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l^^   THOMAS  CUNNINGHAM,    Sheriff  of  the  pursuance  of  a  Uw  of  the  United  States.   Adutr 

Covmn  OF  San  Joaquin,  Appt.,  imposed  upon  a  marshal  Isa  law  within  ttieme^ 

^                >      ^x-    '  inff  of  the  statute  proyidinff  for  the  writ  of  hat>»- 

as  corpus. 

DAVID    NEAGLB.  9  Under  the  Act  of  February  &,  1887  (14  Stat.  8881, 

.     ^  .  ^ .  the  court  or  judge  shall  prooeed  in  a  summary 

(See  8.  a  Beporter*B  ed.  l-»».)  ^ny  ^  determine  the  facts  of  the  ease,  and  if  the 

-       ...   I          ^  petitioner  is  deprived  of  liberty  in  contravention 

Justices  of  supreme  court,  when  %n  duOiarge  cf  ^^^  ConsMtution  or  laws  of  the  United  Statea, 

duty  impoied  by  law— power  cf  the  President  he  shall  forthwith  t>e  discharged. 

to  protect — authority  of  Attorney'  OenercU  and  jq.  Where  the  prisoner  is  held  in  the  state  court  to 

district  attorney — California  lavh-powei^  of  answer  for  an  act  which  he  was  authorized  to  do 

marshal  or  his  deputy  to  protect  a  Judge — not  and  which  it  was  his  duty  to  do  as  marshal  of  the 

anstoerable   in  state    courts— habeas  corpus.  United  States,  and  in  doing  which  he  did  no  mora 

when  granted— ^hat  is  a  law  of  the  United  than  was  necessary  and  proper  for  him  to  do,  he 

States— discharge— act  of  marshal,  when  not  cannot  be  guilty  of  a  crime  under  the  law  of  the 

a  crime  against  the  State.  State. 

1.  The  Justices  of  the  supreme  court  are  members  Argued  Mar,  4, 6,  iS90,  Decided  Apr.  J4, 1890. 

ot  the  circuit  courts  of  the  United  States,  and,  t>t>that  ♦•^w*  -   4„^/*w«^,.»   ^#  ♦!»-.   nf  ..*.,««. 

whUe  traveling  to  attend  such  courts,  are  in  the  A  ^^^  J'?™  »  ^JJ^???^,*  ^/  ^?  ^^^** 

discharge  of  a  duty  imposed  by  law.  ^  Court  of  tiie  United  States  for  tiie  North- 

SL  The  President  has  power  to  protect  a  judge  of  a  ern  District  of  California,  discharging,  upon 

court  of  the  United  States,  who,  while  in  the  dls-  habeas  corpus,  David   Neagle  from  the  cus- 

oharge  of  the  duties  of  his  office,  is  threatened  tody  of  the   Sheriff   of  the   County  of   Saa 

with  personal  violence  or  death.  Joaquin,    in   the   State   of   California,    who 

t.  Authority  from  the  Attomey-Oeneral  and  dis-  hela  him  a  prisoner  on  the  charge  of  murder 

trict  attorney  of  the  United  States  is  sufficient  to  of  David  S.  Terry.     Affirmed, 

warrant  a  marshal  in  making  provisions  for  the  The  facts  are  stated  in  the  opinion. 

protectionanddefenseof  a  justice  of  the  supreme  Opinion  below,  5  L.  R.   A.    78,    89  Fed. 

court  while  in  the  discharge  of  his  duty.  Rep.  833. 

4.  lor  California,  homicide  is  justifiable  in  the  pro-  Mr.  G.  A.  Joluioon»  Atty-Oen.   of  Call- 

tection  of  the  life  of  another.  fornia,  with  whom  was  Mr.  Z.  Montffom- 

8.  A  marshal  of  the  United  States  has  the  same  ery*  who  also  filed  an  elaborate  brie^  for 

power  to  keep  the  peace  of  the  United  States  that  appel  lant : 

a  sheriff  has  to  keep  the  peace  of  the  State  and  is 

authorized  to  protect  a  judge  from  assault  and  Assignment  of  errors. 

murder.  j^  The  court  below  should  have  quashed  the 

8w  A  deputy  marshal  of  the  United  States,  charged  writ  of  habeas  corpus,    and  dismissed   the 

with  the  duty  of  protecting  and  guarding  a  judge  proceeding,  on  the  motion  made  by  respond- 

?iS®^'!i*?!,^^'^y1'^'*"*l?i5f*^^"^  ent  below?  under  §  754.  Rev.  Stat.  U.  8. 

of  Wa  official  duties  against  assault,  being  present  3.    The  court    Siould  have  sustained   the 

at  the  critical  moment  when  prompt  action  is  nee-  _  rl,  ^*  Z.  «^;  il  />«♦  iK^  -«w».wi.^^«J^^  ^ 

essary,  is  justifiable  in  killingthe  ^rson  making  ^^^^^^  ^  ^^^^  out  the  amended  traverse,  or 

8ucbassault,lf  necessary  to  protect  the  life  of  the  answer   which  was  filed  after  the  testimony 

judge.  ^as  token,  as  the  material  facto  could  not 

T.  In  so  doing,  the  marshal  is  acting  under  the  laws  ^^^^7  ^  ascertoined.      g  760,    Rev.   Stot. 

of  the  United  Stotes  and  is  not  answerable  for  the  U.  o.                                                         .     j,     . 

act  in  the  ootirts  of  the  Stote.  8.    The  court  should  have  sustoined  the 

8w  Federal  judges  should  grant  writs  of  habeas  cor-  motion  to  strike  out  the   testimony,    proof 

pus  to  persons  Imprisoned  for  any  act  done  in  and  evidence  taken  prior  to  the  filing  of  the 
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amended  traverse,  as  all  amendments  of  the 
traverse  should  be  filed  Itcfore  the  taking  of 
any  evidence.     Rev.  Stat.  U.  S.  §§  760,  761. 

4.  The  court  erred  in  holding  that  under 
sections  751,  752  and  753  of  the  Revised  Stat- 
utes of  the  United  States,  or  under  any  other 
laws  thereof,  it  had  jurisdiction  or  authority 
under  the  state  of  facts  on  which  the  writ  of 
habeas  corpus  was,  in  this  case,  allowed  and 
executed,  to  allow,  issue  or  execute  said  writ 
for  the  purpose  of  delivering  the  relator  from 
the  custody  of  the  authorities  of  the  State  of 
Galifomia,  or  for  interfering  with  said  cus- 
tody, or  so  in  any  way  as  to  interfere  with  said 
custody. 

6.  The  court  erred  in  holding  that  the  act 
of  the  relator  in  killinfi^  D.  S.  Terry,  under 
the  condition  disclosed  by  the  record,  was  an 
act  done  by  the  relator  in  his  official  character 
as  a  deputy  marshal  of  the  United  States,  in 
pursuance  of  a  law  of  the  United  States, 
within  the  meaning  of  section  753  of  the  Re- 
Tiaed  Statutes. 

In  regard  to  the  assignments  of  errors  Nos. 
1,  2  and  8,  section  7o4,  Revised  Statutes, 
flays  that  application  for  the  writ  of  habeas 
corpus  shall  be  made  by  complaint  in  writ- 
ing, signed  by  the  person  for  whose  relief  it 
is  Intended,  and  that  the  facts  set  forth  in  the 
complaint  shall  be  verified  by  the  oath  of  pie 
person  making  the  application.  The  appli- 
cation for  this  writ  was  not  signed  by  the 
relator,  nor  sworn  to  by  him.  The  petitioner 
is  A.  L.  Farish,  and  not  David  Neagle,  and 
thepetition  is  sworn  to  by  Farish. 

The  amended  traverse  to  the  return  was  filed 
titer  the  evidence  was  heard  and  should  have 
been  stricken  out.  The  testimony  and  proofs 
should  have  been  stricken  out,  being  intro- 
duced before  the  completion  of  the  issues, 
but  motions  for  these  purposes  were  denied. 

Respondent  below  then  filed  a  demurrer  to 
the  amended  traverse,  but  the  court  decided 
the  whole  case  without  first  passing  on  the 
demurrer. 

We  concede  that  in  accordance  with  sec- 
tion 753,  Rev.  Stat.  U.  S. ,  the  writ  of  habeas 
corpus  may  extend  to  a  prisoner  in  Jail,  if  he 
is  in  custody  for  an  act  done  or  omitted  in 
pursuance  oi  a  law  of  the  United  States,  or 
of  an  order,  process  or  decree  of  a  court  or 
Judge  thereof,  or  is  in  custody  in  violation 
of  we  Constitution  or  of  a  law  or  treaty  of 
the  United  States.  But  we  maintain  that  the 
flaid  law  ''as  mentioned  in  section  753,  Rev. 
Btat.,"  means  statutory  law  and  its  necessary 
incidents. 

The  great  question  involved  is  as  to  the 
proper  boundary  lines  between  the  national 
And  state  Jurisdiction. 

Bt  parte  BavaU,  117  U.  S.  249  (29:  870), 
Is  cited,  which  is  to  the  effect  that  Congress 
has  the  power  to  pass  all  laws  necessary  and 
proper  to  carry  into  execution  the  powers 
▼ested  by  the  Cionstitution  in  Uie  government 
of  the  United  States,  or  in  any  department 
or  oflSoer  thereof,  a  proposition  which  we  do 
not  gainsay.  The  power  to  pass  such  laws, 
and  the  non-exercise  of  such  power,  are  two 
▼ery  different  things.  We  concede  that  Con- 
mas  may  pass  a  law  for  the  protection  of 
Qie  Judges  of  the  federal  courts  while  travel - 


ing  to  or  from  their  circuits ;  but  what  we 
maintain  is  that  Congress  has  not  passed  any 
such  law,  and  that  it  will  require  the  action  of 
Congress  before  any  such  protection  can  be 
furnished  by  the  national  government  so  as  to 
oust  the  police  power  of  me  States. 

But  the  case  of  Ex  parte  BoyaU  has  no  ap- 
plication  to  the  case  at  bar,  for  in  Ex  parte 
UoyaU  there  was  a  constitutional  question 
involved,  whether  or  not  the  constitutional 
provision  against  impairing  the  obligation 
of  a  contract  was  violated  by  the  Act  of  the 
General  Assembly  of  Virginia. 

The  opinion  of  the  court  below  does  not 
claim  that  the  Statute  of  California  against 
murder  is  unconstitutional,  or  that  such  a 
statute  does  not  properly  appertain  to  the 
police  power  of  the  State ;  so  the  case  of  Ex 
parte  Awall  and  the  case  at  bar  are  not  par- 
allel. iHor  docs  the  opinion  claim,  as  we  un- 
derstand it,  that  any  specific  provision  of  the 
Constitution  of  the  United  States  has  been 
infringed  by  the  arrest  and  detention  of  the 
relator. 

The  next  case  cited  in  that  opinion  is  Sie- 
bM't  Caee,  100  U.  S.  392  (25 :  724) .  This 
case  and  the  other  cases  where  indictments  had 
been  found  involved  the  question  of  tlie  con- 
stitutionality of  certain  sections  of  title  26 
of  the  Revised  Statutes,  entitled  ''The 
Elective  Frandiise,"  to  wit:  sections  2011, 
2016,  2017,  2021,  2022,  6515  and  5522.  These 
sections  relate  to  the  elections  of  mem- 
bers of  the  House  of  Representatives,  and 
were  an  assertion  on  the  pfart  of  Congress  of 
a  power  to  pass  laws  for  regulating  and 
superintending  said  elections.  The  question 
involved  was  the  constitutional  power  of 
Congress  to  make  such  regulations,  and  this 
court  sustained  such  power.  In  that  case 
there  was  an  Act  of  Congress  against  ob- 
structing the  supervisors  of  elections  and  the 
marshals,  and  giving  them  power  to  keep  the 
peace.  In  the  case  at  bar  there  is  no  Act  of 
Congress,  as  we  contend,  nor,  if  we  understand 
the  opinion  of  the  court  below,  is  it  contended 
that  there  is  an  Act  of  Congress  giving  juris- 
diction to  the  federal  court  of  this  case  of 
alleged  murder. 

The  next  case  cited  in  that  opinion  is  Tbi- 
tussee  V.  JMvis,  100  U.  8.  257  (25 :  648) .  But 
that  case  and  this  are  entirely  different.  That 
case  was  removed  from  the  state  court  into 
the  federal  court  because  of  an  express  Act 
of  Congress  bearing  on  the  subject — sec.  643, 
Rev.  Stat.  The  prisoner,  who  was  a  deputy 
collector  of  internal  revenue,  was  indicted 
for  murder.  The  case  was  transferred  to  the 
circuit  court  under  the  provisions  of  the 
foregoing  Act.  A  motion  was  made  in  the 
circuit  court  by  the  Attorney-General  to  re- 
mand the  case  to  the  state  court,  on  the  ground 
that  the  federal  court  had  no  jurisdiction. 
The  case  went  up  to  the  supreme  court  on  a 
certificate  of  division  of  opinion  between  the 
Judges ;  and  yet  even  in  such  a  case  as  that, 
where  there  was  an  express  Act  of  Congress, 
two  of  the  iudges  dissented,  Mr.  Justice  Clif- 
ford and  Mr.  Justice  Field.  The  dissenting 
opinion  holds  that  even  in  a  case  of  an  in- 
dictment against  a  citizen  of  the  State  for 
murdering  the  revenue  ofllcer  while  engaged 
in  the  discharge  of  his  ofiicial  duties,  th» 
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circuit  court  would  not  have  jurisdiction, 
under  the  existing  laws,  to  try  and  sentence 
the  offender,  for  the  reason  that  the  offense  is 
not  defined,  and  there  is  no  Act  of  Congress 
giving  jurisdiction.  Although  this  decision 
was  rendered  in  1879,  yet  Congress  has  never 
yet  passed  any  law  regulating  the  mode  of 
procedure  in  a  case  where  a  f^eral  officer  is 
indicted  for  the  violation  of  a  state  law,  and 
the  case  is  removed  to  the  federal  court,  and 
to  be  tried  there.  The  majority  opinion  in 
that  case  is  based  entirely  upon  a  specific  Act 
of  Congress,  in  relation  to  a  particular  sub- 
ject, the  revenue  of  the  United  States,  to  wit : 
sec.  648,  Rev.  Stat. 

We  claim  that  there  is  no  statute  of  the 
United  States  which  expressly  or  bv  necessary 
implication  gave  any  authority  for  the  re- 
lator to  commit  the  homicide  in  question,  so 
that  this  act  could  become  a  matter  of  federal 
cognizance. 

The  next  case  cited  in  the  opinion  of  the 
court  below  is  Ex  parte  Jenkins^  2  Wall.  Jr. 
580.  This  case  can  have  no  significance  here 
on  this  inquiry.  In  that  case  there  were  both 
a  statute  of  the  United  States  and  a  process 
issued  thereunder  by  a  United  States  judge. 
Jttdffe  Kane  says :  ^I  am  called  upon  to  In- 
quire whether  officers  are  or  are  not  impris- 
oned for  acts  done  by  them  in  pursuance  of 
law  or  process," — referring  to  the  Act  of  1850 
and  the  warrant  issued  by  the  federal  author- 
ities thereunder.  The  writ  of  habeas  corpus 
was  awarded  under  a  section  of  the  Act  of 
Congress  of  March,  2,  1888,  which  is  substan- 
tially the  same  as  sec.  758,  Rev.  Stat. 

The  next  case  referred  to  in  the  opinion  is 
St  parte  BMmon,  6  McLean,  855.  A  peti- 
tion and  aflSdavit  of  Hiram  H.  Robinson, 
marshal  of  the  United  States,  stated  tiiat  he 
was  imprisoned  under  the  order  of  the  Hon- 
orable Judge  Parker,  one  of  the  juda^  of  the 
Court  of  Common  Pleas  for  the  County  of 
Hamilton,  for  the  performance  of  his  duty 
as  marshal,  under  process  signed  by  a  com- 
missioner of  the  United  States,  and  prayed 
for  a  writ  of  habeas  corpus.  He  was  ais- 
cbareed,  because  what  he  did  was  authorized 
by  the  Fugitive  Act  of  1850.     . 

The  next  case  cited  in  the  opinion  is  United 
Statet  V.  Jailer  qf  FayetU  Qmnty,  2  Abb.  U. 
S.  279.  This  is  a  case  where  a  deputy  mar- 
tial was  assisted  by  Roberts  in  endeavoring 
to  serve  process  upon  one  Call,  who  was 
charged  with  crimes  under  the  Internal  Rev- 
enue Laws,  and  who  was  killed  by  Roberts. 

The  next  case  cited  in  the  opinion  of  Uie 
lower  court  is  Be  Bameey,  2  Flipp.  451. 
The  prisoner,  while  in  the  discharge  of  his 
duty  as  deputy  United  States  marshal,  killed 
one  Joseph  Liffhtfoot.  For  that  he  was  ar- 
rested, and  held  by  the  state  officers.  The 
officer  had  in  his  possession  a  warrant  for  the 
arrest  of  Lightfoot  at  the  time  of  the  homi- 
cide ;  Li£[htfoot  had  declared  that  he  would 
not  submit  to  an  arrest ;  had  reason  to  know 
that  the  officer  came  there  to  arrest  him,  and 
hod  a  warrant,  and  his  conduct  was  such  as 
to  imperil  the  life  of  the  officer.  Judge  Bal- 
lard discharged  the  marshal. 

The  next  case  cited  is  Be  NeOt,  8  Blatchf . 
167,  which  involved  certain  statutes,  whereby 
the  power  of  discharging  from  service  in  the 
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army  of  the  United  States  minors  under  tho 
age  of  eighteen  years  is  taken  away  from  the 
courts,  and  is  confided  wholly  to  the  Secretary 
of  War.  The  petitioner.  General  Neili,  re- 
fused to  produce  the  body  of  an  enlistcKl  sol- 
dier before  a  state  judge,  and  was  discharged 
by  Mr,  Juetiee  Blatcfaiord,  on  the  basis  of 
these  statutes  and  the  statutes  in  relation  to 
the  writ  of  habeas  corpus. 

The  next  case  cited  is  Be  Farrand,  1  Abb. 
U.  S.  140,  where  a  commander  in  the  army 
of  the  United  States  made  returns  to  a  wnt 
of  habeas  corpus  issued  by  a  state  court, 
showing  that  he  held  the  petitioner  as  a  re- 
cruit in  the  army,  and  pursuant  to  laws  of 
the  United  States  regulating  enlistments. 
The  state  court  directed  the  recruit  to  be  dis- 
charged. The  officer  refused  to  discharge 
him,  and  was  committed  for  contempt.  Ju^ 
Ballard,  on  habeas  corpus,  discharged  him. 

The  next  case  cited  is  Electoral  GoUeffe  ef 
ScnUh  Carolina,  1  Hughes,  571.  The  con- 
clusion of  Judge  Bond's  opinion  will  suffi- 
ciently explain  the  case,  lie  says  that  *^  the 
state  board  of  canvassers  were  acting  in  offi- 
cial capacity;  or,  in  other  words,  in  pursu- 
ance of  a  law  of  the  United  States;  and 
therefore,  if  anyone  disturbs  them  in  the 
exercise  of  their  functions,  they  are  entitled 
to  the  protection  of  the  courts  of  the  United 
States.'' 

Thus,  it  will  be  seen  that  in  all  these  casei 
cited  in  the  opinion  of  the  court  below,  some 
provision  of  the  Constitution  of  the  United 
States  was  violated,  or  some  statute  of  the 
United  States,  or  some  order  or  process  of  a 
judge  or  court  of  the  United  States,  and  for 
this  reason  the  petitioner  was  discharged 
from  arrest. 

But  the  lower  court  assumes  to  draw  a  dis- 
tinction between  a  law  of  the  United  States 
and  a  statute  of  the  United  States,  and  claims 
that  a  law  of  the  United  States,  even  in  the 
case  of  an  alleged  murderer,  may  include 
more  than  the  statutes  of  the  United  States. 

But  the  lower  court  is  confronted  with  a 
formidable  array  of  authorities  and  oi)inion8 
in  opposition  to  its  view.  The  Constitution 
itself  confers  on  Congress  the  authority  to  pass 
all  laws  necessary  and  proper  to  carry  into 
execution  the  powers  expressly  granted.  Art. 
1,  sec.  8,  clause  18.  The  President  of  the 
United  States  says  in  his  late  message  to  Con- 
gress :  **  I  reconmiend  that  more  definite  pro- 
vision be  made  by  law,  not  only  for  the  pro- 
tection of  federal  officers,  but  for  a  full  mal 
for  such  cases  in  the  United  States  courts.* 
*^  The  duty  of  protecting  its  officers,  as  such, 
and  punishing  those  who  assault  them  on 
account  of  their  official  acts,  should  not  be 
devolved,  expressly  or  by  acquiescence,  upon 
local  authorities.**  Why  does  the  President 
of  the  United  States,  who  is  charged  with 
the  duty  of  seeing  that  the  laws  of  the 
United  States  are  executed,  recommend,  after 
citing  this  very  case  of  homicide  here  ia 
question,  that  more  definite  provision  be 
made  by  law  for  the  protection  of  federal 
officers? 

In  the  celebrated  case  of  United  8tate$  t. 
Ouiteau,  1  Mackey,  588,  Mr.  Jueiiee  James, 
delivering  the  opinion  of  the  court,  says: 
'^  We -find  nothing  in  the  statute,  as  we  hays 
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found  nothing  in  the  common  law,  which 
indicates  that  an  act  is  not  murder  in  a  par- 
ticular place,  because  the  consequences  of 
that  act  nappened  in  some  other  place.  If 
the  act  of  tiie  offender  achieves  murder,  then 
that  act  is  murder ;  and  if  that  act  is  done  in 
the  place  designated,  then,  in  contemplation 
of  this  statute,  the  offender  commits  there  the 
crime  of  murder." 

Mr.  Justice  Ck)x,  in  his  opinion  upon  the 
Jurisdictional  question  in  the  same  case,  says : 
"The  offense  we  are  now  dealixig  with  is  not 
an  offense  against  the  United  btates,  except 
in  consequence  of  its  having  been  committed 
on  territory  under  exclusive  federal  Jurisdic- 
tion. If  committed  in  a  State,  it  would  have 
been  an  offense  against  the  State."  The 
Judge  accordingly  holds  that  the  murder  of 
a  I^Bsidcnt  of  the  United  States,  who  was 
charged  with  the  duty  of  seeing  that  the 
laws  are  executed,  was  not  an  offense  against 
the  United  States.  He  says,  further,  that  it 
is  elementary  law  that  the  Jurisdiction  of  the 
circuit  courts  over  crime  is  statutory  only. 
Counsel  on  both  sides  admitted  that  our  con- 
tention is  ri^ht. 

The  Constitution  of  the  United  States  seems 
to  have  settled  the  question  we  are  now  dis- 
cussing beyond  any  peradventure,  in  defining 
what  uiall  constitute  the  supreme  law  of  the 
land:  ''This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of 
tluB  land. "  It  will  be  observed  that  the  laws 
referred  to  are  such  laws  as  shall  be  made, 
using  the  future  tense,  in  pursuance  of  tiie 
Constitution ;  not  the  common  law,  or  any 
other  existing  system  of  laws  at  the  time  of 
the  adoption  of  the  Constitution. 

By  tiie  adoption  of  the  Tenth  Amendment, 
the  States,  as  to  their  reserved  powers,  to 
whidi  belong  their  judicial  department  and 
their  police  power  ''are  as  independent  of  the 
general  government  as  that  government, 
within  its  sphere,  is  indepen&nt  of  the 
States." 

The  various  statutes  which  have  been 
passed  by  Congress,  giving  the  United  States 
courts  jurisdiction,  only  make  our  conten- 
tion Uie  stronger,  on  the  principle  that  the 
expression  of  the  one  thing  is  the  exclusion 
iA  the  other  thinff. 

In  support  of  this  contention,  we  cite  also 
the  dissenting  opinions  of  Mr.  Juttiee  Clif- 
ford and  Mr,  JtuUce  Field,  in  Tennessee  v. 
Davis,  supra;  Md  parte  Virginia,  100  U.  S.  849 
(25:  680),  and  Virginia  v.  Hives,  100  U.  S. 
886  (25:  675),  in  which  last  named  case  Mr, 
Justies  Field  says :  "Murder  is  not  an  offense 
against  the  United  States,  except  when  com- 
mitted on  an  American  vessel  on  the  hifh 
teas,  or  in  some  port  or  harbor  without  the 
Jurisdiction  of  the  State,  or  in  the  District 
of  Columbia,  or  in  the  Territories,  or  at  other 
places  where  the  national  government  has  ex- 
clusive jurisdiction.  The  offense  within  the 
limits  of  a  State,  except  where  jurisdiction 
has  been  ceded  to  the  United  States,  is  as 
much  beyond  the  lurisdiction  of  these  courts 
as  though  it  had  been  committed  on  another 
continent." 
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In  BxparU  Orauch,  112  U.  8.  179  (28 :  690). 
Mr,  Ohxtf  Justice  Waite  says :  "If  a  prisoner 
is  in  the  custody  of  a  state  court  of  competent 
jurisdiction,  not  illegallv  arrested,  he  cannot 
be  taken  from  that  jurisdiction  and  discharged 
on  habeas  corpus  issued  by  a  court  of  the  Unit- 
ed States,  simply  because  he  is  not  guilty  of 
the  offense  for  which  he  is  held. "  "  The  office 
of  a  writ  of  habeas  corpus  is  neither  to  cor- 
rect errors,  nor  to  take  the  prisoner  away  from 
the  court  which  holds  him  for  trial,  for  fear, 
if  he  remains,  they  may  be  committed.  Au- 
thorities to  this  effect  in  our  reports  are 
numerous.  Md  parte  Watkins,  28  U.  S.  8  Pet 
202  (7 :  663)  ;  Be  parte  Lange,  85  U.  S.  18 
Wall.  163.  166  (21 :  872,  875)  ;  Ex  parte 
Barks,  98  U.  S.  18,  28  (28 :  787,  788)  ;  Ex 
parte  Siebold,  100  U.  S.  871,  874  (25 :  717,  718)  ; 
Ex  parte  Virginia,  100  U.  S.  839,  843  (25 ; 
676,  678)  ;  Ex  parU  Rowland,  104  U.  S.  604, 
612  (26 :  816,  864)  ;  Ex  parte  Curtis,  106  U. 
S.  871,  875  (27 :  232,  235)  ;  ^  parte  Tar- 
Waugh,  110  U.  S.  651,  653  (28:  274)." 

In  the  case  of  Osbom  v.  u.  3.  Bank,  22  U. 
S.  9  Wheat.  865  (6:  234),  wliat  Chief  Justice 
Marshall  says  is  alwavs  limited  by  the  fact 
that  there  is  an  Act  of  Congress  on  the  sub- 
ject. 

But  in  this  case  there  is  no  Act  of  Congress 
which  can  be  appealed  to  in  aid  of  the  juris- 
diction of  the  circuit  court. 

The  simple  fact  that  petitioner  was  a  deputy 
United  States  marshal  at  the  time  he  shot 
makes  no  difference.  He  had  no  process ;  he 
had  committed  an  offense  over  which  the  state 
court  had  jurisdiction,  and  which  was  defined 
and  punishable  under  state  laws.  It  was  not 
committed  in  the  exclusive  jurisdictional 
limits  of  the  United  States,  nor  is  any  case 

g resented  involving  the  infraction  of  the 
institution  of  the  United  States  thereunder. 

Judge  Story  sa^s  (2  Story,  Const.  §  1647) 
that  "cases  arising  under  the  laws  of  the 
United  States  are  such  as  ^w  out  of  the 
legislation  of  Congress,  within  the  scope  of 
their  constitutional  authority,  whether  they 
constitute  the  right,  or  privilege,  or  claim, 
or  protection,  or  defense  of  the  party,  in 
whole  or  in  part,  by  whom  they  are  asserted. " 
Where  are  those  laws  as  applicable  to  the  case 
at  bar? 

In  the  case  of  the  United  States  v.  Bevans, 
16  U.  S.  8  Wheat.  336  (4:  404).  Chid"  Justice 
Mardiall  sa^s :  "The  jurisdiction  of  a  State 
is  co-extensive  with  its  territory ;  co-extensive 
with  its  legislative  power." 

Our  position  is  fully  covered  by  the  case 
of  Ex  parte  TaHnrough,  110  U.  S.  659  (28 : 
276),  where  the  court  snys:  "Congress  was 
slow  to  pass  laws  protecting  officers  of  the 
government  from  personal  injuries  inflicted 
while  in  discharge  of  their  official  duties 
within  the  States.  This  was  not  for  want  of 
power,  but  because  no  occasion  had  arisen 
which  required  such  legislation,  the  remedies 
in  the  state  courts  for  personal  violence  hav- 
ing proved  sufficient. " 

The  stress  of  the  argument  of  the  learned 
court  below,  in  support  of  its  opinion,  is  that 
the  United  States  marshal,  in  this  case,  was 
simply  preserving  the  national  peace ;  that 
in  doing  so  he  was  authorized  by  the  cpse  of 
Ex  parte  SiAold,  100  U.   S.  871    (25 :    717)  ; 
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787,  788,  Rey.  Stat.,  in  regard  to  the 
powers  and  duties  of  marshals ;  sec.  862,  in 
regard  to  the  powers  and  duties  of  the  Attor- 
ney-General, and  certain  common- law  powers. 

As  to  the  Siebdd  Ccue:  The  indictments 
upon  which  Siebold  and  others  were  seyerallj 
tried,  conyicted  and  sentenced  by  the  Circuit 
Court  for  the  District  of  Maryland,  were 
framed  partly  under  sec.  5515  and  partly 
under  sec.  5522  of  the  Reyised  Statutes  of  the 
United  States;  and  the  principal  questions 
raised  by  the  application  for  a  writ  of  habeas 
corpus  were,  whether  those  sections,  and  cer- 
tain sections  of  the  Reyised  Statutes  relating 
to  the  electiye  franchise,  including  sec.  2022, 
requiring  the  marshal  and  his  deputies  to  keep 
the  peace,  are  within  the  constitutional  power 
of  Congress  to  enact. 

The  Siebold  Case  does  not  help  the  opinion 
of  the  lower  court,  for  in  the  Siebold  Case  there 
was  an  express  statutory  mandate  on  the 
marshals  to  keep  the  peace  at  a  congressional 
election. 

The  opinion  of  the  court  below  also  relies 
on  sees.  787,  788,  Rey.  Stat.  Now,  under 
section  787«  the  marshal  must  attend  the  court 
when  sitting,  not  when  the  court  is  not  sit- 
ting, and  throughout  his  district  he  must  ez- 
•ecute  all  lawful  precepts  directed  and  giyen 
to  him  under  the  authority  of  the  United 
States.  The  marshal  had  not  any  warrant  at 
the  time  of  the  homicide,  was  not  endeayor- 
ing  to  make  any  arrest,  and  no  precept  of  any 
kind  was  giyen  to  him.  And  in  regard  to 
sec.  788,  which  proyides  that  marshals  and 
their  deputies  in  each  State  shall  haye  the 
same  powers  as  sheriffs  and  their  deputies  in 
such  State,  yet  it  is  only  in  executing  the 
laws  of  the  United  States  that  they  haye  such 
powers. 

But  the  iudges,  in  their  opinion,  appeal  to 
the  proyision  of  the  Constitution  Umt  the 
President  **  shall  take  care  Uiat  the  laws  shall 
t>c  faithfully  executed,  **  and  to  Uie  inherent 
powers  of  the  federal  goyemment. 

In  Ex  parte  JHferryman,  Taney,  C.  C.  246, 
the  chief  lusticc  says :  **  The  goyemment  of 
the  United  States  is  one  of  delegated  and 
limited  powers ;  it  deriyes  its  existence  and 
Authority  altogether  from  the  Constitution, 
And  neither  of  its  brandies,  executiye,  legis- 
latiye  or  judicial,  can  exercise  any  of  Uie 
powers  of  ffoyernment  beyond  those  specified 
and  granted. 

The  case  of  KendaU  y.  U.  8.,  87  U.  S.  12 
Pet.  611  (9:  1215),  is  also  in  pomt.  Says 
the  court:  "To  contend  that  the  obligation 
imposed  on  the  President  tb  see  the  laws 
fuitlifully  executed  implies  a  power  to  forbid 
their  execution,  is  a  noycl  construction  of  the 
Constitution,  and  entirely  inadmissible.'* 

We  cite  also  Be  Kemp,  16  Wis.  891.  The 
President's  duty  to '  'take  care  that  the  laws  shall 
te  faithfully  executed,"  presupposes  the  exist- 
ence of  the  laws;  not  that  he  shall  assume  the 
prerogatiye  of  a  co-ordinate  branch  of  the  goy- 
emment, the  legislatiye,  enact  them  himself, 
and  then  take  care  that  they  shall  be  faithfully 
executed.  So  the  Attomey-General  of  the  Unit- 
ed States,  eyen  if  acting  with  the  approyal  of  the 
President,  cannot  prescribe  new  duties  for  the 
United  States  marshals;  his  superintendence  is 
limited  to  the  manner  of  discharging  their  re- 
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spectiye  duties,  the  duties  being  defined  bf 
law. 

We  cite  also  Tracy  y.  Swarttoout,  85  U.  S.  10 
Pet.  94  (9;  859);  Little  y.  jiarreme,  6  U.  8.  9 
Cranch,  179  (2:  246);  OeltUm  ▼.  H(^,  16  U.  8. 
8  Wheat.  881  (4:  402). 

It  is  claim^  also  by  the  court  below  thai 
there  is  a  common  law  which  may  be  appealed 
to  in  this  case.  But  is  there  any  common  law 
for  the  United  States  as  applicable  to  thia 
case? 

In  the  case  of  Pennsylvania  ▼.  Wheeling 
Bridge  Co,,  54  U.  S.  18  How.  568  (14:  268),  the 
court  says:  "  It  is  admitted  that  the  federal 
courts  haye  no  jurisdiction  of  common-law  of- 
fenses, and  that  there  is  no  abstract  peryading 
principle  of  common  law  of  the  Union  under 
which  we  can  take  jurisdiction. 

In  Wheaton  y.  Peters,  83U.  S.  8  Pet  658  (8: 
1080),  the  court  says:  **The  common  law  could 
be  made  a  part  of  our  federal  system  only  by 
le^slatiye  adoption." 

In  Ex  parte  BoUman,  8  U.  S.  4  Cranch,  98 
(2:  561),  Mr.  Chief  Justice  Marshall  says:  "As 
preliminary  to  any  inyestigation  of  the  merits 
of  this  motion,  this  court  deems  it  proper  to 
declare  that  it  disclaims  all  jurisdiction  not 
giyen  by  the  Constitution  or  by  the  laws  of  the 
United  States." 

Mr.  ChUf  Justice  Marshall  says:  "To  en- 
able the  court  to  decide  on  such  questions,  the 
power  to  determine  it  must  be  giyen  by  written 
law." 

The  police  power  is  an  inherent  power  with 
the  States,  which  they  cannot  surrender  or  ab- 
dicate, and  which  cannot  be  taken  away,  al- 
though Congress  may  establish  police  regular 
tions  also;  but  their  operation  must  be  confined 
to  the  subjects  oyer  which  it  is  giyen  control 
by  the  Constitution  of  the  United  States.  The 
whole  domain  of  the  criminal  law  comes  under 
this  power. 

As  to  the  extent  of  the  police  powers,  we  dte 
Bartemeyer  y.  lou>a,  85  U.  S.  18  Wall.  129  (21: 
929);  Mugler  y.  Kansas,  128  U.  S.  628-657(81: 
205-209);  Powell  y.  Pennsylvania,  127  U.  a 
678  (82:  258);  Barbier  y.  ConnoUy,  113  U.  8. 
27  (28:  928). 

Messrs.  Samuel  SheUabarger  and  J.  M,  Wil- 
son also  filed  a  brief,  making,  among  others,  the 
following  points  for  appellant: 

If  the  habeas  corpus  order  can  deliyer  the 
relator  from  prosecution  under  the  laws  of 
Califomia,  in  the  courts  of  California,  then  it 
exempts  him  from  all  liability  to  trial  any- 
where 

BeCoy,12f1V.Q.  752  (82:  278). 

The  courts  of  the  United  States  haye  no 
criminal  jurisdiction,  within  the  body  of  the 
States,  except  such  as  is  giyen  to  them  by  the 
statutes  of  the  United  States. 

Cooley,  Const.  Lhn.  (4th  ed.)  26;  U.  8.  ▼. 
Eudtjn,  11  U.  8.  7  Cranch,  82  (3:  259);  U.  8. 
y.  Hall,  98  U.  8.  845  (25:  180);  U.  8.  y.  Qfd- 
idge,  14  U.  8.  1  Wheat  416  (4:  125);  Ex  parU 
Crane,  80  U.  8.  5  Pet.  204,  210  (8:  97);  U,  8. 
y.  Eckford,  73  U.  S.  6  Wall.  488  (18: 922);  U.  & 
y.  Reese,  92  U.  8.  216(28:568);  U.  8.  y.  OoolidM, 
1  Gall.  495;  Baker  y.  BiddU,  1  Baldw.  406;  17. 
8.  y.  Wilson,  3  Blatchf .  438;  The  Neil  Cochran. 
1  Brown,  Adm.  164:  Harrison  y.  Hadley,  i 
Dill.  234;  U.  8.  y.  TerreLUemp.  412;  BeMea- 
dor,  1  Abb.  U.  8.  824;  U.  8.  ▼.  New  Bettford 
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,  1  Woodb.  A  M.  486. 488,  440, 448;  it:  ^. 
▼.  I)urkte,  McAU.  201:  U.  8,  v.  JPiumer,  8  Cliff. 
66;  U.  8,  y.  BetMiu,  16  U.  S.  8  Wheat.  886  (4: 
404);  MclfUffre  t.  Wood,  11 U.  8. 7  Cranch,  604 

g:  420):  Tennmee  v.  i>a9M,  100  U.  S.  282  (25: 
W);  u:  A  V.  Brittan,  108  U.  8.  206  (27:  700). 

A  party  who  sets  up,  in  a  trial  under  a  state 
law,  an  exemption  claimed  under  a  federal  law, 
cannot,  in  asserting  such  exemption,  support  it 
upon  the  mund  tnat  he  apprehends  that  he 
would  not  oe  tried  fairly  in  the  state  court. 

Ex  parte  Oraueh,  112  U.  8.  178  (28:  690).    , 

If  a  prisoner  is  in  custody  of  a  state  court  of 
competent  Jurisdiction,  not  iUegally  asserted, 
be  cannot  be  taken  from  that  Jurisdiction  and 
discharged  on  habeas  corpus  issued  by  a  court 
of  the  united  States,  simply  because  he  is  not 
guilty  of  the  offense  for  which  he  was  held. 

JE^parte  Watkiw,  28  U.  8. 8  Pet.  202  (7: 668); 
Bb  parU  Lange,  86  U.  8.  18  Wall.  168. 166  (21: 
878,  876);  3b  parte  P^rke,  98  U.  8.  18-28  (28: 
787,  78^:  JEB»  parte  6ieboUL  l(iO  U.  8.  871,  874 
(26:  717,  718);  JE»  parte  Virginia,  100  U.  8. 
m,  848(26:  676,  6^;  Ex  parts  Rowland,  104 
U.  8.  604,  612  (26: 861,  864):  Ex  parU  Ourtie, 
106  U.  8.  871,  876  (27:  282.  286);  Exparte  Tar- 
brough,  110  U.  8.  661,  653  (28:  274):  Exparte 
WUdenhue,  28  Fed.  Rep.  924,  120  U.  8. 1  (80: 
666);  U.  8.  y.  Jailer  of  FayetU  County,  2  Abb. 
U.  8.  266;  Hapalje,  Contempts,  §  22;  Exparte 
Bobineon,  86  U.  8.  19  Wall  606,  512  (22:  205, 
206). 

Mr,  W.  H.  H.  Miller*  Atty-Oen,,  for  ap- 
pellee: 

Under  section  751  of  the  Reyised  Statutes, 
authorizing  the  circuit  court  to  issue  writs  of 
habeas  corpus,  the  petitioner,  being  restrained 
of  his  liberty,  as  he  claims,  in  yiolation  of  the 
Constitution  and  laws  of  the  United  States,  was 
entitled  to  demand,  upon  filine  a  proper  peti- 
tion, that  a  writ  issue  as  a  writ  of  right,  and 
that  the  court  determine  whether  he  was  thus 
unlawfully  restrained  of  his  liberty.  Section 
758  does  not  attempt  to  limit  the  right  of  the 
court  to  issue  the  writ  in  any  case  ooyered  by 
the  Constitution;  that  is,  in  any  case  arising 
under  the  Constitution  or  laws  of  the  United 
States. 

A  prisoner  in  custody  for  an  act  done  or 
omitted,  in  pursuance  of  a  law  of  the  United 
States,  or  of  an  order,  process  or  decree  of  the 
court  or  Judge  thereof,  is  in  custody  in  yiola- 
tion of  the  Constitution  of  the  United  States. 

The  question  is  whether  the  petitioner,  Nea- 
le,  arrested  by  the  officer  of  the  State  of  Call- 
bmia  for  taking  the  life  of  Dayid  8.  Terry,  in 
defense  of  the  life  of  Mr.  Justice  Field,  was  in 
custody  in  yiolation  of  the  Constitution  and 
laws  of  the  United  States. 

Fint,  It  was  the  right  and  duty  of  the  Ex- 
ecutiye  Department  of  the  United  States  to 
guard  and  protect,  at  eyery  hazard,  the  life  of 
a  federal  judge  in  the  discharge  of  his  high 

Chhene  y.  Virginia,  19  U.  8.  6  Wheat.  884, 
887  (6:  286, 287);  Martinr,  Hunter,  14  U.  8.  1 
Wheat  868  (4:  111);  SiOold^e  Case,  100  U.  S. 
871  (25:  717);  Tennessee  t,  Davis,  100  U.  8.  257 
(26:  648);  Ex  parte  Tarbrough,  110  U.  a  661 
(28:  274X 

When  by  the  Constitution  the  President  is 
inyested  with  the  executiye  power  of  the  nation, 
and  when  that  instrument  enjoins  upon  him 
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that  he  shall  "take  care  that  the  laws  be  faith- 
fully executed,"  it  confers  upon  him  all  power 
reasonably  incident  to  the  exercise  of  the  exec- 
utiye function,  and  necessary  to  the  yindica- 
tion  and  enforcement  of  the  laws,  which  ha» 
not  been  withheld  from  him  by  the  Constitu- 
tion; and  the  powers  so  granted  in  the  Consti- 
tution Congress  neither  has,  nor  has  claimed  to 
haye,  the  right  to  abrogate. 

So,  when  the  Constitution  grants  the  Judicial 
power  to  the  supreme  court,  and  such  inferior 
courts  as  may  be  orffaoized  by  law,  these  courts 
are  inyested  with  the  general  Judicial  powera 
possessed  by  courts  in  common-law  systems  of 
judicature  at  the  time  the  Constitution  waa 
framed. 

Ex  parte  SiOold,  100  U.  8.  895, 896  (25:  726). 

Second,  It  was  and  is  the  duty  of  the  Judi- 
cial Department  of  the  goyemment  to  sit  la 
Judgment  on  the  conduct  of  the  deputy  mar- 
shalin  the  discharge  of  his  duty;  and  if,  upon 
inquiry,  it  is  found  that  he  dia  not  exceed  hia 
functions,  then  it  is  the  duty  of  the  national 
judiciary  to  yindicate  and  protect  such  execu- 
tiye officer  against  the  claims  of  any  other 
power  whatsoeyer. 

Cohens  y.  Virginia,  19  U.  8.  6  Wheat.  881^ 
(5:  286);  Ableman  y.  Booth,  62  U.  8.  21  How. 
506  (16:  169);  McCulloch  y.  Maryland,  17  U.  8. 
4  Wheat  481  (4:  607);  Weston  y.  Charleston,  27 
U.  8.  2  Pet.  449  (7:  481);  CoUeetor  y.  Dag,  7a 
U.  8.  11  Wall.  118  (20:  122);  Dobbins  y.  Erie 
County  Comrs.  41  U.  S.  16  Pet.  485  (10:  1022). 

Section  648  of  the  Reyised  Statutes,  provid- 
ing for  the  issuance  of  writ  of  habeas  corpua 
eum  causa,  and  the  remoyal  from  state  to  fed- 
eral courts  of  prosecutions  instituted  against 
revenue  officers  and  officers  acting  under  Regis- 
tration Laws,  and  providing  for  the  trial  of  such 
cases  in  the  federal  courts,  is  a  dear  assertiot^ 
of  this  power. 

Tennessee  v.  Davis,  100  U.  8.  257  (25:  648). 

The  same  assertion  of  authority  is  found  ia 
the  Enrollment  Act  (18  Stat  p.  8,  sec.  12). 

U,  8.  y.  Oleason,  1  Woolw.  75,  128. 

The  Circuit  Court  for  the  Northern  District 
of  California  had  the  ri((ht  to  discharge  the  pe- 
titioner upon  habeas  corpus  in  the  first  instance. 

Exparte  RoyaU,  117  U.  8.  241  (29:  868);  £ks 
parte  Fonda,  117  U.  8.  516  (29:  994);  Wilden- 
hus^  Case,  120  U.  6.  1  (80:  565);  Botiller  y. 
Domingues,  180  U.  8.  288  (82:  926);  Ex  parte 
Bridges,  2  Woods,  428;  Ex  parU  McCardle,  78 
U.  8.  6  Wall.  825  (18:  817);  U,  8,  v.  Jailer  </ 
Fayette  County,  2  Abb.  U.  S.  265;  Virginia  Cou- 
pqn  Cases,  114  U.  8. 270,  292, 298(29: 185,  198); 
Tennessee  y.  Datds,  100  U.  8.  257  (25:  648); 
Martin  y.  Hunter,  14  U.  8. 1  Wheat.  868  (4: 
111). 

Numerous  cases  involving  the  right  of  the 
United  States  courts  to  discharge  by  habeas 
corpus  persons  from  the  custody  of  the  officers 
of  the  state  courts,  on  a  charge  of  murder,  have 
been  decided  at  circuit,  all  supporting  the  Juris- 
diction of  the  United  States  courts  in  the- 
premises. 

BxparU  Jenkins,  2  Wall.  Jr.  521;  Exparte 
Robinson,  6  McLean,  855;  U.  8,  v.  Jailer  of 
FayetU  County,  2  Abb.  U.  8.  265;  Re  Ramsey, 
2  Flipp.  451;  ReNeiU,SB\Hicht  167;  Re  Far- 
rand,  1  Abb.  U.  8.  140;  Electoral  College  of 
South  Carolina,  1  Hughes,  571;  Re  Hurst,  2 
Flipp.  510. 

185  U.  8» 
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CuMnutOHAM  y.  Neaoub. 
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It  was  the  duty  of  theExecutiye  Department 
of  the  United  States  to  guard  and  protect,  at 
any  hazard,  the  life  of  Mr.  Justice  Field  in  the 
discharge  of  his  duty: 

Because  such  protection  is  essential  to  the  ex- 
istence of  the  government 

Because  it  is  enjoined  upon  the  President,  as 
the  executive,  he  beins  required  to  take  care 
that  the  laws  be  faithfully  executed.  The  mar- 
shal was  merely  the  hand  of  the  executive,  and 
unless  protected  by  the  marshals  the  courts 
and  judges  have  no  protection. 

It  was  the  duty  of  the  judiciary,  having  been 
thus  protected  by  the  Executive  Department, 
to  sit  in  judgment  upon,  and  to  vindicate,  the 
officer  of  the  Executive  Department,  if  inno- 
cent, in  the  discharge  of  his  duty: 

Because  such  authoritj^  in  the  federal  judi- 
ciarv  is  essential  in  principle  to  the  existence 
^f  the  nation. 

Such  authority  is  amply  sustained  by  decis- 
ions of  this  court. 

The  writ  of  habeas  corpus  in  this  case  was  a 
writ  of  right. 

The  petitioner  beinc  in  custody,  by  reason 
of  an  act  done  in  the  discharge  of  his  duty  to 
the  federal  government,  had  the  absolute  nght 
to  its  protection  and  to  be  heard  and  discharged 
«t  once.  The  case,  within  the  decisions  of  this 
court,  was  a  case  of  "urgency,"  and  the  circuit 
court  had  no  discretion  in  the  premises. 

Mestrt,  Joseph  H.  Choate  and  Jamef  0, 
Carter,  also  for  appellee: 

The  true  function  and  office  of  the  writ  of 
habeas  corpus  provided  by  the  several  statutes 
amendatory  of  sea  14  of  the  Judiciary  Act  of 
1789,  and  now  embodied  in  sec.  758  of  the  Re- 
yised  Statutes,  is  not  confined  to  what  it  was 
at  common  law,  but  necessarily  devolves  the 
power  upon  the  federal  court  or  judee,  in  in- 
quiring into  the  cause  of  restraint  of  liberty,  to 
hear  and  determine  the  facts  and  the  law  which 
constitute  the  petitioner's  cause  of  justification, 
b^  federal  authority,  of  the  act  done,  or  of  a 
violation,  by  his  continued  custody,  of  the  Fed- 
eral Constitution,  law  or  treaty,  or  of  privilege, 
etc,  by  the  Law  of  Nations,  and  to  discharge 
the  petitioner  from  custody,  if  such  is  made 
out,  and  to  remand  him  if  not. 

Church,  Habeas  Corpus,  g  221,  p.  272;  Cong. 
Globe,  2d  Sess.  27th  Cong.  p.  444;  Id.  App. 
pp.  541,  567;  Ex  parte  Jenkim,  2  Wall.  Jr. 
626;  Tenneeeee  v.  Datfis,  100  U.  S.  257  (26:  648); 
Th(mat  v.  Oratein,  5  Pa.  L.  J.  828;  ik  parte 
BMiuon^  6  McLean,  855.  4  Am.  L.  Reg.  617; 
U,  8,  V.  Morris,  2  Am.  L.  Reg.  848;  Ee  Mc- 
Donald, 9  Am.  L  Reff.  662;  U,  S.  v.  Jailer  of 
Fayette  County,  2  Abb.  U.  S.  265:  MtBonM 
▼.  Hoftty^  110  U.  S.  629  flW:  272);  Duramui  v. 
Barruon,  26  Ala.  826;  Sedgwick,  Const.  Stat. 
(2A  ed.)  229,  note^  and  cases  cited;  Ex  parte 
Bridges,  2  Woods,  428;  Ramuy  v.  Jailer  of 
Warren  County,  2  Flipp.  457;  220  Brosnahan, 
18  Fed.  Rep.  &;  Bia  parte  BoyaU,  117  U.  S. 
d41  (29:  86$. 

The  personal  protection  of  Mr.  Justice  Field 
by  Neagle  was  a  duty  imposed  upon  him  by 
authority  of  the  United  States,  and  the  homi- 
cide necessarily  committed  by  him  in  rendering 
that  protection  effectual  was  '*an  act  done  bv 
him  in  pursuance  of  a  law  of  the  United  States ' 
in  the  sense  of  the  Statute;  and  Us  detention 
therefor  by  the  state  court  on  a  charge  of  mur- 
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der  was  "in  violation  of  the  ConstitutioD  and 
laws  of  the  United  States"  in  the  sense  of  the- 
Statute. 

MartinY.  Hunter,  14  U.  S.  1  Wheat.  804  (4: 
97);  McCuUoeh  v.  Maryland,  17  U.  S.  4  Wheat. 
816  (4:  579);  Cohens  v.  Virginia,  19  U.  S.  ^ 
Wheat.  264  (5:  257);  Ableman  v.  Booth,  62  U. 
S.  21  How.  506  (16: 169);  SiebokTs  Case,  100  U. 
S.  871  (25:  717);  Tennessee  v.  Datis,  100  U.  8. 
257  (25:  648);  Chiiholm  v.  Georgia,  2  U.  S.  » 
DaU.  475  (1:  464);  Whart.  Crim.  Law,  §§.495- 
501. 

But  to  Neagle's  right  and  duty,  as  a  bystand- 
er and  citizen,  to  protect  Mr.  Justice  Field,  i» 
to  be  added  his  official  authority  and  dutv  con- 
ferred and  imposed  upon  him  by  Acts  of  Con- 
gress as  a  United  States  deputy  marshal,  at- 
tending the  justice  on  his  circuit,  within  the 
district  of  which  he  was  marshal .  Thus  acting 
under  federal  authority,  and  in  pursuance  ox 
the  statutes  under  which  he  was  appointed,  his- 
act  in  protection  of  the  justice  was  clearly  with- 
in the  category  of  section  758  of  the  Revised 
Statutes:  *'Done  in  pursuance  of  a  law  of  the 
United  SUtes." 

U.  S.  Rev.  Stat.  §g  780,  787,  788;  Cal.  Pol. 
Code,  §  4176:  chap.  75.  Stats,  of  Cal.  Stat. 
1888,  chap.  75,  p.  820;  Cat  Pen.  Code,  §  197; 
1  Macaulay,  228;  Dalton,  Office  of  Sheriffs,. 
(London  ed.  1682),  chapters  95,  98;  The  Fed- 
eralist, No.  78. 

But,  if  more  be  needed  to  demonstrate  that 
Neagle,  in  protecting  Mr.  Justice  Field,  wa» 
discharging  a  duty  imposed  upon  him  by  fed- 
eral authority,  or,  in  other  words,  was  actine 
in  pursuance  of  a  law  of  the  Uuited  States,  it 
is  to  be  found  in  the  order  of  the  Attomey- 
C^neral,  which  is  conclusivelv  presumed  to 
have  been  the  order  of  the  Presiaent,  command- 
ing the  performance  of  that  duty. 

OOom  V.  Bank  of  U,  8.  22  U.  S.  9  Wheat 
788,  865  (6:  204,  284);  Const,  art.  H;  Littlev. 
Barreme,  6  U.  S.  2  Cranch,  170  (2:  248);  Me- 
Elrath  V.  U,  8.  102  U.  S.  426(26: 189);  RunkU 
V.  U.  8  122  U.  S.  543,  557  (80: 1167, 1171);  U. 
8.  V.  Maodaniel,  82  U.  S.  7  Pet.  14(8: 692);  Z^s- 
eatur  v.  Paulding,  89  U.  S.  14  Pet.  497  (10: 
559);  Offiee  and  Duties  of  Atty-Gen.  6  Opi. 
Atty-Glen.  841,  842,  846;  Bemovat  of  Intruders^ 
on  Publie  Lands,  1  Ops.  Atty-Ckn.  475;  Confls- 
cation  Cases,  87  U.  S.  20  Wall.  92  (22:  820); 
U.  8.  V.  San  Jacinto  Tin  Co.  125  U.  S.  273  (8lt 
747);  WeOs  v.  Nickles,  104  U.  S.  444  (26:  826). 

Points  not  taken  in  the  court  below,  but 
raised  for  the  first  time  here,  cannot  be  made 
the  ground  of  a  reversal. 

Wilson  v.  MeNamee,  102  U.  8.  572.  674  (26: 
284);  Morria  v.  Jones,  106  U.  S.  466,  467  (27: 
267,  268);  Springer  v.  U,  8. 102  U.  S.  586,  59a 
(26:  258,  25^;  Clark  v.  Fredericks,  106  U.  8. 4 
(26:  988). 

The  force  used  by  Neagle,  which  resulted  in 
the  killing  of  Terry,  was  no  more  than  was  nec- 
essary in  the  discharge  of  his  duty  under  the 
instructions  to  protect  Mr.  Justice  Field  at  all 
hazards,  and  therefore  the  homicide  was  justi- 
fiable. 

Cal.  Pen.  Code.  |g  197,  196;  Com,  v.  Barna- 
cle, 184  Mass.  215;  U.  8.  v.  King,  84  Fed.  Rep. 
802;  Whart.  Crim.  Law,  §§  488-492,  and  cases 
cited;  Bid  parte  Bollman,  8  U.  S.  4  (jranch,  76 
(2:  554);  Jbg  parU  BoyaU,  117  U.  a  251  (89: 
871). 


t^ 


SUPBKKB   COUBT  OF  THB  UnITKD  StaTBB. 


Oct.  TxBi^ 


The  clearly  fMoerUioed  fact  that  the  petition- 
er was  in  custody  of  a  state  court  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States, 
«nd  that  he  was  still  an  officer  of  the  United 
States,  under  obligation  to  proceed  day  by  day 
with  the  discharge  of  his  official  duties,  shows 
'Clearly  that  he  was  "in  custody  in  violation  of 
the  Constitution  of  the  United  States/'  as  pro- 
Tided  by  tbe  other  clause  of  section  753  of  the 
Revised  Statutes,  and  equally  entitled  to  his 
immediate  discharge  on  that  ground,  in  the  dis- 
<n^tion  of  the  circuit  court,  just  as  Mr.  Justice 
Field  himself  was  entitled  to  be  and  was  dis- 
charged on  habeas  corpus. 

Es  parte  Terger,  76 U.  8. 8  WaU.  86  (19:  832); 
McCardUti  Can,  78  U.  8.  6  Wall.  818,  826  (18: 
616,  817). 

Mr,  JtuUee  Miller  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  by  Cunningham,  sheriff 
of  the  County  oi  San  Joaquin,  in  the  State 
of  California,  from  a  judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  California,  discharging  David 
Neagle  from  the  custody  of  said  sheriff,  who 
held  him  a  prisoner  on  a  charge  of  murder. 

On  the  16th  day  of  August,  1889,  there 
was  presented  to  Judge  Sawyer,  the  circuit 
judge  of  the  United  States  for  the  Ninth  Cir- 
cuit, embracing  the  Northern  District  of 
California,  a  petition  signed  David  Neagle, 
deputy  United  States  marshal,  by  A.  L. 
Fsi'ish  on  his  behalf.  This  petition  repre- 
aented  that  the  said  Parish  was  a  deputy 
marshal  dulv  appointed  for  the  Northern 
District  of  Cfalifomia  by  J.  C.  Franks,  who 
was  the  marshal  of  that  district.  It  further 
ellesed  that  David  Neagle  was,  at  the  time 
of  the  occurrences  recited  in  the  petition  and 
«t  the  time  of  filing  it,  a  duly  appointed 
and  acting  deputy  United  States  marshal  for 
the  same  district.  It  then  procx^ed  to  state 
that  said  Neagle  was  imprisoned,  confined 
and  restrained  of  his  liberty  in  the  county 
Jail  in  San  Joaquin  County,  in  the  State  of 
California,  by  Thomas  Cunningham,  sheriff 
of  said  county,  upon  a  charge  of  murder, 
under  a  warrant  of  arrest,  a  copv  of  which 
was  annexed  to  the  petition.  The  warrant 
was  as  follows : 


*  In  the  Justice's  Court  of  Stockton  Township. 

••State  of  California,  )     . 

••  County  of  San  Joaquin,  J     * 
*The  People  of  the  State  of  California,  to 
any  sheriff,  constable,  marshal  or  police- 
man of  said  State  or  of  the  County  of  San 
Joaquin : 

•*  Information  on  oath  having  been  this  day 
laid  before  me  by  Sarah  A.  Terry  that  the 
crime  of  murder,  a  felony,  has  oeen  com- 
mitted within  said  County  of  San  Joaquin 
on  the  14th  dav  of  August,  A.  D.  1889,  in 
this,  that  one  David  S.  Terry,  a  human  being 
then  and  there  being,  was  willfully,  unlaw- 
fully, feloniouslv  and  with  malice  afore- 
thought shot,  killed  and  murdered,  and  ac- 
cusing Stephen  J.  Field  and  David  Neagle 
thereof :  Tou  are  therefore  commanded  foith- 
with  to  arrest  the  above-named  Stephen  J. 
Field  and  David  Neagle  and  bring  them 
before  me,  at  my  office,  in  the  City  of  Stock- 


ton, or,  in  case  of  my  absence  or  inability  to 
act,  before  the  nearest  and  most  accessible 
magistrate  in  the  county. 

••Dated  at  Stockton  this  14th  day  of  Au- 
gust, A.  D.  1889. 

••H.  V.  J.  Swain, 
••Justice  of  the  Peace. 
"The    defendant,    David  Neagle,   having 
been  brought  before  me  on  this  warrant,  is 
committed  for  examination  to  the  sheriff  of 
San  Joaquin  County,  California. 
••  Dated  August  16,  1889. 

-H.  V.  J.  Swain, 
••Justice  of  the  Peace.* 

The  petition  then  recites  the  circumstances 
of  a  rencontre  between  said  Neagle  and  David 
S.  Terry,  in  which  the  latter  was  instantly 
killed  bv  two  ^ots  from  a  revolver  in  the 
hands  of  the  former.  The  circumstances  of 
this  encounter  and  of  what  Jed  to  it  will  t>e 
considered  with  more  particularity  hereafter. 
The  main  allegation  of  this  petition  is  that 
Neagle,  as  United  States  deputy  marshal, 
acting  under  the  orders  of  Marshal  Franks, 
and  m  pursuance  of  instructions  from  the 
Attorney-General  of  the  United  States,  had, 
in  consequence  of  an  anticipated  attempt  at 
violence  on  Uie  part  of  Terry  against  the 
Honorable  Stephen  J.  Field,  a  justice  of  tbe 
Supreme  Court  of  the  United  States,  been  in 
attendance  upon  said  justice,  and  was  sitting 
by  his  side  at  a  breauast  table  when  a  mur- 
derous assault  was  made  by  Terry  on  Judge 
Field,  and  in  defense  of  the  life  ot  the  judge 
the  homicide  was  committed  for  which  Nea- 
gle was  held  by  Cunningham.  The  allega- 
tion is  very  distinct  that  Justice  Field  was 
engaged  in  the  discharge  of  his  duties  as 
circuit  justice  of  the  United  States  for  that 
circuit,  having  held  court  at  Los  Angeles, 
one  of  the  places  at  which  the  court  is  by 
law  held,  and,  having  left  that  court,  was 
on  his  way  to  San  Francisco  for  the  purpose 
of  holding  the  circuit  court  at  that  place. 
The  allegation  is  also  very  full  that  Neagle 
was  directed  by  Marshal  Franks  to  accompany 
him  for  the  purpose  of  protecting  him,  and 
that  these  orders  of  Franks  were  given  in 
anticipation  of  the  assault  which  actually 
occurred.  It  is  also  stated,  in  more  general 
terms,  that  Marshal  Neagle,  in  killing  Terry 
under  the  circumstances,  was  in  the  discharge 
of  his  duty  as  an  officer  of  the  United  States, 
and  was  not  therefore  guilty  of  a  murder, 
and  that  his  imprisonment  under  the  warrant 
held  by  Sheriff  Cunningham  is  in  violation 
of  the  laws  and  Constitution  of  the  United 
States,  and  that  he  is  in  custodv  for  an  act 
done  in  pursuance  of  the  laws  of  the  United 
States.  This  petition  bein^  sworn  to  by 
Farish  and  presented  to  Judge  Sawyer,  he 
made  the  following  order : 

••Let  a  writ  of  habeas  corpus  issue  in  pur- 
suance of  the  prayer  of  the  within  petition, 
returnable  before  the  United  States  Circuit 
Court  for  the  Northern  District  of  California. 

••Sawyer,  Circuit  Judge." 

The  writ  was  accordingly  issued  and  de- 
livered to  Cimningham,  who  made  the  follow- 
ing return: 

18&  U.  S. 


tsn.                                         OoMifniaHAii  T.  Hbaolb.       >  l-tf 

'Countjof  Ban  Joaquin,  SUte  of  California:  Section  T08  of  the  Itevfied  Statateareada  M 

"Sherifl'i  Office.  follows : 

'To  tbe  Honorable  Ctrcult    Court  of  tbe  "Tbe  irrit  of  habeas  corpus  sball  In  no  cms 

Uoited  States  for  the  Nonhem  District  extend  to  a  prisoner  la  Jail,  unless  where  ha 

of  California ;  is  in  custody  under  or  hj  color  of  the  autbor- 

" -- .--  "-*-•'  ited  States,  or  is  committed  for 

)me  court  thereof ;  or  ii  in  cua- 
;t  done  or  omitted  In  punuancs 

,_. J. . J J      -       - J*  United  States,  or  of  an  order, 

»  warrant  issued  out  of  the  Justice's  process  or  decree  of  a  court  or  ^udge  thereof ; 

Court  of  Stockton  Township,  State  of  Cali-  or  is  in  custody  in  violation  of  the  Cotutitu- 

fomia.  County  of  San   Joaquin,  and  by  the  tionorof  a  lawor  treatyof  theUnttedStatea; 

indorsement  made  upon  said  warrant.     Copy  or,  being  a  subiect  or  citizen  of  a  foreign 

of  said  warrant  and  Indorsement  is  annexed  state,  and  domiciled  therein.  Is  in  custodr 

hereto  and  made  a  part  of  this  return.    Never-  for  an  act  done  or  omitted  under  any  allegett 

thcless,  I  have  the  body  of  the   said  David  right,  title,  authority,  privilege,  protectitnt 

Keagle  before  the  honorable  court,  as  I  am  or  exemption  claimea  under  the  commission, 

to  the  said  writ  commanded.  or  order  or  sanction  of  any  foreign  state,  m 

'August,  17,  1889.  under  color  thereof,  tbe  validity  and  effect 

^Thos.  Cunningham,  whereof  depend  upon  the  Law  of  Natloni; 

"  Sheriff  San  Joaquin  County,  or  unless  it  Is  necessary  to  bring  the  prisoner 

California.'  into  court  to  taatify." 

1  And  section  761  dec                             ,    __ 

i  writ  of  habeas  corpus  the  petitioner  is  broueht 

,      ,._,.,                       ,            ..  '-'"•''  up  for  a  hearing  the  "court  or  justice  or  iudn 

ningham  filed  a  demurrer  to  the  petition  for  shall  proceed  in  a  summary  way  to  determine 

the  writ  of  habeas  corpiw  and   Neagle   filed  the  facts  of  the  case,  by  hearing  the  testl- 

a  traverse  to  the  return  of  the  sheriff,  which  mony  and  argumenU,  and  thereupon  to  dia> 

was  accompanied  by  exhibita,  the  substance  pose  of  the  party  as  law  and  justice  requite." 

of  which  will  be  hereafter  considered  when  'Tiiig  of  coarse  means  that  if  he  is  held  In 

thecaae  comes  to  beeiamined  upon  iU  facta,  custody  in  violation  of  the  Constitution  or  a 

The  hearing  in  the  circuit  court  was  had  law  of  tUe  United  SUtos,  or  for  an  act  done 

before  CtivuU  Judgt  bawyer  and  Dutrml  Jvdgt  or  omitted  in  pursuance  of  a  law  of  the  United 

Sabin.    Tlie  sheriff,  Cunningham,  was  repre-  states,  he  must  be  discharged, 

sent^  by  G   A.  Johnson,  attorney-general  of  By  the  law  as  it  existed  at  the  time  of  tbe 

the  State  of  California,  and  other  counsel,  enactment  of  the  Revised  Statutes,  an  appeal 

A  large  body  of  testimony  documentary  and  could  be  taken  to  the  circuit  court  from  any 

otherwise,    was   submitted  to  tbe  court,    on  court  of  justice  or  Judge  inferior  to  the  circuit 

which,  after  a  full  consideration  of  the  sub-  court  in  a  certain  claaa  of  habeas  corpus  case*, 

jecl,  the  court  made  the  following  order :  But  then  was  no  appeal  to  the  supreme  court 

"  In  the  Hatter  of  David  Neagle,  on  habeas  '"  ">?  '^^  except  where  the  prisoner  was  the 

corpus.  subject  or  citizen  of  a  foreign  state,  and  was 

"In   the    above-entitled   matter,   the  court  committed  or  confined  under  the  authority  or 

havins;  heard   the  teatimony   Introduced  on  '■'  °'  ^^  United  States  or  of  any  State,  on 

behalf  of  the  petitioner,   none  having  been  account  of  any  act  done  or  omitted  to  be  done 

offered  for  the  respondent,  and  also  the  armi-  '^°^''^  ^8  commission  or  authority  of  a  foreign 

ments  of  the  counsel    for  petitioner  and  re-  ^tale.  the  validity  of  which  depended  up4xi 

spondent,  and  It  appearing  to  the  court  that  ^^  I^"  °^  Nations.     But  afterwards  by  ths 

the    allegations    of    the    petitioner    in   his  ^'^^  °'  Congress  of  March  8,  1886  (23  Stat. 

nmcn<ied  answer   or  traverse  to  tbe  return  of  *^V'   ^'"  ™'*  <t«°ded  by   amendment  m 

■  he  sheriff  of  San  Joaquin  County,  respondent  follows; 

herein,  are  true,  and  that  the  prisoner  is  in  "  That  section  seven  hundred  and  sixty-four 

custody  for  an  act  done  in  pursuance  of  a  law  of  the  Revised  Statutes  be  amended  so  that 

of  the  United  States,  and  in  custody  in  vio.  tbe  same  shall  read  as  follows:   'From  the 

lation  of  the  Constitution   and  laws  of  the  tlnal  decision  of  such  circuit  court  an  appeal 

United  States,  it  is  therefore  ordered  that  the  may  be  taken  to  tbe  supreme  court  in  the 

petitioner  be,  and  he  la  hereby,  discharged  cases  described  in  the  preceding  section. '  " 

from  custody.-  -r,,^  preceding  section  here  referred  to  ii 

Prom  that  order  an  appeal    was  allowed  section  768,   and  is  the  one  on  which  the 

which  brings  tbe  case  to  this  court,  accom.  prisoner  relies  for  hii  discharge  from  custody 

panied  by  a  voluminous  record  of  all   the  In  this  case. 

matters  which  were  before  the  court  on  the  It  will  be  observed  that  in  both  the  provls. 

hiding.  jona  of  the  Revised  Statutes  and  of  this  latter 

If  it  be  true,  as  stated  In  this  order  of  the  Act  of  Congress  the  mode  of  review,  whether 

court  discharging  the  prisoner,  that  he  was  by  theclrcultcourtof  the  judgmentof  an  Infe- 

held  "  in  custody   for  an  act  done  in  pnrsu-  riorcourtor  justice  or  judge,  orby  this  court 

ance  of  a  law  of  the   United  States,  and  in  of  the  judgment  of  a  circuit  court,  tbe  word 

custody  in  violation  of  flie   Constitution  and  "appeal."   and  not  "writ   of  error,"  Is  used, 

taws  of  the   United   States,"  there  does  not  and  as  Congress  has  always  used  these  word! 

•eem  to  be  any  doubt  that,  under  the  Statute  with  a  clear  understanding  of  what  is  meant 

on  that  subject,  he  was  properly  discharged  by  them,  namely,  that  by  a  writ  of  error  o"l- 

by  the  circuit  court.  questions  of  law  are  brought  up  for  revi*»-, 
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as  in  actions  at  common  law,  while  b^  an 
api>cAl,  except  when  specially  provided 
otherwise,  the  entire  case  on  both  law  and 
facts  is  to  be  reconsidered,  there  seems  to  be 
little  doubt  that,  so  far  as  it  is  essential  to  a 
proper  decision  of  this  case,  the  appeal  re- 
quires us  to  examine  into  the  evidence 
brought  to  sustain  or  defeat  the  right  of  the 
petitioner  to  his  discharge. 

The  history  of  the  incidents  which  led  to 
the  tragic  event  of  the  killing  of  Terry  hj 
the  prisoner  Keagle  had  its  origin  in  a  suit 
brought  by  William  Sharon  of  Kievada  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  California  against  Sarah  Althea 
Hill,  alleged  to  be  a  citizen  of  California, 
for  the  purpose  of  obtaining  a  decree  adjudg- 
ing a  certain  instrument  in  writing,  possessed 
and  exhibited  by  her,  purporting  to  be  a 
declaration  of  marriage  between  them,  under 
the  Code  of  California,  to  be  a  forgery,  and 
to  have  it  set  aside  and  annulled.  This  suit, 
which  was  commenced  October  8,  1888,  was 
finally  heard  before  Judffe  Sawyer,  the  cir- 
cuit judge  for  that  circuit,  and  Judffe  Deadv, 
United  States  district  Judge  for  Oregon,  who 
had  been  duly  appointed  to  assist  in  holding 
the  Circuit  CJourt  for  the  District  of  Califor- 
nia. The  hearing  was  on  September  29,  1885, 
and  on  the  16th  of  January,  1886,  a  decree 
was  rendered  granting  the  prayer  of  the  bill. 
In  that  decree  it  was  declaimed  that  the  instru- 
ment purporting  to  be  a  declaration  of  mar- 
riage, set  out  and  described  in  the  bill  of 
complaint,  **  was  not  signed  or  executed  at 
any  time  by  William  Sharon,  the  complain- 
ant ;  that  it  is  not  genuine ;  that  it  is  false, 
counterfeited,  fabricated,  forged  and  fraudu- 
lent, and,  as  such,  is  utterly  null  and  void. 
And  it  is  further  ordered  ana  decreed  that  the 
respondent,  Sarah  Althea  Hill,  deliver  up 
and  deposit  with  the  clerk  of  the  court  said 
instrument,  to  be  indorsed  'canceled,'  and 
that  the  clerk  write  across  it  'canceled*  and 
•irn  his  name  and  affix  his  seal   thereto." 

The  rendition  of  this  decree  was  accom- 
panied by  two  opinions,  the  principal  one 
oeing  written  by  Judffe  Deady  and  a  concur- 
ring one  by  Judffe  Sawyer.  They  were  very 
full  in  their  statement  of  the  fraud  and  for- 
gery practiced  by  Miss  Hill,  and  stated  that 
It  was  also  accompanied  by  perjury.  And 
inasmuch  as  Mr.  Sharon  had  died  between 
the  hearing  of  the  argument  of  the  case  on 
the  29th  of  September,  1885,  and  the  time  of 
rendering  this  decision,  January  16, 1^6,  an 
order  was  made  setting  forth  that  fact,  and 
declaring  that  the  decree  was  entered  as  of 
the  date  of  the  hearing,  nunc  pro  tune. 

Nothing  was  done  under  this  decree.  The 
defendant,  Sarah  Althea  Hill,  did  not  de- 
liver up  the  instrument  to  the  clerk  to  be  can- 
celed, but  she  continued  to  insist  upon  its 
uae  in  the  state  court  Under  these  circum- 
atances  Frederick  W.  Sharon,  as  the  executor 
of  the  will  of  his  father,  William  Sharon, 
filed  in  the  Circuit  Court  for  the  Northern 
District  of  California,  on  March  12,  1888,  a 
bill  of  revivor,  stating  the  circumstances  of 
the  decree,  the  death  of  his  father,  and  that 
the  decree  had  not  been  performed ;  alleging 
also  the  intermarriage  of  Miss  Hill  with 
David  8.  Terry,  of  the  City  of  Stockton  in 


California,  and  making  the  said  Terry  and 
wife  parties  to  this  bill  of  revivor.  The  de- 
fendants both  demurred  and  answered,  re- 
sisting the  prayer  of  the  plaintiff,  and  deny- 
ing that  the  petitioner  was  entitled  to  any 
relief. 

This  case  was  ar^ed  in  the  circuit  court 
before  Field,  Circuit  Juetiee,  Sawyer,  Circuit 
Judffe^  and  Sabin,  District  Judge,  While  the 
matter  was  held  under  advisement,  Judge 
Sawyer,  on  returning  from  Los  Angeles,  in 
the  Southern  District  of  California,  where  he 
had  been  holding  court,  found  himself  on  the 
train  as  it  left  Fresno,  which  is  understood 
to  have  been  the  residence  of  Terry  and  wife, 
in  a  car  in  which  he  noticed  that  Mr.  and 
Mrs.  Terry  were  in  a  section  behind  him,  on 
the  same  side.  On  this  trip  from  Fresno  to 
San  Francisco,  Mrs.  Terry  grossly  insulted 
Judge  Sawyer,  and  had  her  husband  change 
seats  so  as  to  sit  directly  in  front  of  the 
judge,  while  she  passed  him  with  insolent 
remarks,  and  pulled  his  hair  with  a  vicious 
ierk,  and  then,  in  an  excited  manner,  taking 
her  seat  by  her  husband's  side,  said  :  **I  will 
give  him  a  taste  of  what  he  will  ^t  by  and 
by.  Let  him  render  this  decision  if  he 
dares," — ^the  decision  being  the  one  already 
mentioned,  then  under  advisement.  Terry 
then  made  some  remark  about  too  many  wit- 
nesses being  in  the  car,  adding  that  ^'The 
best  thing  to  do  with  him  would  be  to  take 
him  out  into  the  bay  and  drown  him." 
These  incidents  were  witnessed  by  two  gen- 
tlemen who  knew  all  the  parties,  and  whose 
testimony  is  found  in  the  record  before  us. 

This  was  August  14,  1888.  On  the  8d  of 
September,  the  court  rendered  its  decision 
granting  the  prayer  of  the  bill  of  revivor  in 
Uie  name  of  Frederick  W.  Sharon  and  against 
Siu^  Althea  Terry  and  her  husband,  David 
8.  Terry.  The  opinion  was  delivered  by 
Mr,  Justice  Field,  and  during  its  delivery  a 
scene  of  great  violence  occurred  in  the  court- 
room. It  appears  that  shortly  before  the 
court  openea  on  that  day,  both  the  defend- 
ants in  the  case  came  into  the  court-room  and 
took  seats  within  the  bar  at  the  table  next 
the  clerk's  desk,  and  almost  immediately  in 
front  of  the  judges.  Besides  Mr,  Justice 
Field  Uiere  were  present  on  the  bench  Judge 
Sawyer,  and  Judge  Sabin  of  the  District 
Court  of  the  United  States  for  the  District  of 
Nevada.  The  defendants  had  denied  the 
jurisdiction  of  the  court  originally  to  render 
the  decree  sought  to  be  revived  and  the  opin- 
ion of  Uie  court  necessarily  discussed  this 
question  without  reaching  the  merits  of  the 
controversy.  When  allusion  was  made  to 
this  question  Mrs.  Terry  arose  from  her  seat, 
and  addressing  the  justice  who  was  deliver- 
ing the  opinion,  akked  in  an  excited  manner 
whether  he  was  going  to  order  her  to  give 
lip  the  marriage  contract  to  be  canceled.  Mr, 
Justice  Field  said:  ^'Be  seated,  madam." 
She  repeated  the  question,  and  was  again 
told  to  be  seated.  She  then  said,  in  a  very 
excited  and  violent  manner,  that  Justice  Field 
had  been  bought,  and  wanted  to  know  the 
price  he  had  sold  himself  for ;  that  he  had 
got  Newland's  money  for  it,  and  everybody 
knew  that  he  had  got  it,  or  words  to  that 
effect.    Mr,  Justice  Field  then  directed  the 
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cnanhal  to  remove  her  from  the  court-room. 
She  asserted  that  she  would  not  go  from  the 
room,  and  that  no  one  could  tale  her  from 
it. 

Marshal  Franks  proceeded  to  carry  out  the 
order  of  the  court  by  attempting  to  compel 
her  to  leave,  when  Terry,  her  husband,  arose 
from  his  seat  under  great  excitement,  ex- 
claiming that  no  man  living  should  touch 
his  wife,  and  struck  the  marshal  a  blow  in 
his  face  so  violent  as  to  knock  out  a  tooth. 
He  then  unbuttoned  his  coat,  thrust  his  hand 
under  his  vest,  apparently  for  the  purpose  of 
drawing  a  bowie-knife,  when  he  was  seized 
by  persons  present  and  forced  down  on  his 
bacK.  In  the  meantime  Mrs.  Terry  was  re- 
moved from  the  court-room  by  the  marshal, 
«nd  Teny  was  allowed  to  rise  and  was  accom- 
panied by  officers  to  the  door  leading  to  the 
marshars  office.  As  he  was  about  leaving 
the  room,  or  immediately  after  being  out  of 
it,  he  succeeded  in  drawing  a  bowie-knife, 
when  his  arms  were  seized  by  a  deputy  mar- 
shal and  others  present  to  prevent  him  from 
using  it,  and  they  were  able  to  wrench  it 
from  him  only  after  a  severe  struggle.  The 
most  prominent  person  engaged  in  wresting 
the  knife  from  Terry  was  rJcagle,  the  pris- 
oner now  in  court. 

For  this  conduct  both  Terry  and  his  wife 
were  sentenced  by  the  court  to  imprisonment 
for  contempt,  Mrs.  Terry  for  one  month  and 
Terry  for  six  months,  and  these  sentences 
were  immediately  carried  into  effect.  Both 
the  Judgment  of  the  court  on  the  petition  for 
the  revival  of  the  decree  in  tne  case  of 
Sharon  against  Hill  and  the  judgment  of  the 
circuit  court  imprisoning  Terry  and  wife  for 
contempt  have  been  brought  to  this  court  for 
review,  and  in  both  cases  the  iudgments  have 
been  affirmed.  The  report  oi  the  cases  may 
be  found  in  Ex  parte  Terry,  128  U.  8.  289 
[82:  405],  and  Terry  v.  Sharon,  181  U.  8.  40 
[88:  94J. 

Terry  and  Mrs.  Terry  were  sei)arately  in- 
dicted by  the  grand  Jury  of  the  circuit  court 
of  the  United  States  during  the  same  term 
for  their  part  in  these  transactions,  and  the 
cases  were  pending  in  said  court  at  the  time 
of  Terry's  death.  It  also  appears  that  Mrs. 
Terry,  during  her  part  of  this  altercation  in 
the  court-room,  was  making  efforts  to  open  a 
small  satchel  which  she  bad  with  her,  but 
through  her  excitement  she  failed.  This 
satchel,  which  was  taken  from  her,  was  found 
to  have  in  it  a  revolving  pistol. 

From  that  time  until  nis  death  the  denun- 
ciations by  Terry  and  his  wife  of  Mr.  Justice 
Field  were  open,  frequent  and  of  the  most 
vindictive  ana  malevolent  character.  While 
being  transported  from  8an  Francisco  to  Ala- 
meda, where  they  were  imprisoned,  Mrs. 
Terry  repeated  a  number  of  times  that  she 
would  kill  both  Judge  Field  and  Judge  Saw- 
yer. Terry,  who  was  present,  said  nothing 
to  restrain  her,  but  added  that  ?ie  was  not 
through  with  Judge  Field  yet;  and,  while 
in  jail  at  Alameda,  Terry  said  that  after  he 
got  out  of  jail  he  would  horsewhip  Jud^e 
Field ;  and  that  he  did  not  believe  he  would 
ever  return  to  California,  but  this  earth  was 
not  large  enough  to  keep  him  from  finding 
Judge  Field  and  horsewhipping  him ;  anal 
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in  reply  to  a  remark  that  this  would  be  a 
dangerous  thin^  to  do,  and  that  Judge  Field 
would  resent  it,  he  said:  ''If  Judge  Field 
resents  it  I  will  kill  him.''  And  while  in 
iail  Mrs.  Terry  exhibited  to  a  witness  Terry's 
knife,  at  whicn  he  laughed,  and  said,  **  Yes, 
I  always  carry  that,"  and  made  a  remark 
about  Judges  and  marshals,  that  they  were 
"all  a  lot  of  cowardly  curs,"  and  he  would 
**  see  some  of  Uiem  in  their  graves  yet. "  Mrs. 
Terry  also  said  that  she  ex];)ected  to  kill 
Judge  Field  some  day. 

Perhaps  the  clearest  expression  of  Terry's 
feelings  and  intentions  in  the  matter  was  in 
a  conversation  with  Mr.  Thomas  T.  Williams, 
editor  of  one  of  the  daily  newspapers  of  Call- 
fomia.  This  interview  was  brought  about 
by  a  message  from  Terry  requesting  Williams 
to  call  and  see  him.  In  speaking  of  the  oc- 
currences in  the  court,  he  said  that  Justice 
Field  had  put  a  He  in  the  record  about  him, 
and  when  he  met  Field  he  would  have  to 
take  that  back,  ''and  if  he  did  not  take  it 
back  and  apologize  for  having  lied  about 
him,  he  would  slap  his  face  or  pull  his  nose." 
"I  said  to  him,"  said  the  witness,  "'Judge 
Terry,  would  not  that  be  a  dangerous  thing 
to  do?  Justice  Field  is  not  a  man  who 
would  permit  anyone  toput  a  deadly  insult 
upon  him  like  that.'  He  said,  'Oh,  Field 
won't  fight.'  I  said,  'Well,  Judge,  I  have 
found  nearly  all  men  will  fight;  nearly 
every  man  will  fight  when  there  is  occasion 
for  It,  and  Judge  Field  has  had  a  character  in 
this  State  of  having  the  courage  of  his  con- 
victions, and  being  a  brave  man.'  At  the 
conclusion  of  that  branch  of  the  conversation, 
I  said  to  him,  'Well,  Judge  Field  is  not 
your  physical  equal,  and  if  any  trouble 
should  occur  he  would  be  very  likely  to  use 
a  weapon.'  He  said,  'Well,  that's  as  good 
a  thing  as  I  want  to  get. '  The  whole  im- 
pression conveyed  to  me  by  this  conversation 
was,  that  he  felt  he  had  some  cause  of  griev- 
ance against  Judge  Field  ;  that  he  hoped  they 
might  meet,  that  he  might  have  an  opportu- 
nity to  force  a  quarrel  upon  him,  and  he 
would  get  him  into  a  fight."  Mr.  Williams 
says  that  after  the  return  of  Justice  Field  to 
California  in  the  spring  or  summer  of  1889, 
he  had  other  conversations  with  Terry,  in 
which  the  same  vindictive  feelings  of  hatred 
were  manifested  and  expressed  by  him. 

It  is  useless  to  go  over  the  testimony  on 
this  subject  more  particularly.  It  is  sufficient 
to  say  that  Uie  evidence  is  abundant  that  both 
Terry  and  wife  contemplated  some  attack 
upon  Judge  Field  during  his  official  visit  to 
California  in  the  summer  of  1889,  which 
they  intended  should  result  In  his  death. 
Many  of  these  matters  were  published  in 
the  newspapers,  and  the  press  of  Califor- 
nia was  filled  with  the  conjectures  of  a  prob- 
able attack  by  Terry  on  Justice  Field,  as  soon 
as  it  became  known  that  he  was  going  to  at- 
tend the  circuit  court  in  that  year. 

So  much  impressed  were  the  friends  of 
Judge  Field,  and  of  public  justice,  both  in 
California  and  in  Washington,  with  the  fear 
that  he  would  fall  a  sacrifice  to  the  resent- 
ment of  Terry  and  his  wife,  that  application 
was  made  to  the  Attomey-Qenerai  of  the 
United  States,  suggesting  the  propriety  of 
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Ilis  fuinishing  some  protection  to  the  Judge  will  be  protected  from  iDsults,  and  where  an 

while  in  California.    This  resulted  in  a  cor-  order  is  made  it  will  be  executed  without  fear 

respondence  between  the  Attorney-General  of  as  to  consequences.     I  shall  follow  your  in- 

the  United  States,  the  district   attorney  and  structious  and  act  with  more  than  usual  (ai- 

the  marshal  of  the  Northern  District  of  Call-  tion.      I  have  already  consulted   with   the 

fomia  on  that  subject    This  correspondence  United  States  attorney,  J.  T.  Carey,  Esq. ,  as 

is  here  set  out :  to  the  advisability  of  making  application  to 

"Department  of  Justice.  J^^iiinii  !S,t,*i«%^*n.T^^w  tSl*^,  T~ 

"WashiSjrton.  April  a7th.  1889.  Je^t^Lf^a^n  tte^^fa^w  ^"S 

"John  C.  Franks,  TJnited   Stetes  Marshal,  ™iT^  T.^.*L^L  T,f»t^^iH  -hTif  j^mi 

"San  FrMSisoo,  Cal.  ?'*'?  ?"'if*^V  k^Vi,*''^'/*  ^.'H*^  T"*"*  "*  "X 

■  at.    nntr.\.,^!^^x^<«.Jwki«t.  k...  >.>»«^  district.    I  vigh  the  judges  to  feel  secure,  and 

"Sir:  The  proceedings  which  have  hereto-  -    ,ui   _,,r_rta«  »ni  ««.  tn  it.  that  thoip  ivprv 

fore  heen  had  in  connection  with  the  case  of  ,Jjr\l  S^fS^i  J 'iL^     t  wi~  i™f7^ 

Mr.  and  Mrs.   Terry  in   your  United  States  r^i^.fn'^^Ei.^fw J?^iioitvnf™,fX 

circuit  court  have  Become  matter  of  public  SZw/n^^v^.^^'^npll   H  lln  ^n?l  i. 

notoriety,  and  I  deem   it  my   duty  t5  call  J??  iH^'"  "*f7  y^L?\„^'.„L^  L.  7,.^ 

your  attention  to  the  propriety  of  exercising  !;^„^J}Pf/,  um^       ^  suggestions  from 

1°'S'^?HH°°;w***  f«^er  proceedings  '  u^he  opinion  among  the  better  class  of 

shall  be  had  in  that  case,  for  the  protection  i*.j         vp*«*v»*  autv^uf,  «u«^   ^^^^     r^^ 

oThia  honor  Justice  Field  or  whoever  mav  citizens  here  is  very  bitter  against  the  Terrys, 

S  vliio?  ?f«i«  fi?^hfal  -^^^^  though,  of  course,  they  have  their  friends, 

be  called   upon  to  hear  and  determine   the  and.  unfortunately,  among  that  class  it  is  ned 

matter.     Of  course,  I  do  not  know  what  may  ™„  "  ft.  t^oivTiT      *"*''"o  '^"*'  ^*°*~  *"  *"  "^ 

be  the  feelings  or  purpose  of  Mr.,  and  Mrs  '^^''^  ^^oi^  most  obedient  servant. 

Terry  in  the  premises,  but  many  things  which  wu^^.ci^k  a^i^  »ug   Franks 

have  happened  indicate  that  violence  on  their  ^^   g   Marshal,  Northern  Dist.  of  Cal> 

part  is  not  impossible.    It  is  due  to  the  dig-  ji4»ioi«»a,  xiv»iuic>u  a^*ov.  mx  v.**. 

nity  and  independence  of  the  court  and  ^e  «g^  Francisco,  Cal..  May  7,  1889. 

character  of  its  judge  that  no  effort  on  the  uti««    tkt    w    tj    \fnio*    tt    a    kiLt^Z 

part  of  the  govemSient  shall  be  spared  to  ^'  T*  w  *  ^^'J^^*  n'  ®'  Attomey- 

^e  them  feel  entirely  safe  and  free  from  ???®~^.       x/°^?' I^'    w        vuu  a  ♦ 

^^  ,    4    .,     J.    T      ^  sl^7 '   vTi  1   J  v»  Dear  Sir:   Marshal  Franks  exhibited  to 

'"-'V^s;  ^^iKd^&^'of^tii^ftiifihis  z^'tt^  'roL^e!fbt^Tust'.;  at 

it^'^SJS^^'^nt^^^rV^be'S^K'l  IZ  ^u^n*2y  wiyT"p«t^?Kltrii'el^ 

r^o^'S«di^4iIt'!!t^rn'^^.^^^iSl  -^,-M^u^^^^^^^ 

'    -Yours  truly.    W.  H.  H.  Miller,  rjT.^'S^^  o^f ''nl^?i^'^ nnf ^^^^ 

•«Att/>mpir  r;UnA«ii  »»  *  &^^^  degree  of  pleasure,  not  because  our 

Atiomey-uenerai.  n^j^^shal  is  at  all  disposed  to  leave  anything 

"United  States  Marshal's  Office,  undone  within  his  authority  or  power  to  do, 

**  Northern  District  of  California,  but  because  it  encouraged  nim  to  know  and 

**  San  Francisco,  May  6,  1889.  feel  that  the  head  of  our  Department  was  in 

"Hon.  W.  H.  H.  Miller,  Attorney -General,  full  sympathy  with  the  efforts  being  made  to 

"  Washington,  D.  C.  protect  the  judges  and  vindicate  the  dignity 

"Sir:  Yours  of  the  27th  ultimo,  at  hand,  of  our  courts. 

"When  the  Hon.  Judge  Lorenzo  Sawyer,  "I  write  merely  to  suggest  that  there  is  just 

our  circuit  judge,  returned  from  Los  Angeles  reason,  in  the  light  of  the  past  and  the  throats 

(some  time  before  the  celebrated  court  scene)  made  by  Judge  and  Mrs.  Terry  against  Justice 

and  informed  me  of  the  disgraceful  action  of  Field  and  Judge  Sawyer,  to  apprehend  per- 

Mrs.  Terry  towards  him  on  the  cars,  while  sonal  violence  at  any  moment  and  at  any 

her  husband  sat  in  front  smilingly  approving  place,  as  well  in  court  as  out  of  court,  and 

it,  I  resolved  to  watch  the  Tenrs  (and  so  that  while  due  caution  has  always  been  taken 

notified  my  deputies)  whenever  they  should  by  the  marshal  when  either  Judge  or  Mrs. 

enter  the  court-room,  and  be  ready  to  suppress  Terry  is  about  the  building  in  which  the 

the  very  first  indignity  offered  by  eitner  of  courts  are  held,  he  has  not  relt  it  within  his 

them  to  the  judges.     After  this,  at  the  time  authority  to  guard  either  Judge  Sawyer  or 

of  their  ejectment  from  the  court-room,  when  Justice  Field  a^inst  harm  when  away  from 

I  held  Judge  Ter^  and  his  wife  as  prisoners  the  Appraisers*  Building. 

in  my  private  omoe  and  heard  his  threats  "Discretion  dictates,  however,  that  a  pro- 

against  Justice  Field,  I  was  more  fully  de-  tection  should  be  thrown  about  them  at  other 

termined  than  ever  to  throw  around  the  justice  times  and  places,  when  proceedings  are  being 

and  Judge  Sawyer  every  safeguard  I  could,  had  before  them  in  which  the  Terrys  are  in- 

"I  have  given  the  matter  careful  consider-  terested,  and  I  verily  believe,  in  view  of  the 

ation,  with  the  determination  to  fully  protect  direful  threats  made  against  Justice  Field, 

the  federal  judges  at  this  time,  trusting  that  that  he  will  be  in  great  danger  at  all  times 

the  Department  will  reimburse  me  for  any  while  here, 

reasonaole  expenditure.  "  Mr.  Franks  is  a  prudent,  cool  and  cour- 

"  I  have  always,  whenever  there  is  any  like-  ageous  officer,  who  will  not  abuse  any  author- 

lihood  of  either  Judge  or  Mrs.  Terry  appear-  ity  granted  him.     I  would  therefore  suggest 

ing  in  court,  had  a  force  of  deputies  with  my-  that  he  be  authorized  in  his  discretion   to 

sell  on  hand  to  watch  their  everjr  action,  retain  one  or  more  deputies,  at  such  times  as 

You  can  rest  assured  that  when  Justice  Field  he  may  deem  necessary,  for  the  purposes  sug- 

•rrives  he.  as  well  as  all  the  federal  judges,  gested.     That  publicity  may  not  be  given  to 
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the  matter  it  is  important  that  the  deputies  in  the  case  that  while  the  sleeping-car,  ii^ 
whom  he  may  select  be  not  known  as  such,  which  were  Justice  Field  and  Mr.  Neagle, 
and  that  efficient  service  may  be  assured  for  stopped  a  moment  in  the  early  morning  at 
the  purposes  indicated  it  seems  to  me  that  Fresno,  Terry  and  wife  got  on  the  train, 
they  should  be  strangers  to  the  Terrys.  The  fact  that  they  were  on  the  train  became- 
**  The  Terrys  are  unable  to  appreciate  that  known  to  Neagle,  and  he  held  a  conversation 
an  officer  should  perform  his  official  duty  with  the  conductor  as  to  what  peace  officers 
when  that  duty  in  any  way  requires  his  could  be  found  at  Lathrop,  where  tJie  train 
efforts  to  be  directed  against  them.  The  stopped  for  breakfast,  and  the  conductor  waa 
marshal,  his  deputies  and  myself  suffer  daily  requested  to  telegraph  to  the  proper  officera 
[51]  indignities  and  insults  from  Mrs.  Terry,  in  of  that  pl&ce  to  have  a  constable  or  some- 
court  and  out  of  court,  coomiitted  in  the  peace  officer  on  the  ground  when  the  traia 
presence  of  her  husband  and  without  interfer-  should  arrive,  anticipating  that  there  mieht 
enoe  upon  his  part.  I  do  not  purpose  being  be  violence  attempted  by  Terry  upon  Judge 
deterred  from  any  duty  nor  do  I  purpose  being  Field.  It  is  sufficient  to  say  that  this  resulted 
intimidated  in  the  least  degree  from  doing  in  no  available  aid  to  assist  in  keepine  the 
my  whole  duty  in  the  premises,  but  I  shall  peace.  When  the  train  arrived,  Keagle  in- 
feel  doubly  assured  in  beinff  able  to  do  so  formed  Judge  Field  of  the  presence  of  Terry 
knowing  that  our  marshal  nas  your  kind  on  the  train,  and  advised  him  to  remain,  and 
wishes  and  encouragement  in  doing  every-  take  his  breakfast  in  the  car.  This  the  Judge 
thing  needed  to  protect  the  officers  of  the  refused  to  do,  and  he  and  Neagle  got  out  of 
court  in  the  discharge  of  their  duties.  the  car  and  went  into  the  dininff-room,  and 
*'This,  of  course,  is  not  intended  for  the  took  seats  beside  each  other  in  the  place  as- 

Eublic  files  of  your  office,  nor  will  it  be  on  signed  them  by  the  person  in  charge  of  the 

le  in  my  office.     Prudence  dictates  'great  breakfast-room,   and  very  shortly  after  thia 

caution  on  the  part  of  the  officials  who  may  Terry  and  wife  came  into  the  room,  and  Mrs. 

be  called  upon  to  have  anything  to  do  in  the  Terry,  recognizing  Judge  Field,  turned  and 

premises,  and  I  deem  it  to  be  of  the  greatest  left  in  great  haste,  whue  Terry  passed  be* 

importance  that   the  suggestions  hack  and  yond  where  Judge  Field  and  Keagle  were 

forth  be  confidential.  and  took  his  seat  at  another  table.     It  was 

^'I  shall  write  you  further  upon  the  subject  afterwards  ascertained  that  Mrs.   Terry  went 

of  these  cases  in  a  few  days.  to  the  car,  and  took  from  it  a  satchel  in  which 

**I  have  the  honor  to  be,   your  most  was  a  revolver.    Before  she  returned  to  the 

obedient  servant,  John  T.  Carey,  eating-room,  Terry  arose  from  his  seat,  and 

**U.  8.  Attorney."  passing  around  the  table  in  such  a  way  as 

-  Department  of  Justice,  brought  him  behind  Judge  Field,  who  did 

"Waahinirton   DC     Mrv  27   iftftfi  not  see  him  or  notice  him,  came  up  where  he 

"San  Francisco,  Cal.  "*™<*  •»*™  *  blow  on  the  side  of  his  faw. 

-Sir:  Referring  to  former  correspondence  fi^'^^J'tu '^Sl^H™'^  Wk^Lrt'^hi.  ?J? 

of  the  Department  relating  to  a  possUle  dis-  5'^v,^  ""  »"Z>~^iT  t^^S?  .  ?hfj5 

order  in  tLe  session  of  the  approVching  term  ^?"'*'**^,'*P'xr!PP,Y*^ly  ^a  f^"'*  »i  *^-^ 

of  court  owing  to  the.  small^nUber  of  bail-  fcrSfi^s tTiS^f  ^^^^hlTr ^M 


the  appropriation  for   fees  and   expenses  of  ^^"°  \"*''  J®"^,  '""1^  "*"  »i.i«miuii  w  i 

mars£ils.  to  be  submitted  to  the  cburt  m  a  ?  ^'^^i^^i^lS  %^1^^'ffu'?^ 

separate  account  from  your  other  accounts  £im,and  immeaiately  turned  his  handtot^^^^^ 

against  the  government  7or  approval,   under  it  in  his  bosom  as  Wle  felt  sure   w^^^ 

sSjtion  846,%jvised  Statutes,  m  an  extraor-  purpcxw  of  drawing  a  bowie-knife   At  this  m- 

dinary  exi^nse,  that  the  saiAe  may  be  for-  ?^^i^^®  ^^  ^^"^  shote  from  his  revolver 

warded  to  this  Department  in  oitier  to  secure  1°^  ^«  S^^L'^'J^^'  ""V  ^?^^**^*«^y  ««* 

executive  action  and  aoDroval  down  and  died  in  a  few  minutes. 

•*Vprv  reanftrtfiillv      W 'w    TT   Millor  Mts.  Terry  entered  the  room  with  the  satchel 

Very  respectfully.  ,^- ^    «   ™r.  j^  ^^^  hand  just  after  Terry  sank  to  the  floor. 

Attomey-i^neral.  g^^  ^^^^  ^^  ^  ^^  p,^  ^^^^  ^^  ^^ 

The  result  of  this  correspondence  was  that  threw  herself  upon  his  body,  made  loud  ex* 
Marshal  Franks  appointed  Mr.  Neagle,  a  clamations  and  moans,  and  commenced  invit- 
deputy  marshal  for  the  Northern  District  of  ing  the  spectators  to  avenge  her  wrong  upoi^ 
California,  and  gave  him  special  instnictions  Field  and  Neagle.  She  appeared  to  be  carried 
to  attend  upon  Judge  Field  both  in  court  and  away  by  passion,  and  in  a  very  earnest  man- 
while  going  from  one  court  to  another,  and  ner  charged  that  Field  and  Neagle  had  mur« 
protect  him  from  any  assault  that  might  be  dered  her  husband  intentionally,  and  shortly 
attempted  upon  him  by  Terry  and  wife.  Ac-  afterwards  she  appealed  to  the  persons  present 
cordiogly,  when  Judge  Field  went  from  San  to  examine  the  body  of  Terry  to  see  that  he 
Francisco  to  Los  Angeles  to  hold  the  circuit  had  no  weapons.  This  she  did  once  or  twice, 
court  of  the  United  States  at  that  place,  Mr.  The  satchel  which  she  had,  beins;  taken  from 
Neaffle  accompanied  him,  remained  with  him  her,  was  found  to  contain  a  revolver, 
for  the  few  days  that  he  was  engaged  in  the  These  are  the  material  circumstances  pro- 
business  of  that  court,  and  returned  with  duced  in  evidence  before  the  circuit  court  on 
him  to  San  Francisco.  the  hearing  of  this  habeas  corpus  case.     It  is 

It  appears  from  the  uncontradicted  evidence  but  a  short  sketch  of  a  history  which  is  given 
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in  over  five  hundred  pages  in  the  record,  but 
we  think  it  is  sufficient  to  enable  us  to  apply 
the  law  of  the  case  to  the  question  before  us. 
WiUiout  a  more  minute  dicusssion  of  this 
testimony,  it  produces  upon  us  the  convic- 
tion of  a  settled  purpose  on  the  part  of  Terry 
.and  his  wife,  amounting  to  a  conspiracy,  to 
murder  Justice  Field.  And  we  are  quite  sure 
that  if  Neagle  had  been  merely  a  brother  or 
a  friend  of  Judge  Field,  traveling  with  him, 
and  aware  of  all  the  previous  relations  of 
Terry  to  the  Judse, — as  he  was,— of  his  bitter 
.animosity,  his  declared  purpose  to  have  re- 
venge even  to  the  point  of  killing  him,  he 
ivould  have  been  justified  in  what  he  did  in 
•defense  of  Mr.  Justice  Field's  life,  and  pos- 
sibly of  his  own. 

But  such  a  Justification  would  be  a  proper 
subject  for  consideration  on  a  trial  of  the  case 
for  murder  in  the  courts  of  the  State  of  Cali- 
fornia, and  there  exists  no  authority  in  the 
courts  of  the  United  States  to  discharge  the 
prisoner  while  held  in  custody  by  the  state 
authorities  for  this  offense,  unless  there  be 
found  in  aid  of  the  defense  of  the  prisoner 
some  element  of  power  and  authority  asserted 
under  the  government  of  the  Unit^  States. 

This  element  is  said  to  be  found  in  Uie 
facts  that  Mr.  Justice  Field,  when  attacked, 
was  in  the  immediate  discharge  of  his  duty 
as  Judge  of  the  circuit  courts  of  the  United 
States  within  California;  that  the  assault 
upon  him  grew  out  of  the  animosity  of  Terry 
and  wife,  arising  out  of  the  previous  discharge 
of  his  duty  as  circuit  Justice  in  the  case  for 
which  they  were  committed  for  contempt  of 
•court ;  and  that  the  deputy  marshal  of  the 
United  States,  who  killed  Terry  in  defense 
•of  Field's  life,  was  charged  with  a  duty 
under  the  law  of  the  United  States  to  protect 
Field  from  the  violence  which  Terry  was  in- 
flicting, and  which  was  intended  to  lead  to 
Field's  death. 

To  the  inquiry  whether  this  proposition  is 
sustained  by  law  and  the  facte  which  we  have 
recited,  we  now  address  ourselves. 

Mr.  Justice  Field  was  a  member  of  the  Su- 
preme Court  of  the  United  States,  and  had 
been  a  member  of  that  court  for  over  a  quar- 
ter of  a  centurv,  during  which  he  had  become 
venerable  for  his  age  and  for  his  long  and 
valuable  service  in  Uiat  court.  The  business 
of  the  suoreme  court  has  become  so  exacting 
that  for  many  years  past  the  justices  of  it 
have  been  compelled  to  remain  for  the  larger 
part  of  the  year  in  Washington  City,  from 
whatever  part  of  the  coimtry  they  may  have 
been  appointed.  The  term  for  each  year,  in- 
•cludiug  the  necessary  travel  and  preparations 
to  attend  at  ite  beginning,  has  generally  lasted 
from  eight  to  nine  months. 

But  the  Justices  of  this  court  have  imposed 
upon  them  other  duties,  the  most  importent 
of  which  arise  out  of  the  fact  that  they  are 
also  Judges  of  the  circuit  courte  of  the  United 
States.  Of  these  circuite  there  are  nine,  to 
each  one  of  which  a  justice  of  the  supreme 
court  is  allotted,  under  section  606  of  the 
Revised  Statutes,  the  provision  of  which  is 
as  follows : 

''The  chief  justice  and  associate  justices  of 
the  supreme  court  shall  be  allotted  amon>? 


the  circuite  by  an  order  of  the  court,  and  a 
new  allotment  shall  be  made  whenever  it  be- 
comes necessary  or  convenient  by  reason  of 
the  alteration  of  any  circuit  or  of  the  new 
appointment  of  a  chief  justice  or  associate 
justice,  or  otherwise." 

Section  610  declares  that  it  ''shall  be  the 
duty  of  the  chief  justice,  and  of  each  justice 
of  the  supreme  court,  to  attend  at  least  one 
term  of  the  circuit  court  in  each  district  of 
the  circuit  to  which  he  is  allotted  during 
every  period  of  two  years. " 

Although  this  enactment  does  not  require 
in  terms  that  the  justices  shall  go  to  their 
circuite  more  than  once  in  two  years,  the  ef- 
fect of  it  is  to  compel  most  of  them  to  do 
this,  because  there  are  so  many  districts  in 
many  of  the  circuite  that  it  is  impossible  for 
the  circuit  Justice  to  reach  them  all  in  one 
year,  and  tne  result  of  this  is  that  he  goes  to 
some  of  them  in  one  year  and  to  others  in  the 
next  year,  thus  requiring  an  attendance  in 
the  circuit  every  year. 

The  justices  of  the  supreme  court  have  been 
members  of  the  circuit  courte  of  the  United 
Stetes  ever  since  the  organization  of  the  gov- 
ernment, and  Uieir  attendance  on  the  circuit 
and  appearance  at  the  places  where  tlie 
courte  are  held  has  always  been  thought  to 
be  a  matter  of  importence.  In  order  to  en- 
able him  to  perform  this  duty  Mr.  Justice 
Field  had  to  travel  each  year  from  Washing- 
ton City,  near  the  Atlantic  coast,  to  San 
Francisco,  on  the  Pacific  coast.  In  doing  this 
he  was  as  much  in  the  discharge  of  a  duty 
imposed  upon  him  by  law  as  he  was  while 
sitting  in  court  and  trying  causes.  There 
are  many  duties  which  the  judge  performs 
outeide  of  the  court-room  where  he  sits  to 
pronounce  judgment  or  to  preside  over  a  trial. 
The  stetutes  of  the  United  Stetes,  and  the 
esteblished  practice  of  the  courte,  require  that 
the  judge  perform  a  very  large  share  of  his 
judicial  laoors  at  what  is  called  "chambers." 
This  chamber  work  is  as  importent,  as  neces- 
sary, as  much  a  discharge  of  his  official  duty, 
as  that  performed  in  tne  court-house.  Im- 
portant cases  are  often  argued  before  the  judge 
at  any  place  convenient  to  the  parties  con- 
cern^, and  a  decision  of  the  judge  is  arrived 
at  by  investigations  made  in  his  own  room, 
wherever  he  may  be,  and  it  is  idle  to  say  that 
this  is  not  as  much  the  performance  of  judicial 
duty  as  the  filing  of  the  Judgment  with  the 
clerk,  and  the  announcement  of  the  result  in 
open  court. 

So  it  is  impossible  for  a  lustice  of  the  Su- 
preme Court  of  the  United  Stetes,  who  is 
compelled  by  the  obligations  of  duty  to  be 
so  much  in  Washington  City,  to  discharge 
his  duties  of  attendance  on  the  circuit  courte 
as  prescribed  by  section  610,  without  travel- 
ing in  the  usual  and  most  convenient  modes 
of  doing  it  to  the  place  where  the  court  is  to 
be  held.  This  duty  is  as  much  an  obligation 
imposed  by  the  law  as  if  it  had  said  in  words 
"The  justices  of  the  supreme  court  shall  go 
from  Washington  City  to  the  place  where 
their  terms  are  held  every  year." 

Justice  Field  had  not  only  left  Washing- 
ton and  traveled  the  three  thousand  miles  or 
more  which  was  necessary  to  reach  his  cir- 
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cnit,  but  he  had  entered  upon  the  duties  of 
that  circuit,  had  held  the  court  at  San  Fran- 
cisco for  some  time ;  and,  taking  a  short  lenve 
of  that  court,  had  gone  down  to  Los  Anj^elcs, 
another  place  where  a  court  was  to  be  licld, 
and  sat  as  a  judge  there  for  several  days,  hear- 
ing cases  and  rendering  decisions.  It  was  in 
the  necessary  act  of  returning  from  Los  Ange- 
les to  San  Francisco,  by  the  usual  mode  of 
travel  between  the  two  places,  where  his  court 
was  still   in  session,  and  where  he  was  re- 

auired  to  be,  tliat  he  was  assaulted  by  Terry  in 
le  manner  which  we  have  already  described. 
The  occurrence  which  we  are  called  upon 
to  consider  was  of  so  extraordinary  a  character 
that  it  is  not  to  be  expected  that  many  cases 
can  be  found  to  cite  as  authority  upon  the 
subject. 

In  the  case  of  United  States  v.  Schooner  Lit- 
tie  Charlea^  1  Brock.  880,  a  question  arose  be- 
fore Chief  Justice  Marshall,  holding  the  Cir- 
cuit Court  of  the  United  States  for  Virginia, 
as  to  the  validity  of  an  order  made  by  the 
district  judge  at  his  chambers,  and  not  in 
court.  The  Act  of  Congress  authorized  stated 
terms  of  the  district  court,  and  gave  the 
157]  judge  power  to  hold  special  courts  at  his  dis- 
cretion, either  at  the  place  appointed  by  the 
law  or  such  other  place  in  the  district  as  the 
nature  of  the  business  and  his  discretion 
should  direct.  He  says :  "  It  does  not  seem  to 
be  a  violent  construction  of  such  an  Act  to 
consider  the  judge  as  constituting  a  court 
whenever  he  proceeds  on  judicial  business, " — 
and  cites  the  practice  of  the  courts  in  support 
of  that  view  of  the  subject. 

In  the  case  of  United  States  v.  Oleason,  1 
Woolw.  128,  the  prisoner  was  indicted  for 
the  murder  of  two  enrolling  offlcere  who  were 
charged  with  the  duty  of  arresting  desertere, 
or  those  who  had  been  drafted  into  the  service 
and  had  failed  to  attend.  These  men,  it  was 
said,  had  visited  the  region  of  country  where 
they  were  murdered,  and  having  failed  of 
accomplishing  their  purpose  of  arresting  the 
desertera,  were  on  their  return  to  their  home 
when  they  were  killed,  and  the  court  was 
asked  to  instruct  the  jury  that  under  tLese 
circumstances  they  were  not  engaged  in  the 
<lutv  of  arresting  the  desertera  named.  **It 
is  claimed  by  the  counsel  for  the  defendant, " 
says  the  report,  ** that  if  the  parties  killed 
had  been  so  engaged,  and  had  come  to  that 
neighborhood  with  the  purpose  of  arresting 
the  supposed  deserters,  but  at  the  moment 
d  the  assault  had  abandoned  the  purpose  of 
making  the  arrests  at  that  time,  and  were  re- 
turning to  headquartere  at  Grinnell,  with  a 
Tiew  to  making  other  arrangements  for  arrest 
at  another  time,  the^  were  not  so  engaged  as 
to  bring  the  case  within  the  law. "  But  the 
court  held  that  this  was  not  a  sound  construc- 
tion of  the  Statute,  and  ^'that  if  the  parties 
killed  had  come  into  that  neighborhood  with 
intent  to  arrest  the  desertere  named,  and  had 
been  employed  by  the  proper  officer  for  that 
service,  ana  were,  in  the  proper  prosecution 
of  that  purpose,  returning  to  Orinnell  with 
a  view  to  making  other  arrangements  to  dis- 
charge this  duty,  they  were  still  engaged  in 
arresting  the  desertere,  within  the  meaning  of 
the  Statute.  It  is  not  necessary, "  said  the 
court,  "that  the  party  killed  should  be  en- 

115  U.S.  U.S..  Book  84.  I 


^ged  in  the  immediate  act  of  arrest,  but  it 
18  su.Mlcient  if  he  be  employed  in  and  about 
that  business  when  assaulted.  The  purpose 
of  the  law  is  to  protect  the  life  of  the  person 
so  employed,  and  this  protection  continues  so 
long  as  he  is  engaged  m  a  service  necessary 
and  proper  to  tliat  employment. " 

We  have  no  doubt  that  Mr.  Justice  Field 
when  attacked  by  Terry  was  engaged  in  the 
discharge  of  his  duties  as  circuit  justice  of 
the  Ninth  Circuit,  and  was  entitled  to  all  the 
protection  under  those  circumstances  which 
the  law  could  give  him. 

It  is  urged,  however,  that  there  exists  no 
statute  authorizing  any  such  protection  as 
that  which  Neagle  was  instructed  to  five 
Judge  Field  in  the  present  case,  and  indeed 
no  protection  whatever  a^iust  a  vindictive 
or  malicious  assault  growing  out  of  the  faith- 
ful discharge  of  his  official  duties ;  and  that 
the  language  of  section  758  of  the  Revised 
Statutes,  that  the  party  seeking  tlie  benefit  of 
the  writ  of  habeas  corpus  must  in  this  con- 
nection show  that  he  is  **  in  custody  for  an 
act  done  or  omitted  in  pureuance  of  a  law 
of  the  United  States, "  makes  it  necessary  that 
upon  this  occasion  it  should  be  shown  that 
the  act  for  which  Neagle  is  imprisoned  was 
done  by  virtue  of  an  Act  of  Congress.  It  is 
not  supposed  that  any  special  Act  of  Con* 
gress  exists  which  authorizes  the  marehals  or 
deputy  marehals  of  the  United  States  in  ex- 
press terms  to  accompany  the  judjE^  of  the 
supreme  court  through  •their  circuits  and  act 
as  a  body-guard  to  them  to  defend  them 
against  malicious  assaults  against  their  per- 
sons. But  we  are  of  opinion  that  this  view 
of  the  Statute  is  an  unwarranted  restriction 
of  the  meaning  of  a  law  designed  to  extend 
in  a  lit)eral  manner  the  benefit  of  the  writ  of 
habeas  corpus  to  persons  imprisoned  for  the 
performance  of  their  duty.  And  we  are  satis- 
fied that  if  it  was  the  duty  of  Neagle,  under 
the  circumstances,  a  duty  which  could  only 
arise  under  the  laws  of  tiie  United  States,  to 
defend  Mr.  Justice  Field  from  a  murderous 
attack  upon  him,  he  brings  himself  within 
the  meaning  of  the  section  we  have  recited. 
This  view  of  the  subject  is  confirmed  by  the 
alternative  provision,  that  he  must  tie  in 
custody  **  for  an  act  done  or  omitted  in  pur- 
suance of  a  law  of  the  United  States  or  of  an 
order,  process  or  decree  of  a  court  or  judge 
thereof,  or  is  in  custody  in  violation  of  the 
Constitution  or  of  a  law  or  treaty  of  the 
United  States." 

In  the  view  we  take  of  the  Constitution  of 
the  United  States,  any  obligation  fairly  and 
properly  inferable  from  that  instrument,  or 
any  duty  of  t^e  mar^al  to  be  derived  from 
the  general  scope  of  his  duties  under  the 
laws  of  the  United  States,  is  ^'a  law"  within 
the  meaning  of  this  phrase.  It  would  be  a 
great  reproach  to  the  system  of  government 
of  the  United  States,  declared  to  be  within 
its  sphere  sovereijB^  and  supreme,  if  there  is 
to  be  found  within  the  domain  of  its  powera 
no  means  of  protecting  the  judges,  in  the 
conscientious  and  faitMul  discharge  of  their 
duties,  from  the  malice  and  hatred  of  those 
upon  whom  their  judgments  may  operate  un- 
favorably. 

It  has   in  modem  times  become  apparent 
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that  the  phyBlcal  health  of  the  community  is 
more  efficiently  promoted  by  hygienic  and 
preventiye  means,  than  by  the  skill  which  is 
applied  to  the  cure  of  disease  after  it  has 
become  fully  developed.  So  also  the  law, 
which  is  intended  to  prevent  crime,  in  its 
general  spread  among  the  community,  by 
regulations,  police  organization  and  other- 
wise, which  are  adaptS  for  the  protection  of 
the  lives  and  property  of  citizens,  for  the 
dispersion  of  mobs,  for  the  arrest  of  thieves 
and  assassins,  for  the  watch  which  is  kept 
over  the  community,  as  well  as  over  this  class 
of  people,  is  more  efficient  tlmn  punishment 
of  crimes  after  they  have  been  committed. 

If  a  person  in  the  situation  of  Judge  Field 
could  have  no  other  guarantee  of  his  personal 
safety,  while  eneaged  in  the  conscientious 
discnarge  of  a  disagreeable  duty,  than  the 
fact  that  if  he  was  murdered  his  murderer 
would  be  subject  to  the  laws  of  a  State  and 
by  those  laws  could  be  punished,  the  secunty 
would  be  very  insufficient.  The  plan  which 
Terry  and  wife  had  in  mind  of  insulting  him 
and  assaulting  him  and  drawing  him  into  a 
defensive  physical  contest,  in  the  course  of 
which  they  would  slay  him,  shows  the  little 
value  of  such  remedies.  We  do  not  believe 
that  the  government  of  the  United  States  is 
thus  inefficient,  or  that  its  Constitution  and 
laws  have  left  the  high  officers  of  the  govern- 
ment so  defenseless  and  unprotected. 

The  views  expressed  by  this  court  through 
Mr.  Justice  Bradley,  in  Ex  parte  SitbM,  100  V. 
8.  871,  804  [25:  717,  725],  are  very  pertinent 
to  this  subject  and  express  our  views  with 
great  force.  That  was  a  case  of  a  writ  of  habe- 
as corpus,  where  Siebold  had  been  indicted  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  for  an  offense  committed 
against  the  Election  Laws,  during  an  election 
at  which  members  of  Congress  and  officers  of 
the  State  of  Maryland  were  elected.  He  was 
convicted,  and  sentenced  to  fine  and  im- 
prisonment, and  filed  his  petition  in  this  court 
for  a  writ  of  habeas  corpus,  to  be  relieved 
on  the  ffround  that  the  court  which  had  con- 
victed him  was  without  jurisdiction.  The 
foundation  of  this  allegation  vras,  that  the 
Congress  of  the  United  States  had  no  right 
to  prescribe  laws  for  the  conduct  of  the  elec- 
tion in  question,  or  for  enforcing  the  laws  of 
the  State  of  Maryland  by  the  courts  of  the 
United  States.  In  the  course  of  the  discussion 
of  the  relative  powers  of  the  federal  and  state 
courts  on  this  subject,  it  is  said : 

"Somewhat  akin  to  the  argument  which 
has  been  considered  is  the  objection  that  the 
deputy  marslials  authorized  by  the  Act  of 
Congress  to  be  created  and  to  attend  the  elec- 
tions are  authorized  to  keep  the  peace;  and 
that  this  is  a  duty  which  belongs  to  the  state 
authorities  alone.  It  is  argued  that  the  pres- 
ervation of  peace  and  good  order  in  society  is 
not  within  the  powers  confided  to  the  govern- 
ment of  the  United  States,  but  belongs  ex- 
clusively to  the  States.  Here  again  we  are 
met  with  the  theory  that  the  government  of  the 
United  States  does  not  rest  upon  the  soil  and 
territory  of  the  country.  We  think  that  this 
theory  is  founded  on  an  entire  misconception 
of  Uie  nature  and  powers  of  that  government. 
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We  hold  it  to  be  an  incontrovertible  principle, 
that  the  government  of  the  United  States  may 
by  means  of  physical  force,  exercised  through 
its  oflicial  afi^ents,  execute  on  ever^  foot  of 
American  soil  the  powers  and  functions  that 
belong  to  it.  This  necessarily  involves  the 
power  to  command  obedience  to  its  laws,  and 
hence  the  power  to  keep  the  peace  to  that 
extent.  This  power  to  enforce  its  laws  and 
to  execute  its  functions  in  all  places  does  not 
derogate  from  the  power  of  the  State  to  exe- 
cute its  laws  at  the  same  time  and  in  the  same 
places.  The  one  does  not  exclude  the  other, 
except  where  both  cannot  be  executed  at  the 
same  time.  In  that  case  the  words  of  the 
Constitution  itself  show  which  is  to  yield. 
'This  Constitution,  and  all  laws  which  shall 
be  made  in  pursuance  thereof,  .  .  .  shall 
be  the  supreme  law  of  the  land.*  .  .  . 
Without  tne  concurrent  sovereignty  referred 
to,  the  national  government  would  m  nothing 
but  an  advisory  government.  Its  executive 
power  would  be  absolutely  nullified.  Why 
do  we  have  marshals  at  all,  if  they  cannot 
physics lly  lay  their  hands  on  persons  and 
things  in  the  performance  of  their  proper 
duties?  What  functions  can  they  perform^ 
if  they  cannot  use  force?  In  executing  the 
processes  of  the  courts,  must  they  call  on  the 
nearest  constable  for  protection?  Must  they 
rely  on  him  to  use  the  rei^uisite  compulsion, 
ana  to  keep  the  peace,  whilst  they  are  solicit- 
ing and  entreating  the  parties  and  bystanders 
to  allow  the  law  to  take  its  course?  Tliis  is 
the  necessary  consequence  of  the  positions  that 
are  assumed.  If  we  indulge  in  such  imprac- 
ticable views  as  these,  and  keep  on  refininflp 
and  re-refining,  we  shall  drive  the  national 
government  out  of  the  United  States,  and 
relegate  it  to  the  District  of  Columbia,  or 
perhaps  to  some  foreign  soil.  We  shall  bring 
it  back  to  a  condition  of  ereater  helplessness 
than  that  of  the  old  Confederation.  ...  It 
must  execute  its  powers,  or  It  is  no  govern- 
ment. It  must  execute  them  on  the  land  as 
well  as  on  the  sea,  on  things  as  well  as  on 
persons.  And,  to  do  this,  it  must  necessarily 
have  power  to  command  obedience,  preserve 
order  and  keep  the  peace ;  and  no  person  or 
power  in  this  land  has  the  right  to  resist  or 
question  its  authority,  so  lonff  as  it  keeps 
within  the  bounds  of  its  jurisdiction." 

At  the  same  term  of  the  court,  in  the  case 
of  Tenneme  v.  Davie,  100  U.  S.  257,  262  [25 : 
648,  6501,  where  the  same  questions  in  regard 
to  the  relative  powers  of  the  federal  and  state 
courts  were  concerned,  in  regard  to  criminal 
offenses,  the  court  expressed  its  views  through 
Mr,  Justice  Strong,  quoting  from  the  case  of 
Martin  v.  Hunter,  14  U.  S.  1  Wheat.  863  [4  : 
112],  the  following  language :   **The  general 

f;ovemment  must  cease  to  exist  whenever  it 
OSes  the  power  of  protecting  itself  in  the  ex* 
ercise  of  its  constitutional  powers  ;**  and  then 
proceeding:  "It  can  act  only  through  its 
officers  and  agents,  and  they  must  act  within 
the  States.  If,  when  thus  acting,  and  within 
the  scope  of  their  authority,  those  officers  can 
be  arrested  and  brought  to  trial  in  a  state 
court,  for  an  alleged  offense  against  the  law 
of  the  State,  yet  warranted  by  the  federal 
authority  they  possess,   and  if  the   general 
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ffovernmcnt  is  powerless  to  interfere  at  onoe 
for  their  protection,  if  their  protection  must 
be  left  to  the  action  or  the  state  court,  the 
operations  of  the  general  government  may  at 
any  time  be  arrested  at  the  will  of  one  of  its 
members.  The  legislation  of  a  State  may  be 
unfriendly.  It  may  affix  penalties  to  acts 
done  under  the  immediate  direction  of  the 
national  government,  and  in  obedience  to  its 
laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  state  court  may  adminis- 
ter not  only  the  laws  of  the  State,  but  equally 
federal  law,  in  such  a  manner  as  to  paralyze 
the  operations  of  the  government.  And  even 
if,  after  trial  and  final  judgment  in  the  state 
court,  the  case  can  be  brought  into  the  United 
States  court  for  review,  the  officer  is  with- 
drawn from  the  discharge  of  his  duty  during 
the  pendency  of  the  prosecution,  and  the  ex- 
ercise of  acknowledged  federal  power  arrested. 
We  do  not  think  such  an  element  of  weakness 
is  to  be  found  in  the  Constitution.  The  Unit- 
ed States  is  a  government  with  authority  ex- 
tending over  the  whole  territory  of  the  Union, 
acting  upon  the  States  and  the  people  of  the 
States.  While  it  is  limited  in  the  number  of 
its  powers,  so  far  as  its  sovereignty  extends 
it  is  supreme.  No  state  government  can  ex- 
clude it  from  the  exercise  of  any  authority 
conferred  upon  it  by  the  Constitution,  ob- 
struct its  authorized  officers  against  its  will, 
or  withhold  from  it,  for  a  moment,  the  cogr 
nizance  of  any  subject  which  that  instrument 
has  committed  to  it." 

To  cite  all  the  cases  in  which  this  principle 
of  the  supremacy  of  the  government  of  the 
United  States,  in  the  exercise  of  all  the 
powers  conferred  upon  it  by  the  Constitution, 
Is  maintained,  would  be  an  endless  task.  We 
have  selected  these  as  being  the  most  forcible 
expressions  of  the  views  oi  the  court,  having 
a  uirect  reference  to  the  nature  of  the  case 
before  us. 

Where,  then,  are  we  to  look  for  the  pro- 
tection which  we  have  shown  Judge  Field 
was  entitled  to  wlien  engaged  in  the  discharge 
of  his  official  duties?  rsut  to  the  courts  of 
the  United  States ;  because,  as  has  been  more 
than  once  said  in  this  court,  in  the  division 
of  the  powers  of  government  between  the 
three  great  departments,  executive,  legisla- 
tive and  judicial,  the  judicial  is  the  weakest 
for  the  purposes  of  sell- protection  and  for  the 
enforcement  of  the  powers  which  it  exercises. 
The  ministerial  officers  through  whom  its 
commands  must  be  executed  are  marslials  of 
the  United  States,  and  belong  emphatically 
to  the  Executive  Department  of  the  govern- 
ment. They  are  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate. 
They  are  removable  from  office  at  his  pleas- 
ure. They  are  subjected  by  Act  of  Congress 
to  the  supervision  and  control  of  the  Depart- 
ment of  Justice,  in  the  hands  of  one  of  the 
cabinet  officers  of  the  President,  and  their 
compensation  is  provided  by  Acts  of  Con- 
gress. The  same  may  be  said  of  the  district 
attorneys  of  the  United  States,  wlio  prosecute 
and  defend  the  claims  of  the  government  in 
the  courts. 

The  legislative  branch  of  the  government 
can  only  protect  the  judicial  officers  by  ihe 
enactment  of  laws  for  that  purpose.  rihI  the  ar- 
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gument  we  are  now  combatting  assumes  that 
no  such  law  has  been  passed  by  Congress. 

If  we  turn  to  the  Executive  Department  of 
the  government,  we  find  a  very  different  con- 
dition of  affairs.  The  Constitution,  section 
8,  article  2,  declares  that  the  President 
** shall  take  care  that  the  laws  be  faithfully 
executed, "  and  he  is  provided  with  the  means 
of  fulfilling  Uiis  obligation  by  his  authority 
to  commission  all  the  officers  of  the  United 
States,  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  the  most  im- 
portant of  them  and  to  fill  vacancies.  He  it 
declared  to  be  commander-in-chief  of  the 
armj  and  navy  of  the  United  States.  The 
duties  which  are  thus  imposed  upon  him  he 
is  further  enabled  to  perform  by  the  recogni- 
tion in  the  Constitution,  and  the  creation  by 
Acts  of  Congress,  of  executive  departments, 
which  have  varied  in  number  from  four  or 
five  to  seven  or  ei^ht,  who  are  familiarly 
called  cabinet  ministers.  These  aid  him  in 
the  performance  of  the  ^reat  duties  of  his  of- 
fice and  represent  him  in  a  thousand  acts  to 
which  it  can  hardly  be  supposed  his  personal 
attention  is  called,  and  thus  he  is  enabled  to 
fulfill  the  duty  of  his  great  department,  ex- 
pressed in  the  phrase  that  *'he  shall  take  care 
that  the  laws  be  faithfully  executed." 

Is  this  duty  limited  to  the  enforcement  of 
Acts  of  Congress  or  of  treaties  of  the  United 
States  according  to  their  expresi  terms,  or  does 
it  include  the  rights,  duties  and  obligations 
growing  out  of  the  Constitution  itself,  our 
international  relations,  and  all  the  protection 
implied  by  the  nature  of  the  government 
under  the  Constitution? 

One  of  the  most  remarkable  episodes  in 
the  history  of  our  foreign  relations,  and 
which  has  become  an  attractive  historical 
incident,  is  the  case  of  Martin  Eoszta.  a 
native  of  Hungary,  who,  though  not  fully  a 
naturalized  citizen  of  the  United  States,  had 
in  due  form  of  law  made  his  declaration  of 
intention  to  become  a  citizen.  While  in 
Smyrna  he  was  seized  by  command  of  the 
Austrian  consul-general  at  that  place,  and 
carried  on  board  the  Hussar,  an  Austrian 
vessel,  where  he  was  held  in  close  confine- 
ment. Capt4\in  In;^ralmm,  in  command  of 
the  American  sloop  of  war  St  Louis,  arriv- 
ing in  port  at  that  critical  period,  and  as- 
certaining that  Koszta  had  with  him  his  nat- 
uralization papers,  demanded  his  surrender 
to  him,  and  was  compelled  to  train  his  guns 
upon  the  Austrian  vessel  before  his  demands 
were  complied  with.  It  was,  however,  to 
prevent  bloodshed,  agreed  that  Koszta  should 
be  placed  in  tlie  hands  of  the  French  con- 
sul subject  to  the  result  of  diplomatic  ne- 
gotiations between  Austria  and  the  United 
States.  The  celebrated  corresi)ondence  be- 
tween Mr.  Marcy,  Secretary  of  State,  and 
Chevalier  Hulsemann,  the  Austrian  minister 
at  Washington,  which  arose  out  of  this 
affair,  and  resulted  in  the  release  and  resto- 
ration to  liberty  of  Koszta,  attracted  a  ^reat 
deal  of  public  attention,  and  the  position 
assumed  by  Mr.  Marcy  met  the  approval 
of  the  country  and  of  Congress,  who  voted  a 

§old  medal  to  Captain  Ingmham  for  his  con- 
uct  in  the  affair.    Upon  what  Act  of  Con- 
gress then  existing;  can  anyone  lay  his  finirer 

71 


1-99 


SuPBBiiB  Court  of  thb  United  Statrb. 


Oct.  Term, 


in  support  of  the  action  of  our  goyemment  in 
this  matter? 

So,  if  Uie  President  or  the  Poetmaster-Qen- 
era!  is  advised  Uiat  the  mails  of  the  United 
States,  possibly  carrying  treasure,  are  liable 
to  be  robbed  and  the  mail  carriers  assaulted 
and  murdered  in  any  particular  region  of 
country,  who  can  doubt  the  authority  of  the 
President  or  of  one  of  the  executive  depart- 
ments under  him  to  make  an  order  for  the 
f^rotection  of  the  mail  and  of  the  persons  and 
ives  of  its  carriers,  by  doing  exactly  what 
was  done  in  the  case  of  Mr.  Justice  Field, 
namely,  providing  a  sufficient  guard,  whether 
it  be  by  soldiers  of  the  army  or  by  marshals 
of  the  United  States,  with  a  posse  eomitatus 
properly  armed  and  equipped,  to  secure  the 
safe  performance  of  the  duty  of  carrying  the 
mail  wherever  it  may  be  intended  to  go? 

The  United  States  is  the  owner  of  millions 
of  acres  of  valuable  public  land,  and  has 
been  the  owner  of  much  more  which  it  has 
sold.  Some  of  these  lands  owe  a  large  part 
of  their  value  to  the  forests  which  grow  upon 
them.  These  forests  are  liable  to  depredations 
by  people  living  in  the  neighborhood,  known 
as  timber  thieves,  who  make  a  living  by 
cutting  and  selling  such  timber,  and  who  are 
trespassers.  But  until  quite  recently,  even 
if  there  be  one  now,  there  was  no  statute  au- 
thorizing any  preventive  measures  for  the 
Erotection  of  this  valuable  public  property. 
[as  the  President  no  authority  to  place  guards 
upon  the  public  territory  to  protect  its  tim- 
ber? No  authority  to  seize  the  timber  when 
cut  and  found  upon  the  ground?  Has  he  no 
power  to  take  any  measures  to  protect  this 
vast  domain?  Fortunately  we  find  this  ques- 
tion answered  by  this  court  in  the  case  of 
Wais  V.  Ifiddes,  104  U.  8.  444  [26:  825]. 
That  was  a  case  in  which  a  class  of  men  ap- 
pointed by  local  land  officers,  under  instruc- 
tions from  the  Secretary  of  the  Interior,  hav- 
ing found  a  large  quantity  of  this  timber 
cut  down  from  the  forests  of  the  United 
States  and  lying  where  it  was  cut,  seized  it. 
The  question  of  the  title  to  this  property 
coming  in  controversy  between  Wells  and 
Nickles,  it  became  essential  to  inquire  into 
the  authority  of  these  timber  agents  of  Uie 
government  thus  to  seize  the  timber  cut  by 
trespassers  on  its  lands.  The  court  said: 
**  The  effort  we  have  made  to  ascertain  and  fix 
the  authority  of  these  timber  agents  by  any 
positive  provision  of  law  has  been  unsuccess- 
ful." But  the  court,  notwithstanding  there 
was  no  special  statute  for  it,  held  that  the 
Department  of  the  Interior,  acting  under  the 
idea  of  protecting  from  depredation  timber 
<m  the  lands  of  the  government,  had  gradu- 
ally come  to  assert  the  right  to  seize  what  is 
cut  and  taken  away  from  them  wherever  it 
can  be  traced,  and  in  aid  of  this  the  registers 
and  receivers  of  the  land  office  had,  by  in- 
structions from  the  Secretary  of  the  Interior, 
been  constituted  agents  of  the  United  States 
for  these  purposes,  with  power  to  appoint 
special  agents  under  themselves.  And  the 
court  upheld  the  authority  of  t^e  Secretary 
of  the  Interior  to  make  these  rules  and  regu- 
lations for  the  protection  of  the  public  lands. 
One  of  the  cases  in  this  court  in  which  this 
question  was  presented  in  the  most  imposing 
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form  is  that  of  United  States  v.  San  Jacinto 
Tin  Co,,  125  U.  S.  273  [31:  747].  In  tliai 
case,  a  suit  was  brought  in  the  name  of  the 
United  States,  by  order  of  the  Attorney -Gen- 
eral, to  set  aside  a  patent  which  had  been  is- 
sued for  a  large  body  of  valuable  land,  on 
the  ground  that  it  was  obtained  from  the 
government  by  fraud  and  deceit  practiced 
upon  its  officers.  A  preliminary  question 
was  raised  by  counsel  for  defendant,  which 
was  earnestly  insisted  upon,  as  to  the  right 
of  the  Attomey-Cteneral  or  any  other  ofllcer 
of  the  government  to  institute  such  a  suit  in 
the  absence  of  any  Act  of  Congress  authorizinjg 
it.  It  was  conceded  that  there  was  no  express 
authority  given  to  the  Attorney-General  to 
institute  that  particular  suit  or  any  suit  of 
that  class.  The  question  was  one  of  very 
^reat  interest,  and  was  very  ably  argued  both 
in  the  court  below  and  in  this  court.  The  re- 
sponse of  this  court  to  that  suggestion  conced- 
ed that  in  the  Acts  of  Congress  establishing 
the  Department  of  Justice  and  defining  the 
duties  of  the  Attorney-General  there  was  no 
such  express  authority,  and  it  was  said  that 
there  was  also  no  express  authority  to  him  to 
bring  suits  against  debtors  of  the  government 
upon  bonds,  or  to  be^in  criminal  prosecu- 
tions, or  to  institute  criminal  proceedings  in 
any  of  the  cases  in  which  the  United  States 
was  plaintiff,  yet  he  was  invested  with  the 
general  superintendence  of  all  such  suits.  It 
was  further  said :  **  If  the  United  States,  in 
any  particular  case,  has  a  just  cause  for  call- 
ing upon  the  iudiciary  of  the  country,  in  any 
of  its  courts,  for  relief  by  setting  aside  or  an- 
nulling any  of  its  contracts,  its  obligations,  or 
its  most  solemn  instruments,  the  question  of 
the  appeal  to  the  judicial  tribunals  of  the 
country  must  primarily  be  decided  by  the  At- 
torney-General of  the  United  States.  That 
such  a  power  should  exist  somewhere,  and  that 
the  United  States  should  not  be  more  helpless 
in  relieving  itself  from  frauds,  impostures  and 
deceptions  thim  the  private  inaividual,  is 
hardly  open  to  argument."  ''There  must, 
then,  be  an  officer  or  officers  of  the  government 
to  determine  when  the  United  States  shall  sue, 
to  decide  for  what  it  shall  sue,  and  to  be  re- 
sponsible that  such  suits  shall  be  brought  in 
appropriate  cases.  The  attorneys  <n  the 
Ijnited  States  in  every  judicial  district  are 
officers  of  this  character,  and  they  are  by 
statute  under  the  immediate  supervision  and 
control  of  Uie  Attorney- General.  How,  then, 
can  it  be  argued  that  if  the  United  States  has 
been  deceived,  entrapped  or  defrauded,  into 
the  making,  under  Uie  forms  of  law,  of  an 
instrument  which  injuriously  affects  its 
riffhts  of  property,  or  other  rights,  it  cannot 
bring  suit  to  avoid  the  effect  of  such  instru- 
ment, thus  fraudulently  obtained,  without  a 
special  Act  of  Congress  in  eadi  case,  or 
without  some  special  authority  applicable  to 
this  class  of  cases  ?**  The  same  (|uestion  was 
raised  in  the  earlier  case  of  TJnxted  States  ▼. 
Hughes,  61  U.  S.  11  How.  659  [18:  809],  and 
decided  the  same  way. 

We  cannot  doubt  the  power  of  the  President 
to  take  measures  for  the  protection  of  a  judge 
of  one  of  the  courts  of  the  United  States, 
who,  while  in  the  discharge  of  the  duties  of 
his  office,  is  threatened  with  a  personal  attadc 
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which  may  probahly  result  in  his  death,  and 
we  think  it  clear  that  where  this  protection 
is  to  be  afforded  through  the  civil  power,  the 
Department  of  Justice  is  the  proper  one  to  set 
in  motion  the  necessary  means  of  protection. 
The  correspondence  already  recited  in  this 
opinion  between  the  marshal  of  the  Northern 
District  of  California,  and  the  Attorney- 
General,  and  the  district  attorney  of  the 
United  States  for  that  district,  although  pie- 
scribing  no  very  specific  mode  of  affording 
(68)  this  protection  by  the  Attorney-General,  is 
sufficient,  we  think,  to  warrant  the  marshal 
in  U^ing  the  ste^s  which  he  did  take,  in 
making  the  provisions  which  he  did  make, 
for  the  protection  and  defense  of  Mr.  Justice 
Field. 

But  there  is  positive  law  investing  the 
marshals  and  their  deputies  with  powers 
which  not  only  justify  what  Marshal  Neagle 
did  in  tliis  matter,  but  which  imposed  it  upon 
him  as  a  duty.  In  chapter  fourteen  of  the 
Bevised  Statutes  of  the  United  States,  which 
is  devoted  to  the  appointment  and  duties  of 
the  district  attorneys,  marshals  and  clerks  of 
the  courte  of  the  United  States,  section  788 
declares : 

*'The  marshals  and  their  deputies  shall 
have,  in  each  State,  the  same  powers,  in  ex- 
ecuting the  laws  of  the  United  States,  as  the 
shcrilTs  and  their  deputies  in  such  State  may 
have,  by  law,  in  executing  the  laws  thereof. "^ 

If,  therefore,  a  sheriff  of  the  State  of  Cali- 
fornia was  authorized  to  do  in  regard  to  the 
laws  of  California  what  Neagle  did,  that  is, 
if  ho  was  authorized  to  keep  the  peace,  to 
protect  a  Judge  from  assault  and  murder,  then 
Neagle  was  authorized  to  do  the  same  thing 
in  reference  to  the  laws  of  the  United  States. 

Section  4176  of  the  Political  Code  of  Cali- 
fornia reads  as  follows: 

*The  sheriff  must: 

"First.  Preserve  the  peace. 

**  Second.  Arrest  and  take  before  the  nearest 
magistrate  for  examination  all  persons  who 
attempt  to  commit  or  have  committed  a  public 
offense. 

''Third.  Prevent  and  surpress  all  affrays, 
breaches  of  the  peace,  riots  and  insurrections, 
which  may  oome  to  his  knowledge.  ** 

And  the  Penal  Code  of  California  declares 
(section  197)  that  homicide  is  justifiable 
when  committed  by  any  person  **  when  resist- 
ing any  attempt  to  murder  any  person  or  to 
commit  a  felony  or  to  do  some  great  bodily 
injury  upon  any  person;"  or  **when  com- 
mitted in  defense  of  habitation,  property  or 
person  against  one  who  manifestly  intends  or 
endeavors  by  violence  or  surprise  to  commit 
s  felony.  * 
M]  That  there  is  a  peace  of  the  United  States ; 
that  a  man  assaulting  a  judge  of  the  United 
States  while  in  the  discharge  of  his  duties  vio- 
lates that  peace ;  that  in  such  case  the  marshal 
of  the  United  States  stands  in  the  same  relation 
to  the  peace  of  the  United  States  which  the 
sheriff  of  the  county  does  to  the  peace  of  the 
State  of  California, — are  questions  too  clear 
to  need  argument  to  prove  them.  That  it 
would  be  we  duty  of  a  sheriff,  if  one  had 
been  present  at  this  assault  by  Terry  upon 

U.S. 


Judge  Field,  to  prevent  this  breach  of  the 
peace,  to  prevent  this  assault,  to  prevent  the 
murder  which  was  contemplated  by  it,  cannot 
be  doubted.  And  if  in  performing  this  duty 
it  became  necessary  for  the  protection  of 
Judge  Field,  or  of  himself,  to  kill  Terry,  In 
a  case  where,  like  this,  it  was  evidently  a 
question  of  the  choice  of  who  should  be 
killed,  the  assailant  and  violator  of  the  law 
and  disturber  of  the  peace,  or  the  unoffending 
man  who  was  in  his  power,  there  can  be  no 
question  of  the  authority  of  the  sheriff  to  have 
killed  Terry.  So  the  marshal  of  the  United 
States,  charged  with  the  duty  of  protecting 
and  guarding  the  judge  of  the  United  States 
court  against  this  special  assault  upon  his 
person  and  his  life,  being  present  at  the 
critical  moment,  when  prompt  action  was 
necessary,  found  it  to  be  his  duty,  a  duty 
which  he  had  no  liberty  to  refuse  to  perform, 
to  take  the  steps  which  result^  in  Terry's 
death.  This  auty  was  imposed  on  him  by 
the  section  of  the  Revised  Statutes  which  we 
have  recited,  in  connection  with  the  powers 
conferred  by  the  State  of  California  upon  its 
peace  officers,  which  become,  by  this  Statute, 
in  proper  cases,  transferred  as  duties  to  Uie 
marshals  of  the  United  States. 

But  all  these  questions  being  conceded.  It 
is  urged  against  the  relief  sought  b^  this 
writ  of  habeas  corpus,  that  the  question  of 
the  guilt  of  the  prisoner  of  the  crime  of 
murder  is  a  question  to  be  determined  by  the 
laws  of  California,  and  to  be  decided  by  its 
courts,  and  that  there  exists  no  power  in  the 
government  of  the  United  States  to  take  away 
the  prisoner  from  the  custody  of  the  proper 
authorities  of  the  State  of  California  and  carry 
him  before  a  judge  of  the  court  of  the  United 
States,  and  release  him  without  a  trial  by 
jury  according  to  the  laws  of  the  State  of 
California.  That  the  Statute  of  the  United 
States  authorizes  and  directs  such  a  proceed- 
ing and  such  a  jud^ent  in  a  case  wnere  the 
offense  charged  against  the  prisoner  consists 
in  an  act  done  in  pursuance  of  a  law  of  the 
United  States  and  by  virtue  of  its  authority, 
and  where  the  imprisonment  of  the  party  is 
in  violation  of  the  Constitution  and  laws  of 
the  United  States,  is  clear  by  its  express 
language. 

llie  enactments  now  found  in  the  Revised 
Statutes  of  the  United  States  on  the  subject 
of  the  writ  of  habeas  corpus  are  the  results 
of  a  long  course  of  legislation  forced  upon 
Confess  by  the  attempt  of  the  States  of 
the  Union  to  exercise  the  power  of  impris- 
onment over  officers  and  other  persons  as- 
serting rights  under  the  federal  government 
or  foreifirn  governments,  which  the  States 
denied.  "The  original  Act  of  Congress  on  the 
subject  of  the  writ  of  habeas  corpus,  by  its 
14Ui  section,  authorized  the  Judges  ana  the 
courts  of  the  United  Stat^,  in  the  case  of 
prisoners  in  Jail  or  in  custody  under  or  by 
color  of  the  authority  of  the  United  States, 
or  committed  for  trial  before  some  court  of 
the  same,  or  when  necessary  to  be  brought 
into  court  to  testify,  to  issue  the  writ,  aud 
the  judge  or  court  before  whom  they  were 
brought  was  directed  to  make  inquiry  into 
the  cause  of  commitment.  1  Stat.  81.  This 
did  not  present  the  question,  or  at  least,  it 

71 


1-89 


SUFRflMX  COITBT  OF  THE  UlOTED  8tATB& 


Oct.  Tbbm, 


gave  rise  to  no  question  whicn  came  before 
the  courts,  as  to  releasing  by  this  writ  par- 
ties held  in  custody  under  the  laws  of  the 
States.  But  when,  during  the  controversy 
growing  out  of  the  Nullification  Laws  of 
South  Carolina,  officers  of  the  United  States 
were  arrested  and  imprisoned  for  the  perform- 
ance of  their  duties  in  collecting  the  revenue 
of  Uie  United  States  in  that  State,  and  held 
by  the  state  authorities,  it  became  necessary 
for  the  Congress  of  the  United  States  to  take 
some  action  for  their  relief.  Accordingly 
the  Act  of  Congress  of  March  2,  1888  (4  Stat. 
634),  among  other  remedies  for  such  con- 
dition of  affairs,  provided,  by  its  7th  section , 
Uiat  the  federal  judges  should  grant  writs  of 
habeas  corpus  in  all  cases  of  a  prisoner  in 
Jail  or  contmement,  where  he  should  be  com- 
mitted or  confined  on  or  by  any  authority  or 
law,  for  any  act  done,  or  omitted  to  be  done, 
in  pursuance  of  a  law  of  the  United  States, 
or  any  order,  process  or  decree  of  any  judge 
or  court  thereof. 

The  next  extension  of  the  circumstances  on 
which  a  writ  of  habeas  corpus  might  issue  by 
the  federal  judges  arose  out  of  the  celebrated 
McLeod  Case,  in  which  McLeod,  charged  with 
murder,  in  a  state  court  of  New  York,  had 
pleaded  that  he  was  a  British  subject,  and 
that  what  he  had  done  was  under  and  by  the 
authority  of  his  government,  and  should  be 
a  matter  of  international  adjustment,  and 
tliat  he  was  not  subject  to  be  tried  by  a  court 
of  New  York  under  the  laws  of  that  State. 
The  federal  government  acknowledged  t^e 
force  of  this  reasoning,  and  undertook  to  ob- 
tain from  the  government  of  the  State  of  New 
York  the  release  of  the  prisoner,  but  failed. 
He  was,  however,  tried  and  acquitted;  and 
afterwards  released  hj  the  State  of  New  York. 
This  led  to  an  extension  of  the  powers  of  the 
federal  judges  under  the  writ  of  habeas  cor- 
pus, by  the  Act  of  August  29,  1842  (5  Stat. 
689),  entitled  **  An  Act  to  Provide  Further 
Remedial  Justice  in  the  Courts  of  the  United 
States. "  It  conferred  upon  them  the  power  to 
issue  a  writ  of  habeas  corpus  in  all  cases 
where  the  prisoner  claimed  that  the  act  for 
which  he  was  held  in  custody  was  done 
under  the  sanction  of  any  foreign  power,  and 
where  the  validity  and  effect  of  this  plea  de- 
pended upon  the  Law  of  Nations,  m  advo- 
cating the  bill,  which  afterwards  became  a 
law,  on  this  subject,  Senator  Berrien,  who 
introduced  it  into  the  Senate,  observed :  **  The 
object  was  to  allow  a  foreigner,  prosecuted  in 
one  of  the  States  of  the  Union  for  an  offense 
committed  in  that  State,  but  which  he  pleads 
has  been  committed  under  authority  of  his 
own  sovereignty  or  the  authority  of  the  Law 
of  Nations,  to  be  brought  up  on  that  issue 
before  the  only  competent  judicial  power 
to  decide  upon  matters  involved  in  foreign 
relations  or  the  Law  of  Nations.  The  plea 
must  show  that  it  has  reference  to  the  laws 
or  treaties  of  the  United  States  or  the  Law 
of  Nations,  and  showing  this,  Uie  writ  of 
habeas  corpus  is  awarded  to  try  that  issue. 
If  it  shall  appear  that  the  accused  has  a  bar 
on  the  plea  alleged,  it  is  right  and  proper 
that  he  should  not  be  delayed  in  prison 
awaiting  the  proceedings  of  the  state  juris-  r 
diction  on  the  preliminary  issue  of  his  plea  I 


at  bar.  If  satisfied  of  the  existence  in  fact 
and  validity  in  law  of  the  bar,  the  federal 
Jurisdiction  will  have  the  power  of  adminis- 
tering prompt  relief."  No  more  forcible 
statement  of  the  principle  on  which  the  law 
of  the  case  now  before  us  stands  can  be  made. 

The  next  extension  of  the  powers  of  the 
court  undet  the  writ  of  habeas  corpus  was 
the  Act  of  February  6,  1867  (14  Stat.  385) , 
and  this  contains  the  broad  ground  of  the 
present  Revised  Statutes,  under  which  the 
relief  is  sought  in  the  case  before  us,  and  in- 
cludes all  cases  of  restraint  of  liberty  in 
violation  of  the  Constitution  or  a  law  or 
treaty  of  the  United  States,  and  declares  that 
**the  said  court  or  judge  shall  proceed  in  a 
summary  wa^  to  determine  the  facts  of  the 
case,  by  hearing  testimony  and  the  arguments 
of  the  parties  interested,  and  if  it  shall  ap- 
pear that  the  petitioner  is  deprived  of  his  or 
her  liberty  in  contravention  of  the  Constitu- 
tion or  laws  of  the  United  States,  he  or  she 
shall  forthwith  be  discharged  and  set  at  lib- 
erty." 

It  would  seem  as  if  the  argument  might 
close  here.  If  the  duty  of  the  United  States 
to  protect  its  officers  from  violence,  even  to 
death,  in  discharge  of  the  duties  which  its 
laws  impose  upon  them,  be  established,  and 
Congress  has  made  the  writ  of  habeas  corpus 
one  of  the  means  by  which  this  protection  is 
made  efficient,  and  if  the  facts  of  this  case 
show  that  the  prisoner  was  acting  both  under 
the  authority  of  law,  and  the  directions  of 
his  superior  officers  of  the  Department  of 
Justice,  we  can  see  no  reason  why  this  writ 
should  not  be  made  to  serve  its  purpose  in 
the  present  case.  We  have  already  cited  such 
decisions  of  this  court  as  are  most  important 
and  directly  in  point,  and  there  is  a  series  of 
cases  decided  by  the  circuit  and  district  courts 
to  the  same  purport.  Several  of  these  arose 
out  of  proceedings  under  the  Fugitive  Slave 
Law,  in  which  the  marshal  of  the  United 
States,  while  enj^aged  in  apprehending  the 
fugitive  slave  with  a  view  to  returning  him 
tonis  master  in  another  State,  was  arrested 
by  the  authorities  of  the  State.  In  many  of 
these  cases  they  made  application  to  the 
Judges  of  the  United  States  for  relief  by  the 
writ  of  habeas  corpus,  which  gave  rise  to 
several  very  interesting  decisions  on  this  sub- 
ject. 

In  Ex  parte  Jenkins,  2  Wall.  Jr.  521,  529, 
the  marshal,  who  had  been  engaged,  while 
executing  a  warrant,  in  arresting  a  fugitive, 
in  a  blo<xly  encounter,  was  himself  arrested 
under  a  warrant  of  a  Justice  of  the  peace  for 
assault  with  intent  to  kill,  which  makes  the 
case  very  analogous  to  the  one  now  under 
consideration.  He  presented  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  a  petition  for  a  writ 
of  habeas  corpus,  which  was  heard  before 
Mr.  Jtietiee  Orier,  who  held  that  under  the 
Act  of  1833,  already  referred  to,  the  marshal 
was  entitled  to  his  discharge,  because  what 
he  had  done  was  in  pursuance  of  and  by  the 
authority  conferred  upon  him  by  the  Act  of 
Congress  concerning  the  rendition  of  fugitive 
slaves.  He  said :  "The  authority  conferred 
on  the  judges  of  the  United  States  by  this 
Act  of  Congress  gives  them  all  the   power 
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that  any  other  court  could  exercise  under  the 
writ  of  habeas  corpus,  or  gives  them  none  at 
all.  If  under  such  a  writ  the^  may  not  dis- 
charge their  officer  when  imprisoned  by  any 
authority  for  an  act  done  in  pursuance  of  a 
law  of  the  United  States,  it  won  be  im- 
possible to  discover  for  what  useful  purpose 
the  Act  was  passed.  It  was  passed  when  a 
certain  State  of  this  Union  had  threatened  to 
nullify  Acts  of  Congress,  and  to  treat  those 
as  criminals  who  should  attempt  to  execute 
them ;  and  it  was  intended  as  a  remedy  against 
auch  state  legislation." 

This  same  matter  was  up  again  when  the 
fugitive  slave,  Thomas,  had  the  marshal  ar- 
rested in  a  civil  suit  for  an  alleged  assault 
and  battery.  He  was  carried  before  Judgt 
Kane  on  another  writ  of  habeas  corpus  and 
again  released.  2  Wall.  Jr.  581.  A  third 
time  the  marshal,  being  indicted,  was  ar- 
rested on  a  bench  warrant  issued  by  the  state 
court,  and  a^in  brought  before  the  circuit 
court  of  the  United  States  by  a  writ  of  habeas 
corpus  and  discharged.  Some  remarks  of 
Judge  Kane  on  this  occasion  are  very  perti- 
nent to  the  objections  raised  in  the  present 
case.  He  said  (2  Wall.  Jr.  648)  :  ''It  has 
been  urged  that  my  order,  if  it  shall  with- 
draw the  relators  from  the  prosecution  pend- 
T4]  ing  against  them  fin  the  state  court],  will 
in  effect  prevent  tneir  trial  by  Jury  at  all, 
since  there  is  no  Act  of  Congress  under  which 
they  can  be  indicted  for  an  abuse  of  process. 
It  will  not  be  an  anomaly,  however,  if  the 
action  of  this  court  shall  interfere  with  the 
trial  of  these  prisoners  by  a  jury.  Our  Con- 
stitutions secure  that  mode  of  trial  as  a  ri^ht 
to  the  accused ;  but  they  nowhere  recognize 
it  as  a  right  of  the  government,  either  state 
or  federal,  still  less  of  an  individual  prose- 
cutor. The  action  of  a  jury  is  overruled  con- 
stantly by  the  granting  oi  new  trials  after 
conviction.  It  is  arrested  by  the  entering  of 
nolU  pro9equ%9,  while  the  case  is  at  bar.  It 
is  made  ineffectual  at  any  time  by  the  dis- 
charge on  habeas  corpus.  .  .  .  And  there 
is  no  harm  in  this.  No  one  imagines  that 
because  a  man  is  accused  he  must  therefore 
of  course  be  tried.  Public  prosecutions  are 
not  devised  for  the  purpose  of  indemnifying 
the  wrongs  of  individuals,  still  less  of  re- 
taliating upon  them." 

3Iany  other  decisions  by  the  circuit  and 
district  courts,  to  the  same  purport,  are  to 
be  found,  amon^  them  the  following:  Ex 
parU  Robinson,  6  McLean,  855,  4  Am.  L.  Reg. 
617 ;  UniUd  States  v.  Jailer  of  Fayette  County, 
2  Abb.  U.  S.  2e5;  lie  Ramsey,  2  Flipp.  451 ; 
Re  Neill,  8  Blatchf .  156 ;  Ex  parU  Bridges,  2 
Woods,  428 ;  Ei  parte  RoyaU,  117  U.  S.  241. 

Similar  language  was  used  by  Mr.  Choate 
in  the  Senate  of  the  United  States  upon  the 
passage  of  the  Act  of  1842.  He  said :  **  If 
you  have  the  power  to  interpose  after  judg- 
ment, you  have  the  power  to  do  so  before. 
If  jovk  can  reverse  a  judgment,  you  can  an- 
ticipate its  rendition.  If,  within  the  Consti- 
tution, your  judicial  power  extends  to  these 
cases  or  these  controversies,  whether  you  take 
hold  of  the  case  or  controversy  at  one  staiye 
or  another  is  totally  immaterial.  The  single 
ouestion  submitted  to  the  national  tribunal, 
toe    question    whether,    under    the    Statute 
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adopting  the  Laws  of  Nations,  the  prisoner  is 
entitled  to  the  exemption  or  immunity  he 
claims,  may  as  well  be  extracted  from  the 
entire  case,  and  presented  and  decided  in  those 
tribunals  before  any  judgment  in  the  state 
court,  as  for  it  to  be  revised  afterwards  on  a 
writ  of  error.  Either  way,  they  pass  on  no 
other  question.  Either  way,  they  do  not  ad-  [7i 
minister  the  criminal  law  of  a  State.  In  the 
one  case  as  much  as  in  the  other,  and  no  more, 
do  they  interfere  with  state  judicial  power." 

The  same  answer  is  given  in  the  present 
case.  To  the  objection  made  in  argument, 
that  the  prisoner  is  discharged  by  this  writ 
from  the  power  of  the  state  court  to  try  him 
for  the  whole  offense,  the  reply  is,  that  if 
the  prisoner  is  held  in  the  state  court  to  an- 
swer for  an  act  which  he  was  authorized  to 
do  by  the  law  of  the  United  States,  which  it 
was  his  duty  to  do  as  marshal  of  the  United 
States,  and  if  in  doing  that  act  he  did  no 
more  than  what  was  necessary  and  proper  for 
him  to  do,  he  cannot  be  guilty  of  a  crime 
under  the  law  of  the  State  of  California. 
When  these  things  are  shown,  it  Is  established 
that  he  is  innocent  of  any  crime  against  the 
laws  of  the  State,  or  of  any  other  authority 
whatever.  There  is  no  occasion  for  any  further 
trial  in  the  state  court,  or  in  any  court.  The 
circuit  court  of  the  United  States  was  as 
competent  to  ascertain  these  facts  as  any  other 
tribunal,  and  it  was  not  at  all  necessary  that 
a  jury  should  be  impaneled  to  render  a  ver- 
dict on  them.  It  is  the  exercise  of  a  power 
common  under  all  systems  of  criminal  juris- 
prudence. There  must  always  be  a  prelim- 
inary examination  by  a  committing  magis- 
trate, or  some  similar  authority,  as  to  whether 
there  is  an  offense  to  be  submitted  to  a  jury, 
and  if  this  is  submitted  in  the  first  instance 
to  a  grand  jury,  that  is  still  not  the  right  of 
trial  by  jury  which  is  insisted  on  in  the 
present  argument. 

We  have  thus  given,  in  this  case,  a  most 
attentive  consideration  to  all  the  questions  of 
law  and  fact  which  we  have  thought  to  be 
properly  involved  in  it.  We  have  felt  it  to 
be  our  duty  to  examine  into  the  facts  with  a 
completeness  justified  by  the  importance  of 
the  case,  as  well  as  from  the  duty  imposed 
upon  us  by  the  Statute,  which  we  think  re- 
quires of  us  to  place  ourselves,  as  far  as  pos- 
sible, in  the  place  of  the  circuit  court,  and  to 
examine  the  testimony  and  the  arguments  in 
it,  and  to  dispose  of  the  party  as  law  and 
justice  require. 

The  result  at  which  we  have  arrived  upon 
this  examination  is  that,  in  the  protection  of 
the  person  and  the  life  of  Mr.  Justice  Field 
while  in  the  discharge  of  his  official  duties, 
Neagle  was  authorized  to  resist  the  attack  of  [7< 
Terry  upon  him  ;  that  Neagle  was  correct  in 
the  belief  that  without  prompt  action  on  his 
part  the  assault  of  Terry  upon  the  judge 
would  have  ended  in  the  death  of  the  latter ; 
that  such  being  his  well-founded  belief,  he 
was  justified  in  taking  the  life  of  Terry,  as 
the  only  means  of  preventing  the  death  of  the 
man  who  was  intended  to  be  his  victim  ;  that 
in  taking  the  life  of  Terry,  under  the  cir- 
cumstances, he  was  acting  under  the  authority 
of  the  law  of  the  United  States,  and  was 
justified  in  so  doing ;  and  that  he  is  not  liable 
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to  acawer  In  the  courti  of  Calffornfa  on  sc-  for  which  it  hac  been  used,  In  any  caae  wbers 

count  of  hla  part  in  that  transaction.  the  prieoner  is  under  arrest  b;  k  Stale  (or  aa 

We  Oierefore  affirm  Uutptdgment  ef  l&e  Cir-  act  done  "  in  pursuauce  of  a  law  of  tlie  UnileO 

MM't  Gmrt  autlwiting   hu  ditehargt  from   tlu  States."     Nor  do  we  contend  that  any  objec- 

etutodg  <^  (Ae  iheriff  of  San  Joaquin  County,  tlon  arises  to  such  use  of  the  writ,  and  based 

»,  *«„  iH.ia  d.d  .ot  .1. « .b.  h„,i.,  »-;f  »^'.  '«,■;  -^j;;-,  f;,-;;; 

ot  Ui,.  cue,  B,d  took  no  prrtm  in  daemon.  „,,,  „j  ^^intol,  „,  „„  „e».ed.  Nor  do 
Jlr.  Juttia  IiKtukr.  with  whom  concurred  we  question  the  general  propositions,  that 
16:  C?it«^  i^Mltee  Fuller,  dissenting  :  the  federal  government  established  by  the 
The  chief  Justice  and  myself  are  unable  to  Constitution  is  absolutely  sovereign  over 
•nent  to  the  conclusion  reached  by  the  ma-  everj;  foot  of  soil,  and  over  every  person, 
Jorftf  of  the  court.  within  the  national  territory,  within  the 
Our  dissent  is  not  based  on  any  (»nviction  sphere  of  action  assigned  to  it;  and  that 
H  to  the  guilt  or  Innocence  of  the  appellee,  within  that  sphere  its  Constitution  and  lawa 
file  view  which  we  take  renders  that  (jicstion  are  the  supreme  law  of  the  land,  and  its 
lmmat«rlal  to  the  inquiry  presented  by  this  proper  instrumentalities  of  government  can 
appeal.  That  Inquiry  is,  whether  the  appel-  be  subjected  to  no  restraint,  and  can  be  held 
lee.  Neagle,  shall  in  this  ex  parte  proceeding  to  no  accountability  whatever.  Nor,  again. 
be  discharged  and  deliTerea  from  any  trial  do  we  dispute  the  proposition  that  whatever 
or  further  inquiry  in  any  court,  state  or  fed-  Is  necessarily  Imnlica  in  the  ConsIituLion 
eral,  for  what  he  has  been  accused  of  in  the  and  laws  of  the  United  States  Is  as  much  a 
forms  prescribed  by  the  Constitution  and  part  of  them  as  if  It  were  actually  expressed, 
laws  of  the  State  In  which  the  act  in  question  All  these  questions  we  pretermit, 
waa  committed.  Upon  that  issue  we  hold  to  The  recognition  by  this  court,  including 
the  principle  announced  by  this  court  in  the  ourselves,  of  their  aoundness  does  not  in  tha 
case  of  Ex  parte  OroiuA,  113  U.  S.  178,  180  least  elucidate  the  case  :  for  they  lie  outside 
[28:  890.  691],  in  which  Mr.  CMif  Jualiee  of  the  true  controversy.  The  ground  on 
Waite,  delivering  the  opinion  of  the  court,  which  we  dissent,  and  which  in  and  by  it- 
said  :  "It  is  elementary  learning  that,  if  a  self  seems  to  be  fatal  to  the  cose  of  the  ap- 
prisoner  la  In  custody  of  a  state  court  of  pellee.  is  this:  That  in  treating  section  76S 
competent  jurisdiction,  not  Illegally  asserted,  of  the  Revised  Slntules  as  an  Act  of  authority 
he  cannot  be  taken  from  that  jurisdiction  and  for  this  particular  use  of  the  writ  a  wholly 
discharged  on  habeas  corpus  issued  by  a  court  inadmissible  construction  is  placed  on  the 
of  the  United  Slates,  simply  because  he  is  word  "law,"  as  used  in  that  Statute,  and  a 
not  guilty  of  the  oBense  for  which  he  isheld.  wholly  inadmissible  application  Is  made  of 
All  questions  which  may  arise  In  the  orderly  the  clause  "In  custody  in  violation  of  the 
uouise  of  the  proraeding  against  him  are  to  Constitution  .  .  .  of  the  United  Slates." 
be  determined  by  the  court  to  whose  juris-  It  will  not  be  necessary  to  consider  these 
diction  he  has  t>een  subjected,  and  no  other  two    propositions    separately,    for   llicy   r~~ 

court  is  authoriied  to  interfere  to  prevent  It.  i .^--..- 

Here  the  right  of  the  prisoner  to  a  discharge        ... 

W«r  f^f™    )fh^J^i^/thlt?i^.'SI  if  ^  Constitution  or  of  a  lai  or  treaty  of 

trial,   for  fear,  if  he  remains,  they  may  be  .     iinitofi  Sij.im  "  Me 

committed.     Authorities  to  this  effect  In  our  """  '^'"'*^  ^"'**-    *'*" 

reports  are  numerous.     BtparU  Walkins,  28  It  Is  not  contended  In  behalf  of  tbeappelleft 

U.   B.  8  Pet.  303  [7 :  6531  ;  £c  parte  Lange,  that  the  writ  of  habeas  corpus  could  be  used, 

85  U.   8.   18  Wall.   168,   168  [21 :  872,   875]  ;  aa  here  it  Is,  In  any  case,  without  authority 

Et  parU  Parki,  S3  D-  S.  18.  28  [2S :  787,  788]  ;  of  a  statuU.     In  £c  parte  BoUman,  6  U.    S. 

Bt^rUSiAold,  lOOU.  8.  871,  374  [25:  717,  4  Cranch,  75,   M  [3:  554,   B61],  Chief  Juitiea 

718];   BxparU   ViTginia,   Id.    83B.  843  [676,  Marshall  said :     "The    power   lo   award   the 

•78]  ;    Ek  parte   Jhicland,    104    U.    8.    604,  writ  {of  habeas  corpus]  by  any  of  the  court* 

•12  [26 :  86',  884]  ;  fie  parU  Ourtit,  108  U.  ot  the  United  States  must  be  given  by  writ- 

B.    871,    37B    [27:   232,  285]  ;  Sk  parlt  Tar-  ten  law." 

brough.  110  v.  S.  651,  653  [28:  274].'  It  is  not  contended  that  there  is  any  statute 

Manv  of  Uie  propositions  advanced  in  be-  other  than  those  now  found    in   the  Revised 

half  01  the  appellee  and  urged  with  impres-  Statutes  of  the  United  States.     Nor  is  it  con- 

slve  force  we  do  not  challenge.     We  do  not  tended  that    in  those   Statutes  there  is  any 

question,   for  instance,   the  soundness  of  the  authority  (or  the   use  here  made  of  the  writ 

elaborate  discussion  of  ttie  history  of  the  oftice  other  ttian  what  is  embraced  in  the   clauses 

and  function  of  the  writ  of  habeas  corpus,  above  quoted.    The  issue,  aa  stated  above,  is 

its  operation  under  and  by  Tirtue  of  section  thus  narrowed  to  the  proper  force   to  be  at- 

7S8  of  the  Revised  Statutes,  or  the  propriety  tributed  to  those  clauses. 

of  Its  use  In  the  manner  and  for  the  purposes  It  is  stated  aa  the  vital  position  in  appel- 

ra  IDS  t.s. 
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79]  lee's  case,  that  It  Is  not  supposed  that  any 
special  Act  of  Congress  exists  which  au- 
thorizes the  marshals  or  deputy  marshals  of 
the  United  States  in  express  terms  to  accom- 
pany the  judges  of  the  supreme  court 
through  their  circuits  and  act  as  a  hody 
guard  to  them  to  defend  them  against  mali- 
cious assaults  against  their  persons ;  that  in 
the  view  taken  of  the  Constitution  of  the 
United  States,  any  obligation  fairly  and 
properly  inferable  from  that  instrument,  or 
any  duty  of  the  marshal  to  be  derived  from 
the  general  scope  of  his  duties  under  the  laws 
of  the  United  States,  is  *'a  law"*  within  the 
meaning  of  this  phrase ;  and  that  it  would 
be  a  great  reproach  to  the  system  of  govern- 
ment of  the  United  States,  declared  to  be 
within  its  sphere  sovereign  and  supreme,  if 
there  was  to  be  found  within  the  domain  of 
its  powers  no  means  of  protecting  the  judges, 
in  the  conscientious  and  faithful  discharge 
of  their  duties,  from  the  malice  and  hatred 
of  those  upon  whom  their  judgments  miirht 
operate  unfavorably.  In  considering  this 
position,  it  is  indispensable  to  observe  care- 
fully the  distinction  between  the  individual 
man  Neagle,  and  the  same  person  in  his  offi- 
cial capacity  as  a  deputy  marshal  of  the 
United  States ;  and  also  the  individual  man 
whose  life  he  defended,  and  the  same  person 
in  his  official  capacity  of  a  circuit  justice  of 
the  United  States. 

The  practical  importance  of  the  distinction 
between  the  rights  and  liabilities  of  a  person 
in  his  private  character,  and  the  authority 
and  inununity  of  the  same  person  in  his  ofii- 
eial  capacity,  is  clearly  points  out  and 
illustrated  in  United  States  v.  Kirby,  74  U. 
8.  7  Wall.  482,  486  [19:  278,  280],  in  which 
the  court  says :  **  No  officer  or  employ d  of  the 
United  States  Is  placed  by  his  position,  or 
the  services  he  is  called  to  perform,  above 
responsibility  to  the  legal  tribunals  of  the 
country,  and  to  the  ordinary  processes  for  his 
arrest  and  detention,  when  accused  of  felony, 
in  the  forms  prescribed  by  the  Constitution 
and  laws. "  And  the  court  adds :  ^  Indeed, 
it  may  be  doubted  whether  it  is  competent 
for  Congress  to  exempt  the  employ^  of  the 
United  States  from  arrest  on  criminal  process 
from  the  state  courts,  when  the  crimes 
charf;ed  against  them  are  not  merely  mcUa 
prohtbita,  out  are  mala  in  $e.  But  whether 
legislation  of  that  character  be  constitutional 

[80]  or  not,  no  intention  to  extend  sudi  exemption 
thou  Id  be  attributed  to  Congress  unless 
clearly  manifested  by  its  language." 

Now,  we  agree,  taking  uie  facts  of  the 
case  as  they  are  shown  by  the  record,  that  the 
personal  protection  of  Mr.  Justice  Field,  as 
a  private  citizen,  even  to  the  death  of  Terry, 
was  not  only  the  right,  but  was  also  the 
duty  of  Neagle  and  of  any  other  bystander. 
And  we  maintain  that  for  the  exercise  of 
that  right  or  duty  he  is  answerable  to  the 
courts  of  the  State  of  California,  and  to  them 
alone.  But  we  deny  that  upon  the  facts  of 
this  record,  he,  as  Deputy  Marshal  Neagle, 
or  as  private  citizen  Neagle,  had  any  outy 
imposed  on  him  by  the  laws  of  the  United 
States  growine  out  of  the  official  character 
of  Judge  Field  as  a  circuit  justice.  We 
deny  that  anywhere  in  this  transaction,  ac- 
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cepting  throughout  the  appellee's  version  oi 
the  facts,  he  occupied  in  law  any  position 
other  than  what  would  have  been  occupied 
by  any  other  person  who  should  have  inter- 
fered in  the  same  manner,  in  any  other  as- 
sault of  the  same  character,  between  any  two 
other  persons  in  that  room.  In  short,  we 
think  that  there  was  nothing  whatever  in 
fact  of  an  official  character  in  the  transaction, 
whatever  may  have  been  the  appellee's  view 
of  his  alleged  official  duties  and  powers ;  and 
therefore  we  think  that  the  courts  of  the 
United  States  have  in  the  present  state  of  our 
legislation  no  jurisdiction  whatever  in  the 
premises,  and  that  the  appellee  should  have 
been  remanded  to  the  custody  of  the  sheriff. 

The  contention  of  the  appellee,  however, 
is  that  it  was  his  official  duty  as  United 
States  marshal  to  protect  the  justice ;  and 
tiiat  for  so  doing  In  discharge  of  this  duty, 
**  which  could  only  arise  under  the  laws  of 
the  United  States,  **  his  detention  by  the  stato 
courts  brin^  the  case  within  section  753  of 
the  Revised  Statutes,  as  aforesaid. 

We  shall  therefore  address  ourselves  as 
briefly  as  is  consistent  with  the  gravity  of 
the  question  involved,  to  a  consideration  of 
the  justice  of  that  claim.  We  must,  how- 
ever,  call  attention  again  to  the  formal  and 
deliberate  admission  that  it  is  not  pretended 
that  there  is  any  ringle  specific  statute  mak- 
ing it,  in  so  many  words,  Neagle's  duty  to 
protect  the  justice.  The  position  assumed 
18,  and  is  wholly,  that  the  authority  and  duty 
to  protect  the  justice  did  arise  directly  and 
necessarily  out  of  the  Constitution  and  posi- 
tive congressional  enactments. 

The  Attorney-General  of  the  United  States 
has  appeal^  in  this  case  for  the  appellee,  in 
behalf  of  the  government ;  and  in  order  that 
the  grounds  upon  which  the  government  re- 
lies in  support  of  its  claim  against  the  State 
of  California  that  Neagle  uiould  be  dis- 
charged on  this  writ  may  fully  appear,  it  is 
proper  to  give  some  of  his  most  important 
propositions  in  his  own  language.  He  main- 
tains that  **  it  was  the  duty  of  the  judiciary, 
having  been  thus  protected  by  the  Executive 
Department,  to  sit  in  judgment  upon  and  to 
vindicate  the  officer  of  the  Executive  Depart- 
ment, if  innocent,  in  the  discharge  of  his 
duty,  because  such  authority  in  the  federal 
judiciary  is  essential  in  principle  to  the  ex- 
istence  of  the  nation."  *'We  insist  that,  by 
the  Constitution  of  the  United  States,  a  gov- 
ernment was  created  possessed  of  all  the 
powers  necessary  to  existence  as  an  independ- 
ent nation ;  that  these  powers  were  distrib- 
uted in  three  great  constitutional  depart- 
ments, and  that  each  of  these  departments  is, 
by  that  Constitution,  invested  with  all  of 
those  govermental  powers  naturally  belong- 
ing to  such  department  which  have  not  been 
expressly  withheld  by  the  terms  of  the  Consti- 
tution. In  other  words,  that  Congress  is  in> 
vested  not  only  with  expressed  but  with  im- 
plied  legislative  powers;  that  the  judiciary 
18  invested  not  only  with  expressed  powcn 
granted  in  the  Constitution  as  its  share  of  the 
government,  but  with  all  the  judicial  powera 
which  have  not  been  expressly  withheld  from 
it;  and  that  the  Presiaent,  m  like  manner, 
by  the  very  fact  that  he  is  made  the  Chief 
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Dxecutive  of  the  nation,  and  is  charged  to 
protect,  preserve  and  defend  the  Constitution 
«nd  to  take  care  that  the  laws  are  faithfully 
executed,  is  invested  with  necessary  and  im- 
plied executive  powers  which  neither  of  the 
other  branches  oi  the  govemmr*^*^  can  either 
take  away  or  abridge;  that  ih.^y  of  these 
powers  pertaining  to  each  branch  of  the  gov- 
ernment are  self-executing,  and  in  no  way 
dependent,  except  as  to  the  ways  and  means, 
upon  legislation." 

**  The  Constitution  provides  that  before  the 
32]  President  enters  upon  the  execution  of  his 
office  he  shall  take  an  oath — 'I  do  solemnly 
swear  that  I  will  faithfully  execute  the  office 
of  President  of  the  Unitea  States,  and  will 
to  the  best  of  my  ability  preserve^  protect  and 
4tfend  the  Constitution  of  the  United  States. '" 
Ajid  he  asks:  **Has  this  clause  no  signifi- 
cance ?  Does  it  not,  by  necessary  impl  ication, 
invest  the  President  with  self -executing 
powers ;  that  is,  powers  independent  of  stat- 
ute?" 

In  reply  to  these  propositions,  we  have  this 
to  say :  We  recognize  that  the  powers  of  the 

fovemment  *'wiQiin  its  sphere,**  as  defined 
y  the  Constitution,  and  interpreted  by  the 
well-settled  principles  which  have  resulted 
from  a  centuiy  of  wise  and  patriotic  analysis, 
are  supreme ;  that  these  supreme  powers  ex- 
tend to  the  protection  of  itself  ana  all  of  its 
agencies,  as  well  as  to  the  preservation  and 
the  perpetuation  of  its  usefulness ;  and  that 
these  powers  maj  be  found  not  only  in  the 
express  authorities  conferred  by  the  Consti- 
tution, but  also  in  necessary  and  proper  im- 
plications. But  while  that  is  all  true,  it  is 
also  true  that  the  powers  must  be  exercised, 
not  only  by  the  organs,  but  also  in  conformity 
I  with  the  modes,  prescribed  by  the  Constitu- 
tion itself.  These  great  federal  powers,  wliose 
existence  in  all  their  plenitude  and  energy 
is  incontestable,  are  not  autocratic  and  law- 
less ;  they  are  organized  powers,  committed 
hy  the  people  to  the  hands  of  their  servants 
for  their  ovm  f^ovprnment,  and  distribute 
Among  the  Legislative,  Executive  and  Judi- 
cial Departments ;  they  are  not  extra  the  Con- 
stitution, for,  in  and  by  that  Constitution, 
and  in  and  by  it  alone,  the  United  States,  as 
«  neat  democratic  federal  republic,  was 
called  into  existence,  and  finds  its  continued 
existence  possible.  In  that  instrument  is 
found  not  only  the  answer  to  the  general  line 
of  argument  pursued  in  this  case,  but  also 
to  the  specific  question  propounded  by  the 
Attorney-General  in  respect  to  the  F^:esiaent's 
oath,  and  its  implications. 

The  President  is  sworn  to  "preserve,  pro- 
tect and  defend  the  Constitution. "  That  oath 
■hoe  great  significance.  The  sections  which 
follow  that  prescribing  the  oath  (sees.  2  and 
8  of  art.  2)  prescribe  the  duties  and  fix  the 
powers  of  the  President.  But  one  very 
Ao-i  prominent  feature  of  the  Constitution  which 
•*  he  is  sworn  to  preserve,  and  which  Uie  whole 
body  of  the  judiciary  are  bound  to  enforce, 
is  the  closing  paragraph  of  sec.  8,  art.  1,  in 
which  it  is  declared  that  ^  the  Congress  shall 
have  power  ...  to  make  all  laws  which 
ahall  be  necessary  and  proper  for  carry  inj? 
into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in 
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the  government  of  the  United  8tatei»  or  in 
any  department  or  officer  thereof." 

This  clause  is  that  which  contains  the  germ 
of  all  the  implication  of  powers  under  the 
Constitution.  It  is  that  which  has  built  up 
the  Congress  of  the  United  States  into  the 
most  august  and  imposing  legislative  as- 
sembly in  the  world  ;  and  which  has  secured 
vigor  to  the  practical  operations  of  the  gov- 
ernment, and  at  the  same  time  tended  lar^ly 
to  preserve  the  equilibrium  of  its  various 
powers  among  its  co-ordinate  departments, 
as  partitioned  by  that  iDStrument.  And  that 
clause  alone  conclusively  refutes  the  asser- 
tion of  the  Attorney-General,  that  it  was 
*'the  duty  of  the  Executive  Department  of  the 
United  States  to  ^ard  and  protect,  at  any  haz- 
urd,  the  life  of  Mr.  Justice  Field  in  the  dis- 
charge of  his  duty,  because  such  protection  is 
essential  to  the  existence  of  the  government." 
Waiving  the  question  of  the  essentiality  of 
any  su(£  protection  to  the  existence  of  the 
government,  the  manifest  answer  is,  that  the 
protection  needed  and  to  be  given  must  pro- 
ceed, not  from  Uie  President,  but  primarily 
from  Congress.  Again,  while  it  is  the  Presi- 
dent's duty  to  take  care  that  the  laws  be 
faithfully  executed,  it  is  not  his  duty  to  make 
laws  or  a  law  of  the  United  States.  The 
laws  he  is  to  see  executed  are  manifestly 
those  contained  in  the  Constitution,  and  those 
enacted  by  Congress,  whose  duty  it  is  to  make 
all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  of  those  tribunals. 
In  fact,  for  the  President  to  have  undertaken 
to  make  any  law  of  the  United  States  per- 
tinent to  this  matter  would  have  been  to  in- 
vade the  domain  of  power  expressly  com- 
mitted by  the  Constitution  exclusively  to 
Congress.  That  body  was  perfectly  able  to 
pass  such  laws  as  it  should  deem  expedient 
in  reference  to  such  matter;  indeed,  it  hat 
passed  such  laws  in  reference  to  elections, 
expressly  directing  the  United  States  marshals 
to  attend  places  of  election  to  act  as  peace 
officers,  to  arrest  with  and  without  process, 
and  to  protect  the  supervisors  of  election  in 
the  discharge  of  their  duties ;  and  there  was 
not  the  sligntest  legal  necessity  out  of  which 
to  imply  any  such  power  in  the  President. 

For  these  reasons  the  letters  of  the  At- 
torney-General to  Marshal  Franks,  granting 
that  they  did  import  what  is  claimed,  and 
granting  that  the  Attomey-Gteneral  was  to 
all  intents  and  purposes,  pro  hoc  viee^  the 
riresident,  invested  Neagle  with  no  special 
powers  whatever.  They  were,  if  so  construed, 
without  authority  of  law,  and  Neagle  was 
then  and  there  a  simple  deputy  man^l — no 
more  and  no  less. 

To  illustrate  the  large  sphere  of  powers 
self -executing  and  independent  of  statutes 
claimed  to  be  vested  in  the  Executive  reference 
is  made  to  the  continually  recurring  cases  of 
the  President's  interference  for  the  protection 
of  our  foreign-bom  and  naturalized  citizens 
on  a  visit  to  their  native  country ;  and  we 
are  cited,  as  a  striking  instance  of  the  exer- 
cise of  such  power,  to  the  case  of  Martin 
Eoszta,  who,  though  not  fully  a  naturalized 
citizen  of  the  United  States,  had  in  due  form 
of  law  made  his  declaration  of  intention  to 
become  a  citizen,  and  who,  whilst  at  Smyrna, 
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was  seized  by  order  of  an  Austrian  official 
and  confined  on  bourd  an  Austrian  vessel,  and 
who,  being  afterwards  delivered  up  to  Cap- 
tain Ingrahion,  commanding  an  American 
war  vessel,  in  compliance  with  a  demand, 
backed  by  a  demonstration  of  force,  on  the 
part  of  that  officer,  was  placed  in  the  hands 
of  a  French  consul  subject  to  negotiations 
between  the  American  and  Austrian  govern- 
ments, resulting  in  the  famous  correspondence 
between  the  American  Secretary  of  State,  Mr. 
Harcy,  and  the  Chevalier  Hulsemann,  repre- 
senting the  Austrian  government,  and  the 
restoration  of  Eoszta  to  freedom.  We  are 
asked.  Upon  what  express  statute  of  Congress 
then  existing  can  this  act  of  the  government 
be  justified? 

We  answer,  that  such  action  of  the  govern- 
ment was  justified  because  it  pertained  to  the 
foreign  relations  of  the  United  States  in  re- 
spect to  which  the  federal  government  is  the 
exclusive  representative  and  embodiment  of 
the  entire  sovereignty  of  the  nation,  in  its 
united  character ;  for  to  foreign  nations,  and 
in  our  intercourse  with  them,  States  and  state 
governments,  and  even  the  internal  adjust- 
ment of  federal  power,  with  its  complex  sys- 
tem of  checks  and  balances,  are  unknown, 
and  the  onlv  authoritv  those  nations  are  per- 
mitted to  deal  with  is  the  authority  of  Uie 
nation  as  a  unit. 

That  authority  the  Constitution  vests  ex- 
pressly and  conclusively  in  the  treaty-mak- 
ing power— the  President  and  Senate— by 
one  simple  and  comprehensive  grant:  *^lCe 
[the  President]  shall  have  power,  by  and 
with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  two  thirds  of  the 
Senators  present  concur.''  This  broad  grant 
makes  enumeration  of  particular  powers 
unnecessary.  All  other  delegations  of  powers 
in  reference  to  the  international  relations  of 
this  country  are  careful Iv  and  specifically 
enumerated  and  assigned,  one  by  one,  to 
their  designated  departments.  In  replv, 
therefore,  to  the  question.  What  law  expressly 
justifies  such  action?  we  answer.  The  Organic 
Law,  the  Constitution,  which  expressly  com- 
mits all  matters  pertaining  to  our  diplomatic 
negotiations  to  the  treaty-making  power. 

Other  cases  are  referred  to  in  illustration 
of  the  same  point ;  but  the  one  which  it  is 
alleged  presents  that  principle  in  the  most 
imposing  form  is  that  of  United  8taU$  v. 
San  Jactnto  Tin  Co. ,  125  U.  8.  278  [31 :  747]. 
In  that  case  a  suit  was  brought  in  the  name 
of  the  United  States,  by  onier  of  the  At- 
tomey-Gteneral,  to  set  aside  a  patent  whidi 
had  been  issued  for  a  lar^e  bodv  of  land,  on 
the  ground  that  it  had  been  obtained  from 
the  government  by  fraud  and  deceit  practiced 
upon  its  officers.  There  are,  it  is  true,  some 
expressions  in  the  opinion  delivered  in  that 
case  which  seem  to  admit  that  there  is  no 
specific  Act  of  Congress  expressly  authoriz- 
ing the  Attomev-G^eral  to  brinff  suit  for 
the  annulment  of  a  patent  procured  by  fraud 
from  the  government;  but  a  close  exami- 
nation of  the  doctrine  of  the  court  shows  that 
it  ^oes  no  farther  than  the  assertion  that  the 
auUiority  of  the  Attomev-General  arises  by 
implication,  directly  and  immediately,  out 
of  the  express  law  of  Congress.    The  opin- 
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ion  quotes  the  clause  of  the  Constitution 
which  declares  that  the  judicial  power  shall 
extend  to  all  cases  to  which  the  United  States 
shall  be  a  party,  and  says  that  this  means, 
mainly,  where  it  is  a  party  plaintiff.  It  then 
refers  to  the  Statute  of  Congress  which  ex- 
pressly directs  the  United  States  district  at- 
torneys to  bring  suits  in  behalf  of  the  govern- 
ment; and  that  the  suits  thus  brought  by 
them  are  to  be  under  the  immediate  superin- 
tendence and  control  of  the  Attorney -Gen- 
eral. The  utmost  extent  to  which  the  court 
goes  is,  that  whilst  admitting  there  is  no  ex- 
press authority  in  the  Attorney -General  to 
institute  the  suit,  yet  such  authority  is  di- 
recti y^  and  necessarfly  involved  in  the  express 
provisions  of  the  Statute  vesting  him  wiUi 
the  entire  control  and  superintendence  of 
such  suits,  and  the  provision  and  control  of 
the  district  attorneys  in  their  conduct  of 
them. 

Equally  conclusive  is  the  answer  which 
the  Constitution  makes  to  the  assertion  that 
by  the  Constitution  the  judiciary  is  invested, 
not  only  with  the  express  powers  granted  in 
the  Constitution  as  its  share  of  the  govern- 
ment, but  with  all  the  judicial  powers  whidi 
have  not  been  expressly  withheld  from  It. 
It  may  be  found  in  the  clause  which  declares 
that  *'the  Congress  shall  have  power  .  .  . 
to  constitute  tribunals  inferior  to  the  supreme 
court ;"  and  in  that  which  declares  it  shall 
make  all  laws  necessary  and  proper  for  carry- 
ing into  execution  the  powers  of  those  tribu- 
nals. The  correlation  oetween  those  clauses 
is  manifest  and  unmistakable.  If  Congress 
can  and  must,  by  the  very  terms  of  the  Con- 
stitution, make  all  laws  proper  for  carrying 
into  execution  all  the  powers  of  any  depart- 
ment of  the  government,  and  if  it  can  create 
the  circuit  court,  expand  its  powers,  abridge 
them,  and  abolish  the  court  at  will,  how  can 
it  be  that  that  court,  at  the  least,  shall  have 
any  implied  powers  derived  from  the  Con- 
stitution ana  independent  of  the  statutes? 
And  yet,  in  this  transaction,  it  must  be  re- 
membered that  Mr.  Justice  Field  is  only 
claimed  to  be  the  representative  of  that 
court. 

Not  only  do  the  foregoing  views  seem  to 
us  to  be  the  logical  ana  unavoidable  results 
of  original  and  independent  studies  of  the 
Constitution,  but  they  are  also  sustained  and 
enforced  bv  a  long  series  of  judicial  recog- 
nitions and  assertions. 

In  UhiUd  States  Y,  Fisher,  6  U.  8.  2Cranch, 
858,  896  [2:  804,  816],  Ohuf  JuitieeUtLTshnU, 
in  delivering  the  opinion  of  the  court,  said 
of  the  clause  above  relied  on :  **  In  construing 
this  clause  it  would  be  incorrect,  and  would 
produce  endless  difficulties,  if  the  opinion 
should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessary 
to  ^ive  effect  to  a  specified  power.  Where 
various  svstems  might  be  aaopted  for  that 
purpose,  ft  might  be  said  with  respect  to 
each  that  it  was  not  necessary,  because  the 
end  might  be  obtained  bv  other  means.  Con- 
gress must  possess  the  choice  of  means,  and 
must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  Constitution. " 
In  MeOuUoch  y.  Maryland,  17  U.  8.  4  Wheat. 
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816,  420,  421  [4:  679,  605],  Chief  Justice 
Marshall,  for  the  court,  delivered  one  of  those 
opinions  which  are  amon^^  the  chief  orna- 
ments of  American  jurisprudence.  It  is 
largely  devoted  to  an  exhaustive  analysis  of 
the  constitutional  clause  in  question.  Among 
other  things  he  says:  **The  result  of  the 
most  careful  and  attentive  consideration  be- 
stowed upon  this  clause  is,  that  if  it  does 
not  enlarge,  it  cannot  be  construed  to  re- 
strain, the  powers  of  Congress,  or  to  impair 
the  right  of  the  Legislature  to  exercise  its 
best  judgment  in  the  selection  of  measures  to 
carry  into  execution  the  constitutional  powers 
of  the  government.  If  no  other  motive  for 
its  insertion  can  be  suggested,  a  sufficient  one 
is  found  in  the  desire  to  remove  all  doubts 
respecting  the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be 
involved  in  the  Constitution,  if  that  instru- 
ment be  not  a  splendid  bauble.  We  admit, 
as  all  must  admit,  that  the  powers  of  the 
government  are  limited,  and  tnat  its  limits 
are  not  to  be  transcended.  But  we  think  the 
sound  construction  of  the  Constitution  must 
allow  to  the  National  Legislature  that  dis- 
cretion, with  respect  to  the  means  bj  which 
the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in 
the  manner  most  beneficial  to  Uie  people." 

In  United  Statei  v.  lUeae,  92  U.  S.  214,  217 
28:563,  564],  Chirf  Justice  Wsiite,  delivering 

e  opinion  of  the  court,  said:  **  Rights  and 
immunities  created  by  or  dependent  upon  the 
[M]  Constitution  of  the  United  States  can  be  pro- 
tected by  Congress.  The  form  and  the  man- 
ner of  the  protection  may  be  such  as  Con- 
gress, in  the  legitimate  exercise  of  its  legis- 
lative discretion,  shall  provide.  These  may 
be  varied  to  meet  the  necessities  of  the 
particular  rii;ht  to  be  protected. " 

In  Strauder  v.  West  Virginia,  100  U.  B. 
808,  810  [25:  664,  666],  the  court  says:  ''A 
right  or  an  immunity,  whether  created  by 
the  Constitution  or  only  s^uaranteed  by  it, 
even  without  any  express  delegation  of  power, 
may  be  protects!  by  Congress." 

Cooley  in  his  work  on  **  Constitutional 
Limitations"  collates  from  the  numerous  ad- 
ludications  of  this  court,  cited  by  him,  the 
following  principles :  **  8o  far  as  that  instru- 
ment [the  Constitution]  apportions  powers  to 
the  national  judiciary,  it  must  be  understood, 
for  the  most  part,  as  simply  authorizing 
Congress  to  pass  the  necessary  legislation  for 
the  exercise  of  those  powers  by  the  federal 
courts,  and  not  as  directly,  of  its  own  force, 
vesting  them  with  that  authority.  The  Con- 
stitution does  not,  of  its  own  force,  give  to 
national  courts  Jurisdiction  of  the  several 
cases  which  it  enumerates,  but  an  Act  of 
Congress  is  essential,  first,  to  create  courts, 
and  afterwards  to  apportion  the  jurisdiction 
among  them.  The  exceptions  are  of  those 
few  cases  of  which  the  Constitution  confers 
jurisdiction  upon  the  supreme  court  by  name. 
And  although  the  courts  of  the  United  States 
administer  the  common  law  in  many  cases, 
they  do  not  derive  authority  from  the  common 
law  to  take  cognizance  of  and  punish  offenses 
against  the  government.  Offenses  against  the 
nation  are  defined  and  their  punishment  pre- 
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scribed  by  Acts  of  Congress."  In  a  note  to 
this  paragraph  he  says :  **  Demurrer  to  an  in- 
dictment for  a  libel  upon  the  President  and 
Congress.  By  the  court :  'The  only  question 
which  this  case  presents  is,  whether  the  cir- 
cuit courts  can  exercise  a  common- law  juris- 
diction in  criminal  cases.  .  .  .  The  gen- 
eral acquiescence  of  legal  men  shows  the 
prevalence  of  opinion  in  &vor  of  the  negative 
of  the  proposition.  The  course  of  reasoning 
which  leaas  to  this  conclusion  is  simple,  ob- 
vious, and  admits  of  but  little  illustration. 
The  powers  of  the  general  government  are 
made  up  of  concessions  from  the  several 
States ;  whatever  is  not  expressly  given  to  the 
former  the  latter  expressly  reserve.  .  .  . 
It  is  not  necessary  to  inquire  whether  the 
general  government,  in  any  and  what  extent, 
possesses  the  power  of  conferring  on  its  courts 
a  jurisdiction  in  cases  similar  to  the  present ; 
it  is  enough  that  such  jurisdiction  has  not 
been  conferred  by  any  legislative  Act,  if  it 
does  not  result  to  those  courts  as  a  conse- 
quence of  their  creation.'  United  States  v. 
Hudson,  11  U.  S.  7  Cranch,  82  [3 :  2591  ;  see 
United  States  v.  Coolidge,  14  U.  S.  1  Wheat. 
415  [4:  124].  'It  is  clear  there  can  be  no 
common  law  of  the  United  States.  The  fed- 
eral government  is  composed  of  twenty -four 
sovereign  and  independent  States,  each  of 
which  may  have  its  local  usages,  customs  and 
common  law.  There  is  no  principle  which 
pervades  the  Union,  and  has  the  authority  of 
law,  that  is  not  embodied  in  the  Constitution 
or  laws  of  the  Union.  The  common  law 
could  be  made  a  part  of  our  federal  system 
only  by  legislative  adoption.  *  Per  McLean, 
J.,  Wheat&nY.  Peters,  33  U.  S.  8  Pet.  658  [8: 
1079]," — and  citine  many  other  authorities. 

In  Tennessee  v.  Davis,  100  U.  S.  257,  267 
[25:  648,  651],  referring  to  the  Judiciary 
Act  of  1789,  the  court  said :  "It  [the  Consti- 
tution! did  not  attempt  to  confer  upon  the 
federal  courts  all  the  iudiciary  power  vested 
in  the  government.  Additional  grants  have 
from  time  to  time  been  made.  Congress  has 
authorized  more  and  more  fully,  as  occasion 
has  required,"  etc. 

It  would  seem  plain,  therefore,  that  if  the 
Constitution  means  anything,  and  if  these 
judicial  utterances,  extending  as  they  do 
over  a  period  of  eighty  years,  and  embracing 
a  variety  of  interests,  mean  anything,  they 
mean  ihat  the  power  to  provide  and  prescribe 
the  laws  necessary  to  enectuate  the  govern- 
mental and  official  powers  of  the  United 
States  and  its  officers  is  vested  in  Congress. 

The  gravamen  of  this  case  is  in  the  asser- 
tion that  Neagle  slew  Terry  in  pursuance  of 
a  law  of  the  United  States.  He  who  claims 
to  have  committed  a  homicide  by  authority 
must  show  the  authority.  If  he  claims  the 
authority  of  law,  then  what  law?  And  if  a 
law,  how  came  it  to  be  a  law?  Somehow  and 
somewhere  it  must  have  had  an  origin.  Is  it  a 
law  because  of  the  existence  of  a  special  and 
private  authority  issued  from  one  of  the  ex- 
ecutive departments?  So  in  almost  these 
words  it  is  claimed  in  this  case.  Is  it  a  law 
because  of  some  constitutional  investiture  of 
sovereignty  in  the  persons  of  judges  who 
carry  tnat  sovereignty  with  them  wherever 
I  they  may  go?    Beokuse  of  some  power  inher- 
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ent  in  the  judiciary  to  create  for  others  a 
rule  or  law  of  conduct  outside  of  legislation 
-which  shall  extend  to  the  death  pcnaltjr? 
Go  also,  in  this  case,  in  totidem  wtom,  it  is 
<:laimed.  We  dissent  from  both  these  claims. 
TThcre  can  be  no  such  law  from  either  of  those 
sources.  The  right  claimed  must  be  traced 
to  legislation  of  Congress,  else  it  cannot  ex- 
ist. 

If  it  be  said  that  Congress  has  the  power 
^  make  such  laws«  yet  in  the  absence  of 
statutes  from  that  source  other  departments 
may  act  in  the  premises;  or  if  it  be  said 
that  the  possession  of  that  power  by  the  gov- 
ernment does  not  negative  the  existence  of 
similar  powers  in  other  departments  of  the 
government,  the  response  that  these  powers 
are  plainly  not  concurrent,  but  are  exclu- 
sive, can  be  made  in  the  langua^  of  Mr, 
Juitice  Story,  in  Prigg  v.  Penrutylvania,  41 
U.  8.  16  Pet.  539.  617  [10:  1060,  10891. 
Spewing  of  the  Fugitive  Slave  Law  of  1798, 
he  says :  *"  If  Congress  have  a  constitutional 
power  to  regulate  a  particular  subject,  and 
they  do  actually  regulate  it  in  a  given  man- 
ner, and  in  a  certain  form,  ...  in  such 
a  case  the  legislation  of  Congress,  in  what 
it  does  prescribe,  manifestly  indicates  that 
it  does  not  intend  that  there  shall  be  any 
farther  legislation  to  act  upon  the  subject 
matter.  Its  silence  as  to  what  it  does  not 
do  is  as  expressive  of  what  its  intention  is 
as  the  direct  provisions  made  by  it. " 

If  it  be  saia  that  that  cose  had  reference  to 
the  interference  of  a  State  with  congressional 
powers,  whilst  in  the  case  at  bar  no  such  <}ues- 
uon  is  involved,  the  answer  is  that  the  differ- 
ence is  favorable  and  not  adverse  to  the  theory 
of  this  opinion.  The  principle  is  the  same ; 
and  if  that  principle  can  be  applied,  as  ap- 

})Iied  it  was,  to  the  denial  to  a  State  Legis- 
ature  of  the  powers  previously  enjoyed  over 
matters  originally  appertaining  to  it,  a 
multo  fortiori  will  it  apply  to  the  exclusion 
of  two  co-ordinate  departments  of  the  same 
government  from  powers  which  they  never 
possessed.  As  before  stated,  if  the  killing 
of  Terry  was  done  *"  in  pursuance  of  a  law  oi 
the  United  States,"  that  law  had  somewhere 
an  origin.  There  are  under  the  general  gov- 
ernment only  two  possible  sources  of  law. 
The  common  law  never  existed  in  our  federal 
system.  The  legislative  power  possessed  by 
tne  United  States  must  be  found  either  ex- 
ercised in  the  Constitution  as  fundamental 
law,  or  by  some  body  or  person  to  whom  it 
was  delegated  by  the  Constitution.  It  has 
already  been  pointed  out  that  the  Consti- 
.  tution  does  not  itself  create  any  such  law  as 
that  contended  for;  and  that  it  could  not 
have  been  created  by  any  executive  or  judi- 
cial action  or  status  is  made  manifest,  not  only 
by  the  clause  in  sec.  8,  art.  I.,  already  cited 
and  commented  on,  but  also  by  sec.  1,  art. 
I.,  and  the  two  paragraphs  of  art.  VI. 

Sec.  1,  art.  I.,  provides  that,  **aU  legisla- 
tive power  herein  wanted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Represen- 
tatives." The  second  paraflraph  of  art.  VI. 
provides  that  ''the  laws  of  the  United  States, 
which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  un- 

m  u.  s. 


der  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land."  Now,  what 
is  it  that  constitutes  thesupreme  laws  of  which 
so  much  is  said  in  this  case?  Uow  distinctly, 
how  plainly  and  how  fully  the  Constitu- 
tion answers.  The  Constitution  itself,  the 
treaties  and  the  laws  made  in  pursuance  of 
the  Constitution.  Made  by  whom?  By  Con- 
gress, manifestly.  The  two  clauses  already 
quoted  give  the  power  of  legislation  in  the 
most  sweeping  terms.  It  alone  has  power 
to  make  any  law.  Anything  purporting  to 
be  a  law  not  enacted  by  Congress  would  not 
be  "  in  pursuance  of"  any  provision  of  the 
Constitution. 

Thus  we  are  driven  to  look  for  the  source 
of  this  asserted  law  to  some  legislation  of 
Congress — legislation  made  under  either  its 
express  constitutional  authority,  or  under  its 
properly  implied  authority,  it  is  immaterial 
which ;  and  Uiere  is  none  of  either  class. 

The  authority  is  sought  to  be  traced  here 
through  the  self -preservative  power  of  the 
federal  judiciary  implied  from  the  Constitu- 
tion ;  and  then  through  the  obligation  of 
the  Executive  to  protect  the  judges,  implied 
from  the  Constitution,  whereas  there  is  no 
such  implication  in  either  case,  for  the  sim- 
ple but  all-sufficient  reason  that  by  the  Con- 
stitution itself  the  whole  of  those  functions 
is  committed  to  Congress. 

Since  then  the  Constitution  did  not,  by  its 
own  direct  provisions,  regulate  this  matter, 
but  committed  it  to  the  hands  of  Congress 
with  full  powers  in  the  premises,  it  is  only 
by  the  enactment  of  some  law  of  Congress 
that  the  appellee  can  show  that  he  is  in  cus- 
tody "in  violation  of  the  Constitution."  As 
previously  remarked,  the  two  propositions 
are,  as  to  this  case,  essentially  one.  Turn- 
ing again  to  the  Statute  under  which  the 
writ  is  sued  out,  we  find  that  the  clause  re- 
lied on  is  that  which  makes  the  writ  appli- 
cable where  the  person  "is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of 
the  United  States."  The  question  then 
arises.  What  sort  of  law?  What  does  the  ex- 
pression import?  Is  it  not  plain  that  it 
means  just  what  the  same  expression  all 
through  the  Constitution  imports? 

If  that  instrument,  which  is  the  fountain 
of  the  federal  power,  be  consulted,  it  will 
be  foimd  that  in  it  and  the  Amendments 
thereto  the  word  "law,"  in  either  its  singu- 
lar form  or  its  plural,  "  laws, "  is  used  forty- 
two  times.  Of  these  instances  of  that  use 
sixteen  are  where  the  word  is  used  in  refer- 
ence to  the  jurisprudence  of  the  States,  and 
of  the  Law  of  Nations,  or  where  they  are 
merely  terms  of  description — such  as  "courts 
of  law,"  "cases  in  law  and  equity,"  etc.  Of 
the  other  instances  of  its  use,  and  which  all 
have  reference  to  that  body  of  rules  which 
constitute  the  jurisprudence  distinctly  of  the 
United  States,  there  are  only  three  cases  in 
which  it  is  not  manifest  that  the  word  is 
used  as  equivalent  to  "statutes."  "enact- 
ments of  the  Congress  ;**  and  it  is  clear  in 
those  three  instances  the  word  is  used  also  as 
equivalent  to  "statutes."  The  following 
are  examples : 

"The  Congress  may,  at  any  time,  by  laid, 
make  or  alter  such  regulations  [in  regard  to 
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the   election    of    senators    and    representa- 
tives]."   Art.  I.,  sec.  4. 

**  EveiT  bill  .  .  .  shall,  before  It  be- 
come a  taw,  be  presented,"  etc.  Art.  I.,  sec. 
7. 
[93]  ''Congress  shall  have  power  ...  to 
establish  .  .  .  uniform  toiM  on  the  sub- 
ject  of  bankruptcies,"  etc.  Art.  I.,  sec.  8. 

"Congress  shall  have  power  ...  to 
make  ail  laws  which  shall  be  necessary  and 
proper,"  etc.    Art.  I.,  sec.  8. 

"No  bill  of  attainder  or  ex  poit  facto  law 
shall  be  passed."    Art.  I.,  sec.  9. 

"Congress  shall  make  no  law  respecting  an 
establ ishment  of  religion. "    1st  Ajnendment. 

It  would  be  tedious,  and  it  is  unnecessary, 
to  set  them  all  forth.  They  all  have  the 
same  manifest  meaning  of  "statutes,"  except 
three,  and  in  those  three  instances  the  words 
do  not  mean  anything  other  than  statutes. 
We  think  it  plain  that  the  expression,  "a 
law  of  the  United  States,"  as  used  in  section 
758  of  the  Revised  Statutes,  means  just  what 
the  similar  expression  means  all  through  the 
Constitution — and  that  is,  a  statute  of  the 
United  States.  Tennessee  v.  Davis,  100  U. 
8.  204  [25:  650]. 

Of  the  decisions  of  this  court  cited  as  au- 
thority to  sustain  the  order  discharging  the 
appellee,  Ex  parte  Siebold,  100  U.  S.  871  [26 : 
7171,  and  I'ennessee  v.  Davis,  supra,  are  re- 
lied on  as  having  the  most  direct  bearing  on 
the  case.  We  do  not  consider  £}x  parte  Sie- 
bold as  being  adverse  to  the  proposition  which 
we  maintain.  In  that  case  die  existence  of 
express  statutes  upon  which  the  controversy 
arose  was  undisputed.  The  sole  question  was 
as  to  the  constitutional  competency  of  Con- 
gress to  puss  certain  laws  which,  in  the  most 
express,  explicit  and  imperative  words,  re- 
quired marahals  and  deputy  marshals  of  the 
united  States  to  attend  places  for  the  elec- 
tion of  members  of  Congress,  to  keep  the 
peace  at  the  polls,  make  arrests  and  protect 
the  supervising  officers  in  discharge  of  their 
duties  at  those  elections.  The  court  decided 
that  the  enactments  of  Congress  in  question 
were  constitutional.  The  power  of  Congress 
to  pass  these  laws  being  thus  settled,  no  as- 
sertion as  to  the  powers  of  the  marshals  and 
deputy  marshals  to  execute  them  in  the 
Stntcs  can  be  found  in  that  able  opinion 
which  do  not  follow  as  a  logical  consequence. 
We  fail  to  see  anywhere  in  the  decision  any 
intimation  that,  independently  of  such  leg- 
[04]  islation,  the  officers  therein  named  could,  by 
virtue  of  their  office,  have  exercised  the  same 
powers  in  obedience  to  the  instructions  of  an 
executive  department,  in  the  exercise  of  its 
authority  implied  from  the  Constitution. 

In  7'ennessee  v.  Davis  the  case  was  removed 
from  a  state  court  to  the  circuit  court  of  the 
United  States,  under  the  express  provisions 
of  section  648  of  the  Hevisea  Statutes.  The 
homicide  for  which  the  petitioner  was  pros- 
ecuted, was  committed  oy  him  while  exe- 
cuting his  duties  as  a  revenue  officer,  in  pur- 
suance of  the  express  requirements  of  the 
Ke venue  Laws,  and  in  defense  of  his  own 
Me,  upon  a  party  offering  unlawful  resist- 
ance. So  far  from  running  counter  to  the 
position  we  are  seeking  to  maintain,  we 
think  the  principle  there  laid  down,  on  the 
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point  we  are  now  discussing,  is  in  acooni 
with  that  position.  The  language  of  the 
court,  through  Mr.  Justice  Strong,  who  de- 
livered its  opinion,  is  as  follows:  "Cases 
arising  under  the  laws  of  the  United  Statea 
are  such  as  grow  out  of  the  legislation  of 
Congress,  whether  they  constitute  Hie  rlffht 
or  privilege,  or  claim  or  protection,  or  de- 
fense of  the  party,  in  whole  or  in  part,  bj 
whom  they  are  asserted.  Story  on  the  Ccm- 
stitution,  sec.  1647 ;  Cohens  v.  Virginia,  Id 
U.  8.  6  Wheat.  379  [6:  285]." 

Wliilst  it  is  true  that  the  opinions  in  both 
of  those  cases  assert  in  the  strongest  and  moat 
impressive  language  the  supremacy  of  the 
government  of  the  United  States  in  the  ex- 
ercise of  the  powers  conferred  upon  it  by  ih» 
Constitution,  we  regard  them  also  as  a  yin- 
dication  of  Congress  as  the  law-making  de- 
partment of  the  government,  as  the  deposit- 
ory of  the  implied  and  constructive  powera 
of  the  government ;  or  as  Mr.  Chief  Jiutiee 
Marshall  expresses  it,  of  the  power  to  legis- 
late upon  that  vast  mass  of  incidental  poweia 
which  must  be  involved  in  the  Constitution 
if  that  instrument  be  not  a  splendid  bauble. 

As  the  Siebold  Case  and  Tennessee  v.  DenU 
have  been  referred  to  as  the  most  important 
and  directly  in  point  in  support  of  the  oppo- 
site view,  we  do  not  deem  it  necessary  to 
give  an  extended  examination  of  the  seriea 
of  cases  decided  by  the  circuit  and  district 
courts  cited  to  the  same  purport.  Ex  parte 
Jenkins,  2  Wall.  Jr.  521,  to  which  atten- 
tion is  more  especially  called,  combined  in 
itself  the  main  features  of  most  of  the  others, 
which  were  proceeding  under  the  Fugitiye 
Slave  Law,  in  which  United  States  marshals 
were  arrested  while  executing  process  under 
that  law  by  state  officers  acting  under  the 
authority  of  the  statutes  of  the  State,  the 
inevitable  effect,  if  not  the  avowed  object, 
of  which  was  to  nullify  the  operation  of 
the  aforesaid  Act  of  Congress. 

This  was  so  in  ^  parte  Jenkins.  The 
United  States  marshal  was  arrested  on  a  war- 
rant issued  by  a  state  magistrate  while  he 
was  executing  a  warrant  issued  under  said 
law  of  Congress.  He  was  brought  before  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  on  a  writ 
of  habeas  corpus,  and  was  discharged  upon 
the  ground  that  the  Fugitive  Slave  Law, 
having  been  enacted  in  pursuance  of  tha 
Constitution  of  the  United  States,  was  para- 
mount to  the  law  of  Pennsylvania  in  conflict 
with  it,  and  that  the  marshal,  being  in  cus- 
tody for  an  act  done  in  pursuance  of  that 
law  of  Congress,  and  in  execution  of  prooesa. 
under  it,  was  entitled  to  his  discharge.  It 
is  so  manifest  that  that  case  was  within  the 
provision  of  section  758  of  the  Revised  Stat- 
utes that  further  comment  is  unnecessary ;  and 
the  same  may  be  said  of  all  of  the  other  de- 
cisions of  the  circuit  and  district  courts.  In 
every  one  of  them  the  party  discharged  was 
in  custody  either  for  an  act  done  in  pursu- 
ance of  an  express  statute  of  Congress,  or  in 
the  execution  of  a  decree,  order  or  process  of 
a  court,  or  the  custody  was  in  violation  of 
the  Constitution  of  the  United  States. 

We  stated  at  Hie  outset  of  these  remarks 
that  we  raised  no  question  upon  the  discussion 
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d  the  history  of  the  legislation  ot  Congress 
apon  the  subject  of  the  writ  of  habeas  cor- 
pus.    We  think,  however,  it  is  pertinent  in 
tills  connection  to  inauire  what  was  the  ne- 
eessity  for  any  such  legislation  at  all  if  the 
theory  contended  for  as  to  the  sufficiency  of 
the  self -executing  powers  of  the  Executive 
mnd  Judicial  Departments  of  the  government 
to  protect  all  the  agencies  and  instrumental- 
ities of   the  federal  government  is  correct. 
"Why  could  not  President  Jackson,  in  1838, 
ms  the  head  of  the  Executive  Department,  in- 
"wested  with  the  power  and  charged  with  the 
duty  to  take  care  that  the  laws  be  faithfully 
executed  and  to  defend  the  Constitution,  have 
enforced  Uie  collection  of  the  federal  revenues 
in  the  Port  of  Charleston,  and  have  protected 
the  revenue  officers  of  the  government  aeainst 
smy  arrest  made  under  the  pretensions  of  state 
authority,  without  the  aid  of  the  Act  of  1838? 
Why,  in  1842,  when  the  third  Habeas  Corpus 
Act  was  passed,  could  not  the  President  of 
the  United  States,  by   virtue  of  the  same 
•elf-executing  powers  of  the  Executive,  to- 

Sther  with  those  of  the  Judicial  Department, 
ve  enforced  the  international  obligations 
of  the  government  without  any  such  Act  of 
Congress?  It  is  a  noteworthy  fact  in  our 
history  that,  whenever  the  exigencies  of  the 
country,  from  time  to  time,  have  required  the 
exercise  of  executive  and  judicial  power  for 
tiie  enforcement  of  the  supreme  authority  of 
the  United  States  government  for  the  protec- 
tion of  its  agencies,  etc.,  it  was  found,  in 
every  instance,  necessary  to  invoke  the  inter- 
position of  the  power  of  the  national  Legis- 
lature. As  early  as  1807,  in  Ex  pa/rte  SoU- 
man,  8  U.  8.  4  Cranch,  75,  94  [2:  654.  561], 
(Mt^ /t/«^fC0 Marshall  said:  ^The  power  to 
award  the  writ  [of  habeas  corpus]  by  an^  of 
tiie  courts  of  the  United  States  must  be  given 
by  written  law.  .  .  .  The  inquiry, 
therefore,  on  this  motion  will  be,  whether, 
by  any  statute  compatible  with  the  Consti- 
tation  of  the  United  States,  the  power  to 
award  a  writ  of  habeas  corpus,  in  such  a 
case  as  that  of  Erick  Bollman  and  Samuel 
Swartwout,  has  been  given  to  this  court." 

It  is  claimed  that  such  a  law  is  found  in 
section  787  of  the  Revised  Statutes,  which 
is  as  follows : 

"  It  shall  be  the  duty  of  the  marshal  of  each 
district  to  attend  the  district  and  circuit 
courts  when  sitting  therein,  and  to  execute, 
throughout  the  district,  all  lawful  precepts 
directed  to  him,  and  issued  imder  the  author- 
i^  of  the  United  States ;  and  he  shall  have 
power  to  command  all  necessary  assistance 
In  the  execution  of  his  duty. " 

It  is  contended  that  the  duty  imposed  upon 
the  marshal  of  each  district  by  this  section 
is  not  satisfied  by  a  mere  formal  attendance 
upon  the  judges  while  on  the  bench;  but 
that  it  extends  to  the  whole  term  of  the  courts 
while  in  session,  and  can  fairly  be  construed 
as  requiring  him  to  attend  the  judge  while 
00  his  way  from  one  court  to  another,  to  per- 
\flT\  form  his  duty.  It  is  manifest  that  the  Stat- 
ute will  bear  no  such  construction.  In  the 
first  place,  the  judge  is  not  the  court ;  the 
nerson  does  not  embody  the  tribunal,  nor 
does  the  tribunal  follow  him  in  his  jour- 
nrrg.     In   the  second    plaoo,    the    direction 
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that  he  shall  attend  the  court  confers  no  au- 
thority or  power  on  him  of  any  character : 
it  is  merely  a  requirement  that  he  shall  be- 
present,  in  person,  at  the  court  when  sitting, 
in  order  to  receive  the  lawful  commands  oif 
the  tribunal,  and  to  discharge  the  duties  else- 
where imposed  upon  him. 

Great  as  the  crime  of  Terrv  was  in  his  as- 
sault upon  Mr.  Justice  Field,  so  far  from  its- 
being  a  crime  against  the  court,  it  was  not 
even  a  contempt  of  court,  and  could  not  have- 
received  adeouate  punishment  as  such.  Sec- 
tion 725  of  the  Revised  Statutes  limits  con- 
tempt to  cases  of  misbehavior  in  the  presence- 
of  the  court,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice. 

It  is  claimed  that  the  law  needed  for  ap- 
pellee's case  can  be  found  in  section  788  of 
the  Revised  Statutes.  That  section  is  as  fol- 
lows :  **  The  marshals  and  their  deputies  shal  I 
have,  in  each  State,  the  same  powers,  in  ex- 
ecuting the  laws  of  the  United  States,  as  the- 
sheriffs  and  their  deputies  in  such  State  mav 
have,  by  law,  in  executing  the  laws  thereof.'*' 
It  is  then  argued  that  by  the  Code  of  Cali- 
fornia the  sheriff  has  extensive  powers  as  a. 
conservator  of  the  peace,  the  Statutes  to  that 
effect  being  quoted  in  extenao;  that  he  also 
has  certain  sdditional  common- law  powers- 
and  obligations  to  protect  the  judges  and  to 

gersonally  attend  them  on  their  visits  to  that 
tate ;  that  therefoie  no  statutory  authority 
of  the  United  States  for  the  attendance  on 
Mr.  Justice  Field  by  Neagle.and  for  Neagle's 
personal  presence  on  the  scene  was  necessary ; 
and  that  that  Statute  constituted  Neagle  a 
peace  officer  to  keep  the  peace  of  the  United 
States.  This  line  of  argument  seems  to  us 
wholly  untenable. 

By  way  of  preliminary  remark  it  may  be 
well  to  say  that,  so  far  as  the  simple  fact  ol 
Neagle's  attendance  on  Mr.  Justice  Field, 
and  the  fact  of  his  personal  presence,  are  con- 
cerned, no  authority,  statutory  or  otherwise, 
was  needed.  He  had  a  right  to  be  there ; 
and  being  there,  no  matter  how  or  why,  if 
it  became  necessary  to  discharge  an  omcial 
duty,  he  would  be  just  as  much  entitled  to 
the  protection  of  section  753  of  the  Revised 
Statutes  as  if  he  had  been  discharging  .\n 
official  duty  in  going  there.  The  fallacy  in 
the  use  made  of  section  788,  in  the  argument 
just  outlined,  is  this :  That  section  gives  to 
the  officers  named  the  same  measure  of  powers 
when  in  the  discharge  of  their  duties  as 
those  possessed  by  the  sheriffs,  it  is  true ; 
but  it  does  not  alter  the  duties  themselves. 
It  does  not  empower  them  to  enlarge  the 
scope  of  their  labors  and  responsibilities, 
but  only  adds  to  their  efficiency  within  that 
scope.  They  are  still  by  the  very  terms  of 
the  Statute  itself  limited  to  the  execution 
of  "the  laws  of  the  United  States;**  and  are 
not  in  any  way  by  adoption,  mediate  or  im-^ 
mediate,  from  the  Code  or  the  common  law, 
authorized  to  execute  the  laws  of  California. 
The  Statute  therefore  leaves  the  matter  just, 
where  it  found  it.  If  the  act  of  Terry  had 
resulted  in  the  death  of  Mr.  Justice  Field, 
would  the  murder  of  him  have  been  a  crime 
against  the  United  States?  Would  the  gov- 
ernment of  the  United  States,  with  all  the 
supreme  powers  of  which  we  have   heard  so 
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much  Id  this  discussion,  have  been  compe- 
tent, in  the  present  condition  of  its  statutes, 
to  prosecute  in  its  own  tribunals  the  mur- 
der of  its  own  supreme  court  justice,  or  even 
to  inquire  into  the  heinous  offense  through 
its  own  tribunals?  If  ves,  then  the  slaying 
of  Tenr  by  the  appellee,  in  the  necessary 
prevention  of  such  act,  was  autliorized  by 
the  law  of  the  United  States,  and  he  should 
be  discliarged ;  and  that  independently  of 
4my  oflicial  character,  the  situation  beine  the 
same  in  tlie  case  of  any  citizen.  But  if  no, 
how  stands  the  matter  then?  The  killing  of 
Terry  was  not  by  authority  of  the  United 
States,  no  matter  by  whom  done;  and  the 
only  authority  relied  on  for  vindicaton  must 
be  that  of  the  State,  and  the  sJayer  should  be 
remanded  to  the  state  courts  to  be  tried.  The 
question  then  recurs.  Would  it  have  been  a 
crime  against  the  United  States?  There  can 
be  but  one  answer.  Murder  is  not  an  offense 
against  the  United  States,  except  when  com- 
mitted on  the  hi^h  seas  or  in  some  port  or 
1  \rbor  without  the  jurisdiction  of  the  State, 
or  in  the  District  of  Columbia,  or  in  the 
Territories,  or  at  other  places  where  the  na- 
[99]  tional  government  has  exclusive  jurisdiction. 
It  is  well  settled  that  such  crime  must  be 
defined  by  statute,  and  no  such  statute  has 
yet  been  pointed  out.  The  United  States 
government  being  thus  powerless  to  try  and 
punish  a  man  charged  with  murder,  we  are 
not  prepared  to  affirm  that  it  is  omnipotent 
to  discharge  from  trial  and  give  immunity 
from  any  liability  to  trial  where  he  is  ac- 
cused of  murder,  unless  an  express  statute  of 
Congress  is  produced  permitting  such  dis- 
charge. 

We  are  not  unmindful  of  the  fact  that  in 
the  foregoing  remarks  we  have  not  discussed 
the  bearings  of  this  decision  upon  the  auton- 
omy of  the  States,  in  devesting  them  of 
what  was  once  regarded  as  their  exclusive 
jurisdiction  over  crimes  committed  within 
their  own  territory,  against  their  own  laws, 
and  in  enabling  a  federal  judge  or  court,  by 
an  order  in  a  habeas  corpus  proceeding,  to 
deprive  a  State  of  its  power  to  maintain  its 
own  public  order,  or  to  protect  the  security 
of  society  and  the  lives  of  its  own  citizens, 
whenever  the  amenability  to  its  courts  of  a 
federal  officer  or  employe  or  agent  is  sought 
to  be  enforced.  We  have  not  entered  upon 
that  question  because,  as  arising  here,  its 
suggestion  is  sufficient,  and  its  consideration 
migiit  involve  the  extent  to  which  legisla- 
tion in  that  direction  may  constitutionally 
go,  which  could  only  be  properly  determined 
when  directly  presented  bv  the  record  in  a 
case  before  the  court  for  aajudication. 

For  these  reasons,  as  briefly  stated  as  pos- 
sible, we  think  the  judgment  of  the  court 
below  should  be  levers^  and  the  prisoner 
remanded  to  the  custody  of  the  sheriff  of 
San  Joaquin  County,  California;  and  we 
are  the  less  reluctant  to  express  this  conclu- 
sion, because  we  cannot  permit  ourselves  to 
doubt  that  the  authorities  of  tiie  State  of 
California  are  competent  and  willing  to  do 
iustice ;  and  that  even  if  the  appellee  had 
been  indicted,  and  had  gone  to  trial  upon 
this  record,  God  and  his  country  would  have 
given  him  a  good  dellYerance. 


LEONARD  MACKALL  bt  al.,  AppU.^      [i 

BROOKE  MACKALL,  JR,  bt  ai*. 
(See  8.  G.  Reporter*!  ed.  167-17S.) 

Undue  %f\fluenee,  token  %nvalidate$  deed—g^ 
to  aon— parol  gift  af  real  eetate^  token  gokL 

L  iDfluenoe  gained  by  kindness  and  affection  will 
not  be  regarded  as  ^'undue,**  if  no  Imposition  or 
fraud  be  practiced,  even  though  it  induces  one  to 
make  an  unequal  and  unjust  disposition  of  Us 
property  in  favor  of  those  who  have  oontributed 
to  his  comfort  and  ministered  to  his  wants.  If 
such  disposition  is  voluntarily  made. 

t.  Where  a  parent  gives  property  to  a  child  who 
stands  by  him,  rather  than  to  children  who  de- 
sert him,  something  more  than  the  oatural  influ- 
ence springing  from  the  relationship  must  b^ 
shown  in  order  to  defeat  the  gift. 

8.  A  party  who  receives  a  parol  gift  of  real  estatei, 
and  enters  into  poesefision  and  expends  money  in 
improvements  thereon,  has  an  equitable  right  to 
a  decree  establishing  a  subsequent  conveyance  as 
a  confirmation  of  his  equitable  title. 

[No.    159.] 

Argued  Apr,  1,2,  1890,    Decided  Apr.  21,  1890. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  in  favor 
of  defendants  in  a  suit  to  set  aside  a  deed  as 
having  been  obtained  through  undue  influ* 
ence.    Affirmed, 

Tfie  facts  are  stated  in  the  opinion. 

Mesers.  S«  S.  Henkle  and  R,  M.  yetotcnf 
for  appellants: 

A  consideration  different  in  kind  from  that 
stated  in  the  deed  cannot  be  proved  to  sua- 
tain  a  dcMBd  when  impeached  for  fraud. 

Bridgman  v.  Qreen,  2  Yes.  Sr.  027 ;  Clark- 
eon  V.  Hanway,  2  P.  Wms.  208 ;  Peacock  t. 
Monk,  1  Ves.  Sr.  127 ;  Maigley  v.  Hauer,  7 
Johns.  841 ;  Sehemerhom  v.  VanderJieyden,  1 
Johns.  189;  Hotoee  v.  Barker,  8  Johns.  500; 
Bette  y.  Union  Bank,  1  Harr.  &  G.  175,  201* 
208 :  Eildreth  v.  Sande,  2  Johns.  Ch.  35 ;  WaU 
V.  Orow,  2  Sch.  &  Lef .  500-502 ;  EoUine  v. 
Mooere,  25  Me.  200 ;  Bichardeon  v.  Traver,  11$ 
U.  8.  481  (28 :  807)  ;  SeweU  v.  Baxter,  2  Md. 
Ch.  455;  Wedey  v.  Thomae,  6  Harr.  &  J.  24; 
Wolfe  V.  Hauwr,  1  Gill,  84 ;  O^  v.  Albert,  1 
Gill,  412 ;  EUinger  v.  Orou>l,  17  Md.  861. 

Where  there  is  a  relation  of  trust  and  con- 
fidence existing  between  the  grantor  and  the 
erantee  in  a  voluntary  conveyance,  or  whera 
uie  grantee  exercises  a  control  or  domination 
over  the  mind  of  the  grantor,  the  gift  is  prima 
facie  void,  and  if  the  deed  be  assailed  by  the 
grantor,  his  heirs  or  legal  representativetb 
Uie  onus  is  upon  the  grantee  to  establish  the 
validity  of  the  transaction. 

Oibeon  v.  Jeyee,  6  Yes.  Jr.  276,  278 ;  High' 

herger  v.    Stiffler,    21   Md.    888;  Story,    £q. 

§§  808,  822;  Tbddy,  Grow,  88  Md.  188;  BO- 

lage  v.  Southee,  9  Hare,  589,  540 ;  OriJfUhe  t. 

Bobine,  8  Madd.  Uh.  191 ;  Bent  v.  BennsU,  4 
— ^^  — — ^— — — ^— ^^^—        —^—^1 

Vote.— Ai  to  fraud  and  undue  injluenee  in  avoil/^ 
anee  of  deed  or  wUk  see  note  to  Harding  v.  Handy. 
6:  429. 

Fraud  or  UUgal  eoneiderationt  how  far  wQl  oeoCtf 
eontraet.   See  note  to  Armstrong  v.  Toler,  6e  408L 

AetoeaneeUatUmof  adeedoraeontractineguOv 
for  frauds  eoneealmerU  or  miarepreeenlation^  m% 
note  to  Neblett  v.  llaotarland,  flk  47L 
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Myl.  A  Ct.  278 ;  Oibson  v.  Russell,  2  Younge 

k  C.  Ch.  104,  noU  e,  p.  120;  Siem<m  v.  Wil- 

9m,  8  Edw.  Ch.  88;  Uug^ienin  v.  Baseley,  14 

Vcs.  Jr.  278 ;    H7teton  v.  Whelan,  8  Cow.  687 ; 

T'nffor  V.  7Wylar,  49  U.  8.  8  How.  200  (12: 

lOiC)  ;  SUKum  ▼.    MarsfiaU,   2  Wash.  C.  C. 

897 :  Harding  v.  TFA«i«<m,  2  Mason,  886-388 ; 

JLtrding  v.  /fonrfy,  24  U.  8.  11  Wheat.  126 

(6:  435)  ;  Rhodes  v.  Bate.  L.   B.  1  Ch.  256; 

Cooke  V.  Lamotte,  15Beav.  234;  iSm^^A  y.Kay, 

7  n.  L.  Cas.  760. 

Wliere  the  relation  of  principal  and  agent, 
CT  other  relation  of  trust  or  confidence,  or  ojf 
control  and  subjection,  exists,  it  is  indispen- 
sable for  the  grantee  to  show  that  the  grantor 
tiad  the  advice  at  the  time  of  the  transaction 
of  some  disinterested,  person  capable  of  ad- 
vising him. 

Oibson  v.  Russell,  2  Tounge  A  0.  Ch.  116 ; 

Brooke  v.  Berry,  2  Gill,  83 ;  AUore  v.  Jewell, 

94  U.    8.    610-612   (24 :  268,    264)  ;   Todd  v. 

Grove,  SR3  Md.    198;  Kempson  y.   Ashbee,   L. 

R  10  Ch.  15. 

McAsrs.    J.    S«    C«    Blaekbarn,    Samuel 
JShellabarger,    Jeremiah   M.    Wilson   and 
W.    WWouohhy,  for  appellees: 

The  decl:iratJonH  of  the  gnmtor,  when  the 
gruntee  is  not  present,  cannot  bo  admitted  Id 
evidence  to  inv  ilidate  the  deed. 

Larretl  v.  French,  1  Conn.  354,  6  Am. 
Dec.  241 ;  QHmey  ▼.  Marchay,  84  N.  Y.  801 ; 
Dodge  v.  Freedman^s  8av,  dk  Irust  Co.  98  U. 
8.  879  (23 :  920)  ;  Boylan  ads.  Meeker,  28  N. 
J.  L.  274;  King  y.  Thompson,  84  U.  8.  9 
Pet.  215  (9 :  106) . 

Equity  protects  a  parol  gift,  if  accompa- 
nied by  possession  and  the  donee  induced  by 
the  promise  to  give  it  has  made  valuable  im- 
provements on  the  property. 

Shepherd  y.  Bevtn,  9  Gill,  82;  Neale  y. 
KeaU,  76  U.  8.  9  Wall.  1  (19:  690). 
The  deed  was  good  until  set  aside. 
Hatees  v.  Wyatt,  2  Cox.  Ch.  268.  8  Bio. 
Ch.  160 ;  Simpson  y.  Walker,  6  8im.  1 ;  Hick 
▼.  Mors,  Ambler,  216 ;  WalUm  y.  Walton,  7 
Johns.  Ch.  272,  11  Am.  Dec.  466;  Ooodtitle 
y.  Ottoay,  7  T.  R  8JJ9. 

The  bill  cannot  be  considered  as  one  of 
constructive  fraud. 

Eyi-e  y.  Pt>tter,  56  U.  8.  15  How.  42  (14 : 
592)  ;  French  y.  Shoemaker,  81  U.  8.  14  Wall. 
885  (20 :  857)  ;  Voorhces  y.  Bonesteel,  83  U. 
8.  16  Wall.  29  (21 :  270)  ;  Clark  v.  Ilackett, 
1  Cliff.  279;  Badger  y.  Badger,  2  Cliff.  168. 
Although  transactions  between  parents  and 
children,  by  which  the  former  acouire  the 
land  of  the  latter,  are  to  be  carefully  scru- 
tinized, yet  there  is  no  presumption  that 
tLey  are  invalid. 

Hunter  y.  Aikins,  8  Myl.  &  E.  118;  Jen- 
kins  y.  Pm,  87  U.  8.  12  Pet.  258  (9:  1075)  ; 
Bewe  y.  Hotoe,  99  Mass.  88 ;  Gieer  v.  Oreer, 
9  Gratt.  880;  TayUn'  y.  TayUn',  49  U.  8.  8 
How.  200  (12:  1046)  ;  Sloeum  v.  MarshaU,  2 
Wash.  C.  C.  897 ;  Bissett  y.  Bissett,  1  Har. 
A  McH.  211 ;  Hatter  y.  Greenlee,  1  Port. 
(Ala.)  222.  26  Am.  Dec.  873,  note,  and  cases 
cited ;  Pierce  y.  Brown,  74  U.  8.  7  Wall. 
205  (19 :  184)  ;  U.  S.  y.  Jfuckabee,  88  U.  8. 
16  Wall.  414  (21 :  457)  ;  Barrett  y.  JPVeneh,  1 
Oonn.  854,  6  Am.  Dec  241.  • 

Tbe  influence  to  vitiate  an  act  must  destroy 
the  agency. 

IM  V.  8.  17.  B.,  Book  84. 


Gardner  y.  Ga/rdner,  22  Wend.  526 ;  Small 
y.  SmaU,  4  Me.  220,  16  Am.  Dec.  258:  Chil- 
dren's Aid  Soc,  y.  Loveridge,  70  N.  Y.  887 ; 
McMahon  v.  Ryan,  20  Pa.  329';  Elliott's  Will, 
2  J.  J.  Marsh.  341. 

Mr,  Justice  Brewer  delivered  the  opinion  [108] 
of  the  court : 

This  is  an  appeal  from  a  decree  of  the  Su- 
preme Court  ul  the  District  of  Columbia. 
The  facts  are  these : 

On  December  9,  1879,  Brooke  Mackall,  8r., 
made  a  will,  whereby  he  gave  to  his  children, 
other  than  Brooke  Mackall,  Jr.,  all  his  prop- 
erty, declaring  as  to  said  Brooke  Mackall, 
Jr.,  that  "by  this  my  lost  will  and  testament 
I  do  not  give,  devise  or  bequeath  to  my  son. 
Erooke  mackall,  Jr..  any  part,  parcel  or 
portion  of  my  property  whatever,  as  the  said 
Brooke  Mackall.  Jr.,  heretofore  received  from 
me  many  and  large  advances,  and  as  it  would 
be  uniust  to  m^  other  children  hereinbefore 
named,  but  I  direct  Leonard  to  pay  him  one  ..^ 
dollar.*  This  will  was  duly  probated.  On  t** 
February  27,  1880,  he  executed  and  delivered 
to  Brooke  Mackall.  Jr.,  a  deed  conveying 
many  lots  i.'i  Waslilngton  and  Qooi^etown. 
A  few  days  thereafter,  and  on  March  7.  18 JO, 
he  died,  bein^  at  the  time  .-iboat  ei ghiy  years 
uf  age.  On  i'ebruar^  14,  1682,  complainants, 
devisees  under  the  will,  filed  their  bill  setting 
forth  the  will  and  the  deed,  and  praying  a 
decree,  "declaring  null  and  void  and  of  no 
effect  the  deed  of  conveyance  executed  on  the 
27th  day  of  February,  1880,  by  the  dece- 
dent to  the  defendant.  Brooke  Mackall,  Jr., 
and  ordering  the  same  to  be  delivered  up  to 
the  complainants,  and  aflSrming  the  validity 
of  the  will  made  by  the  decedent  on  the  9th 
day  of  December,  1879.**  The  gravamen  of 
the  bill  was  undue  influence  on  the  part  of 
Brooke  Mackall,  Jr.,  in  securing  the  execu- 
tion of  the  deed.  Upon  final  hearing  a  decree 
was  entered  as  follows  by  the  general  term, 
in  which  the  case  was  heard  in  the  first  in- 
stance: **That  the  deed  of  Brooke  Mackall, 
8r.,  to  the  defendant.  Brooke  Mackall,  Jr., 
of  February  27,  18»0,  described  in  the  bill 
of  complaint,  shall,  as  to  lot  No.  7,  in 
square  223,  at  the  southwest  comer  of  Four 
teenth  8treet  and  New  York  Avenue,  in  the 
City  of  Washington,  D.  0.,  and  the  interesi 
therein  described  and  growing  out  of  the 
same,  operate  as  a  confirmation  of  the  title, 
legal  and  equitable,  in  the  said  grantee,  the 
defendant,  Brooke  Mackall,  Jr.,  as  to  all  the 
parties  to  this  suit,  and  shall  stand  as  a  deed 
of  conveyance  for  such  purposes ;  but  as  to 
the  remainder  of  the  property  described  in 
said  conveyance,  not  relating  to  said  lot  No. 
7,  in  Fquaro  228,  the  said  conveyance  shall 
be.  and  the  same  is  hereby,  adjudged  and 
decreed  to  be  inoperative,  null  ana  void." 
From  that  decree  Uie  complainants  appealed 
to  this  court. 

As  the  bill  was  to  set  aside  the  deed  as  a 
whole,  as  having  been  obtained  throuirh  un- 
due influence,  the  decree  is  apparently  in- 
congruous, in  that  it  declares  that  tbe  deed 
be  sustained  as  a  confirmation  of  the  title  of 
Brooke  Mackall,  Jr.,  to  lot  No.  7,  and  void 
as  to  Uie  other  real  estate ;  for  if  it  were,  •■ 
charged  in  the  bill,  a  deed  obtained  throagh 
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undue  influeiioe,  it  would  seem  that  it  should 
have  been  adjudged  void  in  tato^  and  not  sus- 

ilOl  tained  in  part.  It  will  be  observed,  however, 
that  Brooke  Mackall,  Jr.,  took  no  appeal ;  so 
that  the  question  before  us  is,  not  whether 
there  was  error  in  declaring  the  deed  void  in 
part,  but  whether  there  was  error  in  declar- 
ing it  valid  in  part.  Error,  if  error  there 
was,  mav  have  been  in  either  portion  of  the 
decree ;  but  the  limit  of  our  inquiry  is  as  to 
wheUier  the  deed  was  valid,  and  ahould.be 
confirmed  as  to  lot  No.  7.  If  that  part  of 
the  decree  can  be  sustained  the  incongruity 
is  no  matter  of  concern,  for  defendants  have 
taken  no  steps  to  bring  befoxv  ui  the  other 
portion. 

Farther,  in  respect  to  this  lot  Ko.  7,  it 
must  be  observed  that  the  answer  alleges  that 
the  defendant,  Brooke  Mackall,  Jr.,  was,  and 
had  been  for  many  years,  the  equitable  owner. 
80,  if  the  deed,  as  an  independent  and  sepa- 
rate instrument,  was  valid,  or  the  allegation 
of  Brooke  Kackali,  Jr.,  that  he  was  the 
equitable  owner  of  lot  No.  7,  is  true,  any 
informality  in  the  language  of  the  decree 
may  be  disregarded,  for  in  substance  it  was 
right.  This  compels  an  inquiry  not  merely 
into  the  circumstances  surrounding  the  exe- 
cution of  the  deed,  but  also  as  to  the  relations 
of  the  parties  to  this  litigation  to  one  an- 
other, and  to  the  decedent. 

More  than  twenty  years  before  his  death 
differences  arose  between  Brooke  Mackall, 
8r.,  and  his  wife,  which  culminated  in  a 
decree  of  divorce.  In  those  differences  Brooke 
Mackall,  Jr.,  sided  with  his  father,  the  other 
children  with  their  mother ;  and  a  large  part 
of  the  record  before  us  is  made  up  of  a  stpry 
of  those  differences,  and  of  the  conduct  and 
testimony  of  the  children.  No  good  purpose 
would  be  served  bv  parading  in  this  opinion 
those  unpleasant  facts,  or  by  attempting  to 
pass  Judgment  in  approval  or  condemnation 
of  the  conduct  of  either.  Charity  kindly 
tlirows  a  mantle  of  oblivion  over  these  matters 
of  lonff  ago ;  and  justice  requires  only  notice 
of  the  fact  that  in  the  separation  of  parents  the 
children  took  part,  the  one  with  the  father, 
the  others  with  the  mother.  During  the  score 
of  ^ears  which  intervened  between  this  sepa- 
ration and  the  death  of  Brooke  Mackall,  Sr., 
the  defendant,  Brooke  Mackall,  Jr.,  was  his 
constant  companion  and  friend.  This  inti- 
macy was  unbroken,  save  in  two  instances  of 
short  duration  each,  the  latter  one  being  in 

171]  the  fall  of  1879,  during  which  time  the  will 
referred  to  was  executed.  That  after  this 
temporary  estrangement  had  ceased,  he  should 
desire  co  transfer  to  this  son  and  constant 
companion  his  property,  is  not  onlv  not 
straniice,  but  most  natural  and  reasonable.  It 
,'.B  true  the  deed  was  made  after  his  last  sick- 
ness had  commenced;  but  how  natural  that 
during  those  hours  of  sickness  the  relations 
between  himself  and  his  children,  durine 
times  of  trouble  and  length  of  years,  should 
present  themselves  to  his  mind  with  exceed- 
ing force.  It  is  conceded  that  up  to  the  time 
of  hit  sidLness  he  was  a  strong  man,  physi- 
cally and  mentally.  Such  a  nature  forms 
strong  likes  and  strong  dislikes;  and  at  no 
time  are  sudi  likes  and  dislikes  so  potent  as 
whsD  the  thought  of  approaching  death  sug* 


gests  the  last  action  in  respect  thereto.  That 
up  to  and  including  the  time  of  the  execution 
of  this  deed  he  retained  his  mental  faculties 
in  full  vigor,  unclouded  by  opiates,  the  tes- 
timony of  his  physician,  his  pastor,  the  Jus- 
tice 01  the  peace  before  whom  the  deed  was 
acknowledged,  his  counsel  and  his  nurse 
abundantly  establishes.  Indeed,  the  conten- 
tion of  counsel  on  the  argument  was  not  that 
the  grantor  was  ienorant  of  the  scope  and 
purposes  of  the  deed,  or  was  doinff  that  which 
he  did  not  intend  to  do,  but  raUier  that  tha 
deed  thus  knowingly  and  intentionally  ex- 
ecuted was  induced  by  undue  influence; 
and,  in  this  respect,  rraerence  was  made  to 
the  long  intimacy  between  father  and  son, 
the  alleged  usurpation  bv  the  latter  of  ab- 
solute control  over  the  life,  habits  and  pn^ 
erty  of  the  former,  efforts  to  preveQt  others 
during  the  last  sickness  of  the  father  from 
seeing  him,  and  the  subiection  of  the  will 
of  the  father  to  that  of  the  son,  manifest  in 
times  of  health,  naturallv  stronger  in  houra 
of  sickness.  A  confidential  relation  between 
father  and  son  is  thus  deduced,  which,  rs- 
sembling  that  between  client  and  attorney, 
principal  and  assent  parishioner  and  priest, 
compels  proof  of  valuable  consideration  and 
bona  fides  in  order  to  sustain  a  deed  from  one 
to  the  other.  But  while  the  relationships 
between  the  two  suggest  influence  do  they 
prove  undue  influence?  In  this  respect,  we 
quote  from  the  notes  to  the  case  of  Small  t. 
Small,  4  Me.  220,  reported  in  16  Am.  Dea 
259,  as  follows : 

**  Influence  gained  by  kindness  and  affection 
will  not  be  regarded  as  'undue,*  if  no  im-   ^ 

f position  or  fraud  be  practiced,  even  though  ■• 
t  induce  the  testator  to  make  an  unequal 
and  unjust  disposition  of  his  property  in 
favor  of  those  who  have  contributed  to  his 
comfort  and  ministered  to  his  wants,  if  su(^^ 
disposition  is  voluntarily  made.  Be  Olea- 
pin*$  Will,  26  N.  J.  E9.  623.  ..  .  Con- 
fidential  relations  existing  between  the  tes- 
tator and  beneficiary  do  not  alone  furnish  any 
? resumption  of  undue  influence.  Lee  v.  Lee^ 
1  N.  C.  189.  Nor  does  the  fact  that  the 
testator  on  his  death -bed  was  surrounded  by 
beneficiaries  in  his  will.  Bundy  v.  Me- 
Knight,  48  Ind.  602.  .  .  .  Nor  that  the 
testator,  an  old  and  helpless  man,  made 
his  will  in  favor  of  a  son  who  had  for  years 
cared  for  him  and  attended  to  his  business 
affairs,  his  other  children  having  forsaken 
him.  EUioWe  WiU,  2  J.  J.  MorSi.  840 ;  8, 
C.  Redf.  Am.  Cos.  on  Wills,  484.  .  .  .It 
would  be  a  great  reproach  to  the  law  if,  in 
its  jealous  watchfulness  over  the  freedom  of 
testamentary  disposition,  it  should  deprive 
see  and  infirmity  of  the  kindly  ministrationa 
of  affection,  or  of  the  power  of  rewarding 
those  who  bestow  them. 

**  Undue  infiuence  must  destroy  free  agency. 
It  is  well  settled  that  in  order  to  avoid  a 
will  on  the  ground  of  undue  influence,  it 
must  appear  that  the  testator's  free  agency 
was  destroyed,  and  that  his  will  was  over- 
borne bv  excessive  importunity,  imposition 
or  fraud,  lo  that  the  will  does  not.  In  faofc^ 
express  his  wishes  as  to  the  disposition  A 
his  property,  but  those  of  the  persons  enr- 
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188V.  Maceall  ▼,  Uaokaix.  WI-ITS 

That  the  Telatiom  between  tbie  fetber  and  baa  been  drawing  the    tent    ever    alnce." 

his  aereral  children  during  the  score  ol  fears  There  was  also  fled  in  the  teatimonv  in  tliat 

preceding  hie  death  naturall;  inclined  him  casetbefollowing letter  and  relinquishment: 

towarda  the  one  and  against   the   others  is  uw-.n k™   u.— k  a   ■Dan 

evident,   and   to   bare   been  eipected.      It  .„„,    _.„,,  J'?r'°,fi?l,^!2., 'nlStS;. 

would  bare  been  strange  if  such  rresnlt  had  W,;  °^,JiV^.TSf!.T^c£^V^l' 

not  lollowedi  but  sua    partislity  towstds  .,„*'; -"SriH  i.i»     S  S     n  *  i.?\; 

the  one,  and  inluence  resulting  I'herelrom.  S'l J  "' 'fflJ'J„'S,''''r"i  J.^i' 

»e  notinl,  mitu-l,  bntjost  and  re«mn,ble,  fu";  "?■  SSt^J^J;"'.,''';!  v.w  SS 

and  come  far  short  ol  pAsentlng  the  undui  T'"  ""   ?• 'f*  ."■»  f?",,?!  ?"J  I"' 

Induonc.  which  the  lai  denouScee.     Right  *"!?"•  "''  "'"  "'S^-  <«<«Ol"dbJ  P'T; 

AT  wmnir   it  u  tn  h..  evTiectnl  tii»*  ■  os4nt  nuurtcr-ecnersl  department,   to  procure  and 

"i^fav'oV  Si\^iu  w\Tidi  b%i.STd  ""ifi  te.f^„^^^^^^ 

[ITS]    glretohim.  rather  than  the  others,  bis  irop-  S  fh.™™^!     S^ii'i;-  i°       •  ■    j    S 

W     To  deleat  a  conrejance  Uiider  tbi  jJ.S'P'l,™"?.-  .5;°S.S.-  ^TS   .™? 

ciiiumstaneeB,  something  iore  than  the  n.t-  S!;''"  ""'l.;?;  T?"";    "  '','  SfJS- 

laal  Influence  springing  Irom  such  relation-  '"  ""   '""(T'l'^J   ■hJ""  "«=»'  »>.«'. 

Sfp   must   he  shoin:'  imposition,    t™ud,  !f  "?S  lS„"h,'™™,'„%  :,.S',.5'S°.'S 

Imjirtnnity,  duress  or  sonEthing  ot   tbnl  !l,;"i,SEf »  JvK    i,      S!  fl^'     Jf 

nature  must  appear;  otherwlae  tbSt  dlsposl-  '["S  B™'"  Mactoll,  Jr.     Mr    Coiw.n  da. 

tion    of   proper^-Jhlcb  acconls    with  the  S'^.StSS. TiS'w  I  JiniS '^S  .S 

natural  inclliatiSus  of  the  human  heart  must  '»■"'•'  i"  ,"!',='•',?■  .".i"^!?"  *,  '^f 

be  sustained.     80  that  H  this  cut  turned  W"   ""If '""  '  n'?„'^'.?"fi'  ,°?.  'i' 

simply  upon  the  question  of  undue  influence,  S!,''"/ ""fS"^ '-  '^^Jtf  »    mI'SI' 

to  orertbrow  this  deed.  thor.se  Brooke  Madiall,  Jr. ,  totcceire  the 

But  the  oue  does  not  rest  upon  this  alone.  S^S'LTS&fv^tTiS'TS'i.'li. 

w, 1 »r__i,.n    T_     .11 J  i_  ui. Street  and  Hew  York  Avenue,  aa  it  is  bis. 

BroDKe  Mackall,  Jr.,  alleged  Iq  bta  answer  M-vrrj,„_„ .        /oi™»^i        n   w>«b.)i 

jlat  lot   s.™   ws.  „uig.hlj  his,    h„l.g  ?  »»^    L,",MndebS^g 

been  given  Wm  years  before  by   his  father:  unoi  ,-5;^,    ,m«  ■                * 

and  this  allegation  aeems  to  have  been  recog-  ^  <^'*''>*-  *^- 

nized  aa  true  by  the  court  below,  for  it  es-  On  July  13,  1871,    Brooke  Hsckall,   Sr., 

lAblished  the  deed  as  a  confiTToation  of  his  flled  a  answer   under   oath   Id   said    cause, 

title.     It  appears  that   in   Norember,  1851,  wbicb  was  entitled  Jfy^^  iKeAnrdt  «  al.  v. 

Brooke  Mackall,  8r.,  purchaaed  tba  lot,  one  Brooke  MoekaU  et  at.,  in  which   he    alleffed 

half  of  Key  and  Dunlop,  and  the  other  half  "that  be  purchaaed  said  lot  and  promised  to 

of  W.  W.   Corcoran.     Neither  partv  at  the  give  it  to  his    son.  Brooke  Mackall,   Jr.,  at 

time  msde  a  deed,  and  from  Key  and  Dunlop  some  future  time,  but  has  not  since  been   tn 

the  title  was  only  acquired  tliereafter  by  a  a  Bnancial  condition  to  carry  out  such  inten- 

decree   in    equity.      A  deed   from   Corcoran  tion,  and  has  never  given   him  any  convey- 

was  not  obtained  until  some   time    in    1865.  ance  of  the  said   lot,  nor  any  paper- writing 

Prior  to  this  time  the  father  bad  given  the  relating  to  said  lot." 

pro^rtj  to  the  son,  and  placed  him    in  poe-  Again,  litigation   concerning  this   lot  has 

session.     This  fact   is  proved,  not  alone  by  been  twice  at  least  to  this  court.     MadcaU  v. 

the  testimony    of  the   son,  or  the   uncertain  Biehardt,    112  U.  8.  809  [28 :  787]  ;  MAoM* 

^collection   of  witnesses,  but   from  written  v.    MaekaU.  ie4   U.    8.    188    [81:  8961.     In 

statements,  which  carry  no  taint  of  failing  each  of  these    cases  the  equitable   title  of 

memory,  and  speak  the  same  language   one  Brooke  Mackall,  Jr.,  was  recognized.     Wa 

day  and  another.    On  October  6,  ISSfi,  Hr.  refer  to  these  various  statements  and  decis- 

Hyde,  the  agent  for  Mr.  Corcoran,   gave  a  ions,  not  as  conclusive  against  the  a[>pellanta, 

certiflca,t«.    In  which,    after  mentioning  the  but  aa  furnishing  a  solid   foundation   upon 

balance  claimed  to  have  been  owing,  be  adds ;  which  to  rest  the  testimony  of  Brooke  Mach- 

'This  sura  has  been  paid,   and  Mr.  Mackall  all,    Jr.,  that    the    lot   waa   given   to   him 

asks,  In  lieu  of  the  delivery  of  the  deed  as  twenty  years  before  the  execution  of   this 

aforesaid  to  himself,  to  have   the  property  deed,   possession  taken,   and   improvementa 

conveyed   to   Brooke  Mackall,  Jr.,  he   being  made  by  him.     A  party  who  receives  a  parol 

a  party  to   the  same."    On  November  28,  gift  of  real  estate,  enters  into  possession  and 

1865.  Brooke  Mackall,  Br. ,  gave  a  deposition,  expends  money   in  improvements    thereon, 

which  was   Sled  in   a  case    in   the   Supreme  presents  equitable  considerations  which  will 

Court  of  the  District  of  Columbia,  in  which  uphold  a  decree  establishing  a  subsejiuent 

he   stated:    "Hr.   Corcoran  also  refused  to  conveyance  as  BconflnnHtlon  of  his  equitable 

Kive  me  a  deed  unleaa  I  paid  him  additional  title.     Bo  that  in  this  respect,  also,  the  rul- 

tor  some  back  taxes,  which  I  refused  to  do.  Ing  of  the  court  below  finds  abundant  support. 

I  never  did   get  a  deed  until  the   other  day,  Another  matter  requires  notice :    The  will 

since  his  return  from  Europe.    This  prop-  referred  to  gives  hia  property  to  his  children 

l<7ij  «Ky  Igavemyson,  BrookeHackall,  Jr.,  some  other  than  Brooke  Mackall,   Jr.;  and  this, 

years  ago,  and  be  has  bad  it  in  possession  notwithstanding  tbe   fact  that  he  had  madti 

ever  since,  and  has  subdivided  them  into  six  two   prior    wills,    giving     his    property   to 

lota.     There  is  not  a  more  valuable  property  Broolce  Hackall,  Jr.     But  oa  explaining  this 

in  the  city,  as  is  the  belief  of  many   good  lost  will,  in  tbe  second  item  he  says;      I  do 

Judges.     He  rented  the  part   occupied   aa  a  not  give,  devise  or  bequeath  to   my  son, 

restaurant  on  the  9th  of  February,  1668,  and  Brooke  Hackall,  Jr.,  any  part,  parcel  ta  por> 
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_]  property  is  mentioned,  jut,  reading  be- 
tween the  linea,  it  is  evident  that  thet«atat«r 
recocalied  the  valldi^  of  his  parol  gift  of 
lot  7;  and  doubtless  that  was  what  was 
meant  when  he  said  that  Brooke  Mackall,  Jr., 
had  heretofore  receiyed  from  him  large  ad- 
vances. It  waa  hiB  other  property  which  be 
was  giving  to  his  other  children  ;  and  it 
would  be  straining  the  language  of  the  will 
to  suppose  that  tbereb;  he  intended  to  ignore 
his  parol  gift,  and  to  disposseHS  this  son  of 
that  which  he  had  given  to  bim  theretofore. 
Putting  these  various  matters  together,  we 
think  that  whatever  criticism  may  be  made 
upon  the  fonn  of  the  decree,  it  is  suttstan- 
tially  right,  and  therefore  it  is  affirmed. 


r61     THE  COMMERCIAL  MAmjFACTURINQ 
COMPAMT,  CONSOLIDATBD,  btau, 
Appti.. 

THE  FAIRBAITK  CANNIHa  COMPAMT. 

<Be«  S.  C  Beportar's  ed;  ITB-UH.I 
Beiuue  of  patent,  tcA«n  inwUid— foreign  patent. 

\,  A  relnue  at  a  patent  for  an  fnveatlDn,  aftei 
tlie  expiration  of  toret^  patent*  for  the  same 
InventloD,  to  Inralld. 

E.  The  Bavarian  patent  whloh  expired  April  B, 
1870.  and  the  Austrian  patent  wbloh  expired  May 
£8,  jara,  were  fOTlhe  same  Invention  HI  Uie  Amerl. 
oan  retMued  letters-patent  No.  10,137.  granled 
June  la,  188S.  the  original  of  which  was  granted 
Deo.  B.  1B7B,  for  an  Improvement  In  traadDa  ani- 
mal fata;  henoe  suoh  reissue  was  Invalid. 
[No.  368.] 

Argvtd  and  Bubmitted  April  II,  1890.    De- 
cided April  tl,  18S0. 

APPEAL  from  a  decree  of  the  Cirouit  Court 
of  tbe  United  BUtes  for  the  Northern  Dla> 
trict  of  Illlnoia  dismisaiDg  a  suit  iat  the  in- 
fringement of  reissued  lettera-patent  No. 
10,187,  gnwted  June  18,  1B82,  on  an  applica- 
tion flled  May  20,  1S82,  for  an  improvement 
in  treatiug  animal  fats.     Affirmed. 

The  facts  are  stated  In  tbe  opinion. 

Opiaion  below,  ST  Fed.  Rep.  78. 

Mtttn.  O.  K.  Olltald,  B.  F.  ThnrstoB 
and  T,  D.  ZdtieolB  tor  appellants. 

Mr.  IijraBAder  Hill  for  appellee. 

Mr.  JueUee  BUtobford  delivered  the 
opinion  of  tbe  court : 

This  is  a  suit  in  equity  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  on  the  Ilth  of 
December,  1883,  by  tbe  Commercial  Hanu- 
facturing  Company,  Consolidated,  a  New 
Tork  corporation,  imd  The  National  Dairy 
Company,  an  Ohio  corporation,  against  the 
"-'rhank '       " 


:  Canning  Company,  an  Illinois  ccr- 
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Kora.— Ar  wfiot  patmU  an  granttO;  wA«n  de- 
clared void.    Seenototo  Hvana  v.  latan.  4;  438. 

What  rlmie  man  emmr.  See  neU  to  O'BeUly  v. 
Mom,  1«  tOL 


E ration,  for  the  Infringement  of  reissued 
ters-patent  No.  10,187,  granted  June  18, 
1882,  on  an  application  flled  May  SO,  1888, 
to  The  Commercial  Manufacturing  Company, 
Consolidated,  for  an  improvement  in  treating 
animal  fats.  Tbe  original  patent.  No. 
146.013,  was  granted  December  80,  1878, 
having  been  applied  for  December  18,  1678, 
(o  Hippolyte  M^ge  as  inventor.  It  was  »• 
signed  to  The  United  States  Dairy  Company 
and  was  reissued  to  that  company  aa  No. 
6.424,  September  24,  1878.  That  reissue  was 
then  assigned  to  one  Bemsen,  who  assiguod 
it  to  The  Commercial  Manufacturing  Com- 
pany, Consolidated,  to  which  reissue  Na 
10, 1ST  was  granted.  The  National  Dairy 
Company  was  tbo  ezclualve  licensee  for  tlw 
State  of  Illinois,  in  which  SUte  the  la- 
fringcment  was  alleged  to  have  taken  place. 

The  answer  set  up,  among  other  defensea, 
that  tbe  United  States  patent  had  ezpirad 
before  the  last  reissue  thereof  was  granted, 
by  reason  of  the  expiration  of  certain  foreipi 
[Nktents  granted  to  Mfige  for  the  same  inven- 
tion ;  that  tbe  last  reissue  was  iovaltd ;  amj 
that  tbe  defendant  did  not  Infringe. 

So  much  of  the  specification  of  reissue  No. 
10, 1ST,  as  is  important  in  the  present  case, 
is  as  follows :  "^Be  it  known  that  Hippolyte 
M£ge  of  Paris,  Prance,  now  deceased,  chem- 
ist manufacturer,  did  invent  an  improved 
means  tor  transforming  animal  tat  into  butter, 
of  which  tbe  following  Is  a  spec it< cation ; 
This  invention,  which  is  the  result  of  physio- 
logical investigations,  consists  of  artificially 
producing  the  natural  work  which  Is  per- 
formed by  the  cow  when  it  realisorbg  its  fM  In 
order  to  transform  tbe  same  Into  butter.  The 
improved  means  he  employed  for  this  purpoea 
are  as  follows : 

"I.  Neutralization  of  the  ferments.  In 
order  to  prevent  the  greasy  substance  whidi 
is  settled  in  the  tissue  of  the  animals  from 
taking  the  disagreeable  taste  of  the  fat  it  li 
necessary  that  the  ferments  which  produce 
this  taste  shall  be  completely  neutralized. 
For  this  effect,  as  soon  aa  possible  after  the 
death  of  the  animal,  he  plunged  tbe  raw  fata, 
called  '  graiuee  en  dnin«A««, '  into  water 
containing  fifteen  per  cent  of  sea  salt  and  one 
per  cent  of  sulphite  of  soda.  He  began  thus 
the  transfotmatioD  an  hour, at  least,  after  the 
immersion,  and  twelve  hours,  at  most,  efter- 

"11.  Crushing.  A  complete  crushing  !■ 
necessary  in  order  to  obtein  rapid  -wotk. 
without  alteration.  For  this  purpose,  when 
tbe  substance  is  coarsely  crushed,  he  let  It 
fall  from  the  cylinders  under  millstonea 
which  completely  bruise  all  tbe  cells.  ' 

"III.  Concentrated  digestion.  Tbecrushed  I 
[at  falls  into  a  vessel  which  is  mode  of  well- 
tinned  iron  or  enameled  iron  or  baked  clay. 
This  vessel  must  be  plunged  in  a  water  bitth 
of  which  tbe  temperature  is  raised  at  will. 
When  tbe  fat  has  descended  in  tbe  vessel  he 
melted  it  bv  means  of  an  artificial  digestion. 
so  that  tbe  heat  does  not  exceed  108'  Fahrcn- 
beit,  and  thus  no  taste  of  fat  is  produced. 
For  this  purpose  he  threw  Into  the  wasbtub 
containing  the  artificial  gastric  Juice  about 
two  liters  per  hundred  kilograms  of  greasy 
lubstanoe.  This  |[utric  Juice  Is  made  with 
is;  D.  & 
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tbe  half  of  a  stomach  of  a  pig  or  sheep,  well 
washed,  and  three  liters  of  water  containing 
thirty  grams  of  bi phosphate  of  lime.  After 
a  maceration  during  three  hours  he  passed 
the  substance  through  a  fine  sieve,  and  ob- 
tained the  two  liters  which  are  necessary  for 
a  hundred  kilograms.  He  slowly  raised  the 
temperature  to  about  108**  Fahrenheit,  so  that 
the  matter  shall  completely  separate.  This 
ereasy  matter  must  not  have  any  taste  of  fat. 
It  must,  on  the  contrary,  have  the  taste  of 
molten  butter.     When  the  liquid  does  not 

firescnt  any  more  lumps  he  threw  into  the  said 
iquid  one  kilogram  of  sea  salt  (reduced  to 
powder)  per  hundred  kilograms  of  greasy 
matter.  Me  stirred  during  a  (^uart«r  of  an 
hour  and  let  it  set  until  obtaining  perfect 
limpidness.  This  method  of  extraction  has 
a  considerable  advantage  over  that  which 
has  been  previously  essayed.  The  separation 
is  well  made  and  the  organized  tissues  which 
do  deposit  are  not  altered. 

**!¥.  Crystallization  in  a  mass.  In  order 
to  separate  the  oleomargarine  from  the  stea- 
rine  separated  crystal lizers  or  crystallizations 
at  unequal  temperatures  have  been  already 
employed.  He  contrived  for  this  purpose  the 
following  method,  which  produces  a  very 
perfect  separation,  and  is  as  follows:  He 
rendered  the  molten  fat  in  a  vessel  which 
must  be  sufficient  for  containing  it.  This 
vessel  is  placed  in  a  washtub  of  strong  wood, 
which  serves  as  a  water  bath.  In  this  wash- 
tub  he  put  water  at  the  fixed  temperature  of 
86**  Fahrenheit,  for  the  soft  fats  proceeding 
from  the  slaughter-house,  and  98**  for  the 
harder  fats,  sudi  as  mutton  fat.  Afterward 
the  washtubs  are  covered,  and  after  a  certain 
time,  more  or  less  long  according  to  the  fats, 
the  stearine  is  deposited  in  the  lorm  of  teats 
in  the  middle  of  the  oleomargaric  liquid. 
**V.  Separation  by  centrifugal  force.  In 
order  to  avoid  the  numerous  Inconveniences 
of  the  employment  of  the  presses  which  have 
been  hitherto  used,  he  caused  the  mixture  of 
stearine  and  oleomargarine  to  flow  into  a 
centrifugal  machine  called  'hydro-extractor'. 
The  greasy  liquid  passes  through  the  cloth 
and  Uie  stearine  is  collected.  When  all  the 
liquid  is  passed  he  put  the  machine  in  mo- 
tion, and  the  crystals  of  stearine  are  entiicly 
exhausted  without  the  auxiliary  of  the 
presses.  However,  during  certain  seasons 
there  are  animals  which  produce  crystals  of 
stearine  soft  enough  for  rendering  necessary 
the  stroke  of  a  press  as  a  last  operation,  but 
in  this  case  this  operation  has  little  impor- 
tance, because  it  is  applied  only  to  a  fraction 
of  the  product.  In  all  cases  the  oleomarga- 
rine is  separated  from  the  stearine  when  it  is 
cold,  ana  passed  to  the  cylinder,  constitut- 
ing, especially  if  its  yellow  color  has  been 
raised,  a  greasy  matter  of  very  good  taste 
and  which  may  replace  the  butter  in  the 
kitchen,  where  it  is  employed  under  the 
name  of  'margarine;'  but,  if  it  is  desired  to 
transform  it  into  more  perfect  butter,  he 
employed  the  following  means :" 

The  claims  in  that  reissue  are  as  follows: 

"I.  The  improved  material  herein  described* 
produced  b^  treating  animal  fats  so  as  to  re- 
move the  tissues  and  other  portions  named, 
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with  or  without  the  addition  of  substances 
to  change  the  flavor,  consistency  or  color,  at 
set  forth.  2.  The  process  herein  described 
of  treating  animal  rats  in  the  production  of 
oleomargarine. " 

The  claims  of  reissue  No.  5,868  were  six 
in  number,  and  those  of  reissue  No.  8,424 
were  nine  in  number;  while  the  claims  of 
the  original  patent  and  of  reissue  No.  10, 187 
were  identical  in  number  and  language. 

After  a  replication  to  the  answer,  proofs 
were  taken,  and  the  case  was  heard  before 
Judaes  Gresham  and  Blodgett.  The  opinion 
of  the  court,  delivered  by  the  latter,  is  found 
in  27  Fed.  Rep.  78 ;  and,  in  accordance  with 
its  conclusions,  a  decree  was  entered,  on  the 
22d  of  March,  1886,  dismissing  the  bill. 
From  that  decree  the  plaintiffs  have  appealed. 

The  ground  for  the  dismissal  was,  that  the 
Bavarian  patent,  which  was  granted  April  8, 
1878,  expired  April  8,  1876 ;  that  the  Aus- 
trian patent,  which  was  granted  October  81, 
1869,  expired  May  26,  1876 ;  and  that  there- 
fore reissue  No.  10, 187  was  invalid,  because 
the  application  on  which  it  was  granted  was 
not  made  until  May  20,  1882.  M6ge  also 
took  out  a  patent  in  France  for  his  invention, 
July  15,  1869,  for  fifteen  years.  The  defend- 
ant contends  that  the  Bavarian  and  the  Aus- 
trian patents  were  granted  for  the  same  in- 
vention as  reissue  No.  10,187,  while  the 
plaintiffs  allege  the  contrary. 

The  text  of  the  specification  of  the  Bava- 
rian patent  is  as  follows : 

**  The  crude  fats  and  the  crude  tallow  have, 
until  tlie  present  time,  been  used  in  a  very 
imperfect  manner  for  the  preparation  of 
ediole  fat  or  soaps,  or  the  faorication  of 
melted  tallow  for  the  preparation  of  fatty 
acids,  by  means  of  chemical  modes  of  sapon- 
ification or  other  purposes. 

"The  new  modes  of  procedure  described 
herein  consist  both  of  chemical  and  physi- 
ological processes ;  they  are  not  intended  to 
improve  the  former  methods  of  fabrication, 
but,  on  the  contrary,  on  account  of  their 
nature  and  better  properties,  furnish  neutral 
and  new  products.  They  are  especially  in- 
tended to  benefit  the  navy  and  the  less 
wealthy  classes,  by  furnishing  excellent  edi- 
ble and  prcservabfe  fats  at  a  price  consider- 
ably lower  than  that  of  present  similar 
products — for  instance,  butter  and  the  finer 
grades  of  fats. 

"The  reduction  in  the  price  of  butter  will, 
in  a  large  measure,  contribute  to  the  gen- 
eral wealth,  for  stock -raisers,  instead  of 
making  butter,  will  feed  their  milk  to  calves 
and  thereby  get  more  stock,  thus  furnishing 
more  cattle  for  slaughtering  purposes  and  at 
a  lower  price.  The  new  proceaure  is  also 
of  considerable  importance,  frdfai  a  hygienic 
point  of  view,  in  doing  away  with  the  em- 
anation of  bad  odors  inevitable  with  the 
former  chemical  methods,  and  due  to  the 
excessive  hie^h  temperature  to  which  fats  had 
been  exposed.  The  new  procedure  depends 
upon  the  following  conclusions  of  modem 
science :  1,  that  the  malodorous,  colored, 
acid  and  rancid  ingredients  are  not  originally 
contained  in  the  crude  fats  as  they  occur  in 
nature ;  2,  that  these  harmful  substances  are 
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developed  by  the  activity  of  the  organized 
tissues  under  the  influence  of  fermentation, 
heat  and  chemical  agents ;  8,  that  the  fats  of 
milk,  termed  butter,  consist  only  of  the  im- 
mediate fat,  which  is  altered  first  by  a  cell- 
ular tissue  and  then  by  the  organized  tissue 
of  the  udder.  By  utilizing  these  principles 
in  industrial  pursuits,  or  in  domestic  econ- 
omy, ti^ere  is  obtained  from  the  crude  fats  and 
the  tallow — 

*'A.  A  pure  fat,  without  the  customary 
fatty  smell  and  taste,  which  does  not  stick 
to  the  palate  and  which  resembles  the  fatty 
bodies  most  desired  for  eating  purposes. 

**  B.  Stearine  for  candles. 

''C.  As  a  residue,  common  tallow. 

^'D.  This  fat,  really  identical  with  the  fat 
of  butter,  taken  from  its  source  before  it  has 
been  changed  in  the  milk  gland,  can  be 
made  into  different  kinds  of  butter,  which, 
although  prepared  by  an  artificial  process,  is 
really  butter,  and  differs  only  from  the  ordi- 
nary butter  by  keeping  fresh  for  a  much 
longer  length  of  time. 

''The  means  employed  in  the  new  prepa- 
ration of  these  partly  new,  partly  ^own, 
products  constitute,  in  their  details  and  in 
.their  entirety,  the  invention  which  we  claim 
as  our  property.    They  are  as  follows : 

**!.  Washing  and  crushing.  The  crude 
fat  is  exposed  to  a  jet  of  cold  water  between 
the  conical  cogs  on  two  iron  cylinders ;  it  is 
finely  subdivided  by  the  current  of  water 
and  the  pressure,  ana  falls  thence  into  a  tank 
where  a  current  of  cold  water  completes  the 
washing. 

**2.  Artificial  digestion.  This  fat,  now 
freed  from  all  soluble  animal  substances,  is 
mixed  with  artificial  gastric  juice  (stomach 


of  the  pig  or  sheep  in  acidulated  water) ,  to 
the  extent  of  immersing  it  completely,  or,  to 
1,000  kilo  of  fat,  800  kilo  of  water,  1  kilo 
bicarbonate  of  sodium    and   two   stomachs 


rpig  or  sheep)  are  added.  This  mixture  is 
then  kept  at  the  temperature  of  the  animal 
body  (by  means  of  steam-pipes,  or  otherwise) , 
until  all  the  molten  fat  has  been  dissolved 
by  the  pepsin  of  the  stomachs,  and  appears 
in  a  clear  layer  on  the  surface.  It  is  allowed 
B8]  to  settle,  or  it  is  decanted,  and  the  process 
repeated  in  order  to  extract  all  the  fatty 
constituents,  which  now  have  lost  the  odor 
of  animal  fat,  but  have  obtained  a  particular 
taste.    The  residue  is  tallow. 

**8.  Cooling.  The  fluid  fat  is  poured  into 
vessels  which  have  an  opening  at  the  bottom 
and  contain  a  layer  of  tepid  water.  They 
are  covered,  and,  when  crystallization  has 
occurred  in  consequence  of  cooling,  the 
water  is  drawn  off  tnrough  the  oi)eninff,  the 
vessel  is  inverted,  and  the  cake  is  allowed 
to  fall  on  a  table. 

**4.  Pressure.  This  operation  is  intended 
to  separate  the  hard  constituent  which  mi^es 
the  fat  granular,  congeal  rapidly,  and  stick 
to  the  palate.  The  cooled  fat  is  cut  into 
slices  about  one  inch  thick,  and  put  into  a 
cloth  between  hot  plates  of  a  press.  The 
portion  which  runs  off  is  a  mixture  of  mar- 
garine and  oleine,  resembling  lard  in  com- 
position and  of  about  the  taste  of  fresh 
outter.  It  melts  in  the  mouth  like  butter  and 
does  not  stick  to  the  palate  like  beef  fat. 
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The  solid  residue  taken  out  of  the  cloth  is 
good  stearine,  fit  for  making  candles  immedi- 
ately. 

*'5.  Uniformity  and  ductility.  In  order 
to  remove  the  granular  appearance  of  tb» 
margarine  produced  bv  congelation  and  to 
give  it  the  solid  and  uniform  appearance 
usually  possessed  by  fats,  and  in  order,  also, 
to  remove  any  air  which  may  have  entered 
and  might  interfere  with  its  preservation 
without  admitting  air  again,  a  vessel  is 
filled  with  the  fat,  completely  closed,  and  m 
churning  or  stirring  apparatus  in  its  interior 
is  set  into  motion.  The  margarine  is  thus 
kept  in  motion  and  is  then  withdrawn  from 
the  vessel  before  cooling.  It  is  now  Iiard  or 
even  brittle,  according  to  the  temperature. 
It  is  rendered  soft  and  ductile  by  rolling  it 
between  wooden  cylinders.  It  is  put  into 
the  form  of  plates  or  filled  in  tubs  to  be  put 
in  the  market 

''O.  Decolorization.  The  first  fat  is  ordi* 
narily  of  a  light  yellow  color.  If  it  is  de- 
sired to  remove  this  color  without  attacking 
the  fat,  the  property  which  the  fat  possesses 
of  remaining  fluid  for  some  time  before  cool* 
ing  can  be  utilized.  In  this  state  an  acid-^ 
for  instance,  muriatic  acid — is  added  in  suffi- 
cient quantity  to  remove  the  color,  and  it  is 
then  washed  with  tepid  water  until  the  last 
trace  of  acid  has  disappeared. 

*'This  entire  procedure,  with  or  without 
pressure,  can  be  applied  to  all  crude  fats. 

**The  white  or  faintly  yellowish  fat  ob- 
tained by  means  of  the  described  procedure 
is  remarkably  pure  and  has  a  taste  of  al- 
monds, hitherto  not  known  of  any  animal  fat. 
It  is  especially  available  for — 

"  A.  Food,  as  a  substitute  for  animal  fats 
and  lard. 

**  B.  For  the  fabrication  of  fine  toilet  soaps. 

"C.  The  manufacture  of  ordinary  soaps  to 
replace  the  olive  oil. 

''D.  The  lubrication  of  machinery,  which 
is  never  attacked  if  the  one  hundredth  part 
of  calcined  magnesia  be  added  to  the  fat. 

"E.  The  artificial  production  of  butter. 

"  7.  Transformation  into  butter.  The  pure 
fat  which  has  undergone  no  change  by  neat 
or  chemical  agents  is  the  same  substance 
which  the  cow  consumes  in  its  organism  in 
order  to  have  it  pass  through  the  udder  in 
the  form  of  milk  lat  or  butter.  The  fat  is 
therefore  but  butter  in  its  original  form. 
This  observation,  and  the  observation  that 
the  milk  gland  of  a  cow  contains  a  kind  of 
pepsin  possessing  the  property  of  making  m 
milky  emulsion  of  fat  and  water,  are  the 
basis  of  the  industrial  procedure  of  changing 
fat  into  butter,  a  physiological  operation  to 
be  carried  out  as  follows : 

**  At  the  temperature  of  the  animal  body, 
one  part  of  fat  is  mixed  with  the  same  quan* 
tity  of  water,  to  which  ^  part  (2  per  cent 
milk  cheese,  or  milk  without  water,  or  cream, 
in  water)  has  been  added,  and  with  y^  part 
of  bicarbonate  of  sodium,  and  ^psrt  of  the 
tissue  of  the  mammary  gland.  The  mixture 
is  kept  at  the  temperature  of  the  body  and  al- 
lowed to  work.  When  the  fat  becomes  milkj 
it  appears  at  first  like  a  Uiick  milky  cream; 
later  on  it  changes  into  butter,  which  is  al- 
lowed to  cool  with  the  precautions  explained 
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in  articles  S  and  5.  The  ^land  tissue  of  tlie 
mixture  can  also  be  replaced  by  artificial 
products,  but  with  a  less  satisfactory  result. 
Butter  Uius  prepared  keeps  longer  than  milk 
butter  and  does  not,  like  the  latter,  acquire 
the  pungent  odor  [due]  to  butyric  acid,  or  it 
contains  less  casein,  insoluble  in  ether,  and 
may  contain  less  water  or  buttermilk,  as  may 
be  desired,  than  butter  obtained  in  the  usual 
manner. 

**  Since  the  above-described  modes  of  pro- 
cedure, dependent  on  known  and  on  unknown 
methods,  are  new  in  their  industrial  entirety 
and  furnish  new  products,  we  claim  them  as 
our  exclusive  property  for  the  entire  term 
of  the  patents. 

The  text  of  the  specification  of  the  Austrian 
patent  is  as  follows : 

"My  invention  consists  in  the  production 
of  neutral  fatty  bodies  of  hitherto  unknown 
natural  appearance  and  excellent  properties. 
By  means  of  special  treatment  of  the  crude 
tallow  I  obtain  a  pure  fat  devoid  of  smell 
and  taste,  which  does  not  become  rancid  and 
which  keeps  for  a  long  time.  This  substance 
I  obtain  through  procedui-es  partly  known, 
partly  new,  the  entirety  of  which  constitutes 
the  following  methods: 

"1.  Perfect  washing.  This  is  done  by 
crushing  the  fresh  fat  just  taken  from  the 
animal  between  rollers  under  a  spray  of  fresh 
water.  The  fat,  subdivided  finely  by  the 
action  of  the  water  and  the  pressure,  falls 
into  a  tub,  where  the  washing  is  completed 
by  a  current  of  water. 

''2.  Artificial  digestion.  This  fat,  from 
which  all  soluble  animal  substances  have 
been  removed,  is  mixed  with  artificial  gastric 
juice  (maceration  of  a  pig's  stomach  in 
acidulated  water),  in  sufficient  quantity  to 
immerse  it,  and  the  mixture  is  kept  at  the 
temperature  of  the  animal  body  until  the  fat 
appears  as  a  clear  layer  on  the  surface.  The 
mixture  is  allowed  to  settle,  and  the  sediment 
is  subjected  to  another  operation,  in  order  to 
extract  all  fatty  matter,  which  in  this  case  has 
no  longer  the  odor  of  animal  fat,  but  the 
taste  of  the  finest  fats. 

"*  8.  Pressure.  This  operation  separates  the 
hard  constituent,  which  makes  the  fat  granu- 
lar and  causes  it  to  congeal  rapidly.  This 
work,  hitherto  very  difficult,  is  carried  out 
on  a  commercial  scale,  in  the  following 
manner:  The  fluid  clear  fat  is  poured  into 
vessels  with  an  opening  at  the  oottom  and 
containing  a  layer  of  tepid  water.  They  are 
covered,  and  when  the  cool  in  fi^  and  the 
crystallization  have  taken  place  the  water  is 
drawn  off  through  the  opening,  the  vessel  is 
inverted,  and  the  mass  allowed  to  fall  upon 
a  table.  It  is  cut  into  cakes  one  to  two  cen- 
timeters thick.  These  are  put  into  canvas 
and  pressed  between  two  warm  plates.  By 
this  method  there  is  obtained  about  60  per 
cent  of  a  fatty  bodj[  resembling  butter,  and 
identical  in  composition  with  lard,  but  free 
from  odor  and  of  a  perfectly  pure  taste.  The 
solid  portion  remains  in  the  canvas. 

**4.  Uniform  solidity  is  given  to  this  fatty 
body  in  the  following  manner:  In  order  to 
make  it  hard  and  not  granular,  without  ad- 
mitting air,  it  is  poured  into  a  tinned-iron 
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vessel  filled  thus  completely.  This  well- 
closed  vessel  contains  a  stirring  apparatus 
kept  in  motion  from  the  outside.  The  vessel 
is,  beside,  kept  surrounded  by  cold  water,  so 
that  the  fat  which  is  bein^  stirred,  while 
cooling  without  the  admission  of  air,  be- 
comes thick  and  uniform.  It  is  then  put 
into  another  vessel,  where  It  becomes  com- 
pletelj[  solid  and  hard. 

**This  hard  fat  is  finally  cut  or  sliced  into 
thin  slices,  by  some  cutting  machine  similar 
to  the  mechanical  arrangement  used  for  cut- 
ting fine  soaps,  the  blades-being  set  to  furnish 
thin  slices.  This  work,  giving  the  fat  the 
proper  ductilitj,  can  also  be  done  by  hand. 

**o.  Decolorization  can  be  emploved  or 
omitted  as  desired.  This  fat  is  usually  of  a 
yellow  tinge.  This  color  can  be  removed 
easily  and  without  damage,  b^  utilizing 
the  property  of  the  fat  of  remaining  fluid  for 
some  time  in  cooling.  In  this  state  it  it 
mixed  with  enough  fine  acid— for  instance, 
muriatic  acid — to  remove  the  color.  It  it 
then  repeatedly  washed  with  warm  water 
until  the  last  trace  of  the  acid  has  been  re* 
moved. 

"This  entire  procedure,  with  or  without 
pressure,  can  be  employed  in  the  case  of  any 
fresh  fat  just  taken  from  the  animal.  By 
means  of  the  same  I  obtain  partl3r  soUa, 
partly  soft,  white  or  faintljr  vellowish  per- 
fectly pure  fatty  bodies,  which  have  a  faint 
flavor  of  almonds.  These  new  fatty  bodies 
are  applicable  to  various  industrial  purposes, 
accoMing  to  their  degree  of  consistency, 
especially  to — 

^1.  The  fabrication  of  toilet  soap,  partic- 
ularly fine  and  beneficial  to  the  skin. 

"2.  The  fabrication  of  ordinary  soaps,   to    [i| 
replace  the  olive  oil  and  give  a  large  yield. 

^8.  The  lubrication  of  machinerv,  whidi 
is  never  attacked  bv  this  excellent  lubricating 
material,  especially  when  j^  part  of  cal- 
cined magnesia  has  been  added. 

"I  claim,  therefore,  as  my  invention,  the 
above -described  mode  of  preparation  of  a 
wholly  new  fatty  body.  The  peculiar  points 
of  importance  of  my  procedure  consist  in 
washing,  digesting,  pressing,  solidifying 
and  decolorizing." 

It  is  contended  by  the  plaintiffs  that  thej 
have  shown,  by  the  testimony  of  experts, 
that  reissue  No.  10, 187  differs  from  the  for- 
eign patents  in  these  particulars:  (1)  the 
neutralization  of  the  ferments  is  entirely 
lacking  iti  each  foreign  patent ;  (2)  complete 
crushing  is  provided  for  in  the  United  States 
patent,  so  as  to  bruise  all  the  fat  cells, 
while  the  foreign  patents  do  not  provide  for 
such  complete  crushing,  but  do  provide 
for  coarse  crushing  ana  washing,  both  of 
whidi  actions  render  difllcult.  if  not  impos- 
sible, the  production  of  the  article  which  is 
the  result  of  the  United  States  patent  and 
involve  a  different  process;  (3)  each  of  the 
foreign  patents  makes  vital  the  use  of  an 
artificial  digestion,  produced  by  a  large  pro- 
portion of  gastric  juice,  while  the  United 
States  patent  practically  dispenses  with  this 
gn^tric  juice  as  an  operative  element  in  the 
process  and  product,  and  relies  upon  the  slow 
increase  of  temperature  to  produce  complete 
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•eparation;  (4)  each  foreign  patent  directs 
tlie  cooling  of  the  product  to  solidification, 
flo  as  to  be  sliced  into  pieces  to  be  pressed, 
while  the  United  States  patent  directs  a 
crystallization  at  a  uniform  temperature, 
about  86%  leaving  the  oil  fluid ;  and  (5) 
each  foreign  patent  provides  for  the  separa- 
tion of  oil  from  the  stearine  by  pressing  the 
cold-sHced  or  solidified  cakes  between  hot  or 
warm  plates,  while  the  United  States  patent 
separates  the  oil  from  the  stearine  with  the 
piquet  at  Uie  tempemture  of  uniform 
crystallization,  namely  8C'.  The  contention 
is,  that  no  step  of  the  foreign  patents  is 
found  in  the  United  States  patent,  nor  any 
eciuivalent  therefor;  and  tliat  tiie  artificial 
digestion,  the  cooling  to  solidification,  and 
the  pressing  between  liot  plates,  found  in 
each  of  the  foreign  patents,   is  an  absolute 

B7]  bar  to  the  production  of  the  article  which  is 
the  result  of  the  United  States  patent. 

Professor  Henry  Morton,  an  expert  witness 
for  the  plaintiffs,  says :  **  There  is,  of  course, 
a  difference  in  the  improved  product  described 
and  claimed  in  the  Mej^e  patent,  according 
as  it  is  made  with  or  without  the  addition  of 
materials  affecting  its  color,  consistency  and 
flavor.  I  will  therefore  refer  to  each  of  these 
conditions  separately.  When  the  improved 
product  of  Mege,  without  these  additions 
referred  to,  is  compared  with  ordinary  daiij 
butter,  we  flnd  it  to  be  substantially  identi- 
cal therewith,  as  regards  its  main  constitu- 
ents and  its  general  consistency  aiul  character. 
Both  products  then  consist  substantially  of 
mixtures  in  nearly  the  same  proportions,  in 
either  case  of  stearine,  marnirine  and  oleine, 
and  both  are  unctuous  solids  varying  in  con- 
sistency, being  ^uite  solid  near  the  melting 
point  of  ice,  quite  fluid  at  a  temperature  of 
about  90**,  and  more  or  less  soft  and  plastic 
at  intermediate  temperatures.  The  Mege 
product,  however,  differs  from  dairy  butter. 
In  the  first  place,  as  to  its  composition,  by 
reason  of  the  presence  in  the  dairy  butter  of 
several  substances  not  found  in  the  M^ge 
product.  Thus,  the  dairy  butter  contains 
about  five  per  cent  to  six  per  cent  of  the 
peculiar  fat  known  as  butyrine ;  it  also  con- 
tains a  smaller  amount  of  casein,  some  trace 
of  albumen ;  also  extremely  minute  quanti- 
ties of  caprilin,  caproilin  and  caprylin. 
None  of  these  substances  would  be  present  in 
the  M^ge  product,  as  above  referred  to, 
which  would  therefore  lack  the  peculiar 
flavor  due  to  the  presence  of  these  producta. 
The  amount  of  water  and  of  salt  would  also, 
as  a  rule,  be  greater  in  dairy  butter  than  in 
the  Mege  product.  There  would  also  be  a 
difference  In  consistency,  inasmuch  as  the 
dairy  butter  would  not  constitute  a  homo- 
geneous mass  of  fatty  substance,  but  would 
be  a  solid  emulsion  of  such  fatty  substance 
in  which  the  same  existed  as  minute  sphe- 
roids or  particles  of  the  said  fatty  substance, 
scpnniteil  from  each  other  by  an  aqueous  fluid 
consisting  of  water,  holding  in  solution  salt 
and  traces  of  albumen  and  casein.  When 
the  Mege  product  has  been  converted  into  a 

188]  more  perfect  butter,  as  he  calls  it,  by  the 
addition  of  certain  substances,  as  indicated 
by  him,  it  will  then  contain  all  or  nearly  all 
the  materials  found  in  dairy  butter,  though 


not  in  exactly  the  same  proportions,  all  these 
distinctive  matters  beinff,  as  a  rule,  present 
in  smaller  proportions  in  the  Mege  product 
than  in  the  dairy  butter.  As  regards  the 
water  and  salt,  the  relative  proportions  may 
vary  either  way  in  different  samples,  de- 
pending upon  the  amount  of  salt  added  and 
the  amount  of  working  to  which  the  butter 
of  the  M6ge  product  has  been  subjected. 
As  regards  consistency  of  the  more  perfect 
butter  of  the  Mege  patent  and  ordinarv  dairy 
butter,  there  will  be  a  substantial  identity, 
both  being  solid  emulsions  of  fatty  matter 
with  an  aqueous  fluid.  ...  As  articles 
of  food,  the  Mege  product  and  ordinary  dairy 
butter  are  only  distinguishable  by  character- 
istics which  are  variations  of  degree.  Thus 
the  Mege  product,  in  its  simplest  form, 
would  have  less  flavor  and  a  less  agreeable 
consistency  than  good  dairy  butter,  while, 
on  the  other  hand,  its  freedom  from  disagree- 
able flavor  would  render  it  superior  to  a  low 
or  poor  grade  of  dairy  butter.  When  the 
flavoring  materials  were  added  the  Mege  pro- 
duct would  then  be  extremely  difficult  to 
distinguish  from  the  best  dairy  butter,  but, 
as  compared  with  a  very  fine  and  highly 
flavored  dairy  butter,  would  be  lacking  in 
fiavor.  As  regards  wholesomeness,  I  do  not 
think  there  would  be  anv  difference  between 
the  Mege  product  in  either  of  its  conditions 
and  ordinary  good  dairy  butter,  though  the 
Mege  product  would  be  better  in  this  respect 
than  a  strong  or  rancid  quality  of  dairy 
butter.  The  same  remark  applies  to  the 
nutritiousness  of  the  materials  compared, 
while  as  regards  palatableness  the  Mege  pro- 
duct would,  I  think,  hold  an  intermediate 
place  between  the  highest  and  the  lower 
grades  of  diarv  butter,  being  better  than  the 
low  grades  and  not  quite  equal  to  the  highest 
in  this  respect." 

On  the  question  of  the  identitv  of  the 
Bavarian  patent  with  reissue  No.  10, 187,  the 
opinion  of  the  circuit  court,  after  quoting 
the  text  of  the  specification  of  the  Bavarian 
patent,  says :  "  Here  we  have  the  directions 
of  the  Bavarian  patent  for  producing  the 
Mege  product,  consisting,  first,  of  crushing 
between  cogged  cylinders  and  washing,  by 
which  it  is  '  finely  subdivided. '  The  Ameri- 
can patent  says:  'A  complete  crushing  is 
necessary  unaer  millstones.'  So  that  it 
would  seem  there  is  only  a  difference  in  de- 
gree in  the  Bavarian  and  American  processes, 
as  to  the  crushing.  The  American  process 
says  the  fat  must  be  completely  crushed  so 
as  to  bruise  all  the  cells.  Tlie  Bavarian 
patent  says  it  is  to  be  finely  subdivided  by 
the  current  of  water  and  by  crushing  between 
the  conical  cogs  of  iron  cylinders.  In  both 
patents  Mege  uses  the  word  'crushing*  as  a 
title  or  heading  for  his  directions.  The  di- 
rections for  the  artificial  digestion  are  the 
same  for  the  two  patents,  except  that  in  the 
Bavarian  he  does  not  instruct  specifically 
how  to  make  the  artificial  gastric  juice.  He 
simpljr  says  it  is  'the  stomach  of  the  pig  or 
sheep  in  acidulated  water  ;*  but  the  proof  in 
this  case  shows  that  the  mode  of  making 
artificial  gastric  juice  was  well  known  in 
the  arts  bt'fore  the  date  of  Mege's  invention, 
I  and  he  undoubtedly  assumed  uiat  the  person 
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who  would  attempt  to  use  the  process  covered 
by  his  patent  would  have  sufficient  physiolog- 
ical and  chemical  knowledge  and  skill  to 
muke  artificial  gastric  juice.  The  American 
patent  also  states  that  the  fat/  while  in  the 
process  of  digestion,  is  to  be  kept  at  a  temper- 
ature of  lOd"*  F.,  while  the  Bavarian  patent 
says  it  is  to  be  the  temperature  of  the  animal 
bray ;  but  the  proof  in  this  case  shows  that 
lOdr  F.  is  the  temperature  of  the  animal  body, 
•0  it  would  seem  Uiere  is  no  substantial  differ- 
ence between  the  processes  of  digestion  de- 
scribed in  the  two  patents.  The  third  step  in 
the  Bavarian  patent  is  entitled  'Cooling, '  the 
process  of  which  is  pouring  the  clear  liquid 
fat  into  vessels  which  have  an  opening  at  the 
bottom,  and  containing  a  layer  of  tepid 
water,  where  they  are  coverea  and  remain 
until  crystallization  has  occurred  in  conse- 
quence of  the  cooling.  He  does  not  give  spe- 
cific directions  as  to  the  temperature  at  which 
the  fat  is  to  be  kept  during  the  crystallizing 
process,  but  evidently  leaves  that  to  the 
ULill  of  the  operator,  assuming  that  he  will 
sufficiently  understand  by  the  use  of  the 
word  'crystallization*  what  the  process  must 
be.  The  next  step  after  crystallization  is 
the  separation  of  the  oleo  and  margarine 
from  the  crystallized  stearine ;  and  this  in 
[100]  the  Bavarian  patent  is  accompanied  by  pres- 
sure between  the  hot  plates  of  a  press.  In- 
asmuch as  the  centrifugal  machine,  or  the 
hydro-extractor,  and  the  press  are  analogous 
devices  for  accomplishing  the  same  results — 
that  is,  of  expelling  the  liquid  or  fluid  con- 
tents from  the  mass — there  is  no  essential 
difference  between  the  Bavarian  and  Ameri- 
can patents  in  this  step  of  the  process.  The 
Bavarian  patent  is  also  silent  as  to  the  neu- 
tralization of  the  ferments  or  ^erms  of  de- 
cay, but  it  can  hardly  be  possible  that  any 
person  would  enter  upon  the  manipulation  of 
animal  fat  without  sufficient  common  knowl- 
edge and  skill  to  know,  without  instruction 
by  the  specific  terms  of  the  patent,  that,  in 
order  to  produce  sweet  and  pure  oil  or  fat, 
the  process  of  fermentation  and  decay  must 
be  prevented.  So  that,  taking  the  Bavarian 
patent  as  a  whole,  there  would  seem  to  be 
such  an  identity  in  the  processes  described 
as  to  make  them  essentially  the  same.  Prob- 
ably because  M6ge  assumed  that  whoever 
would  attempt  the  transformation  of  crude 
fats  under  his  process  in  Bavaria  would 
possess  more  knowledge  or  experience  in  re- 
gard to  the  handling  of  fats  than  he  assumed 
would  be  known  in  this  country,  as  a  matter 
of  general  knowledge,  he  deemed  it  necessary 
in  his  American  patent  to  give  more  minute 
tnd  specific  directions  in  regard  to  some  of 
the  steps  of  the  process  than  he  did  in  his 
foreign  patents.  Yet  we  think  there  can  be 
no  doubt  that  he  has  substantially  described 
the  same  process  in  both  patents.'' 

In  regard  to  the  Austrian  patent,  the  opin- 
ion of  Uie  circuit  court  says :  **  In  the  Aus- 
trian patent  issued  to  MCge,  October  81,  1869, 
he  describes  the  first  process  under  the  title 
of  'Perfect  washing,*  which  he  says  is  done 
'by  crushing  the  fresh  fat  just  taken  from 
the  animal  between  rollers  under  a  spray  of 
fresh  water.'  The  second  step,  'Artificial 
digestion/  consists  in  mixing  the  crushed 
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fat  'with  artificial  gastric  juice  (maceration 
of  a  pig's  stomach  in  acidulated  water),  in 
sufficient  quantity  to  immerse  it,  and  the 
mixture  is  kept  at  the  temperature  of  the 
animal  body  until  the  fat  appears  as  a  clear 
layer  on  the  surface.  *  Here  we  have  the 
same  process  as  in  the  American  patent,  ex- 
cept that  the  directions  for  crushing  do  not 
include  grinding  or  crushing  under  mill- 
stones, and  he  gives  no  recipe  for  making  [If 
artificial  gastric  iuice,  except  that  of  the 
maceration  of  a  pig's  stomach  in  acidulated 
water,  which  we  must  infer  he  assumed  was 
a  sufficient  direction  to  enable  an  ordinarily 
intelligent  i>erson,  skilled  in  tlie  art  of 
manipulating  or  handling  fats,  to  make  the 
gastric  juice.  The  directions  for  crystalliza- 
tion require  the  clear  fluid  fat  to  be  poured 
into  a  vessel  with  an  opening  at  the  bottom, 
and  containing  a  layer  of  tepid  water.  The 
vessel  is  then  covered,  and,  when  the  cooling 
and  crystallization  have  taken  place,  the 
cooled  mass  is  turned  out,  cut  in  slices  and 
placed  in  canvas  ba^  and  pressed  between 
warm  plates,  by  whidi  method  he  says  there 
is  obtained  about  sixty  per  cent  of  a  fatty 
body  resemblinfip  butter,  and  identical  in 
composition  witn  lard,  but  free  from  odor 
and  of  a  perfectly  pure  taste. " 

The  opinion  then  proceeds:  **The  French 
and  the  English  patents  give  substantially 
the  same  description  for  the  process  as  is 
contained  in  the  Austrian  and  Bavarian 
patents.  All  the  steps  of  the  American 
patent,  with  the  exception  of  the  neutraliza- 
tion of  the  ferments,  are  si>ecifically  called 
for  and  described,  although,  i>erhaps,  not 
with  all  the  minute  directions  which  arc 
found  in  the  American  patent.  All  the  proofs 
agree  that  Mege  was  a  man  of  inventive 
genius  and  high  scientific  acquirements  and 
It  can  hardly  be  possible  that  if,  between  the 
time  he  took  out  the  French,  English  and 
Austrian  patents,  in  1869,  and  the  Bavarian 

Eatent,  in  April,  1S78,  and  the  time  when 
e  applied  for  his  American  patent,  in  De- 
cember, 1878,  he  had  discovered  any  substan- 
tially new  and  material  addition  to  the  proc- 
ess covered  by  those  foreign  patents,  he 
would  not  have  specifically  named  and  stated 
wherein  the  American  differed  from  the  for- 
eign patents.  As  already  said,  it  seems  clear, 
from  M^j^e's  own  statements,  and  those  of 
his  solicitors,  that  the  purpose  was  to  cover 
by  the  American  patent  what  had  been  covered 
by  his  French  patent  of  1869,  and  we  cannot 
believe  that,  if  anything  in  addition  to  this 
foreign  patent  had  been  intended  to  be  intro- 
duced into  the  American  patent,  it  would 
not  have  been  stated  in  some  explicit  terms ; 
and  there  can  be  no  doubt  that  the  French, 
Austrian  and  Bavarian  patents  are  substan- 
tially identical." 

In  regard  to  the  foreign  patents  the  opinion  [18 
of  the  circuit  court  says:  **The  scientific 
experts  called  by  the  complainant,  Professors 
Morton,  Chandler  and  "Wheeler,  have  testified 
that  they  do  not  think  the  invention  described 
in  the  American  patent  is  found  in  either  of 
the  foreign  patents.  Their  reasons  for  such 
conclusion,  briefly  summarized,  are:  (1) 
that  the  crushing  spoken  of  in  the  foreign 
patents  is  not  so  complete  and  thorough  as 
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that  called  for  by  the  American  patent,  where 
the  fat  is  to  fall  from  cylinders  under  mill- 
Atones,  which  shall  completely  bruise  all  the 
cells;  (2)  that  in  the  American  patent  the 
•digestion  is  to  be  accomplished  with  a  less 
-quantity  of  gastric  juice  than  is  called  for 
by  the  foreign  patents,  as  the  foreign  patents 
say  the  crushed  fat  is  to  be  immersed  in  the 
artificial  gastric  juice;  (8)  that  by  the 
Amercian  patent  the  temperature  may  be 
raised  above  108^  F.^  'so  that  the  matter  shall 
•completely  separate/  while  the  foreign  pat- 
ents limit  the  degree  of  heat  to  the  tempera- 
ture of  the  animal  body;  (A)  that  in  the 
ioreifi^  patents  the  process  ox  cooling  is  al- 
lowed to  proceed  to  such  a  point  that  the 
mass  can  be  cut  in  pieces  or  slices,  while  in 
the  American  patent  the  product  is  no'*  al- 
lowed to  cool  so  as  to  become  rigid,  but  is 
■retained  at  a  temperature  of  about  86*. 

**With  all  due  respect  to  the  opinions  of 
these  eminent  chemists,  we  must  say  that  the 
points  of  difference  suggested  by  their  testi- 
mony are  purely  wholly  differences  in  degree. 
The  necessity  of  crushing  is  stated  in  all  the 

Satents,  both  American  and  foreini.  The 
cgree  of  crushing  would  obviously  affect 
tlie  quantity  of  oil  extracted  from  the  fat 
by  the  process  of  digestion,  as  the  only  ob- 
ject of  the  crushing  is  to  release  the  fat  from 
the  tissues  in  whidi  it  is  held  in  its  natural 
condition.  The  necessity  for  thorough  and 
minute  comminution  is  one  that  would 
suggest  itself  from  any  operative's  common 
knowledge.  Any  man  who  had  intelligence 
enouffh  to  know  the  uses  of  his  own  teeth 
would  know  the  necessity  of  the  complete 
comminution  of  any  article  to  be  subjected 
to  the  process  of  digestion  or  the  action  of 
the  gastric  juice,  it  would  hardly  require 
a  scientist  to  instruct  an  operative  that  the 
more  finely  a  substance  is  comminuted  the 
more  direct  and  prompt  would  be  the  action 
of  the  gastric  juice  and  the  process  of  diges- 
tion. 

"As  to  the  differences  in  the  process  of 
digestion  between  the  American  and  foreign 
patents,  it  would  seem  to  be  true  that  &e 
measured  Quantity  of  gastric  juice  directed 
to  be  used  in  the  American  patent  is  less  than 
that  called  for  in  the  foreign  patents,  because 
he  gives  specific  directions  as  to  the  number 
of  liters  of  gastric  juice  for  100  kilogrammes 
of  fat  in  the  American  patent,  while  in  the 
foreign  patent  he  says  tne  fat  must  be  im- 
mersed in  the  gastric  juice;  but  the  proof 
shows  that  the  formula  for  the  gastric  juice 
in  the  American  patent  gives  a  more  potent 
and  effective  product,  and  we  presume  MIge 
may,  by  his  exi>erience  and  practice  under 
his  patents,  have  ascertained  at  the  time  he 
took  the  American  patent  that  the  process 
of  digestion  could  be  accomplished  with  a  less 
quantity  of  gastric  luice  than  was  described 
in  his  first  patents ;  but  this  is  only  a  differ- 
ence in  degree,  and  with  a  larger  quantity 
of  gastric  juice  and  not  so  complete  com- 
minution, about  the  same  result  would  prob- 
ably be  obtained  as  with  complete  and 
thorough  crushing  of  all  the  fat  cells  and  a 
smaller  quantity  of  gastric  juice,  especially 
if  made  stronger  or  more  potent ;  so  that  the 
differenoe  in  toe  American  and  foreign  pat- 


ents in  that  regard  seems  to  us  wholly  im* 
material  and  unsubstantial. 

**  As  to  the  claim  that  these  witnesses  find 
in  the  American  patent  permission  to  raise 
the  temperature  above  108*  F.,  we  do  not 
think  it  is  well  founded  when  the  whole  of 
Mcge*s  specifications  in  his  American  patent 
are  considered.  Under  the  third  head,  'Con- 
centrated digestion,'  Megesays:  'WhenJ^e 
fat  has  descended  in  the  vessel  he  meltea  it 
by  means  of  artificial  digestion,  so  that  the 
heat  does  not  exceed  108*  F. '  Further  on,  in 
the  same  paragraph,  he  says:  'He  slowly 
raised  the  temperature  to  about  108*  F.,  so 
that  the  matter  shall  completely  separate.' 
Taking  these  two  expressions  together,  it 
seems  to  us  the  first  limits  the  second,  and 
that  the  directions  of  the  patent  are  specific 
not  to  raise  the  temperature  above  103*  F. 
Certainly  the  language,  'I  slowly  raise  the 
tempen\ture  to  about  108*, '  does  not  author- 
ize raising  the  temi>erature  above  that  point. 
When  the  distinction  immediately  before  ii 
that  it  must  not  exceed  108*  F.  ;  and  when 
we  consider  this  language  of  the  specifica- 
tions in  the  light  oi  the  testimony  in  the 
case,  which  shows  that  gastric  juice  is  de- 
stroyed whenever  its  temperature  is  raised 
much  above  103*  F.,  we  think  there  can  be 
no  doubt  that  the  eminent  scientist  who  de- 
vised this  process  intended  to  keep  within 
the  limits  m  which  his  gastric  juice  would 
be  operative  for  the  purposes  of  digestion. 

*'The  last  and  final  distinction,  that  the 
foreign  patents  contemplated  a  cooling  of  the 
mass  below  86*,  or  until  it  had  become  stiff 
so, that  it  could  be  handled  and  cut,  before 
the  pressure  was  applied  for  the  purpose  of 
separating  the  oleomargarine  from  the  stea- 
rine,  is  a  distinction,  as  it  seems  to  us,  with- 
out a  difference.  If  the  stearine  had  become 
crystallized  in  the  mass,  although  it  might 
at  one  time  have  been  cooled  below  86*,  when 
it  was  sliced  and  placed  between  the  warm 
plates  in  the  press  the  oleomargarine  would 
again  become  liquid,  and  fiow  out  under  the 
action  of  the  warm  plates  and  the  press,  so 
as  to  secure  the  separation;  and  that  such 
was  the  result  is  sufficiently  established  by 
the  statements  in  the  foreign  patents,  notably 
the  Austrian  and  English,  that  about  60  per 
cent  of  a  mixture  of  the  margarine  and  oleine, 
of  a  composition  identical  with  lard,  but  of 
superior  flavor,  was  obtained  by  the  pressure, 
and  would  seem  to  show,  in  the  light  of  the 
proof  in  this  case,  that  he  obtained  as  laree 
a  product  as  is  obtained  by  the  process  of  t£e 
American  patent. 

"A  fair  test  of  the  question  as  to  whether 
the  American  patent  is  anticipated  by  the 
foreign  patents,  or  is  included  in  them,  we 
think  would  be:  Were  a  person  in  thia 
country,  after  the  issue  of  the  present 
American  patent,  to  commence  the  manufac- 
ture of  oleomar^rine  by  the  precise  prooesa 
described  in  the  Bavarian  or  Austrian  patents, 
supposing  that  process  had  not  been  patented 
abroad,  would  the  courts  refuse  an  injunction 
to  restrain  the  use  of  the  process  on  the 

Sound  that  it  infringed  that  covered  by  the 
nerican  patent?  We  can  hardly  deem  it 
possible  that  any  intelligent  court  would 
deny  an  injunction  if  applied  for  under  such 
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circumBtanccfl,  and  we  think  this  fairly  il* 
lustrates  the  relation  of  the  foreign  to  the 
American  patent." 

The  conclusion  of  the  circuit  court  was 
that  the  plaintiff's  patent  expired  hy  the  ex- 
piration of  the  Bavarian  and  Austrian  patents. 

We  have  carefully  considered  the  argu- 
ments urged  in  the  briefs  of  the  counsel  for 
the  plaintiffs,  in  connection  with  the  testi- 
mony of  their  experts,  and  are  of  opinion 
that  the  views  of  the  Circuit  Court,  above 
quoted,   are  correct     Its  dtaru  U  c^ffirmed. 


[W] 


THE  VICKSBURG,  SHREVEPORT  AND 

PACIFIC  RAILROAD  COMPANY. 

Flff.  in  Err,, 

9, 

ROBERT  N.  SMITH  bt 


Oee  8.  C.  Beporter*s  ed.  ISS-jBOO.) 
^ritdtetional  amauni. 

Where  plaintiflB  claim  to  recover  a  part  of  a  tract 
of  lond,  which  part  is  not  of  the  value  of  over 
$2,000,  this  court  has  no  Jurtsdiction  of  the  case, 
althouflrh  the  whole  of  the  tract  of  which  plain- 
tiffs claim  the  ownership  is  worth  $10,000. 

[No.  276.] 

Submitted  Apr.  IiaSBO,  Decided  Apr,  91, 1890, 

ri  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Louisiana  to  review  a  judgment  to  recover 
possession  of  land.    Diemieted, 

The  facts  are  stated  in  the  opinion. 

Meetri.  Edward  Colston,  Frank  P. 
Btubbe  and  Wiee  A  Hemdon  for  plaintiff  in 
error. 

Meeere,  A*  EL  Leoiuhrd  and  Lamd  d  Land 
for  defendants  in  error. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  at  law,  hrought  in  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Louisiana,  by  Robert  N. 
Smith,  Elizabeth  A.  Smith  (wife  of  Marine 
Duvall,  Joined,  authorized  and  assisted  by 
her  husband),  William  L.  Smith,  Elizabeth 
W.  Smith  (widow  of  James  F.  Smith),  citi- 
tens  of  Kentucky,  and  Jotm  S.  Smith,  a 
citizen  of  Colorado,  as  legal  heirs  of  William 
W.  Smith,  deceased,  against  Cteorge  A. 
Turner,  a  citizen  of  Louisiana. 

The  petition  avers  that  the  State  of  Louisi- 
tna,  on  the  14th  of  May,  1858,  sold  to  Will- 
ism  W.  Smith  a  certain  tract  of  land  known 
S8  Silver  Lake,  situated  in  section  81,  town- 
ship 18,  ranges  18  and  14,  in  the  Parish  of 
Caado,  in  the  State  of  Louisiana,  containing 
an  area  of  186.57  acres,  at  the  maximum 
price  of  $1.25  per  acre,  which  at  the  same 
time  was  paid  into  the  treasury  of  the  State 
by  said  Smith ;  that,  after  that  sale,  and  on 
the  24th  of  February,  1855,  the  State  issued 
a  patent  for  said  tract  of  land  to  Smith ; 
that  it  acouired  said  tract  as  swamp  and 
overflowed  land,  granted  to  it  by  the  Acts  of 
Congress  of  1849  and  1850,  and  sold  the  land 
to  Smitb  as  swamp  and  overflowed  land ;  that 
all  sales  of  land  In  Louisiana,  claimed  by 
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the  State  as  swamp  and  oyerflowed  lands, 
whether  made  by  the  United  States  or  by  the 
State,  and  whether  the  land  sold  was  of  that 
character  or  not,  were  confirmed  by  the  Act 
of  Congress  of  March  2,  1855,  entitled  "An 
Act  for  the  Relief  of  Purchasers  and  Loca- 
tors of  Swamp  and  Overflowed  Lands  ;**  that 
the  Act  of  1855  was  extended  to  sales  made 
after  its  passage,  and  was  continued  in  force, 
by  the  Act  of  March  8,  1857,  to  confirm  all 
selections  of  swamp  and  oyerflowed  lands  by 
the  several  States  under  the  Acts  of  1849  and 
1850 ;  that  the  Act  of  1855  confirmed  the  title 
of  Smith  to  the  tract  of  land  known  as  Silver 
Lake,  whether  it  belonged  to  the  State  imder 
the  Swamp-Land  Acts  of  Congress,  or 
whether  it  belonged  to  the  United  States ; 
that  Smith  acquired  a  title  to  the  land  both 
from  the  State  and  the  United  States,  by 
purchase  and  by  confirmation  by  Act  of  Con- 
gress ;  that  that  title  is  paramount  to  all 
subsequent  claims  from  the  government,  and 
is  indefensible  under  the  Act  of  Confirma- 
tion of  March  2,  1855 ;  that  the  plaintiffs  are 
the  owners  of  the  tract  of  land  known  as 
Silver  Lake,  which  is  illegally  withheld 
from  them,  and  a  part  of  it,  containing  40 
acres  or  more,  is  in  the  possession  of  George  [19* 
A.  Turner,  a  citizen  of  Louisiana,  who  re- 
fuses to  deliver  to  the  plaintiffs  that  part  of 
the  land ;  and  that  the  part  in  the  possession 
of  Turner  is  worth  at  least  $600.  The  prayer 
of  the  petition  is  for  a  citation  to  Turner, 
and  for  Judgment  for  the  recovery  of  said 
tract  of  land  in  his  possession,  witn  its  rev- 
enues, from  Judicial  demand. 

Turner  was  served  with  a  citation,  and 
put  in  an  answer  alleging  that  he  was  in  the 
possession  of  a  portion  of  the  property  de- 
scribed in  the  petition  as  a  tenant  of  the 
Vicksburg,  Shreveport  and  Pacific  Railroad 
Company,  and  praying  that  his  said  lessor 
and  the  owner  of  the  property  be  made  de- 
fendant, and  he  be  discharged.  An  order  was 
made  by  the  court  that  the  Company  be  made 
a  defendant  in  his  place,  and  a  citation  was 
issued  to  it,  with  which  its  president  was 
duly  served.    It  was  a  Louisiana  corporation. 

ThQ  Company  first  filed  an  exception  to  the 
capacity  of  the  plaintiffs  to  sue,  on  the 
ground  that  they  were  not  the  legal  heirs  of 
Smith,  and  if  they  were,  were  not  his  sole 
heirs.  This  exception  was  tried  and  over- 
ruled. A  plea  and  exception  of  ree  odMidi' 
cata  to  the  suit  was  then  filed  by  the  Com- 
pany, on  the  ground  that,  in  a  suit  entitled 
The  State  cf  Lmieiana  v.  W.  W,  Smith,  in 
the  District  Court  of  Caddo  Parish,  Smith 
put  at  issue  the  validity  and  legality  of  his 
title  to  the  land  described  in  the  plaintiffs' 
petition  under  the  certificate  and  patent  de- 
scribed therein ;  that,  upon  a  final  hearing, 
judgment  was  rendered  in  that  suit  decreeing 
said  certificate  and  patent  null  and  void,  ana 
that  they  be  canceled  and  delivered  to  the 
State  of  Louisiana ;  and  that  the  plaintiffs, 
the  heirs  of  Smith,  were  bound  by  the  Judg- 
ment in  that  suit. 

The  Company  also  put  in  an  answer  to  th* 
petition,  denying  its  allegations,  and  alleg- 
ing that  the  sale  or  entry  of  the  land,  as 
set  forth  in  the  petition,  was  canceled  by  the 
register  of  the  state  land  office,  on  the  10th 
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of  June,  1853,  and  the  cancellation  was  duly 
notified  to  Smith;  that  the  sale,  entry  and 
])atent  were  without  authority  of  law,  for 
reasons  set  forth  in  the  answer ;  that  the  land 
was  never  selected  by  the  State  of  Louisiana 
as  swamp  and  ovei'flowed  lands,  and  never  ro- 

Eorted  to  the  commissioner  of  the  General 
■and  Office,  and  never  approved  as  such  by 
the  survey  or- general,  the  Secretary  of  the  In- 
terior or  the  commissioner  of  the  General  Land 
Office,  and  never  listed  or  returned  by  the 
Secretary  of  the  Interior  to  the  State  as 
swamp  and  overflowed  lands ;  that  the  State 
had  never  claimed  or  acquired  the  land  as 
such ;  that  the  land  did  not  belong  to  that 
class  of  lands,  but  to  the  other  class,  known 
or  designated  as  "shallow  lakes,"  and  there- 
fore was  not  embraced  in  the  grant  from  the 
United  Stjitcs  of  swamp  and  overflowed  lands, 
under  the  Acts  of  Congress  of  1849  and  1850 ; 
that  the  Company  wastlic  owner  of  the  land, 
by  grnnt  from  the  United  States  to  the  State, 
under  the  Act  of  Con^-jress  of  June  8,  1856, 
to  aid  in  the  construction  of  railroads  in  the 
State,  and  which  was  accepted  by  the  State 
for  that  purpose;  tlmt,  all  the  requirements 
of  said  grant  having  been  complied  with  by 
the  State  and  by  the  Vicksburg,  Shrcveport 
and  Texas  Railroad  Company,  the  land  de- 
scribed in  the  petition,  being  embraced  in 
that  grant,  was  acquired  by  tlmt  company, 
and  duly  certified  or  patented  by  the  United 
States  as  belonging  to  that  company ;  and 
had  been  legally  sold  or  transferred  by  it  to 
the  defendant  Company ;  and  that  the  land 
described  in  the  petition  and  sought  to  be 
recovered  in  the  suit  was  worth  at  least 
$10,000.  The  answer  prayed  that  the  plain- 
tiffs* demand  be  rejected,  and  for  judgment 
decreeing  the  Company  "to  be  the  owner  of 
said  land  and  quieted  in  possession  thereof, 
and  for  general  relief." 

The  case  was  tried  by  a  jury^  which  ren- 
dered the  following  verdict :  **  We,  the  jury, 
find  for  plaintiffs,  and  that  the  land  sued  for 
is  described  in  the  plat  made  by  W.  R.  De- 
voe  and  filed  in  evidence."  A  motion  for  a 
new  trial  was  made  and  overruled,  and  a 
Judgment  was  entered  against  Turner  and 
the  Company,  adjudging  that  the  plaintiffs 
were  the  owners  of  the  land  in  controversy, 
and  entitled  to  its  possession,  the  land  "being 
known  and  described  as  follows," — and  then 


and  as  shown  and  described  on  map  and 
survey  of  same  made  by  W.  R.  Devoe,  civil 
engineer,  on  file  and  of  record  in  said  cause." 
The  judgment  also  ordered  that  writs  of 
possession  issue  in  favor  of  the  plaintiffs 
and  against  the  defendants ;  that  the  plain- 
tiffs have  judgment  against  the  defendants 
for  costs ;  and  that  the  plea  of  ret  adjudicata 
be  overruled.  The  Railroad  Company  has 
brought  a  writ  of  error  to  review  the  judg- 
ment. 

There  are  six  bills  of  exceptions  found  in 
the  record.  One  of  them  states  that  on  the 
trial  the  Company  offered  three  persons  as 
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competent  witnesses  to  prove  that  the  land 
described  and  claimed  by  the  plaintiffs  in 
their  petition,  under  a  certificate  and  patent 
from  the  State  of  Louisiana,  "and  whicli  is 
claimed  by  defendant  under  a  grant  from  the 
United  States  government  to  the  State  of 
Louisiana  to  aid  said  railroad,  and  for  which 
defendant  prays  judgment,  recognizing  their 
ownership,"  etc.,  was  worth  $10,000;  that 
the  plaintiffs'  counsel  objected,  on  the  ground 
that  the  only  part  of  the  Silver  Lake  tract  of 
186.57  acres  that  was  in  controversy  in  this 
suit  was  the  part  alleged  to  be  in  the  posses- 
sion of  Turner, "  and  it  was  admitted  by  coun- 
sel for  defendant  that  said  part  or  parcel  of 
land  was  not  worth  exceeding  two  thousand 
dollars."  The  bill  of  exceptions  states  that 
the  objection  of  the  plaintiffs  was  sustained 
by  the  court,  on  the  ground  that  the  petition 
claimed  only  the  number  of  acres  in  the  pos- 
session of  Turner ;  that  the  judgment  in  this 
case,  if  for  the  plaintiffs,  could  affect  only 
the  land  held  by  him ;  and  that  the  claim 
set  up  by  him  or  by  the  Railroad  Company 
did  not  make  this  a  suit  for  more  than  the 
number  of  acres  of  land  claimed  by  the  plain- 
tiffs, "which  is  about  forty  acres,  more  or 
less,  and  is  shown  by  admission  of  counsel 
not  to  be  worth  more  than  two  thousand 
dollars." 

The  plaintiffs  move  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  matter  in  dis- 
pute does  not  exceed  the  sum  of  $5,000,  ez- 
*  elusive  of  costs.  The  Railroad  Company  con- 
tends that  the  plaintiffs,  by  their  petition, 
claim  to  be  the  owners  of  the  entire  Silver 
Lake  tract  of  186.57  acres ;  that  the  Company 
by  its  answer  also  claims  title  to  the  entire 
tract ;  that  it  is  stated  by  the  court,  in  one 
of  the  bills  of  exceptions,  tliat,  if  the  suit 
involves  title  to  the  186.57  acres,  the  land 
"  is  worth  about  $10,  000,  as  is  admitted  by 
counsel  for .  plaintiffs ;"  and  that  therefore 
this  court  has  jurisdiction  of  the  writ  of 
error. 

But  we  are  of  opinion  that  this  court  is 
without  jurisdiction  of  the  case.  All  that 
the  plaintiffs,  in  their  petition,  claimed  to 
recover  was  the  part  of  the  land  which  was 
in  the  possession  of  Turner,  alleged  therein 
to  contain  40  acres  or  more.  The  answer 
alleged  that  the  land  sought  to  be  recovered 
in  the  suit  was  worth  at  least  $10,000,  and 
prayed  that  the  plaintiffs'  demand  be  rejected, 
and  for  judgment  decreeing  the  Company 
"to  be  the  owner  of  said  land."  This  put  in 
issue  only  the  land  in  the  possession  of 
Turner.  The  judgment  is  limited  to  a  piece 
of  land  described  by  metes  and  bounds,  and 
containing  S5Mf  acres,  as  shown  by  a  map 
and  survey  of  tne  same,  on  file  and  of  record 
in  the  cause.  The  value  of  that  parcel  of 
land  is  shown  clearly  to  be  not  over  $2,000 
and  this  is  conclusive  as  to  our  jurisdiction. 
Elgin  ▼.  Marshall,  106  U.  S.  578  [27:  249], 
and  cases  there  cited  ;  Opelika  City  v.  Daniel, 
109  U.  S.  108  [27 :  878]  ;  BntM  v.  MancJiester 
di  K.  R.  Co,  117  U.  8.  514  [29 :  990]  ;  Gib- 
9on  Y.  Shufddt,  122  U.  S.  27  [30 :  1083]. 

Writ  qf  error  ditmined. 
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807]   THE  CENTRAL  TRUST   COMPANY  OF      Ited  by  rtatute  for  taklnsr  an  appeal  from  the  de. 

NEW  YORK.  Avpt,,  cree  sousrht  to  be  reviewed. 

t,.  [Nos.  1277,  1278.  1279.  1280,  1281,  1282.] 

THE  GRANT  LOCOMOTIVE  WORKS  »r  q^^^^^,,^,s90.  DecimApr.  21.1^90, 


THE    DAYTON,     FORT    WAYNE  AND    A^^^*^T^I?^lfr^#^^*?*®i^*'^**^^^^ 
CHICAGO  RAILROAD  COMPANY.  Appt.,    itJ^' ^iF^j*^  States  for  the  SouttiemDis- 

^  »     «-   i    ^1^  qi  qjjjq  decreeing  parent  in  Nos.  1277, 

r^TTT:*  /nr»Axrm  r  r\nr!^t\n^^x^^  wnnira  »•  1^'''®'  ^279,  1280,  of  Certain  amounts  due  in- 
THE  GRANT  LOCOMOTIVE  WORKS  bt  tervening  petitioners  out  of  the  sum  bid  on  a 

•^^  mortgage  foreclosure  sale,  and  that,   in  de- 

THE  CENTRAX^T  COMPANY  OF  |2S,ldf  .SYrrn' ^e^'^s^rf-K 
NEW  YORK.  Appt,,  ^^es  bills  of  review  in  Nos.  1281  and  1282. 

^'  Nos,    1278  arid  1280  dismissed.    Nos,    1277. 

R.  S.  GRANT.  1279,  1281  and  1282  affirmed 

THE    DAYTON,    FORT    WAYNE    AND  Statement  by  ifr.  Chitf  Justice  Tnllen 

CHICAGO  RAILROAD  COMPANY,  Appt,,  On  August  1  and  2,  im,  upon  a  creditor*! 

«.  bill   brought  by  Granville   D.    Braman.   a 

R  S.  GRANT.  judgment  creditor  of  the  Toledo,  Cincinnati 

and  St  Louis  Railroad  Comi>an7,  Edwin  D. 

THE  CENTRAL  TRUST   COMPANY  OF  Dwight  was  appointed  receiver  of  all  the 

NEW  YORK,  Appt.,  propertjr  of  the  company  in  Illinois,  Indiana 

9  and  Ohio,   by  orders  made  in  the   Circuit 

THE  GRANT  LOCOMOTIVE  WOEKB  kt  ^^^^^  ^^'^t'lHrn  ull'cM 

^'  Trust  Company  filed  its  bill  in  the  United 

THE  CENTRAL  TRUST  COMPANY  OF  Stot^. Circuit  Court  frn;  the  Southern  ^ 

*  irv^  ^Aiiir    A^*  of  Ohio,  against  the  Toledo,  Cincinnati  and 

JSJ3-W   YUKIL,  Appt,,  g^   Lo^.g  gailroad  Company,  the  Cincinnati 

onAXTT  Northern  Railway  Company  and  the  said 

R,  S.  GRA^iT.  Braman  and  another,  asking  a  foreclosure  of 

certain  mortgages  therein  described.     This 
(See  8. 0.  Reporter's  ed.  2Q7-a7«)  cause  was  numbered  8554. 

In  October,  1888,  the  Central  Trust  Com- 

AppealalOe  interest— final  decrees,  when  weat-   ^^j  flig^  jts  bill  in  the  same  court  against 

edr-^intervening  petitianr-discretum  of  court,    ^^^  Toledo,  Cincinnati  and  St.  Louis  Rail- 

not  reviewable— appeal,  what  tt  hnngs  up—  ^ad   Company,    the   Toledo,    Delphos   and 

HUs  of  review,  when  brought.  Burlington  Railroad  Company  and  the  said 

Bfaman,   for  a  foreclosure  of   certain  mort- 
l.   Purcbascwatamwtfiraffe-foreclomires^  gages   therein  set  forth,    which  cause  was 

V~!ril*i*^^?J[2i^tt2J^'^w^i;™r.V^^^^  Numbered  8678.     On  October  25.    1888,   one 

of  sufficient  of  their  bid  to  pay  claims  aajudffed  -rn-nua^™  t    n^i^  «r.a  ^-ryr^^iw^^^A  ^^^^i^^^  ^# 

to  be  prtor  in  equity  to  the  mortgage  or  for  a  re-  ^ ^^^^"°,''^"  ^*«  was  appointed  receiver  of 

sale  erf  the  property,  cannot,  noToan  their  as-  *^«   mortgaged   property   in   each   of    these 

signee,  appeal  from  the  orden  adjudging  that  causes,  took  possession  of  it  and  superseded 

such  claims  be  paid  by  them  out  of  the  amount  the  possession  of  the  former  receiver,  Dwight. 

of  their  bid  or  that  the  mortgaged  property  be  October    27,    1888,    the    Grant  Locomotive 

resold;  they  have  no  appealable  Interest  In  the  Works  and  the  Ainerican  Loan  and  Trust 

premises.  Company  by   leave  filed  their  intervening 

e.   The  court  below  cannot  of  Its  own  motion  va-  petition  in  No.  8578,  setting  up  a  contract 

cate  Its  final  decrees,  after  the  dose  of  the  term  between  the  Toledo,  Cincinnati  and  St.  Louis 

at  which  they  were  made.  Railroad  Company  and  the  Grant  Locomotive 

iL   A  decree  upon  an  Intervening  petition  In  a  fore-  Works,  for  the  leasing  and  conditional  pur- 

closure  suit  against  a  railroad  company,  ad Judg-  chase  by  and  sale  to  the  railroad  company  of 

tog  that  certain  locomotives  used  by  that  com-  ten  locomotives,  Nos.  67  to  66,  for  the  price 

pany  under  a  contract  for  their  purohase  should  of  $105,000,  payable  in  installments,  the  title 

be  paid  for  from  the  sale.  Is  a  final  decree.  ^  tijg  locomotives  remaining  in  the  Grant 

4.   The  refusal  of  the  court  below  to  aUow  plead.  Locomotive  Works  until  payment  was  fully 

tags  to  be  amended  and  the  denying  an  appUca^  m^de;   that  the  whole  purchase   price  was 

i^t  S^ri^iS'wSS.'SJ^^xSf  no^^^  represented  by  bonds  of  the  railroad  company, 

ttotcourtwlthwhlchthlscourtwmnotlnterfer^   ^^^  y^^^  ^^  ^^^  ^^^  ^j  ^j^^  Americ^ 

6.    Where  an  order  Is  merely  to  execution  of  a  ^o^^  and  Trust  Company  at  Boston,  and  cer- 

former  decree,  an  appeal  from  the  order  does  not  Hir  j  T^  i.  •  j    /  *T^^       *^%«>  w**,  »*tx*  x^» 

ivriTi. turn fn^M. H«^Zrnn«A«.V^Ji^  tificd  to  by  ssid  trust  company  as  trustee ; 

.    i^^  ^  'oraier  decree  up  for  revision.  ^   default  of  the  Toledo,  Cinciiiati  and  St. 

a.    Bills  of  review  for  errors  apparent  of  record  t      t    t^  '^      jT^  *v*^*^*v,  v*"***«**»t..  «»**v.  wv. 

must  ordinarily  be  brought  wlttSTthe  tlmVlSS  ^H.^*  ^'lU"^  Company ;  and  praying  a  sur- 

I_ render  of  the  ten  locomotives  and  the   pay- 

NoT«.-B(n  cf  review:  nature  of;  when  may  be  ^^^\  ^^  *^^  arrears  due  for  rent,  interest  and 

brought;  who  may  maintain;  time  within  which  to  repairs  up  to  that  time  under  said  contract, 

be  hrovtght;  what  H  OiouUL  contain.   See  naU  to  c^<l  cilso  of  any  deficiency  that  might  arise 

Bank  of  U.  3.  v.  Bltohle,  8:  880;  also  nau  to  SheU  upon  a  resale  by  them  of  the  said  ten  locomo* 

ton  V.  Van  Kleeok,  87:  Wk  tives,  and  for  other  relief. 
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On  the  same  day,  R  8.  Grant  filed  in  No.  pennanent  equipment,  and  that  the  value  of 

8554   his   intervening  petition,   alleging    a  said  locomotive  as  fixed  in  said  agreement  of 

similar  contract  with  the  Cincinnati  ]Northem  lease  is  reasonable,  and  that  the  petitioner, 

Railway  Company  in  respect  to  other  locomo-  R.  S.  Grant,  the  owner  of   said  locomotive 

ti  ves  at  the  price  of  $90, 558. 07,  of  which  $18,  •  and  tender,  is  willine,  upon  receipt  of  the  con- 

658.07  was  paid  in  cash,  and  the  remaining  tract  price  or  upon  being  adequately  secured 

$72,000  was  made  payable  in  monthlv  install-  therein,  to  transfer   the  title  of  the  same  to 

ments,  represented  bv  bonds  of  the  Cincinnati  the  receiver ; 

Northern  Railway  (Jompany,  the  parent  of  "And  the  matter  bein^  fullj  heard  by  the 

which  was  assumed  by  Uie  Toledo,  Cincinnati  court  and  upon  due  deliberation  thereon,  it 

and  St.  Louis  Railroad  Company,  upon  con-  is  hereby  ordered,  adjudged  and  decreed  that 

solidating  with  the  former  company  in  1888,  the  receiver  pay  to  the  said  petitioner  as  ren- 

the  title  to  the  locomotives  remaining  in  the  tal  for  said  locomotive  and  tender  and  in  full 

said  Grant  until  payment  in  full  was  com-  for  all  claims  for  rental,  interest  and  repairs 

pleted ;  the  default  of  the  Toledo,  Cincinnati  down  to  the  first  day  of  December,  1888,  the 

and  St.  Louis  Railroad  Company;  and  pray-  sum  of  $770.48,  the  same  being  the  amount 

ing  for  the  return  of  the  locomotives ;  the  due  to  said  date  under  the  terms  of  said 

payment  of  all  arrears  due  for  rent,  interest  lease. 

and  repairs  up  to  that  time,  and  also  of  any  "And  the  further  sum  of  $7,520,  balance 

deficiency  that  might  arise  upon  a  resale  en  in  full  as  purchase  money  for  said  locomotive 

the  said  locomotives,  and  for  other  relief.  and  tender. 

On  December  6,  1888,  Craig,  as  receiver,  "  And  it  is  further  ordered  that  the  receiver 
by  his  attorney,  filed  his  answer  to  the  inter-  pay  said  several  amounts  as  part  of  the  oper- 
vening  petitions,  admitted  the  agreements  and  ating  expenses  of  the  said  railway  out  of  any 
the  defaults  in  payment,  and  funher  answered  money  not  appropriated  for  the  payment  ox 
that  all  the  locomotives  were  in  his  posses-  current  labor,  supplies  and  taxes, 
sion  and  were  necessary  to  the  operation  of  "And  it  is  further  ordered  and  decreed 
the  railroads  by  him,  and  prayed  that  the  that  the  said  several  amounts  with  interest 
court  would  make  such  order  as  would  enable  thereon  at  the  rate  of  six  per  cent  from  the 
him  to  retain  the  possession  and  use  of  the  first  day  of  December,  1888,  shall  be  a  charge 
locomotives.  On  the  17th  of  December,  1888,  upon  the  earnings,  income  and  all  the  proper- 
the  attorney  of  the  recevver  notified  the  Judge  ty  of  the  said  Toledo,  Cincinnati  and  St. 
of  the  court  that  tiiere  was  no  reason  why  Louis  Railroad  Company,  and  especially  of 
judgment  should  not  go  upon  the  interven*  the  said  Cincinnati  Northern  Railway  Com- 
ing petitions,  and  that  there  was  no  objection  pany,  as  ahead  of  the  first-mortgage  or  other 
to  the  draft  of  decrees,  as  the  receiver  had  bonded  debt  of  said  company  or  either  of 
only  resisted  claims  for  damages,  and  these  them ;  and  any  balance  of  said  several  amounts 
haa  been  waived.  On  the  29d  Sbj  of  Decern-  remaining  unpaid  at  the  date  of  the  foreclos- 
ber,  1888,  of  the  October  Term,  two  orders  ure  and  sale  of  said  railways  shall  be  a  first 
were  entered  in  each  of  said  causes  Nos.  8554  lien  thereon,  and  the  said  sale  shall  be  msdo 
and  8578,  in  favor  of  the  intervening  petition-  subject  thereto. " 

ers.    The  two  in  favor  of  R  8.    Grant  in  on,-  -^«^«^  ^«^«,  ^««»«^«,«^ . 

No.  8654  were  as  follows :  The  second  order  commenced : 

"The  said  cause  came  on  to  be  heard  upon 
"The  said  cause  came  on  to  be  heard  upon  the  petition  and  the  answer  of  the  receiver 
the  petition  and  the  answer  of  the  receiver  thereto  and  upon  the  evidence  submitted  on 
thereto  and  upon  the  evidence  submitted  on  behalf  of  said  petitioner.  And  it  appearing 
behalf  of  said  petitioner.  to  the  satisfaction  of  the  court  that  the  re- 
"And  it  appearing  to  the  satisfaction  of  ceiver  has  in  his  possession  Grant  locomotives 
the  court  that  the  receiver  has  in  his  possession  numbered  67,  68  and  72,  with  their  tenders, 
Grant  locomotive  No.  78,  and  is  using  the  and  is  using  the  same  in  the  oi>eration  of  the 
same  in  the  operation  of  the  said  Cincinnati  said  southeastern  division  of  the  said  def en- 
Northern  Railway  Company  between  Cincin-  dant  company's  railroad,  between  Dayton 
nati  and  Dayton,  Ohio,  and  that  said  looomo-  and  Wellston,  Ohio,  and  that  the  said  locomo- 
tive is  one  of  the  ten  covered  by  the  agree-  tives  aje  three  of  the  ten  covered  by  the  agree- 
ment of  lease  set  out  in  said  petition,  and  ment  of  lease  set  out  in  said  i>etition  and 
was  acquired  by  said  railway  company  under  were  acquired  by  said  railway  company 
the  terms  of  said  agreement,  and  was  so  held  under  the  terms  of  said  agreement,  and  were 
at  the  date  of  the  appointment  of  the  receiver  so  held  at  the  date  of  the  appointment  of  tho 
herein;  receiver  herein." 

^^e^^eV^r^i^i^'SSS^r^^^^^  nrS^^n^^e^S^^^^^^Jil  ^ 

tot^Sd^'lSd^tm'l^in  ^^tinu^iS^^  ^^^  1'  ^^^  ^  *  '.-f^  »T  '"  '^ 

•nd'possession  since  that  date  SutrvSJ  f?Xi2^d  "S^S^fndS  't^f^Z^^'^  "^ 

madrimTof  the  monthly  payments  of  rentS  ^^^  ^^  concluded  as  follows: 

as  provided  in  said  indenture  of  lease,  or  other  "  And  it  is  further  ordered  that  the  receiver 

compensation  for  the  use  thereof ;  pay  said  several   amounts  as   part  of  the 

"And  it  further  appearing  that  the  said  loco-  operating  expenses  of  the  said  southeastern 

motive  is,  in  the  Judgment  of  the  receiver,  division  out  of  any  money  not  appropriated 

necessai^  to  the  proper  operation  of  said  rail-  for  the  payment  of  cuzreot  labor,  supplies 

way  and  should  be  acquired  as  part  of  its  and  taxes. 

J#  184  U.S. 


1889.  Oehtral  Tbust  Co.  y.  Gbant  Locomotttb  Wobks.  207-287 

**Aiid  it  is  further    ordered  and  decreed  of  this  cause  upon  the  railroad  of  the  Cin- 

that  the  said  several  amounts,  with  interest  cinnati  Northern  Railway  Company,  defend* 

thereon  at  the  rate   of  six  per  cent  from  the  ant  herein,  and  for  aay  deterioration  by  rea- 

1st  day  of  December,  1883,  shall  be  a  charge  son  of  such  use. 

upon  the  earnings,  income  and  all  the  prop-       **But  the  court  defers  the  determination  of 

erty  of  the  said  Toledo,  Cincinnati  and  St.  the  amount  of  such  compensation  until  the 

Louis  Railroad  Company,  and  especially  of  coming  in  of  the  report  thereon  of  the  master 

the  said  division,  prior  to  the  first-mortgage  appointed  in  this  cause  on  the  5th  day  of 

or  other  bonded  debt  of  said  railroad  or  said  April,  A.  D.  1884. 

division  thereof,  and   any   balance   of   said       *'And  the  court  does  further  find  that  the 

several  amounts  remaining  unpaid  at  the  date  said  pnetitioner  is  entitled  to  take  and  repos- 

of  the  foreclosure  and  sale  of  said  railroad  or  sess  himself  of  his  said  rolling  stock,  wher- 

said  division  shall  be  a  first  lien  thereon  and  ever  the  same  may  be  found,  in  the  possession 

the  said  sale  shall  be    made    subject  there-  of  the  receiver  appointed  in  this  cause,  or  of 

to."  the  receiver  appointed  in  causes  No.  8576, 

Upon  the  7th  day  of  March.   A.   D.   1884.  ^l\  ^\^  and  8579  in  this  court, 

the  same  being  one  of  the  days  of  the  February  ,,    ^^  ^^ave  is  hereby  granted  to  said  peti- 

Term,  1884,   of  the  court,  these  orders  were  tioner  to  apply  at  any  time  to  this  couit  for 

suspended  by  an  order  of  court,  the  petitioner  ?°yv.*^^^l^^^  ^'^®"  ^^^  "^^  ^  necessary 

obicctine  '^  in  that  behalf. 

On  the  15th  day  of  March.  A.    D.     1884,  .  "f°^  ^^  ^^^  ^J""^^?^,  Grwit  applied 

the  Central  Trust  Company  filed  ite  petition  ^o' leave  to  answer  the  petition  of  the  com. 

in  the  cause,  which  it  prayed  might  betaken  EJ*^°,*°,^i  the  Central  Trust  Company,   filed 

as  an  answer  to  the   intefvening  petition  of  ^""^^i^'.,^^'  *"^  ^  ^''^P'^'^^^k  *°*^5 

Grant,  and  also  as  a   petition  for  rehearing  by  affldayite  or  other  proof    wid  the  court 

and  review  of    the  oiSers  of  December  22T  en^^ertajjiing  the  opinion  that  the  answer  and 

1883,   which   it  further  asked  should  be  an-  J^davits  proposed  are,  by  the  force  of  the 

null^  and  set  aside.  foregoing  decree    rendered  unnecessary    de- 

On  the  10th  day    of  April,  of    the   April  f^'^^^  to  grant  the  leave  fsked  ^d  refused 

Term,  1884,  an  ofder  was  entered  in  the  cir-  ^  P?™**  ^  ^8^?f  ^  ^\^  petition  for  re- 

«,,?♦  Jir^^^Tf  M  fniinwa*  hearing,  ou  aflSdavits  or  other  proof  in  sup- 
cult  court  as  follows .  ^^^^^^^  to  be  filed ;  and  Uiereupon  the 

••  This  day  this  cause  came  on  further  to  intervening  petitioner.  R.  Suydam  Qrant,  in 

be  heard  upon  the  intervening  petition  of  R.  open  court,  prayed  an  appeal  from  the  fore- 

Suydam  Grant,  filed  in  this   cause  October  going  decree,   which   is  disallowed  by  the 

27.  1883,  and  the  court,  being  fully  advised  court." 
in  the  premises,  does  order,  adjudge  and  de- 
cree as  follows,  to  wit :  Two  like  orders,  mutaiii  mutandis,  were 

**  The  court  finds  that  the  two  decrees  herein  entered  in  case  8578  on  the  petition  of  the 

made  and  entered  upon  said  intervening  pe-  Grant  Locomotive  Works  and  the  American 

tition  on  the  22d  day  of  December,  A.  D.  Loan   and   Trust   Company,    December   22, 

1883,  were  entered  without  notice  to  the  com-  1883.  and  were  suspended  March  7,  1884.  and 

plainant  herein  and  without  proof ;  that  the  set  aside  April  10,   1884,  by  similar  ordera 

[S13]    aaid  decrees  are  erroneous  ana  unjust  to  the  to  those  in  No.  8554. 

bondholders  for  whom  said  complainant  is       In  June,  1884,  the  southeastern  division  of 

trustee ;  that  said  decrees  are  not  authorized  the  Toledo,  Cincinnati  and  St.  Louis  Railroad 

by  the  pleadings,  and  are  based  upon  a  mis-  Company  was  sold  under  a  decree  of  fore* 

recital  of  the  facts,  as  evidenced  by  the  record  closure,  which  sale  was  reported  and  con- 

of  this  cause.  finned  July  18,  1884.    The  Cincinnati  north- 

"That  said  decrees  were  authorized  by  the  em  division  of  the  said  railroad  was  sold 
court  without  examination  in  the  erroneous  under  a  decree  of  foreclosure  and  the  sale- 
belief,  entertained  at  the  time,  that  all  the  confirmed  by  order  made  on  July  9,  1884. 
parties  in  interest  had  assented  to  said  decrees,  The  decree  for  the  sale  of  the  southeasterik 
and  that  the  parties  adversely  interested  ac-  division  provided  that  unless  the  railroad 
quirednoknowledgeof  the  allowance  of  said  company  defendant  should  within  ten  days- 
oecrees  until  about  the  24th  day  of  February,  pay  into  court  the  amount  of  interest  in  arrear 
A.  D.  1884.  and  after  the  adjournment  of  the  and  the  sum  of  $20,000  to  be  applied  to  the 
term  of  court  at  which  the  same  were  entered,  payment  of  coste  and  expenses,  including  the 

"And  thereupon  it  is  by  the  court,  of  its  receiver's  indebtedness,    then  the  property 

own  motion,  ordered,  adjudged  and  decreed  should  be  sold,   and  that  upon  the  sale  not 

that  the  said  decrees  be.  and  they  are  hereby,  less  than  $20,000  should  be  paid  in  cash  and 

annulled,  set  aside  and  held  for  naught.  such  further  portions  of  the  purchase  price 

**And  the  court,  coming  now  to  determine  should  be  paid  in  cash  as  the  court  should 

the  question  arising  upon  the  said  interven-  from  time  to  time  direct,  to  meet  other  claims* 

ing  petition  of  R.  Suydam  Grant,  does  order,  which  the  court  should  adjudge  to  be  prior 

adjudge  and  decree  as  follows,  to  wit :  to  the  first  mortgage,  the  court  reserving  the 

*'That  the  relief  prayed  for  in  the  said  in-  right  to  resell  in  case  of  failure  to  comply 

tervening  petition  be,  and  it  is  hereby,  denied  with  any  order  in  that  regard ;  and  that  tlie 

except  as  hereiuafter  provided.  balance  of  the  purchase  money  should  be 

**And  the  court  docs  further  find  that  the  paid  either  in  cash  or  bonds  taken  at  their 

■aid  petitioner  is  entitled  to  fair  compensation  net  value  under  the  decree.    The  fund  arising 

for  the  use  of  said  rolling  stock  described  in  from  the  sale  was  directed  to  be  applied  to  the 

his  said  intervening  petition  by  the  receiver  payment:  1st.,  of  costs,  fees  and  expenses  of 
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sale;  2d,  of  receiver's  expenses  and  indebt- 
edness, ^'and  to  the  payment  of  any  other 
claims  which  have  been  or  which  mav  be 
B16]  adjudged  by  this  court  in  this  cause  to  nave 
priority  over  said  first  mortgage ; "  8d,  to 
the  payment  of  the  first-mortgage  bonds. 
Tlie  decree  for  the  sale  of  the  Cincinnati 
nortlicra  division  made  provisions  similar 
in  all  respects,  except  that  the  amount  to  be 
paid  for  costs  and  expenses  and  the  amount  of 
the  bid  to  be  paid  down  in  cash  was  $50,000. 
Tlie  southeastern  division  was  sold  to 
N.  H.  Mansfield  and  others  as  trustees  for 
$500,000,  and  the  Cincinnati  northern  divis- 
ion to  J.  N.  Kinney,  A.  S.  Winslow  and 
others  for  $200,000.  On  the  confirmation  of 
each  of  the  said  sales,  it  was  ordered  that 
the  purchasers  upon  paying  in  cash  the  $20,  • 
000  or  the  $50,000,  respectively,  should  re- 
ceive a  conveyance  of  the  mortgaged  property 
and  become  subrogated  to  all  the  rights 
thereof  of  the  lien  holders,  parties  to  the 
suit,  and  that  the  receivers  should  thereupon 
surrender  possession  of  the  mortgaged  prop- 
erty to  such  purchasers.  Each  oi  the  ordei-s 
of  confirmation  contained  the  following 
clause: 

"  And  it  is  further  hereby  ordered,  adjudged 
and  decreed  that  this  decree  of  confirmation 
of  the  sale  of  the  premises  and  property, 
rights  and  franchises,  aforesaid,  be  subject 
to  the  terms  and  provisions  of  the  decree  of 
sale  heretofore  entered  in  this  cause,  where- 
by it  is  provided  that  of  the  purchase  prrce 
80  bid  at  said  sale  such  further  portions 
thereof,  in  addition  to  the  said  sum  of  fifty 
thousand  dollars  heretofore  mentioned,  shall 
be  paid  in  cash  as  this  court  might  from 
time  to  time  in  this  case  direct,  in  order  to 
meet  other  claims  which  this  court  has  or 
hereafter  xdaj  adjudge  in  this  case  to  be 
prior  in  equity  to  said  first  mortgage,  and 
whereby  this  court  did  reserve  the  right  to 
resell  in  this  cause  said  premises  and  prop- 
erty, rights  and  franchises,  upon  the  failure 
to  comply  within  twenty  days  with  any 
order  of  this  court  in  that  regard ;  and  the 
right,  title  and  interest  of  the  said  purchasers 
in  and  to  the  premises  and  property,  rights 
and  franchises  aforesaid  by  virtue  of  the  said 
sale  and  of  this  confirmation  thereof  and  of 
the  deed  to  be  made  in  pursuance  hereof 
shall  be  deemed  to  be  acquired  subject  to 
said  provision." 

On  the  8th  day  of  February,  1887,  the 
Grant  Locomotive  Works  and  K.  B.  Grant 
$16]  severallv  fileil  petitions  in  the  causes  Nos. 
3554  ana  8578,  setting  up  the  matters  herein- 
before detailed,  and  alleging  that  the  orders 
of  April  10,  1884,  purporting  to  annul  the 
decrees  of  December  22,  1888,  were  void ; 
that  the  decrees  were  still  in  full  force ;  and 
praying  that  the  said  decrees  of  December 
22,  '1883,  be  adjudged  to  be  in  full  force  and 
effect,  and  that  the  same  be  carried  into  exe- 
cution. The  Central  Trust  Company  an- 
swered, and  the  purchasers  of  the  southeast- 
ern and  of  the  Cincinnati  northern  divisions 
^omiu-red.  and  on  tha  11th  of  June,  1887, 
tne  lol  lowing  order  was  entered  on  each  of 
said  petitions : 
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"This  cause  this  day  was  heard  upon  the 
I>etition  of  R.  8.  Grant  and  the  Grant  Lo- 
comotive Works,  respectively,  lierein,  filed 
February  8,  A.  D.  1887,  praying  that  the 
court  set  aside  certain  orders  hereinbefore 
made  on  the  10th  day  of  April,  1884,  setting 
aside  certain  other  orders  theretofore  made 
herein  on  December  22,  1883,  upon  the  in- 
tervening petition  of  R.  Suydam  Grant,  filed 
herein  on  October  27,  1883,  and  was  argued 
by  counsel ;  and  the  court  being  fully  ad- 
vised in  the  premises  it  is  ordered,  adjudged 
and  decreed  that  said  order  of  said  10th  day 
of  April,  A.  D.  1884,  be,  and  the  snmo 
hereby  is,  set  aside  and  held  for  nauclit, 
and  that  said  orders  of  December  22,  1S83, 
be,  and  the  same  hereby  are,  restored. 

"And  thereupon  came  complainant,  Tlie 
Central  Trust  Company,  and  prayed  an  ap- 
peal to  the  Supreme  Court  of  the  United 
States  from  this  decree  setting  aside  said 
order  of  April  10,  1884,  and  restoring  said 
orders  of  December  22,  1883,  which  appeal 
is  allowed  upon  complainant  giving  bond  in 
the  sum  of  five  hundred  dollai*s  for  costs,  to 
be  approved  by  the  clerk  of  this  court." 

The  appeals  bo  allowed  were  never  per- 
fected. 

January  28,  1889,  the  intervening  peti- 
tioners having  moved  that  the  purchasers  of 
the  railroad  property  be  required  to  pay  into 
the  registry  of  the  court  for  the  use  of  the 
intervenors  the  amount  due  under  the  decrees, 
and  that  in  default  thereof  the  said  railroad 
company  property  be  resold  for  the  benefit 
of  the  interveners,  decrees  were  entered  in 
each  case,  reciting:  ^'And  the  said  in- 
tervener being  present,  by  his  counsel,  and 
the  purchasers  of  the  Dayton  and  of  the  Cin- 
cinnati divisions  being  represented  by  0. 
W.  Fairbanks,  their  solicitor,  and  the  Cin- 
cinnati, Lebanon  and  Northern  Railway  Com- 
pany, assignee  of  the  purchasers  at  the  fore- 
closure sale  of  the  Cincinnati  Northern 
Railway,  by  William  M.  Ramsay,  its  solici- 
tor, and  the  Dayton,  Fort  Wayne  and  Chicago 
Railroad  Company,  assignee  of  the  pur- 
chasers of  the  southeastern  division,  and  of 
the  purchasers  of  the  Iron  Railroad,  by  John 
C.  Coombs,  its  solicitor,  and  R.  D.  Marshall, 
the  present  receiver  of  the  said  railroad  com- 
pany, and  the  purchasers  of  the  main  line, 
the  Toledo  terminal  and  the  St.  Louis  divis- 
ion, being  present  by  Clarence  Brown,  their 
solicitor,  oojecting  to  the  jurisdiction  of 
the  court,  and  the  complainant,  the  Central 
Trust  Company  of  New  York,  opposing  said 
motion  of  the  said  intervener,  being  repre- 
sented by  Edward  Colston,  its  solicitor. 
And  thereupon,  pending  the  hearing  upon 
the  said  motion  comes  tne  complainant,  the 
Central  Trust  Company  of  New  York  Fand 
prays  that  its  petition  for  rehearing,  filed] 
on  the  15th  day  of  March,  1884,  be  now  heard 
as  a  petition  for  a  rehearing  of  the  said  de- 
crees of  December  22,  1883;  or,  if  that  relief 
be  denied,  that  the  same  be  taken  and  held  to 
be  a  bill  of  review,  or  a  bill  in  the  nature 
of  a  bill  of  review ;  or  if  that  relief  be  de- 
nied, that  the  said  petition  be  amended  and 
supplemented  in  certain  respects,  as  stated 
in  a  certain   paper  new  read,  and  be  now 
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docketed  as  an  original  bill  of  review  as  of 
the  15th  day  of  March,  1884,"  which  appli- 
cation and  each  part  thereof  was  denied,  and 
the  Trust  Company  excepted ;  and  also,  pend- 
ing the  hearing,  the  Dayton,  Fort  Wayne 
and  Chicago  Railroad  Company,  as  aasi^nce 
of  the  purchasers  of  the  southeastern  divis- 
ion, prayed  leave  to  intervene  and  be  heard 
''in  review  upon  the  matters  of  the  original 
orders  and  decrees  entered  herein  on  De- 
cember 22,  1888,  and  as  set  forth  in  a  peti- 
tion in  writing  therefor,"  which  it  moved 
the  court  for  leave  to  file  herein,  which  ap- 
plication was  denied  and  the  railroad  com- 
pany excepted. 

The  court,  then,  having  heard  argument, 
decreed  that  the  respective  purchasers  should 
make  payments  into  court,  within  sixty 
days,  01  the  amounts  still  due  to  the  inter- 
vening petitioners,  and  that  in  default  of 
[tl8]  such  payment  the  mortgaged  property  should 
be  resold.  The  decrees  recited  the  setting 
aside,  on  the  11th  of  June,  1887,  of  Uie  orders 
of  the  10th  of  April,  1884,  as  void,  and  that 
all  the  orders  or  decrees  entered  in  pursuance 
or  in  execution  of  the  said  order  of  April  10, 
1884,  were  equally  void  and  of  no  effect; 
and  that  the  decrees  entered  on  December  22, 
1883,  were  in  full  force  and  effect ;  and  as- 
certained the  amounts  remaining  due,  after 
deducting  credits,  to  the  Grant  Locomotive 
Works  for  locomotives,  which  had  been  used 
upon  the  southeastern  division,  with  interest 
from  a  date  named,  and  for  a  locomotive 
which  had  been  used  on  the  Cincinnati  north- 
ern division ;  and  the  amounts  remaining 
due,  after  deducting  credits,  to  Grant  for 
certain  locomotives  which  had  been  used  on 
the  southeastern  division,  and  for  a  locomo- 
tive which  been  used  on  the  Cincinnati 
northern  division,  with  interest ;  and  ordered 
that  the  amounts  should  be  paid,  and  upon 
default  thereof  the  divisions  should  be  sold 
to  realize  the  said  amounts  respectively.  It 
was  provided  also  that  the  decrees  were 
"without  prejudice  to  any  right  the  said  in- 
tervenors  may  have  to  apply  for  orders  to 
resell  other  mortgage  divisions  of  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  for  the 
payment  out  of  the  proceeds  of  such  resale 
of  any  balance  of  the  amount  hereinbefore 
named ;".  and  without  prejudice  to  the  right 
of  contribution  as  between  the  purchaser^  of 
the  divisions  named  and  the  purchasers  of 
other  divisions  of  the  Toledo,  Cincinnati  and 
8t.  Louis  Railroad.  From  the  orders  of 
JanuaiT  28,  1889,  the  Central  Trust  Company 
was  allowed  and  perfected  appeals  to  this 
court,  which  are  here  dockctca  as  Nos.  1277 
and  1279. 

Exceptions  to  the  rulings  of  the  court, 
denying  the  motions  of  the  Trust  Company 
that  its  petitions  filed  March  15,  1884,  be 
amended  and  supplemented,  and  permitted 
to  be  filed  as  original  bills  of  review  as  of 
that  date,  appear  in  the  records. 

The  Dayton,  Fort  Wayne  and  Chicago 
Railroad  Company  was  allowed  and  perfected 
appeals  to  this  court  from  parts  of  three  of 
the  said  orders  of  January  28,  1889.  These 
apjpeals  are  Nos.    1278  and  1280. 

On  the  same  28th  of  January  the  Central 
Trust  Company,  by   its  solicitors,  filed  in 
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the  clerk's  office  of  the  circuit  court  its  bill 
of  review  against  the  Grant  Locomotive 
Works  and  the  American  Loan  and  Trust 
Company,  stating  the  filing  of  its  bill  of 
foreclosure  October  20,  1883,  in  No.  8678 ; 
the  appointment  of  Craig  as  receiver;  the 
filing  of  the  bill  in  No.  8554,  and  in  three 
other  cases ;  the  objects  of  the  five  bills ;  the 
filing  of  similar  bills  in  October,  1883,  for 
the  foreclosure  of  mortgages,  made  respect- 
ively b^  other  constituent  companies  on  their 
respective  roads,  which  roads  when  connected 
would  form  a  line  of  railroad  extending  from 
Delphos  to  Toledo,  Ohio,  and  from  Delphos 
through  Indiana  and  Illinois  to  East  8t. 
Louis,  Illinois,  in  the  proper  Circuit  C^"7ts 
of  the  United  States  for  the  Northern  District 
of  Ohio,  the  District  of  Indiana  and  the 
Southern  District  of  Illinois ;  that  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  Company 
was  a  corporation  formed  by  the  consolida- 
tion, under  the  respective  laws  of  Illinois, 
Indiana  and  Ohio,  of  the  above-named  con- 
stituent companies  and  other  companies,  ex- 
tending from  St.  Louis  to  Delphos,  thence 
to  Toledo,  and  from  Delphos  to  Cincinnati 
and  Ironton ;  that  each  mortgage  was  a  sepa- 
rate and  distinct  mortgage  upon  separate 
property,  there  being  no  property  In  one 
mortgage  included  in  another;  tliat  all  of 
said  mortgages  were  made  prior  to  any  con- 
solidation and  were  entirely  unaffected  there- 
by ;  that  on  October  27,  1883,  the  American 
Lioan  and  Trust  Company  and  the  Grant 
Cocomotive  Works  filed  their  intervening 
petition  in  No.  3578,  a  copy  of  which  is  at- 
tached to  and  made  part  of  said  bill  of  re- 
view ;  that  certain  orders  were  entered  there- 
on, set  aside,  etc.,  giving  the  proceedings 
in  detail ;  that  the  railroad  was  sold  on  fore- 
closure in  No.  3578  in  Jime,  1884,  but  not 
subject  to  any  claim  or  lien  for  locomotives, 
and  none  of  the  locomotives  were  included 
in  said  sale,  but  were  treated  as  the  property 
of  the  Locomotive  Works  and  Grant;  that 
they  subsequently  took  and  removed  said 
locomotives;  that  in  February,  1887,  the 
Grant  Locomotive  Works  and  Grant  filed 
petitions  to  set  aside  the  orders  of  April  10, 
1884,  and  restore  the  orders  of  December  22, 
1883,  which  petitions  were  granted  on  June 
11,  1887,  and  the  orders  of  April  10,  1884, 
were  set  aside  and  adjudged  to  be  null  and 
void,  and  the  orders  of  December  22,  1883, 
were  restored;  that  the  Grant  Locomotive 
Works  filed  its  motion  in  No.  3578,  asking 
for  an  order  that  the  purchasers  of  the  rail- 
road sold  in  that  case  pay  into  court  the 
several  amounts  mentioned  in  the  orders  of 
December  22,  1883:  that  thereupon  com- 
plainant prayed  the  court  to  treat  such  pro- 
ceedings of  March  15,  1884,  entitled  "Petition 
for  rehearing,"  as  a  bill  of  review  to  correct 
said  orders,  and  to  permit  complainant  to 
amend  said  proceedings  of  March  15,  1884, 
by  adding  thereto  the  averments  contained  in 
this  bill  of  review,  and  to  docket  the  same 
as  thus  amended  as  an  original  bill  of  review 
as  of  date  March  15,  1884 ;  and  that  the  court 
refused  to  allow  tJie  same  to  be  done,  and 
ordered,  January  28,  1889,  the  railroad  to  be 
sold  unless  the  respective  amounts  named  in 
the  orders  of  December  22.  1888,  should  be 
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paid  within  sixty  days  by  the  purchasers  of 
said  railroad  sold  at  foreclosure  sale  in  No. 
8578.  Complainant  further  says  that  it  was 
impossible  K)r  it  to  file  a  bill  of  review  to 
correct  said  decrees  (of  December  22,  1888) 
at  any  time  between  March  15,  1884,  and 
June  11,  1887,  because  said  decrees,  by  said 
order  of  April  10,  1884,  had  been  set  aside 
and  annulled,  and  complainant  so  regarded 
them  during  said  period,  and  moreover  it 
believed,  and  had  the  right  to  believe,  that 
said  Grant  Locomotive  Works  and  the 
American  Loan  and  Trust  Company  and  K. 
S.  Qrant  had  abandoned  all  claim  of  right 
under  the  orders  of  December  22,  1888 ;  and 
therefore  complainant  says  that  said  period 
of  time  shoula  not  have  been  counted  against 
it  in  filing  its  bill  of  review;  that  the  said 
orders  of  December  22,  1888,  ''are  erroneous 
and  ought  to  be  reviewed,  reversed  and  set 
aside  for  the  many  errors  and  imperfections 
common  thereto,  as  shown  by  the  record  of 
the  said  case  8578,  that  is  to  say ;"  and  then 
follow  a  number  of  grounds  assigned  for  the 
review  desired,  and  special  grounds  as  to 
each  of  the  orders.  Complainant  **  files  here- 
with a  copy  of  the  record  in  said  cases  8554 
and  8578,  and  craves  leave  to  refer  to  same 
as  part  hereof, "  and  prays  that  the  orders  be 
reviewed,  reversed  and  set  aside,  and  that  the 
American  Loan  and  Trust  Company  and  said 
Grant  Locomotive  Works  may  be  required  to 
answer  the  premises,  and  for  general  relief. 
[221]  This  bill  of  review  was  subscribed  and  sworn 
to  January  10,  A.  D.  1889.  Process  was  is- 
sued and  served  on  the  solicitor  of  record  for 
the  American  Loan  and  Trust  Company  and 
the  Grant  Locomotive  Works. 

On  the  29th  day  of  Januuy,  1889,  there 
came  on  to  be  heard  the  motion  of  the  said 
Loan  and  Trust  Company  and  the  Grant 
Locomotive  Works,  to  strike  the  bill  of  re- 
view from  the  files,  which  was  argued  by 
counsel  and  sustained  by  the  court.  From 
this  order  the  Central  Trust  Company  prayed 
an  appeal  to  this  court,  which  was  granted, 
and  bond  given  and  approved  on  tlie  81st  day 
of  January,  A.  D.  1889.  The  record  was 
filed  in  this  court  October  2,  1889,  and  the 
cause  docketed  as  number  1281. 

On  the  same  28th  day  of  January  the  Cen- 
tral Trust  Company  filed  a  similar  bill  of 
review  against  K.  S.  Grant,  setting  up  the 
prior  hi  11  of  foreclosure  in  case  No.  8554  and 
the  subsequent  proceedings  thereon,  and  on 
the  intervening  petition  of  R.  S.  Grant,  as 
in  the  other  case,  and  praying  similar  relief 
on  the  same  grounds  in  respect  to  the  orders 
of  December  22,  1888.  This  bill  of  review 
was  likewise  stricken  from  the  files  on  the 
29th  day  of  January,  1889,  and  an  appeal 
prayed  to  this  court,  the  record  being  filed 
herein  October  2,  1889,  and  the  cause 
numbered  1282. 

Muan,  B*  H.  Bristow*  Bluford  Wilson 
and  W.  S.  Opdyke.  for  appellees,  in  sup- 
port of  motions  to  dismiss  and  affirm : 

The  Trust  Company  cannot  be  affected  by 
the  decrees  of  January  28,  1889. 

Farmeri  Loan  d  Trust  Co.  ▼.  Waterman,  106 
U.  B.  265  (27:  115). 

There  is  sufficient  color  of  right  to  a  dis- 


missal  to  Justify  the  court  in  considering  the 
motion  to  affirm. 

Whitney  v.  Cook,  99  U.  8.  607  (25 :  446)  ; 
Hinckley  v.  MorUm,  108  U.  8.  764  (26 :  458)  ; 
Micas  V.  WiUiams,  104  U.  8.  556  (26 :  843)  ; 
The  8.  C,  Tryon,  105  U.  8.  267  (26 :  1026)  ; 
SoiOfpe  yr.lAffing%Mll,  105  U.  8.  8(26 :  939)  ;  Ack- 
ley  School  Diet,  v.  Hall,  106  U.  8.  428  (27 : 
287)  ;  Ehans  v.  Brawn,  109  U.  8.  180  (27  : 
898)  ;  Davies  v.  Carbin,  118  U.  8.  687  (28  :  1149)  ; 
Eureka  Lake  A  Tuba  Canal  Co.  v.  Yuba  Coun- 
ty Super.  Ct.  116  U.  8.  410  (29 :  671)  ;  Wals- 
ton  V.  Nevin,  128  U.  8.  578  (32 :  544)  ;  The 
Alaska,  130  U.  8.  201  (32 :  928)  ;  ChanuU  v. 
Trader,  132  U.  8.  210  (33:  845). 

The  decrees  of  December  22,  1888,  were 
final  decrees. 

FoiHiick  y.'Schall,  99  U.  8.  285  (25:  889)  ; 
Fosdick  V.  Car  Co.  99  U.  8.  256  (25 :  844)  ; 
Trustees  v.  Oreenough,  105  U.  8.  527  (26: 
1157)  ;  Savannah  v.  Jeeup,  106  U.  8.  563  (27 : 
276)  ;  Miltenberger  v.  Logansport  R.  Co.  106 
U.  8.  286  (27 :  117)  ;  Williams  v.  Morgan,  111 
U.  8.  684  (28 :  559) . 

Being  final  decrees,  the  circuit  court  had 
no  power  to  vacate  or  modify  the  same  after 
the  close  of  the  October  Term. 

BarreU  v.  Tilton,  119  U.  8.  687  (30:  511)  ; 
Broruton  v.  Schnlten,  104  U.  8.  410  (26 :  797)  ; 
McMieken  v.  Petin,  59  U.  8.  18  How.  507(15: 
504)  ;  Cameron  v.  MeRoberts,  16  U.  S.  8 
Wheat.  591  (4 :  467) . 

There  was  no  way  in  which  these  decrees 
could  be  modified,  except  by  an  appeal  there- 
from taken  within  two  years,  or  by  the  tilings 
within  two  years,  of  a  bill  of  review. 

Muller  V.  Ehlers,  91  U.  8.  249  (23 :  819)  ; 
Buffington  v.  Harvey,  95  U.  8.  99  (24 :  881)  ; 
Ensminger  v.  Pmjoers,  108  U.  8.  292,  802  (27 : 
732,  736),  and  cases  cited;  Mitford  &  Tyler, 
Eq.  Pr.  487. 

The  appellant's  bills  in  Nos.  1281  and  1282 
being  based  upon  error  upon  the  record  mere- 
ly, the  circuit  court  had  no  jurisdiction  to 
entertain  the  same  after  two  years  had  passed 
since  the  entry  thereof. 

Clark  V.  KxUian,  103  U.  8.  766  (26 :  607)  ; 
Kennedy  v.  Georgia  State  Bank,  49  U.  8.  S 
How.  586  (12 :  1209)  ;  y^hiting  v.  Bank  of  U. 
S.  38  U.  S.  13  Pet.  6  (10 :  33)  ;  TJiomns  v. 
Harvie*s  Heirs,  28  U.  8.  10  Wheat.  146  (6  : 
287). 

Messrs.  Edward  Colston  and  George 
Hoaidle3r»  Jr«»  for  appellants,  in  opposition : 

The  receiver  does  not  represent  the  com- 
plainant in  the  cases  below  in  any  claims 
upon  the  property. 

Union  Trust  do.  v.  lUinois  Midland  B.  Co. 
117  U.  8.  469  (29 :  975) . 

These  orders  are  not  decrees. 

Washinqton  R.  Co.  v.  Bradleys,  Tt  U.  8.  10 
Wall.  299    (19 :   894)  ;  Forgay  v.  Conrad,  47 
U.    8.    6   How.    204    (12 :  405)  ;  Fitlliam  v. 
Christian,  47   U.   8.  6  How.    209  (12 :  408)  ; 
Craighead  v.   Wilson,  59  U.  8.  18  How.    200 
(15 :  833)  ;  Beebe  v.  Russell,  60  U.  8.  19  How. 
284    (15 :  668)  ;  Thompson  v.  Dean,  74  U.  S. 
7  Wall.  845  (19:  95)  ;  North  Carolina  R.  Co. 
V.  Swasey,  90  U.  8.  23  Wall.  405  (23 :  186)  ; 
Crosby  v.  Buchanan,  90  U.  8.    28  Wall.  453 
(23 :  142)  ;  Orant  v.  Photnix  Ins.  Co.  106  U. 
8.  481  (27 :  288)  ;  Burlington,  C.  R  dt  N.  R. 
Co.  V.  Simmons,  128  U.  S.  52  (81 :  78)  ;  /\>r- 
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ter  ▼.  PitUimrg  Bessemer  Steel  Co.  120  U.  8. 
849  (30 :  830)  ;  Oreen  ▼.  Fisk,  103  U.  8.  618 
(26 :  486)  ;  Braum  y.  8u:ann,  34  U.  8.  9  Pet. 
1  (9:  29). 

The  court  can  review  its  own  orders  given 
to  the  receiver. 

Unum  Trust  Co.  v.  lUinaU  Midland  R  Co, 
117  U.  8.  434  (29 :  963) . 

The  doctrine  of  relation  cannot  be  invoked 
in  order  to  cut  off  these  bills  of  review. 

Lynch  v.  Bemal,  76  U.  8.  9  Wall.  815  (19 : 
714)  ;  OiUon  v.  Chouteau,  80  U.  8.  13  Wall. 
92  (20:534). 

There  is  no  difference  between  an  appeal 
taken  in  open  court  and  one  taken  out  of 
court  before  a  Judge,  except  that  in  the  latter 
case  a  citation  is  necessary. 

Uudgim  v.  Kemp,  59  U.  8.  18  How.  537 
(15 :  513) . 

When  an  appeal  is  allowed  and  security 
taken,  the  appeal  is  transferred  to  this  court. 

Draper  v.  Davie,  102  U.  S.  370  (26 :  121)  ; 
Keyeer  v.  Farr,  105  U.  8.  265  (26 :  1025)  ; 
Goddard  v.  Ordway,  101  U.  8.  745  (25 :  1040)  ; 
Enminoer  v.  Pou>er»,  108  U.  8.  302  (27 :  786) . 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  appeals  in  1277,  1278,  1279  and  1280 
were  taken  from  the  orders  of  January  28, 
1^9,  requiring  payment  for  the  use  of  tlie 
Grant  Locomotive  Works,  and  R.  8.  Grant, 
of  the  amounts  decreed  December  22,  1883 
(less  what  had  been  received  in  the  inter- 
mediate period),  and  in  execution  of  said 
decrees,  irom  the  purchasers  of  the  southeast- 
em  division,  and  from  the  purchasers  of  the 
CiDcinnati  northern  division,  of  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  Company. 
These  purchasers  bought  subject  to  the  pro- 
visions of  the  decrees,  the  terms  of  sale,  and 
the  orders  confirming  the  sales,  which  were 
the  source  of  their  title,  and  which  provided 
for  the  payment  down  of  a  specified  sum  in 
cash,  and  of  such  further  portions  of  their 
bid  in  cash  as  might  be  necess«iry  in  order  to 
meet  such  other  claims  as  the  court  might 
adjudge  to  be  prior  in  equity  to  the  mort- 
gages, with  the  reservation  of  a  ri^ht  of 
resale  in  case  of  default  in  this  particular: 
and  the  right,  title  and  interest  they  acquired 
was  expressly  made  subject  to  these  provis- 
ions. Costs,  fees  and  expenses  of  sale,  re- 
ceiver's expenses  and  indebtedness,  and 
claims  awarded  priority,  were  to  be  first  paid. 
The  balance  of  their  bid  they  could  pay  in 
cash  or  in  first-moitgage  bonds.  That  bid,  in 
the  instance  of  the  southeastern  division,  was 
$500,000,  and  the  purchasers  were  not  re- 
quired by  the  orders  in  question  to  pay  any 
amount  in  excess  thereof.  Neither  the  pur- 
chasers of  Uie  Cincinnati  northern  division, 
nor  their  assignee,  the  CiDCinnati,  Lebanon 
and  Northern  Railway  Company,  took  any 
appeal. 

it  does  not  appear  to  us  that  the  Dayton, 
Fort  Wayne  ana  Chicago  Railroad  Company, 
the  assignee  of  the  purchasers  of  the  south- 
eastern division,  has  an  appealable  interest 
in  the  premises. 

The  purchasers  were  bound  to  pay  such 
portions  of  their  bid  in  cash  as  tlie  court 
might   direct,    to   meet   other   claims,    and 
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whether  the  payments  of  their  bids  were  to 
be  made  for  the  benefit  of  the  bondholders,  or 
partly  for  the  bondholders  and  partly  for 
the  liienefit  of  the  appellees,  it  is  clear  that 
they,  as  purchasers,  and  the  railroad  company 
as  their  assignee,  had  no  interest  in  the  mat- 
ters affected  by  the  decrees  appealed  from. 

In  Sioann  v.  Wright's  Easeeutor,  110  U.  8. 
590,  601  [28:  252,  256],  Swann  had  pur- 
chased  the  railroad  under  a  decree,  wnich 
provided  that  the  sale  should  be  subject  to 
the  liens  already  established,  or  which  might 
be  established  on  references  then  pending,  as 
prior  and  superior  to  the  lien  oi  the  mort- 
gage, and  the  claim  of  Wright  was  one  of 
Uiis  class.  It  was  pending  before  the  master 
and  reported  on  after  the  sale,  when  the  pur- 
chaser applied  to  oppose  its  confirmation, 
and  was  not  allowed  to  do  so ;  and  the  sale 
was  afterwards  confirmed,  expressly  subject 
to  all  liens  established  as  specified  in  the 
decree  of  sale.  Swann  afterwards  filed  a 
bill  to  set  aside  Wright's  claim  for  fraud  in 
its  inception,  which  was  dismissed,  and  the 
dismissal  affirmed  on  the  ground  that  the 
property  was  purchased  expressly  subject  to 
all  established  claims,  or  claims  that  might 
be  established  on  references  then  pending, 
which  included  Wright's.  "If  the  court,* 
observed  Mr,  Justice  njixlBxi,  delivering  the 
opinion,  ^'had  in  the  decree  of  sale  reserved 
to  the  purchaser,  although  not  a  party  to  the 
proceedings,  the  right  to  appear  and  contest 
any  alleged  liens  then  under  examination, 
and  thereiore  not  established  by  the  court, 
an  entirely  different  question  would  have 
been  presented.  But  no  such  reservation  was 
made ;  and  the  purchaser  was  required,  with- 
out qualification,  to  take  the  propertv,  upon 
confirmation  of  the  sale,  subject  to  tne  liens 
already  established,  or  which .  might,  on 
pending  references,  be  established  as  prior 
and  superior  to  the  liens  of  the  first-mort- 
gage bondholders.  .  .  .  All  that  we  de- 
cide is  that,  in  view  of  the  express  terms  of 
the  decree  of  sale,  and  since  neither' the  pur- 
cliaser  nor  his  grantee  proposes  to  surrender 
the  property  to  be  resold  for  the  benefit  of 
those  concerned,  such  purchaser  has  no  stand- 
ing in  court  for  the  purpose  of  re- litigating 
the  liens  expressly  subject  to  which  he 
bought  and  took  title. " 

In  StuaH  v.  Oay,  127  U.  8.  518  [32:  1911. 
under  a  decree  for  the  foreclosure  of  certain 
liens,  which  contemplated  the  payment  of 
the  purchase  money  on  the  sale,  in  money, 
in  annual  installments,  8tuart  purchased,  and 
by  a  subsequent  order  was  allowed  to  be 
credited  on  unpaid  purchase  money  with 
various  liens  he  had  acauired.  From  a  later 
order  in  respect  to  allowances  of  interest 
upon  certain  prior  liens  he  appealed  to  this 
court,  and  it  was  held  that  he  had  no  ap- 
pealable interest,  as  a  purchaser  of  the  prop- 
erty, because  it  was  a  matter  of  indifference 
to  him  as  such  how  the  proceeds  of  the  sale 
should  be  distributed  among  the  creditors. 

It  is  argued,  however,  that  the  purchase  of 
the  southeastern  division  was  not  made  sub- 
ject to  the  decrees  of  December  22,  1883,  be- 
cause it  is  said  that  at  the  time  of  the  pur- 
chase **  these  decrees  were  dead  and  thought 
to  be  beyond  resurrection ;"  and  **  that  a  pur- 
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chaser  buying  under  such  circumstances 
ought  to  have  the  right  to  resist  their  reap- 
pearance." This  would  hardly  be  contended 
if  the  orders  of  April  10,  1884,  were  void 
for  want  of  jurisdit^tion  to  enter  them. 
Those  orders  were  not  made  upon  a  bill  of 
review  or  a  bill  in  that  nature,  nor  upon  any 
petition  for  rehearing,  which  under  Equity 
Kule  88  could  not  then  have  been  filed  it  the 
decrees  of  December  22,  1883,  were  final  and 
appealable.  On  March  16,  1884,  the  Central 
Trust  Company  filed  certain  petitions  which 
it  asked  mi^ht  be  treated  as  petitions  for  re- 
hearing  or  in  review,  but  the  court  made  no 
order  in  regard  to  them,  and  did  not  predi- 
cate its  action  upon  them.  On  the  contrary, 
it  was  specifically  set  forth  that  the  orders  of 
December  22,  1883,  were  annulled  and  set 
aside  **  by  the  court  of  its  own  motion. " 

If  these  orders  were  final  decrees  the  court 
could  not  vacate  them  of  its  own  motion 
after  the  close  of  the  October  Term,  1883. 
McMicken  v.  Penn,  59  U.  S.  18  How.  607, 
611  [16:  504,  606].  We  think  they  were 
final.  They  determined  the  ownership  of 
the  locomotives  and  the  right  to  their  posses- 
sion; and  that  they  were  essential  to  the 
operation  of  the  roads  by  the  receiver,  and 
fihould  be  purchased  by  him ;  that  certain 
designated  amounts  should  be  paid  for  the 
rentals  and  the  purchase  price,  which 
amounts  were  made  a  charge  uj)on  the  earn- 
ings, income  and  property  of  the  Toledo, 
Cincinnati  and  St.  Louis  Eiailroad  Company, 
and  especially  of  the  particular  divisions 
named ;  and  that  the  amounts  should  be  paid 
by  the  receiver,  and  any  balance  remaining 
unpaid  at  the  date  of  the  foreclosure  and  sale 
of  the  railroad  or  the  particular  division 
should  be  a  first  lien  thereon  and  the  sale  be 
made  subject  thereto.  They  were  therefore 
final  in  their  nature,  and  made  upon  matters 
distinct  from  the  general  subject  of  litiga- 
tion, the  foreclosure  of  the  mortgages. 

In  Tnistees  v.  Oreenough,  106  U.  S.  627 
[26:  1157],  an  appeal  from  an  order  for  the 
allowance  of  costs  and  expenses  to  a  com- 
plainant, suing  on  behalf  of  a  trust  fund, 
was  sustained.  In  Hinckley  v.  Oilman,  G.  dt 
8.  jB.  O?..  94  U.  8.  467  [24:  166],  a  receiver 
was  allowed  to  appeal  from  a  decree  against 
him  to  pay  a  sum  of  money  in  the  cause  in 
which  he  was  appointed.  In  Willianu  v. 
Morgan,  111  U.  S.  684  [28:  669],  a  decree 
in  a  foreclosure  suit,  fixing  the  compensation 
to  be  paid  to  the  trustees  under  a  mortgage 
from  Uie  fund  realized  from  the  sale,  was 
held  to  be  a  final  decree  as  to  that  matter ; 
and  in  Fbidiek  ▼.  8ehaU,  99  U.  S.  236  [2o : 
839] ,  a  decree  upon  an  intervening  petition 
in  respect  to  certain  cars  used  by  a  railroad 
company  under  a  contract  with  the  manufac- 
turer was  so  treated.  There  was  a  fund  in 
court  in  that  case,  but  in  principle  the  orders 
here  are  the  same.  And  see  Farmers  Loan  A 
Trust  Co.,  JP^itioner,  129  U.  &  206,  218  [82: 
666,  667]. 

The  decrees  of  June  11,  1887,  were  clearly 
right  in  adjudicating  the  orders  of  April  10, 
lw4,  to  be  of  no  effect,  and  reinstating  the 
prior  decrees. 

Even  if  the  orders  of  April  10,  1884,  were 
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voidable  merely,  the  purchasers  should  have 
made  the  defense  now  suggested,  of  reliance 
upon  them,  when  the  application  was  made 
which  resulted  in  the  decrees  of  June  11, 
1887.  They  did  indeed  appear  and  file  a  de- 
murrer, but  they  made  no  resistance  upon 
the  merits,  and  they  certainly  prayed  no  ap- 
peal from  the  decrees  then  entered. 

The  result  is  that  the  appeals  of  the  Day- 
ton, Fort  Wayne  and  Chicago  Railroad  Com- 
pany, Nos.  1278  and  1280,  must  be  dismissed. 

Turning  to  the  appeals  of  the  Central 
Trust  Company,  it  is  strenuously  argued,  in 
support  of  the  motions  to  dismiss,  that  as 
the  decrees  of  January  28,  1889,  affected  the 
purchasers  only,  the  bondholders  as  such  had 
no  further  interest  in  the  litigation,  nor  had 
their  representative,  the  Trust  Company ; 
that  at  least  the  record  does  not  definitely 
show  that  either  the  Trust  Company  or  the 
railroad  company  had  certainly  an  interest; 
that  though  one  or  the  other  mav  have  had, 
it  is  not  suflSciently  clear  which  it  is ;  and 
that  therefore  the  appeals  of  both  must  be 
dismiss^.  It  is  enough  that  sufllcient  color 
is  given  to  the  motions  to  enable  us  to  pass 
upon  the  motions  to  afllrm. 

The  orders  of  January  28,  1889,  which  are 
alone  appealed  from,  were  merely  in  execu- 
tion of  the  former  decrees,  and  as  such  we  do 
not  find  that  any  error  supervened  in  their 
rendition.  The  amounts  named  were  not 
disputed  and  could  not  have  been  except  in 
respect  to  credits,  as  to  which  there  was  no 
controversy,  inasmuch  as  those  amounts  had 
been  previously  determined,  and  their  pay- 
ment decreed ;  and  the  resale  had  been  ex- 
pressly provided  for  in  the  foreclosure  de- 
crees and  the  order  of  confirmation. 

The  action  of  the  circuit  court  in  refusinfl" 
to  allow  the  Trust  Company  to  amend  and 
supplement  its  petitions  of  March  16,  1884, 
and  file  them  as  original  bills  of  review  as 
of  that  date,  and  in  denying  the  application 
of  the  Dayton,  Fort  Wayne  and  Chicago 
Railroad  Company  to  intervene  and  file  a 
petition  in  the  cases  in  review  of  the  orders 
of  December  22,  1883,  was  taken  in  the  ex- 
ercise of  a  discretion  with  which  we  are  not 
justified  in  interfering.  Buffington  v.  Ilartey, 
95  U.  8.  99  [24.  381]  ;  Brockett  v.  Brockett, 
43  U.  S.  2  How.  238  [11 :  251]  ;  MelUn  v. 
Moline  M.  Iron  Worki,  181  U.  8.  362  [33 :  1781. 

No  appeal  having  been  prosecuted  from  the 
orders  of  December  22,  1883,  or  those  of  June 
11,  1887,  and  the  appeals  from  the  orders  of 
January  28,  1889,  only,  not  bringing  the 
former  orders  before  us  for  revision,  we  are 
constrained  to  sustain  the  motions  to  afiirm 
in  Nos.  1277  and  1279,  without  entering  upon 
the  consideration  of  the  errors  so  earnestly 
urged  as  existing  in  the  December  decrees. 

It  remains  to  dispose  of  the  motions  in 
Nos.  1281  and  1282.  These  are  appeals  from 
orders  of  the  circuit  court  striking  from  the 
files  two  bills  placed  there  on  the  28th  of 
January,  1889,  by  the  Central  Trust  Com- 
pany, to  review  the  decrees  of  December  22, 
1883,  for  errors  apparent. 

Reference  is  made  to  the  records  in  the 
cases  3554  and  3678,  and  we  do  appellant  no 
injustice  in  assuming  that  these  bills,  yeri- 
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laas.                                   UxrrU)  BrtATEM,  at  rd.  Hnxut,  T.  R1.U11.  MO-SOT 

Aed  JftnuuT  10,  1889,  are  the  Mine  presented  1   But  when  •uoboffloen  refuse  to  aotrnt  ■11.  wbec* 

to  the  clrcutt  court  when   application   WM  the  law  require*  them  to  act.  or  irhan  they  refuM 

nuwle  in  thoee  cues  for  lease  to   amend  and  *°  V^otm  a  mere  mlntaterial  duty,  a  nundamui 

mpplement   appellanfe    petition,  of  March  ueeWooinpelthem toeotorioperfom.uohmla. 

16.  18M.  and  Socket  the  eame  sa  bills  of  re-  .  ""^    "^-  ^.    ^  ^       .             ,  ,  ,   , 

Tiiw  of  that  date.     That  application  having  '^„,t?Z.^':I'v^^™.,^T^^?JH'^"'  ^l^" 

been  denied    appellant   put  ^-^P^pe™  on  Sty  to:;^? thTH..J^tfrhV'p:do'; 

file  as  the  court  was  entering  the  other  order«.  ^  miniawrUl  duty,  which  he  oan  he  eomp!Blled  by 

Here  again,  while   the   motions   to  dismiss  mandamiu  to  perform, 

will  not  be   sustained,  we   hold  there  was  [Mo.  1673.] 

color  for  them.  SubmilUd  Apr.  7,  ISOO.    Jkadtd  Apr.  tl,  1800. 

The  hilU  are  not   based  upon  new  matter 

or  newly  discovered  eTldence,  and  no  leave  TN  ERROR  te  the  Supreme  Court   of  the 

was   given  to  file    them.     They    are  clearly  i  District   of  Columbia    to   review  a  iudg- 

bills  for  the  review  of  the  orders  of  Decem-  ment  dismissing  a  petition  for  s  mnndamua 

ber  33,  1883,  for  errors  apparent  of  record,  to  command  the   Commissioner   of  I'tnaions 

Such  bills  must  ordinarily  Tje  brought  with-  to  reissue    a    pension    certificate.     AJfirmed. 

in  the  lime  limited  by  statute  fnr  taking  an  The  facta  are  stated  in  the  opinion. 

appeal    from   tlie   decree   Bought   to   be   re-  Mr.  J.  O.  Blceloir  for  plaintiff  in  error, 

viewed.     Thomat  v.  Harnt'i  Uein.  83  U.  8.  Mr.  Wm.  A.  UaOTT,  AmitaiU  Attu-Om., 

10    Wheat.     146    [6 :     387]  ;    Entmin^er    v.  for  defendant  In  error. 
Ftneert.  108   U.    8.  262,    »(J2  [37:  732,    738], 

Over  five  years  liad  elapsed,  but  it  ia  insisted  jfr.  JuHiee  Br»dl«T  delivered  the  opinion    f  ***' 

that  the  time   between  the  10th  of  April,  of  the  court - 

1884,  and  the  11th  of  June.  1887,  when  the  The  relator,  Charles  R.  Miller,  spplled 
orders  of  April  10th,  1884,  were  declared  for  a  peremptory  mandamus  against  the  re- 
void,  ought  not  to  be  considered  in  passing  gpondent.  Green  B.  Raum,  Commissioner 
npon  thla  question,  because  of  appellant  s  of  Pensions,  to  command  him  M  reissue  the 
belief  in  the  validity  of  and  reliance  upon  relator's  pension  certificate,  with  the  rates 
those  orders  and  the  acquiescence  of  appelleea  of  ^  per  month  from  June  6,  1866;  »8I.2S 
*!»<«"»-  permonthfrom  June  4,  1873;  $50  per  month 
It  eeems  to  us  that appel lant was  notjustl-  from  June  4.  1874;  and  |73  per  month  from 
fled  in  such  belief  and  reliance,  and  that,  at  jung  i7_  1978 ;  and  to  allow  him  the  monthly 
Kit  events,  after  the  orders  of  June  11,  1887,  difference  between  these  sums  and  what  had 
it  should  have  moved  promptly  by  way  of  been  allowed  him.  From  the  atatemenU  o( 
appeal  or  bill  of  review.  The*;  bills  attack  the  petition  it  appears  that  the  sums  here- 
the  orders  of  December  33.  1883,  merely,  tofore  allowed  to  the  relator  by  way  o(  pen- 
tad not  the  decrees  of  June  U,  1887,  rein-  gjon  have  been  (8  per  month  from  the  date 
■teting  the  former  as  in  full  force  and  effect,  of  hja  discharge  from  military  service,  August 
The  rule  laid  down  in  Tlumuu  v.  Earvu  t  27,  1865 ;  $15  per  month  from  June  6,  1866 ; 
Bar*  is  baaed  upon  the  principle  of  dis-  jig  per  month  from  June  4,  1872 ;  $24  per 
countenancing  laches  and  neglect.  Under  j^onih  from  November  33,  1881  ;  $30  per 
•II  the  circumstances  we  cannot  concede  that  n,onth  from  March  3,  1888 ;  and  $60  per  montli 
appellant  acted  in  apt  time,  and  must  there-  f^ni  January  14,  1885. 

(ore    affirm  the  orders  of  the   Circuit   Court  The  injuriesof  which  therelator  complains 

•triking  the  bills  from  the  files.  are   anchylosis,    or   rigidity,    of    the  spinal 

Tht   appeal*  in  Not.    ms    and    1X80   art  column,  and  of  the  left  leg,   resulting  from 

attmtual  and   tht  dtcrea  in  Sot.  U77.  ItTS.  rounds  received  in  the  eervice,  and  makin^t 

U81  and  ItSM  are  a^rmed.  him  nearly  helpless,  so  as  to  require,  as  he 
alleges,  the  regular  personal  aid  and  attend- 

• ance  of  another  person. 

After  repeated  applications  for  an  Increase 

:b  R.  Uil-  of   hia  pension,    in   which   he  succeeded   in 

getting  only  $80  per  month  from  March  8, 

p  1B8S,   under  the  Act  of  that  date,  he  finally 

GREEN  B.    RAUM.   Commissioner  of  Pen-  fPRf^'^  ^^^  "•"  Commissioner  of  Petislons 

ninmi  to  the  Secretery  of  the  Interior,  who  rendered 

a  decision  on  the  6th  of  February,  1885.  dl- 

(Bee  S.C.  Reporter's  ed.  acZOT.)  reeled  to  the   Commissioner,  and  declaring, 

amongst  other  things,  that  "the  pensioner  la 

greatly  disabled  ;  and  it  is  evident  from  the 

papers  In  his  case  that  he  Is  utterly  unable 

__                       ,  to  do  any  manual  labor,  and  is  therefore  en- 

niT^.r^ri^^ir^IL^"'^       5  Ht'ed   to   $80  per  month   under  the  Act  o( 

th.i,^n^oS."irdX^  "*   *""^  ■"  M*^  8.  1^.   which  has  been  allowed  him 

1 by  your  ofBce."    On  a  reconsi deration  of  the 

NvTt.-Wtiai  tnanOamut  wautut.   Seenole  to  case,  a  further  d^islon  was  made  OB  liie  13th 

HeCiuoTT.  Bimmau.4:  iM8.  of  February,   1886,  Id  which  the  SecretaiT 

At  to  mandomut  to  control  inftrior  eoitrti;  dtwrc-  said  : 

Non,— aae  no(4  to  Ez  parte  Uorgan.  X>!  186.  ^„,        .v...        •ijii        1. 

At  to  mandnmu  to  eompeJ  <Mv,  toton  or  enuntu  to  .     '''"**  ">«  departmental  decision  above  r«- 

tovy  tax  to  pav  bondt  or  infw-cKon  bonOt,  ssenola  ferred  to  the  papers  in  the  claim  have  been 

to  Daveopert  v.  D.  B.  19:  TM.  carefully  reconsidered  by  the  Department  and 
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200-207  BuFBBMB  Court  ov  thb  Unitsd  SrATsa  Oot.  Tebic. 

a  personal  examination  of  the  pensioner  made,  a  new  certificate  to  the  relator  at  $24  per 
and  it  satisfactorily  appears  that  ]ic  is  unable  month  from  4th  June,  1882 ;  and  at  an  increase 
to  put  on  his  shoe  and  stocking  on  the  foot  of  $30  per  month  from  8d  March,  1883,  and 
of  the  injured  leg  for  the  reason  that  the  at  $50  per  month  from  14th  January,  1885,  the 
'nearest  point  that  can  be  reached  by  hand  date  of  the  last  examination  of  the  relator 
from  foot  is  23  inches, '  and  for  the  further  by  the  medical  officers  of  the  Pension  Bureau ; 
reason  that  from  'necrosis  of  the  lower  ver-  and  that  this  action  of  the  Pension  Bureau 
tebrse  of  spine,  producing  anchylosis  of  the  was  afterwards  affirmed  on  the  relator's  ap- 
spinal  colunm  and  destruction  of  some  of  the  peal  by  Assistant  Secretary  of  the  Interior 
spinal  nerves, '  he  is  unable  to  bend  his  back.  Hawkins. 
**  After  a  careful  review  of  all  the  facts  in       The  Ck>mmissioner,  further  answering,  says. 

ih!nk'^»,"fh?tEt^?n^r  ™TnJ«^th'2  "Th**  '^e  provision  of  law  under  which 

ml»?in^«f  th^  J^^Znn  J^n^io^fffh^  tl>e  relator  claimB  to  be  entitled  to  be  carried 

meaning  of  the  law  granting  pensions  to  those  ^j^    pension  rolls  and  paid  a  pension  at 

persons  who  require  regular  aid  and  attend-  ^^  ^jP^^,   seventv-two  Sollai.   ($72)   per 

"The  decision  of  the  6th  instant  is  there-  ?i?AVTr™i\nn2^;Jf  W^iSis^ 

^nsioner  requires  regular  aid  and  attend-   ^^.^^  j^  Unjited  to  'all  soldiers  and  sailor. 

who  are  now  (t.  «.,  at  the  date  of  said  Act) 

teTerfiLte^r^'TrmoXfrom''j^:  «H  ^""T^  ^^  ^'t'?^'  "^f^'r'^  J**  '''' 
i.oV^  ^A  MiQK*i.^\i^  ts5  K4a  loo*  o^oL;««  showing  of  his  own  petition  and  in  fact,  was 
uary  14,  looo,  the  time  of  nis  last  examina-   ^4.  ^.u^*  «.j^«  ^«i«.  «AAl;«r;n/*  •  ^a^»\^^  ^V  »ia 

tion  by  the  medical  officers  of  the  bureau.  **  ^^^^  ^^^^ '^^K^'^a  ,^ !t  S^%^  V^ 
T^  fhto  ,nf.  ♦^l^^Ji^f  P^^ — icoj^^.^oS     per  month,  which  said  rate  had  been  thereto- 


and  hence  his  application  for  a  mandamus.  .».„  ««»,„{ cma  »» 

A  rule  to  show  cause  being  granted  in  ^^  premises, 

pursuance  of  the  former  decision  of  this  court  It  is  true,  as  stated  by  the  Commissioner, 

in  United  States^  ex  rd.  Miller,  ▼.  Black,  128  that  the  relator  relies  upon  the  Act  of  Juno 

U.  S.  50  [32:  358],  the  Commissioner  filed  16,  1880;  and  that  this  Act  only  provides  for  [20 

an  answer,   by  which  he  claims,    amongst  soldiers  and  sailors  who  were  then   (at  the 

other  things,   that  his  official  action  in  Uie  date  of  the  Act)  receiving  a  pension  of  $50 

matter  of  pensions  is  not  subject  to  revision  per  month  ;  and  that  the  relator  was  not  then 

by  the  courts.     He  further  states  that  from  receiving  such  pension,  but  only  a  pension 

the  records  of  the  Pension  Bureau  it  appears  of  $18  per  montn. 

that  the  relator  has  been  borne  on  the  pension  Without  assuming  to  decide  whether  the 

rolls  and  paid  as  a  pensioner  as  set  forth  in  construction  given  by  the  Commissioner  to 

his  petition ;  which  rates  have  been  fixed  by  the  Act  was  right  or  wron^,  the  question 

the  several  Commissioners  of  Pensions,  from  which   we  are   to  consider   is  whether,    in 

time  to  time,  in  the  exercise  of  their  lawful  adopting  the  construction  he  did,  and  acting 

discretion  in  the  execution  of  the   several  upon  it,   he  disregarded  and  disobeyed  the 

Pension  Laws  applicable  to  the  relator's  case ;  decision  of  the  Secretary  of  the  Interior.     In 

that  there  is  no  law  prescribing  for  a  disa-  United  States,  ezrel.  DurUap,  ▼.  Black,  128  U. 

bility  of  the  character  of  that  of  the  relator  S.    40  [82:  854],   we   held  that   the  courts 

a  specific  rate  of  pension ;  and  that,  in  de-  will  not  interfere  with  the  executive  officers 

termining  the  rates  of  pension  to  which  the  of  tJie  government  in   the  exercise  of  their 

relator  was  from  time  to  time  entitled,  the  ordinary  oflicial  duties,    even  where   those 

several  Commissioners  have  had  to  determine,  duties  require  an  interpretation  of  the  law, 

and  in  the  lawful  exercise  of  their  discretion  inasmuch  as   no  appellate  power  is  given 

have  determined,  to  what  specific  disability,  them  for  that  purpose;  but  that  when  such 

the  rate  of  pension  for  which  was  fixed  by  officers  refuse  to  act  at  all  in  a  case  in  which 

law,  the  unspecified  disability  of  the  relator  the  law  requires  them  to  do  so,  or  when  by 

was  equivalent.    The  Commissioner,  further  special  statute,  or  otherwise,  a  mere  minis* 

answering,  denies  that  he  has  failed  and  re-  terial  duty  is  imposed  upon  them,  and  thej 

fused  to  carry  out  the  decision  of  the  Secre-  refuse  to  perform  it,    a  mandamus   lies  to 

tary  of  the  Interior ;  and  alleges  that  the  de-  compel  them  to  act  or  to  perform  such  min- 

cision  of  the  Secretary  made  on  the  6th  of  isterial  duty.     And  in  United  States,  ex  tvi. 

February,  1885  (as  was  the  fact),  confirmed  Miller,  v.  Blade,  vbi  supra,    argued   at  the 

the  action  of  the  Pension  Bureau  in  granting  same  time,  we  held  that  when  a  subordinate 

the  relator  a  pension  of  $8  per  month  from  officer  is  overruled  by  his  superior  having 

August  27,  1865 ;  $15  per  month  from  June  appellate  jurisdiction  over  him,  his  duty  to 

6,  1866;   $18  per  month  from  June  4,  1872,  obey  the  decision  of  such  superior  is  a  min* 

and  $24  per  month  from  March  3,  1883,  with  isterial  duty,  which  he  can  be  compelled  by 

the  exception  that  his  pension  was  improperly  mandamus  to  perform.     In  the  latter  case,  in 

reduced  on  June  4,  1882.  from  $24  to  $18  per  which  the  relator  was  the  same  person  as  in 

month.      The    Commissioner   further   states  the  present,  the  record  was  very  meagre,  and 

that,  in  pursuance  of  the  decision  made  by  did  not  set  forth  all  the  facts ;  but  on  the 

the  Secretary  of  the  Interior  on  Uie  12th  day  showing  of  the  petition   it  seemed  prima 

of  February,  1886^  the  Pension  Bureau  issued  facie  tluit  the  Commissioner  of  Pensions  had 
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refused  to  carry  out  the  decision  of  the  Sec- 
retary of  the  Interior ;  and  we  held  that  the 
court  below  ought  at  least  to  have  granted 
the  relator  a  rule  to  show  cause  why  a  man- 
damus should  not  issue.  The  relator  there- 
upon filed  a  new  petition,  being  the  petition 
in  the  present  cose,  and  the  court  below,  in 
obedience  to  our  decision,  granted  a  rule  to 
show  cause,  which  the  Commissioner  an- 
swered, as  before  stated.  He  afterwards 
amended  his  answer  by  annexing  thereto,  as 
part  thereof,  a  copy  of  the  several  decisions 
of  the  Secretary  of  the  Interior,  made  on  the 

e<l5]  6th  and  12th  of  February,  1885,  and  a  subse- 
quent decision  by  the  assistant  secretary, 
made  on  the  28th  of  July,  1886,  confirming 
the  action  of  the  Pension  Bureau. 

With  the  additional  facts  before  us  which 
are  now  presented  by  these  docimients,  in 
connection  with  the  answer  of  the  Commis- 
sioner, we  are  satisfied  that  there  was  no 
failure  to  comply  with  or  to  carry  out  the 
decision  of  the  Secretary.  That  decision  was 
not  that  the  relator  was  entitled  to  $72  per 
month  from  June  17,  1878,  and  to  the  other 
rates  for  other  dates,  as  claimed  by  him ; 
but  taking  the  Secretary's  two  rescripts  of 
February  6  and  February  12,  1855,  together, 
the  decision  b^  the  first  was,  that  the  relator 
had  been  receiving  all  that  he  was  entitled 
to  under  the  law,  except  from  June  4,  1882, 
the  date  his  pension  was  reduced  from  $24 
per  month  to  $18  per  month ;  that  he  should 
oe  allowed  the  difference  between  those 
amounts ;  and  that  he  was  entitled  to  $30  per 
month  under  the  Act  of  March  8,  1883 ;  and 
by  the  second  rescript,  the  decision  was  that 
the  relator  came  under  the  meaning  of  the 
law  granting  pensions  to  those  persons  who 
require  regular  aid  and  attendance.  This 
was  all  (which  is  material)  that  the  Secre- 
tary decided.  And  this  decision  was  fully 
carried  out  as  the  Commissioner  understood 
the  law  applicable  to  it.  He  issued  a  new 
certificate  to  the  relator  at  $24  per  month 
from  4th  June,  1882,  and  at  an  increase  of 
$30  per  month  from  March  8,  1888,  and  at 
$50  per  month  from  14th  of  January,  1885, 
the  latter  date  being  the  date  of  the  last 
medical  examination  of  the  relator. 

The  new  certificate  follows  the  Secretary's 
decision  specifically  except  in  regard  to  the 
last  item,  that  of  $50  per  month  from  14th 
January,  1885.  This  item  was  allowed  as 
the  supposed  proper  rate  due  to  the  relator's 
condition  as  expressed  in  the  concluding  part 
of  the  Secretary's  decision,  namely,  that  he 
^came  under  the  meaning  of  the  law  grant- 
ing pensions  to  those  persons  who  require 
regular  aid  and  attendance.  **  The  Secretary 
did  not  decide  what  the  proper  rate  for  that 
condition  was ;  but  left  it  to  be  decided  by 
the  Commissioner  under  the  laws  then  in 
force.  The  latter,  by  his  construction  of  the 
law,  rated   the   pension   at   $50  per  month 

806]  from  the  last  medical  examination.  As  be- 
fore stated,  he  considered  the  Act  of  June 
16,  1880,  as  not  applying  to  the  case,  because 
the  relator  was  not  then  in  receipt  of  a  pen- 
sion of  $50  per  month ;  and  he  evidently 
regarded  the  case  as  coming  within  the  terms 
of  the  previous  Act  of  June  18,  1874  (18  Stat. 
78;  Rev.  Stet.  %  4698),  by  which  it  was  de- 


clared  that  ^'all  persons  who,  while  in  the 
military  or  naval  service  of  the  United  States, 
and  in  the  line  of  duty,  shall  have  been  so 
permanently  and  totally  disabled  as  to  re- 
quire the  regular  personal  aid  and  attend- 
ance of  another  person,  by  the  loss  of  the 
sight  of  both  eyes,  or  by  the  loss  of  the  si^ht 
of  one  eye,  the  sight  of  the  other  having 
been  previously  lost ;  or  by  the  loss  of  both 
hands,  or  by  the  loss  of  both  feet,  or  by  any 
other  injury  resulting  in  total  and  permanent 
helplessness,  shall  be  entitled  to  a  pension 
of  fifty  dollars  per  month." 

But,  whatever  may  have  been  the  grounds 
on  which  the  Commissioner  based  his  con- 
clusion, it  is  clear  that  the  decision  of  the 
Secretary  left  the  matter  open  ;  that  he  only 
decided  that  the  relator  came  "under  the 
meaning  of  the  law  granting  pensions  to 
those  persons  who  require  regular  aid  and 
attendance,**  and  that  the  Commissioner  ac- 
quiesced in  this  decision,  and  rated  the  pen- 
sion at  $50  upon  the  basis  of  it. 

The  relator,  not  being  satisfied  with  this 
action  of  the  Commissioner,  again  appealed 
to  the  Secretary  of  the  Interior,  and  the  de- 
cision of  the  assistant  secretary  (Hawkins) 
dated  July  28,  1886,  was  as  follows:  "After 
a  careful  consideration  of  all  the  papers  in 
this  case,  the  Department  is  of  opinion  that 
there  is  nothing  m  the  evidence  to  show  that 
Mr.  Miller  has  been  entitled  to  a  higher  rate 
of  pension  than  that  allowed  by  your  ofl3ce.  • 

The  making  of  the  rate  of  $50  per  month 
to  commence  from  January  14,  1885,  the  date 
of  the  last  medical  examination  of  the  re- 
lator, by  which  his  condition  of  total  and 
permanent  disability  was  finally  established, 
was  based  on  section  4698^  of  the  Revised 
Statutes,  which  declares  that  "except  in  cases 
of  permanent  specific  disabilities,  no  in- 
crease of  pension  shall  be  allowed  to  com- 
mence prior  to  the  date  of  the  examining 
surgeon '  s  certi ficate  establ  i  sh  i ng  the  same, 
made  under  the  pending  claim  for  increase 
.  .  .  subject  to  the  approval  of  the  Com- 
missioner of  Pensions." 

But  enough  has  been  said  to  show  that  the 
allegation  is  unfounded  on  which  the  appli- 
cation for  mandamus  was  based,  namely,  the 
allegation  that  the  Commissioner  of  Pensions 
refused  to  obey  the  decision  of  the  Secretary 
of  the  Interior. 

ThejudgmerU  U  therefore  afflrmed. 


Ex  Parte: 

In  the  Matter  of  ED.  MILLS,  Petitioner. 

(See  6.  C.  Reporter's  ed.  26a-27L) 

Jurisdiction  of  United  States  District  Court  far 

Western  Arkansas — United  States  Court  in 

Indian    Territory,    jurisdiction    of— grand 

jury — imprisonment  in  penitentiary — sentene§ 

over  one  year — rxnd  sentences, 

1.  The  Jurisdiction  of  the  IlDited  States  District 
Ck)urt  for  the  Western  District  of  Arkansas  over 
offenses  punishable  by  imprisoDment  in  a  penl- 
ten  tin  ry,  is  not  affected  by  the  Act  of  March  1« 
1889,  creating  a  Unite<^  States  court  in  the  Indiao 
Territory,  which  is  in  that  district. 
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IL  The  exclusive  JurisdiotlOD  given  by  such  Act  to 
the  latter  court  does  not  embraoe  offenses  pun- 
ishable by  imprisonment  in  a  penitentiary. 

IL  Such  offenses  must  be  proceeded  against  by  pre- 
sentment or  indictment  of  a  grand  jury;  such 

Act  did  not  give  such  court  power  to  call  a  grand 
Jury. 

4  It  is  only  where  a  person  convicted  of  an  of- 
fense against  the  United  States  is  sentenced  to 
imprisonment  for  a  longer  period  than  one  year 
that  the  sentence  can  be  executed  by  conAnement 
in  a  penitentiary. 

t.   Where  the  sentences  of  imprisonment  on  two 
convictions  were,  one  for  one  year,  and  the  other 
for  six  months,  the  orders  directing  the  sentences 
to  be  executed  in  a  penitentiarv  are  void. 
[No.  4,  Original.] 

Submitted  Apr.  S,  1890.   Decided  Apr.  28, 1890. 

UPON  return  to  rule  to  show  cause  by  the 
warden  of  the  state  penitentiary  at  Col- 
umbus, Ohio,  why  a  writ  of  habeas  corpus 
i^ould  not  be  issued  upon  the  application  of 
the  petitioner,  Ed.  Mills,  who  is  imprisoned 
there.     Writ  of  Tiaheas  corpus  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thos*  Mareum  for  the  prisoner. 

Mr,  Wm*  A.  Mauryt  AsMtant  Atty-Oen. , 
for  the  United  States. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  an  original  application  to  this 
court  for  a  writ  of  habeas  corpus.  Leave  to 
file  the  petition  having  been  given,  a  rule 
was  granted  against  the  warden  of  the  state 
penitentiary  at  Columbus,  Ohio,  in  which 
the  petitioner  was  imprisoned,  requiring  him 
to  show  cause  why  Uie  writ  should  not  be 
issued.  The  return  to  that  rule  shows  that 
the  petitioner  was  received  by  the  respondent, 
August  1,  1889,  from  the  marshal  of  the 
United  States  for  the  Western  District  of 
Arkansas,  pursuant  to  a  judgment  of  the 
District  Court  of  the  United  States  for  that 
District,  sentencing  the  prisoner  to  confine- 
ment in  that  penitentiary. 

It  appears  that  the  prisoner  was  charged 
by  indictment  in  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Arka^tisas  with  the  offense  of  having,  on  the 
7th  day  of  July,  1889,  **  at  the  Creek  Nation, 
in  the  Indian  country,"  within  that  district 
unlawfully  engaged  in  and  carried  on  the 
business  of  a  retail  liquor  dealer  without 
havingfirst  paid  the  special  tax  required  by 
law.  The  indictment  was  based  upon  section 
8242  of  the  Revised  Statutes,  providing  that 
"every  person  who  carries  on  the  business  of 
a  .  .  .  retail  liquor  dealer,  .  .  .  without 
having  paid  the  special  tax  as  required  by 
law,  snail,  for  every  such  offense,  be  fined  not 
less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars,  and  be  imprisoned  not 
less  than  six  months  nor  more  than  two  years. " 
Upon  a  plea  of  guilty,  the  court  adjudged 
that  the  accused  be  imprisoned  in  the  Ohio 
state  penitentiary,  at  Columbus,  for  the  term 
and  period  of  one  year,  and  pav  to  the  United 
States  a  fine  of  one  hundred  dollars,  and  its 
costs  in  the  prosecution  expended. 

It  also  appears  that  the  petitioner  was 
charged  by  indictment  in  the  same  court 
with  the  offense  of  having  on  the  7th  of  July, 
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1889.  "at  the  Creek  Nation,  in  the  Indian 
country,"  unlawfully  introduced  into  that 
country,  in  said  district,  spirituous  liquors, 
to  wit,  one  gallon  of  whiskey.  That  indict- 
ment was  based  upon  section  2139  of  the  He- 
vised  Statutes,  providing:  "No  ardent 
spirits  shall  be  introduced,  under  any  pre- 
tense, into  the  Indian  country.  Every  person 
who  sells,  exchanges,  gives,  barters  or  dis- 
poses of  any  spirituous  liquor  or  wine  to  any 
Indian  under  the  charge  of  any  Indian  su- 
perintendent or  agent,  or  introduces  or  at- 
tempts to  introduce  any  spirituous  liquor  of 
wine  into  the  Indian  country,  shall  l^  pun- 
ishable by  imprisonment  for  not  more  tlian 
two  years,  and  by  a  fine  of  not  more  than 
three  hundred  dollars."  19  Stat.  244,  chap.  [261 
69 ;  Rev.  Stat.  Sup.  269,  par.  48.  Upon  a 
plea  of  guilty,  it  was  adjudged  that  the  ac- 
cused be  imprisoned  in  the  same  penitentiary 
for  the  period  of  six  months,  and  pay  to  the 
government  a  fine  of  fifty  dollars,  together 
with  its  costs;  also,  that  this  term  of  im- 
prisonment commence  and  date  from  the  ex- 
piration of  the  term  of  one  year  for  which 
he  was  sentenced  in  the  other  case. 

The  petition  for  the  writ  of  habeas  corpus 
proceeds  upon  the  ground  that  the  court 
which  passed  the  above  sentences  was  with- 
out jurisdiction  of  the  offenses  charged,  and 
that  sole  and  exclusive  jurisdiction  thereof 
was  in  the  court  established  by  the  Act  of 
Congress,  passed  March  1,  1889,  entitled, 
"An  Act  to  Establish  a  United  States  Court 
in  the  Indian  Territory,  and  for  Other  Pur- 
pqses. "  25  Stat.  783,  chap.  333.  This  ques- 
tion will  be  first  examined. 

As  the  country  lying  west  of  Missouri  and 
Arkansas  known  as  the  Indian  Territory  was 
within  the  Western  District  of  Arkansas 
when  the  above  Act  of  March  1,  1889,  was 
passed,  and  as  the  district  courts  have  Juris- 
diction of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  and 
committed  within  their  respective  districts 
(Rev.  Stat.  §§583,  563),  it  cannot  be  disputed 
that  the  court  below  had  jurisdiction  of  the 
offenses  charged  against  the  petitioner,  unless 
its  jurisdiction  was  taken  away  by  the  Act 
establishing  a  court  in  the  Indian  Territory. 
That  Act  establishes  "a  United  States  court*' 
with  jurisdiction  extending  over  the  Indian 
Territory,  bounded  on  the  north  by  Kansas, 
on  the  east  bv  Missouri  and  Arkansas,  on  the 
south  by  Texas  and  on  the  west  by  Texas  and 
the  Territory  of  New  Mexico.  Its  criminal 
jurisdiction  is  thus  declared  in  the  fifth  sec- 
tion of  the  Act:  "That  the  court  hereby 
established  shall  have  exclusive  original 
jurisdiction  over  all  offenses  against  the  laws 
of  the  United  States  compiitted  within  the 
Indian  Territory  as  in  this  Act  defined,  not 

gunishable  by  death  or  by  imprisonment  at 
ard  labor. "  As  the  offenses  charged  aeainst 
the  petitioner  were  offenses  against  the  United 
States,  and  were  committed  in  the  Indian 
Territory,  the  question  as  to  the  jurisdiction 
of  the  court  established  by  this  Act  depends 
upon  the  meaning  that  may  be  given  to  the  [ 
words  "punishable  ...  by  imprison- 
ment at  hard  labor."  There  are  offenses 
against  the  United  States  for  which  the  stat- 
ute, in  terms,  prescribes  punishment  by  im- 

186  U.  S. 


18d8. 


A  ParU  Mills. 


868-271 


prisonment  at  hard  labor.  There  are  others, 
the  punishment  of  which  is  **  imprisonment" 
simply.  But,  in  cases  of  the  latter  class, 
the  sentence  of  imprisonment — if  the  impris 
onment  be  for  a  longer  period  than  one  year 
(g  5541)  — may  be  execute  in  a  state  prison  or 
penitentiary,  the  rules  of  which  prescribe 
bard  labor.  These  statutory  provisions  were 
referred  to  in  ^Iv  parU  Karatendiek,  98  U.  8. 
896.  899  [28 :  889,  890] ,  where  Chief  Justice 
Waite,  delivering  the  opinion  of  the  court, 
•aid :  **  In  cases  where  the  statute  makes  hard 
labor  a  part  of  the  punishment,  it  is  imper- 
ative upon  the  court  to  include  that  in  its 
sentence.  But  where  the  statute  requires 
imprisonment  alone,  the  several  provisions 
which  have  Just  been  referred  to  place  it 
within  the  power  of  the  court,  at  its  discre- 
tion, to  order  execution  of  its  sentence  at  a 
SI  ace  where  labor  is  exacted  as  part  of  the 
iscipline  and  treatment  of  the  institution 
or  not,  as  it  pleases.  Thus,  a  wide  range  of 
punishment  is  given,  and  the  courts  are  left 
at  liberty  to  g^raduate  their  sentences  so  as  to 
meet  the  ever-varying  circumstances  of  the 
cases  which  come  before  them." 

In  view  of  this  condition  of  the  law  at  the 
time  of  the  passage  of  the  Act  creating  a 
United  States  court  in  the  Indian  Territorv, 
there  is  fair  ground  for  dispute  as  to  the 
true  interpretation  of  the  woras  **  punishable 
...  by  imprisonment  at  hiurd  labor. "  An 
offense  which  the  statute  imperatively  re- 
quires to  be  punished  by  imprisonment  **at 
hard  labor,"  and  one  that  must  be  punished 
by  **  imprisonment, "  but  the  sentence  to 
which  imprisonment  the  court  may,  in  cer- 
tain cases,  and  in  its  discretion,  require  to 
be  executed  in  a  penitentiary  where  hard 
labor  is  prescribed  for  convicts,  are  each 
'^punishable"  by  imprisonment  at  hard  labor. 
T^  former  offense  certainly  must  be  thus 
punished ;  and  as  the  latter  may,  in  the  dis- 
cretion of  the  court,  be  so  punished,  it  may 
also,  and  not  unreasonably,  be  held  to  tie 
''punishable"  bv  imprisonment  at  hard  labor. 
Shall  the  Act  oi  Congress  be  so  interpreted  as 
to  exclude  from  the  Jurisdiction  of  the  court 
M7]  established  in  the  Indian  Territory,  an  offense 
which  the  statute  imperatively  requires  to  be 

f punished  by  imprisonment  at  hard  labor,  and 
nclude  within  its  jurisdiction  offenses  for 
which  the  court  in  its  discretion,  may  sen- 
tence the  accused  to  imprisonment  in  a  peni- 
tentiary whose  rules  require  hard  labor  upon 
the  part  of  its  inmates! 

It  would  seem  that  the  same  considerations 
of  public  policy  that  induced  Ck>ngress  to 
exclude  the  former  from  the  jurisdiction  of 
the  new  court  would  demand  the  exclusion 
of  the  latter.  It  must  be  remembered,  in 
this  connection,  that  prior  to  the  passa^  of 
the  Act  of  March  1,  1889,  this  court  decided, 
in  respect  to  crimes  against  the  United  States 
that  are  punishable  by  **  imprisonment, "  that 
being  punishable  bv  imprisonment  in  a  state 
prison  or  penitentiary,  they  are  infamous, 
within  the  meaning  of  the  Fifth  Amendment 
of  the  Ck>n8titution,  whether  the  accused  is 
or  is  not  put  to  hard  labor,  and  therefore  can 
be  proceeded  against  only  by  presentment 
or  indictment  oi  a  grand  jury.  In  Eac  parte 
WiUtm,   114  U.  8.  417,  426  [29:  89,   9!^,  it 
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was  said  that,  in  determining  whether  a 
crime  was  infamous  within  the  meaning  of 
the  Ck>n8titution,  the  question  is  whether  it 
^'is  one  for  which  the  statutes  authorize  the 
court  to  award  an  infamous  punishment ;  not 
whether  the  punishment  ultimately  awarded 
is  an  infamous  one."  And  in  Maekin  v. 
United  States,  117  U.  S.  848,  852  [29 :  909, 
911],  the  court  said:  ''We  cannot  doubt 
that  at  the  present  day  imprisonment  in  » 
state  prison  or  penitentiary,  with  or  without 
hard  labor,  is  an  infamous  punishment.  It 
is  not  only  so  considered  in  the  general  opin- 
ion of  the  people,  but  it  has  been  recognized 
as  such  in  the  legislation  of  the  States  and 
Territories,  as  well  as  of  Congress."  Now, 
it  is  significant  that  the  Act  establishing  a 
United  States  court  in  the  Indian  Territory 
makes  no  provision  for  a  grand  jury,  although 
it  does  provide  for  petit  juries  iii  civil  and 
criminal  cases.  A  grand  jury,  by  which 
presentments  or  indictments  may  be  made  for 
offenses  against  the  United  States,  is  a  crea- 
ture of  statute.  It  cannot  be  impaneled  by 
a  court  of  the  United  States  by  virtue  sim- 
ply of  its  organization  as  a  iudicial  tribunal. 
The  provisions  of  the  Revised  Statutes  re- 
lating to  the  impaneling  of  grand  iuries  for 
the  district  and  circuit  courts  (title  18, 
chap.  15)  do  not  spply  to  the  court  estab- 
lished in  the  Indian  Territory  by  the  Act  of 
March  1,  1889 ;  for  although  the  latter  is  a 
court  of  the  United  States,  it  is  not  a  dis- 
trict or  circuit  court  of  the  United  States. 
Reynolds  v.  United  States,  98  U.  S.  145,  154 
[25 :  244,  2461;  Ex  pwrte  Farley,  Eon  parte  Wil- 
son, 40  Fed.  Rep.  66. 

We  think  it  apparent  from  the  very  face  of 
the  Act  of  March  1,  1889,  th!it  Congress  did 
not  intend  to  invest  the  court  created  by  it 
with  power  to  organize  a  grand  jury,  or 
with  jurisdiction  of  offenses  that  coula  not 
be  proceeded  against  except  on  the  present- 
ment or  indictment  of  a  grand  jury.  The 
offenses  with  which  the  petitioner  Mills 
was  charged  could  not  be  proceeded  against 
by  information  for  the  reason  that,  being 
"punishable"  by  imprisonment  in  a  state 
prison  or  penitentiary,  he  could  not  be  re- 
quired to  make  answer  thereto  except  on  the 
presentment  or  indictment  of  a  grand  jury. 

These  considerations  justify  us  in  holaing, 
as  we  do,  that  the  words  "  punishable  .  .  . 
by  imprisonment  at  hard  labor, "  in  the  Act 
of  Much  1,  1889,  embrace  offenses  which, 
althoufl^h  not  imperatively  required  by  stat- 
ute to  oe  so  punished,  may,  in  the  discretion 
of  the  court,  be  punished  by  imprisonment 
in  a  penitentiary.  This  interpretation  will 
best  effectuate  the  intention  of  Congress. 
A  different  interpretation  would  impute  to 
Congress  a  purpose  to  invest  the  court,  es- 
tablished by  that  Act  for  the  Indian  Terri- 
tory, with  jurisdiction  of  offenses  which  it 
could  not  punish  for  the  want  of  authority 
to  impanel  a  grand  jury  to  return  present- 
ments or  indictments  against   the  offenders. 

It  results  that  the  jurisdiction  of  the  court 
below  of  the  offenses  charged  against  the 
petitioner  was  not  affected  by  the  Act  of 
March  1,  1889,  creating  a  United  States  court 
in  the  Indian  Territory. 

If  the  application  for  the  writ  depended 
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upon  the  question  of  the  Jurisdiction  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Arkansas  of  the  offenses 
with  which  the  petitioner  was  charged,  it 
would  be  denied.  But  the  petition  alleges 
that  his  detention  in  the  penitentiary,  under 

269]  the  above  sentences,  is  contrary  to  the  laws 
of  the  United  States.  It  is  our  duty  to  in- 
quire whether  or  not  that  point  be  well  taken. 
it  it  appears  on  the  face  of  the  papers  that, 
apart  from  any  question  as  to  whether  the 
court  below,  or  the  United  States  court  es- 
tablished in  the  Indian  Territory  by  the  Act 
of  March  1,  1889,  had  exclusive  original 
Jurisdiction  of  the  offenses  with  which  the 
petitioner  was  charged,  his  detention  in  a 
penitentiary  is  in  violation  of  the  laws  of 
the  United  States,  he  is  entitled  to  be  dis- 
charged from  the  custody  of  the  warden  of 
that  institution.  £!x  parts  BoyaU,  117  U.  S. 
S41,  248  [29:  868,  870]. 

It  is  provided  by  section  5541  of  the  Re- 
vised Statutes  that  **  in  every  case  where  any 
person  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment 
for  a  period  longer  than  one  year,  the  court 
by  which  the  sentence  is  passed  may  order 
the  same  to  be  executed  in  any  state  Jail  or 
penitentiary  within  the  district  or  State 
where  such  court  is  held,  the  use  of  which 
lail  or  penitentiary  is  allowed  by  the  Legis- 
lature of  the  State  for  that  purpose  f  by 
section  5546,  that  **all  persons  who  have 
been,  or  who  may  hereafter  be,  convicted  of 
crime  by  any  court  of  the  United  States 
whose  punishment  is  imprisonment  in  a  dis- 
trict or  Territory  where,  at  the  time  of  con- 
viction, or  at  any  time  during  the  term  of 
imprisonment,  there  may  be  no  penitentiary 
or  jail  suitable  for  the  confinement  of  con- 
victs, or  available  therefor,  shall  be  confined 
during  the  term  for  which  they  may  have 
been  or  may  be  sentenced,  or  during  the  res- 
idue of  said  term,  in  some  suitable  jail  or 
penitentiary  in  a  convenient  State  or  Terri- 
tory, to  be  designated  by  the  Attorney-Gen- 
eral ;"  and  by  section  5547,  that  "  the  At- 
tomey-Gleneral  shall  contract  with  the  man- 
agers or  proper  authorities  having  control  of 
such  prisoners,  for  the  imprisonment,  sub- 
sistence and  proper  emploj^ment  of  them, 
and  shall  give  the  court  having  jurisdiction 
of  such  offenses  notice  of  the  jail  or  peni- 
tentiary where  such  prisoners  will  be  con- 
fined." 

Assuming  that  the  penitentiary  at  Colum- 
bus, Ohio,  has  been  designatea  as  one  in 
which  a  judgment  of  the  court  below,  sen- 
tencing   to    imprisonment  a  person    found 

1701  £^^^^7  ^'  ^^  offense  against  the  United  States, 
may  be  executed,  whenever  the  sentence  is 
one  that  may  be  ordered  to  be  executed  in  a 
state  prison  or  penitentiary,  we  are  of  opin- 
ion that  the  sentences  under  which  the  peti- 
tioner was  committed  to  that  institution  are 
not  of  that  class.  A  sentence  simply  of 
**  imprisonment,  **  in  the  case  of  a  person  con- 
victed of  an  offense  against  the  United  States 
— where  the  statute  prescribing  the  punish- 
ment does  not  require  that  the  accused  shall 
be  confined  in  a  penitentiary^<»nnot  be  exe- 
cuted by  confinement  in  a  penitentiary,  ex- 
cept in  cases  in  which  the  sentence  is  ^'for 
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a  period  longer  than  one  year."  In  neither 
of  the  cases  against  the  accused  was  he  sen- 
tenced to  imprisonment  for  a  period  longer 
than  one  year.  In  one  case,  tine  imprison- 
ment was  "for  the  term  and  period  of  one 
year ;"  in  the  other,  **  for  the  term  and  period 
of  six  months."  There  is,  consequently,  no 
escape  from  the  conclusion  that  the  judg- 
ment of  the  court  sentencing  the  petitioner 
to  imprisonment  in  a  penitentiary,  in  one 
case  for  a  year  and  in  the  other  for  six 
months,  was  in  violation  of  the  statutes  of 
the  United  States.  The  court  below  waa 
without  jurisdiction  to  pass  any  such  sen- 
tences, and  the  orders  directing  the  sentences 
of  imprisonment  to  be  executed  in  a  peni- 
tentiary are  void.  This  is  not  a  case  of  mere 
error,  but  one  in  which  the  court  below 
transcended  its  powers.  Ex  parte  Lange, 
85  U.  S.  18  Wall.  163,  176  [21 :  872.  878]  ; 
Ea  parte  Parke,  98  U.  8.  18,  23  [23 :  787. 
788]  ;  Ex  parte  Virginia,  100  U.  S.  839,  343 
[25 :  676,  678]  ;  Ez  parU  Eowland,  104  U. 
8.  604,  612  [26 :  861,  864]  ;  Be  Coy,  127  U. 
8.  731,  738  [32 :  274,  275]  ;  Hana  Neilsen, 
Petitioner,  131  U.  8.  176,  182  [33:  118,  120]. 

Such  is  the  effect  of  section  5541,  which 
is,  in  part,  and  without  substantial  change, 
a  reproduction  of  the  third  section  of  the 
Act  of  March  3,  1865,  entitled  *"  An  Act  Reg- 
ulating Proceedings  in  Criminal  Cases,  and 
for  Other  Purposes."  13  Stat.  500,  chap.  86. 
That  section  provides :  **  That  in  every  case 
where  any  oerson  convicted  of  any  offense 
against  the  United  States  shall  be  sentenced 
to  imprisonment  for  a  period  longer  than  one 
year,  it  shall  be  lawful  for  the  court  by 
which  the  sentence  is  passed  to  order  the 
same  to  be  executed  in  any  state  prison  or 
penitentiary  within  the  district  or  State 
where  such  court  is  held  the  use  of  which 
prison  or  penitentiary  is  allowed  by  the  Leg- 
islature of  such  State  for  such  purposes; 
and  the  expenses  attendant  upon  the  exe- 
cution of  such  sentence  shall  be  paid  by  the 
United  States."  The  words  ** state  jail"  in 
section  5541,  and  ** state  prison"  in  the  Act 
of  1865,  mean  the  same  thing. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  detention  of  the  petitioner  by  the 
respondent,  the  warden  of  the  penitentiary  at 
Columbus,  Ohio,  is  in  violation  of  the  laws 
of  the  United  States.  The  rule  is  therefore 
made  absolute. 

77ie  petitioner  it  erUitUd  to  the  writ  qf  habeoi 
corpus, 

SALT.IE  D.  HARTRANFT,  Adm'x  of  Johh 
F.  Hartrakft,  Deceased,  late  Collector 
of  Customs  for  District  of  Phila- 
delphia, Flff,  in  Err,^ 

V. 

CHARLES  H.  MEYER  bt  ai.. 

(8ee  8.  a  Reporter's  ed.  237-239.) 

Duty  on  matelaase  doth, 

Matelaase  cloth,  composed  of  tilk,  cotton  and  wool, 
•ilk  being  the  compoaent  material  of  chief  value, 

NOTS.— ^s  to  action  to  recover  hack  dutiee  paia 
under  proteet;  protests  how  made^  and  it$  effeet^^aoB 
note  to  Greely  v.  Thompeon,  18: 807. 
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to  dutiable  under  schedule  L,  seo.  flSQS,  of  the  Act 
of  March  8, 1888  (»  Stat  608,  ftlO),  at  fifty  per  cent 
ad  valortm, 

[No.    148.1 
Argu9d  Apr.  IB,  1890,    Decided  Apr,  $8, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgment  in  favor 
of  plaintiffs  to  recover  duties  illegally  ex- 
acted.   AJP^rmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Wnu  A.  Maarjf  AuUta/fU  Aity-Qen,, 
for  plaintiff  in  error. 

Mr,  Frank  P.  Pritehard  for  defendants 
in  error. 

Mr,  Juitiee  Brswer  delivered  the  opinion 
of  the  court : 

In  1885  Meyer  &  Dickinson  were  merchants 
in  the  City  of  Philadelphia,  and  John  F. 
Hartranft  was  collector  of  customs  for  that 
district.  They  imported  various  lots  of 
matelasse  cloth.  This  cloth  was  composed 
partly  of  silk,  partly  of  cotton  and  partly 
of  wool,  silk  bem^  the  component  material 
of  chief  value,  ana  the  proportion  in  value 
of  wool  being  less  than  twenty -five  per  cent. 
The  question  presented  in  this  case  is, 
whether  the  goods  were  dutiable  imder  sched- 
ule K  or  scnudule  L,  section  2602,  of  the 
Act  of  March  8,  1888  (22  Stat.  pp.  508  and 
610). 

Schedule  K,  which  is  entitled  **  Wool  and 
Woolens, "  imposes  a  certain  rate  of  duty  upon 
''woolen  cloths,  woolen  shawls  and  all  manu- 
factures of  wool  of  every  description,  made 
wholly  or  in  part  of  wool,  not  specially  enum- 
erated or  provided  for  in  this  Act.  ^  Schedule 
L,  entitled  **Silk  and  Silk  Goods,"  imposes  a 
different  duty  on  *'all  goods,  wares  and 
merchandise,  not  specially  enumerated  or 
provided  for  in  this  Act,  made  of  silk,  or  of 
which  silk  is  the  component  material  of 
chief  value. "  If  either  schedule  stood  alone 
in  the  statutes,  obviously  the  goods  would 
be  dutiable  under  that  schedule,  for  they 
were  made  in  part  of  wool  as  described  in 
scliedule  E,  and  they  were  goods  of  which 
silk  is  the  component  material  of  chief  value, 
as  described  in  schedule  L.  Both  schedules 
being  found  in  the  same  Statute  we  must 
deduce  from  them,  taken  in  connection  with 
other  provisions,  the  intent  of  Congress  in 
reference  to  goods  of  this  description,  for  it 
cannot  be  assumed  that  Congress  intended  two 
rates  for  the  same  goods  to  be  selected  at  the 
pleasure  of  either  the  collector  or  the  im- 
porter. •  In  each  schedule  are  found  the  words 
*not  specially  enumerated  or  provided  for  in 
this  Act,"  so  that  neither  description  is  ab- 
solute or  exclusive.  We  place  no  stress  on 
the  position  of  the  two  schedules  in  the  Act, 
or  on  the  fact  that  schedule  L,  coming  after 
schedule  E,  expresses  the  later  thought  and 
purpose  of  Congress ;  but  we  turn  rather  to 
the  character  of  the  descriptive  language 
used  in  the  one,  it  being  more  general  than 
in  the  other.  In  schedule  E  it  is  "made 
wholly  or  in  part  of  wool,"  thereby  reach- 
ing to  all  manufactured  articles  of  which 
any  portion  is  wool,  while  in  schedule  L  it 
is  narrower  and   more   limited — **made  of 
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silk,  or  of  which  silk  is  the  component 
material  of  chief  value."  This  is  a  special 
enumeration  rather  than  the  other.  This 
idea  was  presented  in  Solomon  v.  Arthur,  102 
U.  8.  208  [26:  147],  in  which  the  descrip- 
tions  compared  were  these:  ** Manufactures 
composed  of  mixed  materials,  in  part  of 
cotton,  silk,"  etc.,  and  ** manufactures  of 
which  silk  is  the  component  part  of  chief 
value."  Both  expressions  were  held  to  be 
merely  descriptive,  and  the  true  interpreta- 
tion to  be  given  to  them  was  thus  clearly 
stated  by  Mr,  Jvstiee  Bradley  in  the  opinion 
of  the  court :  **  It  is  observable  that  the  de- 
scription  of  'manufactures  made  of  mixed 
materials,  in  part  of  cotton,  silk,'  etc.,  is 
more  general  than  that  of  'manufactures  of 
which  silk  is  the  component  part  of  chief 
value. '  Logically,  the  two  phrases  standing 
together  in  the  same  Act  or  system  of  laws 
would  be  related  as  follows:  'Goods  made 
of  mixed  materials,  cotton,  silk,  etc.,  shall 
pay  a  duty  of  thirty-five  per  cent ;  but  (^silk 
IS  the  component  part  of  chief  value,  they  [29 
shall  pay  a  duty  of  fifty  per  cent. '"  Applying 
the  same  rule  of  construction  here  the  circuit 
judge,  in  deciding  this  case,  and  holding 
that  the  goods  were  dutiable  under  schedule 
L  (28  Fed.  Rep.  858),  well  said  that  the 
Statute  was  in  substance  to  be  read  thus: 
**  All  manufactures  of  wool  of  every  descrip- 
tion, not  especially  enumerated  or  provided 
for  in  this  Act,  shall  be  subject  to  a  duty  of 
thirty-five  cents  per  pound  and  thirtjr.fiye 
per  centum  ad  fmorem ;  but  if  silk  is  the 
component  material  of  chief  vslue  they  shall 
be  subject  to  a  duty  of  fifty  per  cent  ad  fo- 
lorem.  We  think  this  construction  harmo- 
nizes the  two  sections  better  than  any  other, 
and  gives  force  to  the  intent  of  Clongress. 

Another  matter  is  also  worthy  of  notice, 
and  that  is  the  change  made  in  section  2499 
of  the  Revised  Statutes  by  the  Act  of  1888. 
In  the  Revised  Statutes  the  section  contained 
this  provision:  *'And  on  all  articles  manu- 
factured from  two  or  more  materials,  the 
dutj  shall  be  assessed  at  the  highest  rates  at 
which  any  of  its  component  parts  may  be 
chargeable ;"  while  in  the  Act  of  1888  the 
provision  is  changed  so  as  to  read :  **  And  on 
all  articles  manufactured  from  two  or  more 
materials  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  the  component  material 
of  chief  value  may  be  chargeable."  It  it 
true  that  this  section,  at  least  in  its  main 
provisions,  refers  solely  to  non-enumerated 
articles,  and  these  goods  must  be  considered 
as  enumerated.  Arthur^e  Baecutore  v.  But- 
terfield,  126  U.  S.  70  [81:  648].  And  yet, 
though  this  clause  may  apply  solely  to  non- 
enumerated  articles,  it  shows  the  intent  of 
Congress  in  reference  to  a  question  of  the 
kind  presented.  Instead  of  making  the  duty 
depend  on  the  highest  rate  at  which  any 
competent  part  is  chargeable,  it  is  made  to 
depend  on  Uie  highest  rate  at  which  the  com- 
ponent material  of  chief  value  is  chargeable. 
Applying  that  idea  here,  and  the  rate  wpuld 
be  that  chargeable  under  schedule  L,  for  silk, 
as  appears  from  the  findings,  was  the  compo- 
nent material  of  chief  value. 

TIte  judgment  ^  the  Circuit  Court  imu  cot- 
red,  and  it  ie  affirmed, 
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JOHN  D.  SANBORN.  Plff,  in  Err., 

UNITED  STATES. 

(See  8.  C.  Reporter*!  ed.  271-286.) 

Recovering  moneys  paid — interest,  when  with- 
held — laches — cosU,  what  recoverable  by  govern- 
ment. 

L  Where  a  contract  was  made  by  the  Secretary  of 
the  Treasury,  under  Act  of  May  8, 1872,  to  pay  a 
person  a  percenta^re  for  assistUiir  the  officers  of 
the  grovemment  in  recovering  moneys  due  from 
one  therein  named  to  the  grovemment  for  taxes, 
and  the  Secretary  afterwards  paid  svch  person 
the  agreed  percentaire  on  the  collection  of  such 
tax,  induced  by  his  representation  that  the  col- 
lection was  made  by  him,  the  grovemment  may 
recover  back  the  money  so  paid,  if  such  repre- 
sentation was  false,  and  if  the  person  receiving 
the  same  performed  no  services  in  the  matter,  and 
the  person  paying  the  taxes  had  made  no  effort  to 
evade  their  payment. 

IL  Where  interest  is  recoverable  not  as  a  part  of 
the  contract,  but  by  way  of  damages,  if  the  plain- 
tiff has  been  guilty  of  laches  in  unreasonably  de- 
laying the  prosecution  of  his  claim,  it  may  be 
properly  withheld. 

t.  The  same  rule  applies  to  the  government  when 
it  has  long  delayed  an  assertion  of  its  rights,  with- 
out reason  or  excuse  for  the  delay,  especially 
when  it  does  not  appear  that  the  defendant  has 
earned  interest  upon  the  money  Improperly  re- 
ceived by  him. 

A.  The  United  States  is  entitled,  as  costs,  on  recov- 
ery against  a  defendant,  to  the  sums  paid  for 
actual  and  necesnry  expenses  of  clerks  of  a  de- 
partment, in  going  to  and  returning  f  roin  and  in 
attending  the  court,  by  direction  of  the  govern- 
ment, as  witnesses  in  its  behalf. 

%,  No  auditing  of  such  expenses  is  required;  they 
are  to  be  taxed  as  costs. 

[Nos.  224,  225.1 

Argued  Mwr.  $1, 1890.   Decided  Apr,  M8, 1890. 

FJ  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts to  review  a  judgment  in  favor  of  the 
United  States  in  an  action  to  recover  moneys 
fnrongfully  received  by  defendant  from  the 
government.  Beveraed,  with  direction*  to  enter 
rudgment  for  the  principal  sum  with  interest 
from  the  commencement  if  the  action,  and  for 
90Sts  as  indicated  in  the  opinion. 

The  facts  are  stated  in  the  opinion. 

Messrs,  BenJ.  F.  Butler  and  O.  D«  Bar- 
rett for  Sanborn. 

Mr,  Alphonso  Hart*  Solicitor  of  Internal 
Revenue,  for  the  United  States. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court : 

These  are  writs  of  error  from  the  same 
Judgment.     The  action  was  brought  by  the 

NOTX.~TF7kefi  money  wrongfvUy  and  UUffoUy  «r- 
aeted  may  be  recovered  back.  See  note  to  Bank  of 
V,  S.  V.  Bank  of  Washington,  8: 281. 

As  to  action  to  recover  hack  duties  paid  under  pm^ 
tsft,  see  note  to  Oreely  v.  Thompson,  18:  806. 

Am  to  interest^  when  recoveraftle  as  damages  or  on 
monev%  tee  note  to  Bnaed  v.  Wister,  6c  717. 
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United  States  C  ctober  15,  1888,  to  recovei 
frbm  John  D.  Saucom  the  sum  of  $7,384, 
on  account  of  moneys  alleged  to  have  been 
received  by  him  from  ihe  government  with- 
out authority  of  law  and  without  right  there- 
to, with  interest  on  thrt  sum  from  August 
16,  1873.  A  jury  was  \^aived  by  the  written 
stipulation  of  the  parti(  s  and  the  case  was 
tried  by  the  court,  which  made  a  special 
finding  of  facts  and  of  law. 

It  was  provided  by  an  Act  of  Congress, 
approved  May  8,  1872,  making  appropri- 
ations for  the  legislative,  executive  and  ju- 
dicial expenses  of  the  government  for  the 
fiscal  year  endine  June  80,  1873,  that  "the 
Secretiurv  of  the  Treasury  shall  have  power 
to  employ  not  more  than  three  persons  to 
assist  the  proper  ofl^cers  of  the  government 
in  discovering  and  collecting  any  money  be- 
longing to  the  United  States,  whenever  the 
same  d^ll  be  withheld  by  any  person  or 
corporation,  upon  such  terms  and  conditions 
as  he  shall  deem  best  for  the  interests  of  the 
United  States ;  but  no  compensation  shall  be 
paid  to  such  persons  except  out  of  the  money 
and  property  so  secured ;  and  no  person  shal  1 
be  employed  under  the  provisions  of  this 
clause  who  shall  not  have  fully  set  forth  in 
a  written  statement,  under  oath,  addressed  to 
the  Secretary  of  the  Treasury,  the  character 
of  the  claim  out  of  whidi  he  proposes  to  re- 
cover, or  assist  in  recovering,  moneys  for  the 
United  States,  the  laws  by  the  violation  of 
which  the  same  have  been  withheld,  and  the 
name  of  the  person,  firm  or  corporation  hav- 
ing thus  withheld  such  moneys."  17  Stat. 
69,  chap.  140. 

On  the  15th  day  of  July,  1872,  Sanborn  [279 
sent  to  the  Secretair  of  the  Treasuiy  a  com- 
munication, verified  by  his  oath,  submitting 
a  statement  under  the  above  Act,  and  propos- 
ing to  recover,  or  assist  in  recovering, 
moneys  due  the  United  States  for  evasions 
of,  and  frauds  upon,  the  laws  for  the  collec- 
tion of  internal  revenue  tax  on  spirituous 
and  fermented  liquors,  as  well  in  making 
false  returns  of  the  amounts  manufactured  as 
in  evading  the  payment  of  taxes  upon  those 
returned ;  and  asking  to  be  allowed,  in  the 
form  of  a  percentage,  such  amount  from  the 
collections  as  in  the  judgment  of  the  Secre- 
tary was  fit  and  meet. 

This  letter  was  followed  by  a  written  con- 
tract between  Sanborn  and  the  acting  Secre-. 
tary  of  the  Treasury  under  date  of  August 
18,  1872,  in  which  it  was  agreed  that  the 
former  might  proceed  to  collect  the  taxes 
so  alleged  to  be  due  to  the  United  States  by 
the  persons  named ;  that  legal  proceedings  in 
the  premises  should  be  conducted  by  the 
proper  United  States  attorneys,  the  written 
consent  of  the  Secretary  of  the  Treasury  be- 
ing first  obtained ;  that  no  settlement  of  such 
claims  should  be  made  except  under  the  pro- 
visions of  section  10  of  the  Act  of  Mardi  8, 
1868 ;  that  the  costs  and  expenses  incurred 
by  him  in  investigating  and  prosecuting 
said  claims,  of  every  nature,  should  be  borne 
by  him,  and  no  part  thereof  paid  out  of  the 
portion  retained  by  the  United  States ;  that 
whenever  required  by  the  Secretary  he  should 
make  a  full  report  in  writing  of  his  acts  and 
proceedings  under    the  contract;   that  the 
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money  collected,  either  by  legal  proceedings 
or  **by  settlement  as  compromise,''  should 
be  placed  to  the  credit  of  the  Secretary  of 
the  Treasury,  and  out  of  the  same  there 
^onld  be  paid  to  Sanborn,  in  full  for  his 
services  ana  for  all  the  costs  and  expenses  of 
collection,  a  sum  equal  to  50  per  cent  of  the 
gross  amount  collected  and  received,  which 
should  be  paid  to  him  as  fast  as  collected 
and  placed  to  the  credit  of  the  Secretary  of 
the  Treasury,  the  balance  to  be  paid  into  the 
Treasury  of  the  United  States ;  and  that  the 
contract  might  be  revoked  at  any  time  at  the 
pleasure  of  the  Secretary. 

On  the  25th  of  October,  1872,  Sanborn  sent 
to  the  Secretary  another  letter,  accompanied 
by  a  statement  verified  by  his  oath,  asking 
that  his  employment  be  extended  and  made  to 
relate  to  claims  against  the  persons  whose 
names  were  set  forth  in  a  schedule  annexed  to 
his  letter,  for  moneys  illegally  withheld  by 
them  from  the  government.  **  1  desire,  also," 
he  said,  ''to  state  that  the  foregoing  claims, 
out  of  which  I  propose  to  recover,  or  assist 
in  recovering,  moneys  for  the  United  States, 
arise  under  the  taxes  imposed  upon  legacies 
and  successions  and  income  under  the  Act  of 
July  80,  1864,  and  subsequent  amendntory 
Acts,  providing  for  the  collection  of  taxes 
for  internal  revenue.  And  I  further  request 
that  the  foregoing  cases  may  be  brought 
under  my  contract  with  the  Score tiiry  of  the 
Treasury,  bearing  date  August  18,  1872.  ** 

In  the  statement  referred  to  in  that  letter 
is  the  followinff: 

**  District  Waldenham  .  .  .  James  A. 
Burtis    .     .     .    John  E.  Wool." 

Pursuant  to  this  request,  the  actine  Secre- 
tary of  the  Treasury  on  the  80th  of  October, 
1872,  entered  into  another  contract  with  San- 
bom,  containing,  among  other  provisions, 
the  following*. 

•*  Whereas  John  D.  Sanborn,  of  the  City  of 
Boston,  has  fully  set  forth  in  a  written  state- 
ment signed  by  him,  under  oath,  and  has 
filed  the  same  in  the  office  of  the  Secretary 
of  the  Treasury,  wherein  he  proposes  to  re- 
cover, or  assist  the  proper  officers  of  the 
government  in  recovering,  for  the  United 
States  from  the  following  persons,  to  wit: 
.  .  .  John  E.  Wool  estate,  .  .  .  large 
sum  of  money,  that  is  to  say,  the  sum  of  fifty 
thousand  dollars,  which  the  said  Sanborn 
claims  to  be  due  to  the  United  States,  as  and 
for  internal  revenue  taxes  which  have  been 
withheld  by  said  persons,  under  and  by  force 
of  the  Act  of  June  80,  1804,  and  other  Acts 
amendatory  thereof,  imposing  taxes  upon 
legacies,  successions  and  incomes ;  it  is  here- 
by agreed  by  and  between  W.  A.  Richardson, 
acting  Secretary  of  the  Treasury,  of  the  first 
part,  and  the  said  John  D.  Sanborn,  of  the 
second  part,  that  the  contract  or  agreement 
entered  into  by  and  between  the  said  parties, 
bearing  date  August  18,  1872,  relating  to 
the  proposed  recovery  of  certain  moneys  al- 
leged to  be  due  to  the  United  States,  is  here- 
by extended  and  enlarged,  so  as  to  embrace 
and  relate  to  the  persons  herein  specifically 
enumerated;  and  all  the  provisions,  condi- 
tions and  terms  of  the  said  contract  of  August 
18,  1872,  shall  be  held  to  apply  to  and  control 
this  agreement." 


The  Secretary,  under  date  of  February  8, 
1878,  issued  a  paper  addressed  **To  super- 
visors and  collectors  of  internal  revenue,* 
in  which  he  requested  them  to  assist  Sanborn 
"  in  the  examination  of  official  records  in  ref- 
erence to  such  cases  of  alleged  violation  of 
the  Internal  Revenue  Laws  as  he  may  ask  for 
your  co-operation,"  stating  that  he  was  act- 
ing under  his  appointment,  and  ""may  need 
some  information  from  the  offices  of  collectors 
and  assessors  for  the  purpose  of  verifying  hit 
claims."  Subsequently,  on  the  15th  of  Oc- 
tober, 1873,  the  Secretary  issued  a  similar 
circular,  and  asked  supervisois  and  collector! 
to  render  Sanborn  sudi  assistance  as  he  re- 
quired. 

General  John  E.  Wool  died  at  Troy,  New 
York,  November  10,  1869,  leaving  a  large 
estate,  Mrs.  Wool  surviving  him.  His  wfil 
having  been  duly  probated  on  the  8th  of 
February,  1870,  letters  testamentary  were  is- 
sued to  John  A.  Griswold  and  Asher  R 
Morgan.  Subsequently,  October  31,  1872, 
Griswold  died  leaving  Morgan  as  sole  exec* 
utor.     Mrs.  Wool  died  May  7,  1873. 

On  the  first  day  of  August,  1878,  Morgan 
delivered  to  Lucien  Haw  ley,  a  supervisor  of 
internal  revenue,  in  payment  of  taxes  due 
from  the  estate  of  Wool,  his  draft,  as  execu- 
tor, upon  the  United  States  Trust  Company 
of  New  York,  payable  to  the  order  of  the 
Secretary  of  the  Treasury,  for  the  sum  of 
$14,668.  Hawley  delivered  it  to  Sanborn  on 
or  about  its  date,  and  on  the  8d  of  August, 
1873,  the  latter  inclosed  it  to  the  Secretary 
of  the  Treasury,  in  a  letter  of  which  the 
following  is  a  copy :  "Referring  to  the  con- 
tract made  by  me  with  the  Hon.  George  S. 
Boutwell,  late  Secretary  of  the  Treasury, 
bearing  date  August  13,  1872,  and  as  amended 
by  the  agreement  October  80,  1872,  I  have 
the  honor  to  report  that  Asher  R.  Morgan, 
executor  of  the  estate  of  General  John  E. 
Wool,  deceased,  late  of  Troy,  N.  Y.,  and 
one  of  the  parties  named  in  my  schedule  ac- 
companying^ said  contract,  has  paid  to  me 
the  sum  of  $14,668,  being  the  full  amount 
of  taxes  due  the  government  by  him  arising 
from  the  legal  assessment  on  legacies  and 
successions  oi  said  trust,  and  which  has  never 
before  been  paid.  I  herewith  inclose  said  sum 
and  respectfully  request  that  one  half  of  the 
same  shall  be  paid  into  the  Treasury  to  the 
credit  of  the  Secretary  of  the  Treasury,  and 
that  the  remaining  half  thereof  shall  be  paid 
to  me  in  accordance  with  the  terms  of  my  said 
contract.  Please  transmit  receipt  to  Mr. 
Morgan,  No.  7  Beekman  Street,  New  York." 

The  SecretaiT  of  the  Treasury  on  the  9th 
of  August,  1873,  indorsed  this  draft  to  the 
order  of  the  Treasurer  of  the  United  States, 
and  directed  the  latter  to  deposit  it  to  the 
special  credit  of  the  Secretary  on  account  of 
moneys  received  and  paid  unaer  the  first  sec- 
tion of  the  Legislative,  Executive  and  Ju- 
dicial Appropriation  Act,  approved  May  8, 
1872.  The  draft,  having  been  indorsed  by 
the  treasurer  of  the  United  States  to  the  as- 
sistant treasurer  of  the  Unit^  States  at  New 
York,  was  paid  by  the  United  States  Trust 
Company,  and  the  proceeds  were  placed  to 
the  special  credit  of  the  Secretaiy  of  the 
Treasury. 
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On  the  16th  of  August,  1878,  the  Secretary 
delivered  to  Sanborn  a  draft  on  the  Treasurer 
of  the  United  States  for  $16,001.34,  on  ac- 
count of  moneys  collected  in  various  cases 
specif  el  in  his  contract,  and  of  that  sum, 
the  above  $7,834  was  on  account  of  collections 
from  the  estate  of  General  Wool.  That  draft 
on  its  face  directed  the  treasurer  to  charge  its 
amount  to  the  Secretary's  special  deposit  ac- 
count of  moneys  received  and  paid  under  the 
first  section  of  the  Legislative,  Executive 
and  Judicial  Appropriation  Act,  approved 
May  8,  1872.  Under  date  of  August  16,  1878, 
the  Secretary  inclosed  to  Morgan  a  writing, 
acknowledging  **the  receipt,  through  John 
D.  Sanborn,  special  agent,  of  the  sum  of 
fourteen  thousand  six' hundred  and  sixty- 
eight  dollars  ($14,668),  being  the  amount  of 
taxes  on  legacies  and  successions  due  the 
government  from  the  estate  of  the  late  Gen- 
eral John  E.  Wool,  of  Troy,  N.  Y."  It  was 
found  as  a  fact  that  the  United  States  has 
never  refunded  any  part  of  the  sum  collected 
from  the  estate  of  (General  Wool ;  that  no 
demand  to  have  the  same  refunded  has  ever 
been  made ;  and  that  the  taxes  were  paid 
without  protest.  And  it  was  found,  as  mat- 
ter of  law,  that  the  United  States  was  entitled 
to  recover  the  said  sum  of  $7,834,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  August  16,  1873,  to  the  date  when 
judgment  should  be  entered.  Judgment  was 
accordingly  entered  August  14,  1886,  in  favor 
of  the  United  States  against  the  defendant 
for  the  sum  of  $13,052.08  damages,  and  for 
its  costs,  which,  under  the  order  of  the  court, 
were  taxed  at  $83.30. 

As  by  section  125  of  the  Act  of  June  80, 
1864,  amended  by  that  of  July  18,  1866  (14 
Stat.  140,  chap.  184)  a  legacy  tax  was  due 
and  payable  whenever  the  party  interested 
was  entitled  to  the  enjoyment  of  the  legacy, 
or  to  the  beneficial  interest  in  the  profits  ac- 
cruing therefrom,  there  was  some  aiscussion 
at  the  bar  in  respect  to  the  time  when  the 
legacies  in  question  vested  in  possession  and 
enjoyment;  whether  immediately  upon  the 
death  of  the  testator,  as  claimed  by  the  de- 
fendant, or  at  the  death  of  the  widow,  as 
claimed  by  the  government.  The  Solicitor 
of  Internal  Revenue  contends  that  although 
the  tax  was  not  collectible  until  Mrs.  Wool 
died,  liability  therefor  arose  immediately 
upon  the  death  of  the  testator,  and  that  such 
liability  was  not  discharged,  but  was  saved, 
by  the  Act  of  July  14,  1870,  abrogating  all 
legacy  taxes.  16  Stat.  256.  He  also  con- 
tends that  these  taxes,  not  being  payable 
until  Mrs.  Wool  died,  were  not,  within  the 
meaning  of  the  Act  of  May  8,  1872,  under 
which  this  contract  of  October  80,  1872,  with 
Sanborn  purports  to  have  been  made,  **  with- 
held**  from  the  United  States  at  the  time  that 
contract  was  made.      On  this  last  ground  he 

auestions  the  authority  of  the  Secretary  of 
le  Treasury  to  have  allowed  Sanborn  any 
part  of  the  sum  collected  from  Wool's  estate 
on  account  of  legacies. 

It  is  unnecessary  in  the  present  case  to  ex- 
amine any  of  these  questions;  for  both  of 
the  parties  to  the  present  suit  insist  that  these 
taxes  were,  when  collected,  legally  due  from 
Wool's  estate  to  the  government.     The  de- 
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fendant  insists  that  they  were  collected  under 
a  valid  contract  between  him  and  the  Secre- 
tary of  the  Treasury.  If  we  assume,  for  the 
f purposes  of  this  case,  that  such  contract  was 
n  all  respects  valid,  and  was  broad  enough 
to  embrace  the  collection  of  legacy  taxes 
from  Wool's  estate,  whether  due  upon  the 
death  of  the  testator  or  upon  the  death  of  the 
widow,  nevertheless,  the  judgment  below, 
so  far  as  it  recognized  the  right  of  the  United 
States  to  recover  the  amount  paid  to  the  de- 
fendant out  of  the  sums  received  from  that 
estate,  must  be  affirmed.  It  must  be  affirmed 
because  the  payment  was  made  in  the  belief, 
superinduced  by  Sanborn's  representations  to 
the  Secretary  of  the  Treasury,  that  the  col- 
lection from  Wool's  estate  was  made  by 
him.  What  are  the  facts,  disclosed  by  the 
finding  of  the  court  below,  which  justify 
this  conclusion? 

Within  a  few  weeks  after  the  death  of  the 
widow,  Morgan — upon  his  own  motion, 
without  having  known  Sanborn,  and  without 
having  the  matter  brought  to  his  attention 
by  Sanborn,  or  by  anyone  representing  him — 
wrote  to  the  Secretary  of  the  Treasury  asking 
that  the  question  of  a  succession  and  legacy 
tax  from  the  estate  of  General  Wool  be  re- 
ferred to  some  person  having  authority  to 
pass  upon  his  liability  to  pay  it. 

This  was  followed  by  a  communication, 
under  date  of  the  12th  of  July,  1878,  by  the 
commissioner  of  internal  revenue,  addressed 
to  Collector  Masters,  in  which  the  former 
said  :  "  T.  J.  Cram,  of  1817  De  Lancey  Place, 
Philadelphia,  Pennsylvania,  writes :  '  Major- 
General  Wool,  U.  8.  A.,  died  November  10, 
1869  (in  Troy,  N.  Y.,  his  residence),  leav- 
ing legacies  of  $4,000  each  to  my  wife  and 
myself  But  there  was  a  condition  in  the 
will  forbidding  his  executors  from  paying 
any  legacies  until  after  the  death  of  his  wife. 
.  .  .  Mrs.  Wool  died  6th  May  last  The 
executor  proposes  to  retain  from  the  legacies 
U.  S.  tax  of  6  per  cent  on  payment  18th  inst 
of  the  legacies, '  etc.  There  is  nothing  in  the 
statements  above  to  show  that  the  said  legacies 
are  not  subject  to  tax,  but  the  same  would 
appear  to  be  liable,  as  indicated  in  Circular 
86.     (Seep.  80,  Series  6,  No.  1.)" 

At  the  date  of  General  Wool's  death  Mas- 
ters was  collector  of  internal  revenue,  his 
district  including  the  City  of  Troy.  He  and 
his  deputy  knew  of  his  death  at  or  about  the 
time  it  occurred,  and  knew  that  he  left  a 
large  estate.     They  also  knew  what  were  the 

Erovisions  of  his  will  and  talked  together, 
oth  before  and  after  Mrs.  Wool  died,  in 
reference  to  the  claim  that  a  legacy  tax 
would  be  due  after  her  death.  Prior  to  July 
81,  1873,  Morgan  received  from  the  Secretary 
of  the  Treasury  a  letter  referring  all  ques- 
tions relating  to  these  taxes  to  Lucien  Haw- 
ley,  supervisor  of  internal  revenue,  with 
whom  he  had  several  conversations  upon  this 
subject.  The  collector.  Masters,  under  date 
of  July  81,  1873,  addressed  a  letter  to  Mor- 
gan,  as  executor,  in  which  he  said :  '*  No 
return  has  been  made  to  me  of  the  legacies 
and  distributive  shares  of  the  estate  of  the 
late  General  John  E.  Wool,  of  whose  will  I 
am  informed  you  are  the  only  surviving  ex- 
ecutor who  has  qualified  as  such.     Inclosed 
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herewith  is  the  'collector's  notice  for  legacy 
and  succession  taxes'  and  the  proper  form 
upon  which  to  make  a  return  of  all  the  leg- 
acies and  distributive  shares  arising  from 
personal  property,  etc. ,  being  in  your  charge 
and  trust  as  executor  as  aforesaid.  Please 
make  a  return  to  me  at  ^our  earliest  conven- 
ience of  all  such  legacies  and  distributive 
shares  or  successions,  and  all  other  facts  and 
information  as  required  by  law  to  be  made 
by  you  as  executor."  In  that  letter  he  en- 
closed a  collector's  notice  for  legacy  and 
succession  taxes  and  the  proper  blank  upon 
which  to  make  the  required  return. 

It  is  stated  in  the  finding  that  about  one 
month  after  the  death  of  Mrs.  Wool  the  de- 
fendant called  on  Hawley  **for  aid  in  Uie 
matter  of  collecting  the  tax  due  from  the 
estate  of  said  John  E.  Wool. " 

In  view  of  tiie  findings,  which,  upon  this 
writ  of  error,  we  must  assume  to  be  true,  it 
is  clear  that  the  representation  of  the  defend- 
ant to  the  SecretaiT  of  the  Treasury,  in  his 
letter  of  August  81,  1878,  that  the  executor 
of  Wool  had  paid  to  him  the  sum  of  $14,668, 
for  taxes  due  the  government  on  legacies  and 
successions,  was  not  in  accordance  with  the 
facts.  The  draft  covering  the  taxes  was  de- 
livered by  the  executor  oi  Wool  to  Hawley, 
a  supervisor  of  internal  revenue,  who,  in- 
stead of  sending  it  directly  to  the  Secretary 
of  the  Treasury,  as  he  might  properly  have 
done,  and  as,  perhaps,  he  ought  to  have  done, 
delivered  it  to  Sanborn,  who— so  far  as  the 
record  shows — performed  no  services  in  this 
business,  except  to  call  upon  Hawley  about 
one  month  after  the  death  of  Mrs.  Wool  and 
ask  his  aid  in  the  matter  of  collecting  the 
taxes  claimed  from  Wool's  estate. 

It  is,  however,  contended  that  the  court 
below  erred  in  excluding  certain  evidence 
offered  by  the  defendant,  which  would  have 
disclosed  more  fully  the  nature  of  the  serv- 
ices rendered.  It  is  only  necessary  to  say 
upon  this  point  that  the  evidence  so  offered 
and  excluded  relates  to  efforts  made  by  Haw- 
ley and  his  employes  to  secure  the  payment 
of  the  taxes  claimed  from  Wool's  estate. 
That  evidence,  if  admitted,  would  have 
strengthened  the  case  for  thejzovemment,  for 
it  tended  to  show  that  what  Hawley  did  was 
done  under  his  own  responsibility  and  duty 
as  an  officer,  and  not  in  aid  of  Sanborn  under 
his  contract  for  the  collection  of  taxes  from 
Wool's  estate.  The  defendant,  it  is  true, 
conununicated  to  the  Secretary  of  the  Treas- 
ury, in  October,  1872,  the  fact  that  the  gov- 
ernment had  a  claim  against  that  estate  for 
taxes.  But  that  fact  was  known  long  before 
that  time  to  the  collector  of  the  district  in 
which  the  testator  resided  at  his  death,  who 
intended  to  enforce  the  rights  of  the  govern- 
ment when  the  widow  di^.  The  defendant 
is  not  shown  to  have  peiformed  any  services 
whatever  in  the  matter,  except  to  request 
the  aid  of  Supervisor  Hawley.  That,  how- 
ever, did  not  justify  him  in  representing  to 
the  Secretary  of  the  Treasury  that  ^  nad 
collected  those  taxes  from  Wool's  estate. 
In  fact,  there  was  no  effort  upon  the  part  of 
the  executor  to  evade  payment  of  them.  He 
brought  the  matter  himself  to  the  attention 
of  the  Secretary,  and  sought  a  decision  by 

185  U.  S. 


competent  authority  of  the  question  of  hia 
liability.  As  soon  as  it  was  determined  ad- 
versely to  him  he  paid  the  taxes  through  tha 
officer  to  whom  the  matter  was  referred  by 
the  Secretary,  and  not  to  Sanborn,  of  whom 
he  had  no  knowledge. 

The  suggestion  that  Sanborn  was  entitled 
to  fifty  per  cent  of  all  collections  from  the 
persons  named  in  his  contract,  by  whomso- 
ever, or  in  whatever  mode,  such  collections 
were  made,  is  wholly  inadmissible.  The 
contract,  upon  its  face,  contemplated,  as  a 
condition  of  his  receiving  compensation,  that 
he  should  do  something  of  a  substantial 
character  in  collecting  the  taxes  alleged  to 
be  withheld. 

We  are  of  opinion  that  the  payment  of  the 
$7, 834  to  the  aefcndant  was  due  to  a  misap- 
prehension, upon  the  part  of  the  Secretary 
of  the  Treasury,  as  to  the  nature  of  his  serv- 
ices— a  misapprehension  resulting  from  his 
representations  to  tliat  officer — and  that  the 
amount  so  paid  ought,  in  equity  and  good 
conscience,  to  be  returned  to  the  United  States. 

But  we  are  of  opinion  that  the  court  be- 
low erred  in  allowing  interest  for  any  time 
prior  to  the  institution  of  this  action.  More 
than  ten  vears  elapsed  after  the  payment  to 
Sanborn  before  his  right  to  retain  the  money 
was  questioned  by  suit  or  otherwise.  When 
the  facts  disclosed  by  the  evidence  were  first 
discovered  bj  the  officers  of  the  government 
whose  duty  it  was  to  institute  legal  proceed- 
ings against  the  defendant,  does  not  appear. 
It  Is  entirely  consistent  with  the  record  that 
the  long  delay  which  occurred  is  without 
excuse.  In  liedfleld  v.  Tstalyfera  Iron  Co., 
110  U.  S.  174  [28:  109],  the  question  was 
whether  the  plaintiff  was  entitled,  under  the 
circumstances  of  that  case,  to  recover  interest, 
the  action  being  against  a  collector  to  re- 
cover damages  for  an  illegal  exaction  of  cus- 
toms dues.  The  court,  Mter  observing  that 
interest  is  recoverable  as  of  right,  when  re- 
served expressly  in  the  contract,  or  when 
implied  by  the  nature  of  the  promise,  said: 
"But  where  interest  is  recoverable  not  as  a 
part  of  the  contract,  but  by  way  of  damages, 
if  the  plaintiff  lias  been  guilty  of  laches  in 
unreasonably  delaying  the  prosecution  of  his 
claim,  it  may  be  properly  witliheld."  We 
think  that  the  same  rule  should  be  applied 
against  the  government  when  in  a  case  like 
the  present  one  it  has  long  delayed  an  asser- 
tion of  its  rights,  without  showing  some 
reason  or  excuse  for  the  delay,  especially 
when  it  does  not  appear  that  the  defendant 
has  earned  interest  upon  the  money  improp- 
erly received  by  him. 

iTie  writ  of  error  on  behalf  of  the  govern- 
ment presents  a  question  of  costs  that  must 
be  determined.  After  judgment  was  ordered 
in  the  court  below  for  the  United  States, 
its  attorney  submitted  a  bill  of  costs,  which 
included,  among  other  items,  dulv  certified, 
the  sums  paid  for  the  actual  and  necessary 
expenses  of  four  clerks,  two  in  the  War  De- 
partment and  two  in  the  internal  revenue 
office  at  Washington,  in  going  to  and  return- 
ing from  Boston,  and  in  attending  the  court 
there,  by  direction  of  the  government,  as  wit- 
nesses in  its  behalf.  These  sums  amounted 
to  $212.20.     The  defendant  objected  to  any 
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allowance  whatever  in  the  taxation  for  costs 
for  the  traveling  or  other  expenses  of  wit- 
ness<t  in  the  employment  of  the  United 
States.  The  question  having  heen  submitted 
to  the  court,  this  objection  was  sustained. 
United  8tate$  v.  Sanborn,  28  Fed.  Rep.  299. 

The  whole  subject  of  fees  in  the  courts  of 
the  United  States  is  regulated  by  chapter  16, 
title  Judiciary,  of  the  Revised  Statutes.  By 
section  823  it  is  provided  Uiat  the  fees  al- 
lowed in  that  chapter  and  no  other  **  compen- 
sation*' shall  be  taxed  and  allowed  in  the 
courts  of  the  United  States,  to  the  officers 
therein  named  and  to  witnesses,  except  in 
cases  otherwise  expressly  provided  by  law; 
leaving  attorneys,  solicitors  and  proctors  to 
charge  and  receive  from  their  clients,  other 
than  the  government,  such  reasonable  com- 
pensation for  their  services,  in  addition  to 
the  taxable  costs,  as  ma^p'  he  in  accordance 
with  general  usage  in  their  respective  States, 
or  as  may  be  a^eed  upon  between  the  two 
parties.  Sections  824  to  827,  inclusive,  re- 
late to  the  fees  of  attorneys,  solicitors  and 
proctors,  and  section  828  to  the  fees  of  clerks. 
Section  829  allows  a  marshal  two  per  centum 
**for  disbursing  money  to  jurors  and  wit- 
nesses and  for  other  expenses, "  and  provides 
that  ''in  all  cases  where  milage  is  allowed 
to  the  marshal  he  may  elect  to  receive  the 
same  or  his  actual  traveling  expenses  to  be 
proved  on  his  oath  to  the  satisfaction  of  the 
court."  Section  846  provides :  ** The  accounts 
of  the  district  attorneys,  clerks,  menials 
and  commissioners  of  circuit  courts  shall  be 
examined  and  certified  by  the  district  judge 
of  the  district  for  which  they  are  appointed 
before  they  are  presented  to  the  accounting 
officers  of  the  Treasury  Department  for  set- 
tlement. They  shall  then  be  subject  to  re- 
vision upon  their  merits  by  said  accounting 
officers,  as  in  case  of  other  public  accounts : 
Provided,  That  no  accounts  of  fees  or  costs 
paid  to  any  witness  or  juror,  upon  the  order 
of  any  judge  or  commissioner,  shall  be  so 
re-examined  as  to  diarge  any  marshal  for  an 
erroneous  taxation  of  such  fees  or  costs.  ** 
Other  sections  of  the  Statute  bearing  more  or 
less  upon  the  question  before  us  are  as  fol- 
lows, under  the  head  of  Witnesses*  Fees: 

**Sec.  848.  For  every  day*s  attendance  in 
court,  or  before  any  officer  pursuant  to  law,  one 
dollar  and  fifty  cents  and  five  cents  a  mile  for 
goin^  from  his  place  of  residence  to  the  place 
of  trial  or  hearing,  and  five  cents  a  mile  for 
returning.  When  a  witness  is  subpenaed  in 
more  than  one  cause  between  the  same  par- 
ties, at  the  same  court,  onl;^  one  travel  fee 
and  one  jmt  diem  compensation  shall  be  al- 
lowed for  attendance.  Both  shall  be  taxed 
in  the  case  first  disposed  of,  after  which  the 
per  diem  attendance  fee  alone  shall  be  taxed 
In  the  other  cases  in  the  order  in  which  they 
are  disposed  of.  When  a  witness  is  detained 
in  prison  for  want  of  security  for  his  ap- 
pearance, be  shall  be  entitled,  in  addition 
to  bis  subsistence,  to  a  compensation  of  one 
dollar  a  day. 

**Sec.  849.  No  other  officer  of  the  United 
States  courts,  in  anv  State  or  Territory,  or 
in  the  District  of  Columbia,  shall  be  entitled 
to  witness  fees  for  attending  before  any  court 
•or  commissioner  where  he  U  oflSciating. 
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**  Sec.  860.  When  any  clerk  or  other  oflRcer 
of  the  United  States  is  sent  away  from  hit 
place  of  business  as  a  witness  for  the  govern- 
ment, his  necessary  c  .penses,  stated  in  items 
and  sworn  to,  in  going,  returning  and  at- 
tendance on  the  court,  shall  be  audited  and 
paid ;  but  no  milage  or  other  compensation 
in  addition  to  his  salary  shall  in  any  case  be 
allowed." 

**Sec.  855.  In  cases  where  the  United  States 
are  parties,  the  marshal  shall,  on  the  order 
of  the  court,  to  be  entered  on  its  minutM, 
pay  to  the  jurors  and  witnesses  all  fees  to 
which  they  appear  by  such  order  to  be  en- 
titled, which  sum  shall  be  allowed  him  at 
the  treasury  in  his  accounts. " 

''Sec.  988.  The  bill  of  fees  of  the  cleric, 
marshal  and  attorney,  and  the  amount  paid 
printers  and  witnesses,  and  lawful  fees  for 
exemplifications  and  copies  of  papers  neces- 
sarily obtained  for  use  on  trials  in  cases 
where  by  law  costs  are  recoverable  in  favor  of 
the  prevailing  party,  shall  be  taxed  by  a 
judge  or  clerk  of  the  court,  and  be  incluucd 
m  and  form  a  portion  of  a  judgment  or  de- 
cree against  the  losing  party.  Such  taxed 
bills  shall  be  filed  with  the  papers  in  the 
cause." 

Upon  full  consideration  of  all  the  provis-  | 
ions  of  the  Statute,  and  in  view  of  the  settled 
practice  in  different  circuits,  we  are  all  of 
opinion  that  the  court  below  erred  in  holding 
that  the  word  "audit"  in  section  850  means 
that  the  necessarv  expenses  of  the  witnesses, 
therein  provided,  are  to  be  audited  by  the 
proper  executive  department  or  officer,  and 
that  nothing  was  to  be  taxed  for  the  travel 
or  attendance  of  the  clerks  named  in  the 
government's  bill  of  costs.  The  woni 
'^ audit,"  in  that  section,  does  not  necessarilj 
imply  that  these  expenses  must  be  audited, 
in  the  first  instance,  bv  an  executive  depart- 
ment or  officer.  The  bill  for  such  expenses 
is  unlike  the  ordinary  claim  for  per  ditm 
and  milage.  The  Statute  fixes  the  amount  to 
be  allowed  for  attendance  and  milage  to 
witnesses  entitled  to  claim  therefor,  and  no 
auditing  in  respect  to  such  claims  is  required ; 
whereas,  the  items  that  enter  into  the  ac- 
count of  a  clerk  or  other  ofl^cer,  sent  away 
from  his  place  of  business  as  a  witness  for 
the  government,  for  his  necessary  expenses 
"in  going,  returning  and  attendance  on  the 
court,"  cannot  well  oe  known  to  the  court 
or  its  clerk,  and  must  be  furnished  by  the 
witness  himself.  Those  items  are  to  do  ex- 
amined, looked  over  and  adjusted ;  in  other 
words,  they  must  be  audited.  The  auditing 
contemplated  by  section  850  must  be  done, 
primarily,  in  the  court  in  which  the  case  is 
pending,  and  where  it  can  be  best  determined 
what  expenses  have  been  necessarily  incurred 
by  the  witness.  This  construction  of  the 
section  is  supported  by  section  983,  which 
provides  that  the  amount  paid,  that  is,  prop- 
erlv  paid,  to  witnesses,  snail  be  taxed  by  a 
iudge  or  clerk  of  the  court,  and  be  included 
in  and  form  a  portion  of  the  judgment  or 
decree  against  the  losing  party ;  by  section 
855,  providing  that  in  cases  where  the  United 
States  are  parties  the  marslml  shall,  on  the 
order  of  the  court,  to  be  entered  in  its  min- 
utes, pay  to  the  witnesses  all  fees  to  which 
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the^  Appear  b^  nich  order  to  be  eotltled,  m<«r  ajvdffrMni  inftnor  if  M«  OiUM  Stata 

which   sum   shall    be   allowed   him   at   the  for  the  turn  of  f7.SSi,  wiA  inttrttt  at  the  raU 

treasury  in  his  sccouDte:  and  by  section  M6.  of  tix  per  ami  per  annum  from   Oetobar  IS, 

providing  that  the  accounts  of  ft  marshal  for  1883.   tin  datt  of  the  eommtneement  of  ihit 

fees  or  costs  paid  to  witnesses,  upon  the  order  a^ion,  and  for  iU  cottt  in  the  eaart  beUne,  a» 

of  an;  Judge  or  commissioner,  shall  not  be  indieattd  in  thit  opinion. 
so  Te-eiamined  at  the  treasurj  as  to  charge 

him  for  an  etroneous  taxation  of  such  fees  

t]  **It1s  not  disputed  that  the  United  States.  UNITED  STATES.  F^.,  \ 

If  successful  ID  a  suit,  is  entitled  tc  have  "■ 

iacluded  in  the  Judement  the  statutory  fees  LESLIE  O.  CHASE, 

for  per  diem  and  milage   for   lt«   witnesses, 

oUier  than  iU  offlcers,  who  msy  be  sent  away  (Bee  8.  a  Heportert  ed.  tSUffi.) 

from  their  places  of  business  to  attend  upon  ,,   ,,, 

a  court.     And  we   cannot  think  it  was  in-  """t"?  Otetne    Utter—dxtinon    in   optnton. 

tended  by  section  6S0  to  deny  to  tiie  goTem-  .  _    . 
ment  the  right,  when  successful  in  a  suit, 


r    r^'*^"^^'^^..'*"*'^'^''  '"  •J'»t»ection  addM«  of  the  person  to  whom  the  letter  IB  writ- 

Included  in  the  Judcmenl  for  costs;   or  that  tBn,lsnotaooftenBeiriUilntliBAoto(JulrlS,18Tt 

the   United   States   intended   to  remit  to  its  chapter  ISS, 

defented  adversary  not  only  witness  fees  tor  t.  The  quesUon  whether  an  Indlotmeat  oharrn  the 

p«r  diein  and  milage,    but  the  necessary  ex-  deJeodant  with  any  offeosels  too  aeimal  to  be 

penses  of  witnesses  who  happened  to  be   in  the  subject  of  soerUflcate  of  dlvlgiOD. 

1  la  employment,  and  whom  it  sent  away  from  [No.  241.] 

their   places   of  business   to    testify    in    Its  Argued  Mar.t8,Sl.lS90.  Decided  April tS,1390. 

behalf.     As  a  person  of  that  class  receives, 

while  absent,  his  stipuUted  salary,  and  is  (\V  w,  certificate  of  divl^n  in  oplalon  be- 

paid,  in  that  way,   for  his  time,    It  is  Dot  W    tween  the  Judges  of  the  Circuit  Court  of 

deemed  just  that  he  should  also  receive  mil-  the  United  Stales  for  the  District  of  Hassachu- 

sge  and  per  diem.      But,  instead  thereof,  he  setts,  upon  moUon  in  arrest  of  Judgment,  after 

ii  allowed  his  necessary  expenses,  which  be-  plea  of  guilty  and  before  sentence  on  an  in- 

ing  audited,  by  or  under  the  direction  of  the  diclment  for  mailing  an  obscene  letter. 

court   upon  which  he   attends  as   a  witness.  The  facta  are  slated  in  the  opinion. 

he  is  entitled  to  have  paid  to  him;  and  the  Mr,  Wm.  A.lS.marj,^nitlatU  Atti/-Qen., 

govcrament,  being  under  an  obligation  to  for  the  United  States; 

pay  them,  is  entitled  to  have  the  amount  so  Upon  the  point  whether  an  obscene  writing, 

audited  included  in  itii  bill  of  costs,  and   in  to  come  within  tbe  law,  must  be  a  publication 

my  iudgmcQt  rendered  in  its  favor.     In  other  in  the  sense  of  a  book  or  pamphlet,  or  may  be 

woma.  when  the  government  is  successful  in  private  such  as  a  writing  contained  in  an  eo- 

a  suit,   the  "necessary  expenses"  of  its  wit-  Telope  or  wrapper  on  which  is  inscribed  only 

Besses,  of  the  class  descritied  in  section  850,  the  address,  Uiere  is  considerable  conflict  of 

takes  the  place,  in  its  bill  of  costs,  of  the  opinion. 

per  diem  and  milage  which,  but  for  that  sec-  U.  8.  v.  Oaylord.  17  Fed.  Bep.  488:  U.  8. 

tion,   would  have  been  taxed  and  allowed  in  t.  Baiuner,  17  Fed.  Rep,  444:   U.  8.  v.Morrit, 

its  favor.  Just  as  a  marshal  mav  elect  to  take  IS  Fed.  Rep.  000;  0.  8.  v.  Thomai,  27  Fed. 

hisactual  traveling  expenses,  instead  of  mil-  Rep.   082;   U.   S.   t.   Foott.    IS  Blstchf.  41H; 

•ge.  where  milage  is  allowed  to  him.  TItomat  t.  State,   103  Ind.   420;   U.  8.  v.   WU- 

These    views   find   additional    support    in  liamt,  3  Fed.  Rep,  484;   U.   8.  v.  Oomerfar^, 

Kction  8S1,  which  allows  the  court,  subject  2G  Fed.  Bpd.  003;  U.  8.  t.  Malhiat.  86  Fed. 

tocerUiinrcstrictlons.  toflithecompensatlon  Rep.  893;   U.  8.  v.  ffartteell,  TSU.S.eWall. 

tobeallowcd  to  a  seaman  or  other  person  sent  30,1.  306  (18; 832). 

to  this  country  by  a  United  States  minister,  The  records  of  a  court  of  Justice  are  not  to 

ctur^s   d'aff/iiret,    consul,    capLsin  or  com-  be  used  for  spreading  obscenity  before  the 

mander.  to  give  testimony  in  a  criminal  case  public. 

pending  in  a  court  of  the  United  States.  U.  8.  t.  Fbote,  18  Btatcbf.  419;  U.  8.  *, 

This  section,    as   well    as   section   850,    is  Bennett,  16  Blatchf.  830;  Wb.  Cr.  PL  and  Pr. 

brought  forward  from  the  third  section  of  an  (Slh  ed.)  g  177. 

Act   passed   in   1SS3   to   regulate   "fees   and  Butsee,  eanlra..Sfat«v,iriivi«int,88Ho,  2M. 

,_     eosts''  in  the  circuit  and  district  courts  of  Mr.  W&rr«n  O.  Kyle,  for  defendant: 

)V]    the  United  States,  in  which  Act  both  sections  The  questions  should  not  be  answered  be- 

•ppear  under  the  head  of  Wiineua'  Feet.     10  cause  there  is  a  fatal  defect  In  the  indictment 

Stat  167,  168.  chap.  80.     As  the  court  was  V.   3.  v,   Buzmo,  85  U.  8.  18  Wall,   185 

to  Hi  the  compensation  to  be  allowed  to  wit-  (31:813);  U.   8.   v.   Brilton.  108  U.   6.   307 

neases  under  section  851.   it  is  a  reasonable  (27:701);  Com.  t.  Boynton,  13  Cush.  499,  600, 

interpretation  of  section  850  to  hold  that  the  and  esses  cited;  Com.  v.  Harrit,  13  Allen,  SS9; 

luditing  therein   provided   for   waa  also  to  Com.  v.  CoIUtu,  2  Cush.  568;   U.  8.  v.  Carll, 

be,  primarily,  under  its  direction.  105  U.  S.  611  (36: 1135),  and  cases  died;  Com. 

For  the  reasons  sUted,  we  are  of  opinion  v.  Beily.  9  Qray,  2;   U.  8.  v.  Oorbin.  11  Fed. 

that  the  court  l>elow  erred  in  disallowing  the  Rep.  238;   TI.  8.  r.  Reed,  1  Lowell,  232;  Com. 

Item  in  the  bill  of  costs  of  $212.20.  v.  Dtan,  110  Mass.  64;  Com.  v.  Bean,  U  Cush. 

Thefudgment  i*  retened  with  dirtetioru  to  414;  Com.  y.  Li/tdtay,  11  Cuab.  410. 
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255-263                          SuFRBMB  Coubt  of  thb  United  8tatb8.  Oct.  Tkbm, 

A  letter  is  not  within  the  inhibition  of  the  be  non-mailable  matter  by  section  one  (1)  of  ao 

Act  of  Congress  of  July  12,  1876»  §  1,  unless  Act  of  Congress  approved  on  the  twelfth  day 

there  is  written  or  printed  upon  the  envelope  of  Julv,  A.  D.  1876,  or  by  any  law  of  the 

thereof  "indecent,  lewd,  obscene  or  lascivious  Uni tea  States. 

delineations,  epithets,  terms  or  lanicnage."  "  5.  The  indictment  docs  not  charge  the  de*- 

I    The  adjudicated  cases  on    this   point  are  fendant  with  any  offense." 

divided  those  sustaining  indictments  in  cases  ^    ^    ^^       ^     ^^     ^      , 

similar  to  the  one  at  bar  being:  r«^{««  {«  o«.^ii  /Tr  a^a^^tX  VkI  #^iir!«,«-rl 

ffanater.  17  Fed.  feep.  444;  V,  8,  v.  Britton,  ^^f '1^°^^  ?'?!$  wL  LlH^PrpH^^nlSfc?/ 

17  Fed.  Rep.  731;  U.  8,  v.  Mon^s,  18  Fed.  ^^om  the  court  was  held  were  divided  m  opm- 

Rep.  900;  U,  8.  ▼.  Thomas,  27  Fed.  Rep.  682.  *°°'  ^^^' ' 

The  cases  against  iadictments  in  similar  cases  "  First.  Is  the  knowingly  depositing  in  the 

are:  mails  of  an  obscene  letter,  inclosed  in  an  en- 

U,  8,  ▼.  Williami,  8  Fed.  Rep.  484;  U,  8,  v.  velope  or  wrapper  upon  which  there  is  nothing 

LofU's,  12  Fed.  Rep.  671;  U,  8,  v.  Chmerford,  but  the  name  and  address  of  the  person  to 

25  Fed.  Rep.  902;  U,  8,  v.  Matkiaa,  86  Fed.  whom  the  letter  is  written,  an  offense  within 

Rep.  892;  U.  8.  v.  Huggett,  40  Fed.  Rep.  686.  the  Act  of  July  12,  1876.  chapter  186? 

,  „        ,  ,        .  ,       ^  "Second.  Does  this  indictment  allege  that 

Mr,  Justice  I«»mar  delivered  the  opinion  of  the  defendant  deposited,  or  caused  to  be  de- 

the  court:                                         *       -  ^^  posited,  for  mailing  or  delivery,  anvthing  de- 

This  was  an  indictment  on  the  Act  of  Con-  clared  to  be  non- mailable  matter  by  that  Act 

gress  of  July  12,  1876,  chapter  186,  found  and  or  by  any  law  of  the  United  States? 

returned  in  the  district  court,  and  remitted,  "Third.  Docs  this  indictment  charge  the  de- 

pursuant  to  section  1087  of  the  Revised  Stat-  fendant  with  any  offense  ? 

utes,  to  the  court  below,  charging  that  on  the  «« Thereupon,  at  the  request  of  the  counsel 

twenty -fifth  day  of  January,  1876,  at  North  for  the  United  States,  it  is  ordered  that  these 

Atileborough,  in  the  District  of  Massachusetts,  questions  be  slated  as  aforesaid  and  be  certified 

"  Leslie  G.  Chase  did  unlawfully  and  know-  under  tlie  seal  of  this  court  to  the  Supreme 

ingly  deposit  and  cause  to  be  deposited  in  the  Court  of  the  United  States  at  its  next  session.'' 

mails  of  the  said  United  States,  then  and  there  _ .  ^     ,       .       ^      x      i.           ^^       , 

for  mailing  and  delivery,  a  certain  obscene,  ^Objection  is  taken  to  Jhe  consideration  of 

lewd  ond  lascivious  letter,  which  said  letter  ^°^  (questions  presented  by  this  certificate  of 

was  then  and  there  non-mailable  matter,  as  de-  (division,  for  several  reasons,  none  of  which 

clared  by  section  one  of  an  Act  of  Congress  are  deemed  sufficient  to  preclude  our  taking 

approved  on  the  twelfth  day  of  July,  in  the  junsdiction  of  the  case;  and  we  sball  therefore 

year  of  our  Loiti  one  thousand  eight  hundred  proceed  to  consider  the  questions  certified  in 

and  seventy-six,  and  which  said  letter  is  and  the  order  they  are  arranged  in  the  certificate, 

then  and  there  was  so  grossly  obscene,  lewd  Sec.  1  of  the  Act  July  12,  1876  (19  Stat, 

and  lascivious  that  the  same  would  be  offensive  ^)»  ^^  which  this  indictment  is  founded,  is  aa 

to  the  court  here,  and  is  unfit  and  improper  to  follows: 

appear  upon  the  records  thereof,  wherefore  the  «•  Every  obscene,  lewd  or  lascivious  book^ 

e66]     jurors  aforesaid  do  not  set  forth  the  same  in  pamphlet,  picture,  paper,   writing,   print  or 

this  indictment,  which  said  letter  was  then  and  other  publication  of  an  indecent  character,  and 

there   inclosed  in  a  certain  paper  wrapper,  every  article  or  thinjr  designed  or  intended  for 


the  peace  and  dignity  of  the  said  United  States,  and  every  written  or  printed  card,   circular* 

and  contrary  to  the  form  of  the  statute  in  such  i)ook,  pamphlet,  advertisement  or  notice  of 

case  made  and  provided."  any  kind  giving  information,  directly  or  indi- 

After  a  plea  of  guilty  had  been  entered  and  vectly,  where  or  how,  or  of  whom,  or  by  what 

before  sentence,  a  motion  in  arrest  of  judg-  means,    any   of  the  hereinbefore   mentioned 

ment  was  made,  on  the  following  grounds:  matters,  articles  or  things  may  be  obtained  or 

"1.  The  indictment  does  not  set  forth  the  made,  and  every  letter  upon  the  envelope  of 

contents  of  the  letter  which  is  alleged  to  be  which,  or  postal  card  upon  which,  indecent^ 

obscene,  lewd,  lascivious  and  non-mailable,  nor  lewd, obscene  or  lascivious  delineations, epithets, 

does  it  describe  said  letter  or  any  part  thereof,  terms  or  language  may  be  written  or  printed, 

nor  does  it  in  any  way  identify  said  letter.  are  hereby  declared  to  be  nonmailable  matter, 

'*  2.  The  indictment  does  not  allege  that  the  and  shall  not  be  conveyed  in  the  mails,  nor  de- 


defendant  knew  the  contents  of  said  letter  at 
the  time  of  the  alleg^ed  deposit  thereof  in  the 
mails  of  the  said  United  States. 

' '  8.  The  indictment  does  not  allege  that  the 
defendant  deposited  said  letter  in  the  mails  of 
the  said  United  States  for  the  purpose  of  cir- 
culatinfiT  and  disposing  of,  or  of  aiding  in  the 
circulation  or  disposition  of,  anything  aeclared 
to  be  non-mailable  matter  by  any  law  of  the 
United  States. 

"4.  The  indictment  does  not  allege  that  the 
defendant  deposited,  or  caused  to  be  deposited, 
for  mailing  or  delivery,  anything  declared  to 


livered  from  any  postoffice  nor  by  any  letter- 
carrier;  and  any  person  who  shall  knowingly 
deposit,  or  cause  to  be  deposited,  for  mailing 
or  delivery,  anything  declared  by  this  section 
to  be  non-mailable  matter,  and  any  person  who 
shall  knowingly  take  the  same,  or  cause  the 
same  to  be  taken,  from  the  mails,  for  the  pur- 
pose of  circulating  or  disposing  of,  or  of  aid-  I* 
mg  in  the  circulation  or  disposition  of,  the 
same,  shall  be  guilty  of  a  misdemeanor,  and 
shall  for  each  and  every  offense  be  fined  not 
less  than  one  hundred  dollars  nor  more  than 
five  thousand  dollars,  or  imprisoned  at  hard 
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labor  not  less  tban  one  year  nor  more  tban  ten 
years,  or  both,  at  tbe  discretion  of  the  court." 

The  contention  on  the  part  of  the  United 
States  is,  that  the  term  "  writing/'  as  used  in 
this  Statute,  is  comprehensive  enough  to  in- 
clude, and  does  include,  the  term  **  letter/'  as 
used  in  the  indictment;  and  it  is  insisted, 
therefore,  that  the  offense  charged  is  that  of 
unlawfully  aad  knowingly  depositing  in  the 
mails  of  the  United  States  an  obscene,  lewd 
and  lascivious  "writing,"  etc.,  etc. 

We  do  not  concur  in  this  construction  of  the 
Statute.  The  word  **  writing"  when  not  used 
in  connection  with  analogous  words  of  more 
special  meaning,  is  an  extensive  term,  and 
may  be  construed  to  denote  a  letter  from  one 
person  to  another.  But  such  is  not  its  ordi- 
naiy  and  usual  acceptation.  Neither  in  legis- 
lative enactments  nor  in  common  intercourse 
are  the  two  terms  "letter"  and  "writing" 
equivalent  expressions.  When  in  ordinary  in- 
tercourse men  speak  of  mailing  a  "letter'  or 
rtfceiving  by  mail  a  **  letier,"  they  do  not  say 
mail  a  **  writing"  or  receive  by  mail  a  "  writ- 
ing." In  law  the  term  '^writing"  is  much 
more  frequently  used  to  denote  legal  instru- 
ments— such  as  deeds,  agreements,  memoranda, 
bonds  and  notes,  etc.  In  tbe  Statute  of 
Frauds  the  word  occurs  in  that  sense  in  nearly 
every  section.  And  in  the  many  discussions 
to  which  this  Statute  has  given  rise,  these  in- 
struments are  referred  to  as  "  the  writing"  or 
'*  some  writing."  But  in  its  most  frequent  and 
most  familiar  sense  tbe  term  "  writing"  is  ap- 
plied to  books,  pamphlets  and  the  literary  and 
scientific  productions  of  authors.  As  for  in- 
stance, in  that  clause  in  the  United  States  Con- 
stitution which  provides  that  Congress  shall 
have  power  "  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  right  to 
their  respective  uritingi  and  discoveries." 

In  the  Statute  under  consideration,  the  word 
•*  writing"  is  used  as  one  of  a  group  or  class  of 
[wQ]  words— book,  pamphlet,  picture,  paper,  writ- 
ing, print— each  of  which  is  ordinarily  and 
prima  facie  understood  to  be  a  publication; 
and  the  enumeration  concludes  with  the  gen- 
eral phrase  "  or  other  publication,"  which  ap- 
plies to  all  the  articles  enumerated,  and  marks 
each  with  the  common  quality  indicated. 

It  must  therefore,  according  to  a  well-de- 
fined rule  of  construction,  be  a  published  writ- 
ing which  is  contemplated  by  the  Statute,  and 
Dot  a  private  letter,  on  the  outside  of  which 
there  is  nothing  but  the  name  and  address  of 
tbe  pei^on  to  whom  it  is  written. 

We  do  not  think  it  a  reasonable  construction 
of  the  Statute  to  say  that  the  vast  mass  of 
postal  matter  known  as  "  letters"  was  intended 
by  Congress  to  be  expressed  in  a  term  so  gen- 
eral and  vague  as  the  word  "  writing,"  when 
it  would  have  been  just  as  easy,  and  also  in 
strict  accordance  with  all  its  other  postal  laws 
and  regulations,  to  say  *'  letters"  when  letters 
were  meant;  and  the  verv  fact  that  the  word 
"  letters"  is  not  specifically  mentioned  among 
the  enumerated  articles  in  this  clause  is  itself 
conclusive  that  Congress  intended  to  exclude 
private  letters  from  its  operations. 

Upon  this  point  Jvdge  Hammond,  in  his 
opinion  in   United  8tate9  v.  HuggiU,  40  Fed. 
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Rep.  686,  641,  makes  the  tollowtng  apt  anu, 
to  our  minds,  conclusive  remarks:  *'  I  have 
taken  the  trouble  to  examine  with  care  the 
legislation  ocnceming  our  postal  affairs,  and 
do  not  find  a  single  instance  where  Congress 
has  ever  used  any  other  word  to  include  'let- 
ters' than  that  word  itself,  except  such  expres- 
sions as  'the  mail,'  'mail-matter,'  'bag  or 
mail  of  letters,'  etc.  ...  Whenever  the  legis- 
lation in  hand  requires  specific  classification  or 
enumeration,  I  find  no  word  ever  substituted 
for  'letters'  to  express  that  which  is  commonly 
known  as  letters  in  relation  to  the  postal  serv- 
ice. We  have  '  letter  and  newspaper  envel- 
opes,' '  letter  correspondence,'  '  registered  let- 
ters,' 'unclaimed  letters,'  'dead  letters,'  're- 
quest letters,'  '  non-delivered  letters,' '  all  let- 
ters and  other  mail  matter,'  *  foreign  letters/ 
'letters  or  packets,'  'letters  and  packets,' 
'  letter  postage,'  'letter  mail,'  'letter  and  other 
mail  matter,  and  such  like,  almost  innumer- 
ably; and  these  I  have  taken  quite  at  random 
from  the  Revised  Statutes.  Can  it  be  possible 
that  Congress,  then,  wishing  to  include  '  let- 
ters' in  any  particular  and  accurate  enumera- 
tion, shall  drop  that  word  so  imbedded  in  our 
Postal  Laws  and  that  of  our  ancestors  bevond 
the  sea,  and  adopt  some  unfamiliar,  inferior 
and  in  every  sense  ambiguous  term  to  express 
the  idea  f 

A  further  argument  in  support  of  the  view 
we  have  asserted  is  found  in  the  fact  that  the 
Statute,  after  it  has  declared  by  enumeration, 
in  tbe  clause  under  consideration,  what  articles 
shall  be  non  mailable,  adds  a  separate  and  dis- 
tinct clause  declaring  that  "  every  letter  upon 
the  envelope  of  vihim  .  .  .  indecent,  lewd,  ob- 
scene or  lascivious  delineations,  epithets,  terms 
or  language  may  be  written  or  printed,  .  .  . 
shall  not  M  conveyed  in  the  mails,"  and  the 
person  knowingly  or  willfullv  depositing  the 
same  in  the  mails  "  shall  be  deemed  guilty  of 
a  misdemeanor,"  etc.  This  distinctly  addi- 
tional clause,  spedflcally  designating  and  de- 
scribing the  particular  class  of  letters  which 
shall  be  non-mailable,  clearly  limits  the  inhibi- 
tions of  the  Statute  to  that  class  of  letters  alone, 
whose  indecent  matter  is  exposed  on  the  en- 
velope. It  is  an  old  and  familiar  rule  that, 
"  where  there  is,  in  the  same  statute,  a  particu- 
lar enactment,  and  also  a  general  one.  which, 
in  its  most  comprehensive  sense,  would  include 
what  is  embraced  in  the  former,  the  particular 
enactment  must  be  operative,  and  the  general 
enactment  must  be  taken  to  affect  only  such 
cases  within  its  general  language  as  are  now 
within  the  provisions  of  the  particular  enact- 
ment." Pretty  v.  Solly,  26  Beav.  610,  per 
Romilly,  Jf.  B.;  State  v.  Comr,  of  Railroad 
TaxaHon,  87  N.  J.  L.  228.  This  rule  applies 
wherever  an  Act  contains  general  provisions 
and  also  special  ones  upon  a  subject,  which, 
standing  alone,  the  general  provisions  would 
include.  Endlich  on  the  Interpretation  of  Stat- 
utes, 560. 

Tbe  decisions  of  the  circuit  courts  upon  the 
question  presented  to  us  by  this  certificate  have 
been  conflicting.  Those  sustaining  indictments 
in  cases  similar  to  this  hold  that  the  term  "writ- 
ing" comprehends  "letters,"  and  insist  that 
even  if  the  general  phrase  "  other  publication  " 
is  allowed  to  apply  to  the  word,  the  sending  w 
mailing  a  letter  by  one  person  to  another  is  a 
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sufficient  publication  to  bring  a  letter  within 
the  Statute,  as  is  held  to  be  the  case  in  an  action 
of  slander  and  libel. 

The  reply  to  this  is,  that  the  Statute  prohibits 
the  conveyance  by  mail  of  matter  which  is  a 
publication  before  it  is  mailed,  and  not  such  as 
becomes  a  publication  by  reason  of  its  being 
mailed. 

Another  argument  on  which  indictments  of 
this  character  have  been  sustained  by  some  of 
the  circuit  courts  is,  that  a  reasonable  construc- 
tion must  be  given  the  Statute,  and»  it  being 
evident  that  Congress  intended  to  exclude  any- 
thing of  an  obscene  character  from  the  mails, 
it  is  immaterial  whether  the  thing  prohibited  is 
inside  or  outside  of  an  envelope,  and  therefore 
unreasonable  to  hold  that  Congress  intended 
not  to  allow  a  decent  writing  m  an  obscene 
envelope,  but  at  the  same  time  to  allow  obscene 
writinfi^  in  a  proper  envelope.  We  recognize 
the  vuue  of  the  rule  of  construing  statutes  with 
reference  to  the  evil  they  were  designed  to  sup- 
press as  an  important  aid  in  ascertaining  the 
meaning  of  language  in  them  which  is  am- 
biguous and  equally  susceptible  of  conflicting 
constructions.  But  this  court  has  repeatedly 
held  that  this  rule  does  not  apply  to  instances 
which  are  not  embraced  in  the  language  em- 
ployed in  the  statute,  or  implied  from  a  fair 
interpretation  of  its  context,  even  though  they 
may  involve  the  same  mischief  which  the  stat- 
ute was  designed  to  suppress.  United  Staiea 
y.  8!iddon,  15  U.  S.  2  Wheat.  119  [4: 199]; 
United  States  v.  Wiltberger,  18  U.  S.  6  Wheat. 
76,  95  [5: 87,  421;  UniUd  8tate$  v.  Ji<nri»,  89 
U.  8.  14  Pet  464.  475  £10:548.  548];  United 
States  V.  HarttteU,  78  U.  S.  6  Wall.  885  [18: 
880);  United  States  v.  Seen,  92  U.  8.  214  [28: 
6681. 

But  we  cannot  concede  that  the  policy  of  the 
Statute  was  so  sweeping  as  the  argument  as- 
sumes. We  think  tnat  its  purpose  was  to 
purge  the  mails  of  obscene  and  indecent  matter 
as  far  as  was  consistent  with  the  rights  reserved 
to  the  people,  and  with  a  due  regard  to  the  se- 
curity of  private  correspondence  from  exami- 
nation. Ex  parte  Jackson,  96  U.  S.  727  [24: 
8771.  This  object  seems  to  have  been  accom- 
plished by  forbidding  the  use  of  the  mails  to 
books,  pamphlets,  pictures,  papers,  writings 
and  prints,  and  other  publications  of  an  inde- 
cent nature,  and  also  to  private  letters  and 
postal  cards  whereon  the  indecent  matter  is 
exposed  to  the  inspection  of  others  than  the 
person  to  whom  the  letter  is  written. 

Ashurst,  /.,  said  in  Jones  v.  Smart,  1  T.  R 
61:  "  It  is  s&fer  to  adopt  what  the  legislature 
have  actually  said  than  to  suppose  what  they 
meant  to  say."  In  the  Queensberry  Leases,  1 
Bligh,  497,  Lord  Redesdale  said:  '*The  proper 
mode  of  disposing  of  difficulties  arising  from 
a  liberal  construction  is  by  an  Act  of  Parlia- 
ment, and  not  by  the  decision  of  court."  Con- 
cress  seems  to  have  acted  upon  this  idea;  and 
if  further  argument  were  needed  in  support  of 
our  view  it  will  be  found,  we  think,  in  the  fact 
that  in  an  Amendment  to  this  Statute  passed 
September  26,  1888  (25  Stat  496).  for  the  first 
time  in  the  history  of  the  postal  service  the 
word  "letter"  was  included  in  the  list  of  ar- 
ticles made  non-mailable  by  reason  of  their  ob- 
•oene,  lewd,  lascivious  or  otherwise  improper 
character.    If  letters  were  embraced  m  the 
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Statute  on  which  this  indictment  was  founded^ 
why  did  Congress  consider  it  necessary  to  in- 
sert the  specific  word  to  designate  Uiem  in 
1888?  It  must  be  that  that  body  did  not  put 
the  construction  on  the  prior  Statute  claimed 
in  behalf  of  the  United  States,  else  we  have  it 
doing  a  useless  and  vain  act  But  as  the 
Amendment  of  1888  is  not  involved  in  this 
case,  no  opinion  is  expressed  as  to  whether  the 
term  ''letter,"  as  used  therein,  can,  under  a 
proper  construction  of  that  Statute,  be  held  to 
include  a  strictly  private  sealed  letter. 

With  reference  to  the  argument  that  the 
word  "writing"  occurs,  in  the  legislation  on 
this  subject,  as  an  amendment,  we  have  only 
to  remark  that  the  entire  history  of  that  legis- 
lation, so  far  from  forming  a  basis  for  a  differ- 
ent construction  of  this  Act,  confirms  it. 

For  the  reasons  above  given  our  answer  to 
the  first  question  certifi^  is  in  the  negative. 
This  being  decisive,  we  need  not  consider  the 
second  question;  and  the  third,  as  has  been  re- 
peatedly held,  is  too  general  to  be  the  subject 
of  a  certificate  of  division. 


ADOLPHUS  ECKLOPP,  Plff,  in  Err.. 

V. 

DISTRICT  OP  COLUMBIA. 

(See  8.  a  Reporter's  ed.  240.244.) 

Power  to  remove  police  officer — notice —  Ad  qf 
1878. 

L  The  oommJsBioners  of  the  District  of  Oolumbia 
have  power  to  remove  a  police  offloer  without 
charges,  notice  or  hearing. 

2.  The  grant  of  a  general  power  to  remove  carries 
with  it  the  right  to  remove  at  any  time  or  in  any 
manner  deemed  best,  with  or  without  notice. 
8.  The  Act  of  1878  is  an  Organic  Act,  Intended  to 
dispose  of  the  whole  question  of  a  government 
for  the  District  of  Oolumbia. 

[No.  244.] 
Submitted  March  t7, 1890.    Decided  April  SS, 

1890. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  judgment 
at  general  term  reversing  a  judgment  at  special 
term  for  salary  of  a  lieutenant  of  thej>olice 
force  of  the  District  of  Columbia.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  C.  Cole  and  w.  li.  Cole»  for 
plaintiff  in  error: 

Repeal  by  implication  is  not  favored  by  the 
court.  When  there  are  two  Acts  upon  the  same 
subject,  the  rule  is  to  give  effect  to  both. 

BeaU  V.  Bale,  46  U.  S.  4  How.  87  (11:  805); 
U.  S,  V.  7)/nen,  78  U.  S.  11  Wall.  93  (20: 154); 
McCartee  v.  Orphan  Asylum  Society,  9  Cow. 
487;  StaU  v.  Palmes,  28  Fla.  620;  Robinson  v. 
Rippey,  111  Ind.  112;  Dugan  v.  Gittings,  8 
Gill,  138;  PeopU  v.  Oustin,  67  Mich.  407; 
State  V.  StoU,  84  U.  S.  17  Wall.  481  (21:  664); 
Murdoch  v.  MempJiis,  87  U.  S.  20  Wall.  617 
(22:  437);  Red  Rock  v.  Henry,  106  U.  S.  601 
(27:  253);  Pana  r.  Bouiler,  107  U.  S.  638 
(27:  428):  FussM  t.  Oregg,  118  U.  S.  660 
(28:  996). 

The  construction  of  a  statute  by  those  charged 
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"with  the  execution  of  it  is  entitled  to  great 
weij^ht. 

U,  8.  y.  Johnston,  124  U.  S.  253  (81:  896); 
Brown  v.  U.  8,  118  U.  8.  571  (28: 1080). 

The  legal  right  to  the  office  carries  with  it 
the  right  to  the  salary. 

U.  8.  V.  Perkins,  116  U.  8.  488  (29:  700);  U. 
8  V.  Addison,  78  U.  8.  6  Wall.  291  (18:  919); 
FiUnmmons  v.  Brooklyn,  102  N.  Y.  536;  An- 
dretes  t.  Portland,  79  Me.  484;  Memphis  v. 
Woodward,  12  Heisk.  499;  Pe&pU  y.  8myih,  28 
Cal.  21. 

Mr,  George  C.  Haileton  for  defendant 
in  error. 


Mr,  Justice  Brewer  deliyered  the  opinion 
of  the  court. 

On  March  31,  1883,  the  plaintiff  in  error, 
who  had  been  for  years  theretofore  a  lieuten- 
ant of  the  police  force  of  the  District  of 
Columbia,  was  remoyed  from  office  by  the 
commissioDers  of  the  District.  This  remoyal 
was  without  aay  written  charges  preferred 
against  him,  or  any  notice  or  heariog.  Chal- 
lenging the  yalidity  of  such  remoyal,  he 
brought  his  action  for  salary  subsequent  there- 
to. At  the  trial  of  the  case,  at  a  special  term 
of  the  Supreme  Court  of  the  District,  his  sum- 
mary remoyal  was  adjudged  unauthorized,  and 
his  claim  for  salary  sustamed.  This  judgment 
was  reyersed  by  the  court  at  its  general  term, 
and  the  action  dismissed  at  his  cost.  4  Mackey, 
572.  To  reyerse  that  judgment  of  the  general 
term,  this  writ  of  error  is  prosecuted. 

The  single  question  presented  by  the  record 
is  as  to  the  power  of  the  commissioners  to  re- 
moye  a  police  officer  without  charges,  notice 
or  hearing.  The  Act  of  June  11, 1878  (20  8tat. 
102),  by  which  the  police  force  was  placed 
under  the  control  of  the  commissioners  of  the 
District,  empowers  them  (§  3)  "  to  abolish  any 
office,  to  consolidate  two  or  more  offices,  re- 
duce the  number  of  employes,  remoye  from 
office  and  make  appointments  to  any  office 
under  them  authorized  by  law."  If  this  were 
all  the  legislation,  there  would  be  no  question, 
for  the  grant  of  a  general  power  to  remoye  car- 
ries with  it  the  ri^ht  to  remoye  at  any  time  or 
in  any  manner  deemed  best,  with  or  without 
notice;  but  the  contention  of  the  plaintiff  in 
error  is,  that  this  unrestricted  right  of  remoyal 
is  limited  by  the  proyisions  of  prior  statutes. 

In  1861  an  Act  w^is  passed  creating  a  metro- 
politan police  system  for  the  District  of  Colum- 
bia, ana  establishing  a  police  for  such  District. 
12  Stat.  820.  By  that  Act  a  board,  consist- 
ing of  flye  commissioners,  was  created,  to  whom 
was  giyen  full  control  oyer  the  police  force. 
This  board  was  continued  until  the  Act  of 
1878,  and  its  power  of  remoyal  was  limited  by 
this  proyision:  *'  No  person  shall  be  remoyea 
from  the  police  force  except  upon  written 
charges  preferred  against  him  to  the  board  of 
pohce,  and  after  an  opportunity  shall  haye 
Deen  afforded  him  of  being  heard  in  his  de- 
fense; and  no  person  remoyed  from  the  police 
force  for  cause  shall  be  reappointed  to  any 
office  in  said  force."  Sec.  8  of  the  Act  of 
1861,  embodied  in  Reyised  Stat.  D.  C.  §  855. 
And  the  contention  is  that  the  A.ct  of  1878 
simply  changed  the  control  from  one  board  to 
another;  that  this  limitation  on  the  power  of 
remoyal  was  not  expressly  repealed  by  the  Act 

18a  U.  & 


of  1878;  that  repeals  by  implication  are  not 
fayored;  and  therefore  that,  construing  the  old 
law  with  the  new,  whateyer  power  the  new 
board  had  oyer  other  subordinates,  its  power 
oyer  the  police  was  subject  to  that  limitation. 
On  the  other  hand,  it  appears  that  in  1871  an 
Act  was  passed  proyiding  a  goyemment  for 
the  District  of  Columbia.    16  Stat  410.    Thii 
established  a  territorial  goyemment,  with  a 
goyemor  and  legislatiye  assembly,  to  which  the 
general  administration  of  the  affairs  of  the 
District  was  committed.    It  did  not  change  the 
police  department,  which  was  left,  as  thereto- 
fore, under  the  charge  of  the  police  comnda- 
sioners.    This  territorial  system  not  proying 
satisfactory.  Congress,  hi  1874  (18  Stat.  116), 
abolished  it,  and  yested  the  affairs  of  the  Dis- 
trict in  a  commission.    That  Act  contained  the     I 
proyision  we  haye  heretofore  quoted  from  the 
Act  of  1878;  and  gaye  to  this  commission  large 
powers  of  administration,  but  without  control 
of  the  police  or  the  schools.    £yident1y  this 
scheme  of  administration  was  experimental,  as 
section  5  of  the  Act  proyided  for  the  appoint- 
ment of  a  committee  of  Congress  to  prepare  a 
suitable  frame  of  goyemment  for  the  District 
and  report  the  same  to  the  succeeding  Congress. 
The  experiment  was  found  to  be  satisfactory, 
and  in  1878,  four  years  thereafter,  the  Act  from 
which  we  first  quoted  was  passed,  which  was 
entitled  "An   Act  Proyidmg  a   Permanent 
Form  of  Gk>^ernment  for  the  District  of  Col- 
umbia."    Following  the  idea  and  enlarging 
the  scope  of  the  Act  of  1874,  the  general  af 
ministration  of  affairs  was  yested  in  a  commis- 
sion, and  to  that  commission  was  giyen  con- 
trol also  over  the  police  and  schools;  for  by 
section  6  it  was  provided,   "That  from  and 
after  the  first  day  of  July,  eighteen  hundred 
and  seyenty-eight,  the  board  of  metropolitan 
police  and  the  board  of  school  trustees  shall  be 
abolished;  and  all  the  powers  and  duties  now 
exercised  by  them  shall  be  transferred  to  the 
said  commissioners  of  the  District  of  Columbia, 
who  shall  haye  authority  to  employ  such  offi- 
cers and  agents  and  to  adopt  such  proyisions 
as  may  be  necessary  to  carry  into  execution  the 
powers  and  duties  deyolyed'  upon  them  by  this 
Act.    And  the  commissioners  of  the  District  of 
Columbia  shall,  from  time  to  time,  appoint 
nineteen  persons,  actual  residents  of  said  Dis- 
trict of  Columbia,  to  constitute  the  trustees  of 
public  schools  of  said  District,  who  shall  serye 
without  compensation  and  for  such  terms  as 
said  commissioners  shall   fix.    Said  trustees 
shall  have  the  powers  and  perform  the  duties  in 
relation  to  the  care  and  management  of  the  pub- 
lic schools  which  are  now  authorized  by  law." 
It  will  be  noticed  that  a  distinction  is  pro- 
yided between  the  police  and  the  schools.    An 
intermediate  board  is  to  be  appointed  for  the 
latter,  while  the  direct  control  of  the  police  is 
giyen  to  the  commissioners;  and  they  "  are  au- 
thorized to  adopt  such  proyisions  as  maybe 
necessary  to  carry  into  execution  the  powers 
and  duties  deyolyed  upon  them  by  this  Act." 
When  to  a  board  haying  general  administratiye 
supervision  of  the  affairs  of  a  community,  and      [ 
with  plenary  power  in  the  matter  of  appoint- 
ment and  removal  of  subordinates,  is  added  the 
control  of  another  department,  and  no  express 
words  of  limitation  are  found  in  the  Act  mak- 
ing the  transfer,  it  is  to  be  presumed  that  such 
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board  has  the  same  plenary  power  in  respect  to  apparatus  to  a  simUar  or  analogous  subject, with 

this  new  department,  and  is  not  hampered  by  ^^  changre  in  the  manner  of  application,  and  no 

limitations  atUched  to  the  board  which  there-  '«*''*  distinct  in  ita  nature,  wUl  not  sustain  a 

tofore  bad  control  of  it.     The  presumption  Patentjlthougrh  the  new  form  ot  result  may  noS 

against  implied  repeal  obtaining  in  the  con-  have  before  been  oDntemplated. 

atruction  of  ordinary  statutes  yields  to  the  in-  *•   Competent  knowledge  and  AlU  of  an  intelllicent 

ferences  arising  from  the  subjebt  matter  of  leg-  Sf  ^fvnfUT^^^^^^^                      in^„. w^^'lJi?? 

i*i«»</«n      i>i«J»-«.  ^^'^^w^  v...4«»  v^^n  #^..Jvi  the  revolving  blUIard-oue  rack  In  question  wlth^ 

ialation.    Plenary  powers  having  been  found  ^^^  ^^     ^^  inventive  faculty  into  pUy. 

by  ezpenence  valuable  in  the  management  of  •    m^^  ,^o*r„*  vr.  nooao  »«.»«^J^  *^  1L..I 1^1. 

ji.i«^alre.dy  under  the  control  of  Seboard.  \^:^:\k^X7^:^^^J^  ^^^^^ 

the  transfer  of  another  department  to  the  same  for  want  of  novelty. 

control  carries  with  it  a  strong  implication  that  |  Xo.  257.] 

the  added  department  la  subject  to  the  same  Argued Apnl  11, 1890.'  Decided ApnltS,  1890. 

plenary  powers.    The  primary  thought  is  not 

a  mere  transfer  of  authoritv,  but  the  bringing  A  PPEAL  from  a  decree  of  the  Circuit  Court 

of  the  added  department  within  the  control  of  J\  of   the  United  States  for  the  District  of 

the  ffeneral  aupervising  board.    It  is  unity  of  California  in  favor  of  complainant  for  an  ixi- 

adminiatration  and  not  change  of  commission,  fringement  of  letters-patent.    Bevereed. 

But  our  conclusions  are  not  controlled  by 
this  construction  alone.  The  court  below  placed  Statement  by  Mr.  0/tirf  Justice  Fuller: 
ita  decision  on  what  we  conceive  to  be  the  true  This  was  a  bill  filed  by  Emanuel  Brunswick 
significance  of  the  Act  of  1878.  As  said  by  against  Ferdinand  de  St.  Qermain  in  the  Cir- 
that  court,  it  la  to  be  regarded  as  an  Organic  cuit  Court  of  the  United  States  for  the  District 
Act,  Intended  to  dispose  of  the  whole  question  of  California,  October  25.  1K80.  for  an  alleged 
of  a  government  for  this  District.  It  is,  as  it  infringement  of  letters-patent  No.  72,969.  grant- 
were,  a  constitution  for  the  District  It  la  de-  ed  to  Brunswick  January  7»  1868,  for  a  revolv* 
dared  by  iu  title  to  be  an  Act  to  provide  "a  log  cue  rack. 

permanent  form  of  government  for  the  Dis-  The  defendant  demurred  to  the  bill  February 
trict."  The  word  "permanent"  is  suggestive.  16»  1881,  and  among  other  causes  of  demurrer 
It  implies  that  prior  systems  hsd  been  tempora-  assigned  that  "the  said  complaint  does  not  de- 
IT  and  provisional.  Aa  permanent  it  is  com-  scribe  or  set  forth  any  new  or  useful  invention 
meXt  in  itself.  It  {b  the  system  of  government,  or  discovery,  or  any  invention  or  discovery 
The  powers  which  are  conferred  are  organic  patentable  under  the  Patent  Laws  of  the  United 
powers.  We  look  to  the  Act  itself  for  their  ex-  States,  but,  on  the  contrary,  the  descriptions 
tent  and  limitations.  It  is  not  one  Act  in  a  of  the  alleged  inventions  contained  in  said  corn- 
series  of  legislation,  and  to  be  made  to  fit  into  P|.^i°^  ^^^^  ^^^^  ^^^  BtLm%  is  not  patentable." 
the  provisions  of  the  prior  legislation;  but  is  a  The  demurrer  w^s  overruled,  whereupon  the 
siogle  complete  Act,  the  outcome  of  previous  defendant  answered,  denying,  among  other 
experiments,  and  the  final  Judgment  of  Con-  things,  that  the  alleged  invention  was  of  any 
mss  as  to  the  system  of  government  which  utility  or  value.  Replication  having  been  filed, 
should  obtain.  It  is  the  constitution  of  the  proofs  were  taken,  and  an  interlocutory  decree 
District,  and  its  grants  of  power  are  to  be  taken  ^^  entered  on  the  12th  of  Msy.  1884,  in  favor 
as  new  and  independent  grants,  and  expressing  of  the  complainant,  sustaining  the  patent,  find- 
in  themselves  both  theirextent  and  limitations,  ^^f  that  there  had  been  infringement,  and 
I]  Sach  was  the  view  taken  by  the  court  below;  referring  the  case  to  a  master  to  take  and  state 
and  such  we  believe  is  the  true  view  to  be  taken  an  account  of  the  gains  and  profits,  and  also 
of  the  Statute.  Regarded  in  this  light,  but  one  the  damages.  The  master  subsequently  re- 
interpretation  can  be  placed  upon  the  section  ported  that  the  defendant  had  realized  f  1,176 
quoted.  The  power  to  remove  is  a  power  with-  profits  from  the  manufacture  and  sale  of  the 
out  limitations.  The  power  is  granted  in  gen-  cue  rack,  but  that  no  damages  had  been  sus- 
eral  terms,  as  well  as  the  authority  to  adopt  such  tained  by  complainant,  by  reason  of  respond- 
provisions  as  may  be  necessary  to  carry  it  into  ^^'s  sales,  over  and  above  the  profits.  Excep- 
execution.  Full  authority  is  given  to  the  com-  tions  were  filed  by  both  complainant  and  de- 
mission; and  in  the  absence  of  rules  and  regu-  fendant  and  were  overruled  by  the  court,  and 
lations  directing  a  different  procedure,  its  act  on  the  27th  of  May,  1886,  a  final  decree  in 
of  aummary  dismissal  cannot  be  challenged.  complainant's  favor  was  entered  in  the  case, 
Th§  judgment  is  affirmed,  for  the  amount  reported  by  the  master,  with 

interest  and  costs,  and  an  appeal  duly  taken  to 

this  court  by  the  defendant. 

^7]    FERDINAND  DB  ST.  GERMAIN.  Appt.  J^^.^^V^^  T^S?  ^'/i^H^l^^®  ^'^l 

9                      •     ^^  ■  erred  in  holding  that  the  said  letters-patent 

EMANUEL  BRUNSWICK.  ^^^  valid."    The  specification,  drawings  and 

claim  are  as  follows: 

(See  8.  a  Reporter's  ed.  SW-OU  «.Be  it  known  that  I,  E.  Brunswick,  of  the 

Bttentalnlitiftfinventicns^nceniivefaeulty--  ^^1  ^^  Chicago,  in  the  County  of  Cook,  State 

9oid patent,  of  Illinois,  have  invented  new  and  useful  im* 

.    ,^  provements  in  billiard  cue  racks,  and  I  do  here- 

L  The  application  of  an  old  i>rooess  or  macbine  or  ty  declare  that  the  following  is  a  full  and  ex- 

I  VorM.^For  u>hai  patenu  are  granUd;  u>hen  de^  S?*  description  thereof,  reference  being  had  to 

skTMl  void.  Bee  noU  to  Evans  v.  Eaton,  4:  438.  ^f  accompanying  drawings,  making  part  of 

As  to  paimtabauy  of  inventions,   see  noU  to  t»»"  specification,  m  which— 

Thompaon  v.  BoisBelier,  29:  79;  also  note  toComing  '^Drawing  No.  1  represents  the  plain  revolT- 

T.  Borden,  14:  ML  ing  cue  rack;  and 
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"Drawing  No.  9  represents  the  lockup  rack 
for  private  use, 

"The  oatiire  of  1117  tnTeiitloii  consists  in 
mahiug  tbe  billtard-cue  reck  so  arranj^ed  Ihnt 


0  circular  plates,  A  and  B  (drawing  No. 
I),  are  flnnly  secured  to  a  vertical  sbait,  0. 
The  lower  plate  A  is  provided  with  a 


»t  its  outer  edge  to  prevent  the  liutt  ends  of  the 
cues  from  sUppiot;  off  the  plate  and  the  upper 
plate  B  is  provided  with  several  openings 
tbroiigh  which  the  points  of  the  cues  are  passed. 
Each  plate  is  provided  with  a  melaliic  piu,  D, 
which  enters  a  metallic  socket,  B,  inlaid  ia  tbe 
stationary  brackets,  F  F,  and  revolve  In  It. 
The  brackets  are  secured  to  a  well,  a  pillar  or 
anj  other  object,  and  support  the  reck. 

"I  make  private  cue  racks  (drawing  No.  3) 
In  which  tbe  lower  plate  A  forms  a  bottom  lo 
a  round  box.  B,  open  on  top,  and  divided  into 
compnrtmenis,  C  C,  bv  partitions,  p  p,  each 
compartment  having  a  aoor,  D,  hung  on  hinges 
and  provided  with  a  lock  and  key.  The  upper 
plate  E  forms  a  bottom  to  the  box  B,  and  is 
provided  with  several  holes.  The  rack,  being 
revolving,  is  very  convenient  for  handling  tbe 

"What  I  claim  as  my  invention  and  desire 
to  secure  by  let lers-pa tent  is — 

"Tbe  revolving  billiard-cue  rack  constructed 
and  operated  substantially  as  and  in  tbe  man- 
ner herein  deBCrH>ed  and  specified." 


Mr.  JS.  A.  Wbaa.ton,  for  appellant: 
There  is  nothing  described  in  tbe  patent  In 
this  case  except  the  idea  of  applying  old  de- 
vices to  a  new  and  analogous  use,  ana  the  ex- 
ercise or  tbe  most  ordinary  kind  of  mechanical 
knowledge  in  making  such  application. 

Bjvun   1.  Piper.  91  U.  B.  87  (88:  300);  Ter- 
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hunt  v.PhillipM,  99  V.  8.  M3  (26:893);  Curtly 
Patents,  gS  41,  M,  48, 52,  83,  B.I,  156.  68;  Walk- 
er.  Patents,  §  35  it  Sfj,,-  Allantie  Warkt  v. 
Brad}/.  107  U.  8.  193(27:438);  Vinlon  v.  Sam- 
illen,  104  U.  8.  4e2(2B:  810);  Smith  v.  yieJioit, 
B»  U.  8.  31  Wall.  118  {33:  567);  Pcara  v.  Mai. 
ford,  102  C.  8.  117,  118(88:  95);  mdetY.  Ktl- 
ley,  85  D.  8.  18  Wall.  670  [31:  852);  Onmeh  v. 
Jtoemer.  103  D.  8.  797  (28:  428);  Oardiner  y. 
Hen,  118  tJ.  8.  ISO  (80:  168);  y/ettern.  EltttrU 
Mfg.  Go.  V,  Anaemia  Bran  A  0.  Co.  114  U.  8. 
447  (2B:  310);  Pennsylvania  R.  Co.  v.  TAwmo- 
tint  E.  8.  Trvek  Oo.  110  U.  S.  490  (28:  333)i 
Day  V.  Fair  Haten  it  W.  R.  Co.  183  U.  8,  98 
[33;  2661;  Wataon  v.  Cincinnati,  I.  at.  L.  dtiO. 
S.  Oo.  133  n.  8.  161  (133:  295);  Marehand  », 
Emktn,  183  U.  8.  195  (83:  382);  Aron  v.  ifan- 
hattan  R.  Co.  183  D.  8.  64  (33:  272). 

Me»»n.  Willu^  F&rksr  Bittl«r  and 
John  L.  Boone  for  appellee. 

Mr.  Chief  Jvttiee  Fuller  delivered  tbe  opin- 
ion of  the  court; 

This  case  falls  within  the  familiar  rule  that 
the  application  of  an  old  processor  machine  or 
apparatus  to  a  similar  or  analogous  subject, 
wiih  no  change  in  the  manner  of  apptlcauon, 
and  no  result  substantially  distinct  in  Its  nat- 
ure, will  not  auatnio  a  patent,  although  ^e 
new  form  of  result  may  not  have  before  been 
contemplated. 

The  ordinary  cue  rack  was  made  with  the 
upper  part  perforated  with  boles  to  receive  tho 
small  ends  of  tbe  cues  when  put  in  the  rack, 
and  with  a  ledge  or  molding  along  the  front 
of  tbe  lower  part,  on  which  the  cues  stood,  «o 
as  Id  prevent  them  from  slipping  off.  Tfao 
horizontal  and  straight  upper  and  lower  parti 
of  the  ordinary  cue  rack  were  changed  br 
complainant  into  two  cireular  disks,  called 
"piaies"  in  the  specification,  having  the  perfo- 
rations and  the  rim,  secured  to  a  vertical  abaft, 
and  each  provided  with  a  metallic  pivot,  enter* 
ing  into  and  rcvolvlog  la  a  metallic  socket,  io- 
scrled  in  ordinary  brackets  attached  to  the  wall 
or  pillar  or  any  other  object  for  tbe  support  of 
the  reck. 

As  the  revolving  rack  held  the  cuea  in  the 
same  wav  and  by  the  same  means  as  tbe  ordi- 
nary rack,  if  paientable  novelty  existed  at  all 
it  must  be  found  in  making  the  racks  rerolve, 
when  constructed  and  operating  in  the  maoDer 
slated. 

But  revolving  contrivances,  such  as  table 
casters  and  the  like,  for  tbe  reception  and  car- 
riage of  articles,  so  as  to  bring  them  easily  with- 
in reach,  were  well  known,  and  the  application 
of  such  a  contrivance  to  the  holding  and  car- 
iring  of  cues  was  but  the  application  of  an  old 
device  to  a  new  and  analogous  use,  with  such 
change!  only  as  would  naturally  be  made  lo 
adapt  it  thereto. 

The  making  of  the  old  cue  nek  circular, 
pulling  in  the  revolving  apparatus,  and  sus- 
pending it  on  brackets,  a  common  use  of  tha 
latter,  involved  mechanical  skill  simply,  and 
not  llie  exercise  of  invention,  in  tbe  creation  of 
a  novel,  substantive  result. 

The  stale  of  the  art.  as  shown  by  tbe  prior 
patents  for  revolving  dining  tables  and  botda 
casters,  iniroduced  on  behalf  of  defendant,  11- 
luslralea  (he  correctneas  of  this  conclusion. 

Tlicse  (ablea  and  csslere  ware  ao  arranged  u 

m 
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to  revolTe  about  a  common  centre  and  brinp:  also  authorized  Robertson,  In  case  it  should  be 
around  dishes  and  decanters  in  that  way,  as  de-  deemed  advisable  and  to  the  interest  of  all  con- 
aired.  The  office  performed  was  the  same  in  cemed  that  a  sale  of  the  property  should  take 
respect  to  dishes  and  decanters  as  that  per-  place,  to  sell  and  make  titles  to  it,  provided  the 
formed  by  complainant's  contrivance  in  respect  consent  of  the  said  Frances  and  Fanny,  their 
to  cues.  The  difference  between  revolving  and  guardian  or  guardians,  should  be  first  had  and 
stationary  tables  and  casters  and  between  re-  obtained. 

▼olving  and  stationary  cue  racks  is  the  same.  In  March,  1879,  Fanny  Gardner  filed  a  bill  In 

Those  revolve  and  these  do  not.    We  think  equity,  in  the  Superior  Court  of  Richmond 

that  competent  knowledge  and  skill  in  his  call-  County,  Georgia,  setting  forth  the  purchase  of 

Ing  on  the  part  of  an  Intelligent  mechanic  the  lot  of  land  by  Gardner  from  Carrie,  for 

would  have  enabled  him,  on  request,  to  con-  $600,  and  the  making  of  such  deed;  thatGard- 

struct  the  revolving  billiard-cue  rack  in  ques-  ner,  who  washer  husband,  and  the  father,  by  a 

tion,  without  calling  the  inventive  faculty  into  former  wife,  of  Frances  Gardner,  who  had  in- 

play.  termarried  with  one  Beatty,  died  in  1865;  that 

The  patent  was  void  for  want  of  novelty,  all  of  those  persons  were  free  persons  of  color; 

and  the  decree  is  revert^  and  (Jteeauu  remanded,  that,  on  the  8d  of  May,  1854,  Gardner  and  the 

with  a  direction  to  dismiss  the  bilk  plaintiff  and  Frances  took  possession  of  the 

property;  that  afterwards,  Frances  having  mar- 

'  ried,  Gardner  divided  the  lot  and  erected  a 

2^^i  house  on  a  part  of  it  for  Frances;  that  the 

^    FRANCES  BEATTY  bt  al.,  Flffs.  in  Err,,  parties  thus  continued  in  the  possession  of  the 

e.  property  until  the  death  of  Gardner;  that  from 

GEORGIA  BENTON,  Exr*!.  t?at  time    Frances  had  remained  in    posses- 
sion of  the  portion  of  the  lot  on  which  the 

(See  8.  C.  Beporter*s  ed.  244-254.)  house  was  erected  for  her  use,  and  the  plnintiil 

had  occupied  the  remaining  part  of  the  lot;  that 

Betiew  of  state  jttdgment,  the  deed  to  Robertson  was  void,  because  at 

that  time  all  conveyances  of  real  estate  in  Au- 

VThere  the  case  was  decided  by  the  state  court  on  gusta  to  or  for  the  use  of  free  persons  of  color 

an  Independent  ground,  broad  enough  to  main-  residing  therein  were  prohibited  by  law;  that 

tain  the  Judgment  and  not  Involving  a  federal  the  plaintiflf  acquired  title  to  the  properly  oc- 

quMtion  even  though  the  stote  court  a  80  d^^^^  cupied  bvher.  by  actual  adverse  possession  of 

:;irr=u7'<^'^lS;ri^^^  the^amefor;t^nty  years,  and  ^Francis  had 

U^j,^                                                          ^  acquired  title  m  the  same  way  to  the  premises 

rNo  279  1  occupied  by  her;  that  the  plaintiff  desired  to 

Bubmitted  April  18, 1890.     Decided  April  28,  »«"  J^'  "^""^^  ^^  ^^^  P^'^^'^^'J^'i  could  not  do 

1890  ®^'  because  Frances   claimed  that  under  the 

terms   of  the    trust    deed    she   owned  a  re- 

rr  ERROR  to  the  Supreme  Court  of  the  "J!}°^l''j!.Sl°!j'LT^°'?jr°' *^^^ 

State  of  Georgia  to  review  a  judgnieiit.  af-  »"^  *?*  Pl"""''*^  ^^^  '"'•^,5  '*'*.  es'^te  therein; 

flrmioga  judgmfnt  of  the  S-ipeViofCourt  of  ""I'^at  the  property  could  not  be  sold  except 

Richmond  County  in  that  State,  In  favor  of  with  the  consent  of  Prances, 

ptalntifl.  settUng  her  tiUe  to  certain  land.    DU-  ^he  bill  prayed  for  a  decree  that  the  plaintiff 

^lifffd  owned  a  fce-simple  title  to  the  portion  of  the 

The  facu  arestated  in  theopinion.  I"*  '^,TV?'f*w'!l''*''  '^"l  *.!i^["m'?k*^.I* 

Mr.  Salem  Dutcher  forplaiotiffs  in  error.  f.1?<^*';|l:  *'*?'5  ".i"  T"?  ?Jl°"  **    *"''  h*""  •  *^ 

(No  counsel  for  defendant  fo  error.)  J'""  "^""^  P'"*°"?  *°^  of  Francw  was  derived 

from  seven  years  possession  under  the  trust 

lon'^f  ttet'urt '**""•'*  ''^""'^  ''*  °P'°-  'e^'s  T^^^A  'IT^^  ttffaSo? 

On  the  8d  of  May.  1854,  one  Carrie  executed  IIS'^Sm*''!'!?.*^ '^XTrTn^' ^•.ll'  I^k* /''!?: 

and  delivered  to  Elijah  D  Robertson,  a  white  ^^^^  ^l^^L^  l^^'Tf  1^11^31^^^ 

man,  a  warranty  deid  of  a  lot  of  land  in  Au-  y  her  possession,  she  and  Frances  might  be 

gustA,  Georgia;82  feet  6  inches  in  width  by  *'«*""=^  '<>  be  tcnanu  in  common  of  the  entire 

Sofelst  in  depth.    The  consideration  expressed  "^^^^'I^,  *^*,  •£.■"!  .S'^^n^hf 'nll^^/. 

RoSj.^hr^eiSTn/^^s7odf  th*^  «WdT  S  ^'  ."/d  ^ba^al  kj  ttw^'^Ttf 

KiTS-tion.  fcjttv'^h^l'eslT.^n'd  ?o  ^"^^^^^'^^^-^t'ZS^.'^^L. 

^1  i^:S^'^^°^?i=oTo^ori^'.±'^.ra  an^^ieSirth^rhrirarnrff'lu'isTe^"^ 

•nd  tbeir  daughter.  Prances  Gardner,  and  any  *?  P'«c'>ase  money  of  the  property,  the  same 

future  issue  of  the  said  Panny  by' the  sai^  S  *%PnTf1frtL°whf,'ff^h«'ln^T»ffr.t 

Thomas,  and,  in  case  of  the  dcith  of  the  said  '^l^?^'  !t^  further  that  if  the  court  held  that 

Frances'and  Fanny,  in  trust  for  the  next  of  i^'il"'°';l"i'?„T!;^;?°  l*^f^ 

Unof  the  said  Thomas  Gardner."    The  deed  divisionof  the  lot  by  Gardner  in  the  part  which 

».Mv/»  lire  »».».   ..uw^.»»>jm^  P..      tuc  Mtcvi  jj^  ^^^  j^  jj^j, ^^j  ^^^  wbich  sUc  hsd  since  lived, 

Nom-J»rt«WcJton  of  Vntted  State.  Supreme  fnd  no  interest  that  could  ripen  by  prescription, 

Omrt;  aufor  ttaU  eoutU  to  eonMrw  their  oum  J^'f"  Gainer  died   in  possession  of  all  of  the 

tua>at$;»upremeeowrt  vHUnolrtview their  decMont  'o'.   leaving  the  plamliff  and  Frances  as  hia 

except  tchenipeelattvcnUhorized  by  tUUtOe.  Seenote  only  heirs;  that  such  heirs  had,  by  tacit  con- 

lo  Comneroial  Bank  v.  Buoklngbam,  l&iat.  aent,  actually  occupied,  held  and  claimed  the 
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portions  80  divided  to  them  by  Gardner,  from 
the  time  of  bis  death;  and  that  Gardner  made 
DO  will  and  left  no  other  heirs. 

Frances,  being  then  the  wife  of  one  Davis, 
answered  the  bill,  denying  that  the  property 
was  ever  divided  between  ber  and  the  plaintiff 
by  Gardner,  or  since  bis  death,  otherwise  than 
that  Gardner  built  another  house  for  her  on  the 
propertv,  for  convenience,  because  she  was 
married  and  had  many  children;  and  that  her 
title  and  that  of  the  plaintiff  was  that  of  eocestuis 
que  trust  for  life,  with  remainder  over  to  the 
children  of  Frances  who  should  be  living  at  the 
termination  of  such  e<}uitable  life  estate. 

By  way  of  crossbill,  the  answer  averred 
that,  before  Januarv  1,  1863,  no  proceedings 
were  ever  instituted  to  escheat  the  property  as 
being  conveyed  for  the  benefit  of  free  persons 
of  color;  that  bj  section  2^7  of  the  Code  of 
S47]  Georgia,  becoming  of  force  on  January  1, 1863, 
it  was  declared  that  escheat  should  lie  only  on 
failure  of  heirs;  that  by  the  Act  of  Georgia  of 
March  17,  1866,  free  persons  of  color  were 
vested  with  all  the  property  rights  of  white 
persons;  that  among  those  nghts  was  that  to  a 
prescriptive  title  by  adverse  possession  for 
seven  years  under  written  evidence  of  title; 
that  by  possession  adverse  to  all  the  world, 
under  the  trust  deed,  for  seven  years  and  more 
prior  to  the  bringing  of  the  bill,  the  plsiutiff 
and  Frances  had  a  good  prescriptive  title  to  the 

Eroperty  under  the  limitations  of  the  deed,  and 
ad  an  equitable  life  estate  in  common,  with 
remainder  in  fee,  on  their  death,  to  the  next  of 
kin  of  Gardner;  that  Frances  bad  six  children 
then  living,  two  of  them  by  her  first  husband, 
Beatty,  one  of  whom  was  an  adult  and  the  other 
a  minor,  and  four  of  them  by  her  husband 
Davis,  all  of  whom  were  minors,  such  six  chil- 
dren being  the  next  of  kin  after  Frances  to  Gard- 
ner, their  grandfather;  and  that  Gardner  had 
DO  issue  by  the  plaintiff. 

The  answer  prayed  that  the  court  might  de- 
clare the  trust  to  be  valid,  and  appoint  a  trustee 
to  hold  the  property  for  the  joint  use  and 
benefit  of  the  plaintiff  and  the  defendant  during 
their  lives,  or  the  life  of  either  of  them,  and,  at 
the  termination  of  such  lives,  to  convey  the 
property  to  such  children  of  the  defendant  as 
might  then  be  living,  and  should  there  be  none 
such,  then  to  whoever  should  be  next  of  kin 
to  Gardner;  and  that  the  adult  son  of  the  de- 
fendant be  made  a  defendant,  with  a  guardian 
ad  litem  to  be  appointed  for  her  minor  children. 
The  answer  was  afterwards  amended  by 
averring  that  Gardner  died  in  November,  1865; 
that  from  the  date  of  the  trust  deed  to  that 
time  the  plaintiff  and  the  defendant  and  Gard- 
ner resided  together  on  the  lot,  being  in  occu- 
pation of  it  under  and  by  virtue  only  of  ttie 
trust  deed;  that  from  the  time  Gardner  died 
until  the  bringing  of  the  suit,  the  plaintiff  and 
the  defendant  continued  to  occupy  the  lot; 
that  more  than  seven  years  elapsed  from  the 
death  of  Gardner  to  the  bringing  of  the  suit; 
that  under  the  laws  of  Georgia,  as  they  existed 
from  the  date  of  the  trust  deed,  any  instrument 
hi  writing  purporting  to  convev  a  title  to  land, 
[218]  even  if  void,  was  good  as  color  of  title,  and 
adverse  possession  of  the  land  thereunder  for 
seven  years  gave  a  good  title  by  prescription  to 
the  land;  that,  under  the  first  section  of  the 
Act  of  Congress  of  April  9,  1866,  all  persons 
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within  the  jurisdiction  of  theDnited  States  be> 
came  entitled  to  the  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  person  and 
property  as  was  enjoyed  by  white  citizens,  and 
all  citizens  of  the  United  States  became  enti- 
tled in  every  State  to  the  same  rights  as  were 
enjoyed  by  the  white  citizens  thereof,  as  re- 
spected real  and  personal  property;  that,  under 
the  first  section  of  the  14th  Article  of  Amend- 
ment to  the  Constitution  of  the  United  States, 
it  was  provided  that  no  State  should  make  or 
enforce  any  law  which  should  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  nor  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  tb& 
equal  protection  of  the  laws;  that  under  said 
Act  of  Congress  and  said  Amendment  the  de- 
fendant became  entitled  to  the  same  rights,  aa 
to  prescriptive  title  by  possession  under  color 
of  title,  as  any  white  person  ;  that  under  said 
Act  of  Congress  and  said  Amendment,  the  Act 
of  Georgia  of  December  19, 1818,  and  that  of 
December  22,  1819,  could  not  be  lawfully  en- 
forced as  against  tlie  rights  of  the  defendant 
under  the  trust  deed  as  color  of  title,  even  if 
the  deed  were  originally  void;  and  that,  under 
said  Act  of  Congress  and  the  14th  Amend- 
ment, the  plaintiff  and  the  defendant,  under 
the  trust  deed,  and  their  occupancy  of  the  lot 
thereunder  for  seven  years  after  the  death  of 
Gardner,  had  an  equitable  life  estate  in  com- 
mon in  the  lot  with  remainder  in  fee  to  th» 
next  of  kin  of  Gardner. 

The  answer  was  also  amended  by  averring 
that  the  claim  of  the  plaintiff  that  she  had  fur- 
nished to  Gardner,  at  the  time  of  the  purchase, 
one  half  of  the  purchase  money  of  the  prop- 
erty, was  barred  by  the  Statute  of  Limita- 
tions, the  claim  being  first  asserted  by  an 
amendment  to  the  bill,  made  June  28,  1884, 
more  than  thirty  years  after  the  purchase  of 
the  property  by  Gardner;  and  that  the  plaintiff 
was  estopped  by  laches  from  asserting  such 
claim. 

A  guardian  ad  litem  was  appointed  for  the 
minors,  and  he  and  the  adult  Beatty  were 
made  defendants.  The  case  was  tried  by  a 
jury.  The  court  at  the  trial  charged  the  jury 
as  follows:  *'  Under  the  law  in  force  at  the 
time  of  making  this  deed,  free  persons  of  color 
could  not  hold  real  estate,  and  the  deed  from 
Carrie  to  Gardner  in  trust  was  absolutely  void, 
and  the  fact  that  the  war  and  its  results,  as  de- 
clared by  the  Constitution  of  the  United  States 
and  the  Acts  of  our  own  Legislature,  have  put 
all  colored  persons  on  the  same  footing  with 
white  persons,  does  not  and  cannot  make  the 
laws  invalid  or  validate  any  title  acquired  un- 
der them,  and  no  continuance  of  possession  for 
any  number  of  years  by  the  wife  and  daughter 
under  this  void  deed  can  ripen  it  into  a  good 
title.  The  transaction  being  illegal  and  void, 
no  act  of  either  and  no  post-war  enactments 
can  galvanize  it  into  life.  If  you  believe  that 
Thomas  Gardner  paid  Carrie  for  this  land,  it 
being  admitted  that  there  were  no  proceedings 
before  1860  to  escheat  this  property,  and  re- 
mained in  possession  of  the  land  until  after  the 
close  of  the  war,  and  died  in  November,  1865, 
then,  notwithstanding  the  law  which  made  a 
trust  deed  void,  and  he  died  in  possession  of 
the  land,  the  wife  and  daughter  took  this 
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estate  by  inheritance  absolutely,  each  being 
entitled  to  one  half.  If  the  evidence  does  not 
•how  that,  but  shows  that  Thomas  Gardner 
paid  the  purchase  money  and  went  into  posses- 
sion and  then  divided  the  lot  between  Fanny 
and  Frances,  and  that  they  both  went  into  pos- 
session and  remained  in  possession  until  after 
the  war  closed  and  are  still  in  possession, 
Frances  is  estopped  from  denying  the  title  of 
Fanny  to  the  one  half  now  clalmS  by  her;  so 
that  you  see  that  my  view  of  the  law  is  that 
the  trust  deed  cannot  be  enforced  or  be  made 
the  basis  of  anj  title.  If,  therefore,  you  find 
for  the  complamant,  Fanny,  you  may  appoint 
three  discreet  persons  to  make  the  division  of 
the  lot,  providing  for  a  sale  in  case  no  division 
of  the  kind  can  be  made." 

The  defendants  requested  the  court  to  charge 
the  jury  as  follows,  which  requests  were  de- 
clined: "  2.  If  you  find  from  the  evidence  in 
this  case  that  lliomas  (Gardner  bought  th^ 
land  for  the  joint  use  of  Fanny  and  Frances 
during  their  lives,  and  at  their  death  to  go  to 
his  next  of  kin,  and  had  the  deed  of  1854  made 
to  carry  out  this  purpose,  and  that  Frances  and 
Fanny  "entered  on  the  occupancy  of  the  land 
by  virtue  of  the  deed,  and  were  in  the  occu- 
pancy of  the  land  under  the  deed  at  the  time 
free  persons  of  color  became  entitled  to  equal 
property  rights  under  the  law  with  white  per- 
sons, and  remained  in  such  possession  and 
occupancy  for  seven  years  thereafter,  then  I 
charge  you  that,  even  if  the  deed  itself  were 
void,  they  obtained  a  good  prescriptive  title 
tuch  as  set  out  in  the  deed— that  is,  a  good  pre- 
Bcriptive  title  to  the  joint  use  and  enjoyment  of 
the  land  during  their  lives.  The  fact  that  the 
deed  was  void,  or  that  Fanny  or  Frances  were 
free  persons  of  color,  in  no  wise  prevents  such 
a  prescriptive  title  as  stated  accruing  to  them, 
if  the  evidence  shows  the  facts  above  stated. 
8.  Whenever  two  persons  are  from  any  cause 
entitled  to  the  possession  simultaneously  of 
any  property  in  this  State,  they  are  tenants  in 
common  and  each  entitled  to  the  use  and  enjoy- 
ment of  one  half  of  the  common  property,  and 
are  each  liable  for  one  half  of  the  burdens  im- 
posed by  law  on  the  common  property,  such  as 
taxes.  If,  therefore,  you  find,  from  the  evi- 
<lence  in  this  case,  that  Fanny  and  Frances  be- 
came simultaneously  entitled  to  the  possession 
of  this  property,  they  were  tenants  in  com- 
mon, equally  entitled  to  its  benefits  and  equally 
liable  for  its  burdens.  If  you  find  that  one 
lived  on  one  half  and  one  on  the  other,  this  is 
nothing  more  than  the  law  entitled  them  to; 
jind  if  one  paid  the  taxes  on  her  half  and  the 
other  on  hers,  this  is  nothing  but  what  the  law 
required  them  to  do.  The  fact  of  one  living 
•on  one  half  and  the  other  on  the  other,  or  of 
one  paying  the  taxes  on  one  half  and  the  other 
the  taxes  on  the  other,  no  matter  bow  long 
this  was  kept  up,  would  not  give  either  one  a 
fee-simple  title  to  the  particular  half  on  which 
she  lived  and  paid  taxes.  At  tbe  end  of  half  a 
-century  they  would  still  be  tenants  in  com- 
mon, each  having  the  right  to  possess  the  joint 
property  and  to  use  and  enjoy  one  half  of  it. 
No  tenant  in  common  can  set  up  an  exclusive 
right  by  prescription  against  his  co-tenant  in 
the  whole  or  any  part  of  the  property,  unless 
be  actually  ousts  his  co-tenant,  or  expressly 
notifies  bis  co-tenant  that  he  holds  adversely  to 
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his  rights,  or  unless  lie  assumes  exclusive  pos- 
session of  the  whole  property,  and  refuses  to 
admit  his  co  tenant  to  his  nghtful  participa- 
tion, after  the  co  tenant  demands  such  admis- 
sion. If,  therefore,  you  find  that  Frances  and 
Fanny  became  simultaneously  entitled  to  the 
use  and  enjoyment  of  this  lot,  they  were  ten- 
ants in  common  and  are  so  still,  unless  you 
find  that  Fanny  has  taken  some  of  the  steps 
above  mentioned  against  Frances  and  followed 
it  up  with  adverse  possession  for  seven  years 
under  color  of  title  or  twenty  years  without  it. 
4.  The  next  of  kin  to  Thomas  Gardner,  as  the 
words  are  used  in  the  deed  of  1854,  mean  his 
nearest  blood  relations  after  his  own  chiM 
Frances.  A  man's  nearest  blood  relations  after 
his  own  children  are  his  grandchildren.  Thom- 
as Gardner's  n'andchildren  are  parties  respond- 
ent to  this  bill.  If  Fanny  and  Frances  are  ten- 
ants in  common  for  life  in  this  land,  these 
grandchildren,  should  they  outlive  them,  would 
be  entitled  to  the  land,  share  and  share  alike. 
Fanny  claims  that  she  has  a  fee-simple  interef^t 
in  a  part  of  this  land,  by  possession  thereof  for 
twenty  years,  and  consequently  there  is  no  re- 
mainder in  this  part  for  the  next  of  kin.  You 
cannot  find  that  Fanny  has  a  fee-simple  inter- 
est in  any  part  of  this  land  by  adverse  posses 
sion  for  twenty  years  unless  you  find  that  she 
has  been  in  such  possession  of  such  part  for  the 
full  period  of  twenty  years  from  the  time  that 
free  persons  of  color  became  vested  in  this 
State  with  the  same  property  rights  as  white 
persons.  5.  If  you  find  that  a  good  prescrip- 
tive title  has  arisen  under  this  trust  deed,  the 
effect  is  that  Fanny  and  Frances  will  each  be 
entitled  for  life  to  the  use  and  enjoyment  of 
one  half  of  the  property,  -and  at  their  death  it 
goes  to  the  next  of  kin  of  Thomas  Gardner. 
If  you  find  that  Fanny  has  a  fee-simple  inter 
est  in  that  part  of  the  lot  whereon  she  now  re- 
sides, the  next  of  kin  of  Thomas  have  no 
rights  whatever  therein.  Fanny  may  dispose 
of  it  while  living,  as  she  pleases,  and  if  she 
dies  intestate  it  would  go  to  her  next  of  kin. 
6.  If  you  find,  from  the  evidence,  that  the 
complainant  did  not  set  up  any  claim  to  the 
property  in  dispute,  by  having  furnished  nart 
of  the  purchase  money,  until  twenty  years  had 
expired  from  the  time  the  purchase  was  made, 
I  charge  you  that  she  is  now  barred  by  the 
Statute  of  Limitations  from  setting  up  title  to 
the  property,  for  that  reason." 

The  jury  found  the  following  verdict:  *  We, 
the  jury,  find  for  the  complamant  the  exclu- 
sive right  and  fee-simple  title  to  that  portion 
of  said  property  now  occupied  by  her.''  The 
defendants  moved  for  a  new  trial,  alleging  as 
CTOunds  therefor  error  on  the  part  of  the  court 
m  charging  the  jury  as  set  forth,  and  in  refus- 
ing to  oiarge  them  as  requested.  The  motion 
for  a  new  trial  was  overruled,  and  a  judgment 
was  entered  to  that  effect  The  defendants  ex- 
cepted to  the  judgment,  and  a  bill  of  exceptions 
was  made  and  certified  to  the  Supreme  Court 
of  Georgia,  to  which  the  defendants  took  the 
case  by  a  writ  of  error.  The  plaintiff  having 
died,  leaving  a  will  which  was  duly  admitted 
to  probate,  her  executrix  and  sole  legatee, 
Georgia  Benton,  was  made  a  party  in  her  place. 
The  case  was  heard  in  the  supreme  court,  and 
it  affirmed  the  judgment  of  the  Superior  Court 
of  Richmond  County,  in  an  opinion  reported 
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fn  78  QtL.  187,  which  was  as  follows:  "This  is 
a  bill  filed  by  Fanny  Gardner  against  Frances 
Beatty  and  children,  to  settle  her  title  to  one 
half  of  a  lot  in  Aususta,  occupied  by  her, 
wbile  Frances  occupied  the  other  half.  The 
lot  was  bought  by  Thomas  Gardner,  deceased, 
in  1854,  andone  naif  the  purchase  money  was 
paid  bv  him,  and  the  other  half  by  complain- 
ant, who  was  his  wife.  Frances,  the  defend- 
ant, was  the  daughter,  by  a  former  wife,  of 
deceased,  and  married  Beatty  afterwards.  Dp 
to  that  time  the  lot  was  one,  only  one  house  be- 
ing on  it;  then  it  became  crowded  and  was  di- 
vided, and  a  house  built  for  Beatty  and  wife, 
who  occupied  it  ever  since.  All  the  parties 
were  free  persons  of  color  before  the  war. 
When  the  purchase  was  made  in  1854,  a  deed 
was  taken  to  the  property  in  the  name  of  Rob- 
ertson, trustee,  a  white  person,  to  the  use  of 
Fanny  and  Frances  for  life,  and  then  to  the 
next  of  kin  of  Thomas  Gardner.  If  that  trust 
deed  was  valid  when  made,  the  complainant 
only  had  a  life  estate,  and  having  died  and  left 
a  will  since  this  writ  of  error  was  brought,  she 
and  her  executrix  now  can  take  nothing.  So 
that  the  verdict  and  decree,  being  that  she 
shall  keep  the  half  set  apart  to  her  in  the  divis- 
ion, and  BO  long  in  her  possession,  is  wrong,  if 
that  trust  deed  be  operative. 

'*1.  Under  the  decision  of  this  court  in8iDoU 
▼.  (Htver,  61  Ga.  248,  that  deed,  as  the  law  of 
Georgia  stood  in  1854,  was  void.  8o,  in  Plants 
er$  Loan  d  Sav,  Bank  v.  Johmon,  70  Ga.  802 
(an  Augusta  case),  the  same  point  is  decided 
emphaucaUy,  based  on  the  Act  of  1818,  Cobb's 
Digest,  p.  998.  Therefore  the  trust  deed  is 
out  of  the  way. 

'*2.  When  the  law  freed  slaves  in  G^rgia 
and  put  free  persons  of  color,  as  to  real  prop- 
erty, on  the  same  footing  as  whites,  this  lot,  as 
divided,  was  in  possession  of  these  two  colored 
women,  a  moiety  with  a  house  on  it,  erected  by 
the  husbsmd  and  father,  in  possession  of  each. 
The  primary  element  of  title,  possession,  being 
thus  in  each,  and  the  State  never  having  es- 
cheated the  property  whilst  the  old  law  stood, 
this  possession  u  good  against  the  claim  of  all 
others,  and  the  verdict  and  decree  giving  each 
ber  several  share  is  right 

"8.  The  decree  is  iSl  the  more  equitable,  be- 
cause complainant  paid  one  half  of  the  pur- 
chase money.  Cases  of  this  sort,  under  the 
anomalous  condition  of  such  property  remdn- 
ing  in  the  possession  of  a  class  of  persons  who 
could  not  formerly  hold  title  thereto,  should 
be  adjudicated  under  broad  views  of  natural 
cqnitv. 

"There  is  nothing  in  the  minor  points  made 
by  the  able  and  indefatigable  counsel  for  plain- 
US  U.  & 


tifPs  in  error  which  can  unsettle  the  result 
which  the  above  principles  necessitate,  we 
think,  as  the  law  oi:  this  case.  Judgment  af- 
firmed." To  review  such  judgment  of  affirm- 
ance the  defendants  have  brought  a  writ  of 
error. 

We  are  of  opinion  that  this  writ  must  be 
dismissed,  because  no  federal  question  is  in- 
volved. The  Supreme  Court  of  Georgia  de- 
cided that,  if  the  trust  deed  was  valid  when 
made,  the  plaintiff  took  under  it  only  a  Itfe 
estate,  and  that  that  had  ceased  by  her  death; 
that  the  deed,  however,  was  void  under  the 
Statute  of  Georgia  which  existed  when  the 
deed  was  made  in  1854;  that  therefore  the  trust 
deed  was  entirely  out  of  the  way;  that  at  the 
time  it  became  the  law  of  Georgia  that  free 
persons  of  color  were  put,  as  to  real  property, 
on  the  same  footing  as  white  persons,  each  of 
the  two  women  was  in  possession  of  a  part  of 
the  lot,  eadi  part  having  a  house  upon  it;  that, 
as  the  State  had  never  enforced  an  escheat  of 
the  property,  such  possession  of  each  of  the 
parties  was  good  against  the  claim  of  all  other 
persons;  and  that  therefore  the  verdict  and 
judgment,  which  g[ave  to  each  her  several 
share  in  fee-simple  title  to  the  part  of  the  prop- 
erty which  was  In  her  occupation,  was  right. 

We  see  nothing  in  these  conclusions  of  the 
state  court  which  raises  any  federal  question. 
The  construction  of  the  trust  deed  and  the 
question  of  its  validity  under  the  Statutes  of 
Georgia  of  1818  and  1819  were  matters  for 
the  exclusive  decision  of  the  Supreme  Court  of 
that  State;  and  the  case  was  decided  upon  the 
rights  of  the  parties  as  they  existed  by  virtue 
of  the  acts  of  Gardner,  and  of  their  own  acts, 
during  his  lifetime,  and  as  they  stood  at  the 
time  of  his  death  in  1865,  and  thereafter,  down 
to  the  bringing  of  this  suit  in  1879.  The  rights 
thus  adjuScated  existed  and  were  passed  up- 
on independentlv  of  the  Act  of  Congress  re» 
ferred  to,  and  of  the  14th  Amendment  to  the 
Constitution,  and  were  not,  and  could  not  be, 
affected  by  any  provisions  thereof.  The  case 
was  decided  against  the  plaintiffs  in  error  on 
an  independent  ground,  not  involving  a  federal 
question,  and  broad  enough  to  maintain  the 
judgment.  In  such  a  case,  even  though  the 
state  court  also  decides  a  federal  question 
against  the  plaintiffs  in  error,  this  court  dis- 
misses the  writ  of  error  without  considering 
the  federal  question.    Marrow  v.  Brinkley,  129 


U.  8.  178. 181  [82: 654, 6551;  Hale  v.  Aker9, 182 
cited;  SanFrancueo  yrl ItM*,  188  U^S.  65,  ^ 


U.S.  554,  565  [83:  442, 


and  cases  there 
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GUB.  LEISY  <ft  COMPANY.  Plff.  in  Err.. 

A.  J.  HARDIN. 

(See  8.  C.  Beporter*s  ed.  lOO-KXU 

Bight  to  import  and  uU  beer  in  a  State—ptmer 
of  State — right  of  transportation— state  regu- 
lations—power of  Cotigreu  to  regulate  com- 
meree — is  exclusive — u>?ien  importation  is  «»- 
restricted— void  state  law, 

1.  A  dtlzen  of  one  State  has  the  right  to  Import 
beer  into  another  State,  and  the  right  to  lell  It 
there  in  Ita  original  packages. 

2.  Up  to  Buoh  sale,  the  State  has  no  power  to  inter- 
fere, by  seizure,  or  any  other  action,  to  prevent 
the  importation  and  sale  by  a  foreign  or  nonresi- 
dent iip  porter. 

Sb  The  right  of  transportation  of  an  article  of  oom- 
meroe  from  one  State  to  another  includes  the 
right  of  the  consignee  to  sell  it  in  unbroken 
packages  at  the  place  where  the  transportation 
terminates. 

ii  It  is  only  after  the  importation  is  completed  and 
the  property  imported  is  mingled  with  and  be- 
oomee  a  part  of  the  general  property  of  the  State 
by  a  sale  by  the  importer,  that  state  regulations 
can  act  upon  it. 

&  The  power  vested  in  Ctfugress  to  regulate  com- 
merce among  the  States  cannot  be  stopped  at  the 
external  boundary  of  a  State,  but  is  capable  of 
authorizing  the  disposition  within  the  State  of 
the  artideiimported. 

Sb  Ctommeroe  between}  the  States  has  been  oon- 
flded  exclusively  to  Oongreas  by  the  Constitu- 
tion and  is  not  within  the  Jurisdiction  of  the 
police  power  of  the  State,  unless  placed  there  by 
congressional  action. 

T.  The  absence  of  a  law  by  Congress  as  to  any 
article  of  commerce  is  equivalent  to  its  declara- 
tion that  the  importation  of  that  article  into  the 
States  shall  be  unrestricted;  and  it  is  for  the  courts 
to  determine  what  state  action  is  or  is  not  a  regu- 
lation of  such  commerce. 

Sb  A  law  of  a  State  which  forbids  the  receipt  of  an 
imported  commodity  or  its  sale  before  it  has 
ceased  to  be  an  article  of  trade  between  one  State 
and  another,  is  a  regulation  of  commerce  be- 
tween the  States,  and  void. 

[No.  1460.] 
BubmittedJan.  6,1890.  Deddid  April  tS,  1890, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  reyiew  a  Judgment  of  that 
court  reversing  the  tudgment  of  the  Superior 
Court  of  Keokuk  in  Iowa  and  giving  judgment 
against  the  plaintiffs  and  their  sureties  on  their 
replevin  bond  for  the  value  of  the  property,  io 
an  action  of  replevin  to  recover  certain  quan- 
titiei  of  beer  seized.    Reversed. 

Statement  by  Mr.  Chief  JutUce  Fuller: 
Christine  Leisy,  Edward  Leisy,  Lena  and 
Albert  Leisy,  composing  the  firm  of  Gus.  Leifinr 
A  Company,  citizens  of  Illinois,  brought  tbeir 
action  of  replevin  against  A.  J.  Hardin,  the 
duly  elected  and  qualified  marshal  of  the  City 
of  Keokuk,  Iowa,  and  ex  officio  constable  of 
Jackson  Township,  Lee  County,  Iowa,  in  the 
Superior  Court  of  Keokuk,  in  said  county,  to 
recover  122  one-quarter  barrels  of  beer,  171 
one-eighlh  barrels  of  beer  and  11  sealed  cases 
of  beer,  which  had  been  seized  by  him  in  a 
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proceeding  on  behalf  of  the  State  of  Iowa 
against  said  defendants,  under  certain  provis- 
ions of  the  Code  of  the  State  of  Iowa;  and 
upon  issue  joined,  a  jury  having  been  duly 
waived  by  the  parties,  the  case  was  submitted 
to  the  court  for  trial,  and  having  been  tried,  the 
court,  after  having  taken  the  case  under  advise- 
ment, finally  "rendered  and  filed  in  said  cause 
its  findings  of  fact  and  conclusions  of  law  in 
words  and  figures  following,  to  wit: 

"Ist.  That  plaintiffs,  Gus.  Leisy  A  Co.,  are 
a  firm  of  that  name  and  stvle,  residing  in  the 
State  of  Illinois,  with  principal  place  of  ousiness 
at  Peoria,  Illinois;  that  said  firm  is  composed 
wholly  of  citizens  of  Illinois;  that  said  firm  is 
engaged  as  brewers  in  the  manufacture  of  beer 
in  the  said  Ci^^  of  Peoria,  Illinois,  selling  same 
in  the  States  of  Illinois  and  Iowa. 

"2d.  That  the  property  in  question,  to  wit, 
122  one-quarter  burels  of  beer,  of  the  value  of 
$800, 171  one-eighth  barrels  of  beer,  value  $215, 
and  11  sealed  cases  of  beer,  value  $26,  was  all 
manufactured  bjr  said  Leisy  &  Co.  in  the  City 
of  Peoria,  Illinois,  and  put  up  in  said  kegs  and 
cases  by  the  manufacturers,  viz.,  Gus.  Leisy  & 
Co.,  at  Peoria,  Illinois;  that  each  of  said  kegs 
was  sealed  and  had  placed  upon  it,  over  the 
plug  in  the  opening  of  each  keg,  a  United 
States  internal  revenue  stamp  of  the  district  in 
which  Peoria  is  situated;  that  said  cases  were 
substantiallv  made  of  wood,  each  one  of  them 
containing  24  quart  bottles  of  beer,  each  bottle 
of  beer  corked  and  the  cork  fastened  in  with  a 
metallic  cap,  sealed  and  covered  with  tinfoil, 
and  each  case  was  sealed  with  a  metallic  seal; 
that  said  beer  in  all  of  said  kegs  and  cases  was 
manufactured  and  put  up  into  said  kegs  and 
cases  as  aforesaid  by  the  manufacturers,  to  wit, 
Gus.  Leisv  &  Co.,  plaintiffs  in  this  suit,  and  to 
open  said  cases  the  metallic  seals  had  to  be 
broken. 

"8d.  That  the  property  herein  described  was 
transported  by  said  Gus.  Leisy  &  Co.  from 
Peoria,  Illtnois,  by  means  of  railways  to 
Keokuk,  Iowa,  in  said  sealed  kegs  and  cases,  as 
same  was  manufactured  and  put  up  by  them  in 
the  City  of  Peoria,  Illinois. 

*'4th.  That  said  property  was  sold  and 
offered  for  sale  in  Keokuk,  Iowa,  by  John 
Leisy,  a  resident  of  Keokuk,  Iowa,  who  i» 
agent  for  said  Gus.  Leisy  &  Co.;  that  the 
only  sales  and  offers  to  sell  of  said  beer  was  in 
the  original  keg  and  sealed  case  as  manu- 
factured and  put  up  by  said  Gus.  Leisy  &  Co. 
and  imported  by  them  into  the  State  of  Iowa; 
that  no  kegs  or  cases  sold  or  offered  for  sale 
were  broken  or  opened  on  the  premises;  that 
as  soon  as  same  was  purchased  it  was  removed 
from  the  premises  occupied  by  Gas.  Leisv  & 
Co.,  which  said  premises  are  owned  by  Chris- 
tiana Leis^,  a  member  of  the  firm  oT  Gus.  Leisy 
&Co.,  residing  in  and  being  a  citizen  of  Peoria, 
Illinois:  that  none  of  such  sales  or  offers  to  sell 
were  made  to  minors  or  persons  in  the  habit  of 
becoming  intoxicated. 

**5th.  That  on  the  80th  day  of  June,  1888,  the 
defendant,  as  constable  of  Jackson  Township, 
Lee  County,  Iowa,  by  virtue  of  a  search-war- 
rant issued  by  J.  G.  Garrettson,  an  acting 
justice  of  the  peace  of  said  Jackson  Township, 
upon  an  information  filed  charging  that  in 
premises  occupied  by  said  John  Leisy  there  were 
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certain  lotozicatlng  liquors,  etc.,  seized  the  tbe  court  that  the  plaintiflfs  have  and  recoyer 

property  therein  described  and  took  some  into  of  defendaDt  the  sum  of  one  dollar  damai^, 

his  custody.  and  costs  of  this  action,  taxed  at  $ — . 

'*6th.  And  the  court  finds  that  said  intoxi-  '*To  which  findings,  order  and  judgment 

eating  liquors  thus  seized  by  the  defendant  in  of  court  the  iefendant  at  the  time  excepts  and 

his  official  capacity  as  constable  were  kept  for  asks  until  the  81st  day  of   October,  1888,  to 

sale  in  the  premises  described  in  the  search  prepare  and  file  his  bill  of  exceptions,  whidi 

warrant  in  f^eokuk,  Lee  County,  Iowa,  aud  request  is  granted  and  order  hereby  made.' 

over- 
Supreme 

are  unconstituUonal  and  void,  as  herein  stated.   ^""1^"*  "folfoSL.^^  """  ~*""  *^''^'^° 

••7ih.  That  on    the  2d  day  of  July,   1888,   «g°©a  ^  loiiows. 

Slain  tifts  filed  in  this  court  their  petition,  alleg-  "L  The  court  erred  in  finding  that  the  plain* 
ig,  among  other  things,  that  they  were  the  tiffs  were  the  sole  and  unqualified  owners  and 
owners  and  entitled  to  the  possession  of  said  were  entitled  to  the  possession  of  the  intoxicat- 
property,  and  that  the  law  under  which  said  ing  liquors  seized  and  held  by  appellant, 
warrant  was  issued  was  unconstitutional  and  "II.  In  finding  that  the  plaintiffs  were  eii> 
void,  being  in  violation  of  section  8  of  article  I.  titled  to  one  dollar  damages  for  their  detention^ 
of  the  Constitution  of  the  United  States,  and,   and  for  costs  of  suit^ 

having  filed  a  proper  bond,  a  writ  of  replevin  "III.  The  court  erred  in  holding  that  tho 
issued  and  the  possession  of  said  property  was  sales  of  beer  in  'original  packages,'  by  the  keff 
given  to  plaintiffs.  and  case,  as   made  by  John  Lieisy,  agent  or 

'* From  tbe  foregoing  facts  the  court  finds  plaintiffs,  were  lawful, 
the  following  conclusions:  "IV.  The  court  erred  in  its  conclusions  and 

"That  plaintiffs  are  the  sole  and  unqualified  finding  that  so  much  of  tbe  law  of  the  State  of 
owners  of  said  property  and  entitled  to  the  pos-  Iowa  embraced  in  chapter  6,  title  XI.,  Code  of 
session  of  same  ana  judgment  for  $1  damages  1878,  and  the  amendments  thereto,  as  prohibits 
for  their  detention  and  costs  of  suit;  that  so  such  sales  of  beer  in  the  Slate  of  Iowa,  wasun- 
muchof  chapter  6,  title  XI.,  of  the  Code  of  1878,  constitutional,  being  in  contravention  of  seo- 
and  the  amendments  thereto,  as  prohibits  such  tion  8,  article  L,  of  the  Constitution  of  the 
sales  by  plaintiffs  as  were  made  by  plaintiffs.   United  States. 

is  unconstitutional,  being  in  contravention  of  "V.  The  court  erred  in  rendering  a  judg- 
section  8  of  article  I.  of  the  Constitution  of  the  ment  for  plaintiffs  and  awarding  them  the  in- 
United  States;  that  said  law  has  been  held  un-  toxicating  liquors  in  question  and  damages  and 
constitutional  in  a  like  case  heretofore  tried  and  costs  against  defendant, 
determined  by  this  court,  involvinj^  tbe  same  "VI.  The  court  erred  in  overruling  the  de» 
question,  in  the  case  of  Collins  v.  Mils,  decided   fendant's  motion  for  a  new  trial." 

prior  to  the  commencement  of  this  suit  and  prior  mv^  o.,^«»,«^  «/^«^  ^^^^^  ♦!»«  a»^a<*^^^*  *># 
to  the  seizure  of  said  property  by  defendant;  to  ,.  ^^®  supreme  court  reversed  theiudgroent  of 
all  of  which  the  defendant  at  the  time  ex-  ^^"^ .  ^'i^'^''\  .«!?''  and  entered  Judgment 
ceoted  „  ^  *  ^^  against  the  plamtiffs  and  their  sureties  on  the 
cep  ea.  replevin  bond  in  the  amount  of  the  value  of  the 
Judgment  was  thereupon  rendered  as  fol-  property,  with  costs.  The  judgment  thus  con- 
lows-  eluded:  "And  it  is  further  certified  by  this 

^I^«  ^P^Srt  th«  «?H^^iSfr^,^nt?  1^^^  'nen'o  thereto,  on  tbe  ground  of  their  bein^  re- 
mgson  flleand  the  evidence   Introduced    the  p^ga^i  to  and  in  contravenUon  of  aecUon  8 

SThe^liftt  .;^\Xtone"S.te'r^S  if,  l^<^^^  ?l^LS^^^^^^J>i  ^^  ^."^ 

?„^  H^iS'*'™^'?.?*'!^t?J^^*''*J» '^09  valid,  and  the  decision  in  tbto  cause  is  in  favor 
^nl^^aSf^df^^M  vTL'^  of  thi  validity  of  «ud.Stat«t«  of  the  State  of 

^Vt'^^^VL'^^S'^lx^l^''^^  ToTr  t^«•>d8--t.•writof  error  w- 

beer  of  the  value  of  $25.               »«»«»«»  °  sued  out  from  this  court 

"That,  plaintiffs  bbing  in  possession  of  said  T*"?  T°T  °U^,  «u?«me  court,  not  yet 

property'by  virtue  of  a  fond  l^ofore  given.  $11^''^%**  fS"**  '*™''  "^  ^  '*""**  ^ 

•aid  possession  In  plaintiffs  is  confirmed.    The  .fK"«"*-,^'«#  .1.-.  k--,  i„  „..»..«„„  »^  ♦..- 

court  l^Ter  iin&  that  the  writ  issued  by  J.  ^7J^*Jf""?.  J^.Jl  .^J%$"tf^t?.j^.^? 
n   n«».A«*.^«    m  ■sr.e«:^A  ^*  •!»«  ^^^^^    »:1^«.  constable  was  made  under  the  provisions  oi 

whiKf^dlmt  ied^o^on^^^  ^^^P^'  «•  ^»^1«^-  ^^  '^^  ^^^^^  ^^^^and 

Trtv  Md  Sci^  Mme  i^^^  amendments   thereto.     (Code  1873,    p.    279; 

SuJdTund^^iOMythe  ^^«  ^^'  ^^^P-  ®'  P-^.  ch*P-  148,  p.  146; 

issuea  unacr  sections  oi  tne  lawoi  lowa  uiat  j^      ^Ogg     j^       ^j        gj   ^  McClain's  Ann. 

are  unconstitutional  and  void.  prv"  cc^orq  o^oi  '  *^ Ano  \        ^^     i*  o  ^  «. 

"That  plaintiff  is  enUlled  to  one  dollar  dam-  R^nt^n  i  S^nf  tVi^PoHa  ia  «.  f^iin... 

Ef^es  for  the  wrongful  detention  of  said  prop-  ®^^'^°  ^^^  ^^  ^^®  ^^^®  '^  ^  ^^"°^■• 

erty.  *'No  person  shall  manufacture  or  sell,  by 

"It  is  therefore  ordered  and  considered  by  himself,  his  clerk,  steward  or  agent,  directly  or 
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indirectly,  any  Intoxicating  liquors  except  as  beverage,  and  bas  not,  witbin    tbe   last  two 

liereioafter  provided.     And  Ibe  keeping  of  in-  years  next  preceding  his  application,  been  di- 

toxicating  liquor,  with  the  intent  on  tbe  part  rectly  or  indirectly  engaged,  employed  or  inler- 

ot'  the  owner  thereof,  or  any  person  acting  un-  ested  in   tbe  unlawful  manufacture,  sale  or 

der  his  authority,  or  by  bis  permission,  to  sell  keeping  for  sale  of  intoxicating  liquors;  and 

the  same  within  this  State  contrary  to  the  pro-  that  he  desires  a  permit  to  purchase,  keep  and 

visions  of  this  chapter,  is  hereby  prohibited,  sell  such  liquors  for  lawful  purposes  only." 

clared  a  nuisance,  and  shall  be  forfeit^  and  ^?"l=J?fi"'rh"/.HJ''nn^?:?^.Z,^^ 

dealt  with  as  here  nafter  provided."  *»^  applicant;  heanng  on  the  application;  oath 

vAi^o..  n.vu  <K>  uc  c    a       J/ «  upon  the  issuing  of  permit;  keeping  of  record; 

Chapter  71  of  tbe  Laws  of  the  22d  Oeneral  punisliment  by  nne,  imprisonment,  etc.,  etc. 

Assembly  is  an  Act  approved  Ai>ril  12,  1888  By  section  'iO,  sections  1524,  1526  and  other 

(Laws  Iowa  1S88,  p.  91),  of  which  the  first  sections  of  the  Code  were  in  terms  repealed, 

section  is  as  follows:  The  Code  provided  for  the  seizure  of  intoxi- 

"That  after  this  Act  takes  effect  no  person  *»*'"«  'l?""!*  unlawfully  offered  for  sale,  and 

.hall  manufacture  for  sale,  sell,  keep  fo^'sale.  Kw^co'StJole^y'be^va  i^  ""*'  '""'' '' 

five  away,  exchange,  barter  or  dispense  any  "^l^^^ectirn  chajfers  of  the  Laws  of 

«^Wwfil°.L^n'«!;;rn°/iH^  188^  P-  8.  ale,  beer,  wine,  spirituous,  vinous 

otherwise  than  as  proviaea  in  tnis  Act.  ^„  j  IjIu  M^*-,r.L.  ««»  /i»<a»  Ji  *^  k«  4»«^^«>:^«^;»<. 

-Persons  holding  permits  as  herein  provided  £°^iJL     ^'^"^"  *^  ^^^°^  ^  ^  mtoxicatmg 

shall  be  authorized  to  sell  and  dispense  intoxi-  «a„«»{*     ikoa  rv#fi»«  t-^^A^^^f  lUfyQ  ,^  orra  «too 

eating  liquors  for  pharmaceutical  and  medi-  Section  1524  of  the  Code  of  1»73,  p.  279,  was 

cinal  purposes  and  alcohol  for  specified  chem-  .*,.'.  ,  ,  ,  „  ^ 
ical  purposes,  and  wine  for  sacramental  Nothing  m  this  chapter  shall  be  construed 
purposes,  but  for  no  other  purposes  whatever;  ^  forbid  the  sale,  by  the  importer  thereof,  of 
and  all  permits  must  be  procured  as  hereinafter  foreign  intoxicating  liquor  imported  under  the 
provided  from  the  district  court  of  tbe  proper  authority  of  the  laws  of  the  United  States  re- 
county  at  any  term  thereof  after  this  Act  takes  garding  the  importation  of  such  liquors  and  in 
effect,  and  a  permit  to  buy  and  sell  intoxicat-  accordance  with  such  laws:  Provided,  That  the 
ing  liquors  when  so  procured  shall  continue  in  ^^^  liquor,  at  the  time  of  said  sale  by  said  im- 
force  for  one  year  from  date  of  its  issue  unless  porter,  remains  in  tbe  original  casks  or  jwickages 
revoked  according  to  law  or  until  application  i°  which  it  was  by  him  imported,  and  in  quan- 
for  renewal  is  disposed  of,  if  such  application  cities  not  less  than  the  quantities  in  which  the 
is  made  before  the  year  expires.  *  laws  of  the  United  States  require  such  liquors 
"Provided,  that  renewals  of  permits  may  be  ^  ^  imported,  and  is  sold  by  him  in  said  orig- 
annually  granted  upon  written  application  by  ^^al  casks  or  packages  and  in  said  quantities 
permit  holders  who  show  to  the  satisfaction  of  only;  and  nothing  contained  in  this  law  shall 
the  court  or  judge  that  they  have  during  the  prevent  any  persons  from  manufacturing  in 
preceding  year  complied  with  tbe  provisions  of  **>»»  State  liquors  for  the  purpose  of  being  sold 
this  Act,  and  execute  a  new  bond  as  in  this  Act  according  to  tbe  provisions  of  this  chapter,  to 
required  to  be  originally  given;  but  parties  may  ^  ^^sed  for  mechanical,  medicinal,  culinary  or 
appear  and  resist  renewals  the  same  as  in  ap-  sacramental  purposes." 
plications  for  permits."  This  section  is  substantial! v  identical  with 

Section  2  provides  for  notice  of  appUcation  ^e"n^,\lf^\P,fof*^I°i™*^^^ 
for  permit,  and  secUon  8  read,  thus:  g'\«^  f^^'^^^l.  fe  p'^^^^  wd'HI^ 

"Applications  for  permits  shall  be  made  by  carried  into  the  Revision  of  1860  as  section  1560 

petition  signed  and  sworn  to  by  the  applicant  (Revision  1860,  chap.  64,  p.  259).    It  was  re- 

and  filed  in  the  office  of  the  clerk  of  the  dis-  pealed  by  section  20  of  the  Act  of  April  12» 

trict  court  of  the  proper  county  at  least  ten  1888,  as  oefore  stated. 

days  before  the  first  day  of  the  term,  which  Section  1553  of  the  Code  as  amended  by  the 

petition  shall  state  the  applicant's  name;  place  Act  of  April  5,  1886  (Laws  Iowa  1886,  p.  83), 

of  residence;  in  what  business  he  is  then  en-  forbade  any  common  carrier  to  bring  within 

gaged,  and   in  what   business   he  has  been  the  State  of  Iowa,  for  any  person  or  persons,  or 


engaged  for  two  years  previous  to  filing  peti 
tion;  the  place,  particularly  describing  it,  where 
the  business  of  buying  and  selling  liquor  is  to 
be  conducted;  that  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Iowa;  that  he  is  a 
registered  pharmacist  and  now  is,  and  for  the 
last  six  months  has  been,  lawfully  conducting 
a  pharmacy  in  the  township  or  town  wherein 
he  proposes  to  sell  intoxicating  liquors  under 
the  permit  applied  for,  and,  as  the  proprietor  of 
such  pharmacy,  that  he  has  not  bc^n  adjudge 
ffuiltv  of  violating  the  law  relating  to  intoxicat- 
ing liquors  within  the  last  two  years  next  pre- 
ceding his  application ;  and  is  not  the  keeper 
of  a  hotel,  eating-bouse,  saloon,  restaurant  or 
place  of  public  amusement;  that  he  is  not  ad- 
dicted to  the  use  of  intoxicating  liquors  as  a 


corporation,  any  intoxicating  liquors  from  any 
other  State  or  Territory  of  the  United  Statea, 
without  first  having  been  furnished  with  a  cer- 
tificate, under  the  seal  of  the  county  auditor  of 
the  county  to  which  said  Uquor  was  to  be 
transported,  or  was  consigned  for  transporta- 
tion, certifying  that  the  consignee,  or  person 
to  whom  such  liquor  was  to  be  transported, 
conveyed  or  delivered,  was  authorized  to  sell 
into^cating  liquors  in  such  county.  This  waa 
held  to  be  in  contravention  of  the  Federal  Con- 
stitution, in  Bowman  v.  Chicago  dt  N»  W,  R, 
O?.,  125  U.S.  465  [81:700]. 

Mr,  James   C.  Davis,  for  plaintiff    in 
error: 
The  power  to  regulate  commerce  among  the 
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several  States  rests  wholly  with  Congress  to  the 
czclusion  of  state  authority. 

Weltan  v.  Miuauri,  91  U.  8.  279  (28: 849); 
Tiernan  v.  Rinker,  102  U.  8. 127  (26: 104);  Han- 
nibal A  Si,  J.  B.  Co,  V.  Husen,  95  U.  8.  469 
(24:529);  Mobile  tounty  t.  Kimball,  102  U.  8. 
697  (26:239);  Broien  t.  Houston,  114  U.  8.  631 
(29:260);  Walling  v.  Michigan,  IIQ  U.  8.  446 
(29: 691);  Wabash,  St.  L.  dh  P,  R,  Co.  v.  lUinois, 
118  U.  8.  578  (30: 24^9);  Bobbins  y,  Shelby  Coun- 
ty Taxing  List.  120  U.  8.  492  (30: 695);  Leloup 
T.  MobiU,  127  13.  8.  640  (82:311);  Webber  v. 
Virginia,  108  U.  8.  844  (26:565);  AsTitr^. 
Texas,  128  U.  8. 129  (82: 308);  SUmtenburgh  v. 
Eenniek,  129  U.  8.  141  (32:  637). 

The  Supreme  Court  of  Iowa  has  recognized 
the  same  principle. 

Marshalltown  y.  Blum,  58  Iowa,  184;  Pacifle 
Junction  v.  Dyer,  64  Iowa.  88. 

The  limits  and  extent  of  the  police  power 
have  been  established  by  the  Supreme  Court  of 
the  United  Slates. 

Henderson  v.  I^ew  York  City,  92  U.  8.  271 
(23:  548);  New  York  ▼.  Compagnie  OenSrale 
Transatlantique,  107  U.  8.  60  (27:  884):  '^m- 
nibal  db  St.  J.  K  Co.  v.  Husen,  95  U.  . .  .68 
(24:  529);  Walling  ▼.  Michigan,  116  U.  S.  446 
(29:  691);  Bowman  ▼.  Chicago  dt  Ji.  W.  R. 
Co.  125  U.  S.  465  (81:  700). 

Beer  is  an  article  of  commerce,  and  the  pro- 
vision of  the  Iowa  Law,  prohibiting  its  impor- 
tation into  the  State,  is  unconstitutional  and 
▼oid. 

Bowman  v.  Chicago  d  If.  W.  B.  Oo.  125  U. 
8.465(81:700). 

Commerce  among  the  States  must  of  neces- 
sity be  commerce  within  the  States.  The  power 
of  Congress  is  to  be  exercised  within  the  terri- 
torial jurisdiction  of  the  several  States. 

Gibbons  v.  Ogden,  22  D.  8.  9  Wheat.  7,  9  (6: 
24, 25);  Browny.  Maryland,  25 U.  8. 12  Wheat. 
447  (6:  688);  Woodruffs.  Parham,  75  U.  8.  8 
Wall.  132  (19:  884). 

The  negotiation  of  sale  of  goods,  which  are 
In  another  State,  for  the  purpose  of  introduc- 
ing them  into  the  State  in  which  the  sale  is 
made,  is  interstate  commerce. 

Bobbins  v.  Shelby  County  Taxing  Dist.  120  U. 
8.  497  (80:  697). 

There  is  no  analogy  between  the  power  of 
taxation  and  the  power  of  regulatmg  com- 
merce. 

Hinson  t.  Loit,  76  U.  8. 8  Wall.  150  (19:  888); 
Leloup  V.  Mobile,  127  U.  8.  640  (32:811). 

The  purpose  and  effect  of  the  Iowa  Statutes 
is  to  prohibit  all  foreign  and  interstate  com- 
merce in  liquors. 

Swift  y.  Sutphin,  89  Fed.  Hep.  680:  Be  Chris- 
tian, 89  Fed.  Rep.  636;  Be  Barber,  89  Fed.  Rep. 
641. 

Mesers.  W.  B.  Collins,  John  T.  Stone 
and  EL  Scott  Howell*  for  defendant  in  er- 
ror: 

The  Statutes  of  Iowa  which  are  claimed  to  be 
unconstitutional  have  been  declared  to  be  con- 
stitutional by  the  Supreme  Court  of  Iowa  in 
many  cases. 

Collins  V.  EilU,  8  L.  R.  A.  110,  77  Iowa,  181; 
Qrousendorf  y .  Howat,  77  Iowa,  187;  Drake  v. 
Kaiser,  73  Iowa,  703;  Dickinson  y,  Heeb  Brewing 
Co.  78  Iowa,  705;  Pearson  y.  International  Dis- 
tillery, 72  Iowa,  848;  Martin  y.  Blattner^  68 
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Iowa,  298;  State  t.  Stueker,  68  Iowa,  498;. 
Santo  V.  State,  2  Iowa,  165. 

Every  possible  presumption  is  in  favor  of  the 
validity  of  a  statute. 

Sinking  Fund  Cases,  99  U.  8.  718  (25:  501). 

It  cannot  be  maintained  that  every  law  which 
tends  to  diminish  the  consumption  of  any  arti- 
cle is  unconstitutional. 

Licentie  Cases,  46  U.  8.  5  How.  621  (12: 809). 

Rights  are  held  subject  to  the  police  power 
of  the  State. 

Boston  Beer  Co.  ▼.  Massachusetts,  97  U.  8. 
82.  33  (24: 991, 992);  Patterson  v.  Kentucky,  97 
U.  8.  501  (24: 1115);  Mugler  y.  Kansas,  123  U. 
8.  623  (81:  205);  Stone  v.  Mississippi,  101  U.  8. 
814  (25: 1079);  Butchers  Union  S.  H.  db  L.  L. 
Co.  y.  Crescent  City  L.  L.  db  S.  H.  Co.  Ill  U. 
8.  746  (28: 585);  Northwestern  Fertilizing  Co.  v. 
Hyde  Pa/rk,  97  U.  8.  659  (24: 1036);  PktweU  y. 
Pennsylvania,  127  U.  8.  679(32:254);  laughter 
House  Cases,  83  U.  8.  16  WaU.  86,  62  (21: 894, 
404). 

The  police  power  cannot  be  surrendered  to 
the  general  government  by  the  States. 

Cooler,  Const.  Lim.  282,  288. 

The  Statute  of  Iowa  was  a  proi>er  exercise  of 
the  police  power  of  the  State. 

Bowman  v.  CJiicago  db  N.  W.  E.  Co.  125  U. 
8.474-476(31:703). 

Statutes  of  other  States,  having  the  same  pur- 
pose, have  been  held  to  be  constitutional. 

Pierce  v.  State,  18  N.  H.  576;  Metropolitan. 
Excise  Board  v.  Barrie,  84  N.  Y.  666;  Bode  v. 
SUiU,  7  Gill.  326;  Bancroft  v.  Dumas,  21  Vt 
456;  Thomasson  y.  State,  15  Ind.  449;  Jones  ▼. 
People,  14  ni.  196;  Mettey.  McOuckin,  18  Neb. 
823;  License  Cases,  46  U.  8.  6  How.  504  (12: 
256);  Barbiery.  Connolly,  113  U.  8.  27  (28:  923); 
Foster  v.  Kansas,  112  U.  8. 206  (28:  629);  Kidd 
y.  Pearson,  128  U.  8.  1  (32:  346);  PoweU  y. 
Pennsylwinia,  127  U.  8.  685  (82:  257). 

The  regulation  of  the  liquor  traffic  is  a 
proper  subject  for  the  exercise  of  the  police 
power  of  the  State. 

CoUins  y.  HOU,  8  L.  R  A.  110,  77  Iowa. 
181. 

As  against  this  universally  asserted  right  of 
state  control  of  the  liquor  traffic,  by  state  legis- 
lation. Congress  has  never  enactecl  a  law  de- 
nying it.  As  to  the  effect  of  non-action  of 
Congress,  the  cases  in  this  court  have  not  becoi 
uniform. 

The  cases  of  WiUson  y.  Black  Bird  Creek 
Marsh  Co.  27  U.  8. 2  Pet.  246  (7: 412);  OibbonB^ 
y.  Ogden,  22  U.  8.  9  Wheat.  1  (6:23);  QiUman 
y.  Philadelphia,  70  U.  8.  8  WalL  718  (18:96)^ 
Escanaba  db  L,  M.  Transp.  Co.  y,  Chicago,  107 
U.  8.  678  (27:442);  Parkersburg  db  0.  R. 
Transp.  Co.  y.  Park&rsburg,  107  U.  8.  701  (27i 
588);  Peik  y.  Chicago  db  N.  W.  B.  Co.  94  U.  8. 
178(24:  98);  Munn  y.  lUinois,  94  U.  8. 185  (24: 
87);  Morgan* s  Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  8.  466  (30: 242),— hold  that 
Congress,  not  having  legislated  upon  the  sub* 
ject,  has  left  the  States  free  to  do  so. 

Bowman  y.  Chicago  db  N.  W.  B.  Co.  126  U. 
8.482,488(81:706). 

No  class  of  legislation  falls  more  clearly  un> 
der  the  police  power  of  the  State  than  does  the 
liquor  traffic. 

Kohn  y.  Melcher,29  Fed.  Rep.  485;  Sherlock  y. 
AUing,  98  U.  8.   108  (28:  820);   Nathan  y. 
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iocluBive),  iDcludine  the  transportation  of  ni- 
tro  ^Jycerine  and  other  similar  explosive  sub- 
smnces,  with  the  proviso  that,  as  to  them,  '*any 
btate,  Territory,  district,  city  or  town  within 
the  United  States"  should  not  be  prevented  by 
the  lantruage  used  "from  regulating  or  from 
prohibiting  the  traf&c  in  or  transportation  of 
those  substances  between  persons  or  places  ly- 
ing or  being  within  their  respective  territorial 
limits,  or  from  prohibiting  the  introduction 
thereof  into  such  limits  for  sale,  use  or  con- 
sumption therein,"  is  referred  to  as  indicative 
of  the  intention  of  Congi-ess  that  the  transpor- 
tation of  commodities  between  the  States  shall 
be  free,  except  where  it  is  positively  restricted 
by  Congress  itself,  or  by  States  in  particular 
cases  b^  the  express  permission  of  Congress. 
It  is  said  that  the  law  in  question  was  not  an 
inspection  law,  the  object  of  which  "is  to  im- 
prove the  quality  of  articles  produced  by  the 
labor  of  a  country,  to  fit  them  for  exportation, 
or,  it  may  be,  for  domestic  use  (Qibbotu  v.  Og- 
den,  22  U.  S.  9  Wheat.  1,  203  [6:  23, 711;  Tur- 
ner V.  Maryland,  107  U.  S.  88,  65  [27:  870, 
876]);  nor  could  it  be  regarded  as  a  regulation  of 
quarantine  or  a  sanitary  provision  for  the  pur- 
pose of  protecting  the  physical  health  of  the 
communitv;  nor  a  law  to  prevent  the  introduc- 
tion into  the  State  of  diseases,  contagious,  in- 
fectious or  otherwise.  Articles  in  such  a  con- 
dition as  tend  to  spread  disease  are  not  mer- 
chantable, are  not  legitimate  subjects  of  trade 
and  commerce,  and  the  self-protecting  power 
of  each  State  therefore  may  be  rightfully 
exerted  against  their  introduction,  and  such 
exercise  of  power  cannot  be  considered  a  regu- 
lation of  commerce,  prohibited  by  the  Consti- 
tution; and  the  observations  of  Mr.  Jvstiee 
Catron,  in  The  License  Cases,  46  U.  S.  5  How. 
504,  509  [12:  256,  299],  are  quoted  to  the  ef- 
fect that  what  does  not  belong  to  commerce  is 
within  the  jurisdiction  of  the  police  power  of 
the  State,  but  that  which  does  belong  to  com- 
merce is  within  the  jurisdiction  of  the  United 
States;  that  to  extend  the  police  power  over 
subjects  of  commerce  woula  be  to  make  com- 
merce subordinate  to  that  power,  and  would 
enable  the  State  to  bring  within  the  police 
1 14]  power  "any  article  of  consumption  that  a  State 
might  wish  to  exclude,  whether  it  belonged  to 
that  which  was  drunk,  or  to  food  and  clothing; 
and  with  nearly  equal  claims  to  propriety,  as 
malt  liquors  and  the  products  of  fruits  other 
than  grapes  stand  on  no  higher  ground  than 
the  light  wines  of  this  and  other  countries, 
excluded  in  effect  by  the  law  as  it  now  stands. 
And  it  would  be  only  another  step  to  regulate 
real  or  supposed  extravaeance  in  food  and 
clothing."  And  Mr,  Justice  Matthews  thus 
proceeds:  "For  the  purpose  of  protecting  its 
people  against  the  evils  of  intemperance  it  has 
the  right  to  prohibit  the  manufacture  within  its 
limits  of  intoxicating  liquors;  it  may  also  pro- 
hibit all  domestic  commerce  in  them  between 
its  own  inhabitants,  whether  the  articles  are 
introduced  from  other  States  or  from  foreign 
countries;  it  may  punish  those  who  sell  them 
in  yiolation  of  its  laws;  it  may  adopt  any  meas- 
ures tending,  even  indirectly  and  remotely,  to 
make  the  policy  effective  until  it  passes  the  line 
of  power  delegated  to  Congress  under  the  Con- 
stitution. It  cannot,  without  the  consent  of 
Ck>ngiess,  express  or  implied,  regulate  com- 


merce  between  its  people  and  those  of  the  other 
States  of  the  Union  in  order  to  effect  its  end, 
however  desirable  such  a  regulation  might  be. 
.  .  .  Can  it  be  supposed  that  by  omitting 
any  express  declaration  on  the  subject.  Con- 
gress has  intended  to  submit  to  the  several 
btates  the  decision  of  the  question  in  each  lo- 
cality of  what  shall  and  what  shall  not  be  arti- 
cles of  traffic  in  the  interstate  commerce  of  the 
country?  If  so,  it  has  left  to  each  State,  ac- 
cording to  its  own  caprice  and  arbitrary  will, 
to  discriminate  for  or  against  every  article 
grown,  produced,  manufactured  or  sold  in  any 
State  and  sought  to  be  introduced  as  an  article 
of  commerce  mto  any  other.  If  the  State  of 
Iowa  may  prohibit  the  importation  of  intoxi- 
cating liquors  from  all  other  States,  it  may  also 
include  tobacco,  or  any  other  article,  the  use 
or  abuse  of  which  it  may  deem  deleterious.  It 
may  not  choose,  even,  to  be  governed  by  con- 
siderations growing  out  of  the  health,  comfort 
or  peace  of  the  community.  Its  policy  may 
be  directed  to  other  ends.  It  may  choose  to 
establish  a  system  directed  to  the  promotion 
and  benefit  of  its  own  agriculture,  manufac- 
tures or  arts  of  any  description,  and  prevent 
the  introduction  and  sale  within  its  limits  of 
any  or  of  all  articles  that  it  may  select  as  com- 
ing into  competition  with  those  which  it  seeks 
to  protect.  The  police  power  of  the  State 
would  extend  to  such  cases,  as  well  as  to  those 
in  which  it  was  sought  to  legislate  in  behalf  of 
the  health,  peace  and  morals  of  the  people. 
In  view  of  the  commercial  anarchy  and  con- 
fusion that  would  result  from  the  diverse  ex- 
ertions of  power  by  the  several  States  of  the 
Union,  it  cannot  be  supposed  that  the  Consti- 
tution or  Congress  have  intended  to  limit  the 
freedom  of  commercial  intercourse  among  the 
people  of  the  several  States." 

Many  of  the  cases  bearing  upon  the  subject 
are  cited  and  considered  in  these  opinions,  and 
among  others  Tlte  License  Cases,  46  U.  S.  5 
How.  504  [12:  256],  wherein  laws  passed  by 
Massachusetts,  New  Hampshire  and  Rhode 
Island,  in  reference  to  the  sale  of  spirituoua 
liquors,  came  under  review  and  were  sustained, 
although  the  members  of  the  court  who  par- 
ticipated in  the  decisions  did  not  concur  in  any 
common  ground  upon  which  to  rest  them. 
That  of  Peirce  v.  ifew  Hampshire  is  perhaps 
the  most  important  to  be  referred  to  here.  In 
that  case  the  defendants  had  been  fined  for 
selling  a  barrel  of  gin  in  New  Hampshire 
which  they  had  bought  in  Boston  and  brought 
coastwise  to  Portsmouth,  and  there  sold  in  the 
same  barrel  and  in  the  same  condition  in  which 
it  was  purchased  in  Massachusetts,  but  con- 
trary to  the  law  of  New  Hampshire  in  that  be- 
half. The  conclusion  of  the  opinion  of  Mr. 
CJiief  Justice  Taney  is  in  these  words:  * *U poo 
the  whole,  therefore,  the  law  of  New  Hamp- 
shire is  in  my  judgment  a  valid  one.  For,  al- 
though the  gin  sold  was  an  import  from  an- 
other State,  and  Congress  have  clearly  the 
power  to  regulate  such  importations,  under  the 
grant  of  power  to  regulate  commerce  among 
5ie  several  States,  yet  as  Congress  has  made  no 
regulation  on  the  subject,  the  traffic  in  the  ar- 
ticle may  be  lawfully  regulated  by  the  State  as 
soon  as  it  is  landed  in  its  territory,  and  a  tax 
imposed  upon  it,  or  a  license  required,  or  the 
sale  altogether  prohibited,  according  to  the 
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policy  which  the  State  may  8apx>ose  to  be  its 
intereat  or  duly  to  pursue." 
Referring  to  the  cases  of  Massachusetts  and 

[116]  Rhode  Island,  the  chief  justice,  after  saving 
that  if  the  laws  of  those  States  came  in  colhsion 
with  the  laws  of  Congress  authorizing  the  im- 
portation of  spirits  and  distilled  liquors,  it 
would  be  the  duty  of  the  court  to  declare  them 
▼oid,  thus  continues:  "It  has,  indeed,  been 
suggested,  that,  if  a  State  deems  the  traffic  in 
ardent  spirits  to  be  injurious  to  its  citizens,  and 
calculated  to  introduce  immorality,  vice  and 
pauperism  into  the  State,  it  may  constitu- 
tionally refuse  to  permit  its  importation,  not- 
withstanding the  laws  of  Congress;  and  that  a 
Htate  may  do  this  upon  the  same  principles  that 
it  may  resist  and  prevent  the  introduction  of 
disease,  pestilence  or  pauperism  from  abroad. 
But  it  must  be  remembered  that  disease,  pesti- 
lence and  pauperism  are  not  subjects  of  com- 
merce, although  sometimes  among  its  attendant 
evils.  They  are  not  things  to  be  regulated  and 
trafficked  in,,  but  to  be  prevented,  as  far  as 
human  foresight  or  human  means  can  guard 
against  them.  But  spirits  and  distilled  liquors 
are  universally  admitted  to  be  subjects  of  own- 
ership and  property,  and  are  therefore  subjects 
of  exchange,  barter  and  traffic  like  any  other 
commodity  in  which  a  right  of  property  exists. 
And  Congress,  under  its  general  power  to  reg- 
ulate commerce  with  foreign  nations,  may  pre- 
scribe what  article  of  merchandise  shall  be  ad- 
mitted and  what  excluded;  and  may  therefore 
admit,  or  not,  as  it  shall  deem  best,  the  impor- 
tation of  ardent  spirits.  And  inasmuch  as  the 
laws  of  Congress  authorize  their  importation, 
no  State  has  a  right  to  prohibit  their  introduc- 
tion. .  .  .  These  state  laws  act  altogether  upon 
the  retail  or  domestic  traffic  within  their  re- 
spective borders.  They  act  upon  the  article 
after  it  has  passed  the  line  of  foreign  commerce, 
and  become  a  part  of  the  general  mass  of  prop- 
erty in  the  State.  These  laws  may.  indeed, 
discourage  imports,  and  diminish  the  price 
which  ardent  spirits  would  otherwise  bring. 
But  although  a  State  is  bound  to  receive  and  to 
permit  the  sale  by  the  importer  of  any  article 
of  merchandise  which  Confi:ress  authorizes  to 
be  imported,  it  is  not  bound  to  furnish  a  market 
for  it,  nor  to  abstain  from  the  passage  of  any 
law  which  it  may  deem  necessary  or  advisable 
to  guard  the  health  or  morals  of  its  citizens, 
althoueh  such  law  may  discourage  importation, 

117]  or  diminish  the  profits  of  the  importer,  or  lessen 
the  revenue  of  the  general  government  And 
if  any  State  deems  the  retail  and  internal  traffic 
is  ardent  spirits  injurious  to  its  citizens,  and 
calculated  to  produce  idleness,  vice  or  de- 
bauchery, I  see  nothing  In  the  Constitution  of 
the  United  States  to  prevent  it  from  regulating 
and  restraining  the  traffic,  or  from  prohibiting 
it  altogether,  if  it  thinks  proper." 

The  New  Hampshire  case,  the  chief  justice 
observed,  differs  from  Brown  v.  Maryland  in 
that  the  latter  was  a  case  arising  out  of  com- 
merce with  foreign  nations,  which  Congress 
bad  regulated  by  law;  whereas  the  case  in  hand 
was  one  of  commerce  between  two  States,  in 
relation  to  which  Congress  had  not  exercised 
its  power.  *'  But  the  law  of  New  Hampshire 
acts  directly  upon  an  import  from  one  State  to 
another,  while  in  the  hands  of  the  importer  for 
■ale,  and  is  therefore  a  regulation  of  commerce, 
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acting  upon  the  article  while  it  is  within  the 
admitted  jurisdiction  of  the  general  govern- 
ment, and  subject  to  its  control  and  regulation. 
The  question,  therefore,  brought  up  for  decis- 
ion is,  whether  a  State  is  prohibited  by  the 
Constitution  of  the  United  States  from  making 
any  regulations  of  foreign  commerce,  or  of 
commerce  with  another  State,  although  such 
regulation  is  confined  to  its  own  territory,  and 
made  for  its  own  convenience  or  interest,  and 
does  not  come  in  confiict  with  any  law  of  Con- 
gress. In  other  words,  whether  the  grant  of 
power  to  Congress  is  of  itself  a  prohibition  to 
the  States,  and  renders  all  state  laws  upon  the 
subject  null  and  void."  He  declares  it  to  ap- 
I)ear  to  him  very  clear  "  that  the  mere  grant  of 
power  to  the  general  government  cannot,  upon 
any  just  *  principles  of  construction,  be  con- 
strued to  be  an  absolute  prohibition  to  the  ex- 
ercise of  any  power  over  the  same  subject  by 
the  States.  The  controlling  and  supreme  power 
over  commerce  with  foreign  nations  and  the 
several  States  is  undoubtSly  conferred  upon 
Congress.  Yet,  in  my  judgment,  the  State 
may  nevertheless,  for  the  safety  or  convenience 
of  trade,  or  for  the  protection  of  the  health  of 
its  citizens,  make  regulations  of  commerce  for 
its  own  ports  and  harbors,  and  for  its  own  ter- 
ritory; and  such  regulations  are  valid  unless 
they  come  in  conflict  with  a  law  of  Congress." 
He  comments  on  the  omission  of  any  prohibi- 
tion in  terms,  and  concludes  that  if,  as  he 
thinks,  "the  framers  of  the  Constitution 
(knowing  that  a  multitude  of  minor  regulations 
must  be  necessary,  which  Congress  amid  its 
great  concerns  could  never  find  time  to  consider 
and  provide)  intended  merely  to  make  the 
power  of  the  federal  government  supreme  upon 
this  subject  over  that  of  the  States,  then  the 
omission  of  any  prohibition  \a  accounted  for, 
and  is  consistent  with  the  whole  instrument. 
The  supremacy  of  the  laws  of  Congress,  in  cases 
of  collision  with  state  laws,  is  secured  in  the 
article  which  declares  that  the  laws  of  Con- 
gress, passed  in  pursuance  of  the  powers 
granted,  shall  be  the  supreme  law;  and  it  is  only 
where  both  governments  may  legislate  on  the 
same  subject  that  this  article  can  operate." 
And  he  considers  that  the  legislation  of  Con- 
gress and  the  States  has  conformed  to  this  con- 
struction from  the  foundation  of  the  govern- 
ment, as  exemplified  in  state  laws  in  relation  to 
pilots  and  pilotage,  and  health  and  quarantine 
laws. 

But  conceding  the  weight  properly  to  be 
ascribed  to  the  judicial  utterances  of  this  emi- 
nent jurist,  we  are  constrained  to  say  that  the 
distinction  between  subjects  in  respect  of  which 
there  can  be  of  necessity  only  one  system  or  plan 
of  regulation  for  the  whole  country,  and  sub- 
jects local  in  their  nature,  and,  so  far  as  relating 
to  commerce,  mere  aids  rather  than  regulations, 
does  not  appear  to  us  to  have  been  sufficiently 
recognized  by  him  in  arriving  at  the  conclusions 
announced.  That  distinction  has  been  settled 
by  repeated  decisions  of  this  court,  and  can  no 
longer  be  regarded  as  open  to  reexamination. 
After  all,  it  amounts  to  no  more  than  drawing 
the  line  between  the  exercise  of  power  over  com- 
merce with  foreign  nations  and  among  the 
States  and  the  exercise  of  power  over  purely 
local  commerce  and  local  concerns. 

The  authority  of  PHrce  v.  New  Hampshire^ 
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in  80  far  as  it  rests  on  the  view  that  the  law  of 
New  Hampshire  was  valid  hecause  Congress 
had  made  no  regulation  on  the  subject,  must  be 
regarded  as  having  been  distinctlj  overthrown 
by  the  numerous  cases  hereinafter  referred 
to. 

LIO]  The  doctrine  now  firmly  established  is,  as 
stated  by  Mr,  Justice  Field,  in  Bowman  v.  Chi- 
eago  dbKW.  R.  Co.,  126  U.  8.  507  [31:  714], 
"  that  where  the  subject  upon  which  Congress 
can  act  under  its  commercial  power  is  local  in 
its  nature  or  sphere  of  operation,  such  as  harbor 
pilotage,  the  improvement  of  harbors,  the  es- 
tablishment of  beacons  and  buoys  to  guide  ves- 
sels in  and  out  of  port,  the  construction  of 
bridges  over  navigable  rivers,  the  erection  of 
wharves,  piers  and  docks,  and  the  like,  which 
can  be  properly  regulated  only  by  special  pro- 
visions adapted  to  their  localities,  the  State  can 
act  until  Congress  interferes  and  supersedes  its 
authority;  but  where  the  subject  is  national  in 
ils  character,  and  admits  and  requires  uniform- 
ity of  regulation,  affecting  alike  all  the  States, 
such  as  transportation  between  the  States,  in- 
cluding the  importation  of  goods  from  one  State 
into  another.  Congress  can  alone  act  upon  it 
and  provide  the  needed  regulations.  The  ab- 
sence of  any  law  of  Con^je^  on  the  subject  is 
equivalent  to  its  declaration  that  commerce  in 
that  matter  shall  be  free.  Thus  the  absence  of 
regulations  as  to  interstate  commerce  with  ref- 
erence to  any  particular  subject  is  taken  as  a 
declaration  that  the  importation  of  that  article 
into  the  States  shall  be  unrestricted.  It  is  only 
after  the  importation  is  completed,  and  the 
property  imported  is  mingled  with  and  become 
a  part  of  the  general  property  of  the  State,  that 
its  regulations  can  act  upon  it,  except  so  far  as 
may  be  necessary  to  insure  safety  in  the  dispo- 
sition of  the  import  until  thus  mingled." 

The  conclusion  follows  that,  as  the  grant  of 
the  power  to  regulate  commerce  amon^  the 
Slates,  so  far  as  one  system  is  required,  is  ex- 
clusive, the  States  cannot  exercise  that  power 
without  the  assent  of  Congress,  and,  in  the  ab^ 
sence  of  legislation,  it  is  left  for  the  courts  to 
determine  when  state  action  does  or  does  not 
amount  to  such  exercise,  or,  in  other  words, 
what  is  or  is  not  a  regulation  of  such  com- 
merce. When  that  is  determined,  controversy 
is  at  an  end.  Illustrations  exemplifying  the 
general  rule  are  numerous.  Thus  we  have 
held  the  following  to  be  regulations  of  inter- 
state commerce:  a  tax  upon  freight  transported 
from  State  to  State  {Caae  of  the  8taU  Freight 
Tax,  82  U.  8.  15  Wall.  282  [21: 146]);  a  statute 

120]  imposing  a  burdensome  condition  on  ship-mas- 
ters as  a  prerequisite  to  the  landing  of  passen- 
gers (Henderson  v.  Neu>  York  City,  92  U.  S.  259 
[23:  548]),  a  statute  prohibiting  the  driving 
or  conveying  of  any  Texas,  Mexican  or  Indian 
cattle,  whether  sound  or  diseased,  into  the  State 
between  the  first  day  of  March  and  the  first 
day  of  November  in  each  year  (Hannibal  d  St. 
J,  B.  Co,  V.  Buien,  95  U.  8.  405  [24:  527]); 
a  statute  requiring  every  auctioneer  to  collect 
and  pay  into  the  state  treasury  a  tax  on  his 
sales,  when  applied  to  imported  goods  in  the 
original  packages  by  him  sold  for  the  importer 
(Ck)ok  V.  Pennsylvania,  97  U.  8.  566  [24: 1015]); 
a  statute  intended  to  regulate  or  tax,  or  to  im- 
pose any  other  restriction  upon,  the  transmis- 
si^"  of  persons  or  property,  or  tdegraphic  mes- 


sages,  from  one  State  to  another  (Wabash,  St.  £w 
ik  P.  B.  Co.  V.  lUinois,  118  U.  8.  557  [80: 
244]);  a  statute  levjring  a  tax  upon  nonresident 
drummers  offering  for  sale  or  selling  goods, 
wares  or  merchandise  by  sample,  manufactured 
or  belonging  to  citizens  of  other  States.  Bob" 
bins  V.  Shdby  County  Taxing  Dist.  120  U.  a 
489  [80:  694]. 

On  the  other  hand  we  have  decided,  in  Mobile 
County  V.  KimbaU,  102  U.  8.  691  [26:  288], 
that  a  state  statute  providing  for  the  improve- 
ment of  the  river,  bay  and  harbor  of  Mobile, 
since  what  was  authonzed  to  be  done  was  only  as 
a  mere  aid  to  commerce,  was,  in  the  absence  of 
action  by  Congress,  not  in  confiict  with  the 
Constitution;  in  Escandba  dh  L,  M.  Transp,  Co, 
V.  Chicago,  107  U.  8.  678  [27:  442],  that  the 
State  of  Illinois  could  lawfully  authorize  the 
City  of  Chicago  to  deepen,  widen  and  change 
the  channel  of,  and  construct  bridges  over,  the 
Chicago  River;  in  Parkersburg  dh  0,  B.  Transp, 
Co,  V.  Parkersburg,  107  U.  8.  691  [27:  584], 
that  the  jurisdiction  and  control  of  wharves 
properly  belong  to  the  States  in  which  they  are 
situated  unless  otherwise  provided;  in  Brown 
V.  Houston,  114  U.  8.  622  [29:  257],  that  a  gen- 
eral  state  tax  laid  alike  upon  all  property  is  not 
unconstitutional,  because  it  happens  to  fall  upon 
goods,  which,  though  not  then  intended  for 
exportation,  are  subsequently  exported;  in 
Morgan's  Steamship  Co,  v.  Louisiana  Board  of 
Health,  118  U.  8.  455  [80:  287],  that  a  sUte 
law  requiring  each  vessel  passing  a  quarantine 
station  to  pay  a  fee  for  examination  as  to  her 
sanitary  condition  and  the  ports  from  which 
she  came,  was  a  rightful  exercise  of  pol  ice  po w-  [18 
er:  in  Smith  v.  Alabama,  124  U.  8.  465  [81: 
508],  and  in  Nashville,  C,  4b  St,  L.  B.  Co. 
V.  Alabama,  128  U.  8.  96  [82:  852],  that  a 
state  statute  requiring  locomotive  engineers 
to  be  examined  and  obtain  a  license  was  not  in 
its  nature  a  regulation  of  commerce;  and  in 
Kimmish  v.  BaU,  129  U.  8.  217  [82:  695],  that 
a  statute  providing  that  a  person  having  in  his 
possession  Texas  cattle,  which  had  not  been 
wintered  north  of  the  southern  boimdary  of 
Missouri  at  least  one  winter,  shall  be  liable  for 
any  damages  which  may  accrue  from  allowing 
them  to  run  at  large,  and  thereby  spread  the 
disease  known  as  the  Texas  fever,  was  consti- 
tutional. 

We  held,  also,  in  Welton  v.  Missouri,  91  U. 
S.  275  [28:  847],  that  a  state  statute  requiring 
the  payment  of  a  license  tax  from  persons  deal- 
ing in  goods,  wares  and  merchandise,  which  are 
not  the  growth,  produce  or  manufacture  of  the 
State,  by  going  from  place  to  place  to  sell  the 
same  in  the  State,  and  requiring  no  such  license 
tax  from  persons  selling  in  a  similar  way  goods 
which  are  the  growth,  produce  or  manufacture 
of  the  State,  is  an  unconstitutional  regulation; 
and  to  the  same  effect  in  Walling  v.  Miefiigan^ 
116  U.  8.  446  [29:  691],  in  relation  to  a  tax 
upon  nonresident  sellers  of  intoxicating  liquors 
to  be  shipped  into  a  State  from  places  without 
it.  But  it  was  held  in  Patterson  v.  Kentucky, 
97  U.  8.  601  [24:  11151,  and  in  Webber  v.  Ftr- 
ginia,  108  U.  8.  844  [26:  565],  that  the  rieht 
conferred  by  the  Patent  Laws  of  the  United 
States  did  not  remove  the  tangible  property  in 
which  an  invention  might  take  form  from  the 
operation  of  the  laws  of  the  State,  cor  restrict 
the  power  of  the  latter  to  protect  the  commu- 
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Dity  from  direct  danger  inherent  in  particular 
articles. 

In  Mugler  v.  Karuas,  128  U.  S.  623  [81: 
205J,  it  was  adjudged  that  "state  legislation 
which  prohibits  the  manufacture  of  spirituous, 
malt,  vinous,  fermented  or  other  intoxicating 
liouors  within  the  limits  of  the  State,  to  be  there 
Bold  or  bartered  for  general  use  as  a  beverage, 
does  not  necessarily  infringe  any  right,privi1ege 
orimmunity  secured  by  the  Constitution  of  the 
United  States,  or  by  the  amendments  thereto." 
And  ibis  was  in  accordance  with  our  decisionsin 
Bartemeyer  v.  Tbwa.  «5  IT.  S.  18  Wall.  129  [21: 
©291;  Boston  Beer  Co,  v.  Massachusetts,  97  U. 
8.  25  [24:  989],  and  Foster  v.  Kansas,  112 
U.  8.  201  [28:  629].  So  in  Kidd  v.  Pearson, 
128  U.  S.  1  132:  8461,  it  was  held  that  a  state 
statute  which  provided  (1)  that  foreign  intoxi- 
cating liquors  may  be  imported  into  the  State, 
and  there  kept  for  sale  by  the  importer,  in.  the 
origioal  packages,  or  for  transportation  in  such 
packages  and  sale  beyond  the  limits  of  the  State; 
and  (2)  that  intoxicating  liquors  may  be  man- 
ufactured and  sold  within  the  State  for  me- 
chanical, medicinal,  culinary  and  sacramental 
purposes,  but  for  no  other,  not  even  for  the  pur- 
pose of  transportation  beyond  the  limits  of  the 
State,  was  not  an  underta^kine  to  rc|;ulate  com- 
merce among  the  States.  And  in  Ei(enheeker  v. 
District  Court  of  Plymouth  County,  184  U.  S.  81 
[88:  801],  we  affirmed  the  judgment  of  the 
Supreme  Court  of  Iowa,  sustaining  the  sentence 
of  the  District  Court  of  Plymouth  in  that  State, 
imposing  a  fine  of  $500  and  costs  and  impris- 
onment in  jail  for  three  months,  if  the  fine  was 
not  paid  within  thirty  days,  as  a  punishment 
for  contempt  in  refusing  to  obey  a  writ  of  in- 
junction issued  by  that  court,  enjoining  and 
restraining  the  defendant  from  selling  or  keep- 
ing for  sale  any  intoxicating  liquors,  including 
ale.  wine  and  beer,  in  Plymouth  County.  Mr, 
Justice  Miller  there  remarked:  *'If  the  objec- 
tion to  the  statute  is  that  it  authorizes  a  pro- 
chiding  in  the  nature  of  a  suit  in  equity  to  sup- 

Eress  the  manufacture  and  sale  of  intoxicating 
quors  which  are  by  law  prohibited,  and  to 
alHite  the  nuisance  which  the  statute  declares 
auch  acts  to  be,  wherever  carried  on,  we  re- 
apond  that,  so  far  as  at  present  advised,  it  ap- 
pears to  us  that  all  the  powers  of  a  court, 
whether  at  common  law  or  in  chancery,  may 
be  called  into  operation  by  a  legislative  body 
for  the  purpose  of  suppressing  Uiis  objection- 
able traffic;  and  we  know  of  no  hindrance  in 
the  Constitution  of  the  United  States  to  the 
form  of  proceedings,  or  to  the  court  in  which 
this  remedy  shall  be  had.  Certainly  it  seems 
to  ua  to  be  quite  as  wise  to  use  the  processes  of 
the  law  and  the  powers  of  a  court  to  prevent 
the  evil,  aa  to  punish  the  offense  as  a  crime 
•iter  it  has  been  committed." 

These  decisions  rest  upon  the  undoubted 
right  of  the  States  of  the  Union  to  control 
their  purely  internal  affairs,  in  doin^  which 
thev  exercise  powers  not  surrendered  to  the 
national  government;  but  whenever  the  law  of 
the  State  amounts  essentially  to  a  regulation 
of  commerce  with  foreign  nations  or  among 
the  States,  as  it  does  when  it  inhibits,  directly 
or  indirectly,  the  receipt  of  an  imported  com- 
modity or  Its  disposition  before  it  has  ceased 
to  become  an  article  of  trade  between  one  State 
and  another,  or  another  country  and  this,  it 
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comes  in  conflict  with  a  power  which,  in  this 
particular,  has  been  exclusively  vested  in  the 
flreneral  government,  and  is  therefore  void. 

In  Mugler  v.  Kansas,  hupra,  the  court  said 
that  it  could  not  ''shut  out  of  view  the  fact, 
within  the  knowledge  of  all,  that  the  public 
health,  the  public  morals  and  the  public  safety 
may  be  endangered  by  the  general  use  of  in- 
toxicating drinks;  nor  the  fact,  established  by 
statistics  accessible  to  everyone,  that  the  idle* 
ness,  disorder,  pauperism  and  crime  existing  in 
the  country  are,  in  some  degree  at  least,  trace- 
able to  this  eviL"    And  that  "if  in  the  judg- 
ment of  the  Legislature  [of  a  State]  the  manu- 
facture of  intoxicating  liquors  for  the  maker's 
own  use,  as  a  beverage,  would  tend  to  cripple,, 
if  it  did  not  defeat,  the  effort  to  guard  the 
community  against  the  evils  attending  the  ex- 
cessive use  of  such  liquors,  it  is  not  for  the 
courts,  upon  their  views  as  to  what  is  best  and 
safest  for  the  communitv,  to  disregard  the  leg- 
islative determination  of  that  question.    .    .   . 
Nor  can  it  be  said  that  government  interferes 
with  or  impairs  anyone's  constitutional  ri^hta 
of  liberty  or  of  property,  when  it  determines 
that  the  manufacture  and  sale  of  intoxicating 
drinks,  for  general  or  individual  use,  as  a  bev- 
erage, are.  or  may  become,  hurtful  to  society, 
and  constitute,  therefore,  a  business  in  which 
no  one  may  lawfully  engage."    Undoubtedly 
it  is  for  the  legislative  branch  of  the  state  gov- 
ernments to  determine  whether  the  manufac- 
ture of  particular  articles  of  traffic,  or  the  sale 
of  such  articles,  will  injuriously  affect  the  pub- 
lic, and  it  is  not  for  Congress  to  determine 
what  measures  a  State  may  properly  adopt  as 
appropriate  or  needful  for  the  protection  of 
the  public  morals,  the  public  health  or  the  pub 
lie  safety;  but  notwithstanding  it  is  not  vested 
with  supervisory  power  over  matters  of  local 
administration,  the  responsibility  is  upon  Con- 
gress, so  far  as  the  regulation  of  interstate 
commerce  is  concerned,  to  remove  the  restric- 
tion upon  the  State  in  dealing  with  imported 
articles  of  trade  within  its  limits,  which  have 
not  been  mingled  with  the  common  mass  of 
property  therein,  if  in  its  judgment  the  end  to 
be  secured  justifies  and  requires  such  action. 

Prior  to  1888  the  statutes  of  Iowa  permitted 
the  sale  of  foreign  liquors  imported  under  the 
laws  of  the  United  States,  provided  the  sale 
was  by  the  importer  in  the  origioal  casks  or 
packages,and  in  quantities  not  less  than  those  in 
which  the^  were  required  to  be  imported;  and 
the  provisions  of  the  statute  to  this  effect  were 
declared  by  the  SupremeCourt  of  Iowa,in  Pear- 
son v.  International  Distillery ,  72  Iowa,  354,  to 
be  "intended  to  conform  the  statute  to  the  doc- 
trine of  the  United  Stales  Supreme  Court,  an- 
nounced in  Brown  v.  Maryland,  25  U.  S.  12 
Wheat.  419  [6:  678],  and  License  Cases,  46 
U.  S.  6  How.  504  [12:  256],  so  that  the  stat- 
ute should  not  conflict  with  the  laws  and  au- 
thority of  the  United  States."  But  that  pro- 
vision of  the  statute  was  repealed  in  1888,  and 
the  law  so  far  amended  that  we  understand  it 
now  to  provide  that,  whether  imported  or  not, 
wine  cannot  be  sold  in  Iowa  except  for  sacra- 
mental purposes,  nor  alcohol  except  for  speci- 
fied chemical  purposes,  nor  intoxicating  liquors, 
including  ale  ana  beer,  except  for  pharmaceu- 
tical and  medicinal  purposes,  and  not  at  all  ex- 
cept by  citizens  of  the  State  of  Iowa,  who  are 
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re^stered  pharmacists  and  have  permits  ob- 
imncd  as  prescrilxd  by  the  Statute,  a  permit 
being  also  grantable  to  one  discreet  person  in 
any  township  where  a  pharmacist  does  not  ob- 
tain it. 

The  plaintiffs  in  error  are  citizens  of  Illinois, 
are  not  pharmacists,  and  have  no  permit,  but 
import  into  Iowa  beer  which  they  sell  in  origi- 
nal packages,  as  described.  Under  our  decis- 
ion m  Bowman  v.  Chicago  dh  N.  W.  R,  Co,,  su 
pra,  they  had  the  right  to  import  this  beer  into 
that  State,  and  in  the  view  which  we  have  ex- 
pressed they  had  the  right  to  sell  it,  by  which 
act  alone  it  would  become  mingled  in  the  com- 
mon mass  of  property  within  the  State.  Up 
to  that  point  of  time,  'we  hold  that,  in  the  ab- 
sence of  congressional  permission  to  do  so,  the 
Slate  had  no  "power  to  interfere  by  seizure,  or 
any  other  action,  in  prohibition  of  importation 
25]  and  sale  by  the  foreign  nonresident  importer. 
Whatever  our  individual  views  may  be  as  to 
the  deleterious  or  dangerous  qualities  of  par- 
ticular articles,  we  cannot  hold  that  any  arti- 
cles which  Congress  recognizes  as  subjects  of 
interstate  commerce  are  not  such,  or  that  what- 
ever are  thus  recognized  can  be  controlled  by 
state  laws  amounting  to  regulations,  while  they 
retain  that  character;  although,  at  the  same 
time,  if  directly  dangerous  in  themselves,  the 
State  may  take  appropriate  measures  to  guard 
against  injury  before  it  obtains  complete  juris- 
diction over  them.  To  concede  to  a  State  the 
power  to  exclude,  directly  or  indirectly,  arti- 
cles so  situated,  without  congressional  permis- 
sion, is  to  concede  to  a  majority  of  tlie  people 
of  a  State,  represented  in  the  State  Legislature, 
the  power  to  regulate  commercial  intercourse 
between  the  States,  by  determining  what  shall 
be  its  subjects,  when  that  power  was  distinctly 
granted  to  be  exercised  by  the  people  of  the 
United  States,  represented  m  Congress,  and  its 
fXKssession  by  the  latter  was  considered  essen- 
tial to  that  more  perfect  union  which  the  Con- 
stitution was  adopted  to  create.  Undoubtedly 
there  is  difficulty  in  drawing  the  line  between 
the  municipal  powers  of  the  one  government 
and  the  commercial  powers  of  the  other,  but 
when  that  line  is  determined,  in  the  particular 
instance,  accommodation  to  it,  without  serious 
inconvenience,  may  readily  be  found,  to  use 
the  language  of  A/r.  Ju$Uce  Johnson  in  Oib- 
boM  v.  Ogden,  22  U.  S.  9  Wheat.  1,  238  [6: 
28,  80],  in  "a  frank  and  candid  cooperation 
for  the  general  good." 

The  legislation  in  question  is  to  the  extent 
indicated  repugnant  to  the  third  clause  of  sec- 
tion 8  of  Art.  I.  of  the  Constitution  of  the 
United  States,  and  therefore  the  judgment  of 
the  Supncms  Court  <^  lo%ta  u  mined  and  the 
cause  remanded  fir  fiirther  proeeedinffs  not  in- 
eonmstent  %tM  Mit  cpinioti. 

Mr.  Jtiiiic$  Grmy.  with  whom  concurred 
Mr.  Justice  Hiurlma  and  if r.  Justice  Br«wer» 
dissenting: 

Jfr.  Justice  Harlan,  Mr,  Justice  Brewer  and 
myself  are  unable  to  concur  in  this  judgment. 
B6]  As  our  dissent  is  based  on  the  previous  decis- 
ions of  this  court,  the  respect  due  to  our  aaso- ; 
ciates,  as  well  as  to  our  predecessors,  induces 
us  to  state  our  position,  as  far  as  possible,  in  : 
the  words  in  which  the  law  has  been  hereli> 
fore  declared  from  this  ben^ 
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The  facts  of  the  case,  and  the  substance  of 
the  Statutes  whose  validity  is  drawn  in  ques- 
tion, may  be  briefly  stated. 

It  was  an  action  of  replevin  of  sundry  kegi 
and  cases  of  beer,  begun  in  an  inferior  court 
of  the  State  of  Iowa  against  a  constable  of  Lee 
County  in  Iowa,  who  had  seized  them  at  Keo- 
kuk in  that  county  under  a  search  warrant  is- 
sued by  a  iustice  of  the  peace  pursuant  to  the 
Statutes  of  Iowa,  which  prohibit  the  sale,  the 
keeping  for  sale  or  the  manufacture  for  «de 
of  any  Intoxicating  liquor  (including  malt  liq- 
uor) for  any  purpose  whatever,  except  for  ph^ 
maceutical,  medicinal,  chemioil  or  sacramental 
purposes,  and  under  an  annual  license  granted 
by  the  district  court  of  the  proper  county,  upon 
being  satisfied  that  the  at)pHcant  is  a  citizen  of 
the  if  nited  States  and  of  the  State  of  Iowa,  and 
a  resident  of  the  county,  and  otherwise  quali- 
fied. 

The  plaintiffs  were  citizens  and  residents  of 
the  State  of  Illinois,  engaged  as  brewers  in 
manufacturing  beer  at  Peoria  in  that  State,  and 
in  selling  it  in  the  States  of  Illinois  and  Iowa. 
The  beer  in  question  was  manufactured  l^ 
them  at  Peoria,  and  there  put  up  by  them  in 
said  kegs  and  cases;  each  keg  being  sealed,  ind 
having  upon  it,  over  the  plug  at  Uie  opening, 
a  United  States  internal  revenue  stamp;  and 
each  case  being  substantially  made  of  wood,  con- 
taining two  dozen  quart  bottles  of  beer,  and 
sealed  with  a  melalic  seal  which  had  to  be 
broken  in  order  to  open  the  case.  The  kegs 
and  cases  owned  by  the  plaintiffs,  and  so  sealed, 
were  transported  by  them  from  Peoria  by  rail- 
way to  Keokuk,  and  there  sold  and  offered  for 
sale  by  their  agent,  in  a  building  owned  by  one 
of  them,  and  without  breaking  or  opening  the 
kegs  or  cases. 

The  Supreme  Court  of  Iowa  having  given 
judgment  for  the  defendant,  the  question  pre- 
sented by  this  writ  of  error  is  wheilier  the  Stat- 
utes of  Iowa,  as  applied  to  these  facts,  contra- 
vene section  8  of  article  1.  or  section  2  of  article 
4,  of  the  Constitution  of  the  United  States,  or 
section  1  of  article  14  of  the  Amendments  to  the 
Constitution, 

By  section  8  of  article  1  of  the  Constitution,  | 
'*the  Congress  shall  have  power,**  among  other 
things,  '*to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,"  and 
'^o  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregi>> 
ing  powers." 

By  section  8  of  article  4,  "the  citizens  of 
eech  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States." 

By  section  1  of  the  Fourteenth  Amendment, 
"no  State  shall  make  or  enforce  any  law  whi<£ 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  Elates;  nor  shall  anj 
State  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

By  the  Tenth  Amendment^  '*the  powers  nol 
delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the*  States,  are  re- 
served to  the  Stmtes  icsMctiTely,  or  to  the  pe»> 
pie.- 

Among  the  powers  thus  reserved  to  the  sev^ 
eral  States  is  what  is  commonly  called  the 
police   power— that   inherent   and  neceaaaij 
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power,  essential  to  the  yery  existence  of  civil 
society,  and  the  safeguard  of  the  inhabitants 
of  the  State  against  disorder,  disease,  poverty 
«nd  crime. 

•'The  police  power  belonging  to  the  States 
in  virtue  of  their  general  sovereignty/'  said  Mr, 
Jystice  Story,  delivering  the  judgment  of  this 
court,  ''extends  over  all  subjects  within  the 
territorial  limits  of  the  States,  and  has  never 
been  conceded  to  the  United  Slates.  I^gg 
V.  Pennsylvania,  41  U.  8.  16  Pet.  539,  825 
flO:  1060,  1098].  This  is  well  illustrated  by 
the  recent  adjudications  that  a  statute  prohib- 
iting the  sale  of  illuminating  oils  below  a  cer- 
tain fire- test  is  beyond  the  constitutional  power 
of  Congress  to  enact,  except  so  far  as  it  has 
effect  within  the  United  States  (as,  for  instance, 
in  the  District  of  Columbia)  and  without  the 
limits  of  any  State;  but  that  it  is  within  the 
constitutional  power  of  a  State  to  pass  such  a 
statute,  even  as  to  oils  manufactured  under 
letters-patent  from  the  United  States.  United 
States  Y.  DewiU,  76  U.  S.  9  WaU.  41  [19:  5931; 
Patterson  v.  Kentucky,  97  Q.  S.  501  [24: 1115J. 

The  police  power  includes  all  measures  for 
the  protection  of  the  life,  the  health,  the  prop- 
erty and  the  welfare  of  the  inhabitants,  and  for 
the  promotion  of  good  order  and  the  public 
morals.  It  covers  uie  suppression  of  nuisances, 
whether  injurious  to  the  public  health,  like  un- 
wholesome trades,  or  to  the  public  morals,  like 
gambling  houses  and  lottery  tickets.  Slaughter- 
House  Oues,  88  U.  S.  16  Wall.  86,  62,  87  [21: 
894,  404,  412];  Northwestern  Fertilizing  Co, 
y.  Hyde  Park,  97  V,  S.  659  [24:  10361;  Pha- 
len  V.  Virginia,  49  U.  S.  8  How.  163.  168  [12: 
1030,  1032];  Stone  y.  Mississippi,  101  U.  S. 
814  1 25:  1079]. 

This  power,  being  essential  to  the  mainte- 
nance 01  the  authority  of  local  government, 
and  to  the  safety  and  welfare  of  the  people,  is 
inalienable.  As  was  said  by  Chief  Justice  Waitc, 
referring  to  earlier  decisions  to  the  same  effect, 
''No  Legislature  can  bargain  away  the  public 
bea  1th  or  the  public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their  servants. 
The  supervision  of  both  these  subjects  of  gov- 
ernmental power  is  continuing  in  its  nature, 
and  they  are  to  be  dealt  with  as  the  special  exi- 
gencies of  the  moment  may  require.  Gk)vem- 
ment  is  organized  with  a  yiew  to  their  preser- 
vation, and  cannot  devest  itself  of  the  power 
to  provide  for  them.  For  this  purpose  the 
largest  legislative  discretion  is  allowed,  and  the 
discretion  cannot  be  parted  with  any  more  than 
the  power  itself."  Stonev,  Mississippi, 101 U.  S. 
814,  819  [25:  1079,  1080].  See  also  Butchers 
Union  S.  H,  db  L,  L,  Go,  y.  Crescent  City  L, 
L,  db  S.  H,  Co,  111  U.  8.  746,  753  [28:  585, 
5871;  Neio  Orleans  Gaslight  Co.  v.  Louisiana 
Light  d  Heat  Co,  116  U.  S.  650,  672  [29:  516, 
524];  Nete  Orleans  v.  Houston,  119  U.  S.  265, 
275  [80:  411,  414]. 

The  police  power  extends  not  only  to  thi  ngs  in- 
trinsically dangerous  to  the  public  health,  such 
as  infected  rags  or  diseased  meat,  but  to  things 
which,  when  used  in  a  lawful  manner,  are  sub- 
jects of  property  and  of  commerce,  and  yet 
may  be  used  so  as  to  be  injurious  or  dangerous 
to  the  life,  the  health  or  the  morals  of  the  peo- 
ple. Gunpowder,  for  instance,  is  a  subject  of 
commerce,  and  of  lawful  use,  yet,  because  of 
its  explosive  and  dangerous  quality,  all  admit 
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that  the  State  may  regulate  its  keeping  and 
sale.  And  there  is  no  article,  the  riirht  of  the 
State  to  control  or  to  prohibit  the  sale  or  man- 
ufacture of  which  within  its  limits  is  better 
established,  than  intoxicating  liquors.  License  [12 
Cases,  46  U.  S.  5  How.  504  [12:  2561;  Dcnow- 
ham  y,  Alexandria,  77  U.  8.  10  Wall.  178 
[19:  829];  Bartemeyer  v.  Iowa,  85  U.  8.  18 
Wall.  129  [21:  929];  Boston  Beer  Co.  y.  Massa- 
chvsetts,  97  U.  S.  25  [24:  989];  Tiernan  y. 
Rinker,  102 U.  8.  123  [26:  1031;  Fosters,  Kan- 
sas, 112  U.  8.  201  [28:  6291;  ifw^fer  v.  Knnsa$ 
and  Kansas  v.  Ziehold,  123  U.  S.  623  [31:  '^05]; 
Kidd  v.  Peanon,  128  U.  8.  1  [32:  3461;  Eilen- 
hecker Y.Plymouth  County,  134  U.8.31  [33:  801]. 

In  Boston  Beer  Co.  v.  Massachusetts,  above 
cited,  this  court,  affirming  the  judgment  of  the 
Supreme  Judicial  Court  of  Massachusetts,  re- 
ported in  115  Mass.  153,  held  that  a  statute  of 
the  State,  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  including  malt  liquors, 
except  as  therein  provided,  applied  to  a  corpo- 
ration which  the  State  had  long  before  char- 
tered, and  authorized  to  hold  real  and  personal 
property,  for  the  purpose  of  manufacturing 
malt  liquors.  Among  the  reasons  assi^ed 
by  this  court  for  its  judgment  were  the  foQow- 
ing: 

"If  the  public  safety  or  the  public  morals 
require  the  discontinuance  of  any  manufacture 
or  traffic,  the  hand  of  the  Legislature  cannot 
be  stayed  from  providing  for  its  discontinuance, 
by  any  incidental  inconvenience  which  individ- 
uals or  corporations  may  suffer.  All  rights  are 
held  subject  to  the  police  power  of  the  State." 

"Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  difficult  it  may  be  to  ren- 
der a  satisfactory  definition  of  it,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  pro- 
tection of  the  lives,  health  and  property  of  the 
citizens,  and  to  the  preservation  of  good  order 
and  the  public  morals.  The  Legislature  can- 
not, by  any  contract,  devest  itself  of  the  power 
to  provide  for  these  objects.  They  belong  em- 
phatically to  that  class  of  objects  which  de- 
mand the  application  of  the  maxim,  solus  'pop- 
uli  suprema  lex;  and  they  are  to  be  attained 
and  provided  for  by  such  appropriate  means  as 
the  legislative  discretion  may  devise.  That 
discretion  can  no  more  be  bargained  away  than 
the  power  itself." 

*'  Since  we  have  already  held,  in  the  case  of 
Barten^eyer  v.  Iowa,  that,  as  a  measure  of  police 
regulation  looking  to  the  preservation  of  pub-  [13 
lie  morals,  a  state  law  prohibitiog  the  manu- 
facture and  sale  of  intoxicating  liquors  is  not 
repugnant  to  any  clause  of  the  Constitution  of 
the  United  States,  we  see  nothing  in  the  pres- 
ent case  that  can  afford  any  sufficient  ground 
for  disturbing  the  decision  of  the  Supreme 
Court  of  Massachusetts."  97  D.  8.  32.  33  [24: 
991,  992]. 

In  Mugler  v.  Kansas  and  Kansas  y.  Ziebotd, 
above  cited,  a  statute  of  Kansas,  prohibiting 
the  manufacture  or  sale  of  intoxicating  liquors 
as  a  beverage,  and  declaring  all  places  where 
such  liquors  were  manufactured  or  sold  in  vio- 
lation of  the  statute  to  be  common  nuisances, 
and  prohibiting  their  future  use  for  the  pur- 
pose, was  held  to  be  a  valid  exercise  of  the 
police  power  of  the  State,  even  as  applied  to 
persons  who,  long  before  the  passage  of  the 
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ttatute,  had  conf>hructcJ   buildings  specially 
adapted  to  such  manufacture. 

It  has  also  been  adjudged  that  neither  the 
grant  of  a  license  to  sell  Intoxicating  liquors, 
nor  the  payment  of  a  tax  on  such  liquors,  un- 
der the  Internal  Revenue  Laws  of  the  United 
Btates;  affords  any  defense  to  an  indictment  by 
a  State  for  selling  the  same  liquors  contranr  to 
its  statutes.  Lieetm  Tax  Oaaei,  72  U.  8.  6 
Wall  462  [18:  4071;  Porvear  y.  MaaaehumUi, 
73  U.  6.  6  Vail.  476  [18:  008]. 

The  clause  of  the  Constitution,  which  de- 
clares that  "  the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States/'  has  no  bearing 
upon  this  case.  The  privileges  and  immunities 
thus  secured  are  those  fundamental  rights  and 
privileges  which  appertain  to  cituenship. 
Conner  v.  EUiott,  59  U.  8.  18  How.  501,  503 
[15:  407,  4081;  Curtis,  /.,  in  Dred  8eott  v. 
ikindford,  60  V,  S.  19  How.  808,  580  [15:  601, 
778J;  Paul  v.  Virginia,  75  U.  S.  8  Wall  168, 
168,  180  [10:  857.  860];  MeCready  v.  Virginia, 
04  U.  S.  891,  805  [24:  248,  240].  As  observed 
by  the  court  inBartemeyer  v.  lawa,  "The  right 
to  sell  intoxicating  liquors,  so  far  as  such  a 
right  exists,  is  not  one  of  the  rights  growing 
out  of  citizenship  of  the  United  Sutes.'^  85 IL 
8.  18  Wall.  188  [31:  080]. 

Nor  Ib  the  case  affected  by  the  Fourteenth 
Amendment  of  the  Constitution.  As  was  said 
in  the  unanimous  opinion  of  this  court  in  Bar- 
tier  V.  Connolly,  after  statins  the  true  scope 
of  that  Amendment,  "But  neither  the  Amend- 
ment—broad and  comprehensive  as  it  is — nor 
181]  iuiy  other  amendment,  was  designed  to  inter- 
fere with  the  power  of  the  State,  sometimes 
termed  its  police  power,  to  prescribe  regula- 
tions to  promote  the  health,  mace,  morals,  ed- 
ucation and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the 
State,  develop  its  resources  and  add  to  its  wealth 
and  prosperi^."  118  U.  S.  27,  81  [28:  028, 
0241. 

Upon  that  ground,  the  Amendment  has  been 
adjudged  not  to  apply  to  a  state  statute  prohibit- 
ing the  sale  or  manufacture  of  iotoxicatiof  liq- 
uors in  buildings  long  before  constructed  for 
the  purpose,  or  the  sale  of  oleomargarine  law- 
fully manufactured  before  the  passage  of  the 
statute.  MugUr  v.  Kaneas,  128  U.  S.  628,  668 
[81:  205,  2111;  Powell  v.  Penneyltania,  127  U. 
8. 678, 688. 687  [82:  258,  256,  257]. 

The  remaining  and  the  principal  question  is, 
whether  the  Statute  of  Iowa,  as  applied  to  the 
■ale  within  that  State  of  intoxicating  liquors  in 
the  same  cases  or  kegs,  unbroken  andunopened, 
in  which  they  were  brought  by  the  seller  from 
another  State,  is  repugnant  to  the  clause  of  the 
Constitution  granting  to  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  States. 

In  the  great  and  leading  case  of  Oibbons  ▼. 
Ogden,  22  U.  8.  0  Wheat  1  [6:  28],  the  point 
decided  was  that  Acts  of  the  Legislature  of 
l^ew  York,  granting  to  certain  persons  for  a 
term  of  years  the  exclusive  navigation  by 
steamboats  of  all  waters  within  the  jurisdiction 
of  the  State,  were,  so  far  as  they  atlectcd  such 
navigation  by  vessels  of  other  persons  licensed 
under  the  laws  of  the  United  States,  repugnant 
to  the  clause  of  the  Constitution  empowering 
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Congress  to  regulate  foreign  and  interstate 
commerce. 

Ohitf  JtuUce  Marshall,  in  deliverine  judg- 
ment, after  speaking  of  the  inspection  laws  ol 
the  States,  and  obserrine  that  they  had  a  re- 
mote and  considerable  influence  on  commerce, 
but  that  the  power  to  pass  them  was  not  de- 
rived from  a  power  to  regulate  commerce, 
said:  "  Thev  form  a  portion  of  that  immense 
mass  of  legislation,  which  embraces  everything 
within  the  territory  of  a  State,  not  surrendered 
to  the  eeneral  government:  all  which  can  be 
most  advantageously  exercised  by  the  States 
themselves.  Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a 
State,  and  those  which  respect  turnpike  roads, 
ferries,  etc.,  are  component  parts  of  this  mass. 
No  direct  general  power  over  these  objects  is 
granted  to  Congress;  and  consequently  they 
remain  subject  to  state  legislation.  If  the  leg- 
islative power  of  the  Union  can  reach  them,  it 
must  be  for  national  purposes;  it  must  be  where 
the  power  ia  expressly  ^ven  for  a  special  pur- 
pose, or  ia  clearly  incidental  to  some  po^er 
which  is  expressljT  given."  pp.  208,  204  [71, 
72] .  Again,  he  said  that  quarantine  and  healUi 
laws  "are  considered  as  flowing  from  the  ac- 
knowledged power  of  a  State  to  provide  for 
the  health  of  its  citizens,"  and  that  the  consti- 
tutionality of  such  laws  had  never  been  denied, 
p.  205  [72]. 

Mr,  Judtiee  Johnson,  in  his  concurring  opin- 
ion, said:  "  It  is  no  objection  to  the  existence 
of  distinct,  substantive  powers,  that,  in  their 
application,  they  bear  upon  the  same  subject 
The  same  bale  of  goods,  the  same  cask  of  pro- 
visions or  the  same  ship  that  may  be  the  sub- 
ject of  commercial  regulation,  may  also  be  the 
vehicle  of  disease.  And  the  health  laws  thai 
require  them  to  be  stopped  and  ventilated  are 
no  more  intended  as  regulations  on  commerce, 
than  the  laws  which  permit  their  importation 
are  intended  to  inoculate  the  community  with 
disease.  Their  different  purposes  mark  the 
distinction  between  the  powers  brought  into 
action;  and  while  frankly  exercised,  th^f  can 
produce  no  serious  collision.''    p.  285  [701. 

That  CJiiefJu9lice  Marshall  and  his  associatea 
did  not  consider  the  constitutional  grant  of 
power  to  Congress  to  regulate  foreign  and  in- 
terstate commerce  as,  of  its  own  force,  and 
without  national  legislation,  impairing  the  po- 
lice power  of  each  State  within  its  own  borders 
to  protect  the  health  and  welfare  of  its  inhabi- 
tants, is  clearly  indicated  in  the  passages  above 
quoted  from  the  opinions  in  Qibbone  v.  Ogden^ 
and  is  conclusively  proved  by  the  unanimous 

iudement  of  the  court  delivered  by  the  chief 
ustioe  five  years  later  in  WiUeon  ▼.  Black  Bird 
Creek  Marsh  Co,,  27  U.  8.  2  Pet.  245  [7:  412]. 

In  that  case,  the  Legislature  of  Delaware  had 
authorized  a  dam  to  be  erected  across  a  navi- 
gable tide-water  creek  which  opened  into  Dela- 
ware Bay,  thereby  obstructing  the  navigation 
of  the  creek  by  a  vessel  enrolled  and  licensed 
under  the  Navigation  Laws  of  the  United 
States.  The  decision  in  OibbonM  ▼.  Ogden 
wss  cited  by  counsel,  as  conclusive  against  the 
validity  of  the  Statute  of  the  State.  But  its 
validity  was  upheld  by  the  court,  for  the  fol- 
lowing reasons: 
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**  The  Act  of  Assembly,  by  which  the  plain- 
tiff •  were  authorized  to  construct  their  dam, 
Bhows  pkiinly  that  this  is  one  of  those  many 
creeks,  passing  through  a  deep  level  marsh  ad- 
ioining  the  Delaware,  up  which  the  tide  flows 
for  some  distance.  The  value  of  the  property 
on  its  banks  must  be  enhanced  by  excluding 
the  water  from  the  marsh,  and  the  health  of  the 
inhabitants  probably  improved.  Measures  cal- 
culated to  produce  these  objects,  provided  they 
do  not  come  into  collision  with  the  powers  of 
the  general  government,  are  undoubtedly 
within  those  which  are  reserved  to  the  States. 
But  the  measure  authorized  by  this  Act  stops  a 
navieable  creek,  and  must  be  supposed  to 
abridge  the  rights  of  those  who  have  been  ac- 
customed to  use  it.  But  this  abridgment, 
unless  it  comes  in  conflict  with  the  Constitution 
or  a  law  of  the  United  States,  is  an  affair  be- 
tween the  government  of  Delaware  and  its  cit- 
izens, of  which  this  court  can  take  no  cogni- 
zance. 

"  The  counsel  for  the  plaintiffs  in  error  insists 
that  it  comes  in  conflict  with  the  power  of  the 
United  States  'to  regulate  commerce  with 
foreign  nations  and  among  the  several  States.' 

"  If  Congress  had  passed  any  Act  which  bore 
upon  the  case,  any  Act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of 
which  was  to  control  state  legislation  over  those 
small  navigable  creeks  into  which  the  tide 
flows,  and  which  abound  throughout  the  lower 
coitntry  of  the  Middle  and  Souuem  States,  we 
should  feel  not  much  difficulty  in  saying  that  a 
state  law  coming  in  conflict  with  such  Act 
would  be  void.  But  Congress  has  passed  no 
such  Act  The  repugnancy  of  the  law  of  Del- 
aware to  the  Constitution  is  placed  entirely  on 
its  repug^nancy  to  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  States,  a  power  which  has  not  b^n  so 
exercised  as  to  affect  the  question. 

"  We  do  not  think  that  the  Act  empowering 
the  Black  Bird  Creek  Marsh  Com  pan  v  to  place 
a  dam  across  the  creek  can,  under  all  the  cir- 
[  134]  cumstances  of  the  case,  be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its 
dormant  state,  or  as  being  in  conflict  with  any 
law  paraed  on  the  subject."  27  U.  8.  2  Pet. 
251,  252  [7:  414], 

In  Braton  v.  Maryland,  25  U.  S.  12  Wheat. 
419  [6:  678],  the  point  decided  was  that  an  Act 
of  the  Legislature  of  Marvland,  requiring  all 
importers  of  foreign  ^oods  by  the  bale  or  pack- 
age, or  of  spirituous  liquors,  and  "other  persons 
adling  the  same  by  wholesale,  bale  or  package, 
hogshead,  barrel  or  tierce,"  to  flrst  take  out  a 
license  and  pay  flf  ty  dollars  for  it,  and  imposing 
a  penaltv  for  failure  to  do  so.  was,  as  applied 
to  sales  by  an  importer  of  foreign  liquors  in  the 
original  packages,  unconstitutional,  both  as 
laying  an  impost,  and  as  repugnant  to  the 
power  of  Congress  to  regulate  foreign  com- 
merce. 

The  Statute  there  in  question  was  evidently 
enacted  to  raise  revenue  from  importers  of 
foreign  goods  of  every  description,  and  was  not 
an  exercise  of  the  police  power  of  the  State. 
And  Chief  Juaiiee  Marshall,  in  answering  an 
argument  of  counsel,  expresslv  admitted  that 
the  power  to  direct  the  removal  of  gunpowder, 
or  tlie  removal  or  destruction  of  infectious  or 
unsound  articles  which  endanger  the  public 
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health,  "  is  a  branch  of  the  police  power,  whicl^ 
unquestionably  remains,  and  ought  to  remain^ 
with  the  States."    pp.  443,  444  [687]. 

Moreover,  the  question  there  presented  and 
decided  concerned  foreign  commerce  only,  and 
not  commerce  among  the  States.  Ohitf  Jitsiie& 
Marshall,  at  the  outset  of  his  opinion,  so  defined 
it,  saying:  * '  The  cause  depends  entirely  on  th» 
question,  whether  the  Legislature  of  a  State  caa 
constitutionally  require  the  importer  of  foi*eigu 
articles  to  take  out  a  license  from  the  State, 
before  he  shall  be  permitted  to  sell  a  bale  or 
package  so  imported."    p.  486  [684], 

It  is  true  that,  after  discussing  and  deciding^ 
that  question,  he  threw  out  this  brief  remark: 
*'  It  may  be  proper  to  add,  that  we  suppose  the 
principles  laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister  State, 
p.  449  [689].  But  this  remark  was  obiter  dic- 
tum, whollv  aside  from  the  question  before  the 
court  and  having  no  bearing  on  its  decision, 
and  therefore  extrajudicial,  as  has  since  been 
noted  by  Chirf  Jtutiee  Taney  and  Mr,  Justice 
McLean  in  the  License  Cases,  46  U.  S.  5  How. 
504,  575,  578,  594  [12:  256,  288,  289,  296],  and 
by  Mr.  Justice  Miller  in  Woodruff  v.  Parham, 
75  U.  S.  8  Wall.  128,  139  [19:  382,  887], 

To  a  remark  made  under  such  circumstances 
are  peculiarly  applicable  the  warning  words  of 
Chief  Justice  Marshall  himself  in  an  earlier  case» 
where,  having  occasion  to  explain  away  some 
dicta  of  his  own  in  delivering  judgment  in 
Marhury  v.  Madison,  5  U.  S.  1  Cranch,  187  [2: 
60],  he  said:  "It  is  a  msxim  not  to  be  cna- 
redded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the- 
case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  they  mav  be  respected, 
but  ought  not  to  control  the  judgment  in  a> 
subsequent  suit  when  the  very  point  is  pre- 
sented for  decision.  The  reason  of  this  maxim 
is  obvious.  Ttie  Question  actuallv  before  the- 
court  is  investigated  with  care,  and  considered 
in  its  f  uD  extent.  Other  principles,  which  may 
serve  to  illustrate  it,  are  considered  in  their  re- 
lation to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  Feldom  completely 
investigated."  Cohens  v.  Virginia,  19  U.  S.  6- 
Wheat.  264,  899.  400  [5:  257.  290].  Another 
strikinginstance  in  which  that  maxim  has  been 
applied  and  acted  on  is  to  be  found  in  tbe- 
opinionof  thecourtatthe  present  term  in  Hane 
V.  Louisiana,  184  U.  S.  1,  20  [88: 842. 849]. 

But  the  unanimous  judgment  of  this  court  iUi 
1847  in  Peirce  v.  New  Hampshire,  reported 
together  with  Thurlow  v.  Massachusetts  and 
Fletcher  v.  Bhode  Island  as  the  License  Cases,  46- 
U.  S.  5  How.  504  [12:  256J.  is  direcUy  ha 
point,  and  appears  to  us  conclusively  to  govern 
the  case  at  bar.  Those  cases  were  elaborately 
argued  by  eminent  counsel,  and  deliberately  con- 
sidered by  the  court,  and  Chief  Justice  Taney, 
as  well  as  each  of  six  associate  justices,  stated 
his  reasons  for  concuriing  in  the  judgment. 

The  cases  from  Massachusetts  and  Rhode 
Island  arose  under  statutes  of  either  State,  pro- 
hibiting sales  of  spirituous  liquors  b^  any  per- 
son, in  less  than  certain  quantities,  without  first 
having  obtained  an  annual  license  from  mu- 
nicipal officers;  in  the  one  case,  from  county 
commissioners,  who  by  the  express  terms  of  the 
statute  were  not  required  to  grant  any  liceusea 
when  in  their  opinion  the  public  good  did  not 
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require  them  to  be  granted;  and  in  the  other 
36]  case,  from  a  town  council,  who  were  forbidden 
to  grant  licenses  whenever  the  voters  of  the 
town  in  town  meeting  decided  that  none  should 
be  granted.    Mass.  Kev.  Stat.  1886.  chap.  47, 

f§  8,  17,  28-25:  Stat  1887,  chap. 42,  §2;  R.I. 
'ub.  Laws  of  1844,  p.  496.  g  4;  Laws  of  1845,  p. 
78;  46  U.  S.  6  How.  500-510,  540  [12:  257, 
258,  272].  Those  Statutes  were  held  to  be  con- 
stitutional, as  applied  to  foreign  liquors  which 
had  passed  out  of  the  bands  of  the  importer; 
while  it  was  assumed  that,  under  the  decision 
in  Brown  ▼.  Maryland,  those  Statutes  could  be 
allowed  no  effect  as  to  such  liquors  while  they 
remained  in  the  hands  of  the  importer  in  the 
original  packages  upon  which  duiics  had  been 
paid  to  the  United  States.  46  U.  S.  5  How. 
C76.  590,  610,  618  [12:288.  295. 804,  8081. 

The  case  of  Peirce  v.  New  Eamps/are  directly 
involved  the  validity,  as  applied  to  liquors 
brouglit  in  from  another  State,  of  a  statute  of 
New  Hampshire,  which  imposed  a  pcnaltv  on 
any  person  selling  any  wine,  rum,  gin,  brandy  or 
other  spirits,  in  any  quantity,  "without  license 
from  the  selectmen  of  the  town  or  place  where 
such  person  resides."  N.  H.  Laws  of  1888, 
chap.  869;  46  U.  S.  5  How.  566  ri2:  2791.  The 
plaintiffs  in  error,  having  been  indicted  under 
that  Statute  for  selling  to  one  Aaron  Sias  in  the 
Town  of  Dover  in  the  State  of  New  Hampshire 
one  barrel  of  gin  without  license  from  the  select- 
men of  the  town,  at  the  trial  admitted  that  they 
80  sold  to  him  a  barrel  of  American  gin;  ana 
introduced  evidence  that  "the  barrel  of  gin 
was  purchased  by  the  defendants  in  Boston  in 
the  Commonwealth  of  Massachusetts,  brought 
coastwise  to  the  landing  at  Piscataqua  Bridge, 
and  from  thence  to  the  defendants'  store  in 
Dover,  and  afterwards  sold  to  Sias  in  the  same 
burel  and  in  the  same  condition  in  which  it  was 
purchased  in  Massschusetts."  The  defendants 
contended  that  the  Statute  was  unconstitutional, 
because  it  was  "  in  violation  of  certain  public 
treaties  of  the  United  SUtes  with  Holland, 
France  and  other  countries,  containing  stipula- 
tions for  the  admission  of  spirits  into  the 
United  States,"  and  because  it  was  repugnant  to 
the  clauses  of  the  Constitution  of  tne  United 
States  restricting  the  power  of  the  States  to  lay 
duties  on  imports  or  exports,  and  granting  the 
power  to  Congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States. 
87]  Chiff  Justice  Parker  instructed  the  Jury  "that 
this  State  could  not  regulate  commerce  between 
this  and  other  States;  that  this  State  could  not 
prohibit  the  introduction  of  articles  from 
another  State  with  such  a  view,  nor  prohibit  a 
sale  of  them  with  such  a  purpose;  but  that,  al- 
though the  State  could  not  make  such  laws 
with  such  views  and  for  such  purposes,  she 
was  not  entirely  forbidden  to  legislate  in  rela- 
tion to  articles  introduced  from  foreign 
coi..  lies,  or  from  other  States;  that  she  might 
tax  them  the  same  as  other  property,  and  might 
reflate  the  sale  to  some  extent;  that  a  State 
might  pass  health  and  police  laws,  which 
would,  to  a  certain  extent,  affect  foreign  com- 
merce, and  commerce  between  the  States;  and 
that  Uiis  Statute  was  a  regulation  of  that  char- 
acter, and  constitutional.  After  a  verdict  of 
guiltv,  exceptions  to  this  instruction  were  over- 
ruled by  the  highest  court  of  the  State.  46  U. 
S.  5  How.  654-567  [12:  278-280];  13  N.  H.  686. 


In  that  case,  as  in  the  case  at  bar,  the  Statute 
of  the  State  prohibited  sales  of  intoxicating 
liquors  by  any  person  without  a  license  from 
municipal  authorities^  and  authorized  licenses 
to  be  granted  only  to  persons  residing  within 
the  State;  and  the  liquors  were  sold  within  the 
State  by  the  importer,  and  in  the  same  barrel, 
ke^  or  case,  unbroken  and  in  the  same  con- 
dition, in  which  he  had  brought  them  from 
another  State.  Yet  the  judjjrment  of  the 
highest  court  of  New  Hampshire  was  unani- 
mously affirmed  by  this  court. 

Chief  Justice  Taney,  Mr.  Justice  Catron  and 
Mr,  Justice  Nelson  were  of  opinion  that  the 
Statute  of  New  Hampshire  was  a  regulation  of 
interstate  commerce,  but  yet  valid  so  leng  as  it 
was  not  in  coutlict  with  any  Act  of  Congress. 

Chief  Justice  Tanev,  after  recognizing  that 
"spirits  and  distilled  liauors  are  universally 
admitted  to  be  subjects  oi  ownership  and  prop- 
erty, and  are  therefore  subjects  of  exchange, 
barter  and  traffic,  like  any  other  commodity^in 
which  a  right  of  property  exists;  and  Congress, 
under  its  general  power  to  regulate  commerce 
with  foreign  nations,  may  prescribe  what  article 
of  merchandise  shall  be  admitted  and  what  ex- 
cluded, and  may  therefore  admit,  or  not,  as  it 
shall  deem  best,  the  importation  of  ardent 
spirits;  and  inasmuch  as  the  laws  of  Congress 
authorize  their  importation,  no  State  has  a 
right  to  prohibit  their  introduction;"  and  yet 
upholding  the  validity  of  the  Statutes  of  Mas- 
sachusetts and  Rhode  Island,  as  not  interfering 
with  the  trade  in  ardent  spirits  while  they  re- 
mained a  part  of  foreign  commerce,  and  were 
in  the  hands  of  the  importer  for  sale,  in  the 
cask  or  vessel  in  which  the  laws  of  Congress 
authorized  them  to  be  imported  (p.  577  [2^]), 
proceeded  to  state  the  case  from  Neit  Hamj)- 
ahire  as  follows: 

"The  present  case,  however,  differs  from 
Broum  v.  Maryland  in  this, —  that  the  former 
was  one  aiising  out  of  commerce  with  foreign 
nations,  which  Congress  has  regulated  by  law; 
whereas  the  present  is  a  case  of  commerce 
between  two  States  in  relation  to  which  Con- 
gress has  not  exercised  its  power.  Some  Acta 
of  Congress  have  indeed  beien  referred  to  in  re- 
lation to  the  coasting  trade.  But  they  arc  evi- 
dentlv  intended  merely  to  prevent  smuggling, 
and  do  not  regulate  imports  or  exports  from 
one  State  to  another.  This  case  differs  also 
from  the  cases  of  Massachusetts  and  Rhode 
Island;  because,  in  these  two  cases,  the  laws  of 
the  States  operated  upon  the  articles  after  they 
had  passed  beyond  the  limits  of  foreign  com- 
merce, and  coDsequently  were  bevond  the  con- 
trol and  power  of  Congress.  But  the  law  of  New 
Hampshire  acts  directly  upon  an  import  from 
one  State  to  another,  while  in  the  hands  of  the 
importer  for  sale,  and  is  therefore  a  regulation 
of  commerce,  acting  upon  the  article  while  it  is 
within  the  admitted  jurisdiction  of  the  general 
government,  and  subject  to  its  control  and 
regulation."  p.  678  [289].  And  he  concluded 
his  opinion  thus:  "Upon  the  whole,  therefore, 
the  law  of  New  Hampshire  is,  in  my  judgment, 
a  valid  one.  For,  although  the  gin  sold  was 
an  import  from  another  State,  and  Congress 
have  clearly  the  power  to  regulate  such  im- 
portations, under  the  grant  of  power  to  regulate 
commerce  among  the  several  States,  yet,  as 
Congress  has  made  no  regulation  on  the  sub- 
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Ject,  the  traffic  in  tbe  article  mtij  be  lawfully 
regulated  by  tbe  State  as  soon  as  it  islanded  in 
Its  teiTitory,  and  a  tax  imposed  upon  it,  or  a 
license  required  or  tbe  sale  altogether  pro- 
hibited, according  to  the  policy  which  the 
State  may  suppose  to  be  its  interest  or  duty  to 
pursue."  p.  586  [293]. 
1391  ^^'  Justice  Catron  expressed  similar  views. 
^  While  he  was  of  opinion  that  the  ultimate  right 
of  determining  what  commodities  might  be 
lawful  subjects  of  interstate  commerce  be- 
longed to  Congress  in  the  exercise  of  its  power 
to  regulate  commerce,  and  not  to  the  Stntes  in 
the  exercise  of  the  police  power,  he  was  equally 
clear  that  the  Statute  of  New  Hampshire  was 
a  valid  regulation,  in  the  absence  ox  any  legis- 
lation upon  the  subject  by  Congress.  Alter 
poiuting  out  the  dilHculties  standing  in  the  way 
of  any  attempt  by  Congress  to  make  the  special 
and  various  regulations  reouired  at  different 

E laces  at  the  maritime  or  inland  borders  of  the 
tates,  he  said:  *'l  admit  thiit  this  condition  of 
things  does  not  settle  the  question  of  contested 
power;  but  it  satisfactorily  shows  that  Congress 
cannot  do  what  tbe  States  have  done,  are  doing 
and  must  continue  to  do,  from  a  controlling 
necessity,  even  should  the  ezclusiye  power  in 
Congress  be  maiutiiined  by  our  decision."  p. 
(KKJ  [802].  "Congress  has  stood  by  for  nearly 
sixty  years,  and  seen  the  States  regulate  the 
commerce  of  the  whole  country,  n&ore  or  less,  at 
the  ports  of  entry  and  at  all  their  borders,  with- 
out objection;  and  for  this  court  now  to  decide 
that  the  power  did  not  exist  in  the  States,  and 
that  all  they  had  done  in  this  respect  was  void 
from  the  beginning,  would  overtnrow  and  an- 
nul entire  codes  of  state  legislation  on  the  par- 
ticular subject.  We  would  by  our  decision 
expunge  more  state  laws  and  city  corporate 
regulations  than  Congress  is  likely  to  make  in  a 
century  on  the  same  subject;  and  on  no  better 
assumption  than  that  Congress  and  the  State 
Legislatures  had  been  altogether  mistaken  as 
to  their  respective  powers  for  fift^  years  and 
more.  If  lonr  usage,  general  acquiescence  and 
the  absence  01  complaint  can  settle  the  inter- 
pretation of  the  clause  in  question,  then  it 
should  be  deemed  as  settled  in  conformity  to 
the  usa^  by  the  courts."  p.  607  [808].  And 
finally,  in  summing  up  his  conclusions,  he  said: 
'*  That  the  law  of  New  Hampshire  was  a  regu- 
lation of  commerce  among  the  States  in  regard 
to  the  article  for  selling  of  which  the  de^nd- 
ants  were  indicted  and  convicted;  but  that  the 
state  law  was  constitutionally  passed,  because 
of  the  power  of  the  State  thus  to  regulate;  there 
being  no  regulation  of  Congress,  special  or  gen- 
eral, in  existence,  to  which  the  state  law  was 
1401  repugnant."  pp.  608,  609  [8031 
**"J  Mr.  i7i^«ft(^  Kelson  expressed  nis  concurrence 
in  the  opinions  delivered  by  the  chief  justice  and 
Mr,  JuHiee  Catron,  p.  618  [3081. 

Juiticet  McLean,  Daniel,  Woodbury  and 
Orier,  on  the  other  hand,  were  of  opinion  that 
the  License  Laws  of  New  Hampshire,  as  well  as 
those  of  Massachusetts  and  Rhode  Island,  were 
merely  police  regulations  and  not  regulations  of 
commerce,  although  they  might  incidentally 
affect  commerce. 

Mr,  JutUce  McLean,  in  the  course  of  his 
opinion  in  Thurlaw  v.  Massaehu^etta,  said: 
"The  License  Acts  of  Massachusetts  do  not 
purport  to  be  a  regulation  of  commerce.  They 
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are  essentially  police  laws.  Enactments  simi* 
lar  in  principle  are  common  to  all  the  States. 
Since  tbe  adoption  of  its  Constitution  they  have 
existed  in  Massachusetts."  p.  588  [2941.  Maas. 
Stat.  1786,  chap.  68;  1792,  chap.  25;  7  Dane, 
Abr.  48,  44.  "It  is  the  settled  construction  of 
every  regulation  of  commerce,  that,  under  the 
sanction  of  its  general  laws,  no  person  can  in- 
troduce into  a  community  malignant  diseases, 
or  anything  which  contaminates  its  morals  or 
endangers  its  safety.  And  this  is  an  acknowl- 
edged principle  applicable  to  all  general  regu- 
lations. Inciividualsin  tbe  enjoyment  of  their 
own  rights  must  be  careful  not  to  injure  the 
rights  (H  others.  From  the  explosive  nature  of 
gunpowder,  a  city  may  exclude  it.  Now  this 
is  a  article  of  commerce,  and  is  not  known  to 
carr^  infectious  disease;  yet,  to  guard  aguinsta 
contingent  injury,  a  dty  may  prohibit  its  in- 
troduction. These  exceptions  are  always  im- 
plied in  commercial  regulations,  where  the 
general  government  is  admitted  to  have  tbe 
exclusive  power.  They  arc  not  regulations  of 
commerce,  but  acts  of  self-preservation.  And 
though  they  affect  commerce  to  some  extent, 
yet  such  effect  is  the  result  of  the  exercise  of  an 
undoubted  power  in  the  State."  pp.  589,  590 
[294,  295].  "A  discretion  on  this  subject 
must  be  exercised  somewhere,  and  it  can 
be  exercised  nowhere  but  under  the  state 
authority.  The  State  may  regulate  tbe  sale  of 
foreign  spirits,  and  such  regulation  is  valid, 
though  it  reduce  the  quantitv  of  spirits  con- 
sum^.  This  is  admitted.  And  bow  can  this 
discretion  be  controlled?  The  powers  of  the 
general  government  do  not  extend  to  it  It  is 
m  every  aspect  a  local  regulation,  and  relates  [14; 
exclusively  to  the  internal  police  of  the  State." 
p.  591  [295].  "The  police  power  of  a  Slate 
and  the  foreign  commercial  power  of  Congress 
must  stand  together.  Neither  of  them  can  be  so 
exercised  as  materially  to  affect  the  other.  Tbe 
sources  and  objects  of  these  powers  are  exclu- 
sive, distinct  and  indepcDdent.  and  are  essential 
to  both  governments.'^  p.  592  ("296]. 

In  his  opinion  in  Peiree  v.  yeie  Hampihire, 
he  declared  that  the  same  views  were  equally 
applicable  to  that  case;  and  added:  "  The  tax 
in  the  form  of  a  license,  as  here  presented, 
counteracts  no  policy  of  the  federal  govern- 
ment, is  repugnant  to  no  power  it  can  exercise, 
and  is  imposed  by  the  exercise  of  an  undoubted 
power  in  the  State.  The  license  system  is  a 
police  re/rulation,  and,  as  modified  in  the  State 
of  New  Hampshire,  was  designed  to  restrain 
and  prevent  immoral  indulgence,  and  to  ad- 
vance the  moral  and  physical  welfare  of  society. " 
"  If  this  tax  had  heen  laid  on  the  property  as 
an  import  into  tbe  State,  the  law  would  have 
been  repugnant  to  the  Constitution.  It  would 
have  been  a  regulation  of  commerce  among  the 
States,  which  has  been  exclusively  given  to 
Congress."  "But  this  barrel  of  gin,  like  all 
other  property  within  tbe  State  of  New  Hamp- 
shire, was  liable  to  taxation  by  the  State.  It 
comes  under  the  general  regulation,  and  cannot 
be  sold  without  a  license.  The  right  of  an  im- 
porter of  ardent  spirits  to  sell  in  the  cask,  with- 
out a  license,  does  not  attach  to  the  plaintiffs 
in  error,  on  rec  untof  their  having  transported 
this  property  from  Massachusetts  to  New 
Hampshire."    pp.  595,  596  [297]. 

Mr,  JusHci  Daniel  said:  *'  The  IAce\M«\jK«% 


103-180 


BUFREMB  COTJRT  OF  THS  UlTITED  STATES. 


Got.  Tkbm. 


of  MasDachusetts,  Rhode  Island  and  New 
Hnmpshire,  now  under  review,  impose  no  ex- 
action on  foreign  commerce.  They  are  laws 
simply  determining  the  mode  in  which  a  par- 
ticular commodity  may  he  circulated  within  the 
respective  jurisdictions  of  those  States,  vesting 
in  their  domestic  tribunals  a  discretion  in  select- 
ing the  agents  for  such  circulation,  without 
discriminating  between  the  sources  whence 
commodities  may  have  been  derived.  They  do 
not  restrict  importation  to  anjir  extent;  they  do 
not  interfere  with  it,  either  in  appearance  or 
reality;  they  do  not  prohibit  sales,  either  by 
wholesale  or  retail;  they  assert  only  the  power 
of  regulating  the  latter,  but  this  entirely  within 
the  sphere  of  their  peculiar  authority.  These 
laws  are  therefore  m  violation  neither  of  the 
Constitution  of  the  United  States,  nor  of  any  law 
nor  treaty  made  in  pursuance  or  under  authori- 
ty of  the  Constitution."  p.  617  [8071. 

Mr.  Justice  Woodbury  repeated  and  enforced 
the  same  views,  saying,  among  other  things: 
'*It  is  manifest  also,  whether  as  an  abstract 

Proposition  or  practical  measure,  that  a  prohi- 
itiqn  to  import  is  one  thine,  while  a  prohibi- 
tion to  sell  without  license  is  another  and  en- 
tirely different.  The  first  would  operate  on 
foreign  commerce,  on  the  voyage.  The  latter 
affects  only  the  internal  business  of  the  State 
after  the  foreign  importation  is  completed  and 
on  shore."  p.  619  [908].  "The  subject  of 
buying  and  selling  within  a  State  is  one  as  ex- 
clusiveljr  belonging  to  the  power  of  the  State 
over  its  internal  trade^  as  that  to  regulate  for- 
eign commerce  is  with  the  general  govern- 
ment, under  the  broadest  consti-uction  of  that 
power."  "The  idea,  too,  that  a  prohibition  to 
sell  would  be  tantamount  to  a  prohibition  to 
import  does  not  seem  to  me  either  logical  or 
founded  in  fact.  For,  even  under  a  prohibi- 
tion to  sell,  a  person  could  import,  as  he  often 
docs,  for  his  own  consumption  and  that  of  his 
family  and  plantations;  and  also,  if  a  merchant 
extensively  engaged  in  commerce,  often  does 
import  articles  with  no  view  of  selling  them 
here,  but  of  storing  them  for  a  higber  and 
more  suitable  maiket  in  another  State,  or 
abroad."  p.  620  [809].  "But  this  license  is  a 
regulation  neither  of  domestic  commerce  be- 
tween the  StatgB,  nor  of  foreign  commerce.  It 
does  not  operate  on  either,  or  the  imports  of 
either,  till  they  have  entered  the  State  and  be- 
come component  parts  of  its  property.  Then 
It  has  by  the  Constitution  the  exclusive  power 
to  regulate  its  own  internal  commerce  ana  busi- 
ness in  such  articles,  and  bind  all  residents, 
citizens  or  not,  bv  its  regulations,  if  they  ask 
Its  protection  ana  privileges;  and  Congress,  in- 
stead of  being  opposed  and  thwarted  by  regu 
lations  as  to  this,  can  no  more  interfere  in  it 
than  the  States  can  interfere  in  regulation  of 
foreign  commerce."  p.  625  [81 1].  "Whether 
such  laws  of  the  States  as  to  licenses  are  to  be 
classed  as  police  measures,  or  as  reflations  of 
their  internal  commerce,  or  as  taxation  merely, 
Imposed  on  local  property  and  local  business, 
ana  are  to  be  iustifled  by  each  or  by  all  of  them 
together,  is  of  little  consequence,  if  they  are 
laws  which  from  their  nature  and  object  must 
belong  to  all  sovereign  states.  Call  them  by 
whatever  name,  if  tnev  are  necessary  to  the 
well-being  and  independence  of  all  communi- 
ties, thej  remain  among  the  reserved  rights  of 
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the  Slates,  no  express  grant  of  them  to  the  gen- 
eral government  having  been  either  proper,  or 
apparently  embraced  in  the  Constitution.  So, 
whether  they  conflict  or  not»  indirectly  and 
slightly,  with  some  regulations  of  foreign  com- 
merce, after  the  subject  matter  of  that  com- 
merce touches  the  soil  or  waters  within  the  lim- 
its of  a  State,  is  not  perhaps  very  material,  if 
they  do  not  really  relate  to  that  commerce,  or 
any  other  topic  within  the  jurisdiction  of  the 
general  government"    p.  627  [812]. 

Mr,  Justice  Grier  did  not  consider  the  ques- 
tion of  the  exclusiveness  of  the  power  of  Con- 
gress to  regulate  foreign  and  interstate  com- 
merce as  involved  in  the  decision,  but  main- 
tained the  validity  of  the  Statutes  i^  Question 
under  "the  police  power,  which  is  exdusively 
in  the  States."    pp.  681,  682  [814]. 

The  other  members  of  the  court  at  that  time 
were  Mr,  Justice  Wayne  and  Mr.  Justice  Mc- 
Einley,  who  do  not  appear  by  the  report  to 
have  taken  part  in  the  decision  of  those  cases, 
although  the  former  appears  at  page  545  [274] 
to  have  been  present  at  the  argument,  and  by 
the  clerk's  minutes  to  have  been  upon  the  bench 
when  the  judgments  were  delivered.  It  is  cer- 
tain that  neither  of  them  dissented  from  the 
decision  of  the  court. 

The  consequences  of  an  opposite  conclusion 
in  the  case  from  New  Hampshire,  regarding 
liquors  brought  from  one  Slate  into  another, 
were  forcibly  stated  by  several  of  the  judges. 

Mr,  Justice  McLean  said:  "If  the  mere  con- 
veyance of  property  from  one  State  to  another 
shall  exempt  it  from  taxation,  and  from  gen- 
eral stale  regulation,  it  will  not  be  difficult  to 
avoid  the  police  laws  of  any  State,  especially 
by  those  who  live  at  or  near  the  boundary."  p. 
595  [297]. 

Mr.  Justice  Catron  said:  "To  hold  that  the 
State  license  Law  was  void,  as  respects  spirits  [144] 
coming  in  from  other  States  as  articles  of  com- 
merce, would  open  the  door  to  an  almost  entire 
evasion,  as  the  spirits  might  be  introduced  in 
the  smallest  divisible  quantities  that  the  retail 
trade  would  require;  the  consequence  of  which 
would  be,  that  the  dealers  in  New  Hampshire 
would  sell  only  spirits  produced  in  other  States, 
and  that  the  products  of  New  Hampshire 
would  find  an  unrestrained  market  in  the 
neighboring  States  having  similar  license  laws 
to  those  of  New  Hampshue."    p.  608  [308]. 

Mr,  Justice  Woodburv  said:  "If  the  prop- 
osition was  maintainable,  that,  without  any 
legislation  by  Congress  as  to  the  trade  between 
the  States  (except  that  in  coasting,  as  before 
explained,  to  prevent  smuggling),  anything  im- 
ported from  another  Slate,  foreign  or  domes- 
tic, could  be  sold  of  right  in  the  package  in 
which  it  was  imported,  not  subject  to  any  li- 
cense or  internal  regulation  of  a  State,  then  it 
is  obvious  that  the  whole  license  system  may 
be  evaded  and  nullified,  either  from  abroad,  or 
from  a  neighboring  State.  And  the  more  es- 
p^idally  can  it  be  aone  from  the  latter,  as  im- 
ports may  be  made  in  bottles  of  any  size,  down 
to  half  a  pint,  of  spirits  or  wines;  and  if  its 
sale  cannot  be  interfered  with  and  regulated, 
the  retail  business  can  be  carried  on  in  any 
small  quantity,  and  by  the  most  irresponsible 
and  unsuitable  persons,  with  perfect  impunity.'" 
pp.  625,  626  [8111. 

Mr.  Justice  Qner,  in  an  opinion  marked  hj 
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his  characteristic  vigor  and  directness  of 
thought  and  expression  (after  saj^in^  that  he 
mainly  concurred  with  Mr,  Justice  McLean), 
•ummed  up  the  whole  matter  as  follows: 

"The  true  question  presented  by  these  cases, 
•Dd  one  which  I  am  not  disposed  to  evade,  is, 
whether  the  States  have  a  right  to  prohibit  the 
sale  and  consumption  of  an  article  of  commerce 
which  they  believe  to  be  pernicious  in  its  ef- 
fects, and  the  cause  of  disease,  pauperism  and 
crime.  I  do  not  consider  the  question  of  the 
exclusiveness  of  the  power  of  Congress  to  re?- 
alate  commerce  as  necessarily  connected  witn 
the  decision  of  this  point 

"It  has  been  frequentlv  decided  by  this 
court,  'that  the  powers  which  relate  to  merely 
municipal  regulations,  or  what  may  more  prop- 
erly be  called  internal  police,  are  not  surren- 
dered by  the  States,  or  restrained  by  the  Con- 
stitution of  the  United  States;  and  that,  conse- 
quently, in  relstion  to  these,  the  authority  of  a 
btate  is  complete,  unqualified  and  exclusive.' 
Without  attemptinff  to  define  what  are  the 
peculiar  subjects  or  limits  of  this  power,  it  may 
safely  be  affirmed,  that  every  law  for  the  re- 
straint and  punishment  of  crime,  for  the  pres- 
ervation of  the  public  peace,  health  and  mor- 
als, must  come  within  this  category. 

"As  subjects  of  legislation,  they  are  from 
their  very  nature  of  primary  importance;  they 
lie  at  the  foundation  of  social  existence;  they 
are  for  the  protection  of  life  and  liberty,  and 
neces-sarily  compel  all  laws  on  subjects  of  sec- 
ondary importance,  which  relate  only  to  prop- 
erty, convenience  or  luxury,  to  recede,  when 
they  come  in  conflict  or  collision;  *ialuipop- 
uli  svprema  lex.* " 

"If  the  right  to  control  these  subjects  be 
'complete,  unqualified  and  exclusive  in  the 
State  Legislatures,  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their  op- 
erations, on  any  ground  of  prerogative  or  su- 
premacy. The  exigencies  of  the  social  com- 
pact require  that  such  laws  be  executed  before 
and  above  all  others. 

"It  is  for  this  reason  that  quarantine  laws, 
which  protect  the  public  heath,  compel  mere 
commercial  regulations  to  submit  to  their  con- 
trol. They  restrain  the  liberty  of  the  passen- 
gers, they  operate  on  the  ship  which  is  the  in- 
strument of  commerce,  and  its  officers  and 
crew,  the  agents  of  navigation.  Thev  seize 
the  infected  cargo,  and  cast  it  overboard.  The 
soldier  and  the  sailor,  though  in  the  service  of 
the  government,  are  arrestra,  imprisoned  and 

?unished  for  their  offenses  against  society, 
'supers  and  convicts  are  refined  admission 
into  the  country.  All  these  things  sre  done, 
not  from  any  power  which  the  States  assume 
to  regulate  commerce  or  to  interfere  with  the 
regulations  of  Congress,  but  because  police 
laws  for  the  preservation  of  health,  prevention 
of  crime  and  protection  of  the  public  welfare 
must  of  necessity  have  full  and  free  operation, 
according  to  the  exigency  which  requu-es  their 
interference. 

"It  is  not  necessary^,  for  the  sake  of  justify- 
ing the  state  legislation  now  under  considera- 
tion, to  array  the  appallinc  ststistics  of  misery, 
pauperism  and  crime  which  have  their  origm 
in  toe  use  or  abuse  of  ardent  spirits.  The  po- 
lice power,  which  is  exclusively  in  the  States, 
is  alone  competent  to  the  correction  of  these 
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great  evils,  and  all  measures  of  restraint  or 
prohibition  necessary  to  effect  the  purpose  are 
within  the  scope  of  that  authority.  There  is 
no  conflict  of  power,  or  of  legislation,  as  be- 
tween the  Slates  and  the  United  States;  each 
is  acting  within  its  sphere,  and  for  the  public 
good;  and  if  a  loss  of  revenue  should  accrue  to 
the  United  States  from  a  diminished  consump- 
tion of  ardent  spirits,  she  will  be  the  vainer  a 
thousand  fold  in  the  health,  wealth  ana  happi- 
ness of  the  people."    pp.  081,  682  [814]. 

This  abstract  of  tne  License  Cases  shows 
(what  is  made  yet  clearer  by  an  attentive  read- 
ing of  the  opinions  as  a  whole)  that  the  differ- 
ence of  opinion  among  the  judges  was  upon 
the  question  whether  the  State  Statutes,  which 
all  agreed  had  some  influence  upon  commerce, 
and  all  agreed  were  valid  exercises  of  the  po- 
lice power,  could  properly  be  called  regula- 
tions of  commerca 

While  many  of  the  judges  said  or  assumed 
that  a  State  could  not  restrict  the  sale  by  tbe 
importer  and  in  the  original  packages  of  intox- 
icating liouors  imported  from  a  foreign  coun- 
try, which  Congress  had  authorized  the  im- 
portation of,  and  had  caused  duties  to  be  levied 
upon,  all  of  them  undoubtingly  held  that, 
where  Congress  had  not  legislated,  a  State 
might,  for  the  protection  of  the  health,  the 
morals  and  the  safety  of  its  inhabitants,  re- 
strict or  prohibit,  at  its  discretion  and  accord- 
ing to  its  own  views  of  policy,  the  sale  by  tbe 
importer  of  intoxicating  liquors  brought  into 
it  from  another  State,  and  remaining  in  the  l)ar- 
rels  or  packages  in  which  they  were  brought 
in. 

The  ability  and  thoroughness  with  which 
those  cases  were  argued  at  tbe  bar  and  on  the 
bench,  the  care  and  thought  bestowed  upon 
their  consideration,  as  manifested  in  the  opin- 
ions delivered  by  the  several  judges,  and  tbe 
confidence  with  which  each  judge  expressed 
his  concurrence  in  the  result,  make  the  decis-  [14' 
ion  of  tbe  highest  possible  authority.  It  has 
been  accepted  and  acted  on  as  such  by  the 
Legislatures,  the  courts  and  the  people,  of  the 
nation  and  of  tJie  States,  for  forty  years.  It 
has  not  been  touched  by  any  Act  of  Congress; 
it  has  guided  the  legislation  of  many  of  the 
States;  and  it  has  been  treated  as  beyond  ques- 
tion by  this  court  in  a  long  series  of  cases. 
Veane  v.  Mocr  (1852)  56  U.  S.  14  How.  568, 
575  [14:  545.  5481;  8innot  v.  Davenport  (1859) 
63  U.  S.  22  How.  227,  248  [16:  248,  247];  Oil- 
man V.  Philadelphia  (1865)  70  U.  S.  8  Wall. 
718,  780  [18:  96,  1011;  Pervear  v.  Massachu- 
setts (tR66)  72  U.  S.  5  Wall.  476.  479  [18:  608, 
6091;  Woodruff  v.  Purham  (1868)  76  U.  8.  8 
Wall  128,  189  [19:  882,  387];  United  States  v. 
Dewitt  (1869)  76  U.  S.  9  Wall.  41,  45  [19:  698, 
594];  Henderson  v.  New  York  City  (1876)  92 
U.  S.  259,  274  [28:  548.  549];  Boston  Beer  Co. 
V.  Massachusetts  (1877)97  U.  S.  26. 83  [24:  989, 
992];  Patterson  v.  Kentucky  (1878)  97  U.  S. 
501,  508  [24:  1115,  1116J;  Mobile  County  v. 
Kimball  (1880)  102  U.  S.  691,  701  [26:  288, 
241]:  Brown  v.  Houston  (1885)  114  U.  S.  622, 
631  [29:  257,  260];  Walling  v.  Michigan  (188(i) 
116  U.  S.  446,  461  [29:  691.  696]:  Mugler  v. 
Kansas  (1887)  128  U.  S.  628,  667,  658  [31:  205, 
209]. 

In  the  Passenger  Cases,  48  U.  8.  7  How.  283 
[12:  702],  decided  in  1849,  two  years  after 
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the  Lieenw  Cafes,  Statutes  of  New  York  and 
Mn^sncUa^etts,  imposiDg  taxes  upon  alien  pas- 
sengers ariiving  from  abroad,  were  adjudged  to 
be  repugnant  to  the  Constitution  and  laws  of  the 
United  States,  and  therefore  void,  by  the  opin- 
ions of  Jvstie^s  lilcLean,  Wayne,  Catron,  Mc- 
Kinley  and  Grier,  against  the  dissent  of  Chief 
Justice  Taney  and  Jvstices  Daniel,  Nelson  and 
Woodbury,  each  of  the  judges  delivering  a 
separate  opinion.  The  decision  in  the  License 
Cases  was  relied  on  by  each  of  the  dissentiiig 
judges;  pp.  470.  483,  497,  518.  524,  559  [780, 
780,  792,  801.  803,  818];  and  no  doubt  of  the 
soundness  of  that  decision  was  suggested  in  the 
opinions  of  the  majority  of  the  court,  or  in  any 
of  the  subsequent  cases  in  which  the  judg- 
ment of  that  majority  was  afterwards  approved 
and  followed.  Henderson  v.  Neto  Tork  City 
and  Commissioners  of  Immigration  v.  North 
German  Uoyd,  92  U.  S.  259  128:  5431;  Chy 
Lung  V.  Freeman,  92  U.  S.  275  [23:  550];  New 
Tork  V.  Compagnie  Generals  TYansatlantique, 
107  U.  S.  59  [27:  383];  Head-Money  Casts,  112 
U.  8.  580  hS:  798]. 

When  Mr,  Justice  Grier,  in  the  Passenger 
Cases,  48  U.  8.  7  How.  462  [12:  777],  said, 
"And  to  what  weight  is  that  argument  enti- 
tled, which  assumes,  that,  because  it  is  the 
policy  of  Congress  to  leave  this  intercourse 
free,  therefore  it  has  not  been  regulated,  and 
each  State  may  put  as  many  restrictions  upon 
it  as  she  pleases?" — the  context  shows  that  he 
bad  in  mind  cases  in  which  the  policy  to  leave 
commerce  free  had  been  manifested  by  statute 
or  treaty;  and  he  had  already  (p.  457  [775]) 
made  it  manifest  that  he  did  not  intend  to  re- 
tract or  to  qualify  bis  opinion  in  the  License 
Cases, 

An  intention  on  the  part  of  Congress  that 
commerce  shall  be  free  from  the  operation  *of 
laws  passed  by  a  State  in  the  exercise  of  its 
police  power  cannot  be  inferred  from  the  mere 
lact  of  there  being  no  national  legislation  upon 
the  subject,  unless  in  matters  as  to  which  the 
power  of  Congiess  is  exclusive.     Where  the 

Sower  of  Congress  Is  exclusive,  the  States 
ave,  of  course,  no  power  to  legislate:  and  it 
may  be  said  that  Congress,  by  not  legislating, 
manifests  an  intention  that  there  should  be  no 
legislation  on  the  subject.  But  in  matters  over 
which  the  power  of  Congress  is  paramount 
only,  and  not  exclusive,  the  power  of  the  State 
is  not  excluded  until  Congress  has  legislated; 
and  no  intention  that  the  States  should  not  ex- 
ercise, or  continue  to  exercise,  their  power  over 
the  subject  can  be  inferred  from  the  want  of 
coneressional  legislation.  Parkersburg  d  0, 
R  Transp.  Go,  v.  ParkerOmrg,  107  U.  8.  691, 
702-704  [27:  584.  589]. 

The  true  test  for  determining  when  the  power 
of  Congress  to  regulate  commerce  is,  and  when 
it  is  not,  exclusive,  was  formulated  and  estab- 
lished in  Cooley  v.  Fhiladclp/tia  Poord  of  War- 
dens,  53  U.  S.  12  How.  299  [13:  996],  concern- 
ing the  validity  of  a  state  law  for  the  regulation 
of  pilots  and  pilotage,  in  which  Mr,  Justice 
Curtis,  in  delivering  judgment,  said:  "When 
the  nature  of  a  power  like  this  is  spoken  of, 
when  it  is  said  that  the  nature  of  the  power  re- 
quires that  it  should  be  exercised  exclusively 
by  Congress,  it  must  be  intended  to  refer  to  the 
subjects  of  that  power,  and  to  say  they  are  of 
inch  a  nature  as  to  require  exclusive  legisla- 
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tion  by  Congress.  Now,  the  power  to  regulate 
commerce  embraces  a  vast  field,  containing  not 
only  many,  but  exceedingly  various  subjects, 
quite  unlike  in  their  nature;  some  imperatively 
demanding  a  single  uniform  rule,  operating 
equally  on  the  commerce  of  the  United  States 
in  every  port;  and  some,  like  the  subject  now 
in  question,  as  imperatively  demanding  that  [^^^l 
diversity  which  alone  can  meet  the  local  neces- 
sities 01  navigation.  Either  absolutely  to  af- 
firm or  deny  that  the  nature  of  this  power 
requires  exclusive  legislation  by  Congress,  ia 
to  lose  sight  of  the  nature  of  the  subjects  of 
this  power,  and  to  assert,  concerning  all  of 
them,  what  is  really  applicable  but  to  a  part 
Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform 
system,  or  plan  of  regulation,  may  justly  be 
said  to  be  of  such  a  nature  as  to  require  exclu- 
sive legislation  by  Congress."  He  then  stated 
that  the  Act  of  Congress  of  August  7,  1789, 
chap.  9,  §  4  (1  Stat.  54),  in  regard  to  pilotage, 
manifested  the  understanding  of  Congress,  at 
the  outset  of  the  government,  that  the  nature 
of  the  subject  was  not  such  as  to  require  its  ex- 
clusive legislation,  but  was  such  that,  until 
Congress  should  find  it  necessary  to  exercise  its 
power,  it  should  be  left  to  the  legislation  of 
the  States,  because  it  was  local  and  not  na- 
tional, and  was  likely  to  be  best  provided  for, 
not  by  one  system  or  plan  of  regulation,  but 
by  as  many  as  the  legislative  discretion  of  the 
several  States  should  deem  applicable  to  the 
local  peculiarities  of  the  ports  within  their 
limits;  and  he  added,  in  words  which  appear 
to  us  equally  appropriate  to  the  case  now  before 
the  court:  "The  practice  of  the  States,  and  of 
the  national  government,  has  been  in  conform- 
ity with  this  declaration,  from  the  origin  of  the 
national  government  to  this  time;  and  the  nat- 
ure of  the  subject,  when  examined,  is  such  as 
to  leave  no  doubt  of  the  superior  fitness  and 
propriety,  not  to  say  the  absolute  necessity,  of 
different  systems  oi  regulation,  drawn  from 
loc^  knowledge  and  experience,  and  con- 
formed to  local  wants."  "We  are  of  opinion 
that  this  state  law  was  enacted  by  virtue  of  a 
power  residing  in  the  State  to  legislate;  that  it 
is  not  in  conflict  with  any  law  of  Congress; 
that  it  does  not  interfere  with  any  system  which 
Congress  has  established  by  making  regula- 
tions, or  by  intentionally  leaving  individuals  to 
their  own  unrestricted  action.*  53  U.  S.  13 
How.  819-821  [13:  1005], 

In  Gilman  v.  Philadelphia,  70  U.  B.  8  Wall. 
718,  780  [18:  96,  101],  this  court,  speaking 
by  Mr,  Justice  Sway ne.  applying  the  same  test, 
and  relying  on  Willson  v.  Black  Bird  Creek 
Marsh  Co.  and  Cooley  v.  Philadelphia  Board  cf 
Wardens,  above  cited,  upheld  the  validity  of 
a  statute  of  Pennsylvania  authorizing  the  con-  [15i 
struction  of  a  bridge  across  the  Schuylkill 
River,  so  as  to  prevent  the  passage  of  vessels 
with  masts;  and.  after  stating  the  points  ad- 
judged in  Brown  v.  Maryland  and  in  the  Pos- 
senger  Cases,  said:  "But  a  State,  in  the  exercise 
of  its  police  power,  may  forbid  spirituous 
liquor  imported  from  abroad,  or  from  another 
State,  to  be  sold  by  retail,  or  to  be  sold  at  all, 
without  a  license;  and  it  may  visit  the  violation 
of  the  prohibition  with  such  punishment  as  it 
may  deem  proper.  License  Cases,  46  U.  S.  5 
How.  504  [12:  256]." 
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By  the  same  test  and  upon  the  authority  of 
Willson  V.  Black  Bii-d  Creek  Marsh  Co.,  a  stat- 
ute of  Wisconsin,  authorizing  the  erection  of  a 
dam  across  a  navigable  river,  was  held  to  be 
constitutional  in  Pound  v.  Turck,9^  U.  S.  459, 
463  [24:  525,  626].  To  the  like  effect  are 
WaiametU  Iron  Bridge  Co,  v.  Hatch,  125  U.  S. 
1,  8-12131:  629,631-633],  and  other  cases  there 
cited. 

Upon  like  grounds,  it  was  held,  in  Mobile 
County  Y.  Kimball,  102  U.  S.  691  [26:  238],  that 
a  statute  of  Alabama,  aulhorizine:  the  improve- 
ment of  the  Harbor  of  Mobile,  aid  not  trench 
upon  the  commercial  power  of  Congress;  and 
the  court,  after  pointing  out  that  some  expres- 
sions of  Chitf  Justice  Marshall  in  Oibbons  v. 
Ogden  as  to  the  ezclusiveness  of  the  power  of 
Congress  to  regulate  commerce  were  restricted 
by  the  facts  of  that  case,  and  by  the  subsequent 
judgment  in  Willson  v.  Black  Bird  Creek  Marsh 
Co.,  said:  "In  the  License  Cases,  which  were 
before  the  court  in  1847.  there  was  great  diver- 
sity of  views  in  the  opinions  of  the  diffcreot 
judges  upon  the  operation  of  the  grant  of  the 
commercial  power  of  Congress  in  the  absence 
of  congressional  legislation.  Extreme  doc- 
trines upon  both  sides  of  the  question  were  as- 
serted by  some  of  the  judges;  but  the  decision 
reached,  so  far  as  it  can  be  viewed  as  deter- 
mining any  question  of  construction,  was  con- 
firmatory of  the  doctrine  that  legislation  of 
Congress  is  essential  to  prohibit  the  action  of 
the  States  upon  the  subjects  there  considered." 
102  U.  S.  700,  701  j;i:6:240,  2411. 

In  Woodruff  y,  Parham,  75  tf.  B.  8  Wall.  123 
[19:  382],  a  state  statute,  imposing  a  uniform 
tax  on  all  sales  by  auction  within  it,  was  held 
constitutional,  as  applied  to  sales  of  goods  the 
product  of  other  States  and  sold  in  the  original 
and  unbroken  packages.  In  Hinson  v.  Lott, 
75  U.  8.  8  Wall.  148  [19:  8871.  decided  at  the 
same  time,  it  was  adjudged  that  a  state  statute 
which  prohibited  any  dealers,  introducing  any 
intoxicating  liquors  into  the  State,  from  offer- 
ing them  for  sale,  without  first  paying  a  tax  of 
fifty  cents  a  gallon,  and  imposed  a  like  tax  on 
liquors  manufactured  within  the  State,  was 
valid,  as  applied  to  liquors  brought  from  an- 
other State,  and  held  and  offered  tor  sale  in  the 
same  barrels  or  packages  in  which  thev  were 
brought  in;  because,  in  the  words  of  Mr.  Jus- 
/fc^ Miller, who  delivered  theopinion  of  thecourt 
in  both  cases,  it  was  not  "an  attempt  to  regulate 
commerce,  but  an  appropriate  and  legitimate 
exercise  of  the  taxing  power  of  the  State."  75 
U.  S.  8  Wall.  153  [19:  389].  These  two  cases 
were  cited  by  the  court  in  Low  v.  Austin,  80 
U.  S.  13  Wall.  29,  34  [20:  517,  619],  and  in 
Cook  ▼.  Pennsylvania,  97  U.  8.  566,  578  [24: 
1015,  1017],  in  which,  in  accord  with  the 
opinions  in  the  License  Cases,  state  taxation 
upon  original  cases  of  wines  imported  from  a 
foreign  country,  and  upon  which  duties  had 
been  paid  under  Acts  of  Congress,  was  held  to 
be  invalid. 

In  Weltan  ▼.  Missouri,  91  U.  B.  275  [28 : 
847],  the  point  decided  was  that  a  state  statute, 
requiring  the  payment  of  a  license  tax  from 
persons*  selling,  by  going  from  place  to  place 
within  the  State  for  the  purpose,  goods  not  the 
growth  or  manufacture  of  the  State,  and  not 
from  persons  so  selling  goods  which  were 
the  growth  or  manufacture  of  the  State,  was 
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unconstitutional  and  void,  by  reason  of  the 
discrimination;  and  in  fJonje  Machine  Co.  v. 
Gage,  100  U.  S.  676  [25:  754],  a  state  statute  im- 
posing a  like  tax,  without  discriminating  as  to 
the  place  of  growth  or  produce  of  material  or 
manufacture, was  adjudged  tobeconstituiional 
and  valid,  as  applied  to  machines  made  in  and 
brought  from  another  Stale. 

In  Brown  v.  Houston,  114  U.  S.  622  [29 : 
257],  it  was  decided  that  coal  mined  in  Penn- 
sj'lvania  and  brought  in  boats  by  river  from 
Pittsburg  to  New  Orleans  to  be  there  sold  by 
the  boatload  on  account  of  the  Pennsylvania 
owner,  and  remaining  afloat  in  its  original  con- 
dition and  original  packages,  was  subject,  in 
common  with  all  other  property  in  the  city,  to 
taxation  under  the  General  Tax  Laws  of 
Louisiana;  and  the  court  referred  to  Woodruff 
V.  Parham,  above  cited,  as  upholding  the  va- 
lidity of  a  "tax  laid  on  auction  sales  of  all  prop- 
erty indiscriminately,"  and  "which  had  no 
relation  to  the  movement  of  goods  from  one 
State  to  another."    114  U.  S.  634  [29: 261]. 

In  Walling  v.  Michigan,  116  U.  8.  446  [29 : 
691],  the  Statute  of  Michigan,  which  was  held 
to  be  an  unconstitutional  restraint  of  interstate 
commerce,  imposed  a  different  tax  upon  per- 
sons engaged  within  the  State  in  the  businese 
of  selling  or  soliciting  the  sale  of  intoxicating 
liquors  to  be  sent  into  the  State,  from  that  im- 
posed upon  persons  selling  or  soliciting  the  sale 
of  such  liquors  manufactured  within  the  State; 
and  the  court  declared  that  the  Statute  would 
be  perfectly  justified  as  "an  exercise  by  the 
Legislature  of  Michigan  of  the  police  power  of 
the  State  for  the  diseourn;rement  of  the  use  of 
intoxicating  liquors,  ard  the  preservation  of 
the  health  and  morals  of  the  people,"  "if  it  did 
not  discriminate  against  the  citizens  and  pro- 
ducts of  other  States  in  a  matter  of  commerce 
between  the  States,  and  thus  usurp  one  of  the 
prcro<ratives  of  the  National  Legislature."  116- 
U.S.  460  [29:  695]. 

In  Wahaf^h,  St.  L.  <fc  P.  R.Co.  v.  Illinois.  118 
U.  S.  557  [30:  2441,  the  only  point  decided 
was  that  a  State  had  no  power  to  regulate  the 
rates  of  freight  of  any  part  of  continuous 
transpoi-tation  upon  railroads  partly  within  the 
State  and  parti v  in  other  States.  In  Bobbins 
V.  SItelby  County  Taxing  Dist.,  120  U.  8.  489 
[80:  694],  a  state  law  requiring  tie  payment  of 
a  license  tax  by  drummers  and  pcrsous  not 
having  a  regularly  licensed  house  of  business 
within  the  taxing  district,  offering  for  sale  or 
selling  any  goods  by  sample,  was  decided  to  be 
unconstitutional  as 'applied  to  persons  offering 
to  sell  goods  on  behalf  of  merchants  residing 
in  other  States,  because,  as  the  majority  of  the 
court  held,  its  effect  was  "to  tax  the  sale  of 
such  goods,  or  the  offer  to  sell  Ihem,  before 
they  are  brought  into  the  State."  120  U.  8. 
497  [30:  697],  Neither  of  those  cases  appears 
to  us  to  tend  to  limit  the  police  power  of  the 
State  to  protect  the  public  health,  the  public 
morals  and  the  public  peace  within  its  own 
borders. 

As  was  said  by  this  court  in  ^erlock  v.  AU 
ling,  93  U.  S.  99,  103  [23:  819,  820]:  "In  con- 
ferring  upon  Conjrress  the  regulation  of  com 
merce,  it  was  never  intended  to  cut  the  States 
off  from  legislating  on  all  subjects  relating  to 
the  health,  life  and  safety  of  their  citizens, 
though  the  legislation  might  indirectly  affect 
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the  commerce  of  the  country.  Legislation,  in 
a  great  variety  of  wa^s,  may  affect  commerce 
and  persons  engaged  m  it,  without  constituting 
«  regulation  of  it,  within  the  meaning  of  the 
Const  itution. "  It  was  accordingly  held  in  that 
case  that  an  action  against  a  earner  engaged  in 
interstate  commerce  might  be  maintained  un- 
<!ler  a  state  statute  giving  a  dvil  remedy,  un- 
known to  the  common  law,  for  negligence 
causing  death;  and  in  subsequent  cases  that 
what  a  State  might  punish  or  afford  redress 
for,  it  might  seek  by  proper  precautions  to 
prevent;  and  consequently,  that  a  state  statute 
lequiring,  under  a  penaJty,  engineers  of  all 
railroad  trains  within  the  State  to  be  examined 
and  licensed  by  a  state  board,  either  as  to  their 
qualifications  generally,  or  as  to  their  capacity 
to  distinguish  between  color  signals,  was  not  in 
its  nature  a  regulation  of  commerce,  but  was  a 
constitutional  exercise  of  the  power  reserved  to 
the  States,  and  intended  to  secure  the  safety  of 
persons  and  property  within  their  territorial 
limits,  and,  so  far  as  it  affected  interstate  com- 
merce, not  in  conflict  with  any  express  enact- 
ment of  Congress  upon  the  subject,  nor  con- 
trary to  any  intention  of  Congress  to  be  pre- 
sumed from  its  silence.  Smith- v,  Alabama, 
124  U.  8. 465  [81:  tiOSUKashtnUe,  C.  <t:Si.  L.  R 
Oo.  V.  Alabama,  128  U.  S.  96  [32:  8521. 

In  Hannibal  d  St,  J,  R,  Co,  v.  Hwen,  95 
U.  S.  465  [24:  527],  it  was  expressly  conceded, 
in  the  opinion  of  the  court  aelivered  by  Mr, 
-Justice  Strong,  that  a  State,  in  the  exercise  of 
its  police  power,  could  "legislate  to  prevent 
the  spread  of  crime,  or  pauperism,  or  disturb- 
ance of  the  peace,"  as  well  as  "justify  the  ex- 
clusion of  property,  dangerous  to  the  property 
•of  citizens  of  the  State;  for  example,  animals 
having  contagious  or  infectious  diseases."  95 
TJ.  S.  471  [24:  5801.  And  the  decision,  by 
which  the  Statute  of  Missouri,  forbidding  the 
introduction  of  any  Texas,  Mexican  or  Indian 
cattle  into  the  State,  was  held  to  be  an  uncon- 
atitutional  interference  with  interstate  com- 
merce, rested,  as  clearly  appears  in  the  opinion 
in  that  case,  and  has  since  been  distinctly  rec- 
ognized by  the  court,  upon  the  ground  that 
the  Statute  made  no  distinction  in  the  trans- 
portation forbidden,  between  cattle  which 
might  be  diseased  and  those  which  were  not. 
Kimmish  ▼.  BaU,  129  U.  8.  217,  221  [82:  695, 
6961. 

The  authority  of  the  States,  in  the  exercise 
of  their  police  power,  and  for  the  protection  of 
life  and  health,  to  pass  laws  affecting  things 
which  ara  lawful  subjects  or  instruments  of 
commerce,  and  even  while  they  are  actually 
employed  in  commerce,  has  been  expressly 
recognized  by  Congress  in  the  Acts  regulating 
the  transportation  of  nitro-glyoerine,  as  well  as 
in  the  Acts  for  the  observation  and  execution 
•of  the  quarantine  and  health  laws  of  the  States. 
Rev.  Stat.  gS  4278-4280,  4792-4796. 

In  Morgairs  Steamship  Co,Y,  Louisiana  Board 
0f  Health,  118  U.  S.  455,  465  [80:  287,  242], 
t^e  system  of  quarantine  laws  established 
by  the  State  of  Louisiana  was  held,  in  accord- 
abce  with  earlier  opinions,  to  be  a  constitutional 
exercise  of  the  police  power;  and  it  was  said  by 
the  court:  "Quarantine  laws  belong  to  that 
cla^s  of  state  legislation  which,  whether  passed 
with  intent  to  regulate  commerce  or  not,  must 
be  admitted  to  have  that  effect,  and  which  are 
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valid  until  displaced  or  contravened  by  some 
legislation  of  Congress.  The  matter  is  one  in 
which  the  rules  that  should  govern  it  may  in 
many  respects  be  different  in  different  locali- 
ties, and  for  that  reason  be  better  understood 
and  more  wisely  established  by  the  local  au- 
thorities. The  practice  which  should  con- 
trol a  quarantine  station  on  the  Mississippi 
River,  a  hundred  miles  from  the  sea,  may  be 
widely  and  wisely  different  from  that  which  is 
best  for  the  Harbor  of  New  York."  It  waa 
added  that  in  this  respect  the  case  fell  within 
the  principle  of  Willmm  ▼.  Black  Bird  Creek 
Marsh  Co,,  Cooley  v.  Philadelphia  Board  ef 
Wardens,  Oilman  v.  Philadelphia,  Pmind  ▼. 
Turck  and  other  cases. 

In  Mugler  v.  Kansas,  128  U.  8.  628  [81 : 
2051,  the  court  said:  "In  the  License  Cases, 
46  tJ.  S.  5  How.  504  [12:  256],  the  ouestion 
was,  whether  certain  Statutes  of  Massachusetts, 
Rhode  Island  and  New  Hampshire,  relating  to 
the  saleof  spirituous  liquors,  were  repugnant  to 
the  Constitution  of  the  United  States.  In  deter- 
mining that  question  it  became  necessary  to  in- 
quire whether  there  was  any  conflict  between 
the  exercise  by  Congress  of  its  power  to  regu- 
late commerce  with  foreign  countries,or  among 
the  several  States,  and  the  exercise  by  a  State 
of  what  are  caUed  police  powers.  Although 
the  members  of  the  court  did  not  fully  agree  as 
to  the  grounds  upon  which  the  decision  should 
be  placed,  they  were  unanimous  in  holding 
that  the  Statutes  then  under  examination  were 
not  inconsistent  with  the  Constitution  of  the 
United  States,  or  with  any  Act  of  Congreas." 
123  U.  8.  657,  658  [81:  209]. 

In  Bowman  v.  Chicago  db  N,  W.  R,  Co,,  125 
U.  8.  465  [81:  700],  the  point,  and  the  only 
point,  deciaed  was  that  a  Statute  of  Iowa, 
which  forbade  common  carriers  to  bring  in- 
toxicating liquors  into  the  State  from  any  other 
State,  without  first  obtaining  a  certificate  from 
a  county  officer  of  Iowa  Uiat  the  consignee 
was  authorized  by  the  laws  of  Iowa  to  sell  auc^ 
liquors,  was  an  unconstitutional  regulation  of 
interstate  commerce.  While  Mr,  Justice  Field, 
in  his  separate  opinion  (p.  507  [714]),  intimated, 
and  three  dissenting  justices  (pp.  514, 515  [717]) 
feared,  that  the  decision  was  in  effect  incon- 
sistent with  the  decision  in  the  License  Oases, 
Mr,  Justice  Matthews,  who  delivered  the  judg- 
ment of  the  majority  of  the  court,  not  onfy 
cautiously  avoided  committing  the  court  to  any 
such  conclusion,  but  took  great  pains  to  mark 
the  essential  difference  between  the  two  decis- 
ions. On  the  one  hand,  after  making  a  careful 
analysis  of  the  opinions  in  the  License  Cases,  he 
said:  "From  this  analysis  it  is  apparent  that 
the  question  presented  in  this  case  was  not  de- 
cidea  in  the  License  Cases,  The  point  in  judg- 
ment in  them  was  strictly  confined  to  the  riffbt 
of  the  States  to  prohibit  the  sale  of  intoxicating 
liquor  after  it  had  been  brought  within  their 
territorial  limits.  The  right  to  bring  it  within 
the  States  was  not  questioned."  On  the  other 
hand,  in  stating  the  reasons  for  holding  the 
Statute  of  Iowa,  prohibiting  the  transportation 
of  liquors  from  another  State,  not  to  be  a  legiti- 
mate exertion  of  tlie  police  power  of  the  State 
of  Iowa,  he  said:  "  It  is  not  an  exercise  of  the 
jurisdiction  of  the  State  over  persons  and  prop- 
erty within  its  limits.  On  the  contrary,  it  la 
an  attempt  to  exert  that  jurisdiction  over  per- 
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sons  and  property  within  the  limits  of  other 
States.     It  seeks  to  prohibit  and  stop  their  pas- 
sage and  importation  into  its  own  limits,  and 
is  designed  as  a  regulation  for  the  conduct  of 
commerce  before  the  merchandise  is  brought 
to  its  border."    "But  the  right  to  prohibit  sales, 
so  far  as  conceded  to  the  States,  arises  onlv 
sfter  the  act  of  transportation  has  terminated, 
1)ecause  the  sales  which  the  State  may  forbid 
are  of  things  within  its  jurisdiction.    Its  power 
ever  them  does  not  begin  to  operate  until  they 
are  brought  within  the  territorial  limits  which 
circiimsciil)e  it."    125  U.  8.  479,  498.  499  [31: 
704.  711,  712]. 

In  the  opinion  of  the  majority  of  the  court 
In  that  case,  it  was  noted  that  the  omission  of 
Congress  to  legislate  might  not  so  readily  jus- 
tify an  inference  of  its  intention  to  exclude 
state  legislation  in  matters  affecting  interstate 
commerce,  as  in  those  affecting  foreign  com- 
merce; Mr,  Jvstke  Matthews  saving:  '•  The  or- 
ganization of  our  state  and  federal  system  of 
government  is  such  that  the  people  of  the  sev- 
eral States  can  have  no  relations  with  foreign 
powers  in  respi'Ct  to  commerce  or  any  other 
subject,  except  through  the  government  of  the 
United  States  and  its  laws  and  treaties.  The 
same  necessity  perhaps  does  not  exist  equally 
in  reference  to  commerce  among  the  States. 
The  power  conferred  upon  Congress  to  regulate 
commerce  among  the  States  is  indeed  contained 
in  the  same  clause  of  the  Constitution  which  con- 
fers upon  it  power  to  regulate  commerce  with 
foreign  nations.  The  grant  is  conceived  in  the 
same  terms.and  the  two  powers  are  undoubtedly 
of  the  same  class  and  character  and  equally  ex- 
tensive. The  actual  exercise  of  its  power  over 
either  subject  is  equally  and  necessarily  exclu- 
sive of  that  of  the  States,  and  paramount  over 
all  the  powers  of  the  States;  so  that  state  legis- 
lation, however  legitimate  in  its  origin  or  ob- 
iect,  when  it  conflicts  with  the  positive  legis- 
lation of  Congress,  or  its  intention  reasonably 
implied  from  its  silence,  in  respect  to  the  sub- 
ject of  commerce  of  both  kinds,  must  fail. 
And  yet  in  respect  to  commerce  among  the 
States,  it  may  be,  for  the  reason  already  as 


other,  said:  "The  demands  of  such  a  super- 
vision would  require,  not  uniform  legislation 
generally  applicable  throughout  the  United 
States,  but  a  swarm  of  statutes  only  locally  ap- 
plicable and  utterly  inconsistent."  A  situation 
more  paralyzing  to  the  state  irovemments,  and 
more  provocative  of  conflicts  between  the 
general  government  and  the  States,  and  less 
likely  to  have  been  what  the  fraraers  of  the 
Constitution  intended,  it  would  be  difficult  to 
imagine."    128  U.  S.  21,  22  [32:850,  851]. 

The  language  thus  applied  to  congressional 
supervision  or  the  manufacture  within  one 
State  of  intoxicating  liquors  intended  to  be 
sold  in  other  States  appears  to  us  to  apply  with 
hardly  less  force  to  the  regulation  by  Congress 
of  the  sale  within  one  State  of  intoxicating 
liquors  brought  from  another  State.  How  far 
the  protection  of  the  public  order,  health  and 
morals  demands  the  restriction  or  prohibition 
of  the  sale  of  intoxicating  liquors  is  a  question 
peculiarly  appertaining  to  the  Legislatures  of  the 
several  States,  and  to  be  determined  by  them 
upon  their  own  views  of  public  policy,  taking 
into  consideration  the  needs,  the  education,  the 
habits  and  the  usages  of  people  of  various 
races  and  origin,  and  living  in  regions  far  apart 
and  widely  differing  in  climate  and  in  physical 
characteristics.  The  local  option  laws  prevail- 
ing in  many  of  the  States  indicate  the  judg- 
ment of  as  many  Le^slatures  that  the  sale  of 
intoxicating  liquors  does  not  admit  of  regula- 
tion by  a  uniform  rule  over  so  large  an  area  as 
a  single  State,  much  less  over  the  area  of  a 
continent.  It  is  manifest  that  the  regulation 
of  the  sale,  as  of  the  manufacture,  of  such  liq- 
uors manufactured  in  one  State  to  be  sold  in 
another,  is  a  subject  which,  far  from  requiring, 
hnrdly  admits  of  a  uniform  system  or  plan 
throughout  the  United  States.  It  is,  in  its  very 
nature,  not  national,  but  local;  and  must,  in 
order  to  be  either  reasonable  or  effective,  con- 
form to  the  local  policy  and  legislation  con- 
'cerning  the  sale  or  the  manufacture  of  intoxi- 
cating liquors  generally.  Congress  cannot 
regulate  this  subject  under  the  police  power, 
because  that  power  has  not  been  conceded  to 


signed,  that  the  same  inference  is  not  always   Congress,  but  remains  in  the  several  States; 


to  be  drawn  from  the  absence  of  congressional 
legislation  as  might  be  in  the  case  of  commerce 
with  foreign  nations.  The  question,  there- 
fore, may  be  still  considered  in  each  case  as  it 
arises,  whether  the  fact  that  Congress  has 
failed  in  the  particular  instance  to  provide  by 
law  a  regulation  of  commerce  among  the  States 
Is  conclusive  of  its  intention  that  the  subject 
•hall  be  free  from  all  positive  regulation, or  that, 
\intil  it  positively  interferes.sucbcommercemay 
be  left  to  be  freely  dealt  with  bv  the  respective 
States."    125  U.  S.  482,  488  [81:  706]. 

In  Eidd  v.  Pearion^  128  U.  S.  1  [82:  846], 
m  Statute  of  Iowa,  prohibiting  the  manufacture 
or  sale  of  intoxicating  liquors,  except  for  me- 
chanical, medicinal,  culinary  and  sacramental 
purposes  onl^,  and  authorizing  any  building 
used  for  their  unlawful  manufacture  to  be 
abated  as  a  nuisance,  was  unnnimously  held 
to  be  constitutional,  as  applied  to  a  case  in 
which  the  liquors  were  manufactured  for  ex- 
portation and  were  sold  outside  the  State;  and 
the  court,  in  showing  how  impracticable  it 
would  be  for  Congress  to  regulate  the  manu- 
facture of  goods  in  one  State  to  be  sold  in  an 
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nor  under  the  commercial  power,  without 
either  prescribing  a  general  rule  unsuited  to 
the  nature  and  requirements  of  the  subject,  or 
else  departing  from  that  uniformity  of  refla- 
tion which,  as  declared  by  this  court,  in  Kidd 
▼.  Pearson,  above  cited,  it  was  the  object  of 
the  commercial  clause  of  the  Constitution  to 
secure. 

The  above  review  of  the  judgments  of  this 
court  since  the  decision  in  the  License  Cases  ^p- 
pears  to  us  to  demonstrate  that  that  decision, 
while  often  referred  to,  has  never  been  over- 
ruled or  its  authority  impugned. 

It  only  remains  to  sum  up  the  reasons  which 
have  satisfied  us  that  th<%  judgment  of  the  Su- 

greme  Court  of  Iowa  in  the  case  at  bar  should 
e  affirmed. 

The  protection  of  the  safety,  the  health,  the 
morals,  the  good  order  and  the  general  welfare 
of  the  people  is  the  chief  end  of  government. 
Solus  populi  suprema  lex.  The  police  power 
is  inherent  in  the  States,  reserved  to  them  by 
the  Constitutior,  and  necessary  to  their  exist- 
ence as  organized  governments.  The  Consti- 
tution of  the  United  States  and  the  laws  made 
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in  pursuance  thereof  beinff  the  supreme  law 
of  the  land,  all  statutes  of  a  State  must,  of 
course,  give  way,  so  far  as  they  are  repui^oant 
to  the  ^rational  Constitution  and  laws.  But 
an  intention  is  not  liehtly  to  be  imputed  to  the 
framers  of  the  Constitution,  or  to  the  Congress 
of  the  United  States,  to  subordinate  the  protec- 
tion of  the  safety,  health  and  morals  of  the  peo- 
ple to  tiie  promotion  of  trade  and  commerce. 

The  police  power  extends  to  the  control  and 
regulaUon  of  things  which,  when  used  in  a 
^ S® ]  lawful  and  proper  manner,  are  subjects  of  prop- 
erty and  of  commerce,  and  yet  may  be  used 
•o  as  to  be  injurious  or  dangerous  to  the  public 
safety,  the  public  health  or  the  public  morals. 
Common  experience  has  shown  tnat  the  general 
and  unrestricted  use  of  intoxicating  liquors 
tends  to  produce  idleness,  disorder,  dis&ase,  pau- 
perifflu  and  crime. 

The  power  of  regulating  or  prohibiting  the 
manufacture  and  Mile  of  intoxicating  liquors 
appropriately  belongs,  as  a  branch  of  ttie  i)olice 
power,  to  the  Legislatures  of  the  several  States, 
and  can  be  judiciously  and  effectively  exercised 
by  them  aJone,  according  to  their  views  of 
public  policy  and  local  ne^s;  and  cannot  prac- 
tically, if  it  can  constitutionally,  be  wieldeid  by 
Congress  as  part  of  a  national  and  uniform  sys- 
tem. 

The  Statutes  in  question  were  enacted  by  the 
State  of  Iowa  in  the  exercise  of  its  undoubted 
power  to  protect  its  inhabitants  against  the 
evils,  physical,  moral  and  social,  attending  the 
free  use  of  intoxicating  liquors.  They  are  not 
aimed  at  interstate  conmierce;  they  have  no  re- 
lation to  the  movement  of  goods  from  one  State 
to  another,  but  operate  only  on  intoxicating 
liquors  within  the  territorial  limits  of  the  State; 
tbev  include  all  such  liquors  without  discrimi- 
nation, and  do  not  even  mention  where  they 
are  made  or  whence  they  come.  They  affect 
'^nmfnerce  much  more  remotely  and  indirectlv 
than  laws  of  a  State  (the  validity  of  which  is 
nnouestioned),  authorizing  the  erection  of 
briages  and  dams  across  navigable  waters  with- 
in its  limits,  which  wholly  obstruct  the  course 
of  commerce  and  navigation;  or  than  ouaran- 
tine  laws,  which  operate  directly  upon  ail  ships 
and  merchandise  coming  into  the  ports  of  the 
State. 

If  the  statutes  of  a  State,  restricting  or  pro- 
hibiting the  sale  of  intoxicating  liquors  within 
its  temtory,  are  to  be  held  inoperative  and  void 
as  applied  to  liquors  sent  or  brought  from  an- 
other State  ana  sold  by  the  importer  in  what 
are  called  "original  packages,"  the  consequence 
must  be  that  an  inhabitant  of  any  State  may. 
under  the  pretext  of  interstate  commerce,  and 
without  license  or  supervision  of  any  public 
authority,  carry  or  send  into,  and  sell  in,  any 
or  all  of  the  other  States  of  the  Union  intoxi- 
80]  eating  liquors  of  whatever  description,  in  cases 
or  kegs,  or  even  in  single  bottles  or  flasks,  de- 
spite anv  legislation  of  those  States  on  the  sub- 
ject, ana  although  his  own  State  should  be  the 
only  one  which  nad  not  enacted  similar  laws. 
It  would  require  positive  and  explicit  legisla- 
tion on  the  part  of  Congress  to  convince  us 
that  it  contemplated  or  intended  such  a  result 

The  decision  in  the  License  Cases,  46  U.  S. 
6  How.  504  [12:  256],  by  which  the  court, 
maintaining  these  views.unanimously  adjudged 
thfit  a  general  statute  of  a  State,  prohibiting 
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the  sale  of  intoxicating  liquors  without  licenie 
from  municipal  authorities,  included  liquor* 
brought  from  another  State  and  sold  by  the 
importer  in  the  original  barrel  or  package^ 
should  be  upheld  and  followed,  because  it  wa* 
made  upon  full  argument  and  great  considera- 
tion; because  it  established  a  wise  and  just  rule* 
regarding  a  most  delicate  point  in  our  complex 
system  oi  government,  a  point  always  difficult 
of  definition  and  adjustment,  the  contact  b^ 
tween  the  paramount  commercial  power  grant- 
ed to  Congress  and  the  inherent  police  power 
reserved  to  the  States;  because  it  is  in  accord- 
ance with  the  usage  and  practice  which  hav» 
prevailed  during  the  century  since  the  adoption 
of  the  Constitution;  because  it  has  been  accept- 
ed and  acted  on  for  forty  years  by  Congress^ 
by  the  State  Legislatures,  by  the  courts  and  by 
the  people,  and  because  to  hold  otherwise 
would  add  nothing  to  the  dignity  and  suprem- 
acy of  the  powers  of  Congress,  while  it  would 
cripple,  not  to  say  destroy,  the  whole  control 
of  eveiy  State  over  the  sale  of  intoxicating  li<|- 
uors  within  its  borders. 

The  silence  and  inaction  of  Congress  upon 
the  subject,  during  the  long  period  since  the 
decision  in  the  License  Cases,  appear  to  us  to 
require  the  inference  that  Congress  intended 
that  the  law  should  remain  as  thereby  declared 
by  this  court,  rather  than  to  warrant  the  pre- 
sumption that  Congress  intended  that  com- 
merce among  the  States  should  be  free  from 
the  indirect  effect  of  such  an  exercise  of  the 
police  power  for  the  public  safety,  as  had  been 
adjudged  by  that  decision  to  be  within  the  con- 
stitutional authority  of  the  States. 

For  these  reasons  we  are  compelled  to  dissent 
from  the  opinion  and  judgment  of  the  majorllj 
of  the  court. 


HENRY  LYNG,  Plff.  in  Err.. 

V, 

THE  PEOPLE  OP  THE  STATE  OP 
MICHIGAN. 

(See  8.  0.  Reporter^  ed.  161-1G7.) 

I^te  cannot  tax  interstate  commerce — right  to 
sell  intaxicaiing  liquors  hy  importer  or  his 
agent— burdens  on  commerce— conmetion  ftrr 
skiing  liquor, 

L  No  State  has  the  rlffht  to  laj  a  tax  on  Interstate 
commeroe,  by  way  of  duties  laid  on  the  transpofw 
tation  of  the  subjects  of  that  commerce,  or  on 
the  receipts  derived  from  that  transportation,  or 
on  the  oooupation  or  businesB  of  carrying  It  on. 

2.  The  riirht  of  importation  of  ardent  spirits,  dis- 
tilled liquors,  ale  and  beer  from  one  State  inte 
another,  includes  the  riirht  of  sale  in  the  origlna* 
packages  at  the  place  where  the  importation  ter> 
minates. 

8.  A  State  cannot  exclude,  directly  or  indirectly^ 
the  subjects  of  interstate  oommerce,  or,  hj  the 
imposition  of  burdens  thereon,  refrulate  suob 
commerce,  without  oongressional  permission. 

Nora.— -^  to  votoer  of  Conortsa  to  re.'ndate  com* 
mercd,  see  note  to  Gibbons  v.  Ogden,  6:  23 ;  also  note 
to  Brown  v.  Maryland,  0:  978. 

Aa  to  interstaU  commerce,  reguUUion  of ;  power  of 
Con(pren^  how  tarcondusive^—ooe  note  to  Gloucester 
Ferry  Oo.  ▼.  Pennsylvania,  29:  158. 
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1880.  Ltho  t.  Pxoflb  of  thb  Statx  or  Hiohioui.  161-167 

i.   ArepTacnt>tlreoftbelDiporunltitoa8tateof  gafd   beer,   so  msnufactared  and    stored,   la 

mnlt  or  breired  Uquoi*  cannot  be  ooQvloted  for  quantities  eiceedinc  three  mUlom.  and  to  col- 

■elilDir.  In  original  oaiki.  at  Urn  place  where  the  lect  and  remU  the  proceeds  of  the  sales  theteof 

w™portadontern.[nat«d.lbBUguo™top<,rt«d,  ^^  g^,j  HagemeUter  &  Son,  and  was  ao  em- 

wtthout  bavin»  paid  a  tax  Impooed  by  Uie  State  pj^^^  „„  ^^  ^ji,  j^y  ^,  j^|y_  ,gg8 
on  me  diuiugbi.             ^^^^  ..  g    q^  ^^^  jg^j^  ^j^^  ^j,  j^,-     jggg^  ^^  ^^^ 

Submitted  Marth  19.1890.    'jkcim  ApHltB.  ^'i'T."*!"^.  ?''"' '".?".  ,5*^.*',  ^^° 

jj^  and  State  of  Michipnn,  said  defendant,  in  the 

course  of  hia  said  emplojmenl  bj  Hagemeiiler 

Pr  ERROR  to  the  Supreme  Court  of  the  State  &  Son,  did  deliver  from  said    warehouse  to 

of  Michigan  to  review  a  ludpneni  afflrmlnp  Martin  Lally  and  lo  divers  other  persons,  all  of 

K   judgment  of  the  Circuit  Court  for  Iron  whom  paid  him  therefor,  certain  of  said  tager 

County,  Micliigan,  convicting  Henry  Lyng  for  beer,  so  made  and  shipped  by  Hagemeister  Ic 

selling  as  aeent  of  the  importers  Into  the  Slate  Bon  from  Qreen  Bay  aforesaid,  in  quantitlet 

brewed  and  malt  liquors  at  wbolesule.  without  exceeding  three  gallons.    All  of  said  lager  beer 

having  paid  Ibe  state  tax  upon  the  busiucsa,  was  so  deliver^  In  the  original  packages  iu 

Beteried.  which  It  had  been  shipped.    The  defendant 

Statement  by  Mr.  Ohi^  J«.«»  Fuller,  '"'-f  fl-^Se^TSd  defendant  nor  the  said 

^S^th'e"  SitTouK  "  ^n'^CouS?;  STT™'f;L\^,rVCY  l\  tTR^vI? 

Micbig.nunderaninrorma.iona,,e^^^^^^ 

on  the  IBth  day  of  Ji  iy,  in  iU  7^^^f°^^  ford  ^         ,         ,   ,j  wholesale  or  at  wriol^ 

one  thon.«n(f  elehl  lu^ndred  and  e.gh.y  e,gH  ^,,  „„^  „tail.\or  given  any  bond  such  a.  " 

at  the  Village  of  Iron  River    in  said  Iron  j„pn,),.npH  in  A^t  iff' Hi«nf  tt,»P„hH^  a«. 

County,  Henry  Lyng.   then  and  there  bemg,  j 

was  a  person  wlio^e  biiBinesa  corsisted  In  part 

of  selling  at  wholesale  brewed  aad  maltliquore       Sections  1,  S,  4,  7  and  24  of  Aft  No.  81S  of 

^ot  proprielar;  patent  medicine),  as  agent  for  Public  Acts  of  Michigan  1887,  p.  440  ti  teq., 

Franz  Haiiemeister  and  Henry  Hagemeister,  are  as  follows: 

Zr-L      c  a        '  i.i,_...  1 .1 1 I ij  (ran  enact.   That  in  all  townships,  cllie*  and 

fcin,  Suggiiu  ■elllnii  llqior.  lot  cb.mlc.f,  "^f ""'"""""A  "1'"?  ". 'rtf,.'"' f  '  ^     ' 

»«lVdD.l  or  McnmlnUl  purpoM.  only  ud  ta  «"  P«"°°"  '  ?""  ^•"'""'i '"  -l»l«  <"  '»  P"". 

..*,co^,i„c.w|.h,j.',.^  ,L  o,  s  s  ra3S.'™.'X"^'j°;= 

rhe   case   went   to  the  supreme  (wurt  oi         _,_  .°„       _     .  ,„„ ,.    v    i 

tonn  ..ill,  inUraeUons  ioproce«l  to  Jodumral.  """'"'XS^'^^.S^I^l^  S'      i 

court  h.,i.g  .fl,in«l  Hf /udgu,™t.  the  o.™  ?*••  J  J"»"  "?1SS,„T,1  ?,  t.^iia  Z 

w«,  tbereujo  b„.gbt  to'thi.'Sun  bj™t  o.  i?,r,;.rd":s,;'mS!"b"r.d"o!°SS',:5 

^=  Jti^Jn'.^Vi^S^'ir^;.^  „..i,.^ .^  liquors  at  wholesale  or  retail,  or  at  wholesale 

.h7fnl1™lli  fi^f.  J^  ^  end  retail,  three  hundred  dollars  per  annum; 

the  following  facts  agreed:  ,,p^  ^^^  ^^^i^^  ^,  ^1„     ,p,rt,uo^  „  i^tox- 

"1.  Franz  Hagemeister  and  Henry  Hage-  icating  liquors  at  wholesale,  Ave  hundred  dol- 
meister  tre  dllzens  of  the  Untied  States  of  lars,  or  at  wholesale  and  retail,  eti;hl  hundred 
America  and  reside  at  Che  City  of  Green  Bav,  dollars,  per  annum;  upon  the  busineM  of  man- 
In  the  State  of  Wisconsin,  and  are  engaged  in  ufacturing  brewed  or  malt  liquors  for  sale, 
the  manufacture  of  lager  beer,  undertbe  name  sixty-five  dollars  per  annum;  upon  the  bual- 
of  '  Hagemeister  &  Son,'  at  Qreen  Bay  afore-  neas  of  manufacturing  for  sale  spirituous  or 
•aid,  where  ihev  have  a  brewery  for  the  man-  intoiicadnr  liquois,  eight  hundred  dollars  per 
vfacture  thereof.  annum.    No  person  paying  a  tax  on  splritu- 

"9.   Such  lager  beer  is  brewed  liquor  within  ousor  intoxicsting  liquors  under  this  Act  shall 

the  meaning  of  Act  No.  818  of  the  Laws  of  be  liable  to  pay  any  lax  on  the  sale  of  malt, 

Michigan  for  1887.  brewed  or  fermented  liquors.     No  person  pay- 

"S.   Said  Hflgemeister  ft  Son  own  a  ware-  bg  a  manufacturer'a  (ai  on  brewed  or  malt 

house  In  the  ViUnge  of  Iron  River,  In  (he  liquors  under  Ibis  Act  shall  be  liable  to  pay  a 

Township  of  Iron  River,  in  the  County  of  Iron  wholesale  dealer's  tax  on  the  same. 
and  State  of  Michigan,  where  they  store  quan-        "  Sec.  S.  Retail  dealers  of  spiiituoas  or  lo- 

tllies  of  their  lager  beer  so  made  by  them  at  toxloating  liquors,  and  brewed,  malt  and  fer- 

Qreen  Bay  aforesaid,  and  from  there  shipped  mented  liquors,  shall  be  held  end  deemed  to 

to  their  said  warehouse  in  said  Village  of  Iron  include  all  persons  who  se!l  any  of  such  llquora 

River,  to  be  there  stored  and  disposed  of.  by  the  drink,  and  in  quaniities  of  three  gallons 

"4.  The  defendant,   Henry   Lyng,   is  em-  or  less,  or  one  dozen  quart  bottles  or  less,  at  any 

ployed  by  said  Hagemeister  ft  Son  as  their  one  time,  (o  any  person  or  persons.     Wboto- 

sgent,  on  a  regular  salary,  to  look  after  Iheir  sale  dealers  shall  be  held  and  deemed  to  mean 

saii  warehouse,  to  lake  orders  for  and  deliver  and  Include  all  persons  who  sell  or  offer  for 
W  V.  fl.  Va\ 
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sale  such  liquors  and  beverages  in  qaantities  of 
more  than  three  gtillons,  or  more  thao  one 
dozen  quart  bottles,  at  any  one  time,  to  any  per- 
son or  persons.  No  tax  imposed  under  this 
Act  shall  be  required  from  any  person  for  sell- 
ing any  wine  or  cider  made  from  fruits  grown 
or  gathered  in  this  State,  unless  such  wine  or 
cider  be  sold  by  the  drink  as  other  beverages 
are. 

"  Sec.  4.  Every  person  engaged  in,  or  in- 
tending to  engage  in,  any  business  named  in 

164]  section  one  of  this  Act,  and  requiring  the  pay- 
ment of  any  tax  mentioned  in  said  section  one, 
shall,  on  or  before  the  first  day  of  May  in  each 
year,  make  and  file  with  the  county  treasurer 
in  the  county  where  it  is  proposed  to  carry  on 
•uch  business,  a  statement  in  writing  and  on 
oath,  showing  the  name  and  residence  of  such 
person,  the  ward,  village  or  township  in  which 
It  is  proposed  to  carry  on  such  sale  or  manu- 
facture, and  the  nature  of  the  business  which 
•uch  person  is  encaged  in,  or  is  intending  to 
engage  in;  and  shall,  on  or  before  the  first  day 
of  May  in  each  year,  pay  to  the  said  county 
treasurer,  in  advance,  the  taxes  required  by 
said  section  one  for  such  business  for  the  year 
commencing  on  said  first  day  of  May  and  end- 
ing on  the  thirtieth  day  of  April  next  there- 
after." 

"Sec.  7.  If  any  person  or  persons  shall 
engage  or  be  engagea  in  any  business  requir- 
ing the  payment  oi  a  tax  under  section  one  of 
this  Act  without  having  paid  in  full  the  tax 
required  by  this  Act,  and  without  having  the 
receipt  ana  notice  for  such  tax  posted  up  as 
required  by  this  Act,  or  without  having  made, 
executed  and  delivered  the  bond  required  by 
this  Act,  or  shall  in  any  manner  violate  any  of 
the  provisions  of  this  Act,  such  person  or  per- 
sons shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  if  there  is  no 
specific  penalty  provided  therefor  by  this  Act, 
shall  be  punished  by  a  fine  of  not  more  than 
two  hundred  doUars  and  costs  of  prosecution, 
or  by  imprisonment  in  the  county  jail  not  less 
than  ten  days  nor  more  than  ninety  days,  or 
both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.  And  in  case  such  fine 
and  costs  shall  not  have  been  paid  at  the  time 
such  imprisonment  expires  the  person  serving 
out  such  sentence  shall  be  further  detained  in 
jail  until  such  fine  and  costs  shall  have  been 
fully  paid:  Provided^  That  in  no  case  shall  the 
whole  term  of  imprisonment  exceed  six  months. 
And  any  person  or  persons  engaged  in  any 
business  requiring  the  payment  of  a  tax  under 
section  one  of  this  Act,  who,  after  paying  the 
tax  so  required,  shall  be  convicted  of  the  vio- 
lation of  any  of  the  provisions  of  this  Act, 
shall  thereby,  in  addition  to  all  other  penalties 
prescribed  by  this  Act,  forfeit  the  tax  so  paid 

L66]  ^y  ^^°^  ^^  them,  and  be  precluded  from  con- 
tinuing such  business  for  the  remainder  of  the 
year  or  time  for  which  said  tax  was  paid,  and 
be  debarred  from  again  enga^ng  in  any  busi- 
ness requiring  the  payment  of  a  tax  under  sec- 
tion one  of  this  Act,  or  from  becoming  a  surety 
or  sureties  upon  any  bond  required  under  sec- 
tion seven  of  this  Act,  for  the  period  of  one 
year  from  the  time  of  such  conviction.  Each 
yiolntion  of  any  of  the  provisions  of  this  Act 
shall  be  construed  to  constitute  a  separate  and 
complete  offense,  and  for  each  violation  on  the 
1j£ 


same  day,  or  on  different  days,  the  person  or 
persons  offending  shall  be  liable  to  the  penal- 
ties and  forfeitures  herein  provided,  and  be 
precluded  and  debarred  from  continuing  or 
engaging  in  any  business  requiring  the  pay- 
ment of  a  tax  under  this  Act  as  aforesaid. 
And  it  shall  be  the  duty  of  sheriffs,  marshals, 
constables  and  police  officers  to  forthwith  close 
all  saloons  and  other  places  where  the  business 
of  manufacturing,  selling  or  keeping  for  sale 
any  of  the  liquors  mentioned  in  section  one  of 
this  Act  is  being  conducted  upon  which  busi- 
ness the  tax  required  by  said  section  one  has 
not  been  paid  in  full,  and  in  which  the  receipt 
mentioned  in  section  five  of  this  Act  shall  not 
be  posted  up  and  displayed." 

**  Sec.  24.  All  persons  engaged  in  the  busi- 
ness of  sellini^  or  keeping  for  sale  any  of  the 
liquors  mentioned  in  this  Act,  whether  as 
owner  or  as  clerk,  agent  or  servant  or  employ 6, 
shall  be  equally  liable  as  principals  for  any 
violation  or  any  of  the  provisions  of  this  Act, 
and  any  person  or  piincipal  shall  be  liable  for 
the  acts  of  his  clerk,  servant,  agent  or  employ^ 
for  any  violation  of  the  provisions  of  this  Act." 

Further  facts  are  stated  by  the  counsel. 

Mr,  Howard  E.  Thompson*  for  plaintiff 
in  error: 

Franz  and  Henry  Ha^meister,  of  Green 
Bay,  Wisconsin,  are  citizens  of  the  United 
States,  engaged  in  the  manufacture  of  lager 
beer  at  Green  Bay,  where  they  have  a  brewery 
for  the  manufacture  thereof.  They  own  a 
warehouse  in  the  Village  of  Iron  River,  Mich- 
igan, to  which  they  ship  quantities  of  their  beer 
made  at  Green  Bay,  and  there  store  it  until  it 
is  disposed  of.  The  plaintiff  in  error  is  em- 
ployed by  them  to  take  care  of  this  warehouse, 
sell  and  deliver  the  beer  therein  and  collect  and 
remit  the  proceeds  of  sales.  The  beer  was 
always  sold  in  the  original  casks  in  which  it 
was  brought  into  the  State.  Plaintiff  in  error, 
by  his  counsel,  requested  the  court  to  charge 
the  jury  to  find  a  verdict  of  not  ^ilty,  upon 
the  ground  that  the  law  under  which  the  pros- 
ecution was  bad,  being  Act  No.  818  of  the 
Public  Acts  of  Michigan  for  1887,  is  repugnant 
to  section  8  of  article  1  of  the  Constitution  of 
the  United  States,  for  the  reason  that  it  operates 
as  a  regulation  of  commerce  among  the  States, 
in  a  matter  within  the  exclusive  power  of  Con- 
gress. The  request  was  refused.  The  consti- 
tutionality of  the  Statute  in  question  was  before 
the  court,  and  was  passed  upon,  and  the  Statute 
declared  valid. 

The  Statute  is  in  conflict  with  the  Constitu- 
tion of  the  United  States.  The  tax  is  imposed 
on  the  business,  and  therefore  on  the  principal, 
not  on  the  agents  or  emplovls. 

Walling  Y.  Miclugan,  116  U.  S.  459  (29:  695); 
Bowman  v.  Chieaoo  <fc  K  W.  R  Co,  125  U.  8. 
475,  496,  507(81:  708, 710,  714);  MobiU  County 
V.  KimbaU,  102  U.  S.  697  (26:  239);  BMiM  v. 
Shelby  County  Taxing  Dist,  120  U.  8.  497 
(80:  697);  Leloup  v.  Mobile,  127  U.  S.  640-648 
(82:  811-814);  Aslunr  v.  Texas,  128  U.  8.  129 
(82:  868^;  Brown  v.  Houston,  114  U.  8.  681 
(29:  260);  Welton  ▼.  Missouri,  91  U.  8.  282 
(23:  850). 

Intoxicating  liquors  are  recognized  articles 
of  commerce  to  which  the  same  rules  are  ap- 
plicable as  to  other  commodities. 

1A6  U.& 
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ffin$(m  ▼.  Lott,  75  U,  8.  8  Wall.  150 
(19:  888);  Henderson  y.  New  York  City,  92  U. 
8.  259  (28:  548). 

Mr,  Edward  Cahill,  for  defendant  in 
error: 

Hagemeister  &  Son  come  within  the  term 
"wholesale  dealer"  as  provided  by  the  Act. 
If  they  come  within  the  terms  of  the  Statute  and 
within  the  meaning  of  the  Statute  as  wholesale 
dealers,  then  the  respondent  must  be  liable. 
When  this  property  of  Hagemeister  &  Son  was 
stored  in  the  warehouse  at  Iron  River,  it  was 
stored  there  for  the  purpose  of  wholesale,  and 
when  it  was  so  stored  it  became,  for  the  purpose 
of  taxation,  a  portion  of  the  property  of  the 
State,  and  the  provision  of  the  jPederal  Consti- 
tution for  the  regulation  of  commerce  between 
the  States  was  at  an  end  and  it  at  once  became 
subject  to  the  laws  which  the  State  had  enacted, 
whether  the  sales  were  made  or  to  be  made  in 
the  original  packages  or  not. 

Peo]^  Y.  Lyng,  42  N.  W.  Rep.  142. 

Mr.  Chief  Justice  FoUer  delivered  the 
opinion  of  the  court: 

Under  the  Statute  in  question,  which  is 
entitled  **  An  Act  to  Provide  for  the  Taxation 
and  Regulation  of  the  Business  of  Manufactur- 
ing, Selling.  Keeping  for  Sale,  Furnishing, 
Giviuj^  or  Delivering  Spirituous  or  Intoxicat- 
ing Liquors,  and  Malt,  Brewed  or  Fermented 
Liquors  or  Vinous  Liquors  in  this  State,  and 
to  Repeal  all  Acts  or  rurts  of  Acts  Inconsist- 
ent with  the  Provisions  of  this  Act,"  an  annual 
tax  is  leyied  "upon  the  business  of  selling 
only  brewed  or  malt  liquors  at  wholesale  or 
retail,  or  at  wholesale  and  retail,"  of  three 
hundred  dollars,  and  "  upon  the  business  of 
manufacturing  brewed  or  malt  liquors  for  sale, 
sixty-five  dollars  per  annum."  The  manufac- 
turer of  malt  or  brewed  liquors  made  outside 
of  the  State  of  Michigan  cannot  introduce 
them  into  the  hands  of  consumers  or  retail 
dealers  in  that  State  without  becoming  subject 
to  this  wholesale  dealer's  tax  of  three  hundred 
dollars  per  annum  in  every  township,  village 
or  city  where  he  attempts  to  do  this.  The 
manufacturer  in  the  State  need  only  pay  the 
manufacturer's  tax  of  sixty-five  dollars,  and  is 
then  exempt  from  paying  the  tax  imposed  on 
the  wholesale  dealer. 

We  have  repeatedly  held  that  no  State  has 
the  right  to  lay  a  tax  on  Interstate  commerce 
in  any  form,  whether  by  way  of  duties  laid  on 
the  transportation  of  the  subjects  of  that  com- 
merce or  on  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  for  the  reason  that  such 
taxation  is  a  burden  on  that  commerce  and 
anifiunts  to  a  regulation  of  it,  which  belongs 
solely  to  Congress.  Ldoup  v.  Mobile,  127  U. 
S.  640,  648  [3i:  311,  314],  and  cases  cited.  In 
liowman  v.  Chicago  d  N,  W.  R.  Co.,  125  U.  S. 
465  [31:  7001.  it  was  decided  that  a  section  of 
the  Code  of  the  State  of  Iowa  forbidding  com- 
mon carriers  to  bring  intoxicating  liquors  into 
the  State  from  any  other  Slate  or  Territory, 
without  first  being  furnished  with  a  certificate 
as  prescribed,  was  essentially  a  regulation  of 
commerce  among  the  States,  and  not  being 
Kimctioned  by  the  authority,  express  or  im- 
plied, of  Congress,  was  invalid  because  repug- 
nant to  the  Constitution  of  the  United  States; 
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and  in  Leiey  y.  Hardin  [ante^  p.  138],  the 
judgment  in  which  has  just  been  announced, 
that  the  right  of  importation  of  ardent  spirits, 
distilled  liquors,  ale  and  beer  from  one  State 
into  another,  includes,  bv  necessary  implica- 
tion, the  right  of  sale  in  the  original  packages 
at  the  place  where  the  importation  terminates; 
and  that  the  power  cannot  be  conceded  to  a 
State  to  exclude,  directly  or  indirectly,  the 
subjects  of  interstate  commerce,  or,  by  the 
imposition  of  burdens  thereon,  to  regulate  such 
commerce,  without  congressional  permission. 
The  same  rule  that  applies  to  the  sugar  of 
Louisiana,  the  cotton  of  South  Carolina,  the 
wines  of  California,  the  hops  of  Washington, 
the  tobacco  of  Maryland  and  Connecticut,  or 
the  products,  natural  or  manufactured,  of  aoj- 
State,  applies  to  all  commodities  in  which  a 
right  of  traffic  exists,  recognizeii  by  the  laws 
of  Congress,  the  decisions  of  courts  and  the 
usages  of  the  commercial  world.  It  devolves 
on  Congress  to  indicate  such  exceptions  as  in 
its  judgment  a  wise  discretion  may  demand 
under  particular  circumstances.  Lyng  was 
merely  the  representative  of  the  importers,  and 
his  conviction  cannot  be  sustained,  in  view  of 
the  conclusions  at  which  we  have  arrived. 

The  judgment  of  t/ie  Supreme  Court  of  th$ 
State  of  Mictiigan  is  reversed,  and  the  eauss 
remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Justices  Harlan,  Gray  and  Brewer  die- 

sented  upon  the  grounds  stated  in  their  opinion 
in  Leisy  y.  Hardin,  ante,  p.  138. 


JOSEPH  LODGE  et  al.,  Appts.^ 

V, 

AMANDA  TWELL. 
(See  8.  C  Reporter's  ed.  232-286^ 

Decree,  when  not  final— when  appeal  cUlowed, 

1.  Where  somethinfir  more  than  the  mere  mlnJs- 
terlal  execution  of  the  decree  as  rendered  to  left 
to  be  done  the  decree  is  iDterlocutory.  and  not 
final,  even  thouirh  it  Bottles  the  equities  of  the 
bill. 

2.  A  decree  to  be  final  for  the  purposes  of  an  ap- 
peal must  leave  the  case  in  such  a  condition  that, 
if  there  be  an  alfirmance  here,  the  court  below 
will  have  nothing  to  do  but  to  execute  the  de> 
oree  it  has  already  entered. 

[No.  284.] 
Submitted  Apr,  18, 1890.  Decided  Apr.  t8, 1890. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Montana,  affirm- 
ing a  judgment  of  the  District  Court  of  that 
Territory  setting  aside  transfers  of  property 
and  appointing  a  receiver  to  sell  the  properQr 
and  pay  moneys  from  the  avails  of  the  sale. 
Dismissed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Amanda  Twell  brought  her  action  in  equity 
in  the  District  Court,  Second  Judicial  District, 

Note.— TTTiat  is  final  decree  or  judgment  of  ftaU 
or  oth^  courU  from  which  appeal  Ues,  S«*  note  to 
Gibbons  v.  Ogden,  5UXB. 
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Deer  Lodge  County,  Montana  Territory,  against 
Richard  Twell,  Joseph  Lodge  and  Samuel 
Beaumont,  to  set  aside  certain  transfers  of 
property  by  Twell  to  Lodge  and  Beaumont,  on 
tlie  ground  that  they  were  made  with  intent  to 
defraud  the  appellee  in  the  matter  of  alimony 
awarded  her  by  a  decree  of  divorce,  and  to 
have  the  property  applied  to  the  payment  of 
Buch  alimony.  The  divorce  decree  was  en- 
tered December  17,  1888,  and  adjudged  that 
defendant  Twell  pay  to  complainant,  during 
her  natural  life  or  until  further  order  of  the 
court,  the  sum  of  $50  per  month,  and  that  he 
give  security  therefor. 

The  bill  averred  that  defendant  Twell  had 
failed  to  obey  said  decree  in  that  he  had  not 
paid  the  monthly  installments  for  alimony  and 
had  failed  to  give  the  required  security;  that 
he  had  departed  from  the  Territory  without 
making  any  provision  for  the  payment,  and 
leaving  unpaid  the  sum  of  $160;  that  on  De- 
cember 22,  1888,  being  the  owner  of  real  estate 
•iluuted  in  Deer  Lodge  County  of  the  value  of 
33]  $1,200  and  of  personal  property  worth  $5,000, 
to  avoid  the  process  of  the  court  for  the  en- 
forcement of  said  decree,  he  made  a  pretended 
sale  and  assignment  of  his  property  to  the  de- 
fendants Lodge  and  Beaumont;  and  that  said 
sale  and  assignment  were  fraudulent  and  void, 
and  were  intended  and  made  for  the  purpose 
of  delaying  and  hindering  and  defrauaing  the 
plaintiff,  to  the  knowledge  of  defendants  Ix>dge 
and  Beaumont,  who  made  the  purchase  to  en- 
able Twell  to  so  defraud  the  plaintiff  of  her 
rights.  The  bill  also  al1eg:ed  that  said  Twell 
had  no  other  property  within  the  jurisdiction 
of  the  court,  and  prayed  that  the  sale  and  as- 
signment be  declared  fraudulent  and  void  as 
against  the  plaintiff;  that  a  receiver  be  ap- 
pointed; that  Lodge  and  Beaumont  be  required 
to  account  for  all  the  property  received  by 
them,  with  the  rents,  issues  and  profits,  and  all 
proceeds  arising  from  sales  thereof;  that  the 
defendants  be  enjoined  from  disposing  of  any 
of  said  property  or  its  proceeds;  and  that  the 
receiver  be  directed  to  sell  the  property,  and 
pay  the  $150  then  due  and  whatever  sum  might 
be  due  at  the  time  of  the  sale,  holding  the  bul 
ance  subject  to  the  order  of  the  court  to  pay 
on  the  aforesaid  decree.  A  decree  by  default 
was  entered  against  the  defendant  Twell. 
Lodge  and  Beaumont  demurred,  which  de- 
murrer was  overruled  and  the  defendants  ex- 
cepted. They  also  filed  their  separate  answer 
denying  the  allegations  of  the  bill  touching 
fraud.  The  cause  came  on  for  trial  on  the  6th 
of  December,  1884,  and  the  defendants  Lodge 
and  Beaumont,  by  leave  of  court,  amended 
their  answer,  and  denied* 'that  the  value  of  the 
property  sold  or  assigned  to  these  defendants, 
Lo<fge  and  Beaumont,  as  specified  in  complain- 
ant's complaint,  was,  at  the  time  of  the  pur- 
chase thereof,  of  the  value  of  six  thousand 
two  hundred  dollars,  or  any  greater  value  than 
about  three  thousand  five  hundred  dollars." 
This  amendment  was  verified  by  Lodge  and 
BeaumonU 

The  trial  court  found  that  the  sale  was  fraud- 
ulent and  void,  and  made  with  intent  to  hinder, 
delay  and  defraud  the  plaintiff,  and  that  plain- 
tiff was  entitled  to  the  relief  asked  for  in  her 
complaint,  and,  among  other  facts,  "that  the 


property  sold  by  defendant  Twell  to  defend- 
ants Lodge  and  Beaumont  was,  at  the  time  of 
said  sale,  of  the  value  of  at  least  $4,200,  and 
that  defendants  Lodge  and  Beaumont  have  re- 
alized from  the  personal  property  sold,  sinca 
said  sale,  the  sum  of  about  twenty-five  hundred 
dollars,  and  still  have  all  the  real  estate  and 
personal  property,  of  the  value  of  at  least  $600, 
in  their  hands."  The  defendants  Lodge  and 
Beaumont  moved  the  court  for  judgment,  not* 
withstanding  the  findings,  which  motion  was 
overruled  and  the  defendants  excepted.  A  de- 
cree was  then  entered  in  favor  of  the  plaintiff, 
setting  aside  the  sale  and  assignment  by  Twell 
to  Lodge  and  Beaumont,  and  appointing^  a  re- 
ceiver of  the  property  and  effects  of  Twell, 
which  he  had  at  the  time  of  the  entry  of  said 
decree  of  divorce,  and  sold  and  conveyed  to 
Lodge  and  Beaumont  on  or  about  December 
22,  1888,  which  property  was  described  as  con- 
sisting at  that  date  of  personalty  of  the  value 
of  at  least  $4,200,  and  real  estate  of  the  value 
of  $600;  and  it  was  further  decreed  that  Lodge 
and  Beaumont  account  for  all  property  re- 
ceived by  them  or  either  of  them  under  either 
the  sale  or  assignment  above  mentioned,  and 
for  all  proceeds  arising  from  any  sale  or  sales 
thereof,  and  for  the  rents,  issues  and  profits 
thereof;  that  they  deliver  possession  of  the 
same  to  the  receiver;  that  the  receiver  sell  the 
properly  delivered;  and  that  out  of  the  pro- 
ceeds he  pay  the  costs  and  expenses  of  the  sale 
and  receivership,  and  all  sums  due  by  defend- 
ant Twell  to  the  plaintiff  under  and  by  virtue 
of  the  decree  of  divorce,  and  hold  the  balance 
of  the  proceeds  of  such  sales,  subject  to  the  or- 
der of  the  court  in  the  above-mentioned  decree 
of  divorce  between  plaintiff  and  defendant 
Twell,  and  for  costs.  From  this  decree  Lodge 
and  Beaumont  appealed  to  the  Supreme  Court 
of  the  Territory,  which  affirmed  the  judgment, 
and  they  then  appealed  to  this  court,  which 
appeal  was  allowed  February  25,  1886,  and  an 
appeal  bond  then  given  and  approved.  An 
affidavit  of  value  was  filed  as  stated  in  the 
opinion. 

Mr,  S.  S.  Burdett  for  appellants. 

Mr,  Jas*  I.  Brownson,  Jr.,  for  appellee. 

Mr,  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

It  will  be  perceived  that  the  decree  did  not 
identify  the  particular  property  to  be  delivered 
nor  specify  the  amount  of  money  to  be  paid  or 
collected.  The  court  had  found  that  Lodge 
and  Beaumont  had  sold  part  of  the  original 
property  and  realized  therefrom  about  twenty- 
five  hundred  dollars,  but  the  exact  amount  was 
not  determined  by  the  decree,  nor  the  amount 
of  the  rents,  issues  and  profits  received  by 
them,  nor  that  Lodge  and  Beaumont,  while  di- 
rected to  account  for  the  property,  should 
respond,  as  of  the  date  of  the  invalidated  sale, 
for  the  value  of  so  much  as  they  had  disposed 
of,  or  for  the  proceeds  only.  The  receiver  was 
directed  to  sell  the  property  delivered  to  him, 
but  what  that  property  would  be.  necessarily 
could  not  appear,  until  what  had  been  sold  by 
Lodge  and  Beaumont  had  been  ascertaiucd. 
Until  these  matters  were  adjusted,  and  the  ac- 
count taken,  it  was  impossible  to  tell  for  what 
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1880.                                  Ibox  Silter  Hniina  Co.  r.  Campbell.  SW-SOB 

amouotntiorderof  payment  or  kmoDer  decree  THE  IRON  SILVER  HININQ  COHPANT,    {se 

sbould  go  Msiusttbe  dcfeuilBiiu  Lodge  and  F^.  in  Srr., 

Beaumont,  atlcr  Ihe  delivery  of  Iheproperty  o. 

Ihey  bad  on  hand  to  the  rectlser.     What  waa  PETER  CAMPBELL  bt  ai,. 

left  to  be  done  naa  loniethintt  more  tbao  tbe 

mere   miQistertal   execution   of  the  decree  aa  (Bee  B.  0.  Beportw't  ed.  as-aos.) 

rendered.     The  decree  was  interlocutory,  and 

not  final,  even  though  it  settled  the  equities  of  Bet/md  gcnemmerU  ■patetU  for  tame  land-^plaeer 

the   bill.     Craighe/iS  t.   Wilton,  SO  IT.   S.   18  tlaim  and  lode  mining  elaim — effect  of  aecond 

Hov,  199  [Ift:  3i)Sii   Yovng  y.  SmiUi,  40  U.  8.  patent— tea,  tSl6.  I3t6.   U.  8.  Set.  &ai.~ 

15  Pet,  287  [10;  741];  Kegtlone  Manganeae  Jt  impeadimmt  of  UOe. 

Iron  Co.  T.  Martin.  132  U.  S.  81  [83:3751. 

In  A'oi-lACariJinaa  Co.  T.  Siratrty.  90U.8.  1.   Tho  fOTornment  of  the  United  BtaMia.  bavlnf 
28  Wall.  405,  408  [23: 138, 187],  Mr.  Chief  Jiit-  '"""'  "  patent,  esonot.  by  the  authoHty  of  llB 
ti>x  Chase  in  passing  upon  a  decree  of  tore-  owiioffloe™.lDTalidatotliat patBntbjtheiuulD, 
closure  and  aaleototrved  that  an  appeal  raay  of  a  «oond  one  for  tHe  aame  property, 
be  taken  from Buch  a  decree  "when  the  rigbla  ^   WhoreapatontteUnuodforflrtyacrPBof  plaoer 
of  the  parties  have  ail  been  settled  and  nol&ing  "YT  "«w«^h7''tt*S"ft            f 
remains  to  be  done  by  the  court  but  to  make  flicbftwe«n  tlietftl(«oonfe^^tl.etwo  wt 
the  sale  and  pay  out  the  proceeds.     This  has  MtB.tliel.Ma8rofthotltleundertheelderp.tOTt 
loDg  been  settled.     The  sale  in  such  a  case  is  )„,  ,  ^bt  to  renulra  that  tbe  eilBtoaoe  of  the 
the  execution  of  the  decree.     By  means  of  it  iode  and  hi*  knowledge  thereof  when  he  ol». 
the  rights  of  the   parties,  aa  settled,  are  en-  tained  his  patent  ihnU  be  established. 
forced.     But  to  Justify  such  a  sale,  without  3,    it  cannot  Ijepreeumed,  from  the  Issuing  of  the 
consent,  the  amoupt  due  upon  the  debt  must  lodepatent,  that  the  lode  claim  had  been  dlMsov- 
be  determined  and  the  property  to  be  lold  aa-  ered,  located  and  recorded  wlttain  the  t>ouQdiiric* 
certained  and  defined.     Until  this  is  done  the  of  the  land  deecrll>ed  In  the  placer  patent.  tMfon 
rights  of  the  parlies  are  not  all  settled.     Final  U™  application  for  the  placer  patent. 
proce»    for   the  collection  of  money   cannot  4.   Seotlooa  tSK  and  raw  of  the  Revised  Btatutea, 
usue  until  the  amount  to  be  paid  or  collected  eonoeralns  adverse  claJnia,  were  not  totended  to 
by  the  process,  if  not  paid,  has  tieen  adjudged.  applj  to  a  party  who,  before  the  publication  llrrt 
tio,  too.  process  for  the  sale  nl  specific  prop-  required  hadBonethroufrhtherequlredprooeed- 
ISaSn  prtv«nnnli«iiPiinlil  tlio  nrnnprlv  lo  he  wiM  Ings  to  obtain  ■  patent  for  mlnerBlland  from  tba 
tX»VJ  f"/ «""f  !?*  '^  """'  '4!  5  °P|!:i,.HWU.  United  Ban«.  had  «Ubllshed  bis  right  to  tha 
baa  been  Judic  ally  identifled.     Buch  adjudica-  ,^^  „a  received  hi.  patent. 
iiona  require  the  action  of  the  court."    "The  .    n„._K„  >,.. ^h.. !.,.>..  .™.-„»*™  .i,-___ 
aulLoriSes  are  uniform,"  said  Mr.   Chi^  Jvm-  ^ ^^^^^^%^J^^'^^^*^J^^^^^ 
*if,li.^^}h^^  iJatwse  V.  KeMon.  118  U.  8.  M,  that  patent  before  the  ofBoeraof  the  Land  De- 
54  [80:  805],    'to  the  effect  that  a  decree  to  be  partment.   The  oaly  way  in  which  tab  Utle  cm 
final  for  the  purposes  of  an  appeal  must  leave  ke  impeached  la  by  suit, 
the  case  in  such  a  condition  that  if  there  be  an  [No.  32,] 
afflrmance  here  the  court  below  will  have  nolh-  ArmedMtn:t6.e7.1S90.  Deeided  Apr.tS.lSSO. 
ing  to  do  but  to  ezecule  the  decree  It  haa  al- 
ready entered."  jN  ERROR  to  the   Circuit  Court  of  tha 
Lpon  appl)  lug  for  the  allowance  of  an  ap-  i  United  Stales  for  the  District  of  Colorado 
peal  to  thiB  court,  Lodge  and  Beaumoot  made  to  review  a  judgment  for  plaintiffs  in  an  ac- 
affldavit  thai,  by  the  judgment  and  decree  of  tioo  brought  by  Peter  Campbell  and  othert 
the  disinct  court,  It  had  been  found  that  the  against  the  Iron  Silver  Mining  Company  to 
personal  property  sold  lo  them  by  Twell  was  recover   posscBsion  of   a  lode   mining  claim, 
of  the  value  of  forty-t-no  hundred  dollars,  and  Jteeeriai 

that  Ihe  real  estale  was  of  the  value  of  sli  The  facta  are  stated  In  the  opinion. 

Iiundted  doUare,  and  they  staled  in  etTect  that  This  case  waa   formerly  argued  March  21, 

tbeybad  received,  up  to  the  rendition  of  the  1889.  by  Mewn.  E.  O.  Woleottand  AahlMy 

Judgment    of   the    supreme   court,  rents  and  pond  for  plaintifi  inerrorandH.M.  TeUer 

prohts  sufflcient,  if  added   lo  those  sums,  to  fg^  defendants  in  error 

make  an  aggregate  in  eicess  of  (.5,000.     But.  On  April  1,  1889,   a're-argument    was  or- 

as  we  have  seen,  the  decree  referred  lo  the  value  dered  before  a  full  bendi 

of  the  property  as  of  the  date  of  the  alleged  Mt»»r».  E.  O.  Wolcott,  L.  8.  Dixon  and 

aale  pnd  assigumenl.  and  did  not  fa  terms  re-  jflrank  W.  Oaien  for  plaintiff  in  etror  on  linal 

quire  Lodge  and  Beaumont  to  account  at  that  argtinicut 

value,  so  that  until  the  entry  of  another  decree  Me»srt   H.  M.  Teller,  T.  M.  Pattersoa 

It  would   remain  problematical    whether    Ihe  and  C.  A   ITIotuu.  for  defendants  in  error : 

money  which  might  thereby  be  decreed  to  be  The  conatructioo  of  a  grant  ia  always  in 

}>aid  and  the  value  of  tbe  property  recovered  favor  of  the   govemmenl   and    aicainst  tba 

in  specie,   together,  would   be    ecjiial   to   the  grantee 

amount  necessary  to  give  us  jurisdiction.  8  Wsihb.  Real  Prop.  171,  178 ;  Kennedy  r. 

Tsking  tbia  decree  as  a  whole,  we  are  Mtia-  MeCarlnes.  *  Poit.   (Ala.)   HI ;  AUeoAejiy  v. 

fed  that  llie  appeal  from  the  judgment  sfflrm-    l! •     —v      » 

i.ig  it  will  not  lie,  and  it  it  accordingly  die- 
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Ohio  4b  P.  B,  Co.  26  Pa.  855 ;  Dubuque  d  P.  I 
B.  Co.  V.  lAUhfiM,  64  U.  S.  23  How.  88  (16 : 
509). 

Where  two  patents  issued  by  the  govern- 
ment for  distinct  interests  in  tlic  same  land 
can  both  be  made  to  stand,  and  can  be  recon- 
ciled with  each  other,  due  credit  will  be 
given  to  both  and  both  will  be  upheld. 

Maguire  v.  Tyler,  75  U.  S.  8  Wall.  650(19 : 
820)  ;  Sicard  v.  DavU,  81  U.  S.  6  Pet.  124(8 : 
842)  ;  Bryan  v.  Forsyth,  60  U.  S.  19  How. 
834  (15 :  674) . 

When  the  authority  to  issue  a  patent  de- 
pends upon  the  existence  of  particular  facts 
or  upon  the  performance  of  certain  antecedent 
acts,  and  it  is  the  duty  of  the  Land  Depart- 
ment to  ascertain  whether  the  facts  existed  or 
the  acts  have  been  performed,  its  determina- 
tions are  conclusive  of  the  existence  of  the 
authority  against  any  collateral  attack. 

Uoofnagle  v.  Andcrwn,  20  U.  8.  7  Wheat. 
212  (5 :  487)  ;  Boardman  v.  Beed,  81  U.  S.  6 
Pet.  828  (8 :  415)  ;  Bagnell  v.  Brodenek,  88 
U.  8.  18  Pet.  486  (10 :  286)  ;  Johnson  v.  TotM- 
ley,  80  U.  8.  18  Wall.  72  (20 :  485)  ;  Moore 
V.  Bobbins,  96  U.  8.  580  (24 :  848)  ;  Marquez 
V.  FHOrie,  101  U.  8.  478  (25:  800)  ;  Si.  Louis 
Smelting  d  Bef.  Co.  v.  Kemp,  104  U.  8.  644 
(26 :  878)  ;  Steel  v.  St.  Louis  Smelting  d  Bef. 
Co.  106  U.  8.  447  (27 :  226)  ;  Fh-ench  v.  I^/an, 
98  U.  8.  169  (28 :  812)  ;  Quinby  v.  Conlan, 
104  U.  8.  420  (26 :  800)  ;  Vance  v.  Burbank, 
101  U.  8.  514  (25 :  929)  ;  Quinn  v.  CJiapman, 
111  U.  8.  445  (28 :  476)  ;  BHehart  v.  Felps,  78 
U.  8.  6  Wall.  160  (18 :  849)  ;  PoUc  v.  Wendal, 
18  U.  8.  9  Cranch,  87  (8:  665). 

[287]      Mr.  Justice  BUller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado. 
The  action  was  brought  in  that  court  by  Peter 
Campbell  et  al.,  plaintiffs,  against  The  Iron 
Silver  Mining  Company,  defendant,  and  was 
in  the  nature  of  an  ejectment  to  recover  posses- 
sion of  a  mineral  lode  called  The  Sierra  Ne- 
vada lode  mining  claim.  The  pleadings  merely 
set  up  that  the  plaintiffs  were  the  owners  of 
said  lode  or  claim,  describing  it,  and  that  de- 
fendants had  intruded  upon  their  possession. 
The  defendants  denied  that  plaintiffs  were  the 
owners  of  the  claim,  and  asserted  their  own 
litle.  The  case  was  submitted  to  the  court 
without  a  jury.  The  court  made  the  following 
finding  of  facts  and  conclusions  of  law  on 
which  it  rendered  a  judgment  for  the  plaintiffs: 

*'  This  cause  coming  on  for  trial  before  the 
court,  and  the  parties  appearing  by  their  attor- 
neys, and  having,  in  open  court  and  by  their 
stipulation  in  writing  filed  with  the  clerk, 
waived  a  trial  by  jury,  and  the  dburt,  having 
duly  heard  and  considered  the  evidence,  oral 
and  documentary,  offered  by  the  respective 
parties,  and  havmg  duly  deliberated  thereon, 
finds  the  following  facts  and  conclusions  of 
law  viz  * 

••That  the  defendant,  The  Iron  Silver  Min- 
ing Company,  is  a  corporation  created  and  or- 
ganized and  existing  under  and  bv  virtue  of 
Uie  laws  of  the  State  of  New  York,  and  has 
complied  with  the  laws  of  the  Slate  of  Color- 
ado, so  as  to  entitle  it  to  do  business  and  sue 
and  be  sued  in  the  Stale  of  Colorado. 


"That  the  mining  ground  and  ])ropert7  de- 
scribed in  the  pleadings  in  this  action  were  a 
part  of  the  public  domain  of  the  United  States 
until  the  title  thereof  passed  out  of  the  United 
States  by  the  issuing  of  patents,  as  hereinafter 
set  forth. 

"That  the  said  patent  of  the  Sierra  Nevada 
lode  mining  claim  was  issued  to  the  said  plain- 
tiffs and  their  grantors  and  predecessors  in  in- 
terest at  the  time  thereto  stated,  and  by  duly 
executed  and  recorded  deeds  of  conveyance 
the  title  to  the  land  mentioned  and  described 
in  the  said  patent  and  the  complaint  in  this  ac- 
tion has  been  conveyed  to  ami  is  seised,  owned 
and  possessed  by  the  said  plaintiffs,  and  was 
so  seised,  owned  and  possessed  by  them  at  the 
time  of  the  commencement  of  this  action. 

••That  on  the  18th  day  of  November,  1878, 
said  William  Moyer  duly  made  application  io 
the  proper  United  States  land  office  to  be  al- 
lowed to  enter  and  pay  for  a  patent  for  said 
William  Moyer  placer  mining  claim,  being  sur- 
vey lot  No.  800  and  mineral  entry  No.  — ;  that 
on  the2.stdavof  February,  1879,  said  William 
Moyer  was  allowed  to  and  did  make  entry  io 
said  land  office  of  the  United  States  and  paid 
for  the  said  placer  claim,  and  that  on  the  80th 
day  of  January,  1880,  the  said  William  Moyer 
placer  patent  was  issued  to  the  said  William 
Moyer  for  the  tract  of  land  described  in  said 
placer  patent,  and  that  by  virtue  of  duly  exe- 
cuted and  recorded  deeds  of  conveyance  the 
said  defendant  Company  has  become  the  owner 
of  and  seised  of  all  the  right,  title  and  interest 
in  and  to  the  said  tract  of  land  described  in  and 
conveyed  by  the  said  placer  patent. 

'•That  the  ground  described  in  said  patent  of 
plaintiffs  for  the  said  Sierra  Nevada  lode  claim 
is  principally  located  or  situated  within  the  ex- 
terior boundaries  of  the  tract  of  land  described 
in  said  placer  patent  for  the  said  William  Moyer 
placer  claim  and  is  a  part  of  the  same  land,  and 
the  maps  introduced  m  evidence  and  contained 
in  the  bill  of  exceptions  and  record  correctly 
delineate  the  surface  of  the  ground  comprised 
within  the  exterior  boundary  lines  of  the  said 
placer  patent  and  the  said  lode  patent,  respec- 
tively. 

'•And  the  court  finds  as  conclusions  of  law 
from  the  foregoing  findings  of  fact,  that  it  is 
conclusively  presumed  ana  found,  from  the 
face  of  saia  Sierra  Nevada  lode  patent,  that  the 
said  Sierra  Nevada  lode  claim  had  been  duly 
discovered,  located  and  recorded,  and  owned 
by  the  said  patentees  in  said  Sierra  Nevada  lode 
patent  and  their  predecessors  in  interest  (the 
said  plaintiffs),  within  the  exterior  boundaries 
of  the  said  tract  of  land  described  in  said  Will- 
iam Moyer  placer  patent,  before  the  time  of  the 
said  application  for  the  said  placer  patent,  and 
the  mining  ground  described  in  the  said  com- 
plaint and  conveyed  by  the  said  lode  patent  is 
excepted  out  of  the  grant  of  the  land  described 
in  and  conveyed  bv  the  said  placer  patent. 

"And  the  court  dnds  that  the  plaintiffs  were, 
at  the  time  of  the  commencement  of  this  ac- 
tion, and  still  are,  the  owners  and  seised  of  said 
tract  of  land  described  in  said  complaint  and 
called  the  Sierra  Nevada  lode  mining  claim; 
that  the  said  defendant  Company  wroogfuUv 
withheld,  and  still  does  wrongfully  withhola, 
the  posses!<iou  thereof  from  the  said  plaintiffs. 

"It  is  therefore  ordered  and  adjudged  thai 
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the  State  of  Missouri,  or  to  the  railroad  com- 
paDj,  by  the  Act  of  1852.  The  latter  Act 
eoDtained  a  reservation  from  the  grant  for  the 
railroad  of  all  lands  theretofore  conyeyed  or 
disposed  of  by  the  United  States.  Here  then 
were  two  graDts  of  the  same  lands  by  the 
United  States,  these  grants  operating  as  effec- 
tually as  patents  to  convey  title  to  the  properly 
described  in  them.  It  became  necessary  in 
the  suit  to  ascertain  which  of  these  was  the 
superior  title.  The  elder  grant  prima  facie,  to 
wit,  the  grant  of  the  swamplands  to  the  States, 
which  we  have  said  was  a  grant  in  pratenti, 
was  the  better  title.  But  the  question  arose  as 
to  how  It  could  be  shown  that  this  was  swamp 
land  within  the  meaning  of  the  Act  of  1850, 
and  therefore  passed  by  that  Statute,  and 
could  not  afterwards  be  transferred  by  the 
Act  of  1852. 

The  Act  of  Congress  granting  these  swamp 
lands  had  made  it  the  duty  of  the  Secretary 
of  the  Treasury,  a  duty  afterwards  transferred 
to  the  Secretary  of  the  Interior,  to  ascertain 
what  were  swamp  lands,  and  to  make  certifi- 
cate of  the  fact  to  the  States  that  were  entitled 
to  them.  This  duty  had  not  been  performed 
by  either  the  Secretary  of  the  Treasury  or 
the  Secretary  of  the  Interior.  There  was  no 
record  or  documentary  evidence,  therefore,  by 
which  the  State  claiming  those  swamp  lands, 
or  its  grantee  claiming  under  it,  could  estab- 
Ush  the  fact  that  the  land  which  he  was  occu- 
pying was  swamp  land  under  the  grant  of 

The  case  was  brought  in  a  state  court  of 
Missouri,  and  that  court  permitted  Smith  to 
show  by  parol  evidence,  the  evidence  of  par- 
ties familiar  with  the  land,  that  it  was  swamp 
and  overflowed  land  at  the  time  the  grant  of 
1850  was  made  by  Congress,  and   had  been 
ever  since,  and  on  this  testimony  a  judgment 
was  rendered  for  the  defendant  Smith,  which 
'S]     was  affirmed  by  the  Supreme  Court  of  the 
State.    From  that  court  it  was  brought  to 
tliis  court  by  a  writ  of    error.    This  court 
said  that  "by  the  second  section  of  the  Act  of 
1850,  it  was  made  the  duty  of  the  Secretary  of 
Che    Interior  to  ascertain  this  fact  (namely, 
whether  it  was  swamp  land  or  noU  and  fur- 
nish the  State  with  the  evidence  of  it.    Must 
the  State  lose  the  land,  though  clearly  swamp 
land,  because  that  officer  has  neglected  to  do 
thiB?    The  right  of  the  SUte  did  not  depend 
on   bis  action,  but  on  the  Act  of   Congress. 
und  though  the  States  might  be  embarrassed 
In  tbe  assertion  of  this  right  by  the  delay  or 
failure  of  tbe  Secretary  to  ascertain  and  make 
cot  lists  of  these  lands,  tbe  right  of  the  States 
to  them  could  not  be  defeated  by  that  delay. 
As  that  officer  had  no  satisfactory  evidence 
under  bis  control  to  enable  him  to  make  out 
these  lists,  as  is  abundantly  shown  by  the  cor* 
Teanondenoe  of   the  Land  Deportment  with 
tbe  state  officers,  he  must,  if  he  attempted  it, 
xely,  as  he  did  in  many  cases,  on  witnesses 
If  hose  personal  knowledge  enabled  them  to  re- 
port as  to  the  character  of  the  tracts  claimed 
Id  be  swamp  and  overflowed.    Why  should 
not  the  same  kind  of  testimony,  subjected  to 
cross-examination,  be  competent*  when  the  ia- 
toe  is  made  in  a  court  of  -iiiatloe»  toihow  that 
they  are  swamp  and  oyerflowed  Mu^  nd  to 
excluded  from  the  grant  miteiM^^pDitiff 


claims,  a  grant  which  was  also  a  gratuity? 
The  matter  to  be  shown  is  one  of  observation 
and  examination,  and  whether  arising  before 
the  Secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  duty  it 
became  because  the  Secretary  had  failed  to  do 
it,  this  was  clearly  the  best  evidence  to  be  had, 
and  was  sufficient  for  the  purpose." 

The  subsequent  case  of  French  r,  Fi/av,  98 
U.  S.  169  [28:  812],  as  shown  by  a  careful 
reading  of  ft,  is  not  in  conflict  with  this  decis- 
ion, because  in  that  case  the  Secretary  having 
acted  upon  the  matter  and  certified  that  the 
lands  then  in  controversy  were  swamp  and 
overflowed  lands,  it  was  not  permitted,  in  a 
trial  before  a  jury,  to  contradict  this  certificate 
by  oral  testimony.  And  in  the  still  later  case 
of  Wright  y.  Bosebarry,  121  U.  S.  488  [80: 
1039],  the  principle  we  are  stating  is  clearly 
laid  down  in  a  case  almost  identical  with  tbie 
present  one. 

It  is  ureed  upon  us,  in  answer  to  this  yiew  [20* 
of  the  subject,  that  by  sections  2825  and  2826 
of  the  Revised  Statutes  it  is  made  the  duty  of 
a  person  seeking  to  avail  himself  of  the  dis- 
covery of  a  mineral  lode  and  obtain  a  patent 
lor  the  same,  ])rcyious  to  making  the  applica- 
tion for  a  patent,  to  file  the  survey  and  field 
notes  of  the  grant  which  he  claims,  and  do 
certain  other  things  showing  him  to  be  entitled 
to  purchase  the  mineral  land  which  he  claims, 
all  of  which  is  to  be  under  oath.  The  Statute 
then  declares  that  tbe  register,  upon  the  filing 
of  such  application,  field  notes,  etc.,  shall  pulf 
lish  a  notice  that  such  application  has  been 
made,  for  the  period  of  sixty  days,  in  a  news- 
paper to  be  by  him  designated  as  published 
nearest  to  said  claim,  and  at  the  end  of  this 
sixty  days'  publication,  ''if  no  adverse  claim 
shafl  have  been  filed  with  the  register  and  the 
receiver"  of  the  land  office,  "it  shall  be  assumed 
that  tbe  applicant  is  entitled  to  a  patent,  upon 
tbe  payment  to  the  proper  officer  of  five  dol- 
lars per  acre,  and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  ex- 
cept it  is  shown  that  the  applicant  has  failed 
to  comply  with  tbe  terms  of  this  chapter." 

Section  2326  then  proceeds  to  enact  that 
where  an  adverse  claim  is  filed  it  shall  be  upon 
oath  of  the  person  making  the  claim,  and  shall 
set  out  the  boundaries,  nature  and  extent  of 
such  adverse  claim,  and  all  proceedings  shadl 
be  stayed  in  the  land  office  until  the  contro- 
versy shall  be  settled  or  decided  by  a  court  of 
competent  jurisdiction.  It  makes  it  the  duty 
of  the  adverse  claimant,  "within  thirty  days 
after  filing  his  claim,  to  commence  proceedings 
in  a  court  of  competent  jurisdiction,  to  deter- 
mine the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence 
to  final  judgment;  and  a  failure  io  to  do  shall 
be  a  waiver  of  hts  adverse  claim.  After  such 
judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,"  may  "file  a  certified  copy  of 
the  judgment  roll  wiih  the  register  of  the  land 
office,  together  with  the  certificate  of  the  sur- 
veyor-general that  the  requisite  amount  of 
labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in 
other  cases,  and  shall  pay  to  the  receiver  five  [291 
dollars  per  acre  for  his  claim^  together  with  the 
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own  manner,  and  establishes  his  own  claim, 
and  the  officers  of  the  government  frequently 
do  not  know  that  there  is  any  other  party 
claiming  the  same  land,  while  there  may  tie 
such  a  party  who  has  also  taken  proper  steps, 
and  whose  riffhis  are  superior  to  those  of  the 
party  presenting  himself  before  the  officers  of 
^e  government.  It  is  this  ex  parte  proceeding 
which  is  supposed  to  bind  the  claimants  under 
the  Meyer  patent  conclusively  and  forever  in 
regard  to  their  knowledge  of  the  existence  of 
this  Sierra  Nevada  lode  at  the  time  they  made 
application  for  their  patent  within  its  limits. 

We  are  not  ignorant  of  the  many  decisions 
by  which  it  has  been  held  that  the  rulings  of 
the  land  officers  in  regard  to  the  facts  on  which 
patents  for  land  are  Issued  are  decisive  in  ac- 
tions at  law,  and  that  such  patents  can  only  be 
impeached  in  regard  to  those  fa9t8  by  a  suit  in 
chancery  brought  to  set  the  grant  ande.  But 
those  are  cases  in  which  no  prior  patent  had 
been  issued  for  the  same  land,  and  where  the 
party  contesting  the  patent  had  no  evidence  of 
a  superior  legal  title,  but  was  compelled  to 
rely  on  the  equity  growing  out  of  frauds  and 
mistakes  in  issuing  the  patent  to  his  opponent. 

Where  each  party  has  a  patent  from  the 
government,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown  by 
the  patents  themselves,  we  think  it  is  compe- 
tent, in  any  Judicial  proceeding  where  this 
ouestion  of  superiority  of  title  arises,  to  estab- 
lish it  by  proof  of  these  facts.  We  do  not  be- 
lieve that  the  government  of  the  United  States. 
108]  having  issued  a  patent,  can  by  the  authority  of 
its  own  officers  invalidate  that  patent  by  the 
issuing  of  a  second  one  for  the  same  property. 
If  it  be  said  that  the  question  of  the  reserva- 
tion of  this  vein  as  a  known  lode  under  the 
law  on  that  subject  makes  a  difference  in  this 
resi>ect,  and  that  the  land  office  has  a  right  to 
inquire  whether  such  lode  existed,  and  whether 
its  existence  was  known  to  the  patentee  of  the 
first  patent,  we  answer  that  a  patent  issued 
tinder  such  circumstances  to  the  claimant  of 
the  lode  claim  may  possibly  be  such  prima 
facie  evidence  of  the  facta  named  as  will  place 
the  parties  in  a  condition  to  contest  the  ques- 
tion in  a  court 

But  we  are  of  opinion  that  if  is  always  and 
ultimately  a  question  of  Judicial  cognizance. 
The  first  patent  conferred  upon  Moyer  the 
right  to  this  vein  and  to  all  other  veins  within 
the  limits  of  his  fifty  acres  of  placer  claim. 
There  is  excepted  from  that  grant  any  lode  ex- 
isting and  known  at  the  time  application  was 
made  for  his  patent.  Whether  such  a  lode 
did  exist,  and  whether  it  was  known  to  him. 
is  a  question  which  he  has  a  right  to  have  tried 
by  a  court  of  Justice,  and  from  which  he  can- 
not be  excluded  by  the  subsequent  action  of 
the  officers  of  the  Land  Department.  It  is 
not  necessary  to  consider  whether  there  may 
not  be  reservations  of  a  character  which  could 
be  thus  disposed  of  by  the  proper  land  offices; 
for  instance,  a  reservation  of  any  land  hereto- 
fore patented  or  granted  to  other  parties. 
There  is  nothing  there  to  decide  but  to  look  at 
the  records  of  the  land  office  and  see  whether 
any  land  within  that  boundary  ever  had  been 
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patent,  needs  no  Judicial  action  to  determina 
what  it  la  that  is  reserved. 

But  in  the  present  case,  two  facts  requiring 
Judgment,  discretion,  knowledge  of  the  law 
and  the  balancing  of  testimony  are  essential  to 
the  exercise  of  the  right  to  grant  the  property 
to  some  other  party.  One  of  these,  tne  exist- 
ence of  such  a  vein,  is  a  question  often  of 
peat  conflict  of  evidence,  requiring  the  weiffh* 
mg  of  testimony.  The  other,  the  most  im- 
portant of  all,  the  most  difficult  to  decide,  the 
least  likely  to  be  decided  correctly  by  ex  parU 
testimony  or  in  ex  parte  proceedings,  is  the  ques- 
tion whether,  if  such  mine  existed,  it  was  known 
to  the  party  who  applied  for  the  patent  at  the 
time  application  was  made.  And  while  we  are 
not  prepared  to  say  at  this  time  that  the  land 
officers  cannot,  on  a  prima  facie  case,  decide  the 
right  of  the  applicant  to  such  vein  and  give  him 
a  patent  for  it,  we  are  satisfied  that  in  any  con- 
flict between  the  title  conferred  by  two  patents, 
whether  it  be  in  law  or  in  equity,  the  holder 
of  the  title  under  the  elder  patent  has  a  right 
to  require  that  the  existence  of  the  lode,  and 
the  knowledge  of  its  existence  on  the  part  of 
the  grantee  of  the  elder  patent,  should  be  es- 
tablished. Here  we  have  a  remarkable  fact, 
the  absence  of  any  evidence  of  a  contest  b^ 
fore  the  Land  Department  on  that  subject, 
and  of  any  hearing  on  the  part  of  the  owner 
of  the  elder  title.  We  have  no  finding  or  as- 
sertion of  the  existence  of  such  fact  in  the 
lunior  patent,  or  that  It  was  established  even 
by  ex  parte  proceedings  before  the  officers  of 
the  government;  and  the  introduction  of  evi- 
dence, on  the  trial  in  this  case,  on  that  subiect, 
was  ignored  as  any  part  of  the  case  on  which 
the  iudgmeot  of  the  court  was  based.  It  rests 
solely,  and,  as  the  court  says,  conclusively,  on 
the  presumption  that  the  officers  of  the  gov- 
ernment did  their  duty  in  the  matter,  and  that 
what  they  decided  is  incapable  of  contradic- 
tion. 

The  case  in  this  court  bearing  the  nearest 
analogy  to  the  one  before  us  is  that  of  Hanni* 
bal  d  St.  J.  R,  Co.  V.  Smith,  76  U.  8.  9  Wall 
95  [19:  599].  By  the  Act  of  September  28, 
1850,  all  the  swamp  and  overflowed  lands  be- 
longing to  the  United  States  were  given  to  the 
States  within  which  they  laid.  The  Secretary 
of  the  Interior  was  directed  by  the  Statute  to 
ascertain  and  distinguish  these  lands  and  cer- 
tify them  to  the  several  States,  and  it  has 
been  repeatedly  held  by  this  court  that  the 
Act  itself  was  a  present  grant  of  all  such  lands. 
Congress  subsequently,  by  the  Act  of  June  10, 
1852,  granted  the  right  of  way  and  a  portion 
of  the  public  lands  to  the  State  of  Missouri, 
in  aid  of  the  construction  of  railroads.  This 
grant  was  accepted  by  the  Legislature  of  Mis- 
souri, which,  by  a  statute,  vested  the  land 
granted  in  the  Hannibal  and  St.  Joseph  liail- 
road  Company,  the  company  having  located 
its  road,  whereby  the  even-numbered  sections 
and  quarter-sections  gianted  to  the  State  for 
the  use  of  said  rood  were  ascertained.  The 
railroad  company,  finding  Smith,  the  defend* 
ant,  residiu]^  upon  and  claiming  one  of  theae 
quarter-sections,  brought  an  action  of  eject- 
ment to  recover  possession.  Smitl^  defended 
on  the  ground  that  the  land  was  swamp  land, 
and  the  title  passed  from  the  United  States  by 
the  Act  of  1850,  and  could  not  be  granted  to 
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the  State  of  Missouri,  or  to  the  railroad  com- 
pany, by  the  Act  of  1852.  The  latter  Act 
coDtidDed  a  reservation  from  the  grant  for  the 
railroad  of  all  lands  theretofore  conveyed  or 
disposed  of  by  the  United  States.  Here  then 
were  two  intints  of  tbe  same  lands  by  the 
United  States,  these  grants  operating  as  effec- 
tually as  patents  to  convey  title  to  the  property 
described  in  them.  It  became  necessary  in 
the  suit  to  ascertain  which  of  these  was  the 
superior  title.  The  elder  grant  prima  facie,  to 
wit.  the  grant  of  the  swamplands  to  the  States, 
which  we  have  said  was  a  grant  in  pratenti, 
was  the  better  title.  But  the  question  arose  as 
to  how  It  could  be  shown  that  this  was  swamp 
land  within  the  meaning  of  the  Act  of  1850, 
and  therefore  passed  by  that  Statute,  and 
could  not  afterwards  be  transferred  by  the 
Act  of  1852. 

The  Act  of  Congress  granting  these  swamp 
lands  had  made  it  the  duty  of  the  Secretary 
of  tbe  Treasury,  a  duty  afterwards  transferred 
to  the  Secretary  of  the  Interior,  to  ascertain 
what  were  swamp  lands,  and  to  make  certifi- 
cate of  the  fact  to  the  Slates  that  were  entitled 
to  them.  This  duty  had  not  been  performed 
by  either  the  Secretary  of  the  Treasury  or 
the  Secretary  of  the  Interior.  There  was  no 
record  or  documentary  evidence,  therefore,  by 
which  the  State  claiming  those  swamp  lands, 
or  its  grantee  claiming  under  it,  could  estab- 
lish the  fact  that  the  land  which  he  was  occu- 
pying was  swamp  land  under  the  grant  of 

The  case  was  brought  in  a  state  court  of 
Missouri,  and  that  court  permittod  Smith  to 
show  by  parol  evidence,  the  evidence  of  par- 
ties familiar  with  the  land,  that  it  was  swamp 
and  overflowed  land  at  the  time  the  grant  of 
1850  was  made  by  Congress,  and  had  been 
ever  since,  and  on  this  testimony  a  judgment 
was  rendered  for  the  defendant  Smith,  which 
B]  was  affirmed  by  the  Supreme  Court  of  the 
State.  From  that  court  it  was  brought  to 
this  court  by  a  writ  of  error.  This  court 
said  that  "by  the  second  section  of  the  Act  of 
1850,  it  was  made  the  duty  of  the  Secretary  of 
the  Interior  to  ascertain  this  fact  (namely, 
whether  it  was  swamp  land  or  not)  and  fur- 
nish the  State  with  the  evidence  of  it.  Must 
the  State  lose  the  land,  though  clearly  swamp 
land,  because  that  officer  has  neglected  to  do 
thhi?  The  right  of  the  SUte  did  not  depend 
on  his  action,  but  on  the  Act  of  Congress, 
and  though  the  States  might  be  embarrassed 
in  the  assertion  of  this  right  by  the  delay  or 
failure  of  the  Secretary  to  ascertain  and  make 
out  lists  of  these  lands,  the  right  of  the  States 
to  them  could  not  be  defeated  by  that  delay. 
As  that  officer  had  no  satisfactory  eyidence 
under  his  control  to  enable  him  to  make  out 
tliese  lists,  as  is  abundantly  shown  by  the  cor- 
respondence of  the  Land  Department  with 
the  state  officers,  he  must,  if  he  attempted  it, 
rely,  as  he  did  in  many  cases,  on  witnesses 
whose  persona]  knowledge  enabled  them  to  re- 
port as  to  the  character  of  the  tracts  claimed 
to  be  swamp  and  overflowed.  Why  should 
not  the  same  kind  of  testimony,  subjected  to 
cross-examination,  be  competent,  when  the  is- 
sue is  made  in  a  court  of  justice,  to  show  that 
they  are  swamp  and  overflowed  lands,  and  so 
excluded  from  the  grant  undei  which  plaintiff 
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claims,  a  grant  which  was  also  a  gratuity? 
The  matter  to  be  shown  is  one  of  observation 
and  examination,  and  whether  arising  before 
the  Secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  duty  it 
became  because  the  Secretary  had  failed  to  do 
it,  this  was  clearly  the  best  evidence  to  be  bad« 
and  was  sufficient  for  the  purpose." 

The  subsequent  case  of  French  r.  Fi/av,  98 
U.  S.  169  [23:  812],  as  shown  by  a  careful 
reading  of  ft,  is  not  in  conflict  wiui  this  decis- 
ion, because  in  that  case  the  Secretary  having 
acted  upon  the  matter  and  certified  that  the 
lands  then  in  controversy  were  swamp  and 
overflowed  lands,  it  was  not  permitted,  in  a 
trial  before  a  jury,  to  contradict  this  certificate 
by  ord  testimony.  And  in  the  still  later  case 
of  WHghi  v.  R>9eharry.  121  U.  S.  488  [80: 
10391,  the  principle  we  are  stating  is  clearly 
laid  down  m  a  case  almost  identical  with  the 
present  one. 

It  is  ureed  upon  us,  in  answer  to  this  yiew  [29* 
of  the  subject,  that  by  sections  2825  and  2826 
of  the  Revised  Statutes  it  is  made  the  duty  of 
a  person  seeking  to  avail  himself  of  the  dis- 
covery of  a  mineral  lode  and  obtain  a  patent 
lor  the  same,  previous  to  making  the  applica- 
tion for  a  patent,  to  file  the  survey  and  field 
notes  of  the  ^ant  which  he  claims,  and  do 
certain  other  tnings  showing  him  to  be  entitled 
to  purchase  the  mineral  land  which  he  claims, 
all  of  which  is  to  be  under  oath.  The  Statute 
then  declares  that  tbe  register,  upon  the  filing 
of  such  application,  field  notes,  etc.,  shall  pub- 
lish a  notice  that  such  application  has  been 
made,  for  the  period  of  sixty  days,  in  a  news- 
paper to  be  by  him  designated  as  published 
nearest  to  saia  claim,  and  at  the  end  of  this 
sixty  days'  publication,  "if  no  adverse  claim 
shall  have  been  filed  with  the  renter  and  the 
receiver"  of  the  land  office,  "it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent,  upon 
the  payment  to  the  proper  officer  of  five  dol- 
lars per  acre,  and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  ex- 
cept it  is  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter." 

Section  2326  then  proceeds  to  enact  that 
where  an  adverse  claim  is  filed  it  shall  be  upon 
oath  of  the  person  making  the  claim,  and  shall 
set  out  the  ooundaries,  nature  and  extent  of 
such  adverse  claim,  and  all  proceedings  shall 
be  stayed  in  the  land  office  until  the  contro- 
yersy  shall  be  settled  or  decided  by  a  court  of 
competent  jurisdiction.  It  makes  it  the  duty 
of  the  adverse  claimant,  "within  thirty  days 
after  filing  his  claim,  to  commence  proceedings 
in  a  court  of  competent  jurisdiction,  to  deter' 
mine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence 
to  final  judgment;  and  a  failure  so  to  do  shall 
be  a  waiver  of  hts  adverse  claim.  After  such 
judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  tbe  claim,  or  any 
portion  thereof,"  may  "file  a  certified  copy  of 
the  judgment  roll  wiih  the  register  of  the  land 
office,  together  with  the  certificate  of  the  sur- 
veyor-general that  the  requisite  amount  of 
labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in 
other  cases,  and  shall  pay  to  the  receiver  five  [Mt 
dollars  per  acre  for  his  claim,  together  with  the 
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proper  fee^,  whereupon  the  whole  proceedini^s 
and  tbc  judgment  roll  shall  be  certified  by  the 
register  to  the  commissioner  of  the  General 
Luud  OfDce,  and  a  patent  shall  issue  thereon 
for  the  claim,  or  such  portion  thereof  as  appli- 
cant shall  appear,  from  the  decision  of  the 
court,  to  rightly  possess.  If  it  appears  from 
the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions 
of  the  claim,  eacl^  paity  may  pay  for  his  por- 
tion of  the  claim,  with  the  proper  fees,  and 
file  the  certificate  and  description  b^  the  sur- 
veyor-general, whereupon  the  register  shall 
certify  the  proceedings  and  judgment  rolls  to 
the  commissioner  of  the  General  Land  Olhce, 
as  in  the  preceding  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respect- 
ive rights." 

The  argument  we  are  considering  assumes, 
as  a  matter  of  law,  that  all  that  was  required 
of  the  owners  of  the  Sierra  Nevada  claim,  and 
all  that  was  required  of  the  register  and  re- 
ceiver of  the  land  office  in  regard  to  these  pub- 
lications, was  done  and  had,  and  that  therefore 
the  owners  of  the  Moyer  patent  are  concluded 
by  the  proceedings  which  are  thus  supposed  to 
have  taken  place.  There  are  two  substantial 
objections  to  this  view  of  the  subject.  The 
first  is,  that  if  such  proceeding's  were  had,  and 
resulted  either  in  the  trial  of  the  adverse  claim 
before  a  court  of  justice,  or  in  the  failure  of 
Moyer  or  anybody  else  to  assert  an  adverse 
claim,  those  proceedings  are  matters  of  public 
record,  and  as,  in  this  case,  they  must  consti- 
tute the  main  reliance  of  those  claiming  under 
the  Sierra  Nevada  patent,  for  the  superiority 
of  their  title,  this  record  should  have  b?en  pro- 
duced on  the  trial  of  the  case;  and  that  the 
mere  opinion  of  the  register  and  receiver  of 
the  land  office  as  to  what  those  proceedings 
are  and  their  effect  upon  the  prior  patent  of 
3Ioyer,  should  not  be  substituted  for  the  pro- 
duction of  those  proceedings  themselves,  copies 
of  which  were  easily  obtainable  att^e  land- 
office  department. 

Another  reason,  which  we  think  more  satis- 
factory, is  that  a  careful  examination  of  this 
Statute  concerning  adverse  claims  leads  us  to 
the  conviction  that  it  was  not  intended  to  affect 
200]  ^  party  who,  before  the  publication  first  re- 
quired, bad  himself  ^ne  through  all  the  regu- 
lar proceedings  required  to  obtain  a  patent  for 
mineral  land  from  the  United  States,  had  es- 
tablished his  right  to  the  land  claimed  by  him, 
and  received  his  patent,  and  was  reposing 
quietly  upon  its  sufficiency  and  validity.  It 
is  true  that  there  are  no  very  distinctive  words 
declaring  what  kind  of  adverse  claim  is  re- 
quired to  be  set  up  as  a  defense  against  the 
partv  making  publication;  but  throughout  the 
whole  of  these  sections  and  the  original  Stat- 
ute from  which  they  arc  transferred  to  the 
Revised  Statutes,  the  words  "claim"  and 
"claimant"  are  used.  This  word  is,  in  all 
legislation  of  Congress  on  the  subject,  used  in 
regard  to  a  claim  not  yet  perfected  by  a  title 
from  the  government  by  way  of  a  patent. 
And  the  purpose  of  the  Statute  seems  to  be, 
that  where  there  are  two  claimants  to  the  same 
mine,  neither  of  whom  has  yet  acquired  the 
title  from  the  government,  they  shall  bring 
their  respective  claims  to  the  same  property, 
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in  the  manner  prescril)ed  in  the  Statute,  before 
some  judicial  tribunal  located  in  the  neighbor- 
hood where  the  property  is,  and  that  the  result 
of  this  judicial  investigation  shall  govern  the 
action  of  the  officers  of  the  Land  I>epartment 
in  determining  which  of  these  daimanU  shall 
have  the  patent,  the  final  evidence  of  title, 
from  the  government.  This  view  is  consistent 
with  the  entire  Statute  on  the  subject,  and 
some  of  its  language  is  inconsistent  with  the 
idea  that  any  contest  to  be  thus  decided  is  be- 
tween a  party  who  already  has  the  legal  title  to 
the  property  which  he  claims  and  some  other 
party  who  is  only  setting  up  a  claim  to  the 
same  property. 

In  the  first  place,  its  inapplicability  to  the 
present  case  is  shown  by  the  requirement  that 
in  all  cases  the  successful  party  shall  pay  five 
dollars  per  acre  before  he  can  get  bis  patent. 
This  argues  that  it  has  no  reference  to  a  placer 
patent,  because  for  the  land  c6nveyed  by  a 
placer  patent  the  party  is  only  required  to  pay 
two  dollars  and  a  half  an  acre. 

Again,  the  following  language  seems  incon- 
sistent with  the  idea  that  one  of  the  contesting 
parties  may  already  have  a  patent  for  the  land 
m  controversy,  namely:  "After  such  judg- 
ment shall  have  been  rendered,  the  party  enti- 
tled to  the  posseMion  of  the  claim,  or  any  por- 
tion thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment  roll 
with  the  register  of  the'  land  office,  together 
with  the  certificate  of  the  surveyor-general  that 
the  requisite  amount  of  labor  has  been  expended 
or  improvements  made  thereon,  and  the  de- 
scription required  in  other  cases,  and  shall  pay 
to  the  receiver  five  dolkrs  per  acre  lor  his  claim, 
together  with  the  proper  fees,  whereupon  the 
whole  proceedings  ana  the  judgment  roll  shall 
be  certified  by  the  register  to  the  commissioner 
of  the  General  Land  Office,  and  a  patent  iltall 
xMue  thereon  for  the  claim,  or  such  portioQ 
thereof  as  the  applicant  shall  appear,  from  the 
decision  of  the  courts,  to  rightly  possess.  If  it 
appears  from  the  decision  of  the  court  that  sev- 
eral parties  are  entitled  to  separate  and  different 
portions  of  the  ddim,  each  party  may  pay  for 
his  portion  of  the  claim,  .  .  .  and  patents 
shall  issue  to  the  several  parties  accoroing  to 
their  respective  rights." 

It  is  too  obvious  to  escape  comment  that  by 
this  proceeding  there  are  brought  before  the 
court  adverse  daimante  to  mineral  land,  and 
that  the  party  who  succeeds  in  establishing  the 
superior  right  to  the  potseseion  shall  have  a  pat- 
ent. This  may  be  the  party  who  institutes  the 
original  proceeding  or  it  may  be  the  par^r  who 
sets  up  the  adverse  claim.  Whichever  of  these 
two  establishes  his  better  right  to  the  possession, 
gets  the  patent.  How  can  this  apply  to  a  case 
where  one  of  the  parties  already  has  a  patent? 
How  can  he  be  required  to  pay  again  for  the 
land  for  which  he  has  already  paid  all  that  the 
law  requires?  How  can  he  be  required  to  estab- 
lish before  the  land  office  his  right  to  the  posses- 
sion of  a  mine  for  which  that  office  baa 
already  granted  him  a  patent? 

And  again,  how  can  such  a  case  be  brought 
within  the  terms  of  a  statute  which  provides 
that,  where  "several  parties  are  entl4led  to  sep- 
arate and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim. 
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with  the  proper  fees,"  etc.,  "and  patents  shall 
issue  to  the  several  parties  according  to  their 
respective  rights."  Why  should  a  patent  issue 
to  a  party  for  that  for  which  he  already  has  a 
patent?  These  expressions  of  the  Statute,  so 
clearly  applicahle  to  parties  who  are  only  claim- 
ants and  have  no  title,  show  what  the  purpose 
of  Congress  was  in  passing  the  law,  and  that  it 
was  not  intended  that  a  parly  who  bad  already 
fone  through  all  these  proceedings  and  estab- 
u&hed  his  ncrht  to  the  mine  which  he  claims, 
and  receivedi  his  patent  for  it,  shall  be  put  upon 
the  same  level  with  mere  claimants,  who  have 
yet  to  establish  their  claim  and  prove  their  right 
even  to  the  possession,  and  that  he  is  to  be 
brought  before  a  judicial  tribunal  to  make  a 
contest  with  a  parly  who  has  no  legal  standing 
in  court  to  contest  with  him,  who  has  the  legal 
title  from  the  government. 

And  this  is  just  and  is  sound  policy.  Why 
•boulda  party  who  has  the  legal  title  from  the 
government  of  the  United  Stales,  on  which  he 
relies  with  safety,  be  called  upon  to  answer 
every  adventurer  who  digs  a  hole  in  the  ground 
thus  conveyed  to  him  and  asserts  a  right  to 
iniueral  found  in  that  ground?  When  he  has 
once  obtained  the  patent  of  the  United  States 
for  his  land,  he  should  be  only  required  to  an- 
swer persons  who  have  some  established  claim, 
and  to  contest  with  this  party  not  before  the 
administrative  departments,  but  in  courts  of 
Justice,  by  the  regular  proceedings  which  de- 
termine finally  the  rights  of  parties  to  property. 
For  these  reasons  we  do  not  believe  that  these 
sections,  2325  and  2326.  are  intended  to  apply 
to  the  case  of  a  party  who  has  a  prior  patent 
for  the  land  which  may  be  the  subject  of  con- 
troversy before  the  register  and  receiver  of  the 
land  office.  Is  it  fair  and  just  that  the  partv 
who  has  gone  through  all  the  processes  which 
the  laws  of  the  United  States  require  of  him  to 
obtain  title  to  its  lands,  and  has  obtained  that 
title,  shall  be  subjected  by  the  officers  of  the 
government  of  the  United  States  to  defend  that 
title  before  them  from  the  attacks  of  an  out- 
aider? 

We  have  more  than  once  held  that  when  the 
government  has  issued  and  delivered  its  patent 
For  lands  of  the  United  States,  the  control  of 
the  Department  over  the  title  to  such  land  has 
ceased,  and  the  only  way  in  which  the  title  can 
be  impeached  is  by  a  bill  in  chancery;  and  we 
do  not  believe  that,  as  a  general  rule,  the  man 
who  has  obtained  a  patent  from  the  govern- 
ment can  be  called  to  answer  in  regard  to  that 
patent  before  the  officers  of  the  Land  Depart- 
ment of  the  government  U.  8,  v.  Befiun,  102 
U.  8.  878  [26:  167]. 

For  these  reasons  we  are  of  opinion  that  the 
circuit  court  in  refusing  to  consider  the  testi- 
mony found  in  the  case  in  regard  to  the  known 
existence  of  the  vein  of  the  Sierra  Nevada 
claim  at  the  time  of  the  application  for  the 
Jfoyer  patent,  was  in  error;  and  also  that  it 
was  erroneous  to  hold  that,  on  the  face  of  the 
patent  for  the  Sierra  Nevada  mine,  the  exist 
ence  of  this  vein  and  the  knowledge  of  its  exist- 
ence were  to  be  conclusively  presumed  in  this 
action. 
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The  judgment  ie  retereed,  cmd  the  ease  ie  re- 
manded to  the  Circuit  Court,  with  a  direction 
to  grant  a  new  trial, 

Mr.  Justice  Brewer,  dissenting: 
I  am  unable  to  agree  with  the  opinion  of  the 
court,  delivered  by  Mr,  Justice  Miller. 

A  placer  patent  and  the  Statute  under  which 
it  is  Issued  exprcsslv  provide  that  it  shall  not 
include  any  known  loae  or  vein.  So,  if  within 
the  limits  of  placer  ground  there  be  a  vein  or 
lode  bearing  gold  or  other  mineral  of  precious 
value,  and  that  vein  or  lode  was  known  at  the 
time  of  the  application  for  the  placer  patent,  it 
did  not  pass  under  the  patent.  It  was  as  much 
excepted  from  its  terms  as  though  it  were  in  an 
adjoining  State.  It  was  territory  carved  out 
by  the  very  language  of  the  patent  and  the 
Statute,  and,  not  passing  to  the  patentee,  re- 
mained the  property  of  the  government,  and 
subject  to  location  and  patent,  as  fully  and  in 
the  same  manner  and  upon  the  same  terms,  as 
any  other  mineral  vein.  Suppose  a  patent  for 
aj>ricultural  lands  by  virtue  of  the  Statute  ex- 
cepted all  lakes,  ponds  and  other  bodies  of 
water,  who  would  doubt  that  the  title  to  any 
lake  or  pond,  within  the  territory  described  in 
such  patent,  remained  in  the  government  and 
subject  to  sale  by  it  in  any  manner  it  deemed 
best;  or  that  a  title  thereto,  obtained  in  the 
manner  prescribed  by  law,  was  paramount. 
So  here.  There  is  only  one  wav  and  one  tri- 
bunal provided  for  obtaining  title  to  any  vein  [303 
or  lode,  whether  within  or  without  the  limits 
of  placer  ground,  and  that  is  by  application  in 
the  land  office.  That  wav  was  pursued  in  this 
case,  and  a  patent  obtained.  Whether  this  lode 
or  vein  was  or  was  not  within  the  limits  of  the 

Elacer  patent  depends  upon  no  matter  of  law, 
ut  upon  two  questions  of  fact:  first,  Was 
there  a  vein  bearing  gold  or  other  precious 
mineral  within  the  limits  of  the  placer  territory  ? 
and.  second.  Was  it  known  at  the  time  of  the 
application  for  the  placer  patent?  These  two 
questions  of  fact  determine  the  question  wheth- 
er the  placer  patent  took  the  whole  surface 
ground,  and  all  veins  and  lodes  within  its  terri- 
tory. Provision  is  made  by  statute  for  putting 
such  questions  of  fact  in  issue.  The  adverse 
proceedings  prescribed  by  statute  are  of  com- 
mon occurrence.  It  is  the  ordinarv  procedure. 
We  have  had  cases  involving  such  procedure 
before  us  this  term.  But  I  fear  that  this  decis- 
ion is  equivalent  to  holding  that  such  statutory 
adverse  proceedings  amount  to  nothing  and  are 
unworthy  of  notice.  From  Johnson  v.  TowsUy^ 
80  t.  S.  18  Wall.  72  [20:  485],  to  the  present 
time,  the  uniform  ruling  of  this  court  has  been, 
that  questions  of  fact  passed  upon  by  the  Land 
Department  are  conclusively  determined,  and 
that  only  questions  of  law  can  be  brought  into 
court 

The  right  to  this  patent  solely  depends  upon 
these  two  questions  of  fact,  which  were  con- 
sidered by  the  land  office  when  the  original 
patent  was  issued.  I  think  that  its  determina- 
tion upon  them  was  conclusive. 

I  am  authorized  by  the  chief  justice  to  say 
that  he  concurs  in  these  views. 
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826]       HOWARD  MANSFIELD,  Hff.  in  Err., 

THE  EXCELSIOR  REFINERY  COM- 
PANY. 

(See  8.  a  Reporter  *8  ed.  828-342.) 

Becitals  in  trustee' $  deed^  error  in — quitdaim 
deed— recording — lUinois  law — recording  trust 
deed,  effect  of— priority  of  hen  on  distillery — 
effect  of  coUector*s  sale — lecuehold  interest — 
forfeiture  for  fraud, 

L  Neither  error  in  mere  recitals  in  a  trusteed  deed, 
nor  its  silence  as  to  the  hour  ot  the  day  when  the 
sale  occurred,  makes  the  deed  void  or  ineffectual 
as  a  conveyance  of  the  title  by  a  trustee  invested 
wltii  power  to  sell  and  to  convey  the  title. 

8l  In  Illinois,  a  quit-claim  deed  is  effectual  to  trans- 
fer title  to  land  and  the  prior  recording  of  such 
deed  will  give  it  a  preference  over  one  previously 
executed,  but  which  was  subsequently  recorded. 

8.  In  Illinois,  an  unrecorded  deed  will  pass  the 
title,  except  as  to  creditors  and  subsequent  pur- 
chasers without  notice. 

4  The  recording  of  a  trust  deed  gives  notice  of 
its  existence  to  subsequent  claimants  of  the 
equity  of  redemption,  and  of  what  may  be  done 
in  pursuance  of  the  deed,  and  they  are  bound  to 
take  notice  of  proceediogs  thereunder. 

ftp  A  priority  of  lien  acquired  by  the  government 
on  a  distillery  by  the  waiver  of  prior  liens  upon 
It  under  sec.  82S8,  XT.  8.  Bev.  Stat.,  can  only  be  eup 
forced  in  equity. 

6.  When  the  collector  distrains  and  sells  property 
for  taxes,  his  certificate  transfers  to  the  pur- 
chsser  only  the  right,  title  and  interest  of  the 
delinquent  in  the  property  sold.  Sec.  81M,  XT. 
S.  Bev.  Stat. 

T.  Where  that  interest  is  only  a  leasehold  interest, 
the  purchaser  at  th«  collector^  sale  acquires 
nothing  more. 

8.  Forfeiture  of  distillery  premises  for  nonpayment 
of  taxes  cannot  occur  unless  the  distiller  has  de- 
frauded, or  attempted  to  defraud,  the  govern- 
ment of  the  taxes  due  from  him. 

[No.    289.] 
Submitted  and  Argued  March  28,  1890.     Be- 
dded May  S,   1890. 

FT  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois  to  review  a  Judgment  for  defendant 
in  an  action  to  recover  possession  of  land  on 
which  was  a  distillery.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  B.  Mason*  for  plaintiff  in 
error: 

Ck)vemment  seizure  and  sale  invalid  for 
lack  of  preliminary  notice  and  demand  for 
payment  of  taxes. 

U.  8.  Rev.  Stat.  §§  8185,  8186 ;  Parker  v. 
RuU,  18  U.  S.  9  Cranch,  65,  71  (8 :  658, 
660). 

Also  invalid  for  lack  of  notice  of  such 
■eizure  and  proposed  sale. 

U.  8.  Rev.  Stat.  §§  8197,  8198;  Mo.  Oen. 
dtat.  1865,  chap.  18,  g  112;  Spurlocky.  Alien, 
49  Mo.  178,  180;  111.  Rev.  Stat.  chap.  77, 
Judgments  and  Executions,  %  14. 

Note.— j1«  U)  record  of  deed;  its  effect  as  notice; 
as  to  whom  not  necessary  to  recordrse^  note  to 
fitebbina  V.  DuDoan,  S7:  ML 


Government  sale  and  deeds  executed  there- 
under operated  at  most  only  to  convey  the 
leasehold  of  Hinds,  which  expircMi  May  1. 
1877. 

U.  8.  Rev.  Stat.  §§  8186,  8196,  8199,  8251 ; 
U.  8.  V.  Van  Slyke,  8  Biss.  227,  280 ;  TFtiuisor 
V.  McVeigh,  98  U.  S.  274,  277  (28:  914.  915)  ; 
McVeigh  v.  U.  8.  78  U.  S.  11  Wall.  259  (20: 
80)  ;  Henderson's  Distilled  SpinU,  81  U.  a 
14  Wall.  44  (20 :  815)  ;  ThacJuir*s  Distilled 
J^riU,  108  U.  8.  679  ?26 :  535)  ;  Brine  t. 
Ha/rtfard  F.  Ins.  Co.  96  U.  8.  627  (24 :  858). 

Government  seizure  and  sale  invalid  as  U> 
plaintiff  and  his  grantors,  because  no  notice 
given  to  them. 

U.  S.  Rev.  Stat.  §§  8197,  8207 ;  1  Bouv- 
ier,  Law  Diet,  title  Estate,  p.  605 ;  U.  8, 
Const.  5th  Amendment ;  Windsor  v.  Mc  Veig\ 
98  U.  S.  274,  277  (23:914.  915). 

Waivers  of  plaintiff's  grantors  did  not 
waive  notice,  but  simply  gave  government  a 
first  lien,  whidh  could  only  be  forced  up<»i 
due  notice. 

U.  S.  Rev.  Stat.  §§  3197,  8251,  8262. 

Collector's  deed  invalid  to  devest  plain- 
tiff's title,  because  it  does  not  purport  to 
pass  the  title  of  any  party  or  parties  delin- 
quent ;  at  most  it  merely  assigned  the  lien 
of  the  United  States. 

U.  S.  Rev.  Stat.  §  8199 ;  Einstein  v.  Cfay, 
45  Mo.  62 ;  Clarke  v.  Strickland,  2  Curtis, 
489.  448  et  seq.;  Uedger  v.  Union  Ins.  €h, 
17  Fed.  Rep.  498. 

Objections  to  defendant's  tax  deed  can  be 
properly  raised  in  an  action  of  ejectment. 

Beatty  v.  Mason,  80  Md.  409.  416 ;  Barker 
V.  Rule,  18  U.  S.  9  Cranch,  64.  71  (8 :  658, 
660)  ;  Bankendorff  v.  Taylor,  29  U.  S.  4  Pet. 
849,  859  (7 :  882,  885)  ;  Slater  v.  Maxwell,  7S 
U.  S.  6  Wall.  268.  276  (18 :  796.  799)  ; 
Sehenck  v.  Peay,  1  Dill.  267,  1  Woolw.  175. 

Trustee's  deed  to  plaintiff's  grantor  was 
valid. 

111.  Rev.  Stat.  chap.  95,  Mortoages,  %  17; 
Koester  v.  Burke,  81  111.  486,  439 ;  Oraham 
V.  Anderson,  42  111.  514.  517. 

Mr.  W.  £•  Blake*  for  defendant  in  error : 

A  special  authority  must  be  strictly,  lit- 
erally and  precisely  pursued. 

Pou)ea  V.  TutUe,  8  N.  Y.  401 ;  Sharp  v. 
Johnson,  4  Hill,  99;  Sears  v.  Idtermore,  17 
Iowa.  297;  Od>hard  v.  Sattler,  40  Iowa,  152; 
Waldron  v.  Chasteney,  2  Blatchf.  62;  Sim^ 
mons  V.  Baynard,  80  Fed.  Rep.  582. 

A  trustee  is  disqualified  from  purchasing 
or  acquiring  an  interest  adverse  to  that  <n 
his  cestui  que  trust  in  the  trust  property. 

Wormley  v.  Wormley,  21  U.  8.  8  VSThcat. 
421  (5 :  651)  ;  Walden  v.  Bodley,  89  U.  8.  14 
Pet.  156  (10 :  898)  ;  Allan  v.  Oillet,  21  Fed. 
Rep.  273. 

In  Illinois  a  quit-claim  deed  is  as  effectual 
to  transfer  title  to  land  as  a  deed  of  bargain 
and  sale. 

McConnel  v.  Beed,  5  111.  117;  Brown  t. 
Banner  Coal  d  Coal  Oil  Co.  V7  111.  214;  De- 
lano  V.  Bennett,  90  111.  588. 

When  the  only  object  of  the  proceeding  is 
to  appropriate  the  land  to  the  satisfaction  of 
the  government  lien,  no  reason  can  exist  for 
notifying  a  trtlstee,  who  prior  Ijiereto  had 
fully  discharged  his  trust. 

Johnson  V.  Foster^  68  Iowa,  140. 
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A  secoDd  incumbrancer  is  not  a  necessary 
party  to  a  proceeding  instituted  by  a  prior 
liennolder. 

BrewsUr  v.  WakeMd,  22  How.  128,  129  (16 : 
804).;  Donnelly  y.  Buseh,  15  Iowa,  99. 

[327]     2fr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  in  the  nature  of  eject- 
ment. It  was  brought  by  the  plaintiff  in 
error,  December  24,  1879,  to  recover  from  the 
defendant  in  error  the  possession  of  a  ti*act 
of  land  in  Henderson  County,  Illinois,  con- 
taining ten  acres  more  or  less,  and  upon 
which  was  a  distillery.  The  plea  was,  not 
ffuilty  of  unlawfully  withholding  the  pi]em- 
ises  described  in  the  declaration.  There 
were  three  trials  of  the  case,  each  time  by 
the  court,  pursuant  to  a  written  stipulation  of 
the  parties  waiving  a  jury.  Upon  the  first 
trial  there  was  a  judgment  for  the  defendant. 
At  Uie  instance  of  the  plaintiff  a  new  trial  was 
granted^  in  conformity  with  a  statute  of  Illi- 
nois which  provides  that  at  any  time  within 
one  year  after  a  jud^ent,  either  upon  default 
or  verdict  in  an  action  of  ejectment,  the  party 
gainst  whom  it  is  rendered,  his  heirs  or  as- 
signs, shall  be  entitled,  upon  the  payment  of 
all  costs,  to  have  the  judgment  vacated  and  a 
new  trial  granted, — no  more,  however,  than 
two  new  trials  to  be  granted  to  the  same 
party  under  the  Statute.  Rev.  Stat.  111. 
1846,  p.  208,  §  80 ;  1874,  p.  447,  §  85 ;  1 
Starr  &  Curtis'  Anno.  Stat.  989.  The  first 
new  trial  under  this  Statute  is  the  right  of 
the  unsuccessful  party,  and  is  not  dependent 
upon  the  discretion  of  the  court.  Vance  v. 
Schuyler,  6  111.  160 ;  Eiffga  v.  Savage,  9  111. 
^i  129 ;  Emmons  v.  Bishop,  14  111.  152 ;  Chamber- 
lainY,  MeCarty,  63  111.  262;  Lorn  v.  Fovlke, 
103    HI.    58.      These   statutoir    provisions 

£»yem  the  trials  of  actions  of  ejectment  in 
e    coiirts  of  the   United   States  sitting  in 
Illinois.     Equator  M,  &  8.  Co.    v.  Ball,  106 
XJ,    8.    86   [27:  114].     At    the  second  trial 
there  was  a  judgment  for  the  plaintiff.    The 
ciefeodant  then  took  a  new  trial  under  the 
Statute,  and   when  the  case  was  last  tried 
the  court  ruled  that  upon   all  the  evidence 
the  law  did  not  authorize  a  recovery  by  the 
plaintiff,  and  gave  judgment  for  the  defend- 
ant.    The   present  writ  of  error  brings  up 
that  judgment  for  review. 

The  parties  entered  into  a  written  stipula- 
Uon  as  to  the  principal  facts.  The  main 
fjuestion  in  the  case  arises  out  of  a  sale  by 
%  collector  of  internal  revenue  of  the  prem- 
ises in  dispute,  including  the  distillery 
thereon,  for  taxes  due  from  the  distiller. 

The  facts,  so  far  as  it  is  necessary  to  state 
them,  may  be  thus  summarized  : 

On  the  20th  of  September,  1878,  the  Bank 
of  Chicago  was  the  owner  in  fee  of  the  prem- 
ises. It  executed  to  the  United  States,  April 
22,  1874,  in  conformity  with  the  statute  of 
the  United  States,  what  is  called  a  waiver, 
which  recited  that  CkorgeE.  Hinds  intended 
to  carry  on  the  business  of  distilling  and 
manufacturing  high  wines  in  the  distillery 
on  these  premises,  and  contained  the  follow- 
ing provisions:  **And  whereas  the  under- 
signed, the  Bank  of  Chicago,  a  corporation 
orc:anized    and  existing    under  the  laws  of 
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the  State  of  Illinois,  of  the  County  of  Cook 
and  the  State  of  Illinois,  has  an  interest  in 
the  title  of  said  lot  of  land  and  distillery 
and  appurtenances:  Therefore,  in  order  to- 
enable  the  said  George  E.  Hinds  to  carry  oa 
said  business  on  saia  lot  of  land  in  said  dis- 
tillery, and  to  comply  with  the  requirements 
of  the  eighth  section  of  the  Act  of  Congress, 
approved  July  20th,  A.  D.  1868,  and  in  con- 
sideration thereof,  the  said  bank  does  hereby 
express  and  give  its  consent  that  said  distil- 
lery and  premises  may  be  used  b^  said  Hinds 
for  the  purpose  of  distilling  spirits,  subject 
to  the  provisions  of  law ;  and  the  said  bank 
does  hereby  expressly  stipulate  that  the  lien 
of  the  United  States  for  taxes  and  penalties 
shall  have  priority  of  any  and  all  its  interest 
and  claims  to  said  distillery  and  premises, 
and  that  in  case  of  the  forfeiture  of  the  dis- 
tillery premises  or  any  part  thereof  the  title 
of  the  same  shall  vest  in  the  United  States, 
discharged  from  any  such  claim  or  interest 
which  tne  said  bank  has  or  may  have  in  and 
to  the  same,  and  with  the  express  under- 
standing that  this  waiver  shall  take  effect 
and  be  in  force  on  and  after  this  date.  **  This 
document  was  recorded  the  day  succeeding 
its  execution,  in  the  office  of  the  recorder  in 
the  county  where  the  land  lies. 

The  bank,  on  the  10th  of  July,  1874,  exe- 
cuted to  Isaac  P.  Coates  a  deed  or  instrument, 
which  was  duly  recorded  on  the  80th  of 
March,  1875,  conveying  various  parcels  or 
tracts  of  land,  including  the  one  in  contro- 
versy, in  trust  to  dispose  of  the  same  at  pub- 
lic or  private  sale,  and  apply  the  proceeds 
to  the  payment  of  its  debts  and  liabilities. 
Coates  executed.  May  8,  1875,  under  section 
8262  of  the  Revised  Statutes,  a  waiver  sim- 
ilar to  the  one  above  referred  to,  and  which 
by  its  terms  was  to  take  effect  May  10,  1875. 
This  was  also  placed  on  record.  By  quit- 
claim deed  executed  on  the  same  day— May 
8,  1875— Coates,    as  assignee,  conveyed   the 

Sremises  in  dispute  to  Eiisha  H.  Turner,  of 
lurlington,  Iowa.  The  consideration  recited 
was  $8,500,  paid  bv  the  grantee.  This  deed 
was  recorded  May  o,  1875,  together  with  the 
waiver  that  Coates  had  executed.  Turner 
also  on  the  same  day  executed  and  placed 
upon  record  a  similar  waiver  to  the  United 
States. 

On  May  6, 1875,  Turner  conveyed  the  prem- 
ises to  deorge  F.  Westover,  of  Chicago,  in 
trust  to  secure  the  payment  of  three  promis- 
sory notes  given  by  Turner  for  the  price  of 
the  premises,  all  dated  May  6,  1875,  and 
payable  to  the  order  of  Isaac  P.  Coates,  as- 
signee,— one  for  |1,500  due  July  1,  1875 ;  one 
for  $8,000  due  May  1,  1876,  and  one  for 
$8,000  due  May  1,  1877, — each  note  drawing 
interest  at  the  rate  of  eight  per  cent  per 
annum  until  due,  and  ten  per  cent  after  ma- 
turity. This  deed  proviacd,  among  other 
things,  for  a  sale  by  the  trustee  upon  default 
by  Turner  in  the  payment  of  the  notes  or  any 
part  thereof,  or  oi  the  interest  accruing 
thereon,  and  for  a  conveyance  to  the  pur- 
chaser. It  gave  the  trustee  power  to  adjourn 
the  sale  from  time  to  time,  at  discretion,  and 
constituted  him  attorney  for  the  grantor  to 
execute  and  deliver  deeds  to  the  purchaser 
or  purchasers;  applying  the  proceeds  to  the 
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payment  of  the  notes  and  for  other  purposes 
specified,  and  recouvcying  to  the  grantor, 
after  the  objects  of  the  trust  were  accom- 
plished, such  part  of  the  premises  as  re- 
mained unsold.  This  deed  was  recorded  the 
day  of  its  execution,  and  at  the  same  time 
with  the  deed  from  Coates  to  Turner. 

In  conformity  with  the  terms  of  the  trust 
deed,  Westover,  on  the  1st  day  of  September, 
1876,  advertised  the  premises  to  be  sold,  at 
public  vendue,  on  the  7th  day  of  October, 
1876.  to  the  highest  bidder  for  cash,  together 
with  all  the  right,  title,  benefit  and  equity 
of  redemption  therein  of  Turner,  his  heirs 
and  assigns.  The  advertisement  stated  that 
Hhe  sale  was  because  of  default  in  the  pay- 
ment of  the  first  two  above-described  notes 
of  Turner  to  Coates,  and  of  the  interest  due 
thereon,  and  because  of  the  application  by 
the  legal  holders  of  the  notes  to  the  trustee 
to  sell  and  dispose  of  the  premises  under  the 
authority  conferred  by  the  trust  deed.  A 
sale  was  made  by  the  trustee  on  the  day  and 
at  the  place  named  in  the  notice.  By  quit- 
<ilaim  deed,  dated  October  9,  1876,  and  duly 
Acknowledged  the  next  day,  Westover  con- 
veyed the  premises  to  Coates,  as  purchaser 
at  the  trustee's  sale.  The  deed  described  the 
default,  on  account  of  which  the  sale  was 
made,  as  having  occurred  **in  the  payment 
of  the  second  of  said  notes,  and  the  interest 
on  the  second  and  third  notes,"  and  stated 
that  the  premises  were  sold,  under  the  adver- 
tisement, on  the  day  and  year  and  at  the 
place  mentioned,  and  that  Coates  became  the 
purchaser.  This  deed  was  duly  acknowl- 
edged on  the  10th  day  of  October,  1876,  but 
was  not  filed  for  record  and  recorded  until 
December  22,  1879.  By  quit-claim  deed, 
dated  December  18,  1879,  acknowledged  the 
succeeding  day,  and  filed  for  record  Decem- 
ber 22,  1879,  Coates  and  wife  conveyed  the 
premises  to  the  plaintiff,  Howard  Mansfield. 

The  stipulation  between  the  parties  states 
that  **  December  16,  1876,  the  said  real  estate 
in  controversy  was  seised,  and  afterwards  a 
sale  made  by  the  United  States  collector  of 
internal  revenue  for  the  4th  District  of  Illi- 
nois, for  the  nonpayment  of  taxes  and  assess- 
ment of  internal  revenue  against  George  £. 
Hinds,  a  distiller  operating  under  a  lease 
expiring  May  1,  1877,  the  distillery  on  the 
said  property  in  controversy,  sufficient  goods, 
chattels  or  other  effects  to  satisfy  such  taxes 
and  assessments  not  having  been  found  by 
said  collector;**  also,  "that  George  F.  ^est- 
over  and  Isaac  P.  Coates  received  no  notice 
of  such  seizure  and  sale  (prior  to  said  sale) 
and  only  knew  of  such  seizure  and  sale  by 
reports  long  after  sudi  seizure  and  sale  oc- 
curred." The  collector's  advertisement  was 
on  December  21,  1876,  and  was  for  the  sale,  on 
the  10th  of  January,  1877,  of  "the  property 
generally  known  as  the  Sagetovm  or  Turner 
distillery,  lately  operated  by  George  E. 
Hinds,  consisting  of  10  acres,  more  or  less, 
with  the  distillery  buildings  thereon,"  etc. 
The  report  of  that  sale  shows  that  Albert 
W.  Parsons,  of  Burlington,  Iowa,  became 
the  purchaser  of  the  property  sold  by  the 
collector,  at  the  price  of  f2,240,  the  amount 
of  the  assessments,  liabilities  and  costs 
•claimed  by  the  government.    The  property 
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not  having  been  redeemed  within  the  time 
prescribed  by  the  laws  of  Illinois,  and  T. 
W.  Barhydt,  trustee  for  the  MercJiants*  Na- 
tional Bank  of  Burlington,  Iowa,  having 
become  the  owner,  by  assignment  of  the  cer- 
tificate of  purchase  given  to  Parsons,  the 
collector,  November  4,  1878,  made  a  deed  to 
Barhydt,  trustee,  conveying  all  the  right, 
title  and  interest  of  the  United  States.  That 
deed  was  acknowledged  November  14,  1878, 
and  recorded  December  22,  1879.  The  de- 
fendant claims  title  under  the  collector's  sale 
and  deed.  It  also  claims  under  a  quit-claim 
deed  executed  to  it  bv  Elisha  H.  Turner  and 
wife,  of  date  May  14,  1878,  which  was  ac- 
knowledged on  that  day,  and  filed  for  record 
October  28,  1878.  This  last  deed  purported 
to  have  been  given  "  for  the  consideration  of 

food  and  valuable  considerations  hereby  uc- 
nowledged,  and  one  dollar,"  and  to  "con- 
vey and  quitclaim"  Turner's  interest  in  the 
premises. 

Our  attention  will  be  first  directed  to  cer- 
tain obi ect ions  urged  by  the  defendant  to  the 
plaintiff's  title.     Its  contention  is  that  the 

Sower  conferred  upon  Westover  by  the  trust 
eed  of  May  6,  1875,  was  not  so  executed  aa 
to  pass  the  title  to  Coates,  the  purchaser  at 
the  trustee's  sale  of  October  7,  1876.  This  [332 
objection  is  based  upon  two  grounds,  the  first 
of  which  is  that  the  trustee's  advertisement 
stated  that  the  sale  was  by  reason  of  the  de- 
fault in  the  payment  of  the  first  two  prom 
issory  notes  given  by  Turner  to  Coates,  and 
of  the  interest  due  on  those  notes,  whereaa 
the  deed  from  Westover  to  Coates  recites  that 
the  default  was  in  respect  to  the  second  note, 
and  the  interest  on  the  second  and  third  notes. 
The  second  ground  is,  that  the  trust  deed 
authorized  the  trustee,  upon  default  in  the 
payment  of  the  notes  or  of  any  part  thereof, 
or  of  the  interest  accruing  thereon,  and  after 
advertisement,  to  sell  the  premises  and  all 
the  right  and  equity  of  redemption  of  the 
grantor  "at  public  vendue,  to  the  highest 
bidder  for  cash,  at  the  premises  or  at  tlie 
front  door  of  the  court-house, "  in  the  county 
where  the  premises  were,  "at  the  time  ap- 
pointed in  said  advertisement,  or  may  adjourn 
the  sale  from  time  to  time,  at  discretion ;" 
and  that  while  the  advertisement  fixed  the 
hour  of  11  o'clock  of  the  forenoon  of  October 
7,  1876,  as  the  time  of  the  sale,  the  deed  to 
Coates,  although  reciting  that  the  sale  oc- 
curred "upon  the  day  and  year  and  at  the 
place"  mentioned  in  the  advertisement,  waa 
silent  as  to  the  hour  of  the  day  on  which 
the  sale  took  place.  These  objections — if, 
under  any  circumstances,  available  to  Turner 
or  to  those  claiming  under  him — are  of  no 
consequence  in  this  action  involving  simplj 
the  legal  title  to  the  premises.  The  trustee 
had  power  to  sell  upon  notice,  and  to  convey 
the  legal  title  to  the  purchaser.  He  did  sell 
upon  notice  which  described  the  nature  of 
the  default  upon  the  part  of  Turner  that 
made  a  sale  necessary.  While  the  deed  does 
not  accurately  state  the  particulars  of  such 
default,  it  does  recite  a  sale  pursuant  to  the 
notice,  and  makes  that  notice  a  part  of  the 
deed.  Neither  this  error  in  its  mere  recitals, 
nor  its  silence  as  to  the  precise  hour  of  the 
day  when  the  sale  occurred,  made  the  deed 
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▼old  upon  its  face,  or  ineffectual  as  a  con- 
veyance of  the  legal  title  by  a  trustee  inyested 
with  power  to  sell  upon  notice,  and  to  con- 
vey the  title  to  the  purchaser.  Kcuter  y. 
Burke,  81  111.  436,  439;  Graham  y.  Ander- 
ftm.  42  111.  514,  517. 

Another  contention  of  the  defendant  is  that, 
independently  of  any  right  acquired  under 

133]  the  collector's  sale  and  conveyance,  its  title, 
18  derived  from  Turner's  quit-claim  deed  of 
May  14,  1878,  filed  for  record  October  28, 
1878,  must  prevail  in  this  action  against  the 
plaintiff's  title,  derived  from  the  deed  of 
Westover  to  Coates,  not  filed  for  record  until 
December  22,  1879.  This  contention  is  based 
upon  that  provision  of  the  Statute  of  Illinois 
which  declares  that  ^'all  deeds,  mortgages 
and  other  instruments  of  writing  which  are 
authorized  to  be  recorded  shall  take  effect 
and  be  in  force  from  and  after  the  time  of  filing 
the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  without 
notice ;  and  all  such  deeds  and  title  papers 
•ball  be  adjudged  void  as  to  all  creditors 
and  subsequent  purchasers  without  notice, 
until  the  same  shall  be  filed  of  record. "  Rev. 
Stat.  111.  1845,  p.  108,  §  28 ;  1874,  p.  278, 
chap  80,  §  80 ;  1  Starr  &  Curtis,  p.  591,  §  81. 
The  defendant  claims  to  be  a  subsequent 
purchaser  from  Turner  without  notice  oi  the 
prior  sale  and  conveyance  by  Westover  to 
OoAtes.  It  relies  upon  those  cases  in  the 
Supreme  Court  of  Illinois  which  hold  that 
*a  deed  of  release  and  quit-claim  is  as  effect- 
ual for  the  purpose  or  transferring  title  to 
land  as  a  deed  of  bargain  and  sale ;  and  the 
prior  recording  of  such  a  deed  will  give  it  a 
preference  over  one  previously  executed,  but 
which  was  subsequently  recorded.  In  this 
respect  there  is  no  distinction  between  differ- 
ent forms  of  conveyance.  As  a  general  rule, 
the  one  first  recorded  must  prevail  over  one 
of  older  execution,  when  made  in  good  faith, 
and  when  it  appears  to  have  been  the  inten- 
tion of  the  parties  to  convey  again  the  iame 
lands  which  had  previously  been  conveyed.** 
MeOannel  y.  Reed,  5  111.  117.  See  also  Ken- 
nedy V.  Northup,  15  111.  154;  HoJbrook  v. 
Dickenson,  56  ill.  497;  Harpham  y.  LiitU, 
59  111.  509.  So  in  Brmion  v.  Banner  Coal  A 
Coal  Oil  Co.,  97  111.  214,  219:  "The  land 
being  within  the  description  the  grantees 
under  the  quit-claim  deed  are  purchasers ;  and, 
nothing  indicating  bad  faith  or  notice  of  the 
former  sale,  the  unrecorded  deed,  as  to  them, 
was  inoperative  until  recorded,  and  not  be- 
ing recoixled  until  after  the  record  of  the  deed 
of  release,  by  the  very  words  of  the  Statute, 
cannot  prevail." 
We  do  not  perceiYe  that  these  cases  sustain 

^]  the  position  of  the  defendant.  Turner  did 
Dot  have  the  legal  title  to  the  premises  at  any 
time  after  the  execution  of  his  deed  to  West- 
over.  The  legal  title  was  in  Westover  from 
the  date  of  Turner's  conveyance  to  him.  May 
6,  1875,  until  the  former's  deed  to  Coates  of 
the  9th  of  October,  1876.  Granting  that  the 
defendant,  when  it  received  the  quit-claim 
deed  of  1878,  was  a  purchtvser — although  it 
does  not  appear  affirmatively  that  it  paid 
anything  of  value  to  Turner — it  was  not, 
within  the  meaning  of  the  Statute,  a  pur- 
diaser  without  notice ;   for  it  was  informed 


by  the  record  of  deeds  that  the  legal  title 
was  in  Westover  in  trust  to  secure  uie  notes 
held  by  Coates,  and  that  Turner's  interest 
in  the  property,  after  the  execution  of  that 
deed,  arose  out  of  the  clause  requiring  the 
trustee,  after  the  objects  of  the  trust  were  at- 
tained, to  reconvey  to  him  such  of  the  prem- 
ises as  remained  unsold.  Turner's  deed  to 
the  defendant,  as  we  have  seen,  only  purport- 
ed to  pass  his  interest  in  the  premises.  The 
defendant  did  not  acquire  by  that  deed  the  le- 
gal title ;  for  the  legal  title  had  lone  before 
that  been  conveyed  to  Westover.  In  Illinois 
an  unrecorded  deed  will  pass  the  title,  except 
as  to  creditorsand  subsequent  purchasers  with- 
out notice.  But  as  the  deed  of  trust  to  West- 
over  was  recorded  before  Turner's  conveyance 
to  the  defendant,  the  latter  took  with  notice  of 
what  might  be  done  under  the  trust  deed. 
8napp  V.  Peiree,  24  111.  157.  In  Farrar  v. 
Payne,  78  111.  82,  in  which  the  title  of  one  of 
the  parties  arose  out  of  a  sale  under  an  attach- 
ment levied  on  the  interest  of  the  grantor 
in  certain  real  estate,  covered  by  a  trust  deed, 
after  that  deed  was  recorded — the  deed  to  the 
purchaser  at  the  sale  under  the  attachment 
bein^  filed  for  record  before  the  deed  to  the 
purchaser  at  the  trustee's  sale — the  court  said : 
'^The  trust  deed  had  been  recorded  previous 
to  the  attachment,  and  that  was  enough.  The 
published  notice  of  the  sale  was  all  the  re- 
quired notice  of  any  proceeding  under  the 
trust  deed.  The  recording  of  the  trust  deed 
gave  notice  of  its  existence  to  subsequent 
claimants  of  the  equity  of  redemption,  and 
pointed  out  the  source  of  information  of 
what  might  be  done  in  pursuance  of  the 
deed,  and  they  were  bound  to  take  notice  of 
the  proceedings  thereunder.  The  title  of 
Cranston  [Uie  purchaser  at  the  trustee's  sale]  [386 
related  back  to  the  execution  of  the  deed  of 
trust.  The  subsequent  proceedings  under 
the  deed  of  trust  were  connected  with  and 
in  aid  of  the  title  conveyed  by  that  deed.  ** 
This  language  was  cited  with  approval  in 
Heaton  v.  Fratfier,  84  111.  380,  338,  the 
court  adding :  **  It  was  also  held  in  Rupert 
Y.  Mark,  15  111.  540,  and  Hdnkimon  v. 
Barbour,  29  111.  80,  that  whatever  is  suffi- 
cient to  put  a  purchaser  of  land  on  inquiry 
is  sufllcient  notice  of  an  unrecorded  deed.^ 
It  results  that,  as  between  Westover,  Coates 
and  Turner,  the  legal  title  passed  to  Coates 
before  the  execution  of  Turner's  quit-claim 
deed ;  and  that  title,  being  of  record  when 
this  action  was  brought,  relates  back  to  the 
date  'of  the  trust  deed  to  Westover,  and  was 
not  affected  by  the  intermediate  deed  made 
by  Turner  to  the  defendant. 

This  disposes  of  all  the  questions  arising 
out  of  the  plaintiff's  chain  of  title  that  we 
deem  important  to  notice. 

We  come  now  to  the  examination  of  the 
question  relating  to  the  seizure,  sale  and 
conveyance  by  the  collector  of  internal  rev- 
enue. We  have  seen  that  such  seizure  oc- 
curred on  the  16th  day  of  December,  1876, 
previous  to  which  time  there  had  been  placed 
upon  record  a  deed  by  Turner,  conveying  the 
premises  to  Westover  in  trust  to  secure  the 
payment  of  three  notes,  aggregating  $7,500, 
given  by  Turner  to  Coates  for  the  price  of 
me  property,  two  of  which  notes  were  past 
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due  when  the  collector  made  his  seizure ;  and 
previous  to  which  time,  also,  the  legal  title 
had  been,  by  deed  duly  acknowledged,  con- 
veyed to  Coates  as  the  purchaser  at  the  sale 
made  by  the  trustee.  This  deed  to  Coates 
not  haying  been  recorded  at  the  time  of  the 
seizure  and  sale  by  the  collector,  what  in- 
terest in  the  premises  passed  by  the  collector's 
sale  and  deed?  If,  as  contended,  the  col- 
lector's sale  and  deed  passed,  and,  under  the 
Statute,  could  have  passed,  nothing  more 
than  the  distiller's  interest  in  the  premises — 
which  was  a  leasehold  interest  ceasing  May 
1,  1877 — then  the  court  below  erred  m  not 
rendering  Judgment  for  the  plaintiff,  as  the 
holder  of  the  legal  title.  This  (question  de- 
pends upon  the  meaningto  be  given  to  nu- 
merous sections  of  the  Kevised  Statutes  to 
be  found  in  title  85,  Internal  Revenue. 

"wj  Those  statutorv  provisions  must  be  con- 
sidered as  a  whole  in  order  that  the  purpose 
of  Congress  in  enacting  them  may  be  under- 
stood. The  material  ones  are  as  follows: 
If  any  person  **"  liable  to  tax  "  fails  to  pay 
the  taxes  assessed  against  him  within  the 
time  prescribed,  the  collector  may  **make 
distraint  therefor  as  provided  by  law." 
g  8185.  The  tax  so  due  from  an^  person  **  1  ia- 
ble  to  pay"  it,  together  with  the  interest,  pen- 
alties and  costs  that  may  accrue  in  addition 
thereto,  is  a  lien  in  favor  of  the  government 
upon  all  property  and  rights  of  property  **  be- 
longing to  such  person. "  g  8186.  llie  /2:oods, 
chattels  and  effects,  including  stocks,  secur- 
ities and  evidences  of  debt  ^  of  the  person 
delinquent  as  aforesaid,"  may  be  distrained 
and  sold  for  such  taxes  in  the  manner  pro- 
vided. §  8187.  The  collector's  certificate  of 
the  sale  of  such  personal  property,  securities 
and  evidences  of  debt  transfers  to  the  pur- 
chaser all  right,  title  and  interest  therein 
**of  such  delinquent."  §  8194.  In  case  of  the 
insufiiciency  of  such  goods,  chattels  or  effects 
of  the  delinquent,  to  satisfy  the  taxes  due 
from  him,  the  collector  may  seize  and  sell 
real  estate.  %  8106.  Besides  making  publi- 
cation in  a  newspaper  of  the  county,  and 
posting  at  the  nearest  post-office,  notice  of 
sale,  in  the  case  of  the  seizure  of  real  estate 
by  the  collector,  must  be  given  by  the  officer 
to  the  person  **  whose  estate  it  is  proposed  to 
sell,"  oy  giving  **him  in  hand,  or  leaving 
at  his  last  or  usual  place  of  abode,  if  he  has 
anj  such  within  the  collection  district  where 
said  estate  is  situated,  a  notice,  in  writing, 
stating  what  particular  estate  is  to  be  sold, 
describing  the  same  with  reasonable  cer- 
tainty, and  the  time  when  and  the  place 
where  said  officer  proposes  to  sell  the  same. " 
§  8197.  When  real  estate  is  sold  by  the 
collector,  he  must  give  to  the  purchaser  a 
certificate  of  purchase  describing  the  real 
estate  purchased,  for  whose  taxes  it  was  sold, 
the  name  of  the  purchaser  and  the  price  paid 
for  the  property,  which  shall  be  followed  bj 
a  deed  to  the  purchaser  if  the  property  is 
not  redeemed  in  due  time,  g  8198.  Such  deed 
shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and.  if  the  proceedings  of 
the  officer,  as  set  forth,  have  been  substan- 
tially in  accordance  with  the  provisions  of 
law,  shall  be  considered  and  operate  as  aeon- 

^7]      veyance  of  all  the  right,  title  and  interest 


''the  party  delinquent"  had  in  and  to  the 
real  estate  thus  sold  at   the  time  the  lien  of 
the  United  States  attached  thereto,     g  8199. 
Wlien  the   property,   real  and  personal,   so 
seized  and  sold,  is  insufficient  to  satisfy  tht 
claim  of   the   government,    other  property, 
liable   to   seizure,  "of  the    person   against 
whom  such  claim  exists,"  mav  be  seiz^ond 
sold,  until  the  amount  due  ''from  him,"  to- 
gether with   all   expenses,    is    fully   paid. 
§  3205.     When  real  estate  is  seized  for  taxea^ 
the  commissioner  of  internal  revenue   may 
direct  the  institution  of  a  suit  in  chancery, 
in  a  district  or  circuit  court  of  the  United 
States,  to  enforce  the   lien  of   the   United 
States  for  tax   upon  any  real   estate,  or  to 
subject  any  real  estate  owned  ''by  the  delin- 
quent," or  in  which  "he"  has  any  right,  title 
or  interest,  to  the  payment  of  such  tax ;  to 
which  suit  all  persons  having  liens  upon,  on 
claiming   any   interest   in,   the   real    estate 
sought  to  be  subjected  as  aforesaid  "shall  be 
made  parties, "  and  "  be  brought  into  court  as 
provided  in  other  suits  in  clmncery ;"  and  in 
which  suit  the  court  shall   adjudicate   all 
matters   involved  therein,  and  finally  deter* 
mine  "the   merits  of  all  claims  to  and  liens 
upon  the  real  estate  in  question,  and,  in  all 
cases  where  a  claim  or  interest  of  the  United 
States  therein  is  established,  shall  decree  s 
sale  of  such  real  estate,  by  the  proper  officer 
of  the  court,  and  a  distribution   of  the  pro 
ceeds  of  such  sale  according  to  tlie  findings 
of  the  court  in  respect  to  the  interests  of  the 
parties  and  of  the  United  States."    g  8207. 
Every  proprietor  or  possessor  of,  and  every 
person  interested  in  the  use  of,  any   still, 
distillery  or  distilling  apparatus,  are  jointly 
and  severally  liable  for  the  taxes  imposed  by 
law  on  the  distilled  spirits  produced   there- 
from, and  the  tax  shall  be  a  first  lien  on  the 
spirits  distilled,  the  distillery  used  for  dis- 
tilling the  same,  the  stills,  vessels,  fixtures 
and  tools  therein,  "the  lot  or  tract  of  land 
whereon  the  said  distillery  is  situated,  and 
on  any  building  thereon,  from  the  time  said 
spirits  are  in  existence  as  such  until  the  said 
tax  is  paid."    g  8251.     If  the  distiller  *" de- 
frauds or  attempts  to   defraud   the   United 
States  of  the  tax  on  the  spirits  distilled  br 
him,  or  any  part  thereof,    he  shall  "forfeit 
the  distillery  and  distilling  apparatus  used 
by  him,  and  all  distilled  spirits  andal>  raw 
materials    for   the   production    of  distilled 
spirits  found  in  the  distillery  and  on  the 
distillery  premises,"  and  shall  be  fined  not 
less  than  $500  nor  more  than  $5,000,  and  be 
imprisoned  not  less  than   six   months  nor 
more  than  three  years,    g  8257.     The  bond 
of  the  distiller  shall  not  be  approved  "un- 
less he  is  the  owner  in  fee,  unincumbered  by 
any  mortgage,   judgment  or  other   lien,  or 
the  lot  or  tract  of  land  on  which  the  distil- 
lery is  situated,  or  unless  he  files  with  the 
collector,  in  connection  with  his  notice,  the 
written  consent  of  the  ovmer  of  the  fee,  and 
of  any  mortgagee,  judgment-creditor  or  other 
person  having  a  lien  thereon,  duly  acknowl- 
edged,  that  the  premises  ma^r  be   used  for 
the  purpose  of  distilling  spirits,  subject  to 
the  provisions  of  law,  and  expressly  stipu- 
lating that  the  lien  of  the  United  States  for 
taxes  and  penalties  shall  have  priority  of 
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such  mortgage,  Judgment  or  other  iDcum- 
brance,  and  that  in  case  of  the  forfeiture  of 
the  distillery  premises,  or  of  any  part  there- 
of, the  title  of  the  same  shall  vest  in  the 
United  States,  discharged  from  such  mort- 
gage,    Judgment    or    other    incumbrance.** 

What  effect  did  the  above  waivers  in  favor 
ci  the  United  States  have  upon  the  title  to 
the  tract  of  land  on  which  the  distillery 
stood?  That  is  the  vital  question  in  this 
case.  The  contention  of  the  defendant  is, 
that  those  waivers  entitled  the  government, 
when  enforcing  its  claim  for  taxes,  to  treat 
the  premises  just  as  if  thev  were  owned  by 
the  delinquect  distiller.  This  view  is  based 
upon  that  part  of  §  8262  requiring  the 
waiver  to  show  the  consent  of  the  owner  of 
the  fee  or  of  the  mortgagee,  Judgment-cred- 
itor or  other  person  having  a  lien  thereon, 
that  the  premises  be  used  for  the  purpose  of 
distilling  spirits,  ** subject  to  the  provisions 
of  law."  But  this  does  not  mean  that  an 
interest  in  the  premises  passes  by  the  waiver 
to  the  distiller,  even  for  a  time.  It  is  true 
that  the  person  executing  the  waiver,  whether 
he  owns  the  fee  or  holds  simply  a  lien  upon 
ttkt  premises,  consents  that  the  taxes  accruing 
to  tne  government  shall  be  a  first  lien  on  the 
distillery  and  on  the  lot  or  tract  of  land  on 
which  it  stands.  This  construction  is  sup- 
ported by  the  requirementUiat  the  waiver  shall 
expressly  stipulate  that  the  lien  of  the  United 
J  States  for  taxes  and  penalties  shall  have 
priority  of  any  mortgage,  judgment  or  other 
incumbrance  held  by  tlie  person  giving  the 
waiver.  In  other  words,  if  the  person  exe- 
cuting the  waiver  owns  the  fee,  the  govern- 
ment, wiUi  his  consent,  is  to  have  a  first 
lien  on  the  distillery  premises;  if  he  holds 
an  incumbrance  simply,  then  the  lien  of 
the  United  States  is  to  liave  priority  over  that 
incumbrance.  But  in  neither  case  does  the 
distiller  acauire  an  interest  in  the  premises ; 
in  neither  does  the  government  acquire  any- 
thing more  than  a  first  or  prior  lien. 

But  in  what  mode  may  the  government 
enforce  its  prior  lien?  In  order  to  collect 
the  taxes  due  from  Hinds,  the  distiller,  it 
mi^ht  have  instituted  a  suit  in  equity  to 
which  not  only  the  distiller,  who  haa  simply 
a  leasehold  interest,  but  all  persons  having 
liens  upon,  or  claiming  any  interest  in,  tbe 
premises  could  be  made  parties;  in  which 
suit  it  would  have  been  the  duty  of  the 
court  to  determine  finally  the  merits  of  all 
claims  to  and  liens  upon  the  propeity  and 
to  order  a  sale  distributing  the  proceeds 
among  the  parties  according  to  their  respect- 
ive interests.  Of  course,  the  United  States 
having,  by  stipulation,  priority  of  lien, 
would  have  been  first  paid  out  of  the  proceeds. 
But  no  such  course  was  pursued.  Tbe  officers 
of  the  government  preferred  to  adopt  the  sum- 
mary method  of  sale  by  the  collector  upon 
notice  and  publication,  as  provided  for  in 
S  8197.  It  may  be  conceded  that  if  the 
aistiller  had  been  the  owner  of  the  fee,  a  sale 
in  that  mode  would  have  passed  his  in- 
terest subject  to  the  rights  of  any  prior  in- 
cumbrancer, and  subject  to  the  right  of  any 
subsequent  incumbrancer  to  redeem '  the 
premises.    But  the  delinquent  distiller  had 
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no  interest  except  a  leasehold  interest,  and 
that  expired,  as  we  have  seen,  on  tbe  1st  of 
May,  lb77.  We  are  of  opinion  that  the  col- 
lector's sale  in  the  summary  mode  prescribed 
in  §  8197  passed,  and  under  tbe  Statute  could 
have  passed,  nothing  more  than  the  interest 
of  the  delinquent  distiller.  When  the  col- 
lector distrains  and  sells  personal  property 
for  taxes,  his  certificate,  by  Uie  express  wordfs 
of  the  Statute  (§  8194),  transfers  to  tbe  pur- 
chaser the  right,  title  and  interest  of  the 
delinqutni  in  the  property  sold.  When  he 
sells  real  estate  for  taxes,  the  Statute,  in  L^^ 
terms  equally  explicit  (§  3199),  declares  tliat 
his  certificate  of  purchase  shall  be  considered 
and  operate  as  a  conveyance  of  the  ri^ht, 
title  and  interest  the  party  delinquent  had  in 
the  real  estate  so  sold.  Now,  if  Congress 
intended  to  invest  the  collector  with  author- 
ity to  sell,  by  the  summary  process  of  notice 
and  publication,   the  interest  of  any  other 

gerson  than  the  delinquent  distiller,  the 
tatute  would  have  prescribed  a  certificate 
that  would  pass  the  interest  of  such  person 
in  the  property  sold.  The  provision  that  the 
certificate  of  purchase  shall  pass  the  interest 
of  the  delinquent  in  the  property  sold  by  the 
collector  excludes,  by  necessary  implication, 
the  interest  of  any  other  person.  This  is 
made  clear  by  the  fact  that  the  Statute,  in 
the  case  of  a  sale  by  the  collector,  requires 
notice  to  ^'the  person  whose  estate  it  is  pro- 
posed to  sell"  (§  8197),  which  person  is,  of 
course,  the  one  who  is  delinquent  in  the 
matter  of  taxes.  Any  other  construction 
would  impute  to  Congress  the  purpose,  in 
order  that  the  taxes  against  the  delinquent 
distiller,  having  only  a  leasehold  interest, 
might  be  collected,  to  seize  and  sell  the  in- 
terest of  the  owner  of  the  fee,  and  to  destroy 
the  lien  of  an  incumbrancer,  without  giving 
either  an  opportunity  to  be  heard. 

It  is  said  that,  under  this  interpretation  of 
the  Statute,  the  execution  of  the  waiver  was 
a  useless  requirement,  since,  without  such 
waiver,  the  government  had  the  right  to  sell 
the  leasehold  interest  of  the  tenant  distiller. 
This  view  is  more  plausible  than  sound. 
By  the  waiver  the  goverhment  acquired  one 
thing  it  would  not  have  had  without  it, 
namely,  a  lien  upon  Uie  premises  prior  to 
that  held  by  Coates  as  security  for  the  notes 
specified  in  the  deed  of  trust  to  Westover. 
And  it  acquired  the  ri^ht,  by  a  suit  in 
equity,  to  have  sold,  under  the  decree  of  a 
court,  not  only  the  distiller's  leasehold  in- 
terest, but  the  fee  in  the  premises,  and  to 
have  obtained  priority  in  the  distribution  of 
tbe  proceeds  over  the  person  giving  the 
waiver,  whatever  his  interest  might  have 
been.  It  is  of  no  consequence  that  the  col- 
lector's notice  of  sale  did  not  specify  the 
leasehold  interest  as  the  thin^  he  proposed 
to  sell.  His  authority  to  sell,  upon  notice 
and  publication,  was  given  by  the  Statute,  [841 
and  was  fettered  by  tne  condition  that  he 
could  give  a  certificate  of  purchase  passing 
the  interest  of  the  delinquent.  He  nad  no 
authority,  in  tliat  summary  mode,  to  sell  and 
convey  the  interest  of  one  who  was  not  a  de- 
linquent. His  deed— if  construed  as  convey- 
ing anything  more  than  the  interest  of  the 
government — shows  upon  its  face,  in  connec- 
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tion  with  the  Statute,  that  he  attempted  to  1«   Where  a  olaim  is  abandoned  in  the  appUoatioo 

convey  what  he  had  no  power  to  convey,  the  '^^  &  patent,  on  a  reissue  of  the  patent  the  chUm 

fee  in  the   premises.     As  a  conveyance   of  cannot  be  enlarged  so  as  to  include  the  abaa- 

Buch  fee,  it  was  a  nullity.    The  government  ^®°®^  **^™- 

neglected  to  pursue  the  only  mode  by  which  *•  ^  ^^••'  mistake,  inadvertently  committed,  te 

the  fee  could  be  sold,    namely,    a  suit  in  **»J  wording  of  a  ^alm,  to  neceesary,  without 

equity,  in  which  all  persons  interested  in  the  I^^^l^S^ J^f  ^5 1?/^  f  ^^^  ^  T^^  "^^.^ 

^operty    could    havV  been    made    parties.  ^^^"'^^  of  the  cUim  on  a  retosue  ot  thm 

to  U  A^wiL"for  1"  iUe^'offi^^  a   Oaim  three  of  retosued  letters-patent  No.  T,MT. 

U)  laxes  u  was  lor  uie  proper  omcersoi  tne  granted  Nov.  8, 1877,  to  James  Sargent,  for  an  im- 

government  to  elect  whether  tfiey  would  seek  pavement  in  combined  time-lock;  combinaU^ 

satisfaction  of   its  demand  by  means  of  a  look  and  bolt-work  for  safes,  is  invalid. 

seizure  and  sale  bv  the  collector  of  the  dis-  4   caaims  one  and  seven  of  retasued  lett««-patent 

tiller  s  interest  only,  or  by  a  suit  to  which  No.  8,650,  granted  to  the  Yale  Look  Maunfaciuring 

all  persons  having  claims  upon  the  premises  Company  Jan.  a,  1879,  for  an  improvement  in 

on  which   the  government  had  a  lien  should  time-locks,  are  not  infringed  by  the  lock  of  the 

be   made  parties.    They  chose  to  adopt  the  defendants. 

former  method,  under  which  only  the  interest  [Nos.  261,  262.] 

of  the  delinquent  distiller  could  be  seized  Argued  April  11,  14,  16,  1890.     Decided  May 

and  sold.      That  interest  being  only  a  lease-  ^.  1890. 

hold  inter^,  the  purchaser  at  the  collector's  *  ppEALS   from  a  decree   of  the  Circuit 

sale  acquired  nothing  more.        .  ^  ^,   ^  ^.  A  Court  of  the  United  States  for  the  Dis- 

r^rnnll'Jfv  ^n^nM  ^p.^^^  ^J'^J^u^  *"<^  ^^  Massachusctts  affirming  a  judgment 

property  was  not  redeemed  from  the  (wllect-  ^^  ^^^^^  ^^  plaintiffs  for  damages  fo'r    the 

or's  sale  withm  the  time  prescribed  by  the  infringement  of  letters-patent  ancfdismissing 

laws  of  Illinois.     It  is  sutecient  to  say  that  ^^  ^^^  ^  ^  ^^^^  Ictters-patent.     Affirmk 

no  reaemption  was  necessary     All  that  the  ^  ^  ^  ^^  ^  ^^^^^  and  r^eed  ti  to  the 

purchaser  got  was  the  leasehold  interest  of  jj^m^  rei$»ue 

l!;®  ^^'i^iil^""'  ^^  ^*'  ^*  ^*  ^^""^  '''^^  ^"^  The  facts  iire  stated  in  the  opinion. 

iris'^roper  to  say  that  the  proceedings  for  ^/'^^^  ^^^^'  ^^  ^^-  ^^'  '^'^  ^  ^ 

the  sale  of   these  premises  were  not  taken  J^;^,., /  ^        Tlcknor  Curtis  and  Ed- 

rt5lU^^le^^^eIrg^^n^S^^  To?^  ^-*«-e.  for  Yale  Lock  Mfg.  Co. 

case  of  the  forfeiture  of  the  distillery  prem-  "              Pbints  in  No  261 

Ises.     A  forfeiture  could  not  have  occurred  tt.^  «*nu«  «f  ♦>,«  i.Ao«/if  uLr-rr^^^  .^^w. 

f^m' him:  '"ser ISr  IM.-^"  ^^''v'  .7^ *^  ''    ^'  "^  ^'^^   ^**-   ^'^   "^ 

^L^Ttr.  n«ll^P^  „f   tK«r^«^  "Jucti""  °*  ^^  d^'«d  result  will  giye  £>▼• 

J^ffct^uHiw^^^^  elty  to  the  entire  combination. 

^?J.^  thi  xLh^i;  ^i^w.  .«.  „f   «„in.«„  UBoy^.  TaXham,  63  U.  8.  22  How.  18» 

Upon  the  whole  case  we  are  of   opinion  /|a.  oggx 

^I  in*ti,TLf«™  **'  ^  '^'''""''  ""^  ^^'  Th«  «Mi»bination  was  novel,  and  produced 

tne  plaintiff,  2oo 

On  the  question  of  patentable  novelty  the 

THB    YALE    LOCK    MANUFACTURING  appellants  refer  to  the  following  cases : 

COMPANY  BT  AL.,  AppU,,  ^^l^H.^^  ^^'  ^/-r    ."''SJ^'  ^ 

^         *     ^^    '  U.   S.   263   (82 :  715)  ;    Tale  Lock  Mfg.    Co. 

THE  BERKSHIRE  NATIONAL  BANK  bt  v-  Sargmt,  117  U.  B.  536  (29 :  954)  jjfn^- 

^  aer  Y.  Buerk,   101  U.  S.    647-660   (25 :   945- 
L.  947)  ;  Seymour  v.  Osborne,  78  U.  S.  11  Wall. 

THE  BERKSHIRE  NATIONAL  BANK  bt  516,  548    (20:    33     ^)'*^l^^\j'£^P^ 

AW      AimU  Dental  Vulcanite  Go.  98  U.  8.  486  (23 :  952)  ; 

'  y^  '*  Winan^  v.  Denmead,  56  U.  S.  16  How.    880 

THE    YALE    LOCK '  MANUFACTURING  (14:717).       „.^    .     ^^    ^^ 

COMPANY  BT  AL.  ^^^^  »^  ^^'  ^^' 

(See  8.  C.  Reporter's  ed.  3CM0B.)  The  seventh  claim  of  the  reissue  is  not  an 

Beiseued  patent-abandoned  claim  cannot  he  in-  l^}l\^r''^  ^'    ^^    '^^''^   ^^^^"^   ^    ^ 

cluded^mpra^^emenU  in  tune-locke,  ^^'j^^l'^^  ^          ,,3,,^,,.  m,  Da^. 

NOTiL-^Jbr  wluA  patents  art  ffranted;  when  de-  ^^^'^•^  ^f^  %P-  ^'^  ''o^*^J' ^^i'^^^^'^? 

dared  void.   See  note  to  Bvans  v.  Eaton,  4:  488.  Dr<ut    Co.  104    U .    8.    350    (26 :  783)  ;    Tale 

As  to  patentahauy  of  inventions,  see  notes  to  i£^  ^&'  ^'  ^W^^^P^o'St^  >S  * 

Thompson  v.  Boisselier,  »:  76,  and  to  Corninir  T.  ^^4)  ;    Gage  v.  Hemng,  107  U.  8.    640    (27  : 

Burden.  14:  688.  601)  ;  Oould  v.  Spicer,  15  Fed.  Rep.  844. 

What  reissue  may  cover.   See  noCe  to  O'BeSlljT.  A  patentee,  after  having  by  reissue  unduly 

Morse,  14:  6QL  expanded  a  claim  contained  in  his  original 
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patent,  may,  by  another  reissue,  correct  the 
error  and  resume  such  original  claim. 

CeUulaid  Mfg.  €h,  y.  Zylonite  B.  it  C,  Co. 
37  Fed.  Rep.  291;  Qiant  P<ywder  Co.  v. 
8aMy  Nitro  P&wdsr  Co.   19  Fed.   Rep.  509. 

There  has  been  no  abandonment  of  the 
seventh  claim  of  the  present  reissue. 

Tale  Lock  Mfg.  Go.  t.  Neto  Haven  Sen. 
Bank,  82  Fed.  Rep.  167. 

The  patents  referred  to  by  the  defendants 
ttkil  to  show  any  anticipation  of  Little's  in- 
Tention. 

Seymmtr  r.  Oabome,  78  U.  8.  11  Wall.  616 
(20:  88)  ;  Curtis,  Patents  (4th  ed.)  §§  878 
a,  878  5. 

A  rejected  application  is  neither  a  publi- 
cation nor  a  patent,  and  is,  of  itself,  no 
proof  to  anticipate  a  patent. 

Northtoeetem  Fire  EHinguieker  Co.  t.  Phil- 
addphia  Fire  Bxiinguieher  Co.  6  Pat.  Off. 
Gaz.  84,  1  Bann.  &  Ard.  177;  Complanter 
Patent,  90  U.  8.  28  Wall.  210  (28 :  165)  ; 
Lyman  Vent,  db  Bef.  Co.  v.  Cliamberlain,  10 
Pat,  Off.  Gaz.  588 ;  Lyman  Vent,  d  Btf.  Co. 
▼.  Lalor,  12  Blatchf .  808 ;  Barker  v.  Stoioe, 
15  Blatchf.  49,  54 ;  Howes  v.  MeNeal,  15 
Blatchf.  108,  121;  Herring  t.  NeUan,  14 
Blatchf.  298. 

The  appellants  failed  to  prove  that  what 
was  done  by  Harris  was  more  than  an  aban- 
doned experiment,  which,  under  familiar 
authorities,  cannot  anticipate  the  patent. 

Parkhurtt  v.  Kinsman,  1  Blatchf.  494; 
Cahoan  v.  Ring,  1  Cliff.  592,  608-610;  Aga- 
warn  Co.  V.  Jordan,  74  U.  8.  7  Wall.  588, 
602  (19:  177,  181)  ;  Seymour  v.  GA<yme,  78 
U.  8.  11  Wall.  516  (20:  88)  ;  EUitharpe  v. 
Robertson,  2  Fish.  Pat.  Cas.  88,  85 ;  Mnson 
V.  McCtdlough,  4  Fish.  Pat.  Cas.  170,  175 ; 
Winans  v.  New  York  db  H.  B.  Co.  4  Fish. 
Pat.  Cas.  1,  9 ;  Bignall  v.  Harvey,  18  Blatchf. 
858,  854 ;  Hieks  v.  Otto,  19  Fed.  Rep.  749, 
752 ;  AUis  v.  Buekstaff,  18  Fed.  Rep.  890, 
891 ;  Walker,  Pat.  §  61. 

The  claim  is  entitled  to  such  liberal  con- 
struction as  the  law  gives  to  pioneer  claims 
for  ^nericall^  new  results. 

Morley  Seicing  Mack.  Co.  v.  Lancaster,  129 
U.  S.  263.  278  et  seq.  (82 :  715,  719)  ;  McOyr- 
miek  v.  TcUeott,  61  U.  8.  20  How.  402,  405 
(15 :  980)  ;  Chicago  d  N.  W.  R.  Co.  v.  Sayles, 
97  U.  8.  554.  556  (24 :  1058,  1054)  ;  Clovgh 
▼.  Barker,  106  U.  8.  166,  177  (27 :  184,  188)  ; 
Consolidated  Safety  Valve  Co.  v.  Oro^  Staam 
O.  di  V.  Co.  118  U.  8.  157  (28:  939). 

Mr.  WilliajBi  C.  Coohran,  for  the  Bank 

j€  4*1.0 

P&inUinHo.  261. 

The  enlarged  claim  is  invalid,  being  for 
a  different  invention  from  that  claimed  in 
the  original  patent. 

8ar^ent  made  such  a  claim  in  May,  1874, 
and  abandoned  it.  The  legal  effect  of  such 
abandonment  is  stated  in — 

Leggett  v.  Avery,  101  U.  8.  256,  259  (25 : 
865,  866)  ;  MaJin  v.  Hanoood,  112  U.  8.  859 
(^ :  667)  ;  Union  Metallic  Cartridge  Co.  v. 
U.  8.  CaHridge  Co.  112  U.  8.  644,  645  (28: 
884)  ;  Shepard  v.  Carrigan,  116  U.  8.  597, 
598  (29 :  724)  ;  Boemer  v.  Peddie,  132  U.  8. 
813,  317  (38 :  382) . 

Mere  association  or  juxtaposition  of  ob- 
jects is  not  patentable  combination. 

Ito  U.S. 


Reckendorfer  v.    Faber,  92  U.  8.    347,  356 


(23 :  719,  723)  ;  Hailes  v.  Van  Wormer,  87 
U.  8.  20  Wall.  353,  367,  368  (22 :  241,  248)  ; 
Pickenng  v.  McCtdUmgh,  104  U.  8.  310,  318 


(26:  749,  751). 

In  a  patentable  combination  of  old  ele- 
ments, all  the  constituents  must  so  enter  into 
it  as  that  each  qualifies  every  other.  It  must 
form  either  a  new  machine  of  a  distinct 
character  or  function,  or  produce  a  result 
due  to  the  joint  and  co-operating  action  of 
all  the  elements. 

Stimpson  v.  Woodman,  77  U.  8.  10  Wall. 
117  (19 :  866)  ;  Slawsan  v.  Grand  Street  R 
Co.  107  U.  8.  649  (27 :  576)  ;  Atlantic  Work^ 
V.  Brady,  107  U.  8.  192,  199,  200  (27 :  438, 
441)  ;  Double- Pointed  Tack  Co.  v.  Two  Biter9 
Mfg.  Co.  109  U.  8.  117,  120,  121  (27 :  877, 
878)  ;  Btissey  v.  Excelsior  Mfg.  Co.  110  U.  8. 
132,  146  (28 :  95,  100)  ;  MorrU  v.  McMillin, 
112  U.  8.  244  (28 :  702)  ;  Thatcher  Heating 
Co.  V.  Bfirtis,  121  U.  8.  286,  294  (80:  942, 
946)  ;  Watson  v.  Cincinnati,  I.  St.  L.  d  C 
R  Co.  132  U.  8.  166,  167  (33 :  298)  ;  B(yyer 
V.  Both,  132  U.  8.  201,  206  (38 :  822,  824)  ; 
Stephenson  v.  Brooklyn  Crosstown  B.  Co.  114 
U.  8.  149,  155-158  (29 :  58,  60,  61)  ;  Mosler 
Safe  d  L.  Co.  v.  Mosler,  127  U.  8.  354,  361, 
363  (32 :  182,  185)  ;  Hendy  v.  Golden  State 
d  M.  Iron  Works,  127  U.  8.  870.  875  (32 : 
207,  209)  ;  Holland  v.  Shipley,  127  U.  8.  896, 
898  (82:  185,  186). 

Points  in  No.  262. 

The  drawings  and  specification  furnish 
the  best  evidence  of  the  construction  and 
mode  of  operation  of  a  patent  and  are  com- 
petent for  that  purpose,  in  connection  with 
the  oral  testimony  showing  actual  embodi* 
ment  of  the  invention  in  an  operative  device. 

Rev.  Stat.  §  892;  Coffin  v.  Ogdm,  85  U. 
8.  18  Wall.  120,  121,  128  (21:  821,  822, 
828)  ;  Emerson  v.  Hogg,  2  Blatchf.  1,  12 ; 
Toohey  v.  Harding,  5  Bann.  &  Ard.  195; 
Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.  6  Pat.  Off.  Gaz. 
84. 

The  reissue  is  evidence  to  aid  in  the  proper 
construction  of  Little's  original  claim,  and 
in  the  determination  of  the  question  whether 
or  not  claims  one  and  seven  of  the  original 
are  improperly  expanded. 

Grier  v.  Wilt,  120  U.  8.  412,  429  (80: 
712,  717)  ;  Brown  v.  Piper,  91  U.  8.  87,  41 
(28 :  200,  201)  ;  Eachus  v.  BroomaU,  115  U. 
8.  429,  434  (29:  419,  421). 

Claim  two  of  Little's  original  patent  was 
void  for  want  of  patentable  novelty. 

Tucker  v.  Spalding,  80  U.  8.  13  Wall.  458, 
455  (20:515,  516)  ;  Roberts  Y.Ryer,^  U.8.150, 
157,  159  (23 :  267,  270)  ;  Pennsylvania  R.  Co. 
V.  Locomotive  E.  S.  Truck  Go.  110  U.  8.  490, 
494  (28 :  222,  223)  ;  M(yrris  v.  McMillin,  112 
U.  8.  244,  248  (28:  702,  703)  ;  Blake  v.  San 
Francisco,  113  U.  8.  679,  682,  688  (28 :  1070, 
1072)  ;  L^gett  v.  Avery,  101  U.  8.  256,  259 
(25 :  865,  866)  ;  Washing  Mack.  Co.  v.  Tool 
Co.  87  U.8.  20  Wall.  842.  851  (22:  303,  306)  ; 
Anm  V.  Manhattan  B.  Co.  132  U.  8.  84,  88,  90 
(33:  272,  274)  ;  Bayer  y.  Both,  132  U.  8.  201, 
206  (33:  322,  324)  ;  Mahn  v.  Harwood.  113 
U.  8.  354,  359  (28 :  665,  66'n  ;  Union  Metal- 
lie  Cartridge  Co.  v.  U.  S.  Cartridge  Co.  112 
U.  8.    624,  644,  645   (28:  828,  834)  ;  Shepard 
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proper  fee^,  whereupon  the  whole  proceediDgs 
and  the  judgment  roll  shall  be  cerlified  by  the 
register  to  the  commissioner  of  the  General 
Laud  onice,  and  a  patent  shall  issue  thereon 
for  the  claim,  or  such  portion  thereof  as  appli- 
cant shall  appear,  from  the  decision  of  the 
court,  to  rightly  possess.  If  it  appears  from 
the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions 
of  the  claim,  each  party  may  pay  for  his  por- 
tion of  the  claim,  with  the  proper  fees,  and 
tile  the  certificate  and  description  b^  the  sur- 
veyor-general, whereupon  the  register  shall 
certify  tbe  proceedings  and  judgment  rolls  to 
the  commissioner  of  the  General  Land  Ollice, 
as  in  the  preceding;  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respect- 
ive rights." 

The  argument  we  are  considering  assumes, 
as  a  matter  of  law,  that  all  that  was  required 
of  the  owners  of  the  Sierra  Nevada  claim,  and 
all  that  was  required  of  the  register  and  re- 
ceiver of  the  land  office  in  regard  to  these  pub- 
lications, was  done  and  had,  and  that  therefore 
the  owners  of  the  Moyer  patent  are  concluded 
by  the  proceedings  which  are  thus  supposed  to 
Imve  taken  place.  There  are  two  substantial 
objections  to  this  view  of  the  subject.  The 
fiist  is,  that  if  such  proceedings  were  had,  and 
resulted  either  in  the  trial  of  the  adverse  claim 
before  a  court  of  justice,  or  in  the  failure  of 
Moyer  or  anybody  else  to  assert  an  adverse 
claim,  those  proceedings  are  matters  of  public 
record,  and  as,  in  this  case,  they  must  consti- 
tute the  main  reliance  of  those  claiming  under 
the  Sierra  Nevada  patent,  for  the  superiority 
of  their  title,  this  record  should  have  been  pro- 
duced on  the  trial  of  the  case;  and  that  the 
mere  opinion  of  the  register  and  receiver  of 
the  land  office  as  to  what  those  proceedings 
are  and  their  effect  upon  the  prior  patent  of 
]\Ioyer.  should  not  be  substituted  for  the  pro- 
duction of  those  proceedings  themselves,  copies 
of  which  were  easily  obtainable  at  the  land- 
office  department. 

Another  reason,  which  we  think  more  satis- 
factory, is  that  a  careful  examination  of  this 
Statute  concerning  adverse  claims  leads  us  to 
the  conviction  that  it  was  not  intended  to  affect 
200]  *  party  who,  before  the  publication  first  re- 
quired, had  himself  ^one  through  all  the  regu- 
lar proceedings  required  to  obtain  a  patent  for 
mineral  land  from  the  United  States,  had  es- 
tablished his  ri^ht  to  the  land  claimed  by  him, 
and  received  his  patent,  and  was  reposing 
()uietly  upon  its  sufficiency  and  validity.  It 
is  true  that  there  are  no  very  distinctive  words 
declaring  what  kind  o^  adverse  claim  is  re- 
quired to  be  set  up  as  a  defense  against  the 
parlv  making  publication;  but  throughout  the 
wliole  of  these  sections  and  the  original  Stat- 
ute from  which  they  are  transferrcd  to  the 
Revised  Statutes,  the  words  "claim"  and 
"claimant"  are  used.  This  word  is,  in  all 
legislation  of  Congress  on  the  subject,  used  in 
regard  to  a  claim  not  yet  perfected  by  a  title 
from  the  government  by  way  of  a  patent 
And  the  purpose  of  the  Statute  seems  to  be, 
that  where  there  are  two  claimauts  to  the  same 
mine,  neither  of  whom  has  yet  acquired  the 
title  from  the  government,  they  shall  bring 
their  respective  claims  to  the  same  property, 
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in  the  manner  prescrif)ed  in  the  Statute,  before 
some  judicial  tribunal  located  in  the  neighbor- 
hood where  the  property  is,  and  that  the  result 
of  this  judicial  investigation  shall  govern  the 
action  of  the  officers  oi  the  Land  I>epartment 
in  determining  which  of  these  claimants  shall 
have  the  patent,  the  final  evidence  of  title, 
from  the  government.  This  view  is  consistent 
with  the  entire  Statute  on  the  subject,  and 
some  of  its  language  is  inconsistent  with  the 
idea  that  any  contest  to  be  thus  decided  is  be- 
tween a  party  who  already  has  the  legal  title  to 
the  proi>ert^  which  he  claims  and  some  other 
party  who  is  only  setting  up  a  claim  to  the 
same  property. 

In  the  first  place,  its  inapplicability  to  the 
present  case  is  shown  by  the  requirement  that 
in  all  cases  the  successful  party  shall  pay  five 
dollars  per  acre  before  he  can  get  his  patent. 
This  argues  that  it  has  no  reference  to  a  placer 
patent,  because  for  the  land  c6nveyed  by  a 
placer  patent  the  party  is  only  required  to  pay 
two  dollars  and  a  half  an  acre. 

Again,  the  following  language  seems  incon- 
sistent with  the  idea  that  one  of  the  contesting 
parlies  may  already  have  a  patent  for  the  land 
in  controversy,  namely:  "After  such  judg- 
ment shall  have  been  rendered,  the  party  enti- 
tled to  the  possession  of  the  claim,  or  any  por- 
tion thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment  roll 
with  the  register  of  the  land  office,  together 
with  the  certificate  of  the  surveyor-general  that 
the  requisite  amount  of  labor  has  been  expended 
or  improvements  made  thereon,  and  the  de- 
scription required  in  other  cases,  and  shall  pay 
to  the  receiver  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon  the 
whole  proceedings  ana  the  judgment  roll  shall 
be  certified  by  the  register  to  the  commissioner 
of  the  General  Land  Office,  and  a  patent  shall 
issue  thereon  for  the  claim,  or  such  portion 
thereof  as  the  applicant  shall  appear,  from  the 
decision  of  the  courts,  to  rightly  possess.  If  it 
appears  from  the  decision  of  the  court  that  sev- 
eral parties  are  entitled  to  separate  and  different 
portions  of  the  cl^iim,  each  party  may  pay  for 
his  portion  of  the  claim,  .  .  .  and  patents 
shall  issue  to  the  several  parties  according  to 
their  respective  rights." 

It  is  too  obvious  to  escape  comment  that  by 
this  proceeding  there  are  brought  before  the 
court  adverse  claimants  to  mineral  land,  and 
that  the  party  who  succeeds  in  establishing  the 
superior  right  to  the  possession  shall  have  a  pat- 
ent. This  may  be  the  party  who  institutes  the 
original  proceeding  or  it  may  be  the  party  who 
sets  up  the  adverse  claim.  Whichever  of  these 
two  establishes  his  better  right  to  the  possession, 
gets  the  patent.  How  can  this  apply  to  a  case 
where  one  of  the  parties  already  has  a  patent? 
How  can  he  be  requircKl  to  pay  again  for  the 
land  for  which  he  has  already  paid  all  that  the 
law  reauires?  How  can  he  be  required  to  estab- 
lish t)erore  the  land  office  his  right  to  the  posses- 
sion of  a  mine  for  which  that  office  baa 
already  granted  him  a  patent? 

And  again,  how  can  such  a  case  be  brought 
within  the  terms  of  a  statute  which  provides 
that,  where  "several  parties  are  enti4led  to  sep- 
arate and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim, 
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tion:i1  anticipation  of  the  Little  patent,  proofs 
were  taken  thereon,  and  the  case  'was  reheard, 
before  Judffe  Colt,  on  the  new  evidence.  He 
allirmed  the  former  decree,  in  an  opinion  re- 
ported in  26  Fed.  Hep.  104. 

The  master  reported  $60  damages  in  favor 
of  the  plaintiffs,  and  both  parties  excepted 
to  the  report.  A  final  decree  was  entered  on 
the  12th  of  February,  1886,  confirming  the 
report,  overruling  the  exceptions  of  both 
piurties,  and  adjudging  a  recovery  in  favor 
of  the  plaintiffs  for  $60  damages  and  certain 
costs,  dismissing  the  bill  as  to  the  Sargent 
reissue.  No.  7,947,  and  awarding  a  perpetual 
injunction  as  to  claims  1  and  7  of  the  Little 
reissue.  No.  8,550.  From  this  decree  both 
parties  have  appealed.  Joseph  L.  Hall  hav- 
ing died,  his  executors  and  trustees  have 
been  made  parties  in  his  place. 

The  respective  specifications  and  claims 
of  the  original  Sargent  patent.  No.  195,589, 
and  of  its  reissue.  No.  7,947,  are  set  forth 
below  in  parallel  columns,  the  parts  in  each 
which  arc  not  found  in  the  other  being  in 
italic     The  drawings  are  the  same  in  both. 

Original    patent   2fo,       Bemue  No,  7,947. 
195,539. 


"Be  ii  known  that  I, 
James  Sargent,  of  the 
City  of  Rochester,  in 
the  County  of  Monroe 
and  State  of  New 
York,  have  invented  a 
certain  new  and  useful 
improvement  in  locks; 
and  I  do  hereby  declare 
that  the  following  is  a 
full,  clear  and  exact 
description  of  the  con- 
struction and  operation 
of  the  same,  reference 
being^had  to  the  accom- 
paoymg  drawings,  in 
which  figure  \  %»  an 
€Umtum  cf  my  im- 
protemsnt  appltid  to  a 
safendoor.  Fig.  2  ii  a 
Mction  of  thehoMofths 
time-lock.  Fig.  8  is 
an  inside  view  of  the 
same.  Fig.  4  repre- 
sents detached  views 
of  the  dialt  pallet  and 
eflcape-wheeL  Fig.  5 
^  a  bolt  eonstructed  as 
inieoral  with  the  hold- 
ingiaUK 


"Be  it  known  that  I, 
James  Sargent,  of  the 
City  of  Rochester,  in 
the  County  of  Monroe 
and  State  of  New 
York,  have  invented  a 
certain  new  and  useful 
improvement  in  cam- 
bin^  ^tm^locks,  com- 
hination-loekn  arid  holt- 
work  for  safe  and  vault 
doors;  and  I  do  hereby 
declare  that  the  follow- 
ing is  a  full,  clear  and 
exact  description  of  the 
construction  and  oper- 
ation of  the  same,  ref- 
erence beioff  had  to  the 
accompanying  draw- 
ings, in  which  figure  1 
illustrates  a  portion  of 
a  safe  or  uLvXt  door 
having  thereon  a  time- 
lock  and  a  eombination- 
loek,  both  of  said  locks 
being  represented  in  a 
locked  condition,  toith 
the  bolt-work  prof ected 
and  locked.  Fig.  2  il- 
lustrates  one  form  of 
lock-\}o\i  or  obstruction 
for  use  in  a  time-lock. 
Fig.  8  illustrates  Sin  ill' 
side  view  of  said  lock- 
bolt  or  obstruction. 
Fig.  4  represents  de- 
tached views  of  the 
pallet  and  escape- 
wheel,  and  a  portion 
of  <wi«^  the  revolving 
dials,  'fiz,  5  illustrates 
another  form  of  lock- 
bolt  or  obstruction  for 
use  in  eonneeUon  with 
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the  time-lock  for  admit- 
ting of  locking  or  un- 
locking of  tJie  hlt-rjDork, 
^*my  invention  conr 
sists,  first,  in  the  combi- 
nation with  the  bolt- 
work  of  a  safe  or  vault- 
door,  of  a  time-lock  and 
a  combination  or  key- 
lock, both  constructed  to 
be  applied  on  a  safe, 
vault  or  other  door,  so 
as  to  rest  against  or  con- 
nect with  the  bolt  work 
en  said  door,  and  pro- 
tided  u)ith  a  device 
whereby  the  bolt-work 
may  be  retained  in  the 
unlocked  position  for 
shutting  tlie  door,  and 
be  automatically  i^>cked 
by  the  lock-bolt  or  ob- 
struction of  the  time- 
lock,  and  mechanically 
by  the  combination  or 
keylock,  the  whole  so 
arranged  that  the  bolt- 
work  cannot  be  with- 
drawn wJien  locked  tiU 
both  locks  have  been  un- 
locked; second,  in  the 
combination  of  a  time- 
lock  and  a  combination 
or  key-lock,  both  oon- 
strueted  to  be  applied  on 
«  safe,  vault  or  other 
door,  so  as  to  rest  [34 
against  the  bolt-work, 
each  of  said  locks  being 
provided  with  a  lock- 
bolt  or  obstruction,  that 
ef  the  combination-lock 
or  keylock  being  of  the 
usual  construction^, 
while  that  of  the  time- 
lock  has  an  opening  or 
offset,  which  is  auto- 
matically brought  into 
and  out  of  coincidetice 
with  the  tongue  of  the 
bolt-work,  wherdiy  the 
bolt-work  may  be  re- 
tained in  the  unlocked 
position  for  shutting 
the  door,  and  prevented 
from  being  retracted 
when  locked,  until  both 
locks  have  been  un- 
locked; third,  in  the 
eombination,  toith  the 
bolt-work  cf  a  safe  or 
vault-door,  of  a  combi- 
nation-lock, controlla- 
ble mechanically  from 
the  exterior  of  said  door, 
with  a  time-lock,  con- 
trciUahle  automatically 
for  unlocking  by  the  op- 
eration of  its  time  mech- 
anism, both  cf  said 
locks  arranged  to  eon 
trol  the  lockinq  and  un- 
Uckingqf  the  bolt  work, 
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"My  improvement  re- 
late$  to  that  elaea  in 
vhieh  two  independent 

MS]  locks  are  employed  upon 
a  ntfe,  vault  or  other 
door  for  the  mtrpoie  of 
preventing  the  unHoeh- 
ing  of  tlie  door-bolts  un- 
til both  locks  have  been 
unlocked,  Combioa- 
tioQ  or  key-locks  have 
only  heretofore  been 
used  for  this  purpose, 
so  far  as  I  am  aware. 
As  such  locks  are  set 
on  combinations,  or 
operated  by  means  of 
keys,  burglars  can 
force  the  holders  of  the 
oombination  or  key  to 
unlock  the  door^  and 
hence  such  locks  are 
DOt  a  perfect  safeguard 
against  robbery. 
Clock-locks  hare  also 
been  used  upon  doors 
for  the  purpose  of 
oi>eDing  the  door  ordy 
at  a  determined  hour, 
thus  placing  it  beyond 
the  power  of  any  per- 
son to  open  the  door 
utttil  that  hour  arrives; 
but  «0  far  as  I  am 
aware,  such  locks  have 
either  been  used  singly 
on  a  door  {in  which  ease 
when  t^ie  lock  releases 
the  bolt  or  other  fasten- 
ing the  door  is  un- 
locked and  may  be 
opened  by  anyone),  or 
dse  a  time-movement 
hcu  been  combined  di- 
rectly with  a  lock  in 
such  a  manner  that  the 
two  really  constitute 
but  a  single  lock,  in 
which  case  if  violence 
is  applied  to  the  lock  it 
at  once  destroys  the  effi- 
ciency of  the  time- 
movement 

140]  "My  invention  con- 

sists, primarily,  in  the 
combination,  with  the 
door-bolt,  of  a  clock-loek 
and  a  combination  or 
key-lock  applied  sepa- 
rately upon  the  door, 
having  each  an  inde- 
pendent action,  whereby 
tAd  aHacJtiack  wiU  not 
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so  that  said  safe  or 
vault  door  cannot  be 
opened  when  locked  un- 
til both  of  said  locks 
have  been  unlocked  or 
released  their  dogging 
action  to  enable  the  door 
to  be  opened,  substan- 
tially as  hereinafter  de- 
scribed, 

*'  The  construction 
and  arrangemen  t  of  the 
time-lock  wiU  be  more 
fuUy  hereinafter  de- 
scribed; but  %t  is  evi- 
dent that  any  form  or 
construction  of  a  time- 
lock  may  be  used  as  a 
part  constituting  one 
element  of  the  combina- 
tion called  for  in  my 
claims, 

"Combination  or 
key-locks  have  hereto- 
fore been  used  by  bank- 
ers and  others  for  the 
purpose  of  pretenting 
the  unlocking  of  the 
bolt-work  of  a  safe  or 
vault  door;  frutassuch 
locks  are  'set  on'  com- 
binations, or  operated 
bv  means  of  keys,  bur- 

flars  can  force  the 
olders  of  the  '  combi- 
nation' or  kev  to  un- 
lock the  eomoination- 
lock  or  locks,  and  thus 
admit  of  the  bolt-work 
being  retracted  and  the 
door  throum  oven. 
Therefore  such  locks 
are  not  a  safeguard 
against  robbery. 

'*  Clock- locks  have 
also  been  used  upon 
safe  or  vault-^oox^  for 
the  purpose  of  opening 
the  door  at  a  pr«-deter- 
mined  hour,  thus  plac- 
ing it  beyond  the  pow- 
er of  any  person,  until 
the  arrival  of  the  ap- 
pointed time,  to  open 
the  door;  but  as  far  as 
I  am  aware  such  clock- 
locks  have  either  been 
used  singly  on  a  sitfe- 
dooT,so  thatf'when  said 
lock  released  the  bolt- 
work  or  other  fastening 
of  the  said  door  it  was 
unlocked,  and  the  door 
could  be  opened  by  any- 
one, or,  in  another  in- 
stance, when  a  time- 
movement  had  been 
combined  with  a  oom^ 
bination-loa^  in  such  a 
manner  that  the  two 
reaD  V  constituted  but  a 
single  lock,  the  time 
mee/tanism  constructed 


release  its  bolt  until  a 
certain  determined 
hour,  and  when  it  does 
release  its  bolt  the  com- 
bination or  key-lock 
still  remains  locked  and 
secures  the  door, 

"My  invention  fur- 
ther consists  in  combin- 
ing a  dock-lock  with  a 
combination  or  key- 
lock, both  constructed 
to  be  applied  on  a  safe, 
vault  or  other  door,  to 
operate  in  connection 
with  the  bolt-work  of 
such  door,  said  dock- 
lock  being  provided  with 
a  lock-bolt  constructed 
toith  an  opening  or  off" 
set,  which  is  automatic- 
ally brought  in  and  out 
of  coincidence  with  the 
tongue  of  the  door-bolt 
in  such  a  manner  that 
the  door-bolt  may  be  re- 
tained in  an  unlocked 
condition  for  shutting, 
and  prevented  from  be- 
ing  withdrawn  when 
locked  until  both  locks 
have  been  unlocked,  the 
piime  direct  being  that 
each  lock  shall  have  an 
independent  action,  so 
that  the  dock-lock  will 
not  release  the  boU  until 
a  certain  determinate 
hour,  and  when  it  does 
release  its  bolt  the  com- 
bination or  key-lock 
stiU  remains  locked  and 
secures  the  door, 

"A  represents  the 
combination  or  key- 
lock, and  B  the  dock- 
lock.  These  locks  are 
provided  with  bolts  C 
I>,  of  any  desired  kind, 
against  which  strike 
the  studs  a  a' of  the  tie- 
pieced,  Wlien  the  locks 
are  locked,  the  bolts  hold 
said  studs  out,  and  both 
locks  have  to  be  unlocked 
to  allow  the  door-bolt  to 
retract. 


and  provided  with  a 
lever  to  engage  triUi  the 
fence  or  dog  of  the  com- 
bination-lock, so  that 
the  en  tire  mechanism  ef 
the  time-movement  and 
combination  lock  really 
constitute  but  a  sinfi 
lock,  as  aforesaid,  the 
result  being  that,  if  vio- 
lence be  applied  to  such 
a  lock  through  tJie  dial 
spincUe  or  otherwise,  the 
efficiency  of  the  time- 
movement  will  be  de- 
stroyed^ 


"  Btf erring  to  the 
drawings,  the  letter  A 
designates  a  combina- 
tion or  kev-lock,  andB 
the  ^'fTi^Iock.  These 
locks  are  illustrated  as 
being  upon  a  portion  ef 
a  safe  or  vault-doer, 
with  the  boU-ioork  pro- 
jected and  locked,  the 
lock-bolts  or  obstruc- 
tions being  in  a  locked 
position.  The  lock- 
wAU  or  obstructions  C 
D  are,  in  the  present 
example,  shown  as  being 
constructed  each  with  a 
notch  or  recess,  so  that, 
when  said  notches  or  re- 
cesses are  brought  in 
line  with  the  tongue- 
pieces  or  studs  a  a\  ar- 
ranged upon  the  carry- 
ing-bar it  of  the  bolt- 
work,  they  (the  said 
tongue-pieces  or  studs) 
can,  by  a  movement  of 
the  bolt-woi'k,  be  mads 
to  enter  said  notches  or 
recesses,  and  thus  the 
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1]  '*The  loeki  AB  wn 
separate  and  indepen- 
dent qf  each  other,  and 
eomplete  in  themedvee^ 
and  may  be  located  at 
•nj  poation  on  the 
door.  The  combina- 
tion or  key-lock  viU 
naiuraUv  be  located  in 
Hue  with  the  spindle 
tkai  operates  it;  but 
the  «foafc-lock  may  be 
placed  anywhere  where 
qpaoe  ia  Seei  found  for 
Hon  the  door,  and  the 
ahid  af  of  the  door-bolt, 
which  eonneete  with  it, 
may  be  lengthened,  bent 
or  otkeneiee  arranged 
to  rest  agaiostthe  lock- 
Mi  in  whateeer  posi- 
tion it  maffbo,  aeenown 
UFig.L 


n 


1UU.S. 


holUiDorkcanbe  retract 
odandtheettfeorwrnU- 
doer  thrown  open. 
When  the  bolt-work  ie 
mrqfeeted  or  caet  eoaeto 
lock  the  eafe  or  tautt- 
door,  the  loek-boUe  or 
obitrtietione  can  be 
brought  into  a  locked 
poeition,  the  lock-bolt  or 
obstruction  of  the  com- 
bination-lock being 
placed  in  a  locked  poti- 
tion  by  mechanically 
operating  the  dial-epin- 
die,  which  controle  the 
movemente  of  the  tum- 
blere  andoUierportione 
ef  the  lock,  tohOe  the 
ioek-bolt  or  obstruction 
ef  the  time-lock  will  au- 
tomatically bring  itseff 
into  a  locked  position 
defter  the  door  u  closed, 
whereby  the  door  qf  the 
eafe  or  vault  will  be 
locked  and  guarded  bv 
two  locks,  one  of  whiM 
is  operated  from  ^ 
eaUerior  meckanicaUy, 
while  the  other  operates 
on  the  interior  auto- 
matically, there  being 
nohole  through  the  door 
whereby  it  might  be  op- 
erated upon  by  any  me- 
chanical means, 

"The  combination- 
lock  and  the  time-lock 
are  separate  ,/Vmii  each 
other  in  performing 
their  office  or  function 
with  reepect  to  the  boU- 
work  on  the  safe  or 
tauU-door,  and  each  ef 
said  locks  should  be 
complete  in  itself,  and 
so  constructed  that  they 
may  be  placed  at  any 
position  on  a  safe  or 
eou/Moor. 

'The  combination 
or  keylock  should  be 
located  io  line  with  the 
ifia^  spindle  or  key 
which  operates  it,  but 
the  ^tme-lock  may  be 
located  anywhere  on 
the  safe  or  tauU-door 
where  sufficient  space 
is  preeent  for  it,  and 
the  tonguepieces  or 
studs  on  the  carrying- 
bar  of  the  bolt-i^orA; 
may  be  of  any  required 
length,  bent  or  otherwise 
arranged  so  as  to  con- 
nect with  or  rest  against 
the  \oc)L-bclts  or  ob- 
structions, when  the 
latter  is  moved  to  the 
proper  position  for  ob- 
ttrueting  or  dogging  the 


•*In  locking  the  safe 
or  vault  door  some  de- 
vice is  necessartf  to  al- 
low the  door-hoit  to  re- 
main back  in  the  un- 
locked position  until 
the  door  ie  dosed, 
without  inteffering 
with  thedoMoek 


to  lock  or  fasten  the  bolt- 
work  of  the  sctfe  or 


boU-work,  and  preeent 
ite  retraction  or  unlock- 
ing, thue  retaining  the 
door  in  a  looked  position 
until  both  locks  have 
been  unlocked, 
"Whenit  ie  deeired 
yrfa 

▼aultdoor  hy  meane  of 
a  combination-lock  ana 
a  time-lock,  some  me- 
chanical arrangement 
or  device  should  be  em- 
ployed to  enable  the 
toGk-hoM  or  obstruction 
ef  the  time-lock  tobeset 
or  a(ffueted  while  the 
mife4aor  ie  open  and 
the  bolt-work  in  a  re- 
tracted or  unlocked 
Doeition,  eo  that  the 
aoor  can  be  closed  ta 
admit  of  ^  bolt-work 
being  prqfected  or  east. 
The  lockioU  or  obstruc- 
tion wiU,  as  hereinctfter 
§et  forth,  present  ite 
loeJlBiolt  or  obetruction 
automatically,  thue  se- 
curing the  door  in  a 
locked  position  until 
the  amval  of  the  time 
determined  by  the  time 
mechaniem  or  register, 
at  which  time  the  lock- 
bolt  or  obstruction  wiU 
be  automatically  moved 
and  brought  into  a  po- 
sition for  admitting  of 
the  rdecuing  and  un^ 
locking  of  the  bolt-work, 
eo  that  saiddoorcan  be 
opened, 

'*lb  accomplish  such 
mechanical  arrange- 
ment or  device  in  the 
time-lock,  a  lochbolt  or 
obstruction  is  employed 
in  the  time4oek  itself, 
or  by  meane  of  an  ad- 
justable tongue-piece  or 
etud  connected  with  tlte 
oarrying-bar  of  the  boU- 
work-~iuch,  for  in- 
stance, as  thoee  illue- 
trated  in  Figs.  1,B,S, 
Spf  the  accompanying 
mete  of  drawings. 

"The  lock-bolt  or  ob- 
etruction  D,  illustrated 
in  Figs,  1,  B  and  3,  is 
one  ef  the  devices  that 
should  be  emploued  to 
enable  the  timelotk  to 
beeet  while  the  boU-work 
remains  in  a  retracted 
or  unlocked  position,  so 
that  the  bolt-work  wiU 
remain  in  euch  retract- 
ed position  without  in- 
teffering with  the  time- 
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"In  FVff.  1  the  bolt 
Dot  the  0(acX^lock  is 
oonstructed    in     two 

■-  -*  independently  on  the 
same  bearingi  0.  The 
inner  part,  D*,  has  the 
ioeket  a,  into  which  the 
stud  <f  the  doar4»lt  en- 
ters in  drawing  back. 
It  is  connected  to  the 
cater  part,  ly,  by  a 
eo^/Mf  spring,/.  Fig.  S, 
restiug  in  a  cavity  in 
the  side  of  the  outer 

rrt.  The  outer  part 
also  connected  by  a 
^mUar  eoUedwpdngt  9t 
with  the  fiaoed  bearing 
•«.  Instead  of  the  ipring 
jg  it  may  have  a  eounter- 
wight,  g'^  Fig,  6.  The 
spnng  g  causes  the 
outer  part,  D^  to  twm 
•back  or  fall,  so  that  the 
socket  a  of  the  inner 
part  eomee  in  position 
to  allow  the  stem  a'  of 
the  door-bolt  to  enter 
herein.  When  this  is 
•done,  the  outer  part  is 
turned  up  to  engage 
the  dog  {presently  to  be 
•deserwed),  while  the 
inner  part  remains  sta- 
tionary on  the  item  ef 
4he  door-bolt.  The  door 
is  then  shut  and  the 
-door-bolt  throum  out, 
■and  the  tension  of  the 
spring  g  eausesthepart 
x^  to  turn  when  re- 
ieased,  thereby  locking 
4he  doorbolt.  The 
parts  D'  D'  are  provid- 
id  with  suitable  stops, 
by  which  the  motion 
is  aaged  to  bring  the 
soeJiBet  of  the  part  D*  in 
proper  position  in  its 
throw, 
"  Thedetdeeabowde- 
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scribed  forms  a  part  of 
the  dock-lock,  being  the 
bolt  of  the  same.  In 
Fig.  I  is  s/tcwn  another 
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lock,  of  course,  during 
such  interval,  being  in 
an  unlocked  position, 
and  through  such  medi- 
ums the  bolt-work  when 
pfrojeciedfoT  closing  the 
door  wiu  be  held  in  a 
locked  position  by  the 
automatic  movement  of 
the  lock-bolt  or  obstrue- 
tion  ef  the  time-lock, 
and  by  the  lock-bolt  of 
the  combination-lock, 
which  is  brought  into 
a  locked  position  by  the 
mechanical  operation  of 
the  dial-spindle. 

'*The  lock-holt  or  ob- 
struction of  the  time- 
lock  is  constructed  in 
two  parts,  D*  D', 
adapted  to  turn  inde- 
pendently of  the  other 
on  the  same  bearing  e. 
The  ioner  part,  D*,  has 
a  notch  or  recess,  d, 
into  which  the  tongue- 
piece  or  stud  on  the  coT' 
rying4)ar  enters  when 
trie  bolt-work  is  retract- 
ed, so  as  to  open  the  safe 
or  vault-door  if  me 
eombination-lock  be  un- 
locked. The  said  inner 
part  L^  is  connected  to 
the  outer  part  D'  by  a 
spriog,  /,  restioff  in  a 
cavity  or  recess  m  the 
side  of  the  outer  oart 
The  outer  part  D^  is 
also  connected  by  a 
spring,  g.  with  the 
bearing  c.  The  spring 
g  being  connect^ 
with  the  outer  part  D\ 
and  with  its  bearing  c, 
causes  the  outer  part 
D^  to  be  moved  or 
turned  on  its  axis,  so 
that  the  notch,  recess  or 
offset  d  of  the  inner 
parti)*  is  brought  into 
a  position  to  allow  the 
tongue  or  stud  a'  of  the 
carrying-bofT  to  enter  if, 
and  thus  the  bolt-utork 
can  be  retracted,  and 
when  so  retracted  the 
outer  part  D^  is  turned 
or  moved,  and  made  to 
connect  and  engage 
with  the  portion  of  a 
yoke,  while  the  inner 
part  I^  remains  sta- 
tionary, being  prevented 
from  moving  or  turning 
onitsaxisby  the  tongue- 
piece  or  studon  the  car- 
rying-bar resting  in  the 
notch  or  recess  of  the 
part  I>^  of  the  lock-bolt 
or  obstruction. 


device  for  ihesamepWT' 
pose,  situated  outside 
the  lock,  which  is  the 
subject  matter  ef  a  sep- 
arcUe  applieation.  It 
consists  of  a  socket  or 
bearing,  h,  attached  to 
the  tie-piece  E  (f  the 
door-bolt  and  sliding  on 
an  independent  stud^ 
a\  resting  against  the 
lock-bolt.  A  spring 
locking-pin,  i,  is  used 
to  connect  the  parts 
when  the  door-oolt  is 
thrown  forward  to  con- 
nect with  the  jamb.  In 
this  case  the  lock-bolt  D 
may  be  made  solid,  and 
may  be  either  of  the 
tumingorsliding  kind. 


"The  parts  oonstituU 
ing  the  lodhboU  or  ob- 
struction, and  forming 
a  part  of  the  time-lock, 
being  thus  constructed, 
arranged  and  adjusted, 
the  time  mechanism 
having  been  previously 
wound,  and  the  dials 
set  for  a  certain  prede- 
termined time,  the  bolt- 
work  is  projected  or 
cast,  when  the  lock-bolt 
or  obstruction  of  said 
time-lock  will  automat- 
ically be  brought  into  a 
locked  position,  and  the 
door  of  the  s(tfe  or  vault 
securely  guarded  by  a 
eombination-lock,  if  it 
be  locked,  and  a  time- 
lock,  and  the  bolt-work 
be  prevented  from  being 
retracted,  or  the  safe  or 
vault-door  opened,  until 
both  locks  have  been  un- 
locked, 

**The  parts  D»  D» 
composing  the  lock-bolt 
or  obstruction  are  sup- 
plied with  suitable 
stops,  by  which  their 
motion  or  throw  is  lin^ 
ited  so  as  io  bring  the 
notch,  recess  or  offset  of 
the  ^rtD*  in  pro^ 
position  in  its  rotation 
to  coincide  with  the 
tongue-piece  or  stud  on 
the  carrying-bar  qf  the 
bolt-work, 

*'In  lieu  cf  forming 
the  lock-bolt  or  obstruc- 
tion in  two  parts,  as 
above  described,  it  has 
been  found  eminently 
practical  and  succestful 
to  employ  a  lock-bolt  or 
obstruction  made  in  a 
single  piece,  or  as  an 
integral,  auch  a  lock- 
hoU  or  obstruction  is 
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ihawn  in  Fig,  5  of  th4 
drawing,  and,  ai  it  loiU 
be  perceived,  it  it  eon- 
ttrueted  wiA  a  notch, 
reoeu  or  ojfeet,  to  admit 
efa  tongtu-pieee  or  stud 
entering  it  when  ths 
bolt-work  ie  retracted 
for  unlocking  the  eaft 
or  tault-door,  and  said 
lock  bolt  or  ci>etructum 
M  likewise  provided 
with  an  arm,  ^,  having 
a  pin  or  stud  for  con- 
necting or  engaging 
with  a  yoke  in  sudi  a 
manner  that  when  said 
arm  and  yoke  are  in 
connection  the  lock-bolt 
or  obstruction  wiU  be 
pHaced  so  as  to  prevent 
the  retraction  of  the 
bolt-work,  and  when 
said  arm  and  yoke  are 
disconnected  through 
the  medium  of  revolving 
dials,  to  be  hereinafter 
mentioned,  the  lock-bolt 
or  obstruction  will  be 
automatically  brought 
to  a  position  for  aUaw- 
ing  the  bolt-work  to  be 
retracted,  and  such  au- 
tomatic movement  of 
the  lock-bolt  or  (^ruc- 
tion is  due  to  the  action 
of  the  arm  g*  acting  as 
a  counterweight 

"When  a  lock-bolt  or 
Obstruction  of  the  char- 
acter ktst  described  is 
employed,  some  provis- 
ion must  be  made  for 
at^usting  and  setting 
the  time-lock  or  the  Iodic 
that  measures  time, 
prior  to  elo^ng  the  safe 
«r  vault-door,  and  this 
must  be  accomplished 
while  the  bolt-work  is 
in  a  retracted  position; 
therefore  to  enable  such 
to  be  done,  there  is  ar- 
ranged on  the  carrying- 
bar  of  the  bolt  work  a 
socket  or  bearing,  which 
is  provided  with  a  mov- 
erne  tongue-piece  and  a 
spring-bolt,  constructed 
emd  arranged  in  such  a 
manner  that  when  the 
spring-bolt  is  moved  out 
if  contact  with  the  sock- 
et or  bearing  of  M0 
movable  tongue-piece  or 
etud  of  the  carrying- 
bar,  it,  together  with 
the  bolt-work,  can  be  re- 
tracted as  the  socket  or 
bearing  on  said  carry- 
ing bar  moves  or  slidss 
eUong  the  tongue  piece 
er  etud  in  a  bngitud- 
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G  is  a  dog  fbr  hold- 
ing the  lock-bolt  D  up  in 
the  locked  position.  It 
turns  on  an  amis,  k, 
and  its  point  eogagci 


inal  direction,  one  end 
of  it  bearing  upon  the 
iockboU  or  obstruction 
ef  ths  time-lock,  and  in 
sufh  condition  the  safe 
or  vault-door  can  be 
dosed,  and  when  the 
bolt-work  is  prelected  or 
east  into  the  jamb  of  ths 
door,  tlie  socket  or  bear- 
ing moves  along  the 
tongue-niece  until  the 
spring-bolt  engages 
with  it,  when  it^the 
socket  or  bearing^-wiU 
be  automatically  locked 
in  place,  and  the  bolt- 
work,  performing  its 
offtee,  will  securely  fas- 
ten the  safe  or  vault- 
door,  upon  which  the 
combination-l  ock  is 
placed,  togetJier  with 
the  time-lcik, 

"From  the  foregoing 
it  will  be  seen  that  t/ie 
lock-bolt  or  obstruction 
shown  in  several  figures 
are  each  stationary  ex- 
cept during   tlie  bruf 
interval  of  time  when 
locking  or  unlocking  is 
being  effected,  and  tliat 
each  is  adapted  to  be 
turned  on  its  pivot  or 
bearing  for  obstructing 
or  dogging  the  boltuH>rk 
for  preventing  its  re- 
traction or  for  releas- 
ing  the  bolt-work  at  the 
time  appointed,  so  that 
it  can  be  retracted;  and 
it  shouldbe  noticed  that 
the  lock-bolt  or  obstruc- 
tion of  the  time-lock  is 
so  located  in  the  time- 
lock  that  if  pressure  be 
exerted  upon  the  lock- 
bolt  or  obstruction  by 
force  applied  to  the  bolt- 
work,  such  pressure  wiU 
not  be  transmitted  to 
the  delicate  workman- 
ship forming  pa/rt  of 
the  time-lock,  for   the 
lock-bolt  or  obstruction, 
so  to  speak,  is  isolated 
from  the  time  mechan- 
iem,  in  order  to  bring 
and  retain  the  lock-bolt 
or  obstruction  in  a  po- 
sition to  have  the  same 
obstruct  and  prevent  the 
retraction  <^  the  bolt- 
work,  or  to  move  it  to 
rdeaee  the    bolt-work, 
whereby  the  same  may 
be  retracted, 

"Tliere  is  arranged 
within  the  time  lock  a 
voke,  Q,  which  is  capa- 
ble of  being  oscillated  or 
turned  on  its  qobss  or 
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QDder  a  stop,  I,  prefer- 
ablj  a  roller,  qf  tha  bolt 
when  the  latier  ie 
raised.  It  ie  held  in 
enffogement  by  a  liqht 
ipringj.  The  dog  hoe 
tiDo  branching  armt,  m 
m,  prcjecting  inward 
owr  the  facee  qf  the 
dial-wheeU  H  H.  The 
dialwheeU have  pins n 
n  prqjeeting  cut  from 
their  faces,  and  when 
they  or  either  of  them 
strike  the  levers  m  m 
they  rdease  the  doffrom 
its  engagement  with  the 
boU  and  the  latter  turns 
back  or  falls,  thereby 
unlocking  the  lock,  as 
btfore  described. 


861] 


^1  pr^  to  use  two 
Independent        time- 


pitot,  said  yoke  being 
act(d  on  by  tuo  rotating 
dials,  U  H,  in  sucli  a 
manner  that  said  yoke 
will  be  operated  by  either 
or  both  of  said  dials  at 
the  predetermined  time 
for  which  said  revolving 
dials  have  been  set, 

"In  the  example 
shown  in  the  time4ock 
in  Fig,  1,  the  yoke  en- 
gages under  a  stop,  I, 
preferably  a  roller,  ar- 
ranged on  the  lock-bolt 
or  obstruetion,  and 
when  the  latter  is 
brought  into  a  position 
for  Astructing  the  bolt- 
work,  to  prevent  its  re- 
traction  until  the  ar- 
rival of  the  predeter- 
mined time,  while  in 
the  example  sitown  in 
Fig.  5  said  yoke  con- 
nects or  engages  with 
the  bolt  lock  or  obstruc- 
tion, 

"In  both  examples 
the  yoke  retains  the 
lock-bolt  or  obstrueUon 
in  a  position  for  ob- 
structing and  prevent- 
ino  tlie  retraction  of  the 
bolt-work  until  the  ar- 
rival ef  the  predeter- 
mined time  for  which 
the  revolving  dials  cur- 
rying pins  Tiave  been 
set. 

"The  arms  or  mem- 
bers m  m  of  the  afore- 
said yoke  attend  over  a 
portion  of  the  revolving 
4ials,from  which  pro- 
ject pins,  and  when 
either  of  said  pins  come 
in  contact  with  the 
arms  or  members  qf 
said  yoke,  which  will 
eeeur  at  the  arrival  of 
^  time  previously  de- 
termined upon  when 
setting  the  revolving 
dials,  it  {the  said  yoke) 
will  be  operated  or 
turned  on  its  axis  or 
pivot,  and  releass  the 
lock-boU  or  obstruction, 
and  leave  the  same  to 
be  brought  into  a  posi- 
tion to  permit  the  bolt- 
work  to  be  retracted, 
which  is  accomplished 
by  turning  the  knob  or 
hantOe  connected  with 
the  carrying-bar,  said 
knob  orhandlebeing  on 
the  outside  qf  the  safe 
or  vauU4aor, 

"It  is  preferred  to 
use  two  independeDt 
time  flMoAantJfiw,  each 


each  connected  with 
and  operating  one  of 
the  dial-wheels  H,  so 
that  if  one  movement 
should  accidentally 
stop,  the  other  would 
be  sure  to  unlock  the 
lock. 


"The  didMheels  are 
indexed  or  marked 
with  a  scale  of  hours 
from  0  to  48,  or  any 
other  number  corre- 
sponding with  the 
longest  interval  the 
lock  is  to  remain  locked 
at  one  time — say  from 
Saturday  night  to  Mon- 
day momioff.  This 
scale  is  usea  in  con- 
Junction  with  a  poijiXr 
et,  e,  at  the  top  of  the 
wheel.  In  setting  the 
lock  the  dial-ioheels  are 
moved  backward  from 
0  to  any  number  in  the 
scale  that  will  indicate 
the  number  of  hours 
the  safe  or  vault  is  to 
remain  closed;  and  the 
pins  n  n  must  he  so  lo- 
cated Y/ith  reference  to 
the  460^  asto  sPrikeihe 
levers  m  m  and  release 
the  bolt  when  the  0 
mark  comes  forward  to 
the  pointer.    The  time- 
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connected  with  and 
operating  one  of  the 
revolting  dials,  so  that 
if  one  of  the  time  meek' 
anisms  should  acci> 
dentally  stop  the  other 
would  be  sure  to  op^r- 
ate  the  yoke,  and  by  its 
movement  release  the 
lock-boU  or  obstruction^ 
which  would  automat' 
icaUy  assume  such  a 
position  as  to  present 
an  unobstructed  path" 
way  for  the  tongue-piece 
or  stud  to  move  in,  and 
thus  the  bolt-work  could 
be  released  and  be  Iqft 
free  to  be  withdrawn  or 
retracted. 

"  The  revolving  dials 
are  cogged —  that  is^ 
provided  with  teethe 
which  engage  with  the 
arbor  o  of  the  main' 
spring-barrel,  either  di- 
rectly or  by  means  qf 
the  pinion p  attached  to 
said  arbor,  or  through 
intermediate  gearing-^ 
so  that  the  setting  of  the 
time  mechanism  for  op- 
crating  the  yoke  at  any 
given  time  wUl  neces- 
sarily  wind  up  tlie  time 
medMLnism,  to  the  ex- 
tent, at  least,  that  it 
will  unufind  by  tfie  ar» 
rival  of  the  predeter- 
mined time  at  which 
the  lock-bolt  or  obstruc- 
tion istobe  released  for 
enabling  the  bolt-work 
to  be  retracted. 

"The  revolving  dials 
are  indexed  or  marked 
with  a  scale  from  zero 
(0)  upward  to  48,  or  any 
other  number  corre- 
sponding with  the 
longest  interval  the 
ItnM-lock  is  to  present 
its  lock-bolt  or  obstruc- 
tion to  obstruct  the  belt- 
work  at  onetime— say, 
horn  Saturday  night  to 
Monday  morning. 
This  scale  is  used  ui 
conjunction  with  a 
pointer  or  index,  e,  ar- 
ranged in  the  time-lock 
above  the  revolving 
dials. 

'*In  settine  the  timo- 
lock  the  reviving  dials 
are  turned  or  moved 
backward  from  tero  (0) 
to  any  number  in  the 
scale  that  will  indicate 
the  number  of  hours 
the  safe  or  vikull-door 
is  to  remain  closed  or 
locked,  and  the  pins  n 
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im  man  ^  ^  ""V  ^'^ 
Unary  eonttrvMon  to 
-v  tims. 


«r  through  inttmudiaU 
gearing.  Th*  after  0 
«t  M«  *t«in  hyvihUh  th* 
tloekit  wmnd. 

•Whtn  the  doek  U 
fnM«d,  U  i*  fUag 
wound  up  b^ore  lAe 
dial-vihed  U  atfjutted 
in  place.  The  motion 
it  Uien  imparted  to  the 
diat-uhed,  ohiA  runt 
fontard  to  vitloek  the 
hek,  and  in  moving  the 
dial-whtet  baektoretet 
163]    the  lot*  the  etook  u  rt- 

"The  dial-wheel  la 
turned  back  to   rettt 


^  tin  reieolming  die 

must  be  ao    ai^vit 

I  wltb  lefeieece  to  t 

-  taetvtth  tbe  arme 
,  fittmbtrttnmefthti/ol 
■  to  that  tith^  or  60th 
the  taid  armt  or  mat 
bert  witi  out  upon  t 
yoke,  eauting  it  tome 
«>  <u  b>  leleMs  tbe  Im 
^(AtorobttruUion^  t 
time4oek  when  tbew 
(JO)  mark  arrivet  at  tl 
indas  or  pointer. 

"Thevindingvp 
the  time  meeluinit 
and  the  tettin^  of  t 


"B5  Ibe  mwni 
above  deacribed  I  ob- 
viate •  great  objection 
to  cotninon  clock- 
locks,  wbicb  mn  on 
DDtil  Iber  run  down, 
thai  lUDjectlDg  tbe 
lock  to  tbe  danger  of 
bting  locked  in  67  ne- 
glect of  winding  B7 
Itft  VS. 


formed  timuitaneout 
by  imparting  prop 
motion  to  IheaihoT  01 
the  maJDaprlDK-bu'n 
"The  reeoletng  dia 
areprotidedwilh  a  pi 
r  at  ehoan  in  FiR. 
the  taaie  toning  at 

"6d  the  pallet 
which  engages  wii 
the  McajM-wbeel  t,  la 
pin,  u,  which  projec 
out  through  a  slot, 
or  the  staiioaarj  tim 
meehaniim  frame,  t 
vhole  arranged  in  tiu 
a  minner  that  as  wx 
as  tbe  revoleing  di 
has  acted  upon  tl 
yoke  for  caueing  it  ' 
rotate  the  Iock-Ai>U  1 
obtlruaion,  tbe  pin 
of  the  taid  revelvit 
dial  wiU  tlrike  the  t>: 
M  of  tbe  pallet,  and  fo 
the  latter  in  the  M«a; 
ithed,  thereby  ito 
ping  the  time  meeka, 
Mm,  to  that  there  ui 
be  no  loaa  of  power,  1 
it  it  inUnded  that  t. 
timeloek  thould 
wound  up  ifAen  fir 
finiihed,  prior  to  a 
Jutting  in  place  the  t 
iiolving  diati ;  an 
further,  bytlopping  I 
time  meaianiem, 
aboee  deteribed.  the  1 
wiving  dialt  eann 
get  out  of  positi< 
with  reapect  to  the  i 
d»  or  pointer. 

"By  my  inveniii 
the  time-lock  eannot 
rettt  without  aindin 
for  the  pint  of  the  t 
tuln'v  diaU,  retting 
etmtact  vn(A  tlie  art 
or  membert  of  Ihevoi 
present  it  from  Mi; 
brought  into  aetii 
vith  the  lock  bolt  or  < 


this  meana  tbe  lock 
cannot  be  reetl  without 
winding,  for  tbe  pins 
n  n,  resting  in  contact 
with  the  teeeri  m  m, 
preteni  the  dog  &ftvm 
beir^  engaged  with  the 
boll  until  the  dial- 
wheela  bave  been 
moved  back,  a*  de- 
scribed. Tberetoeking 
of  the  lock  tkartfore 
lequlrea  rewinding  of 
the  dock  as  a  neceasltv. 
"On  the  baek  qf  the 
dial-vh»tl  Rit\  pin,  r. 
Fig.  *L,  formings  atop. 
Oo  the  pallet  t,  wbicb 
engagea  with  tbe  teape- 
wbeel  f,  i*  a  pin,  u, 
which  ptojecta  out 
through  aalot, «,  of  tbe 
Btatlonary  eJocft-frame, 
As  aoon  as  tbe  dial- 
whed  baa  acted  upon 
the  tdiwr  m  to  unhek 
the  lock  the  pin  r  of 
the  dial-wAci^  ttriket 
the  pin  11  of  the  pallet 
and  loekt  the  latter  In 
the  jcopt-wheel,  there- 
by slopping  the  doek. 
There  it  fher^or*  no 
loss  of  motion,  nor  ean 
the  dial- tehed  get  out 
of  position  with  respect 
to  the  pointer. 


"  Bf  combining  an 
independent  ofoeMock 
and  combination  or 
kev-locfc  aith  the  door- 
bolt,  at  deteribed,  I  pro- 
duce an  effect  whidi 
cannot  be  produced  by 
a  etoek-lock  alone  or  bj 
two  or  more  comblna- 
tioD-locka  together. 
The  eladfc-lock  serves 
as  a  safeguard  by  nif^ht 
and  the  combtnatton- 
lode  by  day.  If  the 
holder  1^  tbe  combina- 
lion  u  forced  to  open 
the  combination-lock 
at  night,  the  eloot-lock 
remaint  Intact,  and 
cannot  be  opened  by 
the  burglars  or  the 
holder  of  the  comblna- 
tlon.  On  the  ether 
band,  when  the  eioek- 
loek  rdeatet  itt  bolt  in 
the  morning,  the  eont. 
binalion-lode  itill  re- 
maim  lodced,  arid  bur 
glart  eannot  make  an 
■     the  t<^t. 


ttruetion  until  the  re- 
txilving  dialt  hate  been 
moved  baek  the  nuttier 
^haurifor  lehieh  it  it 
detigned  to  obitruet  <A*  [  364 
bolt-tcork.  Thut  the 
retdting  of  the  time- 
lock  requires  rewind- 
lug  of  the  timitmedian- 
Mn  as  a  necessity,  and 
htnee  no  danger  tff  it 


danger  1 
mloeked 


riod  of  hourifor 
itittet. 

'■The  dlatwbeel  U 
turned  back  to  let  the 
(tfM-loek  by  a  kev  ap- 
plied al  the  winding- 

"By  the  means 
above  described  I  ob- 

vlate  a  great  objection 

locks,  which  run  on 
until  thev  run  down, 
thus  suDjecting  the 
lock  to  the  danger  of  a 
'  leek  out,'  eauted  by 
neglect  of  winding. 

"By  this  means  the 
time-lock  cannot  be  let 
without  winijin)^,  tor 
tbe  pins  n  n,  restmgin 
contact  with  the  armt 
of  the  yoke,  it  {the  yoke) 
«anfu>ti«  engaged  with 
tbe  (eofc-bolt  or  obttruo- 
tion  until  the  dial- 
wheels  have  been 
moved  back  to  tet  ih4 
loek,  as  b^ort  de- 
scribed. 

"By  combining  an 
Independent  (t'flM-lock 
0^  the  ehafaeter  de- 
torSted,  and  a  combi- 
nation or  kev-lock,  I 
produce  an  eSect  or  rt- 
tult  which  cannot  be 

[iroduced  by  a  lime- 
ock  alone,  or  by  two 
or  more  comblnatlon- 
locKs  togelber. 

"Tbe  ti>n«-1ock  |3S5 
serves  as  a  safeguard 
by  night,  f'n  connection 
mth  the  eombinatiim- 
lode,  for  hoidij^ 
bott-work  II 
condition;  but  teiien 
the  timeloek  rdeatet 
the  boU-vork  at  the  ap- 
pointed hour,  the  boit- 
aork  itill  remain 
lodced,  and  the  eafe  or 
pault-door  doted,  until 
the  eoTiMnatiott-todi  it 
unlodced  by  the  helder 
of  the  eombination  on 
whidt  laid  loek  it  id, 
when  the  bdt-itork  ean 
be  rdraded  and  the 
172 


aiding    the 
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Such  results  caDDot  be 
accomplished  by  a 
dockAock  aloDe,  be- 
cause when  it  releases 
its  bolt  the  safe  is  abso- 
lutely unlocked;  nor 
by  two  or  more  combi- 
nation-locks together, 
because  the  holders  of 
the  eombination  may 
be  taken  to  the  bank 
and  forced  to  open  the 
lock.  Neither  can  tam- 
pering with  the  com- 
bination-lock affect  the 


"The  combfnatfon- 
lock  may  be  punched 
from  jiace,  but  the 
eloe^lock,  being  sepa- 
rate and  independent 
from  it,  and  having  no 
openiftg  through  the 
door,  cannot  be  affect- 
ed. It  is  therefore  su- 
Eerior  to  a  lock  which 
as  the  time  movement 
combined  directly 
with  the  combination- 
lock,  both  forming  one 
lock,  in  which  case  any 

I7S 


door  opened,  thus  leav- 
ing the  time-lock  free 
from  performing  any 
locking  action,  which 
leaves  the  eombination- 
lock  free  for  use  du  ring 
the  day  for  locking  or 
unlocking  the  safe  or 
vault'docT-'-an  impor- 
tant desideratum  pres- 
ent in  miy  invention. 

"If  the  time-lock  pres- 
ent on  the  Sitfe  or 
vault-door  is  set  for 
holding  the  bolt-work 
from  the  time  the  bank 
doses  in  the  afternoon 
to  release  the  boU-toork 
at  a  certain  hour  the 
next  morning,  it  wiU 
adnkirably  and  with 
certainty  perform  its 
office,  leaving  the  com- 
bination-lock to  be 
opened  before  the  bolt- 
work  can  be  retraetea; 
and  should  the  officer 
of  the  bank  holding  the 
combination  be  seized 
during  the  night,  car- 
ried to  the  bank,  and 
forced  to  open  the 
combination-lock,  the 
time-lock  will  remain 
intact,  and  cannot  be 
opened  by  the  burglars 
or  the  officer  in  charge 
of  the  combination. 
Such  results  cannot  be 
accomplished  by  a 
^*9iM-lock  alone,  be- 
cause when  it  releases 
its  bolt-iM^rA:  the  safe 
or  vault' door  is  abso- 
lutely unlocked,  and 
no  lock  present  for  use 
during  the  day;  nor 
by  two  or  more  com- 
bination-locks  to- 

f ether,  because  the 
olders  of  the  combi- 
nations may  be  taken 
to  the  bank  and  forced 
to  open  the  locks. 
Neither  can  tampering 
with  the  combination- 
lock  affect  the  time- 
lock. 

"The  combination- 
lock  may  be  punched 
from  its  position  by 
burglars:  but  then  the 
time-\ock,  being  sepa- 
rate and  independent 
from  it,  cannot  be  af- 
fected or  disturbed, 
because  there  isnoopen- 
inq  through  the  door  by 
which  it  can  be  reached. 
It  is  therefore  superior 
to  a  lock  which  has 
the  time-movement 
combined  directly  with 


violence  to  the  lock- 
work  disarranges  the 
dock.  Another  ad- 
vantage of  tAM  inven- 
tion is  the  capability  of 
the  separate  locks  of 
being  applied  on  differ- 
ent parts  of  the  door 
indifferently.  The 
bolt-work  on  different 
doors  is  frequently 
such  that  the  tteo  locks 
cannot  be  applied  to- 
other. The  clock-lock 
%n  such  ease  may  be  at- 
tached at  the  most  con- 
venient location,  as  be- 
fore described.  It  can 
also  be  applied  with 
facility  on  old  safes 
having  the  combina- 
tion or  key-lock  al- 
ready on ,  thus  securing 
the  advantage  of  a 
dock-lock  and  com- 
bination-lock without 
the  necessity  of  remov- 
ing the  old  lock  and 
stwstituting  a  new  one 
having  a  time-move- 
ment combined  directly 
toith  the  lock. 


"I  do  not  claim, 
broadly,  a  dock  lock; 
nor  do  I  claim  two  or 
more  combination- 
locks  combined  with 
the  door-holt;  but 

I  claim — 


"1.  The  combina- 
tion, with  a  door-holt 
E,  of  a  cloek-\o€k,  B, 
and  a  combination  or 
kev-lock.  A,  applied 
independently  on  a 
safe,  vault  or  other 
door,  60  as  to  rest 
against  or  connect  with 
saiddoor-holi,  and  pro- 
vided with  a  device 
whereby  the  door-holt, 
may  be  retained  in  the 
unlocked  position  for 
shutting  the  door,  the 
whole  arranged  so  that 
the  door-holi  cannot  be 
withdrawn,  when 
locked,     until     both 


the  combioation-lock, 
both  forming  one  lock, 
in  which  case  any  vio- 
lence to  the  lock-work 
disarranges  the  time- 
movement, 

"Another  advan- 
tage of  my  invention 
is  the  capability  of  the 
separate  locks  being 
applied  on  different 
parts  of  the  sctfe  or 
vavlt-dooT,  with  respect 
to  the  bolt-work,  indif- 
ferently. 

"The  bolt-work  on 
different  safe  or  vcmII- 
doors  is  frequently 
such  that  the  time^oek 
and  th"  combination  or 
key-lock  cannot  be  ap- 
plied together;  but  •» 
such  case  the  time-lock 
may  be  attached  at  ths 
most  convenient  loca- 
tion, as  no  opening 
through  the  door  is  req- 
uisite. 

"The  time-lock  can 
be  applied  with  ease 
and  facility  to  the  doors 
of  old  safes  or  taulte 
having  the  combina- 
tion or  key-lock  al- 
ready thereon,  thus  so- 
curing  the  advantage 
of  a  ^ime-lock  and  a 
combination  or  key- 
lock without  the  ne,- 
cessity  of  removing 
the  old  lock. 

"I  do  not  claim, 
broadly,  a  ^»;7»e-1ock 
of  any  peculiar  cofi- 
struction;  nor  do  I 
claim  two  or  more 
combinatio  n-locks 
combined  with  the 
holi-toork  of  a  se^e  or 
vault-door,  as  such  are 
old  and  weU  known. 

"  What  I  claim,  and 
desire  to  secure  by  let- 
ters-patent, is— 

"1.  The  combina- 
tion, withtheholi-work 
of  a  sqfe  or  vault-door, 
of  a  time-lock  and  a 
combination  or  key- 
lock, both  applied  iude- 
pendently  on  a  safe, 
vault  or  other  door,  so 
as  to  rest  against  or  con- 
nect with  the  holX-tcork 
on  said  door,  and  pro- 
vided with  a  device 
whereby  the  holt-work 
may  be  retained  in  I  be 
unlocked  position  for 
shutting  the  door,  and 
be  autotnatically  locked 
by  the  time-lock  and 
mechanically    by   the 
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lock!  tuva  b«eo  un-   etmblnoHen    or    kty- 
locked.  iMkvhen  VUboU^aork 

it  oatt,  tbe  wbole  m 
arraDged  that  tlie  bol^ 
vork  canDoc  be  w<th- 
drann    wben    locked 
tm  both   locks   faave 
been  unlocked. 
"3.    The  oomblDB-       ''a.    Tbe   combioa- 
tioQ   of    B    tlodtlock  tloii  ol  a  timt-XtxV.  and 
and  a  combiDation  or  a  corablnation  or  ke;- 
kej'lock,    botb     con-  \ocY,  both  coDsiructed 
alructed  to  be  applied  to  be  applied  onasafe, 
on  a  safe,  vault  or  other  vault  or  other  door,  so 
door,    so  u    to    rest  as  to  rest  against  tbe 
against  the  door-bolt,    bolt-uori;,  and  provid- 
aud  provided    with  a  ed  wftb  a  lock-bolt  or 
lock  bolt     having    an   oUtrueiiim   having  un 
opening  or  an  offset,   opeoiog  or  offset, 
which  IS  aulomaitcsllj   which  Is  automatically 
[370]      brought  t'n  aod  out  of   brought  into  and  out 
coiocidence  with    the  of   coincidence     with 
tongue    of  the    door-   tbe  tongue  of  the  bolt- 
bolt,  whereby  the  dom--   irori,     whereby    the 
boll  may  be  retained   bolt  werk  may   oe  re 
In  tbe  unlocked   posl-   tained  in  the  unlocked 
tion  for  shutting  tbe    positioD    for  shutting 
door    and     prevented   the  door ,and  prevented 
frombeingutfAJroun,   from    being  rttraettd 
wben     locked,    until  when   locked,  until 
both  locks  have  been  both  locks  have  been 
unlocked,"  unlocked. 

"8.  Th«  eombina- 
tion,  wiith  tht  bolt-aork 
of  a  toft  Of  vavlt-ioor, 
if  a  eombituUion  or 
kty-toek  eontroUai^ 
mtehanieaUji  from  Vu 
exterior  of  taid  door, 
teith  a  time-lotk  luimng 
a  lock-bolt  or  ohttruc- 
tion  for  locking  and 
vvioeking  eontrolldbk 
from  tht  interior  oj 
the  door,  both  of  taid 
look*  being  arranged  to 
a»  to  rt*t  againtt  or 
eonneet  with  the  bdt- 
vxrrk,  the  time-lock  be- 
ing automatieatlj/  un- 
locked b]/  the  operation 
of  t}t4  time-moveTnent, 
both  of  laid  leekt  being 
independent  qf  eaeh 
other,  and  arranged  to 
eontrel  the  locking  and 
vnloeting  of  the  boll- 
tcork.  M  that  eaid  tife 
or  vault-door  cannot  be 
opened  tehen  locked  un- 
til both  of  taid  locki 
have  been  unlocked  or 
Ttaoe  releated  Iheir  dog- 
ging action,  to  enable 
the  door  to  be  opened, 
tubttantialiji  at  de- 
teribed." 

Otaim  8  of  reissue  No.  7,947  was  passed  ■ 
upon  by  Jw^ahipmau,  In  the  Circuit  Court    I 
for  the  District  of  Connecticut,   in   March     ' 
1881,  in  the  suits  of  TaU   Lock   Mfg.   Co    v 
:371]     Jforaieh  Zfat.  Bank  and  TaU  Lock  Mfg.  Co. 
ISO 


T.  inns  Biaien  Ban.  Bank,  reported  in  IB 
Blatchf.  12S,  and  S  Fed.  Bi3p.  877.  He  held 
that  claim  8  covered  a  new  and  patentable 
invention  and  was  valid.    On  the  question 

of  tbe  validity  of  the  reissue  as  to  claim  8, 
he  said ;  "It  Is  next  urged  that  the  third 
claim  of  tbe  reissue  is  void,  because  It  was 
abaiidoned  by  the  patentee  upon  the  objection 
of  the  Patent  Office,  when  the  original  ap- 
plication was  pending.  In  Sargent's  original 
application  he  made  one  broad  claim.  Tht 
application  was  rejected  bv  the  examiner, 
whose  decision  was  reversea  by  the  board  (rf 
examiners.  The  examiner  then  requested  that 
a  new  application  be  made,  upon  the  ground 
that  the  case  presented  to  the  board  was  not 
the  same  case  which  had  been  presented  to 
him.  A  new  application  was  made,  con- 
taining only  the  first  two  claims  of  the  t«- 


iuterfering    applicants.     In 


tion  contained  the  broad  claim,  and  the  tmwd 
of  examiners  said,  at  one  stage  of  the  litin- 
tion,  whether  this  question  was  properly  beftra 
them  or  not,  that  this  claim  was  patentable ; 
so  that,  when  the  question  came  before  tfacm 
upon  appeal  from  the  decision  of  the  exam- 
iner against  the  Sargent  reissue,  the  board  say ; 
'The  claim  in  controversy  is  the  same.  In 
substance,  as  the  first  claim  of  Little,  wboee 
ipplication  was  once  in  interference  with 
Sargent,  and  which  was  admitted  to  be  pat- 
entable by  the  Office  at  the  time  of  the  dec- 
laratfon  of  the  interference.  The  patent- 
ability of  Little's  claim  has  once  been  before 
us  in  the  aforesaid  Interference,  and,  after 
full  argument,  we  concluded  that  his  claim 
was  tenable,  and  held  that  someone  who  was 
first  to  combine  with  the  bolt-work  on  a  vault 
or  safe-door,  a  key-lock  aod  time-lock,  act- 
ing independently  of  each  other,  but  Jointly 
upon  the  bolt- work,  might  have  a  valid  pat- 
ent therefor. '  These  facta  exclude  the  thiid 
claim  from  the  decision,  or  tbe  dicta.  In  tbe 
case  of  Leggett  v.  Avery,  101  U.  8.  256  [3S: 
865].  I  do  not  understand  that  the  objection 
that  tbe  reissue  Is  for  a  different  ioventlMi 
from  ttie  original  was  pressed  by  either  of 
the  counsel  for  the  defendant.  It  is  sufficient 
to  say,  that  the  claims  of  the  original  wer» 
for  trie  combination  of  the  third  claim,  pro- 
vided with  a  device  whereby  the  bolt-work 
may  be  retained  in  the  unlocked  position, 
for  shuttioK  the  door,  and  be  automatically 
locked  by  tie  time-lock  and  mechanically  t^ 
tbe  key-lock  when  the  bolt-work  is  caaL 
Tbe  patentee  had  shown  'means  whereby;' 
but,  if  I  have  been  correct  thus  far,  tlie  gist 
of  his  invention  consisted,  not  in  that  device^ 
but  iu  the  triple  combination.  Other  differ- 
ent 'devices  whereby'  could  be  introduced 
by  other  inventors,  which  would  destroy  ths 
•  ^'-      '    -  "  '■  ■  '    "mited. 
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The  only  remark  made  by  Judge  Lowell,  (same,  open  the  safe  when  the  hour  arrives. 
In  his  opinion  in  the  present  case,  as  to  the  !  In  my  improvement  such  result  cannot  occur, 
Talidity  of  reissue  No.   7,947,    as  respects !  because  the  combination  lock  still  locks  the 
<^laim  8,  is,  that  the  patent  **  was  reissued  so  !  safe.    Where  clock-locks    have   been    com- 
SOOD  after  its  granting  that  it  is  not  obnox-  j  bined  with  ordinary  locks  heretofore,  so  far 
IOI18  to  the  objection  of  undue  delay."     The  |  as  I  am  aware,  the  said  locks  have  been  con- 
application  for  the  reissue  was  filed  18  days  i  nected  by  a  lever  or  other  connection,    so 
mftcr  the  original  patent  was  issued,  and  the  |  that  their  actions  are  dependent  on  each  other. 
reissue  was  granted  86  days  after  the  appli- 1  In  such  case,  if  the  combination  or  key-lock 
tion  for  it  was  filed.     Judge  Lowell  held   is  injured  by  a  lock-pick,    by  violence  or 

otherwise,  the  clock- lock  is  liable  to  injury 
also.  By  making  these  independent,  as  de- 
scribed, I  avoid  these  difficulties.** 

This  application  was  reiected  by  the  ex- 
aminer,   but,    on  appeal,  his  decision  was 
overruled  by  the  examiners- in-chief,  Febru- 
ary 17,  1875.    The  examiner  then  ascertained 
that  the  case  had  been  argued  before  the  ex- 
aminers-in-chief on  an  invention  which  had 
iwo  combination  locks  had  been  before  used  j  not  been  before  the  examiner,  and  that  an- 
to  dog  one  combined  bolt- work ;  that  it  was  other  model  was  used  before  the  examincrs- 
not  patentable  to  substitute  a  well-known   in-chief  in  place  of  the  one  properly  in  the 


^aim  8  to  be  invalid,  on  the  ground  tliat,  if 
it  was  a  claim  irrespective  of  any  particular 
means  for  carrying  it  out  it  was  void  as  a 
patent  for  a  principle,  inacpendently  of  the 
«tate  of  the  art;  and  that,  in  view  of  the 
«tate  of  the  art,  it  was  void.  He  was  of 
opinion  that  there  was  no  patentable  novelty 
in  putting  a  time-lock,  which  was  old,  in 
place  of  one  of  two  combination  locks,  where 


multiple  bolt-work  for  two  such  bolt-works, 
where  a  time- lock  and  a  combination- lock 
had  been  before  combined  in  the  use  of  two 
multiple  bolt- works ;  and  that  there  was  no 
patentable  novelty  in  combining  two  locks 
with  a  single  door. 

A  history  of  the  proceedings  in  the  Patent 
Office  in  regard  to  patent  No.  195,539  and 
reissue  No.  7,947,  shows  that  claim  8  of  that 
reissue  must  be  held  to  be  invalid. 

On  the  9th  of  May.  1874,  Sarj^ent  filed  an 
application  for  a  patent  which  claimed 
broadly  the  combination  of  a  time-lock,  an 
ordinary  lock  and  a  safe-bolt  connected  with 
both  of  them.  The  claim  he  made  was  as 
follows :  "  What  I  claim  is  the  combination, 
with  a  clock  or  time-movement  lock  and  an 
ordinary  lock,  attached  independently  to  a 
safe  or  vault-door,  of  a  safe-bolt  constructed 
10  as  to  rest  against  or  connect  with  both  of 
Hid  locks,  substantially  as  described,  where- 
by the  saie-bolt  cannot  be  withdrawn  till 
both  locks  have  been  unlocked.** 

In  the  specification  he  then  filed  he  said : 
^This  improvement  belongs  to  that  class  in 
which  two  locks  are  applied  upon  a  safe  or 
Tault-door  for  the  purpose  of  preventing  the 
Withdrawal  of  the  safe- bolt  till  both  locks 
have  been  unlocked.     ...     I  employ  one 
ordinary  combination  or  key-lock  and  one 
time-movement  or  clock-lock,    attached   in- 
dependently  to   the   door,    and   employ    in 
Combination  therewith  a  safe-bolt  that  bears 
%gainst  or  connects  with  both  of  said  locks 
In  such  a  manner  that  though  the  ordinary  lock 
^nay  be  picked  or  opened,  yet  the  clock -lock 
cannot  be  reached,  and  the  safe-bolt  therefore 
^^sannot  be  released  till  the  clock  has  performed 
f  ta  office  and  unlocked  its  lock  at  the  prede- 
termined hour.      .     .     .     But   it  is  by   no 
means  essential  to  this  invention  that  the 
-circular  form  of  lock-bolt  should  be  used, 


case.  The  new  feature  of  invention  was  a 
device  by  which  the  time-lock  could  be 
properly  set  and  the  door  then  be  closed ;  but 
that  device,  which  made  the  invention  an 
operative  one»  was  not  shown  in  the  drawing, 
the  specification  or  the  model  which  h£d 
been  before  the  examiner.  In  a  communi- 
cation made  to  Sargent  by  the  examiner  af- 
the  time,  February  20,  1875,  he  said:  ''As 
far  as  the  Office  knows  by  the  record  of  the 
case,  this  new  invention  may  not  have  been 
contemporaneous  with  the  first  one.  Tlie  ex- 
aminer would  suggest  that  a  new  case  be  at 
once  filed  embodying  this  invention,  which 
makes  the  devices  operative,  and  against  the 
patentability  of  which  no  question  will  be 
raised.  The  claim,  however,  must  be  not 
broadly  for  A  combined  with  C,  which  is 
not  conceded  to  be  entirely  inoperative,  but 
A  and  B  combined  either  with  C  or  some 
mechanical  eqmivalent  thereof,  which  alone 
makes  A  and  B  operative.**  He  also  said: 
**It  is  suggested  to  applicant  that  he  file  a 
new  case  introducing  the  new  combining 
device  which  allows  the  door  to  be  shut 
after  the  time-lock  is  set,  and  thus  takes  it 
out  from  the  new  reference  cited,  and  the 
examiner  will,  in  all  proper  ways,  hasten 
the  case  forward  upon  a  legitimate  claim 
for  A  and  B  with  suitable  combining  device 
to  allow  the  door  to  be  closed  after  the  time- 
lock  is  set,  inasmuch  as  no  obstacle  exists, 
as  the  examiner  is  at  present  advised.  ** 

In  accordance  with  this  suggestion,  Sar- 
gent, on  the  10th  of  March,  1875,  filed  a  new 
application,  which  resulted  in  the  granting 
of  patent  No.  195,589.  The  spccilicution  of 
this  application  said:  **In  locking  the  safe 
or  vault-door,  some  device  is  necessary  to 
allow  the  door-bolt  to  remain  back  in  the 
unlocked  position  until  the  door  is  closed, 
without    interfering    with    the   clock- lock. 


the  ordinary  style  of  sliding-bolt,  or  other    [A  variety  of  devices  may  be  employed  for 


forms  of  shifting  bearin/i^s,  could  be  employed 
if  desired.  .  .  .  Clock-locks  have  before 
been  used  both  separately  and  in  connection 
with  combination  locks.  Where  used  alone 
they  are  insecure,  for  the  reason  that  burglars, 
ascertaining  the  hofir  upon  which  the  lock 
is  set.  may,  by  confining  or  disabling  the 
officers  of  the  bank  having  control  oi   the 

1<6  r.  S.  U  S.,  Book  84.  13 


this  purpose.]**    This  clause  in  brackets  was 
afterwards  erased. 

The  specification  of  this  application  also 
said :  **  In  Fig.  1  is  shown  another  device 
for  the  same  purpose,  situated  outside  the 
lock,  which  is  the  subject  matter  of  another 
application.  It  consists  of  a  socket  or  bear- 
ing,   A,    attached   to    the  tie-piece,    £,    of 

181 


[374 


[375 


i4d-408 


BUFBSICE  COUBT  OF  THS  UhITKD  StATHL 


OoT.TaiiM» 


the  door-bolt,  and  sliding  on  an  indei>endent 
Btud,  a^  resting  against  the  lock-bolt.  A 
spring  locking-pin,  t\  is  used  to  connect  the 
parts,  when  the  door-bolt  is  thrown  forward 
to  connect  with  the  Jamb.  In  this  case,  the 
lock-bolt,  D,  may  be  made  solid,  and  may 
be  either  of  the  turning  or  sliding  kind, 
rother  devices  might  be  used  to  allow  the 
aoor  to  slu..  I  do  not  wish  to  confine 
myself  to  any  particular  form  of  the  derice.  **] 
The  sentences  in  brackets  were  afterwards 
erased. 

Sargent  thus  limited  himself  to  combina- 
tions wherein  one  or  the  other  of  the  pecu- 
liar devices  invented  by  him  should  be  an 
essential  element,  which  is  further  evidenced 
bv  the  fact  that,  in  claim  1,  as  accepted  by 
him,  the  combination  of  the  clock-lock  and 
combination  lock,  as  applied  to  the  door- 
bolt,  was  to  be  provided  with  a  device 
wherry  the  door-bolt  might  be  retained  in 
the  unlocked  position  for  shutting  the  door ; 
and  in  claim  2,  the  same  combination  was 
to  be  provided  with  a  lock- bolt  having  an 
opening  or  an  offset  which  was  automatically 
brought  in  and  out  of  coincidence  with  the 
tongue  of  the  door- bolt,  wherry  the  latter 
might  be  retained  in  the  unlocked  position 
for  shutting  the  door. 

On  the  loth  of  March,  1875,  the  examiner 
rejected  claim  1,  saying  that  it  was  to  be 
found  substantially  in  the  patent  granted 
to  Cornell,  Au^st  10,  1858,  for  **8afe  bolt- 
work,"  and  referring  also  to  tliree  prior 
patents  for  time-lo^s,  and  adding  that 
"merely  to  substitute  either  one  of  the  above 
time-locks  for  one  of  the  locks  shown  in 
Cornell's  patent  is  not  regarded  as  a  patent- 
able difference."  To  this  Sargent's  attorney 
replied,  on  the  17th  of  March,  1875:  '*The 
combination  is  such  as  to  require  something 
else  to  be  done  other  than  to  simply  substi- 
tute for  one  of  the  key-locks  shown  in  Cor- 
nell's patent  one  of  the  time-locks  cited  by 
1 376]  the  examiner."  This  referred  to  the  devices 
invented  by  Sargent,  bj  which  his  combi- 
nation was  made  operative. 

On  the  19tli  of  March,  1875,  Sargent's  at- 
torney struck  out  the  parts  in  brackets,  be- 
fore (}Uoted,  and  also  struck  out  claim  1  and 
substituted  as  claim  1  what  is  claim  2  in  the 
original  patent  as  granted.  On  March  20, 
1875,  the  attorney  reinstated  claim  1,  and 
add^  aa  claim  2  what  is  claim  2  in  the 
original  patent. 

Chi  the  22d  of  March,  1875,  the  examiner 
rejected  both  of  the  claims,  on  the  references 
before  made,  and  referred  also  to  the  English 
patent  to  W.  Rutherford,  of  April  14,  1881. 
He  added  that  '*a  rotating  lock-bolt  having 
an  opening  or  an  offset  is  not  new, "  and  re- 
ferred especially  to  two  prior  patents,  and 
said:  *"jrhe  second  claim  may  possibly  be 
allowed  if  amended  by  inserting  the  words 
'constructed  in  two  parts  and'  after  'lock- 
bolt.'" 

An  appeal  was  taken  from  this  decision, 
and  on  the  27th  of  March,  1875.  the  board  of 
examiners- in-chief  reversed  the  decision  of 
the  examiner,  doing  so  on  Uie  ground  that  the 
combination  embracing  Sargent's  peculiar 
devices  for  retaining  the  door-bolt  in  an  un- 
locked position,  for  shutting  the  door,  were 
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new  and  patentable.    Before  Sargent's  pat- 
ent oould  issue,  he  was  put  into  interfweno^ 
with  Stockwell,  Burge  and  Little,  and  alao 
with  Pillard  and  LilTie.    It  is  evident,  from 
decisions  made  by  the  examiner  of  interfer- 
ences, and  by  the  commissioner  of  patents^ 
in  questions  arising  in  some  of  these  inter- 
ferences, that  Sargent  was  regarded  as  mak- 
ing no  claim  to  a  broad  combination  between 
the  bolt- work  of  a  door,  and   a  time- lock, 
and  an  independent  non-time- lock,  which  la 
the  subject  matter  of  claim  8  of  reissue  No. 
7,W7. 

The  examiner,  the  examiners- in-chief  and 
the  commissioner  of  patents  decided  priority 
of  invention  in  favor  of  Sargent,  as  to  the 
combination,  by  Sargent,  of  the  bolt-work, 
with  a  time-lock,  and  a  non-time- lock,  and 
his  device  for  retaining  the  door-bolt  in  its 
retracted  position,  for  shutting  the  door 
without  interfering  with  the  lock  mechan- 
ism. The  patent  No.  195,539  was  then 
issued,  on  September  25,  1877,  with  the  two 
claims  before  set  forth,  limited  by  the  pro- 
ceedings which  so  took  place  in  the  Fi&ent 
Office. 

The  lock  of  the  defendants  did  not  in- 
fringe either  of  the  two  claims  of  the  origi- 
nal patent,  for  it  did  not  contain  what  ia 
called  in  claim  1  "a  device  whereby  the 
door-bolt  may  be  retained  in  the  unlocked 
position  for  shutting  the  door,"  after  the 
time- lock  is  set ;  nor  did  it  contain  what  ia 
called  in  claim  2  ''a  lock-bolt  having  an 
opening  or  an  offset  which  is  automatically 
brought  in  and  out  of  coincidence  with  tM 
tongue  of  the  door-bolt."  This  is  apparent 
from  the  fact  that  it  is  not  contended  that 
the  defendants*  lock  infringes  either  claim  1 
or  claim  2  of  reissue  No.  7,947,  which  two 
claims  are  substantially  identical  with 
claims  1  and  2  of  the  original   patent. 

On  the  8th  of  October,  1877,  Sargent  filed 
an  application  for  a  reissue  of  patent  No. 
195,5SSd.  He  inserted  in  his  specification 
what  is  claim  8  of  the  reissue  as  granted. 
That  claim  is  as  broad  as  the  claim  made  in 
his  application  of  May  9,  1874,  whidi,  aa 
before  shown,  he  abancioned.  The  examiner 
rejected  this  claim  twice,  and  after  the  second 
rejection,  and  on  the  26th  of  October,  1877, 
Sargent  appealed  to  the  examiners-  in-diief. 
In  Uie  statement  of  appeal  his  attorney  said : 
"All  time-locks  usea  with  bolt- work  must 
have  some  mechanical  arrangement  to  enable 
the  bolt- work  to  be  retractea  for  closing  the 
door.  Such  is  present  in  many  old  patenta» 
and  has  never  been  claimed  by  my  client; 
tut  what  is  claimed  by  him  is  for  tne  union 
of  such  an  old,  well-known  time-lock  with 
a  combination-lock  and  bolt-work  all  ar- 
ranged on  the  same  door."  This  shows  tlie 
breadth  of  the  claim,  as  compared  with 
claims  1  and  2  of  the  original  patent. 

The  examiner,  in  his  answer  to  the  reasona 
of  appeal,  said:  "Leaving  out  the  descrip- 
tive and  recitative  parts  of  the  claim  as  well 
as  all  superfluous  and  misleading  matter, 
we  have,  as  the  claim,  the  following  elementa 
and  arrangements,  viz.  :  a  combination  or 
key-lock,  and  a  time-lock,  combined  with 
the  bolt- work  of  a  safe-door,  both  used  in- 
dependently and  resting  against  or  connect- 
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.  It  koown  that  I,  Samuel  A.  Little,  of 
Bhelburne.  in  the  Ckjunty  of  I''rsuklin  and 
Btflte  of  Massachusetts,  have  Inyented  cer- 
tain new  and  useful  ImproTemenlsinchrono- 
metric  locks ;  aod  I  do  herabj  declare  Uiat 
the  following  Is  a  full,  clear  and  exact 
description  thereof,  that  will  enable  othera 
■killed  In  the  art  to  which  it  appertains  to 
make  and  use  the  same,  reference  oeing  had 
to  the  accompanying  drawings,  and  to  the 
letten  of  reference  marked  thereon,  which 
fonn  a  part  of  this  speciflcatina. 

"Theobiectof  mjinTentlonlato  construct 
a  tfme-locK  which  shall  dog  and  release  the 
multiple  bolt-work  of  a  saie  or  vault  at  cer- 
tain predetermined  times,  both  the  dogging 
186]  and  releasing  being  caused  by  the  operation 
of  the  time  mechanism.  By  this  means  the 
time  when  the  lock  will  dog  the  bolt-work 
depends  entirely  on  the  adjustment  of  the 
tDtemal  mechanism  of  the  lock,  hereinafter 
described. 

"I  provide  adjustable  devices,  so  that  the 
periods  when  the  lock  shall  be  locked  and 
□nlocked  may  be  varied  at  will ;  and  I  also 
provide  a  device  whereby,  at  certain  inter- 
vals — say  OD  every  seventh  day — the  lock  will 
remain  locked  during  the  time  when  ordi- 
narily it  would  be  unlocked. 

"It  will  thus  be  seen  that  I  have  oon- 
IM 
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day,  except  on  certain  predetermined  day* — 
Sundays,  for  example— when  It  will  remain 
in  the  locked  position  all  day.  My  lock, 
when  once  adjiuted,  Is  therefore  absolutfll; 
automatic,  requiring  no  attention  eicept 
winding,  and  It  is,  so  far  as  I  am  aware, 
the  first  time-lock  which  locks  at  a  time  de- 
termined by  the  time  mechanism,  while  at 
the  same  time  the  hours  for  locking  and  un- 
locking can  be  changed  without  altering  the 
construction  of  the  lock. 

"To  diminish  the  chances  of  accident  from 
the  etoppa^  of  the  time  mechanism,  I  pro- 
vide two  independent  movements,  both  of 
which  assist  in  rotating  the  dial  to  actuate 
the  lock ;  but  should  one  stop  the  other  will 
continue  to  rotate  the  dial. 

"The  particular  construction  of  my  lock 
is,  that  the  two  time -movements  rotate  a 
graduated  dial  so  arranged  that  its  mottcHi 
oscillates,  at  certain  regular  determinable 
intervals,  a  pivoted  bent  lever,  which  ia 
turn,  in  one  instance,  for  automatic  locking, 
lifts  the  free  part  of.  and  thus  oscillates  on 
Its  stjitionary  pivot,  a  metallic  dog  or  ob- 
struction, so  as  to  cause  It  to  rest  In  the  way, 
and  prevent  the  retraction,  of  the  sliding 
bolt- work ;  and  in  the  other  Instance,  for  au- 
tomatic unlocking,  it  withdraws  its  support 
from  under  and  permits  the  dog  to  osclllata 
by  gravity,  so  as  to  clear  the  way  for  the  re- 
traction of  the  bolt-work. 

"Tl 

which  is  BO  arranged  that  what  I  may  call 
its  '  bolt  or  dog-actuating  points'  can  readily 
be  changed  from  one  position  to  another,  ao  [1 
that  they  will  actuate  the  dogging  mechan- 
ism at  any  desired  hours  for  lockmg  or  un- 
locking :  and  it  is  to  t>e  noted  Uiat,  in  »11 
continuously -running  dials,  the  adluBtabilIt7 
for  unlocking  or  loi^inc  preferably  will  M 
obtained  in  subetantially  the  same  way — 
i  «.,  by  varying  the  oosltion  of  the  dog-act- 
uating points— because  the  dial  Itself  should 
always  oe  running  on  correct  time. 

"I  cause  the  lock  to  remato  locked  on  Sun- 
days or  other  desired  days,  by  means  at  a 
supplemental  cam,  which  temporarily  ai- 
sumes  one  of  the  functioos  of  my  dial,  and 
by  which  I  can  at  any  desired  time  cause  tbo 
lock  to  remain  locked  during  a  greater  pe- 
riod than  twenty-four  hours. 

"Referring  now  to  the  drawings  in  aid  of 
a  description  of  my  lock  in  detail,  figure  1 
is  a  front  view  of  my  Improved  time-lock 
attached  to  the  inside  of  a  safe,  adjacent  to 
the  hinge  part  of  the  safe-door;  Pig.  2,  a 
view  of  the  same,  partly  in  elevation  and 
nartly  in  section,  on  the  line  3  3  of  Fig.  1  ; 
Fig,  8  a  horizontal  transverse  section  there- 
of on  the  line  8  8  of  Fie.  1,  with  the  upper 
time- movements  removed,  showing  a  plan  of 
the  locking  mechanism  proper;  Fig.  4,  a 
lioriEODtal  transverse  section  through  tho 
centre  of  the  locking  dials;  Fig.  G,  a  per- 
spective view  of  the  interior  of  a  safe,  show- 
ing the  door- bolts  locked  forward  by  the  lever- 
dog  ;  Fig.  6,  a  perspective  view  of  the 
graduated  dial  (marked  C  In  Fig.  1)  ;  Fig. 
7,  aaimilarview  of  wheels  in  llg.  1 1  Fig. 
ISS  V.  K 
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6,  a  timilar  yiew  of  a  seventh-day  wheel 
(marked  A  in  Fig.  1) . 

''D  and  £  designate  two  time-movements 
fastened  to  the  inside,  F,  of  a  safe,  adjacent 
to  the  hinged  part  of  the  safe-door  G.  These 
time-movements,  through  the  wheels  and 
ratchets  K  and  L,  propel  the  wheels  H  and 
I  in  the  direction  of  the  arrows  thereon. 
These  wheels  H  and  I  rotate  once  in  twelve 
hours,  and  are  both  geared  to  the  common 
wheel  M,  which  has  twice  as  many  teeth  as 
either  of  them,  and  they  propel  it  in  the 
direction  of  the  arrow  thereon,  so  that  while 
wheels  H  and  I  are  rotated  once  in  twelve 
hours,  wheel  M  is  rotated  only  once  a  day. 

"It  will  be  seen  that  both  time-movements 
]  work  together  in  turning  the  wheel  M,  and 
thereby  operate  the  lock ;  but  if  either  ac- 
cidentally stops,  the  wheel  H  or  I  of  the  other 
will  alone  continue  to  rotate  the  wheel  M 
and  operate  the  lock,  because  each  ratchet 
will  allow  free  motion  to  either  wheel  I  or 
H,  in  the  absence  of  its  normal  impelling 
force. 

**  The  toothed  wheel  N,  forming  part  of  the 
wheel  M,  is  geared  into  and  drives  the  toothed 
wheel  O.  The  toothed  wheel  P,  forming 
part  of  the  wheel  O,  is  geared  into  ana 
drives  the  seventh-day  wheel  A,  which  turns 
loosely  on  the  hub  a  of  the  wheel  M.  This 
wheel  A  has  twice  as  many  teeth  as  wheel  P, 
and  wheel  O  has  three  and  a  half  times  as 
many  teeth  as  wheel  N.  Therefore,  while 
"Wheel  M  revolves  once  In  a  day,  it  only 
<»uses  wheel  A  to  revolve  once  in  seven  days. 
The  wheel  0,  which  is  graduated  for  the 
liours  of  the  day,  is  fastened  rigidly  upon 
'^e  hub  a  by  means  of  the  projection  b  and 
rotates  with  It.  Loose  on  the  same  hub  is 
^e  wheel  B,  which  may  be  fastened  by  Mo- 
tion to  the  wheel  0  in  different  positiohs  by 
the  thumb-screw  Q,  that  is  attached  to,  or 
forms  part  of,  the  wheel  B,  and  passes 
through  the  slot  e  of  the  wheel  0. 

*^P  P P PP  designate  pivots,  on  which  the 
aeveral  wheels  revolve.  The  wheel  B  is  cut 
away  on  its  periphery,  leavijig  the  depression 
d  and  the  cam-projection  «,  and  the  periphery 
of  the  wheel  C  is  similarly  cut  away,  leav- 
ing the  depression  /  and  the  cam-projection 
g,  of  the  same  form  and  size  as  the  depression 
and  projection  of  the  wheel  B.  When  these 
two  wheels  are  fastened  together  by  the 
thumb-screw  Q  side  by  side,  they  form  one 
wheel  or  dial,  having  a  depression  A,  which 
may  be  enlarged  or  diminished  by  rotating 
the  wheel  B  by  means  of  the  thumb-screw, 
and  then  setting  it,  and  also  having  a  cam 
or  projection,  »,  which  may  be  enlarged  or 
diminished  in  the  same  manner.  Pivoted 
near  its  middle  to  the  lock-case  is  tlie  bent 
lever  R,  one  arm  of  which  carries  the  fric- 
tion-roller S,  and  is  lifted  by  the  cam  t,  re- 
volving under  the  roller  at  the  cam's  inclin^ 
plane  £,  and  at  the  same  time  the  other  arm, 
T,  of  said  lever  lifts  the  dog  V,  pivoted  at 
I  up  behind  the  door-bolts  W  W  W  W  into 
ISft^l  the  position  shown  in  Fig.  6,  hereby  locking 
1  the  Dolts  forward  behind  the  jamb  of  the 
safe,  so  that  the  door  cannot  be  opened.  In 
due  time,  when  the  cam  i  is  rotated  entirely 
from  under  the  roller  S,  the  latter  will  drop 
into  the  depression  h  at  the  inclined  plane 
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m,  which  allows  the  dog  Y  to  fall  from  bo- 
hind  the  safe -bolts,  when  they  may  be  re- 
tracted and  the  safe  opened. 

"It  will  be  noted  that  the  do^  always 
tends  to  turn  on  its  pivot  automatically  by 
gravity,  so  as  to  present  a  free  space  for  the 
retraction  of  the  bolt-work,  and  it  is  held 
up  only  for  predetermined  periods,  to  be 
measured  by  the  time  mechanism,  by  the 
bent  lever. 

"The  seventh -day  wheel  A  has  on  its  pe- 
riphery  a  cam-projection,  n,  whidi  rotates 
once  while  the  depression  h  rotates  seven 
times,  as  described,  and  It  Is  so  arranged 
relatively  to  the  depression  A,  that  on  every 
seventh  revolution  thereof  it  is  brought  under 
the  roller  S  and  holds  up  the  lever  K,  while 
the  depression  h  passes  under  it,  so  that 
every  seventh  day  this  projection  n  prevents 
the  safe  from  being  unlocked. 

"  From  the  foregoing  description  the  mode 
of  operation  will  be  obvious. 

"The  time-movements  should  be  set  to 
correct  time  by  bringing  the  hour-mark  .on 
the  dial  C  under  the  roller  S,  which  is  readily 
done  by  turning  the  dial,  as  the  wheels  A, 
B,  0  and  M  turn  freely  in  the  direction  of 
the  arrow  on  wheel  C,  because  the  ratchets 
behind  wheels  H  and  I  do  not  interfere  wiUi 
motion  in  that  direction,  but  take  up,  and, 
through  the  force  of  the  time-movcmenta, 
proceed  with,  whatever  advance  of  said 
wheels  may  be  made.  The  lock  should  then 
be  set  to  lock  up  at  any  given  hour  by  loos- 
ing the  thumb-screw  Q,  and  turning  the  in- 
clined plane  k  of  the  wheel  B  to  the  mark 
of  the  required  hour,  and  then  fastening  the 
wheels  B  and  0  together  by  setting  the 
thumb-screw  Q.  The  dial  will  then  indicate 
the  time  of  locking  and  unlocking,  and  the 
operation  of  the  time-movements  will  cause 
the  oscillation  of  the  dog  into  position  to 
obstruct  the  retraction  of  the  bolt-work  in  a 
little  time,  or  at  whatever  time  may  have 
been  decided  upon,  and  it  will  be  held  there 
until  the  time  arrives  for  unlocking,  when 
the  continued  operation  of  the  time-move- 
ments will  withdraw  its  support,  and  it  will 
fall  out  of  the  way. 

"If  it  is  desired  to  have  the  safe  opened  r3( 
any  ^iven  amount  of  time  earlier  than  the 
set  time — say  9  o'clock — the  wheel  C  must 
be  turned,  as  described,  until  the  time  in- 
dicated under  the  roller  shall  be  that  amount 
fast  of  the  correct  time,  tht?  closing- mark 
being  altered,  if  desired,  to  suit  the  case. 
If  it  is  desired  to  open  later,  the  clocks  must 
be  stopped  until  they  are  slow  of  the  time 
as  much  as  it  is  desired  the  lock  shall  open 
later  than  the  set  time,  correcting  the  clos- 
ing-mark, if  desired. 

^If  the  wheels  A  B,  C  and  M  are  turned, 
as  described,  until  the  cam  part  n  of  the 
wheel  A  shall  be  in  a  position  to  come  under 
the  roller  8  and  keep  the  lock  ttom  opening 
on  Sunday,  it  will  continue  to  do  so  on  Sun- 
day each  week,  if  the  time-movements  run 
on  unchanged.  Thus,  the  necessity  for  set- 
ting the  mechanism  on  every  Saturday,  so 
that  it  shall  keep  the  safe  locked  over  Sun- 
day, is  obviated,  which  is  a  great  convenience 
to  bankers,  and  is,  furthermore,  a  security 
against  neglect  to  set  the  mechanism  weekly. 
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which  might  sometimes  occur.  In  case  it 
shall  be  oesired  that  the  lock  shall  not  open 
for  a  holiday  or  other  day,  the  said  wheels 
may  be  rotated  until  the  cam-projection  n  is 
in  position  to  come  under  the  roller  S  and 
hold  up  the  lever  R  on  such  day. 

^'The  lock  is  affixed  to  the  side  F  of  the 
safe,  as  described,  to  livoid  derangement  or 
stoppage  of  the  time-movements  by  concus- 
sion on  the  door;  but  it  is  obvious  that  it 
may  be  affixed  to  the  door  without  modifying 
its  construction,  if  desired,  that  being  merely 
a  change  of  location. 

**  It  is  evident  that  the  dog  Y  and  the  lever 
R  may  be  one  and  the  same  piece.  The  ob- 
ject of  making  them  In  two  parts  is  to  save 
the  weight  of  the  part  V,  which  depends 
upon  the  pivot  2,  from  adding  to  the  labor 
of  the  time-movements,  and  also  to  make  the 
dog  or  obstruction  entirely  distinct  from  the 
time  mechanism. 

**!  am  aware  of  the  patent  granted  to  Wil- 
liams and  Cummings,  No.  17,245,  and  dated 
May  6,  1857,  and  do  not  claim  anything 
shown  therein,  but  Intend  to  limit  my 
claims  to  comprehend  only  the  improvements 
I  have  made  over  the  peculiar  combinations 
shown  in  that  patent,  whereby  I  reduce  the 
number,  modify  the  construction,  change 
the  relative  position  and  mode  of  operation 
of  the  parts,  and  simplify  my  mechanical 
organization,  as  will  fully  appear  by  com- 
parison. 

''What  I  claim  as  my  Invention  is — 

"1.  The  combination  of  independent  mul- 
tiple bolt-work  with  the  time  mechanism 
and  locking  or  dogging  mechanism  of  a 
time-lock,  automatical  Iv  both  dogging  and 
releasing  the  bolt-work  at  predetermined 
times,  substantially  as  described. 

"2.  The  combination,  in  a  time-lock,  of  a 
continuously  revolving  adjustable  device  for 
determining  the  time  of  operation  of  the 
unlocking  mechanism,  a  pivoted  arm  or  lever 
actuated  by  said  device,  and  a  dog  or  ob- 
struction movable  directly  by  said  pivotal 
arm  at  regularl  v  recurring  periods,  to  permit 
the  retraction  of  the  bolt- work,  substantially 
as  described. 

''S.  In  a  time-lock,  the  combination  of 
time  mechanism,  a  revolving  dial  actuated 
thereby,  a  dog  and  suitable  connecting  mech- 
anism, whereby  the  continuous  revolution 
of  the  dial  causes  the  dog  to  move  into  the 
locked  and  unlocked  positions  alternately, 
substantially  as  described. 

**4.  In  a  time-lock,  the  combination  of  a 
continuously-rotating  dial  and  mechanism 
which  causes  the  lock  to  lock  and  imlock 
automatically,  substantialljr  as  described. 

**5.  In  a  time-lock,  a  continuously -rotating 
dial  provided  with  an  adjustable  device  for 
automatically  determining  the  time  of  lock- 
ing, substantially  as  described. 

6.  In  a  time-lock,  the  combination,  sub- 
stantially as  above  set  forth,  of  the  time-move- 
ments and  an  adjustable  device  for  automati- 
cally determining  the  time  of  locking. 

**7.  In  the  time-lock,  the  combination,  sub- 
stantially as  above  set  forth,  of  the  time-move- 
ments and  two  adjustable  devices,  one  for  de- 
termining the  time  of  locking,  and  the  other 
of  unlocking. 
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**  8.  In  a  time-lock,  the  combination  with 
the  time  mechanism  and  the  locking  or  dog- 
ging mechanism,  of  an  adjustable  device 
which,  throufi^h  the  continuous  operation  of 
the  time  mecnanism,  will  periodically,  or 
at  required  times,  cause  the  lock  to  remain 
lockea  during  a  greater  period  than  twenty- 
four  hours,  substantially  as  described. 

**9.  In  a  continuously-running  automatic 
time-lock,  the  combination,  with  the  time 
mechanism  and  the  locking  or  dogging  mech- 
anism, of  an  independent  device  adapted  to 
be  set  to  prevent,  at  any  desired  time,  the 
unlocking  of  the  lock  for  a  greater  period 
than  twenty-four  hours,  substantially  as  de- 
scribed. 

*'10.  The  combii^ation,  substantially  as 
above  set  forth,  of  the  adjustable  mechanism 
for  continuously  locking  and  unlocking  daily 
the  time-moveinents,  and  a  device  for  prevent- 
ing unlocking  during  a  greater  period  than 
twenty-four  hours. 

**11.  In  a  time-lock  provided  with  two  in- 
dependent time-movements  and  an  interlock- 
ing device  common  to  both,  ^e  combina- 
tion, with  each  of  said  movements,  of  a 
ratchet  and  pawl  interposed  between  the  last 
or  driving  arbor  of  each  movement  and  the 
said  common  unlocking  device,  whereby  the 
said  device  may  be  driven  by  either  or  both 
of  the  movements,  and  the  stoppage  of  one 
movement  will  not  necessarily  cause  the  stop- 
page of  the  other,  substantially  as  described. 

"12.  The  combination,  with  the  time-move- 
ments, of  the  wheels  H  and  I,  the  ratchets  E 
L,  and  the  common  wheel  M,  arranged  sub- 
stantially as  described,  for  the  purpose  set 
forth. 

"18.  In  combination  with  the  dial,  the 
seventh -day  cam- wheel  A,  adjustable,  as  de- 
scribed, to  prevent  the  falliujg  of  the  bent 
lever  R  and  dog  V,  either  periodically  or  at 
required   times,  as  described. 

"  14.  The  combination,  in  a  time-lock,  of 
time  mechanism,  a  revolving  graduated  dial 
actuated  thereby,  a  bent  lever  oscillated  by 
the  revolution  of  the  dial  on  an  immovable 
pivot,  and  a  dog  or  obstruction,  also  oscil- 
lated on  an  immovable  pivot,  the  lever  and 
dog  being  so  arranged  that  when  one  arm  of 
the  lever  is  pushed  aside  at  a  predetermined 
time  by  the  revolution  of  the  dial,  the  other 
arm  withdraws  its  support  from  under  and 
permits  the  dog  to  turn  by  gravity,  thereby 
leaving  a  free  space  for  the  retraction  of  tlie 
bolt-work,  substantially  as  described. 

"15.  The  combination  of  multiple  sliding 
bolt- work,  a  dog  or  obstruction  oscillated  on 
an  immovable  pivot,  and  tending,  by  grav- 
ity, to  turn  so  as  not  to  dog  the  bolt- work, 
a  bent  lever,  oscillated  also  on  an  immov- 
able pivot,  for  holding  the  dog  in  position 
against  gravity,  to  do^  the  bolt-work,  a  re- 
volving graduated  dial,  which,  by  its  revo- 
lution at  a  predetermined  time,  oscillates  the 
bent  lever,  and  time  mechanism  that  actu- 
ates the  dial,  substantially  as  described. 

"  16.  The  combination,  substantially  as  be- 
fore set  forth,  by  means  of  suitable  connect- 
ing mechanism,  of  the  following  elements, 
adapted,  as  combined,  so  to  secure  the  door 
of  a  safe  or  vault,  and  to  automatically  re- 
lease the  same  at  a  predetermined  time,  viz. : 
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first,  the  multiple  sliding  bolt-work ;  second, 
the  oscillating  stop  or  dog,  adapted  to  pre- 
vent the  retraction  of  the  bolt- work,  and  to 
be  turned  on  its  pivot  to  release  the  bolt- work 
at  a  time  determined  by  the  clock-work; 
third,  the  vibrating  lever  for  holding  the  stop 
or  dog  in  position  to  prevent  the  retraction  of 
the  lx>lt-work;  and,  fourth,  the  clock-work 
for  determining  the  time  when  said  lever  shall 
be  moved  to  permit  the  stop  or  dog  to  release 
the  bolt-work. 

*"  17.  In  a  chronometric  locking  mechanism, 
the  combination,  substantially  as  before  set 
forth,  of  tne  following  elements  adapted  as 
combined,  to  guiutl  or  dog  the  bolt-work  of 
a  safe  or  vault-door,  ana  to  automatically 
release  the  same  at  a  predetermined  time, 
viz.  :  first,  the  oscillating  stop  or  dog, 
adapted  to  prevent  the  retraction  of  the  bolt- 
work,  and  to  be  turned  on  its  pivot  to  release 
the  bolt-work  at  a  time  determined  by  the 
clock-work ;  second,  the  vibrating  lever  for 
hold  in  j^  the  dog  in  position  to  prevent  the 
retraction  of  the  bolt- work ;  third,  the  clock- 
work for  determining  the  time  when  said 
lever  shall  be  moved  to  permit  the  dog  to 
fall  to  release  the  bolt- work ;  and,  fourth, 
the  graduated  wheel  or  dial,  rotated  by  the 
clock-work,  and  adapted  to  operate  said 
lever,  and  to  be  set  for  varying  and  control- 
ling the  time  when  said  lever  shall  be 
moved  to  permit  the  dog  to  release  the  bolt- 
work.  " 

Only  claims  1  and  7  of  the  reissue  are  al- 
leged to  have  been  infringed.  They  take  the 
place  of  claim  3  of  the  original  patent. 
They  were  before  Judge  Shipman  in  the 
cases  in  19  Blatchf.and  6  Fed.  Rep.,  above 
refen-ed  to,  and  he  held  that  they  covered 
new  inventions  and  patentable  improvements. 
JudQt  Lowell,  in  his  opinion  in  the  present 
case,  states  that  he  fully  agrees  with  the 
views  of  JiiidiM  Shipman  as  to  the  noveltv 
and  patentability  of  claims  1  and  7.  Al- 
though the  defendants*  lock  has  but  one  time- 
movement  to  control  the  lever  which  con- 
trols the  dog,  Judge  Lowell  held  that  that 
did  not  affect  the  question  of  the  infringe- 
ment of  claims  1  and  7. 

In  September.  1887,  in  Tale  Lock  2£fg,  Co, 
V.  New  Haven  Sa/o,  Bank,  82  Fed.  Rep.  167, 
in  the  Circuit  Court  for  the  District  of  Con- 
necticut, Judge  Shipman  had  before  him  the 
question  of  a  rehearing  as  to  the  validity  of 
claims  1  and  7,  and  especially  the  question 
whether  claim  7  was  an  enlargement  of  claim 
2  of  the  original  patent.  He  held  that  claim 
7  **  should  be  limited  to  the  invention  which 
was  described  and  claimed  in  the  original 
patent,  which  invention  was  not  confined  to 
a  'common  cam,'  or  to  a  device  which  was 
connected  with  the  compound  wheel  in  the 
same  way  in  which  the  cam  was  connected, 
but  was  broad  enough  to  include  equivalent 
means  of  connection  with  the  dog. "  He  held  ' 
also  that  the  owners  of  the  patent  had  not  i 
abandoned,  by  proceedings  in  the  Patent  | 
Office  in  respect  to  the  two  prior  reissues  of 
it,  their  right  to  claim,  in  reissue  No.  8,550, 
a  double  or  compound  disc,  and  to  obtain  a 
valid  patent  therefor. 

Claims  1  tnd  7  were  sustained  also  by  Judge 


Sage,  in  the  Circuit  Court  for  tlie  Western 
Division  of  the  Southern  District  of  Ohio,  io 
May,  1889,  in  the  case  of  Tale  A  Ihwne  Mfg, 
Co.  V.  Consolidated  Time-Lock  Co.,  88  Feh. 
Rep.  917. 

This  patent,  as  before  stated,  was  reissued 
May  9,  1876,  as  No.  7, 104,  and  again,  Janu- 
ary 8,  1878,  as  No.  8,085.  The  lock  used  by 
the  defendants  is  made  under  letters-patent 
No.  173, 121,  granted  to  Henry  Gross,  Febru- 
ary 8,  1876,  for  an  **  improvement  in  time- 
attachments  for  locks."  This  patent  was 
issued  prior  to  the  granting  of  any  reissue 
of  the  Little  patent.  Whue  the  original 
patent,  No.  146,832,  had  only  three  claims, 
reissue  No.  7,104  had  eight  claims,  reissue 
No.  8,035  had  six  claims,  and  reissue  No. 
8,550  has  seventeen  claims.  On  comparing 
the  various  reissues  with  the  original  patent, 
it  is  found  that  the  drawings  and  Uie  de- 
scription of  them  are  substantially  the  same 
in  all,  with  some  changes  in  nomenclature ; 
and  it  is  quite  apparent  that  the  original 
patent  was  not  inoperative  or  invalid  by 
reason  of  a  defective  or  insufficient  specin- 
cation,  within  the  terms  of  the  statute,  so  as 
to  warrant  the  reissues. 

There  is  in  the  record  a  copy  of  the  file- 
wrapper  and  contents  of  reissue  No.  8,085, 
applied  for  Decemb^  15,  1877,  and  granted 
January  8,  1878.  The  specification  presented 
with  the  application  contained  only  two 
claims,  both  of  which  made  "a  revolving 
dial"  an  essential  element.  On  the  18th  oi 
December,  1877,  an  entirely  new  specification 
and  claims  were  put  in,  the  claims  being  ten 
in  number.  Claim  8  was  as  follows:  "8. 
In  a  time-lock,  the  combination,  substan- 
tially as  above  set  forth,  of  the  clock-work 
and  two  adjustable  devices  for  determining, 
respectively,  the  times  of  locking  and  un- 
locking." That  claim  8  is  very  similar  to 
claim  7  of  reissue  No.  8,550.  On  the  2l8t 
of  December,  1877,  that  claim  8  was  amended 
by  striking  out  the  word  **  clock-work, "  and 
inserting  tne  words  **  time-movements, "  so 
that  it  became  almost  exactly  the  same  as 
claim  7  of  reissue  No.  8,550.  On  the  26th 
of  December,  1877,  that  claim  8  was  erased* 

Claim  4  of  reissue  No.  8,085,  as  originally 
applied  for,  read  as  follows:  **The  combin- 
ation with  one  or  more  time-movements  of 
one  or  more  wheels  ^  I,  one  or  more  ratchets 
E  L,  and  a  common  wheel  M,  arranged  as 
described  for  the  purposes  set  forth. "  This 
claim  4  was  erased  with  claim  8  and  in  their 
place  there  was  inserted  the  following  as 
claim  8:  **The  combination  with  the  time- 
movements  of  the  wheels  H  I,  the  ratchets  K 
L,  and  the  common  wheel  M,  arranged  as 
described,  for  the  purpose  set  forth. " 

Claim  5  of  reissue  No.  8,035,  as  applied 
for,  was  identical  with  claim  2  of  the  origi- 
nal patent  No.  146,832,  as  granted.  That 
claim  5  was  rejected  by  the  examiner,  on  the 
ground  that  it  was  old  in  valve-gear  for 
steam  engines,  with  a  reference  to  a  prior 
patent;  and  on  the  26th  of  December,  1877, 
It  was  ei-ased  and  abandoned.  Therefore, 
more  than  a  year  before  reissue  No.  8,550 
was  granted,  claim  2  of  the  original  patent 
was  abandoned  by  Little;  and  at  the  same 
time  he  also  abandoned  claim  8  of  his  appli- 
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cation,  after  he  had  put  it  in  such  shape  that 
it  became  substantially  the  same  as  claim  7 

19]  of  reissue  No.  8,550.  Reissue  No.  8,035  was 
taken  out  without  those  claims.  No  one  of 
the  six  claims  of  reissue  No.  8,085  was  in- 
fringed by  the  lock  of  the  defendants,  which 
was  applied  to  use  durine  the  existence  of  re- 
issue No.  8,085.  A  little  over  nine  months 
after  it  was  granted,  the  application  for  reis- 
sue No.  8,550  was  filed ;  and  the  present  suit 
was  brought  eight  days  after  that  reissue  was 
granted. 

In  the  specification  of  reissue  No.  8,085, 
the  following  statements  were  made :  **The 
object  of  my  invention  is  to  construct  a 
time-lock,  and  to  combine  it  with  the  mul- 
tiple sliding  bolt-work  of  a  safe  or  vault- 
door,  so  that,  by  the  continuous  movement 
of  its  time  mechanism,  locking  and  unlock- 
ing will  be  effected  daily  or  periodically. 
.  .  .  The  gist  of  my  invention,  therefore, 
is  the  combination,  in  a  time-lock,  of  time 
mechanism  revolving  a  ^duated  dial, 
which  serves  to  oscillate  a  pivoted  bent  lever, 
that,  in  turn,  induces  the  oscillation  of  a 
pivoted  dog  or  obstruction  to  the  retraction 
of  the  multiple  sliding  bolt-work.  Subor- 
dinate to  this  main  principle  or  chief  organ- 
ization of  my  time-lock,  I  provide  that  my 
dial  shall  be  composite  in  its  construction, 
whereby  I  obtain  what  I  term  a  'differential 
cam' for  convenience  of  adjustment.**  These 
statements  do  not  appear  in  the  specification 
of  reissue  No.  8,550.  In  the  latter  specifi- 
cation, what  had  been  previously  called  **a 
revolving  graduated  dial"  is  called  **adiust- 
able  devices ;"  the  dial  is  said  to  have  *^bolt 
or  dog-actuating  points ;"  and  a  statement  is 
made  that  the  Iock  of  Little  **  is,  so  far  as  I 
am  aware,  the  first  time-lock  which  locks  at 
a  time  determined  by  the  time  mechanism, 
while  at  the  same  time  the  hours  for  locking 
and  unlocking  can  be  changed  without  alter- 
ing the  construction  of  the  lock. "  So  that,  in 
this  reissue,  which  was  granted  almost  five 
years  after  the  date  of  the  original  patent, 
and  over  three  years  after  the  Gross  patent 
was  issued,  the  attempt  is  made  by  Little  to 
cover  all  devices  for  determining  the  time  of 
locking  and  unlocking,  on  the  view  that  be 
was  the  first  to  invent  a  lock  that  would  lock 
up  as  well  as  unlock  at  a  predetermined  time. 
This  attempt  is  embodied  in  claims  1  and  7 
of  reissue  No.  8,550,  which  are  here  repeated : 
**  1.  The  combination  of  independent  multiple 

10]  bolt- work  with  the  time  mechanism  and 
locking  or  dogging  mechanism  of  a  time- 
lock,  automatically  both  dogging  and  releas- 
ing the  bolt-work  at  predetermined  times, 
substantially  as  described."  "7.  In  a  time- 
lock,  the  combination,  substantially  as  above 
set  forth,  of  the  time- movements  and  two 
adjustable  devices,  one  for  determining  the 
time  of  locking,  and  the  other  of  unlocking. " 
Although  the  first  reissue.  No.  7, 104,  was 
applied  for  March  15,  1876,  more  than  two 
montlis  after  the  Gross  patent  was  issued,  no 
such  claims  as  the  above  were  applied  for  or 
taken,  nor  were  they  taken  in  reissue  No. 
8,085.  Claims  8,  7  and  8  of  reissue  No.  7,- 
104  were  abandoned  in  reissue  No.  8,035,  and 
several  I V  appear  as  claims  7,  16  and  17,  in 
reissue  if o.  6,550,  c\b\m  7  in  No.  8,550  being 


in  these  words,  as  claim  8,  in  No.  7,  104: 
**8.  In  a  chronometric  locking  mechanism, 
the  combination,  substantially  as  before  set 
forth,  of  the  clock-work  and  two  adjustable 
devices  for  determining,  respect iveljr,  tlie 
time  of  locking  and  unlocking."  Claims  1, 
2,  8,  4,  5,  8,  9  and  11  in  No.  8,550  arc  en- 
tirely new.  Claim  2  of  the  original  patent. 
No.  146,882,  was  not  retained  in  No.  8,550, 
and  only  two  claims  out  of  the  seventeen  in 
No.  8,550  are  found  in  the  original   patent. 

Infi-ingement  is  alleged  of  claim  1  of  re- 
issue No.  8,550,  which  is  an  entirely  new 
claim,  not  found  in  the  original  patent  or  in 
any  prior  reissue,  and  of  claim  7,  which  was 
claim  8  in  reissue  No.  7,104,  and  was  first 
amended  and  then  abandoned  in  the  applica- 
tion for  reissue  No.  8,085.  If  claim  1  of  re- 
issue No.  8,550  is  construed  to  cover  only  the 
specific  devices  of  Little,  operating  in  the 
mode  described  by  him,  and  thus  is  no 
broader  than  claim  2  of  the  original  patent,  the 
defendants*  lock  does  not  infringe  it.  If  it 
is  not  so  limited,  it  is  void,  under  numerous 
decisions  of  this  court. 

In  Little's  time-lock,  there  Is  a  compound 
cam-wheel  or  disc,  composed  of  two  cam- 
wheels  placed  face  to  face  on  the  same  axis, 
each  having  a  portion  of  its  outer  edge  cut 
away,  and  so  arranged  that  they  can  be  turned 
with  relation  to  each  other  so  as  to  increase 
the  length  of  their  common  projection  or 
common  depression,  and  be  fastened  together 
in  any  desired  position  by  means  of  a  slot  b 
and  a  thumb -screw  in  one  of  them.  AVhen 
adjusted,  this  compound  cam- wheel  is  re- 
volved by  clock-work  and  made  alternately  to 
lift  up  and  let  down  a  lever  which  in  turns 
lifts  up  or  lets  down  another  lever,  the  end 
of  which  is  supported  in  a  position  behind 
one  of  the  bolts  of  the  door,  or  is  allowed  to 
drop  away  from  behind  it,  thus  alternately 
dogging  and  releasing  the  bolt.  It  is  the 
office  of  the  common  projection  on  the  wheels 
to  lift,  and  then  hold  up,  the  levers  In  the 
dogging  position ;  and  the  length  of  time  the 
bolts  will  remain  dogged  depends  solely  on 
the  length  of  the  common  projection. 

In  the  defendants'  lock  there  is  only  one 
time-movement,  and  there  are  no  wheels  of 
any  kind,  much  less  wheels  like  the  cam- 
wheels  B  and  C  of  Little's  original  patent, 
wiUi  projections  and  depressions,  which  can 
be  rotated  so  as  to  increase  and  diminish 
the  surface  of  a  common  cam  or  depression; 
nor  has  it  any  cam -projection  or  cam-depres- 
sion of  any  kind,  formed  in  any  manner, 
whose  office  is  to  lift  and  hold  up  and  let 
fall  a  lever,  and  thus  dog  and  release  the  bolt 
of  a  safe-door  ;  nor  has  it  a  device  of  any  kind 
capable  of  performing  the  function  of  Little's 
cam- wheels.  Little  does  not  describe  or  sug- 
gest, in  his  original  patent,  any  way  by  which 
he  can  dispense  with  the  use  of  his  cam-pro- 
jections to  lift  and  hold  up  the  dog ;  and  he 
confines  claim  2  of  hisoriginal  patent  to  a  com- 
bination in  which  two  cam-wheels,  capable 
of  being  rotated  and  adjusted  with  relation 
to  each  other,  so  as  to  increase  and  diminish 
the  surface  of  a  common  cam,  for  the  purpose 
of  lifting  and  holding  up  the  dog,  are  es- 
sential. 

Claim  7  of  reissue  No.  8,650  was  evident- 
ly U.S. 
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\j  drawn  so  as  to  cover  the  time-attachment 
of  the  defendants'  lock,  which  does  not  itself 
lock  up  or  unlock  the  bolt-work,  but  only  de- 
termines the  time  when  the  bolt- work  may 
be  unlocked  by  the  combination- lock.  Claim 
7  is  not  limited  to  devices  which  automati- 
cally lock  and  unlock,  but  extends  to  devices 
which  merely  interfere  with  mechanical  lock- 
ing and  unlocking.  Such  a  construction  of 
claim  7,  a  claim  once  abandoned  in  the  Pat- 
ent Office  and  restored  in  this  reissue,  cannot 
be  admitted  in  consistency  with  numerous  de- 
cisions of  this  court  on  the  subject  of  reissues. 
If,  however,  claim  7  is  so  construed  as  to 
be  no  broader  than  claim  2  of  the  original 
patent,  then  the  defendants'  lock,  as  it  did 
not  inJb-inge  the  latter  claim,  does  not  infringe 
claim    7. 

It  is  shown  that  it  was  old  to  use  time- 
mechanism,  revolving  dials  with  adjustable 
devices,  pivoted  levers  and  dogs,  to  lock  and 
unlock  door-bolts;  and  that  the  combination 
of  clock-work,  adjustable  cam- wheels  and  a 
two-armed  lever  oscillated  thereby,  was  old. 
In  this  view,  in  his  original  patent,  Little 
Tery  properly  limited  his  claims  to  his  mode 
of  connecting  two  clocks  witli  a  common 
wheel,  so  that  both  could  act  together  in  turn- 
ing it,  and  either  one  could  turn  it  alone  in 
case  ^e  other  stopped ;  and  to  the  employ- 
ment of  the  specific  cam-wheels  with  depres- 
sions and  projections  so  located  as  to  increase 
and  diminish  the  surface  of  a  common  cam 
by  rotation  on  each  other,  so  as  to  lift  and 
hold  up  the  dog  behind  the  bolt  of  the  door ; 
and  to  the  intr^uction  of  his  Sunday  wheel. 
The  IocJl  of  the  defendants  did  not  infringe 
any  of  the  claims  of  the  original  patent,  l^- 
cause  it  did  not  have  the  two  clocks,  .  the 
Sunday  wheel,  the  cam-wheels,  or  any  me- 
chanical equivalent  therefor,  and  did  not 
move  the  dog  automatically  into  the  dogging 
position. 

The  application  for  reissue  No.  7,104  was 
made  more  than  two  years  after  the  original 

Stent  was  granted,  and  one  month  and  seven 
ys  after  the  Gross  patent  was  issued,  con- 
taining the  devices  which  are  employed  in 
the  defendants'  lock.  Reissue  No.  8,550  was 
applied  for  nearly  four  years  and  nine  months 
after  the  original  patent  was  granted,  and 
more  than  two  years  and  eight  months  after 
the  Gross  patent  was  issued,  and  after  the 
lock  of  the  defendants  had  been  put  into  use. 
No  excuse  is  shown  for  these  delavs ;  nor  is 
there  any  defect  or  insufficiency  in  the  specifi- 
cation of  the  original  patent.  In  December, 
1877,  during  the  pendency  of  the  application 
for  reissue  No.  8,085,  Little  acquiesced  in  the 
rejection,  for  want  of  novelty,  of  claim  2  of 
his  original  patent,  and  then  abandoned  a 
claim  corresponding  with  claim  7  of  reissue 
No.  8,650,  and  took  out  reissue  No.  8,085 
without  such  claim. 

The  lock  of  the  defendants  did  not  infringe 
any  claim  of  reissue  No.  8,085.  Claim  1  of 
reissue  No.  8,550  is  entirely  new,  and  claim 
7  of  that  reissue  is  the  same  as  claim  8  of 
the  application  for  reissue  No.  8,085,  which 
claim  was  first  amended  and  then  abandoned. 
It  was  not  lawful  to  introduce  claim  7  into 
reissue  No.  8,550,  after  such  formal  aban- 
donment of  it.    If  either  claim  1  or  claim  7 


of  reissue  No.  8,550  covers  a  device  which 
would  not  have  been  covered  by  claim  2  of 
the  original  patent,  or  by  any  of  the  claims 
of  reissue  No.  8,085,  it  is  invalid ;  and  even 
if  claims  1  and  7  could  properly  be  restricted 
to  the  cam- wheels  of  the  specification  or  their 
mechanical  equivalents,  operating  as  de- 
scribed,  as  claim  2  of  the  original  patent  was 
restricted,  the  lock  of  the  defendants  does  not 
infringe  either  claim  1  or  claim  7. 

For  these  reasons,  it  must  be  held  that  the 
plaintiffs  have  no  cause  of  action  against  the 
defendants  imder  claims  1  and  7  of  reissue 
No.  8,550. 

It  reiulti  that  the  decree  of  Febniary  19,  1886, 
must  he  affirmed  eo  far  ae  it  relates  to  the  Sar- 
gent  reissue.  No,  7,947,  and  reversed  so  fofr  as 
it  relates  to  the  Little  reissue.  No.  8,550,  and 
the  cause  he  remanded  to  the  Circuit  Court  isith 
a  direction  to  dismiea  the  hill  of  complaint,  with 
coats  to  the  defendants.  As  the  plairUiffs  fail 
in  this  court  on  both  appeals,  they  are  to  pay 
the  costs  of  this  court  on  both  appeals. 


CLARA  O.  BURNS,  Adm'x..  et  ai*.,  AppU,,  [** 

V. 

JULIUS  W.  ROSENSTEIN  bt  al. 

(See  8.  a  Reporter*B  ed.  4I9-4M.) 

Suit  for  dissolution  of  partnership — exceptions 
to  master's  report,  when  taken—decree  not  re- 
viewed  for  costs — expenses » 

L  In  a  suit  for  the  dissolution  of  a  partoershlp* 
the  court  may  proceed  in  the  distribution  of  the 
assets  without  decroeinff  euoh  diasolutlon,  where 
the  coDsent  of  the  defendaots  to  a  disBolution  of 
the  partnership  is  shown  by  their  answer. 

2.  Where  the  decree  below  followed  the  report  of 
the  Bpeeial  master  and  that  report  was  based  upon 
Btatemeots  drawn  from  the  books  of  the  parties, 
and  defendants  did  not  file  with  the  master  or  in 
court  any  exceptions  to  the  report,  they  cannot. 
In  this  court,  for  the  first  time,  object  that  the 
master  proceeded  upon  erroneous  views  as  to  the 
contract  between  the  parties. 

8.  Ordinarily  a  decree  will  not  be  reviewed  in  this 
court  for  costs  merely  in  a  suit  in  equity. 

4.  Plaintiffs  were  properly  allowed,  as  part  of  their 
costs,  a  reasonable  amount  for  the  expenses  in- 
curred in  preserving  the  attached  property  for 
which  they  became  primarily  liable  to  the  officer 
keeping  it. 

[No.  207.] 

Argued  Mar,  18,  1890.   Decided  Mar.  31, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  in  favor  of  plaintiffs  in  an  ac- 
tion for  the  dissolution  of  a  partnership  and 
a  settlement  of  its  affairs  and  decreeing  that 
the  plaintiffs  recover  a  certain  amount  ac- 
cording to  the  report  of  the  master.     Affirmed. 

Statement  bv  Mr,  Justice  Harlan:  r^g 

Rosenstein  Bros,  (composed  of  the  appellees  ^ 
Julius  W.  Rosenstein   and   Leo  Rosenstein) 


Nora.— -Aa  to  how  far  partners  are  liable  for  each 
other^t  acts,  see  note  to  Nelson  v.  Hill.  Vt:  81. 

As  to  righta  and  poweis  of  surviving  partners^  see 
fiote  to  Moore  v.  Huntington,  21:  SiS. 


149-456 


BUPBBMB  Ck>l7BT  OW  THE  UxiTBD  BTATBfl. 


Oot.Tbbm, 


and  Henry  Bellman,  of  New  York,  and  J.  J. 
Burns  &  Co.  (composed  of  Joseph  J.  Bums 
and  Robert  Tarr)  formed  a  partnership  in  the 
business  of  canning  fish,  more  particularly 
mackerel,  and  manufacturing  pomace,  or  fish 
guano,  to  be  conducted  under  the  name  of 
the  Union  Fish  Company  on  premises  owned 
and  occupied  by  Bums  &  Co. ,  at  Gloucester, 
Massachusetts.  It  was  proyided,  among  other 
things,  in  the  written  agreement  of  partner- 
ship, that  Rosenstein  Bros,  should  fumish 
the  capital  to  carry  on  the  business,  also  all 
material  at  cost,  and  sell  all  the  goods  man- 
ufactured at  the  best  obtainable  prices ;  that 
Bums  &  Co.  should  haye  charge  of  and  su- 
perintend the  factory,  and  deyote  all  neces- 
sary time  to  the  business  at  Gloucester ;  that 
interest  on  the  capital  inyested  by  Rosenstein 
Bros,  fi^ould  be  computed  at  the  rate  of  six 
per  cent  per  annum ;  Uiat  Rosenstein  Bros,  and 
Henry  Bellman,  jointly,  should  be  entitled^ 
to  fiye  eighths,  and  J.  J.  Bums  &  Co.  to  three 
eighths,  of  the  net  profits  of  the  business 
151]  (art.  21)  ;  that  ''all  fosses,  if  any,  sustained 
by  reason  of  bad  debts  shall  be  charged  to 
profit  and  loss  account,  and  are  to  be  bome 
by  the  parties  jointly,  in  the  ratio  of  their 
stipulated  interesf*  (art.  22)  ;  that  Bums  & 
Co.  might  take  from  the  business  fifty  dol- 
lars per  week  for  indiyidual  use  and  account, 
and  araw  on  Rosenstein  Bros,  for  funds  re- 
quired in  the  business  in  sums  of  not  oyer 
fifteen  hundred  dollars  in  any  one  draft ;  and 
that  the  contract  of  partnership  should  re- 
main in  force  for  the  term  of  fiye  years,  com- 
mencing May  1,  1881,  and  ending  April  80, 
1886. 

The  present  suit  was  commenced  Noyember 
7,  1881,  in  the  Supreme  Judicial  Court  for 
the  County  of  Essex,  Massachusetts.  An  at- 
tachment was  sued  out  against  the  property 
of  Bums  &  Co.,  and  leyied  upon  ell  their 
right,  title  and  interest  in  certain  personal 
property,  consisting  of  fish  product,  and  in 
two  schooners,  and  also  upon  a  steam  engine 
and  other  property  in  the  ouildings  occupied 
by  the  Union  Fish  Company. 

An  amended  bill  of  complaint  was  filed 
showing  tliat  the  object  of  the  suit  was  to 
obtain  a  decree  for  the  dissolution  of  the 
partnership,  and  a  settlement  of  its  affairs 
under  the  direction  of  the  court.  The  disso- 
lution was  asked  mainly  upon  the  ground 
that  the  defendants  had  yiolated  the  terms  of 
partnership,  and  were  improperly  managing 
the  business  committed  to  their  charge.  The 
plaintiffs  asked  the  appointment  of  a  receiyer 
to  take  charge  of  the  goods  and  assets  of  the 
partnership,  as  well  as  an  injunction  restrain- 
ing the  defendants  from  disposing  of  its  prop- 
erty or  from  collecting  the  proceeds  ox  any 
that  had  been  sold. 

By  agreement  of  the  parties  an  order  was 
entered  appointing  a  receiyer  of  all  the  per- 
sonal property  of  the  partnership,  with 
power  to  put  the  same  In  proper  condition 
and  sell  it  for  the  best  interests  of  all  con- 
oemed,  and  to  collect  the  amounts  due  from 
the  trustees  or  gamishees  named  in  the  writ 
of  attachment,  depositing  all  amounts  re- 
ceiyed  in  the  regisUy  of  the  court.subject  to 
its  orders. 

The  defendants  demiixved  to  the  bill  on  the 


ground  of  multifariousness,  for  want  of 
equity,  and  because  it  contained  causes  of 
action  in  respect  to  which  there  was  a  full 
and  complete  remedy  at  law.  The  suit  was 
removed  into  the  circuit  court  of  the  United 
States  upon  the  petition  and  bond  of  the  de- 
fendants. In  that  court  the  demurrer  to  the 
bill  was  oyemiled,  Judge  Nelson  sayine: 
"The  bill  states  a  plain  case  for  equitable 
relief.  A  partner  is  under  no  obligation  to 
continue  a  member  of  a  partnership  when  his 
copartner  persistently  and  willfuliV  yiolates 
the  essential  conditions  upon  which  the  con- 
tract of  the  partnership  rests.  He  is  not 
under  the  necessity  of  remaining  in  the  firm 
and  resorting  to  his  action  at  law  upon  the 
partnership  contract  for  redress.  He  is  at 
liberty  to  withdraw  himself  and  his  capital 
from  the  concern  wheneyer  it  becomes  reason- 
ably certain  that  the  business  can  no  longer 
be  carried  on  at  a  profit,  whether  through  the 
misconduct  of  his  copartner  or  from  a  &iluie 
of  the  business  itself ;  so,  if  he  has  been  in- 
duced to  enter  into  the  partnership  contract 
through  the  deceit  of  his  copartner,  he  may 
withdraw  wheneyer  the  fraua  practiced  upon 
him  becomes  known.  In  neither  case  is  he 
required  to  continue  in  the  firm  until  the  part- 
nership expires  by  limitation  of  time,  but  is 
at  liberty  at  once  to  ask  for  a  dissolution  and 
a  winding  up  of  the  affairs  of  the  partner- 
ship. The  bill  is  not  multifarious.  It  has 
a  simple  purpose — the  dissolution  and  wind- 
ing up  .of  the  concern.  Though  seyeral 
grounds  for  relief  are  stated,  yet  they  arise 
out  of  the  same  series  of  transactions,  relate 
to  the  same  subject  matter,  and  can  be  oon- 
yeniently  settled  in  one  suit.  They  are  all 
properly  joined  in  one  bill.** 

The  aefendants  thereafter  filed  an  answer 
controyerting  all  the  material  allegations  of 
the  petition,  particularly  those  charging  them 
with  dereliction  of  duty  in  the  conduct  of 
the  business.  But  they  ayerred  **that  said 
plaintiffs  without  cause  published  a  notice 
that  they  would  no  further  carry  on  the  busi- 
ness under  said  contract,  and  that  they  by 
public  notice  dissolyed,  yiolated  and  put  an 
end,  so  far  as  they  could,  to  the  same ;  and 
the  defendants  are  entirely  willing  and  de- 
sirous that  all  business  connections  between 
them  and  the  plaintiffs  should  be  dissolyed 
and  foreyer  ended,  because  of  the  dishonest, 
fraudulent  and  unjust  conduct  and  yiolations 
of  said  contract  by  the  plaintiffs.** 

On  the  21st  of  April,  1888,  the  court  below 
made  the  following  order:  ''On  reading  the 
pleadings  in  the  aboye-entitled  cause  and 
hearing  the  counsel  of  the  respectiye  parties, 
and  on  consideration  thereof,  it  is  ordered 
that  it  be  referred  to  George  P.  Banger,  Esq., 
as  a  master  of  this  court,  to  hear  the  parties 
and  their  eyidenoe  and  report  as  to  all  issues 
of  fact  made  by  the  pleadings  in  said  cause, 
and  to  take  an  account  of  the  dealings  and 
transactions  between  said  parties  and  all 
claims  for  damages  arising  out  of  said  tnns- 
actions.  ** 

The  special  master  on  the  16th  of  October, 
1885,  made  his  report,  from  which  it  appears 
that  when,  in  the  course  of  the  hearing  be- 
fore him,  an  examination  of  the  books  was 
reached,  it  was  agreed   by  the  parties  that 


1889 


BUBNI  T.  BOflBNBTSOf 


^0-46^ 


tlie  book-keeper  of  the  plaintiffs,  and  an  ex- 
pert book-keeper  and  accountant  who  had 
examined  the  books  on  botli  sides  for  the  de- 
fendants, should  together  go  over  the  books 
of  both  plaintiffs  and  defendants  and  draw 
from  them  a  statement  of  the  condition  of 
the  Union  Fish  Company  at  the  time  the  suit 
was  brought,  showing  the  indebtedness  or 
otherwise  of  the  parties  to  that  company, 
giving  the  undisputed  and  disputed  items  of 
account  in  separate  columns.  Statements  of 
that  character  were  prepared  and  furnished 
to  the  special  master,  wno  made  them  a  part 
of  his  report.  After  the  testimony  before  him 
was  concluded,  but  before  arguments  were 
heard,  each  party,  at  his  request,  presented  a 
statement  of  the  damages  sustained  by  the 
alleged  misconduct  of  the  other  party. 

A  copy  of  the  master's  report  was  furnished 
the  parties  before  it  was  filed.    He  received 
no  communication   from   the   defendants  or 
their  counsel,  but  from  tha  plaintiffs  he  re- 
ceived a  statement   of  the   objections  upon 
their  part  to  his  draft  of  report.    These  ob- 
lections  were  considered  and  overruled  by 
him,  and  the   report   was  filed   October  16, 
1885.     On  the  7th  of  December,  1885,  no  ex- 
oeptions  to  it  having  been  filed,  it  was  con- 
firmed under  Equity  Rule  88.     And  on  the  6th 
of  May,  1886,  when  the  cause   came  on  for 
further  hearing,  and  after  argument  by  coun- 
ael,  it  was  adjudged  by  the  court  that  the 
plaintiffs  be  paid  the  amount   to   the  credit 
of  the   cause  in  the  registry  of  the  court, 
namely,  $8,788.40,  and  the   further  sum   of 
91, 679. 14,  with  interest  thereon  from  the  date 
of  the  writ,  that  is,  $2,181.94,  and  the  costo 
of  this  suit  to  be  taxed,  with  interest  there- 
on from  the  date  of  the  decree.    It   is  sue- 
Msted  that  the  above  result  was  reached  in 
viis  wise :   According  to  the  report  of  the 
master  the   total    liabilities  of  the   Union 
Pish  Ck>mpany  were  $18,168.09— to  Bums  & 
Co.     $3,784.87,    and    to    Hosenstein    Bros. 
tl4,484.22.    From   this  sum  of   $18,168.09 
deduct  the  assets,  that  is,  the  money  in  court, 
$8,783.40,  and  the  balance  of  such  liabilities 
was  $14,434.69,   which  was  the  net  loss  of 
the  partnership.      Charge  three  eighths  of 
this  net  loss  to^ums  &  Co. ,  and  deduct  from 
sudi  amount  the  liabilities  of  the  company 
to  them,  there  remained  the  sum  of  $1, 679. 14. 
From    the   above    decree    the    defendants 
prayed  and  were  allowed  an  appeal  to  this 
oourt. 

*"  Me$9r$,  Eugene  J,  Hadley,  Bei^*  F.  Bntler 
and  O.  D.  Barrett  for  appellants, 
ifr.  William  F.  Slocam  for  appellees. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court : 

The  si)ecial  master  reported  that  there  was 
no  sufficient  evidence  to  establish  misconduct 
or  negligence  upon  the  part  either  of   the 

Elaintiffs  or  of  tne  defendants.  This  report 
aving  been  confirmed,  it  is  assigned  for 
error  uiat  the  court  below  did  not  dismiss  the 
bill ;  and  that,  if  a  case  was  made  for  the 
dissolution  of  the  partnership,  it  was  error 
to  proceed  in  the  distribution  of  the  assets 
witnout  decreeing  such  dissolution.  The 
consent  of  the  defendants  to  a  dissolution  of 
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the  partnership,   as  shown  by  their  answer, 
made  it  unnecessary  for  the  plaintiffs  to  make 

Eroof  of  the  special  ^unds  set  out  in  their 
ill  for  such  aissolution,  and  authorized  the 
court  to  proceed  in  the  settlement  of  the  ac- 
counts of  the  partners,  and  the  distribution 
of  the  assets.  And  the  fact  that  there  waa 
no  formal  decree  of  dissolution  is  immaterial 
in  view  of  the  pleading[s,  and  the  assent  of 
the  parties  to  a  decree  winding  up  the  affairs 
of  the  partnership,  and  distributing  its  prop- 
erty. 

It  is  also  assigned  for  error  that  the  court 
below  erred  in  actine  upon  the  master's  in- 
terpretation of  certain  articles  of  the  part- 
nerahip  contract  as  a  valid  part  of  his  report ; 
in  construing  the  partnership  contract  as  re- 
quiring losses  of  capital  to  be  borne  by  the 
partners  in  the  same  proportion  in  which  the 
contract  provided  for  the  distribution  of  net 
profit4S(  in  decreeing  that  any  part  of  the 
capiUil  put  in  by  the  appellees  and  not  paid 
back  by  the  assets  shoula  be  paid  by  the  ap- 
pellants, and  that  the  appellants  should  be 
paid  back  neither  from  the  assets  nor  by  the 
appellees  for  any  part  of  the  capital  put  in 
by  them;  and  in  not  decreeing  priority  of 
payment,  in  respect  of  advances  found  by  the 
master  to  have  been  made  by  J.  J.  Bums  & 
Co.  to  the  Union  Fish  Company,  next  after 
payment  of  the  debts  and  liabilities  due  from 
that  company  to  outside  creditors. 

These  questions  are  not  open  to  appellants 
in  this  court.  The  decree  below  followed 
the  report  of  the  special  master.  And  that 
report  was  based,  in  part,  upon  statements 
drawn  from  the  books  of  the  parties  by  the 
accountants  selected  by  them  respectively. 
Those  statements  contained  the  undisputed 
and  disputed  items  in  separate  columns.  The 
defenduits  did  not  file  with  the  master  or  in 
court  any  exceptions  to  the  report.  If  the 
statements  by  the  accountants,  or  the  report 
of  the  special  master,  were  based  upon  any 
particular  interpretation  of  the  articles  of 
partnership  that  was  prejudicial  to  the  de- 
fendants, It  was  their  right  to  file  exceptions 
to  the  report.  The  master  was  directed  to 
report  all  issues  of  fact  made  by  the  plead- 
ings, and  to  take  an  account  of  the  dealings 
and  transactions  between  the  parties,  and  all 
claims  for  damages  arising  out  of  said  trans- 
actions. He  could  not  intelligently  discharge 
that  duty  without  adopting  some  theory  aa 
to  the  scope  and  effect  01  the  partnerahip 
agreement.  If  he  went  beyond  the  order  of 
reference,  or  if  the  account  taken  by  him  in- 
volved a  misconception  of  the  provisions  of 
that  agreement,  the  defendants  should  have 
brought  those  matters  to  the  attention  of  the 
court  by  exceptions  to  the  report.  Having 
failed  to  do  this,  they  cannot,  in  this  court, 
for  the  first  time,  object  that  the  master  pro- 
ceeded upon  erroneous  views  as  to  the  contract 
between  the  parties.  Equity  Rule  88; 
Broekett  v.  Brockett,  44  U.  S.  8  How.  692 
£11 :  786]  ;  McMieken  v.  iVtn,  59  U.  S.  18 
How.  604,  606  [15 :  602.  6081 ;  Story  v.  Liv- 
ingston, 88  U.  S.  18  Pet.  859,  866  [10 :  200, 
203]  ;  Medeker  v.  Bandn-ake,  108  U.  8.  66,  71 
[27:  654,  6551. 

After  the  decree  below  there  was  a  report 
by  the  clerk  as  to  the  taxation  of  costs.     The 
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parties  having  been  heard  in  respect  thereto, 
mn  order  was  made  allowing  costs  to  the 
plaintiffs  to  the  amount  of  $078.84.  The 
report  shows  that  the  plaintiffs  claimed  a 
<%rtain  amount  for  expenses  connected  with 
the  preservation  and  keeping  of  the  personal 
property  (not  including  the  vessels)  attached 
on  the  writ.  The  court  disallowed  five 
•eighths  of  that  sum.  The  onlv  objection 
urged  in  this  court  to  the  taxation  of  costs 
was  the  allowance  of  any  sum  whatever  to 
plaintiffs  for  the  preservation  of  the  attached 
property.  This  objection  cannot  be  sus- 
tained. It  was  said  in  Florida  Int.  Imp. 
Fund  V.  Oreenough,  106  U.  8.  527  [26: 1157], 
that  **  ordinarily  a  decree  will  not  be  reviewed 
in  this  court  for  costs  merely  in  a  suit  in 
•eouity,  although  the  court  has  entire  control 
m  costs  as  well  as  the  merits  where  it  has 

J)06session  of  the  case  on  appeal  from  final 
lecrec."  There  is  nothing  in  the  record  to 
take  the  present  case  out  of  the  general  rule. 
The  allegations  of  Uie  original  bill  justified 
the  issuing  of  the  attachment.  It  was  right 
that  the  property  taken  under  it  should  be 
<»red  for,  a|id,  as  the  court  found  that  the 
plaintiffs  were  entitled  to  a  decree  against 
the  defendants,  a  judgment  for  costs  properly 
followed ;  and  we  perceive  no  reason  why  the 
plaintiffs  should  not  have  been  allowed,  as 
part  of  their  costs,  a  reasonable  amount  for 
the  expenses  incurred  in  preserving  the  at- 
tached property,  and  for  which  they  became 
primarily  liable  to  the  officer  keeping  it. 
We  cannot  say,  upon  the  record  before  us, 
that  the  court  below  exceeded  its  discretion 
in  apportioning  the  expenses  thus  incurred. 
Decree  affirmed. 


B7]         THB  COUNTY  OP  UPSHUR,  WEST 

VIRGINIA,  Appt., 

V. 

BENJA^HN  RICH  et 


(See  8.  0.  Reporter*!  ed.  4fftA7!.) 

Appeal  from  assessment,  not  a  suit  removable 
to  federal  court — suit  against  a  State,  not  re- 
movable—proceeding  by  officers,  not  a  suit — 
appeal  to  a  board-^tohen  it  may  become  a 
tuit. 

t.  An  appeal  from  an  asHewment  of  propertf  for 
taxation  Is  not  a  suit  within  the  meaning  of  the 
law  authorizlDff  the  removal  of  causesf  rom  astate 
oourt  to  the  circuit  court  of  the  United  States. 

%  A  suit  against  a  State  as  well  as  a  countj  is  not 
within  the  category  of  removable  cases.  A  State 
Is  not  a  citizen.  If  a  countj  is. 

t,  A  proceeding,  not  in  a  oourt  of  Justice,  but 
carried  on  by  executive  officers  in  the  exercise  of 
their  proper  functions,  as  in  the  valuation  of 


property  for  the  Just  distribution  of  taxes  or 
seasments,  is  purely  administrative  In  Its  charac- 
ter, and  cannot  in  any  Just  sense  be  oalled  a  suit. 

4.  An  appeal  in  such  a  case,  to  a  board  of  aasen- 
ors  or  commissioners  having  no  Judicial  powers, 
and  only  authorised  to  determine  questions  of 
quantity,  proportion  and  value,  Is  not  a  suit. 

fi.  Such  an  apT>eal  may  become  a  suit,  If  made  to  a 
court  or  tribunal  having  power  to  determine 
questions  of  law  and  fact,  either  with  or  without 
a  Jury,  and  there  are  parties  litigant  to  contest 
the  case  on  the  one  side  and  the  other. 

[No.  81.1 

Submitted  Not.  7, 1889.    Decided  Apr.  U,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
West  Virginia  correcting  an  assessment  of 
land.    Betersed,  with  instructions  to  remand 
the  cauee  to  the  state  court. 
The  facts  are  stated  in  the  opinion. 
Mr.  Alfired  Caldwell  for  appellant. 
(No  counsel  for  appellees.) 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

Rich  and  others,  the  appellees,  owned  a 
tract  of  wild  land  in  Upshur  County,  West 
Virginia,  the  exterior  boundaries  of  which 
are  supposed  to  contain  100,000  acres,  and  it 
was  assessed  for  taxation  for  the  year  18S8 
as  containing  100,000  acres,  at  four  dollars 
per  acre.  The  owners,  considering  this  as- 
sessment too  high,  applied  to  the  County 
Court  of  Upshur  County  for  a  reduction,  and 
after  giving  notice  to  the  prosecuting  attor- 
ney for  the  County  on  the  6th  of  November, 
1883,  filed  the  following  petition : 

''To  the  Honorable  the  County  Court  of  th« 
County  of  Upshur,  in  the  State  of  West  Vir- 
ginia: 

"The  petition  of  Benjamin  Rich,  William 
F.  Reynolds  and  George  V.'.  Jackson  respect- 
fully shows  unto  your  honors  that  your  peti- 
tioners are  tlie  owners  in  fee  simple  of  a 
certain  tract  of  land  Iving  partly  in  said 
County  of  Upshur  ana  in  the  adjoining 
Counties  of  nandolph  and  Braxton,  but 
mostly  in  Upshur  County,  the  exterior 
boundaries  of  which  tract  are  said  to  contain  [4*- 
100,000  acres ;  that  said  tract  of  land  has  been 
charged  and  assessed  on  the  land  books  of  the 
proper  district  of  the  said  County  of  Upshur 
tor  taxation  for  the  year  1888  as  containing 
100,000  acres,  whereas  there  are  various  par- 
cels of  land  lying  within  said  exterior  bound- 
aries which  are  properly  to  be  deducted  from 
the  area  therein,  and  thereby  reduce  the 
quantity  to  be  charged  to  your  petitioners  for 
taxation. 

''And  your  petitioners  further  show  that 
the  assessment  of  said  tract  of  land  on  said 
land  books  is  at  a  valuation  of  $400,000, 


Not*.— ^8  to  rtmowA  of  causes,  under  Act  of 
1876;  eitizenahfp,— see  note  to  Meyer  v.  Delaware  B. 
Gonstruotion  Go.  25:  668. 

As  to  removal  by  one  of  two  or  more  defendants; 
separable  eontroversies^—^ee  note  to  Sloane  v.  An- 
derson, 29:  890. 

As  to  removal  of  causes  to  United  Slater  courts  for 
loeoi  prejudice^  see  note  to  Gaines  v.  I<\ieDtes,  23: 
AM;  also  note  to  Jefferson  v.  Driver,  29:  897. 


As  to  removai  of  causes  from  slate  to  federal  courCt 
where  United  Slates  Constituiion,  Act  of  Conoress  or 
trtaty  comes  in  question^  see  tiote  to  Little  Yatk 
Gold  Wash,  ft  W.  Co.  v.  Keyes,  24:  666. 

As  to  civil  right*;  removal  of  causen;  when  denied,-^ 
see  note  to  Civil  Uights  Cases,  27:  88S. 

As  to  removal  of  actions  against  offlcen;  Ree.  Slot, 
sec.  SUSi—eee  note  to  Davis  v.  South  Carolina,  27:  fi7i. 
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liich  tlicv  clinrge  is  unjust,    extmvagant,  wit,  on   Uie  16th  dny  of  April,    1888,   and 

'«>xcessive  n'nil  illosal,  and,  as  compared  with  tliat  the  prosecuting  attorney  hod  due  notice 

t.Iic   valuation  of  lands  of  like  cliaractcr  in  thereof,  and  the  court,  having  heard  the  evi- 

-snid  County,  wild  and  unimproved,  the  said  dcnce  and  seen  and  inspected  the  papers  and 

x'aliiation  of  said  tract  of  100,000  acres  is  records  in  the  cause,  and  heard  the  arguments 

f  grossly  above  and  beyond  tliat  of  adjacent  of  counsel    tliereon,  upon  mature  cbnsider- 

anda.  ation,  doth  find — " 

^."7°"/X*!"v"*"  tl'««'*o'«  P™?,  that  the  Th   court  then  finds  the  assessment  errone 

-State  of  -V^est  Virginia  and  the  County  of  „^     y^^j  j^  ^     ,^  have  been  for  only  25,000 

JJpsliurmay  be  mac^e  parties  defendant  t»^^^^^  acres  of  land  instead  of  100,000,  and  should 

-their  petition,  and  that  the  said  erroneous  and  j.^^^  ^een  at   $2*  per   acr^   instead  of  $4; 

Illegal  assessment  be  corrected  and  the  quan-  ^„^  ^^^^  ^^*^^  corrected  accordingly 

«ity  charffed  them,  as  aforesaid,  reduced ;  and  ^„^  ^       ^  j^^her  as  follows : 
-^ey  will  ever  pray,  etc. 

rt_  ». .  . „  j.„  »,,„„  <,.  J  .  „„♦,•»««„  *„,  "That  said  Benjamin  Rich,  Wm.  P.  Rey- 

On  the  same  day  they  filed  « .petition  for  j^      ^  q         J  ^  j    ^    ^       ^  y^' 

-•he  renapval  of  the  case  to  the  Circuit  Court  „„  ^^^^     ^jjf^^^  f^„j  y^^  payment  of  m 

«f  the  ynit«l  States  for  the  District  of  West  „„j,^  and  such  part  of  the  taxes  and  levies 

A'lrginia.  alleging  themselves  to  be  citizens  extended  for  saicf  years  1883  and  1884  as  may 

«f  Pennsylvania  and  that  the  State  of  West  ^„^  j„  ^^^^  the  amount  of  taxes  and  levies 

Tirginia  and  County  of  Upshur   in  the  said  ^^  ^^  ,^^^             3^;^  ,„„j 

Sute.  were  necessa^  parties  to  the  said  con-  herein  and  hereby  reduced  in  quantity  and 

iroversy.    The  petition  was  funded  upon  ™iue                       tcuu^^u   u  4UOU1..1.J 

*n  affidavit  of  one  of  the  parties  that    from  u^^  ^^  j^  f^^hor   ordered  that  copies  of 

l'?^M '^„,  li  ^i  L  nht2;  tei  ^th^  this  order  be  certified  by  the  clerk  of  this 

J^T  *L.w  ^T^J  „^„?^^^i  iI5f.lH  ^^  court  to  the  County  Court  of  Upshur  County, 

•«tate  wurt      The  county  court  refus^  to  ^^^  g^^^jg  ^^  ^^jj  bounty,  the   assessor  of 

^'^^^  tA^T7^''}  ii^„MV"Lf,*^i  Vi!f  n^u«S  *e  first  district  thereof,  and  the  auditor  of 

oruscnted  to  the  circuit  court  of  the  United  -vv^est  Virginia ;  and  it  is  further  ordered  that 

fhTcorSoSk^^^^Vrn^'  ^'f^tErc^'Td  -  -ts  l^tax^fororagalnst  either  party." 

denied  a  motion  to  remand  it  to  the  county  This  is  the  decree  appealed  from ;  and  the 

.^yrt  principal  objection   taken  to  it  is  tliat   the 

Thereupon   the  County   Court  of  Upshur  case  was  not   properly    removable  from  the 

County,  by  two  of  itsmcmbers  (being  a  major-  s^^  court  to  the  circuit  court  of  the  United 

ity  of  the  court),  filed  a  plea  t-o  the  juris-  States.     This  objection  is  sought  to  be  sus- 

diction.    alleging  for  cause  that  the  appli-  tamed  on  two  distinct  grounds : 

cationof  the  petitioners  for  relief  in  the  coun-  1-  That  the  case  is  not  a  suit  within  the 

ty  court  was  not  a  suit,  and  did  not  involve  ™??°i?«  ^^J**?  Removal  Act. 

a  controversy  between  a  citizen  of  West  Vir-  ,  2.  That  if   it  is  a  suit,  withm  the  said 

ginia  and  a  citizen  of  any  other  State ;  and  -A.ct,  the  State  of  West  Virginia  is  a  necessary 

timt,  as  to  the  taxes  belonging  to  the  State,  P^If^  *?  ^^'     j        *..  ».   i. 

the  county  court  was  merely  tiie  organ,  under  The  Act  under  which  the  case  was  removed 

the  law  of  West  Virginia,   to  act  upon  the  ^as  the  third  clause  of  section  689  of  the 

matter  of  relief  asked  for;  and  the  same  as  Revised  Statutes,  which  declares: 

to  the   taxes  belonging  to  the  County  ;  and  •*  Third:  When  a  suit  is  between  a  citizen 

tiiat  neither  the  County  nor  the  State  was  a  of  the  State  in  which  it  is  brought  and  acitizen 

party,  by  process  or  otherwise,  to  the  said  of  another  State,  it  may  be  so  removed  on 

application.                                     .         ^  the  petition  of  the  latter,    whether  he  be 

This  plea  was  rejected  on  motion  of  the  plaintiff  or  defendant,    .    .     .    if    .    .     . 

petitioner.                                       ,         ,     ,  ^e  makes  and  files   .    .    .    an  affidavit,  stat- 

^  Afterwards  the  case   was  heard,   and   the  in^  that  he  has  reason  to  believe,  and  does 

Circuit  court  made  the  following  decree:  believe,  that,  from  prejudice  or  local  influ- 

£er^amin  Bkh,    W.  F.  Reynolds  and  George  ence,  he  will  not  be  able  to  obtain  justice  in 

W.  Jackson  such  state  court.  ** 

^-  It  must  be  "a  suit"  between  citizens  of 

County  of  Upshur,  different  States.     Is  this  such  a  suit?    We 

Upon  application  to  correct  an  erroneous  do  not  see  how  it  can  be  called  such.     The 

assessment  of  lands  in  the  County  of  Up-  original   petition  made  the  State  of  West 

shur,  West  Virginia,   removed   into   this  Virginia  and  the  County  of  Upshur  parties 

court  December,  1883.  defendant ;   and  the  petition  of  removal  al- 

**Thi8  cause  having   been  regularly  dock-  leged  that  the  State  and  County  were  neces- 

^tcd    in   this   court,  this  day  came  the  said  sary  parties  to  the  controversy.    If,  therefore, 

benjamin    Rich,    Wm.    F.    Reynolds    and  the  proceeding  could  be  called  a  suit  at  all, 

George  W.  Jackson,  by  their  attorneys,  and  it  was  a  suit  against  the  State  as  well  as  the 

%he  said  County  of  Upshur,  in  the  State  of  County,    and  such  a  suit  is  not  within  the 

"West   Virginia,  by   Messrs.    John   Brannon  category  of  removable  cases.     A  State  is  not 

%nd   A.  M.    Poundstone,  who  represent   the  a  citizen,  if  a  county  is. 

<)ounty  of  Upshur  and  the  prosecuting  at-  But  is  an  appeal   from  an  assessment  of 

torney  for  said  County,  and  it  appearing  to  property    for   taxation    a    suit    within    the 

tlie  court  that  the  application  for  correction  meaning  of  the  law?    In  ordinary  cases  it 

«f  the  assessment  herein  complained  of  was  certainly  is  not.     By  the  laws  of  all  or  most 

made  within  the   time  prescribed  by  law,  to  of  the  States,  taxpayers  are  allowed  to  appeal 
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from  the  assessment  of  their  property  by  the  tice  in  writing  of  his  intention  to  the  prose- 
assessor  to  some  tribunal  constituted  for  that  cuting  attorney,  and  stating  in  such  notice 
purpose,  sometimes  called  a  board  of  com-  the  character  of  the  correction  he  desires.  It 
missioncrs  of  appeal ;  sometimes  one  thing  shall  be  the  duty  of  the  prosecuting  attorney, 
and  sometimes  another.  But  whatever  called,  upon  being  so  notified,  to  attend  to  the  in- 
it  is  not  usually  a  court,  nor  is  the  proceed-  terests  of  Uie  State,  at  the  trial  of  such  ap- 
ing a  suit  between  parties ;  it  is  a  matter  of  plication.  If,  upon  hearing  the  evidence 
administration,  and  the  duties  of  the  tribunal  offered,  the  county  court  shall  be  of  opinion 
are  administrative,  and  not  Judicial  in  the  that  there  is  error  in  the  assessment  com- 
ordinary  sense  of  that  term,  though  often  plained  of,  or  that  the  valuation  fixed  by  the 
involving  the  exercise  of  quasi -judicial  commissioners  is  excessive,  the  said  court 
functions.  Such  appeals  are  not  embraced  shall  make  such  order  correcting  the  said  as- 
in  Uie  Removal  Act.  sessment  as  is  just  and  proper." 

In  this  respect  the  law  of  West  Virginia 

does  not  differ  from  that  of  most  other  States.  It  was  under  this  Law  that  the  appeal  from 

It  is  true  that  the  tribunal  of  appeal  is  called  the  assessment  in  the  present  case  was  taken, 

the  ''county  court,  **  but  it  has  no  judicial  In  our 'judgment,  it  was  not  a  suit  within 

powers  except  in  matters  of  probate.     In  all  the  meaning  of  the   Removal   Act — though 

other  matters  it  is  an  administrative  board,  approaching  very  near  to  the  line  of  demar- 

charged    with   the   management   of   county  cation.    We  cannot  believe  that  every  assess- 

affairs.     It  formerly  had  general   judicial  ment  of  property  belonging  to  tbe  citizen  of 

powers,  but  by  an  amendment  to  the  Const!  •  another  otate  can  be  removed  into  the  federal 

tution  of  West  Virginia,  ado])ted  in  1880,  in  courts.     Certainly  the  original  assessment, 

place  of  the  Vlllth  article  of  the  Constitution  made  by  the  township  or  county  assessors, 

of  1872,  it  was  provided  as  follows :  could  not  be  called  a  suit,  and  could  not  be 

-22.  There  shall  be  in  each  county  of  the  i^I^rr/^M^Jl^  .*S*«i'«il'l'!^An''^n'!^ 
State  a  county  court,  composed  o^  three  «*?*??  *?'  placing  an  ^ssment  on  eppeal 
commissioners,  and  two  of  saia  commissioners  ''•*^*'»  that  category.  It  is  nothing  but  an 
1.  11  u  "» "^^  X  *iu  r^  TT  ^"^'2  assessment  m  either  case,  which  is  an  ad- 
shall  be  a  quorum  for  the  transaction  of  zfTTnv^i^jwJ -«♦  -r^V^^-o*  ♦i.-*  ♦>,«  »J«wi^# 
business.  It^shall  hold  four  regular  sessions  fJ^'fi'tiJxf  «woa,  ^tJ^^alfl^^u^l 
in  each  year,  at  such  times  as  may  be  fixed  ?PP«*^  may  swear  w  tnesses  does  not  make 

upon  and  entered  of  record  by  the  siid  court.  *^«  P^'^^l^^.  *  ,??'^-    ^T^^.  "^  °^^° 

TSC>^ir{/>r.o  \ror^i^\«T^J  K^^^  empowered  to  do  this,  without  altering  tlie 

S^Yifl  J^,%^nl  ^  ^H  P^tTrt  »                  ^  Character  of  their  functions. 

special  sessions  of  said  court.  ^^.^  ^.^^   .^  ^^  ^^^  ^^^^  ^^^^  ^^  ^^  (473 

To  this  court   (so  called)   was  given  the  Supreme  Court  of  Appeals  of  West  Virginia, 

custody  of  the  county  records,  and  it  was  In  the  case  of  Loie  v.    County  Court   oj  Lin- 

further  declared  that—  coin  County,  27  W.  Va.  785,  they  held  that 

I^'^^^):^'^!^^ «-»  .-^"  S?u'i?'^idrr^'Tndertr LS'  Tb^% 


ulations  as  mar  be  prescribed  by  law   have      ^        ^^    ^^^    j    ^,j     •      /  ^  ^  y 

the  superintendence  and  administration  of  ^"^*«^  **"**  y\t^  *  _*      #         '^       a 

the  internal  police  and  fiscal  affairs  of  their  'aJuat'o"  o1  the  property  of  a  railroad  com- 

counties,    including  the  establishment  and  T^T, X'';^L*^;^^.*t;  iL«^J?^H?^^nS* 

regulation  of  roaJs.   ways,  bridges,  public  a  county  assewor  does  in  assessing  the  prop- 

laSdings.  ferries  and  mi  fls.  witS  au&ority  f^''^  "! ''1^' mSiiS?    .nH  nn?  i?,airf«^^^ 

to  lay  ind  disburse  the  county  levies.    .    .    .  ?Il^!r!i^  f?i^^^",n '  t*™       A^ftnr  VpU 

4721  The/shall,  in  all  cases  of  (intest,  judge  of  *?y  P/°P*'^  **T  o^"'® i'™;.    ^^^"J,  ^^^"l' 

^  ♦VTii^.ii^^  ^..oUfl)^...,  .„^~rf,,,l,=^^*»Koit  nng  to  a  number  of  authorities  on  the  sub- 

f^f^l^^rT^iA^l^^^^^^I^AAi^}tf^  Jec*  the  court  says:    "These  authorities  es- 

own  memt>ers,  and  of  all  county  and  district  :^v>ii«K   u^^^^a  *i.«  »..rv»..;»f.T  «f  r.r^^tw.r^y..^wr 

officers,  subject  to  such  regulations,  by  ap-  ^^1'??'  ^^P"^  ^^^  propriety  of  controNcrsy 

iLoi   t  ^thi.wu«    oo  rr.a^y^  r^rL^nUvLL  that  thc  actiou  aud  decision  of  a  designated 


peal  or  otherwise,  as  may  be  prescribed  by  "^™  J:..  i:^„^  ^™,i»«fi»«,  ♦!.«  «««,«  ».«  «  ,wxt.^* 

1^.     Such  court^  may  exercise  such  other  ^?^SL^/ ,^^1^'  In  ifpvfjj  n^^^^^     ^r^.^in^ 

powers  and  perform  such  other  duties,  not  of  Z  oci^f' J^nrfnl JJ  n?  ^t^J^Zi^f^ 

a  iudidal  rZuTB    na  mav   be  nrescrihed  bv  *°  assessment  of  corporate  or  other  property 

ajuatcuu  tuiture,  as  may  De  prescrinea  oy  ^^^  taxation,  are  no  more  judicial  acts  than 

•  the  acts  of  the  officer  or  authority  making  the 

Under  the  power  given  by  the  last  clause,  original  assessment.     They  also  show   that 

the  Legislature  of   the  State  on  the  23d  of  the  decision  or  finding  of   such   officer   or 

February,    1683,    passed  an  Act  by  which,  board,  even  if  the  same  be  a  court  or  other 

amongst  other  things,  it  was  declared  as  fol-  judicial  tribunal,   is  not  such  a  judicial  act 

lo^s  •  or  judgment  as  can  be  reviewed  by  a  supreme 

**  (7.)  Any  person  feeling  himself  aggn<5Ted  or  appellate  court  possessing  judicial  powers 

by  the  assessment  of  his  real  estate,  made  only.'' 

under  provisions  of  this  Act,    may,    within  In  these  views  we  concur.     At  the   same 

one  year  after  the  filing  of  a  copy  of  such  time  we  do  not  lose  sight  of  the  fact,  pre- 

assessment  with  the  clerk  of  the  county  court,  sented  by  every  day's  experience,  that  the 

apply,  by  himself  or  his  agent,  to  the  said  legality  and  constitutionality  of  taxes  and 

court  for  redress,  first  giving  reasonable  no-  assessments  may  be  subjected  to  judicial  ez- 
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fimination  fn  various  ways, — by  an  action 
against  the  collecting  olficer,  by  a  bill  for 
UHunction,  by  certiorari,  and  by  other  modes 
of  proceeding.  Tlicn,  indeed,  a  suit  arises 
which  may  come  within  the  cognizance  of 
the  federal  courts,  cither  by  removal  thereto. 
or  by  writ  of  error  from  this  court,  accord- 
ing to  the  nature  and  circumstances  of  the 
case.  Even  an  appeal  from  an  assessment. 
If  referred  to  a  court  and  jury,  or  merely  a 
court,  to  be  proceeded  in  according  to  judi- 
cial methods,  may  become  a  suit  within  the 
Act  of  Congress.  But  the  ordinary  acts  and 
doings  of  assessors,  or  of  appellate  boards  of 
assessors,  in  passing  upon  matters  of  mere 
valuation,  appraisement  or  proportionate 
distribution  of  expense,  belong  to  a  different 
class  of  governmental  functions,  executive 
and  administnative  in  their  character,  and 
not  appertaining  to  the  judicial  department. 
If  an  illegal  principle  of  valuation  be 
adopted,  or  an  unconstitutional  assessment  or 
tax  be  made  or  imposed,  or  fraud  be  prac- 
ticed, it  may  be  examined  by  one  of  the  ju- 
dicial metho<ls  referred  to,  and  thus  become 
the  subject  of  a  suit. 

The  question,  What  is  a  "  suit"  in  the  sense 
of  the  Judiciary  Laws  of  the  United  States? 
has  been  frequently  considered  by  this  court. 
Reference  may  be  made  particularly  to  the 
following  cases:  Weston  v.  Charleston,  27 
U.  S.  2  Pet.  449,  464  [7 :  481.  485]  ;  Kendall 
T.  United  States,  87  U.  8.  12  Pet.  524  [9 : 
1181]  ;  Holmes  v.  Jemnson,  89  U.  S.  14  Pet. 
540.  566  [10 :  579,  5851  ;  Ex  parte  Milligan, 
71  U.  8.  4  Wall.  2,  112  [18 :  281.  291]  ;  Kohl 
▼.  United  States,  91  U.  8.  367,  875  [23 :  449, 
4521 ;  Oaines  v.  Puentes,  92  U.  8.  10,  21,  22 
[28 :  524,  527,  528]  ;  Mimssippi  A  R.  R. 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  406  [25 : 
206.  208]  :  EUU  v.  Dans,  109  U.  8.  485,  497 
[27 :  1006,  1010]  ;  IIcss  v.  Reynolds,  118  U. 
fi.  78.  78  [28 :  927.  929]  ;  Pacipc  Rfiilroad  Re- 
nuwd  Cases,  115  U.  8.  1,  18  [29:  819.  825]  ; 
AaH  ▼.  School  Dist.  No.  f,  124  U.  8.  197, 
IW  [81 :  415,  417]  ;  Delaware  County  v.  Die- 
Md  Safe  <ft  Lock  Co.  188  U.  8.  478,  486,  487 
[88 :  674,  680] . 

In  the  four  case.s  first  cited  this  court  de- 
termined that  writs  of  prohibition,  man- 
damus and  habeas  corpus,  prosecuted  for  the 
attainment  of  the  parties'  rights,  are  suits 
within  the  meaning  of  the  law.  the  judg- 
ments upon  which,  in  proper  crises,  may  be 
removed  into  this  court  by  writ  of  error. 
In  Weston  v.  Charleston,  Chief  Justice  Mar- 
shall said:  "Is  a  writ  of  prohibition  a  suit? 
The  tcnn  is  certainly  a  very  comprehensive 
one.  and  is  understood  to  apply  to  any  pro- 
ceeding' in  a  court  of  justice  hj  which  an 
Individual  pursues  that  remedy  m  a  court  of 
justice  which  the  law  affords  him.  The 
modes  of  proceeding  may  be  various,  but  if 
a  right  is  litigated  between  parties  in  a 
court  of  justice,  the  proceeding  by  which 
tlie  decision  of  the  court  is  sought  is  a  suit." 
This  detinition  is  quoted  with  approbation 
by  Chief  Justice  Tanev  in  Holmes  v.  Jennison, 
which  was  a  case  of  habeas  corpus,  and  by 
other  judges  in  subseqiient  cases. 

yfinsis^ipjd  db  R.  R.  Boom  Co.  ▼.  Patterson, 
PobMe  Railroad  Removal  Cases  and  Searl 
▼.  School  DiH.  No,  t  were  cases  of  the  assess- 


ment  of  the  value  of  lands  condemned  for 
public  use  under  the  power  of  eminent  do- 
main. The  general  rule  with  regard  to  cases 
of  this  sort  is,  that  the  initial  proceeding  of 
appraisement  by  commissioners  is  an  admin- 
istrative proceeding,  and  not  a  suit;  but 
that  if  an  appeal  is  taken  to  a  court,  and  a 
litigation  is  there  instituted  between  parties, 
then  it  becomes  a  suit  within  the  meaning  of 
this  Act  of  Congress.  In  Mississippi  <k  R.  R, 
Boom  Co.  V.  Patterson  the  company  was  au- 
thorized by  the  state  laws  of  Minnesota  to  take 
land  for  the  purpose  of  its  business  and  to 
have  commissioners  appointed  to  appraise 
its  value.  If  their  award  was  not  satis- 
factory, either  to  the  company  or  to  the 
oilier  of  the  land,  an  appeal  lay  to  the  dis- 
trict court,  where  it  was  to  be  entered  by  the 
clerk  "  as  a  case  upon  the  docket, "  the  land 
owner  being  designated  as  plaintiff  and  the 
cx)mpany  as  defendant.  The  court  was  then 
required  to  proceed  to  hear  and  determine 
the  case  in  the  same  manner  that  other  cases 
were  heard  and  determined.  Issues  of  fact 
were  to  be  tried  by  a  jnrv,  unless  a  jury 
was  waived.  The  value  of  the  land  being 
assessed  by  the  jury  or  the  court,  as  the  case 
might  be,  the  amount  of  the  assessment  was 
to  be  entered  as  a  jud^ent  against  the  com- 
pany, subject  to  review  by  the  8upreme 
Court  of  the  8tate  on  writ  of  error.  This 
mode  of  proceeding  was  followed.  The 
boom  company  and  tiie  land  owner  both  ap- 
pealed from  the  award  of  the  commissioners. 
When  the  case  was  brought  before  the  dis- 
trict court,  the  owner,*  being  a  citizen  of  an- 
other State,  applied  for  and  obtained  its 
removal  to  the  circuit  court  of  the  United 
States,  where  it  was  tried  before  a  Jury  and 
a  judgment  was  rendered  upon  their  award. 
We  held  that  the  appeal  in  that  case  was  a 
suit  within  the  meaning  of  the  Act  of  Con- 
gress authorizing  the  removal  of  causes  from 
the  state  to  the  federal  courts.  Mr,  Justice 
Field,  speaking  for  the  court,  said :  **  The 
proceeding  in  the  present  case  before  the 
commissioners  appointed  to  appraise  the 
land  was  in  the  nature  of  an  inquest  to  as- 
certain its  value,  and  not  a  suit  at  law  in 
the  ordinary  sense  of  those  terms.  But  when 
it  was  transferred  to  the  district  court  by  ap- 
peal from  the  award  of  the  commissi onen,  it 
took,  under  the  statute  of  the  State,  the  form 
of  a  suit  at  law,  and  was  thenceforth  subject 
to  its  ordinary  rules  and  incidents." 

In  Delaware  County  v.  Diebold  Safe  A  Lock 
Co.  it  was  held  that  where  a  claim  against 
a  county  is  heard  before  county  commission- 
ers, though  the  proceedings  are.  in  some 
respects,  assimilated  to  proceedings  before  a 
court,  yet  they  are  not  in  the  nature  of  a 
trial  inter  partes,  but  are  merely  the  allow- 
ance or  disallowance,  by  county  officers,  of  a 
claim  against  the  county,  upon  their  own 
knowledge,  or  upon  any  proof  that  may  be 
presented  to  them ;  but  that  an  appeal  from 
their  decision,  tried  and  determinea  by  the 
circuit  court  of  the  county,  is  a  suit  remov- 
able to  the  circuit  court  of  the  United  States. 

In  Kohl  V.  United  States  the  whole  pro- 
ceeding for  condemnation  of  land  as  a  site 
for  a  post-office  was  held  to  be  a  suit.  Mr, 
Justice  Strong,  delivering  the  opinion  of  the 
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a  see  wb;  a  owa  decisions  on  the  same  subject  tlut  wo 

_„ leof  the  gov-  accept  It  ss  correct. 

s  eminent  domain,  and  delennining  According  to  these   view*  the  proc^ding 

the  compensation  to   be  mode  for  it,  is  not,  below   was   not   properly   removable   to  the 

within  the  meaning  of  the  statute,  a  suit  at  circuit  court  of  llie  United  States,  and  ought 

common   law,  when    initiated    in   a   court, "  to  have  been   remanded   to   the  state  court. 

This  view  of  the  proceeding  ss  a  whole,  in-  The  decree  ijf  the  Circuit  Covrt  ii  reverted, 

stituted  and  concluded  in  a  court,  and   anal-  and  the  eauM  remanded  aiith  imtriittuint  to  rt- 

ogouB  to  the  proceeding  of  ad  guod  damnum  marid  lAe  lamt  to  Ae  iiale  emirt  from  imUcA  il 

At  common  law,  perhaps,  distinguished  this  tea*  remoced. 

Que  from  the  other  cases  before  referred  to.  

Two  of  the   other  cases  cited,  Oaine*  t. 

FiitnUi  and  miii  v.    flam,    arose  out    of  JOHN  B.  JENCKS  kt  ai...  Ei'n..  AppU., 

proceedings  to  set  aside  the  probate  of  wills ;  g 

and   although  the  granting    of  probate   of  a  THE  QUIDNICK  COMPANY  KT  Al. 

will  13  not  ordinarily  a  suit,  yet.    if    a  con-  " 

testation  arises,  and  is  carried   on   between  (Soe  8.  G  Hamfolph'i  EmcuIot  t.  QufdnWt  Oo,  Ba- 

parties  litigating  wiUteach   other,  the   pro-  porter's  ed.  IST-ua.) 
ceeding  then   becomes  a  suit.     As  observed 

by    Mt.  Justice  Matthews,  speaking  for  the  UnconteionabU    trantaclion,   tquity    mtt   not 

court  in    Elli*   y.  Daeii,  "Jurisdiction  as  to  earr;/  out—ipeculalire  purpotee—purekoM  t^ 

wills,  and  their  probate  as   such,  is  neither  ttotk—traniiffr  for  berujit  of  ereditoTt—Umg 

included  in,  nor  excepted  out  oi,  the  grant  d^lay^acheme  far  pertonai  gain— ii ate  deei»- 

of  judicial  power  to  Uie  courts  of  the  United  ton,  when  folUnied—aaiwr  of  right. 
6tAt«s.    So  lar  as   it  Is  £z  parte  and  merely 

admin  istrativa    it   is   not   conferred,  and   it  L    Wliore  tbe  complalDanl*  a«k  the  InierpoaltloD 

cannot  be  exercised  by  them  at  all  until,  in  °'  •  «•""  of  equity  to  eetabllsh  their  tiUa  to 

a  case  at  law  or  in   equity    its   exercise   be-  property  worth  over  half  a  million  at  dollaia.  oto- 

comes  necessary    to   Ktlle   a  controversy   of  f?'"*^J"  p'-'c'^  tJt  "w '""' ^""I""'*^ 

which  a  court  of  the  United  States  maj;  take  ^/r^rthrjoXu^^^'^^^Xrrd;'.!,""™,^ 

coenizance   by  reason   of  the  citizenship   of  porting  aelioo  of  a  court  of  equity. 

r    ,•      «-i.   ■■'r'''"'"^™   expre^d  g    Thooounisnot  bound  (o  abut  Itaeyeatotbe 

-.  Jui(i«   Miller    in    EeM    v    Beynolde.  ,,,dBnt  ch«r«oter  of   the   transaction,    tt    wfll 

which  was  the  case  of  a    creditor  instituting  neTCr  lend  its  aid  to  carry  out  an  uncoiuclonabie 

proceedinga  in   a  probate  court  against  the  bargBln.  but  will  leave  the  party  to  his remedr  at 

estate   of  his   deceased  debtor,  and  then   re-  law. 

moving  them   into  the   circuit  court  of  the  &    [{  theproperty,  wblob  waiitookof  aoompuiy, 

Unitea  States.  was  worttilesa,  tbe  attempt  to  keep  It  afloat  for 

The  principle  to  be  deduced    from  these  speciilatlvo  purpoaealanot  siichasihouldrootnn- 

cases  ia,  that  a  proceeding,  not  in  a  court  of  mend  ittoa  courtof  equity.   The partiea to aucb 

iustlce,  but  carried   on  by  executive  officers  a  tran Motion  ouBht  at  leaai  to  be  left  toUralr 

In  the  exercise  of  their  proper  functions,  as  remedlea  at  law. 

in   the   valuation   of  property   for    the    just  *-    Where  the  purchase  ta  one  simply  to  ipeculate 

distributionof  tazesoraasessments,  is  purely  upontheohanceaof  «uooeeBn.liyattaoktnBt™n^ 

administrstive  in    Ita  rharBcbT    and  rnnnnt  feta  of  larBB  property,  made  (or  the  benelltcrf 

f^  i^^^  i,y!.  Zmi.    llr^=T.  ^,tt    .^^  r^h  creditors,  and  to  deprive  them  of  ihebeoeOtaof 

In  any  just  sense   be  called  a  suit;  and  that  ,uoh  transleia,  equity  reftua  to  be  bound  by  tbo 

an  appeal,  in  auch  a  case   to  a  board  of  assess-  ^^^^  „,  ,,^  procedure,  or  to  lend  Its  Jd  to 

OtS    or    commissioners    having    no    judicial  ,uch  mere  speculative  purchase  which  thtealeni 

powers,    and    only  authorized   to    determine — . _ . 

questions  of  quantity,  proportion  and  value,  Note.— Aa  to  atsiipimentt  far  bene/U  of  enaoort. 

ia  not  a  suit ;  but  that  such  an  appeal    may  vAth  prcfercnca.  uAtn  raKd,  mhm  not,  see  note  ta 

become  a  suit,  if  made  to  a  court  or  tribunal  Marbiiry  v.  Brooks.  B:  623. 

having  power  to  determine  questions  of  law  Inicliat  «na  apivv  vOl  relieet  from  mWoft*  or 

and  fact,  either  with  or  without  a  jury,  and  fanoranct  of  maierialfaet.    See  noKto  H'Femn  v, 

there  are  parties  liticant  to  contest  the  case  TbtIo"".,*'  «•- 

le  facts  of  the  ' 

present    case,  it  aoea   not   seem   diiHcuU   to  "^"raw^a.^jiw^d^friiaeourtof  wprft*, 

come  to  a  decision.      We  have  seen  that,  al-  andvihen  not.   SeenMc  to  Burcbell  v.  Hanh,ia: 

though  the  appeal  from   the   assessment  was  ^ 

made  to  the     county   court"  eo  nomine,    yet  ^■lae(in»IIa(lono/ad(«Ioraeantraet,lne9U<lv. 

that   this  is  not  a   judicial   body,    invested  for  fraud.  comxalmfTit   or  mitrtpreienfntiim,  see 

with  judicial  functions,  except  in  matters  of  note  to  Kebleit  v.  MacFarland.  23;  4T1. 

probata;  but  is  the  executive  or  administra-  WHendeea  a.v<Med  (n  apHty.bv  frmd.fmantty. 

tive  board  of  the  county    charged  with  the  drunlienrKn.dttrem,vndueinSumce,  fraud  on  mar- 

management  of  its  financial   and  executive  nage,  from  aard  to  vaardian.  from  heir  t^  executor, 

affaire.     Accorfing   to   the    principles   laid  cestui  que  tr.»t  (a  t™^- (mbtrfWy    Bee  not.  to 

down  by  the  state  court,   the  acts  of  this  ^'J^   '\^!^Z;  .,T,:..^h.  ™i^^f™„h<ii 

board,   in  matters  of  taxation,  are  as  purely  („^u„.   seenoW  to  Davti  v.Tileetoo.lS:  m 

administrative  as  are  those  of  the  county  as-  ^, to stattUi of  lAtnUalUmt, a»ai>pllealji»  to equivj 

aessors  In  making   the   original   assessment,  eowa,  nee  now  to  Thomas  v.  Brockeobrough,  ft  »rr. 

Although  we  are  not  concluded  by  this  de-  .ai  to  statute  a/  LlmidiUoru.  <n  ea»t»  of  frtuut.  bi 

cision.  It  I*  so  much  in  harmonj  with   our  iqaUy,  see  not*  to  Steams  v.  Page.  IZ:  B2S. 
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I11J1U7  ud  mln  to  houeat  oredluin,  wbo  Iuito 
tnuud  fur  Uie  payment  of  tbelr  dobCa  to  the 
l^al  validity  of  proceedlns*  ttaeretofore  taken' 

t,  liODg  del>r  !■  auOlcleiit  (0  Juatltj  ■  court  of 
equity  In  refuslnn  toy  oaslBUnce  to  iuob  attack 
upon  the  validity  or  BuBlolency  of  tlie  tianslen. 

ft.  When  there  Is  a  acheiiie  for  great  pereunol  gain 
at  the  ezpenae  of  equally  deeervlntr  credltora. 
coupled  with  lonir  delay,  equity  will  refuge  to 
lead  Ita  aid  to  the  aooompllitanient  thereof. 

7.  When  the  biBheat  oourt  of  a  Sute  offlrnu  that 
a  ooavayanoe.  nutd«  by  a  deblor  to  a  trustee  for 
the  benefit  of  oredlton,  !■  valid  under  (he  atat- 
utoi  at  that  State,  this  oourt  will  follow  that  nil- 
Ins,  unlera  upon  clear  conrlotlon  that  It  wai 
wrong,  even  thourb  that  statute  wai  aoamion  to 
other  States,  in  which  a  dutereat  mUns  baa  ob- 

%.  Where  a  debtor.  ha*liif  large  and  acatleted 
propertlea.  and  being  much  embariaaaed,  (rana- 
ttttt  bla  property  tor  the  beaeDt  of  faU  credltora 
•quaUy.  equity  requires  that  any  creditor  wbo  Is 
not  vUltrSed  with  Uie  provtsions  of  luob  transfer 
aball  aot  promptly  in  cballengo  thereof,  or  nlae  be 
Bdludged  to  have  waived  any  right  of  cbaUenge. 
[No.  218.] 

Atvvtd  Mar.  13.  U.  1S90.   Detidtd  Apr.  U,  1890. 

APPEAL  from  &  decree  of  the  Circuit  Court 
<a  the  Uolted  States  for  tlie  District  of 
Rtaode  Island  dismissing  a  suit  in  eouitj 
tnvuKht  to  estAblish  the  title  of  Evan  Itan- 
doipE  to  4,023  Bbaree  of  the  capital  stock  of 
tbe  Quidnick  Company,  purch^ed  on  execu- 
tion sale.    Affirmed. 

The  facts  are  stated  in  the  opiatoD. 

Mefr:  BanJ.  F.  Butler  and  O.  D.  Bftr- 
r«tt,  for  appellanU : 

The  rules  of  property  dulv  recognized  by 
tbe  state  law  furnish  tbe  guide  to  the  courts 
of  the  United  Slates  upon  questions  of  title. 

aim*  V.  Inine.  8  U.  8.  8  ball.  425,  156  {1 : 
M5,  670)  ;  Waring  v.  Jaeiton,  28  U.  S.  1  Pet. 
570  (1 :  2661  :  Airtj  v.  Manon,  26  U.  S.  I  Pet. 
fiOS  (7  :  289)  ;  Bank  of  Hamilton,  v.  Dumey. 
ai  U.  B.  2  Pet.  4S2  (7  :  498)  ;  Einde  v.  Vat- 
tier.  80  U.  8.  S  Pet.  398  (B :  188}  ;  Clarke  v. 
Omth.  86  U.  S.  18  Pet.  IBS  (10  ;  123)  :  Wil- 
eozf.JaektoTi,  88  U.  B.  18  Pet.  496(10:284)  ; 
Ami*T.Bmilh.<\V.  8.  18  Pet.  303  10:973): 
PWur  T.  Baidanan.,    61   U.  8.  20  How.   186 

il3 :  S7») ;  Xila  v.  Caidu^,  39  U.  S.  3  Wail. 
S  (17;  7se)  ;  Bayerque  v.  Ofbm,  1  McAll. 
IIS;  Nnt  Bngland  Sertte  Go.  v.  Bliven,  8 
BUtchf.  240. 

The  federal  courts  are  bound  to  follow  the 
course  of  decisions  of  the  highest  court  of  the 
State  fn  the  construction  of  its  statutes,  if  tbe 
course  has  been  uniform. 

Toantend  v.  Todd,  91  U.  8.  462  (28 :  418)  ; 
Oraftanv.  Cumming*.  99  D.  8.  100  (25:  886). 

All  unauthoriKed  record  of  a  deed  la  not 
conatructive  notice. 

Story,  Eq.  Jur.  g  404. 

If  the  registry  Is  not  in  compliance  with 
the  law.  It  is  a  mere  nullity. 

Wnjst  V.  Beekman.  1  Johns.  Ch.  800 ;  Za 
ttniche  w.  Duntaii}/,  1  Bch.  i  Let.  1G7 ;  Car- 
penUr  v.  Azter,  75  U.  S.  8  Wall.  532  (IB; 
481)  ;  EeiHtr  v.  Fortner,  2  Binney,  40 ;  Wood 
t.  Cothraat,  89  Vt.  «49. 

Recording  of  a  deed  defective  In  a  statute 
'  requisite  does  not  give  notice. 

Wattm  T.  Wau,  6  Conn.  468 ;  Carter  v. , 
1S&  u.  & 
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m,  8  Conn.    S5S-568;  DieJdnion  t. 

,  27  Conn.  Ill,  112. 
ircuit  court,  having  first  acquired  ]a> 
)D  of  the  subject  matter  and  of  tb« 
cannot  be  deprived  of  it  by  any  suh- 
suit  in  the  state  court  or  elsewhere, 
n  V.  Jama.  11  R.  I.  89 ;  Hagan  v. 
15  U.  8.  10  Pet.  400  (0 ;  470)  ;  Wallatt 
TineH,  38  U.  B.  18  Pet.  186  (10 :  flS)  j 
.  Melver,  22  D.  8.  9  Wheat.  582  (6: 
'alUa  V.  Daler,  1  Curt.  178;  Buck  v, 
70  U.  B.  3  Wall.  834  (18 :  257) . 
eed  of  Nov.  1,  1878,  upon  lU  face  U 
against  the  Statute  of  Elizabetlt. 
Ifv.  Sproffiu  Mfg.  Co.  49  Conn.  282; 
iVot.  Bank  v.  Spraaut,  21  Biatchf. 
Fed.  Bep.  791,  792 ;  ChaSu  v.  BatA- 
Hackey,  45B ;  Qardner  v.  Commereiat 
■,!ik.  95  111.  298.  808. 
Quii  has  jurisdiction  of  a  case  for  one 
,  it  will  retain  it  for  all  purposes, 
it  such  relief  as  tbe  parties  show  them- 
Qtitlcd  to  receive. 

y,  Eq.  Jur.  §  699 ;  D(mwi  t.  BritUi, 
.  374. 

d  containing  provisions  contrary  to  ft 
is  void  in  toto. 

7  V.  Clarke,  14  Johns.  4S8 ;  Jfutwy  t. 
!S  Vt.  472 ;  Barnum  v.  Eemnttad,  7 

__  „_,  JBB;  Bump,  Fraud.  Conv,  8M. 
A  deed  void  in  part  is  entirely  void. 
Feeder  v.  ffaaet,  10  Conn.  50. 
The  deed   of  Nov.  1.  1878,   is  valid  as  be> 

tween  the  erantors  and  grantee,  whatever  may 

be  ita  validity  as  to  third  parties. 
Bump,   Fraud.  Conv.  4^;  Beaa  v.  Smith, 

2  Mason,    252,    274 ;  Bandati   v.    PhiUipi.    8 

Mason,  878,  388 ;  Pmier  v.  WmiaTtu.  9  N.  T. 

142 ;  Brovmell  v.  CurtU.  10  Paige,  210.  211 : 

Chapin   v.  I^ate,    10  Conn.    69 ;    Matdert  t. 


15 1  filM  V.  Bloom, 


only. 

Whitman  v.  Cox,  26  He.  I 
19  Johns.  458. 

Mam.  C.  Prank  Farkhurit,  Arthur  L. 
Brown,  A-uguttiu  S.  MilUr,  Joaaph  C.  Elj 
and  William  L.  Pnttuun,  for  appellees : 

Randolph's  title  is  invalid. 

The  provisions  of  statute  as  to  advertise- 
ment must  be  followed  and  tbe  statute  must 
be  strictly  construed. 

Wilcox  V.  Emerton.  10  R.  I.  270 ;  Titeomb 
V,  Union  Mariiu  Fire  In*.  Oo.  8  Mass.  826, 
334  ;  Soot  v.  aarkietaHier.  17  Haas.  240,  243 ; 
343 ;  ffenderion  v.  Hayi,  41  N.  J.  h.  887.  801 ; 
Fourth  Nat.  Bank  y.  Franeklyn,  120  U.  S. 
747  (30:  825). 

The  proceedings  upon  attachment  and  exe- 
cution in  Randolph's  suit.  Involving  3.104 
shares,  are  void. 

Amyv.  WatCT-toten,  I30U.  8.816(82:050); 
Princeton  Bunk  v.  Orota;  23  N.  J.  L.  883; 
Stamford  Bank  v.  Pin-it,  17  Conn.  269 ;  BlaiV 
V.  CompCon,  83  Mich.  414.  442,  448 ;  Van 
yormjin  v.  Jaehion  Oireuit  Judge,  45  Mich. 
204 ;  Oou  Mfg.  Co.  v.  FeopU.  4  111.  App.  510 ; 
Sheldon  v.  Cemslock,  8  R.  I.  84 ;  Whitaker  v. 
Jeneket.  0  R.  I.  891 ;  Wileof  v.  Emarmm,  10 
R.  I.  270. 

Randolph's   bill    must   therefore   be   dis- 
missed, because  he  fails  to  establish  hla  title, 
SOI 
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even  admitting  that  the  prior  conveyances  of 
the  8ttx:k  were  fraudulent. 

Bump,  Fraud.  Conv.  (3d  ed.)  461,  463; 
Wanamaker  v.  B&ices,  86  Md.  42,  57 ;  Russell 
V.  Dyer,  40  N.  H.  178 ;  (hcen  v.  Dixon,  17 
Conn.  492,  497,  498;  Rusa  v.  ButUrfeld,  6 
Cush.  242;  Henderson  v.  Hays,  41  N.  J.  L. 
887-891 ;   Wilcox  v.  Emerson,  10  R.  I.  270. 

The  Supreme  Court  of  Rhode  Island  ac- 
quired prior  jurisdiction  and  settled  the 
title. 

Attleborough  Nat.  Bank  v.  Northwestern  Mfg, 
Co,  28  Fed.  Rep.  113;  HeidHtUr  v.  Elizabeth 
Oil  Cloth  Co.  112  U.  8.  204  (28:  729)  ;  Hop- 
pin  V.  Buffum,  9  R.  I.  518 ;  Lippitt  v.  Amer- 
ican Wood  Paper  Co.  14  R.  I.  801 :  Sayles  v. 
Bates,  15  R.  I.  842,  846. 

By  the  law  of  Rliode  Island  the  assent  of 
creditors  to  such  an  assignment  is  presumed. 

Smith  V.  MiUett,  11  R.  I.  528,  538;  Stone 
V.  King,  7  R.  I.  858 ;  SadXier  v.  Fallon,  4  R. 
I.  490 ;  Spencer  v.  Jackson,  2  R.  I.  85. 

The  relief  prayed  for  cannot  be  had  by  rea- 
son of  Equity  Rule  No.  94,  and  principles 
akin  thereto. 

TayUxr  v.  Holmes,  127  U.  S.  489  (82 :  179)  ; 
Breuoer  v.  Boston  Theatre  Proprs.  104  Mass. 
878;  Dunphy  v.  Trareller  Newspaper  Asso.  6 
New  Ene.  Rep.  99,  146  Mass.  495. 

Randolph  is  estopped,  as  against  the  bona 
fide  purchasers,  for  full  value,  without  no- 
tice. 

The  rule  of  lis  pendens  does  not  apply  to 
these  purchasers. 

Oreen  v.  Rick,  121  Pa.  180 ;  Ftiine  v.  Root, 
121  111.  77 ;  Dovey*s  App.  97  Pa.  158. 

The  mortgage,  deed,  special  transfers  of 
the  Quidnick  stock  to  Chafee,  and  the  assign- 
ments of  April  6,  1874,  were  properly  exe- 
cuted. 

Dent  V.  Ferguson,  132  U.  S.  60-68  (88 :  242)  ; 
Maulton  v.  Chqfee,  22  Fed.  Rep.  27 ;  Mora- 
wetz,  Priv.  Corp.  (2d  ed.)  §  630;  PittOmrgh, 
C,  dh  St.  L.  R.  Co.  V.  Keokuk  Bridge  Co.  181 
U.  S.  871,  881  (88 :  157,  160) . 

The  claim  is  barred  in  equity. 

Carroll  v.  Green,  92  U.  S.  609  (23 :  788)  ; 
Ohapin  V.  Freeland,  142  Mass.  388 ;  Campbell 
V.  Holt,  115  U.  S.  620  (29 :  488) . 

Nothing  can  call  forth  a  court  of  equity 
into  activity  but  conscience,  good  faith  and 
reasonable  diligence.  Where  these  are  want- 
ing, the  court  is  passive,  and  does  nothing. 

Brawn  v.  Buena  Vista  County,  95  U.  S.  157, 
160  (24 :  422)  ;  Speidel  v.  Henriei,  120  U.  S. 
877-887  (80 :  718-720)  ;  Aldridoe  v.  Mvirhead, 
101  U.  S.  897  (26 :  1018)  ;  Muirhead  v.  Al- 
dridgs,  14  Nat.  Bankr.  Reg.  249 ;  Codman  v. 
Rogers,  10  Pick.  112;  Angell,  Lim.  (6th  ed.) 

96 ;  Buswell,  Lim.  and  Adverse  Possession, 

159 ;  Wood,  Lim.  §  118 ;  SebHng  v.  Sebnng, 
te  N.  J.  Eq.  69 ;  Pom.  Eq.  Jur.  §§  418.  419. 

There  is  a  direct  bar  by  the  Statute  of 
Limitations. 

WaUrman  v.  Sprague  Mfg.  Co.  14  R.  I.  48 ; 
Wood,  Lim.  g  41 ;  Lord  v.  Morris,  18  Cal. 
482,  490 ;  McDowell  v.  Ooldemith,  24  Md.  214, 
280 ;  Hodges  v.  Taylor.  67  Tex.  196 ;  Scfimucker 
y.  SibeH,  18  Kan.  104 ;  Pom.  Eq.  Jur.  §  816 ; 
Mb  parte  Stray,  L.  R.  2  Cli.  874. 

Randolph,  as  a  creditor  of  the  firm  of  Hoyt, 
fipragues  &  Co.,  has  no  interest. 

M&ou  y.  First  Nat.  Bank,  104   U.  8.  580 


(26 :  884)  ;  MuiriU  v.  NeiU,  49  U.  8.  8  How. 
414,  426  (12:  1140)  ;  Smith  v.  SeU,  18  Wert. 
Rep.  843.  114  Ind.  229. 

The  instrument  of  Nov.  1,  1878,  was  not 
fraudulent. 

Brett  V.  Carter,  2  Low.  459 ;  Miller  v.  Jonet, 
15  Nat.  Bankr.  Reg.  154 ;  Ex  parte  Mereer,  L. 
R.  17  Q.  B.  Div.  290-295 ;  Oocffrey  v.  FMs, 
L.  R.  13  App.  Cas.  503 ;  Warner  y.  Norimi, 
61  U.  S.  20  How.  460  (15 :  958)  ;  Cook  y. 
a>rtheU,  11  R.  I.  482,  484;  WillianuiY.  Brigog, 
11  R.  I.  476 ;  Williams  v.  Winsor,  12  R.  !/• ; 
Spencer  v.  Jackson,  2  R.  I.  85 ;  Halsey  v.  Wha- 
ney,  4  Mason,  206. 

The  instrument  of  Nov.  1,  1878,  is  a  com- 
mon-law mortgage. 

Ch(tfee  V.  Fburth  Nat.  Bank,  71  Me.  628; 


De  Wolf  V.  Sprapie   Mfa.    Co^  49  Conn.  818, 

\eMfQ 
Smith  V.  MilUtt,  12  R    I.  69,  61 ;  Alton  y. 


820 ;  Austin  v.  league 


Co.  14R.  L  476; 


Harrison,  L.  R.  4  Ch.  622.  626. 

The  deed  was  free  from  fraudulent  intent. 

Hazard  v.  Griswold,  21  Fed.  Rep.  178, 178 ; 
Huiskamp  v.  Moline  Wagon  Co.  121  U.  8.  810- 
819  (80 :  971)  ;  Emerson  v.  Senter,  118  U.  8. 
10  (80 :  51)  ;  Nichols  v.  Reynolds,  1  R.  L  80- 
37 ;  Spencer  v.  Jackson,  2  R.  I.  BH,  46 ;  Broekt 
V.  Marbury,  24  U.  S.  11  Wheat.  78.  90,  98 
(6 :  423,  429,  480)  ;  Hartshorn  v.  Eamm,  81 
Me.  08;  Pike  v.  Baeon,  21  Me.  286;  Pidtdsek 
V.  Lyster,  8  Maule  &  S.  871 ;  Wait,  Fraud. 
Conv.  (2d  ed.)  21,  435;  Burnll,  Assign- 
ments  (5th  ed. )  §  886 :  Bump,  Fraud.  Cony. 
(3d  ed.)  187,  396;  Halsey  v.  Whitnew,  4 
Mason.  206 ;  Sleeper  v.  Chapman,  131  Haaa 
404-409. 

A  trustee  may  safely  do  that,  without  a  de- 
cree of  the  court,  which  the  court,  on  a  oan 
made,  would  order  or  decree  him  to  do. 

Perry,  Trusts,  §  476;  Woodward  y.  Mmr- 
shaU,  22  Pick.  475 ;  Burrill,  Assignments 
(5thed.)§896. 

That  the  mortgagor  remains  in  posseasion 
and  enjoyment  of  the  property,  raises  no  pre- 
sumption of  fraud. 

Robinson  v.  EUioU,  88  U.  8.  22  Wall.  618^ 
528,  524  (22 :  758,  762,  768);  Means  y.  Dowd, 
128  U.  S.  278  (82:  429)  ;  Fischer  v.  Fkfwn, 
181  Mass.  888,  884 ;  WiUiams  v.  Wimor,  18 
R.  I.  9 ;  WiUiams  v.  Briggs,  11  R.  I.  476. 

Assiniments  of  April  6,  1874,  cover  all 
stock  claimed  in  this  case. 

Fourth  Nat.  Bank  y.  Franektyn,  120  U.  8. 
747  (30 :  825)  ;  Jeseup  y.  Hulse,  21  N.  Y.  108; 
Janes  v.  WhiUyread,  11  C.  B.  406 ;  CoaUt  r. 
Williams,  7  Ezch.  205 ;  Boldero  v.  London  S 
W.  L.  d  D,  Co.  L.  R.  6  Exch.  Diy.  47 ; 
Estes  V.  Qunter,  122  U.  S.  460  (80:  1888)  ; 
Chafee  v.  Fourth  Nat.  Bank,  71  Me.  614. 

Mr.  Justice  'Brewer  delivered  the  opinion 
of  the  court : 

On  AuRust  2,  1888,  Evan  Randolph,  tlie 
testator  of  complainants,  filed  his  bill  in 
equity  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  for  the 
purpose  of  establishing  his  title  to  4,088 
shares  of  the  capital  stock  of  the  Quidnick 
Company,  claiming  to  have  purchased  these 
shares  on  execution  sales  in  March,  1888, 
for  |275.  The  Quidnick  Company  was  a 
corporution  organized  under  the  laws  of 
Rhode  Island,  in  May,  1808,  with  a  capitil 

188U.&. 
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«tock  of  $500,000,  divided  into  5,000  shares. 
Prior  to  December  1,   1873,  the  corporation 
iiad  purc]i;ised    some    of    its  own   stock,  so 
"that  there  was  then  outstanding  only  4,349 
^shares,  of  which  327  were  held  by  tlie  estate 
•of    Edward    Hoyt,    deceased ;    and    the    re- 
mainder, being  the   4,022  shares    in  contro- 
Tcrsy,  by  Amiisa,  William,  Fanny  and  Mary 
Sprague,  and  the  A.  &  W.  Sprague  Manufac- 
turing Company.     At  this  time  the  Spragues, 
who  were  largely  engaged  in  manufacturing 
and  other  business,  became  embarrassed,  and 
executed  the  tninsfers  hereinafter  referred  to, 
and  which  have  become  the  source  of    much 
litigation.     Notwithstanding  the  embarrass- 
ments of  the  Spragues,  The  Quidnick  Ck)m- 
pany  was  entirely  solvent,  out  of  debt  and 
the  owner  of  large  properties.     Its  stock  was 
valued,  by  a  committee  of  the  creditors  of 
the  Spragues  at  that  time,  at  $374  a  share ; 
and  the  dividends  which,  in  the  winter  after 
the  filing  of  this  bill,  the  stock  was  entitled 
to  as  the  proceeds  of    the  sale    of  property 
and  otherwise,  amounted  to  over  half  a  mil- 
lion of  dollars.     In  other  words,  these  com- 
plainants are  asking  the  interposition  of  a 
court  of  equity  to  establish  their  title   to 
property  worth  over  half  a  million  of  dollars, 
obtained  by  purchase  at  execution  sales  for 
$275.     The  immense  disproportion  between 
the  value  and  the  cost  shocks  the  conscience 
of  a  chancellor  and  forbids  the  supporting  ac- 
tion of  a  court  of  equity.     Some  rights  must 
liave  suffered  and  some  wrongs  must  have 
b^n  done  by  such  a  transaction,  and  a  court 
oi  equity  properly  says  that  it  will  not  lend 
its   aid  to  further  such  an   unconscionable 
^peculation.    The  case  of  Mimmppi  d  M.  R. 
<%.  V.  OnmtDdl,  91  U.  8.  643  [23 :  367],  forci- 
^\y  illustrates  this  rule.     In  that  case,  Harri- 
n  recovered  a  judgment  in  the  Circuit  Court 
<t  the  United  Stat>es  for  the  District  of  Iowa, 
gainst  Muscatine  County,  for  $6,500.     Un- 
er  an  execution  on  that  judgment,  the  mar- 
al  assumed  to   levy  on  seventeen  hundred 
id  fourteen  shares  of  the  capital  stock  of  the 
ississippi  and  Missouri  Railroad  Company, 
longing  to  Muscatine  County,  and  sold  the 
_me  at  public  auction  to  Cromwell,  for  the 
am  of  $50.     The  latter  filed  his  bill  against 
railroad  company  and  the  county  to  com- 
la  transfer  of  this  stock.     The  case  was 
presented  to  this  court  in  two  aspects :    By 
<^>ne,  the  stock  in  the  company  was  worthless, 
s^md  in  reference  to  that  the  court  observed : 
"*"The  property  of  the  company  was  gone ;  its 
""franchises  were  ffone ;  the  amount  which  the 
^stockholders  had   arranged    to   realize  was 
,^ne ;  and  consequently  the  stock  could  have 
Men  nothing  but  an  empty   name,  and  the 
-attempt  to  keep  it  afioat  for  speculative  pur- 
poses is  not  such  as  should  recommend  it  to 
a  court  of  equity.     The  parties  to   such  a 
transaction  ought  at  least  to  be  left  to  their 
femedies  at  law.     A  court  of  equity  should 
have  no  sympathy  with  any  such  contrivances 
to  gain  a  contingent  or  speculative  advantage, 
if  any  such  is  to  be  gamed.''    B^  the  other, 
it  appeared   that  through  certain  arrange- 
ments between  this   railroad   company   and 
•another  there  was  a  possibility  of  realizing 
•sixteen  per  cent  on  the  par  value  of  the  stock, 
which,  with  interest  to  the  time  of  the  bring- 


ing  of  the  suit,  amounted  to  over  $32,000. 
And  with  reference  to  that,  the  court  said : 
**  He  comes  into  court  with  a  very  bad  grace 
when  he  asks  to  use  its  extraordinary  powers 
to  put  him  in  possession  of  thirty  thousand  [46< 
dollars'  worth  of  stock  for  which  he  paid 
only  fiftjr  dollars.  The  court  is  not  bound 
to  shut  Its  eyes  to  the  evident  character  of 
the  transaction.  It  will  never  lend  its  aid  to 
carry  out  an  unconscionable  bargain,  but 
will  leave  the  party  to  his  remedy  at  law." 
No  language  could  be  more  appropriate  to 
the  case  before  us.  Either  this  stock  had 
been  so  appropriated  by  prior  transfers  and 
transactions  as  to  be  absolutely  worthless  in 
the  hands  of  the  Spragues,  or  else  it  repre- 
sented more  than  a  half  million  of  dollars. 

It  is  doubtless  true  that  property  of  large 
value,  both  real  and  personal,  may  be  in- 
cumbered with  mortgages  or  other  liens  to 
an  amount  something  like  its  value,  so  that 
there  remains  in  the  owner  but  an  equity  of 
redemption  of  trifling  value ;  and  a  creditor 
may,  at  execution  sale,  or  otherwise,  buy  at 
a  small  price  such  equity,  with  a  view  to 
redemption  from  the  liens;  and  a  court  of 
equity  will  then  lend  its  aid  to  put  him  in 
a  position  where  he  may  safel v  redeem.  But, 
as  will  appear  from  facts  to  be  narrated  sub- 
sequently, this  is  not  such  a  case.  The  pur- 
chase was  purely  speculative.  If  the  trans- 
fers theretofore  maae  by  the  Spragues  for  the 
benefit  of  their  creditors  are  sustained,  the 
purchaser  takes  nothing.  If  they  are  not  to 
be  sustained  they  fail  in  toto,  and  the  entire 
value  of  the  property  belongs  to  this  pur- 
chaser. So  his  purchase  is  one  simply  to 
speculate  upon  the  chances  of  successfully 
attacking  transfers  of  large  property,  made 
for  the  benefit  of  creditors,  and  with  the 
view  of  depriving  them  of  the  benefits  of 
such  transfers.  It  is  a  case  where  equity, 
true  to  its  ideas  of  subctantial  iustice,  re- 
fuses to  be  bound  bv  the  letter  of  legal  pro- 
cedure, or  to  lend  its  aid  to  a  mere  specu- 
lative purchase  which  threatens  injury  and 
ruin  to  a  large  body  of  honest  creditors, 
who  have  trusted  for  the  payment  of  their 
debts  to  the  legal  validity  of  proceedings 
theretofore  taken. 

Again,  beyond  the  question  of  amount,  is 
the  matter  of  time.  The  transfers  by  the 
Spragues  were  in  1878.  These  execution  pur- 
chases were  in  1888.  The  transfers  in  1878 
were  not  made  hastily,  ui>on  the  judgment 
of  the  debtors  alone  or  without  consultation 
with  creditors.  On  the  contrary,  all  credit- 
ors were  invited,  committees  were  appointed 
by  them, '  conferences  had,  and  after  weeks  [461 
of  examination  and  deliberation  the  sub- 
stantial features  of  the  arrangements  were 
agreed  ui>on  between  the  creditors  and  debt- 
ors. •  The  interests  involved  were  immense. 
The  committee  of  creditors  appointed  to  ex- 
amine into  the  assets  and  liabilities  reported 
the  former  at  $19,495,247,  and  the  latter  at 
$11,475,443.  These  assets  were  various  in 
character — manufacturing  stocks,  real  estate, 
stock  in  banks  and  other  corporations,  bonds, 
etc.  They  were  widely  scattered — in  Rhode 
Island,  Maine,  Connecticut  and  other  States 
and  Territories.  These  various  properties 
were  placed  in  the  hands  of  a  trustee,  to  be 
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managed  and  disposed  of  for  the  benefit  of 
creditors ;  and  the  provisions  of  the  arrange- 
ments were  accepted  by  nearly  all  the  credfit- 
ors.  By  these  arrangements  it  was  provided 
that  the  trustee  might  continue  the  manu- 
facturing business ;  and,  in  pursuance  of  the 
authority  thus  conferred,  he  did  continue  it, 
and  before  August,  1881,  the  amount  of  man- 
ufacturing business  done  by  him  was 
$29,802,286.10. 

The  executions  under  which  the  stock  was 
purchased,  as  alleged,  were  issued  upon  two 
judgments— one  in  favor  of  Evan  Raiidolph, 
and  the  other  in  favor  of  Horatio  N.  Water- 
man, each  a  creditor  at  the  time  of  the  trans- 
fers in  1873.  Randolph  commenced  his  ac- 
tion in  October,  1875,  as  a  personal  action 
against  the  Spragues.  After  service  of 
summons,  nothing  seems  to  have  been  done 
until  the  14th  of  August,  1882,  at  which 
time  an  attachment  was  issued,  and  an  at- 
tempted levy  made  upon  the  stock.  Judg- 
ment was  rendered  March  7,  1888.  Water- 
man commenced  his  action  in  October,  1882, 
and  immediately  thereafter  placed  an  attach- 
ment on  the  stock.  It  will  thus  be  perceived 
that  these  creditors  made  no  attack  upon  the 
validity  of  the  transfers  until  1882,  nearly 
nine  years  after  they  had  been  executed,  when 
nearly  all  of  the  creditors  had  accepted  the 
provisions  of  the  transfers ;  and  the  trustee, 
in  consequence  of  the  duties  imposed  upon 
him  by  the  transfers,  had  done  nearly  $80,  - 
000,000  of  manufacturing  business,  besides 
managing  and  disposing  of  other  properties 
trans&rred.  The  transfers  contemplated  no 
preference  between  creditors,  and  were  for 
[462]  the  benefit  of  all  alike  who  assented  to  their 
provisions.  Indeed,  if  preferences  had  been 
contemplated,  the  Bankrupt  Law  of  the 
United  States  was  then  in  force,  and  mi^ht 
have  been  Invoked  to  prevent  anv  inequality 
between  creditors.  In  fact,  in  the  spring  of 
1874  bankrupt  proceedings  were  commenced, 
but  were  withorawn  on  tne  execution  by  the 
Spragues  of  additional  convej^anccs  deemed 
necessarv  to  perfect  full  title  in  the  trustee. 
Under  the  circumstances,  the  long  delay  is 
sufficient  to  justify  a  court  of  equitv  in  re- 
fusing any  assistance  to  this  attack  upon 
the  validitv  or  sufficiency  of  the  transfers. 
True,  Randolph  and  Waterman  did  not  be- 
come parties  to  the  proceedings  by  which  the 
property  of  the  Spragues  was  placed  in  the 
hands  of  the  trustee,  and  therefore  are  not 
estopped  by  any  affirmative  action  in  support 
thereof ;  but  their  inaction  for  such  a  length 
of  time  equitably  forbids  their  present  attack. 
They  knew  of  the  transfers  at  the  time  they 
were  made ;  that  they  contemplated  equality 
between  the  creditors;  that  nearly  all  the 
creditors  assented  thereto ;  that  the  trustee, 
relying  thereon,  was  carrying  on  a  vast  and 
extensive  business;  that  the  doors  of  the 
bankrupt  court  were  open ;  and  that,  if  they 
were  dissatisfied  with  tne  arrangements,  they 
could  invoke  the  aid  of  that  court,  whose 
rulings  and  proceedings  would  assure  abso- 
lute equality  between  all  creditors,  and  the 
appropriation  of  all  Hie  property  of  the 
Spragues  for  the  eoual  benefit  of  such  cred- 
itors. Yet  they  did  nothing ;  they  waited 
until  the  Bankrupt  Law  wm  repealed,  until  1 


the  result  of  the  arrangements  between  Um 
Spragues  and  their  creditors,  voluntarily 
entered  into,  was  fully  developed ;  and  then, 
at  the  end  of  nine  years,  attempt  to  place  a 
legal  levy  on  a  part  of  the  transferrea  prop* 
erty,  and  say  that  the  arrangements  were  n* 
legal  and  wrong,  and  now  invoke  the  aid  of 
a  court  of  equity  to  give  them,  for  a  trifling 
amount,  a  valuable  portion  of  the  property. 
If  they  were  not  satisfied  with  the  leffalitj 
and  equity  of  the  proceedings,  they  would 
have  antagonized  them  sooner.  Equity  lovet 
equality ;  and  if  they  did  not  believe  that 
these  proceedings  were  legal  and  equitable, 
they  should  promptly  have  invoked  the  aid 
of  the  bankrupt  court  or  made  other  assertion 
of  legal  rights.  They  might  not  equitably 
wait  the  outcome  of  the  proceedings,  expect* 
ing  to  approve  if  they  worked  out  full  pay* 
ment  of  all  creditors,  and  ready  to  atta^  if 
the  scheme  proved  a  failure.  Good  faith  to 
other  creditors  required  that  they  act 
promptly.  We  do  not  rest  this  upon  any 
mere  Statute  of  Limitations.  Equity,  a4i* 
ministering  its  remedies  in  accordance  with 
its  own  niles,  affirms  that  the  best  of  riffhtn 
may  be  lost  by  unreasonable  delay  in  tneir 
assertion,  and,  when  coupled  with  long  delay 
is  a  scheme  for  ^reat  personal  gain  at  tlio 
expense  of  equally  deserving  creditors,  H 
refuses  to  lend  its  aid  to  the  accomplishment 
thereof. 

But  we  need  not  rest  upon  these  consider- 
ations alone.  The  circuit  court  dismissed 
the  bill,  on  the  ground  that  the  Supreme 
Court  of  the  State  of  Rhode  Island  had  de- 
cided that  the  first  and  principal  conveyanoa 
by  the  Spragues  to  their  trustee  was  valid 
under  the  state  statute.  Austin  v.  Spramis 
J^a.  Co.  14  R.  I.  494.  This  ruling  it  had 
followed  in  an  earlier  case.  MmUion  y.  Cha' 
fee,  22  Fed.  Rep.  26.  Unquestionably,  if  that 
conveyance  and  the  transfers  immediately 
following  were  valid,  the  complainant's  tes- 
tator took  nothing  by  his  purchase. 

It  is  unnecessary  to  place  our  judgment 
solely  upon  the  decision  of  the  Supremo 
Court  of  Rhode  Island,  in  the  case  cited; 
and  yet  it  is  worthy  of  most  respectful  con- 
sideration, both  because  it  is  a  decision  of 
the  highest  court  of  the  State  in  which  the 
transactions  took  place,  and  also  because  it 
reviews  all  the  objections  made  to  the  con- 
veyance with  clearness  and  ability.  As  to 
the  construction  of  a  state  statute,  we  gener- 
ally follow  the  rulings  of  the  highest  court 
of  the  State  (Bacon  v.  Northwestern  Mut,  Lff^ 
Ins.  Co.  181  U.  S.  258  [88:  128],  and  cases 
cited  in  opinion)  ;  and  as  to  other  matters, 
we  lean  towards  an  agreement  of  views  with 
the  state  courts.  Burgess  v.  Seligman^  lOT 
U.  S.  20,  84  P7 :  8591 .  So,  when  the  high- 
est court  of  a  State  affirms  that  a  conveyance, 
made  by  a  debtor  to  a  trustee  for  the  benefit 
of  creditors,  is  valid  under  the  statutes  of 
that  State,  we  sliould  ordinarily,  in  any  case 
involving  the  validity  of  such  conveyance, 
follow  that  ruling,  even  though  that  statute 
was  common  to  many  States,  and  in  others  a 
different  ruling  had  obtained. 

Now,  in  1873,  as  heretofore  stated,  tlie 
Spragues  became  embarrassed,  all  creditors 
were  invited  to  a  consultation,  a  committee 
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appointed  by  them,  frequent  consulta- 
tions were  had,  this  committee  reported  the 
assets  and  liabilities  and  a  plan  to  meet  the 
emergency  was  devised  and  agi'eed  upon. 
This  contemplated  a  conveyance  by  the 
Spragues  to  three  trustees  selected ;  the  cred- 
itors were  to  grant  an  extension,  taking  notes 
due  in  three  years,  and  the  debtors  were  to 
convey  to  the  trustees  all  their  property,  ex- 
(sept  shares  of  capital  stock  in  corporations. 
These  the  trustees  were  unwilling  to  accept, 
for  fear  of  personal  liability  consequent  upon 
such  acceptance ;  but  a  provision  was  inserted 
by  which  these  shares  were  to  be  transferred 
to  the  trustees  upon  a  request  by  them,  by 
way  of  pledge  or  collateral  security.  After 
all  this  had  been  arranged,  and  the  convey- 
ance signed  and  executed,  the  trustees  named, 
before  delivery  of  the  instrument,  declined 
to  act;  and  Zechariah  Chafee  was,  without 
consultation  with  the  creditors,  named  as 
trustee,  and  the  instrument  delivered.  The 
committee  representing  the  creditors,  how- 
erer,  subsequently  approved  his  selection. 
Chafee  assumed  the  trust,  and  thereafter  ex- 
tension notes  were  issued  to  the  various  cred- 
itors and  accepted  by  449,  these  being  all  ex- 
cept the  holders  of  about  tll4,000  of  direct 
indebtedness.  A  question  is  made  here  as  to 
whether  this  conveyance  was  re-executed  by 
the  grantors,  after  the  substitution  of  Chafee 
M  trustee  in  place  of  the  three  selected  by  the 
creditoi^.  Upon  this  question  the  testimony 
is  contradictory.  The  disinterested  testi- 
mony, and  therefore  the  most  reliable,  is  in 
fiivor  of  the  re-execution ;  and  this  testimony 
is  strongly  8upi>orted  by  the  issue  and  accept- 
ance of  the  notes,  and  by  the  fact  that  many 
years  passed  without  challenge  by  debtor  or 
creditor  of  the  validity  of  the  conveyance, 
or  the  rights  and  powers  of  the  trustee.  If 
the  case  turned  upon  this  question  of  fact, 
we  should  have  little  hesitation  in  finding 
that  there  was  a  due  re-execution  of  the  con- 
veyance. A  due  execution  being  established, 
another  question  is  as  to  the  validity  of  the 
conveyance  under  the  Statute  of  Frauds. 
Here  we  turn  to  the  decision  of  the  Supreme 
Court  of  Rhode  Island,  cited  supra;  and  that 
decision  is  very  persuasive.  It  would  be 
unfortunate,  to  say  the  least,  to  have  this 
conveyance  sustained  as  to  home  creditors, 
and  avoided  as  to  foreign.  So,  that,  if  this 
case  stood  alone  upon  the  question  of  the 
validity  of  that  conveyance  under  the  laws 
of  the  State  of  Rhode  Island,  we  should  be 
reluctant  to  depart  from  the  rulings  of  the 
Supreme  Court  of  that  State ;  and  should  do 
80  only  upon  a  clear  conviction  that  the  de- 
cision of  that  court  was  wrong,  and  that 
thereby  the  ricrhts  of  foreign  creditors  were 
sacrificed.  While  this  conveyance  has  re- 
ceived a  different  construction,  and  its  inva- 
lidity been  declared,  by  the  Supreme  Court  of 
the  Stote  of  Connecticut  (De  Wolf  v.  A.  dh 
W.  Sprague  2Sfg,  Co.  49  Conn.  282) ,  so  that 
it  must  be  conceded  that  its  validity  is  a  mat- 
ter of  doubt,  yet  preference  should  be  given 
in  matter  of  doubt  to  the  ruling  of  the  Su- 
preme Court  of  the  State  in  which  the  parties 
resided,  where  the  conveyance  was  executed 
and  in  which  was  the  bulk  of  the  property. 
We  do  not  feel  called  upon  to  decide,  m  a 
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question  of  absolute  law,  whether  the  con- 
veyance was  or  was  not  valid,  and  beyond 
challenge.  It  is  enough  for  the  purposes 
of  this  case  that  it  was  with  the  general 
acquiescence  of  the  creditors;  that  its  pur- 
pose was  equality  between  them;  that  it 
was  not  challenged  for  many  years ;  that  the 
trustee,  on  the  faith  of  its  validity,  carried 
on  business  to  an  enormous  extent  and  as- 
sumed large  liabilities;  and  that  the  credit* 
ors  accept^  payments  made  out  of  the  pro- 
ceeds of  that  business,  and  the  trust  created 
by  this  conveyance.  Equity  will  not  reach 
out  its  hand  to  disturb  that  which  all  partiea 
have  considered  settled  for  so  many  years. 

Another  matter  requires  notice :  The  con- 
veyance excepted  shares  of  stock  belonging- 
to  the  grantors;  but  gave  to  the  trustee  a 
right  to  insist  upon  th»  ^transfer  thereof,  bj 
way  of  pledge  and  colUteral  security.  Thia 
exception  was  introduced  into  the  instrument 
for  &ar  that  the  trustees  by  accepting  the 
stock  would  assume  personal  liability  for 
the  debts  of  the  various  corporations.  Im- 
mediately after  accepting  this  trust  the  trus- 
tee demanded  a  transfer  of  the  stock  in  The 
Quidnick  Company;  and  on  December  2, 
IbTS,  the  various  grantors  in  this  conveyance 
transferred  on  the  stock  transfer  book  of  The 
Quidnick  Company,  to  the  trustee,  their  \y^ 
shares  of  stock.  These  transfers,  as  ex- 
pressed, were  "by  way  of  pledge  and  col- 
lateral security,  to  secure  the  performance  of 
the  conditions  of  the  trust  mortgage. "  Some 
question  is  made  as  to  the  meaning  of  these 
transfers;  but  obviously  they  were  all  col- 
lateral security  for  the  payment  of  the  debts 
of  the  transferrers,  as  provided  for  in  the 
trust  deed.  Such  was  the  conclusion  reached 
by  the  Supreme  Court  of  Rhode  Island  in 
the  case  cited ;  for  they  say,  "with  reference 
to  the  stock  in  question,  it  was  transferred  to 
be  applied  to  creditors,  according  to  the 
terms  of  the  mortgage."  So  that  we  have 
the  validity  of  the  original  conveyance  by 
the  Spragues,  and  the  immediately  subse- 
quent transfers  of  the  stock  in  question, 
affirmed  by  the  Supreme  Court  of  me  State 
in  which  the  grantors  and  transferrers  re- 
sided, and  where  the  corporation  was  situate 
whose  stock  was  thus  transferred.  This 
affirmance  of  the  legal  validity  stands  be- 
hind and  gives  large  support  to  the  views 
which  we  have  hitherto  expressed.  The  law 
as  declared  by  that  court  harmonizes  with 
and  indorses  the  equitable  considerations 
which  in  this  case  impress  us. 

We  deem  it  unnecessary  to  proceed  further, 
or  to  consider  Uie  effect  of  the  equitable  suit 
instituted  by  the  trustee,  in  the  state  courts, 
prior  to  these  attachments,  and  the  possession 
taken  by  those  courts  of  the  property  of  the 
Quidnick  corporations,  or  the  sales  of  that 
property  in  pursuance  of  proceedings  had 
therein.  Indeed,  we  have  referred  to  all 
these  proceedings  in  the  state  courts  as  in 
support  of  the  equitable  considerations  upon 
which  we  affirm  the  ruling  of  the  circuit 
court.  In  conclusion,  it  may  be  said  that, 
generally,  where  a  debtor,  having  large  and 
scattered  properties,  and  being  much  embar- 
rassed, transfers  his  property  for  the  benefit 
of  his  creditors  equally,  eqult"}  i^^^vk:^  \\\vX 
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it  if  it  did  exist  it  wsa  fnuduleat 
uid  of  no  force  against  the  creditors  of  Dref- 
Fus  1  tliat  Hejer's  title  and  posaession  wen 
[rauduleot,  uid  tnteoded  to  shield  the  piop- 

Brty  from  the  cl&fau  of  ereditonof  Dreyhu; 

r^^n.n  _«—...»«  -  wa  that  Uierefore  this  tnuufer  of  the  piop- 

JtrUUS  FREIBUBO  n  Ah.,  AppU..         ^nj  In  pledge  to  appellee  conferred  no'prllf. 

*■ liege  or  lien  under  the  Louiaiana  law.     wlien 

JOSEPH  DKETFUS  bt  ai.  Lhis  action   came  on   for  Uial,    the   circuit 

Qourt  ruled   that   at   law  the  only    inqulrr 

<Bea  8.  a  Beportei's ed.  4n-4SI-)  could  be  as  to  the  reality  of  the  P'edg^  aad 

not  as  to  Ita  fraudulent  character,      There- 

Kedge,    what  eonttittOet-^ueeuarv  ddittrp —    ifter  a  bill  Id  equity  was  filed  by  appcllaota 

uAcn  plt^  talid — bona  JId*  pltdgM.  igalnat  Dreyfus,  Heyer  and  Ermann  alleging 

the  fraudulent   nature  of  tbe  pledge.     Upca 

L  WberaDotcacmntormoneTloanedaontalntbe    Snat  hearing,  a  decree  was  entered   tn  favor 

•tatameatthattlisrBreeachncuredbrapI«<l(e    if  the  defendants. 

of  oertaln  warebouM  leoelptaforroodilnsiora  Passing  all  mere  matlert  of  practice,  we 
•ndautbortieaaaletbereaf  to  par  the  notes,  the  uldress  ouraelvea  to  tbe  two  substantial 
aellrerrDttbereoelptilaaaellverrof  tbeprop-  ijuestions:  flrat,  whether  there  was  a  real 
ertr.  and  ttie  tnnsaotlon  oonrtltutea  a  pledfe,  pledge,  and  not  a  simulated  transaction ;  and, 
wittalD  the  law «t  Louisiana.  Kcond,    whether,    if  sulllcicnt   in   (omiand 

&It  I*  required, In  order  to  create  a  ptodie.  not  real,  it  was  In  fact  fraudulent  and  void.  At 
onlr  that  dehvi^  ihouldaooompMr  the  pri-  the  time  of  theie  transactionii  Dreyfus  was 
IJ^Mt  SSf;^,i?;^iSSi;',S"Si.^h,S°^^  Insolvent,  and  under  the  cireuinatw.c«, 
S»S1^S^  ™^iS?„-  »^3^^^  "Wch  it  is  unnecessary  to  slate  in  deuil,  tbe 
c^aUoD.  Of  th.  ooDtcaotln.  paitl.  r«>lpio-    ^^^^^^  ^,  ^^^  property  from  him   to  Bfcyer. 

%.  Where  tb.  loa-and  pled,,  appear  to  b- an  or-  f*"}"*!''  «?«*  '«""*°  ""f  P^f'^^  ''.l^l'^t 

dlnarr  business  tflwioSSL  Zii  the  attend«.t  '^^Vn  Meyer    was  sub  ectto  be  "et  aside  at 

etrcumitanoei  were  not  suoh  as  to  arouse  suspl-  the  Instance  of  Dreyfus    creditors.     Until  w 

don,  the  pleilge  was  not  banduiettt  or  void.  Ht  aside,  the  title  being  in   Meyer,  he  could 

4.  Although  the  pled^r  derived  his  title  from  ooa  ereste  a  valid  pledge  in  favor  of  a  bona  fld« 

vbo  was  Insolvent,  bra  transfer  whlob  was  sat)-  party.     Meyer  held  warehouse  receipts  from 

teot  to  be  set  aside  by  his  oredlton  but  was  lood  Heyer,  Weill  A  Co.,  with    whom  the   gooda 

between  the  pardea,  ret  until  It  was  so  set  aside  had  been  stored,  and   the  loan    from  En&ann 

the  pledKor  oauid  oreata  a  valid  pledge  In  favor  md    the  pledge    to  htm   were    evidenced)^ 

oE  a  bona  Ode  paitr.  three  nol«8  of  t&,000  each,  alike  exceptliw 

[No.  SUB.]  time  of  payment,  of  one  of  wbich  the    fol- 

ATV^ud3far.H,»e,lS00.  DeeidtdApr.  U,1890.  lowing  Is  a  copy: 

"tS.OOO.OO.      New  Orleans,  Oct.  iMh,  188S. 

APPEAL  fram  a  decree  of  the  Circuit  Court  -  Forty  day*  after  date  I  promise  to  pay  to 
of  the  United  States  tor  the  Eastern  Dis-  the  order  of  A.  £^ann,  Eeqr. ,  five  Uiouaand 
trictofLoulstana  in  favor  of  defendants  in  an  iollais,  for  value  leceived,  wiUi   interest  U 
Action  to  set  aside  a  pledge  of  goods  as  fraud-  the  rate  of  elglit   per  cent  per  annum  from 
ulent.     Afftrmtd.  maturity  until  paid.     Paynble  at  tbe  People's 
The  facts  are  stated  in  the  opinioo.  Bank  of  New  Orleans.     This  note  is  secured 
Mr.  D.  C.  Ii»b»tt  for  appellants.  by  a  pledge  of  the  securities  mentlooed  on 
u.»..  »  w  n».^n*  and  0.  B.  XneUton  the  reverse  hereof,  and  Incase  of  its  nonpay- 
1  toaill 


the  bolder  Is  hereby  authorired  to  »iU 
lid  securities  at  public  or  private  h1«, 
>ut  recourse  to  legal  proceeaiogs,  and  to 


the  said  SI , —  f- 

Mr.  Juttiet  Brewer  delivered  the  opinion   without  recourse  to  legal  proceediogs,  a 

of  the  court :  mske   any  transfers  that   may  be   requind. 

This  is  an  appeal  from  a  decree  of  the  Clr-  applying  proceeds  of  sale  towards   paymaat 

cult  Court  fortheEastem  District  of  LouisI-  of  this  note.    Margins  to  be  kept  good, 

ana.     20    Fed.    Rep.    8M.    The    facts    are  "L.  Meyer.* 

these:  On  October  80,  1883,  appellants,  cred-  Indorsement:    "Five   warehouse    recelptl. 

iton  of  Joseph  Dreyfus,  commenced  an  action  dated  Oct.  38tJi,    1888,  numbered  1,  Sw   S,  4 

at   law  against  their  debtor,  to  recover   the  j^  s    issued  by  Heyer,  Weill   A  Oo.   to  L 

sumof  119,000,  and  sequestered  certain  goods  Heyer,  and  by  him  ludorsed  to  A.  Ermann, 

In  the  warehouse  of  Meyer,  Weill  &  Co.  payee.    L.  Meyer." 

These  goods  hsd  been  tnnsfened  by  Dreyfus       „,,.    ,.        . ,_    .„..,..  ,.     ___ 

to  Lehmti  Meyer,  on  October  27,  as  a  "  diiion  ^  With  the  not«  "^"JT^.P^.^L^™*' 

<n    paUme^y  On  November  6.    Abraham  S?""  ^  ^^  ""^-'^^tl"  ."J^fl^^S^ 

ErmJnn.  one  of   tbe   appellee^  filed   in  said  Tbe»  *«»  C,"    "•"*   *'|?,l.'°  ?S  fnl^ 

■uitvvhat  U  known  unSw  ttotouislana  Code  «>wing  diifewmt  propertlea,  and  the  follow- 

of  Practice  as  a  petition  of  intervention  and  fng  1"  •  oopy  o'  one : 

4701     third  opposition,  wherein  be  claimed  that  on  "Received    from    L.    Meyer,    in    apparent 

October  M>   ha   had   loaned  to  said  Lehman  good  order,  on  storage  in  our  warehouse  nib- 
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lect  to  the  following  conditions :  goods   de-  fines    the  contract   of    pledge,    and  as  the 

liyerable  on  production  of  this  receipt  or  on  second  section  of  these  Acts  require  the  con- 

the  written  order  of  parties  in  whose  favor  tract  to  be  in  writing,  tlie  private  act  between 

it  is  given ;  goods  when  transferred  deliver-  parties  must  contain  what  is  declared  to  be 

able  only  on  return  of  this  receipt:  essential    by    this    article,    to  constitute  a 

''5-4  pipes  B.,  D.  A.  Co.  cognaa  pledge,  that  is,  a  declaration    of  the  thing 

"9  barrels  Shmith  Blair.  given  in  pledge,  and   of  the  particular  debt 

"2-8  pipes  Cr.  Oavi  cognac  for  which   the  thing   is  pledged."    And   in 

**2-8  pipes  Boston  cognac  Martin  v.   Creditors,   15   La.  Ann.    165,    the 

**8-8  pipes  kirschwasser.  court  observed  :  ^'The  assignment  of  a  ware- 

** Meyer,  Weill  A  Co."  house  receipt,  in  the  absence  of  astipulation 

Indorsed :  "L.  Meyer. ''^  that  the  property  is  given  in  pledge  to  secure 

the    payment    of     a  principal    obligation. 

That   tliese  instruments  were  sufficient  in  amount  of  which  is  specified,  does  not  confer 

form  under  the  laws  of  the  State  of  Louisi-  a  privilege   upon   the  transferee.      Cater  v. 

ana,  where  this  pledge  was  created,  and  that  Merrill,  14  La.  Ann.  875.     Privileges  are  of 

the  transaction  was  real  and  not  simulated,  strict  right ;  and  parties  claiming  them  must 

ii  clear.     By  title  twenty  of  the  Civil  Code,  conform  to  the  requirements  of  the  law.     It 

which  treats  of  pledges,  the  riffht  to  pledge  ig  required,  in  order  to  create  a  pledge,  not 

or  pawn  is  given.     (Voorhies*  llevised  Civil  only   that  delivery    should  accompany  the 

fide  of  Louisiana,  pages  558  and  following.)  private  deed,  but  that  the  instrument  itself 

Articles  8157  and  8158  read  as  follows:  should  exhibit  the  nature  and  extent  of  the 

-Art.  8167.    The  pawn  investo  the  creditor  Lif^jfa  ^l^'fifl"""  °*  '•"*  contracting 

irith  the  right  of  causing  his  debt  to  be  satis-  '^  n^f  ^nS  n  it  bar  comes   within  the 

fled  by  privilege  and  In  preference  to  the  „„,^r^!f^°^^t^Lz:^!u^M^     ThJ?r«n. 

other  a^iUm  of  his  debtor,  out  of  the  prod-  jequ'/ement*  of  these  autljpnties.    The  trans- 

^•*"\'^lSrVu"\hutMie«  Shan  Uke  contract  of  the'pledge  were  sUted  on  U.e  face 
X>1sce 

II!,T!i«-   /^™"'"^~'..Zi^'^;i;7r.^  Vr™I...~T  notes  lor  fO,wu  eacn,    mere    is  no   room  to 

mbllc  fomwimder  private  sj^^  ^  ^^^  ^^^^^  transaction  was  a  real  and  not 

'Ji^^t^JwJ^k^^^  T^t  »  simulated  one ;  as  well  as  that  the  pledge 

^h..-,«r^2.«^  fn  ti^  fir^T^f^*. J^t  WW  nwde  in  conformity  to  the  laws  of  tEe 

^^JS^hI^I  IS!^.™.  ^  f  hrS.iS   ^t  ^i  .!  State  of  Louisiana.    Tlie  first  question  there- 

satentions  the  amount  of  the  debt,    as  well  as  ,           ^  »^  lumwerBd  in  famr  of  tha  an- 

■•he  species  and  nature  of  the  thing  given  In  ^n^            »n«werea  m  tavor  oi  lue  ap- 

-^^•ZSll!lui?J^^«^«««„<«„r^  second.    ThatErmann  gave  the  $5,000  and 

«»J^hnit^f!PJTif«  ^^Jr5^«??SS  executed  his  two  notes,  and  therSfter  paid 

ot«.  bills  of  exchange,  stocks,  obligations  ^^           jes,  so  that  he  is  out  the  115.006  of 

t  claims  upon  other  persons,  he  shall  deliver  »!,•  iU.»    «•  ««»  /it<..%..»<wi      ti..»   h.  h.H   „n 

^  the  cmiltors  the  notes,  bills  of  exchange.  J^Lr^^ritrandZ^^^            ^payment 

^SSmf^Hlh^i  ?.^n*:S[  'lid'^^lwn  2^feTyTn"[M^^^^              ''That'TwSi 

^  ^«   J  tt"?,,?^^^^                       ^XZ}  ^  "^  of  means,  tnd  able  to  make  such  a 

^^^H  ^  w^ti^r^n.t   tM^^  i^  lo«^»  ^o^S^  ^^ore   he  had   never   made  a 

2L7ni  1«  w^ilfii^^l^f  ^i^«§!^^n^  si'^gle  loan  of  that  magnitude ;  that  he  had 

^^  the  pledgors  thereof,  if  made  in  good  theretofore  accommodate  Meyer  with  loans ; 

•Al 
made 

iSl^i  H!tiL'i7{;'^"wL"r!hn^^^^^^  knowledge  of  whence  the  goods  in   question 

S^wS^T^l^mJ^f  tSfw^^^^^  were  obtained ;  that  the  Attendant  circum- 

Sf n?  If !Si  2fiS?wl  fhi^n J^i  t^  n?ti^  Btauccs  Were  not  such  as  to  arouse  suspicion 

Zrl^  ^SiJ^*  2^H^,J?  n?Xf  I?  ^m^^  ^^   the  mind  of  a  reasonably  prudent   man. 

:iluriK;  fr^alTtittbTvaTd':^  ro'nJ^^'of 'r  oSiliaWu^in^  Sin^' 

pledgors  thereof,  if  made  in  good  faith.  gatisfactorily  etteblishes.    It  is  objected  th/t 

The  notes  disclosed  the  amount  of  the  debt,  after  notice  oy  the  action  at  law  and  seques- 

ss  well  as  the  fact  of   the  pledge,  and  the  tration  he  paid  the  notes  which  he  had  given 

nropertj   which  was  pledged ;  and  the  de-  to  Meyer ;  in  other  words,  that  he  unneces- 

livery  of  the  warehoure  receipts,  as  stated  sarily  paid  a  portion  of  this  loan,  after  notice 

in  the  last  clause  of  article  8158,  was  a  de-  of  the   fraudulent  character  of  the  transac- 

liyery  of  the  property ;   so  that  the  pled^  tions  by  which  Meyer   acquired   title,  and 

Ittd  poosession  of  the  property  as  security  after,   by   suit,    his  own   rights  under   the 

for  an  indebtedness  whose  amount,  time  and  pledge  had  been  challenged.     But  the  only 

payment  were  stated  in  writing.     In   Cater  attack  by  this  litigation,  up  to  the  time  of 

T.  Mtrrdl,    14  La.  Ann.  875,  the  court  said  payment,  was  upon  the  reality  of  the  pled^, 

that  **  the  word 'pledffe' is  used  in  the  Statutes  and  of  that  there   was  no  question.     While 

el  1862  and  1856  intne  sense  of  the  definition  doubtless  the  failure   of  Dreyfus,  the  suits 

of  article  8100  of  the  CiTil  Code,  which  da-  commenced  against  him  and  the  facts  oon- 
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oerning  Meyer's  and  Dreyfus'  condition,  as 
developed  in  litigation  and  otherwise,  dis- 
closed that  the  property  which  he  had  in 
pledge  had  come  to  him  through  a  devious 
channel,  yet,  until  some  assertion  of  per- 
sonal wrong  was  made  against  him,  he  was 
under  no  obligations  to  let  his  own  paper  go 
to  protest,  and  thereby  tacitly,  at  least, 
admit  that  his  own  conduct  and  good  faith 
were  objects  of  suspicion  and  inquiry. 

We  think  that  the  conclusion  of  the  Cir- 
cuit Ck)urt  on  the  question  of  bona  fides  was 
correct,  and  t?u  decree  is  affirmed. 


104]      flOCllJTfe  FONCfeiRE  ET  AGRICOLE  DES 

^AT8  UNIS,  Plff,  in  Err.. 

V. 

SAM.  H.  MILLIEEN. 

<Bee  8.  G.  Beporter*s  ecL  804-900.) 

Texas  statute — serrdee  on  foreign  corporation — 
affidavit  for  cUtaehment — application  to  set 
aside  judgment— laehes, 

L  Article  1873«  Rev.  Stat,  of  Texas,  as  to  new  tri- 
als, applies  ooiy  to  oases  in  which  Judgment  has 
bchen  rendered  upon  service  of  process  by  publi- 
cation. 

t.  In  Texas,  service  of  process  against  a  foreign 
corporation  may  be  made  upon  the  local  agent 
representing  it  in  the  county  in  which  the  suit  is 
brought. 

H  An  affidavit  for  an  attachment  which  follows 
the  statute,  and  alleges  that  the  defendant  ^*is 
not  a  resident  corporation,  or  is  a  foreign  corpo- 
ration, or  is  acting  as  such,**  is  sufficient  to  sus- 
tain the  attachment. 

4.  An  application  to  set  aside  a  judgment  made 
nearly  two  years  after  its  rendition  and  more 
than  a  year  after  the  sale  of  land  thereunder, 
where  no  excuse  for  such  delay  is  shown,  is  too 
late,  especially  where  the  charge  of  wrong-doing 
is  general,  no  distinct  act  being  charged. 

[No.  274.  J 

Submitted  April  6,  1890.    Decided  May  5, 1890, 

r^  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Texas  to  review  a  judgment  dismissing  an 
application  to  set  aside  certain  judgments 
and  the  sales  made  thereunder.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Hartcourt,  for  plaintiff 
in  error : 

A  judicial  sale  will  be  set  aside  for  gross 
inadequacy  of  price,  accompanied  by  fraud, 
or  other  unfairness  in  the  conduct  of  the 
sale. 

Ikitfis  T.  McOee,  28  Fed.  Rep.  867 ;  Bunt 
▼.  F\8her,  20  Fed.  Rep.  801. 

When  a  plain,  adequate  and  complete 
remedy  may  be  had  at  law,  a  suit  in  equity 
will  not  be  sustained. 

U.  S.  Rev.  Stat.  §  723 ;  Wright  v.  Ellison, 
68  U.  S.  1  Wall.  16  (17 :  655)  ;  Chittenden  v. 
Darden,  2  Woods,  487. 

The  attachment  was  invalid  because  the 
affidavit  was  in  the  disjunctive. 

Ilopkins  V.  NichoU,  22  Tex.  206. 

Where  there  is  no  legal  service  or  appear- 
snoe^  the  Judgment  la  void. 


Witt  V.  Kaufman,  25  Tex.  Sup.  884 ;  6W 
pin  V.  Page,  85  U.  S.  18  Wall.  864  (21 : 
962)  ;  Pennoyer  v.  Neff,  05  U.  8.  714  (84: 
565.) 

An  agent  of  a  foreign  corporation,  upoo 
whom  service  can  be  made,  must  be  one  act- 
ually appointed. 

LafayetU  Ins.  Co.  v.  F)rench,  59  U.  8.  IS 
How.  404  (15 :  451)  ;  8t.  Clair  v.  Ow,  106 
U.  S.  850  (27:  222). 

Mr.  A*  S.  Lathropf  for  defendant  in 
error: 

The  affidavit  states  but  one  ground  of  at- 
tachment and  is  not  inconsistent. 

Dunnenbaum  v.  Schram,  59  Tex.  281 ;  Cbr- 
penter  v.  Pridgen,  40  Tex.  82 ;  Blum  v.  iJto- 
vis,  56  Tex.  423 ;  Dwyer  y.  7'estard,  65  Tex. 
432. 

Service  of  citation  upon  an  agent  of  tha 
corporation  is  sufficient. 

St.  Clair  v.  Cox,  106  U.  S.  850  (27 :  228)  ; 
Knott  V.  Southern  L.  Ins.  Co.  2  Woods,  479 ; 
Angerhotfcr  v.  Bradstreet  Co.  22  Fed.  Rep. 
305. 

The  judgment  will  not  be  set  aside  when 
there  is  no  service,  if  there  is  no  defense  to 
the  claim. 

Gerrish  v.  Hunt,  66  Iowa,  682;  ScMeieher 
V.  Markwai-d,  61  Tex.  99 ;  TOghman  v.  Werk, 
39  Fed.  Rep.  680 ;  Lewis  v.  Cocks,  90  U.  8. 
23  Wall.  466  (23:  70). 

If  this  were  a  bill  of  review  in  equity  it 
would  not  be  sustained  at  the  suit  oi  a  for- 
eign receiver. 

T/umpson  y.  MaxweU,  95  U.  8.  891  (84: 
481). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

On  June  8,  1883,  two  judgments  were  ren- 
dered in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
in  favor  of  Sam.  H.  Milliken  and  ag^ainst 
the  Societe  Foncidre  et  Agricole  des  £tats 
Unis. 

On  August  7,  1883,  September  4,  1888,  and 
April  1,  1884,  a  large  number  of  lots  and  a 
body  of  lands  were  sold  in  satisfaction  df 
an  execution  issued  on  these  judgments,  the 
bulk  of  the  property  being  sold  in  188B. 
Thereafter,  and  on  June  6,  1885,  an  appli- 
cation was  made  bv  the  defendfmt,  the  So- 
ciety Fonciere  et  Agricole  des  Etata  Unia,  L 
and  Edmond  Moreau  to  set  aside  said  Judg- 
ments and  the  sales  made  thereunder.  To 
this  application  demurrers,  general  and 
special,  were  filed  by  Milliken,  and  sus- 
tained; and  the  application  was  dismissed. 
From  the  order  or  judgment  of  dismissal 
this  proceeding  in  error  has  been  prosecuted ; 
and  Uie  single  inquiry  is,  whether  the  court 
erred  in  denying  the  application.  It  was 
made  under  article  1378,  Revised  Statutes  oi 
Texas,  cited  by  counsel :  ^In  cases  in  which 
judgment  has  been  rendered  on  service  of 
process  by  publication,  where  the  defendant 
has  not  appeared  in  person  or  by  an  attorney 
of  his  own  selection,  a  new  trial  may  be 
granted  by  the  court  upon  the  application  of 
Uie  defendant,  for  gocxi  cause  shown,  sup- 
ported by  affidavit,  filed  within  two  jem 
after  the  rendition  of  such  judgment ;"  but 
obviously  that  article  does  not  refer  to  a 
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of  this  kind.  It  applies  only  to  cases 
in  ^which  judgment  has  been  rendered  upon 
ice  of  process  by  publication;  but  here 
was  no  publication,  no  service  of  proc- 
attempted  in  that  way.  This  is  the  only 
itA.'tiitory  provision  referred  to  by  counsel ; 
and  as  that  is  not  applicable,  we  must  as- 
same  that  there  is  no  special  statutory  pro- 
Tlsion  applicable  to  a  case  of  this  kind. 

In  the  absence  of  the  Statute,  can  a  Judg- 
ment under  which  property  hais  been  levied 
ui>on  and  sold,  and  which  has  stood  unchal- 
lenged for  nearly  two  years,  be  set  aside 
otUerwise  than  through  proceedings  in  equi- 
ty? Certainly  the  ordinary  remedy  is  in 
equity ;  and  that  Is  one  of  the  grounds  of 
demurrer  presented  by  defendant.  But  waiv- 
ing this  question,  is  any  sufficient  reason 
•hown  for  setting  aside  the  judgnrients? 

It  appears   that  the  plaintiff  in  error  is 
a  foreign   corporation  organized  under  the 
laws  of  the  Republic  of  France,    and  with 
its  principal  place  of  business  in  Paris ;  and 
organized  with  a  special  reference  to  business 
in  the  State  of  Texas,  as  shown  by  this  state- 
ment  from  its  charter:    "This   Society  has 
for  its  object  all  real  estate,  agricultural  and 
commercial  operations  of  every  nature  what- 
•Jev-er  regarding  the  purchase,  the  acquisi- 
tion in  the  way  of  grants  or  otherwise,  and 
Jne  improvement  as  owners  or  otherwise,  of 
lands  in  the  State  of  Texas,  America;  the 
IJ    «xec\ition  of  public  or  private  improvements, 
™   i  mprovements  of  every  kind  on  the  lands 
^or^ed  by  the  Society ;  the  sale  or  transfer 
^  ^11   products,    lands   and   other  real    or 
P^jsoiial  property  belonging  to  the  Society. 
"X^lie   Society  may  also   consolidate  with 
?F  conipanies  ana  establishments,  of  same 
y  ^iCerent  nature,  situated  in  France  or  in 
^^i"ica,  acquire  all  rights  and  obligations 
?  i^€se  companies,  or  take  an  interest  there- 
jj-  It  had  an  agent  in  Texas,  Henry  P.  du 

i^'  let,  who  seems  to  have  had  and  exercised 
^'  t.lie  powers  of  a  general  agent.  As  such 
•^^t  he  borrowed  money  from  Mil  liken; 
J^^  on  July  9,  July  21  and  December  27, 
*^^,  respectively,  executed  notes  on  behalf 
H^  in  the  name  of  the  Society  for  the  sums 
2J"'*'owed,  and  gave  deeds  of  trust  to  secure 
"^  Jpayment  thereof.  These  notes  not  being 
P**<X  on  the  9th  of  January,  1888,  the  first 
■J*^  was  brought;  and  service  of  process 
?^<i«  upon  Du  Bellet,  as  agent.  On  the  16th 
J*^  of  May,  1883,  and  after  the  commence- 
~*^t  of  the  first  suit,  he  borrowed  more 
p^^cy  from  Mil  liken,  and  gave  a  new  note 
J^^^lie  named  of  the  Society,  upon  which  the 
?^^"^nd  suit  was  brought ;  and,  as  hereto- 
J^^  stated,  on  June  8,  1888,  judgments  were 
JJ^^^ered  in  both  suits.  At  the'commence- 
™^txt  of  the  first  suit,  a  writ  of  attachment 
^^^  sued  out  and  levied  upon  the  lands  above 
'^^^rred  to. 

.    4  he  right  of  Du  Bellet  to  borrow  money 
A^  ^^  name  of  the  Society,  and  to  execute 
*^  trust  deeds  in  its  behalf,    is   not  ques- 
tioned.    The  claim  is  that  he  had  no  author- 
*^y  to  receive  service  of  process  on  behalf  of 
^le  company,  and  that  usurious  interest  was 
bcludea  in  the  judgments ;  also  tliat,  at  the 
time  of  the  commencement  of  the  suits,  the 
Society  had  gone  into  liquidation  in  France, 
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and  that  Moreau,  the  other  petitioner,  was  tke 
duly  appointed  liquidator. 

That  Du  Bellet  was  an  agent,  with  varied 
general  powers, — in  fact  the  agent  of  the 
bociety  in  Texas,— is  clear.  His  authority 
to  borrow  money,  execute  notes  and  trust 
deeds  in  the  name  and  for  the  benefit  of  the 
Society,  is  conceded.  So  far  as  appears,  he 
accepted  service  of  process  in  each  suit, 
without  question ;  ana  after  service  of  proc- 
ess in  the  first  case,  dealt  with  the  plaintiff, 
and  gave  him  the  new  note  out  of  which  the 
second  suit  arose.  Not  only  tliat,  he  is  the 
party  by  whom  the  present  application  is 
evidently  controlled,  for  he  verifies  the  ap-  [307] 
plication,  and  in  it  swears  that  he  is  the 
agent  of  the  Society. 

Article  1228,  Revised  Statutes  of  Texas 
1879,  provides :  ^  In  suits  against  any  incor- 
porated company  or  joint-stock  association, 
the  citation  may  be  served  on  the  president, 
secretary  or  treasurer  of  such  company  or 
association,  or  upon  the  local  agent  repre- 
senting such  company  or  association  in  the 
county  in  which  suit  is  brought,  or  by  leav- 
ing a  copy  of  the  same  at  the  principal  office 
of  the  company  during  office  hours."  The 
language  is,  "any  incorporated  company," — 
language  broad  enough  to  include  foreign  as 
well  as  domestic  corporations ;  and  that  it 
was  intended  to  include  foreign  corporations 
is  evident  from  prior  legislation,  for  which 
this  is  a  substitute.  Chapter  84,  Laws  1874, 
provided  as  follows:  *'That  hereafter  any 
public  or  private  corporation,  including  rail- 
road companies,  created  by  or  under  the  laws 
of  this  State,  or  any  other  State  or  country, 
may  be  sued  in  any  court  in  this  State  hav- 
ing jurisdiction  of  the  subject  matter,  and  in 
any  county  where  the  cause  of  action  or  any 
part  thereof  accrued,  or  in  any  county  where 
such  corporation  has  an  agency  or  represen- 
tative, or  in  the  county  in  which  the  princi- 
pal office  of  such  corporation  is  situated.  That 
service  of  process  on  any  of  such  corporations 
may  be  had  by  delivering  a  copy  of  such 
proccAS,  with  the  certified  copy  of  plaintiff's 
petition,  if  any,  to  the  president,  secretary, 
treasurer,  principal  officers  or  the  agent."  Ar- 
ticle 1223  was  evidently  substituted  for  this 
Act,  which  is  cited  in  the  margin  of  the  Re- 
vised Statutes,  opposite  the  article.  The  Act 
of  1874  expressly  named  corporations  created 
under  the  laws  of  other  States  or  countries, 
as  well  as  those  created  under  the  laws  of 
Texas.  Article  1223,  reducing  the  number 
of  words,  expresses  the  same  meaning  by  the 
words  **  any  incorporated  company. "  It  mat- 
ters not  under  wnat  law  the  company  is  or- 
ganized, or  where  its  domicil  is,  service  of 
process  may  be  made  upon  the  local  agent 
representing  it  within  the  county  in  which 
the  suit  is  brought.  Angerhoefer  v.  Brad- 
itreet,  22  Fed.  Kep.  60b.  In  what  county 
suit  may  be  brought  is  determined  by  other 
sections,  which  need  not  be  cited  here,  as  the  [308] 
right  to  sue  in  the  federal  court  is  not  ques- 
tioned. So,  the  court  having  jurisdiction  of 
the  cause  of  action,  service  might  be  made 
upon  the  local  agent  representing  the  Society. 
Du  Bellet  was  unqt^estionably  sucJb  agent, 
and  service  upon  him  was  sufficient  to  bring 
the  Society  into  court 
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AgaiB,  in  the  first  suit  an  attachment  was 
Issued  and  leried  on  the  lands.  Article  152 
of  the  Revised  Statutes  states  twelve  separate 

Sounds  therefor.  The  second  is:  ''That 
e  defendant  is  not  a  resident  of  the  State 
or  is  a  foreign  corporation,  or  is  acting  as 
such."  The  affidavit  in  this  case,  which  bj 
such  article  is  required  as  preliminary  to  the 
issue  of  attachment,  follows  the   very   lan- 

fuage  of  the  Statute,  and  alleges  that  the 
efendant  **  is  not  a  resident  corporation,  or 
is  a  foreign  corporation,  or  is  acting  as 
such."  The  disjunctive  form  of  this  aver- 
ment is  claimed  to  render  it  wholly  invalid, 
and  Hopkiru  v.  Nichols,  22  Tex.  206,  is  cited 
as  authority.  That  case  held  **that  an  at- 
tachment will  be  q^uashed,  if  issued  upon  an 
affidavit  alleging  m  the  disjunctive  the  one 
or  the  other  of  two  distinct  causes  for  the 
attachment."  But  that  decision  has  no  ap- 
plication. There  are  no  distinct  causes  for 
an  attachment  stated  in  this  Affidavit.  The 
single  cau.^e  is  nonresidence,  the  cause  stated 
in  clause  t\vo»  quoted  above ;  and  while  the 
language  of  the  affidavit  may  be  open  to 
criticism,  vet  its  meaning  is  clear.  It  de- 
scribes only  one  cause  u>t  attachment,  to 
wit,  nonresidence,  and  was  sufficient  to  sus- 
tain an  attachment.  There  can  be  but  little 
doubt,  therefore,  that  the  court  had  jurisdic- 
tion of  the  lands  by  attachment,  and  of  the 
defendant  by  service  upon  its  agent. 

With  regard  to  the  question  of  usury. 
The  application  alleges  tiiat  the  usury  up  to 
the  date  of  the  judgment  amounted  to  |1,  - 
179.08;  it  also  alleges  that  the  ten*  per  cent 
attorney's  fee,  provided  in  the  notes,  was 
simply  a  cover  for  usurious  interest,  and 
the  amount  thereof,  in  fact,  taken  and  re- 
ceived by  Mil  liken.  Assuming  all  this  to 
be  true,  as  it  must  be  upon  demurrer,  the 
fact  remains  that  the  defendant  waited  two 
years,  lacking  two  days,  and  until  more  than 
a  year  after  all  the  sales  had  been  made, 
before  dhallenging  the  validity  of  the  pro- 
ceedings. No  excuse  for  this  delay  is  shown. 
Obviously,  the  defendant  was  proceeding 
under  the  Statute,  whidi  we  have  seen  has 
no  application;  and  independently  of  the 
Statute,  its  delay  unexcusea  is  fatal.  For, 
conceding  the  large  amount  of  the  judgment 
to  be  just,  it  attacks  only  an  inconsiderable 
portion.  Its  agent  being  served  with  proc- 
ess, it  is  charged  wim  knowledge,  and 
some  excuse  for  its  long  delay  must  be  shown 
before  the  coUrt  would  be  justified  insetting 
aside  the  jud^ent.  The  same  observation 
may  be  made  in  reference  to  the  matter  of 
the  sales;  and,  in  addition,  it  must  be 
noticed  that  no  distinct  act  of  wrong  is 
charged.  The  allegation  is,  ^tliat  the  said 
Sam  H.  Milliken,  by  his  management,  pre- 
vented fair  competition,  and  discouraged  and 
prevented  other  bidders,  so  tliat  he  could 
obtain  the  purchase  of  all  of  said  property." 
No  specific  act  of  wrong-doing  appMrs  in 
this  averment,  and  no  fact  is  stated  from 
which  the  court  can  deduce  misconduct. 
With  reference  to  the  allegation,  *'that  the 
Society  was  in  liquidation,  and  had  been 
placed  by  the  French  court  in  charge  of 
Edmond  Moreau,  as  liquidator  "  it  is  enough 
to  say   that  that  fact   would  not   prevent 


Milliken  from  establishing  his  claim  by  suit 
in  the  courts  of  Texas  against  the  cor|M>- 
ration,  and  subjecting  its  property  to  th» 
satisfaction  thereof. 

So,  in  conclusion,  waiving  any  question 
of  the  form  in  which  this  application  wa» 
presented,  there  was  no  error  in  denving  it. 

And  the  judffmetU  qf  Vie  Circuit  Court  is 
affimud, 

HENRY  K.  WILLARD,   Adm'r.,   Plf,  in   V 

J£rr., 

MARY  L.  0.  WOOD,  Ex'rx. 

<Bee  S.  0.  |teporter*s  ed.  80O-814.) 

Lex  fori — suit  to  efitforce  paymerU  cf  mortgam 
asiumed  hy  grantee — law  of  District  of  (M- 
umbia — remedy  in  equity — New  York  {a«>— > 
effect  ef  paymenU—agreed  statement — {tmtla* 
tion, 

L  .The  lex  fori  governs  as  to  the  form  of  remedy^ 
whether  it  must  be  In  oovenant  or  aamimpsit,  at 
law  or  in  equity. 

2.  A  suit  against  the  grantee  Of  a  mortgngor  to 
enforoe  the  payment  of  the  mortgage  debt 
which  he  has,  in  his  deed,  assumed  to  pay,  brought 
in  the  District  of  Columbia,  is  governed  by  Its 
law,  as  to  the  form  and  nature  of  the  remedy, 
although  the  deed  and  mortgage  were  made  In 
New  York  and  the  land  is  situated  there. 

S.  By  the  law  of  the  District  of  Oolumhia,  such 
agreement  of  the  grantee,  in  liis  deed,  to  ansum* 
and  pay  the  mortgage,  is  one  made  with  th* 
grantor  only,  and  the  diortgagee  cannot  su* 
there  upon  it  at  law,  but  his  only  remedy  agiiitist 
the  grantee  is  by  suit  in  equity,— although  in 
New  York  he  can  maintain  such  suit  either  la 
equity  or  at  law. 

4.  Payments  inade  by  the  grantee  pursuant  to  his 
contract  with  the  mortgagor  and  accepted  by 
the  mortga^iree,  on  account  of  the  mortgage  debt« 
do  not  create,  or  warrant  to  be  inferred,  a  now 
contract  between  the  grantee  and  the  mortgogee* 

8.  In  the  Supreme  Court  of  the  District  of  Coin  m* 
bia,  as  in  the  circuit  courts  of  the  United  States* 
equitable  relief  cannot  be  granted  In  an  actioo 
at  law. 

a.  A  statement  of  facts  agreed  by  the  parties,  or 
a  case  stated,  in  an  action  at  law,  waives  all  ques- 
tiona  of  pleading,  or  of  form  of  action,  which 
may  be  cured  by  amendment;  but  does  not  en- 
able  a  court  of  law  to  assume  the  Jurisdicuon  of 
a  court  of  equity. 

7.  If  the  grantee's  liability  Is  in  assumpsit  only,  tt 
is  barred  by  the  Statute  of  Limitations  of  tbm 
District  of  Columbia  in  three  years. 

[No.  286.] 

Argued  April  $2,  1690,     Decided  May  5,  1890. 

Nora.— Lex  lod  and  lex  fori  OS  to  intervrttatlfm^ 
validity  oS%  otnd  de/enses  to,  eontracts.  See  note  lo 
Slacum  V.  Pomery,  8:  20&;  also  note  to  Bell  v.  Brueo« 
U:89. 

ruiefl  to  land  ffooemsd  by  lex  lod  rei  sitae.  Sea 
note  to  Clark  v.  Qraham,  5:  834;  also  noU  to  Darby 
V.  Mayer,  6:  8B7. 

As  to  lex  loci  in  tf^striZmtion  of  assets  of  dereaited; 
also  of  domieU  of  testator  on  Co  validity  of  loil/.— sea 
note  to  Smith  v.  Union  Bank  of  Georgetown,  8: 
818. 

Lex  fori  gooems  In  rwpecC  to  Statute  of  lAmitOm 
tions.   See  note  toTownsend  ▼.  Jeraison,  18:  18^ 

Assiimption  of  mortgaoe  by  pwrthaetr  of  iirem  ieta: 
what  eonstitmtss;  efect  of;  eonvenanee  aubkci  to 
mortgaoe.   See  note  to  ElUott  v.  Sackett  '*7r  67^. 
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IN  ERROR  to  the   Supreme  Court  of  the 
District  of  Columhia,  to  review  a  judg- 
ment in  favor  of  defendant,  in  an  action  at 
law  by  the  administrator  of  the  assignee  of 
•  mortgage  against  the  executrix  of  the  pur- 
chaser of  the  equity  of  redemption,  to  recover 
upon  a  clause  in  a  deed  by  which  the  grantee 
assumed  and  covenanted  to  pay  the  mortgage. 
Affirmed. 
Opinion  below,  4  Mackey,  588. 

L^IO]     Statement  by  Mr.  Justice  Gray: 

This  was  an  action  at  law  by  the  adminis- 
trator of  the  assignee  of  a  mortgage  against 
the  executrix  of  a  purchaser  of  the  equity 
of  redemption  to  recover  so  much  of    the 
mortgage  debt  as  remained  unsatisfied  after 
a  foreclosure  sale.     The  declaration  set  forth 
the  substance  of  the  facts  afterwards  agreed 
by  the  parties.    The  defendant  pleaded :    1st. 
Thai  the  testator  was  never  indebted  as  al- 
leged;  2d.    The  Statute  of  Limitations  of 
three  years.     The  plaintiff  joined  issue  on 
botb  pleas.     The  case  was  heard  in  the  Su- 
preme Court  of  the  District  of  Columbia  in 
^neral  term  upon  an  agreed  statement  of 
mcts,  in  substance  as  follows : 

On  July  7,  1868,  at  Brooklyn  in  the  State 
of  New  York,  Martin  Dixon  executed  and 
delivered  to  Charles  Christmas  a  bond  for  the 
payment  of  $14,000  in  five  years,  with  in- 
tei^,  and  a  mortgage  of  land  in  Brooklyn 
to  secure  the  payment  of  the  bond. 

On  July  19,  1869,  at  Brooklyn,  Dixon,  by 
deed  beginning  with  the  words  "This  inden- 
ture, **  but  otuerwise  in  the  form  of  a  deed 
P^^K   and  signed  and  sealed  by  him  only,  in 
<»nsi deration  of  $17,000  to  him  paid,  con- 
Jjyed  the  land  in  fee  to  William  W.  W. 
^oo<i,  "subject,  however,  to  the  mortgage" 
afopesaid^    "which  said  mortgage,  with  the 
toter^st  due  and  to  grow  due  thereon,    the 
V^^y  of  the  second  part  hereby  assumes  and 
^^^Oants  to  pay,  satisfy  and  discharge,  the 
■^Cfcxint  thereof  forming  a  part  of   the  con- 
Jjp^^tion  herein  expressed  and  having  been 
°*J^cted  therefrom.*^ 

^V'ood  immediately  entered  upon  and  took 

PJ^^^ission  of  the  land,  and  afterwards  made 

^  iDayments  of  $2,000  each,  one  in  1873  and 

■J®    cither  on  February  16,  1874,   on  account 

]    ^  "•^e  principal  of  the  mortgage  debt,  and 

•J*^   regularly  paid  the  interest  thereon  until 

J^^h  14,  1874,  when  he  conveyed  the  land 

^^t»e  Bryan,  by  a  deed  in  which  it  was  re- 

^v^^  that  the  balance  due  on  the  mortgage 

^*^t.  formed  a  part  of  the  consideration  and 

^J*^  deducted  from  the  purchase  money,  and 

"T    the  terms  of  which  Bryan  assumed   and 

•^^^d  to  pay  that  balance.     Wood  made  no 

^"^er  payment  on  the  mortgage  debt. 

Ilie  bond  and  mortgage  were  duly  assigned 
to  Frederick  L.  Christmas  and  held  by  him 
Milil  his  death  in  1876,   after  which,   upon 
pTt)ceedings  commenced  in  a  court  of  com- 
petent jurisdiction  in  New  York  by  his  ad- 
ministrator, appointed  in  that  State,  for  the 
foreclosure  of  the  mortgage,   a  decree  was 
made  for  the  sale  of  the  land,    and  on  De- 
cember 10,  1877,  after  due  notice  to  Wood, 
the  land  was  duly  sold ;  and  on  January  5, 
1878,  the  net  amount  of  the  proceeds,  being 
Ibe  sum  of   $4,566.61,   was  applied  to  the 
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payment  of  the  mortgage  debt ;  and  on  April 
18,  1879,  an  order  was  made  by  a  court  of 
competent  jurisdiction  in  that  State,  giving 
leave  to  said  administrator  to  sue  either 
Wood  or  Bryan  for  the  deficiency  of  $6. 805. 63. 

The  plaintiff  on  October  25,  1880.  took  out 
ancillary  letters  of  administration  on  the  es- 
tate of  Frederick  L.  Christmas  in  the  proper 
court  of  the  District  of  Columbia;  and  on 
December  30,  1884,  brought  this  action 
against  Wood's  executrix,  uter  demand  and 
refusal  of  payment,  to  recover  the  sum  re» 
maining  due  upon  the  mortgage  debt. 

The  statement  of  facts  concluded  as  fol- 
lows: "It  is  furtl;er  stipjulated  that  if  upott 
the  said  facts  the  plaintiff  is  entitled  to  re* 
cover,  then  and  in  that  case  he  is  entitled  to 
judgment  against  the  defendant  for  the  said 
sum  of  $6,865.63,  beinp^  the  balance  remain- 
ing due  after  the  aoplication  thereto  of  the- 
net  proceeds  of  saia  sale,  together  with  in- 
terest on  said  balance  from  the  said  5th  day 
of  January,  1878,  assets  in  the  hands  of  the 
said  executrix  (the  present  defendant)  suffi- 
cient to  pay  all  debts  of  said  estate  being 
hereby  confessed;  otherwise,  judgment  for 
said  defendant.  *' 

The  court  gave  judgment  for  the  defendant. 
4  Mackey,  ^.  The  plaintiff  sued  out  this 
writ  of  error. 

Messrs.  Enoch  Totten  and  BUphtn  Oondit^ 
for  plaintiff  in  error : 

This  is  a  New  York  contract  and  should  bo 
governed  and  construed  according  to  the  laws 
of  New  York.  Tlie  parties  all  resided  in 
New  York,  the  contract  was  made  there,  the 
mortgaged  property  was  situated  there,  the 
contract  was  to  be  performed  and  the  money 
was  payable  there. 

The  rules  of  the  State  in  which  land  is  sit- 
uated govern  its  descent,  alienation  and 
transfer,  and  the  effect  and  construction  of 
conveyances  of  it. 

MeGoon  v.  Scales,  76  U.  B.  9  Wall.  27  (19: 
546)  ;  Orvis  v.  Pmoell,  98  U.  8.  176  (25 :  238)  ; 
Briru  v.  Hartford  R  Ins.  Co.  96  U.  B.  62T 
(24  :  858)  ;  Pritchard  v.  Norton,  106  U.  S.  12» 
(27 :  105)  ;  Canada  Southern  R.  Co.  v.  Qeb* 
hard,  109  U.  S.  527  (27 :  1020)  ;  Dennick  v. 
Central  R.  Co.  of  N.  J.  103  U.  S.  11  (26 :  439) . 

By  the  law  of  New  York,  a  purchaser  of 
mortgaged  real  estate  who  accepts  a  deed 
thereof,  by  the  terms  of  which  he  assumes, 
covenants  and  agrees  to  pay  the  mortgage  as 
a  part  of  the  purchase  money,  is  liable  for 
the  amount  of  the  incumbrance,  and  his  lia- 
bility is  the  same  whether  he  actually  signs 
and  seals  the  deed  or  not.  He  is  bound  by 
the  covenants  in  the  instrument,  and  an  ac- 
tion at  law  may  be  maintained  on  the  con- 
tract by  the  mortgagee. 

Trotter  v.  Hughes,  12  N.  Y.  74;  Burr  v. 
Beers,  24  N.  Y.  178;  ITuyrp  v.  Keokuk  Coal 
Go.  48  N.  Y.  257 ;  Hand  v.  Kennedy,  83  N. 
Y.  149 ;  Atlantic  Dock  Co.  v.  Leavitt,  54  N. 
Y.  35 ;  Vrooman  v.  Turner,  69  N.  Y.  280 ; 
Bou>en  v.  Beck,  94  N.  Y.  86. 

At  the  common  law  the  grantee  in  a  deed 
of  the  kind  in  question  here,  who  accepted 
the  deed    and  took  possession  under  it,  was 
bound  by    the  covenants   contained  therein, 
precisely  as  if  he  had  signed  and  sealed  it, 
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and  the  rule  of  the  common  law  la  in  force 
in  the  District  of  Columbia. 

1  Satmdera,  PI.  and  Bv.  476 ;  1  Chitty,  PI. 
119 ;  EusTt  y.  Strickland,  Cro.  Jac  240 ;  Bret 
y.  Cumberland,  Cro.  Jac.  899,  522;  Coke» 
Litt.  281  a;  Hunt  y.  Bodnev,  1  Wash.  C.  C. 
875 ;  Finley  y.  Bimpton,  &  N.  J.  L.  811 ; 
Bo$e  y.  PoulUm,  2  Bam.  A  Ad.  822 ;  Vernon 
y.  Jefferys,  2  Strange,  1146;  Eutehinaan  y. 
Chicago  d  N.  W,  B.  Co.  87  Wis.  682 ;  Hub- 
bard  y.  Marshall,  50  Wis.  827 ;  Hawkins  y. 
Sherman,  8  Car.  &  P.  459 ;  Staines  y.  Morris, 
1  Ves.  &  B.  14 ;  WiUcins  y.  Fry,  1  Meriy.  265 ; 
Finch,  Book  of  the  Law,  109;  Cratefcrd  y. 
Edwards,  88  Mich.  854 ;  Unger  y.  Smith,  44 
Mich.  22 ;  Sehmttcker  y.  Sibert,  18  Kan.  104 ; 
Pdtchin  y.  Swift,  21  Vt.  298 ;  Buyler  y.  At- 
^wood,  26  N.  J.  Eq.  504 ;  Atlantic  Dock  Co,  y. 
Lcavitt,  54  N.  Y.  85. 

If,  notwithstanding  the  common  law,  an 
ink  scrawl  or  an  impression  on  paper  is 
yalid,  why  is  not  the  acceptance  of  a  deed 
and  receiying  the  benefits  of  it  the  equiyalent 
of  a  seal 

Pillow  V.  Boberts,  54  U.  8.  18  How.  472  (14 : 
228)  ;  Thrasher  y.  Bkerhart,  8  Gill  &  J.  234 ; 
Warren  y.  Lynch,  5  Johns.  289 ;  Meredith  y. 
Hinsdale,  2  Caines,  862;  Adam  y.  Kerr,  1 
Bos.  &  P.  860 ;  State  y.  Buchanan,  5  Har.  & 
J.  855. 

The  plea  of  the  defendant  of  the  Statute  of 
Limitations  constitutes  no  defense. 

Kilty,  Laws  Md.  chap.  28,  g  6 ;  Thompson, 
Dig.  287.  289. 

The  form  of  the  action  is  immaterial. 

Chemung  CaiuU  Bank  y.  Lowery,  98  U.  S. 
78  (28 :  806)  ;  Locke  y.  Homer,  181  Mass.  102. 

Where  the  subject  matter  of  a  suit  belongs 
to  the  class  oyer  which  a  court  of  equity  has 
jurisdiction,  the  objection  that  Uie  complain- 
ant has  an  adequate  remedy  at  law,  not  made 
until  the  hearing  in  the  appellate  tribunal, 
is  too  late 

Beynes  v.  Dumont,  180  U.  8.  854  (82 :  984)  ; 
Dundee  Mortgage  d  T,  L  Co,  y.  Hughes,  124 
U.  8.  157  (81 :  857)  ;  Ex  parte  Spies,  128  U. 
S.  181  (81 :  80)  ;  Mays  y.  Fritton,  87  U.  8. 
20  Wall.  414  ^2 :  889)  ;  Crosby  y.  Buchanan, 
90  U.  8.  28  Wall.  420  (28 :  188)  ;  Smith  y. 
Elder,  8  Johns.  118. 

Messrs.  John  Sidney  Webb  and  W.  B. 
^  H.  B  Webb,  for  defendant  in  error : 

This  court  is  not  bound  by  the  New  York 
decisions.  The  decision  of  the  points  in- 
yolyed  turns  ui>on  the  general  principles  and 
doctrines  of  commercial  jurisprudence. 

Swift  y.  I^son,  41  U.  8.  16  Pet.  1  (10 : 
865). 

Federal  courts  are  not  bound  by  the  decis- 
ions of  the  state  courts  ui>on  questions  of 
-commercial  law. 

Gates  y.  First  Nat.  Bank,  100  U.  8.  246 
(25 :  583)  ;  Carpenter  y.  Providence  Washing- 
ton Ins.  Co.  41  U.  8.  16  Pet.  495  (10 :  1044)  ; 
Watson  y.  Tarpley,  59  U.  8.  18  How.  517  (15 : 
^$09)  ;  Venice  v.  Murdoch,  92  U.  8.  494  (28 : 
^88)  ;  Myrick  y.  Michigan  Cent.  B.  Co.  107 
U.  8.  102  (27 :  C25)  ;  Gloucester  Ins,  Co.  y. 
Younger,  2  Curt  888. 

The  mortgagee  could  not  sue  at  law. 

Cragin  y.  LoveU,  109  U.  8.  194  (27 :  908) . 

In  equity,  as  at  law,  the  contract  of  the 
purchaser  to  pay  the  mortgage  creates  no  di- 


rect  obligation  of  the  purchaser  to  the  mort- 
gagee. 

Parsons  y.  Freeman,  2  P.  Wms.  664,  neit^ 
Ambler,  115 ;  Earl  of  Oxford  y.  Lady  Bodnejf^ 
14  Yes.  Jr.  417,  424 ;  Be  Empress  Engineering 
Co.  L.  R  16  C^i.  Diy.  125 ;  Oandy  y.  Oand^^ 
L.  R  80  Ch.  Diy.  57,  67 ;  Coffin  y.  Adamt, 
181  Mass.  188. 

An  action  at  law  upon  a  stipulation  in  a 
deed  by  which  the  grantee  assumes  and  agrees 
to  pay  a  preyious  debt  of  the  grantor,  secured 
by  mortgage  of  the  granted  premises,  can  be 
brought  in  the  name  of  the  grantor  only. 

Mellen  y.  Whipple,  1  Gray,  317 ;  Prenties 
y.  Brimhall,  128  Mass.  291 ;  Petteey.  Peppard, 
120  Mass.  522 ;  Meech  y.  Ensign,  49  Conn.  191 ; 
Osborne  y.  CabeU,  77  Va.  462;  Biddel  y.  Brig^ 
eolara,  64  Cal.  854 ;  Crowell  y.  St.  Barnabus 
Hospital,  27  N.  J.  Eq.  650 ;  Culver  y.  Badger^ 
29  N.  J.  Eq.  74;  Moore* s  App.  88  Pa.  «0; 
Higinan  y.  Stewart,  88  Mich.  518 ;  Booth  t. 
Conn.  Mut.  L.  Ins.  Co.  48  Mich.  299 ;  Unger 
y.  Smith,  44  Mich.  22 ;  Hicks  y.  McQarry,  88 
Mich.  667 ;  George  y.  Andrews,  60  Md.  26 ; 
Chitty,  PI.  8,  4;  1  Saunders,  PI.  and  Ey. 
890;  1  Walford,  Parties,  11;  Berkeley  t. 
Hardy,  5  Bam.  &  C.  855 ;  Metcalfe  y.  Byeroft^ 
6  Maule  &  S.  75 ;  Birford  y.  Stuckey,  2  Brod. 

6  B.  833 ;  Southampton  y.  Brown,  6  Bam.  A 
C.  718 ;  Pigott  y.  Thompsoji,  8  Bos.  &  P.  147 ; 
Offly  y.  Warde,  1  Ley.  235 ;  Button  y.  Poole, 
2  Ley.  210 ;  TweddU  y.  Atkinson,  1  Beat  ^ 
S.  393. 

The  benefit  of  the  third  person,  to  entitle 
him  to  sue,  must  haye  been  the  principal  ob- 
ject of  the  contracting  parties ;  it  is  not  suf* 
ficicnt  that  it  may  incidentally  benefit  him. 

FelUm  y.  Dickinson,  10  Mass.  287 ;  Farley 
y.  Cleveland,  4  Cow.  432 ;  Gamsey  y.  Bogers, 
47  N.  Y.  238;  MerriU  y.  Green,  55  N.  Y. 
270;  Vrooman  y.  Turner,  69  N.  Y.  288; 
Simson  y.  Brown,  68  N.  Y.  861 ;  Treat  v. 
Stanton,  14  Conn.  445 ;  Meech  y.  Ensign,  40 
Conn.  191 ;  Hendrick  y.  Lindsay,  98  U.  a 
147  (28:  856). 

The  mortgagee  has  a  right  of  action  agninal 
the  grantee  under  such  deed  in  equity. 

mier  y.  Asliford,  133  U.  8.  610  (33:  667). 

The  question  of  the  form  of  action  or  the 
remedy  to  be  pursued  in  any  giyen  case  de- 
pends solely  upon  the  law  of  the  forum  wheie 
the  case  is  brought  and  not  upon  the  law  at 
usage  of  the  place  where  the  contract  is 
made. 

Pritehard  y.  Norton,  106  U.  8.  129  (87: 
105)  ;  Trasher  y.  Everhart,  8  Gill  A  J.  284; 
Bank  of  U.  S.  y.  Donnally,  83  U.  S.  8  Pet. 
371  (8 :  978)  ;  Andreirs  y.  Herriot,  4  Cow, 
508,  note;  Le  Boy  y.  Beard,  49  U.  8.  8  How. 
464  (12 :  1158)  ;  Douglas  y.  Oldham,  6  N.  EL 
150. 

Though  the  grantee  enter  into  possession, 
yet  if  he  does  not  execute  the  deed,  he  must 
De  sued  on  his  parol  contract,  and  not  upon 
the  coyenants  contained  in  the  deed. 

1  Chitty,  PI.  104,  noU  1,  118,  119 ;  8  Rob. 
Prac.  362,  868,  893,  438 ;  Stabler  y.  Cowman^ 

7  Gill  &  J.  286;  Hoxtard  v.  Bamsay,  7  Har. 
&  J.  114 ;  Western  Maryland  B.  Co.  y.  Or- 
endorf,  37  Md.  834,  335 ;  HinsdaU  y.  HumjA^ 
rey,  15  Conn.  431 ;  Foster  y.  Atwater,  49 
Conn.  244;  Johnson  y.  Mum,  45  Vt.  420; 
Mauler.  Weaver,  7  Pa.  829;  Taylor  y.  Glaser^ 
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H  Serg.  &  R  602 ;  SdektTig  County  Trustees 
V.  Spen^r,  7  Ohio  (pt.  2)  149;  Datfis  v. 
Jfidd,  6  Wis.  85;  &sh<yp  v.  Douglass,  25 
Wis.  60G ;  Goodwin  t.  Gfi«x?rt,  9  Mass.  618 ; 
QuUd  V.  Leonard,  18  Pick.  516 ;  Nugent  v. 
iJifey,  1  Met.  121 ;  Pike  v.  JJnnm,  7  Gush. 
183 ;  JV>ttw«  V.  Hill,  2  Met.  181 ;  Parish  v. 
Whitney,  8  Gray,  616 ;  itfatTi*  v.  Cumston,  98 
Mass.  817 ;  Martin  v.  Drinan,  128  Mass.  615 ; 
Cbrrai  t.  G^re^n,  92  U.  S.  514  (23 :  789)  ; 
OaU  V.  NiTon,  6  Cow.  445 ;  Andrev3s  v.  Her- 
rid,  4  Cow.  508 ;  Le  Boy  v.  Beard,  49  U.  S. 
^How.  451  (12:  1151)  ;  Broadhead  v.  Noyes, 
9  Mo.  66. 

The  law  of  England  is  that  covenant  will 
AOt  lie  OB  an  unsealed  instrument. 

Brown  ▼.  McFarran,  5  Irish  L.  R.  212; 
Lock  ▼.  Wrighi,  8  Mod.  40 ;  Burnett  v.  Lyneh, 
«  Bam.  &  C.  602 ;  Walford,  Parties,  18,  19 ; 
Piatt,  Cov.  12;  Abbott,  Shipping  (8th  ed.) 
^42 ;  Morgan  v.  Pike,  14  C.  B.  473 ;  North- 
^mpton  Gaslight   Co,   v.   Pa/meU,   16  C.    B. 

eso. 

This  court  seems  to  hold  that  the  mortga- 
gee could  not  sue  upon  such  an  instrument. 

Hendrick  t.  Lindsay,  98  U.  S.  149  (23: 
S57). 

.2]     Mr.  Justice  Gray  delivered  the  opinion 
of  the  court : 

This  action  is  brought  by  a  mortgagee 
against  the  executrix  of  the  grantee  named 
in,  and  who  has  accepted,  a  deed  executed 
by  the  mortgagor  only,  expressed  to  be 
*  subject  to  the  mortgage,"  and  by  the  terms 
of  wliich  the  grantee  ** assumes  and  covenants 
to  pay,  satisfy  and  discharge"  the  mortgage 
debt.  After  issue  joined  on  the  pleas  of 
never  indebted  and  the  Statute  of  Limitations 
of  three  years,  the  case  was  submitted,  and 
judgment  rendered  for  the  defendant,  upon 
an  agreed  statement  of  facts. 

By  the  Statute  of  Limitations  of  Maryland 
of  1715.  chap.  28.  |§  2,  6,  in  force  in  the 
District  of  Columbia,  all  actions  on  simple 
contracts  must  l)e  brought  within  three  years, 
and  actions  on  specialties  may  be  brought 
within  twelve  years  after  the  cause  of  action 
aecrues.     1  Kilty's  Statutes. 

The  decisions  of  the  courts  of  New  York, 
though  proceeding  upon  various  and  not  al- 
ways consistent  reasons,  clearly  show  that, 
by  the  law  of  that  State  (in  which  the  land 
is  situated  and  the  bond  and  mortgage,  as 
well  as  the  subsequent  deed  from  the  mort- 
gagor, were  executed  and  delivered)  the 
mortgagee  is  entitled  to  maintain  a  suit, 
cither  in  equity  or  at  law,  against  the  grantee 
of  the  mortgagor  to  enforce  the  payment  of 
the  mortgage  debt.  Halsey  v.  Beed,  9  Paige, 
446;  Kingy.  Whitdy,  10  Paige,  465;  Blyer 
V.  MonhoUand,  2  Sandf .  Ch.  478 ;  Trotter  v. 
Buffhes,  12  N.  Y.  74 ;  Burr  v.  Beers,  24  N. 
T.  178;  CampbeU  v.  Smith,  71  N.  Y.  26; 
Pardee  v.  Treat,  82  N.  Y.  886;  Hand  v. 
Ktnnedy,  88  N.  Y.  149 ;  Botoen  y.  Beck,  94 
K.  Y.  86. 

Assuming  that  the  mortgagee  has  acquired 
Tij  the  law  of  New  York  a  right  to  enforce 
3]  «uch  an  agreement  against  a  grantee  of  the 
BKortgagor,  the  form  of  his  remedy,  whether 
it  must  be  in  covenant  or  in  assumpsit,  nt 
law  or  in  equity,  is  governed  by  the  Imfori, 


the  law  of  the  District  of  Columbia  where 
the  action  was  brought.  Dixon  v.  Ramsay, 
7  U.  S.  8  Oanch.  819,  824  [2 :  453,  454J  ; 
United  States  Bank  y.  Donnalty,  83  U.  S.  8 
Pet.  361  [8 :  974]  ;  Wilcox  v.  HurU,  88  U.  S. 
.  87 "     ■      "  ~  -  - 


18  Pet.  878  [10 :   209]  ;  LeBoy  v.  Beard.  49 

-    "    '  -  -  -^     Jig  J  J .  pf^tehard  v. 

130,    133   [27:   104. 


U.  S.  8  How.  451  [12 :  1151] ;  Pntehard  v. 

Norton,   106  U.   8.  124,     "     

106,  107]. 


Much  of  the  argument  at  the  bar  was  de- 
voted to  the  question,  whether  an  agreement 
of  the  grantee,  in  a  deed  signed  and  sealed 
by  the  grantor  only,  is,  as  has  been  held  in 
New  Jersey  and  New  York,  in  the  nature  of 
a  covenant  under  seal,  and  conseauently  a 
specialty  (Finley  v.  Simpson,  22  N.  J.  L. 
811 ;  CroweU  v.  St.  Barnabas  Hospital,  27  N. 
J.  Eq.  650,  652 ;  Atlantic  Dock  Co,  v.  Learitt, 
54  N.  Y.  85 :  Bowen  v.  Beck,  94  N.  Y.  86)  ; 
or.  as  held  in  other  States,  in  the  nature  of 
an  assumpsit  or  implied  contract,  arising 
from  the  acceptance  of  the  deed,  and  conse- 
quently a  simple  contract.  Locke  v.  Homer, 
131  Mass.  93,  102;  Foster  v.  Attoater,  42 
Conn.  244 :  Johnson  v.  Jfuay,  46  Vt.  419 ; 
Mauls  V.  Weaver,  7  Pa.  829 ;  Hocking  County 
Trustees  y.  Spencer,  7  Ohio  (pt.  2)  149. 

But  we  do  not  find  it  necessary  to  pass  upon 
that  question,  since,  by  the  law  of  the  Dis- 
trict of  Columbia,  whether  the  agreement  of 
the  grantee  is  or  is  not  considered  as  under 
seal,  it  is  an  agreement  made  with  the  grantor 
only,  and  creates  no  direct  obligation  to  the 
mortgagee,  ui>on  which  the  latter  can  sue  at 
law. 

If  the  agreement  of  the  grantee  is  con- 
sidered as  under  seal,  by  reason  of  the  deed 
being  sealed  by  the  grantor,  it  falls  within 
the  settled  rule  of  the  common  law,  in  force 
in  the  District  of  Columbia,  that  no  one  can 
maintain  an  action  at  law  on  a  contract  under 
seal  to  which  he  is  not  a  party.  Hendrick 
V.  Lindsay,  98  U.  8.  143.  149  [23 :  855,  8571 ; 
Southampton  v.  Broum,  6  Bam.  &  C.  718; 
Cliesterfidd  <fc  M.  S,  CoUiery  Co,  y.  Hawkins, 
8  Hurl.  AC.  677 ;  Northampton  y.  Elwell,  4 
Gray.  81 ;  OroweU  v.  St,  Barnabas  Hospital, 
27  N.  J.  Eq.  650,  653. 

If  the  agreement  of  the  grantee  is  con- 
sidered as  in  the  nature  of  assumpsit,  implied 
from  his  acceptance  of  the  deed,  still,  being 
made  with  the  grantor  only  and  for  his 
benefit,  upon  a  consideration  moving  from 
him  alone,  there  being  no  privity  of  contract 
between  the  grantee  and  the  mortgagee,  and 
the  latter  not  having  known  of  or  assented 
to  the  agreement  at  the  time  it  was  made, 
nor  having  since  done  or  omitted  any  act  on 
the  faith  of  it.  it  follows  that,  by  the  law 
as  declared  by  this  court,  and  prevailing  in 
the  District  of  Columbia,  the  mortgagee 
cannot  maintain  an  action  at  law  against  the 
grantee.  Keller  v.  Ashford,  188  U.  S.  610, 
620-622  [83 :  667,  672],  and  Second  Nat,  Bank 
V.  Grand  Lodge,  98  U.  8.  123  [26:  75],  there 
cited.  The  payments  made  by  the  grantee, 
and  accepted  by  the  mortgagee,  on  account 
of  the  mortgage  debt,  were  made  pursuant  to 
the  erantee's  contract  with  the  mortgagor, 
and  did  not  create,  or  warrant  to  be  inferred, 
a  new  contract  between  the  grantee  and  the 
mortgagee.  Morever,  if  the  grantee's  lia- 
bility was  in  assumpsit  only,  it  waa^  Uv  %.\v; 
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view  of  the  case,  barred  by  the  Statute  of 
LimitatioDB  in  three  years. 

In  the  District  of  Columbia,  the  only 
remedy  of  the  mortgagee  against  the  grantee 
was,  as  adjudged  upon  great  consideration 
in  Keller  v.  Amford,  above  cited,  hj  bill  in 
equity,  in  which  he  might  avail  himself  of 
the  right  of  the  mortgagor  against  his  grantee, 
because  in  equity  a  creditor  is  entitled  to 
avail  himself  of  a  security  which  his  debtor 
holds  from  a  third  person  for  the  payment 
of  the  debt. 

In  the  Supreme  Court  of  the  District  of 
Columbia,  as  in  the  circuit  courts  of  the 
United  States,  the  jurisdiction  in  equity  is 
distinct  from  the  Jurisdiction  at  law,  and 
equitable  relief  cannot  be  granted  in  an  ac- 
tion at  law.  Rev.  Stat.  D.  C.  §§  760,  800 ; 
Fenn  v.  Bolme,  62  U.  8.  21  How.  481  [16 : 
198]. 

A  statement  of  facts  agreed  by  the  parties, 
or,  technically  speaking,  a  case  stated,  in 
an  action  at  law,  doubtless  waives  all  ques- 
tions of  pleading,  or  of  form  of  action, 
which  might  have  been  cured  bv  amendment ; 
but  it  cannot  enable  a  court  of  law  to  assume 
the  jurisdiction  of  a  court  of  equity.  Scud- 
der  V.  Wareter,  11  Cush.  678 ;  McBae  v.  Locke, 
114  Mass.  96 ;  Weit  Boaabury  v.  Minat,  114 
Mass.  546. 

For  these  reasons,  this  action  cannot  be 
maintained,  and  the  judgment  far  the  drfend- 
«rU  mitit  be  affirmed. 


[310]  HERMAN  ROTER,  Plf.  in  Err., 

THE  8CHXJLTZ  BELTING  CO. 

(Bee  8.  0.  Reporter*s  ed.  819-32S.) 

PBLtent  eatee—^uettiam  far  the  Jwy—pawar  if 
eaurt. 

L  The  questions,  whether  a  patented  fni'entlon  Is 
one  of  a  primary  charaoter,  and  whether  the  pat- 
ent Is  a  pioneer  patent,  and  whether  on  a  proper 
oonstniotlon  of  the  patent  defendant's  machine 
infrlnired  it,  are  for  tiie  Jury  to  determine  on  the 
evidenoe. 

ti  It  is  not  a  matter  of  mere  Judicial  knowledge 
that  the  mechanical  ditrerences  between  the  two 
machinei  are  material,  in  view  of  the  eharacrer 
of  the  patented  invention  and  of  the  claims  of 
thepatentk 

[No.  888J 

Argued  Apr,  £S,  23, 1890,  Decided  May  5, 1890. 

rj  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
souri to  review  a  judgment  for  the  defendant 
in  an  action  at  law  for  the  infringement  of 
letters-patent.    BetDereed, 

The  tacts  are  stated  in  the  opinion. 

Reported  below,  28  Fed.  Rep.  860,  29  Fed. 
Bep.  281. 

Meeeri,  M.  A.  WheatoDt  Wm.  M.  Bcelet 
and  Jamee  0,  Broadhead,  for  plaintiff  in  error: 

Where  an  invention  is  one  of  a  primary 
character,  and  the  mechanical  functions  per- 
formed by  the  machine  are,  as  a  whole,  en- 
tirely new,  all  subsequent  machines   which 
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employ  substantially  the  same  means  to  ac- 
complish the  same  result  are  infringement!^ 
although  the  subsequent  machine  may  oon* 
tain  improvements  in  the  separate  mechmo- 
isms  whidi  go  to  make  up  the  machine. 

MaTle%  8,  M.  Co,  v.  Lancaster,  129  U.  S.  %» 
(82:  715):  MeCarmick  v.  TcUcott,  91  U.  8.  » 
How.  402,  405  (15:  980,  981);  Chicago  dH,  W. 
R.  Co,  V.  Saylee,  97  U.  S.  654,  656  (24:  1058, 
1054U  Clough  y..  Barker,  106  U.  8.  166,  177 
(27:  184.  188);  Duffy.  Stirling  Pump  Co.  lOT 
U.  8.  636,  689  (27:  517,  618);  Blake  v.  Robert- 
eon,  94  U.  8.  782,  788  (24:  246,  247). 

The  diversitv  or  identity  in  principle  oi 
two  mechanical  instruments  in  suit  at  law 
must  be  submitted  to  the  jury.  If  there  is  so- 
much  resemblance  as  raises  the  question  at 
all. 

Tucker  v.  Spalding,  80  U.  S.  18  WalL  46a 
(20:  515);  Bieofioff  v.  Wcihered,  76  U.  a  » 
Wall.  815  (19:  83^. 

Mr,  Chester  a.  Kmm,  for  defendant  ia 
error: 

The  patent  sued  upon  is  void.  The  device 
sought  to  be  covered  is  not  an  inventioa 
within  the  meaning  of  the  Patent  Law. 

Brown  v.  Piper,  91  U.  8.  87  (23:  200);  Pick^ 
ering  v.  MeCuUough,  104  U.  8.  818  (26:  751);. 
SUpheneon  v.  Brooklyn  C.  T.  B,  Co,  114  U.  8. 
149  (29:  58);  Beekendorfer  v.  Faber,  92  U.  S. 
847  (28:  719);  Slaicson  v.  Grand  Street  P.  P, 
d  F,  B,  Co,  107  U,  8.  649  (27:  576);  PhiUip  # 
V.  Detroit,  111  C.  8.  606  (28:  533);  HaiUe  v. 
VanWormer,  87  U.  S.  20  Wall.  853  (22:  241); 
Atlantic  Worke  v.  Brady,  107  U.  8.  192  (27: 
488);  King  v.  Oallnn,  109  U.  S.  99  (27:  870); 
Gardner  v.  Hen.  118  U.  S.  180  (80:  158);  Pre: 
ton  V.  Manard,  116  U.  8.  661  (29:  768);  Cfrf- 
cent  Brewing  Co,  v.  Gottfried,  128  U.  S.   ISS 
(82:  890);  Pattee  Plow  Co,  v.  Kingman,  129  U. 
8.  294  (82:  700);  Wateon  v.  Cincinnati,  L  Si. 
L,  d  C.  B.  Co,  188  U.  S.  161  (88:  295);  Aroi^ 
V.  Manhattan  B,  Co,  188  U.  8.  84  (88:  272); 
HoUuter  v.  Benedict  d  B,  Mfg,  Co.  118  U.  8. 
69  (28:  901);  Thampeon  v.  Boiaeelier,  114  XJ.  8. 
1  (29:  76). 

Suestion  upon,  under  general  issue. 
unbar  v.  Myere,  94  U.  8.  197  (24:  89). 
The  machine  or  device  used  by  the  defend- 
ant   in  error  is  not  an  infringement  upon 
either  of  the  claims  of  the  patent. 

Courts  will  take  judicial  notice  of  UxlWm 
of  universal  notoriety  and  common  knowl- 

^oton  V.  Piper,  91 U.  8. 87-42(28:  200-202). 

Rule  invariable,  that  where  combination 
is  of  old  elements,  to  infringe,  one  must  use 
all  of  the  old  elements  thus  combined. 

Seymour  v.  Oebame,  78  U.  8.  11  Wall.  565 
(20:  42);  Prouty  v.  Buggies,  41  U.  8.  16  Pet 
841  (10:  987);  Eamee  v.  Godfrey,  68  U.  8.  1 
Wall.  78  (17:  W7);  Case  v.  Brown,  69  U.  8.  » 
Wall.  820  (17:  817);  Dunbar  v.  Myers,  94  U. 
8.  187  (24:  84);  FuUer  v.  Tentzer,  94  U.  S.  29T 
(24:  106);  Vance  v.  CampbeU,  66  U.  S.  1  Black. 
430  (17:  172);  Union  W.  M,  Co,  v.  Desoer.  101 
U.  8.  882  (25:  1024);  McMurray  v.  ifaUory, 
111  U.  8.  97  (28:  365);  Gage  v.  Herring,  ItVT 
U.  8.  640  (27:  601);  Voss  v.  FUhtr,  118  U,  8. 
218  (28:  975);  Werner  v.  King,  96  U.  8.  21^ 
(24:  618);  Keystone  Bridge  Co,  v.  Phoenix  from 
Co.  95  U.  8.  274  (24:  84^;  BoweU  v.  Lindsay, 
118  U.  8.  97  (28:  906);  Clark  v.  Beedier  Mtfy. 
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Cb.  115  U.  S.  79  (29:  852);  Consolidated  8,  V. 
Co.  y.  Kiinkle,  119  U.  8.  45  (80:  802);  Drvfoos 
?.  Wiede,  124  U.  8.  82  (31:  862);  Tale  Lock 
Mfg.  Co.  Y.  Sargent,  117  U.  8.  878  (29:  960); 
Bnow  T.  Lake  Shore  di  M.  8.  R.  Co.  121  U.  8. 
617  (80:  1004):  Brown  t.  Davie,  116  U.  8.  287 
(29:  659). 

Device  of  defendant  does  not  employ  me- 
chanical equivalent. 

Burr  V.  Duryia,  68  U.  S.  1  Wall.  578  (17: 
658);  W&mer  v.  King,  96  U.  8.  280  (24:  614); 
Cochrane  v.  Deener,  94  U.  8.  789  (24:  142); 
Croee  v.  MacKinnon,  11  Fed.  Rep.  601. 

Mr.  Willmarth  H.  Thurston,  also  for 
defendant  in  error: 

When  the  evidence  given  at  the  trial,  with 
all  the  inferences  that  the  jury  could  justifi- 
ably draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  ver- 
dict, if  returned,  must  be  set  aside,  the  court 
is  not  bound  to  submit  the  case  to  the  jury, 
but  may  direct  a  verdict  for  the  defendant. 
Randall  v.  Baltimore  di  0.  R  Co.  109  U.  8. 
478  (27:  1003);  SchuylkUl  d  D.  L  d  R.  Co.  v. 
Munson,  81 U.  8.  14  Wall.  442  (20:  867);  Pteae- 
anU  V.  Fant,  89  U.  8.  22  Wall.  116  (22:  780); 
HerbeH  v.  Butler,  97  U.  8.  819  (24:  968);  Bouh 
ditch  Y.  Boston,  101  U.  8.  16  (25:  980);  Origgs 
Y.  Houston,  104  U.  8.  558  (26:  840);  Anderson 
County  V.  Beal,  118  U.  8.  227(28:  966);  Bay- 
lis  V.  Travders  Ins.  Co.  118  U.  8.  816(28:  989); 
Schofleld  V.  Chicago,  M.  d  8t.  P.  K  Co.  \\A 
U.  8.  618  (29:  225);  Biggins  y.  McCrca,  116  U. 
8.  688  (29:  768);  Marshall  v.  Hubbard,  117  U. 
8.  415  (29:  919);  Ooodlett  v.  Louisville  d  N. 
R.  Co.  122  U.  8.  411  (80:  1284);  North  Penn- 
svlvania  R.  Co.  v.  Commercial  Ifdt.  Bank,  128 
U.  8.  733  (31:  288);  Kane  v.  Northffm  C.  R. 
Co.  128  U.  8.  94  (82:  841). 

The  court  is  authorized  to  direct  a  verdict 
if,  after  the  evidence  is  in,  it  appears  that 
the  question  upon  which  the  case  must  turn 
is  one  of  law. 

Anderson  County  y.  Beal,  118  U.  8.  241  (28: 
971);  Keyes  v.  Grant,  118  U.  8.  25  (80:  54). 

In  patent  cases  the  construction  of  the  pat- 
ent in  suit  as  a  written  instrument,  and  the 
extent  and  scope  of  its  claim,  is  wholly  a 
matter  of  law  and  entirely  within  the  prov- 
ince of  the  court. 

Curtis,  Patents,  S  452;  Davoll  v.  Broion,  1 
Woodb.  &  M.  53;  WasMum  v.  Gould,  8  8tory, 
122;  Emerson  v.  Hogg,  2  Blatchf .  1 ;  Bischoff  v. 
Wethered,  76  U.  8.  9  Wall.  812  (19:  829). 

Whether  a  re-issued  patent  and  its  original 
are  for  the  same  or  dififcrcnt  inventions  is  for 
the  court  as  a  matter  of  law. 

Seymour  v.  Osborne,  78  U.  8.  11  Wall.  516 
(20:  83);  Grant  Powder  Co.  v.  California  Pow- 
der Works,  98  U.  8.  126  (25:  77);  Heald  v. 
Bice,  104  U.  8.  787  (26:  910). 

Where  the  terms  of  a  claim  are  plain  and 
explicit,  the  patentee  is  bound  by  it,  what- 
ever may  have  been  his  actual  invention,  or 
whatever  claim  he  might  have  made  had  he 
leen  fit. 

Keystone  Bridge  Co.  y.  Phanix  Iron  Co.  95 
U.  8.  274  (24:  844);  Burns  v.  Meyer,  100  U.  8. 
671  (25:  738);  Union  W.  M.  Co.  v.  Deeper,  101 
U.  8.  8a2  (25:  1024);  Wicke  v.  Ostrum,  108  U 
8.  461  (26:  409):  Lehigh  VaUey  R.  Co.  v.  Mel- 
lon, 104  a.  8.  112  (26:  639);  Gage  v.  Herring, 
107  U.  8.  640  (27:  601);  Fay  y,  Cordesman,  109 
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U.  8.  408  (27:  979);  TaU  Lock  ^fg.  Oh  y. 
Greenleaf,  117  U.  8.  554  (29:  •  52;;  Wnite  y. 
Dunbar,  119  U.  8.  47  (30:  808);  S^i^feni  v. 
Hall  8.  d  L.  Co.  114  U.  8.  85  (29: 75):  EUArie 
R.  8.  Co.  V.  HaU  R.  8.  Co.  114  U.  8.  8/  29: 
96);  Brown  v.  DavU,  116  U.  8.  249  (29.  663); 
Tale  Lock  Mfg.  Co.  v.  Sa^ent^  117  y.  8.  878 
(29:  950);  Snow  y.  Lake  Shore  d  M.  8.  R.  Co. 
121  U.  8.  617  (80:  1004);  Joyce  v.  ihiUicothe 
F.  d  M.  W.  Co.  127  U.  8.  557  (82: 171):  Hendy 
Y.  Golden  StaU  d  M.  L  Wwks,  127  U.  8.  875 
(32:  209). 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  8tate8  for  the 
Eastern  District  of  Missouri,  by  Herman 
Rover  against  The  8chultz  Belting  Company^ 
a  Missouri  corporation,  for  the  infringement 
of  letters-patent  No.  77,920,  granted  May 
12,  1868,  to  Herman  Royer  and  Louis  Royer, 
as  inventors,  for  **an  improved  machine  for 
treating  raw  hide.**  The  patent  expired  on 
May  12,  1885,  and  this  suit  was  brought  on 
the  16th  of  November,  1885. 

The  specification,  claims  and  drawings  are 
as  follows: 

**  The  nature  of  our  invention  it  to  provide 
an  improved  machine  for  converting  raw 
hides  into  leather,  of  that  class  which  is 
used  for  belting,  lacings  and  other  purposes 
where  it  is  necessary  to  preserve  the  native 
strength  and  toughness  without  destroying 
or  impairing  the  natural  fibres  or  grain  ol 
the  leather. 

''In  order  to  accomplish  our  object,  we 
employ  a  machine  mounted  on  a  suitable 
frame,  having  a  vertical  slotted  shaft,  to 
which  is  attached,  at  its  base,  a  bevelled 
wheel  between  two  bevelled  pinions  upon  a 
horizontal  shaft.  Around  the  vertical  shaft 
is  placed  a  row  of  vertical  pins  or  rollers, 
held  in  place  by  upper  and  lower  rings,  one 
of  which  is  firmly  bolted  to  the  frame.  An 
iron  weight  or  press  is  employed  for  crowd- 
ing the  coil  of  hide  down  after  it  has  received 
the  forward  and  back  action  around  the  shaft. 

"To  more  fully  illustrate  and  describe  our 
invention,  reference  is  Itad  to  the  accompany- 
ing drawings,  of  which  figure  1  is  a  hori- 
zontal section  through  A  B ;  figure  2,  a  side 
sectional  elevation,  showing  oentral  ^aft; 
figure  3,  a  side  sectional  elevation ;  figure  4, 
a  horizontal  section,  showing  the  hide  around 
the  shaft  in  the  circle  of  pins. 

**A  represents  the  frame,  of  any  suitable 
materials,  up  through  which  the  vertical 
shaft  B  passes,  having  a  slot,  B^  through 
which  the  end  of  the  nide  is  placed,  where 
it  is  held  in  place  by  the  set-screws  bb  b  b. 
C  C  C  are  vertical  pins  or  rollers  set  in 
the  rinffs  D  and  D',  the  lower  one,  or  D', 
being  firmly  attached  to  the  frame  bv  bolts 
c  c.  A  bevelled  wheel,  E,  is  attached  to  the 
vertical  shaft  B,  which  is  actuated  by  the 
bevelled  pinions  F  F  placed  on  the  horizontal 
dri vine-shaft  G.  This  shaft  has  a  pulley, 
II,  for  driving  the  machine.  An  iron  weight, 
I,  having  an  opening  through  its  centre  for 
the  vertical  shaft,  and  vertical  grooves,  t  i, 
in  it  to  prevent  its  turning,  is  placed  upon 
the  inside  of  the  pins  or  rollers,  and,   bv 


&1»-S35 


SoPBXim  CocRT  or  tbx  Uhttzd  Statxa. 


Oct.  Tehv, 


pressing  upon  this  weight,  the  hide  is  com- 
pressed edgenise,  after  tbe  forward  and  back- 
ward  stretcbinK  or   pressing  Is   performed 

"The  operation  of  our  machine  is  u  fol- 
lows: The  end  of  the  raw  hide,  after  it  haa 
been  deprived  of  the  hair,  is  introduced  Into 
the  slot  B',  and  the  set-screws  b  b  b  turned 
HgaiDGt  it,  when  motion  Is  imparted  to  the 
machine,  and  the  hide  is  wound  tightly 
around  the  vertical  shaft.  When  this  is  ac- 
complished, and  Hufflcient  time  has  elapsed, 
the  Bliaft  Is  slowlf  reversed  by  throwing  the 
other  pinion  into  gear,  when  the  bide  com- 
mences to  uncoil,  or  doubling;  back  from  the 
shaft,    which    with  the  folding  back,  and 

Sressing  against  the  pins  or  rollers,  pro- 
acea  the  desired  result  of  stretching  in  one 
waj,  compressing,  corrugating  or  roughing 
Id  the  opposite  direction,  whrai  the  weight  I 
is  placed  upon  the  top  of  the  hide,  and  Is 
prwMd  dowuwud,   wmch.   In  «   measure, 


compensates  for  tin  stretching  lengthwlae. 
The  hide  so  operated  upon  ia  then  treated 
with  oii  and  tallow  in  the  usual  way. 

"By  thus  treating  tbe  bide  in  our  ma(±ine^ 
the  leather  is  rendered  very  tough,  and  the 
fibres  or  grain  are  not  iniured,  but  it  impaita 
to  It  a  rou^b,  corrugateo  and  seamy  appear* 
ance,  making  It  more  strong  and  lasting  for 
the  purpose  designed  than  by  any  other  mm- 
chine  or  process. 

"Having  thus  descril>ed  our  Invention, 
what  we  claim  and  desire  to  secure  by  tetla>- 
patent  is — 

"I.  The  vertical  shaft  B  with  a  slot  B', 
and  set-screws  b  b  b,  said  shaft  having  a  for- 
ward and  back  motion,  substantially  as  and 
tor  the  purpose  descril>ed. 

"2.  The  pine  or  rollers  C  C  C,  set  In  Um 
rlnp  D  and  D',  together  with  the  grooved 
weight  I,  sutHtantially  m  and  for  the  pur- 
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The  defendant  set  up,  In  answer  to  the 
petition,  that  the  machine  was  not  the  Joint 
invention  of  tbe  patentees;   that   it  was   in 

Bublic  use  by  one  of  the  patentees  for  more 
lan  twoyesTB  before  the  patent  was  applied 
for;  and  Utat  it  was  not  new,  giving  rcfer- 
eneea  on  C&e  queatlon  ot  novelty.    The  an- 


Bwer  also  denied  every  allegation  In  Vba  patl- 
tloD.  There  was  a  reply,  putting  in  fssiw 
the  new  matter  In  the  answer.  The  case  WM 
tried  by  a  Juiy. 

The  bill  of  exceptions  shows  tliat.  after 

testimony  had  been  put  In  by  the  plaintiff 

on  the  queatlon  of  itjringement,  the  defend- 

U4  D.B. 


1889. 


BOTKB  T.  SCHUUTZ   BSLTIHO  CO. 


819-325 


ant  demurred  to  the  evidence  introduced  by 
the  plaintiff  on  that  question  without  itself 
putting  in  any  evidence.  The  court  sus- 
tained such* demurrer  and  directed  the  jury 
to  find  for  the  defendant.  The  lury  so 
found,  and  a  verdict  was  rendered  for  it. 
The  ruling  of  the  court  is  reported  in  28  Fed. 
Rep.  850.  The  plaintiff  excepted  to  so  much 
of  such  ruling  as  sustained  the  demurrer  to 
the  evidence,  and  to  so  much  of  the  instruc- 
tion of  the  court  as  directed  the  jury  to  find 
for  the  defendant.  A  motion  for  a  new  trial 
was  made  and  overruled,  the  opinion  there- 
on being  in  29  Fed.  Rep.  281.  Judgment 
being  rendered  for  the  defendant,  the  plain- 
tiff has  brought  a  writ  of  error. 
B3]  The  plaintiff^s  machine  has  a  vertical  crib 
of  cylindrical  bars  standing  in  a  circle  around 
and  concentric  with  a  central  shaft.  The  ends 
of  these  bars  are  fastened  in  appropriate  discs 
or  rings,  and  thus  are  hold  in  proper  position. 
The  crib  does  not  revolve,  but  the  central 
shaft  docs.  A  vertical  slot  is  made  in  the 
latter,  in  which  one  end  of  a  hide  is  inserted 
and  there  held  bj  set  screws.  Several  hides 
can  be  treated  m  the  machine  at  the  same 
time.  The  ends  of  the  hides  being  fastened, 
the  central  shaft  is  made  to  revolve,  and  in 
doing  so  it  draws  the  hides  into  the  crib 
through  a  space  between  two  of  the  bars  and 
winds  them  in  a  coil  around  the  shaft.  A 
sufTlcient  number  of  hides  is  put  into  the 
machine  at  one  time  to  fill  entirely  the  di- 
ameter of  the  inside  of  the  crib  when  they 
are  compressed.  When  the  hides  are  all 
drawn  into  the  crib  and  the  coil  is  com- 
pressed aroimd  the  central  shaft,  filling  the 
crib  tightly,  the  motion  of  the  central  shaft 
is  reversed,  and  the  hides  are  unwound  and 
wound  up  a^ain  around  the  shaft  in  the  op- 
posite direction,  the  hides  being  all  the  time 
under  pressure.  This  operation  of  winding, 
unwinding  and  rewinding  is  continued,  and 
the  action  on  each  hide  is  to  bend  every 
particle  of  it,  whether  thick  or  thin,  alike 
and  under  the  same  de^ee  of  pressure. 
There  is  a  weight  on  top  oi  the  coil  of  hides, 
so  as  to  produce  end  pressure  on  them  in  tJie 
direction  of  the  shaft,  lengthwise  of  the 
crib. 

The  plaintiff  cx)ntends  that  no  other  ma- 
chine existed  before,  which  wound  hides  in 
one  direction  and  then  rewound  them  in  the 
other  direction,  while  under  pressure,  and 
that  this  produced  a  new  mode  of  operation 
in  the  treatment  of  hides,  which  was  not  the 
result  of  a  mere  improvement  on  the  mech- 
anism of  any  prior  machine.  He  therefore 
ur^cs  that  the  case  falls  within  the  principle 
Applied  \Ti  MorUy  8.  M,  Co.  v.  Lancaster,  129 
U.  8.  263  [82:  715J,  that  "where  an  inven- 
tion  is  one  of  a  primary  character,  and  the 
mcclianical  functions  performed  by  the  ma- 
chine are,  as  a  whole,  entirely  new,  all  sub- 
sequent machines  which  employ  substantially 
tlie  same  means  to  accomplish  the  same  result 
are  infringements,  although  the  subsequent 
machine  may  contain  improvements  in  the 
^  separate  mechanisms  which  go  to  make  up 
*^^]  the  niachine ;"  and  that,  the  patentees  having 
been  the  first  persons  to  succeed  in  producing 
an  automatic  machine  for  treating  raw  hide 
in  the  manner  in  which  their  madiine  treats 
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it,  the  claims  of  ths  patent  must  be  construed 
liberally. 

The  plaintiff,  who  is  one  of  the  patentees, 
was  examined  as  a  witness  on  the  trial,  and 
fully  explained  the  patented  machine,  its 
mode  of  operation  ana  the  improvement  it 
effected  in  the  conversion  of  niw  hides  into 
leather. 

The  defendant's  machins  has  In  it  a  cylin- 
der which  is  arranged  horizontally  instead 
of  perpendicularly,  and  corresponds  to  the 
cvlindrical  crib  of  the  plaintiff's  machine. 
The  cylinder  is  constructed  of  two  half -cyl- 
inders of  iron,  hinged  together,  inside  of 
which  are  fixed  semi-circular  strips  of  wood, 
arranged  lengthwise  of  the  cylinaer,  so  that 
the  inside  surface  of  the  cylinder,  when 
clqsed,  is  practically  the  same  as  the  inside 
surface  of  the  plaintiff's  crib.  Ths  ends  of 
the  half-cylinaers  are  secured  in  position 
rigidly.  The  general  proportions  of  the  two 
machines  are  in  size  about  the  same.  The 
defendant's  machine  has  a  revolving  central 
shaft,  one  half  of  the  diameter  of  which  is 
removable  in  that  part  of  it  to  which  the 
hides  are  fastened.  This  half  is  in  sections, 
which  are  held  to  the  other  part  of  the  shaft, 
when  fastened  to  it,  by  screws.  The  edges 
of  the  hides  are  fastened  to  the  shaft  by  un- 
screwing such  sections  and  placing  one  edge 
of  each  nide  upon  the  face  of  the  solid  half 
of  the  shaft.  The  sections  are  then  screwed 
on  over  the  edges  of  the  hides,  in  which 
position  they  clamp  the  hides  fast  between 
the  two  halves  of  the  shaft.  There  are 
grooves  lengthwise  along  the  face  of  the 
solid  half  of  the  shaft,  and  ribs  along 
the  faces  of  the  removable  sections,  so  that  the 
edge  of  each  hide  which  is  fastened  in  the 
shaft  is  pressed  down  into  the  grooves,  and 
is  thus  held  more  securely.  Ther«  is  a  long 
opening  in  the  side  of  the  defendant's  cyl- 
inder, through  which  the  hides  are  drawn  in 
by  the  revolution  of  the  shaft,  in  like  man- 
ner as  they  are  drawn  into  the  crib  of  the 
plaintiff's  machine  through  one  of  the  open- 
ings between  the  bars.  As  the  defendant's 
machine  is  in  a  horizontal  position,  the  end 

Sressure  on  the  coil  of  hides  cannot  be  pro- 
uced  by  a  weight.  Instead  of  thaL  it  has 
two  sliding  discs,  one  at  each  end  of  the  [» 
horizontal  coil  of  hides,  which  discs  have  a 
central  hole  in  them  for  the  central  revolving 
shaft  to  pass  through.  There  is  an  arrange- 
ment of  screw-bolts,  nuts  and  hand- wheels, 
so  that  the  two  discs  may  be  drawn  together 
to  make  end  pressure  upon  the  coil  of  hides, 
and  retracted  therefrom  ;  and  there  are  springs 
to  make  the  pressure  yielding. 

The  view  taken  by  the  circuit  court  was, 
in  regard  to  claim  1,  that  the  defendant's 
machine  did  not  have  the  slot  of  that  claim ; 
and  as  to  claim  2,  that  the  defendant's  ma- 
chine could  not  be  said  to  infringe  it. 

We  think  the  circuit  court  erred  in  not 
submitting  to  the  jury  the  question  of  in- 
fringement, under  proper  instructions.  If 
the  patented  invention  was,  within  the  rul- 
ing in  Marley  8.  M,  Co,  t.  Lanauter,  npra, 
**  one  of  a  primary  character, "  and  the  patent 
was  **a  pioneer  patent,  **  which  were  ques- 
tions of  fact  to  be  passed  upon  by  the  jury, 
then  the  question,  on  i^  ptov^  c»i:ki^x>\<:!OvQ^ 
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•f  tlM  patent,  whether  the  defendant's  ma-  to  have  been  of  the  value  of  $475,  and  tliat 

chine  infringed  its  claims,  was  a  question  of  he  was  damaged  in  that  sum,  and  demanding 

fact   for  the  jury  to   determine,  on  all  the  judgment  for  that  amount,   with  costs  ana 

eyidence    whi(^  the    case    mi^ht    present,  disbursements.    The  defendant  put  in  a  gen- 

Tucker  y.  SpMing,  80  U.   8.  IS  Wall.  453  eral  denial.     The  cause  coming  on  for  trial, 

[20 :  615].  the  record  states  that  **  after  the  jury  had  been 

It  was  not  a  matter  of  mere  judicial  knowl-  duly  empaneled  and  sworn,  and  before  tlie 

«dge  that  the  mechanical  differences  between  commencement   of   the   trial,    the   plaintiff 

the  two  machines  were  material,  in  yiew  of  asked  to  amend  his  complaint  by  increasing 

the  character  oi  the  patented  invention  and  the  ad  cUimnum  clause  therein  from  the  sum 

of  the  claims  of  the  patent ;  and  we  are  un-  of  four  hundred  and  seventy-five  dollars,  the 

able  to  concur  with  uie  view  of  the  circuit  amount  originally  stated  and  claimed  in  said 

court,  in  its  opinion  denying  the  motion  for  complaint,  to  the  sum  of  one  thousand  dol- 

a  new  trial,  tiutt  this  is  a  case  where,  if  the  lars.     To  this  amendment  the  defendant  ob- 

jury  had  found  a  verdict  for  the  plaintiff,  jccted  upon  the  ground  that  to  allow  the 

on  the  evidence  put  in  by  him  on  tne  ques-  same  would  be  an  abuse  of  discretion,   and 

tion  of  infringement,  all  of  which  evidence  prevented  defendant  from  securing  the   re- 

the  bill  of  exceptions  states  is  set  forth  there-  moval  of  said  action  from  the  above-named 

in,  it  would  have  been  proper  for  the  court  court  to  the  circuit  court  of    the   United 

to  set  aside   such  verdict.  JBueyea  v.   Orant,  States,  where  it  would  be  entitled  to  have 

118  U.  S.  25,  86,  87  [80:  54,  57,  58].  the  same  tried  had  such  amendment  been 

As  there  must  be  a  new  trial,  we  forbear  moved  for  at  the  proper  time  and  granted, 

remarking  further  on  the  questions  involved.  The  court  took  under  consideration  the  matter 

The  ju^ftnerU  of  the  Cireuit  Court  is revei'sed  of  allowing  said  amendment."    The  trial 

and  the  ease  ie  remanded,  mth  a  direction  to  was  then  proceeded  with,  and  the  evidence 

grant  a  new  trial,  tended  to  show  that  the  damages  sustained 

were  much  greater  than   $500.      Upon  the 

■  conclusion  01  the  plaintiff's  case  he  renewed    [316] 

-,»^^   ^^^««,.r,««^^  ^ .  ^*»^^  « *  *» «^  *  ^  h*8  motion  "to  amend  his  complaint  to  make 

THB  NORTHERN  PACIFIC  RAH^ROAD  the  same  conform  to  the  testimony.     Where- 

COMPANY,  Plff,  in  Err,,  upon  the  amendment  was  granted   by   the 

^'  court  allowing  the  plaintiff  to  claim  damages 

JACOB  AUSTIN.  in  the  sum  of  one  thousand  dollars,  and  to 

^     .^»      -x^^«..— %  which  amendment  the  defendant  duly  exccpt- 

<8ee  8.  a  Reporter's  ed.  816-818.)  ed.     .     .     .     Plaintiff  also  renewed  his  mo- 

Amendmmt-removal  </  eauee^-had  faith.  ^*o»  to  amend  the  ad  damnum  clause  of  the 

complaint.    The  motion  was  granted,  defend- 

L   This  court  will  not  Interfere  with  the  action  of  &Qt  excepting. "    The  jury  found  a  verdict  for 

ttie  scate  court  In  allowing  plaintiff  to  amend  at  the  plaintiff  and  assessed  his  damages  at  $750, 

the  trial  by  Increasing  his  claim  for  damaces,  al-  and    judgment    was    rendered    accordingly, 

though  such  IncreaBc  would.  If  made  before  trial.  The  defendant  appealed  to  the  Supreme  Court 

have  allowed  defendant  to  remove  the  cause  to  of  Minnesota,    oy  which  the  judgment  was 

the  circuit  court  of  the  UnltAd  States,  where  no  affirmed,  and  thereupon  a  writ  of  error  waa 

appUcation  for  such  removal  was  made.  g^^d  out  from  this  court. 

1.   The  only  importance  such  amendment  has,  is 

*"i!i!^J?^£??.^/*'***^?*^^w^^'' *?^~"  ^^^9'    Jam©.     MeNaaffht,     W,    P. 

specttotheilffbtof  removal  and  that  question  ciough.  A,  H.  Garland  aEd  H.  J,  May 

^not  arise  in  the  absence  of  an  application  to  ^^^  pli intiff  in  error.                                       ^ 

[No   289  1  meesre,  M.  D.  Grover  and  J,  W,  Maeon 

Submitted  Apr.  jW,  1890,  Decided  MayS,  JS90,  '^^  defendant  in  error. 

TN  ERROR  to  ths  Supreme  Court  of  the  ¥^:    ^K  ^^^  PoUer    delivered  the 

i  SUte  of  Minnesota  to  review  a  judgment  ^^^^^^  ^\  ^f.  ^^"'J  •,,♦,-: 

of  that  court,  affirming  a  judgment  of  the  ,  ^^®.?^"^fr*'^?  ?!  P^^^^^^^  in  error  seems 

District  Court  of  Otte?  Tail  County,  Minne-  J?  ^.^*>*^,^^«  "£^^  )^.J^"?r?.  ^^^aV"}^  *5^ 

sota.  in  favor  of  plaintiff,  for  damages  for  J?«  ^l"^".*^,  S?"!?  ""^  ^®  ^""'1^^  .f^^^.H 

the  burning  of  growing  trees  on  his  land,  set  Sf^  District  of  Minnesota,  under  the  Act  of 

on  fire  by  in  engine  o!  the  Northern  Pacific  ^''^K^   ^.f  ^i^  T^  specially   set   up   or 

Railroad  Company.     Diemiued.  fi^^^f^u?^  ^^  *  i^**  ^®  decision  was  against 

"^  the  right  so  set  up  or  claimed ;  and  that 

SUtement  by  Mr,    Chirf  Juetiee  FnUer:  l^'^'^JP;^  ^^^^  "^.wK^f  juri^liction      But 

Austin  brought  his  actiin  in  the  District  J®  difficulty  with  that  view  is    that  when 

Court  of  Otter  Tail  County,  Minnesota,  to  ^f  amendment  was  permitted  to  be  made^ 

recover  damages  for  the  buralng  of  certain  ?/^f  A^®  evidence  had  satisfied  the  trial  court 

growing  teeST  on  his  land  by  fire  set  by  an  ^^»i  *^  allowance  was  proper,  the  defendant 

Mgine   of    the    Northern    Aciflc   RailVoad  filed  no  petition  and  made  no  application  to 

Company,  his  complaint  alleging  the  trees  -SArsT^pliJ^  Z  Ton^^l^I^J^^. 

Vtm.'-AMtoSuntdMian^the  United Statee 8^  i°*  objected  upon  the  ground  that  it  woui^ 

PfMM  ComrU  where  federal  gueetion  otiMt,  or  where  ^  ^^  abuse  of  discretion,  because  the  defend- 

orsdroiMi  ifi«tiMM<m  aCatutes,  treaty  or  (XmetUw-  ant  would  be  obliged  to  submit  to  a  trial 

Nomssanoecf  to  Martin  V. Hunter, 4.  97:  Matthews  when  the  amount  actually    involved   would 

V.  Zaaa.!:  ISA;  Williams  v.  JloRte,  •:  STL  have  entitled  it  to  a  removal,   if  that   fad 


18S0.                                                        Ex  Parte  Lakb.  448-44» 

had  appeared  when  the  suit  was  commenced  made,   the  question  would  then  have  arisen 

or  if  the  amendment  had  been  made  at  an  whether  it  came  too  late  under  the  circum- 

earlier  stage  of  the  case.     This  was  by  way  stances.     The  defendant  was  not  entitled  to 

of  argument,  and  upon  the  theory  that  the  remove  the  suit  as  originally  brought  **  before 

117]  plaintiff  had  purposely  laid  his  aamages  in  or  at  the  term  at  which  such  cause  could  be 

Uie  first  instance  at  a  sum  which  did  not  first  tried,  and  before  the  trial  thereof . "    But 

permit  a  removal,  and  then  sought  to  increase  the  objection  to  removal,  depending  upon  the 

the  ad  damnum  after  the  trial  commenced  absence  of   the   jurisdictional  amount,    wa« 

and  when  it  was  assumed  to  be  too  late  to  obviated  by  the  amendment.     As  the  time 

remove.  within  which  a  removal   must  be  applied 

The  Supreme  Court  of  Minnesota,  in  pass-  for  is  not  jurisd ictional,  but  modal  and  formal 

Ing  upon  the  action   of  the  district  court  (Ayers  y.   Watwn,  118  U.    S.   694,  598  [2S: 

{Avatin  y.  Northern  R  B.  Co,  84  Minn.  478),  1093,  1094]).  it  may,  though  obligatory  to  a 

held  that  *'in  respect  to  the  propriety  of  al-  certain  extent,  be  waived.     And  as,  where  a 

lowing  amendments,  the  court  can  make  no  removal  is  effected,  the  party  who  obtains  it 

distinction  between  cases  exclusively  triable  is  estopped  upon  the  question  of  the  time,  so, 

in  the  state  court,  and  those  claimed  to  be  if  the  conduct  of  the  plaintiff  in  a  given  case 

removable  to  the  United  States  courts.     If  were  merely  a  device  to  prevent  a  removal,  it 

the  case  is  one  in  which  an  amendment  might  might  be  that  the  objection  as  to  the  time 

properly  be  made  in  the  former  class  of  cases,  could  not  be  raised  by  him.     If,  on  the  other 

then  it  may  be  made  in  the  latter,   because  hand,  the  motives  of  the  plaintiff  could  not 

the  action  of  the  court  is  authorized  by  law,  be  inquired  into,  or,  if  admitted,  would  not 

and,  while  a  case  remains  in  the  state  court  affect  the  result,  as  in  most  cases  of  remit- 

and  under  its  jurisdiction,  no  party  can  le-  titur    (Thompson  y.    Butler,    95  U.    S.   694 

gaily  complain  of  proceedings  which  are  in  [24:    540]  ;    Pacific    Postal    Tdeg.     Co.    y. 

-confoi-mity  with  the  laws  of  the  Stote.    There  O'Gm^wr,  128  U.  8.  894  [82 :  488]),  the  de- 

beine  no  complaint  that  the  case  was  not  in  fendant  would  simply   suffer  for  want  of 

itself  a  proper  one  for  the  exercise  of  the  comprehensiveness    in   the    Statute.       The 

discretion  of  the  court  in  the  allowance  of  amendment  here  was  held  to  have  been  prop- 

the  amendment,   under  the  practice  in  this  erly  allowed,  and  we  have  no  power  or  dis- 

State,  we  think  the  objection  was  properly  position  to  interfere  with  the  action  of  the 

overruled.     .     .     .     But   there  is  nothing  court  in  re^d  to  it.     The  only  importance 

vpon   the  record  in  this  case  to  show  the  it  has,  is  in  its  bearing  upon  the  charge  of 

plaintiff's  course  was  a  device  to  prevent  a  bad  faith  in  respect  to  Uie  right  of  removal, 

removal.     According  to  the  practice  as  un-  and  ^at  question  cannot  properly  arise  la 

•derstood    and   actually    prevailing    in    the  the  absence  of  an  application  to  remove. 

United  States  courts  of  this  circuit  when  this  The  writ  of  error  muet  he  dumisBed,  and  it  if 

action  was  tried,   Uie  defendant  would   not  eo  ordered. 

have  been  entitled  to  a  removal  if  the  com-  

plaint  had  been   amended  before  the  case  Ex  jparte: 

<»me  to  trial.     Jfyej-e    v.    Union  P.   B.   Co.  In  the  Matter  of  CHARLES  MASON          [** 

16  Fed.  Rep.  292.     But  the  Supreme  Court  LANE,  Petitioner. 

of  the  United  States  subsequently  held,  by  ^     «  «  «      _^    ,    ^  ^^«  ^^«v 

A  divided  court,  that  corporations,  like  the  «ee  8.  a  Reporter's  ed.  44»44».) 

defendant,  created  and  organized  under  the  Carnal  knowledge  of  femaU  under eixteetir^Ok- 

laws  of  the  United  States,  were  entitled  to  Uihoma  not  a  Territory^uriediction  <f  U. 

remove  suiU   against  them  to  the   United  8,  dietriet  court— indietment-'teeond  trials 

States  courts.    Pacific  Batlroad  Bemoval  Cases,  srror 
115  U.    S.  1  r29:  819].     Under  the  circum- 

stances,  theretore,  we  are  not  warranted  in  j.  The  words  **exoept  the  Territories"  in  the  Act 
concluding  that  the  allowance  of  the  amend-  of  1889  imposing  punishment  for  carnally  Jmow- 
ment  was  an  abuse  of  discretion.  If  the  facts  ing  a  female  under  16  years,  have  reference  ex- 
were  such  as  to  warrant  the  inference  that  oluglvely  to  Territories  which  have  been  erected 
the  plaintiff  purposely  brought  the  action  for  into  dvil  governments.  Oklahoma  is  not  of  this 
a  smaller  amount  in  order  to  prevent  a  re-  class  of  Territories. 

moval,    and  afterwards  secured  the  amend-  «.   The  District  Court  of  the  United  States  for  the 

ment,  a  different  question  would  be  present-  District  of  Kansas  has  Jurisdiction  to  toy  and  pun- 

^  »  ish  for  the  offense  of  carnal  knowledge  of  a  fe- 

^B]      Nothing  is  better  settled  than  that  to  enable  ^  V^w  h"?^!;^?' "^"""'"^  inOklahoma,a 

us  to  take  Jurisdiction  on  the  ground  of  the  ^  ""^i?  "J^r?  ^3^*^^  _,.,^  ♦k,  ^«„t>u  «h««« 

J     111—''     *  *-.  ^^...u.  ^#  «  Jn^v.*   ^i»j»%<wi  fL   That  the  Indictment  contains  the  douDle  cnarga 

denial   by  a  statj  court  of  a  right  claimed  *-^,^^J;^ltoommon  law  and  of  the  statutory  df- 

under  a  statute  of  the  United  States,  the  rec-  JeW^der  the  Act  of  1889.  was  not  an  error 

ord  must  show  that  the  right  was  specially  ^^^^y^  madetlie  hidictment  fatally  defective  or 

set  up  or  claimed  at  the  proper  time  and  in  ^hich  deprived  the  court  of  jurisdiction  to  try 

the  proper  way,  and  that  the  decision  was  and  sentence  the  prisoner  on  the  latter  charge, 

against  the  right  so  set  up  or  claimed.    Spies  ^    ^  conviction  under  such  indictment  is  a  bar  to 

w.  Illinois,  123  U.  S.  181  [81:  801  ;  Chappel  a  trial  under  a  second  indtotment  forthestatu- 

▼.  Bradshnw.  128  U.  S.  182    [82:  369].      As  tory  offense. 

the  defendant  did  not  apply  for  the  removal  ^   That  the  indictment  was  not  signed  by  the  dl»- 

of  the  cause,  the  right  now  claimed  under  trict  attorney  of  the  United  States  Is  not  errar 

the  statute   was  not  denied   by  the  district  which  goes  to  the  jurisdiction  eC  the  court, 

court,  nor  by  the  supreme  court  in  affirming  [No.  12,  Original.] 

the  judgment.     If  the  application  had  been  Argued AprillS,  1890.  Jkcid^April98,1^90, 

185  U.  S,  ^^^ 
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PETITION  for  writ  of  habeas  corpus,  by  issued  upon  Charles  H.  Case,  warden  of  the 

Lane,  held  as  prisoner  in  the  Kansas  peni-  penitentiary  of  the  State  of  Kansas,  who,  it 

tentiary  by  virtue  of  a  sentence  of  the  District  was  alleged,  held  the  petitioner  in  unlaw- 

Court  of  the  United  States  in  and  for  the  Dis-  ful  imprisonment.     Case  made  a  return  to 

trict  of  Kansas,  upon  conviction  for  the  crime  this  rule,  in  which  he  said  that  the  prisoner 

of  carnal  knowled/;^  of  a  female  under  the  age  was  held  under  a  mittimus  issued  from  the 

of  sixteen  years,  committed  in  Oldahoma,  a  office  of  the  clerk  of  the  District  Court  of 

Dart  of  such  district.     Denied.  the^  United  States  in  and  for  the  District  of 

The  facts  are  stated  in  the  opinion.  Kansas,  and  accompanying  the  return  was  a 

Itr,  Wm,  M.  Randolph,  A,  M.  Ga»Utnd  and  certified  copy  of  the  proceedings  in  that  court 

H«  J«  May»  for  i)etitioDer:  under  which  Lane  was  held.     From  this  it 

Where  Congress  has  denounced  an  offense  by  appears  that  the  following  indictment  w)ia 

Its  common-law  name,  as  rape,  in  section  5345  found  in  that  court  at  its  September  Term» 

of  the  Revised  Statutes,  the  common  law  must  1889 : 

be  resorted  to  for  a  definition  of  the  crime.  arni,^  iT^uo/i  &♦.♦*»-  ^*  a.»^..i'/««   \ 

United  States  v.  Coppersmith,  4  Fed.  Rep.  T^niPn'.^nf  ^^J^f  America,  )     . 

19f^;  United  States  Y,  OuterMdge,6S&vf J,  CO.  ax^  f^l  riiZ.fl  rJ^.^\f  *Ka  ^J^  TTnU^^ 

620  Whart.  Cr.  L.  (8th  ed.)  203;  Bice  I  Min^  I°J,^«  .^^«J^"^^  ,^^«"^  <>^.^«.^;d  United 

nssita  d  N.  W.  E.  Co,  66  U.  S.  1  Black,  858  S?j2!;  VJ^^  i^o                  District.  Sep- 

07:147);  AfcGool  t.  Smith,  66  U.  8. 1  Black,  459  *«™^'  T^™'  ^^"• 

^^ The'lihirge?^  upon  whom  the   "Th«  ^^^^d  States  of  America 

offense  was  perpetrated  was  under  sixteen  years   „  ni>«,i^«  t  «««  ^Lu^»^  «,^«»  /„n 

9^,.«  rr  7^  WhlKTr*^Pl  .nd  Pr  fSth       "^t  the  term  of  the  District  (iourt  of  the 
-H  »?R  m  oi  ^iHhT'  ^        United  States  of  America  In  and  for  the  said 

'^•^^u  "in  iS  TJ^  placed  In  Jeopardy  of  Hi^'^l^*  »i,^S<.^S:°t5iS'U*Idv**„74^- 

Ufe  or  limb  forthe  same  crime.  ita.  in  wid  district   on  the  M  day  of  Sep. 

ift  JLJl  T^^nl  OK  n  H    i«  ixr.ii   i«<»  /ai.  tember,  in  the  year  of  our  Lord  one  thousand 

«r  varU  Langt.  86  D.  8.  18  Wall.  168  (21:  ^.^^^  hundred  and   elghtv-nine.   the  grand 

li  the  United  States  courts  there  is  no  such  J"''°«  »/'•>«  y^'^^l  ^'^)^^}  ^"f  *?»  '^H'y 

thing  as  a  common-law  crime.  empaneled  and  sworn  and  cMrged  to  inquire 

miiUd  StaU*  y.  Hudton,  11  U.  8.  7  Cranch.  »/  °^^^^.  ,con"J»tted  within  that  part  of 

82  (8:259);  UniUdStaU*  t  Coolid^e,  14  D.  8. 1  «".«  «"«'  district  lying  north  of  the  Canadian 

■Wheat.  415  (4:124);  Wheaton  t.  Pit^,.  88  U.  8.  R'^er  and  east  of  texas  and  the  one  hundredth 

8  Pet.  661  mm)',Penn»ylvania  t.  Wluding  <£  J!?«"''i»°>  ""^  ^*  *§*''  *?•*  occupied  by  the 

B.  B.  Co.Uv.  S.  18 How.  618(14:249);  United  Cherokee.  Creek  and  Seminole  Indian  tribes 

StaU*  T.  Worraa.  2  U.  8.  2  Dall.  884  (1:436);   "F»  *''V'"  "^^^^^^  ^°<*  '^^  P,'^°'.  """ 
fir;>art«a>«»k»/i  8U.S.4CraDCh,75(2:554     Charles  Lane     whose   more    full  Christian 

Un^d  State,  T.  Bevan,.  16  U.  8.  8  Wh^t.  886  ^1J\}?.  »?/  ^^VT"!^  .t'i":^J,tc  Zi 

Amer- 

March 

Oklahoma  and 

w,"conTt:  Llm'ri'9r2b;  uliUdi^iei  v.'ft^.   ^m  »  P^^  of  the  District  of  Kansas  afore- 

«U.  8.  216(24:66^;  United  Statu  Y.Hall,  98  "«'<*,  on  or  about  the  4th  day  of  July    in  the 

XJ.  8.  846  (26:  my   Unittd  State*  t.  IWrel.   yea'  <>f  o'"'  ^^  one  thousand  eight  hundred 

Hemp.  C.  C.  411,  422.  and  eighty-nine,  at  that  part  of  the  District 

The  district  attorney  must  institute  and  pros-  of  Kansas  aforesaid,  the  same  being  a  place 

ccate  all  suits  a"*^  district  of  country  under  the  exclusive 

United  State*  t.  Stone,  8  Fed.  Rep.  261;  Ex  jurisdiction  of  the  United  States  "wd  withia 

part*  &.•«.  121  U.  8.  1  80:849).  the  exclusive  jurisdiction  of  this  court.  wltU 

Oklahoma  is  in  effect  a  Territory  of  the  ST*/'  *T"  \°  *"*i  "PS?  *"»«  ^°'^*,  **• 

United  States  within  the  meanini?  of  the  term  Skeed    a  female  under  ttie  age  of  »'xteei» 

"Territories."  as  contained  in  the  Act  I^"-.  *«°  »°^  ^^''^  '^">«'  ''o'ently  and 

3t  part*  Morgan,  no  Fed.  TUp.  m^m;  Ex  KloniousW  did  make  an  asMult,  and  her. 

part*  iDh»t»JD<»:  109  U.  8.656(27:1080);  UniUd  »•>«  ft\^  *™"«=«*  ^„^^^-  ^"ff  /?''  ^•'*7' 

SatoT.  LeBii*.  121  U.   8.    278  (80:  946);  ^'?"='''>y.  t"^  against  her  will,   feloniously 

Wbart.Com.  Am.  Law.  645.  and  note  1;  United  d»d  «vish  and  carnally  know    against  the 

«/>««»  T.  <?ra<k><.  89  U.  8. 14  Pet.  587  (10:578):  peace  and  dignity  of  the  Lnit^  S**f  °' 

Clinton  f.  EngUbreeht,  90  V.  8    18  Wall.  484  "^TV*^/   and  contrary  to  the  form  of  ^e 

(M:m)iAmeiieanIn*.Co.T.SS6Bale*ofOoU  statute  in  such  cases  made   and   provded. 

Ion.  26  U.  8.  1  Pet.  611  (7:242).  „  „   ,        ,f  •  ^agan.  Ass  t  U   S-Att  y 

Mr.  Wm.  H.  T»ft,  &««torG«n..  for  re-       ^Jr^rfiU    ™'i-"iJ'*lqiK"'T*^H^±' 
SDondenL  •  Charles  Lane ;  rape,  sec.  5345 ;  J.  Hoopes, 

*^  foreman;  a  true  bill,   J.  Hoopes,    foreman; 

^**1      Mr.  Justiee  MUler  delivered  the  opinion   T'^J^f^^^  '^'^iJ^fi^^^'^fi^V^^^'^L^-^'^' 
of  the  court-  I-  T.),  Frances  M.  Skeed,  Dr.  I.  W.  Benipe, 

This  is  a  netition  by  Charles  Mason  Lane  ^-  '^-  ^^'  ^^^^^  Skeed,  Dr.  H.  C.  Hunter 

addressed   tTthe   original    jurisdiction   of  (Dodd  City,  Texas)  ;  filed  September  6,  1889; 

this  court,    for  a   writ   of   habeas   corpus.  ''•  ^-  ^i»8o°'  ciert. 
Upon  the  filing  of  the  petition  a  rule  was      Underthepleaof  not  guilty,  atrial  was  had 
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an  this  indictment,  in  which  the  jury  ren- 
dered the  following  verdict:  **We,  the  jury 
in  the  above-entitled  cause  duly  impaneled 
and  sworn,  upon  our  oaths  find  the  defend- 
ant guiltv  of  carnal  and  unlawful  knowl- 
edge of  Frances  M.  Skecd,  a  female  under 
the  age  of  sixteen  years,  as  charged  in  the 
indictment."  A  motion  for  a  new  trial  and 
in  arrest  of  judgment  was  made,  heard  and 
overruled,  and  the  following  sentence  pro- 
nounced by  the  court:  "Tliereupon  it  is 
now  by  the  court  here  considered,  ordered 
and  adjudged  that  said  defendant  be  impris- 
oned in  the  Kansas  penitentiary  for  the  period 
of  live  years.  It  is  further  ordered  that  the 
marshal  deliver,  or  cause  to  be  delivered, 
the  body  of  said  Charles  Lane  to  the  warden 
of  said  penitentiary  within  ten  days  from 
this  date." 

Some  kind  of  certificate  appears  to  have 
been  made  after  this  to  transfer  the  case  to  the 
circuit  court  of  the  United  States,  where  it 
came  before  Brewer,  Circuit  Judge,  who  de- 
livered an  opinion  in  it  concurring  inform- 
ally witli  the  judgment  of  the  district  court, 
which  is  found  as  an  appendix  to  the  brief  of 
the  counsel  for  the  government. 

The  counsel  for  petitioner  has  argued  the 
case  before  us  as  if  every  error  that  may  pos- 
sibly be  found  in  the  ruling  of  the  district 
court  in  the  progress  of  the  case  was  a  sufficient 
ground  to  release  the  prisoner  on  this  writ 
of  habeas  corpus.  It  has  been  often  reiter- 
ated in  this  court  that  the  writ  of  habeas 
corpus  cannot  be  converted  into  a  writ  of 
error,  and  that  this  court,  when  asked  to  is- 
sue a  writ  of  habeas  corpus  as  of  its  original 
jurisdiction,  can  do  so  only  when  the  infe- 
rior court  has  acted  without  lurisdiction,  or 
has  exceeded  its  powers  to  the  prejudice  of 
the  party  seeking  relief. 

There  is  really  but  one  question  out  of 
the  several  grounds  of  relief  sought  in  this 
case  that  is  a  proper  subject  for  this  court. 
By  the  Act  of  Congress  approved  February 
9,  1889,  chap.  120  (25  Stat.  658),  under 
which  defendant  is  indicted  and  convicted, 
it  is  provided :  **That  every  person  who  shall 
carnally  and  unlawfully  know  any  female 
under  the  age  of  sixteen  years,  or  who  shall 
be  accessory  to  such  carnal  and  unlawful 
knowledge  before  the  fact,  in  the  District  of 
Columbia  or  other  place,  except  the  Tenntories, 
over  which  the  United  States  has  exclusive 
jurisdiction,  or  on  any  vessel  within  the 
admiralty  or  maritime  Jurisdiction  of  the 
United  States,  and  out  oi  the  jurisdiction  of 
any  State  or  Territory,  shall  be  guilty  of  a 
felony,  and  when  convicted  thereof  shall  be 
punished  by  imprisonment  at  hard  labor, 
for  the  first  offense  for  not  more  than  fifteen 
years,  and  for  each  subsequent  offense  not 
more  than  thirty  years." 

The  offense  with  which  the  petitioner  is 
here  charged  is  alleged  in  the  indictment  to 
have  been  committca  within  that  part  of  the 
Indian  Territory  commonly  known  as  Okla- 
homa, and  it  is  alleged  in  the  indictment 
that  this  is  a  district  of  countiy  under  the 
exclusive  jurisdiction  of  the  United  States 
and  within  the  jurisdiction  of  the  District 
Court  of  Kansas.  The  counsel  for  prisoner 
contend  that  this  is  a  Territory  within  the 
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exception  of  the  Act  of  Congress  of  1889; 
that  therefore  this  Act  does  not  apply  to  the 
case ;  and  that,  there  being  no  other  Act  of 
Congress  punishing  a  party  for  carnal  and 
unlawful  knowledge  of  a  female  under  the 
age  of  sixteen  years,  the  court  was  without 

i'urisdiction  to  try  or  to  sentence  the  prisoner, 
lut  we  think  the  words  "except  the  Teui- 
tories"  have  reference  exclusively  to  that 
system  of  organized  government  lon^  exist- 
ing within  the  United  States,  by  which  cer- 
tain regions  of  the  country  have  been  erected 
into  civil  governments.  These  governments 
have  an  executive,  a  legislative  and  a  judi- 
cial system.  They  have  the  powers  which 
all  these  departments  of  government  have 
exercised,  which  are  conferred  upon  them 
by  Act  of  Congress,  and  their  legislative 
Acts  are  subject  to  the  disapproval  of  the 
Congress  of  the  United  States.  They  are  not 
in  any  sense  independent  governments ;  they 
have  no  senators  in  Congress  and  no  represen- 
tatives in  the  Lower  House  of  that  body,  ex- 
cept what  are  called  delegates,  with  limited 
functions.  Yet  they  exercise  nearly  all  the 
powers  of  government,  under  what  are  gen- 
erally called  Organic  Acts,  passed  by  Con- 
gress, conferring  such  powers  on  them.  It  is 
this  class  of  governments,  long  known  by 
the  name  pf  Territories,  that  the  Act  oi  Con- 
gress excepts  from  the  operation  of  this  Stat- 
ute, while  it  extends  it  to  all  other  places 
over  whidi  the  United  States  have  exclusive 
jurisdiction. 

Oklahoma  was  not  of  this  class  of  Terri- 
tories. It  had  no  legislative  body.  It  had 
no  government.  It  had  no  established  or 
organized  system  of  government  for  the  con- 
trol of  the  people  within  its  limits,  as  the 
Territories  m  the  United  States  have  and 
have  always  had.  We  are  therefore  of  opin- 
ion  that  the  objection  taken  on  this  point  by 
the  counsel  for  prisoner  is  unsound. 

It  is  next  objected  that  the  indictment  is 
bad,  inasmudi  as  it  contains  the  double 
charge  of  a  rape  at  common  law  and  of  the 
statutory  offense  under  the  Act  of  February 
9,  1889 ;  and  it  is  quite  obvious  that  both 
these  offenses  can  be  made  out  from  the  lan- 
guage of  the  indictment,  which  is  in  a  sin* 
gle  count.  The  allegation  that  the  offensie 
was  by  violence  and  against  the  will  of  the 
woman,  with  the  other  allegations  in  the  in- 
dictment, describe  the  offense  of  rape.  The  al- 
legation that  the  defendant  had  carnal  knowl- 
edge of  a  female  under  sixteen  years  of  age 
makes  out  the  offense  under  the  Statute  of 
1889.  But  the  view  of  the  court  was,  that  the 
allegation  that  the  carnal  knowledge  was 
against  the  will  of  the  woman  may  be  rejected 
as  surplusage,  and  the  rest  of  the  indictment 
be  good  under  the  Statute  referred  to.  And, 
as  the  court  instructed  the  jury  in  accordance 
with  that  view  of  the  subject,  and  as  the  jury 
found  the  prisoner  guilty  not  of  the  crime 
of  rape  but  of  the  smaller  crime  of  carnal 
knowledge  of  a  female  under  sixteen  years  of 
age,  Uie  action  of  the  court  on  that  subject 
was  probably  correct.  At  all  events,  the 
court  had  jurisdiction  of  the  prisoner,  and 
it  had  jurisdiction  both  of  the  offense  of  rape 
and  of  carnal  knowledge  of  a  female  under 
sixteen  years  of  age.    It  was  its  duty  to  de- 
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«lde  wbetlier  then  wm  a  lufflcfeDt  tndlct- 
ment  to  nbject  tlw  putj  to  trial  for  eltbei 
•or  for  both  u  these  offenaea.    Aa  no  motion 


tiy  the  prleoner,  we  think  that  there  waa  do 
■error  In  Ita  mlfngs  on  thla  HUblect.  If  tbcre 
were,  it  waa  not  an  error  wbiui  went  to  Uie 
juriadictlon  ol  the  court  to  trj  and  tentence 
tlie  prisoner. 

It  la  UTKed  that  there  is  an  iodlctment  now 
pending  against  Um  prisoner  for  the  mine 
offense,  charged  onlj  as  carnal  knowledge  of 
a  female  under  sixteen  years  of  age,  and  that 
the  present  Indictment  is  so  ambiguous  that 
i49|  the  trial  and  conviction  under  it  would  be 
no  bar  to  the  proceeding  under  the  second 
Indictment.  We  do  not  think  the  proposition 
is  a  sound  one,  as  the  prisoner  was  cicarl  j 
■ConTict^  of  the  same  offense  which  is  charged 
in  the  second  Indictment. 

An  objection  is  made  to  the  Indictment  that 
It  was  not  signed  b;  the  district  attorney  of 
the  United  States ;  but,  as  the  Indictment  was 
found  br  the  grand  jurj,  and  indorsed  as  a 
true  bill  bj  the  foreman,  and  Sled  in  open 
■court  according  to  law,  we  do  not  see  tliat 
there  li  any  error  on  that  subject,  certainly 
none  which  goes  to  the  jurisdiction  of  the 
■court.  See  ComraotUMolth  v.  Stoju,  105  Hasa. 
MB. 

It  Is  said  that  the  Indictment  waa  fatally  de- 
fective because  it  did  not  luQlclently  sppriee 
the  prisoner  ot  the  nature  of  the  offense  for 
which  he  was  to  be  tried.  But  ha  was  tried 
and  convicted  for  carnally  and  unlawfully 
knowing  a  female  under  the  age  of  six- 
teen years.  This  wsa  succinctly  and  clearly 
set  out  In  the  Indictment  as  the  charge,  or 
one  ot  the  charges,  against  him,  wlilch  he 
must  have  known  he  was  to  meet,  and  we  do 
not  think  the  objection  has  any  merit. 

There  may  be  other  objectioni  made  by 
•counael  to  Uie  proceedings  under  which  the 
prisoner  was  convicted,  but  none  of  them  rise 
to  the  dignity  of  questioning  the  jurisdic- 
tion of  the  court.  TA*  mlt  upon  the  aartUn 
<f  th»  penittntiarg  it  thertfort  ditehargtd  and 
*  writ  ^  Aoteof  eorput  dmUd. 


»=1    Apart,. 

In  the  Halter  ot  JACOB  BAIZ,  FeUtloner. 

«ae  B.  a  B«port«T'i  ed.  tDS-tti.) 

.mtiUgtt  qffyreiffn  wtinitttr — tuit  againtt  ecn- 
»ui-gtnmu  rapmntling  fortign  fainitter  in 
hit  abttnet—juritdietion  ef  diilTiet  «oiirt — 
ttidenct  •/  (Hfiomatic  tharaettr. 

i.  Aotttumof  UMUnltad8tatee.aTestdentofNew 
York,  wbo  la  coDiul-genenl  Ot  a  torelirn  Bovem- 
ment  at  New  York,  and  Is  also  authorlsod  to  oom- 
munlcate  to  the  Seotelary  of  State  any  matter  la 
relation  to  thatcoverameat,  iDtheibsenoa  onu 
minister,  Is  not  Ita  dlplDmaUe  reprcaenttitlve  or 
minlslcr.  durlna  luab  absenoe.  nor  entitled  to  the 
dlpknnatle  prlvUeiea  of  a  torelrn  minister. 


-—^ioV.B.  r.  Ort»gt,  ttia. 


E.   ThedMriotooartottheUnHedn 

dJotlon  of  a  suit  aialoH  sue 

libel. 
1.   The  oertlflcate  of  tha  Bnoretarr  of  State  Is  evt* 

denee  to  prove  thedlplomatlootaaracterof  apei* 

•on  aocredllsd  ss  a  mlnlaler  br  tb*  Bovenuuenl 

of  the  U  nlted  ftaCea. 

[No.  U.OrlglDsI.] 

Arfutd  March  31,  April  1, 1:190.    J>teidtd  Mam 

6,  la90. 

ON  PETITION  tor  a  writ  of  prohlliltloo  or 
miadamuB  prolilbltlng  the  diBirict  court  of 
the  United  States  from  proceeding  furl  her  in  a 
suit  for  lilwl  aguinst  Jacob  Bats,  who  claims  lo 
be  acting  minister  of  the  Republic  of  Ouato- 
mala  in  the  United  Sutes.    tknitd. 

Statement  by  Mr.  Clii^  Jvitirt  FaUan  |404 
On  the  2Sth  day  of  June,  1889,  an  action 
was  commenced  by  one  John  Henry  Hollan  ler 
In  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York 
sgaiost  Jacob  Balz,  to  recover  damages  for 
the  publication  of  an  alleged  lit>ei  upon  the 

Elalntiff.  and  a  summons  was  served  upon 
im  on  tlie  2d  day  at  July  of  that  year. 
The  defendant  entered  a  geoeral  appeiiriiiicA 
In  the  action,  which  was  tiled  July  17.  lUHU. 
On  the  25th  day  of  September,  1889,  the  de- 
fendant yerideo  bis  answer,  which  contained 
a  plea  to  the  jurisdiction  of  the  district 
court  In  the  following  language: 

"The  defendant  alleges  that  he  is  now,  and 
ever  since  the  month  of  July,  1887,  has  been, 
the  consul  -general  of  the  Republ  Ic  of  Ounte-  [40 
mala  at  the  City  of  New  York,  and  that  in 
or  about  the  month  of  May,  1839,  he  received 
from  the  Republic  of  Guatemala  a  duly- 
authenticated  copy  of  a  decree  in  the  English 
laliguage,  dated  at  the  National  Palac«  in 
Guatemala,  May  14,  1B89,  with  Instructions 
in  writing  froili  said  government  to  publish 
the  same  Tn  the  newspapers  of  the  United 
States,  and  which  said  decree  had  previously 
been  published  in  the  official  Oniette,  or  news- 
paper, published  lo  said  Republic,  and  tliat 
pursuant  to  such  Instructions,  which  were  sent 
to  him  both  by  letter  and  by  cable,  and  not 
otherwise,  he  did,  on  or  about  the  Qth  daf 
of  June,  1889,  send  to  the  managers  of  the 
Associated  Press,  in  the  City  of  Hew  York, 
said  authenticated  copy  of  said  decree,  stat- 
ing that  It  was  possible  that  said  tnanagcrl 
would  find  It  of  sufficient  interest  lo  publ  ish. 
That  prior  to  the  10th  day  of  January,  1889, 
one  Scfior  Don  Francisco  Lainflcsta  was 
envoy  extraordinary  and  minister  plenipoten- 
tiary of  the  Republic  of  Quateiiiala  in  tlie 
United  Stales,  and  on  or  about  tliut  day  he 
departed  from  the  United  States  upon  a  tem- 

Krarj  leave  ot  absence,  duly  granted  lo 
11.  and  that  from  on  or  about  tliat  day, 
down  to  on  or  about  the  lOtb  day  of  July, 
1889.  this  defcndnnt  became  and  was  the  act* 
Ing  minister  and  sole  reprcEcutative  of  the 
said  Republic  of  Guatemnia  in  the  place, 
and  during  tbe  absence,  of  the  said  envoy 
extraordinaiT  and  minister  plenipotentiary, 
and  was  exclusively  In  chftrge  of  the  diplo- 
matic alTairs  of  the  said  Itcpublie  in  tht 
United  Slates. 
"  And  by  reason  of  the  facts  herein  alleged 
1S»  t).  B. 
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this  defendant  claims  that  this  court  has  no 

Jurisdiction  of  this  action,  and  that  if  any 
urisdiction  for  said  act  in  fact  exists  in  any 
court,  it  is  vested  solely  in  the  Supreme 
Court  of  the  United  States,  pursuant  to  the 
provisions  of  the  Constitution  and  the  stat- 
utes of  the  United  States  in  such  case  made 
and  provided." 

In  January,  1890,  a  motion  was  made  "  for 
an  order  setting  aside  the  service  of  the  sum- 
mons and  all  subsequent  proceedings  in  the 
action,  and  that  the  court  dismiss  the  same, 
on  the  ^ound  that  it  has  no  jurisdiction  of 
this  action,  and  had  no  jurisdiction  over  the 
defendant  at  the  time  of  the  commencement 
thereof."  This  motion  was  based  on  the  de- 
fendant's affidavit  and  upon  proofs  consist- 
ing of  original  written  communications  from 
the  State  Department  to  Baiz,  and  on  duly- 
certified  copies  of  papers  on  file  in  said  De- 
partment ;  and  was  resisted  by  the  plaintiff 
on  certain  aflSdavits,  and  an  original  letter 
from  the  Department.  On  the  17th  day  of 
February  the  motion  was  denied,  and  an  ap- 
plication was  then  made  to  this  court  for  a 
rule  to  show  cause  why  a  writ  of  prohibition 
sliould  not  issue  to  the  judge  of  the  district 
court,  prohibiting  him  from  proceeding 
further  in  said  action ;  or  if  a  writ  of  pro- 
hibition could  not  issue,  then  for  a  rule  to 
abow  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  the  judge  to  enter  an 
order  dismissing  the  cause,  for  the  reason 
that  the  jurisdiction  of  said  action  existed 
aolely  in  the  supreme  court  under  the  Con- 
fititution  and  laws  of  the  United  States ;  or 
for  such  other  and  further  relief  as  might  be 
proper  in  the  premises.  The  application 
was  made  upon  the  petition  of  the  aefendant 
in  the  action  in  the  district  court,  and  an- 
nexed to  the  petition  and  forming  a  part  of 
it  was  a  certified  copy  of  the  entire  record  in 
the  district  court,  including  every  paper 
used  upon  the  motion,  and  the  opinion  of 
the  court.  A  rule  having  been  issued,  the 
judge  of  the  district  court  returned  thereto 
that  the  motion  was  denied  upon  the  facts 
and  considerations  appearing  m  the  record 
and  opinion,  copies  of  which  were  attached 
to  the  petition,  and  to  the  order  to  show 
cause,  and  submitted  to  this  court  whether 
the  district  court  should  take  further  cogni- 
zance of  the  said  cause  or  should  dismiss  the 
game. 

It  appeared  before  the  district  judge,  as  it 
does  here,  that  Mr.  Baiz  was  and  is  a  citizen 
of  the  United  States  and  a  resident  of  the 
City  of  New  York,  and  that  he  has  been 
since  1887  consul-general  of  Quatemala ;  that 
Sefior  Lainflesta  was,  on  the  16th  day  of 
January,  1889,  the  minister  of  Quatemala, 
of  Salvador  and  of  Honduras,  in  the  United 
States,  and  that  on  that  day  Sefior  Lainfiesta 
addressed  a  note  to  the  Secretary  of  State, 
advising  him  that  he  was  compelled  to  go  to 
Guatemala  for  a  short  time,  and  saying: 
''Meanwhile,  I  beg  your  excellency  to  please 
allow  that  the  consul-general  of  Quatemala 
and  Honduras  in  New  York,  Mr.  Jacob  Baiz, 
should  communicate  to  the  office  of  the  Sec- 
retary of  State  any  matter  whatever  relating 
to  the  peace  of  Central  America,  that  should 
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without  delay  be  presented  to  the  knowledge 
of  your  excellency." 

The  Secretary  of  State  accordingly,  on  the 
24th  day  of  January,  informed  l^fior  Baiz, 
**  consul-general  of  Guatemala  and  Honduras,  * 
that  the  note  of  Minister  Lainfiesta  had  been 
received  and  that  he  would  ^have  pleasure 
in  receiving  any  communication,  in  relation 
to  Central  America,  of  which  you  may  be 
made  the  channel,  as  intimated  by  Sefior 
Lainfiesta."  On  the  6th  of  March,  1889,  Mr. 
Blaine  having  been  appointed  Secretary  of 
State,  information  of  that  fact  was  communi- 
cated by  him  to  "Sefior  Don  Jacob  Baiz,  in 
charge  of  the  legations  of  Guatemala,  Salva- 
dor and  Honduras,"  the  receipt  of  which 
was  acknowledged  by  the  latter  under  date  of 
March  7,  the  note  of  reply  being  si^ed, 
''Jacob  Baiz,  Consul -General."  April  1, 
the  Secretary  of  State  addressed  a  communi- 
cation to  Sefior  Don  Jacob  Baiz,  in  charge  of 
the  business  of  the  legations  of  Guatemala, 
Salvador  and  Honduras,"  informing  him  of 
the  apnointment  of  Mr.  Mizner  as  envoy 
extraordinary  and  minister  plenipotentiary 
of  the  United  States  to  the  Bepublics  of 
Guatemala,  Salvador  and  Honduras,  and 
asking  him  to  "kindly  apprise  the  govern- 
ments of  Guatemala,  Salvador  and  Hon- 
duras" of  the  appointment. 

In  the  oflSciaf  circular  issued  by  the  De- 

?artment  of  State,  "corrected  to  June  18, 
889,"  concerning  the  "foreign  legations  in 
the  United  States, "  under  the  heads  of  Guate- 
mala, Salvador  and  Honduras,  mention  is 
made  of  the  absence  of  Mr.  Lainfiesta,  and 
a  foot  note  is  referred  to  which  reads  "Jacob 
Baiz,  consul-general,  in  charge  of  business 
of  legation,  New  York  City."  That  cir- 
cular shows  that  Russia,  Austria  and  Corea 
were  represented  by  ministers  who  were  ab- 
sent, and  had  chargSt  d* affaires  ad  interim, 
whose  names  are  severally  ^iven,  described 
as  such,  and  the  dates  of  their  presentation. 
Brazil  and  Venezuela  had  no  ministers,  but 
were  represented  by  a  ehargi  d'affairea  or  a 
ehargS  d'affaires  ad  irUerim,  the  name  of  the 
incumbent  and  the  date  of  his  presentation 
being  ^iven  in  each  of  these  instances. 
Portugal  had  no  minister,  and  the  name  ap- 
pears of  "Baron  d'Almeirim,  consul,  and 
acting  consul-general,  in  charge  of  business 
of  legation,"  and  the  fact  ana  date  of  his 
presentation.  Consul -General  Baiz  ii  alone 
referred  to  in  a  foot  note,  and  is  not  shown 
to  have  been  presented. 

Sefior  Lainfiesta  did  not  return  as  minister, 
and  on  or  about  the  10th  day  of  July,  1889, 
Dr.  Fernando  Cruz  arrived  in  this  country 
and  was  presented  by  the  Secretary  of  State 
to  the  President  as  the  envoy  extraordinary 
and  minister  plenipotentiary  of  the  Bepublfc 
of  Quatemala  to  the  United  States. 

Mr.  Baiz  answered  in  the  action  brought 
by  Hollander  September  25,  1889. 

On  the  8d  of  October,  1889,  counsel  for  the 
plaintiff  addressed  to  the  State  Department 
a  letter,  in  which  he  inquired  who  was  the 
minister  of  the  State  of  Quatemala  from 
January  to  August,  1889;  and  received  an 
answer  under  date  of  October  4,  1889,  signed 
by  the  second  assistant  secretary  of  state,  as 
follows : 
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**I  have  to  acknowledge  the  receipt  of  your  charge  of  the  business  of  the  legations  ol 

letter  of  the  8d  inst.,   and  to  say  in  reply  Guatemala,     Salvador    and    Honduras,'    in 

that  Sefior  Fernando  Cruz  presented  his  ere-  which  he  was  informed  of  the  recall  of  Mr. 

dentials  as  the  envoy  extraordinary  and  minis-  Henry  C.  Hall,  as  envoy  extraordinary  and 

ter  plenipotentiary  of  Guatemala  here,  July  minister  plenipotentiary  of  the  United  States 

11,  1889.  to  the  Bepubltcs  of  Guatemala,  Salvador  and 

''Prior  to  that  Sefior  Lainflesta  was  the  ac-  Honduras,   and  of  Uie  appointment  bv  the 

credited  and  recognized  minister,   but  had  President,  by  and  with  tine  advice  and  con- 

been  for  some  time  absent  from  the  United  sent  of  the  Senate,  of  Mr.  Lansing  B.  Mizner 

States.    During  his  absence  the  business  of  to  that  post.    Mr.  Baiz  was  requested  to  up- 

tiie    legation    was   conducted    by    Consul-  prise  the    respective  governments  of    this   [410 

General  Bai^  but  without  diplomatic  char-  appointment.    This  conmiunication  Mr.  Baiz 

acter."  acknowledged  on  April  2d,   1889.     On  May 

On  the  nth  of  January.  1890.  Sefior  Cruz  II^^.V^'  J?'   ^^^^  f^^I^^' 

^LS^n^^i^^  cSSmunication  to  the  ^^^(SrSr^'TL^^^^ 

SUte  Department :  ^^^^^  ^^  ^j^  ^    j^j  j^  pj^^  ^^  ^^  La^^_ 

"Mr.  Michael  H.  Cardozo,  counsel  for  Don  fiesta,  which  was  duly  acknowledged  by  the 
Jacobo  Baiz,  in  the  suit  which  has  been  Department  on  the  2(ith  of  the  same  month, 
brought  against  the  latter  by  Mr.  J.  H.  Subsequently  correspondence  took  place  be- 
Hol lander  in  New  York,  presented  to  your  tween  the  Department  and  Mr.  Baiz  in  re- 
excellency  a  brief  of  the  facts  in  the  case  lation  to  your  entrance  into  the  United  States 
and  made  application  to  you  to  be  pleased  and  to  your  reception  as  minister.  On  June 
to  order  that  he  be  furnished  with  a  certain  14.  1889.  Mr.  Baiz  inclosed  to  the  Depart- 
certificate  in  regard  to  the  character  of  Mr.  ment  an  autograph  letter  from  the  President 
Baiz  during  the  absence  of  Don  Francisco  of  Guatemala  dated  May  20,  1889,  to  the 
Lainflesta,  and  until  I  arrived  to  take  hia  President  of  the  United  States,  relative  to 
place.  the  recall  of  Mr.  Hall  as  United  States  min- 

**  It  being  urgent  to  possess  this  document,  ister  to  the  States  of  Central  America.     Of 

since  the  day  approaches  tomake  use  thereof,  this  communication  the  Department  acknowl- 

and  the  government  of  Guatemala  having  ed^ed  the  receipt,  on  June  25,  1889.     This, 

instructed  Mr.  Baiz  to  make  the  publication  it  is  believed,  is  a  correct  resum6  of  the  facta 

upon  which  the  suit  is  brought  under  the  in  regard  to  Mr.  Baiz*  action  as  the  represen- 

belief  that  he  was  its  representative  in  this  tative  of  Guatemala  in  the  absence  of  her 

country  from  the  day  of  Sefior  Lainficsta's  duly  accredited  minister  &om  the  United 

departure.  I  take  the  liberty  of  begging  your  States. " 

excellency  to  be  pleased  to  order  that  the       **.  ,  ..^  ^^..^  *^  fu^  «,i*    ^„«a^i  — * 
certificate  applied  for  by  Mr.  Cardozo  be  is-       ^.^'  *^®  return  to  Uie  rule,  counsel  ap. 

sued  as  soon  as  possible  and  sent  to  me  in  P^^'iS^^  ^^  opposition  to  granting  the  writ, 

^er  that  I  may^forward  it  without  loss  of  ZV^JZ  *.l?J?n  Va^rtU^n^^^ 

time."  cause  why  certain  papers  presented  by  him 

should  not  be  submitted  for  the  consideration 
The  acting  Secretary  of  State  replied  Jan-  of  the  court  in  the  determination  of  the  mat- 
nary  21,  1890.  acknowledging  the  receipt  of  ter ;  and  the  petitioner,  after  objecting  to  the 
Sefior  Cruz's  note  d  the  11th,  and  continuing  granting  of  the  order  and  protesting  against 
thus:  Uie  receipt  of  the  papers,  submitted  certain 
-The  facU  ara  that  on  Januair  1«.  1889,  PfP«",o^,  ^»8  P^^.  These  papers  taken  in 
Mr/liiXta  inSSicS^CSSpa^ei^^  S^J^^fI^ITS^^ 
his  pix>posed  departure  fn>m  Le  United  ^?^oSAg.i^  o\^he  BepuSu  of  "h^^ 
SUtes  for  Quatemala  on  a  leave  of  absence.  j'.„" »J'vJ.  «...  i_*._.ilTi^_  -_._»-!_. 


meantime  I  beg  your  ezoellencT  to  permit  a,"»"    "j  uj^j„2  .if..  \Z  ^iii  l^^t  .Zia 

Mr.  Jacob  Baiz.  coMul-wneral  o!  Guatemala  ?!l'^n,!^'lt   -&o.  u  ttZl^^!'^^^ 

and  Honduras  at  New  York,  to  communicate  appomtment     filling  it  to  the  best  interesU 

to  the  Department  of  State  any  information  "*  ^  ,'^YI'^'^  ?°***''**",1?,  P'»5«P«l'y .»« 

connected Vith  the  peace  of  Central  America  ?'*'«°*  AHbustenng  expeditions."  etc..  etc. 

tylt^^ \J^*.«S^^t  t^^^^\,Zrt^ ^  Accompanying  It  was  a  communication  ad- 

^..^^Jfth^L^X  i«r^n„!?.J^  dressed  to  the* State  Department  under  dat« 

E%i^^SS,iHr  ""^s-.'js  ^pftk^si  &J1E3? 

have  pleasure  in  receiving  any  communica-  ^j^w.   •*  fftii/^wa- 

tion  in  relation  to  Central  America,  of  which  ^^^»  "  roiiows . 

YOU  may  be  made  the  channel,  as  intimated  "Agreeably  to  the  promise  made  to  you  in    [411 

by  Sefior  Lainflesta. '    The  next  communica-  person  recently  by  Assistant- Secretary  Porter, 

tion  of  the  Department  to  Mr.   Baiz  bears  1  have  considered  the  questions  involved  in 

date  March  6,  1889,  in  which  he  was  informed  your  nomination  as  ehargS  d'uffaira  of  Hon- 

of  the  accession  to  office  of  the  present  Sec-  auras  in  the  United  States, 

retary  of  State,  which  Mr.  Baiz  acknowledged  "A  difficulty  arises  in  the  fact  stated  by 

on  the  following  day.  you  to  Mr.  Porter,  that  you  are  a  citizen  of 

"  On  April  1st,  1889,  the  Department  ad-  the  United  States.     It  has  long  been  the  al- 

dnsssed  a  oammunicatiim  to  Mr.  Baiz,  'in  most  uniform  practice  of  this  government  to 
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decline  to  recognize  American  citizens  as  the 
accredited  diplomatic  representatives  of  for- 
eign powers.  The  statutory  and  jurisdic- 
tional immunities  and  the  customary  privi- 
leges of  right  attaching  to  the  oltice  of  a  for- 
eign minister  make  it  not  only  inconsistent, 
but  at  times  even  inconvenient,  that  a  cit- 
izen of  this  country  should  enjoy  so  anom- 
alous a  position.  The  very  few  past  excep- 
tions to  this  rule  have  served  to  show  its 
Propriety,  especially  when,  as  in  your  case,  it 
as  been  sought  to  supplement  the  consular 
functions  (which  an  American  citizen  may, 
if  otherwise  acceptnl)le,  hold  with  perfect 
propriety)  by  an  added  diplomatic  rank  and 
function. 

**  Were  it  merely  a  question  of  conducting 
public  business  with  you  as  the  de  facto 
charge  d*affairee  ad  iiitcnm  during  the  ab- 
sence of  a  regularly  accredited  envoy  of 
Honduras,  there  would  be  little  difficulty. 
In  fact,  ^ou  now  stand  on  that  footing  for 
all  practical  purposes,  since  the  Depaitment 
of  State  corresponds  with  you  as  consul- 
general,  upon  whatever  diplomatic  business 
may  arise ;  but  it  is  to  be  borne  in  mind  that 
this  is  done  because  the  office  of  the  envoy 
is  for  the  time  being  unfilled.  Your  sub- 
stitutionary agency  is  cheerful Ij  admitted, 
but  this  is  different  from  recognizing  you  as 
invested  with  the  diplomatic  cliaracter  as  the 
incumbent  of  the  mission. 

"While  this  motive  would  alone  constrain 
me,  although  with  regret,  from  acceding  to 
the  expres^  desire  of  the  government  of 
Honduras  and  receiving  you  as  its  diplomatic 
representative,  I  find  another  consideration 
in  the  phraseology  of  your  official  letter  of 
credence.  ** 

The  Secretary  then  considers  the  objection 
arising  out  of  the  fact  that  that  instrument 
''announces  that  the  office  of  cJiarge  d'affairee 
is  conferred  upon  you  for  the  express  pur- 
pose of  negotiating  with  this  government  to 
prevent  the  organization  in  the  United  States 
of  hostile  expeditions  against  Honduras  and 
causing  certain  persons  named  therein  to' be 
put  under  t)onds,  'not  to  contrive  in  any  way 
against  the  peace  of  Honduras.'" 

The  letter  of  credence  and  also  the  letter 
of  the  Honduranean  Minister  of  Foreign  Re- 
lations were  returned. 

On  the  24th  day  of  March,  1886,  Consul- 
Gcneral  Baiz  acknowledged  tlie  receipt  of 
the  dispatch  of  the  22d,  and  said : 

"I  will  lose  no  time  to  inform  the  govern- 
ment of  Honduras  of  our  correspondence, 
and  that  your  excellency  has  kindly  con- 
sented to  admit  my  substitutionary  agency 
in  the  absence  of  a  minister  by  virtue  of  my 
being  tlie  consul-general. 

**  I  thank  you  for  this  reconiition,  the  ex- 
tent of  which  I  appreciate,  out  in  order  to 
fully  satisfy  the  government  of  Honduras, 
which  has  conferreid  this  honor  on  me,  I  take 
the  liberty  to  ask  whether,  in  the  absence  of 
«  minister,  the  State  Department  will  con- 
sider the  consul-general  charge  d'affaires  ad 
hoc,  or  as  diplomatic  agent  of  Honduras,  for 
all  practical  as  well  as  official  purposes,  with- 
out relieving  me  of  duties  and  responsibil- 
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ities  incumbent  on  a  citizen  of  the  United 
States. 

"The  declination  of  the  State  Department 
of  my  credentials  on  the  ground  that  they 
express  a  purpose  of  a  negotiation  not  aa- 
missible  under  the  laws  of  the  United  States 
will,  no  doubt,  be  satisfactory  tQ  the  govern- 
ment of  Honduras." 

On  the  8d  day  of  April,  1886,  the  Secre- 
tary of  State  answered  the  inquiry  of  Mr. 
Baiz  in  these  words : 

"I  have  received  your  letter  of  the  24th 
ultimo,  in  which,  after  referring  to  the  will- 
ingness expressed  in  my  letter  to  you  of  the 
22a  March  to  admit,  in  the  absence  of  a 
minister  of  Honduras,  your  substitutionary 
agency  in  virtue  of  your  office  as  consul- 
general,  you  inquire  'whether,  in  the  ab- 
sence of  a  minister,  the  State  Department 
will  consider  the  consul-general  charge  d^af' 
faxres  ad  Iwc  or  as  a  diplomatic  agent  of 
Honduras  for  all  practical  as  well  us  official 
purposes,  without  relieving'  you  'of  duties 
and  responsibilities  incumbent  on  a  citizen 
of  the  United  States?* 

"In  reply,  I  have  to  inform  you  that  it  is 
not  the  purpose  of  the  Department  to  regard 
the  substitutionary  agency,  which  it  cheer- 
fully admits  in  your  case,  as  conferring  upon 
you  pei*sonally  any  diplomatic  status  what- 
ever. Your  agency  is  admitted  to  be  such 
only  as  is  compatible  with  the  continued  ex- 
istence of  a  vacancy  in  the  diplomatic  repre- 
sentation of  Honduras  in  the  United  States. 
To  recognize  you  as  charge  d' affaire*  ad  hoe 
would  b«  to  announce  that  the  vacancy  no 
longer  existed,  and  that  diplomatic  represen- 
tation was  renewed  in  your  person. 

"It  is  a  common  thing  to  resort  to  a  tem- 
porary agency,  such  as  yours,  in  the  conduct 
of  the  business  of  a  mission.  A  foreign 
minister,  on  quitting  the  country,  often 
leaves  the  affairs  of  his  office  in  the  friendly 
charge  of  the  minister  of  another  country, 
but  the  latter  does  not  thereby  become  the 
diplomatic  agent  of  the  government  in  whose 
behalf  he  exerts  his  good  offices.  The  rela- 
tion established  is  merely  one  of  courtesy 
and  comity.  The  same  thing  occurs  when 
the  temporary  good  offices  of  a  consul  are 
resorted  to.  In  neither  case  is  a  formal  cre- 
dence, ad  hoc  or  ad  interim,  necessary. " 

Afesen,  Joseph  H«  Choate  and  Michael 
H,  Cardo2o,  for  petitioner: 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls. 

7  Ops.  Atty-Gcn.  186. 

This  court  has  power  to  issue  a  writ  of  pro- 
hibition in  the  case  now  before  it 

lie  Phenix  Ins.  Co.  118  U.  S.  610,  626  (80: 
274,  280);  8miih  v.  Whitney,  116  U.  S.  167, 178 
(29: 601,  602). 

This  court  may  issue  a  writ  of  mandamus 
under  section  680,  Rev.  Stat. 

Virginia  v.  Rives,  100  U.  8.  818,  828,  829 
(25:  607.  671,  673);  Re  Parker,  181  U.  8.  221 
(83: 128);  Re  ChaUaugay  0.  A  L  Co,  128  U.  S. 
544  (82: 508);  Re  Parker,  120  U.  8.  787  (80: 81§0; 
Ex  parU  Morgan,  114  U.  S.  174  (29:185);  Ex 
parU  Burtii,  108  U.  8. 2Sft  ^\^i^V«  In  ^tU 


[411 


40d-488 


Supreme  Court  oy  the  Usitbd  Statbb. 


Oct.  Term, 


J>enf)er  d  R  O.  R.  Co.  101  U.  8.  711  (26: 872); 
Be  parte  Flippin,  94  U.  8.  850  (24: 105). 

A  foreigD  minister,  temporarily  leaving  this 
country,  may  designate  some  one  to  act  as 
ehargi  d'affairei  for  the  government  be  repre- 
sents during  his  absence,  and  be  may  be  a  ciLi- 
sen  of  the  United  8tate8. 

Mr.  £vartl,  Secretary  of  State,  letter  to  Mr. 
Camacho,  April  20,  1880,  M8S.  noUi,  Venezu- 
ela; 1  Whart.  Inter.  Law  Dig.  628.  §  1882. 

Where  the  facta  are  not  as  strong  as  here,  the 
courts  of  the  United  States  have  recoguizcd 
that  persona  were  acting  in  a  diplomatic  char- 
acter. 

[fnited  States  t.  Ortega,  4  Wash.  C.  C.  681; 
United  States  t.  LiddU,  2  Wash.  C.  C.  205; 
United  States  t.  Benner,  Bald.  C  C.  234. 

The  position  which  the  petitioner  occupied 
was  one  clothed  with  diplomatic  functions. 

Woolsey.  Int.  Law  (4th  ed.)  164;  Wheaton, 
Int.  Law  (8th  ed.)  g  216;  Kent,  Com.  on  Int. 
Law,  128;  Hall,  Int.  Law  (2d  ed.)  202.  g  106; 
Davis,  Int  Law.  144;  Twiss,  Law  of  Nations 
(new  ed.)  850,  ^  209:  Levi,  Int.  Law,  118;  Pom- 
eroy.  Int.  Law,  §  831,  p.  410;  2  Phillimore, 
Int.  Law  (2d  ed.)  ^  220;  1  Halleck,  Int.  Law 
(new  ed.)  274;  Bouv.  Law  Diet.  tit.  C7iargS 
d^ Affaires;  Heffter.  Droit  Int.  Pub.  del'Europe, 
883;  M nrtens, Guide  Diplomatique  (5th  ed .)  §  16, 
p.  61;  Kluber,  Droit  des  Qeus,  Mod.  §  182;  8 
Pradier-Fodere.  Traits  de  Droit  Int.  Public. 
118,  §  1284;  Ferd  De  Cussy,  Dictionnaire  de 
Diplomat  et  du  Consul,  12tf ;  1  De  Clercq  et  De 
Vallat,  Guide  Pratique  des  Consulate  (4th  ed.) 
08;  8  Pas()uale  Fiore.  Nouveau  Droit  Int  Pub- 
lic, traduit  de  I'ltalien  par  Antoine,  p.  49, 
$  1106;  Das  Europaischc  Volkerrccht  der  Qe- 

Sinwart  auf  den  bisberi&ren  Gnindlagen,  von 
r.  August  Wilbelm  Heffter  (6th  ed.)  395. 
The  documentary  correspondence   conclu- 
aively  demonstrates  that  the  petitioner   was 
eJiargi  d'affaires  ad  interim, 
Mr.  Clay,  Secretair  of  State,  report  on  the 

S»sition  of  ehargSs  dfaffaires.  House  Doc.  No. 
2,  19th  Ck>ng.  2d  sess.;  1  Wheaton,  let.  Law 
Dig.  §  88;  3lr.  Webster,  letter  to  Mr.  Hulse- 
Diann.  June  8,  1852;  Wheaton,  Elements  of 
Int.  Law  (8th  Am.  ed.)  part  IIL,  §  214.  note 
122:  Encyclop.  Brit.  (Last  ed.)tit.  Ambassador, 

The  question  as  to  the  jurisdiction  of  the  dis- 
trict court  was  properly  raised  by  motion. 

Chapman  v.  Iktmg/,  129  U.  8.  677  (82: 800); 
Bdrs  V.  Preston,  111  U.  8.  262  (28: 419);  Grace 
▼.  American  C,  Ins.  Co,  109  U.  S.  278(27: 932); 
Robertson  v.  Cease,  97  U.  8.  646  (24:1057);  Ex 
parte  McCardle,  74  U.  8.  7  Wall  506,  615  (19: 
264,  265). 

The  want  of  Jurisdiction  In  the  district  court 
was  prop<*rly  pleaded  in  the  answer. 

N.  Y.  Code  Civ.  Proc.  §  498;  Davis  y.  Poch- 
ard. 82  U.  S.  7  Pet.  276  (8: 684);  Holbrook  v. 
Henderson,  4  Sandf.  619:  Ma^kUena  Steam 
Ifav.  Co.  V.  Martin,  28  L.  J.  N.  8.  Q.  B.  810,  2 
£1.  A  £1.  94. 

Mr.  Robert  D.  Benediet*  for  respondent: 

This  court  is  not  authorized  to  issue  a  writ 
of  prohibition  to  the  district  court  except  in  the 
cases  expressly  provided  for  by  the  13th  section 
of  the  Judiciary  Act  of  1789  (now  §  688,  Rev. 
8tat.). 

Me  ports  Christy,  49  U.  8.  8  How.  292  (11: 
608);  Ex  parte  Cordon,  66  U.  S.  1  Black.  503 
(17:  184);  Exports  Qroham,  77  U.  8.  10  WaU. 
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641  (19: 981):  Ex  parU  Easton,  96  U.  8.  71, 72 
(24:874). 

The  present  case  is  not  one  in  which  a  writ 
of  mandamus  is  warranted  by  law. 

Ex  parU  Crane,  30  U.  S.  5  Pet.  190  (8:  92); 
Ex  parte  Bradley,  74  U.  8.  7  Wall.  370  (19: 218); 
Ex  parU  Sceombe,  60  U.  8.  19  How.  9-15  (15: 
565.  666);  Ex  parte  Morgan,  114  U.  S.  174  (29: 
185);  Ex  parte  Flippin,  94  U.  8.  350  (24: 195); 
Ex  parU  Loring,  94  U.  S.  418  (24: 165);  Kjt 
parU  Denver  d  R  O.  R.  Co.  101  U.  8.  720  (25: 
875);  Ex  parte  Burtis,  103  U.  S.  238  (26:  392). 

The  eeneral  appearance  of  the  defendant 
cured  all  defects  and  waived  exemption. 

Atkins  V.  Fibre  Disintegrating  Co.  85  U.  8. 
18  Wall.  298  (21 :  843);  Taylor  v.  Be^t,  14  C.  B. 
487.  494.  523;  Re  Uln'eh,  3  Ben.  855;  Winans 
V.  McKean  R.  iSk  N.  Co.  ^  Blalchf.  219;  FUrr^ 
ders  V.  .^Una  Ins,  Co.  8  Ma«on.  158;  Taylor  v. 
Longwort/i,  39  U.  S.  14  Pet.  172  (10: 405);  Jrvins 
V.  Lowry,  89  U.  8.  14  Pet.  293  (10: 402). 

The  Act  of  April  30,  1790.  was  brought  to 
the  consideration  of  the  courts  in  three  cases: 

United  States  v.  Liddle,  2  Wash.  C.  C.  205; 
United  States  v.  OrUga,  4  Wash.  C.  C.  531; 
United  States  v.  Benner,  Baldw.  C.  C.  234. 

The  exemption  claimed  is  one  wliich  the 
courts  cannot  look  on  with  favor. 

Mr.  Fish,  Secretarv  of  State,  to  Mr.  Jay, 
Nov.  29,  1874,  MSS.  tnst.  Austria;  Whart.  Int 
Law  Dig.  §  92,  pp.  642,  648. 

Mr.    Chief  Justice  Fuller  delivered   the    [411 
opinion  of  the  court: 

The  judicial  power  of  the  United  States 
extends  to  ^'rll  cases  afifecting  ambassadors, 
other  public  ministers  and  consuls."  C^nst. 
art.  III.,  sec.  2. 

By  section  687  of  the  Revised  Statutes,  it 
is  provided  that  the  supreme  court  ** shall 
have  exclusively  all  such  jurisdiction  of 
suits  or  proceeding  against  embassadors,  or 
other  public  ministers,  or  their  domestics, 
or  domestic  servants,  as  a  court  of  law  can 
have  consistently  with  the  Law  of  Nations ; 
and  original,  but  not  exclusive,  jurisdiction  [41^ 
of  all  suits  brought  by  embassadors,  or  otiier 
public  ministers,  or  in  which  a  consul  or  a 
vice-consul  is  a  party."  By  section  668,  it 
is  provided  that  ^  the  district  courts  shall 
have  jurisdiction  as  follows:  .  .  .  Seven- 
teenth. Of  all  suits  against  consuls  or  vice- 
consuls,"  except  for  certain  offenses.  The 
petitioner  has  been,  since  July,  1887.  the 
consul-general  of  the  Republic  of  Guatemala, 
and  therefore  the  district  court  had  jurisdic- 
tion of  the  action  in  question,  unless  he  be- 
longed to  the  class  of  official  pei*sonages  sub- 
ject to  suits  or  proceedings  only  in  this 
court.  This  he  insists  was  the  fact,  and 
avers  in  his  petition,  as  he  did  in  his  plea 
in  the  district  court,  that  at  the  time  of  the 
commencement  of  the  action  and  until  and 
including  the  10th  day  of  Juljr,  1889,  which 
was  the  eighth  day  alter  service  of  process 
upon  him,  ne  was  *'the  acting  minister  and 
sole  representative  of  said  Republic  (of 
Guatemala)  in  the  United  States,"  and  for 
that  reason  came  within  the  words  of  section 
687,  "other  public  ministers." 

The  exemption  asserted  ceased  on  the  10th 
of  July,  1880,  and  on  the  17th  of  July  the 
petitioner  gave  a  general  notice  of  appearance 
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in  the  action,  but  did  not  set  up  the  want  of 
jurisdiction  until  the  25th  of  the  following 
beplcmber.  Suit  could  have  been  brought 
in  that  court  against  him  on  the  11th  day  of 
July,  but  as  in  his  view  this  could  not  have 
been  done  on  the  20th  of  June  or  the  2d  of 
July,  he  contends  that  the  district  court 
should  be  ordered  to  dismiss  the  suit,  though 
it  could  at  once  be  recommenced  therein. 
But  it  is  said  that  the  appearance  did  not 
waive  the  right  to  be  sued  in  this  court 
rather  than  in  the  district  court,  because 
that  was  the  privilege  of  the  country  or  gov- 
ernment which  he  represented.  Without 
pausing  to  inquire  how  far  this  is  a  correct 
application  of  the  international  privilege  of 
not  being  sued  at  all,  its  assertion,  even  in 
this  restricted  form,  serves  to  emphasize 
petitioner's  contention  that  he  was  at  that 
time  the  minister  or  diplomatic  agent  of  the 
Republics  of  Guatemala,  Salvador  and  Hon- 
duras in  the  United  States,  intrusted  by 
virtue  of  his  office  with  authority  to  represent 
those  Republics  in  their  negotiations  and  to 
▼indicate  their  prerogatives. 
419]  Under  section  2,  art.  II. ,  of  the  Constitu- 
tion, the  President  is  vested  with  power  to 
"^  appoint  ambassadors,  other  public  ministers 
and  consuls,"  and  by  section  3  it  is  provided 
tliat  *'he  shall  receive  ambassadors  and  other 
public  ministers." 

These  words  are  descriptive  of  a  class  ex- 
isting by  the  Law  of  Nations,  and  apply  to 
diplomatic  Agents,  whether  accredited  bv  the 
United  Stales  to  a  foreign  power  or  by  a 
foreign  power  to  the  United  States,  and  the 
words  are  so  used  in  section  2  of  art.  III. 
These  agents  may  be  called  ambassadors, 
envoys,  ministers,  commissioners,  charges 
d'affaires,  agents  or  otherwise,  but  they  pos- 
sess in  substance  the  same  functions,  rights 
and  privileges  as  agents  of  their  respective 
governments  for  the  transaction  of  its  diplo- 
matic business  abroad.  Their  designations 
are  chiefly  significant  in  the  relation  of  rank, 

?rccedence  or  disrnity.  (Atty-Gen.  Gushing, 
Ops.  Atty-Gen.  lS6.) 

Hence,  when  in  subdivision  fifth  of  section 
1674  of  the  Revised  Statutes  we  find  ''diplo- 
matic oflScer**  defined  as  including  **  ambassa- 
dors, envoys  extraordinary,  ministers  pleni- 
potentiaiT,  ministers  resident,  commissioners, 
ehargSs  d'affaires^  agents  and  secretaries  of 
legation,  and  none  others,"  we  understand 
that  to  express  the  view  of  Congress  as  to 
what  are  included  within  the  term  "public 
ministers,"  although  the  section  relates  to 
diplomatic  officers  of  the  United  States. 

But  the  scope  of  the  words  ''public minis- 
ters* is  defined  in  the  legislation  embodied  in 
title  XLVII.,  Fbreign  Jielatians  (Rev.  SUt. 
p.  788,  2d  ed.).  Section  4062  provides  that 
*  every  person  who  violates  anv  safe  conduct 
or  passport  duly  obtained  and  issued  under 
authority  of  tlie  United  States;  or  who  as- 
saults, strilies,  wounds,  imprisons  or  in 
any  other  manner  offers  violence  to  the  person 
of  a  public  minister,  in  violation  of  the  Law 
of  Nations,  slmll  be  imprisoned  for  not  more 
than  three  years,  and  fined,  at  the  discretion 
of  the  court."  Section  4063  enacts  tliat 
whenever  any  writ  or  process  is  sued  out  or 
prosecuted  by  any  person  in  any  court  of  tlie 
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United  States,  or  of  a  State,  or  b^  any  judge 
or  justice,  whereby  the  person  of  any  public 
minister  of  any  foreign  prince  or  state,  au- 
thorized and  received  as  such  by  Uie  Presi- 
dent, or  any  domestic  or  domestic  servant  of 
any  such  minister,  is  arrested  or  imprisoned, 
or  nis  goods  or  chattels  are  distrained,  seized 
or  attached,  such  writ  or  process  shall  be 
deemed  void.  Section  4064  imposes  penalties 
for  suing  out  any  writ  or  process  in  violation 
of  the  preceding  section;  and  section  4065 
says  that  the  two  preceding  sections  shall 
not  apply  to  any  case  where  the  person 
against  whom  the  process  is  issued  is  a  citizen 
or  inhabitant  of  the  United  States  ^in  the 
service  of  a  public  minister,"  and  the  proc- 
ess is  founded  upon  a  debt  contracted  before 
he  entered  upon  such  service;  nor  shall  the 
preceding  section  apply  to  any  case  where 
the  person  against  whom  the  process  is  issued 
is  a  "domestic  servant  of  a  public  minister,* 
unless  the  name  of  the  servant  has  been  reg- 
istered and  posted  as  therein  prescribed. 

Section  4130,  which  is  the  last  section  of 
the  title,  is  as  follows:  ''The  word  'minis- 
ter, *  when  used  in  this  title,  shall  be  under- 
stood to  mean  the  person  invested  with,  and 
exercising,  the  principal  diplomatic  func- 
tions. The  word '  consul '  shal  1  be  imderstood 
to  mean  any  person  invested  by  the  Unite  I 
States  with,  and  exercising,  the  functions  of 
consul-general,  vice- consul -general,  consul 
or  vice-consul." 

Section  4062,  4068,  4064  and  4065  were 
originally  sections  25,  26,  27  and  28  of  the 
Crimes  Act  of  April  80,  1790  (1  Stat.  118). 
and  these  were  drawn  from  Uie  Statute  7 
Anne,  chap.  12,  which  was  declaratory 
simply  of  the  Law  of  Nations,  which  Lord 
Mansfield  observed,  in  Heathfldd  v.  Chilton, 
4  Burr.  2016,  the  Act  did  not  intend  to  alter 
and  could  not  alter. 

In  that  case,  involving  the  discharge  of 
the  defendant  from  custody,  as  a  domestic 
servant  to  the  minister  of  the  Prince  Bishop 
of  Liege,  Lord  Mansfield  said :  **  I  should 
desire  to  know  in  what  manner  this  minister 
was  accredited— certainly,  he  is  not  an  am- 
ba^ador,  which  is  the  first  rank— envoy,  in- 
deed, is  a  second  class ;  but  he  is  not  showD 
to  be  even  an  envoy.  He  is  called  'minister' 
'tis  true ;  but  minister  (alone)  is  an  equivo- 
cal term. "  The  Statute  of  Anne  was  passed 
in  consequence  of  the  arrest  of  an  ambassador 
of  Peter  the  Great  for  debt,  and  the  demand 
by  the  Czar  that  the  sheriff  of  Middlesex 
and  all  others  concerned  in  the  arrest  should 
be  punished  with  instant  death  (1  Bl.  Com. 
254)  ;  and  it  was  in  reference  to  this  that 
Lord  Ellenborough,  in  Vif)eash  v.  Becker,  8 
Maule  &  S.  284,  where  it  was  held  that  a 
resident  merchant  of  London,  who  is  ap- 
pointed and  acts  as  consul  to  a  foreign  prince, 
is  not  exempt  from  arrest  on  mesne  process, 
remarked :  ^I  cannot  help  thinkinj^  that  the 
Act  of  Parliament,  which  mentions  only 
'embassadors  and  public  ministers,'  and 
which  was  passed  at  a  time  when  it  was  an 
obiect  studiously  to  comprehend  all  kinds  of 
public  ministers  entitled  to  these  privileges, 
must  be  considered  as  declaratory,  not  only 
of  what  the  Law  of  Nations  is,  but  of  the 
extent  to  which  that  law  is  to  be  carried." 
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Three  cases  are  cited  by  counsel  for  peti- 
tioner arising  under  or  involving  the  Act  of 
1790.  In  United  Siata  v.  Liddle,  2  Wash. 
C.  C.  205,  in  the  case  of  an  indictment  for 
an  assault  and  battery  on  a  member  of  a 
foreign  legation,  it  was  held  that  the  cer- 
tificate of  the  Secretary  of  State,  dated  sub- 
sequently to  the  assault  and  battery,  is  the 
best  evidence  to  prove  the  diplomatic  char- 
acter of  a  person  accredited  as  a  minister  by 
the  government  of  the  United  States.  The 
certificate  from  the  Secretary  of  State,  Mr. 
Madison,  stated  that  **when  Mr.  Feronda 
produced  to  the  President  his  credentials  as 
chargS  de$  affaires  of  Spain,  be  also  intro- 
duced De  Lima,  as  a  gentleman  attached  to 
the  legation  and  performing  the  duties  of 
secretary  of  legation,  and  the  certificate  was 
hold  to  be  the  best  evidence  to  prove  that 
Feronda  was  received  and  accredited,  and 
that  at  the  same  time  De  Lima  was  presented 
and  received  aa  secretary  attached  to  the 
legation.  In  United  States  y.  Ortega^  4  Wash. 
C.  C.  531,  there  was  produced  m  court  an 
oflScial  letter  from  the  Spanish  minister  to 
the  Secretary  of  State,  informing  him  that 
he  hid  appointed  Mr.  Salmon  efiargS  d'af- 
/aires;  a  letter  from  the  minister  to  Mr.  Sal- 
mon ;  a  letter  from  the  Secretary  of  State  ad- 
dressed to  the  Spanish  minister,  recognizing 
the  character  of  Mr.  Salnion ;  two  letters  from 
the  Secretary  of  State  addressed  to  Mr.  Salmon 
as  eharqi  d'affaires ;  and  the  deposition  of  the 
chief  clerk  of  the  State  Department  that  Mr. 
Salmon  was  recognized  by  the  President  as 
eharge  d'affaireSy  and  was  accredited  by  the 
Secretary  of  State.  In  United  States  v.  Ben- 
ner.  Bald.  C.  C.  234,  the  court  was  furnished 
with  a  certificate  from  the  Secretary  of  State 
22J  ^li&t  the  Danish  minister  had  by  letter  in 
formed  the  Department  that  Mr.  Brandis  had 
arrived  in  this  country  in  the  character  of  at- 
tach6  to  the  legation,  and  that  said  Brandis 
had  accordingly,  since  that  date,  been  recog- 
nized by  the  Department  as  attached  to  the  le- 
gation in  that  character. 

These  cases  clearly  indicate  the  nature  of 
the  evidence  proper  to  establish  whether  a 
person  is  a  public  minister  within  the  mean- 
ing of  the  Constitution  and  the  laws,  and 
that  the  inquiry  before  us  may  be  answered 
•by  such  evidence,  if  adduced. 

Was  Consul -Qeneral  Baiz  a  person  ''in- 
vested with  and  exercising  the  principal 
diplomatic  functions,  **  within  section  4180, 
or  a  ''diplomatic  oflScer,"  within  section 
1674?  His  counsel  claim  in  their  motion 
that  he  was  *'the  acting  minister  or  charge 
d'affaires  of  the  Republics  of  Guatemala, 
Salvador  and  Honduras  in  the  United  States," 
and  so  recognized  by  the  State  Department, 
and  that  he  exercised  diplomatic  functions 
as  such  and  therefore  was  a  public  minister, 
within  the  Statute. 

By  the  Congresses  of  Vienna  and  Aix-la- 
■Chapelle  four  distinct  kinds  of  representation 
were  recognized,  of  which  the  fourth  com- 
prised  ehirgSs  d'affaires,  who  are  appointed 


hj  the  minister  of  foreign  affairs,  and  not  as 
the  others,  nominally  or  actually  by  the 
sovereign.     Under  the   regulations  of   this 

government  the  representatives  of  the  United 
tates  have  heretofore  been  ranked  in  three 
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grades,  the  third  being  c7iarges  d'affaires. 
Secretaries  of  legation  act  ex  officio  as  e/uirgSs 
d'affaim.  a  I  interim,  and  in  the  absence  of  the 
secretary  of  legation  the  Secretary  of  State 
may  designate  any  competent  person  to  act  ad 
intej'imy  in  which  case  he  is  specitically  ac- 
credited by  letter  to  the  minister  for  foreign 
affairs. 

Wlieaton  says :  **  Charges  d'affaires,  acci'ed- 
ited  to  the  ministers  of  foreign  affairs  of  the 
court  at  which  they  reside,  are  either  eJiargts 
d'affaires  ad  hoe,  who  are  originally  sent  ai  d 
accredited  by  their  governments,  or  dmrtjts 
d'affaires  per  interim,  substituted  in  the  place 
of  the  minister  of  their  respective  nations 
during  his  absence."  Elements  Int.  Law 
(8th  ed. )  §  215. 

Ch.  de  Martens  explains  that  **eharge§  l**** 
d'affaires  ad  hoe  on  permanent  mission  are  ac- 
credited by  letters  transmitted  to  tlie  minister 
of  foreign  affairs.  Charges  d'affaires  ad  in* 
terim  are  presented  as  such  by  the  minister 
of  the  first  or  second  class  when  he  is  about 
to  leave  his  position  temporarily  or  perma- 
nently." Guide  Diplomatique,  vol.  1,  p.  61, 
§16. 

"They,"  observes  Twiss  in  his  Law  of 
Nations,  §  192,  **are  orally  invested  with  the 
charge  oi  the  embassy  or  legation  by  the 
ambassador  or  minister  himself,  to  be  exer- 
cised  during  his  absence  from  the  seat  of  his 
mission,  'they  are  accordingly  announced 
in  this  character  by  him  before  his  departure 
to  the  minister  of  foreign  affairs  of  the  court 
to  which  he  is  accredited." 

Diplomatic  duties  are  sometimes  imposed 
upon  consuls,  but  only  in  virtue  of  the  right 
of  a  government  to  designate  those  who  shall 
represent  it  in  the  conduct  of  international 
affairs  (Calvo,  Droit  Int.  586)  ;  and  among 
the  numerous  authorities  on  international 
law,  cited  and  (quoted  from  by  petitioner's 
counsel,  the  attitude  of  consuls,  on  whom 
this  function  is  occasionally  conferred,  is 
perhaps  as  well  put  by  De  Clercq  and  De 
Vallat  as  by  any,  as  follows : 

''There  remains  a  last  consideration  to 
notice,  that  of  a  consul  who  is  charged  for 
the  time  bein^  with  the  management  of  tho 
affairs  of  a  diplomatic  post;  he  is  accred- 
ited in  this  case  in  his  diplomatic  capacity, 
either  by  a  letter  of  the  minister  of  foreign 
affairs  of  France  to  the  minister  of  foreign 
affairs  of  the  country  where  he  is  about  to 
reside,  or  by  a  letter  of  the  diplomatic  agent 
whose  place  he  is  about  to  fill,  or  finally  by 
a  personal  presentation  of  this  agent  to  the 
minister  of  foreign  affairs  of  the  country." 
Guide  Pratique  oes  Consulate,  vol.  1,  p.  93. 

That  it  may  sometimes  happen  that  consuls     [42^ 
are  so  charp^ed  is  recognized  by  section  1788 
of  the  Revised  Statutes,  which  provides: 

"No  consular  officer  shall  exercise  diplo- 
matic functions,  or  hold  any  diplomatic 
correspondence  or  relation  on  the  part  of  the 
United  States,  in,  with  or  to  the  government 
or  country  to  which  he  is  appointed,  or  any 
other  country  or  government,  when  tliere  is 
in  such  country  any  ofiicer  of  tho  United 
States  authorized  to  perform  diplomatic 
functions  therein ;  nor    in   any  case,    unless 

18^  U.  8. 


1869. 


Ex  Parte  Baiz. 


408-439 


expressly  authorized  by  the  President  so  to 

But  in  such  case  their  consular  character 
is  necessarily  subordinated  to  their  superior 
•diplomatic  character.  "A  consul, " observed 
Mr.  Justice  Story,  in  The  Anjie,  16  U.  8.  8 
Wheat.  486.  446  [4:  428,  480],  "though  a 
public  agent,  is  supposed  to  be  clothed  with 
authority  only  for  commercial  purposes.  He 
has  an  undoubted  right  to  interpose  claims 
for  the  restitution  of  property  belonging  to 
the  subjects  of  his  own  country ;  but  he  is 
not  considered  as  a  minister,  or  diplomatic 
agent  of  his  sovereign,  intrusted,  by  virtue 
4>i  his  office,  with  autliority  to  represent  him 
in  his  negotiations  with  foreign  states,  or  to 
▼indicate  his  prerogatives.  There  is  no 
•doubt  that  his  sovereign  may  specially  in- 
trust him  with  such  authority ;  but  in  such 
case  his  diplomatic  character  is  superadded 
to  his  ordinary  powers,  and  ought  to  be  rec- 
ognized by  the  government  within  whose 
dominions  he  assumes  to  exercise  it." 

When  a  consul  is  appointed  ehargS  d*qf- 
faires,  he  has  a  double  political  capacitor ; 
out  though  invested  with  full  diplomatic 
privileges,  he  becomes  so  invested  as  diarge 
d'affaii'ee  and  not  as  consul,  and  though  au- 
thorized as  consul  to  communicate  directly 
with  the  government  in  which  he  resides,  he 
does  not  &erebv  obtain  the  diplomatic  privi- 
leges  of  a  minister.     Atty-Qen.    Cubing, 

^oic^  7  Ops.  Atty-Gen.  842.  846. 

***>I  This  is  illustrated  by  the  ruling  of  Mr. 
Secretary  Blaine,  April  12,  1881.  that  the 
consul-general  of  a  forei|nA  government  was 
not  to  M  regarded  as  entitled  to  the  immuni- 
ties accompanying  the  possession  of  diplomat- 
ic character,  Dccause  he  was  also  accredited 
as  the  **  political  agent"  so-called  of  that 
government,  since  he  was  not  recognized  as 
performing  any  acts  as  such,  which  he  was  not 
equally  competent  to  perform  as  consul-gen- 
eral. 

1  Whart  Dig.  Int.  Law  (2d  ed.)  §  88,  p. 
624. 

We  are  of  opinion  that  Mr.  Baiz  was  not, 
at  the  time  of  the  commencement  of  the  suit 
in  question,  charge  d'affaires  ad  interim  of 
Ouatemala,  or  invested  with  and  exercising 
the  principal  diplomatic  functions,  or  in  any 
▼iew  a  ** diplomatic  officer."    He  was  not  a 

fmblic  minister  within  the  intent  and  mean- 
ng  of  g  087,  and  the  district  court  had  Juris- 
diction. 

The  letter  of  Scfior  Lainfiesta  of  January 
16,  1889,  was  neither  an  appointment  of  Mr. 
Baiz  as  diarge  d'affaires  ad  interim,  nor  equiv- 
alent to  such  an  appointment.  It  was  a  re- 
•quest  in  terms  that  the  Secretary  of  State 
would  ** please  allow  that  the  consul-general 
of  Guatemala  and  Honduras,  in  New  York, 
Mr.  Jacob  Baiz,"  should  communicate  to 
the  office  of  the  Secretary  of  State  any  matters 
relating  to  the  peace  of  Central  America  of 
which  that  Department  ought  to  be  informed 
without  delay.  This  is  not  the  language 
of  designation  to  a  representative  position, 
and  is  the  language  designating  a  mere  me- 
dium of  communication;  and  the  reply  of 
Mr.  Secretary  Bayard  so  treats  it.  in  aeclar- 
ing  that  the  Department  would  be  pleased  to 


receive  any  oommunciation   In   relation   ta 
Central  America    of   which   Consul -General 
Baiz  might  be  made  the  channel.     This  reply 
is  addressed  to  Mr.  Baiz  as  **  Consul -General  of 
Guatemala  and  Honduras, "  and  not  as  charge 
d'affaires  ad  interim.     The  mere  fact  that  the 
usual  note  conveying  the  information  to  the 
legations  of  Mr.  Secretary  Blaine's  accession 
chanced  to  be  addressed  to  **  Sefior  Don  Jacob 
Baiz,  in  charge  of  the  legations  of  Guatemala. 
Sal  vador  and  Honduras, "  was  not  a  recogni- 
tion that  he  was  charge  d*  affaires  ad  interim 
or  exercising  diplomatic  functions;  and  Mr. 
Baiz  in  acknowledging  the  receipt  of  that  an- 
nouncement properly  signs  h is  letter  **  Consul-     [4 
General. "   It  may  be  that  such  announcements 
are  not  sent  to  any  but  those  exercising  dip- 
lomatic functions;  but  this  courtesy  could 
not  operate  as  in  itself  a  deliberate  recogni- 
tion of  the  right  to  exercise  such  functions, 
nor  that  the  person  to  whom  the  communica- 
tion was  addressed  was  in  such  exercise  as 
a  matter  of  fact.     It  was  entirely    proper, 
since  Consul -General  Baiz  was  the  channel 
of  communication  between  Guatemala,  Hon- 
duras and  Salvador  and  the  State  Department, 
that  the  notification  should  be  sent  to  him, 
and  even  if  that  course  had  not  been  usual, 
the  courtesy  could  not  be  availed  of  to  im- 
part a  character  which  the  recipient  did  not 
otherwise  possess. 

The  proofs  show  that  of  ten  letters  from 
the  State  Department  to  Mr.  Baiz,  between 
January  16  and  July  10,  1889,  two  were  ad- 
dressed to  him  as  in  charge  of  the  legations, 
or  the  business  of  the  legations,  of  Guatemala, 
Salvador  and  Honduras ;  two  were  addressed 
to  him  as  consul  of  Honduras;  and  six  as 
consul-general  of  Guatemala,  or  Guatemala 
and  Honduras.  Of  seven  letters  from  Mr. 
Baiz  to  the  Department,  one  was  signed  Jacob 
Baiz  and  six,  Jacob  Baiz,  Consul -General. 
The  acknowledgment  of  notice  of  the  acces- 
sion of  the  Secretary  of  State,  and  of  the  ap- 
pointment of  Mr.  Minzer,  and  the  transmis- 
sion of  a  letter  from  the  President  of  Guate- 
mala, and  the  announcement  of  the  appoint- 
ment of  Minister  Cruz,  by  the  consul-general, 
can  hardly  be  regarded  as  the  performance  of 
diplomatic  functions  as  such. 

The  official  circular  issued  by  the  Depart- 
ment of  State,  corrected  to  June  18,  1889, 
fives  the  names  and  description  of  the  cJiarges 
'affaires  ad  interim,  in  the  case  of  countries 
represented  by  ministers  who  were  absent  and 
of  countries  having  no  minister,  and  the  date 
of  their  presentation.  In  the  instance  of  Por- 
tugal, the  name  is  given  of  "consul  and  act- 
ing consul-general,  in  charge  of  business  of 
legation,"  and  the  fact  of  the  presentation 
with  the  date  appears  in  the  list;  while  in 
the  instance  of  Guatemala,  Salvador  and  Hon- 
duras, the  name  of  Mr.  Baiz  is  referred  to  in 
a  foot  note,  with  the  title  of  consul-general 
only ;  nor  does  it  appear,  nor  is  it  claimed 
to  be  the  fact,  that  he  was  ever  presented. 
As  stated  by  counsel,  Mr.  Webster  took  the  [4 
ground,  in  the  case  of  M.  Hulseinann,  that 
as  charge  d*  affaires  he  was  not.  as  matter  of 
strict  right,  entitled  to  be  presented  to  the 
President ;  and  this  is  in  accordance  with  the 
regulations  of  the  State  Department  (Keg.  p. 
18).     But  such   presentation   it  undeniably 


tu  u.  s. 


U.  8.,  Book  84. 


15 


tM 


408-483 


SuFBBMB  Court  of  thb  United  Statbs. 


Oct.  Tkrm, 


evidence  of  the  possession  of  diplomatic 
character,  and  so  would  be  the  formal  recep- 
tion of  a  ehargi  d^c^aire*  ad  interim  by  the 
Secretary  of  State.  The  inference  is  obvious, 
that  if  the  Department  of  State  had  regarded 
Mr.  Baiz  as  cnarge  d'affaires  ad  interim  or  as 
**  invested  with  and  exercising  the  principal 
diplomatic  functions, "  his  name  would  have 
been  placed  in  the  list,  with  some  indication 
of  the  fact,  as  the  title  of  charge,  or,  if  he 
had  been  presented,  the  date  of  his  presenta- 
tion. Nor  can  a  reason  be  suggested  why  the 
petitioner  has  not  produced  m  this  case  a 
certificate  from  the  Secretary  of  State  that  he 
had  been  recognized  by  the  Department  of 
State  as  charge  d* affaires  ad  interim  of  Guate- 
mala, or  as  intrusted  with  diplomatic  func- 
tions, if  there  had  been  sucn  recognition. 
A  certificate  of  his  status  was  requested  by 
the  Guatemalan  minister,  and  if  the  State  De- 
partment had  understood  that  Mr.  Baiz  was 
in  any  sense  or  in  any  way  a  **  diplomatic  rep- 
resentative," no  reason  is  perceived  why  the 
Department  would  not  have  furnished  a  cer- 
tificate to  that  effect ;  but  instead  of  that,  it 
contented  itself  with  a  courteous  reply,  giv- 
ing what  was  in  its  judgment  a  suflicient  r6- 
8um6  of  the  facts,  the  letter  being  in  effect  a 
polite  declination  to  give  the  particular  cer- 
tificate desired,  because  that  could  not  prop- 
erly be  done. 

Mr.  Baiz  was  a  citizen  of  the  United  States 
tnd  a  resident  of  the  City  of  New  York. 
In  many  countries  it  is  a  state  maxim  that 
one  of  its  own  subjects  or  citizens  is  not  to 
be  leceived  as  a  foreign  diplomatic  agent  and 
a  refusal  to  receive,  basea  on  that  objection, 
is  always  regarded  as  reasonable.  The  ex- 
pediency of  avoiding  a  possible  conflict  be- 
tween his  privileges  as  such  and  his  obliga- 
tions as  a  subject  or  citizen,  is  considered 
reason  enough  in  itself.  Wheaton  (8th  ed.) 
g  210 ;  2  Twiss,  Law  of  Nations,  276,  §  186 ; 
2Phill.  Int.  Law,  171.  Even  an  appointment 
as  consul  of  a  native  of  the  place  where  con- 
^•®J  sular  service  is  required,  is,  accordini^  to 
Phi llimore,  ''perhaps,  rightfully  pronounced, 
bv  a  considerable  authority,  to  be  objection- 
able in  principle."  Vol.  U.,  p.  201,  citing 
De  Martens  and  De  Cussey,  Rec.  de  Trait. 
Index  Explicatif,  p.  XXX.,  tit.  QmsuU. 

** Other  powers,"  says  Calvo,  vol.  1,  p.  550 
(2ded.),  ''admit  without  difficulty  their  own 
citizens  as  representatives  of  foreign  states, 
but  imposing  on  them  the  obligation  of 
amenability  to  the  local  laws  as  to  their  per- 
sons and  property.  These  conditions,  whidi, 
nevertheless,  ought  never  to  go  so  far  as  to 
modify  or  alter  the  representative  character, 
ought  always  to  be  defined  before  or  at  the 
time  of  receiving  the  agent ;  for  otherwise, 
the  latter  mi^ht  find  it  Impossible  to  claim 
the  honors,  rights  and  prerogatives  attached 
to  bis  employment."  Bee  also  Heffter  (8d 
Pr.  ed.)  887. 

In  the  United  States,  the  rule  is  expressed 
by  Mr.  Secretary  Evarts,  under  date  of  Sep- 
tember 10,  1870,  thus:  "This  government 
objects  to  receiving  a  citizen  of  the  United 
States  as  a  diplomatic  representative  of  a 
foreign  power.  Such  citizens,  however,  are 
frequently  recognized  as  consular  oflSccrs 
of  other  nations,  and  this  policy  is  not  known 
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to   have  hitherto  occasioned  any   inconven- 
ience."   And   again,  April  20,  1880,    while 
waiving  the  obstacle  in  the  particular  in- 
stance, he  says:   "The  usage  of  diplomatic 
intercourse  between  nations  is  averse  to   the 
acceptance,  in  the   representative  capacity, 
of  a  person   who,  while  native  bom  in  the 
country  which  sends  him,  has  yet  acquired 
lawful  status  as  a  citizen  by  naturalization 
of  the   country  to   which   he   is  sent."    1 
Wharton,  Dig.  Int.  Law  (2d  ed.)  §  88a,  [• 
628.    Of  course  the  objection  woula  not  exist      [4S 
to  the  same  extent  in  the  case  of  designation 
for  special  purposes  or  temporarily,  but  it  is 
one  purely  lor  the  receiving  government  to 
insist  upon  or  waive  at  its  pleasure.    The  pre- 
sumption,   therefore,    would   ordinarily   be 
against  Mr.   Baiz*s   contention,   and,    as  a 
matter  of  fact,  we  find  that  when  in  1886  he 
was  appointed  ehargi  d'affaires  of  the  Repub- 
lic of  Honduras  to  the  Government  of   the 
United  States,  Mr.  Secretary  Bayard  declined 
receiving  him  as  the  diplomatic  representa- 
tive of  the  government  of  that  country  because 
of  his  being  a  citizen  of  the  United   States, 
and  advised  him  that,   "  It  has  long  been  the 
almost  uniform  practice  of  this  government 
to  decline  to  recognize  American  citizens  a» 
the  accredited  diplomatic  representatives  of 
foreign   powers.     The  statutory  and  juris- 
dictional   immunities  and    the    customary 
privileges  of  right  attaching  to  the  ofiice  of 
a  foreign  minister  make  it  not  only  incon- 
sistent, but  at  times  even  inconvenient,  that 
a  citizen  of  this  country  should  enjoy   so 
anomalous  a  position."    And  in  a  subsequent 
communication  rendered  necessary  by  a  di- 
rect question  of  Mr.  Baiz,  the  Secretary  in- 
forms him  that  "  it  is  not   the  purpose  of 
the  Department  to  regard  the  substitutionary 
agency,  which  it  cheerfully  admits  in  your 
case,  as  conferring  upon  you  personally  any 
diplomatic  status  whatever."     This  corres- 
pondence disposes  of  the  question  before  us. 
The  objection  which  existed  in  1886  to  the 
reception  of  Mr.  Baiz  as  ehargi  d'affaires  ad 
hoc  or  ad  interim,  or  according  to  him  any 
diplomatic  status  whatever,  whether  tempo- 
rary or  otherwise,  existed  in  1880 ;  and  it  ie 
out  of  the  question  to  assume  that  the  State 
Department  intended  to  concede  the  diplo- 
matic status  between   January  16  and  July 
10,  1880,  upon  the  request  of  Sefior  Lainfiesta 
that  Consul -General  Baiz  might  be  allowed  U> 
be   a  medium  of  communication  during  his 
absence,  which    it  had  refused  to  accord  U> 
the  Republic  of  Honduras  itself.    It  is  evi- 
dent that  the  statement  of  the  assistant  secre- 
tary, October  4,  1880,  was  quite  correct,  that 
"the  business  of  the  legation  (of  Guatemala) 
was  conducted  by  Consul -General  Baiz,  but 
without  diplomatic  character." 

It  is  objected  that  we  ought  not  to  have 
allowed  these  official  papers  to  come  before  [434 
us,  but  should  have  prohibited  the  district 
court  from  exercising  jurisdiction,  becauae 
the  evidence  that  established  it  had  not  all 
been  before  that  court  when  the  question  was 
raised  ;  but  the  rule  governing  this  class  of 
cases  involves  no  sucm  consequences.  The 
district  judge  was  of  opinion  that  inasmuch 
as  there  were  two  kinds  of  direct  evidence 
which  would  show  that  the  defendrjit  was  a 
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*  public  minister,"  to  wit :    (1)    a  certificate  of  Switzerland,  and  was  not  when  all  the  pro* 

of  the  Secretary  of  State  that  he  was  such,  oeedings  in  the  Supreme  Court  of  the  District 

was  received  as  such  and  was  exercising  such  of  Columbia    subsequent  to  the  indictment 

functions ;  or  (2)  proof  of  the  exercise  by  the  were  had,  counsel  are  directed  to  request  the 

defendant  of  ''Uie  principal  diplomatic  fxmc-  Secretary  of  State  to  certify   whether  John 

tions,"  under  some  one  of  the  titles  of  diplo-  Hitz  was  at  any  time  accreaited  to  and  rec- 

matic  oflSce,  as  recognized  by  our    statutes  ognized  by  the  government  of  the   United 

and  the  Law  of  Nations;  and  as  such  direct  States  as  public  or  political  agent  or  ehartji 

evidence  had  not  been  furnished,  and  the  de-  d*afaire$  of  the  Republic  of  Switzerland, 

fendant  was  not   required   to  produce  his  and  if  so,  for  what  period  of  time  and  up  to 

counter  evidence  on  a  motion  like  that  under  and    including    what  date."    The    counsel 

consideration  instead  of  at  the  trial,  he  was  having  complied  with  that  re()uest,  the  court, 

lustified  in  retaining  jurisdiction  until  the  upon  receiving  the  information  as  to  what 

issue  raised  by  the  pleadings  was  regularly  the  records  ofUie  Department  showed,  dis- 

determined.    But  to  this  latter  suggestion,  missed  the  petition. 

counsel  for  petitioner  answered  in  argument :  Regarding  the  matter  in  hand  as,  in  its 
**At  any  rate,  in  this  court,  exercising  its  general  nature,  one  of  delicacy  and  import- 
appropriate  jurisdiction  to  entertain  an  ap-  ance,  we  have  not  thought  it  desirable  to 
Slication  for  a  writ  of  prohibition  or  man-  discuss  the  suggestions  of  counsel  in  relation 
amus,  the  respondent  here  is  called  upon  to  to  the  remedy,  but  have  preferred  to  examine 
produce  any  evidence  that  exists  to  counter-  into  and  pass  upon  the  merits, 
▼ail  the  petitioner's  proof  of  his  privilege."  We  ought  to  add  that  while  we  have  not 
This  is  undoubtedly  the  correct  view.  The  cared  to  dispose  of  this  case  upon  the  mere 
question  here  is  whether  the  district  court  alienee  of  technical  evidence,  we  do  not  aa- 
had  jurisdiction,  and  not  whether  its  order  sume  to  sit  in  judgment  upon  the  decision  of 
refusing  to  set  aside  the  service  of  summons  the  executive  in  reference  to  the  public  char- 
mnd  the  subsequent  proceedings  in  the  action,  acter  of  a  person  claiming  to  be  a  foreign  min- 
mnd  dismissing  the  same,  should  be  reversed,  ister,  and  therefore  have  the  right  to  accept 
The  practice  In  prohibition  was  formerly  the  certificate  of  the  State  Department  that  a 
to  file  a  suggestion,  an  aflSdavit  in  support  party  is  or  is  not  a  privileged  person,  and 
of  which  was  required  where  the  prohibition  cannot  properly  be  asked  to  proceed  upon 
was  moved  for  upon  anything  not  appearing  argumentative  or  collateral  proof. 
upon  the  face  of  the  proceedings.  Upon  a  Our  conclusion  is,  as  already  stated,  that 
rule  to  show  cause,  if  it  appeared  to  the  the  district  court  had  jurisdiction,  and  toe 
court,  on  cause  shown,  that  the  surmise  was  accordingly  dikharge  the  rtUe  atid  deny  the 
not  true,  or  not  clearly  sufficient  to  ground  imtt. 
the  prohibition  upon,  it  would  be  denied,  ■ 

otherwise  the  rule  would  be  made  absolute ;  

or,  if  the  matter  were  doubtful,  the  party  THE   NEW    YORK    ELEVATED    RAIL- 
was  ordered  to  declare,  and  issue  ;|oined  on  ROAD  COMPANY,  Flff,  in  Err,, 

such  declaration  was  regularly  tried,  being  «. 

In  the  nature  of  an  issue  to  inform  ti^e  con-       thE  FIFTH  NATIONAL  BANK  OP 

2So^S2.^'«i^®    ^'^I^*  ^  ^"f°^  ^$^iff»  THE  CITY  OF  NEW  YORK, 

818,  821,   825.     And   in   mandamus,    if  the 

case  were  not  governed  by  the  return  to  the  (8ee&  a  BoportAr*ted.  43^-143.) 
alternative  writ,  but  a  traverse  of  the  return 

was  allowed,  issues  were  made  up  and  a  trial  Aequieeeenee  in  raUnge  ef  court — damages  to 

had.     If  the  matter  can  be  disposed  of  upon  building  from  dewtedrailroad^time  of  trial. 
the  rule  to  show  cause,  that  course  may  be 

pursued,  but  the  applicable  principles  are  L  A  party  who  proourei  or  aoquiesoes  In  the  ral- 
the  same.  The  alleged  want  of  jurisdiction  Ingt  under  which  a  trial  to  conducted,  thereby 
depends  upon  questions  of  fact.  It  was  waives  the  rlirht  to  object  to  them, 
purely  diso^ionary  whether  this  evidence  1.  Where  the  court  rules  that  damasres  to  a  build- 
should  be  admitted  at  the  time  it  was  pre-  inff  from  the  construction  of  an  elevated  railroad 
sented;  and  in  a  proceeding  involving  the  may  be  recovered  to  the  time  of  trial,  and  neither 
inquiry  under  consideration,  it  was  plainly  P^^y  excepts  to  the  rulinr.  both  parties  mustbe 
our  duty  to  permit  it  to  come  in,  the  peti-  Prwumed  to  have  assented  to  it 
tioner  being  afforded,  as  he  was,  the  oppor-  ^  Where  defendant,  by  bto  objection  sustained  by 
tunity  for  explanation  and  the  introduction  the  court,  prevented  plaJntlff  from  introducinir 

of  such  other  evidence  as  he  chose  to  produce.  «^f  «°<«  ?^JS^!F'^^''\  ^""^^Z^  !^^  building, 
!«  ^,  4r^^A.  I7,v,  111  TT  fl  ^mi  roQ .  KQOi  •»*  permitted  the  trial  to  proceed  In  accordance 
In  Ar  parte  H%tz   111  U.  8.  760  \2» :  592] ,       ^^  ^^  ^,^  ^^  ^^  ^^  admitting  evidence 

which  was  an  application  for  a  writ  of  cer-  ^^  ^^^^  ^^  ^he  time  of  the  trial,  without  except. 

tior^ri,  commanding  the  Supreme  Court  of  ing  either  to  that  ruling  or  to  the  evidence  ad. 

the  District  of  Columbia  to  certify  to  this  mitted  in  accordance  with  it,  he  cannot  afterward 

court   an    indictment   and   the    proceedings  inetot  either  that  the  damages  must  be 


thereunder,  on  the  ground  that,  when  the  in-  for  the  permanent  injury,  or  that  the  damages 

dictment  was  filed   and    when  the   offenses  must  be  limited  to  the  time  of  the  commeocement 

therein  charged  were  committed,  he  was  the  of  the  action. 

diplomatic  representative  of  the  Swiss  Con-  [No.  106.] 

feaeration.  the  court  directed  a  preliminary  Argued 2909.  IS,  1889,       Decided  May  S,  2890. 

inquiry,  and,  in  doing  so,  Mr.  Chief  Justice 

Waite  said :   **  As  it  is  conceded  that  the  pe-  TN  ERROR  to  the  Circuit  Court  of  the  United 

titiouer  is  not  no^  in  the  diplomatic  service  1  States  for   the  Southern  District  of  New 
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York  to  review  a  judgment  for  plaintiff  in  an 
action  for  damages  for  the  construction  of  de- 
fendant's eleval^  railroad  track  and  station 
bouse  in  front  of  plaintiff's  banking  house  in  a 
street  in  the  City  of  New  York.    AJflfrmed, 

riioQi       Statement  by  Mr,  JtuHee  Gray: 

1 43^  J       q.jjjg  ^^  ^^  action  brought  March  5,  1880, 

by  a  National  Bank  against  an  Elevated  Rail- 
road Company  to  recover  damages  for  the  con- 
struction of  the  defendant's  track  and  station 
house  in  front  of  the  plaintiff's  banking  house 
at  the  southwesterly  comer  of  Third  Avenue 
and  Twenty-third  Street  in  the  City  of  New 
York. 

The  complaint  claimed  damages  for  the 
interference  with  the  use,  enjoyment  and 
value  of  the  plaintiff's  building,  and  the 
obstruction  of  light  and  air,  by  the  construc- 
tion of  the  defendant's  tracK  and  station ; 
and  for  the  interference  with  the  use,  comfort 
and  enjoyment  of  the  building  by  the  plain- 
tiff, its  officers,  servants  and  tenants,  caused 
by  the  noise,  steam,  smoke  and  noxious  smells 
attending  the  running  of  the  trains,  and  for 
Uie  consequent  lessening  of  the  rents  and  prof- 
its of  the  building ;  and  also  for  the  perma- 
nent injury  to  the  use  of  the  building  and  to 
its  market  and  rental  value,  by  the  construc- 
tion of  the  track  and  station,  and  by  the 
jarring  and  concussion  attending  the  running 
of  the  trains. 

The  answer  denied  that  the  plaintiff  had 
any  interest  in  Third  Avenue  and  Twentv- 
third  Street,  except  as  shared  with  the  pub- 
lic at  large ;  denied  the  other  allegations  of 
the  complaint,  except  that  it  admitted  the 
erection  of  the  elevated  railway  and  station ; 
and  alleged  that  these  structures  were  author- 
ized by  and  in  conformity  with  the  Statutes 
of  New  York  of  1850,  chap.  140 ;  1866,  chap. 
697 ;  1867,  chap.  489 ;  1868,  chap.  855 ;  1875, 
chaps.  595,  606. 

A  verdict  recovered  by  the  plaintiff  at  a 
trial  in  February,  1885,  was  set  aside  and  a 
new  trial  ordered.     24  Fed.  Rep.  114. 

At  the  second  trial,  in  June,  1886,  it  ap- 

geared  that  Third  Avenue  and  Twenty-third 
trcet  were  laid  out  many  years  ago  under 
the  Statute  of  New  York  of  1818,  chap.  86, 
I  178,  bv  which  the  city  acquirei  the  title 
434]  in  fee  of  public  streets,  avenues,  places  and 
squares,  **  in  trust,  nevertheless,  that  the  same 
be  appropriated  and  kept  open  for  and  as  part 
of  a  public  street,  avenue,  square  or  place 
forever,  in  like  manner  as  the  other  public 
streets,  avenues,  squares  and  places  in  the  said 
city  are,  and  of  right  ought  to  be  ;**  that  the 
plaintiff  bought  its  land  and  erected  its  build- 
ing in  1874 ;  that  the  building  was  four  stories 
high,  with  business  offices  in  the  basement, 
tJie  plaintiff's  banking  house  in  the  first  story 
and  apartments  let  to  tenants  in  the  stories 
above ;  and  that  the  defendant,  under  and  in 
conformitv  with  the  authority  conferred  up- 
on it  by  the  statutes  of  New  York,  construct- 
ed in  1878,  and  had  since  maintained,  a  rail- 
way track  over  and  along  Third  Avenue, 
fifteen  feet  above  the  surface  of  the  street, 
and  fifteen  feet  wide,  supported  by  iron  col- 
umns, and  the  west  side  of  the  track  being 
about  tibirty-five  feet  from  the  west  side  of 
Third   Avenue;   and  also  %  station  house, 
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with  stairs  leading  to  and  from  it,  at  the  in- 
tersection of  Third  Avenue  and^Twentv-third 
Street ;  and  that  locomotive  engines  and  trains 
constantly  passed  over  the  track  in  front  of 
the  plaintiff's  building. 

The  plaintiff's  cashier,  called  as  a  witness 
in  its  behalf,  testified,  without  objection  bj 
the  defendant,  that  the  track  and  station  ob- 
structed the  access  of  light  to  and  the  circu- 
lation of  air  in  the  Bank  on  the  first  story 
and  the  apartments  on  the  second  story,  and 
compelled  the  plaintiff  to  use  gas  by  day  in 
the  Bank ;  and  that  this  effect  continued  to 
the  time  of  the  trial. 

He  also  testified,  without  objection,  that 
*'the  structure,  as  it  existed  there,  the  elevat- 
ed railway  station  and  the  platform  and  the 
bed  of  the  road,"  reduced  tne  rents  of  the 
building.  He  was  then  asked :  ''How  much 
a  year 7*^  The  defendant's  counsel  interposed, 
and  asked  for  "an  election  on  the  part  of  the 
counsel  for  the  plaintiff  as  to  whetner  in  this 
action  they  are  claiming  for  loss  of  rents, 
or  for  injury  in  consequence  of  the  erection 
of  the  road.^  The  court  declined  to  require 
the  plaintiff's  counsel  to  make  an  election, 
but  directed  them  to  confine  themselves  to 
proving  in  any  proper  way  that  the  structure 
as  a  permanent  thing,  without  regard  to  the 
running  of  trains  upon  it,  injured  the  plain- 
tiff's building.  The  cashier  thereupon  testi-  [4^ 
fied,  without  objection  by  the  defendant, 
that  there  had  been  a  loss  in  rents  of  $1,000 
a  year  since  the  structure  had  been  there,  and 
down  to  the  time  of  trial. 

The  plaintiff  offered  to  prove  the  value  of 
the  building  before  and  after  the  defendant's 
elevated  railroad  was  built.  This  evidence 
was  objected  to  by  the  defendant,  and  exclud- 
ed by  the  court.  Thereupon  the  following 
colloquy  took  place : 

Defendant's  counsel :  **  You  only  come  down 
to  the  commencement  of  this  action,  I  sup- 
pose? I  will  ask  counsel  to  make  a  deter- 
mination of  what  he  is  going  for.  I  suppose 
I  have  a  right  to  ask  for  an  election  at  this 
point." 

The  Court:  ^'For  what  length  of  time  do 
yon  claim  to  recover?" 

Plaintiff's  counsel :  *  We  claim  for  perma- 
nent injury." 

The  Court :  "If  you  are  entitled  to  recover, 
you  claim  damages  should  be  assessed  by  the 
jury  until  now?" 

Plaintiff's  counsel:  "No,  si?;  but  until 
as  long  as  grass  grows  and  water  runs." 

The  Court:  "May  be  they  will  take  it 
down ;  if  they  should,  then  you  would  not 
want  to  pay  back  anything.  But  you  claim 
the  right  to  recover  prospectively.  Counsel  is 
entitled  to  know  what  you  claim.  I  think  the 
common  law  is,  as  I  stated  it,  that  wheie  there 
is  a  consequential  injury  resulting  from 
damages  the  damages  may  be  recovered  up 
to  the  time  of  the  trial,  and  if  they  continue 
the  right  of  recovery  continues  also.  I  think 
I  will  go  by  the  conmion  law,  unless  I  see 
to  the  contrary  before  tlie  trial  closes." 

Other  witnesses  were  afterwards  called  and 
examined  by  both  parties,  without  objection, 
as  to  the  diminution  of  the  light,  air  and 
rental  of  the  building,  from  the  time  of  the 
erection  of  the  defendant's  structures  to  the 
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time  of  the  trial ;  and  as  to  the  causes  of 
audi  diminution. 

Evidence  that  the  value  of  the  plaintiff's 
propertv  had  increased  since  the  erection  of 
this  railroad  structure  was  offered  by  the  de- 
fendant, and  objected  to  bv  tlie  plaintiff. 
The  court  sustained  the  objection,  and  ex- 
cluded the  evidence,  and  the  defendant  ex- 
cepted. At  the  close  of  the  evidence,  the 
court  denied  successive  motions  of  the  defend- 
mnt  to  direct  a  verdict  for  the  defendant  be- 
cause no  facts  had  been  shown  sufficient  to 
constitute  a  cause  of  action,  and  to  direct  the 
jury  to  render  a  verdict  for  the  plaintiff  foi 
nominal  damages  onlv ;  and  the  defendant 
excepted  to  the  denial  of  each  of  these  mo- 
tions. 

The  court  instructed  the  lury^  that  the  plain- 
tiff, having  erected  its  building  after  Third 
Avenue  and  Twenty* tliird  Street  had  been 
laid  out  as  public  streets,  had  the  right  to 
have  those  streets  remain  forever  as  open 
streets;  and  that  if  the  structure  erected  by 
the  defendant  was  such  a  permanent  thing 
in  the  way  of  either  street  as  an  open  street, 
as  to  make  it  cease  to  be  an  open  street,  or 
cease  in  a  measure  to  be  an  open  street,  and 
•o  to  subvert  it  from  an  open  street  into  some- 
thing else  at  that  place,  the  plaintiff  was  en- 
titled to  recover  *"  such  damages  as  it  has  sus- 
tained by  reason  of  the  erection  of  this  struc- 
ture, which  has  subverted  the  street,  from 
the  time  it  was  put  up  until  now,"  takinc 
into  consideration  the  injury  to  the  part  of 
the  building  occupied  as  a  bank,  by  hinder- 
ing access  to  and  egress  from  it,  and  by  ob- 
■tructingthe  admission  of  light  and  the  cir- 
culation of  air ;  and  including  not  only  an 
allowance  for  the  expense  caused  by  being 
compelled  to  use  gas,  but  a  fair  compensa- 
tion for  other  discomforts  and  inconveniences 
in  its  occupation  in  consequence  of  the  de- 
fendant's structure ;  and  also  any  diminution 
of  the  rents  of  the  rest  of  the  building,  by 
reason  of  the  defendant's  permanent  structure 
standing  there  in  the  two  streets ;  but  tliat  no 
damages  were  "to  be  given  on  account  of  any 
inconvenience  occasioned  bv  the  noise  of  the 
running  of  trains,  or  smoke,  or  cinders,  or 
steam,  or  gas,  or  any  of  those  things  connect- 
ed with  the  running  of  the  trains.  '* 

The  defendant  excepted  to  the  instruction 
that  the  plaintiff  should  be  allowed  such 
damages  as  it  had  sustained  by  the  reason  of 
the  defendant's  structure  up  to  the  present 
time ;  and  also  to  that  part  of  the  charge 
which  allowed  a  recoveir  for  discomforts  and 
inconveniences,  other  than  bein^  compelled 
to  use  gas,  in  so  much  of  the  ouilding  as 
was  occupied  by  the  Bank. 

The  defendant,  at  the  end  of  the  charge  to 
the  jury,  requested  the  court  to  instruct 
them  as  follows :  "The  plaintiff  is  not  enti- 
tled to  recover  in  this  action  for  loss  of  rents  or 
of  rental  value.  The  recovery  in  this  action, 
if  at  all,  must  be  for  permanent  injury  to 
the  plaintiff's  property  by  the  defendant's 
interference  wiUi  the  easement  of  light  and 
air."  The  court  refused  so  to  instruct  the 
fury,  and  the  defendant  excepted  to  the  re- 
fusal. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  85,000.    A  motion  by  the 
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defendant  for  a  new  trial  was  overruled  bj 
the  court.  24  Blatchf.  89 ;  28  Fed.  Rep.  231 
Judgment  was  thereupon  entered  tor  the 
plaintiff  for  the  sum  of  $5,068.88,  bein^  the 
amount  of  the  verdict  and  interest ;  and  the 
defendant  sued  out  this  writ  of  error,  which 
the  plaintiff  unsuccessfully  moved  to  dismiss 
for  want  of  a  sufficient  amount  in  dispute 
to  give  this  court  jurisdiction.  118  L.  S. 
608  [80:  259]. 

Musr$.  Julien  T,  Daviet  and  Edward  S. 
Rapallo,  for  plaintiff  in  error: 

It  was  error  for  the  court  to  admit  evidence 
and  permit  a  recovery  of  damage  to  the  defend- 
ant in  error,  accruing  after  the  commencement 
of  the  action. 

Mayne,  Damsges  (ed.  1872)  p.  68;  1  Suther- 
land, Damages,  198;  Sedgwick,  Damages,  144; 
Field,  Damages,  602;  Sedgwick,  Lead.  Caa.  on 
Damages,  658.  note;  Waiitman  v.  Providence^ 
1  Clilr.  524;  Bradley  v.  WaMngton,  A.  A  U.S. 
P.  Co.  84  U.  S.  9  Pet.  107  (9:68);  Baiamoi^e  eft 
P.  R  Co.  V.  Ftfth  Baptist  Church,  108  U.  S.  823 
(27: 789). 

This  is  also  the  doctrine  of  the  courts  of  the 
State  of  New  York. 

Uline  V.  Ifew  York  C.  R.  Co.  2  Cent.  Rep. 
116,  101  N.  Y.  98;  Blunt  v.  MeCormick,  3 
Denio,  283;  Beckraith  v.  Qnswold,  29  Barb.  291 ; 
Fettreteh  v.  Leamy,  9  Bosw.  624;  Whitmore  v. 
Bisc/ioJir,  5  Hun,  176;  Plats  v.  A'eu>  York  C.  R 
Co.  37  N.  Y.  475,  47«;  Beach  v.  Crain,  2  N.  Y. 
92;  Mahon  v.  New  York  C.  R.  Co.  24  N.  Y.  658; 
Greens  v.  Nets  York  C.  db  H.  R  R.  Co.  65 
How.  Pr.  154;  Hussnsr  t.  Brooklyn  CityR  Co, 
114  N.  Y.  438. 

The  doctrine  of  the  courts  of>£ngland  and  of 
the  other  States  of  the  Union  is  the  same. 

BattishiU  v.  Reed,  18  C.  B.  696;  Robinson  t. 
Bland,  2  Burr.  1077;  Cols  v.  Sprou>l,  35  Me.  161; 
Delaware  <fe  R.  C.  Co.  v.  Wnght,  21  N.  J.  L.  469; 
Poisers  V.  Ware,  4  Pick.  106;  Pierce  v.  Wood- 
isard,  6  Pick.  206;  Duncan  ads.  Markley,  1 
Harp.  (S.  C.)  276. 

The  court  erred  in  failing  to  instruct  the  jury 
that  the  dama/i^es  which  tbey  should  assess 
must  be  the  permanent  injury. 

au/ry  V.  New  York  B.  R  Co.  90  N.  Y.  122; 
Nicklin  v.  Williains,  10  Exch.  259;  Bonomi  v. 
Backhouse,  El.  Bl.  &  £1.  622;  Buckkimss  v. 
Bonomi,  9  H.  L.  Cas.  503;  Lamb  y.  Walker,  L. 
R.  8  Q.  B.  Div.  889;  Mitchell  v.  Darley  Main 
Colliery  Co.  L.  R  14  Q.  B.  Div.  125;  Van 
ZandtY.  New  York,  8  Bosw.  875;  Laugdon  t. 
Mayor,  93  N.  Y.  129;  Baltimore  db  P.  R  Co.  v. 
Reaney,  42  Md.  117;  Troy  v.  ChesJUrs  R.  Co.  23 
N.  H.  83;  Fowls  Y.  New  Haven  d  N.  R.  Co.  107 
Mass.  352;  ChicaoodkP.  R.  Co.  Y.8tein,15  III  41; 
WiitehoussY.  Fellowes,10  C.  B.  N.  S.  766;  Mahon 
T.  New  York  C.  R.  Co.  24  N.  Y.  658. 

The  use  of  the  street  for  a  railroad  is  a  pub- 
lic use,  and  the  Acts  of  the  Legislature  are  con- 
stitutional which  authorize  it. 

RsNew  York  E.  R.  Co.  70  N.  Y.  327;  Re  OiU 
bert  E.  R.  Co.  70  N.  Y.  861;  Brooklyn  Park 
Comrs.  V.  Armstrong,  45  N.  Y.  234;  Hey  ward  v. 
Mayor,  7  N.  Y.  814;  MeAulay  v.  Western  Ver- 
montR.  Co.  83  Vt  820.  821. 

Mr.  Wm.  F.  MacRae,  for  defendant  in 
error: 

The  verdict  of  the  jury  established  that  the 
railway's  structure  in  the  street  was  a  taking 
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^Dd  interferenoe  with  the  rights  of  property  of 
the  Bank  which  entitled  it  to  damages  there- 
for. 

8tory  V.  New  York  B.  R,  CoM  N.  Y.  122;  Lahr 
V.  MetroT^olitan  K  R.  Co,  6  Ceot.  Rep.  »71, 104 
N.  Y.  2(58;  Druekerv,  Manhattan  R.  Co.  8  Cent. 
Rep.  66.  106  N.  Y.  160;  Mahady  v.  Bushwiek 
R.  Co.  91  N.  Y.  153;  liendenon  v.  Neut  T<yrk  C, 
R  Co.  78  N.  Y.  428;  Baltimore  d  P.  R.  Co.  ▼. 
Fifth  Baptist  Cfiureh,  103  U.  8.  817  (27: 739); 
Barney  v.  Keokuk,  94  U.  8.  824  (24: 224);  Rig- 
neyy.  Chicago,  102  111.  64;  Cairo  d  V.  R.  Co,  v. 
People.  92  111.  170;  Cox  v.  LouiwilU,  N.  A.  d  O. 
R,  Co.  48  Ind.  178;  Binchman  v.  Patereon 
Eorse  Co,  17  N.  J.  Eq.  75;  Atchison  d  N,  R, 
Co,  V.  Qarside,  10  Kan.  652;  Elizabethtown,  L, 
dB.  8.R.  Co.  ▼.  Combs,  10  Bush  (Ky.)  882; 
Duke  of  Buceleuch  v.  Metropolitan  6oard  of 
Works,  L.  R  6  H.  L.  444,  2  Moak,  £ng.  Rep. 
473. 

The  law  of  the  8tate,  as  declared  by  its  high- 
est tribunal,  becomes  the  rule  of  decision  for 
the  courts  of  the  United  States  in  civil  actions 
at  common  law  not  arising  under  the  laws  of 
the  United  States. 

U.  8.  Rev.  Stat.  §  721;  §  84.  Act  of  1789; 
Livingston  v.  Moore,  32  U.  8.  7  Pet.  409  (8: 751); 
Owings  v.  Hull,  84  U.  8.  9  Pet.  607  (9:  246); 
Pennington  ▼.  Oibson,  57  U.  S.  16  How.  65 
(14: 847). 

In  administering  the  local  law  of  the  State 
the  courts  of  the  United  States  follow  the  set- 
tled decision  of  the  courts  of  last  resort  of  the 
State. 

Mutual  Assur,  Society  r.  Watts,  14  U.  8.  1 
Wheat  279  (4: 91);  Shipp  v.  Miller,  15  U.  S.  2 
Wheat.  816  (4: 248);  New  England  Screw  Co.  v. 
Bliren,  8  Blatchf.  240;  Scipio  v.  WHght,  101 U. 
8.  665  (25: 1087);  Boyee  ▼.  Tabb,  85  U.  8.  18 
Wall  546  (21:757). 

The  exceptions  to  the  charge  of  the  court  as 
to  the  metisure  of  damages  came  too  late. 

Thayer  v.  Marsh,  75  N.  Y.  842;  RoberU  v. 
Graham,  78  U.  8.  6  Wall.  578(18: 791);  MaHne 
Bank  v.  Fulton  Bank,  69  U.  8.  2  Wall.  252 
(17:  785);  Perkins  v.  IngersoU,  1  Dill.  417;  Lahr 
▼.  Metropolitan  B.  R.  Co,6  Cent.  Rep.  871, 104 
N.  Y.  294;  Hussner  v.  Brooklyn  City  R,  Co, 
114  N.  Y.  486;  Distin  v.  Rose,  69  N.  Y.  126; 
MeOinley  v.  United  States  L,  Ins.  Co.  77  N.  Y. 
495. 

Damages  may  be  recovered  up  to  the  time 
of  trial. 

Hussner  r.  Brooklyn  City  R.  Co.  114  N.  Y. 
486:  Nieklin  r.  WiUiams,  lOExch.  259;  Stroyan 
T.  Knowles,  6  Hurl.  &  N.  454;  Backhouse  v. 
Bonomi^  9  H.  L.  Cas.  608;  Shortridge  v.  Lam- 
pltuih,  2  Ld.  Raym.  808;  Lamb  v.  Walker, 
L.  R.  8  Q.  B.  Div.  889;  Taylor  v.  Manhattan  R, 
Co,  58  Hun,  806;  Everson  ▼.  Powers,  89  N.  Y. 
627;  Fowls  v.  New  Haven  d  N.  Co,  112  Mass. 
888;  New  York  Nat,  Bxch.  Bank  ▼.  Metropoli- 
ianB,R.  Co.  11  Cent.  Rep.  927,  108  N.  Y.  660. 

[440]       Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

The  law  of  the  State  of  New  York,  as  de- 
clared by  the  court  of  appeals,  appears  to  be 
as  follows :  An  elevated  railroad  erected  in 
and  over  a  street  pursuant  to  the  statutes  of  the 
8tate,  and  with  due  compensation  to  tlie 
owners  of  property  taken  for  the  purpose,  is 
a  lawful  structure.     The  owners  of   lands 
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abutting  on  a  street  in  the  City  of  New  York 
have  an  easement  of  way,  and  of  light  and 
air.  over  it ;  and,  through  a  bill  in  equity 
for  an  injunction,  may  recover  of  the  Eleva- 
ted Railroad  Company  full  compensation  for 
the  permanent  injury  to  this  easement;  but, 
in  an  action  at  law,  cannot,  without  the  de- 
fendant*8  acquiescence,  recover  permanent 
damages,  measured  by  the  diminution  in 
value  of  their  property,  but  can  recover 
such  temporary  aamages  only  as  they  have 
sustained  to  the  time  of  commencing  the  ac- 
tion. Re  New  York  B,  R  Co,  70  N.  Y.  827 ; 
Re  Oilbert  B,  R,  Co,  70  N.  Y.  361 ;  Story 
V.  New  York  B,  R.  Co.  90  N.  Y.  122 ;  Lahr 
V.  Metropolitan  B.  R  Co.  104  N.  Y.  266, 
6  Cent.  Rep.  871 ;  Pond  v.  Metropolitan  K 
R.  Co,  112  N.  Y.  186.  This  rule  of  damages 
at  law  has  not  prevailed  in  analogous  cases 
decided  in  other  jurisdictions,  and  collected 
in  the  briefs  of  counsel ;  and  in  the  case 
last  above  cited,  the  court  observed  that  **  it 
might  be  productive  of  less  inconvenience 
on  the  whole,  if  an  opposite  rule  could  be 
adopted."    112  N.  Y.  190. 

But  we  are  relieved  from  the  necessity  of 
laying  down  a  general  rule  on  the  subject 
because  in  this  case  it  clearly  appears  that 
the  defendant  procured  or  acquiesced  in  the 
rulings  under  which  the  trial  was  conducted, 
and  tnereby  waived  the  right  to  object  to 
them.  fMhr  v.  Metropolitan  B.  R.  Co.  104 
N.  Y.  268,  294,  6  Cent.  Rep.  871 ;  Hruekmr 
V.  Manhattan  R,  Co,  106  N.  Y.  157,  8  Cent. 
Rep.  66 ;  Hussner  v.  Brooklyn  City  R  Co.  114 
N.  Y.  433 ;  Shaw  ▼.  Stone,  1  Cush.  228,  248. 

The  complaint  was  framed  in  the  double 
aspect  of  claiming  damages  for  the  injury 
accruing  to  the  use  and  enjoyment  of  ttie 

Filaintiff's  property  by  the  obstruction  of 
ight  and  air  and  the  diminution  of  rents, 
as  well  as  damages  for  the  permanent  injury 
to  the  nuirket  and  rental  value  of  the  prop- 
erty. 

The  plaintiff  began  by  introducing  evi- 
dence,  to  the  admission  of  which  the  oefend- 
ant  took  no  objection  or  exception,  of  the 
injury  to  the  use  and  enjoyment  of  the  prop- 
erty by  obstructing  the  access  of  light  and 
air,  and  by  diminishing  the  rents,  down  to 
the  time  of  trial. 

When  the  plaintiff  afterwards  offered  otI- 
dence  of  the  value  of  the  buildine,  before 
and  after  the  erection  of  the  defendant's 
structure,  the  defendant  objected  to  this  eyi- 
dence,   and  it  was  excluded  by  the  court. 

The  defendant's  counsel  thereupon  suggest- 
ed that  the  plaintiff's  damages  should  come 
down  to  the  commencement  of  the  action 
only ;  and  the  plaintiff's  counsel  replied  that 
they  claimed  <£images  for  the  permanent  in- 
jury. The  court  declined  to  adopt  either 
of  these  views,  and  refused  to  allow  damages 
to  be  recovered  for  the  permanent  injury, 
but  ruled  that  damages  might  be  recovered 
to  the  time  of  trial.  Neither  party  having  | 
excepted  to  this  ruling  at  the  time,  both 
parties  must  be  presumed  to  have  assented  to 
It. 

In  accordance  with  that  ruling,  the  trial 
proceeded  upon  the  theory  that  damages  were 
not  to  be  awarded  for  permanent  injury,  but 
were  to  be  assessed  down  to  the  time  of  trial ; 

Uo  U.  & 


WASHuiOTOEr  J 


a  QwoaaBTOws  R.  Co.  v.  HcDads. 


And  in  accordance  with  that  theory  furth 
evidence  was  introduced  by  both  panic 
witbout  anj  objection  or  exception  by  eitli 
p^rtj  t«  tJie  admisaion  of  the  evidence  or 
«he  rulings  under  which  it  came  in. 

The  defendant  having,  bj  his  objectii 
sustained  bf  the  court,  prevented  the  plai 
tiff  from  introducing  evidence  of  pennane 
injury^  to  the  building,  and  having  permit!' 
th«  trial  to  proceed  in  accordance  with  t. 
ruling  of  tlie  court  admitting  evidence  of  i 
jury  to  the  time  of  the  trial,  witlioutexcep 
Tne  either  to  that  ruling  or  to  the  evidcm 
admitted  in  accordanco  with  it,  could  n 
Afterwards  be  permitted  to  change  front,  ar 
to  insist  either  tliat  the  damages  must 
d  for  the  permanent  InjuTy,  or  tliat  ti 
'.  be  limited  to  the  time  of  tl 

t  ot  the  action. 

The  court  tlierefore  right! j declined  tope 
rait  the  defendant  to  introduce  evidence  (cot 
petent  only  upon  the  issue  ot  injury  to  tl 
permanent  value  of  the  property,  which  1 
the  defendant's  procurement  had  been  exclui 
«d  from  the  consideration  of  the  jury)  tii 
tlie  value  of  the  property  had  been  Increasi 
by  the  erection  ot  the  defendant's  structur 
and  rightly  refused  the  instruction,  requcsti 
by  the  defendant  after  tlie  charge,  that  llie  r 
eovery  could  be  only  for  the  permanent  inju 
to  the  plaintiS'B  property.  For  the  same  re 
•on,  the  defendant's  exception  to  so  much  i 
the  chargeasallowed  damages  to  be  recoveri 
to  the  time  of  the  trial  cannot  be  sustaine< 
There  can  be  no  doubt  that  the  court  righ 
ly  declined  to  order  a  verdict  for  the  defeni 
ut,  or  a  verdict  for  the  plaintiff  with  nom 
nal  damages ;  and  that  the  instruction  i  ' 
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occupation  of  the  plaintiff's  building,  causi 
by  the  existence  of  the  defendant's  atructu 
in  front  of  it.  independently  of  the  runnii 
W]  of  trains  thereon,  was  sufDciently  favorab 
to  the  def-indant.  BaltinufTt  iL  P.  B.  Co. 
Pyih  BaptiH  CkVTCh,  108  U.  8.  317  [37 :  730 
Dukt  of  Bucdeuch  v.  Mtlropoliian  Bawrd 
Workt,  L.  R.  5  H.  L.  418. 

As  the  damages  recovered  appear  by  t! 
bill  of  eiceptions,  made  part  of  the  recor 
to  have  been  assessed  to  the  time  of  tria 
the  judgment  in  this  case  may  be  a  bar 
»ny  subsequent  action,  at  least  for  damag 
•uilered  before  that  lime.  HuMnerv,  Bivo 
^  City  B.  Co.  114  N.  T.  433.  438;  Warn 
■•■.  Biunni.  8  Gray.  897.  402 ;  Gotlin  v.  Cktrr 
t  Man.  A  Gr.  842,  845.  8  Scott,  N.  R.  2 
24.  But  that  point  is  not  now  presented  f 
Mdludication. 

JvdgmeRt  aSirmed. 

Mr.  Jutliee  Br«w«r,  not  having  been 
member  of  the  court  when  this  case  was  a 
(ued,  took  no  part  In  the  deciaioo. 


LEWIS  H.  McDADE. 


Maiter't  duty  to  tenant — machinery — knowl- 
edge of  defeat — eonlribulm'ff  nei/lii/cnce—gaet- 
tionforj-ury — inali-uelioiii  lojury. 

L  Individuals  and  oorpoiatfans  are  bound  to  usa 
aJl  reasonable  <;are  aud  prudeuce  for  tbe  safety 
ot  those  In  their  service,  bj  piovliliog  tbem  n-iib 
maablnerr  reasonably  sale  and  suituble  for  tbe 
use  of  the  latter. 

t.  If  the  employer  or  master  falls  In  this  duty  of 
precautlOD  and  care,  he  Is  responsible  tor  an  In- 
Jury  through  the  defect  ot  macliliieri'  wliich  la, 
or  oujrht  to  have  been,  known  to  him,  aad  \m  un- 
known to  tbe  employe  or  iiervant. 

5.  If  the  employ^  knew  of  the  defect  from  which 
the  Injury  bapiiened,  and  yet  remained  In  chg 

out  Blvlns  any  notice  thereof  to  tlie  employer, 
be  BBsumes  itae  risk  ordangrertrom  such  use. 
1.  If  tbe  employ^  himself  was  warning  In  reason- 
able care  and  prudence,  be  Is  guilty  of  contribu- 
tory negligence,  and  the  employer  la  tUereby 
abeolved  from  responsibillly  fur  the  injury,  ■!- 
thouab  it  was  oocasiuned  by  the  defect  ol  the 
macbluery,  through  his  aegligcaca. 

6.  As  a  general  rule,  tbe  question  of  oootribulory 
negligence  la  one  for  the  Jury,  under  proper  In- 
Bliuctlons  by  the  court,  especially  where  the  facta 
are  in  dispute,  and  the  evidence  In  relation  to  tbem 
Is  that  from  which  fair-minded  men  may  draw 
diBerent  Inference*. 

0.    It  was  not  error  to  refuse  to  grant  Instructloni 
prayed  for  which  had  already  been  covered  by 
the  Instructions  whlob  tbe  court  bad  given. 
[No.  187.] 

Argued  Dee.  t,  S,  1S89.     JMcided  May  19. 1890. 

IN  ERROR  to  the  Supreme  Court  ot  the 
District  of  Columbia  to  review  a  judgment 
for  plaintiff  for  damages  for  injuries  sustained 
by  him  as  an  employe  of  the  defendant.  Af- 
firmed. 

Opinion  below,  S  Mackey,  144 

Statement  by  Mr.  Jutliee  Lamar;  i 

This  is  an  action  on  the  case  brought  In  ' 
the  Supreme  Court  of  the  Disliict  of  Colum- 
bia by  Lewis  H.  McDade  against  the  Wash- 
ington and  Georgetown  Railroad  Compuny, 
a  district  corporation,  to  recover  damages  far 
personal  injuries  sustained  while  employed 
by  the  Company,  as  a  blacksmith,  in  its  shops 
iu  Georgetown.  The  injury  consisted  in  the 
loss  of  bis  left  arm,  which  was  cauglit  in  a 
belt  used  to  propel  a  part  of  the  muchinery 
in  the  Company's  shop,  and  thereby  so  biolt. 
en  and  mangled  that  it  had  to  be  amput:itei 
the  shoulder  immediately  after  the  ac- 


cident. 
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The  declaration  alleges  that  the  defendant 
is  a  corporation,  and  owns  and  operates  a 
horse  railway* in  the  City  of  Washington  and 
District  of  Columbia,  and  certain  machinery 
for  tiie  construction  and  repair  of  the  tracks, 
cars  and  other  appliances  and  implements 
used  in  connection  therewith ;  that  on  the 
6th  of  February,  1888,  the  plaintiff  was  in 
the  employ  of  the  defendant  as  a  blacksmith, 
and  was  required  by  defendant,  from  time  to 
time,  to  put  and  place  a  certain  belt  upon  a 
pulley  attached  to  a  counter-shaft,  when  the 
same  was  in  motion,  to  communicate  power 
1 556 1  |^n(j  motion  from  the  machinery  in  the  machine 
shop  of  the  defendant  to  the  fan  and  drill 
press  used  by  the  plaintiff  in  the  blacksmith 
shop ;  that  the  said  machinery  and  appliances 
were  defective  and  dangerous,  in  that  there 
was  no  loose  pulley  and  lever  or  shifter  for 
the  purpose  of  putting  the  belt  on  and  re- 
moving it  from  the  first-named  pulley,  but 
that  plaintiff  had  no  notice  or  knowledge 
thereof,  being  unused  to  and  unskilled  in 
such  machinery  and  appliances ;  that  the  de- 
fendant, its  servants  and  agents  knew  that 
the  same  were  defective  and  dangerous,  but 
failed  to  notify  the  plaintiff  thereof ;  that  on 
the  5th  of  February,  1883,  the  plaintiff,  while 
ignorant  of  such  defect  and  Ganger  as  afore- 
said, was,  at  the  defendant's  request,  engaged 
in  the  act  of  putting  said  belt  on  the  first- 
named  pulley,  and  by  reason  of  such  defect 
and  dangerous  condition  of  the  machinery, 
and  without  any  fault  or  negligence  on  his 
part,  was  caught  in  or  struck  by  said  belt 
with  great  force,  and  his  left  arm  was  severed 
thereby,  by  means  of  which  he  was  made 
very  sick,  sore  and  lame  for  a  long  space  of 
time,  and  suffered  great  anguish  of  body  and 
mind,  and  was  crippled  and  disabled  for  life 
from  the  performance  of  his  usual  trade  and 
labor  as  a  blacksmith ;  that  he  was  put  to 

great  expense  and  trouble  in  trying  to  be 
ealed  and  cured  of  said  wound  and  sickness ; 
and  that  he  paid  large  sums  of  money  for 
medical  attenaance,  medicines  and  nursing, 
to  his  damage  the  sum  of  twenty  thousand 
dollars. 

The  defendant  pleaded  the  general  issue, 
and  defended,  mainly,  upon  the  ground  that 
the  plaintiff  was  guilty  of  such  contributory 
negligence  as  precluded  a  recovery  for  the 
injuries  sustained. 

The  case  coming  on  for  trial  before  the 
court  and  a  jury,  the  plaintiff,  to  maintain 
the  issue  on  his  port,  testified,  in  substance, 
as  follows :  He  entered  the  service  of  the  de- 
fendant as  a  blacksmith,  at  its  shops  in 
Georgetown,  on  the  1st  of  May,  1881,  and 
continued  there  until  the  time  of  the  accident 
on  February  5,  1888.  When  he  first  went 
there  he  worked  at  the  same  forge  with  a 
man  named  Eckrit,  who  was  head  blacksmith, 
but  at  a  different  fire,  they  making  and  re- 
pairing the  irons  used  in  the  manufacture  of 
[557]  street  cars.  In  the  same  room,  which  was 
about  forty  feet  square,  at  a  teparate  forge,  a 
man  named  Morgan  made  horseshoe  nails. 
Eckrit  left  the  service  of  the  defendant  a  few 
months  afterwards,  and  one  Parsons  was  then 
employ^  as  an  assistant  to  the  plaintiff, 
who  had  been  made  chief  blacksmith. 

The  blast  of  air  used  at  their  forge  was 
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supplied  by  a  fan  propelled  by  an  engine 
which  ran  all  the  machinery  in  the  shops  by 
means  of  shafts,  pulleys  and  belts,  and  waa 
situated  in  an  adjoining  room  connected  with 
the  blacksmith  shop  by  a  door  in  the  parti tioD 
wall.  The  main  shaft  was  in  the  engine- 
room.  In  the  blacksmith  ^op  there  was  a 
counter-shaft,  three  and  one  half  to  four 
inches  in  diameter,  about  twelve  feet  from 
the  ground  and  thirty  inches  from  the  wall, 
to  which  motion  was  communicated  by  meana 
of  a  belt  running  on  a  fixed  pulley  attached 
thereto  and  on  another  fixed  pulley  on  the 
main  shaft,  and  passing  through  a  small 
opening  in  the  partition  wall  for  that  pur- 
pose. The  belt  which  directly  gave  motion 
to  the  fan  T^as  about  three  or  four  inches 
wide,  and  ran  on  a  small  fixed  pulley  at- 
tached to  the  fan  and  on  a  fixed  pulley  about 
thirty  inches  in  diameter  attached  to  the 
counter-shaft  by  means  of  a  screw  prolectinc 
about  an  inch  and  a  half  above  the  nub  m 
the  pulley.  The  latter  pulley,  when  the 
machinery  was  in  motion,  revolved  about 
180  times  per  minute.  Another  fan  in  the 
blacksmith  shop,  propelled  in  like  manner, 
furnished  a  blast  of  air  for  the  foree  at  which 
Morgan  worked ;  and  a  drill  pressln  the  same 
room  was  propelled  by  means  of  a  belt  run- 
ning on  a  pulley  affixed  thereto  and  on  a 
fix^  pulley  on  the  counter-shaft. 

Perhaps  on  an  average  once  a  week  the  en- 
gine ana  a  portion  of  the  machinery  was  run 
in  the  evening  or  at  night,  after  work  in  the 
blacksmith  shop  had  ceased  for  the  day,  and 
the  belt  used  to  propel  the  fan  was  then 
thrown  off  the  pulley  on  the  counter-shaft, 
sometimes  by  the  plaintiff,  but  generally  br 
someone  else  in  the  employ  of  the  defend- 
ant. Durine:  the  time  that  Eckrit  and  the 
plaintiff  were  both  in  the  employ  of  the  de- 
fendant, Eckrit  always  put  the  lielt  on  wbm 
it  had  been  taken  off,  except  when  it  was 
taken  off  for  repairs ;  and  whenever  such  re- 
pairs were  needed,  one  Moore,  who  kept  in 
repair  all  the  belting  in  the  shop,  would  take 
it  off  and  put  it  on  again,  but  never  at  any 
other  time.  After  Eckrit  left,  the  plaintiil 
was  directed  to  take  the  place  ol  Eckrit  at 
the  forge,  and  all  the  time  until  the  injuTT, 
a  peri^  of  sixteen  or  eighteen  months,  he 
habitually  put  on  the  belt  whenever  he  found 
it  off  except  when  it  was  taken  off  for  re- 
pairs, supposing  it  to  be  a  part  of  his  du^. 
The  first  time  it  was  off  after  Eckrit  left,  be 
called  the  attention  of  the  engineer,  Mr. 
Kline,  to  the  fact  that  the  belt  was  off,  who 
said,  •*Can*tyou  put  it  on?**  to  which  plain- 
tiff replied,  '^I  suppose  so,"  and  then  put  it 
on.  Hawk,  the  foreman  of  the  shops,  from 
whom  plaintiff  received  his  orders,  never 
gave  him  any  instructions  what  to  do.  except 
that  he  should  take  Eckrit*s  place,  and  both 
he  and  Say  lor,  the  superintendent  of  the 
Company,  often  saw  the  plaintiff  put  the 
belt  on,  but  never  gave  him  any  instructions 
about  it  or  inform^  him  that  it  was  Moore's 
duty  to  put  the  belt  on  when  it  had  been 
taken  off,  and  not  to  do  it  himself.  Plaintiff 
knew  that  it  was  Moore *s  duty  to  repair  the 
belts,  and  put  them  on  the  nrst  time  after 
they  had  been  repaired,  but  never  knew  that 
it  was  Moore*s  duty  to  put  them  on  at  any 

lU  U.  & 


1889. 


Wabueigton  ahd  Gbobgbtowh  R.  Co.  t.  McDadb. 


554-H;75 


other  time,  and  Moore  never  did  put  on  his 
belt  at  any  other  time. 

He  further  testified  that  he  was  58  years  of 
age  and  had  been  a  blacksmith  since  he  was 
17,  having  worked  in  Washington  and  Balti- 
more, the  latter  city  beins  where  he  had 
learned  his  trade,  but  that  he  was  ignorant 
of  machinery,  never  before  having  been  em- 
ployed in  a  ^op  where  the  blast  of  air  for 
Uie  forge  was  created  by  machinery  but  once, 
and  in  that  instance  the  fan  was  two  hundred 
feet  off,  and  not  in  the  shop ;  and  tliat  the 
belt  connected  with  the  fan  in  the  defendant's 
shop  was  the  only  belt  he  ever  put  on. 

In  order  to  put  the  belt  on  the  large  pulley 
on  the  counter-shaft  it  was  necessary  to  use  a 
movable  ladder  about  twelve  feet  long, 
placed  against  the  partition  wall.  In  going 
up  this  ladder  his  back  might  touch  the 
shaft,  and  the  face  of  the  pulley  was  nearer 
the  wall  than  his  own  face ;  and  in  placing 
the  belt  on  the  pulley  he  would  turn  his  face 
towards  the  pulley.  On  the  morning  of  the 
accident  the  plaintiff  went  to  the  shop  a  few 
minutes  before  7  o'clock  to  commence  work, 
Parsons  and  the  engineer,  Kline,  both  being 
there  when  he  arrived.  Observing  the  belt 
off  and  the  machinery  in  motion,  plaintiff 
ascended  the  ladder  and  attempted  to  put  on 
the  belt,  but  it  came  off  immediately.  He 
then  came  down  the  ladder  and  went  into  the 
engine-room,  saying  to  Kline  that  there  was 
something  wrone  with  the  belt,  as  it  would 
not  stay  on.  Kitne  then  ascended  the  ladder 
and  attempted  to  put  the  belt  on,  but  it  im- 
mediately came  off  as  before.  Kline  then 
came  down  the  ladder  and  said  to  the  plain- 
tiff that  he  would  go  and  slow  up  the  engine, 
and  that  plaintiff  should  then  put  on  the 
belt.  He  says  that  he  waited  a  sufficient 
length  of  time,  as  he  supposed,  for  Kline  to 
reach  the  engine  and  slow  it  up,  and  after 
the  pulley  had  slacked  somewhat  in  its  rev- 
olutions, he  again  ascended  the  ladder  and 
attempted  to  put  the  belt  on,  but  it  was 
thrown  off  towards  and  against  him,  and 
formed  a  loop,  which  caught  on  the  set 
•crew  in  the  hub  of  the  pulley,  wound 
around  the  counter-shaft,  and  drew  his  left 
trm  in  between  the  belt  and  the  counter- 
shaft, crushing  and  tearing  it  to  such  an  ex- 
tent that  it  was  necessary  to  amputate  it  near 
the  shoulder,  immediately.  When  his  arm 
Was  caught  he  screamed,  and  the  engineer 
immediately  stopped  the  engine. 

The  accidfent  occurred  on  a  Monday  morn- 
ing. On  the  preceding  Friday  or  Saturday 
%he  belt  had  been  repaired  by  Moore,  who 

f  placed  it  on  the  pulley  after  it  was  repaireMcl. 
t  worked  all  right  afterwards,  and  was  still 
^m  the  pulley  when  plaintiff  quit  work  on 
^turday  evening. 

The  plaintiff  ^irther  testified  that  he  had 

•nfferea  mat  physical  and  mental  pain  from 

tha  acciaent,   naving  been  confined  to  his 

xoom  for  six  weeks,  and  most  of  that  time  to 

Ilia  bed ;  that  his  nervous  system  had  been 

shocked  to  such  an  extent  that  for  eighteen 

months  thereafter  he  could  not  do  any  work ; 

and  that  since  that  time,  although  better  and 

stronger,  he  had  suffered   considerably,  and 

was  permanently  disabled  from  working  at 

his  tnde, 
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He  further  said  that  he  never  had  had  any 
experience  with  machinery,  and  he  did  not 
know  that  it  was  any  more  dangerous  to  put 
a  belt  on  a  pulley  while  it  was  in  motion 
than  it  was  to  strike  a  piece  of  iron  with  a 
hammer ;  that  no  one  ever  informed  him  that 
it  was  dangerous  to  put  a  belt  on  a  pulley 
while  it  was  in  motion ;  that  Eckrit,  Moore 
and  Kline  always  put  the  belts  on  while  the 
machinery  was  in  motion ;  that  if  he  had 
known  that  it  was  dangerous  to  put  a  belt  on 
a  pulley  wiiile  it  was  in  motion  he  would 
not  have  done  so;  that  he  had  never  seen 
anyone  put  a  belt  on  a  pulley  until  he  saw 
it  in  the  defendant's  shops;  that  in  oUier 
parts  of  the  shops,  both  before  and  at  the 
time  of  the  accident,  the  defendant  had  a 
loose  pulley  for  the  purpose  of  shifting  belts, 
of  which  fact  he  was  ignorant  until  after- 
wards; and  that  there  were  no  loose  pulleys 
in  the  blacksmith  shop,  and  he  did  not  know 
there  were  such  things  until  after  the  injury, 
having  afterwards  seen  one  for  the  first  time 
in  Springman's  blacksmith  shop  in  Washing- 
ton. 

On  cross-examination  the  plaintiff  testified 
that  "on  the  occasion  of  his  injury,  when 
Kline  left  him  to  go  to  the  engine-room,  ho 
said  he  would  go  and  slow  up  the  engine, 
not  stop  it,  and  for  plaintiff  to  put  on  the 
belt ;  that  he  stood  at  the  foot  of  the  ladder 
for  about  a  minute  after  Kline  left  him,  and 
until  the  speed  of  the  machinery  was  some- 
what slackened,  and  then  went  up  the  ladder, 
which  took  him  about  half  a  minute,  and 
attempted  to  put  on  the  belt ;  that  when  he 
was  caught  in  the  belt  he  screamed,  and  Kline 
came  to  the  door  of  the  blacksmith  shop  and 
then  went  back  and  stopped  the  engine." 

Dr.  Ritchie  testified  on  behalf  of  the  plain- 
tiff that  he  attended  him  when  he  was  in- 
lured,  and  amputated  his  arm ;  that  his  suf- 
fering was  acute  and  the  shock  so  great  as  to 
cause  permanent  nervous  impairment  and 
mental  depression ;  and  that  the  physical  in- 
jury was  permanent. 

John  T.  Springman,  a  witness  for  the- 
plaintiff,  testified  that  about  a  year  and  a 
half  before  that  time,  having  had  occasion 
to  do  some  very  heavy  work  in  his  foundry, 
he  bought  a  large  blower,  and  supplied  the 
air  by  means  of  a  fan  propelled  by  machin- 
ery ;  that  he  had  placed  a  loose  pulley  at  the 
fan,  and  another  on  the  counter-shaft,  both 
next  to  the  fixed  pulleys,  shifting  the  belt, 
when  necessary,  on  to  those  loose  pulleys  by 
means  of  a  lever  near  the  floor ;  that  he  had 
never  seen  such  a  contrivance  anywhere  else, 
although  he  had  been  a  blacksmith  twenty- 
five  years ;  and  that  such  a  contrivance  for 
shifting  belts  was  considered  safe,  while  to 
put  them  on  and  take  them  off  by  hand  was 
considered  dangerous. 

Robert  Thompson,  a  witness  for  the  plain- 
tiff,  testified  that  he  had  had  a  large  expe- 
rience in  machinery  and  belting,  having 
worked  for  twenty-five  years  in  planing  mills 
and  sash  factories,  and  that  loose  pulleys  for 
placing  and  removing  belts  on  and  off  fixed 
pulleys  had  been  in  common  and  general  use 
for  over  twenty-five  years ;  that  they  can  be 
used  wherever  there  is  room  to  place  them, 
and  are  generally  placed  on  the  counter-shaft 
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immediately  adjoining  the  fixed  pulley,  the 
fixed  pulley  at  the  inachine  bein^  as  wide 
«s  both  puf leys  on  the  counter-shau ;  that  the 
belt  is  removed  from  one  pulley  to  the  other 
by  means  of  a  lever  called  a  shifter,  which 
•can  be  operated  very  easily  with  one  hand 
without  any  danger,  thus  stopping  and  start- 
ing the  particular  port  of  the  macnine  while 
the  rest  of  the  machinery  is  in  motion ;  and 
that  it  is  dangerous  to  put  belts  on  pullevs 
by  hand  while  they  are  in  motion,  and  he 
would  not  do  it  without  the  shifter,  which 
renders  such  work  perfectly  safe. 

Smith  Pettit  and  John  B.  Randolph,  wit- 
nesses for  the  plaintiff, — ^the  former  a  ma- 
•chinist  of  80  years'  experience,  and  the  latter 
the  machinist  at  the  State,  War  and  Navy 
Department  for  a  number  of  years, — both 
testified  substantially  to  the  same  effect  as 
the  preceding  witness,  in  respect  to  the  long 
use  of  loose  pulleys  and  a  shifter   for  the 

fmrpose  of  removing  belts,  in  all  well-regu- 
ated  machine-shops,  and  to  the  danger  of 
putting  them  on  in  any  other  manner. 

John  W.  Eckrit,  who  had  worked  with  the 
plaintiff  in  the  shop  at  one  time,  as  before 
testified  to,  a  witness  for  the  plaintiff,  stated 
that  he  put  the  belt  on  the  pulley  three  or 
four  times  after  the  plaintiff  came  there,  but 
that  no  one  directed  him  to  do  so,  and  he 
did  not  know  whether  or  not  Hawk  was  aware 
of  such  fact ;  and  that  he  had  put  on  belts 
before  by  hand. 

The  plaintiff  thereupon  rested  his  case, 
and  the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  its  favor  upon 
the  aforesaid  evidence,  which  the  court  de- 
clined to  do,  and  the  defendant  thereupon 
excepted. 

The  defendant  then  g^ave  evidence  tending 
to  prove  that  the  machinery  in  its  car-shops 
was  of  the  most  approved  character,  there 
being  none  better  or  more  suitable  to  be  found 
in  the  country;  that  loose  pulleys  and  a 
shifter  were  not  used  in  blacksmith  shops 
like  its  own,  but  were  used  only  when  the 
machine  required  the  power  to  be  quickly 
thrown  off  or  put  on,  or  where  the  work  to 
be  done  was  very  heavy  and  the  belt  not 
easily  managed  by  hand;  that  the  belt  in 
question  could  he  shifted  very  easily  by 
hand,  without  danger,  by  a  person  of  ordi- 
nary intelligence  who  had  seen  it  done  a  few 
times;  that  there  was  a  loose  pulley  on  tiie 
drill -press  in  the  blacksmith  shop;  that 
Hawk,  the  foreman,  a  carpenter  by  trade, 
had  charge  of  all  the  men  m  the  shops,  and 

gave  orders  and  directions  to  all  of  them, 
einff  perfectly  competent  to  fill  the  position 
which  he  held,  no  one  else  having  any  au- 
thority to  give  orders  to  any  of  the  men  em- 
ployed in  the  shop,  as  regards  the  belting ; 
that  the  engineer's  duties  were  only  such  as 
pertained  to  running  the  engine,  which  fact 
was  known  to  the  plaintiff ;  that  the  duties 
of  Moore  extended  not  only  to  taking  off 
and  putting  on  the  belts  when  they  needed 
repairs,  but  consisted  in  his  having  general 
charge  of  the  belts  in  the  shops,  puttine 
thein  on  and  taking  them  off  whenever  such 
work  was  necessary,  which  fact  ^a^)  known 
to  all  the  men  in  the  shops,  including  the 
plaintiff ;  and  that  both  Morgan,  who  worked 


in  the  blacksmith  shop,  and  the  predeceasor 
of  the  plaintiff,  always  called  on  Moon 
whenever  the  belt  was  off. 

Hawk,  the  foreman,  testified  that  on  the 
Saturday  preceding  the  accident,  at  about  4 
o'clock  in  the  afternoon,  when  work  in  tiie 
blacksmith  shop  was  about  to  cease,  he  went 
there,  and,  standing  about  twenty-five  feet 
from  the  plaintiff  and  his  helper,  Parsons, 
since  deceased,  addressed  them  both,  saving 
that  the  engine  would  be  run  after  working 
hours  and  me  belt  would  be  thrown  off,  and 
that  Monday,  when  the  bell  rang  to  go  to 
work,  Moore  should  be  called  to  put  the  belt 
on.  He  said  that  he  ^ve  that  oraer  because 
the  belt  had  been  repaired  on  the  Friday  pre* 
ceding,  but  that  he  was  not  sure  tliat  either 
the  plaintiff  or  Parsons  heard  him,  as  the 
machinery  was  in  motion  and  was  making 
considerable  noise,  and  neither  made  any  re- 
sponse. He  said  he  was  a  carpenter,  and  had 
no  special  knowledge  of  machinery ;  that  the 
belt  was  not  taken  off  more  than  12  or  15 
times  while  the  plaintiff  was  there;  that 
when  the  belt  was  repaired  on  the  preceding 
Friday  it  was  made  a  little  too  short,  which 
probably  caused  it  to  slip  off  when  the 
plaintiff  attempted  to  put  it  on ;  and  that  he 
never  £[ave  the  plaintiff  any  instructions 
about  his  work  at  any  time. 

Geroge  E.  Noyes,  a  witness  for  the  defend- 
ant, a  machinist  of  experience,  testified  that 
he  had  never  examined  the  machinery  of  the 
defendant  carefully,  but  that  it  seemed  to 
him  that  its  general  plan  was  ffood ;  that  fast 
and  loose  pulleys  are  generally  used  where 
any  part  of  the  machinery  is  stopped  peri- 
odically, and  are  sometimes,  but  not  always^ 
connected  with  forges;  that  it  is  always 
dangerous  to  put  on  a  belt  by  hand  when  the 
machinery  is  in  motion,  ana  no  one  likes  to 
do  it,  the  only  preventive  being  a  loose  pul- 
ley; but  that  in  his  shop  he  usually  had 
boys  to  put  on  the  belts  by  band,  and  thought 
an  ordinarily  bright  boy  could  learn  to  do 
such  work  in  a  day,  by  being  shown  how  a 
few  times. 

Moore  gave  testimony  to  the  effect  that  on 
two  occasions  he  was  sent  for  to  put  on  the 
plaintiff's  belt— once  by  the  plaintiff,  and 
the  other  time  by  Parsons;  that  it  was  his. 
duty  to  attend  to  the  belts  generally ;  and 
that  he  always  took  the  belt  off  and  put  it 
on  again  when  he  repaired  it,  but  never  at 
any  other  time  unless  he  was  sent  for. 

The  engineer,  Kline,  a  witness  for  the  de- 
fendant, in  describing  the  manner  in  which 
the  plaintiff  received  his  injury,  stated  that 
on  the  morning  of  the  accident,  after  the 
machinery  had  been  running  four  or  five 
minutes,  the  plaintiff  came  into  the  engine- 
room  and  said,  **!  wish  you  would  come  and 
help  me  with  my  belt  r  and  tliat  after  they 
got  into  the  blacksmith  shop,  the  plaintiff 
said,  **  How  am  I  to  get  that  belt  back  on 
this  side  of  the  pulley?"  He  said  he  then 
ascended  the  ladder,  and  threw  the  belt  back 
on  the  right  side,  but  could  not  put  it  on, 
and  then  came  down  the  ladder  and  said  to  • 
McDade,  ''Hold  up  until  I  shut  down."  He  ' 
then  went  into  the  engine-room  and  shut  off 
the  steam,  but  the  engine  did  not  stop  im- 
mediately, the  momentum  being  sufficient  to 
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carry  the  fly-wheels  around  8  or  12  times  be- 
fore the  speed  was  checked.  In  the  mean- 
time, stanaing  by  his  engine,  he  heard  Mc- 
Dade  scream,  and  went  to  see  wluit  the 
matter  was.  He  stated  that  from  the  time  he 
came  down  the  ladder  until  the  engine 
•topped  was  not  greater  than  three -quarters 
of  a  minute. 

The  plaintiff,  on  his  cross-examination  in 
rebuttal,  testified  to  the  following  effect: 
He  didn't  know  whether  putting  on  the  belt 
was  a  part  of  his  duty,  but  supposed  it  was, 
and  acted  accordingly.  He  again  asserted 
that  he  had  no  idea  of  there  bcins  any  serious 
danfi^er  in  putting  the  belt  on  the  pulley  by 
hanS — not  any  more  than  in  picking  up  a 
hammer  from  the  floor.  Speaking  of  the 
accident,  he  said  that  when  Kline  had  at- 
tempted to  put  the  belt  on  and  failed,  he 
came  down  the  ladder  and  said  to  him,  *'Go 
QD  and  put  it  on  whilst  I  slow  up  the  en- 
gine," or,  **6o  up  the  ladder,  put  the  belt 
on,  and  I  will  slow  the  engine.**  He  further 
stated  that  he  did  not  attempt  to  put  the  belt 
on  until  the  engine  was  slowed — whether  it 
was  sufficiently  slowed  or  not  he  did  not 
know ;  but  that  he  understood  the  engine  was 
to  be  slowed  up  in  oitler  to  enable  him  to 
put  the  belt  on. 

At  the  conclusion  of  the  testimony  the  de- 
fendant renewed  its  motion  for  a  verdict, 
which  motion  the  court  overruled,  and  an 
exception  was  duly  taken.  Counsel  for  the 
defendant  asked  the  court  to  grant  twenty 
separate  praters  for  instructions  to  the  jury ; 
three  of  which  the  court  granted  in  the  lan- 
guage in  which  they  were  presented,  ten  were 
slightly  modified  and  seven  were  denied. 
The  court  upon  its  own  motion  ^ave  one  in- 
itruction.  tinder  these  instructions  verdict 
and  Judgment  were  rendered  for  the  plaintiff 
for  $6,105.  The  supreme  court  in  general 
term  affirmed  that  ludgment.  5  Mackey,  144. 
Hence  this  writ  of  error. 

Mesin.  Enoeh  Totten  and  W.  D,  Da- 
"^idg^e*  for  plaintiff  in  error: 

A  servant  naving  consented  to  serve  in  the 
'Way  and  manner  In  which  the  business  was 
being  conducted,  has  no  proper  ground  of 
<:oinplalnt,  even  if  reasonable  precautions  have 
%)een  neglected. 

SuUitan  v.'IruUa  ¥fff.  Co,  118  Mass.  898,  899; 
Xearjr  ▼.  BoiUm  d  A,  R.  Co,  189  Mass.  580; 
Jron-SMp  Bldg.  Worki  v.  NuUall,  11  Cent.  Rep. 
^MI2,  119  Pa.  149;  MoulUm  v.  Qage,  188  Mass. 
^80;  Wood,  Master  and  Servant,  §  885,  and 

When  an  employer  has  kept  imperfect  and 
unsound  machinery  in  use  for  a  long  time,  and 
It  has  been  safely  used  by  his  employes,  he  is 
not  liable  in  damages  for  an  injury  to  one  of 
them,  occasioned  by  its  unfitness. 

KdUy  T.  Silter  &pring$  B.  dD,  Co.  12  R.  I. 
112,  84  Ahl  Rep.  615;  Sullivan  v.  India  Mfg, 
Co,  118  Msss.  896;  Sdiroeder  y.  Midiigan  Car 
Co.  56  Mich.  182;  Michigan  C  R.  Co.  v.  Smith- 
•011, 45  Mich.  212;  Pennsylvania  R  Co.  v.  Wach- 
4or,  60  Md.  895;  O^Rorke  y.  Union  P.  R.  Co.  22 
Fed.  Rep.  189;  Swuney  v.  Berlin  d  J.  E.  Co.  2 
Cent  Rep.  457. 101  N.  Y.  520. 

Where  the  means  of  information  of  the  em- 
ploy6  are  equal  or  greater  than  those  of  the 
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employer  as  to  imperfections  in  machinery,  the 
employer  will  not  be  responsihle  for  an  injury 
resulting  from  such  imperfections. 

Beach,  Coot  Neg.  868.  f^  132;  Mad  River  d 
L.  E.  R.  Co.  v.  Barber,  5  Ohio  St.  541;  Central 
R.  d  Bkg.  Co.  v.  Keniiey,  58  Qa.  485;  Fonee  y. 
PJiillipe,  89  Ark.  17, 48  Am.  Rep.  264. 

When  the  servant  discovers  that  the  machin* 
ery.  tools  or  the  like  are  unsafe  or  unfit,  or  that 
a  fellow  servant  is  careless  or  incompetent,  and 
nevertheless  continues  in  the  emplov  men t  with- 
out protest  or  complaint,  he  assumes  the  risk 
of  the  danger  and  waives  all  claims  for  dam- 
ages. 

Beach,Cont.  Neg.871,§140;  aRwkt^.  Union 
P.  R.  Co.  22  Fed.  Kep.  189;  Hough  v.  Texas  d 
P.  R.  Co.  100  U.  S.  224  (25:  617);  Kelley  y.  Sil- 
ver  Spring  B.  d  D.  Co.  12  R.  1.  112;  Richaixii 
y.  Rough,  53  Mich.  212;  J^ogren  y.  Ball,  58 
Mich.  274;  Doreey  v.  PhiUipe  d  C.  C.  Co.  42 
Wis.  588;  Billon  v.  Union  P.  R.  Co.  8  Dill.  819; 
Shearm.  &  Redf.  Neg.  118-120,  g§  94,  95; 
Ridley  v.  Iklcher  S.  M.  Co.  8  Sawy.  500;  Ran- 
daU  V.  Baltimore  dO.RCo.  109  tj.  S.  478  (27: 
1008). 

To  charge  the  defendant,  it  is  essential  to 
show  knowledge,  or  that  knowledge  mi^ht  have 
been  obtained  by  the  use  ot  reasonable  diligence, 
of  the  defect 

Allen  V.  New  Oa$  Co.  L.  R.  1  Exch.  Div.  251; 
East  St.  L.  P.  d  P.  Co.  v.  Hightower,  92  IlL 
189;  Chicago  d  A.  R.  Co.  v.  Piatt,  89  Ul.  141; 
Dewey  y.  Chicago  d  N.  W.  R.  Co.  81  Iowa.  874; 
Tierney  v.  Minneapolis  dSt.  L.  R.  Co.  88  Minn. 
811;  Mad  River  d  L.  E.  R.  Co.  y.  Barber,  5  Ohio 
St.  564;  2  Rorer,  Railroads,  1200,  1201,  note; 
Painton  y.  Northern  C.  R.  Co.  83  N.  Y.  7;  Do- 
Oraffr.  New  York  C.  d  H.  R.  R.  Co.lQN.  Y. 
125. 

The  master  must  furnish  safe  and  reasonably 
good  machinery  to  his  servant  and  keep  it  in 
reasonably  good  order.  He  must  have  good, 
but  not  the  best,  machinery. 

Beach,  Cont.  Neg.  854,  §  125;  Wonder  y.  Bal- 
timore d  0.  R.  Co.  82  Md.  411;  Jones  y.  Gran- 
ite Mills,  126  Mass.  84;  Keith  v.  OraniU  Mills, 
126  Mass.  90;  Ft.  Wayne,  J.  d  S.  R  Co.  v.  Gil- 
dersleeve,  88  Mich.  188,  256;  Burke  v.  Withei*bee, 
98  N.  Y.  562;  Leonard  y.  Collins,  70  N.  Y.  90; 
Ladd  y.  New  Bec(ford  R.  Co.  119  Mass.  412; 
Kelley  v.  Silver  Sprina  B.  d  D.  Co.  12  R.  1. 112, 
84  Am^  Rep.  615.  Wood,  Master  and  Servant, 
§826. 

In  case  an  employ^  goes  outside  of  the  scope 
of  his  employment  and  voluntarily  undertakes 
to  do  that  which  it  is  no  part  of  his  duty  to  do. 
and  is  injured,  he  cannot  hold  the  employer 
liable. 

Crew  v.  Si.  Louis,  K.  dN.  W.  R.  Co.  20  Fed. 
Rep.  87;  Johnson  v.  Armour,  18  Fed.  Rep.  490; 
Wood,  Master  and  Servant,  §  881. 

Messrs.  W.  A.  Cook  and  C.  C.  Cole»  for 
defendant  in  error: 

The  employer  is  liable  to  the  em  ploy  6  for  any 
accident  happening,  without  fault  of  (he  latter, 
through  the  defective  or  dangerous  condition 
of  machinery,  unknown  to  the  employe. 

Hough  V.  Texas  d  P.  R  Co.  100  U.  8.  218 
(25: 612);  Northern  P.  R.  Co.  v.  Herbert,  116  U. 
S.  642  (29: 755). 

It  was  the  duty  of  the  defendant  to  inform 
plaintiff  of  the  defect  in  the  machinery,  and 
the  danger  of  patting  on  the  belt* 
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Cooley,  Torts,  558,  554.  555;  Wheeler  r.  Wa- 
$on  Mfg,  Co.  185  Mass.  294;  Chieaffo  d  N,  W. 
R.  Co,  V.  Jiavfield,  87  Mich.  208,  209;  Dou>lina 
▼.  Allen,  74  Mo.  18;  Strcihlendorf  t.  BaeenthM, 
80  Wis.  074. 

Th<!  master  may  also  be  negligent  In  com- 
maudiug  the  servant  to  go  into  exceptionally 
dtingerous  places. 

Cooley,  Torts,  555;  Paitenon  t.  PitUburgh 
&  0,  B.  Co.  76  Pa.  889;  Coombs  v.  New  BeMfrd 
C.  Co.  102  Mass.  588;  Union  P.  B.  Co.  t.  Fn-t, 
84  U.  8.  17  Wall  555  (21: 789). 

The  question  of  whether  the  plaintiff  was 
guilty  01  contributory  negligence  was  one  of 
fact  for  the  jury. 

Hough  ▼.  Texoi  d  P.  B.  Co,  100  U.  8.  225 
(25: 617);  Northern  P.  R  Co.  t.  Herbert,  116  U. 
8.  655,  656  (29: 761);  Phanix  Mnt.  L.  Int.  Co. 
V.  Hotter,  106  U.  8.  82  (27: 66);  Kane  v.  North- 
ern C.  B.  Co.  128  U.  8.  91  ^2:  839);  Jonee  ▼. 
East  Tennessee,  V.  d  O.  B.  Uo.  128  U.  S.  448 
(82:  478);  Coombs  v.  New  Bedford  C.  Co.  102 
Mass.  585;  Snow  ▼.  Housatonie  B.  Co.  8  Allen, 
441;Fa/«A  T.  Peet  Valve  Co.  110  Mass.  25;  Stoo- 
boda  ▼.  Ward,  40  Mich.  420-424;  Philadelphia, 
W.  d  B.  B.  Co.  ▼.  Keenan,  108  Pa.  124. 

The  rule  is  that  where  different  conclusiona 
may  properly  be  drawn  from  the  facts  and  cir- 
cumstances in  proof,  the  question  of  contribu- 
tory negligence  is  for  the  jury. 

Milwaukee  d  St.  P.  B.  Co.  v.  Kellogg,  94  U. 
B.  4G9,  474  (24: 258);  Sioux  City  d  P.  B.  Co.  v. 
Stout,  84  U.  8. 17  WaU.  657  (21:745);  Hayes  y. 
Micliigan  C.  B.  Co.  Ill  U.  8.  228,  241  (28:410, 
415);  Leather  Jffrs.  Nat.  Bank  t.  Morgan,  117 
U.  8.  96,  122  (29: 821);  Snow  v.  Housatonie  B. 
Co.  8  Allen,  441;  Nugent  ▼.  Boston,  C.dM.B. 
Co.  5  New  £ng.  Rep.  865,  80  Me.  62;  Lawless 
T.  Connecticut  B.  B.  Co.  186  Mass.  1. 

It  is  not  error  to  relect  a  request  which  prop- 
erly propounds  the  law,  where  the  Jury  has 
already  been  correctly  instructed  upon  the 
wiiole  law  of  the  case. 

Laber  v.  Cooper,  74  U.  S.  7  Wall.  565,  571 
(19:  151);  Indianapolis  dSt.  L.B.  Co.  ▼.  Horst, 
98  U.  8.  291,  295  (23:  898,  899). 

567]       Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

A  motion  was  filed  in  this  case  to  dismiss 
the  writ  of  error  on  the  ground  that  the  ^n- 
eral  term  of  the  court  mIow  never  acquired 
Jurisdiction  of  the  case,  and  that,  as  a  con- 
sequence thereof,  this  court  is  also  without 
Jurisdiction.  In  connection  with  the  motion 
to  dismiss  there  is  also  a  motion  to  strike 
out  the  bill  of  exceptions. 

The  argument  urged  hj  the  plaintiff  in 
support  of  both  motions  la,  that  the  rules 
i081  ^^^  statutes  prescribing  the  practice  and 
proceedings  for  the  8upreme  (Jourt  of  the 
District  of  (Columbia,  in  securing  the  re- 
view, in  a  general  term  of  that  court,  of  a 
Judgment  at  a  special  term,  have  not  been 
complied  with  in  this  case. 

Neither  of  these  motions  can  be  sustained. 
We  think  the  court  in  general  tenn  acquired 
Jurisdiction  of  the  case ;  and  as  it  comes  here 
regularly  from  that  court  we  shall  proceed 
to  consider  it  upon  its  merits. 

There  are  seven  assignments  of  error  which 
we  will  consider,  not  seriatim,  but  with  ref- 
erence to  their  relevancy  to  the  issues  pre- 
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sented  by  the  record.  These  issues  are :  (1) 
Was  the  machinery  with  which  the  defendant 
worked  defective  and  unsafe  for  the  purpose 
for  which  it  was  used,  and  more  particu- 
larly, was  the  putting  the  belt  on  the  large 
pulley  by  hand  dangerous ;  or  should  there 
have  been  a  loose  pulley  upon  which  the  belt 
could  have  been  safely  shifted  by  means  of 
a  lever?  (2)  Assuming  that  there  was  this 
defect  in  the  machinery  which  made  it  dan- 
gerous, was  the  plaintiff  ignorant  of  the  de- 
fect or  of  the  danger  connected  with  it?  (8) 
Did  the  defendant,  in  failing  to  notify  the 
plaintiff  of  the  danger,  have  reason  to  believe 
the  plaintiff  was  ignorant  either  of  the  nature 
of  the  machinery,  or  of  the  danger  incident 
to  its  use?  (4)  Was  the  plaintiff  guilty  of 
such  contributory  negligence  as  precluded  a 
recovery? 

The  three  instructions  given  by  the  court 
to  the  jury  as  requested  by  the  counsel  for 
the  defendant  were  to  the  effect  that,  if  the 
jury  believed  from  the  evidence  that  any  one 
of  the  three  following  conditions  or  state  of 
facts  existed,  the  plaintiff  could  not  recover: 

(1)  that  the  accident  would  not  have  occurred 
but  for  the  negligence  or  want  of  ordinary 
care  and  caution  on  the  part  of  the  plaintiff ; 

(2)  that  the  foreman  of  the  shops,  on  the 
Saturday  evening  preceding  the  accident, 
ordered  and  directed  the  plaintiff  to  take  the 
belt  off  the  pulley,  and  to  send  on  Monday 
morning  for  Moore  to  put  it  on,  he  was 
bound  to  obey  the  order  directing  him  to  send 
for  Moore,  and  his  not  obeying  it  was  such 
negligence  as  would  prevent  a  recovery  in 
this  action ;  and  (3)  assuming  that  putting 
on  the  belt  was  attended  with  danger,  the 
question  to  be  determined  by  the  jury  was  [5 
not  whether  the  plaintiff  knew  of  such  dan- 
ger, but  whether  a  man  of  ordinary  care  and 
observation,  in  his  situation,  would  have 
known  it,  as  he  must  be  presumed  to  possess 
that  degree  of  intelligence ;  and  that  if  with 
such  observation  and  care  he  would  have 
known  the  danger,  then  in  putting  on  the 
belt  he  assumed  all  the  risks  incident  thereto. 

The  instruction  given  by  the  court  on  its 
own  motion  was  as  follows : 

**  If  the  jury  find  from  the  evidence  that  after 
he  was  employed  by  the  defendant  the  plain- 
tiff voluntarily,  and  without  being  required 
so  to  do,  attended  to  the  belt  and  habitual- 
ly and  with  the  knowledge  of  the  defendant's 
officers  placed  the  same  in  position  without 
accident,  and  his  course  of  conduct  in  rela- 
tion tiiereto  was  such  as  to  induce  the  defend- 
ant or  its  officers  to  believe  that  he  had  the 
requisite  skill  for  that  purpose,  or  that  he 
had  willingly  assumed  tlie  duty  of  so  plac- 
ing the  belt,  the  defendant  was  not  in  de- 
fault for  not  having  instructed  him  as  to  any 
danger  incident  to  the  operation. " 

Another  instruction  given  by  the  court  in 
lieu  of  the  16th  one  requested  by  the  defend- 
ant was  as  follows :  "But  the  Jury  are  in- 
structed that  Uie  defendant  was  not  a  guaran- 
tor of  the  safety  of  its  machinery,  and  was 
only  bound  to  use  ordinary  care  and  prudence 
in  the  selection  and  arrangement  and  care 
thereof,  and  had  a  right  to  use  and  employ 
such  as  the  experience  of  trade  and  manu- 
fa^ure  sanctioned  as  reasonably  safe." 

It4  U.& 
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The  other  instructions  given  by  the  court 
were  modifications  U)  a  degree  of  those  asked 
by  the  defendant,  and  were  mere  amplifica- 
tions of  those  above  mentioned. 

We  do  not  think  there  was  any  error  in  any 
of  these  instructions  of  which  the  defendant 
has  any  right  to  complain.     The  propositions 
contained  in  them  are  in  strict  accord  with 
the  principles  laid  down  by   the  decisions 
of  this  court.     Hough   v.  Texas  <t  P,  R,  Co. 
100  U.  S.   218.  217  [25 :  612,  6151 ;  Northern 
P.    R.    Co,    V.  Herbert,  116  U.  8.   642,  647, 
648  [29 :  755,  7581  ;  Kane  v.  Northern  C.   R. 
Co.  128  U.   8.  91,  94  [82 :   839,  8411 ;  Jones 
T.  East  Tennessee,    V,  i  O,  B.  Co.  128  U.  8. 
443  [32:  478]. 
\i]        The  general  principles  of  law  b^  which 
the  liability  of  an  employer  for  injuries  to 
an  employe,   growing  out  of  defective  ma- 
chinery, is  tested,  are  well  settled   by  those 
decisions.     Neither  individuals  nor  corpora- 
tions are  bound,  as  employers,  to  insure  the 
^Molute  safety  of  the  machinery  or  mechani- 
cal appliances  which  they   provide  for  the 
use  of  their  employes.     Nor  are  they  bound 
to  supply  the  best  and  safest  or  newest  of 
those  appliances  for  the  purpose  of  securing 
the  safety  of  those  who  are  thus  employed. 
They  are,  however,  bound  to  use  all  reason- 
able care  and  prudence  for  the  safety  of  those 
in  their  service,  by   providing   them  with 
machinery  reasonably  safe  and  suitable   for 
the  use  of  the  latter.     If  the  employer  or 
master  fails  in  this  duty  of  precaution  and 
care,  he  is  responsible  for  any  injury  which 
may  happen  through  a  defect  of  machinery 
irhich  was,  or  ought  to  have  been,  known  to 
him,  and  was  imknown  to  the  employ^  or  serv- 
ant.    But  if  the  employ^  knew  of  the  defect 
in  the  machinery  from  which  the  injury  hap- 
pened, and  yet  remained  in  the  service  and 
continued  to  use  the  machinery  without  giv- 
ing any  notice  thereof  to  the  employer,  he 
must  be  deemed  to  have  assumed  the  risk  of 
all  danger  reasonably  to  be  apprehended  from 
such  use,  and  is  entitled  to  no  recovery.     And 
further,    if  the  employ 6  himself  has  been 
wanting  in  such  reasonable  care  and  prudence 
ma  would  have  prevented  the  happening  of 
the    accident,    he  is  guilty  of  contributory 
negligence,  and  the  employer  is  thereby  ab- 
«ofved  from  responsibility   for   the   injury, 
although  it  was  occasioned  by  the  defect  of 
the   machinery,    through   the  negligence  of 
the  employer. 

The  state  decisions  in  harmony  with  the 
principles  laid  down  by  this  court  on  this 
subject  are  too  numerous  for  citation. 

We  will  now  briefly  notice  the  assignments 
of  error,  the  first  of  which  is  that  the  court 
erred  in  refusing  to  direct  the  jury  to  return 
a  verdict  for  the  defendant,  as  requested  by 
counsel. 

It  is  argued,  in  support  of  this  assignment, 
that  there  was  not  a  scintilla  of  evidence  to 
show  negligence  on  the  part  of  the  defend- 
ant, as  the  employer  of  the  plaintiff ;  that 
the  part  of  the  machinery  which  caused  the 
acciaent  was  not  defective ;  that  the  evidence 
showed  it  to  be  of  the  most  approved  char- 
acter, purcliased  without  regard  to  cost, 
and  such  as  was  generally  in  use  throughout 
the  country ;  that  loose  pulleys  and  a  snifter 
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or  lever  for  shifting  the  belt  were  not  used 
in  blacksmith  shops ;  that  the  plaintiff  had 
been  in  the  shop  for  nearly  eighteen  months, 
and  had  become  familiar  by  constant  use 
with  the  operation  of  putting  the  belt  on  the 
pulley,  and  it  was  impossibfe  for  him  not  to 
know  what  danger  attended  its  use ;  that  the 
Company  had  employed  a  man,  competent 
and  skillful,  whose  duty  it  was  to  put  on  all 
the  belts  in  the  establishment;  that  it  was 
not  in  the  line  of  the  duty  of  the  plaintiff 
to  put  on  this  belt,  and  whenever  he  did  so 
he  was  acting  outside  the  scope  of  his  em- 
ployment; and,  lastly,  that  the  manner  in 
which  the  accident  occurred,  as  described  b^ 
the  plaintiff  himself,  in  failing  to  wait  until 
Kline  had  slowed  up  the  engine,  shows  that 
he  was,  by  his  own  heedlessness  and  rash  want 
of  care,  the  author  of  his  own  misfortune.  On 
the  other  hand,  the  evidence  offered  by  the 
plaintiff  certainly  tended  to  show  that  the 
injury  would  not  have  occurred  but  for  the 
defect  of  the  fixed  pulley  and  the  projecting 
screw ;  that  the  machinery  was  unsafe,  ana 
not  such  as  was  generally  used  in  shops  of 
that  kind,  as  testified  to  by  experienced  ma- 
chinists introduced  by  the  plaintiff,  and  the 
only  one  examined  in  behalf  of  the  defend- 
ant; that  he  (the  plaintiff)  was  unaware  of 
the  dangers  attendant  upon  putting  on  the 
belt  by  nand ;  that  he  did  not  know  that  the 
belt  in  which  he  was  caught  had  been  re- 
cently, and,  perhaps,  imperfectly  repaired ; 
that  there  were  in  the  other  shops  of  the  es- 
tablishment flhifters  and  levers  whi'^h  could 
put  the  belt  on  the  pulley  without  danger ; 
that  he  was  wholly  unaware  of  the  danger 
attendant  upon  putting  on  the  belt  by  hand ; 
and  that  he  supposed  he  was  in  the  line  of 
his  duty  when  the  injury  happened. 

If  this  evidence  was  worthy  of  belief  it 
certainly  could  not  be  said  to  show  such 
contributory  negligence  as  would  justify  the 
court  in  directing  a  verdict  for  the  defend- 
ant below.  As  a  general  rule,  the  question 
of  *  contributory  ne^l licence  is  one  for  the 
jury,  under  proper  instructions  by  the  court,  rj»i7«- 
especially  where  the  facts  are  in  dispute,  L^«*. 
and  the  evidence  in  relation  to  them  is  that 
from  which  fair-minded  men  mav  draw  dif- 
ferent inferences.  Sioux  City  i  P.  R.  Co. 
V.  StoiU,  84  U.  8.  17  Wall.  657  [21:  745]. 
Upon  every  question  in  the  case — the  safety 
or  unsafety  of  the  machinery,  the  ignorance 
on  the  part  of  the  plaintiff  of  the  danger  of 
it,  and  the  negligence  of  the  plaintiff  at  the 
time  of  the  accident — the  evidence  was  con- 
troverted, and  rendered  the  case  just  such  a 
one  as  this  court  in  Jones  v.  Ea>st  Tennessee, 
V.  <fc  O.  R.  Co.,  supra,  said  that  "a  due  re- 
gard for  the  respective  functions  of  the  court 
and  the  jury  would  seem  to  demand  that  these 
questions  should  have  been  submitted  to 
Uie  jury."  In  the  language  there  used,  "We 
see  no  reason,  so  long  as  the  jury  system  is 
the  law  of  the  land,  and  the  jury  is  made 
the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions 
as  these  as  well  as  others." 

There  are  two  recent  cases  in  Massachusetts 
which  are  so  analo*^ou8,  in  many  of  their 
features,  to  the  case  under  consideration,  that 
we  deem  a  special  reference  to  them.  \tQ^vst. 
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Daley  t.  American  Printino  C6.,  150  Mass. 
77,  was  an  action  by  an  employi  for  personal 
injuries  sustained  while  in  tbe  performance 
of  his  duties  in  the  defendant's  mill,  using 
an  elevator  operated  by  a  belt  passing  over  a 
puUev  on  a  shaft.  At  the  trial  the  evidence 
intro(iuccd  by  the  plaintiff  tended  to  show 
that  the  belt  was  frequently  off  the  pulley ; 
that  there  was  no  one  in  the  employ  of  the 
defendant  specially  charged  with  putting  it 
on  when  it  came  off ;  and  that  anyone  usine 
the  elevator  put  the  belt  on  when  he  found 
it  off.  It  further  showed  that  the  plaintiff, 
having  occasion,  in  the  course  of  his  re^lar 
duties,  to  use  the  elevator,  found  the  belt  off 
and  proceeded  to  put  it  on,  but  in  so  doing 
was  caught  in  a  set  screw  projecting  from  a 
collar  on  the  shaft  and  whirled  around  the 
sliaft,  and  received  serious  injuries.  The 
defendant  introduced  testimony  to  show  that 
there  was  another  man  whose  dut]^  it  was  to 
put  on  the  belt.  At  the  conclusion  of  the 
testimony,  the  trial  court  directed  a  verdict 
in  favor  of  the  defendant,  and,  the  case 
being  carried  up  on  exceptions  to  the  supreme 
judicial  court,  that  court  reversed  the  judg- 
ment of  the  court  below,  and  ordered  a  new 
573]  trial.  In  its  opinion  the  court  said:  "The 
ground  upon  which  the  case  was  withdrawn 
from  the  jury  is  not  stated.  We  cannot  say, 
as  matter  of  law,  that  no  sufficient  evidence 
was  introduced  or  offered  of  negligence  on 
the  part  of  the  defendant,  or  of  freedom  from 
negligence  on  the  part  of  the  plaintiff.  .  .  . 
If  the  machinery  was  found  to  be  unsuit- 
able, and  if  the  plaintiff  was  within  the  line 
of  his  duty  in  attempting  to  adjust  the  belt, 
we  cannot  say  that  he  was  not  entitled  to  go 
to  the  jury  on  the  Question  of  whether  he 
was  in  the  exercise  of  due  care." 

]lfyer$  v.  Hudson  Iron  Co, ,  150  Mass.  125, 
was  an  action  for  personal  injuries  sustained 
by  the  plaintiffs  while  in  the  employ  of  the 
defendant.  We  extract  from  the  syllabus 
the  following :  ''A  mine  was  reached  Uirough 
a  vertical  shaft  by  a  bucket  lowered  by  the 
unwinding  of  a  rope  from  the  uncoupled 
drum  of  a  hoisting  engine,  and  usually  con- 
trolled in  its  descent  by  a  brake  operated  by 
the  engineer.  Laborers  employed  in  the 
mine  entered  the  bucket  to  descend  as  usual, 
and,  upon  word  being  given,  the  engineer 
started  to  let  it  down,  but  soon  found  that 
the  brake  was  not  holding.  The  bucket  fell 
rapidly  for  many  feet,  when  it  was  suddenly 
stopped  by  planks  across  the  shaft,  and  the 
laborers  were  hurt.  In  actions  against  the  em- 
ployer to  recover  for  such  injuries,  there  was 
evidence  that  the  brake,  besides  a  loss  of  in- 
itial efficiency,  was  in  design  and  original 
(construction  insufficient;  that  there  were 
safer  contrivances  for  controlling  such  a  de- 
scent, some  of  which  the  defendant  used 
elsewhere  about  the  mine ;  and  that  gearing 
used  in  hoisting  had,  through  wear  and  a 
change  made  in  it  by  the  defendant,  become 
less  useful  as  a  possible  means  of  stopping 
the  bucket  if  the  brake  failed  to  hold,  and. 
in  fact,  proved  ineffectual  to  stop  the  bucket 
at  the  time ;  also,  that  no  person  had  pre- 
viously been  hurt  in  going  down  in  the 
bucket    add.  That  the  cases  were  properly 
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submitted  to  the  jury,  who  were  warranted 
in  finding  verdicts  for  the  plaintiffs." 

In  the  course  of  the  opinion  the  court  said : 
''The  risk  of  the  safety  of  machinery  is  not 
assumed  by  an  employ^,  unless  he  knows 
the  danger,  or  unless  it  is  so  obvious  that  he 
will  be  presumed  to  know  it."  And  in  an- 
other part  of  the  opinion  it  was  said :  **  The  [4 
plaintiffs  were  allowed  to  show  that  other 
machinery  or  appliances  than  those  used  by 
the  defendant  would  have  been  safer ;  for 
example,  a  strap-brake,  a  friction  V,  so 
called,  or  a  reversible  engine.  In  order  to 
aid  the  lurr  in  determining  whether  the  de- 
fendant  nad  exercised  reasonable  care  in  pro* 
viding  and  maintaining  the  machinery  ac- 
tually in  use,  it  was  competent  to  show  what 
other  kinds  of  machinery  or  appliances  were 
used  elsewhere,  and  might  have  been  used  at 
shaft  No.  1.  Wheeler  v.  Waeon  Mfg.  Oo. 
185  Mass.  294,  298.  It  does  not  follow 
from  the  introduction  of  such  evidence  that 
the  defendant  was  bound  to  use  the  very 
safest  or  newest,  or  any  particular,  machinery 
or  appliances;  but,  as  'reasonable  care*  is  a 
relative  term,  the  iury  might  properly  con* 
sider  what  could  oe  done  to  secure  safety, 
and  the  evidence  was  competent. " 

As  regards  the  instniction  given  by  the 
court,  on  its  own  motion,  above  ouoted,  we 
think  nothing  contained  therein  is  prejudi- 
cial to  tlie  defendant.  Indeed,  it  may  be 
doubted  if  it  did  not  favor  the  defcmlant 
more  than  the  evidence  in  the  case  and  tbe 
law  applicable  thei*eto  would  warrant. 

The  same  remark  is  true  of  the  instruct ioD 
given  by  the  court  in  lieu  of  the   16th   oue 
asked  by  the  defendant.    That  instruction  ae 
requested  was  as  follows :   ''The  employer  ie 
bound  to  use  ordinary  care  and  prudence  in 
providing  proper  machineir,  but  he  is  not  a 
guarantor  of  its  safety.     If  he  uses  ordinary 
care  and   prudence  he  is  absolved  from   re- 
sponsibility.   The  machinery  need  not  be  the 
safest  of  the  kind,  provided  it  is  such  as  a  per- 
son of  reasonable  care  and  prudence  would 
Firovide."    The  one  given  by  the  court  io 
ieu  thereof  was  as  follows:   *'6ut  the  jury 
are  instructed  that  the  defendant  was   not  a 
guarantor  of  the   safety  of  the  machinery, 
and  was  only  bound  to  use  ordinary  care  and 
prudence  in  the  selection  and  arrangement 
and  care  thereof,  and  had  a  right  to  use  and 
employ  such  as  the  experience  of  trade  and 
manufacture  sanctioned  as  reasonably  safe.* 
The  instruction  here  given  is  in  a  large  part 
identical  with   the   language  used  by  this 
court  in  Hough  ▼.  Texae  d  P.  R.  Co, ,  supra. 
The  assignment  of  error  is  inexact  in  its  state* 
mcnt  that  the  court  said  in  effect  ''that  the 
defendant  was  bound  to  use  and  employ  such  [5 
machinery  only  'as  the  experience  of   trad 
and  manufacture  sanctioned  as  reasonable  an 
safe.'"    What  the  court  said   was,  that  tl 
defendant  "was  only  bound  to  use  ordlnar 
care  and  prudence  in  the  selection  and  a 
ran^eraent  and  care"  of   its  machinery, 
adding  that  the  defendant  had  the  right  to  a 
such  machinery  "as  the  experience  of  trade 
and  manufacture  sanctioned,"  the  court  im* 
posed  no  additional  obligation  upon  it,  but 
relaxed  the  rigor  of  the  rule  in  its  favor. 
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taken  in  connection  witli  llie  olber  iDBtru< 
tioiiB  given  by  the  court,  on  that  question 
we  think  the  ioatTUCtion  as  it  standa  wua  ju 
and  reasonable— At  least  not  prejudicial 
the  defendant. 

Wa  repeat,  we  are  of  the  opinion  that  all  i 
Um  InstructionssufilcieDtlT  guarded  the  intc 
esta  of  the  defendant,  ana  that,  in  the  lai 
guage  of  the  court  below,  "il  there  was  at 
error,  it  was  in  too  great  an  indulgence  ai 
relaxation  of  the  law  in  its  favor." 

Nor  do  we  see  any  error  in  the  refusal  ' 
the  court  to  grant  all  the  instructions  pra; 
ed  for  by  the  defendant.  Such  of  them 
were  correct,  as  mere  abstract  proposition 
bad  alrendy  been  coverwl  by  the  inatructio 
which  the  court  had  given.  The  others,  hi 
they  been  granted,  would,  aa  conclusions 
law,  have  bound  tbe  'jury  to  render  a  verdl 
for  the  defendant. 

For  the  foregoing  reasona  tht  judgment 
Hu  tourt  Mt>w  M  affirmed. 

Mr.  Jvttice  Brewer,  not  having  been 
member  of  the  court  at  the  time  tliie  case  w 
oonsldered,  took  no  part  in  its  decision. 


B  DBS  MOINES  AND  FORT  DODG 
RAILROAD  COHPANT,  Appt. 


<8ee  8.  C  Beporter*!  ed.  STB-W8.) 

Traffic  contract  betaetn  tuo  railreadi — wA 
not  a  lien  that  runt  uilA  land — mortgagt 
railroad  fret  from  lien — Uate,  ttlun  coufi 
tut  right  to  tnjorce  the  contract — eharUr  « 
gation — damt^/u  far  aiiandoHing  eonlTaet. 
1.  Wlipre  a  contract  for  a  trafflo  arrangeine 
made  between  two  nJIroad  oompaates,  deolai 
that  Uie  oontiact  and  tny  damagta  (or  t 
bteaeh  of  the  aame  shall  be  a  oonthiulnE  11 
apOD  tlia  roads  of  the  oontnctlog  parties,  t 
doe*  not  ooustitute  a  JIod  running  wltb  the  lai 
when,  b7  due  ooune  of  law.  It  has  passed  In 
other  hands,  althouBh  It  ma;  be  a  valid  contn 
paiaonaJly  enforceable  betireen  the  partlea. 
M^    Although  moner  due  for  uopald  servlcea  udi 

property  ot  the  detlmiuentcompan;,  ret  oonji 
toral  damages  whlob  mtKht  result  to  one  oo 
paoT  during  the  remainder  of  tbe  twenty  ya 


iMbei  company  to  keep  tt,  are  not  a  spedHa  U 
on  tbe  property,  which  attached  to  It  and  f 
lowed  It  Into  tbe  hands  of  a  purchaser. 

llOTM,—Al  to  ttm  for  pureluiss  nionev,  see  not*  t 
Bayley  v.  Oreenleaf,  t:  See. 

Ucn<!f onatlomeir/orcompnuaUon.  BeanoUto 
Taxasv.  While.  IS:  ax. 

Attotattor't  Km,  ne  no((  to  Dattod  States  ▼. 
VUlalonga,  K:  U. 

A»  to  iKuiker'ilten,  see  nole  to  Central  Nat.  Bank 
*.  ConDeotlcut  Hut.  L.  Ins.  Co.  SB:  l»a 

Ai  Co  Htm  tor  tcharfagt,  see  not*  to  Ex  jxirt* 
iHIon,  El:  an. 

Jm  Io  IMn  of  MrporoMon  m  shoru,  for  Otbt  du« 
UoC.S. 


company,  us  iruBtce,  tbe  title  ti 
passed  to  cbc  trust  company,  without  bavlng  at. 
tHched  to  It  the  Lien  of  the  contract  for  the  u..xt- 
Sa  BTiaDgemeoi. 

L  A  lease  by  such  rollroad  company  to  another 
company  by  which  the  latter  assumed  to  pay  ibo 
damages  under  tbe  contract.  Is  a  personal  obli- 
gation, and  does  not  oonfer  any  right  In  tbe  land 
■f  theooutracl, 

intractlng  rai^ 
roads  to  fulflU  the  duUea  of  its  charter  by  bul!d- 
log  the  unbuilt  part  ol  Its  road  1b  Inconsistent 
with  a  contract  for  a  long  time,  auch  aa  twecty 
years,  by  which  It  bound  Itself  to  deliver  all  it* 
freight  and  pofsengen  over  that  part  of  lu  road 
to  another  company. 

L  Where  the  claiming  company  received  pay  tor 
all  Its  services  rendered  while  tbe  contract  was  ^a 
operation.  Its  claim  of  damages,  which  resulted 
from  the  building  of  tbe  other  road,  and  the  nec- 
essary abandonment  of  tbe  contract,  does  not 
constitute  a  lien  upon  tbe  other  road. 
[Nn.  25(5,1 

Arguod  April  11.  lisSO.   Decided  Mag  13,  1S90. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Slates  for  the  Soutbem  Dis- 
trict of  Iowa (iismisaing  the  inlcrvenlion  by  Ilia 
Des  Moines  and  Fort  Dodge  R^iiltoad  Com- 
pany In  a  suit  by  the  Ceo'ral  Trust  Company 
of  New  York  against  the  Des  Sloines  and  Fort 
Dodge  Railroad  Company  to  foreclose  a  mort- 
gage given  by  the  latter  Company  to  the  Trust 
Company,  the  object  of  the  intervention  being 
to  recover  damages  to  which  the  intervenors 
might  be  entitled  by  reason  of  Itie  fHilure  of 
the  mortgagor  Company  to  fulfill  alrafflc  con- 
tract during  tlie  remainder  of  the  time  nbicb 
it  had  to  run.     Affirmed. 

Tbe  farts  are  atnted  in  the  opinion. 

Mr.  Ch«,a.  E.  Whitehemd.  for  appellant: 

Railroads  have  the  power  to  carry  beyond 
their  terminala,  through  other  corporations. 

WhaUrr.  8an  Franci»e«  A  A.  H.  Oi.SlCal. 
16;  Bank  v.  Augutia,  49  Mo.  SOT;  Morte  v. 
Brainerd,  41  Vt.  B50;  Sthrotder  v.  Hvdmn^ 
River  R.  Co.  G  Ducr,  55;  AtcltiKn,  T.  dt  S.  F. 
R.  Oo.  V.  Banter  A  S.  0.  R.  Oo.  110  U.  8.  660 
(28: 296). 

A  contract  for  a  good  and  valid  consMcra- 
tton  tor  the  delivery  of  the  business  of  a  pub- 
lic carrier  to  any  connecting  route  for  a  period 
of  years  is  valid  and  not  opposed  to  public  pol- 
icy 

Richmond  V.  Duhxtqm  d  8.  C.  R.  Co.  26 
Iowa.  ISl.  S3  Iowa,  433.  40  Iowa,  364,  86  U. 
B.  19  Wall.  684  >22:  ITS);  Or^on  fUam  Nnti. 
Co.  V.  Wiator,  67  U.  8.  20  Wall.  64  <32:  815); 
Wiggint  Ferry  Co.  v.  Chi'agp  d  A.  R.  Co.  5 
Am.  ft  Eng.  R.  R.  Cas.  1,  73  Ho.  389:  Uimrod 


FVmaee  ( 
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to  Doloa  Bank  of 
T.  Idlrd,  4:an. 

Ai  to  lien  0/  United  Slatet  lor  dutlo,  see  not!  to 
United  Btatea  v.  IGO  Chests  of  Tea,  S:  TtS. 

As  to  Hen  of  a  morttMueon  after.or^uirccl  prop- 
erlv.  see  note  to  Pennock  v.  Coe,  10:  130. 

irricn  oHcnor  HchC  to  aUtn  <i  on^gmUM.  Bos 
noletoDavisv.  BUsland,  £1:  tMB. 

IMn,  hotr  uolDCd.'  when  toMno  other  sunirltir 
ualuu  llm.    Bee  nols  to  Qnnt  v.  Strong,  tl;  860. 

!4» 


976-W8 


SUPBBMS  COUBT  OF  THB  UHITBD  StATBH 


Oct. 


Ohio  St  821,  41  Am.  Rep.  509:  Imre  HauU  A 
1,  R.  Co.  V.  BtnOiU,  109  U.  8.  381  (27:  970). 

The  provision  in  the  contract  that  uniform 
rates  shall  be  maintained  between  competitive 
points,  is  not  void  as  against  public  policy. 

ColumbiiB,  P.  d  1.  R,  Co,  ▼.  Indianapoiii  d 
B.  R,  Go,  5  McLean,  450;  MunhaU  t.  Penn- 
Mylvania  R,  Co,  92  Pa.  150,  5  Am.  ft  Eng.  R. 
R.  Cas.  848;  Skiyro  t.  Louisville  Union  &nev 
4lent  Ai9o,  1  Duv.  (Ky.)  145. 

A  contract  which  is  void  as  to  one  part  and 
valid  as  to  another  can  be  enforced  as  to  the 
valid  portion  if  the  subjects  are  divisible. 

United  Statee  v.  Hodion,  77  U.  S.  10  Wall. 
895  (19: 987). 

Where  a  party  has  availed  himself  of  the 
benefits  of  a  contract.  It  is  not  permitted  to 
him  to  keep  the  benefits  and  to  avoid  the  obli- 
gation. 

Union  P.  R,  Co.  v.  Me  Alpine,  129  U.  S.  805 
(82:  673);  Danieli  v.  Teamey,  102  U.  8.  421 
^6;  189);  Burlington  v.  Gilbert,  81  Iowa,  856; 
Biesell  v.  Middgan  Southern  A  K  I.  R,  Cos. 
1K2  N.  Y.  25a 

Mesers.  Wager  Swayne,  Wm«  Rush  Tag^ 
^^rt  and  Wells  H.  Blodg^ett,  for  appellees: 

The  contract  sued  on  is  against  public  policy 
•nd  void. 

Thomae  v.  West  Jereey  R,  Co,  101  U.  8.  88 
<25:  958);  Tippecanoe  County  v.  Lafayette,  Af. 
diB.R.  Co.m  Ind.  108;  State  v.  Hartford  A 
N,  H.  R.  Co,  29  Conn.  588;  Hartford  A  N.  H. 
R,  Co.  V.  New  York  A  N,  H,  R.  Co,  8  Robt. 
411;  Doolin  v.  Ward,  6  Johns.  194;  Hooker  v. 
Vandetoater,  4  Denio,  849;  Stanton  v.  Allen, 
5  Denio,  484;  Shrewriniry  A  B.  R.  Co,  v.  /y<m- 
don  A  Jf.  W,  R,  Co.  21  Eng.  L.  &  Eq.  819, 
«  H.  L.  Cas.  118,  4  DeG.  M.  &  Q.  115; 
Denver  A  N,  0.  R  Co,  v.  Atehieon,  T,  AS.  F, 
R,  Co,  15  Fed.  Rep.  650;  Union  P,  R.  Co.  v. 
HaU,  91  U.  8. 848  (23:  428);  Qreenhood.  Pub. 
Policy.  647,  658,  671;  Green's  Brice,  Ultra 
Vires  (2d  ed.)  417,  noU  a;  Amot  v.  Pittaton  A 
B.  Coal  Co.  68  N.  Y.  558;  M<yrri$  Run  Coal  Co, 
▼.  Barclay  Coal  Co.  68  Pa.  178;  Crawford  v. 
Wick,  18  Ohio  8t  190;  Sayre  v.  LouitviOe 
Union  Benevolent  Aseo.  1  Duv.  (Kv.)  148. 

The  contract  did  not  and  could  not  create 
any  lien  upon  the  property  of  the  defendant, 
the  Des  Moines  Northwestern  Railwav  Com- 
fMiny,  or  any  lien  that  did  or  that  could  bind 
the  Wabash,  8t.  Louis  and  Pacific  Railway 
■Company,  or  Solon  Humphreys  and  Thomas 
£.  Tutt,  receivers  thereof. 

SoutJUm  Exp,  Co.  V.  Weetem  N  0,  R.  Co, 
W  U.  8.  191  (25: 819);  American  notee  to  Spen- 
-cer^e  Caee  1  Smith,  Lead.  Cas.  *115;  Keppell 
T.  Bailey,  2  Hyl.  &  K.  517;  Weet  Virginia 
Tranap.  Co,  v.  Ohio  River  Pipe  Line  Co.  22 
W.  Ya.  600:  Maynard  v.  Polhemut,  74  Cal. 
141;  Brewer  v.  MarthaU,  18  N.  J.  Eq.  887,  19 
N.  J.  Eq.  687;  Norcroii  v.  Jamee,  140  Mass. 
188;  Glenn  v.  Canby,  24  Md.  127;  Graber  v. 
Duncan,  79  Ind.  565;  Dunlop  v.  Avery,  89  N. 
Y.  592;  Reid  v.  MeOrum,  91  N.  Y.  412;  De 
Peyeter  v.  Michael,  6  N.  Y.  467;  Wiggine  Fer- 
ry Co.  V.  Ohio  AM,  R  C;?.  94  IlL  88;  Congle- 
ton  V.  Pattteon,  10  East,  180;  Hurd  v.  Curtie, 
19  Pick.  459. 

Mr.  Jvetiee  Miller  delivered  the  opinion  of 
the  court: 
This  is  an  appeal  from  a  decree  of  the  Cir- 
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cuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa,  dismissing  Uie  interventkm 
by  appellant  in  a  larger  and  more  iznportaDt 
suit  mvolving  the  sale  of  a  railroad  owned  by 
the  Des  Moines  and  Nortliwestem  Railwav 
Company.  As  the  petition  of  intervention  u 
the  first  paper  found  in  the  record  of  the  case 
before  us,  we  are  somewhat  at  a  loss  to  under- 
stand the  nature  and  clmracter  of  the  original 
suit  in  which  the  appellant  sought  to  inter- 
vene. It  is  to  be  inferred,  however,  that  the 
original  suit  was  by  the  Central  Trust  Com- 

Sany  of  New  York  against  the  Des  Moines  and 
[ortb western  Railwav  Company,  formerly  the  [ 
Des  Moines,  Adel  and  Western  Railroad  Com* 
pany,  to  foreclose  a  mortgage  in  which  thai 
Companv  was  mortgagor  and  the  Centnd 
Trust  Company  was  trustee  or  mortgagee. 
The  Wabash,  St.  Louis  and  Pacific  Railway 
Company  was  also  a  party  to  that  suit,  on  the 

g'ound  that  it  had  a  lease  of  the  road  of  the 
es  Moines  and  Northwestern  Railway  Com- 
pany, under  which  it  asserted  rightsparamoimt 
to  everybody  except  the  Central  Trust  Cooi- 
panv. 

Tiie  Des  Moines  and  Northwestern  Railway 
Company  was  originally  chartered  as  the  Des 
Moines,  Adel  and  Western  Railroad  Company, 
with  the  purpose  of  building  a  railroad  from 
the  City  of  Des  Moines,  in  the  State  of  Iowa, 
in  a  northwesterly  direction,  to  Panora,  in  the 
County  of  Qutbrie.  The  appellant's  road  from 
Des  Moines  to  Fort  Dodge  pursued  the  same 
line  in  a  northwesterly  direction  from  Des 
Moines  City  to  Waukee,  which  was  the  point 
of  the  departure  of  the  Adel  Road  in  its  more 
westerly  direction.  The  Fort  Dodge  Company 
havingcompleted  its  road  from  the  Cityoi  Det 
Moines  slmost  entirely  to  Fort  Dodge  before 
the  Adel  Company  had  fairly  commenced  its 
work,  the  former  had  a  part  of  its  road  mn- 
nine  between  Waukee  and  the  City  of  Des 
Moines,  which  was  a  very  considerable  rail- 
road centre. 

As  the  Adel  Company  was  limited  in  its 
means  and  desired  to  push  its  road  westwtid 
from  Waukee  through  Adel  to  Panora,  it  was 
natural  that  it  should  enter  into  arrangements 
with  the  Des  Moines  and  Fort  Dodge  Com- 
pany for  the  use  of  its  road  from  Waukee  tui 
Des  Moines,  or  for  a  traffic  arrangement.  It 
accordingly,  on  the  18th  of  November,  1879. 
entered  mto  the  following  agreement  in  writ- 
ing, which  is  the  foundation  of  the  claim  in  re- 
md  to  which  the  Des  Moines  and  Fort  Dodg» 
Railroad  Company  intervenes  in  the  suit  u- 
ready  mentioned: 

"This  agreement,  made  the  18th  day  of  No- 
vember, 1879.  between  the  Des  Moines  and 
Fort  Dodee  Railroad  Company,  of  the  one 
part,  called  for  convenience  the  Des  Moines 
Company,  and  the  Des  Moines,  Adel  and 
Western  Railroad  Company,  called  for  coove- 
nieooe  the  Adel  Company,  witnesseth: 

"  That  the  Des  Moines  Company,  being  de- 
sirous of  obtaining  all  the  Des  Moines  bustness  [ 
of  the  Adel  Company  for  a  long  term  of  years, 
in  consideration  of  the  contract  on  the  part  of 
the  Adel  Company  hereinafter  contained,  doth 
hereby  agree  and  covenant  with  the  Adel  Oom- 
pany  and  grant  and  give  unto  it  the  following 
easements,  rights  and  privileges,  as  follows: 

"First.  Out  of  the  earnings  on  all  through 
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busineas  from  the  Adel  Road  delivered  to  the 
Des  Moines  Road  and  by  it  delivered  to  the 
Rock  Island  Road,  and  on  all  west-bound  busi- 
ness delivered  to  the  Adel  Road  at  Waukee, 
the  Adel  Rond  shall  have  five  sevenths  (if), 
And  the  Des  Moines  Road  shall  have  and  re- 
tain two  sevenths  (f ),  the  local  freii^ht  for  the 
Adel  Road  on  west-bound  business  bein^  in- 
cluded, but  these  divisions  not  to  appfy  to 
business  from  beyond  Panora. 

•*  Second.  On  the  freight  on  all  local  bus! 
Tiessfrom  Des  Moines  to  any  point  on  the  Adel 
Road,  or  from  any  point  on  the  Adel  Road  to 
Des  Moines,  the  Adel  Road  shall  receive  two 
thirds  (f).  while  the  Des  Moines  Road  shall 
receive  one  third  (i),  including  the  local  freight 
OD  both  roads,  but  freight  from  beyond  Panora 
not  to  be  included. 

"Third.  All  carloads  of  freight  coming 
from  or  going  to  any  point  on  the  Adel  Roafl 
beyond  Panora  shall  be  hauled  by  the  Des 
Moines  Road  from  Waukee  to  Des  Moines,  or 
from  Des  Moines  to  Waukee,  at  five  dollars 
<$5)  the  carload,  standard -gauge  cars,  and  the 
Adel  Road  shall  be  entitled  to  receive  all 
the  freights  and  draw-backs  earned  thereon. 
Id  case  through  freights  shall  hereafter  be  re- 
duced from  what  they  are  now,  a  proportionate 
reduction  shull  be  made  on  the  rate  of  hauling. 

"  Fourth.  On  all  passenger  business  taken  at 
the  regular  tariff  rates  from  the  Adel  Road  to 
or  from  Des  Moines  the  Des  Moines  Road  will 
pay  over  to  the  Adel  Road  one- tenth  (^)  of  its 
receipts  therefrom. 

"  Fifth.  The  Des  Moines  Road  will  allow 
the  Adel  Road  the  joint  use  of  all  its  station- 
bouses  and  station  facilities  at  Waukee  on  its 
paying  its  proportion  for  its  maintenance,  to  be 
arranged  by  the  superintendents  of  the  two 
toads. 

"SixUi.  The  Adel  Road  to  have  equal  priv- 
ileges at  Des  Moines  and  equal  rates  on  all 
CQDStrnction  material  with  those  enjoyed  by 
the  Des  Moines  Road,  and  every  facility  or  rate 
or  increased  rate  obtained  from  the  Rock  Island 
IU>ad  shall  be  enjoyed  and  shared  by  the  Adel 
Itoed,  and  the  Des  Moines  Road  will  haul  its 
construction  material  at  half  its  local  rates  from 
Des  Moines  to  Waukee;  this  to  applv  to  all 
material  hauled  since  the  first  of  July  fast. 

* 'Seventh.   Uniform   rates  shall  be   main- 
tained by  both  roads  at  all  competitive  points 
and  both  roads  shall  join  in  requiring  the  Rock 
Island  to  do  the  same,  as  far  as  able,  and  if 
the  Rock  Island  shall  persistently  and  con- 
tinuously refuse  to  maintain  such  uniform  rates 
Id  accordance  with  Mr.  Riddle's  letter  of  this 
^ate.  which  is  made  a  part  of  this  contract,  at 
•uch  competitive  points,  then  the  Adel  Road 
may,  by  giving  thirty  (80)  days'  notice  in  writ- 
ing of  Its  intention  so  to  do,  terminate  this  con- 
tract. 

'  'Eighth.  If  the  Des  Moines  Road  accounts  to 
the  Adel  Road  for  forty  per  cent  of  the  through 
earnings  on  through  freight,  although  its  share 
of  the  through  earnings  should  hereafter  be  re- 
duced to  a  less  amount,  this  agreement  to  con- 
tinue, and  in  the  event  of  its  failure  to  do  so 
the  Adel  Road  to  have  the  right  to  terminate 
this  contract  upon  thirty  days'  notice  in  writing. 

"  Ninth.  It  is  agreed  that  if  the  Des  Moines 
Boad  shall  at  any  time  lease  or  transfer  its 
through  business  at  Des  Moines  to  any  other 
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than  the  Rock  Island  Railroad  the  Adel  Road 
shall  have  the  privile^  then  to  terminate  this 
contract  by  giving  thirty  days*  notice  in  wilt- 
ing of  its  fntention  so  to  do. 

*'  Tenth.  The  Des  Moines  agrees  that  in  case 
any  railroad  shall  be  built  or  operated  by  it  or 
by  the  Rock  Island  on  the  territory  west  of  the 
Des  Moines  Road,  south  of  the  Northwestern 
Road,  and  east  of  the  projected  line  of  the 
Rock  Island  from  Guthrie  Centre  to  Guthrie, 
then  the  Adel  Road  may  terminate  thin  ix)n- 
tract  on  giving  thirty  days'  notice  in  writing. 

"  Eleventh.  Settlements  and  adjustments 
under  this  contract  shall  be  made  monthly  on 
the  first  day  of  every  month,  unless  otherwise 
agreed  on. 

**  Twelfth.  In  consideration  of  the  foregoing  rsgO' 
the  Adel  Road  hereby  agrees  to  deliver  to  the 
cars  of  tbA  Des  Moines  Road  at  Waukee  all  its 
freight  and  passengers  bound  to  Des  Moines  or 
to  any  place  through  Des  Moines  and  beyond 
for  the  period  of  twenty  years  from  this  date. 

*'This  contract  and  any  damages  for  the 
breach  of  same  shall  be  a  continuing  lien  upon 
the  roads  of  the  two  contracting  companies, 
their  equipment  and  income,  in  whosesoever 
hands  they  may  come,  the  lien  on  the  Adel 
Road  being  limited  to  so  much  thereof  as  lies 
between  Waukee  and  Panora. 

"  The  Des  Moines  and  Fort  Dodge 
Railroad  Company, 
*•  By  Charies  E.  Whitehead,  Pres't, 
*'  The  Des  Moines,  Adel  &  Western 

Railroad  Company, 
•*  By  T.  J.  Coldwell,  PresH. 
"J.  S.  Runnells.  Sec'y." 

After  the  execution  of  this  agreement,  the 
Des  Moines,  Adel  and  Western  Railroad  Com- 
pany pushed  its  road  northwestward  from 
Waukee  to  Panora,  and  then  adopted  a  new 
route  almost  directly  north  from  Panora,  but 
which  it  never  completed.  It,  however,  sub- 
sequently entered  into  arrangements  with  the 
Wabash,  St.  Tjouis  and  Pacific  Railway  Com* 
pany,  by  which  that  Company,  under  the 
charter  of  the  Adel  Company,  constructed  the 
piece  of  road  between  Des  Moines  and  Waukee, 
and  leased  that  and  the  remainder  of  the  Adel 
and  Western  Railroad  Company,  so  that  all  the 
traffic  provided  for  in  the  contract  as  coming 
from  the  Adel  Company  to  the  Des  Moines  ana 
Fort  Dodge  Company  was  transferred  in  effect 
to  the  Wabash  Company.  The  object  of  the 
present  petition  of  intervention  was  not  to  re- 
cover any  money  actually  earned  by  the  inter- 
vening Company  or  the  other,  for  all  of  that 
carrying  business  was  settled  up  and  paid  for 
as  it  progressed;  but  it  was  to  recover  the  dam- 
ages to  which  the  interveners  might  be  entitled 
during  the  remainder  of  the  twentv  years  which 
the  contract  had  to  run  by  the  failure  on  the 
part  of  the  Adel  Company  to  keep  that  con- 
tract. The  appellant  was  permitted  to  file  its  r5A] 
claim  of  intervention,  which  was  amended  once 
or  twice,  and  was  finally  heard  on  demurrers 
on  the  part  of  the  Des  Moines  and  North- 
western Company,  and  the  Central  Trust  Com- 
pany, and  the  Wabash,  St.  Louis  and  Pacifio 
Company,  which  demurrers  were  sustained, 
and  the  petition  of  intervention  was  dismissed. 

The  right  of  the  Des  Moines  and  Fort  Dodge, 
Company  to  intervene  in  this  suit  is  based  upon 
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the  last  eentence  in  the  contract  which  we  have 

g'ven  in  full.  The  language  of  this  sentence 
:  '*  This  contract  and  any  damages  for  the 
breach  of  same  shall  be  a  continuing  lien  upon 
the  roads  of  Uie  two  contracting  companies, 
their  equipment  and  income,  in  whosesoever 
hands  they  may  come,  the  lien  on  the  Adel 
Road  beinf?  limited  to  so  much  thereof  as  lies 
between  Waukee  and  Panora."  The  inter- 
▼enors  allefre  that  for  the  supposed  gain  and 
profits  which  they  would  make  out  of  this  con- 
tract if  it  were  faithfully  kept  for  the  period  of 
twenty  years  from  its  date,  Uiey  haye  a  lien  on 
the  railroad  itself,  and  on  its  equipment  and  in- 
come, which  attadies  to  it  in  whosesoever  hands 
it  might  come  after  that  contract  was  made. 

The  appellees  resist  this  principle  on  two 
grounds.  First,  that  the  contract,  so  far  as  it 
disables  the  Adel  Railroad  Company  from  the 
free  use  of  all  the  means  of  railroad  carriage 
from  any  part  of  its  road  to  the  City  of  Des 
Moines,  Is  void  as  against  public  policy,  and  is 
especially  void  as  a  contract  which  in  its  nature 
disables  that  road  from  performing  the  public 
oblierations  assumed  by  it  in  its  charter,  of 
making  and  using  as  a  common  carrier  the 
road  from  Waukee  to  Des  Moines  or  from  Des 
Moines  to  Wankce.  A  second  objection  is 
that,  whatever  the  language  concerning  the  lien 
upon  the  two  contracting  companies  may  mean, 
it  does  not  constitute  a  lien  or  obligation  run- 
ning with  the  land,  though  it  may  be  a  valid 
contract  between  the  parties,  personally  en- 
forceable by  an  action  at  law.  Either  of  these 
objections,  if  well  taken,  is  fatal  to  the  claim 
of  appellant,  and  we  are  of  opinion,  without 
inquiring  into  the  former,  that  the  latter  ob- 
jection is  well  taken. 

It  will  be  observed  that  this  contract  does 
582]  not  purport  to  be  a  mortgage  on  the  railroad  of 
the  Adel  Company;  that  it  does  not  convey  in 
proper  terms  any  title  to  the  railroad  itself  or 
to  its  appurtenances,  or  any  interest  in  them; 
and  that  It  does  not  secure,  as  a  lien  upon  the 
loads,  any  particular  sum  of  money.  It  de- 
clares that  the  contract  and  any  damages  from 
a  breach  of  the  same  shall  be  a  continuing  lien 
upon  the  roads  of  the  two  contracting  com- 
panies. It  is  difficult  to  conceive  how  the  con- 
tract, abstractly  considered,  could  be  a  lien  up- 
on the  roads  of  the  companies,  and  not  much 
easier  to  see  why  the  damaees  for  the  breach 
of  such  contract  are  made  a  lien  upon  the  roads 
of  the  two  companies.  There  is  nothing  in  the 
language  of  this  sentence,  nor  in  the  nature  of 
the  contract,  which  should  make  it  one  running 
with  the  land,  or  one  chargeable  upon  the  rail- 
road, when  by  due  course  of  law,  or  in  any 
other  mode,  the  property  passed  to  other  hands. 
And  if,  in  point  of  fact,  the  one  company  had 
performed  services  under  that  contract  for  the 
other,  for  which  it  had  received  no  compensa- 
tion, and  for  which  there  was  a  sum  of  money 
due,  and  ascertained  or  readily  ascertainable, 
which  sum  might  be  a  liefi  on  the  income  or 
property  of  the  delinquent  company, it  can  hsrd- 
jy  be  supposed  that  the  conjectural  damages  and 
the  speculative  profits  which  might  yet  result 
to  the  company  from  the  unperformed  part  of 
the  contract  through  eighteen  or  twenty  years, 
are  to  be  made  a  specific  lien  on  the  property, 
^attached  to  it  ana  passing  into  the  hands  of 
whoever  might  become  its  purchaser. 


When  the  Adel  Company,  under  its  new 
name  of  the  Des  Moines  and  NorlhwesterD* 
Company,  executed  a  mortgage  on  all  its  ftfop- 
erty  and  issued  bonds  under  that  mortgage, 
under  which  the  Central  Trust  Company  of 
New  York,  as  trustee,  issued  a  large  amount 
of  bonds,  the  title  to  the  property  passed  to- 
that  corporation  without  having  attached  to- 
it  the  lien  of  the  contract  for  a  trafilc  ar- 
rangement between  the  Adel  Company  and 
the  appellant,  and  the  same  thing  is  true  in  re- 
gard to  the  lease  of  February  28th,  1881,  be- 
tween the  Des  Moines  Northwestern  Railway. 
Company,  formerly  the  Adel  Company,  ana 
the  Wamish,  St.  Louis  and  Pacific  Company, 
by  which  the  latter  assumed  to  pay  the  dam- 
ages under  the  contract  with  appellant,  or  to  save 
the  former  harmless  in  regard  to  it  Thia  waa 
a  mere  personal  obligation,  and  did  not  confer 
any  right  in  the  land,  to  enforce  the  perform- 
ance of  that  contract.  As  the  Wabash  Com- 
pany by  virtue  of  this  lease  undertook  to  com- 
plete the  connection  between  the  Adel  Road^ 
and  ita  western  extension  from  Panora  to 
Waukee,  and  the  City  of  Des  Moines,  by  build- 
ing the  road  between  the  two  latter  points.  • 
duty  which,  by  its  charter,  devolved  upon  the 
Adel  Company,  we  think  it  might  very  well 
have  contracted  to  save  the  company  harmlesa 
in  regard  to  the  lease  which  in  effect  enabled  it 
to  complete  its  obligation  to  the  public. 

It  seems  to  us  that  the  obligation  of  the  Adel 
Companj  to  fulfil  the  duties  of  its  charter  by 
completing  its  connection  between  Waukee  and 
Des  Moines  City  was  an  obligation  inconM^ttent 
with  a  perpetual  contract  to  employ  the  Fort 
Dodge  Railroad  to  do  all  its  carrying  businesa 
between  those  two  points;  that  the  building  of 
this  piece  of  road  was  inconsistent  with  a  con- 
tract for  a  long  period  of  time,  such  as  twenty 
years,  by  which  it  bound  itself  to  deliver  au 
its  freight  and  passengers  to  the  Fort  Dodge 
Company  at  Waukee.  And,  since  the  Fwt 
Dod^  Company  has  received  compensation 
for  all  the  services  it  rendered  while  this  con- 
tract was  in  operation,  we  are  of  opinion  that 
its  claim  for  damages,  which  resulted  from  the 
determination  of  the  Adel  Company  to  birlld 
its  own  road  from  Waukee  to  Des  Moinea,  and 
the  actual  building  of  that  road,  and  the  neces- 
sary abandonment  of  its  contract  with  the  Fort 
Dodge  Company,  do  not  constitute  a  lien  upon 
the  road  of  the  company,  and  that  the  bill  waa 
rightfully  dismissed. 

Decree  (nfflrmed. 

WALTON  FARRAR,  Adm'r.,  bt  al.,  Appit.^ 
JOHN  CHURCHILL,  Trustee,  bt  ai^ 


JOHN  CHURCHILL,  TruBtee^BtAJU.Appit., 

WALTON  FARRAR,  Adm'r. 

(See  8.  C  Reporter's  ed.  600-(BBL) 

Appeal,  when  taleen—crose-appeal-^ruleM  appU^ 
cable— 'fraud  in  (he  eale  of  land — noi  presumed 

NOTS.— ^  to  fraud  and  undu€  infivmu  im  <nw<d> 
ante  of  deed  or  toiU,  see  noU  to  HardJoff  v.  Handjr, 
6:  489. 

An  to  fraud  or  UUgdl  eontideration^  ho%o  fat  wO 
avoid  e<mtr<uU  see  note  to  Armstrong  v.  Toler,  6e Ml 
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tnminalum  of  property  by  pareliaitr—iiffi-  Tbe  facts  are  itated  In  the  opinion. 

eieaev  in  guan(\b/.  Mt»ir$.    WiUlaa    L.   Nnicant   and    W. 
Ha.Uett  PbiUlpa,  for  appel^oU: 

t    Ad  spiiMd&omaaeoraelii  equity  mult  betaken  The  memoraDdum  waiprep&red  by  tbeageot 

Id  two  jatn  ftftor  the  eatry  ot  the  d«ci«e:  and  K  of  the  veoilor  and  on  the  faith  of  It  the  vendee 

eannae  be  Mid  to  be  taken  until  It  1»  preMnted  to  incurred  large  obligations  and  expended  aureat 

the  oourt  wMoh  made  tlM  deoree.  b»  flllns  the  j^ai  ^f  money,  and  that  coDBlructioo  ihould  b« 

••P*"-  adopted  which  is  favorable  to  the  vendee. 

t.   AltbonEti  an  appeal  baa  been  taken,  the  oourt  ifoonan  v.  Bradley,  76  U.  B.  9  Wall.  3M  (IB: 

belowmayallowaoK-MTOeat  butlf  thepeu.  ,57,    MolnU  d  M.  S.  Co.    v.  Jwes.UiU.B. 

?°°*''^«S?.^tfil'',™^h?^™  n7S^  6S*  (28;  627);  Florida  C.  S.  Oo.  v.  &ft«««,  108 

low  until  after  two  yenB  from  tbe  entry  or  tne  _   J    ...   ,i'.    ool^^.  /!_■.-<    i#..<    r—    /^.    « 

decree,  the  oro....pUl  will  be dl.n.l»«l.  Mj^*l'??=  fl^'W^WS M^'  1^'.  ^* 

I.   Then.l«,™gutatlon.«.dr.«riotlon.a«ti.e  ^"A^^^V^\i^%^\¥^'''* 

MmeMtoappeakaelnowMa  of  wrlta  of  error.  '^^""^Vm    ^              #     '.     iT^-.lt     .v 

Ana«lffimientoferronimuitbeanDe>edtoand  When  a  bill  charges  a  fact  to  be  within  th« 

letumed  with  the  traDBorlptot  the  record.  knowledge  of  tbe  delendaDta,  or  which  may 

L   InMlaiMippl.lQanaoUoQrortheprlceoflana  fairly  be  presumed  to  be  bo,  if   the  aDawer  u 

•old,  the  purchaser  nmrset  up  In  deffinjef  he  fact  "lent  as  to  the  fact,  it  will  betaken  at  admitted, 

that  the  vendor  defrauded  bim  by  tales  represen-  Moort  v.  Loek^t.  %  Bibb,  67,  69;  IJardy  v. 

tatloDs  as  to  the  guantltr,  gualltr,  condition  or  Beard,  16  Ark.  184;  Smilie  v.  Siler,  SO  Ala.  88; 

boundaries  of  theland.  Wilton  T.  Carver.  4  Havw.  93;  Ifeale  v.  Hoff- 

i.   Ftaud  to  never  preaumed.  but  must  be  dearly  throp,  B  Blaoil.  SSI,  1   Dan.  Ch.  PL  and   Fr. 

made  out   The  false  repreeentaUonmusthe  ma-  637;   United  Statu   v.  8ampeiyat,Htmp.  IIB, 

terial  and  be  aoted  on  In  the  belief  of  its  truth.  igg.   foun;  y.  Orundy,  10  U.  S.  6  Crancb,  51 

t  It  tbe  puTObaeer  lovestlBBtea  tor  hlnuelf.  and  (9:  149). 

notlilnirl>dODelopreventatii]lhiveetlgatli)n,he  The  vendee  la  not  eatopped  by  acceptinf;  a 

Bunot ear  that  be  tailed  OD  tbe  vendor's  repre-  conveyance  showing  a  less  number  of  acrea  of 

natationa.  cleared  land,  but  the  vendor  la  estopped  by  bit 

I.  UthemeanioflnTeatlBBtlDDbeathandandthe  writteo  proposition  to  sell 
attentkm  of  the  purohuor  be  drawn  W  them,  a.rpmter  V.  Thampnon,  8  N.  H.  S04. 
taowlodWofthePWultwhioh  uponduelnqnlry.  The  OTUrt  discovered  the  ao-Called  Mtoppet 
heon«httoh.yeobta.ned,wUlbeimputedtohlm.  ^               ^^^   ^^  ^^^              ,,„^   „,   the   d^S! 

^:r:s^*^p^t.^tnr^^'ii.rt's  ^ff^sVrSor't  &a^S^"Mer 

deceive,  the  vendor  oonoeal.  a  material  faot,  »fforted  'he  vendor  and  he  faUed  to  take  ad- 

whlohhelBlDB(KKl(althbouQdtodi»cloee.thlils  vantage  ot  it.               ^  ,  ,    ,„    „ 

equivalent  to  a  tslaerepresentatlou.  ^ood  V.   Otiram,   39  Ind.  177;  Bantom  t. 

■i   But  where  the  facts  lie  equaUy  open  to  both  ftanl>err}i,  88  Iowa,  884;  Dale   v.   Turner.  84 

parti™,  with  equal  opporluntaeeof  examination,  Mich.  405;   Warder  v.  Baldviiit,  til   Wis.  «lOj 

and  tbe  vendee  undertakes  to  enunine  for  htm-  Tjaniing  f.  Montgomery,  2  Johns.  882;  Brint- 

mea,  wlthoi  t  relylns  on  the  rtatementa  of  tbe  maid  v.  Jtfayo,  9   VU  81;  Daeii  v.  TTumal,  5 

vendor.  It  la  not  evldeace  of  fraud  that  the  ven-  Leigh,!;  OtiiTtf  V.  AViardkin,  6  Pick.  B64. 

4or  knows  fads  not  known  to  the  vendee  and  If  there  waa  no  issue  on  the  estoppel,  or  sup- 

doea  not  dlaolowt  ibem  to  him.  pose(j  estoppel,  made  by  the  pleadioga,  the  re- 

lb   Wherethopurohaserotatraotof  land  person-  citalB  in  tbe  deed  to  appellant  could  not  have 

ally  examined  the  land,  npon  requeet  of  the  sell-  been  availed  of  to  work  out  onein  favor  of  the 

taS^^Mr^M^°,!Iut^rrf'u,«™*'n'^!i.^d  to  "°^or.  and  thus  protect  him  from  the  coose- 

.- rd'^Sl'^"SrrfSrdT„rt'be""o^^  fl.a.y.-ffW.-.ff^n,77U.ai6-Wall.2M 

proved  or  relief  wiU  be  denied.  (IB;  S94);  Boone  v.  Clitlee,  85  U.  S.  10  Pet  177 

II.  ThattbedeedoonveyaaleasquanUtyofoleared  {9:  888);  Siieyn- v.  fToyi,  2  Tyler  CVt.)  388. 
land  than  itated  In  the  acenC't  memorandum  M  i-"^  price  cnntrscled  to  be  given  for  the  land 

~  '  mt  to  overthrow  It,  In  luoh  case.  has  nothing  to  do  with  the  oueatioo  of  damages, 

[Noa.  366,  608.]  except  in  so  far  as  it  tends  to  fix  tbe  actual 

Jrgued  and  nitmfted  April  IB,  1890.    Deeid-  value  in  tbe  absence  of  other  textimony. 

td  May  19, 1890.  EtteU  v.  Maeri,  S6  Miss.  806;  Field,  Damages, 
43.  421;  Walermao,   8et-0£f,  573;  Beddington 

AFFEALSfromadecrceoftheCircuIt  Court  v.  flenry,  48  N.  H.  278;  Oatee  v.  Reynoldt,  19 

of  the  United  Stales  for  the  Southern  DIb-  Iowa,  1;  Slcley  v.  Mvrphy,  47  DL  241;   WO- 

triclof  MiMlBsippi  for  therecoveryofpurchase  liamiM.  Sfurderani,  27  Ala.  603. 

money  of  land  and  that  the  purchase  money  be  Mtttrt.   AlexKinder    Pope   Humphrey 

■  fint  )ien  on  tbe  land  and  that  it  be  Bold  In  and  Oeorge  M.  Vane,  for  appelleeB: 

ntiafaction  In  default  of  payment    There  was  Silunce,  unless  there  is  an  obligaLton  to  speak, 

.^ to  cafueUoftonitf  a  dMd  or  a  eonf rod  tncfufCu  I  Koodi  obtained  b]i  toiie  rvDrfnOtUion,  amianable; 

for /rami,  conce(iIm<ntormlnepreKn(o((an,seeitaM  reH(//or/raud*»  barred  (H(  assent  («  iransacttoii,  or 

to  Neblett  v.  Hacfarland,  18:  (Tt  by  election  to  oIRnn  the  contract.    Bee  nots  to  Fene- 

men  fraud  and  /alt  rtpratnlatUm*  in  sole  of  |  more  v.  United  Slatea,  1:  S34. 

(OOdi  woiiicd  t>irlHtn0/or(hepr1ee,orsCtlII>w,  orre-  Aito  nctdm  /cr  deceU-.  what  necewary  to  SMbltn 

MMnffpov/M- seeds;  coui  nf  aUUm  far  mmev  or  I  see  note  to  Hlos  v.  Woolfolk.  tk  T4IL 

1»  0.  8.  n7 
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even  in  reference  to  latent  defects,  is  not 
fraud. 

Laidlaw  v.  Organ,  16  U.  8.  3  Wheat.  198  (4: 
?17);  Peopl^i  Bank  ▼.  Bogart,  81  N.  Y.  107; 
Hanson  v.  Bdgerly,  29  N.  H.  858;  Fremel  v. 
MiVer,  87  Ind.  1;  Smith  v.  HughM,  L.  R.  6  Q. 
B.  697;  Bigelow,  Frauds,  690;  Ward  ▼.  HMs, 
L.  R.  4  App.  Cas.  18,  L.  R.  8  Q.  B.  Diy.  150. 

All  preliminary  agreements  and  negotiatious 
are  to  be  deemed  merged  in  the  final  settled 
instruments  executed  by  the  parties,  unless  a 
clear  mistake  be  established. 

Potomac  8.  B.  Co,  v.  Upper  Potomac  8,  B, 
Co,  109  U.  8.  681  (27:  1078);  LeggoUv.  Barrett, 
L.  R  16  Ch.  Di7.  809. 

The  item  of  damages  allowed  for  failure  of 
crop  was  too  remote. 

2  8uth.  Dam.  480, 481. 

Mr.  ChitfJuilie$  Fuller  delivered  the  opin- 
ion of  the  court: 

John  Churchill  held  title  to  certain  lands  in 
Mississippi,  as  trustee  for  Mary  M.  Clark,  whose 
husband,  M.  L.  Clark,  in  1881,  employed  J.  H. 
D.  Bowmar,  of  Vicksburp,  to  sell  the  property, 
which  he  did,  to  A.  B.  Pittman,  also  a  resident 
of  that  city,  and  on  the  16th  of  March,  1882, 
Churchill  as  trustee,  and  Mr.  and  Mrs.  Clark, 
all  residing  in  Louisville,  Kentucky,  conveyed 
the  lands  and  "the  mules,  implements  and  cat- 
tle on  the  plantation,  save  two  horses,  reserved 
by  said  two  parties,"  to  Pittman.  This  con- 
veyance recites  that  it  is  "made  this  9th  day  of 
January,  1882,"  but  the  attestation  clause  is 
that  the  signatures  are  appended  the  16th  day 
of  March,  1882,  *'the  date  of  the  sale  being  of 
9th  January,  1882,"  and  the  acknowledgment 
by  the  grantors  is  March  16.  The  considera- 
tion of  the  conveyance  was  $6,000  in  cash,  and 
four  notes  of  Pittman  for  $5,000  each,  bearing 
interest  at  8  per  cent  and  payable  at  one,  two, 
three  and  four  years  from  date. 

In  the  latter  part  of  January,  1882,  certain 
other  personalty  on  the  premises  was  sold  by 
Clark  to  Pittman  for  $1 ,000  cash  and  three  ac- 
ceptances, one  for  $1,000,  due  April  1,  one  for 
$1,000,  due  May  1,  and  one  for  $1,188.10,  due 
June  1,  1882,  with  grace.  Two  of  these  ac- 
ceptances were  transferr^  by  Clark  to  the 
trustee,  who,  when  they  matured,  brought  a 
separate  suit  upon  each  of  them.  The  other 
acceptance  passed  into  the  hands  of  a  bona  fide 
holder  without  notice.  When  the  first  of  the 
notes  given  as  consideration  for  the  conveyance 
became  due,  suit  was  brought  upon  it,  and,  on 
the  7th  of  November,  1888,  Pittman  filed  his 
bill  in  the  Circuit  Court  of  the  United  8tate8 
for  the  8outhem  District  of  Mississippi  against 
John  Churchill,  trustee,  and  Mr.  and  Mrs. 
Clark,  alleging  Uiat  fraudulent  representations 
had  been  made  to  him  in  the  sale  of  the  plan- 
tation and  accompanying  peraonid  property, 
and  also  in  the  matter  of  the  personalty  sul»e- 
ouently  purchased  from  Chirk,  and  asking  that 
the  three  suits  above  mentioned  be  enloincd; 
for  an  account  of  damages  suffered,  ana  their 
application  by  wav  of  recoupment,  offering  to 
pay  whatever  might  be  found  due  on  a  proper 
accounting:  and  for  general  relief.  It  is  ad- 
mitted by  counsel  for  appellants  that  the  con- 
troversy over  the  latter  purchase  has  been  sat- 
isfactorily adjusted,  and  that  so  much  of  the 
transaction  la  only  incidentally  referred  to  in 
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connection  with  the  other  fraud,  circumvention 
and  deceit  alleged  to  have  been  practiced.  The 
bill  claimed  failure  of  title  as  to  part  of  the 
land,  but  this  was  fullv  met  by  the  answer, was 
not  pressed  below,  and  may  l)e  regarded  as  out 
of  the  case.  The  oath  to  the  answer  was  not 
waived,  and  accordingly  the  answer  of  Mary 
M.  Clark  and  John  Churchill,  trustee,  was 
duly  verified.  Clark  was  not  served  and  filed 
no  answer,  but  his  deposition  in  one  of  the 
law  suits  was  put  in  evidence. 

A  cross  bill  was  subsequently  filed  by  Church- 
hill  and  Mrs.  Clark,  praying  that  an  account 
be  had  and  stated  between  the  parties;  that 
whatever  was  found  to  be  due  from  Pittman  on 
the  notes  for  the  purchase  money  of  the  plan- 
tation should  be  decreed  to  be  a  lien  thereon 
and  the  land  sold  to  pay  the  same;  that  cross- 
complainants  might  have  Judgment  for  the 
amount  found  due  on  the  two  notes  given  for 
the  personalty;  and  that  a  receiver  be  appoint- 
ed, etc.  It  was  ordered  by  the  court  that  the 
cross-bill  be  treated  and  held  as  for  a  receiver 
only,  and  the  complainant's  bill  as  the  an- 
swer thereto,  as  well  upon  the  motion  for  a  re- 
ceiver as  at  Uie  hearing;  and  that  the  cause  be 
referred  to  an  examiner  and  commissioner  to 
take  proof  upon  the  issue  set  out  in  the  bill, 
and  "of  the  damages  claimed  by  the  complain- 
ant, and  state  an  account  between  the  parties, 
recouping  against  the  purchase  money  due  the 
defendant  the  damages  suffered  and  sustained 
by  the  complainant,  if  any,  because  of  the  al- 
leged frauds  and  misrepresentations  set  out  in 
the  bill,  should  they  be  established  to  his  sat- 
isfaction." Proofs  were  accordingly  taken, 
and  a  report  made  by  the  special  commission- 
er, and  a  final  decree  rendered  November  6, 

1885,  in  favor  of  Churchill,  trustee,  for  the  re- 
covery from  the  complainant  of  the  sum  of 
$19,129.50,  to  bear  interest  at  the  rate  of  8  per 
cent  per  annum  from  the  second  day  of  Siep- 
tember,  1^85,  until  paid;  and  that  said  sum  of 
money  with  interest  and  costs  should  be  a  first 
and  prior  lien  on  the  lands  in  question,  which  I 
should  be  sold,  in  satisfaction,  in  default  of 
payment  as  provided.  From  this  decree  an  ap- 
peal was  praved  by  the  complainant,  an  ap- 
peal bond  dufv  given  and  approved  Decemb^ 

1,  1885,  with  Thomas  Rigby  as  surety,  and  the 
record  was  filed  in  this  court  November  18, 

1886.  The  opinion  of  the  district  judge  holding 
the  circuit  court  was  filed  September  2,  1885, 
and  appears  in  the  record. 

On  October  81, 1887,  the  defendants  Church- 
ill and  Clark  presented  a  petition  for  a  cross- 
appeal  to  a  Justice  of  this  court,  and  obtained 
an  allowance  thereof,  an  appeal  bond  being 
approved,  and  a  citation  issued,  on  that  day. 
This  petition  was  filed  in  the  circuit  court  on 
the  7th  day  of  November,  1887.  The  citation 
bears  this  indorsement:  "On  this  5th  day  of 
November,  in  the  year  of  our  Lord  one  thoo^ 
and  eight  hundred  and  eightv-seven,  I,  as  ad- 
ministrator of  the  estate  of  Alfred  B.  Fittmsn, 
accept  service  of  the  within  citation,  and  here- 
by enter  mv  appearance  as  such  administrator 
herein.  Walton  Farrar,  Adm'r."  This  cita- 
tion accompanied  the  transcript  of  the  petition, 
order  and  bond  on  cross- appeal  filed  in  this 
court  Novemlier  21,  1887.  it  appeared  from 
the  petition  that  since  the  original  appeal  was 
taken,  Alfred  B.  Pittman  had  died,  and  the 
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cause  bad  been  revired  in  the  name  of  Walton 
Farrar.  as  administrator. 

No  decree  in  any  action  in  equity  can  be  re- 
Tiewed  by  tbis  court  on  appeal,  unless  the  ap- 
peal is  taken  witbin  two  years  after  the  entry 
of  such  decree.  Rev.  Stat.  sec.  1008.  And 
appeals  are  subject  to  the  same  rules,  regula- 
tions and  restrictions  as  are  or  may  be  pre- 
scrit)ed  in  law  in  cases  of  writs  of  error.  Key. 
Stat.  sec.  1012.  As  it  is  the  filing  of  the  writ 
of  error  in  the  court  which  rendered  the  judg- 
ment that  removes  the  record,  the  writ  of  error 
is  not  brought  in  the  legal  meaning  of  the  term 
until  it  is  so  ^]ed{8rook»  ▼.  NorrU,  52  U.  8. 11 
How.  204  [18:  665]);  nor  is  an  appeal  "taken" 
until  it  is  in  some  way  prescntea  to  the  court 
which  made  the  decree  appealed  from.  Credit 
Co.  ▼.  Arkamai  0.  R.  Oo,  128  U.  S.  258  [82: 
4481. 

Cross-appeals  must  be  prosecuted  like  other 
appeals,  and  therefore  the  cross-appenl  is  not 

^^3]  taken  until  brought  to  the  attention  of  the  court 
whose  decree  it  questions.  Although  the  rec- 
ord may  have  been  removed  to  this  court  upon 
appeal,  yet  the  court  below  may  allow  a  cross- 
appeal,  sign  a  citation  and  approve  a  bond  with- 
in the  two  Tears  prescribed.  And  so  when  a 
cross-appeaf  is  allowed  by  a  justice  of  tbis  court, 
Uie  petition  and  order  of  allowance  must  be 
filed  in  the  court  below,  in  order  to  the  due 
taking  of  the  cross-appeal  under  the  Statute. 
As  iu  this  case  the  petition,  order  and  bond 
were  not  filed  in  the  circuit  court  until  after 
two  years  had  elapsed  from  the  date  of  the 
entry  of  the  decree,  the  cross-appeal  must  be 
dismissed. 

The  amount  due  to  Churchill,  trustee,  upon 
the  notes  and  acceptances,  does  not  appear  to 
have  been  questioned,  and  with  interest  from 
January  9,  1882,  to  the  2d  day  of  Septem- 
ber. 1885,  reached  the  sum  of  $28,541.70.  The 
court  passed  upon  exceptions  embracing  the 
items  of  damages  claimed  by  way  of  recoup- 
ment set  forth  in  the  commissioner's  report, 
and  allowed  the  sum  of  $7,454.  which  with  in- 
terest to  September  2, 1885,  made  an  agmgate 
of  $9,412.20,  and  that  amount  being  deduct- 
ed from  the  $28,541.70,  left  a  balance  of 
$19,129.50  in  favor  of  the  defendant  Church- 
Ul,  trustee,  for  which  the  decree  was  rendered. 
The  dismissal  of  the  cross  appeal  dispenses 
with  any  inquiry  into  these  allowances  so  far 
as  the  cross- complainants  are  concerned. 

•  By  section  997  of  the  Revised  Statutes,  an 

assignment  of  errors  is  required  to  be  annexed 
to  and  returned  with  a  writ  of  error,  and  the 
rules,  regulations  and  restrictions  are,  as  re- 
marked before,  the  same  as  to  appeals  as  in 
cases  of  writs  of  error.  By  the  Twenty-first 
Rule  of  this  court,  it  is,  among  other  things, 
provided  that  the  brief  of  counsel  for  plaintiff 
in  error  or  appellant  shall  contain  "  a  specifica- 
tion of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  sep- 
arately and  particularly  each  error  asserted  and 
intebaed  to  be  urged;  and  in  cases  brought  up 
by  appeal  the  specification  shall  state,  as  par- 
ticQlarly  at  may  be,  in  what  the  decree  is  al- 
leged to  be  erroneoua  .  .  .  When  the  error  al- 
leged is  to  a  ruling  upon  the  report  of  a  master, 

6l%l    ^^  specification  shall  state  the  exception  to  the 

^       *    wpon  and  the  action  of  the  court  upon  it.  .  .  . 
When  there  is  no  assignment  of  errors,  as  re- 
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quired  by  section  997  of  the  Revised  Statutes, 
counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  specified  accoraing 
to  this  Rule  will  be  disregaraed;  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  as- 
Figned  or  specified.  When,  according  to  tbis 
Rule,  a  plaintiff  in  error  or  an  appelmnt  is  in 
default,  the  case  may  be  dismissed  on  motion." 

There  is  no  assignment  of  errors  annexed  to 
the  transcript  of  the  record  in  this  case,  nor 
does  the  brief  of  counsel  contain  any  specifica- 
tion of  errors,  such  as  is  required  by  our  Rule. 
We  shall  not  in  this  instance  decline  to  consider 
what  we  suppose  to  be  the  errors  relied  on,  but 
we  call  attention  to  this  disregard  of  the  Statute 
and  the  Rule,  in  the  hope  that  nothing  more  is 
needed  to  prevent  its  recurrence  hereafter. 

Appellants  insist  that  the  circuit  court  erred 
in  not  allowing  complainants  for  the  difference 
in  value  of  eight  hundred  acrea  of  the  land  in 
question,  alleged  by  them  to  have  been  war- 
ranted to  be  above  overflow,  but  to  be  subject 
to  it;  for  rebuilding  fences  and  cleaning  ditches, 
and  replacing  foundations  to  houses,  in  consc- 
auence  of  overflow;  and  for  loss  occasioned  by 
deficiency  in  cleared  land.  The  charge  is  of 
fraudulent  representations,  by  the  de^ndants 
or  their  a^ent,  as  to  the  freedom  of  the  lands 
.from  liability  to  overflow  from  the  Mississippi 
River,  and  also  as  to  the  number  of  acres  of 
cleared  land  in  the  tract  conveyed. 

It  was  held  in  Andrua  v.  St.  Louis  8.  db  R. 
Co.,  180  U.  S.  643,  648  [82: 1054.  1056],  that 
"  false  and  fraudulent  representations  u|ion  the 
sale  of  real  property  may  undoubtedly  be 
ground  for  an  action  for  damages,  when  the 
representations  relate  to  some  matter  collateral 
to  the  title  of  the  property  and  the  right  of 
possession  which  follows  its  acquisition,  such 
as  the  location,  quantity,  quality  and  condition 
of  the  land,  the  privileges  connected  with  it,  or 
the  rents  and  profits  derived  therefrom." 

In  Myera  v.  EateU,  47  Miss.  4,  21,  the  Su- 
preme Court  of  Mississippi  said:  "  In  an  ac- 
tion for  the  price  of  land  sold,  the  purchaser 
ma^  set  up  in  defense  the  fact  that  the  vendor 
den'auded  him  by  false  representations  as  to 
the  quantity,  quality,  condiiion  or  boundaries 
of  the  land.  An  oner  to  rescind  the  contract  is 
not  necessary  in  order  to  entitle  the  purchaser 
to  maintain  an  action  for  damages  for  the  fraud, 
.  .  .  nor  to  entitle  him  to  defend  to  the  extent 
I  that  be  has  suffered  by  the  fraud,  that  is,  to  the 
extent  that  he  would  be  entitled  to  recover  in 
an  action  for  damages  founded  on  the  fraud. 
The  question  may  as  well  be  tried  in  an  action 
for  the  price,  ana  the  rights  of  the  parties  be 
settled  in  one  suit,  as  to  allow  the  plaintiff  to 
recover  the  whole  stipulated  price,  and  then 
permit  the  other  party  to  recover  back  the 
whole  or  a  part  in  an  action  for  the  fraud.  It 
is  the  policy  of  the  law  to  avoid  a  multiplicity 
of  suits."  In  EateU  v.  Mijera,  54  Miss.  174,  and 
56  Miss.  800,  the  vendor  having  filed  hisbillfor 
the  foreclosure  of  his  mortgage  for  the  pur- 
chase money,  the  defense  of  raise  representa- 
tions was  set  up,  and  it  was  held  that  the  ven- 
dee might  recoup  in  damages  (1)  the  difference 
in  the  value  of  the  land,  either  party  being  at 
liberty  to  show  that  the  actual  value  was  more 
or  less  than  the  land  would  have  been  worth  if 
it  had  answered  the  representationo,  the  con- 
tract price  to  be  taken  as  the  value  or  the  thing 
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as  represeDted,  unless  a  biffher  or  lower  value  stated:  "In  an  action  of  deceit,  it  is  true  thai 
was  Clearly  established;  (2)  U)r  the  deficit  or  lo&s  silence  as  to  a  material  fact  is  not  necessarily, 
of  crop  by  reason  of  overflow;  (3)  for  the  as  matter  of  law,  equivalent  to  a  false  repre* 
drowning  of  cattle  and  animals;  ana(4)forlhe  sentation.  But  mere  silence  is  quite  different 
expense  of  replacing  fences,  etc.  from  concealment;  aliudest  taeere,  aliudeelare; 
The  general  principles  applicable  to  cases  of  a  suppression  of  the  truth  may  amount  to  a 
fraudulent  representation  are  well  settled,  suggestion  of  falsehood;  and,  if,  with  intent  to 
Fraud  is  never  presumed;  and  where  it  is  al-  deceive,  either  party  to  a  contract  of  sale  con- 
leged  the  facts  sustaining  it  must  be  clearly  ceals  or  suppresses  a  material  fact,  which  he  ii 
made  out  The  representation  must  be  in  re-  in  good  faith  bound  to  disclose,  this  is  evidence 
fi;ard  to  a  material  fact,  must  be  false  and  must  of  and  equivalent  to  a  false  representation,  bo- 
be  acted  upon  by  the  other  party  in  ignorance  cause  the  concealment  or  suppression  is  in  ef- 
of  its  falsity  and  with  a  reasonable  belief  that  feet  a  representation  that  what  is  disclosed  it 
it  was  true.  It  must  be  the  very  ground  on  the  whole  truth."  Applying  these  rules  to  the 
which  the  transaction  took  place,  although  it  case  in  hand,  we  find  no  adequate  ground  for 
is  not  necessary  that  it  should  have  been  the  disturbing  the  decree. 

8(tle  cause,  if  it  were  proximate,  immediate  and  Mr.  ana  Mrs.  Clark  and  the  trustee,  Church- 
material.  If  the  purchaser  investigates  for  ill,  resided  in  Louisville,  in  the  State  of  Ken- 
hinoH^lf  and  nothing  is  done  to  prevent  his  in-  tuckjr.  The  land  was  situated  in  the  State  of 
vestigat  ion  from  being  as  full  as  he  chooses,  he  Mississippi,  of  which  the  complainant  was  a 
cannot  say  that  he  relied  on  the  vendor's  repre-  citizen,  residing  at  Vicksburg.  The  bill  states 
[0]  sentations.  Southern  Development  Company  y,  that  the  defendants'  agent  was  "one  J.  H.  D. 
Silva,  125  U.  8.  347  [81:  678].  "  If  the  party  Bowmar,  a  real  estate  agent  in  Vicksburg,  said 
to  whom  the  representations  were  made,"  re-  district,  of  undoubted  integrity  and  of  the  most 
mvLTked  Lord  lAug^ale,  in  Olaphamy.ShiUito,  excellent  standing  and  reputation,  who  was 
7  Beav.  149,  "  himself  resorted  to  the  proper  well  known  to  your  orator  and  possessed  his 
means  of  verification,  before  he  entered  into  the  fullest  confidence,  as  indeed  he  does  that  of  the 
contract,  it  may  appear  that  he  relied  on  the  whole  community;"  and  that  Bowmar  delivered 
result  of  his  own  investigation  and  inquiry,  and  to  complainant  a  written  memorandum  in  re- 
not  upon  the  representations  made  to  him  by  spect  to  the  plantation  he  proposed  to  sell,  as 
the  other  party;  or  if  the  means  of  investigation  follows: 

and  verification  be  at  hand,  and  the  attention  ..t^j^.*  «i«„«  «i««*«*;^«  *«  t>«i;^,  n^.,«»„  -.« 

of  the  partv  receiving  the  representations  be  Mi  J  rVvI^i^I^^^^  fn^^^^ 

drawn  to  tfiem,  the  circumstances  of  the  case  ,^n^,  ^Tillli;^?^  "^I^^ 

may  be  such  as  to  make  it  incumbent  on  a  court  S^ilf^n^^^^^^^^^^^^       .n^l  ftfhi^^^^^^^^^ 

hT^e^ibuttrd'^tSu"!  iTSnVas  ^,,\^,  LTf^si^if  ^iiS^?u^^s?Lri  ^• 

ZZ  ?fP^--^«-»  ^^^  ^  ^-  -^^  ^  -  riS^;74"cISf  r^m^^^           H^caMnTs 

In  tiaU  V.  Thompson.  1  Smedes  &  M.  448,  it  JS^Z,pfl^;*9fi°f7r;/nf^°h!^^^ 

was  held  that  where  T.  sold  a  tract  of  knd  to  ^?/,w   k^  t  fnW  ^^^^^ 

H.,  and  represented  that  it  contained  only  fifty  J«^ached,  but  only  half  a  mile  aw a;r;  4  cabins, 

or  sixty  untillable  acres,  whereas  about  thni  1?,^^^  SS  "Xl^  wnf^p'lJ^o^r  l^rS^^"^^- 

hundr^  acres  were  unfit  for  culUvaUon,  but,  P^^'  •^'^-    ^*^«  ^"^^°  ^.?J  ^^*"«:  ^ 

prior  to  the  sale.  H.  examined  all  the  land  more  «.n«««.  ^4  *\.^  ^^^^^  o-,,.  fir!n  fi',i- -i^l— 

than  once,  H.  was  not  entitled  to  rescind  the  oYe^Zl^elevlT^^ 

contract  on  the  ground  of  misrepresenUUon;  eed  £T!h  ?.^'h«  ^rJ^t-  A^rb^Lf  ??i»^'..^^ 

outer,  if  fraud  had  been  employed  to  conJjeal  ^^^,1?°^*  opposite  Arkansas  City,  on  Min. 

the  defects.    And  the  court  ruled.  Sharkey,  ^J®^'    ,  .               ,^ 

Ch.  J.,  delivering  the  opinion,  that  misrepre-  Complainant  testifies  that  he  purchased  the 
sentation  entitling  to  relief  must  be  in  reference  property  on  the  faith  of  this  statement,  and  in- 
to some  material  thing  unknown  to  the  pur-  formed  Bowmar  that  he  relied  **on  all  of  these 
chaser,  either  from  not  having  examined,  or  representations  therein  contained  as  material 
from  want  of  opportunity  to  be  informed,  or  inducements."  He  says  he  visited  the  planta- 
from  entire  confidence  reposed  in  the  vendor;  ^^n  in  the  latter  part  of  December,  after  be 
that  a  concealment  of  material  facts  known  to  "^*^  closed  the  purchase.  I  was  there  aboal 
the  vendor  and  unknown  to  the  vendee,  which  ^^^  ^^^  or  81st  of  December,  1881,  but  was 
are  calculated  to  influence  the  action  or  operate  not  able  to  judge  to  what  extent  the  particulan 
to  the  prejudice  of  the  vendee,  is  fraudulent,  *°  ^^-  Bowmar's  mem.  were  accurate,  except 
but  that  where  the  facts  lie  equally  open  to  both  of  course  as  to  the  buildings  and  fences."  In 
vendor  and  vendee,  with  equal  opportunities  of  ^'^  ^''1-  Mr.  Pittman  pute  the  acceptance  of 
examination,  and  the  vendee  undertakes  to  ex-  ^^^  proposition  as  after  his  return  from  visiting 
amine  for  himself,  without  relying  on  the  ^e  plantation,  and  this  is  confirmed  by  the 
statemento  of  the  vendor,  it  is  no  evidence  of  evidence  of  Taylor.  Clark's  manager,  that  when 
fraud  in  such  case  that  the  vendor  knows  facta  Pittman  came  there  he  * 'stated  that  he  wanted 
not  known  to  the  vendee  and  conceals  them  ^o  buy  the  place,  and  thought  that  he  would, 
from  him.  Cieaveiand  v.  Richardson,  182  U.  »°  «^  ^e  bought  the  place,  need  all  the  sup- 
8.  818,  829  [88:  884].  pyes."    The  letter  of  acceptance  is  as  foilowa: 

At  the  same  time  silence  may  be  under  some  "Vicksburg,  Miss.,  Dec.  29,  1881. 

circumstances  equivalent  to   false  representa-  "Dr.  Jas.  H.  D.  Bowmar. 

X71     tion  (Steieart  v.    Wyoming  Cattle  Ranche  Co.  "Dear  Sir:  I  accept  your  offer  made  in  be- 

128  U.  8.  888,  888  [82:  489,  441J),  where  it  is  half  of  the  owntra  of  the  Timberlake  planta- 

^^  185  U.  8. 
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tloo,  based  on  the  representatioos  made  as  to 
the  amount,  character,  eta,  of  the  lands  and 
personal  property. 

"A.  B.  Pittman." 

Mr.  Bowmar  testifies  that  he  was  employed 
t>y  Mr.  Clark  to  sell  the  place,  and  for  that 
purpose  delivered  the  memorandum  to  com- 
plainant, "which  memorandum  was  based  on 
information  received  from  Mr.  Clark  and  Capt. 
Anderson,  the  engineer  of  levees  for  the  distnct 
In  which  said  land  is  located;  I  knew  nothing 
personally  of  the  property,  as  I,  at  the  time  of 
delivering  the  memorandum,  informed  the 
complainant  My  recollection  is  that  we 
agreed  that  he  should  make  a  personal  exam- 
ination of  the  property  before  purchasing, 
so  as  to  satisfy  himself  as  to  the  correctness  or 
incorrectness  of  the  statements  contained  in 
•aid  memorandum.  I  was  especially  solicitous 
CD  this  point,  as  I  myself  knew  nothing  of  the 
^ace  and  did  not  wish  the  complainant  to  be 
misled  by  any  representations  coming  from 
me."  This  is  not  specifically  denied  by  Pilt- 
man. 

Taylor  states  that  in  the  last  of  December, 
J  1881,  Pittman  and  Gayle,  "both  strangers  to 
me,  came  to  the  plantation  and  introduced 
themselves  to  me,  and  said  they  wanted  to  look 
at  the  plantation  with  a  view  to  buying  it.  I 
had  horses  saddled  and  took  them  all  over  the 
I^antation,  from  one  end  to  the  other,  all 
around  it  and  through  it,  and  brought  them 
back  to  the  house."  We  can  find  nothing  in 
the  evidence  of  Gayle  to  the  contrary.  After 
complainant's  acceptance,  he  gave  bond  for  the 
cash  payment  and  received  an  order  from  Dr. 
Bowmar  for  the  possession,  which  was  dated 
January  23.  18S2,  and  is  set  out  in  the  bill. 
The  deed  was  executed  on  the  16th  of  March, 
1882,  and  conveys  by  description  eight  hun- 
dred and  twenty-seven  and  fifty- five  hundredths 
acres  of  cleared  land,  and  one  thousand  and 
•even  and  sixty-nine  hundredths  acres  of  wood 
land. 

Ghiyle,  Pittman's  manager,  savs  that  there 
was  an  overflow  in  1882,  by  which  they  were 
delayed  until  the  latter  part  of  March  before 
they  could  begin  to  plow,  and  it  made  them 
▼ery  late.  Dr.  Bowmar  testifies  that  he  saw 
the  front  of  the  plantation  under  water  in  1844, 
when  it  was  owned  by  Martin  of  Louisville; 
that  he  had  been  told  that  it  overflowed  in 
1862,  and  that  he  heard  it  was  overflowed  in 
1882;  that  the  overflow  of  18S2  was  more 
general  and  disastrous  in  its  effect  than  any 
previous  one  within  his  knowledge  or  informa- 
tion, and  he  had  lived  in  the  valley  of  the 
Mississippi  for  about  fifty  years,  his  occupa- 
tion prior  to  the  war  being  that  of  a  planter; 
that  lands  previously  recognized  as  being  above 
•overflow  were  generally  inundated  bv  the  over- 
flow of  1882;  and  that  the  words  "al)ovc  over- 
flow" are  iisually  understood  to  mean  above 
any  overflow  previously  known  to  persons  fa- 
miliar with  the  valley. 

There  is  no  evidence  in  the  record  to  show 
that  Clark  knew  that  the  place  had  ever  over- 
flowed.   The  defendants  Churchill  and  Mra. 
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Clark  in  their  answer  state  that  they  have  al- 
ways understood  that  the  greater  part  of  the 
cleared  land  was  al)ove  the  ordinary  overflows 
of  the  Mississippi  River.  They  deny  that  said 
lands  were  overflowed  several  times  or  at  all 
before  said  complainant  purchased  the  same; 
and  say  that  if  the  lands  or  the  greater  ]>art  of 
them  were  ever  overflowed,  they  did  not  and  do  r  620 
not  now  know  it;  and  that  they  have  been  in- 
formed and  believe  that  even  in  the  extraordi- 
nary overflow  of  1882  a  considerable  part  of  said 
lands  were  not  overflowed;  they  deny  making 
any  representations  to  the  plaintiff  to  induce 
him  to  purchase  the  plantation,  or  that  they 
made  anv  representations  at  all  in  regard  to 
it;  they  deny  that  Bowmar  was  authorized  in 
any  manner  to  make  any  representations  to 
the  complainant;  they  specifically  deny  that  they 
made  any  representations  in  regard  to  the 
quantity  of  cleared  land  or  the  number  of  acres 
exempt  from  overflow,  or  that  anyone  acting 
for  them  was  authorized  to  make,  or  did  make, 
any  such  representations;  and  they  deny  that 
they  represented  that  there  was  one  thousand 
ana  sixty  acres  of  cleared  land  on  the  tract, 
but  say  that  they  believe  the  tract  did  and  does 
contain  that  number.  Inasmuch  as  an  answer 
under  oath  was  not  waived,  the  rule  that  these 
denials  must  be  disproved  by  evidence  of  greater 
weight  than  that  of  one  witness,  or  that  of 
one  witness,  with  corroborating  circumstances, 
applies;  and,  taking  this  evidence  together,  it 
falls  far  short  of  establishing  such  a  case  as 
would  entitle  complainant  to  recover  for  false 
representations,  as  claimed.  The  memorandum 
refers  to  one  thousand  and  sixty  acres  under 
cultivation;  but  Mr.  Bowmars  testimony 
(and  his  undoubted  integrity  is  conceded  by 
complainant)  is  that  he  told  the  complainant 
that  he  was  personally  unacquainted  with  the 
land,  and  that  he  was  solicitous  that  complain- 
ant should  make  a  personal  examination  so  as 
to  satisfy  himself  as  to  the  correctness  or  in- 
correctness of  the  statements  in  the  memoran- 
dum; and  it  appears  that  complainant  went 
personally  upon  the  ground,  which  ought  to 
have  enabled  him  to  determine  substantially 
how  many  acres  were  in  fact  under  cultivation. 
Turning  to  the  deed,  it  only  purports  to 
convey,  and  that  by  specific  description,  eight 
hundred  and  twenty-seven  and  fifty-five  hun- 
dredths acres  of  cleared  land.  This  deed  was 
given  in  the  middle  of  March,  1882,  and  it 
would  be  entirely  unwarranted  for  us  to  hold 
the  contents  of  that  instrument  to  be  over- 
thrown by  the  proof  before  us,  particularly  in 
view  of  the  rule  that  all  preliminary  negotia- 
tions or  agreements  were  merged  in  it.  The  [62 
contract  had  ceased  to  be  executory,  and  while 


fraud,  if  clearlymade  out,  might  stiU  justify 

'     ,.  210  n 

655]),  the  deed  cannot  be  brushed  away  as  the 


reMef  \Boyce  v.  Grundy,  28  U.  S.  8  Pet.  210  [7: 


result  of  the  evidence  in  this  record. 

Upon  the  whole  case,  we  see  no  reason  for 
doubting  the  correctness  of  the  conclusions  at 
which  tne  district  judge  arrived. 

The  croM  appeal  is  Mmisied  and  t/ts  decree  is 
affirmed, 
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ELIZABETH  NORMAN  et  al.,  AppU., 

V, 

JOHN   A.  BUCKNER. 

(See  8.  C.  Reporter*!  ed.  600-607.) 

Louinana  law  ob  to  property  cf  int^tate-— lia- 
bility of  administrator  and  hi*  iuretic* — 
rights  of  creditors  of  estate. 

L  Under  the  laws  of  Louisiana,  the  heirs  of  an  in- 
testate may  take  the  property  and  pay  the  debts: 
but,  when  they  withdraw  property  Irum  the  pos- 
session of  the  administrator  and  sell  it,  they  re- 
lease him  and  the  sureties  on  his  bond  from  fur- 
ther liability  in  respect  to  it. 

t.  Although  the  administrator,  in  his  individual 
or  other  capacity,  afterwards  obtains  title  or 
possession  of  the  property  thus  taken  from  his 
custody  as  administrator,  the  liability  of  his  sure- 
ties on  his  bond  is  not  thereby  restot-ed;  any 
wrong  thereafter  practiced  by  him  as  to  the  prop- 
erty is  a  personal  wrong  for  which  his  sureties 
are  not  responsible. 

8.  Persons,  sureties  on  the  administrator's  bond, 
who  hold  claims  against  such  estate,  are  not 
obliged  to  collect  their  claims  from  the  estate  of 
the  purchaser  of  the  property  thus  withdrawn 
who  agreed  to  pay  all  the  debts,  although  such 
administrator  Is  the  executor  of  the  latter  estate, 
but  may  compel  the  sale  of  any  remaining  prop- 
erty of  the  debtor  estate  for  the  payment  of  their 
dalms. 

[No.  276.] 

Argved  April  16, 17,  1890.      Decided  May  19, 

1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict'of  Louisiana  dismissing  a  suit  in  equity 
l^  the  heirs-at-law  of  an  intestate  to  recover 
from  the  administrator  and  the  sureties  on  his 
bond  the  value  of  property  alleged  to  have 
been  wrongfully  alienated,  and  moneys  paid 
by  such  heirs  to  redeem  the  property,  or  to 
procure  a  decree  for  a  return  ox  the  property. 
Affirmed. 

The  fact8  are  stated  in  the  opinion. 

Mr.  Wade  R.  Youngs  for  appellants. 

Messrs.  Chas.  J.  Boatner  and  John  T. 
Ludeling  for  appellee. 

101]  Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  is  aD  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Louisiana,  dismissing  the  bill  filed  by  appel- 
lants, complainants  below.    The  facts  are  these: 

Complainants  are  the  heirs atlaw  of  W.  D. 
King,  who  died  intestate  in  the  State  of  Lou- 
isiana, September  5,  1877.  Upon  his  death 
and  on  October  6,  1877,  Ben.  E.  Hall  was 
appointed  administrator,  and  qualified  with  the 
defendants  and  Leonora  E.  Hall  as  sureties  on 
bis  bond.  Leonora  E.  Hall,  the  surety,  was 
the  wife  of  Ben.  E.  Hall,  the  administrator. 
At  the  time  of  bis  death,  King  owned  an  undi- 
vided one  half  of  the  "Mounds"  plantation, 
witb  the  personal  property  attached  thereto, 
and  also  several  hundred  acres  of  wild  and 
overflow  lands.  Mrs.  Hall  was  the  owner  of 
the  other  undivided  half  of  the  Mounds  planta- 
tion; and  she  and  King  were  partners  in  car- 
rving  on  the  plantation  and  running  a  store 
thereon.  On  February  19,  1H78,  the  com- 
plainants,  as  heirs  of  King,  sold  and   trans 
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ferred  to  Mrs.  Hall  the  decedent's  undivided 
half  of  the  Mounds  plantation,  with  all  the 
personal  property  belonging  thcrel«>,  for  the 
consideration  of  five  thousand  dollars  and  the 
acrreemcnt  of  the  purchnser  to  pay  all  the  debta 
of  the  estate.  If  Mrs.  Hall  had  carried  out  her 
agreement  and  paid  the  debts  of  the  estate,  the 
complainants  would  have  received  the  over- 
flow lands  free  from  all  incumbrances.  For 
the  five  thousand  dollars  Mrs.  Hall  gave  two 
notes,  one  of  two  thousnhd  and  the  other  of 
three  thousand  dollars,  due  respectively  Janu- 
ary 1,  1880,  and  January  1,  1881.  and  secured 
by  mortgage  on  the  Mounds  plantation.  This 
mortgage  was  subordinate  to  a  prior  mortgage 
to  Aivey  &  Co.  for  $17,504.49.  Complainants 
subsequently  sold  these  notes  to  one  of  the  de- 
fendants, John  A.  Buckner.  On  September  2, 
1879.  Mrs.  Hall  died,  leaving  a  will,  giving  all 
her  property  in  Louisiana  to  her  hosband  and 
appointing  him  her  executor.  He  qualitied  as 
such,  and  gave  bond  as  required  by  the  order 
of  the  court.  On  March  80,  1880,  Aivey  & 
Co.  commenced  suit  to  foreclose  their  mort- 
gage; and  on  November  20.  1880,  Buckner, 
purchaser  from  complainants  of  their  notes 
and  mortgage,  also  commenced  suit  to  fore- 
close. Under  the  first  suit  the  Mounds  planta> 
tion  was  offered  for  sale  on  June  19. 18^0.  At 
that  sale,  after  some  competition,  a  bid  from  a 
reliable  person  of  thirty  thousand  dollars  was 
made.  Tijcreafter  Ben.  E.  Hall  bid  thirty- one 
thousand  dollars,  and  the  property  was  struck 
off  to  him.  He  failed  to  make  good  his  bid» 
and  the  sale  was  thereupon  adjourned,  and^ 
subsequently,  stayed  by  injunction  proceed- 
ings. After  those  injunction  proceedings  had 
been  gotten  out  of  the  way,  and  on  June  21» 
1884,  the  property  was  again  offered  for  sale,, 
and  sold  to  Buckner  for  twenty-two  thousand 
dollars,  an  amount  not  sufficient  to  discharge 
the  mortgage  claims.  Pending  these  proceed- 
ing's, and  on  December  11.  1880.  Hall,  the  ad- 
mmistrator  of  King,  filed  a  petition  for  the  sale 
of  the  overflow  lands,  in  order  to  pay  debts  of 
the  estate.  An  order  for  sale  was  made  on  this 
petition,  and  on  February  5,  1881,  the  property 
was  sold.  At  the  instance  of  complainants 
this  sale  was  set  aside — they  being  compelled 
to  advance  $1 ,200  to  reimburse  the  purch'isers. 
Thereafter,  and  on  November  16.  1883.  an- 
other order  for  sale,  on  a  similar  petition ,  was 
made,  and  the  property  sold  to  one  Isadore 
Newman  for  the  sum  of  $1,677.74.  The  value 
of  this  overflow  land  is  alleged  by  complain- 
ants to  have  been  $10,000;  and  the  prayer  of 
the  bill  is  for  a  recovery  against  the  defend- 
ants, the  sureties  on  the  administrator's  bond, 
of  the  sum  of  $11,200— being  $10,000  as  the 
value  of  the  overflow  land  and  $1,200  advunced 
by  complainants  on  account  of  the  first  sale; 
and,  failing  that,  a  decree  setting  aside  the  sale 
of  the  unciivided  one  half  of  the  Mounds 
plantation  made  by  them  to  Mrs.  Hall,  and 
requiring  the  purchaser,  John  A.  Buckner,  to 
return  said  property  to  them,  with  the  rents, 
issues  and  profits  during  the  time  of  its  posses- 
sion by  him. 

The  bill  has  thus  a  double  aspect.  The* 
alternative  reliefs  prayed  for  are  essentially 
different,  one  being  of  an  equitable  and  the 
other  of  a  legal  nature.  We  will  consider  that 
of  an  equitable  nature  first. 
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The  prayer  of  the  complainanta  is,  that  the 
contract  of  sale  between  tbem  and  Mrs.  Hall 
MI3]  be  set  aside;  and  tbat  John  A.  Buckner  be 
decreed  to  return  the  undivided  one  half  of  the 
Mounds  plantation,  which  they  had  sold  to  Mrs. 
Hall,  and  which  he  had  subsequently  purchased 
at  mortgn^  sale.  But  there  is  nothing  in  the 
record  which  would  justify  such  relief.  Under 
the  laws  of  Looisiana,  the  heirs  of  an  intestate 
may  take  the  property  and  pay  the  debts.  In 
pursuance  of  this  right,  complainants,  the  heirs 
of  the  intestate  King,  withdrew  the  Mounds 
plantation  from  the  possession  of  the  adminis- 
trator and  sold  it.  by  that  act  the  responsi- 
bility of  the  administrator,  and  the  sureties  on 
his  bond,  as  to  tbat  property,  ceased.  The 
heirs  cannot  take  property  from  the  custody 
of  an  administrator  and  then  hold  him  or  his 
sureties  liable  for  loss  in  respect  to  such  prop- 
erty resulting  subsequently  thereto.  Dispos- 
sessing him,  they  relieyed  both  him  and 
his  sureties  from  further  responsibility;  and 
this  release  is  in  no  manner  abridged  ny  the 
fact  that  the  administrator  may  thereafter,  in 
his  individual  or  in  some  other  representative 
capacity,  obtain  the  title  or  possession  of  the 
property  thus  removed  from  his  custody  as  ad- 
ministrator. The  guarantee  of  an  adminis- 
trator's bond  is  not  against  general  wrongdoing 
on  the  part  of  the  administrator,  but  simply 
against  his  misconduct  while  in  charge  of  the 
property  of  the  estate.  When  that  property 
passes  out  of  his  custody  his  liability  and  that 
of  his  sureties  cease.  So  when  these  complain- 
ants withdrew  the  Mounds  plantation  from  the 
custody  of  the  administrator,  and  sold  it  on 
their  own  account  to  Mrs.  Hall,  they  released 
the  sureties  on  his  bond  from  any  turther  lia- 
bility in  respect  to  it.  Neither  the  administator 
nor  nis  sureties  owed  any  duty  to  the  heirs 
thereafter  to  look  after  such  property  or  protect 
thebr  interests  \n  it.  Bebert  y.  Hebert,  22  La. 
Ann.  808. 

Again,  there  is  no  pretense  that  in  the  sale 
made  by  complainants  to  Mrs.  Hall  there  was 
any  fraud,  mistake  or  deception.  It  is  not 
even  suggested  that  there  was  any  wrong  in 
respect  to  it.  How  then  can  they  ask  to  have 
it  set  aside?  Thejr  allege  a  failure  on  her  part 
to  pay  all  the  consideration.  But  such  failure 
is  DO  ffround  for  rescission,  and  they,  having 
parted  with  the  notes' received  as  part  payment, 
f504i  cai^'iot  return  them.  Further,  while  it  is  alleged 
'  '  tbat  in  the  foreclosure  sale  there  was  collusion 
between  Buckner,  the  surety,  and  Hall,  the  ad- 
ministrator, yet  the  testimony  wholly  fails  to 
substantiate  the  claim.  The  specific  charee  is 
tbat,  when  the  property  was  first  offerecT  for 
sale,  a  bid  from  a  reliable  party  was  made  of 
thirty  thousand  dollars,  a  sum  which  would 
have  paid  off  the  mortgage  debts,  and  left 
money  enough  in  the  estate  of  Mrs.  Hall  to 
have  paid  all  the  debts  of  her  estate,  including 
the  obligation  assumed  by  her  as  part  of  the 
consideration  for  the  Mounds  plantation,  to  pay 
the  debts  of  the  estate  of  King;  that  notwith- 
standing this  advantageous  bid,  Hall  bid  thirty- 
one  thousand  dollars  without  bavins  the  means 
of  making  good  such  bid,  and  in  coflusion  with 
Buckner,  for  the  purpose  of  preventiug  a  sale; 
that,  failing  to  make  good  his  bid,  the  sale  was 
first  postponed  by  order  of  Buckner's  attorney, 
and  thereafter  stayed  by  an  injunction  suit 
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brought  by  Montgomery  and  Delony,  the  other 
sureties  on  the  bond,  and  all  for  the  purpose  of 
enabling  Buckner  to  finally  acquire  title  to  the 
plantation  at  less  than  its  real  value.  The 
facts  are,  as  developed  by  the  testimony,  that 
there  was  no  collusion  between  Buckner  and 
Hall,  and  no  understanding  between  tbem  in 
reference  to  the  properly;  that  the  foreclosure 
suits  of  Aivey  &  Co.  and  Buckner  were  per- 
fectly proper  proceedings  for  the  collection  of 
their  debts,  commenced  only  after  default  in 
payment  of  interest  and  principal,  and  prose- 
cuted in  the  ordinary  way,  without  undue 
haste.  At  the  first  sale,  and  that  was  before 
Buckner  had  commenced  his  foreclosure  suit, 
it  is  true  that  the  bidding  was  as  alleg^;  yet 
Hall's  bid  was  made  on  his  own  responsibility, 
without  suggestion  from  Buckner,  and  upon 
what  proved  to  bean  unjustifiable  expectation 
that  he  could  arrange  with  Aivey  &  Co.,  or 
some  other  parties,  for  securing  the  money  on 
the  property.  W  hen  the  second  sale  took  place, 
Buckner  was  the  highest  bidder;  and  this  sale 
was  made  after  the  ordinary  advertisement, 
and  under  no  circumstances  of  oppression  or 
wrong.  8o  far  as  respects  the  delay  in  the  sale, 
caused  by  the  injunction  proceedings,  it  is 
enough  to  say  that  Buckner  had  nothing  to 
do  with  that,  and,  of  course,  cannot  be  held 
responsible  for  anything  that  resulted  there- 
from. The  party  who  had  made  the  bid  of 
thirty  thousand  dollars  at  the  first  sale,  on 
further  examination  of  the  property,  and  in 
view  of  the  change  of  circumstances,  did  not 
care  to  enter  into  competition  at  the  second  sale; 
and  so  the  property  was  sold  for  only  twenty- 
two  thousand  dollars,  an  amount  which-  was 
all  absorbed  in  the  mortgage  debts.  It  must 
also  be  borne  in  mind  that  the  foreclosure  pro- 
ceedings were  public  and  judicial;  that  no 
party  to  those  proceedings  owed  any  duty  in 
respect  thereto  to  the  complainants;  ana  if 
the  mortgage  property  was  worth  more  than 
the  mortgage  debts,  and  if  they  bad  any  in- 
terest in  having  it  realize  its  full  value,  it  was 
their  right  and  duty  to  attend  the  sale,  and 
either  bid  themselves  the  full  value  or  secure 
others  to  make  such  bid.  So  concluding  thia 
branch  of  the  case,  it  is  clear  that  the  complain- 
ants, as  heirs,  by  withdrawing^  this  property 
from  the  custody  of  the  administrator,  released 
him  and  his  sureties  from  further  responsibility 
in  respect  to  it;  that  the  subsequent  taking  pos- 
session of  this  property  by  the  administrator, 
as  executor  and  devisee  of  Mrs.  Hall,  the  pur- 
chaser from  the  heirs,  did  not  restore  the 
liability  of  the  siureties  on  his  bond;  tbat  any 
wrong  practiced  by  him  in  reference  to  the 
property  thereafter  was  a  personal  wrong,  and 
one  for  which  his  sureties  were  not  responsible^ 
that  the  foreclosure  proceedings  were  fairlT 
conducted;  and  that  the  ill  result  which  fol- 
lowed from  Hall's  excessive  and  unfulfilled  bid 
"was  not  the  result  of  any  collusion  or  agree- 
ment between  him  and  the  surety  Buckner,  and 
therefore  was  not  an  ill  result  for  which  Buck- 
ner, as  purchaser  at  the  last  sale,  can  be  held 
responsible.  In  respect  to  this  branch  of  the 
case,  therefore,  the  ruling  was  properly  against 
the  complainants. 

Passing  to  the  other,  it  is  nothing  but  an  ac- 
tion at  law  on  an  administrator's  bond,  to  re- 
cover the  value  of  property  unnecessarily  and 
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bfll  for  an  accounting.  It  disUncUj 
Rbarges  that  the  adminiBtrator  twice  wrocg- 
fully  Bold  th«  overflow  lands;  tbat  tlie  com- 
lilainantB  Bucceeded  in  having  the  Brat  sale  set 
aside,  on  tbe  payment  of  tl>^*M  to  'bs  P*it- 
5Qgi  cbaaera;  that  tliflj  had  do  Dotice  of  the  secocd 
sale,  and  bence  were  unable  tq  contest  it;  and 
they  therefore  seek  to  recover  the  value  of  the 
land  thus  improperiy  and  finally  sold,  aad  tbe 

£,200  which  the;  had  to  pay  nn  account  of 
e  flrat  sale.    Bal  waiving  any  question  aa  to 
wheiher  thlsbraocb  of  tbe  case  was  Improperly 

eioed  wtth  that  in  which  a  trust  is  sought  to 
I  etlablisbed,  In  respect  to  the  Mounds  plan 
tatioD.  we  are  of  tbe  upioIoQ  that  the  ruliug  of 
the  circuit  court  was  correct  od  It  also,  by  it- 
aelf  considered.  It  U  indleputable  that  Uta. 
Hall  did  not  pav,  as  she  agreed,  tbe  debts  of 
the  estate  of  Kin;;  aod  that  the  foreclosure 
•ale  swept  away  her  entire  estate.  There  re- 
mniued,  therefore,  debts  due  from  tbe  estate  of 
King  Dot  paid  by  tbe  bcin,  or  the  purchaser 
from  them  of  the  Houuds  plantation.  Those 
creditors  had  a  right  to  demand  tbe  sale  of  the 
overflow  landa,  tbe  remaining  property  of  the 
eetaie,  for  tbe  payment  of  their  claims.  The 
fact  that  these  clitlmH  were  debt?  of  tbe  pert- 
uenhip  of  King  and  Hall,  and  therefore  claims 
against  t>oth  their  estates;  or  the  aildilional 
fact,  if  it  be  a  fact,  that  Mrs,  Hall'a  estate  If 
properly  managed  could  have  paid  these  claims, 
«nd  did  not  pay  them  through  tbe  mismanagc- 
meDl  of  her  executor, — in  no  manner  relieved 
tbe  estate  of  King  from  its  liability,  or  pre- 
vented tbe  creditors  from  having  tbe  overflow 
lands  sold  to  aaiisfy  them.  The  mismanage- 
ment, if  conceded,  fay  Hall  as  executor  of  bis 
wife's  estate,  in  no  manner  aSecled  the  ques- 
tion of  tbe  liability  of  the  sureLies  of  Hall,  as 
admJQistralor  of  tbe  estate  of  King,  for  a  sale 
<if  Its  property.  Whatever  personal  liability 
Hall  may  have  incurred  by  the  mismanage- 
ment  of  Mrs.  Hall's  estate,  it  Is  no  burden  rest- 
iDg  upon  these  defendants  as  sureties  on  Hall's 
bond  aa  administrator  of  Kior's  estate.  No 
Uabilfiy  arises  against  them,  if  there  were,  Id 
fact,  unpaid  debts  against  the  estaie  of  Ring, 
and  the  property  was  aold  to  pay  Ihfise  debts. 
Now  tbe  real  coDtention  of  complainants  is 
aot  that  there  were  do  unpaid  debts  of  tbe  es- 
tate of  King,  on  account  of  which  these  lands 
were  sold,  but  that  Hrs.  Hall's  estate  was  also 
liable  for  these  debU;  that  Hall,  as  executor, 
properly  managing  that  estate,  could  atid  shculd 
have  paid  those  debts  out  of  that  estate;  and 
Q0T]  that  MoDigomery  acd  Delony,  two  of  the  sure- 
tlea  on  the  admlalatrator's  bond,  who  held 
these  claims,  were,  by  reavon  of  their  surety- 
ship, UDder  SD  equitable  obltgalinn  to  enforce 
their  collection  out  of  Mrs.  ^ll's  estate.  But 
we  do  not  understand  that  any  such  obligatioo 
wu  imposed  by  their  suretyship.  They  did 
not  guarantee  Hall's  faithful  performance  of 
bis  mity  as  executor,  or  become  in  any  manner 
responsible  forwhathe  did  as  executor.  They 
assumed  no  obligations  In  r^pect  to  their  own 
claims  agalost  tbe  estate  of  King,  either  aa  to 
the  lime  or  manner  of  their  payment.  They 
did  not  thereby  bind  themselves  to  pursue 
«very  other  Joint  debtor  before  asking  pay- 
ment from  tlie  King  estate.    If,  by  reason  of 


mlsmBuagemeut  as  executor,  oothtng 
ft  to  Mra.  Hall'a  estate,  their  clalim 
;  the  King  estate,  as  one  of  two  joint 
I,  were  in  do  manner  Impaired;  and  the 
f  tbe  overflow  lands  belonging  to  the 
state,  in  saiiafaction  of  their  cldma,  was 

illegal  nor  improper;  and  that.  In  its 
isppcl,  is  all  that  the  testimony  develops 
ect  to  [bis  branch  of  the  caae. 
ould  also  be  noticed  that  Hall's  action 
ect  to  these  tales  waa.  In  tact,  compelled 

complniDsnts  themselves.  They  pro- 
against  bim  for  contempt  in  not  closing 
esiaie.  and  tt  was  only  In  response  to 
roceedings  that  he  flied  bis  petitions  and 
the  stiles  with  a  view  of  paying  the  aa 
paid  debts  of  the  King  estate, 
her  comment  is  unnecessary.  Tha  de- 
the  dreuil  Qnirt  u  tomct,  and  it  it  of- 
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(See  a  a  Beponer's  «iL  nr-es.) 

et  to  permanently  retain  offloer  «f  a  cor- 
(MH),  invaiid--eontideration—pubtie«Jpe» 
a«r  ^corporation  to  eJiange  it*  ojpeer. 

>Dtraot  with  tba  president,  who  holds,  as 
«,  a  ooDtTolUoB  Interest  in  tlie  stock  of  m 
stock  oompanj,  that  ptalntlSshnutdbe  pei^ 
nttr  retained  wlce-prtaident  of  such  oom- 
at  a  aalarr  ot  at  least  $S.001)  per  annum,  la 
IS  BKalnst  publlo  polloy. 
[  the  conslderauon  ot  such  oontraot  was  tba 
]  tlie  cwmpaDf  of  tba  property  and  bualnsas 
oompetlng  tlriia  In  irlilcb  tbe  plaintiff  waa 
er.  and  that  pUlatlff  would  unil«  wlih  his 
rlners  Insucb  ule.  and  that  defendant  waa 
■[«d  OS  a  stockholder  In  tbe  purcbaatnir 
sn;.  does  not  made  the  oooffact  vaUd. 
aama  rule  vhloh  applies  to  a  publlo  oBlo* 
M  to  this  oaae,  although  defendant  was  to 
'e  no  dlreot  personal  pecuniary  compena*- 
T  gain  for  what  he  waa  to  do. 
tn  the  compaDT,  of  vbicb  defendant  waa 
lent,  decldad  to  reduce  Ita  expenaes  and  a 
•oard  or  directors  was  oboeen  who  elected  •■ 
irealdeat  la  place  of  plaintiff,  wbo  liad  held 
Bee  and  dliotiaTaed  Ita  duties  for  Hve  yeata. 
anotber  person   wbo  agreed  to  lerve  wilhottt 
■alary,  plaintiff  has  no  remedy  axalnst  dafendaot 
on  tbe  contract. 
B.   A  Judipnent  In  favor  of  defendant  should  not 
tw  reversed  for  an  erraneoui  Instruotion  to  tlw 
Jury,  which  did  no  harm  to  plaintiff,  becausa  ba 
could  not  Tcoover  In  any  event. 
[No.  278.] 
Argutd  AprU  17,  18. 1S90.    Decidtd  Map  19. 
1890. 


KO'zt.—A.t  to  tantrattt,  Uidr  fntavrelation  and 
colidltu,  seentitotaBall  v.  Bruen.  Il;fl). 

WTint  Donlrtuti  on  mid  at  agalntt  jniiMe  poHcu  or 
at  UlefKiX.'  iHcooI  eonttdtratlun,  alien  a  de/nus; 
agriement  not  la  Md;  Miby  terviea:  for  eontinirtyit 
tUK  lo  prevent  eompclttton.  Bee  not*  to  Dartb)  v, 
Hutt,  7:821. 

How  far  fraud  or  IBttoi  tonslderatton  wlU  asotd 
contract.   Be*  nots  t«  Armstrons  v.  Toler.  MSL 
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I:S  ERROR  tolbe  Circuit  Court  of  Ibe  United 
Slates  for  the  Disirict  of  Maryland  to  re 
▼iew  a  judgment  in  favor  of  defendant  in  an 
action  for  damages  for  non-fulfillment  of  a  con- 
tract to  retain  plaintiff  permanently  in  bis  posi- 
tion aa  Tice-presldent  of  a  corporation.    Af- 

Meun.  8.  T.  Wallia  and  E.  CaJTin  Wil- 
liajna*  for  plaintiff  in  error: 

Wben  a  contract  is  capable  of  two  construc- 
tions, tbe  one  lawful  ana  tbe  otber  unlawful, 
the  former  must  be  adopted. 

llobbB  V.  McLean,  117  U.  8.  56&-576(29:  041. 
MS);  United  States  ▼.  Central  P.  B.  Co,  118  U. 
8.  285,  240  (80:  178,  175);  Oregon  Steam  Nav. 
Co.  ▼.  Winior,  20  Wall.  64.  70  (22:  816.  819); 
Grecnbood,  Pub.  Pol.  rule  99,  p.  128;  Stoaine 
T.  WiUon,  88  Week.  Rep.  262;  Dubuque  &  S. 
CL  B.  Co,  ▼.  Richmond,  86  U.  8.  19  Wall.  590 
<22:  176);  Printing  dt  N.  R,  Co,  v.  Sampson, 
L.  R.  19  £q.  462. 

Meisre.  Cnaries  Marshall  and  Thomaa 
'W.  Hall*  for  defendant  in  error: 

If  ibe  oflSce  in  question  bad  been  a  public 
office,  no  doubt  could  exist  as  to  tbe  illegality 
of  sucb  an  agreement  as  is  tbe  basis  of  tbis 
auiL 

Meguire  y.  Cormne,  101  U.  8.  108,  111  (25: 
S99.  900). 

Tbe  principle  of  public  policy  applied  to  tbat 
case  bas  been  declaured  by  tbis  court  to  be  one 
of  universal  law. 

Oicanyan  ▼.  Wineheeter  B,  Arm$  Co,  108  U. 
8.  261,  272  (26:  539.  544). 

It  is  a  principle  wbicb  bas  been  declared  to 
be  equally  applicable  to  tbe  directors  of  a  cor- 
poration. 

WardeU  v.  Union  P,  R.  Co.  108  U.  8.  651. 
«58  (26:  509,  511);  Woodstock  Iron  Co,  v.  Rirh- 
mond  db  D,  Extension  Co.  129  U.  S.  648,  602 
<82:  819.  826):  Falter  ▼.  Dame,  18  Pick.  472, 
483;  Woodruff  v.  Wentvxfrth,  183  Mass.  809, 
314;  Bettor  y.  WaVien.^lM  138;  Bolladayy, 
Patterson,  5  Or.  177:  Jfbel  v.  Drake,  28  Kan. 
265;  Forbes  ▼.  McDonald,  54  CaL  98. 

Mr.  Justice  Blatehford  delivered  tbe  opin- 
ion of  the  court: 

Tbis  is  an  action  at  law,  brought  in  tbe  Cir- 
cuit Court  of  tbe  United  States  for  tbe  District 
of  Maryland,  by  William  C.  West  against 
Johnson  N.  Camden.  The  principal  count  of 
the  declaration  alleges  that,  in  December,  1877, 
the  defendant  engaged  tbe  plaintiff  to  serve  as 
▼ice-president  of  The  Baltimore  United  Oil 
Company  of  Baltimore  County,  a  Maryland 
corporation,  in  which  tbe  defendant  was  largely 
interested,  and  promised,  in  consideration  of 
the  plaintiff's  agreement  to  serve  as  sucb  offi- 
cer, and  of  the  conveyance  and  transfer  to  the 
company  of  the  property  used  by  the  partner- 
ship firm  of  0.  West  &  Sons  (of  which,  at  the 
time,  the  plaintiff  was  a  member),  in  its  busi- 
ness of  refining  petroleum  and  dealing  in  the 
same  and  its  products,  and  the  consolidation 
sf  the  business  of  tbat  firm  with  the  business 
of  the  company,  which  was  greatly  beneficial 
to  the  company  and  the  de&ndant,  tbat  the 
plaintiff  should  be  retained  permanently  in  bis 
position  as  such  officer,  at  the  salary  of  at  least 
$5,000  per  annum,  the  expected  fulfillment  of 
such  promise  on  the  part  of  the  defendant  be- 
ini;  a  material  part  of  the  consideration  of  such 
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transfer  and  consolidation,  and  additional  to 
the  muncy  consideration  for  the  same;  that  the 
transfer  and  consolidation  were  carried  out 
shortly  thereafter  by  tbe  plaintiff  and  the  other 
members  of  tbe  firm,  according  to  tbe  terms  of 
such  agreement;  that  the  plaintiff  faithfully 
discharged  the  duties  of  such  office,  and  was 
duly  paid  therefor,  from  the  time  wben  his 
services  were  so  engaged  until  the  15th  of  Jan- 
iiarv,  1883^  when  he  was  removed  from  his 
position,  without  an^  sufficient  reason,  in  vio- 
lation of  such  promise  of  the  defendant,  and 
notwithstanding  he  tendered  himself  to  the 
company  and  to  the  defendant  as  readv  and 
willing  to  continue  the  performance  oi  such 
duties.  The  damages  claimed  are  $50,000. 
Tbe  defendant  pleaded  nil  debet  and  non  as- 
sumpsit. 

The  plaintiff  then  amended  bis  declaration, 
by  averring  that,  at  the  time  of  the  making  of 
sucb  promise  and  of  the  acceptance  of  the  same, 
and  of  the  performance  by  tbe  plaintiff  of  his 
part  of  tbe  agreement,  the  defendant  was  able, 
and  proposed  and  continued  to  be  able,  and 
represented  and  guaranteed  to  the  plaintiff  that 
he  was  and  would  continue  to  be  able,  lawfully 
and  properly  to  procure  for,  and  continue  to, 
the  plaintiff  such  office  and  employment  in  the 
service  of  the  company  on  the  said  terms, 
which  office  and  employment  it  was  for  the  in- 
terest and  benefit  of  the  company  the  plaintiff 
should  have  and  continue  to  fill  at  saia  salary: 
tbat  tbe  defendant,  down  to  and  at  the  time  of 
the  removal  of  the  plaintiff  from  said  office, 
was,  and  always  continued  to  be,  able,  lawfully 
and  properly,  and  to  the  interest  and  advantage 
of  the  company,  and  with  its  consent  and  ap- 
proval and  that  of  its  stockholders,  to  retain 
tbe  plaintiff,  or  cause  or  procure  him  to  be  re- 
tained, at  said  salary,  ana  in  the  employment 
of  the  company;  but  that  the  defendant  re- 
fused so  to  do,  and  procure  the  plaintiff  to  be 
removed  from  said  office  and  from  all  employ- 
ment in  tbe  service  of  the  company,  and  to  be 
deprived  of  all  salary  and  emolument  there- 
from. 

Tbe  case  was  tried  bv  a  Jury,  which  found  a 
verdict  for  tbe  defenaant,  on  which  a  judg- 
ment was  entered  for  him.  with  costs,  to  re- 
view which  the  plaintiff  has  brought  a  writ  of 
error. 

The  Baltimore  United  Oil  Company  was  in- 
corporated under  tbe  General  Corporation  Law 
of  the  State  of  Maryland,  on  the  18th  of  De- 
cember, 1877.  Tbe  plaintiff  and  tbe  defendant 
were  both  of  them  incorporators  of  the  com- 
pany, and  both  of  them  named  as  among  the 
first  directors,  in  the  certificate  of  incorpora- 
tion. On  tbe  15tb  of  December,  1877,  the  mem- 
bers of  tbe  firm  of  C.  West  &  Sons,  including 
tbe  plaintiff,  executed  an  instrument  in  writ- 
ing* by  which,  for  the  expressed  consideration 
of  $187,500,  they  conveyed  to  the  company 
certain  land  in  Canton,  Baltimore  County, 
Maryland,  used  and  occupied  by  them  as  a  re- 
finery, and  all  the  property  owned  and  used  by 
them  in  the  business  of  refining  petroleum, 
with  tbe  good  will  of  such  business  and  the 
good  will  of  their  business  at  their  store  in  the 
City  of  Baltimore.  At  a  meeting  of  tbe  board 
of  directors  of  tbe  company,  the  defendant, 
who,  as  trustee,  subscribed  for  5,059  shares 
out  of  the  6,000  shares  which  constituted  the 
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capital  stock,  was  elected  presideDt,  and  the 
plaintiff,  who  subscribed  for  458  shares,  was 
elected  vice-president  at  a  salary  of  $5,000  a 
year.  The  subscription  made  by  the  defendant 
tor  the  5,059  shares,  as  trustee,  was  made  for 
The  Standard  Oil  Company,  which  furnished 
the  money  that  was  paid  for  such  shares,  and 
they  were  immediately  transferred  to  The 
Standard  Oil  Company  W  the  defendant  The 
plaintiff  held  the  said  office,  his  compensation 
having  been  gradually  increased  by  The  Stand- 
ard Oil  Company  to  $15,000  a  year,  until  Jan- 
uary 15,  1883,  when  that  company,  which  still 
held  that  amount  of  stock,  haTini?  decided  to 
reduce  the  expenses  and  to  change  the  manage- 
ment, a  new  l)oard  of  directors  was  chosen, 
not  embracing  the  plaintiff,  and  another  per- 
son, who  agreed  to  serve  without  salary,  was 
elected  vice  president  in  his  place.  At  the 
stockholders'  meeting  at  which  the  new  board 
of  directors  was  chosen  the  stock  belonging  to 
The  Standard  Oil  Company  was  voted  upon  by 
trustees  who  then  held  it  for  that  company, 
the  defendant  not  being  one  of  them.  To  the 
consideration  of  $137,500  expressed  in  the  con- 
veyance above  mentioned,  Messrs.  Archbold 
and  Vilas,  two  of  the  officers  of  The  Standard 
Oil  Company,  who  took  part  in  negotiating  the 
arrangement  with  C.  West  &  Sons,  agreea,  on 
behalf  of  their  cpmpan^,  to  add  $12,600,  bring- 
ing up  the  consideration  paid  to  0.  West  & 
Sons  to  the  sum  of  $150,000;  which  agreement 
was  carried  out. 

All  the  obligations  ever  entered  into  by  The 
Baltimore  United  Oil  Company,  or  by  The 
Standard  Oil  Company,  with  Uie  plaintiff  or 
with  the  firm  of  C.  West  &  Sons,  have  been 
fully  complied  with.  This  suit  is  not  brought 
against  either  of  those  companies,  nor  is  it 
brought  by  C.  West  &  Sons,  but  by  the  plain- 
tiff individually  against  the  defendant  individ- 
ually. The  instrument  of  conveyance  says 
notbini^  about  any  office  or  salary  for  the 
pUiintiff  in  The  Baltimore  United  Oil  Com 
pany.  The  plaintiff  knew,  prior  to  the  con- 
summation of  the  sale  by  C.  West&  Sons,  that 
the  defendant  was  acting  in  the  negotiations  as 
the  agent  of  The  Standard  Oil  Company,  and 
knew  also,  prior  to  the  organization  of  The 
Baltimore  United  Oil  Company,  that  the  con- 
trol of  it,  and  the  disposition  of  its  offices, 
rested  with  The  Standard  Oil  Company,  and 
knew  that  the  defendant  represented  that  com- 
pany, in  subscribing,  as  trustee,  for  the  5,050 
shares  of  stock.  He  admits,  in  his  testimony, 
that  he  believed  that  the  defendant  was  acting 
for  The  Standard  Oil  Company  in  the  transac- 
tion which  resulted  in  the  purchase  from  C.  West 
&  Sons,  and  in  the  agreement  alleged  to  have 
been  made.  The  case  claimed  by  the  plaintiff 
la  that,  in  addition  to  the  money  consideration 
for  the  sale  of  the  property,  there  was,  under 
the  circumstances  above  mentioned,  a  further 
consideration  in  the  individual  promise  of  the 
defendant  to  i  he  effect  alleged.  The  defendant 
denies  the  existence  in  fact  of  any  such  agree- 
ment on  his  part. 

The  plaintiff  prated  the  court  to  give  to  the 
Jury  the  following  mstructions,  each  of  which 
was  refused,  and  the  plaintiff  excepted:  1. 
"Although  the  jury  ma^r  find,  from  the  evi- 
dence, that,  in  negotiating  with  Messrs.  C. 
West  A  Sons  for  the  transfer  of  their  property 
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and  business  to  The  Baltimore  United  Oil  Com- 
pany of  Baltimore  County,  the  defendant  actea 
as  tne  agent  of  The  Stand.ard  Oil  Company  and 
was  known  to  the  plaintiff  to  be  so  acting,  ^et 
if  the  juiT  believe  that  the  defendant  was  him- 
self largely  interested  in  The  Standard  Oil  Com- 
pany as  a  stockholder,  and  in  the  organization 
of  The  Baltimore  United  Oil  Company  as  a 
means  of  enlarging  its  business  and  profits  and 
promoting  his  own  consequent  interest,  and 
believed  it  necessary  or  important  to  the  suc- 
cessful organization  of  The  Baltimore  United 
Oil  Company  and  the  promotion  of  his  own 
interests,  that  Messrs.  C.  West  &  Sons  should 
sell  to  it  their  property  and  business  and  with- 
draw from  competition  with  said  company, 
and  so  believing,  and  in  order  to  induce  the 
plaintiff  to  consent  to  such  sale  and  withdrawal, 
the  defendant  made  with  the  plaintiff,  on  his 
own  individual  behalf,  as  the  plaintiff  has  tes- 
tified, the  contract  to  which  likewise  the  plain- 
tiff has  testified,  then  the  defendant's  Agency 
of  The  Standard  Oil  Com  pany  and  the  plaintiff  s 
knowledge  of  it,  as  hereinbefore  stated,  are  no  1 51 J 
bar  to  plaintiff's  recovery  in  this  action."  2. 
•*If  the  jury  believe,  from  the  evidence,  that 
the  defendant  was  himself  largely  interested  in 
The  Standard  Oil  Company,  as  a  stockholder, 
and  in  the  organization  of  The  Baltimore  United 
Oil  Company  of  Baltimore  County  as  a  meaus 
of  enlarging  its  business  and  profits  and  pro- 
moting his  own  consequent  interests,  and  be- 
lieved it  necessary  or  important  to  the  successful 
organization  of  The  Baltimore  United  Oil  Com- 
pany and  the  promotion  of  his  own  interests, 
that  Messrs.  C.  West  &  Sons  should  sell  to  it 
their  property  and  business  and  withdraw  froiD 
competition  with  said  company,  and  that  the 
plaintiff  was  unwilling  to  unite  with  his  co 
partners  in  the  sale  and  transfer  of  their  said 
property  and  business  to  the  said  company, 
and  the  defendant,  to  induce  the  plainiiff  to 
unite  with  his  copartners  in  selling  and  trans- 
ferring their  said  business  and  property  to  the 
said  company,  contracted  and  agreed  with  the 
plaintiff  individually,  that,  if  he  would  so  unite 
in  said  sale  and  transfer,  he  should  have  a  per- 
manent position  in  said  company,  as  testitied 
to  by  the  plaintiff,  and  that,  bj  reason  of  said 
contract  and  promise  and  relying  thereon,  the 
plaintiff  did.  with  the  knowledge  and  consent 
of  his  copartners  as  to  said  contract  and  agree- 
ment made  with  the  plaintiff  individually,  unite 
with  his  copartners  in  the  sale  and  transfer  of 
the  said  property  and  business,  and  did  with- 
draw said  business  from  competition  with  the 
said  company;  and  shall  further  find  that  the 
defendant,  in  pursuance  of  said  contract  with 
the  plaintiff,  procured  the  appointment  of  the 
plaintiff  to  the  position  of  vice-president  of  the 
said  company,  and  that  the  plaintiff  accepted 
the  same  in  Accordance  with  said  contract,  and 
entered  upon  his  duties  as  such  officer,  and 
continued  in  the  discharge  of  the  same  for  the 
term  of  five  years,  and  until  he  was  removed 
therefrom,  and  that  such  removal  was  made  at 
the  instance  of  or  by  the  procurement  of  the 
defendant,  without  cause:  and  shall  further 
find,  that  the  plaintiff  was  willing,  and  ten- 
dered himself  willing,  to  fulfill  the  dtuties  of  the 
said  office  and  to  continue  permanently  to  do 
so,— then  their  verdict  must  be  for  the  plaintiff. 
for  so  much  as  they  may  find  he  has  been 
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damaged  by  the  failure  of  the  defendaDt  to 
comply  wita  bis  said  promise  and  agreement." 
Tbe  court  iufltructed  tbe  jury  as  follows : 
•*  If  they  find  tbat  tbe  alleped  contract  between 
tbe  plamtiff  and  the  defendant,  tbat  tbe  said 
plaintiff  should  have  permanent  employment 
as  an  officer  of  Tbe  Baltimore  United  Oil  Com- 
pany, at  a  salary  of  not  less  tbnn  $5,000  a  year, 
or  as  much  as  any  other  officer  of  said  com- 
pany received,  was  made  in  contemplation  tbat 
tbe  defendant  was  to  be  an  officer  of  said  com- 
pany and  to  control  a  majority  of  its  stock,  and 
that,  by  the  use  of  his  official  position  and  of 
tbe  control  of  said  ownership  of  stock,  he  was 
to  retain  said  plaintiff  in  office  and  fix  bis  sal- 
ary, as  admitted  by  tbe  said  plaintiff,  then  their 
TeVdict  must  be  for  the  defendant  upon  the  is- 
sues joined  in  this  case."  The  defendant  ex- 
cepted to  such  instruction. 

Tbat  instruction  was  based  upon  tbe  view 
tbat,  on  tbe  facts  stated  in  it,  tbe  alleged  con- 
tract was  void  as  against  public  policy.  On 
this  point  the  court  said:  **  There  is  no  allega- 
tion or  proof  tbat  there  was  at  any  time  such  a 
contract  for  permanent  employment  directly 
with  tbe  company,  or  that  the  existence  of  such 
a  contract  with  defendant  was  known  to  all 
the  stockholders  of  the  company;  so  tbat  it  re- 
sulted, if  tbe  contract  be  upheld,  tbat  whenever 
tbe  question  of  retaining  the  plaintiff  in  the 
company's  service  at  15,000  a  year  came  to  be 
▼oted  on,  tbe  defendant's  vote  was  to  be  influ 
enced  by  the  fact  tbat  he  was  to  be  liable  to  tbe 
plaintiff  in  large  damages  unless  tbe  company 
retained  him.  Either  the  company  must  pay 
bim  $5,000  a  year  or  the  defendant  must  make 
it  good  to  bim  out  of  bis  own  pocket.  This 
state  of  facts  serves  clearly  to  bring  the  case 
within  the  principle  of  the  ruling  in  Fuller  v. 
Dame,  18  Pick.  472,  and  Giurnsey  v.  Cdok,  120 
Mass.  601;  that  is  to  say,  it  was  a  contract  the 
purpose  and  effect  of  which  was  to  influence 
the  defendant  as  a  stockholder  and  officer  of 
of  the  company,  '  in  the  decision  of  a  question 
affecting  the  private  rights  of  others,  by  con- 
siderations foreign  to  those  rights,'  and  tbe  de- 
fendant, by  the  contract,  was  placed  under 
direct  and  Tery  powerful  '  inducement  to  dis- 
regard his  duties  to  other  members  of  tbe  cor- 
§  oration,  who  had  a  right  to  demand  bis 
isinterested  action  in  tbe  selection  of  suitable 
officers.'  He  was  to  be  in  a  relation  of  trust 
and  confidence,  which  would  require  him  to 
look  only  to  tbe  best  interests  of  the  whole,  un- 
influenced by  private  contracts.  We  think 
tbis  salutary  rule  is  applicable  in  this  case, 
notwithstanding  the  alleged  contract  was  not 
corruptly  made  for  private  gain  on  tbe  part  of 
tbe  defendant.  There  were  other  stockholders 
in  tbe  company.  The  defendant  and  Tbe 
Standard  Oil  Company,  for  whose  benefit  it  is 
alleged  the  contract  was  made,  were  not  all  the 
stockholders,  and  it  seems  to  us  that  it  was  cer 
tainly  tbe  riffht  of  those  other  stockholders  to 
have  the  defendant's  judgment,  as  an  officer  of 
the  company,  exercised  with  a  sole  regard  to 
tbe  interests  of  the  company." 

Tbe  court  also  instructed  the  jury  as  follows: 
"  Even  if  they  find  that  the  defendant  verbally 
promised  the  plaintiff,  as  part  of  tbe  considera- 
tion for  the  execution  by  him  of  tbe  contract 
offered  in  eyidence,  dated  December  15,  1877, 1 
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that  plaintiff  should  have  permanent  employ- 
ment as  an  officer  of  Tbe  United  Oil  Company 
of  Baltimore,  at  a  salary  of  not  less  than  $5,000 
a  year,  or  as  much  as  any  other  officer  of  said 
company,  and  that  plaintiff  agreed  that  be 
would  accept  such  employment  and  serve  said 
company  on  those  terms,  tbe  plaintiff  cannot 
recover  on  such  verbal  contract  and  their  ver- 
dict must  be  for  tbe  defendant"  The  plaintiff 
excepted  to  that  instruction. 

The  court  also  instructed  the  jury  as  follows: 
'*Tbe  plaintiff  has  offered  no  evidence  legally 
sufficient  to  sustain  the  allegations  contained 
in  his  amended  declaration,  and  is  not  entitled 
to  recover  in  tbis  action."  The  plaintiff  ex- 
cepted to  that  instruction,  tbe  court  having  re- 
marked in  regard  to  it:  "  The  alleged  contract 
being,  for  tbe  reasons  we  have  already  stated, 
presumably  void  on  grounds  of  public  policy, 
there  must  be  affirmative  proof  to  sustain  the 
allegation  of  the  amendment  that  the  defend- 
ant 'was  and  continued  able,  lawfully  and 
properly,  and  to  tbe  interest  and  advantage  of 
said  company,  and  with  and  by  its  full  consent 
and  approval  and  that  of  its  stockholders,  to 
retain  tbe  plaintiff  in  the  employment  of  said 
company.'  We  do  not  find  any  evidence  to 
this  effect  which,  in  our  judgment,  could  be  [5 
properly  submitted  to  tbe  jury." 

Tbe  first  instruction  virtually  took  the  case 
from  the  jury,  although  it  appears  that,  on  a 
prayer  by  the  defendant  to  the  court  to  instruct  [5 
the  jury  that  tbe  plaintiff  bad  offerel  no  evi- 
dence legall^r  sufficient  to  entitle  him  to  recover, 
and  tbat  their  verdict  must  be  for  the  defend- 
ant, the  court  refused  to  grant  tbat  prayer. 

We  think  that  under  no  circumstances  could 
the  plaintiff  recover  in  this  action,  for  the  rea- 
son that  the  alleged  contract  was  void  as  against 
public  policy,  and  tbat  the  first  instruction  to 
the  jury  was  correct  From  tbe  plaintiff's  own 
testimony  it  appears  that  bis  only  reliance  was 
on  the  use  of  the  defendant's  influence  as  an 
officer  of  The  Baltimore  United  Oil  Company, 
and  on  bis  control  over  tbe  stock  in  tbat  com- 
pany held  by  Tbe  Standard  Oil  Company.  The 
plaintiff  says  of  tbe  defendant:  "He  was  to  be 
president  of  the  company,  and  I  supposed  he 
would  remain  there  and  continue  me  and  keep 
me  in  tbe  position  as  vice-president  and  general 
manager.  If  he  was  to  he  president  and  hold 
five  sixths  of  the  stock  and  continue  to  hold  it» 
it  was  a  surety  tbat  I  should  remain  in  the  posi- 
tion." 

Tbe  agreement  alleged  to  have  been  made 
was  one  on  the  part  of  tbe  defendant  whereby 
he  might  be  required  to  act  contrary  to  tbe 
duty  which,  as  an  officer  of  The  Baltimore 
United  Oil  Company,  he  owed  to  that  company 
and  to  tbe  stockholders  other  than  the  plaintiff. 
The  same  rule  which  is  applicable  to  tbe  case 
of  a  public  office  applies  to  the  present  case, 
although  it  does  not  appear  tbat  tbe  defendant 
was  to  receive  direct  personal  pecuniary  com- 
pensation  or  gain  for  what  be  was  to  do.  The 
plaintiff,  on  his  own  showing,  dealt  with  the 
defendant  in  reference  to  the  fiduciary  relation 
which  the  latter  bore  to  the  stockholders,  both 
of  The  Standard  Oil  Company  and  of  The 
Baltimore  United  Oil  Company.  Tbe  agree- 
ment alleged  was  an  agreement  which  bound 
the  defendant  as  to  bis  future  action  as  a  di- 
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and  an  agreement  to  keep  the  plaintiff  perma-  v. 

nentty  in  the  position  of  vice-president  of  that  LUKE  VOORHEES. 

company,  irrespective    of   its    interests.     It 

amounted  to  a  stipulation  on  the  part  of  the  (See  S.  C.  Beporter^i  ed.  660-550 

defendant  that  no  continf^ency  should  happen 

which  should  require  a  change  of  management  Mail  contract— -when  money  paid  for  e:rpedited 

and  a  reduction  of  expenses.  iervice  cannot  be  reeocered  haek—etateinent  ef 

The  principle  involved  is  well  settled  in  re-  eorUraetor — aUegaiione, 
gard  to  public  employments.    Meguire  Y.Cor- 

wive,  101  U.  S.  108,  111  [25:889, 906];  Oecanyan  L  Moneys  paid  for  oarrjlnff  the  maOs  cannot  be 

V.  Winchester  R  Arms  Co.  108  U.  S.  261,  272,  recovered  back  by  the  United  States,  as  illegally 

278  [26:589,  6441.    The  same  doctrine  has  been  Pftid,  where  it  is  not  alleged  that  the  money  was 

applied  to  the  directors  of  a  private  corpora-  P**d  under  a  mistake  of  fact  on  the  part  of  the 

tion,  charged  with  duties  of  a  fiduciary  char-  Po«t-Oi!lce  authorities,  nor  that  any  false  state- 

acter  to  private  parties,  on  the  view  that  it  is  J?^°*  ^'  erroneous  repreeentatlons  were  made  od 

public  policy  to  iecure  fidelity  in  the  discharge  ^/JTm™  fn^ml^d'S^^n^^ 

of  such^utiw.   Warden  v.  Union  P,  R,  Co.  l68  Sf^ J^iol^*'''  "*"  ^^  *''"**  "''''**  ^""^"^ 

U.  8.  651. 6^126:509  511];  ^^^tocklron  Go  ,    ^  J^  ^^^            ,  contractwas  for  a  sixty-two 

JaJ^a^n^^'i  *  ^'  ^t«;?«<?n  Co.  129  U.  8.  W8  ^our  schedule,  the  fact  that  the  contractor  per- 

[82^19],  and^ses  there  cited,  especially  FuUer  formed  the  service  on  a  schedule  of  forty-three 

V.  Dame,  18  Pick.  472, 488.     Bee  also  uuemsey  hours  as  a  matter  of  private  enterprise  is  not  in- 

V.  Cook,  120  Mass.  501,  and  Woodruff  y.  Went-  consistent  with  his  sworn  statement  "that  it  wUI 

icorth,  183  Mass.  809,  814.  take  fifty  per  cent  more  men  and  horses  to  per- 

We  think  this  principle  is  equally  applicable,  form  the  mail  service  on  a  reduced  schedule 
on  the  ground  oi  public  policy,  although  there  from  sixty-two  hours  to  forty-three  hours  in 
was  not  to  be  any  direct  private  gain  to  the  de-  summer  and  fifty  hours  in  winter."   He  could,  at 
fendant;  for,  as  was  said  by  the  circuit  court  "*y  *^™®'  abandon  his  forty-three  hour  schedule 
in  this  case,  it  was  the  right  of  the  other  stock-  J^^  »^^P*  ***«  sixty-two  hour  schedule  named  in 
holders  in  The  Baltimore  United  Oil  Company  .  ^^  contract.                           .    „  __  .w  .  .^ 
"to  have  the  defendant's    judgment,   as  an  8.   In  such  case,  where  it  to  not  aUeged  that  the 
oflacer  of  the  company,  exercis^  with  a  sole  <lefe"<'a°t  didnotuseflfty  per  cent  more  meo 
X«»I^^   L  iK^  irTliZ^f-  ^f  uTa^wirxonw  »»     A  ^^d  horscsuuder  thecxpcdlted  schedule  than  waa 
regard  to  the  interests  of  the  company.      A  necessary  in  carrying  the  mails  on  a  sixty-two 
personal  liabilitv  for  damages  on  the  part  of  ^our  schedule,  nor  that  the  cost  of  the  expedited 
the  defendant.  In  case  the  plamtiti  soould  be  service  was  excessive,  the  increased  compenaa- 
removed  after  an  agreement  of  the  character  tion  paid  defendant  cannot  be  recovered  back, 
alleged,  was  calculated  to  be  a  strong  incentive  [No.  282.] 
16  the  defendant  to  act  contrary  to  the  true  in-  Argued  Apr,  18,19, 1890.  Decided  May  19, 1890^ 
terests  of  the  company  and  of  its  other  stock- 
holders.   BUn  \jl^i^»on    45  N.  Y.  22;  1  to  ERROR  to  the  Circuit  Court  of  the  Unit- 
Mora  wetz,  Corp.  g§  516,  519.  i  ed  States  for  the  DUtrict  of  Nebraska  to 

These  views  cover  also  the  last  instruction  review  a  iudgment  sustaining  a  demurrer  inter- 
to  the  jury;  and  it  becomes  unnecessary  to  ex-  ^^^  ^y  defendant  to  the  petition  in  an  action 
amine  the  question  raised  as  to  the  second  in-  ^y  ^i,g  United  States  to  recover  moneys  iUegal- 
•truction,  which  was  to  the  effect  that,  as  the  ,y  p^j^j  ^iie  defendant  for  carrying  the  maila. 
alleged  contract  was  not  in  writing,  the  plain-  Affirmed 

tiflf  could  not  recover  upon  it,  because  it  was  \^^  f^^ts  are  stated  in  the  opinion. 

Invabd  under  Uie  fifth  clause  of  the  fourth  jfr,  Wm.  A,  Manir,  Asaietant  Atty^Qen. , 

section  of  the  Statute  of  Frauds  of  Maryland,  ^^^  plaintiff  in  errror 

as  being  an  agreement  not  to  be  performed  jf^    j„^.  l.  Webster  for  defendant  in 

within  the  space  of  one  year  from  the  making  ^rror 
thereof:    for,  even  though  that  might  have 

been  an  erroneous  instruction,  it  did  no  harm  .,     -    . ._  «              j^n„^«<^  ♦k^  ^««««^^ 

to  the  plaintiff,  because  he  cpuld  not  recover  ,^*-'  «^«^  ^•«"  deUvered  the  opinion 

in  any  avent.    Decry  v.  Cray,  72  U.  S.  5  Wall.  0'^°?  ^"'^'.^  .«.,^„  .♦  ,.„  K«.„«fct  i«  ♦!.* 

795,  «()7  [18:658,657);  The  Moofe  v.  RisUy,  77  ^Jj"  ^t'  ^  /^i^nnifiH^ST.ti^^^^^^       .^1 

U.  S.  10  Wall.  91.  m  [19:850,8581;  Deeiy  v.  ^^^^^l^'^.^^yj^®^?"^^^ 

Cray,  77  U.  S.  10  Wall.'268,  272  [rt:887, 890];  X?'''^^.'  wI^„%i?c^i?S^.H  him 

Brt&t  V.  Brock,  77  U.  S.  10  Wall.  519, 51Wri9:  alleged  to  have  been  illegally  paid  him  for  car- 

1002. 10041;  Barth  ▼.  aiee,  79  U.  S.  12  Wall.  ^]^  ™  ™"'i^-  ^,.,.       ^.^  ^^  ,^^  .«..    ^* 

400/408  [S0:898.  8941;  2W«f«  Case,  88  U.  8.  .  T^^Slf"1f ^1  wi^nf^ A^  J^L^^  ?! 

16Wall.(k)4,517pi:^.898];  Walhrunv. Bab-  J^^J.  ^?%7*o"l^'^^i?'^^^^^^^^^ 

bitt,  88  U.  S.  16  Wall.  577,  580,  581  {21:489);  the  year  1878,  a  contract  was  entered  into  be- 

Deeatur  Bank  v.  8t.  LouU  Bank,  88  U.  S.  21  „,^     ^.#^««,-»^#«ni««#/.«.  .-^t  .*«/f^  ««^ 

Wall.   294,  801   [22:560,  5621;    McT^ore  v.  ,,??!?v"-^*!^^CSLS2SS^  SiSf^rS^ 

^.^Aii:^  ^r^'  ^•/*'^'il?.^-  ®V.^®1^^!?  states  V.  Bank  of  Washington,  8:  299. 

[28:527,5801;  Lancaster  v.  CoUtne,  115  U.  S.  ^ut  action  to  recover  back  dutiet  paid  undorpro^ 

222.227  ^:878,^5],   and  cases  there  cited;  te^e,  see  nof«  to  Greely  v.  Thompson,  13: 896. 

Evane  v.  Pike,  118  U.  8.  241, 250  [80;284«  287].  A9  to  pavment,  when  voluntary :  when  may  he  ra» 

Judgment  termed,  covered  ixiclc— see  note  to  Little  v.  Bowers,  33:  lOltt. 
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iwttQ  the  PoBlmastcrQeDera]  and  the  defend-  venal  of  tbe  Judgment  are  KCtlona  8981  and 

•nt,  b;  tbe  terms  of  whicb  the  latter  agreed  to  W57  of  tbe  Revised  Statutes. 

carr7  the  mails  of  the  United  States  over  route  They  are  as  follows: 

No  M.MO.  from  Fargo  to  Pembina^  Dakota  ,.g^  3„,    ^^  „„  silowsnce  shall  b. 

ud  bark  ..J  times  a  week,  on  J  sehedule  olB  ^   ,           ,         „  „,  „,^|„„  ,„  o„^i„ , 

ifl  ',S"J'.  ,'.     ,S«  S    •■'■«»■  ?™-  the  mail  utrfess  thereby  the  emplovment  of  ad. 

On  the  30th  of  July,  1878  by  resaon  of  certain  j,,,^^^  ,^j  „j  ^,„  ,,  ^  J,  j,oessary, 

i«,ues(a  md  s  Ktit.on  obtained  bv  thedefend-  ^  ^  ^^^  ^„  „,,  ,jai„„„„  eompcnsailoo 

ant  and  his  agenU  and   empioyfe  acting  for  ,             „„  g,„,„  proiionion  to  the  addi- 

Wm,  „p,»,nt,ngihattnebu.,n...,nl„eaisof  ,|„„^  .took  anTS.rrieSin'oees.trily  empioyeJ 

ae  conniry  dong  the  route  demanded  the  ea-  ^       j    oompensalion  lu  the  oHgiial  olntAct 

pritlmg  of  the  sehrinle  time  to  «  homa,  ^           j    £^j  „j  ,„^      nStesssrilj  em- 

]    which  were  forwarded  to  the  PoetmasterClen-  ^^^^^  in  it.  eveontinn  ■■ 


l.tyoralthesolicitsloi^  of  the  Oelendant.       ,i^    ^,    In  all  esse,  where  money  ha, 
order  wu  made  by  that  olllcer  to  take  ,f.  ,j    ,„_i ^^  ^,         p„,  i)ni„ 

f«a  ingnst  1  1878,eipediting  tl^e  scb«lu^e  nepatlment  under  the  protenae  that  aervlc, 

and  reducng  the  running  time  npm.  which  the  [„''j„„  performed  theJefor,  when.  In  fact, 

mallwasrequtredtobecmedoverlhatrouteto  ,„t  ^^S^t,.  „„  t^„  p,rf„„,i„„  .j". 

a  hoursin  .utnmer  si^d  50  hours  in  winter,  and  |„„„„,|  ji„„a;,  for  morcaSKi  service  aolnally 

allowing  an  .Mllon.l  Slim  therefor  of^SOl  „,j,^    „1„  ,,,  ,aji,|„„,i  ,ll„„,nce  ei 

So  mrrcl  of  lb.  alore.uiid  order  as  allowed  the  ,^,  ,,,;  ,„„  ,j|eh.  according  to  law,  might 

defendant   he  additional  pay  (whloh  he  after-  ^  j„„„    t,„  been  allowed  tlerefor,  and  It. 

warna  received,  frum  time  to  ime)wjs  made  ,f  „n„'j^  „t,„  „„,  „,  ih.'nepart. 
upon  the  basis  of  his  swoju  sUlement.  as  fol  ^      ^        ,j       ,„y'p,^a  in  eonse- 

lows:      I  hereby  certily  that  t  will  lake  «ny  ^,  ,„„j„i„,  „p^'„,S„ns.  or  by  the 

per  cent  more  men  and  lor^  to  perform  m„l  J^.      ^     eoilnslon  or  misconduct  of  any  oincer 

service  on  "^^O*','"^  S  .w,v  »o  "  «""'  «mpl»y6  l»  "•  P""'  «"'«■.  "» 

bins,  on  a  reduced  .ch«lnle  from  sl.iy-lwo  p„„„,„.^,^„,   ,h,„    Suso   suit    ti   bo 

boors  to  foity-thr«,  hours  In  summer  and  «tly  ^^^^j,  „  ,^„,  ^^  ^„^  ^,  fraudulent 

T?e'°pe'S°on  then  alleged  th.t  from  tbe  he-  W™"  "  "»"•  -'"■  I""""'  """""■ 
giDoEag  of  tbe  mail  service  od  tbe  afoieaaid  The  cue  relied  upoD  in  support  of  tbe  cott- 
TOute,  under  tbe  defend  ant's  contract,  (be  mail  teation  of  tbe  plnintiff  Id  error  ia  TTniUd  Stattt 
waainfactcarriedoyer  tberouLeonaBchediile  t.  Barloa,  1S2  U.  8.  271  [83:8461.  That  case 
of  lesa  Ibsn  43  hours,  aod  'was  bo  beicfc  carried  la  not  io  any  of  Its  features  analogous  to  th* 
at  tbe  time  tbe  ordnexpediiing  theservice  waa  one  at  bar.  It  was  aa  action  brougbi  bv  the 
made;  that  ibe  defeodsnt  was  enjciL^  In  run-  United  Stales  to  recover  from  tbe  defendants, 
nlnf  a  line  of  ataee  coaches  over  Ibe  route  and  sub- con  tractors  for  cairjing  the  mails,  mooeya 
carried  tbe  roair  upon  bis  stafres,  upon  a  paid  to  them  under  a  mistake  caused  by  their 
•cbedule  of  less  than  43  hours,  for  bis  own  coa-  false  representations  as  to  tbe  service. 
Tenience  and  advaDtage;  and  that  no  addi-  Tbe  court  held  that  tbe  action  was  maintain- 
tloDal  stock  and  carriers  were  employed  or  able  upon  two  ftrounds:  (t)  that  tbe  moneys 
rendered  necessary,  over  and  above  tbe  num-  sued  for,  at  least  that  portion  which  could  be 
ber  actually  employed  and  used  by  Ibe  defend-  recovered  hack,  consisted  of  an  additional  al- 
ant  In  performing  the  service  under  tbe  nrif^-  lowance  lo  the  defendant  of  (15,994.77  eacb 
IdsI  contract,  by  reason  of  tbe  order  expediting  year,  for  an  expedited  service  ordered  by  tlio 
tbe  service  as  aforesaid,  nor  was  tbe  actual  Deparlment  upon  a  false  estimate  of  tbe  ad- 
apted Increased,  but  the  defendant  continued  ditlona)  nccescar;  expenses,  which  bsd  been 
to  carry  the  mails  upon  an  actual  schedule  of  adopted  and  acied  on,  upon  tbe  false  represcn- 
leas  than  48  hours,  jusi  as  he  bad  done  before,  tatinns  of  the  defendant,  as  lo  the  additional 

It  was  then  alleged  that  tbe  extra  allowance  number  of  men  and  animals  required  for  such 

of  $8,Gi0O,  made  by  the  Postmaster  General  as  eipediled  service;  (Z)  that  the  moneys  an  sl- 

kforesaid,  was  wllbout  authority  of  law,  and  lowed  had  been  paid  out  of  tbe  funds  of  the 

waa  paid  to  defendant  and  received  by  him  in  Post-Offlce    Department,    under  tbe  pretense 

violation  of  section  8961  of  tbe  Revised  Slat-  that  service  hod  been  performed  therefor,  when. 

ntds;  and  that  the  whole  amount  so  paid  to  in  fact,  vicb  service  bsd  not  been  performed. 

btm.  from  time  to  time,  between  tbe  1st  day  of  After  referring  to  BectionaSSSI  and  4057  of  tbe 

August,  1878,  and  tbe  9tb  day  of  July,  1881,  Revised  Statutes,  Mr.  Jvtliu  Field,  delivering 

was  114,342. G 3,  for  which  sum,  with  interest  the  opinion  of  tbe  court,  said:  "These  sections 

at  6  per  cent  per  annum  from  said  last  date,  would  seem  to  cover  (be  present  case.     It  cKn- 

•nd  also  for  coats,  the  plaintiff  prayed  judg  not  be  pretended  that  tbe  allowance  for  ez- 

ment.  pedlting  tbe  service  over  the  new  mule  was 

The  defendant  interposed    a    general    de-  not  made  upon  erroneous  representations.    It 

]     mnrrer,  which  was  sustained  by  the  court  In  a  Isadmiited  ihat  such  was  their  character."    In 

kj.........  .^^A^.^^  ■«„,.-._K...  1  leoa  ._j  .1..  another  part  of  the  opinion  he  said:  "It  ap- 
pears that  Ibe  sums  thus  allowed  and  paid  to 
the    Bub  contractoia   for   stoclt    and   carriera, 

Tbe  aeslgnment  of  error  Is  a  general  one,  which  were  never  required  and    never  em- 

and  ia  merely  to  tbe  effect  that  (he  demurrer  ployed, ag^regatedtSB. G93.98,  conslitutingthe 

•bould  have  been  overruled  and  judgment  en-  principsl  item  in  the  amount  claimed  in  Ibia 

tered  for  tbe  Uoiled  Statea.  action."    The  whole  line  of  argument  in  the 

Tbe  Statutes  relied  upon  to  support  a  re-  opinion,  upon  the  facta  then  stated,  la  readllv 
1S5  D.  8.  <UA 
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observed  to  be  inapplicable  to  the  facts  alleged  only  the  privileffes  and  immanities  of  dtlzena  of 

in  the  petition  in  this  case.    In  that  cose  there  ^*'  State. 

was  n  pure  mistake  of  fact  upon  which  the  8-  A  city  Id  Michigan,  in  the  discharge  of  its  pub- 
Post- OfHce  authorities  acted,  and  there  was  ho  ^"ty  in  respect  to  keeping  the  streets  and 
«lso  fraud  upon  the  part  of  the  contractor,  in  sidewallcs  in  repair,  is  under  no  higher  or  dlffer- 

mnkiDg  the  false  statement  that  additional  men  f "*  oJ'V^^V^.?!^.*  ''*^*^°  ""*  ^^"^  ^"^  ^  """^  "^ 

and  horees  were  necessary  to  perform  the  serv-  ^"^  ^"^"^  ^'  Michigan.   ^^^  ^ 

ice  on  the  expedited  schedule.  ^,^  ^     .^  gg  ^£9,' 1890.    Decided  May  19, 

In  this  case  there  is  no  alleviation  in  the  pe-  ^          *^          '      2890 
tition  that  the  money  sued  for  was  allowed  and 

paid  under  a  mistiik'e  of  fact  on  the  part  of  the  j^  ERROR  to  the  Circnit  Court  of  the  United 

Post-Ofnce  authoriiies,  in  making  the  change  i    g,^j^  ^^^  ^^^  E3g^^^  j^^^^^^^  ^,  Michigan 

of  schedule.     Nor  does  the  petition  allege  that  ^  ^^j^^  ^  judgment  for  injuries  receive/by 

any  false  statement  or  any  erroneous  represen-  pjaimiff,  a  citizen  of  Ohio,  in  consequence  of  a 

tations  were  made  on  tlie  part  of  the  con-  g^^^^^  j^  ^  sidewalk  in  the  City  of  Detroit 

tractor,  or  that  any  sum  was  allowed  and  paid  i^^f^g^ 

to  the  defendant,  for  men  and  horses  never  r^^^  ^;^^  ^  ^^^  ^^  ^^^  opinion, 

required  and  never  employed     His  ongmd  ^^  ^            jj^  Duffleid.  for  plaintiflf  in 

contract  was  for  a  62-hour  schedule.     The  fact  qytov 

that  he  did  perform  the  service  on  a  schedule  jj^^^^  ^^^  j^^  ^j  ^1,^  g,^^^  ^^  Michigan,  as 

of  43  hours  as  a  matter  of  pnvate  enterprise  eon.irued  by  the  Supreme  Court  of  the  State, 

for  transporting  express  matter  and  passengers.  ^^^  ^ity  wai  not  liable  in  this  case, 

as  an  accommodation  to  the  people  along  the  j^^^^^  ^  Blackeby,  21  Mich.  84;  Detroit  v. 

^'?'  /.!,?'iM°'''??i'lT«J^^^^  ^'^  '1;'''°  ^^'^'^'  Putnam,  46  Mich.  263;  Deborah  Church  v.  De^ 

cate  -that  it  will  lake  fifty  per  cent  more  men  ^^^  ^  ^^^  j^     332  54  Mich.  671;  Brevoort 

and  horses  to  perform  mail  service  .  .  .  on  a  ^  jj^^^^^  ^  ^^j.^l,  82'2. 

reduced    schedule   from    sixty-two   hours  to  ^he  coislruction  of  the  local  laws  of  the 

forty  three  hours  m  sunimer  and  fifty  hours  in  ^^^^  ^    ^^^  ^^^^  ^^^  ^3  eonclusive  upon  the 

winter.*'    He  was  at  liberty  at  any  lime  to  f^^^^]  "Jjourts 

abandon  his  43  hour  schedule  and  adopt  the  ciaibame  County  v.  Brooke,  111  U.  8.  401 

«2-liour  schedule  named  in  hte  con  ract  ^28:  471):  Bvchery  CheeJiire  R.  Co.  125  U.  8. 

Bytheiermsof  section  8961  of  the  Revised  555(31/795).   ChHety  y.  Pridgeon^n  V.  8.  4 

Statutes  increased  compensation  for  expedited  Wall.  196(18:822);  5mi«A  v.  K^noehen^^V.Q. 

service  is  to  be  calculated  upon  the  basis  of  ^^^^   l98(12:666);Z.t/^^rv.  ii9rden;48  U.  8. 

the  necessary  men  and  stock  rec^uired  to  per-  ^  ^ow.  1  (12:  581);  Oelpeke  v.  Dubuque,  68  U. 

form  the  service  under  the  original  contract,  g  ^  wall.  175  (17:  620);  RavdaU  y  Brigham. 

It  is  not  alleged  that  the  defendant  did  not  use  .74  u.  3.  7  Wall.  523  (19:285);  Elrmoood  Twp.  ▼ 


alleged  that  the  cost  of  the  expedited  service  ^^^^^  ^^^     105  u.  s.  667  (26:  m4). 

was  excessive     We  see  no  such  false  repre-  ^^    p^  ^^   Canfleid.  for    defendant  in 

fentations  by  the  defendant,  nor  such  mistake  g,^^j.. 

by  the  Post-Oflace.  set  forth  in  thU  petition,  as  Municipal  corporations  in  a  case  like  tbia 

would  jusi  ify  a  recovery  m  this  case,  and  (he  ^^  ijable  for  inj\iries  resulting  from  defective 

judgment  of  the  court  below  sustaining  Vie  d^  ^^^^3  ^^  sidewalks. 

murrer  u  t/iertfore  afflrmed.  Weiohtman  v.  Washington,  66  U.  8. 1  Black, 

Mr.  Justice  Field  did  not  sit  in  this  rase  or  89  (17:  62);   Chicago  v.  Roibins,  67  U.  8.  3 

take  any  part  in  its  decision.  Black,  418  (17:  298);  Neln-aska  v.  Campbell,  67 

U.  8. 2  Black,  590  (17:  271):  Rohbins  v.  Cfiicago, 
71   U.  8.  4  Wall.  667  (18:  427);  Ecanston  v. 

THE  CITY  OF  DETROIT,  Hff.  tn  Err.,  ^   Sheffield,  71   U.   8.  4  Wall.  194  (18:  419); 

*•  Manchester  v.  Ericsson,  106  U.  8.  847  (26: 1099); 

ELIZABETH   8.  OSBORNE.  Barnes  ▼.  District  of  Columbia,  91  U.  8.  640 

(28:  440). 

(See  8.  a  Reporter's  ed.  4a»-mj  The  decision  in  the  Dlackeiby  Case,  21  Mich. 

--.  • .        ,           ...  ..,..    ^      .  ^     .    i^  J  84.  does  not  constitute  the  local  law  of  the 

Michigan  lois  as  to  UaMtty  for  tnfu^  8tate  within  the  true  meaning  of  the  term 

fectipe  stdeicalk^-ciitten  ofoQur  Btats-^uty  .-local"  law.  nor  is  it  conclusive  evidence  of 

9J^ty'  what  the  local  law  of  the  State  is;  and  there- 

%    TiryAt^  «iia  *^,ii«,<..  ^#  ♦».-*  fi»^«.^^  o«,„.»  ^*  ^orc  thls  court  is  not  bound  to  follow  it. 

m  damaffcs  for  personal  Injuries  for  defects  in  5^5?5^»  ^^*  "'  ^^,\^  ^-  ,Ai?T   o  ik^ 

sidewalks,  and  such  bein^  thesetUed  Uw  of  the  (21:  757);  Burgeu  v.  Seltgman,  107  U.  B.  20-88 

State,  it  is  bindinflT  upon  the  federal  courts.  (27:  359-365);  Delmas  v.  Merchants  Mut,  Ins, 

«L   A  cittsen  of  another  State  going  into  Michigan  Oo-  81  U.  8.  14  Wall.  668  (20:  769):  Pana  v. 

Is  enUUed,  under  the  Federal  OonsUtuUon,  to  Bowler,  107  U.  6.  629-640  (27:  424-428);  Oliver 


NOTK.— .^f  to  XiabOity  to  repair  hiifiiways  in  United 
States;  safety  and  eonvenienee  of,  a  mixed  question 
4tf  law  and  /act,— eee  fioU  to  Fltoh  v.  Crdlgbton, 


As  to  liability  of  third  persons  to  eUy  or  town  for 
dama^oes  recovered  against  if.  for  injitrles  from  o6> 
structions  or  defects  in  struts^  see  note  to  Chicago  t* 
Bobbins,  17: 290. 
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^.  Rumford  Chemieal  Works,  109  U.  8.  83  (27: 
864);  Swift  ▼.  ^aw.  41  D.  S.  16  Pet.  1  (10: 
865.;  Hough  v.  Texas  d  P.  R.  Co.  100  U.  8. 
213-226  (25:  612^18);  Brooklyn  City  db  N.  T, 
R.  Co.  V.  National  Bank,  102  U.  8. 14  (26:  61); 
Chicago  t.  RMins,  67  U.  8.  2  Black,  418  (17: 
298);  Barnes  ▼.  District  of  Columbia,  91  U.  8. 
540  (23:  440). 

The  circuit  court  in  Micbigau  has  uniformly 
refused  to  follow  the  Blackwy  Case. 

Dd)orah  Church  v.  Detroit,  7  West.  Rep.  832, 
64  Mich.  571;  Deiroii  v.  Chaffee,  70  Mich.  80. 

When  a  case  involving  only  general  prin- 
ciples and  general  rules  comes  mfore  the  fed- 
eral court,  whether  it  be  one  of  contract  or 
tort,  the  federal  court  must  decide  it  accord- 
ing to  its  own  Judgment  and  is  not  bound  to 
follow  a  state  decision,  if  such  decision  is  con- 
trary to  well-settled  law. 

Hough  V.  Texas  dk  P.  R.  Co.  100  U.  8.  218, 
226  (25:  612,  618);  Michigan  C.  R.  Co.  ▼.  My- 
HcJc,  107  U.  8.  102,  109  (27:  325,  327);  Brook- 
lyn  City  db  N.  T.  B.  Co.  v.  National  Bank,  102 
U.  8.  14  (26:  61). 

^  -'  Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  November  19,  1883,  the  defendant  In 
«rror,  while  walking  on  Church  8treet,  in  the 
•Citv  of  Detroit,  was  thrown  to  the  ground 
«nd  received  severe  personal  injuries  in  conse- 
quence of  a  defect  in  the  sidewalk.  For  these 
injuries  she,  as  a  citizen  of  Ohio,  brought  her 
action  in  the  circuit  court  of  the  United  States 
■against  the  City,  and  recovered  a  verdict  and 
Judgment  for  ten  thousand  dollars.  32  Fed. 
nep.  37.  The  City  alleges  error,  and  its  prin- 
cipal contention  is  that  under  the  rulings  of 
the  Supreme  Court  of  Michigan  municipal  cor- 
porations are  not  liable  in  damages  for  per- 
gonal injuries  of  this  nature,  and  that  such  be- 
ing the  settled  law  of  the  State,  it  is  biuding 
upon  the  federal  courts. 

This  contention  suggests  two  inquiries:  first. 
What  is  the  settled  law  of  Michigan?  and, 
second.  If  it  be  as  claimed,  is  it  binding  upon 
the  federal  courts?  The  answer  to  the  first 
inquiry  is  easy  and  clear.  The  precise  ques- 
tion was  presented  in  1870  to  the  Supreme 
Court  of  Michigan,  in  the  case  of  Detroit  v. 
Blackebv,  21  Mich.  84.  In  that  case  the  injury 
resulted  from  a  defect  in  the  streets,  and  from 
failure  to  keep  them  in  proper  repair.  Under 
the  laws  then  in  force,  both  the  power  and  the 
duty  of  keeping  streets  in  repair  was  vested  in 
the  city;  but  the  supreme  court  held  that  this 
^ft0fl]  duty  was  to  the  public,  and  not  to  private  indi- 
viduals, the  mere  neglect  of  whiph  was  a  non- 
feasance only,  for  which  no  private  action  in 
damages  arose.  The  power  of  the  Legislature 
to  create  a  liabilitv  to  private  suit  was  con- 
ceded; but  it  was  aecided  that,  in  the  absence 
of  express  action  of  the  Legislature  creating 
such  liabilii^v,  the  mere  grant  of  the  power  and 
the  imposition  of  the  duty  to  keep  streets  in 
cvpair  was  not  sufficient  to  sustain  a  private 
action  for  'injuries  resulting  from  a  failure  to 
keep  such  streets  in  repair.  This  doctrine  has 
never  been  departed  from  by  the  Supreme 
Court  of  that  State;  and  no  action  baa  ever 
been  taken  by  the  Legislature,  up  to  the  time 
of  this  accident,  to  change  the  rule  of  liability 
thus  announced.    In  1879  (chap.  224,  Laws  of 


1879)  an  Act  of  the  Legislature  was  passed  for 
the  collection  of  damages  sustained  by  reason 
of  defective  public  highways,  streets,  bridges, 
cross-walks  and  culverts.  That  Statute  came 
before  the  supreme  court  for  examination  in 
the  case  of  Detroit  v.  Putnam,  45  Mich.  \im, 
and  it  was  held,  first,  that  '*  a  statutory  liabil* 
Ity  created  in  derogation  to  common  law  can- 
not be  enlar^d  by  construction;"  and,  seo- 
rndly,  that  the  Act,  omitting  sidewalks,  left 
the  law  in  respect  to  sidewalks  not  in  repair  as 
it  was  before;  and  that  no  private  action  against 
the  city  for  damages  springing  from  a  defect* 
ive  sidewalk  could  be  maintained.  In  Ddwrah 
Church  V.  Detroit,  64  Mich.  571,  an  Act  par- 
porting  to  extend  the  liability  of  municipal 
corporations  to  the  case  of  damages  resulting 
from  defective  sidewalks  was  declared  uncon- 
stitutional. Thus,  by  the  concurrent  action 
and  judgment  of  the  Legislature  and  the  Su- 
preme Court  of  the  State  of  Michigan  there 
was,  up  to  and  beyond  the  time  of  the  injury 
complained  of  in  this  action,  no  liability  on  the 
part  of  a  municipality  for  such  injuries.  The 
case  of  Detroit  v.  Chaffee,  70  Mich.  80,  in  no 
manner  conflicts  with  this  established  rule. 
In  that  case  a  judgment  had  been  obtained 
against  the  city  in  the  United  States  circuit 
court  for  personal  injuries  caused  bv  a  defect- 
ive sidewalk  in  front  of  a  lot  owned  by  Chaf- 
fee. The  city  had  no  ri^ht  of  appeal  to  this 
court — the  judgment  being  under  five  thou- 
sand dollars— and  brought  its  action  against 
Chaffee,  the  owner  of  the  lot,  under  section  57, 
page  614,  Stat.  Mich.  18S3.  which  provides 
that  "  the  common  council  shall  have  power  to 
provide  and  ordain  by  ordinance  that  when- 
ever anv  sidewalk  requires  to  be  built  or  re- 
paired the  said  council  may  direct  the  board  of 
public  works  to  notify  the  owner,  a^nt  or 
occupant  of  any  lot  or  parcel  of  land  m  front 
of  or  adjacent  to  which  such  walk  is  reouired 
to  be  built  or  repaired,  to  build  or  repair  the 
same,  and  that  ii  such  agent,  owner  or  occu- 
pant shall  neglect,  for  a  time  to  be  specified  in 
the  ordinance,  to  do  such  building  or  repair- 
ing, it  shall  be  the  duty  of  the  said  board  to  at 
once  do  or  cause  the  same  to  be  done,  and  in 
such  case  the  expense  thereof  shall  be  assessed 
upon  such  lot  or  parcel  of  land,  and  shall  be  a 
lien  thereon  until  collected  and  paid  in  a  man- 
ner to  be  prescribed  in  such  ordinance;  and 
the  owner  so  neglecting  to  build  or  repair  shall 
be  liable  to  the  city  for  all  damages  which  shall 
be  recovered  against  the  city  for  any  accident 
or  injuries  occurring  by  reason  of  such  neg- 
lect, and  also  to  prosecution  in  the  recorder's 
court,  and,  on  conviction,  to  be  fined  not  to 
exceed  five  hundred  dollars  and  the  penalties 
in  the  city  charter  elsewhere  provided."  A 
judgment  in  favor  of  the  city  was  ordered. 
But  this  section  of  the  Statute  was  similar  to 
one  in  force  at  the  time  of  the  decision  in 
Detroit  v.  Blackeby,  Laws  of  Michigan  1865. 
p.  679,  chap.  325,  sec.  1.  There  being  no 
change  in  the  Statute  in  this  respect,  it  cannot 
be  held  that  an^  change  was  contemplated  in 
the  rule  of  liability  by  the  legislation  of  1878; 
and  the  decision  in  Detroit  v.  Chaffee  was  sim- 
ply the  enforcement  of  a  right  given  by  both 
the  Statutes  of  1865  and  18S3,  springinj^  out  of 
a  judgment  not  subject  to  the  supervising  con- 
trol of  th)  Supreme  Court  of  ue  State.    Id 
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answer  to  the  first  Inquiry  it  must  therefore' be 
affirmed  that  the  law  of  Michigan  is  against 
any  liability  on  the  part  of  Uie  City  for  inju- 
ries like  those  in  this  action. 

The  second  inquiry  must  be  answered  in  the 
affirmative.  If  it  is  a  matter  of  local  law,  that 
law  is  obligatory  upon  the  federal  courts.  It 
must  be  conceded  that  this  adjudication  as  to 
the  liability  of  a  city  for  injuries  caused  by  a 

AOfii    ^^^^^^  ^°  ^°®  sidewalks,  the  repair  of  which  it 

.••^•J  has  both  the  power  and  duty  to  provide  for,  is 
not  in  harmony  with  the  general  rule  in  this 
country  (2  Dillon  on  Mun.  Corp.  sees.  1017  and 
1018);  nor  in  accord  with  the  views  expressed 
by  this  court.  In  Barnet  v.  Diitrictof  Oolum' 
bta,  91  U.  8.  640  [28:440],  this  court,  after  re- 
ferrin/2:  to  the  case  from  21  Michigan,  iupra, 
and  the  doctrine  stated  therein,  observed  that 
'Hhe  authorities  establishine  the  contrary  doc- 
trine, that  a  city  is  responsible  for  its  merie  neg- 
ligence, are  so  numerous  and  so  well  consid- 
ered that  the  law  must  be  deemed  to  be  settled 
in  accordance  with  them,"~citing  in  support 
a  long  list  of  authorities.  The  authorities 
which  support  a  different  view  are  collected  in 
Bill  y.  Boiton,  122  Mass.  844.  But  even  if  it 
were  a  fact  that  the  universal  voice  of  the  other 
authorities  was  against  the  doctrine  announced 
by  the  Supreme  Court  of  Michigan,  the  fact 
remains  that  the  decision  of  that  court,  undis- 
turbed h^ legislative  action,  is  the  law  of  that 
State.  Whatever  our  views  may  be  as  to  the 
reasoninff  or  conclusion  of  that  court,  is  imma- 
terial. It  does  not  change  the  fact  that  its  de- 
cision is  the  law  of  the  State  of  Michi^n,  bind- 
ing upon  all  its  courts,  and  all  its  citizens,  and 
all  others  who  may  come  within  the  limits  of 
the  State.  The  question  presented  by  it  is  not 
one  of  general  commercial  law;  it  is  purely  lo- 
cal in  its  significance  and  extent.  It  involves 
•imply  a  consideration  of  the  powers  and  lia- 
bilities granted  and  imposed  by  legislative  ac- 
tion upon  cities  within  the  State.  While  this 
court  has  been  strenuous  to  uphold  the  suprem- 
acy of  federal  law,  and  the  interpretation  placed 
upon  it  by  the  federal  courts,  it  has  been  equal- 
ly strenuous  to  uphold  the  decisions  by  state 
courts  of  questions  of  purely  local  law.  .  There 
should  be,  in  all  matters  of  a  local  nature,  but 
one  law  within  the  State;  and  that  law  is  not 
what  this  court  might  determine,  but  what  the 
Supreme  Court  of  ttie  State  has  determined. 
A  citizen  of  another  State  ffoing  into  Michigan 
may  be  entitled  under  the  Federal  Constituuon 
to  all  the  privileges  and  immunities  of  citizens 
of  that  State;  but  under  that  Constitution  he 
can  claim  no  more.  He  walks  the  streets  and 
highways  in  that  State,  entitled  to  the  same 
rights  and  protection  as,  but  none  other  than, 

--^-^,     those  accorded  by  its  laws  to  its  own  citizens. 

^*^J  This  question  is  not  a  new  one  in  this  court 
In  the  case  of  Claibanu  County  v.  Brooki,  111 
U.  S.  400  [28:470],  it  was  held  that,  "when  the 
settled  decisions  of  the  highest  court  of  a  State 
have  determined  the  extent  and  character  of 
the  powers  which  its  political  and  municipal 
organizations  may  possess,  the  decisions  are 
authoritative  upon  the  courts  of  the  United 
States;"  and  in  the  opinion  it  was  observed: 
*'It  ii  undoubtedly  a  question  of  local  policy 
with  each  State,  what  shall  be  the  extent  and 
character  of  the  powers  which  its  various  polit- 
JcaJ  and  municipal  orj^nizations  shall  possess; 


and  the  settled  decisions  of  its  highest  court» 
on  this  subject  will  be  re^rded  as  authoritative 
by  the  courts  of  the  United  States;  for  it  is  a. 
question  that  relates  to  the  internal  constitution 
of  the  body  politic  of  the  State." 

What  was  there  decided  in  reference  to  the- 
powcrs  is  equally  true  as  to  the  liabilities  of  a. 
municipal  corporation.  The  City  of  Detroit, 
in  the  discharge  of  its  public  duty  in  respect  to 
keeping  its  streets  and  sidewalks  in  repair,  ia 
under  no  higher  or  different  obligation  to  n  citi- 
zen of  Ohio  than  to  one  of  the  State  of  MicUi- 
fiwn,  and  the  measure  of  its  liability  under  the 
Statutes,  as  staled,  is  to  be  determined  by  the 
judgment  of  the  Supreme  Court  of  that  State, 
and  not  by  what  our  opinions  might  be  as  to 
the  proper  construction  of  those  Statutes. 
Reference  may  also  be  made  to  the  recent  case 
of  Bue/ier  v.  Cheshire  R,  Co,,  125  U.  8. 655  [31: 
795],  in  which  this  court  followed,  against  ita 
own  judgment  of  the  law,  the  rulings  of  the 
Supreme  Court  of  Massachusetts,  and  held  that 
a  party  traveling  on  Sunday,  and  not  for  neces- 
sity or  charity,  in  the  cars  of  a  railroad  com- 
pany, could  not  recover  for  injuries  sustained 
by  the  negligence  of  the  company,  because  be 
was  himself  thus  violating  the  law  of  the  State. 
Concluding  the  opinion  of  the  court  in  that 
case,  it  is  observed:  "It  may  be  said  generally 
that  whenever  the  decisions  of  the  state  courts 
relate  to  some  law  of  a  local  character,  which 
may  have  become  established  by  those  courts,  or 
has  always  been  a  part  of  the  law  of  the  State, 
that  the  decisions  upon  the  subject  are  usually 
conclusive,  and  always  entitled  to  the  highest  re- 
spect of  the  federal  courts.  The  whole  of  thia 
subject  has  recently  been  very  ably  reviev^ 
in  the  case  of  Burgeee  v.  8eHigman,  107  U.  8. 
20  [27:859].  Where  such  local  law  or  custom 
has  been  established  by  repeated  decisions  of 
the  highest  courts  of  a  State,  it  becomes  also 
the  law  governing  the  courts  of  the  United 
SUtes  sitting  in  that  Stote." 

Nothing  more  need  be  added  to  express  the 
views  of  this  court  on  the  question  here  pre- 
sented. The  judgment  of  the  Circuit  Court 
muet  he  reverted  and  the  ease  remanded,  urith  f  n- 
etructione  to  euetain  the  demurrer  to  the  amend" 
ed  declaration. 


JOHN  GLENN,  Trustee  of  the  Nattonax. 
ExPBBss  AND  Transportation  Compant« 

Plff.  in  Brr., 

JOHN  B.  LIGGETT. 


JOHN  GLENN,  Trustee  of  the  Natiokax. 

EZFRESB  AND  TkANSPO  ItTATION  COMPANT, 

Plff,  in  Err., 

«. 

JOHN  J.  TAUSSIG  it  al.,  Bx'rs.,  wr  au 

(See  8k  C  Beporter's  ed.  68^-549.) 

Clerical  error — stockholder  bound  bjf   decrw 

NOTB.— ^«  to  indivMMtA  liobiltty  oft^toekhoUUre  of 
aeorporaiion  for  corporate  debte^  see  fiots  to  Hatch 
v.  Dana,  25:885. 

Ab  to  dissolution  of  eorporalion,  and  efeet  on  debte 
owned  by  them,  and  on  their  property,  see  note  U> 
Mumma  v.  The  Potomac  Oo.  8: 945. 

Lex  lool  and  lex  fori  cm  to  interpretation,  ooUdfCy 
of,  and  defenses  to,  eontraets.  See  note  to  Slaciim  t. 
Pomery,  8:206;  also  note  to  Bell  v*  Bruen.  U:  88. 
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againtt  wrjwration^pinoeri  of  corporation— 
Statute  of  lAfnitaUoTU  oi  to  itoekholder— cor- 
porate dutu — Mieaouri  law— parties  to  euit — 
lex  loci — collateral  tuit-^cauee  trantferred, 

L  Wtaea  the  record  ttates  that,  after  judgment 
was  rendered,  the  court  allowed  the  writ  of  error 
and  the  citation  was  siffned  and  the  bond  was  ap- 
proved, the  date  on  those  papers  being  prior  to 
the  rendering  of  the  judgment  must  be  attrib- 
uted to  clerical  error. 

2.  A  stockholder  is  bound  bj  a  decree  against  the 
corporation,  such  as  making  an  assessment,  in  en- 
forcement of  a  corporate  duty,  although  not  a 
party  as  an  individual,  but  only  through  repre- 
sentation by  the  company. 

t.  Although  a  corporation  has  ceased  the  prosecu- 
tion of  the  objects  for  which  it  was  organized,  its 
corporate  powers  remain  unimpaired  for  the  col- 
lection of  debts,  the  enforcement  of  liabilities 
and  the  payment  of  its  creditors. 

4.  Upon  the  insolvency  of  a  company,  the  obliga- 
tion of  the  stockholder  to  pay  enough  of  the 
amount  unpaid  on  his  stock  to  pay  its  debts  does 
not  become  complete  until  a  call  or  demand  for 
payment,  and  the  Statute  of  Limitations  does  not 
begin  to  run  in  his  favor  until  such  call  or  de- 
mand. 

ft.  The  stockholder  cannot  set  up  against  an  at- 
tempt to  collect  his  subscription  for  the  payment 
of  creditors,  that  the  claim  is  barred  because  the 
company  did  not  disohavvo  its  corporate  duty  in 
respect  to  its  creditors  earlier. 

•w  In  Missouri,  if  an  action  is  commenced  within 
the  statutory  limitation  of  time,  and  the  plaintiff 
suffers  a  nonsuit,  he  may  commence  a  new  action 
within  one  year  after  the  nonsuit. 

T.  Where  the  contract  of  the  subscribers  was  that 
the  stock  was  payable  as  required  by  the  presi- 
dent and  directors,  the  corporation  represents 
them,  and  it  is  sufficient  if  it  is  a  party  to  the  suit 
to  enforce  payment. 

8.  The  rights  of  the  parties  must  be  adjudicated 
according  to  the  statutes  and  jurisprudence  of 
the  State  which  created  the  corporation,  and  in 
reference  to  whose  laws  the  contracts  of  the  sub- 
scribers to  stock  were  made. 

t.  The  adjudication  of  a  court  of  such  State  in  a 
suit  properly  brought,  and  where  it  had  juried  io- 
tloD  as  to  subject  matter  and  parties,  cannot  be 
reviewed  or  impeached  in  a  collateral  suit,  except 
for  actual  fraud. 

Id  Where  the  suit,  in  which  a  call  was  made  on 
the  stock,  was  transferred  to  another  court  of 
competent  jurisdiction,  such  latter  court  may 
make  a  further  call. 

[N08.  806.  307] 

Argued  April  29, 1890.    Decided  May  19,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri  to  review  judgments  for  the  defeod- 
ant  in  actions  to  recover  calls  on  shares  of 
•took  to  pay  debts  of  the  National  Express  and 
Transpoitation  Company.     Reversed. 

A  motion  was  also  made  to  dismiss  the  first 
of  the  above-entitled  causes.    Motion  denied. 

The  facts  are  stated  in  the  opinion. 

Meeers.  Cfiarlee  Marshall  and  John  How- 
ard* for  plaintiff  in  error: 

The  causes  of  demurrer  have  been  uniformly 
decided  in  favor  of  the  plaintiff  in  error. 

GUnn  T.  WiUiams,  60  Md.  98;  Olenn  v.  Sem- 
pU,  80  Ala.  169;  Vanderwerken  v.  Olenn,  13 
Va.  L.  J.  91;  Leioii^.  GUnn,  84  Va.  947;  Ham- 
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Ueton  V.  Glenn,  13  Va.  L.  J.  242;  Hatekins  t. 
Oknn,  131  U.  8.  819  (33: 184). 

No  Statute  of  Limitations  began  to  run  untU 
a  Judicial  call  was  made. 

Chemung  Canal  Bank  r,  Lowery,  93  U.  S.  78 
(23:806). 

Messrs.  Enoch  Totten,  Maaon  G.  Smith 
and  Geo.  W.  TtLVLumlgt  for  defendant  in 
error: 

In  Missouri,  the  defense  of  the  Statute  of 
Limitations  may  be  made  by  demurrer,  when 
the  petition  upon  its  face  shows  that  the  time 
has  elapsed. 

State  V.  Bird,  22  Mo.  470;  Boyee  v.  Christy, 
47  Mo.  70;  Henoch  v.  Chaney,  61  Mo.  129;  Staf 
v.  Spencer,  79  Mo.  314. 

The  cause  of  action  was  limited  to  five  years. 

Rev.  Stat.  Mo.  1879,  chap.  48,  g  8280;  1889, 
chap.  103.  §  6775. 

The  obligation  was  payable  on  demand. 

Goshen  d:M.  Tump.  Cio.  v.  Burt  in,  9  Johns. 
217;  Howland  v.  Edmonds,  24  N.  Y.  310;  StiU^ 
rnU  V.  Craig,  58  Mo.  24-31;  Upton  v.  TribH^ 
eock,  91 U.  S.  45  (23: 203). 

The  cause  of  action  would  accrue,  and  the 
Statute  begin  running  immediately. 

Angell,  Lim.  (6th  ed.)  93-95;  2  Daniel,  Neg. 
Inst.  1  1216;  McMuUen  v.  Bafferty,  89  N.  Y. 
465;  Easton  v.  McAllister,  1  Mo.  662;  Oodman 
V.  Rogers,  10  Pick.  l\»',  Andreatt  App.  (Pa.)  11 
W.  N.  C.  294. 

The  creditor  can  at  once  proceed  against  the 
stockholders 

0:/ilvie  V.  Knox  Ins.  Co.  68  U.  8.  22  How. 
380  (16: 849);  Shockley  v.  Fisher,  75  Mo.  501, 
502;  Eppright  v.  Nickersan,  78  Mo.  482;  Gare9' 
eke  V.  Lewis,  11  West.  Rep.  906,  93  Mo.  197, 
15  Mo.  App.  565. 

No  makmg  of  a  call  by  directors  or  by  a 
court  is  necessary  as  between  the  creditors  and 
stockholders. 

Henry  v.  Vermillion  db  A.  R,  Co.  17  Ohio, 
187;  Hatch  v.  Dana,  101  U.  8.  205  (25:885); 
Marsh  V.  Burroughs,  1  Woods,  464;  Holmes  v. 
Sherwood,  16  Fed.  Rep.  725;  Crairford  v. 
Rohrer,  59  Md.  600;  Rs  Glen  Iron  Works,  20 
Fed.  Rep.  674;  Sagory  v.  Dubois,  3  Saudf.  Ch. 
466, 492,  7  N.  Y.  Ch.  L.  ed.  922. 

A  creditor  may  not  at  once  proceed  at  law. 

Glenn  v.  Dorsheimer,  28  Fed.  Rep.  696,  24 
Fed.  Rep.  586;  GUnn  v.  Priest,  28  Fed.  Rep. 
908. 

In  Missouri,  the  liability  of  a  stockholder  to 
a  creditor  of  a  corporation  becomes  fixed  by 
the  insolvency  and  the  Statute  commences  to 
run  at  once. 

GarescJU  v.  Lewis,  11  West.  Rep.  906,  98 
Mo.  197,  affirming  8.  C.  15  Mo.  App. 
563;  StaU  Sat.  Asso.  y.  Kellogg,  52  Mo.  583; 
Moore  v.  Whiteomb,  48  Mo.  548;  SUe  v.  moom^ 
19  Johns.  456. 

The  operation  of  the  Statute  could  not  be 
stayed  durine  the  long  period  between  the  as- 
signment of  1866  and  the  decree  of  1880,  by  the 
mere  neglect  of  the  assignee  to  make  a  csdl  or 
demand. 

Codman  v.  Rogers,  10  Pick.  119;  Baker  t. 
Atlas  Bank,  9  Met.  198;  Laforge  v.  Jayne,  9 
Pa.  410;  Pittsburgh  A  C.  R.  Co.  v.  Byers,  32  Pa. 
22;  Pittsburgh  d  C.  R.  Co.  v.  Graham,  36  Pa. 
77;  Morrison  v.  Mullin,  84  Pa.  12.  17;  Shacka- 
maxon  Bank  t.  Disston  (Pa.)  20  W.  N.  C.  297; 
Franklin  8a9.  Bank  v.  Bridges  (P^)  6  Cent. 
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Hep.  765;  Baker  t.  JohrMm  Co.  88  Iowa,  154; 
Preacott  v.  Oosner,  84  Iowa,  177;  Hintrager  v. 
ffennesay,  46  Iowa,  600:  First  Nat.  Bank  ▼. 
Greene,  64  Iowa,  445;  Palmer  t.  Palmer,  86 
Mich.  488;  WrightY.  Paine,  62  Ala.  840;  Hatch 
T.  Dana,  101  U.  S.  205  (25: 885):  Ogilme ▼.  Enox 
In$.  Co.  63  U.  S.  22  How.  880  (16: 849). 

In  Missouri,  an  assignment  of  all  properly 
of  a  corporation,  where  the  stock  by  tho  pro- 
visions of  statute  was  payable  as  called  for  by 
directors,  gives  the  assignee  the  right  to  sue  for 
them. 

ShockUy  V.  Fieher,  75  Mo.  501,  502;  1  Rev. 
Btat.  Mo.  1879,  §  788;  Eppright  v.  N%cker9on,  78 
Mo.  488;  Braddock  v.  Philadelphia,  M.  AM.  R. 
Co.  45  N.  J.  L.  864;  Teager  ▼.  Trust  Co.  14  W. 
N.  C.  296. 

Meeera.  Enoch  Totten  and  Mason  O. 
Smithy  for  defendant  in  error,  for  motion  to 
dismiss: 

This  court  can  obtain  Jurisdiction  to  review 
a  final  judgment  at  law,  rendered  by  a  circuit 
court  of  the  United  States,  only  upon  a  writ  of 
error. 

Sarchet  v.  United  States,  87  U.  8.  12  Pet.  148 
(9: 1033);  Bayard  v.  fjombard,  60  U.  S.  9  How. 
530  (13:  245);  Saltmarsh  v.  Tvthill,  53  U.  S.  12 
How.  887  (18:1034);  Washington  County  v. 
Durant,  74  U.  8. 7  Wall.  694  (19: 164). 

A  writ  of  error  is  brought  when  it  is  filed  in 
the  court  which  rendered  the  judgment. 

Brooks  V.  ybrris,  52  D.  8.  11  How.  204 
13: 665);  Credit  Co.  v.  Arkansas  C.  B.  Co.  128 

.  S.  258  (32: 448). 

A  writ  of  error  must  be  returned  to  this  court 
during  the  term  to  which  it  is  made  returnable. 
If  not  so  returned  it  becomes  inoperative. 

GrigOy  v.  Pureell,  99  U.  8.  505  (25:854); 
Badf<yrd  v.  Folsom,  123  U.  8.  725  (31:292); 
Blairy.  Miller,  4  U.  8.  4  Dall.  21  (1: 724);  Cas- 
tro V.  United  States,  70  U.  8.  8  Wall.  46  (18: 
163);  Edmonson  v.  Bloomshire,  74  U.  8.  7  Wall 
806  (19: 91);  Foyolle  v.  Texas  P.  R  Co.  124  U. 
8.  519  (81: 583);  Richardson  v.  Qreen,  130  U.  8. 
104  (32: 872);  Hill  v.  Chicago  d  E.  R.  Co.  129  U. 
8.  170  (32: 651);  Norton  ▼.  Brownsville,  129  U. 
8. 505  (82: 784). 

A  writ  of  error  cannot  be  issued  until  there 
is  a  judgment. 

Cohens  ▼.  Virginia,  19  U.  8.  6  Wheat  409 
(5: 292). 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

These  are  two  actions  at  law  brought  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri,  on  the  12th  of  July, 
1880,  by  John  Glenn,  trustee  of  the  National 
Express  and  Transportation  Company,  one 
a^inst  John  E.  Liggett  and  the  other  against 
Cnarles  Taussig  and  Morris  Taussig.  The 
cases  were  dispcMed  of  in  the  circuit  court  on  a 
demurrer  in  each  case  to  an  amended  petition. 
The  demurrer  was  sustained  in  each  ca^ie  and 
judgment  entered  for  the  defendants,  with 
costs,  to  review  which  the  plaintiff  has  in  each 
case  brought  a  writ  of  error. 

In  the  suit  asrainst  Liggett  the  plaintiff  claims 
to  recover  $1,890,  with  mterest  from  December 
14,  1880,  and  (8,150,  with  interest  from  March 
S6,  1886:  and  in  the  suit  against  the  Taussi^i^s, 
$3,000,  with  interest  from  December  14.  1880, 
and  $5,000,  with  interest  from  March  26, 1886. 
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The  first  cause  of  action,  aa  set  out  in  the 
amen(ied  petition  against  Liggett,  is  as  followa: 
Liggett  subscribed  for  63  shares  of  the  capital 
stock  of  The  National  Express  and  Transpor- 
tation Company,  a  Virginia  corporation,  created 
by  an  Act  of  the  General  Assembly  of  that 
State,  approved  December  12, 1865,  and  there- 
by promised  to  pay  to  that  Company  for  each 
share  $100,  in  such  installments  and  at  such 
times  as  he  might  be  lawfully  required  to  pay 
the  same  according  to  the  legal  tenor  and  effect 
of  the  laws  under  which  the  Company  was  so 
incorporated  and  his  subscription  to  said  stock, 
whereby,  and  bv  force  of  such  subscription,  he 
became'  a  stockholder  in  the  Company  and 
agreed  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, contract  and  be  contracted  with,  in 
said  corporate  name,  as  to  all  matters  touching 
the  property,  rights  and  obligations  of  the  cor- 
poration. On  the  20th  of  September.  1866,  the 
corporation,  having  become  insolvent,  by  its 
deed  of  that  date,  duly  executed,  acknowledged 
and  recorded,  assigned  to  John  Blair  Hoge  and 
C.  Oliver  O'Donnell,  both  citizens  of  Maryland, 
and  John  J.  Kelly,  a  citizen  of  New  York,  in 
trust  for  the  benefit  of  the  creditors  of  the  Com- 
pany, all  its  property,  in  trust  to  collect  all  the 
debts,  claims  and  moneys  payable,  to  reduce 
the  same  to  money,  and  to  apply  the  proceeds 
to  the  trusts  declared  by  the  deed,  including 
the  trust  therein  declared  for  the  payment  or 
the  debts  of  the  Company  in  the  order  of  pri- 
ority therein  provided,  and  shortiv  thereafter 
ceased  to  do  business.  The  defendant  assented 
to  said  deed,  and  thereby  promised  to  pay  to 
said  trustees  for  each  share  of  stock  so  sab- 
scribed  for  by  him  the  balance  of  the  $100  due 
on  each  share  of  stock,  uncalled  for  at  the  time 
of  the  making  of  the  deed,  whenever  he  might 
be  lawfully  called  upon  to  pav  the  same,  ac- 
cording to  the  legal  tenor  and  effect  of  the  laws 
under  which  the  Company  was  "incorporated 
and  the  subscription  made.  At  the  time  of  the 
execution  and  delivery  of  the  deed,  the  Com- 
pany had  called  for  20  per  cent  of  the  par  value 
of  the  stock.  The  trustees  appointed  by  the 
deed  neglected  to  perform  the  trusts  thereby 
created,  and  the  validity  and  effect  of  the  deed, 
were  drawn  in  question  in  the  courts  of  various 
8tates  in  which  the  stockholders  resided,  and 
the  enforcement  thereof  was  hindered.  In  No- 
vember, 1871,William  W.  Glenn,  of  Baltimore, 
being  a  judgment  creditor  of  the  Company, 
filed  a  bill  in  the  Chancery  Court  of  the  City  of 
Richmond,  it  being  a  court  of  competent  juris- 
diction in  such  cases,  in  his  own  behalf  and  in 
behalf  of  all  other  creditors  of  the  corporation, 
against  it  and  certain  of  its  oflScers  and  the 
trustees  named  in  the  deed  of  trust,  as  defend- 
ants; by  which  bill  it  was  sought  to  obtain 
from  that  court  a  iudicial  determmation  of  the 
validity  of  the  deed,  and  a  judicial  construction 
of  it,  and  the  establishment  of  the  legal  effect 
and  obligation  of  it  upon  all  property,  rights 
and  persons  affected  thereby,  and  also  to  en- 
force the  trusts  thereby  declared  in  favor  of  the 
creditors  of  the  corporation.  Pending  that  bill, 
William  W.  Glenn  died,  and  in  the  year  1879 
the  suit  was  revived  in  the  name  of  John  W. 
Wright,  sheriff  of  the  City  of  Richmond,  and 
as  such  duly  constituted  official  administrator 
of  sjiid  Glenn.  After  such  revivor,  an  antend- 
ed  bill  was  filed,  to  which  bill  the  corporation. 
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certain  of  its  ofDoen,  and  Hoge  and  Kelly  were 
made  defendants  (O'Donnell  having  died).  By 
that  bill  it  was  sought  to  obtain,  in  addition  to 
the  relief  prayed  for  in  the  original  bill,  an  ac- 
count and  establishment  of  the  debts  due  by 
the  Company  and  secured  by  the  deed  of  trust, 
and  an  account  of  the  property  and  estate  sub- 
ject to  the  terms  of  the  deed,  including  the 
amount  of  capital  stock  yet  remaining  unpaid 
and  uncalled  by  the  Company  and  subject  to 
be  applied  to  the  payment  of  its  debts,  the  re- 
moval of  the  surviving  trustees,  the  appoint- 
ment of  a  new  trustee  or  trustees  in  their  room, 
an  assessment  or  call  to  be  made  by  the  court 
on  the  uncalled  and  unpaid  capital  stock  and 
the  persons  liable  to  pay  the  same,  for  the  pur- 
pose of  providing  means  to  pay  the  debts  of 
the  corporation,  and  other  appropriate  relief. 
The  Company  was  duly  served  with  process  in 
the  cause,  in  accordance  with'  the  laws  and 
practice  of  the  State  of  Virginia,  certain  of  its 
officers  were  summoned,  and  the  surviving 
trustees  appeared  voluntarily  to  the  suit  and 
answered  the  original  and  amended  bills,  where- 
by the  court  acquired  full  iurisdiction  to  decree 
as  to  all  the  matters  and  things  involved  in  the 
suit. 

Such  proceedings  were  had  in  the  cause  that, 
on  the  14th  of  December,  1880,  the  court  de- 
creed as  follows:  (1)  that  the  deed  of  trust  of 
September  20,  1866,  was  valid  under  the  laws 
of  Virginia  and  binding  upon  the  corporation; 
(2)  that,  at  the  time  of  the  execution  of  the 
deed,  the  corporation  had  cnlled  for  20  per  cent 
of  the  amount  payable  by  the  subscribers  to  its 
capital  stock,  and  that  80  per  cent  of  that 
amount,  bein^  $80  dollars  on  each  share,  re- 
mained unpaid  and  uncalled  for  at  the  date  of 
the  decree,  and  subject  to  be  applied  to  the 

Eay  ment  of  the  debts  of  the  corporation  secured 
y  the  deed  of  trust;  (8)  that  the  right  to  re- 
ceive sucli  80  per  cent  from  the  persons  liable 
to  pav  it,  as  and  when  it  should  become  pay- 
able oy  th<)  terms  of  the  contract  between  the 
Company  and  the  subscribers  to  the  stock,  wan 
vested  by  the  deed  in  the  trustees  and  their 
survivors,  to  be  applied,  when  so  collected,  to 
the  payment  of  the  debts  secured  by  the  deed; 
(4)  that  the  unpaid  $80  per  share  was,  by  the 
terms  of  the  contract  between  the  Company 
and  the  persons  liable  to  pay  the  same,  payable 
only  in  such  amounts  and  at  such  times  as  the 
flame  might  be  required  to  be  paid  by  the  Com- 
pany through  its  president  and  board  of  direc- 
tors; that  no  power  or  authority  to  sue  for  any 
part  thereof  was  vested  in  the  Company  or  in 
the  trustees  under  the  deed,  unless  ana  until 
such  call  should  first  be  made  by  the  corpora- 
tion, and  that  the  trustees  acquired  no  power 
to  make  such  call  by  force  of  the  deed  of  trust 
or  otherwise;  (5)  that  there  was  no  property  of 
the  Company  wherewith  to  pay  its  debts,  ex- 
cept the  amount  so  remaining  uncalled  of  its 
capital  stock,  and  it  was  the  duty  of  the  proper 
officers  of  the  corporation  to  call  upon  the  per- 
sons liable  therefor,  to  pay  a  sufficient  amount 
of  the  unpaid  $80  per  share  to  carry  out  the 
trusts  of  thed^  and  pay  the  creditors  secured 
thereby,  but  that  the  corporation  and  its  proper 
officers  had  for  many  years  wrongfully  neglect- 
ed to  make  such  call;  (6)  that  the  unpaid  and 
uncalled  $80  per  share  remaining  in  the  hands 
of  the  holders  of  the  capital  stock  constituted 


a  trust  fund  for  the  payment  of  the  creditors  of 
the  Companv  under  the  deed  of  trust;  and  that, 
by  reason  of  the  neglect  and  failure  of  the  cor- 
poration to  call  for  the  payment  of  a  sufficient 
amount  thereof  to  satisfy  its  debts  under  the 
deed  of  trust,  and  thereby  enable  the  trustees  to 
sue  for  and  recover  the  amount  so  called,  the 
court  possessed  and  would  exercise  such  power, 
and  would  call  for^muchof  the  said  uncalled 
amount  as  would  be  necessary  to  perform  the 
trusts  declared  by  the  deed  and  pay  the  debts 
secured  thereby;  (7)  the  surviving  trustess  were 
removed  by  the  decree  and  the  plaintiff  was  ap- 
pointed by  it  in  their  stead,  to  execute  the  trusts 
of  the  deed;  (8)  there  were  debts  owing  by  the 
Company,  entitled  to  be  paid  under  the  deed  of 
trust,  amounting  to  $509,802.41,  each  of  which 
debts  was  particularly  ascertained  and  ordered 
by  the  decree  to  be  paid.  The  decree  further 
adjudged  that  it  was  necessary  and  proper  that 
80  per  cent  of  the  par  value  of  each  share  of 
the  stock  should  be  called  for  and  required  to 
be  paid  by  the  sub8crit)ers  therefor  and  their 
assigns,  for  the  purpose  of  paying  the  debts  of 
the  Company  under  the  provisions  of  the  deed 
of  trust;  and  that  a  call  and  assessment  be  and 
the  same  was  thereby  made  upon  the  stock  and 
stockholders  of  the  Company,  and  their  assigns, 
of  SO  per  cent  of  the  par  value  of  the  stock,  be- 
ing $30  on  each  share  thereof,  the  same,  when 
paid,  to  be  paid  to  and  received  by  the  plaintiff 
as  trustee  under  the  deed,  in  the  stead  of  the 
original  trustees  therein  named. 

The  plaintiff  accepted  the  appointment  so 
made,  and  complied  with  its  terms  and  condi* 
tions,  and  was  and  is  duly  qualified  to  act  as 
such  substituted  trustee,  and  to  have  the  rights, 
and  perform  the  duties,  conferred  upon  and  re- 
quired of  him  by  the  decree.  By  force  thereof, 
and  of  the  Statute  of  Virginia  in  such  case  made 
and  prorided,  he,  vpon  accepting  such  ap- 
pointment, and  qualifying  as  such  trustee,  as 
required  by  the  decree,  became  and  still  is  sub-  [588 
slituted  to  all  the  rights,  powers,  duties  and 
respouMbilities  of  the  trustees  named  in  the 
deed  of  trust,  and  became  and  is  lawfully  enti- 
tled to  receive  and  collect  the  assessment  or  call 
of  $30  per  share  on  each  share  of  stock  of  the 
Company,  from  the  persons  liable  to  pay  the 
same.  By  virtue  of  the  premises  the  defendant 
became  indebted  to  him  in  the  sum  of  $1,890, 
being  $30  on  each  of  the  68  shares  of  stock. 
In  the  year  1884.  the  plaintiff  instituted  suit  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri  against  the  de- 
fendant to  enforce  such  liability,  and  on  the 
15th  of  July,  1885,  suffered  a  nonsuit  in  the 
case. 

For  a  second  cause  of  action,  the  amended 
petition  states  that  the  suit  so  instituted  in  the 
Chancery  Court  of  the  City  of  Richmond  was, 
after  the  14th  of  December,  1880,  transferred 
to  the  Circuit  Court  of  the  County  of  Henrico, 
in  the  State  of  Virginia,  a  court  of  compel ent 
jurisdiction;  that  such  further  steps  were  taken 
therein  that,  on  the  26th  of  March,  1886,  a 
further  decree  was  entered  in  the  cause,  ad- 
judging that,  for  the  payment  of  a  large  balance 
of  the  indebtedness  of  the  Company,  so  estab- 
lished, it  was  necessary  and  proper  to  make  a 
call  for  the  residue  of  60  per  cent  remaining 
uncalled  for  and  unpaid  on  the  capital  stock  of 
the  Company,  and  ordering  and  decreeing  that 
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a  call  and  assessment  be  made,  and  the  same 
was  thereby  made,  on  the  capital  stock  and  the 
stockholders  of  the  Company,  of  $50  on  each 
share  thereof,  and  requiring  the  stockholders  of 
the  Company  and  each  of  them,  and  their  legal 
representalives  and  assigns,  to  pay  to  the 
plaintiff  the  several  amounts  thereby  called  for, 
and  authorizing  and  requiring  him  to  collect 
and  receive  said  call  and  assessment;  and,  by 
virtue  of  the  premisefi,  the  plaintiff  claims  to 
recover  $3,150,  being  $50  on  each  of  the  sixty- 
three  shares  of  stock. 

The  demurrer  of  the  defendant  Liggett  sets 
forth  as  grounds  of  demurrer  that  the  amended 
petition  does  not  state  facts  sufficient  to  consti- 
tute any  cause  of  action;  that  it  appears,  from 
its  face,  that  no  cause  of  action  accrued  to  the 
plaintiff  by  reason  of  any  of  the  matters  set 
forth  in  either  the  first  or  the  second  count,  at 
any  time  within  ten  years  next  before  com- 
mencement of  this  suit,  or  at  any  time  within 
five  years  next  before  its  commencement,  or  at 
any  lime  within  ten  years  next  before  the  com- 
mencement of  the  suit  in  which  the  plaintiff 
alleged  that  he  suffered  a  nonsuit;  that  both  of 
the  causes  of  action  are  barred  by  the  Statute 
of  Limitations  of  Missouri;  and  that  the  Chan- 
cery Court  of  the  City  of  Richmond  had  no  ju- 
risdiction to  make  the  assessment  alleged,  and 
it  and  the  further  assessment  were  and  are  void. 

The  suit  against  Licrgett  waa  commenced  on 
the  12th  of  July,  188«.  by  the  filing  of  a  peti- 
tion. A  writ  of  summons  was  issued  on  that 
day  and  served  on  him  on  the  19th  of  July, 
1886.  A  demurrer  to  the  petition  was  filed  on 
the  21st  of  September,  1?^86.  The  petition  and 
the  demuiTer  amounted  in  substance  to  the 
same  as  the  amended  petition  and  the  demurrer 
thereto.  On  the  16lh  of  October,  1886,  the 
court  sustained  the  demurrer.  28  Fed.  Rep. 
907.  The  decision  of  the  court  was  based  on 
views  which  it  had  previously  expressed  on  de- 
murrers to  petitions  at  law  and  bills  in  equity 
for  like  causes  of  action,  in  23  Fed.  Rep.  695, 
and  24  Fed.  Rep.  536.  The  ground  of  decision 
was,  in  all  of  the  cases,  that  the  suits  were 
barred  by  the  Statute  of  Limitations  of  Mis- 
souri. 

On  the  8d  of  November,  1886,  a  judgment 
was  entered  in  the  present  suit  against  Liggett, 
for  the  dcrendant,  and  for  his  costs.  On  the 
14th  of  December,  1886,  by  consent  of  parties, 
the  judgment  of  November  8,  1886,  was  set 
aside.  The  plaintiff  then,  by  consent,  filed  the 
amended  petition,  the  contents  of  which  are 
before  set  forth.  The  defendant  filed  his  de 
murrer  thereto,  the  court  sustained  the  demur- 
rer, and,  the  plaintiff  electing  to  abide  by  his 
amended  petition,  judgment  was  entered  for 
the  defendant  upon  the  demurrer,  and  for  his 
costs.  The  judgment  then  proceeds,  under 
date  of  December  14,  1886:  "And  thereupon 
the  plaintiff,  by  attorney,  presents  to  the  court 
a  writ  of  error  to  remove  this  cause  to  the  Su- 
preme Court  of  the  United  States  and  a  citation 
citing  and  admonishing  the  said  defendant  to 
be  and  appear  at  a  Supreme  Court  of  the  United 
States  on  the  first  day  of  the  next  term  thereof 
to  be  begun  and  held  at  Washington,  D.  C,  on 
the  second  Monday  of  October  next;  which  said 
writ  of  error  is  allowed  and  snid  citation  signed 
by  the  judge;  and  said  plnintiff  also  presents  to 
the  court  bis  bond,  in  the  penal  sum  of  five 


hundred  dollars,  which  bond  is  approved  and 
ordered  to  be  filed  as  part  of  the  record  herein." 

The  writ  of  error  is  dated  the  13th  of  De- 
cember, 1886,  and  was  allowed  by  the  district 
judge,  but  the  allowance  bears  no  date.  Tlie 
writ  bears  the  mark  of  having  been  filed  in  the 
office  of  the  clerk  of  the  circuit  court  on  the 
13th  of  December,  1886.  The  citation  bears 
date  the  13th  of  December,  1886,  and  is  marked 
as  having  been  filed  on  that  day  in  the  oflSce  of 
the  clerk  of  the  circuit  court,  and  appears  to 
have  been  served  on  the  attorneys  for  the  de-  n 
fendant  on  the  22d  of  December,  1886.  The 
bond  bears  date  the  13th  of  December,  1886, 
and  was  approved  by  the  district  judge,  the 
approval  bearing  no  date,  and  is  marked  as  filed 
in  the  office  of  the  clerk  of  the  circuit  court  on 
the  14th  of  December,  1886. 

It  is  objected  by  the  defendant  Liggett  that 
this  court  has  no  jurisdiction  of  the  writ  of  er- 
ror, because  the  writ,  the  citation  and  the  bond 
all  of  them  bear  date  the  13th  of  December, 
1886,  and  because  the  writ  and  the  citation 
were  filed  in  the  ofl9ce  of  the  clerk  of  the  cir- 
cuit court  on  that  day,  whUe  the  judgment 
sought  to  be  reviewed  was  not  rendered  until 
the  14th  of  December,  1886.  But  the  record 
distinctly  states  that,  after  such  judgment  was 
rendered,  the  plaintiff  presented  to  the  court  a 
writ  of  error,  a  citation  and  a  bond,  and  that 
the  court  allowed  the  writ  of  error,  and  the  ci- 
tation was  signed  by  the  ludge,  and  the  bond 
was  approved  and  orderea  to  be  filed  as  a  part 
of  the  record;  and  the  writ  of  error,  the  citation 
and  the  bond  are  set  forth  at  length.  We  must 
therefore  conclude  that  all  these  things,  includ- 
ing the  filing,  took  place  after  the  judgment  of 
the  14th  of  December,  1886,  was  rendered  and 
entered;  that  whatever  discrepancy  appears 
must  be  attributed  to  clerical  errors;  and  that 
the  matter  is  not  open  to  the  objection  made, 
that  the  writ  of  error  was  brought, .the  citation 
signed  and  the  bond  given  before  the  judg- 
ment was  entered,  even  if  that  fact  would  have 
l)een  available  as  an  obiection,  if  it  existed. 
The  case  is  like  that  of  &Dowd  v.  Ru$9eil,  81 
U.  S.  14  Wall.  402  [20:  857]. 

Upon  the  merits,  we  are  of  opinion  that  the 
judgment  in  favor  of  Lig&rett  must  be  reversed. 
The  decisions  of  the  circuit  court  were  made 
before  the  case  of  Hawkins  v.  Olenn,  181  U.  8. 
319  [33:184],  was  decided  by  this  court,  on  the 
13th  of  May,  1889.  All  the  points  urged  on 
the  part  of  the  defendant  in  the  present  case 
were  fully  argued,  considered  and  decided  by 
this  court  in  Hawkimv.  Olenn,  The  syllabus 
of  that  case  correctly  embodies  the  ruhngs  of 
this  court,  in  these  words:  "In  the  at)sence 
of  fraud,  stockholders  are  bound  by  a  decree 
against  their  corporation  in  respect  to  corporate 
matters,  and  such  a  decree  is  not  open  to  col- 
lateral attack.  Statutes  of  Limitation  do  not  [| 
commence  to  run  as  against  subscriptions  to 
stock,  payable  as  called  for,  until  a  call  or  its 
equivalent  has  been  bad,  and  subscribers  can- 
not object,  when  an  assessment  to  pay  debts 
has  been  made,  that  the  corporate  duty  in  this 
regard  had  not  been  earlier  discharged.  Rules 
applicable  to  a  going  corporation  remain  appli- 
cable notwithstanding  it  may  have  become  in- 
solvent and  ceased  to  carry  on  its  operations, 
where,  as  in  this  case,  it  continues  in  the  pos- 
session and  exercise  of  all  corporate  powers  e^- 
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«eDtial  to  the  collectioD  of  debtB,  the  enforce- 
ment of  liabilities  and  the  application  of  assets 
to  the  payment  of  creditors." 

The  facts  set  forth  in  the  amended  p>etition 
in  the  present  case  appeared  in  the  case  of 
Baickim  v.  Glenn.  That  was  a  suit  at  law, 
brought  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Caro- 
lina, to  recover  the  amount  of  the  assessment 
or  call  of  30  per  cent,  made  by  the  decree  of 
the  Chancery  Court  of  the  City  of  Richmond, 
on  December  14, 1880.  The  Statute  of  Limita- 
tions of  >iorth  Carolina,  of  three  years,  was 
pleaded  as  a  defense.  The  suit  having  been 
brought  within  three  years  from  December  14, 
18b0,  it  was  contended  in  this  court,  for  the 
defendant,  that  the  cause  of  action  did  not  ac- 
crue within  three  years  before  the  suit  was 
brought;  that  the  case  was  essentially  unlike 
that  of  a  call  made  by  the  authorities  of  acor- 

S oration  which  was  still  doing  business;  that, 
uriug  the  whole  of  the  three  years,  the  pro- 
▼iaion  in  the  subscription,  as  affected  by  the 
Statute  of  Virginia,  which  submitted  the  sub- 
acriber  to  the  discretion  of  the  president  and 
directors,  as  to  the  time  at  which  calls  might 
be  made,  had  become  null;  and  that,  inasmuch 
as,  after  the  corporation  stopped  business,  the 
time  of  making  a  call  was  no  longer  a  matter 
of  discretion,  but  was  subject  to  the  direction 
of  the  law,  the  lapse  of  time  before  bringing 
the  suit  in  the  Chancery  Court  of  the  City  of 
Richmond  was  to  be  counted  in  reckoning,  un- 
der the  Statute  of  Limitations,  whether  the  suit 
subsequently  brought  against  the  defendant, 
oDder  the  odl  made  by  that  court,  had  been 
brought  in  good  time. 

It  was  al^  contended  in  that  suit  by  the  de- 
fendant, that  the  decree  of  the  Chancery  Court 
of  the  City  of  Richmond  was  void  as  against 
bim,  because  he  was  not  a  party  to  the  suit. 
On  the  latter  point,  this  court  said:  "We  un- 
derstand the  rule  to  be  otherwise,  and  that  the 
stockholder  is  bound  by  a  decree  of  a  court  of 
equity  against  the  corporation  in  enforcement 
of  a  corporate  duty,  although  not  a  party  as  an 
individual,  but  only  through  representation  by 
ibe  company.  A  stockholder  is  so  far  an  in- 
tegral part  of  the  corporation  that,  in  the  view 
of  ihe  law,  he  is  privy  to  the  proceedings  touch- 
ing the  body  of  which  he  is  a  member,— citing 
Sanger  ▼.  Upton,  91  U.  8.  56, 68  [23:  220, 2211; 
Morgan  County  ▼.  AUen,  103  U.  8.  498,  509 
[26:  498,  502);  Olenn  v.  WiUiame,  60  Md.  93, 
116;  Uambleton  v.  QUnn,  13  Va.  L.  J.  242. 

This  court  said  that  it  concurred  in  the  de 
cision  of  the  Court  of  Appeals  of  Virginia,  in 
Uambleton  v.  Qlenn^  made  as  to  the  Statute  of 
Virginia,  that  **as  the  corporation,  not  with- 
stand ing  it  may  have  ceased  the  prosecution  of 
the  objects  for  which  it  was  organized,  could 
still  proceed  in  the  collection  of  debts,  the  en- 
forcement of  liabilities  and  the  application  of 
its  assets  to  the  payment  of  its  creditors,  all 
corporate  powers  essential  to  these  ends  re- 
mained unimpaired;"  and  that  it  was  the  de- 
cision *'of  the  highest  tribunal  of  the  State 
where  the  corporation  dwelt,  in  reference  to 
whose  laws  the  stockholders  contracted,  and  in 
whose  courts  the  creditors  were  obliged  to  seek 
the  remedy  accorded," — citing  Canada  South 
emit  Co.  V.  Gebhard,  109  U.  8. 527  [27: 10201; 
Barda^  t.  Talman,  4  £dw.  Ch.  128,  6  N.  Y. 


Ch.  L.  ed.  821;  Bank  of  Virginia  v.  Adam$,  1 
Pars.  Eq.  Cas.  534;  Patterson  v.  Lvnde,  112 
lU.  196. 

This  court  further  said:  "We  think  it  can- 
not be  doubted  that  a  decree  against  a  corpora- 
tion in  respect  to  corporate  matters,  such  as  the 
making  of  an  assessment  in  the  discharge  of  a 
duty  resting  on  the  corporation,  necessarily 
binds  its  members,  in  the  absence  of  fraud,  and 
that  this  is  involved  in  the  contract  created  in 
becoming  a  stockholder.  The  decree  of  the 
Richmond  Chancery  Court  determined  the  va- 
lidity of  the  assessment;  and  that  the  lapse  of 
time  between  the  failure  of  the  Company  and 
the  date  of  the  decree  did  not  preclude  relief,  [54 
by  creating  a  bar  through  Statutes  of  Limita- 
tion or  the  application  of  the  doctrine  of  laches. 
And  so  it  has  been  held  in  numerous  cases  re- 
ferred to  on  the  argument.  The  court  may 
have  erred  in  its  conclusions,  but  its  decree 
cannot  be  attacked  collaterally;  and,  indeed, 
upon  a  direct  attack,  it  has  already  been  sus- 
tained by  the  Virginia  Court  of  Appeals.  Ham- 
hleton  V.  Olenn,  supra.  .  .  .  Although  the  oc- 
currence of  the  necessity  of  resorting  to  unpaid 
stock  may  be  said  to  fix  the  liability  of  the  sub- 
scriber to  respond,  he  cannot  be  allowed  to  in- 
sist that  the  amount  required  to  discharge  him 
became  instantly  payable,  though  unascer- 
tained, and  though  there  was  no  request,  or  its 
equivalent,  for  payment.  And  here  there  was 
a  deed  of  trust  made  by  the  debtor  corporation 
for  the  benefit  of  its  creditors;  and  it  has  been 
often  ruled  in  Virginia  that  the  lien  of  such  a 
trust  deed  is  not  barred  by  any  period  short  of 
that  suflScient  to  raise  a  presumption  of  pay- 
ment. Smith  V.  Washington  City,  V,  M.  dk  O. 
S.  R.  Co.  33  Gratt.  617;  Bowie  v.  Poor  School 
Society,  75  Va.  300;  Uambleton  v.  GUnn,  13 
Va.  L.  J.  242.  This  deed  was  not  only  upheld 
and  enforced  by  the  decree  of  December  14. 
1880.  but  also  the  power  of  the  substituted  trus- 
tee to  collect  the  assessment  by  suit  in  his  own 
name  was  declared  by  the  Court  of  Appeals  in 
Virginia,  in  Leins  ▼.  Olenn,  84  Va.  947.  See 
also  Baltimore  d  0,  R.  Co.  v.  OUnn,  28  Md. 
287.  By  the  deed  the  subscriptions,  so  far  as 
uncalled  for,  passed  to  the  trustees,  and  the 
creditors  were  limited  to  the  relief  which  could 
be  afforded  under  it,  while  the  stockholders 
could  be  subjected  only  to  equality  of  assess- 
ment; and  as  the  trustees  could  not  collect  ex- 
cept upon  call,  and  had  themselves  no  power 
to  make  one,  rendering  resort  to  the  president 
and  directors  necessary,  or,  failing  their  action, 
then  to  the  courts,  it  is  very  clear  that  the 
Statute  of  Limitations  could  not  commence  to 
run  until  after  the  call  was  made." 

This  court  then  cited  the  rule  laid  down  in 
Scovill  V.  Thayer,  105  U.  8.  143,  155  [26:96^], 
as  applying  to  the  case  before  it,  and  said:  **IQ 
that  case  it  was  said  by  Mr.  Justice  Woods, 
speaking  for  the  court:  *  There  was  no  obli- 
gation resting  on  the  stockholder  to  pay  at  all  [54 
until  some  authorized  demand  in  behalf  of 
creditors  was  made  for  payment.  The  defend- 
ant owed  the  creditors  nothing,  and  he  owed 
the  company  nothing  save  such  unpaid  portion 
of  his  stock  asmi^ht  be  necessary  to  satisfy  the 
claims  of  the  creditors.  Upon  the  bankruptcy 
of  the  company,  his  oblij^ation  was  to  pay  to  the 
assignees,  upon  demand,  such  an  amount  upon 
bis  unpaid  stock  as  would  be  sufficient,  with 
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the  other  assets  of  the  company,  to  pay  its 
debts.  He  was  under  no  oblt<^ation  to  pay  any 
more,  and  he  was  uoder  no  obligation  to  pay 
anything  until  the  amount  necessary  for  him  to 
pay  was  at  least  approximately  ascertained. 
U  ntil  then  his  obligation  to  pay  did  not  become 
complete.'  And  it  was  held  *  that  when  stock 
is  subscribed  to  be  paid  upon  call  of  the  com- 
pany, and  the  company  refuses  or  neglects  to 
make  the  call,  a  court  of  equity  may  itself  make 
the  call,  if  the  interests  of  the  creditors  re- 
quire it.  The  court  will  do  what  it  is  the  duty 
of  the  company  to  do.  .  .  .  But  under  such 
circumstances,  before  there  is  any  obligation 
upon  the  stockholder  to  pay  without  an  assess- 
ment and  call  by  the  company,  there  must  be 
some  order  of  a  court  of  fcompetent  jurisdic- 
tion, or,  at  the  very  least,  some  authorized  de- 
mand upon  him  for  payment;  and  it  is  clear 
the  Statute  of  Limitations  does  not  begin  to  run 
in  his  favor  until  such  order  or  demand/  Con- 
stituting, as  unpaid  subscriptions  do,  a  fund  for 
the  DBvment  of  corporate  debts,  when  a  cred- 
itor nus  exhausted  his  legal  remedies  against 
the  corporation  which  fails  to  make  an  assess- 
ment, be  may,  by  bill  in  equity  or  other  appro- 
priate means,  subject  such  subscriptions  to  the 
latisfaction  of  his  judgment,  and  the  stock- 
bolder  cannot  then  object  that  no  call  has  been 
made.  As  between  creditor  and  stockholder, 
'  it  would  seem  to  be  singular  if  the  stockhold- 
ers could  protect  themselves  from  paying  what 
they  owe  oy  setting  up  the  default  of'their  own 
agents.'  Hatch  v.  Dana,  101  U.  S.  205,  214 
[2)5:885,  887].  The  condition  that  a  call  shall 
oe  made  is,  under  such  circumstances,  as  Mr. 
«7t/<fte«  Bradley  remarks  in  Be  Glen  Iron  Works, 
20  Fed.  Rep.  674,  681,  'but  a  spider's  web, 
which  the  first  breath  of  the  law  blows  away.' 
And  as  between  the  stockholder  and  the 
corporation,  it  does  not  lie  in  the  mouth  of 
S47]  the  stockholder  to  say,  in  response  to  the  at- 
tempt to  collect  his  subscription,  for  the  pay- 
ment of  creditors,  that  the  claim  is  barred  be- 
cause the  company  did  not  discharge  'its  cor- 
porate duty  in  respect  to  its  creditors  earlier. 
Morgan  Covntyv,  AUen,  103  U.  8.  498  [26:498]. 
These  considerations  dispose  of  the  alleged  er- 
ror in  not  sustaining  the  defense  of  the  statu- 
tory bar." 

We  re^rd  these  rulings  in  Hawkins  v.  Ofenn 
aa  disposmg  of  the  points  urged  by  the  defend- 
ant as  to  the  Statutes  of  Limitation  of  Missouri, 
and  as  to  the  want  of  jurisdiction  in  the  Chan- 
cery Court  of  the  City  of  Richmond  to  make  the 
call. 

Under  the  Statute  of  Missouri  applicable  to 
the  present  case,  if  an  action  was  commenced 
within  the  statutory  limitation  of  time,  and  the 
plaintiff  suffered  a  nonsuit,  he  was  allowed  to 
commence  a  new  action  within  one  year  after 
the  nonsuit  was  suffered.  The  shortest  period 
of  limitation  insisted  on  in  the  present  case, 
under  the  Statute  of  Missouri,  is  five  years. 
The  first  call  was  made  by  the  decree  of  De- 
cember 14,  1880.  The  first  suit  was  brought 
in  1884.  The  plaintiff  suffered  a  nonsuit  on 
the  15th  of  July,  1885.  He  brought  the  pres- 
ent suit  on  the  12th  of  July,  18H6.  The  Stat- 
ute of  Missouri,  so  far  as  it  applies  to  the  pres- 
ent case,  was  therefore  complied  with. 

The  point  is  taken  by  the  defendant  that,  un- 
der the  Statute  of  Virginia,  the  balance  remain- 
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ing  unpaid  on  subscriptions  to  the  stock  was- 
payable  as  called  for  or  required  by  the  presi- 
dent and  directors  of  the  Company:  that  it  ap- 
pears by  the  amended  petition  that  the  contract 
between  the  Company  and  the  subscribers  was, 
that  the  $80  per  share  was  payable  '*  only  in 
such  amounts  and  at  such  times  as  the  same- 
might  be  required  to  be  paid  by  said  Company, 
through  its  president  and  board  of  directors*;" 
and  that  it  is  not  averred  in  the  amended  peti- 
tion that  either  the  president  or  any  of  the  di- 
rectors was  a  party  to  the  suit  in  the  Chancery 
Court  of  the  City  of  Richmond. 

But  the  president  and  directors  stand  for  the 
corporation,  and  it  is  alleged  in  the  amended 
petition  that  the  corponition  was  a  party  to  the 
amended  bill,  and  that  it  was  duly  served  witb 
process  in  the  cause,  in  accordance  with  the 
laws  and  practice  of  the  State  of  Virginia.  The 
corporation  sufficiently  represented  the  presi- 
dent and  directors  in  their  official  capacity,  in 
which  alone  they  were  to  act  in  making  a  call, 
and  it  also,  as  held  in  Hawkins  v.  Glenn,  sufil- 
ciently  represented  the  defendant. 

The  rights  of  the  parties  in  the  present  case 
must  be  adjudicated  according  to  the  require- 
ments of  the  statutes  and  jurisprudence  ot  Vir^ 
ginia,  which  State  created  the  corporation,  and 
in  reference  to  whose  laws  the  contract  of  the 
subscribers  to  stock  were  made.  The  les:- 
islation  of  Missouri,  which  is  invoked  to  the 
effect  that,  for  the  purposes  of  the  Statute  of 
Limitations  of  that  State,  tbelia^ility  of  a  stock- 
holder in  a  corporation  to  a  creditor  becumea 
fixed  by  the  insolvency  and  dissolution  of  the 
corporation,  and  then  becomes  a  primary  and 
unconditional  obligation,  and  the  Statute  com- 
mences to  run  at  once,  can  have  no  appIicatioD 
to  the  present  case.  Nor  can  the  adjudication 
of  a  court  of  Virginia,  in  a  suit  properly 
brought,  and  where  it  had  jurisdiction  as  to 
subject  matter  and  parties,  be  reviewed  or  im- 
peached in  a  collateral  suit  like  the  present,  ex- 
cept for  actual  fraud. 

The  further  point  is  urged  by  the  defendant, 
in  regard  to  the  decree  of  March  26,  1886,  and 
the  call  for  50  per  cent  made  thereby,  that  the 
Circuit  Court  of  the  County  of  Henrico  waa 
without  jurisdiction  to  make  a  valid  decree, 
and  that  such  call  or  assessment  was  void.  The 
view  urged  is  that  the  decree  of  December  14, 
1880,  was  a  final  decree,  without  any  reserva- 
tion of  any  right  to  ask  for  a  further  call  or 
assessment;  and  that  the  transfer  of  the  cause 
to  the  Circuit  Court  of  Henrico  County  waa 
unauthorized.  But  we  see  nothing  in  the  terma 
of  the  decree  of  December  14. 1880,  to  exclude 
the  authority  of  the  same  court,  or  of  any  court 
to  which  the  cause  should  be  properly  trans- 
ferred, to  make  the  further  assessment  of  $50 
per  share;  and  the  allegation  in  the  amended 
petition  as  to  the  transfer  of  the  suit  is  that 
the  Circuit  Court  of  the  County  of  Henrico  waa 
**a  court  of  competent  jurisdiction."  Thia 
means  that  it  was  a  court  of  competent  juris- 
diction to  accept  the  transfer  and  to  take  juris- 
diction of  the  suit. 

In  the  case  against  the  Taussigs,  Charles  Taus- 
sig died  after  the  writ  of  error  was  taken,  and 
the  suit  was  ordered  by  this  court  to  proceed 
airainst  John  J.  Taussig  and  Georce  W. 
Taussig,  executors  of  Charles  Taussig,  de- 
ceased, and  Morris  Taussig,  as  defendants  in 
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eimr.  Tba  cleim  Bgaioit  (be  TauM' 
on  100  sbam  of  slock,  and  tbe  am 
COicplaiut  Id  the  suit  agninit  tbem  Is  Uh 
in  Ibe  suft  acainat  LiKgelL  Tbe  facts  ai 
ptinciplea  oElan  iovoTTed  are  ibe  same 
the  case  a^inst  Liggett,  the  oalr  diffe 
being  imnialerial  ones,  namelj,  Ibat  tfai 
of  eiTor  in  tbe  Taussig  case  woa  filed 
circuit  court  on  tbe  14tb  of  December, 
■nd  tbe  citation  was  dated  and  Sled  oa  tb 
of  December.  1886;  that  the  defendantB 
■B  invuiida  of  demurrer,  oolj  Ibat  the  cat 
■GttoD  accrued  motetban  five  years  and 
tban  ten  jears  prior  to  tbe  commenc 
of  tbe  niit  and  to  tbe  time  when  the 
■ult  mentioned  In  the  amended  pctitio 
■uffered  bj  the  plaintiff;  and,  M  a  f 
ground  of  aerauirer,  that  the  assessment 
per  cept  on  tbe  ttock  of  tbe  Conipaoy,  mi 
Uie  CLancet7  Coait  of  the  City  of  liichi 
■ndtbe  Bubaequeot  aasesament  of  BO  pei 
made  bj  tbe  Circuit  Court  of  Henrico  C< 
i*ere  void  and  of  no  force  or  eflect  as  a 
the  defeodants,  becauae  those  courta  ac 
no  Jurisdiction  over  (be  defendants,  or  a 
TiidictioD  to  makeaDT  assessment  which  i 
furnish  any  ri^ht  of  action  to  the  pi 
kgainst  the  slocaboldera  of  tbe  Compan}' 
T/ie  judgment  in  «ieA  eate  it  rtverm 
each  earn  U  remanded  to  tht  Circuit  Coan 
a  direction  to  overrule  the  denivrrer 
amended pelilioTi,  and  to  lake  ntek  furOn 
ending*  ai  AaU  not  bi  ineontittent  vit 
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Bniew  of  admirallff  judgment*— tehen  ma 
tleamboat  cannot  htrtmmtd—pmKrtof 
Iff  admiraily. 

L  Ttila  oonrt  la  llmltea.  In  revleirtnc  }ad| 
and  decreee  Id  admirattr  oausee,  to  a  detei 
tlon  of  the  quesUoaa  o(  law  arising  upon  U 
ord.and  toiucb  ruUnri  of  tbe  court,  eicei 
at  the  tline,  aa  aro  preeeotsd  t>7  the  UU  of  I 
Uona. 

JL  TheomcTof  onehaltthelegalHtteof  ai 
twat.  who  la  tbe  tDaster  In  poeseaaloo,  and 
ey  written  agreeme  at  entitled  to  luob  posi 
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a  truat  and  eof  oroe  ■  contract  of  sale  of 

cannot  resort  to  a  court  of  admlraltr. 
L   A  oourt  ot  Bdmlialtr  baa  not  the  ebaraot 

poweiB  Ota  oourt  Of  equltT  In  auch  caaa. 
[No.  810.] 
Affpied  April  t9. 1S90.  Bedded  Mag  IS, 

APFE&.L  from  a  Judgment  of  the  Bui 
Court  of  tbe  Territory  of  Dakota  affli 
a  Jodcinenl  of  the  District  Court  of  that 
tory  oismissinf;  a  libel  in  admiralty  again 
steamboat  Eclipse,  ber  tackle,  apparel 
furniture,  and  agaitut  all  persons  inlerv 
13;>  C.  8. 


[or  their  interest  therein.  In  a  cauae  of  posses- 
sion, ciTil  and  maritime,  and  ordering  posaea- 
slon  of  tbe  steamboat,  her  tackle,  apparel  and 
furniture,  to  be  delivered  to  the  claimant, 
Brailhwaite.     Affirmed. 

Btatemeut  by  Jfr.  Chief  JvttieeTiinwi 
Bobinson,  IteaifcCo.,Ka7,  McKnight&Co., 
A.  W.  Cadman  A  Co.  and  Joseph  McC.  Big- 
cert  filed  tbeir  libel  in  admiralty  in  tbe  District 
Court  of  the  Third  Judicial  District  of  the 
Territory  of  Dakota,  April  7,  1881,  againal  tba 
steamboat  Eclipse,  ber  tackle,  apparel  and  fur- 
niture, and  against  all  persona  inierrening  for 
tbeir  interest  therein,  in  a  cause  ot  posaession, 
dTil  end  maritime,  alleging: 

"  First.  Thai  they  are  the  majority  of  the 
owners  of  tbe  steamboat  Eclipse,  her  tackle, 
apparel  and  furniture;  and,  1>eiogsuch  ownera, 
on  or  about  tbe  lOtb  day  of  March,  1881,  ap- 
pointed one  William  Braithwaite  master  of  said 
veasel,  to  navigale  and  sail  ber  for  them,  at  the 
wages  agreed  upon  between  him  and  the  said 
owners,  end  the  said  William  Braithwaite  con- 
tinued to  be  such  master  until  the  4th  dnv  of 
April,  1881,  wbeo  the  libellants  removed  liim 
as  master  and  appointed  another  as  master  in 

"  Second.  That  when  the  new  master  so  ap- 
pointed by  libellants  went  on  board  said  Teasel 
by  (heir  orders,  to  enter  upon  bia  duties  as  aucU 
master,  tbe  said  William  Braitbwaite  refused 
to  give  up  the  possession  or  the  papers  of  said 
vessel  to  the  said  master  or  to  tbelilteilants.wbo 
have  demanded  the  same,  (o  the  great  damags 
of  tbe  libellants," 

Process  was  prayed  against  the  vessel  and 
Braitbwaite,  ana  was  Issued  accordingly,  re- 
turnable on  tbe  fliat  Tueadayof  June  theck 

On  tbe  15lh  of  April,  1881,  Braitbwaite  in- 
tervened as  a  claimaDlof  tbe  boat  as"lrusice, 
one  of  tbe  owners,  and  master,"  averring  that 
he  was  "  managing  owner  and  master  oi  said 
steamer,  and  i*  entitled  to  the  possession  and 
command  thereof,  atid  that  no  other  person  ia 
entitled  to  tbe  posBesaionor  commatid  thereof. " 

Tbe  libel  was  emended  by  stating  that  "  tbo 
said  Robinson,  Rea  St  Co.  own  a  twenty  five- 
hundred  dollar  interest  in  said  sleamtKiat;  the 


Joseph  HcC.  Biggert,  a  I  wen  ty -five- bund  red- 
dollar  inlereat  in  aaid  steamboat;  tbe  laid  A. 
W.  Cadman  A  Co.,  a  onehundreddollar  in- 
terest in  aaid  steamboat;  that  tbe  only  other 
person  having  an  inlereat  in  aaid  steamboat  ie 
Wm.  Braithwaite,  who  owns  a  twenty-five- 
bund  red -dollar  iufetestin  said  steamboat." 

Braithwaite  filed  an  auawer  and  exceptions 
on  the  etb  of  May. 

On  tbe  4tb  of  June  the  marshal  returned  that 
be  had  altacbed  tbs  boat  under  tbe  process  on 
the  day  it  was  issued,  and  that  on  the  same  day 
one  Joseph  Leigh  ton  put  in  aclaim  toLbe  boat, 
and  with  the  consent  of  Ibe  libellants,  and  upon 
Leighton's  eitculing  a  stipulation  of  tbe  value 
of  112,000,  that  being  Ibe  amount  agreed  upon  I 
between  bim  and  libellants,  be  bad  deliveied 
the  boat  to  Leighlon,  On  the  26ib  of  May. 
1861,  Leighlon  and  Jordan  filed  their  claim  m 
iuterTention,  aa  purcbaaers  tmder  a  bill  ot  Ba.\%, 
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bearing  date  March  81, 1881,  and  prayed  for  a 
decree  dircctiDe  Braiihwaite  to  execute  a  bill 
of  sale  of  tbe  Eclipse  and  to  deliver  it  and  the 
papers  of  the  steamboat  to  them,  and  on  bis  re- 
fusal that  all  his  interest  in  the  boat  be  trans 
fcrred  to  them,  and  for  costs,  and  such  other 
relief  as  a  court  of  admiralty  ia  competent  to 
give. 

The  cause  was  heard  upon  the  pleadings  and 
proofs,  and  the  district  court  made  its  findings 
of  fact  and  conclusion  of  law  as  follows: 

"  First.  That  the  steamer  Eclipse  at  the  time 
of  the  commencement  of  this  action  was  within 
tbe  Third  Judicial  District  of  Dakota  Territory. 

*'  Second.  That  on  February  4lh,  18tt0,  the 
claimant,  William  Braithwaite,  and  libellants, 
with  the  exception  of  Joseph  McC.  Biggert, 
made  and  entered  into  an  agreement  in  writing 
as  set  forth  in  the  fourth  lulegation  in^  claim- 
ant's answer. 

"  Third.  That  subsequent  to  the  execution  of 
that  agreement  by  the  claimant  a  further  clause 
was  added  substituting  the  name  of  Joseph 
McC.  Biggert  for  that  of  John  D.  Biggert, 
which  was  signed  by  all  parties  to  tbe  agree- 
ment except  the  claimant. 

"Fourth.  That  subsequent  to  the  execution 
of  tbe  agreement  the  parties  paid  in  eight 
thousand  and  fifty  dollars  and  no  more,  in 
amounts  as  follows: 

Capt.  W.  Braithwaite $2,500 

John  D.  Biggert 2,600 

Robinson.  Hea&Co 2,600 

Cadman  &  Co 100 

Kay,  McKnight  &  Co 460 

"  Fifth.  That  in  pursuance  of  that  aCTee- 
mcnt  the  claimant  went  from  Pittsburgh,  Pa., 
to  Bi&marck,  D.  T.,  in  February,  188^,  to  be 
present  when  the  said  steamer  Eclipse  should 
oe  offered  for  sale  by  the  U.  8.  marshal,  and 
602]  on  the  18th  day  of  February,  1880,  the  United 
Blatcs  marshal  sold  said  steamer  at  public  auc- 
tion at  the  Port  of  Bismarck,  and  claimant  bid 
her  in  under  and  in  pursuance  of  the  agree- 
ment between  him  ana  libellants  for  the  sum  of 
eight  thousand  five  hundred  and  twenty-five 
dollars. 

"Sixth.  That  claimant  used  in  purchasing 
said  steamer  all  of  the  money  paid  in  by  the 
parties  to  said  agreement,  yiz.,  eight  thousand 
and  fifty  dollars,  and  raised  the  balance  of  the 
purchase  price,  viz.,  four  hundred  and  seventy- 
five  dollars,  on  the  credit  of  the  said  steamer, 
which  was  afterwards  paid  out  of  her  earnings. 

"Seventh.  That  the  claimant,  Wm.  Braith- 
waite, and  John  D.  Biggert,  negotiated  the 
purchase,  and  the  marshal  made  the  bill  of  sale 
to  the  claimant  and  John  D.  Biggert,  aa  trus- 
tees. 

"Eighth.  That  the  claimant,  William  Braith. 
waite,  took  possession  of  said  steamer  Eclipse, 
as  master,  under  and  in  pursuance  of  the  said 
written  agreement  between  him  and  libellants, 
and  so  continued  in  possession  as  master  un- 
der said  written  agreement  until  he  was  re- 
moved by  the  Unitra  States  marshal,  by  virtue 
of  the  writ  issued  in  this  case. 

"Ninth.  That  immediately  after  the  United 
States  marshal  took  possession  of  the  said 
steamer  he  removed  the  claimant  and  delivered 
the  possession  of  the  same  to  intervenors,  with- 
out any  order  to  do  ao  from  this  court. 
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"Tenth.  That  said  steamer  was  nm  by  claim- 
ant during  the  navigation  season  of  1880  undei 
said  written  agreement  and  earned  eight  thou- 
sand dollars,  which  went  into  the  hands  of  the 
financial  agent  under  said  agreement,  and  the 
same  has  not  been  apportioned  or  dii^triboted. 

"Eleventh.  That  on  February  2d,  1881,  libi-1- 
lants  and  claimant  signed  'Exhibit  A'  of  the 
intervention  and  petition  of  Joseph  Leighton 
and  Walter  B.  Jordan.  At  that  time  said 
steamer  was  lying  in  the  Missouri  River,  a 
little  below  Fort  Benton. 

"Twelfth.  That  the  committee  named  fo 
said  exhibit  made  a  conditional  agreement  with 
Charles  Batchelor,  agent  for  Joseph  Leighton, 
to  sell  said  steamer  for  eleven  thousand  tve 
hundred  dollars,  if  she  •should  not  be  damaged 
to  exceed  five  hundred  dollars. 

"Thirieenth.  That  on  April  1st.  18S1,  a  bill 
of  sale  was  made  for  said  steamer  by  libellants, 
transferring  her  to  intervenors,  but  was  not 
delivered,  and  the  intervenors  haid  not  paid  any 
money  thereon,  and  the  claimHut  never  pigned 
said  bill  of  sale,  but  refused  to  sign  the  same, 
and  notified  intervenors  and  the  committee 
that  his  interest  in  said  steamer  was  not  for 
sale,  before  any  part  of  the  purchase  money 
had  been  paid  by  the  intervenors,  amountine 
to  $2,600,  before  the  commencement  of  thii 
action, — was  paid  after  they  were  notified  that 
the  claimant  would  not  sell  his  interest  in 


steamer. 

"Fourteenth.  That  the  intervenors  are  not 
the  sole  owners  of  the  said  steamer,  but  the 
claimant,  William  Braithwaite,  was  at  the  time 
of  the  commencement  of  this  action  the  owner 
of  one-half  interest  therein,  and  part  owner 
under  and  by  virtue  of  the  written  agreement 
made  with  libellants. 

"Fifteenth.  That  at  the  time  of  the  com- 
mencement of  this  action  libellants  wore  not  the 
owners  of  a  majority  Interest  in  said  steamer. 

"Sixteenth.  That  there  was  due  to  the  claim- 
ant, under  the  written  agreement  with  tbe 
libellants,  the  sum  of  eight  hundred  dollars  for 
wsfi^  at  the  time  of  the  commencement  ot  this 
action,  and  that  no  money  whatever  has  been 
paid  or  tendered  to  him  by  any  of  the  parties 
to  this  action. 

"As  a  conclusion  of  law  I  find — 

"1st.  That  the  claimant,  Wm.  Braithwaite, 
is  entitled  to  the  possession  of  the  steamer 
Eclipse." 

The  agreement  referred  to  in  the  second  find- 
ing is  as  follows: 

"Articles  of  agreement  made  and  conduded 
the  4th  day  of  February,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty,  between 
W.  Braithwaite  and  John  D.  Bigeert«  parties 
of  the  first  part,  and  Robinson,  Rea  &  Co.. 
Kay,  McEnight  &  Co.  and  Cadman  &  Co.,  ox 
the  City  of  Pittsburgh,  County  of  Allegheny, 
State  of  Pennsylvania,  parties  of  the  second 

Sart,  witnesseth:  That  whereas  the  steamboat 
Sclipse  is  now  hopelessly  involved  in  debt,  and 
the  said  parlies  of  the  second  part  being  cred- 
itors of  said  steamboat,  and  the  said  steamboat 
is  about  to  be  forced  to  man^hal's  bale,  it  being 
a  well  known  and  recognized  fact  the  owners 
of  said  boat  are  unable  to  meet  the  indebted- 
ness and  prevent  such  sale,  the  parties  hereto, 
fearing  a  sacrifice,  to  protect  their  several  In- 
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tcretU.  prevent  such  a  sacrifice  and  form  a  with  costs  to  be  taxed  against  the  libellants  and 
fond  for  bidding^  up  (in)  said  boat,  and  after-  intervenors,  respectively,  and  ordering  the 
wards,  if  knocked  down  to  them,  to  provide  a  marshal  to  deliver  the  possession  of  the  steam- 
working  capital  to  manage  and  run  said  steam-  boat  Eclipse,  her  tackle,  apparel  and  furniture, 
boat,  covenant  and  agree  as  follows:  to  the  claimant,  William  Braitbwaite. 

"First.  That  each  of  said  parties  shall  con-  This  judgment  was  affirmed  by  the  Supreme 

tribute  into  a   general   fund   the   respective  Court  of  the  Territory,  and  the  cause  brought 

amounts  set  opposite  their  names,  viz.:  to  this  court  by  appeal 

Capt.  W.  Braitbwaite $2,600  „         «        «r  «   .«._*         ^  «r   »  . 

John  D.   Bigaert    2,500  Meswn,  Geo.  W.  Onthrie  and  W.  Hal- 

Bobinson,  I&  &  Ca 2.600  lott  PWlUpa,  for  api>ellant8: 

Cadman&Co 100  The  Jurisdiction  of  admiralty  touch mg  prop- 


Kay,  McKnighfiCo.  '. 460  erty  in  ships  in  possessonr  suiu  between  pwrt 

••titk;^!,  -JL^-^i  «.««„«♦«  -^o  ♦«  1^  «w.M  4«   owners  is  well  established.    In  such  suits  the 
••Which  several  amounts  are  to  DC  pala  in   ^»-„_a  ^-.«^-,a:-,-  fK^  r.«*»oti/^n  ^#  *;«ia 

p.1d Jn  chand  th.  «n.«cder  to  be  u«k1  «   Zl^J^iC,'l7ryiM^Ht:XK^eme^!^t 
^^'fll^«^^Jrl;l*  4«  •^^<Ho«  t^  .««^  ^«i»  f.,«ri   »i8ting  and  entitling  the  master  to  possession. 

i^d'r=  *.'^!rrc^":.v'.'5^rbSrii  A^>^&^a1!!y^J^<'^^-4.%ft 

V^.i^S^l'^iii\:^t.''^^r%:^\^  ^^-""O'  1  Spr-gue.  170;  THs  TiUon.  5  Ma«,n. 

^.mu?i^^wu         .^  ^       K    ♦  I        *          *  Mr,    CJiief  Justice  FnUer   delivered   the 

"Third.  When  said  steamboat  is  put  up  at  ^pinion  of  the  court- 
marshal's  sale  the  same  is  to  be  bid  by  said  ^'circuit  courts,  in  deciding  causes  of  admiral- 
pMties  of  the  l^rst  part  to  such  an  amount  asa  ,       ^^  maritime  jurisdiction  on  the  instance 
majority  in  interest  of  said  amount.  $10  000,  ^^   ^^  ^^^  ^^^^^  J^^         i,^  ^  fl„^  ^^^  ^^^ 
may  determine  and  be  Dut  in  the  name  of  W.  ^  the  conclusions  of  law  upon  which  their 

^'S'I^T^'m  l"'^*,'^''*'^?-  ^'l^""'^*  VTll^:  judgments  and  decrees  are  riiudered,  stating 

and  be  he  d  by  them  thereafter  aa  such  trus-  \^J^  separaU-ly;  and  we  are  limited,  in  re- 

If^  ^?u!^?u  following   uses   and    purpos^:  dewing  such  judgments  and   decrees,    to    a 

first,  that  the  same  be  managed  and  run  in  determination  of  the  questions  of  law  arising 

the  inter«it  of  all  the  parties  hereto,  said  Wi I-  ^^    ^^^^^  ^^^"^^  g^ch  rulings  of  the 

^m  Braith waite  to  act  as  captain  and  John  D  ^       excepted  to  at  the  Ume.  as  may  l)e  pre- 

Biggertas  financial  agent;  the  said  Braith  wait e  ^„ted  by  a  bill  of  exceptions  piepar^ed  as  in 

U>  receive  a  sala^r  of  $150  per  month  and  said  .^^^  ^^  ,^^    ^8  gtat.  816;  TheGazelU,  128  U. 

John  DBiggert  to  receive  a  salary  of  $100  per  g  ^^^  ^  r^,  4^g  4^1     ^^^  tbis  judgment 

month  during  the  time  she  is  so  run  in  the  in-  ^,  Oie  Supreme  Court  ot  Dakota  Territory  is 

teresl  or  the  parties  nereto.             .     , ,  ^  subject  to  review  in  the  same  manner  and  under 

••Fourth.  Out  of  the  earnings  of  said  steam-  ^^^\^^^  regulations.     Rev.  Stat  sec.  702. 

Iwat  the  respective  claims  of  the  said  parties  of  3^  ^j^^  purchase  of  the  steamer  on  the  18th 

the  second  part  are  first  to  be  paid,  and,  sec-  ^  February,  1880.  under  the  agreement  dated 

widly.  the  full  amount  of  their  respec  ive  por-  ^^    ^^^^^^  ;J;    ^^  ^^^  „^nth,  Braitbwaite  and 

tions  of  said  $10^  advancement  is  to  be  3.        ^  acquired  the  legal  title  to  be  held  in 

paid  and  when  said  parties  of  the  second  part  f^  j^^  ^^  payment  to  the  •'parties  of  the 

Iff I*!^  ?:.Pl^?i^l'l  ^^11,'^^^^^^  -econd  part."  Cadman_&Co...Robinson.Rea 
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executors,  administrators  and  assigns."  ^1^^^  ^j^j^  ^„  accomplUhed,  Braitbwaite 

Exhibit  ••A,"  referred  to  in  the  eleventh  and  Biggert  were  to  remain  equal  owners  of 

finding,  ia  as  follows:  the  boat,  freed  from  the  incumbrance.    Joseph 

i.«-...  v      v»         wv          04  001  McC.  Biggert  seems  to  have  been  substituted 

-.«r  ^u  ■^"'?^'  .^®°5-  ^5^5"»^  ^j  }^\'  for  John  D.  Biggert,  but  as  our  conclusion  is 

••We.  the  undersigned  creditors  and  trustees  reached  without  regard  to  that  circumsUnce, 

of  the  steamer  Eclipse,  hereby  appoint  William  ^^     ^jjj  ^  treated  as  one.    The  agreement 

Bea.  John  D.  Big^ert  and  J.  C.  Kay  our  com-  provided  that  the  steamer  was  to  be  command- 

mittecto  effect  sale  of  said  steamer,  granting  ^  by  Braitbwaite,  and  she  was  accordingly 

unto  them  or  a  majority  of  them  power  to  ac-  ^^  ^  ^^^  ^j„ring  the  navigation  season  of  1880, 

«ept  any  offer  which  they  may  receive  for  the  ^^  ^^^^^  eight  thousand  dollars,  which  went 

purchaM  of  the  steamer,  it  being  expressly  un-  ^^^  ^y^^  jj^^/g  ^f  Biggert.  who  was  financial 

deratood  that  they  shall  not  accept  any  offer  of  ^  ^^^^^  ^^^  airreement,  but  this  money  had 

leas  than  eleven  thousand  five  hundred  doUars  ^^^  y^^  apportioned  and  distributed  when  the 

cash  or  equivalent  m  approved  paper.  m^l  ^^  ^^ 

Thereupon  judgment  was  rendered  dismiss-  On  the  2d  of  February,  1881.  Braitbwaite 

log  the  libel,  and  also  the  intervening  petition,  and  Biggert.  the  trustaea,  and  BobloaATi^  ttft^ 
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A  Co.,  Cad  man  &  Co.  and  Kay,  McEnight  &  So  far  as  the  creditors  and  intervenors  were 

Co.,  the  creditors,  by  a  written  memorandum  concerned,  if  the  former  desired  to  wind  up 

signed  at  Pittsburgh,  appointed  Rea,  Biggert  the  trust  or  the  latter  toenforce  an  alleged  con- 

and  Eay  a  committee  to  effect  the  sale  of  the  tract  of  sale,  which  is  indeed  what  is  asked  bj 

[607]  steamer,  with  power  to  accept  any  offer  of  not  this  intervention,  they  should  have  resorted  U> 
less  than  eleven  thousand  five  hundred  dollars  a  different  tribunal.  While  the  court  of  ad- 
ca^h,  or  the  equivalent  in  approved  paper.  At  miralty  exercises  its  jurisdiction  upon  e<|ai- 
this  time  the  steamer  was  lying  in  the  Missouri  table  principles,  it  has  not  the  characteristic 
River,  a  little  below  Fort  Benton;  but  it  ap-  powers  of  a  court  of  equity.  It  cannot  enter- 
pears  from  the  interveners'  petition,  that  on  or  tain  a  bill  or  libel  for  speci&c  performance,  or 
about  April  Ist  she  had  been  released  from  the  to  correct  a  mistake  (Andrews  v.  Essfx  F\  dt 
ice  in  which  she  had  wintered,  and  been  M,  Ins,  Co,  8  Mason,  6,  16);  or  declare  or  en- 
brought  down  to  Bismarck  by  her  master,  force  a  trust  or  an  equitable  title  (Ward  ▼. 
Braitliwaite.  The  court  found  that  the  com-  Thompson,  68  U.  S.  23  How.  830  [16:249]; 
mittee  made  a  conditional  agreement  with  JHU  v.  The  Amelia,  6  Ben.  475;  Kellum  t. 
Leighton's  agent  to  sell  the  steamer  for  eleven  Emerson,  2  Curt.  79);  or  exercise  jurisdictioD 
thousand  five  hundred  dollars,  if  she  should  in  matters  of  account  merely  (Qrant  v.  PailUm, 
not  be  damaged  to  exceed  five  hundred  dol-  6t  U.  S.  20  How.  162  [16:  871];  Minium  t. 
lars;  that  a  bill  of  sale  was  made  by  libel-  Maynard.  58  U.  8.  17  How.  477  [15:  2851;  Tht 
lants  April  1,  1881,  transferring  the  boat  Ocean  Belle,  6  Ben.  253);  or  decree  the  sale  of  a 
to  the  intervenors,  but  it  was  not  delivered  ship  for  an  unpaid  mortgage,  or  declare  her  to 
or  any  money  paid  thereon;  that  Braithwaite  be  the  property  of  the  mortgagees  and  direct 
refused  to  sign  it  and  notified  the  intervenors  possession  of  her  to  be  given  to  them.  Booari 
and  the  committee  that  his  interest  was  not  for  v.  The  John  Jap,  58  U.  S.  17  How.  899 1^15: 
sale,  after  which  the  interveners  paid  the  sum  95].  The  jurisdiction  embraces  all  maritime 
of  two  thousand  five  hundred  dollars;  that  contracts,  torts,  injuries  or  offenses,  and  it  de> 
Braithwaite  was  the  owner  of  one-half  interest  pends,  in  cases  of  contract,  upon  the  nature  of 
in  tbe  steamer  when  the  action  was  commenced;  the  contract,  and  is  limited  to  contracts,  clfdms 
and  that  eight  hundred  dollars  was  due  to  him  and  services  purely  maritime,  and  touching 
for  waees  under  the  written  agreement  with  rights  and  duties  appertaining  to  commerce 
the  liliellants,  no  part  of  which  had  been  paid  and  navigation.  People's  Ferry  Co.  v.  B^ers, 
or  tendered  to  him  by  any  of  the  parties.  61  U.  8.20  How.  893,  401  [15:961,  964]. 
The  memorandum  of  February  2d  was  ob-  There  was  nothing  maritime  about  the  claims 
viously  entered  into  in  view  of  tbe  situation  of  of  the  interveners,  and  the  intervention  was 
the  Eclipse  as  she  lay  locked  up  in  the  ice  lust  properly  dismissed  for  want  of  jurisdicUoii 
below  Fort  Benton,  and  not  as  she  was  when  over  the  subject  matter, 
safe  in  the  Port  of  Bismarck,  and  the  authority  Tbe  opinion  of  the  Supreme  Court  of  Dakota 
vested  in  the  committee  to  effect  a  sale  was  by  Church,  /.,  will  be  found  reported  in  80  N. 
limited  to  tbe  acceptance  of  an  offer  of  not  less  W .  Rep.  159,  and  deals  with  tbe  facts  in  more 
than  a  certain  amount  in  cash  or  its  equiva-  detail  than  we  have  been  at  liberty  to  do. 
lent.  A  contract  for  a  sale  conditioned  on  how  We  agree  with  the  results  arrived  at  by  tlial 
much  the  vessel  might  turn  out  to  have  been  court  and  its^u^m^n^  is  therrfbre  affirmkL 
damaged  by  her  environment  and  extrication 

therefrom  was  not  within  the  power  conferred,  — - 
which  contemplated  only  a  sale  for  a  sum  cer- 
tain at  the  risk  of  the  buyer,  and  did  not  em-  J08EPH  ANDERSON   et  al..  P7/k.  im 
brace  an  executory  contract  dependent  on  a  Err., 
contingency.    We  are  of  opinion,  upon  the  e. 
facts  found,  that  nothing  had  been  done  which  LEVI  CARKINS. 
operated  to  devest  the  legal  title,  and  that  when 

the  libel  was  filed  that  title  was  in  Braithwaite  (gee  &  a  Beporter*s  ed.  488-tfU 

and  Biggert,  and  the  interest  of  the  intervenors  ^           _            .  _ 

and    of  Biggerf  8  co-libellanU  was  equitable  Jurisdiction  over  state  decree— Homestead  Law 

merely.    Braithwaite  was  tbe  legal  owner  of  —effect  of  alienation  by  liomesteadar--^^ 

raOSl  one  half  and  was  the  master  in  possession.  Of  eontraet—power  of  State  tonuUtfjf  federal 
that  possession  he  could  not  be  deprived  on  the  statutes—parties,  when  In  pari  delicto, 
groundset  up  inthelibel,  that  the  libellanU  ^  where,  in  a  suit  in  a  state  court,  no  decree  oonW 
were  a  majonty  of  the  owners,  for  such  was  p.^  against  the  defendanU  without  denyinir  the 
not  the  fact;  and,  moreover,  he  was  not  only  protection  asserted  by  them  under  the  Homstead 
part  owner  and  master,  but  bj  the  written  Laws,  and  the  Supreme  Court  of  the  State  de- 
agreement,  which  was  still  subsisting,  was  en-  chured  that  this  invalidity  under  the  Homestead 
titled  to  such  possession  as  master,  and  there-  Laws  was  not  sustainable,  the  ease  is  one  ta 

fore  not  liable  to  removal  under  section  4250    — 

of  the  Revised  8tatutes,  which  provides  that  VoTm,-As  to  jurisdietum  m  the  United  Slates 

"any  person  or  body  corporate  having  more  Supreme  Court,  where  federal  qwstum  ^rfsM^ 


than  onehalf  ownewhipof  any  vessel  shall  ^L^J^T'^^^J^JfiSfj^ 

liRiTP  thA  oAinA  fiAWAF  tn  rPTTinvA  R  maatPr  who  ttUution,  Me  notes  to  Martin  v.  Hunter,  4:  W; 

r.  If-i    ^S^ll^r^f ^#    «,^^  S-SJ5    iST'  Znh  thews  V.  Zane,  8: 664:  Wiiliams  v.  Norrls,  6: 6W. 

is  also   part  owner  of   such  vessel,  as   such  jy^^t^uMon  of  UniUd  States  Supreme  OtmrlCe 

majonty  owners  have  to  remove  a  master  not  jigciore  state  law  void  as  in  eonfiiU  with  State  Qm- 

an  owner,"  but  that  the  section  shall  not  apply  gtUution;  to  revise  decrees  of  staU  courU  as  to  eon- 

"where  there  is  a  valid  written  agreement  sub-  gtruetion  of  state  latra.  See  note  to  Jackson  v.  Lam- 

fisting,  by  virtue  of  which  such  master  would  phUre,  7: 679;  also  noU  to  Gommeroial  Bank  v.  Buek- 

be  eiiutled  to  poaaeHion.''  tnrham,  11:  IM. 
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which  arlffht  wm  fpeciflcallyiet  up  and  claimed  troit  CityB.  Co,  v.  Quthard,  114  U.  8.  183  (29: 

under  the  statutes  of  the  United  States,  and  the  US), 

decision  and  judgment  of  the  state  court  being  jt  must  appear  by  the  record  that  such  fed- 

against  that  right,  this  court  has  jurisdiction.  gy^l  questioD  was  raised  and  decided  by  the 

X  The  theory  and  policy  of  the  Homestead  Law  gtate  court 

is  that  the  homestead  shall  be  for  the  exclusive  Ph(BnixIn$.Co.  y.  Gardiner, ISV.  8. 11  Wall. 

^^f  ?1  ^rf^SSf^^^JZfn^inn  ^  204  (20: 112);  CockroftY.  Vose,  81  U.  S.  14  Wall. 

ssss^'Tor^^onrwiru?'^^^^  \^f^^]^^  ^T "' f ^^'.'^^ri  ^«•^^7?^^^ 

•    A  ^.»«^  K-  «„.  ^..»>«»i.MVr.  hiHn.  1...^  13  (20: 887);  Beetor  t.  Atldey.li  U.  8. 6  Wall.  147 

\AtoSS^Ldwh?iS«nUTSSSSS.5Se  (18:733);  Hamilton  Mfg^.  t.  Ma»»achu^tU. 

T^^a^tott^^l^T^^u^,^^^  "^  S-  I  «  WalL  686  (18:906);  Smith  v.  Ad*it. 

the  land  to  another  in  consideration  of  the  im-  ^  U.  8.  16  Wall,  188  (21:  810),  90  U.  8.  23 

provemenU  previously  made  on  it  by  the  latter.  Wall.  873(23: 114);  Croteell  ▼.  Randell,  35  U.  8. 

Is  void,  and  speoiilo  performance  of  it  will  not  10  Pet.  368  (9: 458);  Parmalee  v.  lAzwrence,  78 

be  decreed.  U.  8.  11  Wall.  36  (20:  48);  Moore  v.  Miesimppi, 

1   ^  court  of  equity  wfU  not  enforce  the  perform-  68  U.    8.  21  Wall.  636  (22:653);  Mvrdock  ▼. 

ance  of  a  contract  which  contemplates  perjury  MemphU,  87  U.  8.  20  Wall.  590  (22:  429). 

by  the  homesteader  and  is  designed  to  thwart  Though  a  federal  question  may  have  arisen, 

the  policy  of  the  government  in  the  Homestead  if  the  decision  of  the  state  court  was  based 

Laws.  upon  a  statute  of  the  8tate,  and  Uiat  statute  is 

k    It  is  not  within  the  power  of  a  State,  directly  broad  enouf^h  to  sustain  such  decision  and 

or  indirectly,  to  nullify  or  set  at  naught  the  fed-  judgment,  this  court  will  not  entertain  juria- 

eral  statutes.  diction  of  the  case. 

L    The  man  who  contracts  for  the  perjury  of  an-  Kennebec  d  P.  R.  Co,  ▼.  Portland  A  K,  R. 

other  and  the  one  who  contracU  to  commit  such  Co^  gi  U.  8.  14  Wall.  26  (20:  851);  Klinger  v. 

perjury  are  in  part  dc7(^o.  Miesoun,  80  U.  8.   13   Wall.  257  (20:  635); 

^1^      *  -  ^^^A  ^^^y^^  r.     .r.  .an.  Commercial  Bank  ▼.  Rochester,  82    IT.  8.    15 

rgved  May  1,  f,  1890,  Decided  May  19, 1890,  Wall.  689  (21:  117);  Smith  v.  Adsit,  83  U.  8. 

16  Wall.  188  (21:  810),  90  U.  8.  23  Wall.  873 

ERROB  to  the  8upreme  Court  of  the  (23: 116);  Jenkins  t.  Lomnthnl,  110  U.  8.  222 

8tate  of  Nebraska  to  review  a  decree  of  (^:129);  Adams  County  v.  Burlinqton  dk  M, 

riiat  court  for  a  specific  performance  of  a  con-  J?.  Co,  112  U.  8.  123  (28:  678);  Hale  t.  Aken, 

act  for  the  sale  of  public  land  made  before  it  132  U.  8.  554  (33:  442). 

as  acauired  as  a  homestead.     Reversed,  And  it  is  not  enough  that  this  court  may 

The  lacts  are  stated  in  the  opinion.  see  that  a  federal  question  ought  to  have  been 

Messrs,  James  M,  Woolworth  and  John  A.  decided,  unless  it  appears  that  such  question 

asio*  for  plaintiffs  in  error:  was  decided  by  the  state  court. 

A  contract  inconsistent  with  public  policy  Ojoti*  v.  (?a/2a/ter,  40  U.  S.  15  Pet.  18(10:645); 

nnot  be  enforced.  The  Victory,  78  U.  8.  6  Wall.  384  (18:  849); 

C^fppeU  V.  BaU,  74 U.  8. 7  Wall.  542  (19: 244);  Maxwells.  Hetobold,  59  U.  8.  18  How.  517  (15: 

^ars/iall  v.  Baltimore  dk  0,  R,  Co,  57  U.  8.  509);  OroweU  v.  RandeU,  85  U.  8.  10  Pet.  388 

6  How.  814  (14:  953);  8cvdder  y.  Andrews,  2  (9:458);  Mississippi  dbM.  R,  Co.  y.  Rock,  71  U.  & 

IcLean.  464;  Leantt  v.   Pahner,  8  N.  Y.  19;  4  Wall.  177  (18:  881). 

mmoru  y.  Yurann,  11  Keb.  518;  Bateman  v.  It  is  nowhere  alleged  In  tbe  answer  or  else- 

^^^obinson,  12  Neb.  511;  Blanchard  y.  Jamison,  where  that  the  contract  sued  on  is  in  conflict 

4  Neb.  246.  with  any  statute  of  the  United  8tate8. 

Messrs.  A.  H.  Bowen  and   C,  Iloeppner,  Delmas  y.  Merchants  Mut.  Ins,  Co,  81  U.  8. 

or  defendant  in  error:  14  Wall.  666  (20:  759);  Tarur  y.  Keaeh^  82  U. 

Where  acta  are  merely  prohibited  by  statute.  8. 15  Wall.  68  (21: 82). 

id  the  parties  are  not  in  pari  delicto,  the  party  Although  a  partieeps  criminis  cannot  invoke 

'^pon  whom  no  penalty  is  imposed  may,  upon  the  aid  of  the  court,  still  if  the  party  seeking 

^CD-performance,  enforce  his  contract  against  relief,  although  partieeps  criminis,  vet  is  not 

'Siis  co-contractor.  in  pari  delicto,  the  rule  does  not  apply. 

JaovesY,  Oolighily,  2W.  BllOlZ; Brotming  Smith  v.  Bromley,  2  Doug.  696;  Jaquesr. 

▼.  Morris,  2  Cowp.  790;  Williams  y.  Hedley,  Qolightly,  2  W.  Bl.  1078;  Broxcning  y,  M<yrris, 

8  East,  878;  Worcester  v.  Eaton,  11  Mass.  368;  2  Cowp.  790;  Williams  y.  Bfedley,  8  East,  878; 

WhiUY.  Franklin  Bank,  22  Pick.  181;  Lowell  Worcester  v.  JCaton,  11  Mass.  368;  Lowell  v. 

y.  Boston  d  L.  R,  Corv.  28  Pick.   24;  Scher-  Boston  d  L,  R.  Co,  28  Pick.  24;   White  v. 

merhom  y.  Talman,  14  N.  Y.  98;  Blanchard  y,  Franklin  Bank,  22  Pick.  181;  Schennerhorn  y, 

Jamison,  14  Neb.  246;  Simmons  v.  Yurann,  11  Talman,  14  N.Y.  93;  Blanchard  y.  Jamison,  14 

Neb.  518;  Bateman  y,  Robinson,  12  Neb.  511.  Neb.  246. 

To  vest  this  court  with  jurisdiction,  it  must 
appear  that  the  decision  of  the  state  court  was  Mr.  Justice  Brewer  delivered  tbe  opinion 
in  conflict  with  the  Constitution  or  against  a  Qf  i\^^  court- 
right  claimed  under  a  statute  of  the  United  On  December  16,  1876.   the  parties  hereto 
Siaici,  and  that  such  decision  was  necessary  entered  into  the  following  contract: 
to  the  judgment  or  decree. 

Rev.  Stat.  U.  8.  g  709:  Mississippi  dk  M,  R,  'This  agreement  made  and  entered  into  this 

Co.  y.  Roek,  71  U.  8.  4  Wall.    177  (18: 881);  16th  day  of  December,  by  and  between  Joseph 

Brown  y.  AtweU,  92  U.  8.  327  (28: 512);  Steines  Anderson  and  Hannah  Anderson,  his  wife,  of 

▼.Ffa»A:Ki»C5?un^y,81U.S.14  Wall.  20(20: 847);  the  County  of  Adams  and  the   8lalc  of  Ne- 

Brown  y,  Colorado,  106  U.  8.  95  (27: 132);)  De-  braska,    parties   of  the  first  part     and  Leyi 
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Carkins  of  Adams  County,  Nebraska,  party  of 
tbe  second  part,  witnessetn: 

"That  tbe  said  parties  of  tbe  first  part  bave 
this  day  sold,  for  and  in  consideration  of  tbe  sum 
of  one  bundred  dollars,  to  tbem  in  hand  paid 
by  tbe  said  Levi  Carkins,  tbe  receipt  whereof 
is  hereby  acknowledged,  the  following  real 
estate,  to  wit:  tbe  south  one  half  of  southeast 
quarter  of  section  ten  (10),  in  town,  eight  (8), 
range  ten  (10)  west  in  Adams  County,  NebraslLa. 

"And  the  parties  of  tbe  first  part  further 
agree  with  tbe  party  of  the  second  part  that 
they  will  make  and  execute  to  him  on  or  before 
tbe  1st  day  of  May,  1881,  a  good  and  sufficient 
warranty  deed  of  said  premises,  clear  of  all  in- 
cumbrance, and  for  tbe  faithful  performance 
of  this  contract  they  hereby  bind  themselves, 
their  beirs,  executors,  admmistrators  and  as- 
signs. 

"In  witness  whereof  tbey  bave  hereunto  set 
their  bands  and  seals,  ibis  IGtb  day  of  Decem- 
ber, 1876. 

"(Signed)    Joseph  Anderson. 

"Hannah  M.  Anderson, 

"Parties  of  the  First  Pftrt. 
**Levi  Carkins. 

"Party  of  tbe  Second  Part. 

'In  presence  of  L.  P.  Hawley." 
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In  October,  1885,  tbe  defendant  in  error  com- 
menced bis  action  in  tbe  District  Court  of  Adams 
County,  Nebraska,  for  a  specific  performance  of 
Ibis  contract  The  plainiififs  in  error  answered, 
pleading  distinctly  that  tbe  contract  was 
against  public  policy  and  void,  for  the  reason 
that  at  tbe  time  of  its  execution  the  land  be- 
longed to  tbe  general  government;  that  it  was 
made  in  contemplation  of  Joseph  Anderson's 
taking  tbe  land  as  a  homestead;  that  on  tbe 
7th  day  of  March,  1877,  be  did  enter  the  land 
as  a  homestead;  and  that  he  continued  to  re- 
side upon  and  cultivate  it  until  the  Slst  day  of 
March,  1884,  at  which  time  be  made  final  proof 
under  the  Homestead  Law,  and  thus  only  ob- 
tained title.  The  case,  after  trial  in  tbe  district 
court,  passed  to  tbe  Supreme  Court  of  the  State, 
by  which  a  final  decree  was  entered  for  a 
specific  performance.  To  reverse  such  decree 
this  proceeding  in  error  has  been  brought. 
Two  questions  are  presented— one  of  Juri&ic- 
tion,  the  other  of  error. 

First,  with  respect  to  Jurisdiction:  It  will  be 
observed  that  tbe  contract  is  prima  facie  good. 
Tbe  land  is  described,  tbe  consideration  stated 
and  its  receipt  acknowledged,  a  sale  affirmed, 
an  agreement  to  convey  recited  and  the  time 
for  the  conveyance  specifically  named.  To  a 
bill  for  tbe  specific  performance  of  this  con- 
tract the  defendants  answered  that  the  contract 
was  void  under  tbe  Homestead  Laws  of  the 
United  States.  Notwithstanding  this  defense, 
so  expressly  stated,  a  decree  for  specific  per- 
formance was  entered  against  them.  Obvi- 
ously, this  could  not  be  so  entered  without 
adjudging  such  defense  insufficient,  and  deny- 
ing to  them  the  protection  claimed  under  the 
Homestead  Laws.  It  is  true  that  the  Supreme 
Court  of  Nebraska,  in  its  opinion,  relied  prin- 
cipally on  two  sections  of  tbe  statutes  of  Ne- 
braska: but  it  also,  and  as  plainly,  ruled  that 
the  defense  that  tbe  contract  was  against  public 
policy  and  void  was  not  sustainable,  and  that 
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the  Homestead  Laws  carry  with  them  no  pro- 
tection against  such  a  contract.  If  under  their 
provisions  such  a  contract  is  void,  then  obvi- 
ously no  state  statute  can  vitalize  the  contract, 
or  deprive  a  party  thereto  of  the  protection 
afforded  by  the  fcKieral  statutes.  Inasmuch, 
therefore,  as  no  decree  could  pass  against  the 
defendants  without  denying  the  protection  as- 
serted by  them  under  the  Homestead  Laws,  and 
as  tbe  Supreme  Court  of  Nebraska  expressly 
declared  that  this  invalidity  under  the  Home- 
stead Laws  was  not  sustainable,  it  follows  that 
tbe  case  is  one  in  which  a  right  was  specifically 
set  up  and  claimed  under  the  Statutes  of  the 
United  States,  and  the  decision  and  judgment 
of  the  state  court  were  against  that  right 
Hence  the  jurisdiction  of  this  court  cannot  be 
doubted.  Murdoch  v.  MemphU,  87  U.  8.  20 
Wall.  690  [22:429].  It  is  immaterial  that  the 
state  court  considered  tbe  case  to  be  within  the 
provisions  of  certain  state  statutes.  Tbe  graep 
of  the  federal  statute  must  first  be  released. 
Tbe  construction  and  scope  of  tbst  are  federal 

SLiestions,  in  respect  to  which  the  party  who 
aims  under  such  statute,  and  whose  claim  is 
denied,  has  a  right  to  invoke  the  judgment  of 
this  court. 

Passing  now  to  the  question  of  error:  It  ap- 
pears that  prior  to  tbe  date  of  the  contract, 
Carkins  had  been  in  possession  of  tbe  whole 
quarter-section;  that  he  bad  held  it  as  a  timber 
claim  from  1873  to  the  time  of  the  contract; 
that  he  had  broken  and  cultivated  forty  acres, 
and  planted  twenty  acres  of  timber;  that  the 
improvements  be  had  thus  made  were  of  the 
value  of  one  thousand  dollars;  that  Anderson 
was  unable  to  pay  cash  for  these  improvements, 
and  80  tbe  arrangement  was  made  by  which 
Carkins  relinquished  bis  possession  to  Ander- 
son and  tbe  latter  was  to  enter  into  possession, 
to  acquire  title  under  tbe  Homesteaa  Act,  and 
to  convey  one  half  tbe  land  in  payment  for 
these  improvements.  Tbe  consideration  was 
ample,  and  the  only  question  is  as  to  the 
validity  of  the  contract  to  convey.  The  theory 
of  tbe  Homestead  Law  is  that  the  homestead 
shall  be  for  the  exclusive  benefit  of  tbe  home- 
steader. Section  2290  of  the  Revised  Statutes 
provides  that  a  person  applying  for  tbe  entry 
of  a  homestead  claim  shall  make  affidavit  that, 
among  other  things,  "such  application  is  made 
for  his  exclusive  use  and  benefit,  and  that  his 
entry  is  made  for  tbe  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  otbw 
person."  And  section  2291,  which  prescribes 
tbe  time  and  manner  of  final  proof,  requires 
that  the  applicant  make  "affidavit  that  no  pert 
of  such  land  has  been  alienated,  except  as  pro- 
vided in  section  2288,"  which  section  provides 
for  alienation  for  "church,  cemetery  or  school 
purposes,  or  for  the  right  of  way  of  railroads.*' 

The  Law  contemplates  five  years'  continuoos 
occupation  by  tbe  homesteader,  with  no  aliena- 
tion except  for  the  named  purposes.  It  is  true 
that  tbe  sections  contained  no  express  prohibi- 
tion of  alienation,  and  no  forfeiture  in  case  of 
alienation;  yet,  under  them  the  homestead 
right  cannot  be  perfected  in  case  of  alienation, 
or  contract  for  alienation,  without  perjury  by 
the  homesteader.  Section  2304  makes  provis- 
ion for  homesteacling  by  soldiers  and  officers 
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who  terred  In  the  army  of  the  United  States 
during  the  recent  war;  but  that  section  makes 
DO  substantial  change,  except  in  respect  to  the 
time  of  occupation.  Under  this  section  Ander- 
son perfected  his  homestead  right;  but  the 
question  of  the  length  of  occupation  required 
to  perfect  such  right  in  no  manner  affects  the 
controversy.  The  same  affidavits  in  respect  to 
alienation  are  required  from  federal  soldiers  as 
^1    in  other  cases  of  homesteads.    This  precise 

Suestion  was  before  the  Supreme  Court  of 
[ansas,  when  the  writer  of  this  opinion  was  a 
member  of  that  court ;  and  speaking  for  that 
court  he  thus  stated  the  arguments  and  conclu- 
sions: "Now,  it  is  argued  on  the  one  hand 
that  it  is  a  matter  of  course  for  a  court  of  equity 
to  decree  a  specific  performance  of  a  contract 
for  tike  conveyance  of  real  estate  except  in 
cases  where  it  is  shown  to  be  unjust  and  in- 
equitable to  do  so  ( Waif  nick  t.  Richmond,  11 
Kan.  488);  that  there  is  no  express  prohibition 
OD  alienation  by  a  homesteader,  or  a  forfeiture 
for  such  alienation;  that  the  only  thing  which 
stands  in  the  way  of  such  an  alienation  is  the 
perjury  imposed  upon  the  homesteader;  that 
no  man  should  be  permitted  to  plead  his  own 
wrong  in  avoidance  of  his  contract;  that  in 
this  case  there  was  no  direct  alienation,  but  only 
a  contract  to  alienate  in  the  future;  that  what- 
ever of  wrong  the  homesteader  might  be  guilty 
of,  the  government  alone  could  take  advantage 
of,  while  he  himself  was  estopped  to  plead  it; 
and  further,  that  the  homestead  is  for  the 
benefit  of  the  homesteader,  and  that  he  should 
be  permitted,  by  contract  or  otherwise,  to  make 
all  the  profit  he  can  out  of  it.  On  the  other 
band,  it  is  contended  that  the  homestead  is  a 
gift  from  the  government  to  the  homesteader, 
conditioned  upon  his  occupation  for  five  years 
and  upon  his  making  no  disposition  or  aliena- 
tion during  such  term;  that  the  affidavit  of  non- 
alienation  is  aa  clear  an  expression  of  the  legis- 
lative intent  as  a  direct  prohibition;  that  the 
whole  policy  of  government  in  this  respect 
would  be  thwarted  if  the  homesteader  were 
permitted  to  alienate  prior  to  the  expiration  of 
the  five  years;  that  a  successful  alienation  could 
be  accomplished  only  by  perjury,  and  an  at- 
tempted alienation  would  only  offer  a  constant 
inducement  to  the  homesteader  to  abandon  his 
occupation,  and  thus  deprive  the  purchaser  of 
any  poraibility  of  acquiring  title  to  the  land; 
that  a  contract  whose  consummation  necessarily 
rests  on  perjury  is  illegal;  that  both  purchaser 
and  vendor  are  parties  to  the  wrong,  and  that 
courts  refuse  to  enforce  such  a  contract,  not 
from  any  regard  to  the  vendor,  but  from 
motives  of  public  policy ;  and  finally  that  courts 
of  equity  have  always  exercised  a  discretion  in 
B9]  enforcing  the  specific  performance  of  contracts 
to  convey,  and  that  it  would  be  strange  indeed 
if  a  court  of  equity  lent  its  aid  to  enforce  the 
performance  of  a  contract  founded  upon  per- 
jury and  entered  into  in  defiance  of  a  clearly  ex- 
pressed will  of  the  government.  We  think  the 
latter  reasoning  correct,  and  that,  whether  the 
contract  be  absolutely  void  or  not,  it  is  so 
clearly  against  the  will  and  policy  of  the  gov- 
ernment, and  so  necessarily  resting  upon  per- 
jury, that  a  court  of  equity  will  have  nothing 
to  do  with  it"    M€Ui9on  r.  Allen,  80  Ean. 
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Similar  views  were  expressed  by  the  Supreme- 
Court  of  Nebraska,  in  the  case  of  Datcson  v. 
MerritU,  2  Neb.  119,  in  which  it  was  held  that 
"the  policy  of  the  Act  of  Congress  granting 
homesteads  on  the  public  lands,  as  aisclosed 
by  its  requirement  of  affidavit  and  other  pro- 
visions, is  adverse  to  the  right  of  a  party  avail- 
ing himself  of  it  to  convey,  or  agree  to  convey, 
the  land,  before  he  receives  the  patent  there- 
for;" and  that  "the  court  will  not  lend  its  aid 
to  the  enforcement  of  a  contract  which  ia 
against  public  policy."  And  the  judgment  of 
the  trial  court,  denying  specific  performance 
of  a  contract  for  the  sale  of  lands,  made  by  the 
homesteader  before  he  had  acquired  the  legal 
title  to  the  premises,  was  affirmed.  See  also 
Oaks  V.  Beaton,  44  Iowa,  116;  Nichoii  v. 
Council,  51  Ark.  28.  This  very  contract  was 
before  the  Department  of  the  Interior,  and  ita 
invalidity  adjudged  by  the  Secretary,  in  the 
case  of  Aldrieh  v.  Andcnon,  2  Land  Dec.  71. 

There  can  be  no  question  that  this  contract 
contemplated  perjury  on  the  part  of  Anderson, 
and  was  designed  to  thwart  the  policy  of  the 

? government  in  the  Homestead  Laws,  to  secure 
or  the  benefit  of  the  homesteader  the  exclusive 
benefit  of  his  homestead  right.  Such  a  con- 
tract is  against  public  policy,  and  will  not  be 
enforced  in  a  court  of  equity.  Such  being  the 
scope  and  purpose  of  the  federal  statutes,  it  is 
not  within  the  power  of  a  State,  directly  or  in- 
directly, to  nullify  or  set  them  at  naught.  Sup- 
pose the  State  of  Nebraska  had  passed  an  Act 
declaring  that,  notwithstanding  the  provisions 
of  the  ^deral  statute,  a  homesteader  might, 
before  bis  homestead  right  was  perfected, 
make  a  contract  to  convey,  could  it  be  doubted 
that  such  an  Act  would  be  void,  as  in  conflict 
with  paramount  provisions  of  the  federal  stat- 
ute? Can  the  policy  of  Congreas,  with  respect 
to  the  disposition  of  public  lands,  be  thwarted 
by  any  State?  The  Question  suggests  its  own 
answer.  The  law  of  Congress  is  paramount; 
it  cannot  be  nullified  by  direct  act  of  any 
State,  nor  the  scope  and  effect  of  its  provisions 
set  at  naught  indirectly.  But  we  do  not  think 
that  the  sections  of  the  Nebraska  Statutes,  cited 
by  the  supreme  court,  were  intended  to  nullify 
the  provisions  of  the  Acts  of  Congress,  or  have 
any  such  effect.  Those  sections,  Nos.  1  and 
2,  Compiled  Statutes  of  Nebraska,  chap.  38, 
876,  read:  "All  contracts,  promises,  assump- 
sits or  undertakings,  either  written  or  verbal, 
which  shall  be  made  hereafter  in  good  faith 
and  without  fraud,  collusion  or  circumvention, 
for  sale,  purchase  or  payment  of  improvements 
made  on  the  lands  owned  by  the  government  of 
the  Cnited  States,  shall  be  deemed  valid  in  law 
or  equity,  and  may  be  sued  for  and  recovered, 
as  in  other  contracts."  "All  deeds  of  quit- 
claim or  other  conveyance  of  all  improvementa 
made  upon  p«>blic  lands  shall  be  as  binding 
and  as  effectual  in  law  and  ecjuity  between  the 
parties  for  conveying  of  the  title  of  the  grantor 
in  and  to  the  same,  as  in  cases  where  the  grantor 
has  the  fee  simple  to  the  premises."  But  these 
refer  simply  to  contracts  for  the  sale  and  con- 
veyances of  improvements  upon  public  lands. 
They  are  in  terms  limited  to  the  matter  of  im- 
provements, and  do  not  touch  in  any  way  the 
land  itself,  whether  in  respect  to  conveyance 
or  contract  to  convey.    They  may,  if  valid, 
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establish  the  sufficiency  of  the  coDsideration 
paid  by  Carkins,  but  they  do  not  affect  at  all 
the  question  of  the  yalidity  of  Anderson's  con- 
tract to  sell  the  land.  Suppose  Carkins'  trans- 
fer of  possession  and  improvements  on  the  land 
is,  as  affirmed  under  these  sections,  a  good 
•consideration,  it  is  no  better  consideration  than 
80  much  money;  and  Carkins'  rieht  to  compel 
■a  conveyance  by  Anderson  woulcT have  been  no 
"weaker'if  he  had  paid  him  a  thousand  dollars 
in  money,  than  it  is  now  when  he  simply  trans- 
fers to  him  Improvements  on  the  laud  of  the 
Talue  of  one  thousand  dollars. 
[4011  ^®  ™&7  agree  with  the  Supreme  Court  of 
Nebraska,  that  the  consideration  passing  from 
Carkins  to  Anderson  was  a  good  and  valuable 
one;  and  yet  that  brings  us  no  nearer  the  ques- 
tion of  the  validity  of  Anderson's  contract  to 
convey.  The  fact  that  Anderson  has  received 
full  payment  for  the  land  only  makes  stronger 
the  fact  that  perjury  on  his  part  was  essential 
to  Lis  obtainiog  the  title,  for  clearly  it  was  not 
then  to  be  obtained  for  him  but  for  Carkins; 
and  does  not  in  the  least  militate  against  the 
public  policy  disclosed  in  the  federal  statutes, 
that  the  acquisition  of  title  must  be  for  the  ex- 
clusive benefit  of  the  homesteader.  It  may  be 
that  Carkins  can  recover  from  Anderson  the 
value  of  these  improvements,  on  the  ground 
that  Anderson  has  received  that  for  which  be 
has  paid  nothing;  for  in  such  an  action  Car- 
kins will  not  be  seeking  to  enforce  an  illegal 
contract.  To  that  effect  are  the  cases  of  Sim- 
moni  V.  Yurann,  11  Neb.  618;  Bateman  v. 
Eobinson,  12  Neb.  611;  but  that  is  very  differ- 
ent from  the  enforcement  of  a  contract  which 
is  illegal,  because  against  public  policy.  The 
Supreme  Court  of  Nebraska,  recognizing  the 
general  rule  as  to  the  invalidity  of  contracts 
against  public  policy,  seemed  to  think  that  Uie 
parties  were  not  in  pari  delicto;  but  we  are  un- 
able to  see  any  distinction  in  moral  status  be- 
tween the  man  who  contracts  for  the  perjury 
of  another  and  the  one  who  contracts  to  com- 
mit such  perjury.  The  fact  that  the  former 
Xmrty  may  have  parted  with  money  or  valuable 
property  does  not  change  the  quality  of  his 
action,  or  give  him  higher  claim  to  the  con- 
sideration of  a  court  oi  equity.  So  it  results 
that  the  federal  question  in  this  case  was  not 
rightly  decided  by  the  state  court;  and  no 
other  Question  appears,  which,  rightly  decided, 
upholds  its  decree.  Tlie  case  tlierefore  must  be 
revened,  and  remanded  to  the  Supreme  Court 
of  the  State  cf  Ndtraeka  for  further  proceedinge 
in  accordance  with  this  opinion/and  it  ieeo  or- 
dered. 
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WILLIAM  ROBINSON.   Appt.. 

V, 

THE  IRON  RAILWAY  COMPANY  et  al. 

(See  8.  O.  Reporter's  ed.  622-IS33.) 

Foredoiure  of  railroad^  when  not  eet  aeide  on 
account  of  agreement  betieeen  bondholders — 
proper  remedy — duty  of  trustee — prtKeedings 
in  foreclosure  suit— parties — vague  agreement 
^-action  at  law. 

li   One  of  the  seoond-mortgaffe  or  Income  bond- 
hoiden  of  a  railroad.  Id  bebalf  of  the  othert,  oan- 

^7B 


not  maintain  a  suit  in  cqultj  to  set  adde  a 

closure  sale  of  the  railroad  on  the  first  mortgajia 
to  a  committee  of  the  flrat-mortgaRebondholden 
or  to  declare  the  sale  to  be  in  trust  for  both 
classes  of  bondholders,  on  the  ffroand  of  a  breaok 
of  an  acrreement,  made  without  conidderatioo  or 
mutuality,  between  committees  of  both  nIanMi 
of  bondholders,  that  the  second-mortgace  bond- 
holders should  participate  in  the  reorganlntloo 
of  the  company  after  the  sale  and  rank  therein  as 
they  ranked  previously,  where  there  is  no  charge 
of  fraud  and  no  offer  by  the  latter  to  redeem  tsom 
the  sale. 

t.  The  proper  remedy  of  the  eecond-mortcacv 
bondholders  was  to  apply  to  the  court  in  whldi 
the  foreclosure  took  place  to  set  aside  the  decree 
of  sale. 

8.  Where  the  same  person  is  trustee  in  two  mort> 
flrages  on  a  railroad,  a  foreclosure  of  the  first  Xtf 
him  is  not  inconsistent  with  his  position  as  tma- 
tee  in  the  second  mortgage. 

L  Proceedings  in  the  foreclosure  suit  prior  to  Che 
sale  were  matters  proper  for  adjudication  In  tlmlk 
suit,  and  cannot,  under  the  ciroumstancea  of  the 
case,  be  questioned  in  this  suit. 

6.  The  alleged  agreement  does  not  create  a  trust 
for  the  benefit  of  the  second-mortgage  bond- 
holders and  cannot  be  enforced  by  one  not  a 
party  thereto  against  the  subsequent  reorganised 
company  not  a  party  thereto  and  which  does  not 
represent  the  committee  of  the  second-mortgage 
bondholders,  who  are  not  made  parties;  and  Is 
too  vague  and  indefinite  for  enforcement. 

6.  If  the  plaintiff  or  the  other  second-mortgage 
bondholders  have  any  right  of  action  in  respect 
of  any  such  agreement,  it  must  be  one  at  law. 

[No.  824.] 

Submitted  May  J,  1890.    Decided  May  29, 1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dli- 
trict  of  Ohio  dismissing  a  suit  in  equity  brought 
by  a  holder  of  a  second-mortgage  or  inoome 
bond  of  the  Iron  Railroad  Company  in  behalf 
of  himself  and  the  other  holders,  against  the 
Toledo,  CinciDnati  and  St.  Louia  Railroad 
Company,  the  said  Iron  Railroad  Company, 
the  Iron  Railway  Company,  corporations  of 
Ohio,  the  Central  Trust  Company  of  New 
York  and  John  C.  Coombs,  to  set  aside  a  sale 
under  foreclosure  proceedings  to  the  commit- 
tee of  the  first-mortgage  bondholders  or  that 
the  sale  be  declared  to  be  in  trust  for  both 
classes  of  bondholders  and  for  an  account  of 
earnings  and  for  other  relief.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Georg^e  W.  Morse  and  KU- 
tredge  d  Wilby,  for  appellant: 

The  bill  makes  proper  parties. 

Pacific  R,  Co.  V.  Missouri  P.  R.  Oo,  111  U.  8. 
505  (28:  498);  Sahlgardv,  Kennedy,  1  McCrary. 
2%\\BrinkerhoffY.  Brown,  6  Johns.  Ch.  189,  i 
N.  Y.  Ch.  L.  ed.  79;  HowcUy.  McCreery,  7  Dana 
(Kv.)888. 

This  court  has  jurisdiction,  notwithstandiof 
Coombs  and  Robinson  are  citizens  of  the  same 
State,  because  the  suit  is  ancillary  to  the  pre- 
vious suit. 

Pacific  R,  Oo,  Y.  Missouri  P.  R,  Co.  Ill  U. 
S.  505  (28:  493);  Milwaukee  d  M.  R,  Cow. 
Soutter,  69  U.  S.  2  Wall.  609,  634  (17:  886); 
Krippendorf  t.  Hyde,  110  U.  8.  276  <28:  145). 

An  original  bill  is  the  proper  remedy  to  set 
aside  a  fraudulent  decree. 

Story,  Eq.  PL  §  426;  Dan.  Ch.  PI.  and  ft. 

13o  U.fC 
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S  806;  Adams,  £q.  §  419;  Mitford,  Cb.  PL 
§  94;  CampbeU  v.  Texca  dk  N,  0,  R,  Co.  1 
Woods.  868,  874,  2  Woods.  263:  Oaytes  v. 
Jfranklin  Sav,  Bank,  85  111.  256;  Ensmmger  v. 
lowers,  108  U.  B.  292  (27:  732;:  Holker  v. 
Parker,  11  U.  8.  7  Cranch,  436  (3:  396);  Pearce 
▼.  Olney,  20  Conn.  545;  Drury  v.  Cross,  74  U. 

5.  7  Wall.  299  (19;  40):  De  Louis  v.  Meek, 
2  Greene  (Iowa)  55;   Williams  v.  Gibbes,  5S  U. 

6.  17  How.  289  (15:  185);  Alexander  v.  Slavens, 
7  B.  Mon.  (Ky.)  351;  i)aw(i  v.  Frowd,  1  Myl. 
^  K.  200;  Gillespie  v.  Alexander,  8  Russ.  130; 
i^iwAw  V.  Lord  Mostyn,  2  DeQ.  J.  &  8.  873; 
Davis  V.  TiUston,  47  U.  8.  6  How.  114  (12: 
«66);  0(:ea/i  Ins.  Co.  v.  J^ieWt,  2  Story,  59. 

ComplainaDt  was  not  properly  represented 
in  the  foreclosure  suit 

Story,  Eq.  PL  §  207;  Dan.  Ch.  PL  and  Pr. 
^  592;  Simmons  v.  Taylor,  23  Fed.  Rep.  849; 
Jowa  County  y.  Mineral  Point  R.  Co.  24  Wis. 
"93;  Shaw  v.  Norfolk  County  B.  Co.  5  Grav, 
162;  Webb  v.  Vermont  C.  6.  Co.  20  Blatchf. 
218;  Mercantile  Trust  Co.  ▼.  LamoilU  Valley  R 
Co.  16  Blatchf.  324;  DuiigTU  v.  Smitli,  13  Fed. 
llep.  50. 

(Jomplainant's  trustee  was  guilty  of  fraud. 

Caffrey  v.  Darby.  6  Ves.  Jr.  488;  Harrison 
▼.  Mock,  10  Ala.  185;  Freeman  v.  Cook,  6Ired. 
Eq.  (N.  C.)  373;  Briee  v.  Stokes,  11  Ves.  Jr. 
S19;  Lord  Shifbrook  v.  Lord  HincJUnbrook,  16 
Ves.  Jr.  477;  Walker  y.  Symonds,  3  SwansL  1. 

The  Iron  Railroad  Company  was  guilty  of 
fraud. 

Eibernia  Ins.  Co.  Y.St.  Louis  dk  N,  0.  Transp 
Co.  13  Fed.  Rep.  616;  Brum  v.  Merchants  Mut. 
Ins.  Co.  16  Fed.  Rep.  140;  Blair  v.  St.  LouU, 
M.  dk  K.  R.  Co.  22  Fed.  Rep.  86. 

The  decree  was  fraudulent. 

Chicago,  D.  dk  V.  R.  Co.  y.  Fosdiek,  106  U. 
8.  47  (27:  47). 

The  sale  was  fraudulent. 

Stinson  v.  Pepper,  10  Biss.  107;  Seaman  v. 
Biggins,  2  N.  J.  £q.  214;  Cummins  v.  Little, 
16  N.  J.  Eq.  48;  Forman  v.  Hunt,  3  Dana  (Ky.) 
614;  Htmell  v.  MeCreery,  7  Dana  (Ky.)  888; 
CampbeU  v.  Gardner,  UN.  J.  Eq.  429;  Busty 
▼.  Hardin,  2  B.  Mon.  407;  King  v.  Piatt,  87 
N.  Y.  155;  Woodward  v.  5t/W<?cJfc.  27  N.  J.  Eq. 
607;  Ltfevre  y.  Laraway,  22  Barb.  167;  (7r^f- 
/am  V.  Burgess,  117  U.  S.  180(29:  839);  Jam«« 
V.  Milwaukee  dk  M.  R,  Co.  78  U.  S.  6  Wall. 
762  (18:  885);  .S^vtrtftt  Y.  CtMiiU,  L.  R.  27  Ch. 
Div.  424. 

Complainant  has  no  adequate  remedy  at  law. 

Dwight  V.  Smith,  18  Fedf.  Rep.  50;  Richard- 
9on  V.  Vermont  dk  M.  R.  Co.  44  Vt  618. 

An  income  bondholder  has  a  specific  lien 
upon  the  net  earnings  of  the  company,  amount- 
ing to  an  equitable  assignment  of  them. 

Barry  v.  Missouri,  K.  dk  T.  R.  Co.  27  Fed. 
Rep.  1;  Rutten  v.  Union  P.  R.  Co.  17  Fed. 
Kep.  480;  Ketchum  y.  St.  Louis,  101  U.  S.  806 
(25:  W^)\  Morgan  v.  Union  P.  R.  Co.  11  Fed. 
Rep.  692;  Tompkins  y.  lAttU  Rock  d  Ft.  S. 
JB.  Co.  15  Fed.  Rep.  6;  Union  P.  R.  Co.  y. 
United  States,  99  U.  S.  402  (25:  274);  Ketchum 
▼.  Pacific  R.  Co.  4  Dill.  78,  86;  Jones,  R.  R. 
Securities,  g  114:  Nickals  y.  New  York,  L.  E. 
^  W.  R  Uo.  15  Fed.  Rep.  575;  Boardman  y. 
Lakt  Shore  dk  M.  S.  R.  Co.  84  N.  Y.  157; 
Thompson  y.  Erie  R.  Co.  45  N.  Y.  468;  Dent  y. 
London  Tramways  Co.  L.  R.  16  Ch.  DiY.  844; 
Oilman  y.  lUinois  d  M.  Teleg.  Co.  91  U.  S. 


603  (23:  405);  Galveston,  H.  dk  H.  R.  Co.  y. 
Cowdrey,  78  U.  8.  11  Wall.  459  (20:  199); 
American  Bridae  Co.  v.  Ueidelbach,  94  U.  8. 
798  (24:  144);  Merchants  Hank  v.  Petersburg 
R.  Co.  12  Phila.  (Pa.)  482;  Mississippi  Valley 
dt  W.  R.  Co.  V.  United  States  Exp.  Co.  81  UL 
534. 

The  divisional  roads  have  taken  the  earnings 
without  consideration.  They  stand  in  place 
of  the  Iron  Railroad,  and  are  chargeable  as 
trustees. 

Rutten  Y.  Union  P.  R.  Co.  17  Fed.  Rep.  480; 
Morgan  v.  Union  \P.  R.  Co.  11  Fed.  Rep.  692; 
Hibemia  Ins.  Co.  v.  St.  Louis  dk  N.  0.  Transp. 
Co.  13  Fed.  Rep.  516;  Brum  v.  Merchants  Mut. 
Ins.  Co.  16  Fed.  Rep.  140;  Blair  v.  St.  Louis, 
H.  dk  K.  R.  Co.  22  Fed.  Rep.  36. 

The  lien  of  an  income  bondholder  adheres  to 
the  net  earnings  after  the  consolidation  in  the 
same  manner  as  it  did  previously,  the  new  com- 
pany being  charged  as  trustees. 

Harrison  v.  Union  P.  R.  Co.  18  Fed.  Rep. 
622;  Shields  y.  Ohio,  95  U.  S.  319  (24: 857). 

A  failure  of  the  mortgage  trustee  to  take  ac- 
tive measures  for  the  protection  of  his  bond- 
holders in  a  foreclosure  suit  is  fraud,  and 
ground  to  reverse  the  foreclosure  decree. 

Campbell  v.  Texas  dkN.  0.  R.  Co.  1  Woods, 
888;  Sahlgard  v.  Kennedy,  1  McCrary,  291; 
Simmons  v.  Taylor,  23  Fed.  Rep.  849;  Harri- 
son V.  Mock,  10  Ala.  185;  Caffrey  v.  Darby,  6 
Ves.  Jr.  488;  BeaU  v.  Harden,  4  Ired.  Eq.  84. 

Messrs.  John  C.  Coombs  and  Chas*  H« 
Hanson,  for  appellee: 

The  court  cannot  entertain  two  concurrent 
causes  between  the  same  parties  in  interest  for 
the  purpose  of  setting  aside  in  one  all  that  it 
decrees  and  establishes  in  another. 

Campbell  v.  Texas  dk  N.  0.  R.  Co.  1  Woods, 
868,  2  Woods,  268;  Anderson  v.  Jacksonville,  P. 
dk  M.  R.  Co.  2  Woods,  628;  Brown  v.  Frost,  10 
Paige,  243,  4  N.  Y.  Ch.  L.  ed,  962. 

The  only  remedy  is  by  motion  in  the  fore- 
closure suit. 

Jones.  Mortg.  §  1668;  MeCotter  y.  Jay,  80  N, 
Y.  80;  Smith  v.  American  L.  Ins.  d  T.  Co. 
Clarke,  Ch.  307, 7  N.  Y  Ch.  L.  ed.  127;  Wluts 
V.  CoulUr,  1  Hun,  857;  Story.  Eq.  PI.  428;  Van 
Weel  V.  Winston,  115  U.  S.  228  (29: 384). 

If  an  individual  in  his  private  capacity  have 
two  mortgages  upon  the  same  property,  he  not 
only  can,  but  must,  include  both  in  any  fore- 
closure proceedings. 

Roosevelt  v.  Ellithorp,  10  Paige,  415, 4  N.  Y. 
Ch.  L.  ed.  1033;  Galveston,  H.  d  H.  R.  Co.  v. 
Cowdrey.  78  U.  S.  11  Wall.  459  (20:199);  Homao- 
pathic  Mut.  L.  Ins.  Co.  v.  SiJ-bury,  17  Hun,  428; 
Oconto  County  v.  Hall,  42  Wis.  69;  Demarest  y. 
Berry,  16  N.  J.  Eq.  481;  Hawkins  v.  HUl,  15 
Cal.  499;  Hall  y.  Bamber,  10  Paige,  296,  4  N. 
Y.  Ch.  L.  ed.  984;  MobiU  d  C.  P.  R.  Co.  y, 
Talman,  15  Ala.  472. 

In  proceedings  to  foreclose  under  bonds  and 
mortgage  to  a  trustee,  if  the  trustee  is  a  party, 
the  bondholders  need  not  be. 

Corcoran  v.  Chesapeake  d  0.  Canal  Co.  94  U. 
8.  741  (24: 190^  Shaw  v.  Norfolk  County  R.  Co. 
5  Gray,  162;  Iowa  County  y.  Mineral  Point  R. 
Co.  2i  Wis.  98;  McElrath  v.  Pittsburg  d  8. 
R.  Co.  68  Pa.  87;  Shaw  v.  LittU  Rock  d  Ft.  S. 
R.  Co.  100  U.  8.  605  (25:  75*5;  UmbertvilU 
Nat.  Bank  v.  McOready  B.  d  P.  Co.  (N.  J.)  1 
L.  R.  A.  384. 
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If  tbe  trustees  of  a  mortgage  on  a  railroad 
are  parties  to  a  suit,  a  decree  rendered  in  a  case 
is  binding  on  tbe  bondholders,  unless  they  can 
show  some  fraud* 

Huntington  v.  LiUU  Boek  dfin.8.R  Oo.Z 
McCrary,  681,  16  Fed.  Rep.  908:  Mej/er  v,  Ut^th 
d  R  B.  iJ.  Co.  8  Utah,  280;  Farmers  L,  d  T.  Co. 
y.  Green  Bay  <k  M.  B.  Co.  10  Biss.  208;  Simmons 
▼.  Taylor,  23  Fed.  Rep.  849, 852-856;  First  Nat. 
Ins.  Co.  y.  Salisbury,  180  Mass.  803;  Childs  y. 
Ohilds,  10  Ohio  St.  839. 

Unless  the  mortgagee,  or  other  party  entitled 
to  the  same,  asks  for  the  income  of  the  division 
covered  by  his  mortgage,  the  road  must  and 
will  be  run  as  one  concern  and  equally  for  the 
benefit  or  loss  of  all  parties  interested. 

Martin  v.  Buffalo,  N.  T.  d  P.  B.  Co.  (N.  Y. 
Sup.  Ct.)  1  Ry.  &  Corp.  L.  J.  170;  LambertviUe 
Nat.  Bank  v.  McCready  B.  db  P.  Co.  (N.  J.)  1 
L.  R.  A.  834;  Central  Trust  Co.  y.  Wabash,  St. 
L.  d  P.  B.  Co.  34  Fed.  Rep.  259,  265-267,  80 
Fed.  Rep.  382, 834,  29  Fed.  Rep.  618, 626, 626. 
628. 

A  party  who  does  not  seasonably  intervene 
for  tbe  protection  of  his  interest,  cannot  come 
in  after  the  earnings  are  all  gone,  and  found  a 
remedy  upon  tbeoietical  rights  to  the  earnings 
that  are  gone  or  on  theoretical  possibilities  of 
protection  or  restitution. 

Milteubergery.  Logansport,  C.  <t  8,  W.  B.  Co. 
106  U.  S.  286  (27:  117);  Union  Trust  Co.  v. 
niinois  Af.  R  Co.  117  U.  S.  484  (29: 963);  Bum- 
ham  V.  Bowen,  111  U.  S.  776  (28: 596);  Farmers 
L.  d  T.  Co.  y.  MissouH,  I.  d  N.  B.  Co.  17  Am. 
&  £ng.  R  R.  Gas.  814. 

The  mortgage  power  of  sale  is  simply  a  cu- 
mulative remedy  given  to  the  mortgagee,  and 
does  not  affect  tbe  jurisdiction  of  the  court. 

Jones,  Mortg.  §  1773,  and  cases  cited;  Jones, 
Chat.  Mortg.  §§  777,  778;  Willsie,  Mortg. 
Forecl.  §  2U;  Cormerais  v.  QaneUa,  22  Cal. 
116, 124, 125;  Walton  y.  Cody,  1  Wis.  420;  Pack- 
ard y.  Kingman,  11  Iowa,  219;  Oreen  v.  Oae- 
ton,  66  Miss.  748;  Heytoard  v.  Judd,  4  Minn. 
483,  495. 

There  was  no  offer  to  redeem. 

May  y.  May,  11  Paige,  204,  6  N.  Y.  Ch. 
L.  ed.  108;  Duncan  y.  Dodd,  2  Paige,  99,  2 
N.  Y.  Ch.  L.  ed.  829;  State  Bank  v.  Green,  11 
Neb.  303;  White  y.  Coulter,  3  Thomp.  &  C.  615; 
Gardiner  v.  SchermerJiom,  Clarke,  Ch.  103.  7 
N.  Y.  Ch.  L.  ed.  63;  Buffalo  Sav.  Bank  y.  New- 
ton, 28  N.  Y.  160;  Wakeman  v.  Pierce,  3  N.  Y. 
884. 

An  association  of  bondholders  who  buy  at  a 
foreclosure  sale  are  bona  fide  purchasers. 

Chicago,  B.  I.  d  P.  B.  Co.  y.  Eovard,  74  U. 
S.  7  Wall  892  (19:117);  Vose  y.  Cowdrey,  49  N. 
Y.  886;  AshhursVs  App.  60  Pa.  290. 

By  the  allejB^tions,  wherein  the  plaintiff  sets 
up  his  participatioD  in  an  agreement  to  share  in 
the  benefits  of  the  foreclosure,  he  is  estopped 
from  denying  its  validity. 

Crawshay  v.  Souter,  78  U.  S.  6  Wall.  739(18: 
845);  Smith  v.  Eodton,  2  Smith,  Lead.  Cas. 
♦188;  Birch  v.  Wright,  1  T.  R.  378;  Shield*  v. 
Barrow,  58  U.  S.  17  Bfow.  180  (15: 158). 

There  is  no  case  for  specific  performance. 

BandaU  v.  Howard,  67  U.  S.  2  Black,  585, 
587  (17: 269):  Spencer  y.  Lawton,  14  R  I.  494; 
Fry,  Spec.  Perf.  gg  264, 269,  349,  861. 

if  the  agreement  be  vague,  uncertain  and 
undefined,  a  court  of  equity  will  not  enforce  it. 
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Bispham,  £q.  §  877;  Lord  Walpole  y.  Lffri 
Orford,  3  Ves.  Jr.  420;  Aday  v.  Be/toU,  18  Ala. 
358;  Colson  y.  Thompson,  15  U.  S.  2  Wheat.  8M 
(4: 253);  Sehmeling  y.  Kriesel,  45  Wis.  326. 

There  was  no  mutuality  in  the  character  of 
the  alleged  agreement. 

German  y.  Maehin,  6  Paige,  288,  8  K. 
Y.  Ch.  L.  ed.  990;  Bronson  v.  Cahill,  4  McLean* 
21;  Benedict  v.  Lynch,  1  Johns.  Ch.  882,  1  N. 
Y.  Ch.  L.  ed.  180;  Fry,  Spec.  Perf.  §  440,  and 
cases  cited. 

No  consideration  is  alleged  for  said  contract 

Callaghan  v.  Callaghan,  8  Clark  &  F.  874; 
Crauford  v.  Manson  (Ga.)  Nov.  21,  1888;  An- 
son V.  Townsend,  73  Cal.  415;  Acker  y.  Phcenix, 

4  Paige,  805,  3  N.  Y.  Ch.  L.  ed.  447. 
This  is  no  case  for  awarding  damages. 
Batch  V.  Cobb,  4  Johns.  Ch.  660,  661, 1  N.  Y. 

Ch.  L.  ed.  936, 987;  KempshaU  v.  Stone,  6  Johna. 
Ch.  193,  1  N.  Y.  Ch.  L.  ed.  1054;  SandM  t. 
TJiompson,  43Ind.  24;  Milkman  y.  Ordway,  109 
Mass.  256:  Fry,  Spec.  Perf.  ^§  1266. 1271,  and 
cases  cited;  Morss  v.  BUmendcrf,  11  Paige,  278, 

5  N.  Y.  Ch.  L.  ed.  186,  noU;  Smith  y.  KeUey, 
56  Me.  64. 

Mr,  Justice  Blatchford  deliyered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  tbe  Cir> 
cuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio,  by  WiUiam  Robinson,  in 
behalf  of  himself  and  all  tbe  other  holders  of 
the  second-mortgage  or  income  bonds  of  Tba 
Iron  Railroad  Company,  who  desire  to  oomein 
and  aid  in  the  prosecution  of  tbe  suit,  and  to 
contribute  to  the  expenses  thereof,  against  The 
Toledo,  Cincinnati  and  St.  Louis  Riailroad  Com- 
pany, the  said  Iron  Railroad  Company,  Tbe« 
iron  Railway  Company  (all  three  of  them  be- 
ing corporations  of  Ohio),  Tbe  Central  TrusI 
Company  of  New  York,  a  New  York  corpora- 
tion,  and  John  C.  Coomba 

Tbe  substance  of  tbe  material  allegationt  ol 
the  bill  is  as  follows: 

On  tbe  5th  of  August,  1881,  The  Iron  Rail- 
road Company  executed  to  The  Central  Trust 
Company  of  New  York,  hereinafter  called 
"the  Trust  Company,"  a  first  mortgage,  cover- 
ing its  line  of  railroad  and  other  property  be- 
tween the  Ohio  River,  in  Lawrence  County, 
and  the  south  line  of  Jackson  County,  Ohio^ 
including  sundry  other  lines  in  Lawrence 
County,  to  secure  $500,000  of  six  per centgold 
bonds.  On  the  Ist  of  August,  18ol,  the  Com- 
pany executed  to  the  same  Trust  Company  ita 
second  mortgage  on  the  same  railroad  propertj 
and  lines,  to  secure  $500,000  of  six  per  cent  in- 
come bonds.  This  mortgage  was  made  ez» 
pressly  subject  to  the  other  one.  The  inteieil 
to  be  paid  on  the  income  bonds  was  to  be  such 
amount,  not  exceeding  six  percent  per  annum, 
as  tbe  Company  i^ould  annually  declare  to  be 
the  year's  installment  of  interest  payable  out  of 
tbe  net  earnings  of  the  lines  of  railroad  of  tbe 
Company,  interest  not  to  be  accumulative,  and 
none  to  be  considered  due  and  payable  except 
out  of  net  earnings  applicable  to  the  purpoee, 
and  when  tbe  amount  should  have  been  aacer- 
tained  and  declared  by  the  board  of  directonk 
Tbe  plaintiff  is  tbe  holder  and  owner  of  twen^* 
five  of  such  income  bonds,  of  $1,000  each. 
The  interest  on  ihe  first-mortgage  bonds  wat 
payable  absoluiely,  semi-annually,  on  the  lint 


1889. 


RoBiNeon  ▼.  Ibon  Railway  Compamt. 


522  583 


days  of  January  and  July,  on  tbe  presentation 
of  coupons  annexed  to  the  bonds. 

Afterwards.   Tbe  Iron   liailroad  Company 
was  consolidated  witb  Tbe  Toledo,  Delphos 
and  Burlington  Railroad  Company,  an  Ohio 
corporation,  and  the  latter  was  afterwards  con- 
solidated witb  Tbe  Toledo,  Cincinnati  and  St. 
Louis  Railroad  Company,  another  Ohio  corpo- 
ration.    In  August,  18^3,  tbe  latter  corporation 
was  put  into  the  bands  of  a  receiver.    The 
earning  of  the  road  of  Tbe  Iron  Railroad 
Company  were  at  all  times  sufficient  to  pay  in- 
terest on  the  first-mortgage  bonds,  and  to  pay 
a  larffe  interest  on  tbe  second- mortgage  bonds. 
Tbe  nolders  of  tbe  second-mort/ra^e  ^nds  had 
oo  voice  in  either  of  tbe  consolidations,  and  the 
Trust  Company  never  asseDied  to  them.   Both 
consolidations  were  illegal,  collusive,  fraudu- 
lent and  void.    No  dividend  was  ever  declared 
payable  to  the  holders  of  the  second-mortgage 
bonds,  though  it  was  fairly  earned.     So  the 
holders  of  such  bonds  bad  no  opportunity  to 
enter  for  a  breach  of  the  conditions  of  the 
mortgage  and  to  operate  the  road.    Tbe  earn- 
ings of   tbe  Iron  Railroad,  which  ought  to 
have  been  applied  to  keep  down  tbe  interest  on 
its  bonds,  were  largely  diverted,  in  consequence 
of  its  consolidation  with  the  other  roads,  and 
mpplied  to  pay  their  expenses;  and  the  holders 
of  the  second-mortgage  bonds  have  an  equita- 
ble lien  on  tbe  property  of  tbe  companies  witb 
which  The  Iron  Railroad  Company  was  con- 
solidated, to  have  refunded  tbe  amount  of  such 
diverted  earnings,  and  to  have  them  applied  to 
pay  the  interest  on  the  two  classes  of  bonds. 

By  the  terms  of  the  first  mortgage,  the  Trust 
Company  could  have  entered  at  any  time  after 
tbe  failure  to  appropriate  the  earnings  to  pay 
Ihe  interest,  and  could  have  had  the  earnings 
of  the  Iron  Railroad  kept  separate;  and  there 
would  have  been  a  surplus  to  be  devoted  to 
paying  tbe  interest  on  the  second-mortgage 
Donds.  Tbe  Trust  Company,  being  a  trustee 
under  both  mortgages,  was  bound  to  execute 
its  trust  for  the  benefit  of  tbe  holders  of  both 
classes  of  securities;  but,  by  reason  of  the  ap- 
parently inconsistent  positions  occupied  by  tbe 
trustee,  tbe  holders  of  the  second-mortgage 
bonds  bad  no  fair  notice  of  the  proceedings  to 
foreclose  and  sell  tbe  property,  and  tbe  trustee 
gave  no  notice  to  any  of  the  holders  of  the 
second-mortgage  bonds,  of  such  proceedings, 
and  they  were  unrepresented  therein  and  had 
no  opportunity  to  present  to  tbe  court  tbe  facts 
set  forth  in  the  bill. 

In  July,  1883,  tbe  Trust  Company  filed  a 
bill  in  equity,  in  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. against 
The  Toledo,  Cincinnati  and  St.  Louis  Railroad 
Company,  to  foreclose  the  mortgages,  and  the 
defendant  company  appeared  and  submitted  to 
a  default  and  a  decree  of  foreclosure.  A  re- 
ceiver and  a  special  master  were  appointed, 
and  tbe  receiver  was  ordered  to  keep  a  separate 
account  of  the  earnings  of  each  division,  which 
he  proceeded  to  do.  on  November  1,  1883. 
Tbe  special  master  found  that  the  net  earnings 
of  the  Iron  Railroad  for  the  five  months  from 
November  1,  1888,  to  April  1,  1884,  were 
(38.716.87.  On  the  15th  of  July,  1884,  five 
persons  whose  names  are  given,  holders  to  a 
greater  or  less  amount  of  tbe  first-mortgage 
bonds,  became  a  committee  of  the  first-mort- 
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gage  bondholders,  under  a  contract  wherebv 
they  were  to  purchase  the  Iron  Railroad,  with 
all  Its  property,  under  tbe  decree  of  sale.  All, 
or  substantially  all,  of  tbe  first-mortgaj;e  bond- 
holders signed  the  contract  witb  tbe  committee; 
but  the  second-mortgage  bondholders  had  no 
notice  thereof,  and  were  not  invited  to  partici- 
pate in  the  appointment  of  the  committee.  A 
copy  of  tbe  agreement  is  annexed  to  the  bilL 
It  contained  a  provision  authorizing  tbe  com- 
mittee to  negotiate  for  a  participation  by  the 
second -mortgage  bondholders  in  tbe  benetits  of 
tbe  trust  crea^  by  the  agreement.  On  the 
lOtb  of  June,  1884,  the  holders  of  the  second- 
mortgage  bonds  were  called  together  in  B6ston^ 
and  a  committee  of  five  of  them,  of  whom  the 
plaintiff  was  one,  was  appointed  to  confer  with 
tbe  committee  of  the  first  morti^age  bondhold- 
ers, in  regard  to  a  participation  in  the  reor- 
ganization of  tbe  Company,  and  to  take  such 
other  steps  as  might  be  necc&sary  to  protect  the 
interest  of  the  second-mortgage  bondholders. 
On  tbe  lOtb  of  June,  1884,  the  two  commit- 
tees met,  and  it  was  agreed  between  them 
that  the  second- mortgage  bondholders  should 
participate  in  tbe  reor^uization,  and  should 
rank  therein  substantiallv  as  they  ranked 
previously,  subject  to  a  fair  division  of  ex- 
penses, it  being  understood  that  a  plan  of 
reorganization  should  be  submitted,  and  that 
the  committee  of  the  first-mortgage  lx)ndhold- 
ers  should  purchase  the  property  at  the  sale. 
The  railroad  and  property  were  sold  on  the  28th 
of  June,  1884,  in  pursuance  of  the  decree,  and  [^ 
tbe  defendant  Coombs,  acting  for  the  commit- 
tee of  the  first-mortgage  bondholders,  pur- 
chased tbe  same  for  $500,000,  and,  as  the 
plaintiff  assumed  and  had  reason  to  believe, 
for  tbe  l)enefit  of  both  classes  of  securitv  hold- 
ers. The  sale  was  confirmed  on  the  l8th  of 
July,  1884,  and  on  tbe  81st  of  July,  1884,  tbe 
committee  of  the  second-mortgage  bondholders 
submitted  to  the  committee  of  the  first-mort- 
gage bondholders  a  plan  for  reorganization,  a 
copy  of  which  is  annexed  to  the  bill  with  a 
copy  of  a  letter  from  tbe  committee  of  tbe 
second-mortgage  bondholders,  accompanying 
it.  Meantime,  immediately  after  tbe  sale,  the 
committee  of  the  first- mortgage  bondholders 
proceeded  to  organize,  under  the  laws  of  Ohio, 
the  defendant  corporation  Tbe  Iron  Railway 
Company,  witb  the  intention  of  transferring 
the  property  to  it  when  the  sale  should  be  con- 
firmed. The  Iron  Railway  Company  is  capi- 
talized at  $600,000,  with  the  purpose  of  issuing 
its  stock,  dollar  for  dollar,  to  the  tirst- mortgage 
bondholders  for  their  bonds,  and  for  two 
years'  unpaid  interest,  and  for  expenses,  with- 
out recognizing  the  rights  of  the  second-mort- 
gage bondholders.  Coombs  has  transferred 
the  railroad  and  property  to  The  Iron  Railway 
Company,  which  is  composed  of  tbe  parties 
who  made  up  tbe  first-mortgage  bondholders, 
and  no  new  or  innocent  party  holds  the  stock 
thereof;  and  the  corporation  and  the  holders 
of  its  stock  had  full  notice  from  the  beginuinff 
of  the  rights  of  the  second-mortgage  bondhold- 
ers. In  August,  1884,  notice  of  the  claims  of 
the  second -mortgage  bondholders  was  pub- 
lished in  certain  newspapers  in  i3oston,  where 
both  classes  of  securities  are  largely  or  entirely 
held.  On  the  5th  of  August,  1884,  the  com- 
mittee  of  the  second-mortgage  bondholders 
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served  upon  each  member  of  the  committee  of 
the  tirst-mortgage  boadbolders  a  notice  assert- 
ing!^ the  rights  of  the  second  mortgage  bond 
holders,  and  a  like  notice  upon  The  Iron  Rail- 
way Company,  and  also  published  a  like  no- 
tice in  two  Boston  newspapers;  all  of  which 
was  done  before  The  Iron  Kailway  Company 
issued  the  stock.  In  the  yarious  statements 
which  appear  as  a  matter  ofpublic  record,  the 
Trust  Company  and  The  Toledo,  Cincinnati 
and  8t.  Louis  Kailroad  Company  have  alleged 
ih&i  the  earnings  of  The  Iron  Railroad  Com- 
pany have  been  sufficient,  if  kept  separate,  to 
pay  the  interest  on  the  first-mortgage  bonds, 
such  statements  being  made  in  the  papers  filed 
in  the  yarious  foreclosure  proceedings  to  fore- 
close the  yarious  diyisions  of  The  Toledo,  Cin- 
cinnati and  St.  Louis  Railroad  Company.  The 
committee  of  the  first-mortgage  bondnolders 
haye  stated  repeatedly  in  a  public  way  that 
their  road  was  earning  sufficient  to  pay  the  in- 
terest on  the  first-mortgage  bonds,  and  such 
claim  was  made  by  them,  and  by  all  that  class 
of  bondholders,  when  The  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company  first  ceased  to 
pay  interest  on  the  first  mortgage  bonds. 

No  demand  was  eyer  duly  made  by  the  hold- 
ers of  the  first-mortgage  bonds  for  their  interest, 
in  accordance  with  the  terms  of  their  mort- 

§age,  nor  by  the  Trust  Company  as  trustee. 
L  portion  of  the  property  alleged  to  haye  been 
purchased  under  the  decree  of  foreclosure  and 
sale  is  covered  by  the  second  mortgage  and  not 
by  the  first,  although  it  is  claimed  by  the  pur- 
chasing committee  and  asserted  to  have  b^n 
conveyed  to  The  Iron  Railway  Company.  The 
Iron  Railway  Company  claims  that,  by  virtue 
of  its  title  from  the  committee  of  the  first-mort- 
gage bondholders,  it  has  acquired  a  right  to 
the  entire  income,  from  whatever  source,  of 
The  Iron  Railroad  Company  and  all  its  prop- 
erty and  franchises,  although  the  same  may  ex- 
ceed the  sum  sufficient  to  pay  the  interest  on 
such  first-mortgage  bonds.  There  can  be  no 
yalid  decree  of  foreclosure  and  sale  which  will 
deprive  the  second  mortgage  bondholders  from 
participating  in  the  net  profits  and  income, 
after  paying  the  interest  on  the  first-mortgage 
bonds.  By  the  terms  of  both  mortgages,  the 
property,  if  sold,  was  to  be  sold  in  the  City  of 
ironton,  Ohio,  and  the  same  place  should  have 
been  adopted  when  sold  under  decree  of  the 
court.  The  net  earnings  of  The  Iron  Railroad 
Company  should  have  been  applied,  from  the 
time  of  the  appointment  of  the  receiver,  to  pay 
the  interest  on  the  first-mortgage  bonds,  and 
the  balance  should  have  been  left  for  the  sub- 
ject of  an  account  between  the  receiver  and  the 
aecond-mortgage  bondholders,  in  accordance 
with  the  terms  of  the  mortgage. 

The  bill  prays  for  an  answer  under  oath,  and 
also  for  a  notice  to  the  second-mortgage  bond- 
holders to  come  in  and  aid  in  the  prosecution 
of  the  suit;  that  the  sale  to  the  committee  of 
the  first-mortgage  bondholders  be  rescinded,  or 
so  far  qualified  as  to  be  declared  to  be  in  trust 
for  both  clasfies  of  bondholders;  that  the  sale  to 
The  Iron  Railway  Company  be  rescinded  or  be 
declared  to  be  for  the  benefit  of  both  classes  of 
bondholders;  that  an  account  be  taken  of  rbe 
amount  of  the  earnings  of  The  Iron  Railroad 
Company,  applicable  to  the  payment  of  in- 
terest on  its  first  and  second  mortgage  bonds. 


received  since  the  road  was  placed  in  the 
hands  of  a  receiver,  and  also  an  account  of 
the  amount  of  earnings  diverted  by  the  con* 
solidation,  prior  to  the  appointment  of  a  re* 
ceiver,  and  an  account  of  the  amount  of  prop> 
erty  under  the  control  of  the  court,  which 
ought  to  be  applied  upon  the  bonds  in  lieu  of 
such  diverted  earnings;  for  the  application  of 
the  same,  first,  in  payment  of  the  intei  est  over- 
due on  the  first  mortgage  bonds,  and  the  bal- 
ance, if  any,  after  that,*in  payment  of  interest 
up  to  the  specified  rate  on  the  second-mortgage 
bonds;  and  for  general  relief. 

The  Iron  Railway  Company  and  Coombs  put 
in  separate  demurrers  to  the  bill.  The  demur- 
rer of  The  Iron  Railway  Company  alleges  want 
of  equity,  and  also  multifariousness,  in  that 
the  bill  seeks  both  to  have  the  foreclosure  pro- 
ceedings avoided  and  the  sale  set  aside,  and  to 
obtain  a  participation  in  the  benefits  of  the  pur- 
chase of  the  property  at  the  sale;  and  also  al- 
leges that  it  appears  that  the  plaintiff  has  not 
been  injured  by  the  foreclosure  proceedings, 
and  that  he  might,  with  diligence,  have  pre- 
vented or  remedied  any  injury  by  intervening 
in  the  proceedings;  that  /or  all  such  injury 
there  was  a  plain,  adequate  and  complete  rem- 
edy at  law,  in  a  suit  against  the  Trust  Com- 
pany; that  it  is  admitted  by  the  bill  that  default 
was  made  in  paying  the  interest  due  to  the 
holders  of  the  first-mortgage  bonds,  which  con- 
tinued up  to  the  time  oi  the  sale  of  the  road 
and  still  continues,  but  it  contains  no  offer  to 
pay  the  bonds  or  the  interest  due  on  them,  oi 
to  redeem  the  property  from  the  first  mortgage 
that  it  does  not  allege  any  privity  witb.or  duty  or 
liability  to,  the  second -mortgage  bondholders, 
on  the  part  of  the  first-mortgage  bondholders, 
nor  any  common  interest  between  them;  that  as 
to  so  much  of  the  bill  as  rests  upon  any  alleged 
agi cement  or  undertaking  on  the  part  of  the 
committee  of  the  first-mortgage  bondholders, 
whose  names  are  given  in  the  bill,  it  appears 
that  all  of  them  are  necessary  parties  and  none 
of  them  are  made  parties;  that  all  of  them  and 
the  plaintiff  are  citizens  of  Massachusetts,  and 
that  this  court  has  no  jurisdiction  to  enforce 
the  alleged  agreement;  that  the  agreement  is 
not  sufficient  in  form  or  certainty  to  permit  ite 
enforcement  or  to  warrant  any  recovery  of 
damages  on  account  of  any  breach  of  it;  that 
no  consideration  is  alleged  for  it,  nor  Is 
it  alleged  to  be  In  such  form  as  imports  con- 
sideration; that  the  committee  were  not  au- 
thorized to  make  any  such  agreement  with  the 
second-mortgage  bondholders;  that  such  agree- 
ment and  this  suit  admit  the  competency  of 
the  organization  of  The  Iron  Railway  Com- 
pany, and  such  agreement  and  the  alleged  au- 
thority therefor  do  not  appear  to  be  competent 
to  create  any  privity  with,  or  duty  or  liabilitj 
to,  the  plaintiff,  on  the  part  of  The  Iron  Rail- 
way Company  and  its  stockholders;  that  it  does 
not  appear  that  Coombs  was  in  privity  with, 
or  incurred  any  obligation  or  liability  to,  the 

Elafntiff  or  any  of  the  second-mortage  bond- 
olders,  or  was  served  with  any  notice,  or  had 
any  knowled^,  of  any  undertaking  in  behalf 
of  any  second-mortgage  bondholders,  or  of  anj 
violation  thereof,  and  no  fraud,  or  knowledge 
of  or  complicity  in  any  fraud,  on  the  part  of 
Cdomhs.  is  sufficiently  alleged  in  the  bill;  that 
it  is  alleged  in  the  bill  that  no  forclosure  pro* 
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ceedings  such  as  are  set  forth  can  bar  the 
secoDd-mort^ge  bondholders  from  the  net 
profits  and  income,  after  the  payment  of  the 
In 'crest  on  the  first- mortgage  bonds;  and  that 
for  the  recovery  of  any  proj)erty  formerly  of 
The  Iron  Railroad  Company  which  may  not 
have  been  covered  by  the  first  mortgage  but 
may  have  been  ooverea  b^  the  second  mortgage, 
it  appears  that  the  parties  in  interest  have  a 
plain,  adequate  and  complete  remedy  at  law. 
The  demurrer  of  Coombs  is  to  the  same  ef- 
fect as  that  of  The  Iron  Railway  Company. 

lOl       On  a  hearing  on  the  bill  and  demurrers,  a 
decree  was  entered  dismissing  the  bill,  with 
costs.     An  application  for  a  rehearing   was 
made,  od  an  allegation  of  surprise  ana  acci- 
dent, by  reason  whereof  the  case  was  not  prop- 
erly presented  od  the  part  of  the  plaintiff.    On 
a  hearing  on  the  application,  a  decree  was 
made  which  states  that  the  plaintiff  was  heard 
in  support  of  his  application,  as  well  upon  all 
matters  which  he  had  to  advance  on  the  in- 
sufficiency of  the  prior  hearing,  as  upon  any 
alleged  error  in  the  judgment  thereupon  ren- 
^er^,  and  the  defendants  were  not  only  heard 
in  support  of  the  sufficiency  of  the  hearing  and 
the  correctness  of  the  Judgment,  but  "also  of- 
:f  ered  in  open  court,  for  the  purpose  of  prevent- 
ing any  amendment  hereafter  to  said  bill  by 
incorporating  therein  an  offer  to  redeem  said 
Iron  railroad  either  from  the  lien  of  the  first 
^morteage,  or  from  the  purchaser,  if  and  when- 
ever in  the  future  the  circumstances  and  par- 
ties may  have  become  changed,  and  said  prop- 
erty may  have  increased  in  value,  to  waive  all 
objection  to  said  bill,  if  said  complainant  would 
amend  the  same  forthwith  by  making  such  an 
offer  to  redeem,  and  accept  a  decree  of  this 
court  limiting  the  time  therefor,  and,  on  de- 
fault in  making  such  redemption,  to  be  forever 
barred  and  foreclosed  of  all  right,  title  and 
interest  in  said  property;  and  said  complainant 
declined  said   offer.    And   thereupon,   upon 
consideration  thereof,  and  for  other  sufficient 
reasons,  as  well  as  said  offer  by  said  defend- 
ants, said  motion  for  a  rehearing  is  denied,  and 
said  judgment  sustaining  said  demurrer  and 
dismisaing  said  bill,  wiUi  costs,  stands  con- 
firmed."   The  plaintiff  has  appealed  from  the 
decree  dismissing  the  bill. 

It  is  impossible  to  sustain  this  bill  as  against 
the  demurrers.  There  is  no  allegation  of  any 
actual  fraud.  There  is  no  offer  to  redeem. 
There  is  no  averment  of  any  consideration  or 
mutuality  in  the  sdleged  agreement  between 
the  two  committees.  There  is  no  allegation 
that  the  property  was  sold  for  less  than  its 
actual  value.  The  bill  admits  that  the  claim 
of  the  first-mortgage  bondholders  is  superior 
to  that  of  the  second-mortgage  bondholders; 
and  the  failure  of  the  plaintiff  to  offer  to  re- 
deem is  evidence  that  ne  does  not  think  the 
property  was  worth  more  than  it  brought  at 

-  ^^       the  sale. 

'  -^  71  If  the  plaintiff  or  the  second-mortgage  bond- 
holders had  exercised  due  diligence,  they  might 
have  intervened  in  the  foreclosure  suit,  r^o 
fraud  being  alleged,  the  proper  remedy,  if  any 
legal  injury  was  lustained  by  them,  was  to 
apply  to  the  court  in  which  the  foreclosure 
took  place  to  set  aside  the  decree  or  the  sale. 
The  bill  does  not  allege  any  fraud  as  having 
been  committed  by  any  party  to  the  foreclosure 

in  V.  & 


suit,  or  that  the  decree  was  any  part  of  a  fraud- 
ulent arrangement.  There  is  no  allegation  of 
any  fraudulent  practice  whereby  any  second- 
mortgage  bondholders  lost  any  right  to  bid  at 
the  sale:  nor  can  it  be  ^thered  from  the  bill 
that  they  ever  had  any  idea  of  bidding  or  of 
contributing  to  the  purchase. 

As  to  the  allegation  in  respect  of  the  incon- 
sistent positions  of  the  Trust  Company  as  a 
trustee  under  both  of  the  mortgages,  no  col- 
lusion on  the  part  of  that  Company  is  averred; 
nor  is  it  alleged  that  the  company,  so  far  as  it 
did  or  could  represent  the  second-mortgage 
bondholders,  was  unfaithful  to  its  trust.  There 
having  been  an  admitted  default  on  the  first 
mortgage,  and  the  foreclosure  proceedings  hav- 
ing been  properly  instituted,  there  is  an  ab- 
sence of  any  allegation  in  the  bill  that  the 
second-mortgage  bondholders,  if  they  had  been 
parties  to  the  suit  otherwise  than  through  the 
trustee,  could  have  taken  any  steps  which 
would  have  prevented  the  decree  of  foreclos- 
ure. The  Trust  Company  was  a  trustee  un- 
der the  first  mortgage,  which  was  prior  in 
right  to  the  second.  It  discharged  no  more 
than  its  duty  to  the  first-mortgage  bondhold- 
ers; and  it  appears  by  the  bill  Uiat  the  second- 
mortgage  bondholders  had  a  meetin^^  and  ap- 
pointed a  committee  eighteen  days  pnor  to  the 
sale,  and  thus  had  full  Knowledge  of  the  situa- 
tion of  affairs,  and  full  opportunity  to  apply 
to  intervene  as  parties  to  the  suit.  Moreover, 
the  bill  alleges  that  the  foreclosure  suit  was  a 
suit  to  foreclose  both  of  the  mortgages,  and, 
of  course,  according  to  their  respective  priori- 
ties. The  bondholders  were  represented  by 
their  trustee,  as  is  established  by  numerous  de- 
cisions. 

As  to  the  other  allegations  in  the  bill,  which 
question  the  proceedings  which  took  place  in 
the  foreclosure  suit  prior  to  the  sale,  they  were 
matters  proper  for  adjudication  in  that  suit,  L^^ 
and  they  cannot,  under  the  circumstances  of 
the  case,  be  Questioned  in  this  suit.  We  have 
considered  all  of  them,  and  pass  them  without 
further  observation. 

As  to  the  alleged  agreement  that  the  second- 
mortgage  bondholders  should  participate  in  the 
reorganization,  the  claim  made  in  regard  to  it 
may  be  dismissed  with  a  few  words.  If  there 
was  any  such  agreement  which  oould  be  bind- 
ing, it  was  an  agreement  with  the  members  of 
the  committee  of  the  first-mortgage  bondhold- 
ers as  individuals,  and  they  are  not  made  par- 
ties to  the  suit,  though  their  names  are  given. 
Nor  does  the  plaintiff  represent  the  committee 
of  the  second-mortgage  bondholders,  with 
whom  the  agreement  is  alleged  to  have  been 
made.  Nor  does  The  Iron  Railway  Company 
represent  the  committee  of  the  first-mortgage 
bondholders.  Independently  of  this,  the  u- 
leged  agreement  is  too  vague  and  indefinite  to 
furnish  a  foundation  for  its  enforcement.  On 
the  showing  of  the  bill,  the  parties  never  en- 
tered into  any  contract,  and  the  court  would 
have  to  make  one  for  them.  There  was  no 
mutuality  in  the  agreement  alleged,  and  no 
adequate  consideration  for  it  is  stated  or  can 
be  imported.  These  same  considerations  show 
that  the  agreement  cannot  be  adjudged  to 
create  a  trust  for  the  benefit  of  the  second- 
mortgage  bondholders.  If  the  plaintiff  or  the 
other  second-mortgage  bondboldeia  baye  any 
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right  of  action  in  respect  of  any  such  agree- 
ment, it  muBt  be  one  at  law. 

We  have  considered  the  yarious  questions 
raised  by  the  bill  and  the  demurrers,  and  are 
of  opinion  that  they  do  not  need  any  further 
remark. 

Decree  c^jlflrmed. 


GEORGE  R.  RIDDLE  bt  al.,  AppU., 

V, 

JOSEPH  M.  WHITEHILL. 

(See  8.  C.  Beporter^s  ed.  831-<M0D 

AssignmerU  by  one  partner,  when  diseolvee  part- 
nership— right  to  euejor  settlement  of  partner- 
ship affairs—Statute  of  Limitations — real 
estate  of  partners — right  of  surviving  or  solv- 
ent partner — truiteet  when  one  partner  is — 
effect  of  Statute  of  Limitations  in  equity  ecues, 

L  An  assiffnment  by  one  i>artner  diasolves  the 
partnersbip.  If  the  partnership  Is  at  will;  if  it  is 
not  at  will,  the  assiflrnnient  is  cause  for  dissolution. 

2.  The  right  of  action,  to  sue  for  the  settlement  of 
partnership  alTairs,  does  not,  as  matter  of  law, 
accrue  at  the  time  of  the  dissolution  of  the  firm, 
but  depends  on  circumstances. 

8.  When  the  partnership  affairs  are  being  wound 
up  without  antagonism  between  the  parties,  and 
assets  are  being  realized  and  debts  paid,  the  Stat- 
ute of  Limitations  has  not  begun  to  run. 

4.   No  length  of  possession  of  one  partner  of  real 


estate  paid  for  with  partnership  funds,  and  con- 
veyed to  him,  bars  the  other  partners.  Such  real 
estate,  used  for  partnership  uses,  is,  in  equitj, 
treated  as  personal  property,  in  paying  debts  aiiA 
adjusting  the  equities  of  the  partners. 
6w  Where  dissolution  comes  by  death  or  assign- 
ment  of  one  partner,  the  surviving  or  solvent 
partners  hold  the  partnership  property  for  th# 
purpose  of  dosing  up  its  affairs. 

e.  Where  there  is  an  agreement  that  one  partoer 
shall  close  up  the  business  of  the  firm  and  settle 
its  affairs,  which  had  been  under  his  management^ 
a  trust  is  created,  and  the  bar  of  the  Statute  of 
Limitations  does  not  begin  to  run  against  the 
right  to  an  account  for  partnership  dealings  so 
long  as  such  partner  acts  under  the  trust,  until  ha 
repudiates  it. 

7.  When  the  cause  of  action  Is  legal  and  the  Stat- 
ute has  barred  the  remedy  at  law,  the  defense  li 
as  complete  in  equity  as  "at  law;  but  when  the 
case  falls  within  the  exclusive  Jurisdiction  of  a 
court  of  equity  the  Statute  Is  not  necessarily  a|i- 
plied. 

[No.  814.] 

Submitted  May  1, 1890,    Decided  May  19,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas  dismissing  a  suit  in  equity 
for  an  account  of  the  business,  property  and 
liabilities  of  a  partnership  and  for  a  decree 
for  the  amount  due  complainant  and  that  the 
undisposed  assets  of  the  firm  be  appropriated 
to  the  satisfaction  of  the  decree,  and  for  gen- 
eral relief.    Beversed. 


Vote,— Partnerthip;  dissolution  by  assfgnment  or 
bankruptev  of  one  partner^  or  at  Ms  wdL 

A  sale  by  one  partner  of  his  interest  dissolves  the 
firm;  and  the  assignee  or  purchaser  becomes  a  ten- 
ant in  common  with  the  other  partners,  and  may 
maintain  a  suit  for  an  accounting  against  the  other 
partners  and  the  persons  to  whom  they  have  trans- 
ferred their  interest.  Marz  v.  Ooodnougb,  16  Or.  28. 

One  member  of  the  partnership,  with  the  consent 
of  bis  copcutners,  made  a  voluntary  assignment  of 
all  bis  interest  in  the  partnership  to  one  of  his  co- 
partners, and  retired  from  the  business.  Held,  That 
this  worked  a  dissolution  of  the  partnership.  Sia- 
tare  v.  Gushing,  4  Hun,  608. 

Where  A  and  B  were  tenants  In  common  of  cer- 
tain lands,  and  carried  on  the  farming  business  as 
partners,  and  A  sold  and  transferred  his  moiety  of 
the  lands,  it  was  held  that  by  such  transfer  the  part- 
nership waa  dissolved.  Mumford  v.  McKay,  8 
Wend.  442. 

The  grantee  became  a  tenant  in  common  with  B 
in  the  partnership  property,  taking  the  undivided 
share  of  his  grantor,  subject  to  all  the  rights  of  A, 
and  to  the  account  to  be  taken  between  the  original 
partners.   Id, 

Where  no  spedfled  period  is  limited  for  the  con- 
tinuance of  the  partnership,  either  party  may  dis- 
solve it  at  any  time.  Nerot  v.  Bumand,  4  Russ.  280; 
Crawshay  v.  MaulfS  1  Swanst  606;  8  Kent,  Com.  63, 
64;  Qow,  Parto.  (8d  ed.)  100;  Story,  Partn.  M  84, 272, 
278L 

Whether  a  partnership  for  a  certain  time  can  be 
dissolved  by  one  partner  at  his  mere  will  and  pleaa- 
ure  before  the  term  has  expired,  seems  to  have 
been  doubted  by  some  authorities.  Story,  Partn. 
•  278. 

In  favor  of  the  right  of  one  partner  in  such  oases, 
see  8  Kent,  Ooul  66;  Marquand  v.  New  York  Mfg. 
Oo.  17  Johns.  626;  Bldnner  v.  Dayton,  10  Johns.  688; 
Bishop  y.  Breoklea.  1  Hoffm.  Ctu  684;  Cape  Sable 
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Co*s  Case,  8  Bland,  Ch.  (Md.)  674.  Against  It,  aaa 
Story,  Partn.  M  276, 276;  Howell  v.  Harvey,  6  Ark. 
281;  Pearpoint  v.  Graham,  4  Wash.  G.  C.  234;  Pothier« 
Partn.  162.  See  also  Monroe  v.  Conner,  16  Me.  180^ 
Gow,  Partn.  (8d  ed.)  218,  218,  226,  226;  Crawshay  t. 
Maule,  1  Swanst.  486;  Peacock  v.  Peacock,  16  Yea. 
Jr.  66:  Biaset,  Partn.  84. 

A  voluntary  assignment  made  by  one  partner,  of 
his  share  and  interest  in  a  partnership,  limited  to 
continue  for  a  spenifled  period,  does  not  of  Itself 
dissolve  the  partnership,  nor  furnish  a  cause  for 
which  a  court  of  equity  will,  on  the  application  of 
the  assignor,  or  of  the  assignee,  decree  a  dissolutfcm 
against  the  consent  of  the  other  partners.  Ferrero 
V.  Buhlmeyer,  34  How.  Pr.  33. 

When  no  time  is  named  for  the  continuance  of  a 
partnership,  it  is  dissolvable  at  the  will  of  either 
partner.  Story,  Partn.  •  260;  Law  v.  Ford,  2  Paige, 
810;  Marten  v.  Van  Schaick.  4  Paige,  470;  Goodman 
V.  Whitcomb,  I  Jac.  ft  W.  680;  McBlvey  v.  Lewis,  78 
N.Y.  873. 

A  partnership  contract  for  a  non-speclfled  term  la 
dissolvable  by  either  partner  at  wtlL  Story,  Partn. 
•  208;  Briggs  v.  Weldmann  Cooperage  Co.  24  N.  T. 
&K.800. 

A  partnership  formed  by  persons  interested  in  a 
railway  company,  for  the  single  purpose  of  pur- 
chasing stock  in  another  railway  company  with  the 
design  of  securing  its  control  for  the  benefit  of 
their  corporation,  is  terminated  by  the  sale  of  a 
portion  of  the  stock  purchased,  and  a  distributioii 
of  the  balance  among  the  copartners.  Kennedy  y. 
Porter,  100  N.  T.  626. 

The  fact  that  one  partner  has  transferred  a  part 
of  his  interest  to  a  third  party,  and  has  pledged  the 
other  part  thereof  to  such  party  by  way  of  collateral 
security,  does  not  Justify  the  other  partner  In  ez* 
eluding  the  plaintHf  from  all  connection  with  or 
control  over  the  property  and  business.  Wilcox  t. 
Pratt,  62  Hun,  8ia 

Where  a  oopartnerahip  Is  formed  to  undertake  a 
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Statement  by  Mr,  Chief  Justice  Fuller: 
On  the  10th  day  of  March,  1885,  George 
R.  Riddle  and  Wilson  S.  Packer,  as  trustee 
for  Electra  Packer,  filed  their  bill  of  com- 
plaint in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas 
against  Joseph  M.  Whitehill,  alleging  that 
on  the  7th  day  of  March,  1870,  and  for  more 
than  twenty  years  prior  thereto,  the  com- 
plainants and  one  T.  J.  Coleman,  deceased, 
were  partners  in  business  under  the  firm  style 
of  Riddle,  Coleman  &  Co.,  with  their  prin- 
cipal office  at  the  City  of  Pittsburgh,  in  the 
State  of  Pennsylvania,  engaged  in  dealing 
in  coal,  purchasing  and  transporting  the 
same  to  the  markets  on  the  lower  Misisissippi 
River  and  elsewhere,  and  selling  the  same 
for  a  profit ;  that  on  said  7th  day  of  March, 
1870,  said  firm  of  Riddle,  Coleman  &  Co. 
entered  into  an  agreement  with  the  defendant, 
Joseph  M.  Whitehill,  as  follows: 

"Memorandum  of  articles  of  agreement 
between  J.  M.  Whitehill,  of  tlie  first  part, 
and  Riddle,  Coleman  and  Co.,  of  the  second 
part,  as  follows: 

*^  They  agree  to  start  a  coal  depot  at  Island 
Eighty -two  in  copartnership,  and  the  said 
Whitehill  agrees  on  his  part  to  give  his 
whole  attention  to  the  management  at  the 
coal  yard,  and  the  said  Riddle,  Coleman  and 
Co.  on  their  part  are  to  furnish  coal,  capital 
or  credit  to  start  the  yard  and  charge  no 
/ntercst  for  the  extra  capital,  in  lieu  of  the 
^id  Whitehill's  services  at  Uie  depot.     The 


said  Whitehill  is  entitled  to  one  half  the 
profits  or  losses  and  the  said  Riddle,  Cole- 
man and  Co.  the  other  half,  to  be  allowed 
about  Vicksburg  and  New  Orleans  prices  for 
the  coal  delivered  at  the  island.  It  is  also 
agreed  that  the  business  shall  be  carried  on 
under  the  name  and  style  of  J.  M.  White- 
hill and  Co.,  and  the  partnership  is  exclu- 
sively for  the  purpose  of  selling  coal  by  re- 
tail and  no  other,  and  to  continue  for  five 
years,  providing  the  firm  of  Riddle,  Cole- 
man and  Co.  wish  to  continue  in  the  coal 
business,  but  if  they  want  to  stop  the  coal 
business  or  wish  to  draw  out  of  the  business 
at  Eighty-two,  the  firm  of  J.  M.  Whitehill 
and  Co.  is  to  wind  up  their  affairs  and  sell 
the  stock  to  the  best  advantage  for  all  parties 
concerned. 
"This  the  7th  day  of  March,  A.  D.  1870. 

"J.  M.  Whitehill. 

"  Riddle,  Coleman  &  Co. " 

That  in  accordance  with  said  agreement, 
Riddle,  Coleman  «&  Co.  furnished  to  said 
firm  of  J.  M.  Whitehill  &  Co.  a  complete 
plant  and  outfit  with  which  to  start  a  coal  r^i 
yard  and  depot  for  the  retailing  of  coal  at  ^ 
Island  Eighty-two,  consisting,  in  part,  of  a 
wharf  boat,  with  rooms  for  ofilce,  for  resi- 
dence of  WhitehilTs  family,  quarters  for 
the  crew  and  employes  of  the  firm  ;  box  boats 
or  flats  for  measuring  out  and  selling  coal 
from  boxes ;  shovels,  chains,  lines,  barrows, 
anchors,  etc.,  and  also  coal  in  barges  and 
coal  boats ;  insured  the  same,  and  also  f ur- 


l^iuiJcular  enterprise  and  oomplete  the  same  hi  a 

<K^ode  specifically  agreed  upon,  it  cannot  be  termi- 

^«ted  at  the  will  of  one  or  more  of  the  parties,  but 

^^^ly  for  some  one  of  the  causes  recoR-nized  by  the 

urts  as  sufBcient  to  authorize  them  to  wind  up  a 

rtnersbip.    Hubbell  v.  Buhler,  43  Hun.  82. 

The  bankruptcy  of  one  member  of  a  firm  works 

diaeolution  of  the  partnership  only 'to  the  extent 

disabling  it  from  entering  into  any  new  engage- 

ents  or  incurring  new  obligations,  except  those 

uired  to  complete  its  unfinished  business  and 

iDd  up  its  affairs.    Lindley,  Partn.  831,  833,  031; 

wtfhay  V.  CoUins,  15  Ves.  Jr.  21B;  King  v.  Leigh- 

D,  100  N.  Y.  886. 

A.  partnership  for  no  definite  period  is  dissolvable 
>7  either  party  by  mere  notice;  and  such  notice 
be  implied  from  withdrawal  of  a  partner. 
iL  Partn.  9 109:  Pine  v.  Ormsbee.  2  Abb.  Pr.  N.  8. 
5:  Skinner  v.  Tinker,  34  Barb.  333. 
A  bona  fide  assignment  by  one  partner  of  bis 
rtnership  interest,  ii^m  facto  dissolves  the  part- 
ership,  if  the  assignee  elect  to  treat  it  as  dissolved, 
otwitbatanding  the  articles  expressly  provide  that 
copartnership  shall  continue  until  two  of  the 
shall  demand  dissolution,  and  the  other 
^xu-tners  are  desirous  to  have  it  continue.  Mar- 
-^uand  V.  New  York  Mfg.  Co.  17  Johns.  62S. 

Though  assignment  by  one  partner  of  all  his 
Vigbt,  title  and  interest  in  the  copartnership  prop- 
erty works  a  dissolution  of  the  partnership,  a  sale 
mod  transfer  of  the  interest  which  one  partner  has 
In  a  particular  stock  held  by  the  firm  docs  not  have 
that  effect.    Comstock  v.  Buchanan,  67  Barb.  127, 
«flirroed.  57  Barb.  146,  nnU, 

A  copartnership  is  dissolved  by  one  of  the  mem- 
bers becoming  insolvent  and  making  an  assign- 
ment for  the  benefit  of  his  creditors,  and  the  solv- 
ent member  has  the  right  to  manage  and  close  up 
the  business.  Ogden  v.  Amot,  29  Hun,  146, 16  N.  Y. 
Week.  Dig.  144. 
Bankruptcy  or  insolvency,  either  of  the  whole 

18(»  U.  8. 


partnership  or  of  an  individual  member,  dissolves 
a  partnership;  and  the  assignees  become,  as  to  the 
Interest  of  the  bankrupt  or  insolvent  partner,  ten- 
ants in  common  with  the  solvent  partners,  subject 
to  all  the  rights  of  the  other  partners.  3  Kent, 
Com.  68:  Inst.  3,  8,  20;  Dig.  2, 17,  20,  47,  60;  TraiU 
de  SocUU  67,  No.  91;  Ex  parte  Barrow,  2  Rose,  266; 
Murray  v.  Bogert,  14  Johns.  318;  Kingman  v.  Spurr, 
7  Pick.  236;  Crawshay  v.  Maule,  1  Swanst.  509;  Rod- 
riguez V.  Heffernan,  6  Johns.  Ch.  417;  Ketoham  v. 
Clark,  6  Johns.  144. 

A  voluntary  and  bona  fide  assignment  by  a  part- 
ner of  all  his  interest  in  the  partnership  stock  has 
the  same  effect,  and  dissolves  the  partnership.  8 
Kent,  Com.  69;  Fox  v.  Hanbury,  Cowp.  445;  Lord 
Eldon  in  Ex  parte  Williams,  11  Ves.  Jr.  6;  Wilson 
V.  Greenwood,  1  Swanst.  482;  Gow,  Partn.  304-306. 

It  was  formerly  doubted  whether  a  partnership 
between  more  than  two  persons  was  wholly  dis- 
solved by  the  death  or  bankruptcy  of  one;  but 
Lord  Eldon  has  repeatedly  laid  down  that  the  de- 
struction of  one  operates  as  a  dissolution  with  re- 
spect to  the  whole;  and  this,  notwithstanding  it  is 
entered  into  for  a  term  of  yean,  unless  provision 
is  expressly  made  to  the  contrary.  Bisset,  Parto. 
83;  Gillespie  v.  Hamilton,  3  Madd.  251;  Crawshay  ▼. 
Collins,  16  Ves.  Jr.  228;  Kinder  v.  Taylor,  referred 
to  in  Gow,  Partn.  219;  Royal  Bonk  of  Scotland  v. 
Christie,  8  Clark  &  F.  214. 

An  assignment  under  the  Insolvent  Act,  or  an 
execution  under  which  a  partner's  share  is  seised 
and  sold,  is  likewise  a  dissolution.  Bisset,  Partn. 
84;  Crawshay  v.  Collins,  1  Jac.  &  W.  267,  2  Russ.  326; 
Brown  v.  De  Tastet,  Jac.  284;  Wedderbum  v.  Wed- 
derbum,  4  Myl.  &  C.  63;  Skipp  v.  Harwood,  t 
Swanst.*  586,  noU:  Waters  v.  Taylor,  2  Ves.  ft  B.  299; 
Coll.  Partn.  71. 

(An  examination  of  the  authorities  leads  to  the 
conclusion  that  the  correct  rule  as  to  the  effect  of 
an  assignment  by  one  partner  is  laid  down  in  the 
above  case  of  Riddle  r.  WhitehilL— Bd.) 
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aished  additional  plant  and  stock  from  time 
to  time,  as  needed  for  said  business;  and 
Whitehill  &  Co.  established  a  depot  and 
coal  fleet  at  Island  £ight^-two,  and  carried 
on  the  business  of  a  retail  dealer  in  coal  for 
about  Ihe  space  of  two  years  at  that  point, 
and  with  the  knowledge  and  consent  of  Rid- 
dle, Coleman  <&  Co.  started  a  retail  store 
there,  partly  for  the  purpose  of  supplying 
their  labor  and  partly  for  profit,  carried  on 
with  tlie  capital  of  Kiddle,  Coleman  &  Co., 
and  for  the  profit  of  J.  M.  Whitehill  &  Co.  ; 
that  in  the  latter  part  of  the  year  1871,  or 
early  in  1872,  to  induce  the  firm  of  J.  M. 
Whitehill  &  Co.  to  change  and  remoye  their 

Elace  of  business,  depot  and  coal  fleet  from 
Hand  Eighth-two  to  Arkansas  City,  the 
proprietors  oi  the  last-mentioned  place  leased 
to  that  flrm,  free  of  rent,  the  landing  and 
coaling  priyileges  at  Arkansas  City  for  a 
term  of  years;  and  donated  to  them  certain 
town  lots  in  said  town ;  and,  with  the  knowl- 
edge and  approbation  of  Riddle,  Coleman  & 
Co.,  the  firm  of  J.  M.  Whitehill  &  Co. 
changed,  during  the  year  1872,  the  location 
of  their  business  from  Island  Eighty-two  to 
Arkansas  City,  and  their  fieet,  barges,  boats 
and  all  their  outfit  were  moved  by  one  of 
the  tow-boats  of  Riddle,  Coleman  &  Co. 
from  Island  Eighty-two  to  Arkansas  City ; 
and  from  that  time  until  October,  1877,  and 
afterwards,  J.  M.  Whitehill  &  Co.  carried 
on  the  business  as  dealers  in  coal  at  Arkansas 
City,  and  also  kept  a  general  store,  and  did 
a  general  merchandising  business  at  that 
place ;  that  in  addition  to  the  landing  and 
coaling  privilege  and  the  lots  donated  to  said 
firm  by  the  proprietors  of  said  town,  as  an 
inducement  to  said  flrm  to  locate  their  busi- 
ness at  that  point,  the  said  J.  M.  Whitehill, 
for  the  use  of  the  flrm,  purchased  a  large 
number  of  other  town  lots  in  the  town  and 
paid  for  the  same  with  the  money  of  the  flrm, 
S24]  and  in  like  manner  acquired  and  purchased 
an  undivided  half  interest  in  the  entire  river 
front  of  the  town  for  a  distance  of  about 
three  thousand  feet,  and  leased  the  other 
half  interest  in  the  river  front  for  a  period 
of  twenty-flve  years,  from  the  Ist  day  of 
May,  1872,  and  paid  for  the  same  out  of  the 
money  and  with  the  property  of  the  flrm, 
and  expended  large  sums  of  the  money  of 
the  flrm  in  building  residence  houses,  store- 
houses, warehouses,  high-water  platform,  a 
large  and  expensive  ice-house,  a  hotel  and 
other  valuable  improvements  on  the  lots  and 
lands  so  donated  to  and  purchased  with  the 
money  and  property  of  said  flrm,  and  certain 
lots  are  enumeratea  as  having  been  conveyed 
as  an  inducement  to  locate  at  said  town. 

The  bill  further  averred  that  the  river  front 
was  leased  to  the  firm  on  the  1st  day  of  May, 
1872,  for  five  years,  and  this  was  subsequently 
extended  for  the  additional  term  of  twenty 
years  from  the  1st  day  of  May,  1877;  that 
on  the  21st  of  July,  1875,  an  undivided 
half  of  the  river  front  was  sold  and  conveyed 
to  the  firm ;  that  the  deeds  to  some  of  the 
land  and  town  lots  were  taken  in  the  name 
of  J.  M.  Whitehill  &  Co.,  and  the  deeds  to 
other  parts  of  the  land  and  town  lot^  were 
taken  in  the  name  of  J.  M.  Whitehill,  but 
complainants  charge  that  all  the  land  and 
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town  lots  not  donated  to  the  firm  were  pur* 
chased  with  its  money  and  for  its  benefit  and 
held  as  partnership  assets  of  the  firm ;  that 
the  business  of  the  firm  of  J.  M.  Whitehill 
&  Co.  was  very  profitable,  and  lar^e  profits 
were  realize  therefrom,  all  of  which,  and 
mudi  of  the  capital  furnished  by  Riddle, 
Coleman  &  Co.,  were  used  in  the  purcliase 
and  improvement  of  the  lots  and  riverfront, 
and  J.  M.  Whitehill  &  Co.  became  largely 
indebted  to  said  Riddle,  Coleman  &  Co.  for 
plant  and  stock  furnished  by  them. 

It  was  further  alleged  that  Riddle,  Cole- 
man &  Co.  became  embarrassed  and  were 
forced  to  suspend  business,  and  on  the  15th 
day  of  Octolx^r,  1877,  made  an  assignment  ta 
James  Lynn,  as  assignee,  under  the  laws  of 
the  State  of  Pennsylvania,  of  all  their  real 
and  personal  property,  including  the  indebt- 
edness to  them  from  J.  M.  Whitehill  &  Co., 
and  all  their  interest  in  the  business,  profits 
and  property  of  said  J.  M.  Whitehill  &  Co., 
of  every  description,  to  be  collected  or  sold 
and  disposed  of  for  the  benefit  of  their  credit- 
ors; that  T.  J.  Coleman,  a  member  of  the 
firm  of  Riddle,  Coleman  &  Co.,  died  in  the 
year  1878;  that  Uie  surviving  members  of 
that  firm,  to  wit,  the  complainants  in  this 
cause,  devoted  themselves,  with  the  aid  of 
the  assignee,  to  realize  on  the  assets  of  the 
firm,  and  after  several  years'  attention  to 
that  object,  and  the  application  of  their  in- 
dividual  means  to  the  payment  of  the  debts 
of  the  firm,  they  succeeded  in  settling  up 
and  discharging  the  debts,  and  upon  a  pub- 
lic sale,  made  in  virtue  of  the  powers  con- 
tained in  the  deed  of  assi^ment,  with  the 
express  assent  of  their  creditors,  all  the  un- 
collected assets  of  the  firm,  including  the 
indebtedness  of  the  defendant,  J.  M.  white- 
hill, and  the  firm  of  J.  M.  Whitehill  &  Co,, 
were  assigned  and  conveyed  by  said  assignee 
to  W.  D.  Packer,  as  trustee  for  Electra 
Packer,  and  Oeorge  Riddle,  by  deed  dated 
the  8d  day  of  January,  1885,  a  copy  of  which 
was  attached. 

Complainants  averred  that  no  part  of  the 
indebtedness  of  J.  M.  Whitehill  or  J.  M. 
Whitehill  &  Co.,  and  no  part  of  the  assets 
of  said  J.  M.  Whitehill  &  Co. ,  was  ever  paid 
to  or  collected  by  the  said  assignee,  ana  the 
same  and  the  right  to  sue  for  and  collect  the 
same  is  now  vested  in  the  complainants,  who 
are  also  the  sole  survivinfl^  partners  of  said 
firm  of  Riddle,  Coleman  &  Co.  :  that  at  the 
time  of  the  assignment,  the  15th  day  of  Oc- 
tober, 1877,  the  firm  of  J.  M.  Whitehill  A 
Co.  was  indebted  to  the  firm  of  Riddle, 
Coleman  &  Co.  in  the  sum  of  $10,000  for 
plant,  stock,  boats,  barges,  flats,  ferry-boats, 
tugs,  anchors,  etc. ,  etc. ,  and  for  coal  furnished 
and  supplied  to  J.  M.  Whitehill  &  Co.  by 
Riddle,  Coleman  &  Co.  ;  that  Riddle,  Cole- 
man &  Co.  were  entitled  to  one  half  of  the 
profits  realized  by  said  firm,  and  also  entitled 
to  one  half  of  the  assets  of  the  firm  of  J.  M. 
Whitehill  &  Co.,  which  amounted  in  part  to 
over  $65,000.  given  in  various  items;  that 
defendant  Whitehill  published  a  dissolution 
of  the  firm,  and  took  and  retained  possession 
of  all  its  assets,  and  on  the  10th  day  of 
March,  1881,  sold  and  delivered  to  Brown, 
Jones  &  Co.   s  part  of  the  property  of  the 
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fltiD  of  J.  H.  Wliitebitl  A  Co.  tor  the  sum  "Secood.  That  It  appeara  bj  the  bill  that 
of  $16,000,  and  also  leaatd  to  Brown,  Jones  said  James  Lyan  la  a  neccssarv  partj,  inaa- 
ft  Co.  tlie  coal  privilege  at  tbe  lauding  for  a  much  as  it  is  stated  that  said  Iliddle,  Cole- 
tern  of  ten  jears,  at  the  price  and  sum  of  man  &  Co,  aasigned  to  him  all  the  real  and 
(800  per  annum,  and  has  collected  and  re-  perBonal  property  of  said  firm,  and  it  doea 
ceiTea  the  aame  foi  ttirce  or  four  jean,  and  not  appear  that  he  has  disposed  of  the  aame, 
la  now  in  receipt  of  the  same;  that  there  is  and  the  bill  seeks  action  in  relation  thereto, 
on  said  river  front  a  large  and  valuable  ice-  "Third,  That  tbe  right  of  action,  if  any 
house,  warehousea  and  other  large  and  valu-  existed,  to  aue  for  the  settlement  of  the  part- 
able  improvementa  erected  thereon  with  the  nership  matters,  accrued  at  the  time  of  llie 
money  and  for  the  beneSt  of  J.  H.  Whitehll)  dissolution  of  said  firm  of  J.  M.  Whitehilt 
A  Co.,  from  which  defendant  WhitebtU  has  &  Co.,  on  October  15,  IBT7,  and  more  thaa 
collected  rents  and  received  the  pmQta  since  seven  jears  next  before  tbe  institution  of  this 
tbe  dat«  of  the  assignment  of  Riddle,  Cole-  suit,  and  that  tbe  demand  Is  stale  and  is 
man  &  Co.  ;  that  Wbitchilt  has  carried  on  barred  as  a  cause  of  action  against  this  de- 
tbe  business  of   a  receiving  and  forwarding  fendant. 

merchant  and  ferryman,  by  reason  of  holding       "  Fourth.  That  it  appears  from  the  bill  that 

the  river  front,    and  derived   large   profits:  the  creditors  of  said  Kiddle,    Col  man  A  Co. 

that  he  has  received  annually  large  auma  of  were  paid   before  the  pretended  sale  to  com- 

monej  for  the  rent  of  housesanda  hotel,  built  plainants  by  said  James  Lynn,  as  assignee, 

with  the  money  of  the  firm  of  J.  H.  White-  on  January  8,  1885.  and  that  there  is  no  priv- 

hill  ft  Co..  and  Riddle,  Coleman  ft  Co.  are  ity  between  complainanta  and  this  defendant 

entitled  to  one  half  of  all  these  receipts;  that  to  enable  them  to  call  on  him  for  a  settlement 

defendant  Whitehill  has  sold  some  of  the  lots  of  aald  partnership  matters.' 
"^*'"i^  '°  "■"  conveyances  aforesaid  and  re-        q    ^    l^^l,     ,  ^     j,    ,ggg   ^j, 

e«ved  he  money  the>^tor  and  hasexc^nged  uin^  t£e  demurrtr^  ai^d^ired  tie  bill  ^ 

some  of  the  loU  for  other  property  situated  .     Hi.mim«i  f™-  wnnt  nf  dn.iitv  nnii  mm 

in  the  town.  and.    as  the   title  was  in  some  °?  dism'ssea   'or  want  ot   equity   and  com- 

in  iiKP  tu    "i  """■",  „.„„    ,vl^.,.  piainaots   prayed   an   appeal   to   this  court, 

(natancea  Wwn  in  his  oiro  name    Uje  p^-  t;^(^  was  alfowed.    On  tTe  7th  of  October 

chasers  or  .grantees  of  some  of  the  lota  may  .q-u.  ,  ,,     j         ,    .^  .         ,,' 

have  taken  the  same  for  a  valuable  consider-  ^^'ZIJ'S  moved  to  set^iTthe^^c^ 

ation  without  notice  of  the  rights  of  Riddle,  S?"P//'i°l  ,hT  w  1 1    .n^f^riJil^  V^  .,^ 

Coleman  ft  Co.,    but  defen^nt  Whitehll  fw  '^'^''^L  ,™,  Lr.h/,^^    TL^.h^H. 

1  „  ij  1.    u  ij»      _..».i,_  ji  the  aame  by  inserting  therein     that  the  de- 

^  f  i»™.  iS  .S  'SS  'wmS.^11  S    «■  Whltthill  A  Co.  for  tl,e'pro(e««l  p»rpo« 

■olTediltat.mutjr  my  to  appolntoi  to  J^' ctm  to  Uie  uitt.  lelonging  lo  J.  M. 
ud  the  li.bUllta.otth.Brn.,  tl.  Ind.bM-   t,„|„i,,„„  ^^    ,„  ibj,  •„a  OM.  .Iw 

n  w^l.M..  *  X  ,Sl  ~«,;  S?f  J  Eiaai..  Col.m.n  i  Co..  ud  .ublect  to  »^- 
i,^^  ;tf  J    *>»>-""  IJoHt.  n.llz.d  „„^  ■„  i„,i,tefo™  .Uiri.     ThU  motion 

if^w  VS'.^J;^.,  .,*»5™^-|  .  ;;  ■">  cooilDuai  00  th.  !M  d.j  ot  Octotor. 
"*  ^    "    ^'         .      .1      *   0ompl.ln.ot.    ,jg,  y,  ,  ^         „  „|;,„5  ^^  „,, 

Ito  del.nd.nt    ud  th.l  the   lot.  "id  re.1  j          „^  ,    a,         „       ^^  JJ  j 

Mtate  purchMod  with  the  useta  ot  th.  flnn,  ,  .  _,ii    joo? 

remjinmg  undl.po»d  ot  to  ton.  «de  holder.  ^^  .cition.ot  the  SUtul.  of  Umlt.tlon. 

without  not  M.  6e  jppropn.ted  to  the  «ti^  „t  i,tan».  referred  to  .re  >■  follow. : 

foction   of   the  decree,    and  a   judgment   be  »-'™— 

rendered  against  the  defendant  for  any  balance  "Sec.  4471.   No  person  or  persons,  or  their 

dne  compTaioanta  on  the  business  of  said  heirs,  shall  have,  sue  or  maintain  any  action 

partnerahip:  and  thataieceiverbeappolnted;  or  auit,    either   In   law   or  equity,    for  any 

and  for  general  relief.     The  bill  was  verified  landa,  tenements  or  hereditaments  but  within 

by  one  of  the  complainanta.  seven  years  next  after  his.  her  or  their  right  to 

The  detenduit   Whitehill    demuiied,   and  commence,  have  or  maintain  such  suit  shall 

UBigned  for  causes  of  demurrer'  have  come,  fallen  or  accrued;   and  all  suits, 

either  io  law  or  equity,  for  the  recovery  of 

"First.  That  said  bill.   In  caae  the  same  any  lands,  tenements  or  hereditaments,  ahall 

were   true,    contains   no   matter   of    equity  be  had  and  sued  within  seven  years  next  after 

whereon  this  court  can  ground  any  decree  or  title  or  cause  of  action  accrued,  and  no  time 

give  complainanta  any  relief  as  against  this  after  said  seveuyears  shall  have  passed.' 

detendant.  "Sec  4478.  ThatolloviQl*cXK«tDa<E>»i\'\:k 

itt  tr.  8.  ^»fc 
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commenced  within  three  years  after  the  cause 
of  action  diall  accrue,  and  not  after : 

"  First.  All  actions  founded  upon  any  con- 
tract or  liability,  express  or  implied,  not  in 
writing." 

''Sec.  4488.  Actions  on  promissory  notes. 
«nd  other  instruments  in  writing  not  under 
seal,  shall  be  commenced  within  five  years 
•after  the  cause  of  action  shall  accrue,  and  not 
afterward.  ** 

**Sec.  4488.  All  actions  not  included  in  the 
foregoing  provisions  shall  be  commenced 
within  five  years  after  the  cause  of  action 
shall  have  accrued."  Dig.  Stat.  Ark.  1884, 
p.  886. 

Mr.  John  DalaoU,  for  appellants: 

Upon  the  voluntary  assignment  of  one  of 
the  partners,  the  solvent  partner  became  a 
trustee  to  wind  up  the  concern  in  the  best 
manner  for  all  interested  and  without  unnec- 
essary delay. 

Parsons,  Partn.  §  442. 

An  assignee  of  an  assignee  of  a  copartner 
may  maintain  a  bill  in  equitv  against  the 
other  copartners  and  the  agent  of  the  concern. 

Pendleton  v.  Wambei'riet  8  U.  S.  4  Cranch, 
t8  (2:654). 

When,  after  dissolution,  the  partner  con- 
tinued closing  up  the  business,  receiving 
and  paving  out  money,  the  cause  of  action  is 
decmea  to  have  accrued  at  the  date  of  the 
last  item  received  or  paid  out.  No  demand 
is  necessary  before  suit  brought. 

Hammond  v.  Hamm/ond,  20  Gki.  556 ;  Massey 
y.  Tingle,  20  Mo.  488 ;  McClung  v.  Capehart, 
^  Minn.  17. 

Where  real  estate  is  purchased  and  paid 
for  with  partnership  funds,  but  conveyed  to 
one  of  the  partners  alone,  a  trust  results  in 
favor  of  the  other  partners. 

McGuire  v.  BanUey,  9  Ark.  510. 

No  precise  rule,  applicable  to  all  cases,  as 
to  what  lapse  of  time  will  make  a  demand 
stale  so  as  to  be  barred  in  equity,  can  be  de- 
olai^d 

WilMm  y.  Anthony,  10  Ark.  22. 

Mr,  D.  H.  Reynolds,  for  appellee : 

The  effect  of  the  assignment  of  Riddle, 
Coleman  &  Ck>.  was  to  dissolve  the  partner- 
«hip  of  J.  M.  Whitehill  &  Co. 

Parsons,  Partn.  400 ;  Jonee  y.  Fletcher,  42 
Ark.  462;  Ogden  v.  Amot,  20  Hun,  146; 
Fourth  Nat,  Bank  v.  New  Orleans  dk  O.  R  Co. 
78  U.  S.  11  Wall.  628  (20:  88). 

The  assignee  acquired  only  the  right  to  a 
share  of  what  mieht  remain  uter  payment  of 
the  debts  of  the  £rm  and  the  settlement  of  its 
accounts. 

Gate  y.  Beauregard,  00  U.  8.  124  (25 :  871)  ; 
Taylor  v.  Fields,  4  Yes.  Jr.  806. 

It  was  the  duty  of  the  assignee  to  act 
promptly  and  pay  the  debts  of  the  assignors 
and  turn  over  to  the  assignors  any  surplus. 

Mansf .  Dig.  %%  805.  800 ;  Baleigh  v.  an/- 
fith,  87  Ark.  150;  Teah  v.  Bioih,  30  Ark.  66; 
Burrill,  Assignments,  462,  480,  543. 

The  statute  bar  destroys  the  right  that  once 
existed,  and  confers  title  on  claimant  in  pos- 
session. 

Meelu  y.  m^herU,  100  U.  8.  560  (25 :  737)  ; 
TrimliU  y.  Woodhead,  102 U.  8.  640  (26:  200)  ; 
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Barclay  v.  Ooodloe,  83  Ky,  403;  Barkmw. 
Jdetzger,  12  Or.  407. 

As  to  actual  trustees  the  Statute  does  not 
nm,  and  as  to  constructive  trustees  itdoei 
run. 

Adams  v.  Taylor,  14  Ark.  66,  67;  Wood, 
Lim.  g  85;  Baxter  v.  Moses,  7t  Me.  465; 
Knox  V.  Gye,  L.  R.  5  H.  L.  650 ;  Noyes  y. 
Crawley,  L.  R.  10  Ch.  Div.  31 ;  Speidd  ▼• 
Eenrici,  120  U.  S.  386  (30 :  710) . 

The  Statute  of  Limitations  does  not  apply 
to  direct  trusts,  but  constructive  trusts  re- 
sulting from  partnerships,  agencies  and  the 
like  are  subject  to  the  Statute. 

Walker  v.  Walker,  16  Serg.  &  R.  870 ;  Kans 
V.  Bloodgood,  7  Johns.  Ch.  80,  2  N.  Y.  Cb. 
L.  ed.  231 ;  Manion  v.  Titsioorth,  18  B.  Mon. 
582 ;  Weisjnan  v.  Smith,  6  Jones,  Eq.  124 ; 
Albretch  v.   Wolf,  58  111.  186. 

Between  partners  there  is  not  such  implied 
trust  as  will  exclude  the  operations  oi  tha 
Statute  of  Limitations. 

Adams  v.  Taylor,  14  Ark.  60 ;  McKecwn  y. 
Guild  (111.)  0  Cent.  L.  J.  360;  McClur^  y. 
Capehart,  24  Minn.  17 ;  Noyes  v.  Crawley,  L. 
R  10  Ch.  Div.  31 ;  Clay  v.  Freeman,  118  U. 
8.  106  (30:  107). 

Courts  of  law  and  courts  of  equity  have 
concurrent  jurisdiction  in  the  matter  of  ac- 
counts and  of  accounting  In  the  matters  of 
partnership. 

Pom.  £q.  Jur.  186,  180,  1416,  1420,  1421; 
Cochrane  v.  AUen,  58  N.  H.  250. 

The  Statute  of  Limitations  applies  with 
equal  force  in  courts  of  law  and  courts  of 
equity  in  cases  of  concurrent  jurisdiction,  aa 
in  this  case,  courts  of  equity  acting  in  obe- 
dience rather  than  in  analogy  to  the  statutes. 

Story,  Eq.  Jur.  %  1520 ;  Adams  v.  Taylor, 

14  Ark.  66,  67 ;  Wilson  v.  A^Ulumy,  10  Ark. 
16 ;  Faulkner  v.  Thompson,  14  Ark.  481 ;  Sul- 
livan V.  Hadley,  16  Ark.  120 ;  Bingo  v.  Wood- 
ruff, 43  Ark.  484 ;  Pom.  Eq.  Jur.  418,  410, 
017 ;  UniUd  States  Bank  v.  Ikiniel,  37  U.  8. 
12  Pet.  56  (0 :  008)  ;  Godden  v.  Kimmell,  00 
U.  8.  201  (25:  431)  ;  Speidd  y.  Henrid.  120 
U.  8.  387  (30 :  710) . 

The  question  of  laches  or  limitations  may 
be  raised  by  demurrer,  where,  as  in  this  case, 
the  objection  appears  on  the  face  of  the  bilL 

Story,  Eq.  PI.  484,  503,  751 ;  Mitf.  Eq. 
PI.  212,  and  notes  C,  I;  Sullivan  v.  HadUu. 
16  Ark.  120 ;  Faulkner  y.  Thompson,  14  ArL 
481 ;  Bhode  Island  v.  Massachusetts,  40  U.  8. 

15  Pet.  233  (10 :721)  ;  LansdaU  v.  Smith,  106 
U.  8.  801  (27:  210). 

Mr,    Chief  Justice  Fuller  delivered   tha  [ 
opinion  of  the  court : 

Upon  the  face  of  the  bill,  of  which  the 
transfer  to  the  complainants  formed  a  part, 
we  think  the  latter  could  maintain  the  suit 
if  a  cause  of  action  existed,  and  we  assume 
that  the  demurrer  was  sustained  and  the  bill 
dismissed  as  the  result  of  the  application  of 
the  Statiite  of  Limitations  or  tlie  doctrine  of 
laches.  Should  this  conclusion  have  been 
reached  upon  the  facts  admitted?  By  the 
terms  of  the  agreement  in  question,  the  part- 
nership was  to  continue  for  tive  years,  pro- 
vided Riddle,  Coleman  &  Co.  wished  to  re- 
main in  the  coal  business ;  but,  if  not,  or  if 
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they  desired  to  terminate  this  particular 
connection,  J.  M.  Whitehill  &  Co.  were  **  to 
wind  up  their  affairs  and  8311  the  stock  to  the 
best  aa vantage  for  all  parties  concerned." 
The  five  years  ran  out  on  the  7th  day  of 
March,  lo75,  but  the  firm  went  on  in  busi- 
ness. Many  of  the  lots  in  question  had  been 
conveyed  to  Whitehill  &  CJo.  prior  to  1875, 
and  the  term  of  the  lease  of  the  river  front 
did  not  expire  until  May,  1877,  when  it  was 
renewed  for  twenty  years,  an  indication  that 
the  firm  had  then  no  intention  of  bringing 
its  business  to  an  end.  The  management  at 
Arkansas  City  was  confided  to  Whitehill, 
while  Riddle,  Coleman  &  Co.  furnished  the 
capital  invested  in  the  plant,  and  the  coal 
from  year  to  year,  dealing  in  which  was  the 
specific  object  of  the  enterprise. 

On  the  15th  day  of  October,  1877,  the  firm 
of  Riddle,  Coleman  &  Co.,  which  had  then 
been  carrying  on  business  at  Pittsburg  for 
more  than  twenty-seven  years,  was  compelled 
to  make  an  assignment.  If  a  member  of  an 
<mlinary  partnership  assigns,  where  the  part- 
nership is  at  will,  the  assignment  dissolves 
it,  ana  if  it  is  not  at  will,  the  assignment 
may  be  treated  by  the  other  members  of  the 
concern  as  a  cause  for  dissolution.  The  as- 
signee of  one  partner  cannot  be  made  a 
member  of  a  partnership  against  the  will  of 
the  other  partners,  but  the  absolute  right  to 
have  the  affairs  of  the  firm  at  once  wound 
up,  when  the  specified  duration  of  the  part- 
nership has  not  expired,  may  be  subject  to 
modification  according  to  circumstances. 
Taft  V.  Buffum,  14  Pick.  322 ;  Bitford  v. 
Keely,  2  Dev.  Eq.  481 ;  Monroe  v.  Hamilton, 
60  Ala.  226 ;  Lindley  on  Partn.  *864  ;  Ilelmore 
V.  Smith,  L.  R.  85  Ch.  Div.  486.  In  the 
case  at  bar,  J.  M.  Whitehill  &  Co.  contin- 
ued in  business  after  October,  1877,  although 
the  bill  does  not  state  for  how  long  a  time. 
The  failure  of  Riddle,  Coleman  «&  Co.  pre- 
sumably prevented  their  furnishing  coal, 
vet  the  averments  of  the  bill  show  that  the 
business  of  Whitehill  &  Co.  had  expanded 
far  beyond  the  traffic  to  which  it  had  been 
originally  confined.  But  assuming  that  by 
the  assignment  the  partnership  of  J.  M. 
Whitehill  &  Co.  was  dissolved,  it  was  the 
duty  of  Whitehill  to  proceed  at  once  to  wind 
up  the  business  and  sell  the  stock  to  the  best 
sa vantage,  not  only  for  himself,  but  for 
Biddle,  Coleman  &  Co.,  and  this  was  in  com- 
pliance with  the  express  provisions  of  the 
agreement.  It  appears  that  a  portion  of  the 
stock,  to  the  amount  of  $16,000,  was  not  sold 
until  the  10th  day  of  March,  1881,  at  which 
time  the  coal  privilege  at  the  landing  was 
leased  for  ten  years ;  and  while  some  of  the 
real  estate  had  been  disposed  of,  a  lar^e  part 
remained  yet  to  be  divided,  when  the  bill  was 
filed.  The  proposed  amendment  showed  that 
the  firm's  liabilities  were  not  liquidated 
until  1888. 

According  to  the  allegations  of  the  bill,  on 
the  15th  day  of  October,  1877,  when  Riddle, 
Coleman  &  Co.  assigned,  the  firm  of  J.  M. 
Whitehill  &  Co.  was  the  owner  of  town  lots, 
of  river  front,  residences,  store-houses  and  a 
hotel,  bought  and  paid  for  with  the  partner- 
ship funds.  The  title  stood  in  the  name 
either  of  J.  M.  Whitehill  or  of  J.  M.  White- 
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hill  &  Co.  ;  and  part  of  the  property  was  in 
use  for  partnership  purposes  and  so  employed, 
while  a  part  was  not,  but  represented  the  in- 
vestment of  partnership  gains.  A  partner- 
ship, as  such,  could  not  hold  the  legal  title 
to  real  estate,  as  it  is  not  a  person  in  fact  or 
in  law,  and  the  situation  in  this  case  is  well 
described  in  PercifuU  v.  Plait,  36  Ark.  464,  [634 
where  it  was  held :  *'If  the  title  be  made  to 
all  the  partners  by  name,  they  hold  the  le^al 
title  as  tenants  in  common,  without  surviv- 
orship. If  to  one  partner  alone,  the  whole 
legal  title  vests  in  him,  which  is  the  case, 
also,  where  the  title  is  to  a  partnership  name, 
which,  as  in  this  case,  expresses  the  name  of 
one  party  only,  with  the  addition  of  'and 
compaziy. '  If  the  deed  be  to  a  name  adopted 
as  the  firm  st^le,  which  includes  the  name 
of  no  party,  it  passes  notliing  in  law.  The 
same  occurs  where  the  deed  is  to  one  already 
dead." 

As  to  this  real  estate,  whether  the  deeds  ran 
to  J.  M.  Whitehill  &Co.  or  to  J.  M.  White 
hill,  the  latter  held  the  title  in  trust,  and  it 
was  so  ruled  in  McGuire  v.  Ramsey,  0  Ark. 
519.  It  is  there  said  that  ^  where  real  estute 
is  purchased  and  paid  for  with  partnership 
funds,  but  conveyed  to  one  of  the  partners 
alone,  a  trust  results  in  favor  of  the  other 
partners;''  and  that  lapse  of  time  '^caimot 
be  allowed  in  favor  of  one  partner  in  posses- 
sion of  real  estate  against  the  other,  for  the 
possession  of  one  is  the  possession  of  botii." 

Lord  Redesdale  in  Hovenden  v.  Lord  Annea- 
ley,  2  Sch.  &  Lef.  638,  laid  down  the  rule, 
that  if  the  trust  be  constituted  by  act  of  the 
parties,  the  possession  of  the  trustee  is  the 
possession  of  the  ceHni  que  trust,  and  no 
length  of  such  possession  will  bar ;  but  if  a 
party  is  to  be  constituted  a  trustee  by  the 
decree  of  a  court  of  equity,  founded  on  fraud 
or  the  like,  his  possession  is  adverse,  and 
the  Statute  of  Limitations  will  run  from  the 
time  that  the  circumstances  of  the  fraud  were 
discovered. 

**  As  a  general  rule,  doubtless, "  said  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court  in  Speidel  v.  Henrici,  120  U.  8.  877, 
886  [30:  718.  719],  "length  of  time  is  no 
bar  to  a  trust  clearly  established,  and  express 
trusts  are  not  within  the  Statute  of  Limita- 
tions, because  the  possession  of  the  trustee 
is  presumed  to  be  the  possession  of  his  cestui 
que  trust.  But  this  rule  is  in  accordance 
with  the  reason  on  which  it  is  founded,  and 
as  has  been  clearly  pointed  out  by  Chancelhr 
Kent  and  Mr.  Justice  Story,  subject  to  this 
qualification,  that  time  begins  to  run  against 
a  trust  as  soon  as  it  is  openly  disavowed  by 
the  trustee,  insisting  upon  an  adverse  right  [631 
and  interest  which  is  clearly  and  unequivo- 
cally made  known  to  the  cestui  que  trust;  as 
when,  for  instance,  such  transactions  take 
place  between  the  trustee  and  the  ccMtui  que 
trust  as  would  in  case  of  tenants  in  com- 
mon amount  to  an  ouster  of  one  of  them  by 
the  other.  .  .  .  In  the <»se  of  an  implied 
or  constructive  tnist,  unless  there  has  been  a 
fraudulent  concealment  of  the  cause  of  action, 
laspe  of  time  is  as  complete  a  bar  in  equity 
as  at  law."  Courts  of  equity  sometimes  act 
in  obedience  to  the  Statute,  and  sometimes 
apply   it  by  way   of  analogy.     Where  the 
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cause  of  action  is  legal  and  the  Statute  has 
barred  the  remedy  at  law  the  defense  is  as 
complete  in  equity  as  at  law,  but  where  the 
case  falls  within  the  proper,  peculiar  and 
exclusive  jurisdiction  of  a  court  of  equity 
the  Statute  is  not  necessarily  applied. 

Real  estate  purchased  with  partnership 
funds  for  partnership  uses,  though  the  title 
be  taken  in  the  name  of  one  partner,  it  in 
equity  treated  as  personal  property,  so  far  as 
is  necessary  to  pay  the  debts  of  the  partner- 
ship and  to  adjust  the  equities  of  the  part- 
ners ;  but  the  principle  of  ec^uitable  conver- 
sion has  no  further  application.  Clagett  y. 
KiUxmrne,  66  U.  S.  1  Black,  S46,  849  [17 : 
218,  216]  ;  akank$  y.  Klein,  104  U.  S.  18 
26 :  686]  ;  AUen  y.  Withr<ni>,  110  U.  8.  119 
28 :  90]  ;  Buehan  y.  Sumner,  2  Barb.  Ch. 
65,  6  K.  Y.  Ch.  L.  ed.  599 ;  CcUumb  y. 
Bead,  24  N.  Y.  605.  Whitehill  here  was  in 
possession  for  the  benefit  of  the  parties  law- 
fully entitled,  and  apparently  occupied  no 
position  adverse  to  them. 

In  Knox  v.  Oye,  L.  R.  5  H.  L.  666,  the 
effect  of  the  Statute  of  Limitations,  21  Jac. 
I.,  chap.  16,  providing  that  all  actions  of 
account  and  upon  the  case  should  be  com- 
menced and  sued  within  six  years  next  after 
the  cause  of  such  action  or  suit,  and  not 
after,  as  repeated  in  the  9th  section  of  the  19 
&  20  Vict.,  chap.  97,  with  this  additional 
provision,  namely,  that  ''no  claim  in  respect 
of  a  matter  which  arose  more  than  lix  years 
before  the  commencement  oi;~0uch  action  or 
suit  shall  be  enforceable  by  action  or  suit 
by  reason  only  of  some  other  matter  or  claim 
comprised  in  the  same  account  having  arisen 
within  six  years  next  before  the  commence- 
ment of  such  action  or  suit,"  upon  a  bill  for 
an  account  brought  by  the  executor  of  a  de- 
ceased partner  against  Uie  survivor,  more 
than  six  years  after  the  death,  was  consid- 
ered. It  was  held  that  the  matter,  namely, 
the  dissolution  of  the  partnership,  and,  con- 
sequently, the  possession  of  the  partnership 
property  by  the  surviving  partner,  arose  more 
than  six  years  before  the  commencement  of 
the  suit  and  was  barred ;  that  the  right  of 
action  arose  upon  the  deaUi  of  the  deceased 
partner,  and  the  cause  of  action  was  the  pos- 
session of  the  partnership  estate  by  the  sur- 
viving partner ;  that  where,  in  the  matter  of 
the  enforcement  of  a  legal  right,  a  court  of 
common  law  would,  under  the  provisions  of 
the  Statute  of  Limitations,  refuse  the  en- 
forcement after  the  lapse  of  six  years  from 
the  accruing  of  the  right  of  action,  a  court 
of  equity  would,  where  its  power  to  grant 
relief  was  asked  for  under  similar  circum- 
stances, adopt  the  principle  of  the  Statute, 
and  decline  to  grant  such  relief.  Lords 
Westbury,  Colonsay  and  Chelmsford  con- 
curred in  the  result,  while  the  lord  chancel- 
lor (Lord  Hatherley)  dissented.  It  was  held 
by  Lord  Westbury  that  "  there  is  no  fiduciary 
relation  between  a  surviving  partner  and  the 
representatives  of  his  decea^  partner ;  there 
are  legal  obligations  between  them  equally 
binding  on  boui ;"  but  the  lord  chancellor 
insisted  with  emphasis  that  **  there  is  a 
fiduciary-  relation  between  them.  The  sur- 
viving partner  alone  having  the  legal  interest 
in  the  partnership  property,  and  Ming  alone 

8B» 


able  to  collect  it,  there  arises  a  right  in  the 
representatives  of  the  deceased  partner  to  in- 
sist on  the  surviving  partner  holding  the 
property,  whenever  received,  subject  to  the 
rights  of  the  deceased  partner,  and  he  cannot 
make  use  of  the  partnership  assets  without 
being  liable  to  an  account  for  them." 

We  are  not  prepared  to  decide  that  there  is 
a  definite  rule  of  law  that  Statutes  of  Linfl- 
tation  commence  to  run  immediately  upon 
the  dissolution  of  a  partnership,  irrespective 
of  the  circumstances  of  the  particular  case. 
Mr,  Juetiee  Lindley,  in  his  excellent  work 
on  Partnership,  says :  "  So  long,  indeed,  at 
a  partnership  is  subsisting,  and  each  partner 
is  exercising  his  rights  and  enjjoying  his  own 

groperty,  t^B  Statute  of  Limitations  has,  it 
)  conceived,  no  application  at  all ;  but  at 
soon  as  the  partnership  is  dissolved,  or  there 
is  any  exclusion  of  one  partner  by  the 
others,  the  case  it  very  different,  and  the 
Statute  begins  to  run.^  Partn.  (Am.  ed.  [ 
1888}  *510.  The  learned  author  in  his  last 
edition  cites  Knox  v.  Oye,  eupra,  and  Naym 
V.  Orawley,  L.  R  10  Ch.  Div.  81,  in  which 
Vice- Chancellor  Mai  ins  quot^  the  above  lan- 

Siage  with  commendation,  and  dissents  from 
iUer  V.  MiUer,  L.  R.  8  Eq.  499.  Where, 
however,  partnership  affairs  are  bein^  wound 
up  in  due  course,  without  antagonism  be- 
tween the  parties,  or  cause  for  judicial  in- 
terference; where  assets  are  being  realized 
upon  and  liabilities  extinguished,  and  no 
settlement  has  been  made,  the  cause  of  action 
has  not  accrued,  and  the  Statute  has  not  be- 
^n  to  run.  Of  course,  where  the  partner- 
Slip  expires  in  accordance  with  its  terms,  or 
is  aissolved  by  agreement,  each  partner  as  a 
general  rule  has  an  equal  right  to  the  pos- 
session of  Uie  partnership  property,  and  if 
they  cannot  agree  as  to  the  disposition  and 
division  of  it,  a  court  of  equity  will  appoint 
a  receiver  to  collect  and  apply  the  effects. 
Each  partner  has  a  ri^ht  to  have  the  partner- 
ship assets  applied  in  lio nidation  of  the 
partnership  debts,  and  to  nave  the  surplus 
assets  divided,  and  each  may  insist  on  a  sale, 
and  that  nothing  shall  be  done  except  with 
a  view  to  wind  up  the  concern.  But  in  case 
of  dissolution  by  death,  surviving  partners 
are  invested  with  the  exclusive  right  of  pos- 
session and  management  of  the  whole  part* 
ner^ip  property  and  business,  for  the  pur- 
pose of  paying  the  partnership  debts  and 
disposing  of  the  effects  of  the  concern  for  the 
benefit  of  themselves  and  the  estate  of  the 
deceased.  Emereon  v.  Senter,  118  U.  8.  1 
[80:  491.  If  they  go  on  with  the  business 
under  the  credit,  and  risking  the  effects,  of 
the  firm,  and  profits  result,  they  will  be 
bound  to  account  for  those  profits  as  belong- 
ing to  the  firm,  and  they  are  liable  to  be 
charged  with  interest  on  the  funds  they  use, 
though  no  profit,  or  even  a  loss,  is  made. 
And  so,  upon  dissolution  by  an  assignment, 
the  solvent  partners  are  in  equity  entitled  to 
hold  the  effects  and  property  in  the  way  that 
surviving  partners  do,  and  if  they  continue 
the  business  it  is  at  tlieir  own  peril,  in  the 
absence  of  special  provision. 

When  the  right  of  action  accrues,  so  as  to 
set  the  Statute  of  Limitations  in  motion,  de- 
pends, as  we  have  said,  upon  circumstances, 
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and  cannot  be  held  as  matter  of  law  to  arise 
^1  at  the  date  of  the  dissolution,  or  to  be  carried 
^  back  bv  relation  to  that  date.  Todd  v.  JR^- 
ferty,  SO  N.  J.  Eq.  254 ;  PaHndge  v.  WclU, 
Id.  176;  Prentice  v.  EUiott,  72  Ga.  154; 
Hammond  v.  Hammond,  20  Gsk.  556;  Maasey 
V.  Tingle,  29  Mo.  487 ;  MeClung  v.  Cajpefiart, 
24  Minn.  17 ;  Hendy  v.  March,  75  Cal.  566 ; 
Foster  v.  Rison,  17  Gratt.  821;  Boggs  ▼. 
Johnson,  26  W.  Va.  821 ;  Atwater  v.  Mneler, 
1  Edw.  Ch.  428,  6  N.  Y.  Ch.  L.  ed.  195. 
In  Causler  ▼.  Wiarton,  62  Ala.  858,  the  court 
held  that  where  one  partner,  by  a  written 
agreement  with  the  other,  left  the  partner- 
ship assets  with  him  to  dispose  oi,  when- 
ever he  could  do  so  at  a  fair  price,  a  con- 
tinuing trust  was  thereby  created,  and  the 
iMir  of  the  Statute  of  Limitations  would  not 
begin  to  run  against  the  right  to  an  ac- 
count of  the  partnership  dealings,  so  long  as 
the  party  to  whom  the  assets  were  delivered 
actea  under  the  trust  or  admitted  that  it  was 
still  continuing.  Under  the  agreement  here, 
it  is  obvious  that  it  was  Whitehill  who  was 
to  close  up  the  business  at  Arkansas  City, 
which  had  been  under  his  management ;  and 
under  the  averments  of  this  bill  such  a  trust 
was  created  as  would  not  be  barred  by  the 
Statute  of  Limitations  until  it  was  repudi- 
ated by  Whitehill,  which  attitude  on  his 
part  there  is  nothing  here  to  disclose  unless 
hisdefensetothebill  may  be  construed  as  such. 
In  Adams  v.  Taylor,  14  Ark.  62,  it  was 
held  that  **the  relation  between  copartners 
does  not  create  such  a  trust  as  will  exempt  a 
bill  for  a  mere  account  and  settlement  from 
the  operation  of  the  Statute  of  Limitations, 
or  the  analogous  bar  by  lapse  of  time,  or 
•taleness  of  the  demand.**  That  was  a  case 
where  a  partner  came  into  chancery  eieht 
years  after  the  dissolution  of  the  partnership, 
lor  an  account  and  settlement,  and  no  cir- 
cumstances of  fraud,  accident  or  concealment 
were  alleged  to  have  prevented" the  settlement 
after  the  partnership  affairs  had  been  wound 
up.  The  question  of  when  the  right  of  ac- 
tion accrued  did  not  arise,  nor  was  that  any- 
thing more  than,  as  stated  by  the  court,  a 
bill  for  a  mere  account  and  settlement; 
whereas  we  have  in  this  case  the  state  of 
affairs  which  existed  in  McOuire  v.  Bamsf.y, 
9  Ark.  519,  where,  with  respect  to  real  estate 
paid  for  witii  partnership  funds,  it  was  held 
that  the  plea  of  the  Statute  could  not  be  al- 
lowed in  favor  of  one  partner  in  possession 
of  such  real  estate  as  against  the  other. 

The  case  of  Chouteau  v.  Barlow,  110  U.  S. 
288  [28:  132],  is  very  much  in  point.     San- 
ford,   Chouteau,   Sarpy  and   Sire   were   co- 
partners in  business  in  St.  Louis.     During 
Its  existence  the  partnership  purchased  and 
paid   for,   with  the  partnership  funds,  acre 
lands  and  town  lots  in  Wisconsin  and  Minn- 
esota, and  held  the  same  for  the  benefit  of 
the  copartnership.    The  firm  was  dissolved 
in  1852  by  the  retirement  of  Sanford  and 
some  twenty -four  years  thereafter  his  executor 
«nd  trustee  filed  a  bill  against  the  represen- 
tatives of  the  other  members  of  the  firm,  who 
bad  all  died,  to  compel  an  accounting  touch- 
ing the  property  of  the  partnership  and  the 
proceeds  of  such  property.     The  dispute  be- 
tween the  parties  was  as  to  the  terms  of  the 
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agreement  of  dissolution  of  the  partnership 
in  1852.  The  complainants  alleged  that 
Sanford  released  to  Chouteau  all  his  interest 
in  the  estate  of  the  firm,  except  its  lands  and 
town  lots  in  Minnesota,  and  that  Chouteau 
agreed  to  relieve  Sanford  from  the  debts  of 
the  firm  and  assure  to  him  his  proportion  of 
the  lands  and  town  lots  free  from  any  debt 
or  liability  growing  out  of  the  copartnership 
affairs.  The  answer  alleged  that  Chouteau 
agreed  to  relieve  Sanford  from  the  debts  of 
the  firm,  and  that  Sanford  released  to  Chou- 
teau all  his  interest  in  the  assets  of  the  firm, 
including  his  interest  in  any  of  the  lands 
and  town  lots  in  Minnesota;  and  further 
averred,  by  way  of  defense,  that  more  than 
six  years  had  elapsed  since  the  accruing  of 
any  of  the  alleged  causes  of  action  set  out  in 
the  bill.  The  opinion  of  the  court  thus  con- 
cludes :  "On  the  whole  case,  we  are  of  opin- 
ion, that,  after  the  dissolution  of  the  St. 
Louis  firm,  the  members  other  than  Sanford 
were  entitled  to  collect  and  dispose  of  all  its 
assets,  including  the  Minnesota  'outfit'  and 
the  Minnesota  lands,  to  liquidate  its  affairs, 
without  the  interference  of  Sanford ;  that 
all  claim  on  their  part  against  Snnford  indi- 
vidually was  relinquished,  leaving  recourse 
only  to  those  assets;  and  that,  if  there  should 
be  any  surplus  of  those  assets,  after  paying 
the  debts  of  the  firm  and  the  advances  of 
any  of  the  other  partners  therefor,  San  ford's 
executors  would  be  entitled  to  his  proper  [640 
proportion  of  such  surplus.  No  judicial  ac- 
counting has  been  had  on  the  basis  of  the 
rights  of  the  parties  as  we  ha^ve  defined  them. 
The  bill  pram's  that  the  defendants  may  ac- 
count touching  the  affairs  and  property  of 
the  copartnership  and  touching  the  proceeds 
of  any  such  property.  We  tlnnk  the  plain- 
tiffs are  entitled  to  such  an  accounting,  and 
are  not  barred  from  it  by  laches  or  by  the 
operation  of  any  Statute  of  Limitations. " 

In  the  case  at  bar,  the  business  of  Riddle, 
Coleman  <&  Co.  was  finally  wound  up  by  the 
payment  of  its  debts  in  full,  to  do  which,  as 
we  understand  the  bill,  coupled  with  the 
terms  of  the  deed  to  the  complainants,  a 
public  sale  was  had  with  the  consent  of  the 
creditors,  and  the  complainants  purchased  the 
interest  in  and  the  rights  and  claims  against 
certain  companies  and  individuals  in  the 
south,  along  the  Mississippi  River,  includ- 
ing the  interest  and  claims  against  White- 
hill and  the  late  firm  of  J.  M.  Whitehill  & 
Co.  This  was  within  four  years  after  White- 
hill had  disposed  of  the  enumerated  assets 
and  made  the  lease  of  the  coaling  privilege, 
and  within  three  years  after  the  payment  of 
the  outstanding  indebtedness,  according  to 
the  amendment.  Certainly  Whitehill  ought 
not  to  be  allowed  to  complain  that  he  was 
permitted  to  take  his  time  m  selling  the  stock 
of  the  concern  to  the  best  advantage ;  and  it 
is  clear,  as  the  case  stands  at  present,  that 
the  Statute  did  not  run  as  against  the  trust 
in  the  real  estate  conveyed  to  him  or  to  J. 
M.  Whitehill  &  Co.,  and  purchased  with  the 
money  of  the  firm. 

The  decree  is  reversed  and  the  cause  remanded 
with  directions  to  allow  the  complainants  to 
amend  their  bill,  and  for  further  proceedings 
in  conformity  with  this  opinion. 
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184]         JAMES  W.  HAINES.  Pflf.  in  Err.. 

V. 

E.  w.  Mclaughlin  m  al, 

(See  8.  C.  Beporter'B  ed.  6M^68fiJ 

Immaterial  error— <harge  to  iuru — expresaion  of 
opinion — daim  of  patent  shotUd  not  be  enlarged 
—anticipation,  question  qf fact— error  in  in- 
etruetione  to  Jury. 

L  A  remark  of  the  ooart  to  the  jurj  which  waa 
fully  Jufltlfled  by  the  course  of  the  trial  and  could 
not  have  affected  plaintiff  Injuxloualy  is  not  to  be 
regarded  in  this  court. 

IL  A  part  of  the  charge,  which  was  withdrawn 
upon  the  defendants*  counsel  dlsolaiming'  it|  dis- 
poses of  plaintiff's  exception  to  it. 

t.  Where  the  Judge  expressed  an  opinion  to  the 
Jury  as  to  the  testimony  in  regard  to  a  particular 
fact  as  applicable  to  the  issues,  but  said  that  he 
left  the  matter  wholly  to  them  to  determine,  this 
is  not  error. 

4.  A  claim  admitted  by  the  Patent  OfQce  and  ac- 
quiesced in  by  the  patentee  should  not  be  en- 
larged by  construction  beyond  the  fair  interpre- 
tation of  its  terms. 

ft.  In  a  suit  for  infringement  of  a  patent,  the 
question  of  anticipation  is  a  question  of  fact,  and 
is  exclusively  for  the  Jury  to  determine. 

ft.  It  is  not  error  to  refuse  to  instruct  as  to  an  ab- 
stract question,  and  instructions  should  not  be 
given  upon  hypothetical  statements  of  fact,  of 
which  there  is  no  evidence. 

[No.  815.] 

Argued  and  Submitted  May  1,  1890,    Decided 

May  19,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Statet*  for  the  Northern  District  of  Calif  or- 
nih  to  review  a  judgment  in  favor  of  defendants 
in  an  action  to  recoyer  damages  for  the  in- 
fringement of  letters-patent  No.  107.611, 
granted  to  James  W.  Haines  Sept.  20,  1870,  for 
an  "  improvement  in  chutes  for  delivering  tim- 
ber."   Affirm^ 

Statement  by  Mr.  Chirf  Juitiee  Faller: 
This  was  an  action  at  law  brought  to  recover 
damages  for  an  alleged  infringement  of  letters- 
{Mitent  No.  107,611,  bearing  date  September  20, 
1870,  and  granted  to  James  W.  Haines  for  an 
''improvement  in  chutes  for  delivering  timber." 
The  speciflcation,  dalm  and  drawings  are  as 
follows: 

'*Be  it  known  that  I,  James  W.  Haines,  of 
Genoa,  in  the  County  of  Douglas  and  State  of 
Nevada,  have  invented  a  new  and  improved 
chute  for  delivering  timber  from  high  moun- 
tains; and  I  do  hereby  declare  that  the  follow- 
ing is  a  full,  clear  and  exact  description  thereof, 
wnich  will  enable  others  skilled  in  the  art  to 
make  and  use  the  same,  reference  being  bad  to 
the  accompanying  drawing  forming  part  of  thia 
speciflcation. 

Nora.— As  to  what  (lueetiom  the  UnUed  StaUn  Su- 
preme Court  wiU  review  on  trrtt  of  error;  biU  of  ex» 
eeptioiu,— see  note  to  Parks  v.  Turner,  18:  888. 

The  eupremt  eoutt  wdl  not  review  the  dienneflon- 
ory  action  0/ (As  eourt  helOM.  Bee  note  to  Barrow 
V.  HUi,  14:  48L 

no 


**  Figure  1  represents  a  side  view  of  my  im> 
prove  chute. 

"  Figure  2  is  an  end  view  of  the  same. 

"Similar  letters  of  reference  indicate  oo» 
responding  parts. 

"  This  invention  has  for  its  object  to  furnish 
to  the  public  an  improved  chute  for  facilitating 
the  transportation  of  timber  of  all  kinds  from 
the  tops  or  sides  of  mountains  or  other  elevi^ 
tions,  and  consists  in  constructing  a  chute  scat 
to  present  a  V-form  in  cross-section,  the  same 
being  arranged  on  an  incline  corresponding, 
more  or  less,  to  the  surface  of  the  ground  over 
which  it  passes,  and  brought  in  connection  wiUi 
a  spring,  or  other  water-supply,  to  receive  the 
water  therefrom,  and  thus  form  a  smooth  canal 
throughout  its  entire  length. 

"Heretofore  chutes  for  this  purpose  have 
been  constructed  with  flat,  or  nearl^  flat,  bot- 
toms, which  while  sufficiently  objectionable  at 
requiring  a  greater  quantity  of  water  to  insure 
equal  rapidity  in  the  transit  of  the  timber,  are 
far  more  so  for  another  reason,  viz.,  the  log  or 
piece  of  timber,  more  especially  at  points  where 
the  inclination  of  the  chute  is  slight,  is  liable  to 
be  checked  in  its  descent  by  friction  against  the 
bottom  and  one  side  of  the  chute,  and,  when 
thus  situated,  others  may  pass  it,  thus  leaving 
it  to  be  again  set  in  motion  by  manual  assiBt- 
ance,  or  other  logs  striking  it;  the  whole  may 
become  wedged  together,  so  as  to  form  a  total 
obstruction  to  the  passage  of  succeeding  logs, 
destroy  the  chute  at  that  point,  or  cause  other 
serious  injury,  inconvenience  and,  in  any 
event,  pecuniary  loss. 

"A  in  the  drawing  represents  a  wooden 
trough  made  of  two  boards,  a  and  b,  which  ftre 
join^  at  an  angle  of  about  ninety  degrees. 

"This  trough  is  supported  by  trestles  or 
frames  B  B,  of  suitable  construction,  and  ie 
built  up  on  the  side  of  a  mountain,  its  upper 
end  being  connected  with  a  brook,  lake,  stream 
or  spring,  to  receive  a  supply  of  running  water, 
which  may,  if  desired,  be  regulated  by  means 
of  a  suitable  gate. 

"The  timber  or  wood  to  be  transported 
downwardly  is  thrown  into  the  trough,  and 
carried  down  by  the  water  in  the  same.  A  very 
rapid  and  convenient  means  of  conveying  wood 
is  thus  'Provided. 

"Having  thus  described  my  invention,  I 
claim  as  new  and  desire  to  secure  by  letters- 
patent — 

"  The  chute  A,  of  V  form,  in  Cross-section. 
arranged  on  an  incline  in  whole  or  in  part,  and 
adapted  to  receive  a  flow  of  water,  for  the  ooii> 
veyance  of  timber,  as  set  forth." 
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at  Ibe  lown  nf  Hariarille,  Hanuock  County,  in 

'ytA2.  the  Slat«  ot  Maine,  in  1&°,8.  and  wbtcb  was  atlll 

**  in  exiaicnce  at  Ibe  time  o(  the  commencement 

of  tbe  suit     Thia  aluice  was  deacribed  in  aut*- 

Blance  aa  iollowa; 

"  At  Caae'a  tatinery  there  naa  a  miii-dam 
twelve  feet  high,  mcmauring  from  the  center  of 
the  atream  to  the  top  of  tbe  dam.  It  waa  ttie 
custom  to  float  loga  down  that  atleam  in  tlie 
spring  of  the  year  fiom  poinia  which  iay  aev- 
eral  milea  above  Caae'a  laancTy  to  other  place* 
below  tbe  tanocry.  In  order  to  iiaaa  the  loga  [ 
over  the  mlll-dam  the  said  aiuice  was  con- 
structed. Tbe  siui(«  waa  about  four  feetacioaa 
the  top,  and  waa  built  with  two  inclined  aidea, 
_,..,,..        ,        ,.       ,  „      the  planiis  of  wbich  were  buttedandtheloints 

The  defendanu  demed  each  and  every  aile  ,  j"  ^m  ,„  „osa«!eiion  atood  at  an  angle 
gallon  of  tbe  complaint  sepaiately  and  .[«eifl  ,  ,„„;.j„  i,„„,  and  were  ioined  together 
""'il  "S'  t^  "f  °  ",  *'"«•■,  /  )"'?  P""  at  the  Sottom,  and  thna  formed  a  tronghin  th> 
waa  bad.  which  t>ccnpiid  sevml  days,  and  re-   ,  ,     rtght-.ngled  Iriaogle,  with  the  right 

suited  in  a  verdict  in  favor  of  the  defendaota,  anirle  at  tbe  boiWm  Tbissluice  or  flume  waa 
upon  which  Judgment  waa  entered  A  Ml  of  ,0™  thra,  or  four  iiuudred  feet  long  and  wa. 
eaceptiona  waa  taken,  and  a  writ  of  emr  sued  ,„,  ,„,  „^  ^  „p.  ,„  ^^^  „j  ,„ 
out  irom  tbiB  court.  ..,.,,      ...    set  Into  the  mill-dam.  ao  that  tbe  water  from 

'.mS'k      !   i                  ,  ;       ! -^.T^J  10  convey  the  logs.    It  waa  bnllt  ataiegnlu 

18M.  becutalarjeamountof  woodmtoleng  ha  ,„„„„  j^,„  the  aiream,  and  lU  low.renlwa. 

of  four  feet  each  on  he  ea.»m  *pe  of  the  ,          j  ,  half  or  twi  feel  above  the  water 

Bierra  Mevada.  with  the  dea.gn  of  Joaimg  It  f^'^^  "„„„  Mow  the  dam.    Tbe  sinice  or 

out  of  the  mouniaini    These  logs  wm  rolled  j„me  waa  built  upon  and  auatalned  by  auiiabl. 

down  the  aidea  of  the  canyon  upon  which  tbe  ,„„,.,„i.    Tbrdam  act  tbe  water  back 

°^^.  £3™  i  "iSS,      L'  T.'"  ■!•'•  "  '""  a  half  to  three  irn.rtera  of  a  mil.. 

ori»etangnlarflumeji.vln.botio,n boards  wo  when  the  logs  reschoi  Ibe  lower  end  of  tb« 

IM  wide  and  ideboards.iihte.0  locbeawid.  „„,.      j  each  on,  aa  it  floated  waa  eteered  by 

[MTl     When  he  turned  the  water  too  the  flume  ud  ^J  ^  „,     ,„  „  n,  „         „fl  „,  U,e  aluice, 

TOmmenced  pultlog  In  hia  wood  be  found  that  j        j  which  It  was  carffed  by  floating  upo; 

S".':?^,,''J?  "^Tv  *"','/" '",'1'"';°''  b.  w'atet  which  ran  through  the  alute.    A 

^'VlK";  "™r°°"'H T  i?"  ":i°  SlIo; "« of  log, <lnmb.r  measurement)  couM 

thehenvtoonea,  Jaminlngandcbokngup  he  ^              ^         g  \^    ,,„,„,   ,„   ,  j         „4 

flume.    He  then  spresd  the  upper  edges  of  tbe  ,„„'     ,!„.„  nfuiinn  r«.t  wen-  iMnnllv  hi  run 

aide  boards  of  the  Snoe  aa  f.r  Sut  a.  be  could  ICS'S  Zi«  eaS  ™7  The  L"c  " 

jdthout  bij^iog  the  nalhi  at  tbeWomottb.  J™«',2%;S  "„„".''„^^^ 

board,  and  found  ibat  that  afrotded  aome  n>  J"    ^       „„„    ,,,„     ^  f,  „ ,  j    ^  „,  ,j„„, 

a.,  .'a'lS',^^;;^hS\?;•.•si^^"  •'" '^^^^^^^ 

■o  u  to  reake  &  V  chute,  and  set  tE&t  in  the  '"''!"  "PP^  "*  ""*  T  ,  ,„  .  .  .^ 
flume.  He  lapped  each  length  about  three  Eight  different  wltnesw*  leitifled  to  the  ex- 
Inches,  by  placing  the  lower  end  of  one  length  '«'«'"*  o*  ">«  •»'<*  Mariaville  tlulce,  and  each 
upon  the  upper  end  of  the  neit  length  below,  ""e  of  these  iiitnesses  said  thai  he  had  new 
Tbii  wotked  much  better,  but  there  was  diffl-  «eei>  a  V  chute  for  carrying  wood  or  lumber 
culty  on  accouDt  of  the  laps  when  the  water  ^°'^  »  mounlaln  aide,  such  aa  described  id  th« 
wu  light.  He  then  changed  to  the  butled-  plnSnlifl's  patent.  One  of  them  however  t«. 
Jointed  flume.  In  which  the  ends  of  tbe  differ-  "'Aed  that  he  saw  one  of  these  chutes  used  la 
eat  aedioM  abutted  against  each  other.  Inatead  traosporring  lumber  down  the  mountain  sid» 
of  lapping-  This  was  in  September,  186S.  It  ""^  uneven  grades  in  Calirornia  In  1878. 
■  admitted  that  the  palent  was  applied  for  Au-  Close,  who  constructed  IhU  sluice  In  MniM, 
lat  a,  1870.  "as  culled  as  a  witness,  and  produced  a  dU- 
The' evidence  also  tended  to  show  that  one  gram,  which  hethus  described: 
A.  C.  Cleveland  built  «  tlume  a  little  over  a  "  Hy  exhibit  represents  a  cross-section  of 
mile  Id  length,  with  lapped  Joints,  for  the  trans-  my  sluice  or  Qume,  except  as  to  stringers  A  A. 
portalion  of  wood,  the  conlroct  for  the  con-  which  are  not  sliown  in  cross-section.  The 
stTUCtlon  of  which  he  madeou  June  23.  1S68,  flume  Ilself.  shown  b;  the  planking  PF,  la  com- 
and  which  was  completed  on  the  21st  of  July,  posed  of  pUnk  on  the  inside  of  a  frame  and 
1S68,  and  used  cootinuouslr  until  the  early  set  at  a  convenient  angle  of  about  forty-five  I 
part  of  Aujiust,  1868,  when  Cleveland  disposea  degrees,  and  is  supported  on  horaca,  one  ot 
of  it  to  other  parties.  Cleveland  described  the  which  is  shown  in  llie  part  marked  DD.  The 
mode  and  manner  lu  wbich  it  waa  conuructed,  feet  of  tlie  horses  rest  on  cross-sills,  one  o( 
of  two  boards  nailed  together  in  V  shape  and  which  is  shown  in  the  porta  marked  B.  Prom 
put  on  treaties  wherever  necessary,  and  it  was  each  end  of  the  crosa-sill  B  a  brace  C  extends  to 
conducted  along  tbe  mnuntain  a  distance  of  the  upper  ends  of  ihe  horse  D  and  the  whole 
0,700  feet  in  length.  Evidence  waa  also  given  structure  rests  upon  stringers  AA.  Theplank- 
oD  behalf  of  the  defendants  in  reapect  to  what  Ing  is  pinned  or  nailed  to  the  tnaide  of  tbt 
tbe  witnesKS  called  «  sluice  at  Case's  tannery,  frame.  The  atringen  extend  aDd«x1M»^.Vt  \v,*t 
Its  0.  8.  V)\ 
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"wbole  length  of  the  flume,  which  can  be  ex- 
tended to  any  d^red  length.  The  horse 
frames  DD  can  be  set  at  any  desired  distance 
apurt,  say  from  four  to  five  feet,  their  only  pur- 
pose being  to  support  the  planking  P.  This 
device  gives  a  flume  of  V  form  in  cross-section. 
The  diamond  piece  V  was  placed  in  the  throat 
•of  the  horses  DD  for  the  purpose  of  saving 
water  and  rested  on  the  top  of  the  planking. 
Piers  were  built  over  falls  and  caliches  and 
•over  land,  as  the  conformation  of  the  ground 
required,  and  by  the  use  of  trestle  work  or 
posts.  In  one  case  that  I  know  of  such  a  sluice 
has  been  built  on  tops  of  trees,  cut  twenty  feet 
from  the  ground.  My  flume  was  built  on  an 
incline  to  give  a  current  or  draft  of  water,  and 
was  used  for  the  conveyance  of  logs  or  other 
lumber  by  means  of  the  flow  of  the  water.  The 
way  I  happened  to  build  this  sluice  was  a  case 
•of  necessity,  as  I  will  describe.  The  Mef«rs. 
Case,  who  owned  the  tannery  at  the  place  where 
1  built  the  sluice  at  Mariaville,  had  a  long  race- 
way or  penstock  some  three  hundred  feet  in 
length  on  one  side  and  in  the  bed  of  the  stream 
below  the  dam  for  the  purpose  of  carrying 
water  from  the  dam  to  the  flume  in  the  tan- 
eery,  and  they  called  on  me  to  come  and  help 
them  out  of  their  trouble.  They  said  the  log- 
driver  wanted  to  cut  a  hole  in  their  dam  twelve 
feet  by  twelve  feet  and  build  a^te,  and  if  that 
was  done  they  said  it  would  rum  them,  as  they 
had  thirty  thousand  hides  in  their  vats,  which 
would  spoil  for  the  reason  that  the  log-drivers 
would  draw  all  the  water  from  their  pond  and 
they  could  not  run  their  hide  nor  the  bark 
mills,  as  they  had  a  limited  supply  of  water  to 
supply  a  gate  of  twelve  feet  by  twelve.  I 
made  a  contract  with  them  to  build  a  sluice  to 
sluice  by  their  tannery  all  the  logs  that  were 
above  their  tannery  or  that  ever  would  be,  and 
in  my  contract  I  was  not  to  lower  their  pond 
one  inch.  I  built  the  sluice,  as  I  have  already 
described,  and  it  was  a  i>erfect  success,  and 
people  came  from  distances  to  see  this  new  and 
improved  sluice.  A  part  of  this  sluice  is  now 
in  existence,  iwhich  can  be  seen  by  anyone 
who  desires  to  see  it. 

"  The  length  of  this  sluice  or  flume  was  some 
three  hundred  feet  The  flrst  logs  that  were 
put  through  the  sluice  were  by  me,  and  four 
men  of  us  put  through  six  hundred  and  forty 
logs  in  thurty-flve  minutes,  and  this  was  in 
April,  1858,  and,  as  I  have  said  before,  millions 
of  feet  of  logs  have  been  put  through  it  since 
that  time. 

"  The  side  boards  were  of  plank  two  and  a 
half  inches  thick,  fourteen  inches  wide  and 
three  plank  on  a  side.  There  waa  room  od  the 
horses  to  ha^e  planked  up  two  or  three  plank 
higher  if  desirable,  but  it  never  was  called  for, 
it  ueing  about  impossible  for  a  log  to  get  out 
•over  the  sluice  or  nume." 

The  defendants  read  in  evidence  from  a  work 
called  "  Babbage  on  Economy  of  Machinery 
and  Manufactures,"  which  was  published  in 
London  in  1841,  a  description  of  the  slide  at 
Alpnach  in  Switzerland,  of  which  the  follow- 
ing is  a  copy: 

"  The  slide  of  Alpnach  It  formed  entirely  of 
about  25.000  large  pine  trees,  deprived  of  their 
bark,  and  united  together  in  a  very  ingenious 
manner  without  the  aid  of  iron.    It  occupied 


about  160  workmen  during  eighteen  months, 
and  cost  nearly  100.000  francs,  or  £4.250.  It 
is  about  three  leagues^  or  44.000  English  feet, 
long,  and  terminates  in  the  Lake  of  Lucerne. 
It  has  the  form  of  a  trough,  about  six  feet  broad 
and  from  three  to  six  feet  deep.  Its  bottom  is 
formed  of  three  trees,  the  middle  one  of  which 
has  a  groove  cut  out  in  the  direction  of  its 
length  tor  receiving  small  rills  of  water,  which 
are  conducted  into  it  from  various  places  for 
the  purpose  of  diminishing  the  friction.  The 
whole  of  the  slide  is  sustained  by  2.000  sup- 
ports, and  in  many  places  it  is  attached  in  a 
very  ingenious  manner  to  the  rugged  precipices 
of  granite. 

"The  direction  of  the  slide  is  sometimes 
straight  and  sometimes  zigzag,  with  an  inclina- 
tion of  from  10**  to  18  .  It  is  often  carried 
along  the  sides  of  hills  and  the  flanks  of  pre- 
cipitous rocks,  and  sometimes  passes  over  their 
summits.  Occasionally  it  goes  under  ground, 
and  at  other  times  it  is  conducted  over  the  deep 
gorges  by  scaffolding  120  feet  in  height." 

The  bill  of  exceptions  states: 

"The  plaintiff's  counsel,  during  the  trial* 
constantly  claimed  that  the  plaintifirs  invention 
was  not  a  mere  flume  in  Y  form  nor  a  mere 
chute  in  V  form,  but  he  claimed  that  it  waa  a 
combination  of  both;  and  he  also  claimed  that 
the  patentee  was  entitled  to  his  patent  because 
he  bad  discovered  that  a  chute  made  in  V  form 
in  cross  section  and  built  down  a  mountain'i 
side  of  varying  grades,  so  that  its  operation 
partook  of  the  nature  of  both  a  flume  and  a 
chute,  would  do  work  which  no  other  form  of 
flume  or  chute  would  do.  He  also  claimed 
that,  because  the  plaintiff  kept  on  improvioc 
such  combined  flume  and  chute  until  he  found 
out  by  actual  experiment  and  use  that  such 
combined  flume  and  chute,  when  made  with- 
out laps  so  as  to  form  a  smooth  canal  through- 
out its  entire  length,  would  do  several  times  at 
much  work  as  it  would  when  it  was  made  in 
any  of  the  methods  which  had  been  used  In 
constructing  it  prior  to  the  month  of  Septem- 
ber, 1868,  that  the  invention  was  not  to  be 
considered,  in  law  or  fact,  as  a  completed  In- 
vention until  it  was  so  constructed;  that  It 
formed  a  smooth  canal  throughout  its  entire 
length,  as  mentioned  in  the  specifications  of  the 
patent  All  the  way  through  the  trial  the  plain- 
tiff's counsel  claimed  that  a  'flume'  and  n 
'chute'  were  two  different  things.  PlaintiXTt 
counsel  frequently,  during  the  trial,  spoke  of 
plaintiff's  said  alleged  invention  as  a  'flume'.'* 

Muin.  William  M.  Stiuurt  and  M*  A. 
Wheatoiit  for  plaintiff  in  error: 

The  refusal  of  the  court  to  allow  the  Jury  to 
decide  as  to  whether  a  sluice  or  flume  included 
the  patented  invention  or  not,  was  error. 

lueker  v.  Speeding,  80  U.  S.  18  Wall  455 
(20:  516);  BUAoJT  v.  Withered,  76  U.  8.  9 
Wall.  812  (19:  829);  Curtis,  Patentt,  g  446; 
Winam  y.  Denmead,  66  U.  8. 15  How.  888,  889 
(14:  720). 

So  long  as  Haines  was  still  making  chanm 
and  important  functional  improvements  in  bit 
chute,  it  was  not  a  completed  mvention.  Until 
it  was  a  completed  invention  the  time  had  not 
arrived  at  which  It  was  hit  duty  to  apply  for  a 
patent 
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Elizabeth  t.  American  N.  P.  Co.  97  U.  S. 
18a-137(24:  1004,  1005);  Curtis.  Patents,  §87; 
Wd>8ter  Loam  Co.  v.  Higgins,  106  U.  S.  689 
<^:  1180). 

Mr.  Z.  Montifomerj't  for  defendants  in 
«rror: 

The  claim  admitted  by  tbe  Patent  Office  and 
acquiesced  in  by  tbe  patentee  sbould  not  be 
enlarged  by  construction  by  tbe  court  beyond 
the  fair  interpretation  of  its  terms. 

Bums  V.  Meuer,  100  U.  S.  671  (25:  788). 

A  mere  expression  of  opinion  by  a  Judge  on 
a  question  of  fact  is  not  necessarily  a  ground  of 
«rror. 

Eastern  Trantp.  Line  t.  Hope,  96  U.  S.  297 
<24:  477). 

It  is  not  error  in  instructing  the  Jury  to  com- 
ment on  the  evidence,  if  the  right  to  weigh  the 
evidence  and  determine  disputed  facts  be  not 
taken  from  them. 

Kniekerhocker  L.  Ins.  Co.  v.  Tre^,  104  U.  8. 
197  (26:  708):  Games  v.  StiUs,  89  U.  S.  14  Pet. 
822  (10:  476);  Tracy  v.  Swartout,  85  U.  8.  10 
Pet.  80  (9:  854). 

It  is  not  error  to  refuse  to  instruct  as  .to  an 
abstract  question. 

HamilUm  v.  Russell,  6  U.  8.  1  Cranch,  809 
<2:  118);  Chirac  v.  Beineeker,  27  U.  8.  2  Pet. 
618  (7:  688);  Tucker  v.  Moreland,  86  U.  8.  10 
Pet.  68  (9:  845). 

It  is  erroneous  to  give  instructions  based  on 
a  hypothetical  state  of  facts  of  which  there  is 
no  evidence. 

United  States  v.  BreiUing,  61  U.  8. 20  How. 
252(16:  900);  Goodman  v.  Bimonds,  61 U.  8.  20 
How.  843  (16:  934);  Indne  v.  Irvine,  76  U.  8. 
«Wall.  617(19:  800). 

The  jury  may  be  instructed  to  find  for  the 
defendant  where,  should  the  verdict  be  against 
him,  the  court  would  set  it  aside. 

Baltimore  db  P.  R.  Co.  v.  Jones,  95  U.  8.  489 
<24:  506);  GHggs  v.  Houston,  104  U.  8.  668 
<26:  840;;  Pleasants  v.  Fant,  89  U.  S.  22  Wall. 
116  (22:  780):  Randall  v.  Baltimore  A  0.  R.  Co, 
109  U.  8.  478  (27:  1003);  Herbert  v.  Butler,  97 
U.  8. 819  (24:  968);  aeJmylkiUA  D.  I.  dk  R.  Co. 
T.  Munson,  81  U.  8.  14  Wail.  442  (20:  867). 

Mr.  CJiief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Nine  exceptions  were  taken  in  the  process 
of  the  trial,  and  error  is  assigned  in  the  giving 
of  each  one  of  the  instructions  which  are  shown 
in  the  first,  second,  third,  fourth,  fifth,  sixth, 
seventh  and  eighth  exceptions,  and  also  in  the 
^^]  refusal  of  the  court  to  give  an  instruction  asked 
for  by  (he  plaintiff,  as  shown  in  the  ninth  ex- 
ception. The  first  exception  related  to  an  ob- 
servation by  tbe  court  to  the  Jury  that  counsel 
upon  both  sides  had  used  the  terms  *' flume" 
and  "  chute  "  synonymously,  that  tbe  words  of 
the  patent  were  "an  improved  chute,"  but  that, 
in  discussing  it,  the  terms  had  been  used  as  of 
the  same  sigoiflcation.  The  bill  of  exceptions 
states  that  it  was  the  fact  that  the  plaintiff's 
counsel  had  frequently  during  the  trial  spoken 
of  the  alleged  invention  as  a  "  flume."  This 
is  not  only  so  stated  as  a  conclusion  from  the 
evidence,  but  we  find  quite  a  number  of  ques- 
tions put  by  plaintiff's  coimsel,  which  make 
use  of  the  word  '*  flume"  in  that  way,  as  for 
instance:  "What  part  of  the  flume  docs  timber 
go  fastestf    "As  the  chute  is  steepest  the  tim- 


ber goes  faster?"  "How  was  the  body  of 
water  in  the  lapped  flume  or  chute,  which  you 
commenced  using  in  1868,  as  to  quontity?" 
"To  what  extent  has  the  Y  chute  or  flume 
gone  into  use,  made  as  you  made  it,  since  1868; 
since  you  made  this  in  1868?"  "  Do  you  recol- 
lect what  time  Mr.  Wyte  finished  that  chute ?^ 
"  What  difficulties.  If  any,  did  vou  encounter 
in  using  that  flume  after  Mr.  White  left  it?  " 
Tbe  remark  of  the  court  was  fully  justified  and 
could  not  have  affected  plaintiff  injuriously,  as 
his  claim  was  that  his  invention  was  a  com- 
bination of  a  "  flume"  and  a  " chute,"  and  the 
distinction  contended  for  as  existing  between 
them  was  insisted  on  in  that  connection  and 
made  entirely  clear  throughout  the  case.  And 
in  the  fifth  instruction  asked  for  by  tbe  plaintiff 
and  given  by  the  court,  reference  is  made  to 
Haines'  patent  as  "  a  combination  of  flume  and 
chute,"  although  the.patentdoes  not  cover  any 
such  combination. 

The  second  exception  was  to  the  charge  of 
the  court  in  relation  to  the  Alpnach  flume  or 
slide,  to  the  effect,  at  first,  that  if  the  jury  be- 
lieved, from  the  evidence,  that  that  slide  sub- 
stantially accomplished  tbe  object  and  purpose 
of  the  patented  article,  and  that  a  party  skilled 
in  the  business,  reading  that  description,  could 
easily  and  readily  build  a  flume  such  as  was 
patented  here,  then  the  description  and  publi- 
cation would  constitute  a  deiense.  But  this 
part  of  the  charge  was  withdawn  upon  the  de- 
fendants' counsel  disclaiming  the  slide  as  a 
complete  anticipation,  and  the  court  then  said. 
"  It  IS  not  claimed  by  the  defendant  that  this 
Alpnach  slide,  an  account  of  which  has  been 
read  to  you.  over  in  Switzerland,  is  a  complete 
anticipation.  It  is  only  submitted  to  you  as  a 
possible  suggestion  of  the  idea  of  bringing  tim- 
ber down  from  the  mountain  sides."  This  dis- 
poses of  this  exception. 

In  the  course  of  the  charge,  the  court  went 
over  the  facts  in  relation  to  the  Cleveland  flume, 
stating,  among  other  thin^,  that  it  was  suc- 
cessfully operated  until  tne  16th  of  August, 
1868,  and  performed  its  functions  and  ends  sat- 
isfactorily. Plaintiff's  counsel  specifically  ob- 
jected to  the  statement  that  the  flume  worked 
successfully,  and  a  colloquy  ensued  as  to  what 
constituted  sucx^essful  operation,  and  the  judge 
told  the  jury  that  that  was  the  way  he  under- 
stood the  testimony,  as  applicable  to  the  issues, 
but  said  that  he  left  the  matter  wholly  to  them 
to  determine.  In  this,  as  the  question  arose, 
there  was  no  error.  Eastern  Transp.  Line  v. 
Hope,  95  U.  8. 297  [24: 477].  Counsel  for  plain- 
tiff  objected  to  this  part  of  the  charge,  also* 
upon  grounds  treated  of  under  subsequent  ex- 
ceptions. The  extract  is  quite  long,  and  it  is 
unnecessary  to  give  it  in  full.  It  concluded  at 
follows:  "  If,  under  all  the  evidence  in  the 
case,  then,  you  believe  that  this  flume  built  by 
Cleveland  was  in  all  its  substantial  elements 
tbe  same  as  that  afterwards  patented  by  the 
plaintiff  in  this  case,  then  your  verdict  must  be 
for  the  defendants,  because  it  is  a  conceded 
fact  that  that  was  a  public  use,  or,  whether 
conceded  or  not,  it  was  a  public  use,  and  it  was 
in  use  more  than  two  years  before  the  plaintiff 
applied  for  his  patent."  This  is  the  third  ex- 
ception, and  may  be  considered  with  the  fourth* 
fifth,  sixth,  seventh  and  eighth  exceptions  to 
the  following  portions  of  the  cVi«x^\ 
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4.  "You  bare  beard  a  good  deal  in  this  case, 
ceDtlemeD,  in  regard  to  tois  matter  of  abutted 
Joints  or  lapped  joints.  Now,  I  say  to  you,  you 
may  dismiss  that  particular  quality*  of  this 
flume  from  your  consideration.  There  is  noth- 
ing in  the  patent  covering  this  matter  of  join- 
ing sections  of  the  flume,  and  a  party  would  be 
liable  for  infrinc;eroent,  I  apprehend,  if  liable 
at  all,  who  should  use  this  flume  with  a  lapped 

Joint  aa  well  as  if  he  used  it  with  an  abutted 
oint.  As  a  matter  of  fact,  the  evidence  in  this 
case,  I  believe,  without  contradiction,  shows 
this  in  the  Mariavllle  flume,  made  at  Maine,  a 
model  of  which  is  before  you.  The  joints  there 
were  what  mechanics  call  'broken;'  the  boards 
ran  over  from  one  section  half  way  over  on  the 
other  and  were  abutted. 

"That  would  undoubtedly  give  strength  to 
the  flume,  and  where  heavy  materials  were  run 
through  would  probably  m  an  advantage. 

"On  other  hand,  where  no  very  great 
strength  is  required,  the  ordinary  abutted 
flume,  as  made  by  the  plaintiff  in  this  case,, 
might  have  an  advantage,  and  that  perhaps  for 
cheapness,  and,  where  other  conditions  obtained 
where  it  could  be  used,  perhaps  a  lapped  flume 
would  cover  all  the  requirements  needed  and 
be  cheaper  than  either  one  of  the  others;  but  as 
a  matter  of  law  vou  may  dismiss  the  whole 
matter  of  Joints  from  your  oonsideraUon  one 
way  or  the  other,  because  speciflcally  it  is  not 
covered  by  the  patent," 

5.  "If  a  wooden  trough  of  'V  form  in  cross- 
section,  arranged  on  an  incline,  in  whole  or  in 
part,  and  adapted  to  receive  a  flow  of  water  for 
the  conveyance  of  logs  or  timber  or  wood  when 
thrown  iuto  said  trough,  and  to  transport  the 
same  downwardly  along  said  trough  by  means 
of  water  flowing  therein,  was  an  old  device  at 
the  time  of  plaintiff's  alleged  invention,  the 
mere  fact,  if  such  be  the  fact,  that  plaintiff 
first  applied  this  old  device  to  the  transporta- 
tion 01  jo^s  or  timber  or  wood  down  the  side  of 
a  mountain  or  of  such  a  cafion  or  of  an  eleva- 
tion was  no  invention,  and  under  such  a  state 
of  facts,  if  you  find  them  to  eidst,  your  verdict 
should  be  for  defendants." 

6.  "The  invention  which  is  covered  by  the 
claim  of  plaintiff's  patent  is  a  chute  of  Y  form 
in  cross-section,  arranged  on  an  incline,  in 
whole  or  in  part,  and  adapted  to  receive  a  flow 
of  water  for  the  conveyance  of  timber  thrown 
into  said  trough  and  carried  down  by  the  water 
!n  the  same.  According  to  this  description  the 
character  of  the  incline  b  not  stated,  and  there- 
fore is  not  material,  except  that  it  should  be 
steep  enough  to  give  the  water  strength  of  flow 
sufficient  to  transport  the  timber  tluown  into 

ricARi  the  trough," 

[595]  7.  "Ifthe  Cleveland  chute  was  a  chute  of  V 
form  in  cross  section,  with  its  series  of  planks 
lapped  at  their  ends,  arranged  on  an  incline  in 
whole  or  in  part  and  adapted  to  receive  a  flow 
of  water  for  the  conveyance  of  timber  thrown 
into  said  chute  and  carried  down  by  means  of 
water  in  the  same,  and  was  finished  on  the  22d 
day  of  July,  1868.  and  was  publicly  and  suc- 
cessfully used  by  Cleveland  for  the  transporta- 
tion of  wood  or  timber  in  the  manner  aforesaid 
between  the  22d  day  of  July,  1868.  and  the 
6th  of  August.  1868,  then  this  was  a  public  use 
of  plaintiff's  invention  in  the  United  States,  for 
more  than  two  years  before  plaintiff's  applica- 
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tion  for  a  patent,  and  constituted  a  constmo* 
tive  abandonment  of  plaintiff's  invention,  and 
under  these  facts,  if  you  find  them  to  exlat^ 
your  verdict  should  be  for  defendants." 

8.  "If  you  believe  that  the  woodcu  flume  tea 
tifled  to  by  several  of  defendants'  witnesses  aa> 
having  been  constructed  at  Mariaville,  Maine, 
was  constructed  and  operated  at  that  place  in 
the  year  1858  and  thereafter,  aad  was  of  'V 
form  in  cross-section,  and  was  arranged  from 
the  top  of  a  dam  to  a  point  800  feet  beyond 
said  dam,  and  was  adapted  to  receive  a  flow  of 
water  for  the  transportation  of  logs  from  the 
upper  to  the  lower  end  of  said  flume  and  along 
the  whole  length  thereof,  and  was  set  upon  an 
incline  steep  enough  to  give  the  water  in  said 
flume  strength  of  flow  sufficient  to  swiftly 
transport  the  logs  placed  in  the  head  of  said 
flume  to  the  lower  end  thereof  and  along  the 
whole  lencth  thereof,  and  that  this  flume  waa 
successfully  operated  and  many  thousands  of 
logs  transported  through  it  in  the  year  1858 
and  thereafter,  previous  to  1868,  by  means  of 
a  flow  of  water  through  said  flume,  then  I  in- 
struct vou  that  this  was  an  anticipation  of  the 
invention  claimed  in  plaintiff's  patent,  and  that 
your  verdict  should  be  for  the  defendants.** 

The  argument  of  plaintiff'^  counsel  is  that 
the  lapped  flume  did  not  Include  Haines'  com- 
pleted invention;  that  it  was  one  of  Hninet*  ex- 
periments, which  Cleveland  saw  and  copied, 
but  this  could  not  affect  Haines'  ri^ht  to  goon 
and  complete  his  invention  by  making  further 
experiments  and  discoveries  producing  further 
new  and  useful  results;  that  until  it  was  a  com- 
pleted invention  the  time  had  not  arrived  at 
which  it  was  his  duty  to  apply  for  a  patent; 
and  therefore  that  he  forfeited  nothing  by  de- 
lay. 

various  instructions  guarding  this  point 
were  given  by  the  court,  and  among  them 
these: 

"7.  If  an  inventor  applies  for  his  patent 
within  two  years  from  the  time  that  he  first  ex- 
hibits his  completed  invention  in  public  no 
amount  of  public  use  within  that  two  yeara 
either  by  the  inventor  or  others  will  work  any 
forfeiture  of  his  right  to  a  patent  or  constitute 
any  evidence  of  abandonment." 

"  16.  The  Jury  will  not  consider  any  former 
flume  or  chute  to  be  an  anticipation  unless  they 
believe  such  former  flume  or  chute  developed 
the  same  mode  of  operation  as  the  flume  de- 
scribed in  the  plaintiff's  patent." 

Of  course,  if  the  patent  for  the  completed 
chute  described  nothing  which  could  be  recog- 
nized as  a  patentable  improvement  differing 
from  the  prior  lapped  chute,  then  the  objection 
has  no  basis  to  rest  on. 

The  evidence  leaves  no  doubt  that  the  lapped 
chute  was  in  public  use  with  Haines*  consent 
or  allowance  more  than  two  years  prior  to  the 
application  for  the  patent. 

Counsel  further  insists  that  the  flumes  re- 
ferred to  in  the  fifth  and  sixth  exceptions  did 
not  include  the  plaintiff's  invention  and  were 
not  covered  by  his  patent,  and  that  whether 
ibis  was  so,  and  whether  the  "  smooth  canal** 
of  the  patent  could  be  anticipated  by  the 
lapped  chute,  were  questions  of  fact  which  the 
court  should  have  left  to  the  Jury  to  decide. 
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A  daim  ■dmitted  by  the  Patent  Office  and 
acquiesced  in  by  the  patentee  abould  not  be 
enlarged  by  construction  bevond  the  fair  in- 
terpretation of  its  terms,  ana  this  patent  says 
nothing  about  how  the  Joints  are  constructed; 
Dor  whethw  the  chute  contained  any  Joints  at 
all  or  not;  and  this  is  admitted  in  the  brief  of 
theplaintifTs  counsel. 

Toe  specification  says:    "  This  invention  has 
for  its  object  to  furnish  to  the  public  an  im- 
proved chute  for  facilitating  the  transportation 
of  timber  of  all  kinds  from  the  tops  or  sides  of 
mountains  or  other  elevations,  and  consists  in 
constructing  a  chute  so  as  to  present  a  Y  form 
^7]    in  cross-sectioD,  the  same  being  arranged  on  an 
indine  correspondiog,  more  or  less,  to  the  sur- 
face of  the  ground  over  which  it  passes,  and 
broaght  in  connection  with  a  spriag  or  other 
water  supply,  to  receive  the  water  therefrom, 
and  thus  form  a  smooth  canal  throughout  its 
entire  length."    This  smooth  canal  is  the  re- 
salt  obtained  by  constructing  the  chute  accord- 
ise  to  the  description,  and  it  covers  lapped 
J<Jnts  Just  as  much  as  it  does  abutted  Joints. 
'Tbe  Mariaville  sluice  was  constructed  on  the 


constitute  any  anticipation  of  the  patented  in- 
vention." This  instruction  was  open  to  seri- 
ous objection.  It  was  not  contended  that 
dtber  the  Cleveland  flume  or  the  Mariaville 
sluice  bad  a  flat  bottom,  nor  did  the  descrip- 
tion of  the  patent  require  the  chute  to  be  so 
constructed  as  to  have  a  given  amount  of  fall. 
It  is  not  error  to  refuse  to  instruct  as  to  an  ab- 
stract question,  and  instructions  should  never 
be  given  upon  hypothetical  statements  of  fact, 
of  which  there  is  no  evidence.  The  charge  of 
the  court  was  as  favorable  to  the  plaintiff  as  he 
had  any  right  to  demand,  and  to  have  given 
the  foregoing  would  have  tended  to  confuse 
and  mislead.  It  was  properly  refused.  In 
fact,  it  appears  to  us  that  the  evidence  of  an- 
tidpation  was  so  conclusive  that,  as  contended 
by  counsel  for  defendants  in  error.  Uie  circuit 
court  would  have  been  warranted  in  directing 
the  Jury  to  flnd  for  the  defendants,  inasmuch 
as,  if  there  had  been  a  verdict  against  them, 
the  court  would  have  been  compelled  to  set  it 
aside. 
Th€  judgment  i$  affirmed. 


^^ 


le  plan  as  the  Haines'  chute  and  both  were 
vectangular  flumes.  Haines  himself  testifies 
ttiai  hfi  y  chute  was  '*  a  rectangular  flume  at 
«n  angle  of  90*."  It  was  intended  to  facilitate 
'tte  transportation  of  timber  of  all  kinds  from 
either  elevations  as  well  as  mountains,  and  was 
siecesaarily  arranged  on  an  bicline  adapted  to 
*t]ie  surface  over  which  it  passed;  and  the  char- 
acter of  the  indine  was  not  stated. 

The  parts  of  the  charge  presented  by  ezcep- 
"tions  five  and  six  were  correct,  and,  as  to  the 
^>Uier  instruclions,  they  described  the  working 
of  the  Haines  flume  as  represented  in  the  pat- 
ent and  in  Haines'  testimony,  and  by  them  the 
court  charsed  the  Jury  that  if  they  believed 
from  tbe  evidence  that  the  Cleveland  and  Maria- 
vflle  chutes,  or  flumes,  or  sluices  were  con- 
structed and  successfully  operated  on  the  plan 
and  in  the  manner  described  by  tbe  court, 
which  was  the  plan  and  manner  m  which  the 
Haines  chute  was  operated,  then  this  was  an 
antidpation    of    the   invention    claimed   by 
Haines.    There  was  no  error  in  this,  for  such 
was  the  conclusion  of  law,  if  the  Jury  found 
the  facts  from  the  evidence  to  be  as  stated;  and 
it  is  to  be  noted  in  this  connection  that  the 
court  in  conclusion  instructed  the  jury  as  fol- 
k>ws: 

"All  questions  of  fact  are  exclusively  for 
the  Jury  to  dedde.  The  court  does  not  decide 
Dor  instruct  you  as  to  whether  the  Mariaville 
tldoe  or  any  other  sluice  or  flume  or  chute  was 
or  was  not  an  anticipation  of  the  plaintiff's 
patent  Tlie  question  of  anticipation  is  purely 
a  question  of  fact,  and  is  ezclusivdy  for  the 
Jury  to  determine." 

The  ninth  exception  was  taken  to  the  refusal 
of  tbe  court  to  ffive  the  following  instruction: 

"  The  patent  In  this  case  is  not  merely  for  a 
Y-shaped  trough  or  sluice.  Neither  does  it 
cover  a  flume  with  a  flat  bottom  and  flaring 
tides.  Neither  does  it  cover  a  Y-shaped  flume 
or  sluice  so  constructed  on  an  even  or  nearly 
even  grade  that  it  will  carry  throughout  its 
length  a  full  volume  of  water  sufficient  to  float 
freely  tbe  wood  or  other  material  that  is  trans- 
ported through  it.    None  of  these  things  would 


THE  CHEROKEE  NATION,  Appt., 

V. 

THE  SOUTHERN  KANSAS  RAILWAY 

COMPANY. 

(See  8l  OL  Beporter*s  ed.  6I1-48L) 

Union  qf  e^itahU  and  legal  cause  qf  action — 
token  iint  not  diemieeed — Cherokee  Nation, 
not  sovereign — eminent  domain  in  Indian 
territory — power  cf  Congress  to  autkoriee 
construction  of  railroad  in  such  territory — 
constitutional  puaranty — compensation  for 
lands  taken — title — nonpayment — insolvency 
— offer  to  pay, 

L  An  equitable  oause  of  action  to  enjoin  a  raflway 
company  from  looatinff  and  malntalnloir  a  rafl- 
road  cannot  be  united  with  a  legal  cause  of  action 
for  compensation  for  the  lands  proposed  to  be 
taken  by  the  railway  company. 

%,  An  action  by  the  Cherokee  Nation  to  obtain 
such  double  relief,  against  the  Southern  Kansas 
Railway  Company,  can  be  considered  a  petition 
of  appeal,  under  the  Act  of  June  4,  1884,  for  a 
trial  of  the  case  as  to  damages,  and  should  not  be 
dismissed  for  the  misjoinder. 

t.  The  Cherokee  Nation  is  not  a  sovereign  nation 
and  the  right  of  eminent  domain  within  its  ter- 
ritory can  be  exercised  without  its  consent  by 
tbe  United  States  on  Just  compensation  being 
made  to  the  owner. 

4,  Congress  has  power  to  authorise  a  corporation 
to  construct  a  railroad  through  the  territory  of 
the  Indian  tribes. 

5.  The  constitutional  guaranty  that  private  prop- 
erty cannot  be  taken  "for  public  use  without  Just 
compensation**  is  fuifllled  if  provision  is  made 
for  compensation  which  is  sure  and  adequate. 

a.  An  Act  which  fortdds  the  construction  of  the 
railway  until  full  compensation  be  made  to  the 
owner  of  the  lands,  and  in  case  of  an  appeal  for 
the  payment  into  court  of  double  the  amount  of 
the  award  before  entering  on  the  land,  is  a  cer- 
tain and  adequate  provision  for  compensation. 

7.  Though  the  land  be  entered  on  pending  ihe  ap- 
peal, the  title  does  not  pass,  and  the  land  is  not 
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taken,  mitfl  oompensatloii  to  actually  made  to  the 
owner. 

a.  If  the  company  fails  to  pay  the  compensation, 
fixed  by  the  new  trial  provided  for  in  the  Statute, 
tt  becomes  a  trespasser  and  the  plaintiff  will  be 
entitled  to  compensatton  for  the  use  of  its  prop- 
erty. 

ft.  The  possibility  of  insolvency  by  the  railroad 
company  and  its  inability  to  pay  any  damages  in 
excess  of  the  moneys  paid  into  court  is  not  sufll- 
dent  ground  for  holding  the  provision  made  in 
the  Act  for  securing  compensation  inadequate. 

10.  An  offer  to  pay  into  court  double  the  amount 
awarded  by  the  referees  is  not  a  compliance  with 
the  Statute;  the  moneys  must  be  actually  paid 
into  court  before  the  company  can  enter  upon 
the  lands  to  construct  its  road. 

[Ko.  664.1 

Argued  March  IM,  1890.   Bedded  May  19, 1890. 

APPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  West- 
em  District  of  Arkansas  dismissing  a  suit  in 
equity  to  enjoin  a  railway  company  from 
maintaining  a  railway,  telegraph  or  tele- 
phone line  through  the  territory  of  the  Cher- 
okee Nation  or  for  compensation  for  lands 
taken  and  other  relief.    Betereed, 

The  facts  are  stated  in  the  opinion. 

Mesir».  J.  E.  McDonald*  B.  J.  Bright 
and  John  C*  Fay»  for  appellant : 

The  Cherokee  Nation  is  a  sovereign  state. 

Cherokee  Nation  v.  Georgia,  80  U.  8.  6  Pet. 
16  (8 :  30)  ;  Worcester  ▼.  Georgia,  81  U.  S.  6 
Pet.  589  (8 :  498)  ;  Eastern  Band  of  Cherokeee 
▼.  United  Statee,  117  U.  8.  808  (^ :  886)  ; 
United  Statee  v.  Cox,  59  U.  8.  18  How.  100 
(15 :  399)  ;  WhitaeU  t.  Forehand,  79  N.  C. 
232. 

The  right  of  eminent  domain  resides  in  the 
Cherokee  Nation  in  its  territwy. 

Kohl  ▼.  United  Statee,  91  XL  8.  871  (28: 
451)  ;  PMard  v.  Hagan,  44  U.  8.  8  How.  212 
(11 :  565)  ;  Doe  ▼.  Beebe,  54  U.  8.  18  How. 
25  (14:  85)  ;  GoodtiOe  y.  Kibbee,  50  U.  8.  9 
How.  471  (18 :  220)  ;  Weber  y.  State  Harbor 
Qmre.  85  U.  8.  18  Wall.  07  (21 :  798) ;  Coo- 
ley.  Const.  Lim.  526. 

The  United  States  cannot,  any  more  than 
a  State,  interfere  with  private  rights,  except 
for  legitimate  governmental  purposes. 

Unum  P.  J?.  09.  y.  United  Statee,  99  U.  8. 
719  (25:  501}. 

The  Cherokee  Nation  has  a  right  to  stand 
upon  the  contracts  of  its  treaties. 

Eastern  Band  of  Cherokeee  v.  United  Statee, 
20  Ct.  CI.  481,  117  U.  S.  288  (29:  880). 

Congress  has  no  constitutional  power  to 
settle  the  rights  under  treaties  except  in  cases 
purely  political. 

Wiletm  y.  WaU,  78  U.  8.  6  Wall.  89  (18 : 
729)  ;  American  dt  0.  Ins.  Oo§.  v.  SS6  Balee 
of  Cotton,  26  U.  8.  1  Pet.  542  (7:  255)  ;  2>atf 
y.  Witson,  64  U.  8.  28  How.  460  (16:  585)  ; 
The  Kaveat  Indians,  72  U.  8.  5  Wall.  787 
(18 :  667)  ;  Foster  y.  Neileon,  27  U.  8.  2  Pet. 
254  (7 :  415)  ;  Oreu>$  y.  Burcham,  66  U.  8.  1 
Black,  856  ]l7 :  91)  ;  Blair  v.  Ihe  FOthkiUer, 
2  Terg.  407 ;  Harru  v.  Doe,  4  Blaokf .  869 ; 
United  Statee  v.  48  GaUone  of  Whiskey,  108 
U.  8.  491  (27 :  808)  ;  Bead  Money  Cases,  112 
U.  8.  597  (28:  808). 

Where  toe  property  is  taken  by  a  corpora- 


tlon,  which  may  be  solvent  or  inadly«iit^ 
compensation  must  first  be  made. 

Lofoeree  y.' Newark,  88  N.  J.  L.  161 ;  WMU 
y.  Nashville  dbN.W.B.Oo.1  Heisk.  CTenn.) 
518;  United  Statee  y.  Beed,  56  Mo.  565;  PoKrU 
y.  Mason,  87  Tex.  447 ;  Mills,  Em.  Dom. 
title  Compensation, 

In  proosedings  of  this  character,  n  prop- 
erty owner  may  contest  the  question  as  to 
whether  the  taking  was  within  the  power  of 
eminent  domain,  and  in  the  altemativo  ndk 
compensation. 

Be  Deansville  Cemetery  Asso.  66  N.  Y.  560; 
Hanson  y.  Vernon,  21  Iowa,  28 ;  TaOoi  y. 
Hudson,  16  Qnj,  417 ;  Memphie  Freight  Os. 
y.  Memphis,  4  (Joldw.  419 ;  Ha/rdin  y.  Bt^ 
118  U.  8.  757  (28:  1141). 

Messrs.  A.  T.  Britton,  A.  B.  Browne  and 
Georfpe  R.  Peek*  for  appellee : 

The  United  States  has  the  right  of  emi- 
nent domain  throughout  its  entire  geograph- 
ical extent ;  and  this  right  may  be  exercised, 
for  all  such  purposes  as  properly  belone  to 
it,  in  any  political  division  of  the  United 
States,  and  in  any  region  or  territory  not 
politically  organized. 

Mississippi  db  R  B.  B.  Co.  y.  PlattersMi, 
98  U.  8.  408  (25 :  206)  ;  United  States  y. 
Jones,  109  U.  8.  518  (27 :  1015)  ;  EM  T. 
United  States,  91  U.  8.  867  (28:  449). 

The  right  of  eminent  domain  may  be  es- 
ercised  for  railroads. 

United  States  v.  Fisher,  6  U.  8.  2  Cranc^ 
858  (2 :  804)  ;  Stockton  y.  BalHmore  dt  N.  T. 
B.  Co.  82  Fed.  Bep.  9 ;  Cooley,  Const  Lim. 
§  587 ;  California  v.  Central  Pacific  B.  Co.  IStt 
U.  8.  1  (^:  150). 

The  Cherokee  Nation  is  not  a  soverein 
state.  Nor  has  the  right  of  eminent  domun 
of  the  United  States  over  the  Cherokee  coon- 
try  been  abridged  or  surrendered  by  treiity 
or  otherwise. 

Revision  of  Indian  Treaties,  25,  88,  tt, 
82,  89,  45,  51,  56,  61,  65,  79,  85. 

The  status  of  the  Cherokees  as  n  people, 
subject  to  and  dependent  upon  the  United 
States,  is  ^own  by  numerous  decisions  of 
this  court. 

Cherokee  Nation  y.  Georgia,  80  U.  8.  0 
Pet.  1  (8:  25)  ;  United  States  v.  Rogers,  45 
U.  8.  4  How.  567  (11 :  1105)  ;  United  Staim 
v.  Kagama,  118  U.  S.  875  (80 :  228)  ;  Tks 
Cherokee  Tobacco,  78  U.  8.  11  Wall.  616  (90: 
227}. 

The  government  cannot  abdicate  nor  ber- 
ter  away  its  inherent  powers. 

Cooley,  Const  Lim.  848,  649. 

Whatever  may  be  the  political  statos  ol 
the  Cherokees  they  are  as  to  these  lands  mers 
proprietors;  and  if  their  political  dignity 
and  authority  were  much  higher  than  they 
are,  the  lands  would  still  be  subject  to  n 
taken 

United  States  y.  Chicago,  48  U.  8.  7  How. 
185  (12:  660). 

The  Indian  country  is  now  governed  by 
Act  of  Congress  and  not  by  treaty. 

Choctaw  Nation  y.  United  States,  119  U.  & 
27  (80:  814). 

Suits  in  equity  and  actions  at  law  caniwl 
be  joined. 

Hurt  y.  HoUingsworth,  100  U.  8.  100  (K: 
569) ;  Thon^i>son  y.  Central  Ghio  R  Co.  78  U. 

1S6  U.& 


1880.                           Chxbokeb  Nation  v.  Southbbn  Kansas  R.  Ca  Ml-68\ 

8.  6  Wall.  184  (18 :  765)  ;  Bennett  v.  Butter-  then  any  two  of  them  are  authorized  to  make 

worth,  52  U.  S.  11  How.  674  (13:  861).  the  award.     Either  party  being  dissatisfied 

^     ,        ,  ,.        ,   ^        ,  ,  with  the  finding  of  the  referees  shall  have 

Mr,  Ju9tiee  Harlan  deliyered  the  opinion  the  right,  within  ninety  days  after  the  mak- 

of  the  court:  ing  of  the  award  and  notice  of  the  same,  to 

This  is  an  appeal  from  a  decree  of  the  appeal  by  original  petition  to  the  courts,  [644 
District  Court  of  the  United  States  for  the  where  the  case  shall  be  tried  de  novo.  When 
Western  District  of  Arkansas.  The  litigation  proceedings  have  been  commenced  in  court, 
between  the  parties  arises  out  of  an  Act  of  the  Railway  Company  shall  pay  double  the 
CJongress,  approved  July  4,  1884,  entitled  amount  of  the  award  into  court  to  abide  the 
"An  Act  toGrantthe  Riffhtof  Way  through  judgment  thereof,  and  then  have  the  right 
the  Indian  Territory  to  the  Southern  Kansas  to  enter  upon  the  property  sought  to  be  con- 
Railway  Company ,  and  for  Other  Purposes."  demned,  and  proceed  with  the  construction 
d8  Stat.  78.  Bj  the  first  section  of  that  Act  of  the  railroad.  Each  of  said  referees  sliall 
the  above  Company  was  authorized  to  locate,  receive  for  their  services  the  sum  of  four 
construct,  operate  and  maintain  a  railwav,  dollars  per  day  for  each  day  they  are  en- 
tele^ph  and  telephone  line,  through  the  gaged  in  the  trial  of  any  case  submitted 
Indian  Territory,  beginning  at  a  point  on  the  to  them  under  this  Act,  with  milage  at  five 
northern  line  of  the  Territory,  where  an  ex-  cents  per  mile.  Witnesses  shall  receive  the 
tension  of  the  Southern  Kansas  Railway  from  usual  fees  allowed  by  the  courts  of  said  na- 
Winfield  in  a  southerly  direction  would  tions;  coste,  including  compensation  of  tlie 
strike  that  line,  running  thence  south  in  the  referees,  shall  be  made  a  part  of  the  award, 
direction  of  Dennison,  Texas,  on  the  most  and  be  paid  by  such  Railroad  Company.  »* 
practicable  route,  to  a  point  at  or  near  where  ^  ^  ^  ^  ,  ^  ^^  ^,  ^  ,, 
&e  Washita  River  empties   Into   the   Red  The  5th,  6th  and  8th  sections  are  as  follows: 

River,  with  a  branch  constructed  from  a  point  u  ^^  5   jj^^t  said  Railway  Company  shall 

at  or  near  where  the  main  line  crosses  the  p^y  to  the  Secretary  of  the  Interior,  for  the 

northern  line  of  the  Territory,    westwardly  benefit  of  the  particular  nations  or  tribes 

along  or  near  that  line  to  a  point  at  or  near  through   whose  lands   said  main  line  and 

where   Medicine    Lodge   Creek   crosses   the  branch  may  be  located,  the  sum  of  fifty  dol- 

northern  ^i^e  o^^^«J'®rritory,  and  from  that  i^rs,   in  addition  to  compensation  provided 

_A„i     J       s.i^^  -                         .          id  dam- 
railway 

.«T  ,*  r>_    ._  i_ way  that  it  may  construct 

at  or  near  where  Wolf  Creek  crosses  the  same,  Jq  gaid  Territory,  said  payments  to  be  made 

with  the  right  to  construct,  use  and  maintain  \^  installments  of  five  hundred  dollars   aa 

sach  tracks,    turnouts  and   siding  as  the  e^ch  ten  miles  of  road  is  graded.    Said  Com- 

Company  might  deem  it  to  their  interest  to  p^ny  shall  also  pay,  so  long  as  said  Terri- 

construct  along  and  upon  the  right  of  way  tory  is  owned  and  occupied  by  the  Indians, 

and  depot  ^unds  by  that  Act  granted.    The  to  the  Secretary  of  the  Interior  the  sum  of 

second  section  grants  to  the  Company  a  right  f^a^^ji  dollars  per  annum  for  each  mile  of 

^  ^^^  ^.^  ^^^^.^ 

the  Secretary  of 

_  - provisions  of  this  Act 

sabiect  to  the  condition  that  no  part  of  the  ghaij  be  apportioned  by  him,  in  accordance 

lands  granted  shall  be  used  otherwise  than  with  the  laws  and  treaties  now  in  force  amony 

for  the  Company's  railroad,  telegraph .  and  the  different  nations  and  tribes,  according  to 

telephone  lines,  and  that  if  any  portion  ceases  the  number  of  miles  of  railway  that  may  be 

to  be  so  used,  it  shall  revert  to  the  nation  or  constructed     by    said    Railway     Company 

tribe  of  Indians  from  which  it  was  taken,  through  their  lands :   Proviiled,  That  Congress 

The  third  section,  upon  which  some  of  the  ghall  have  the  right,  so  long  as  said  lands 

pincipal   questions  in  the  case  depend,  is  are  occupied  and  possessed  by  said  nations 

In  these  words:  and  tribes,   to  impose  such  additional  taxes 

''Sec.  8.  That  before  said  railwav  shall  be  upon  said  railroaa  as  it  may  deem  just  and 

constructed  through  any  lands  held  by  indi-  proper  for  their  benefit :    Provided  farther. 


vidual  occupants,  according  to  the  laws, 
customa  and  usages  of  any  of  the  Indian 
nations  or  tribes  through  which  it  may  be 
constructed,  full  compensation  shall  be  made 
to  auch  occupants  for  all  property  to  be  taken 
or  damage  done  by  reason  of  the  construction 
of  auch  railway.  In  case  of  failure  to  make 
amicable  settlement  with  any  occupant,  such 
compensation  shall  be  determined  bv  the 
appraisement  of  three  disinterested  referees, 
to  be  appointed  by  the  President,  who,  before 
entering  upon  the  duties  of  their  appoint- 
ment, shall  take  and  subscribe,  before  com- 
petent authority,  an  oath  that  they  will 
faithfuUv  and  impartially  discharge  the 
duties  01  their  appointment,  which  oath, 
duly  certified,  shall  be  returned  with  their 
award.     In  case  the  referees  cannot  agree, 


That  if  the  general  council  of  either  of  the 
nations  or  tribes  through  whose  lands  said 
railway  may  be  located  shall  within  four 
months  after  the  filing  of  maps  of  definite  [646 
location,  as  set  forth  in  section  six  of  this 
act,  dissent  from  the  allowances  provided  for 
in  this  section,  and  shall  certify  the  same  to 
the  Secretary  of  the  Interior,  then  all  com- 
pensation to  be  paid  to  such  dissenting  na- 
tion or  tribe  under  the  provisions  of  this  Act 
shall  be  determined  as  provided  in  section 
three  for  the  determination  of  the  compensa- 
tion to  be  paid  to  the  individual  occupant  of 
lands  with  the  right  of  appeal  to  the  courts 
upon  the  same  terms,  conditions  and  re- 
quirements as  therein  provided :  Provided 
furViCT,  That  the  amount  awarded  or  adjudged 
to  be  paid  by  said  Railway  Company  for 
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said  dissenting  nation  or  tribe  sliall  be  in 
lieu  of  the  compensation  that  said  nation  or 
tribe  would  be  entitled  to  receive  under  the 
provisions  of  this  section.  Nothing  in  this 
Act  shall  be  construed  to  prohibit  Congress 
from  imposing  taxes  upon  said  railway,  nor 
any  Territory  or  State  hereafter  formed 
throuj^h  which  said  railway  shall  have  been 
established  from  exercising  the  like  power 
as  to  such  part  of  said  railway  as  may  lie 
within  its  limits.  Said  Railway  Company 
shall  have  the  right  to  survey  and  locate  its 
railway  immediately  after  the  passage  of 
this  Act. 

**Sec.  6.  That  said  Company  shall  cause 
maps  showing  the  route  of  its  located  lines 
tiirough  said  Territory  to  be  filed  in  the  office 
of  the  Secretary  of  the  Interior,  and  also  to 
be  filed  in  the  office  of  the  principal  chief 
of  each  of  the  nations  or  tribes  through 
whose  lands  said  railway  may  be  located ; 
and  after  the  filing  of  said  maps  no  claim 
for  a  subsequent  settlement  and  improvement 
UDon  the  ri^ht  of  way  shown  by  said  maps 
shall  be  valid  as  against  said  Company: 
Protidedy    That  when  a  map  showing  any 

Fortion  of  said  Railway  Company's  located 
ine  is  filed  as  herein  provided  for,  said 
Company  shall  commence  grading  said  lo- 
cated line  within  six  montns  thereafter,  or 
such  location  shall  be  void,  and  said  location 
shall  be  approved  by  the  Secretary  of  the 
Interior  in  sections  of  twenty -five  miles  before 
construction  of  any  such  section  shall  be 
begun. " 

"Sec.  8.  That  the  United  States  Circuit 
and  District  Courts  for  the  Northern  District 
of  Texas,  the  Western  District  of  Arkansas 
and  the  District  of  Kansas,  and  such  other 
courts  as  m&y  be  autliorized  by  Congress, 
shall  have,  without  reference  to  the  amount 
in  controversy,  concurrent  jurisdiction  over 
all  controversies  arising  between  said  South- 
em  Kansas  Railway  Company  and  the  nations 
and  tribes  through  whose  territory  said  rail- 
way shall  be  constructed.  Said  courts  shall 
have  like  Jurisdiction,  without  reference  to 
the  amount  in  controversy,  over  all  contro- 
yersies  arising  between  the  inhabitants  of 
said  nations  or  tribes  and  said  Railway 
Company ;  and  the  civil  jurisdiction  of  said 
courts  is  hereby  extended  within  the  limits 
of  said  Indian  Territory,  without  distinction 
as  to  citizenship  of  the  parties,  so  far  as 
may  be  necessary  to  carry  out  the  provisions 
of  this  Act. " 

The  Cherokee  Nation  bavine  dissented  from 
the  allowance  provided  for  in  the  fifth  sec- 
tion of  the  above  Act,  commissioners  were 
appointed  by  the  President,  as  provided  in 
the  third  section.  They  met  at  Topeka,  Kan- 
■as,  on  the  26th  of  August,  1886,  and,  hay- 
ing duly  qualified  accoraing  to  law,  proceed- 
ed to  the  Indian  Territory  in  the  discharge 
of  their  duties.  Their  report  to  the  Presi- 
dent, made  September  25.  1886.  states  that 
they  inspected  the  located  line  of  road  as  it 
traversed  the  territory  of  the  Cherokee  Na- 
tion, with  its  branch,  and  that  upon  an  actual 
yiew  of  the  lands  proposed  to  be  taken  and  ap- 
propriated for  right  of  way,  station  grounds, 
etc. ,  under  the  Act  of  Congress,  they  found 

MS 


that  said  Nation  was  entitled  to  receiye  as 
adequate  compensation  for  such  lands  and 
for  damages  done  by  the  construction  of  the 
railway,  for  thirty-five  and  one-half  milet 
of  the  main  line,  the  sum  of  $98  for  each 
mile,  aggregating  for  the  whole  distance 
$8,801.50.  They  also  found  and  awarded  at 
adequate  compensation  and  damages  in  16- 
spect  to  the  lands  to  be  taken  and  appropria- 
ted for  the  branch  line,  one  hundred  and 
;  twelve  and  ^^  miles  in  length,  the  sum  <tf 
;  $36  for  each  mile,  aggregating  for  the  whole 
distance  the  sum  of  $4,051.44.  The  commis- 
sioners ordered  that  the  Railway  Company, 
within  ten  days  after  receiving  notice  from 
the  Secretary  of  the  Interior  that  their  report 
was  filed,  should  deposit  with  that  otnoer 
the  total  amount  of  the  awards  made  by  them, 
for  such  disposition  under  the  law  and  the  [ 
order  of  the  Secretary  as  might  be  just  and 
proper.  This  report  having  been  filed  in  the 
office  of  the  Secretary  of  the  Interior,  its  con- 
tents were  made  known  by  that  officer  to  the 
principal  chief  of  the  Cherokee  Nation  in  a 
communication  dated  October  29,  1886. 

The  Cherokee  Nation,  by  the  Act  of  iti 
National  Council,  approved  December  17, 
1886,  concurred  in  by  its  House,  December 
16,  1886,  dissented  from  and  rejected  as  un- 
iust,  inequitable  and  without  authority  of 
law,  the  award  made  by  the  commissioners. 

The  third,  fourth,  fifth  and  eighth  sectiooa 
of  that  Act  are  as  follows : 

"Sec.  8.  That  the  Cherokee  Nation  doea 
not  concede  to  the  United  States  the  rightful 
power,  through  its  constituted  authorities, 
'  to  authorize  any  private  individual  or  cor- 
poration to  enter  upon,  ai}propriate  and  use 
any  lands  belonging  to  said  Nation  without 
first  obtaining  the  consent  of  the  constituted 
authorities  of  said  Nation,  and  hereby  pro- 
tests against  the  action  of  said  Southern  Kan- 
sas Railway  Company  in  entering  upon  and 
apropriating  the  lanas  of  the  Cherokee  Na- 
tion as  an  arbitrary  and  unjust  violation  of 
the  guaranteed  rights  of  said  Nation. 

**Sec.  4.  That  the  principal  chief  be,  and 
he  is  hereby,  authorized  and  empowered  to 
proceed  in  pursuance  of  the  provisions  of  the 
third  and  the  eighth  sections  of  said  Act  of 
Congress,  and  bring  suit  in  the  Circuit  Court 
of  the  United  States  in  and  for  the  Western 
District  of  Arkansas  against  said  SouUiem 
Kansas  Railway  Company,  the  object  of  said 
suit  beinff  to  vindicate  the  absolute  title  of 
the  Cherokee  Nation  to  all  lands  within  her 
borders,  and  to  obtain  redress  from  said  Com- 
pany for  such  danutges  as  may  have  been 
sustained  by  said  Nation  by  means  of  the  lo- 
cation and  construction  of  said  railroad: 
Provided,  That  nothing  herein  shall  be  con- 
strued as  an  acknowledgment  by  the  Cherokee 
Nation  of  the  right  of  the  United  Statea  to 
appropriate  the  lands  of  the  Cherokee  Nation 
for  the  benefit  of  private  corporationa  with- 
out its  consent. 

''Sec.  5.  That  the  principal  chief  be,  and 
he  is  hereby,  further  authorized  and  empow- 
ered to  employ  suitable  counsel  for  the  bring-    [i 
ing  and  management  of  said  suit  on  the  part 
otthe  Cherokee  Nation.* 

**8ec.  8.  That  the  principal  chiM  be,  and 
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lie  is  hereby,  authorized  and  required  to  cer- 
tify the  provisions  of  this  Act  to  the  Secre- 
taiy  of  the  Interior  in  pursuance  of  the  pro- 
yisions  of  the   fifth  section  of  Act  of  Con- 


Subsequently  the  Cherokee  Nation,  by  its 
littome^s,  sent  a  communication  to  the  Ftesi- 
dent  of  the  United  States,  in  which  that  Na- 
tion, with  its  principal  chief — reserving  to 
that  Nation  all  rights  and  claims  in  and  to 
the  common  property  thereof  as  absolute 
owner  of  the  same,  and  expressly  denying 
the  right  and  authority  of  the  United  States 
to  grant  to  persons  or  corporations  any  ease- 
ment, right  of  way  or  property  right  what- 
ever in,  to  and  upon  their  common  property, 
as  specially  set  forth  in  their  protest  of  De- 
cember 12,  1884 — appealed  to  the  Circuit 
Court  of  the  United  States  of  the  Western 
District  of  Arkansas  from  the  award  and 
Judgment  of  the  referees,  and  prayed  that  a 
transcript  of  all  the  proceedings  relating  to 
the  award,  tofi:ether  with  their  appeal,  be  cer- 
tified to  that  court. 

In  consequence  of  this  communication  and 
appeal,  the  Secretary  of  the  Interior,  Janu- 
ary 22,  1887,  transmitted  to  that  court  all  of 
said  proceedings  on  file  in  his  Department, 
as  far  as  they  related  to  the  Cherokee  lands 
proposed  to  oe  taken  by  the  Railroad  Com- 
pany. 

The  bill  in  the  present  case  was  filed  in 
Chat  court  on  the  26th  day  of  January,  1887. 

It  alleges  that  the  Cherokee  Nation  is  a 
sovereign  state,  recognized  as  such  by  the 
various  treaties  made  between  it  and  the 
United  States,  beginninir  with  that  of  Hope- 
well, November  22,  1785,  and  ending  with 
that  of  Washington,  July  10,  1866 ;  and  is 
entitled  to  exercise,  and  is  exercising,  the 
powers.  Jurisdiction  and  functions  of  a  sov- 
ereign state  within  the  territory  ceded  to  it 
and  defined  under  the  treaty  of  Fort  Qibson, 
February  14,  1883. 

It  also  alleges  that  by  virtue  of  its  inherent 
sovereignty,  as  recognized  by  those  treaties, 
the  riglit  of  eminent  domain,  with  other 
rights  of  sovereignty  in  its  country,  remains 
exclusively  vested  in  it;  that  in  addition  to 
the  cessions  of  territory  by  the  above  treaties, 
for  which  it  eave  a  full  and  valuable  consid- 
eration, the  United  States,  by  letters- patent, 
conveyed  said  territory  to  it  in  fee  simple; 
that  all  of  such  territory  remains  under  the 
Jurisdiction  and  sovereignty  of  the  plaintiff, 
except  certain  tracts  lying  west  of  the  96th 
degree  of  west  longitude  and  north  of  the 
87th  degree  of  north  latitude,  which  have 
been  conveyed  back  to  the  United  States  by 
the  Cherokee  Nation  under  the  terms  of  the 
Treaty  of  1866;  that  the  Southern  Kansas 
Railway  Company,  without  right  and  with- 
out consent  or  license  from  the  plaintiff,  en- 
tered its  domain  and  territory  ana  commenced 
the  construction  over  it  of  a  railway ;  that 
in  the  construction  of  such  railway  that 
Company  had  commenced  cutting  down  the 
natural  surface  of  the  land,  building  embank- 
ments thereon,  and  appropriating  the  stone, 
earth  and  lumber  found  on  the  fine  of  the 
proposid  road ;  had  graded  about  ten  miles 
of  Its  road,  and  threatended  and  intended  to 
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carry  on  the  same  damage  and  destruction  of 
the  plaintiff's  property  throughout  the  whole 
of  the  proposed  line  of  road,  destroying  the 
property  and  depriving  the  plaintiff,  by  rea- 
son of  the  construction  of  such  road,  of  a 
large  revenue  arising  from  the  rental  of  its 
property  for  grazing  purposes  under  existing 
leases  of  the  lands  proposed  to  be  occupiea 
by  the  Railway  Company,  and  causing  there- 
by irreparable  loss  and  damage  to  the  plain- 
tiff. Referring  to  the  Act  of  Congress,  the 
plaintiff  avers  that  no  jurisdiction  or  author- 
ity remained  in  the  United  States  to  grant 
any  right  of  way  through  its  territory,  and 
that  the  right  of  eminent  domain  over  that 
territory  remained,  under  the  above  treaties 
and  patents,  in  the  plaintiff.  The  bill  then 
sets  forth  the  facts  already  stated  in  relation 
to  the  proceedings  taken  by  the  commission- 
ers appointed  under  the  Act  of  Congress,  and 
proceeds : 

**That,  even  though  the  said  referees  had 
been  authorized  to  make  the  award  referred 
to,  the  sum  by  them  awarded  is  entirely 
insufficient  and  inadequate  compensation  for 
the  said  right  of  way ;  tliat  the  same  is  rea- 
sonably worth  the  sum  of  $500  per  mile,  and 
your  complainant,  protesting  against  the  said  |650] 
award  and  insisting  that  the  United  States 
have  no  power  to  grant  a  right  of  way 
through  the  territory  of  your  complainant 
without  its  consent,  and  protesting  and  in- 
sisting that  the  said  referees  had  no  lawful 
authority  to  make  an  award  for  the  lands  so 
intended  to  be  taken  from  your  complainant 
or  its  domain,  and  that  even  on  payment  of 
the  compensation  so  awarded  the  said  corpo- 
ration could  acquire  no  right  to  build  its 
road  through  the  territory  of  your  complain- 
ant without  its  consent,  still  insists  that  the 
compensation  so  proposed  to  be  awarded  and 
paid  is  inadequate,  insufi[icient  for  the  land 
proposed  to  be  taken,  and  prays  that  this 
complaint  may  be  taken  and  treated  as  an 
original  complaint  and  petition  in  appeal 
from  the  action  of  the  said  referees,  as  pro- 
vided by  section  8  of  the  Act  of  July  4,  1884, 
aforesaid. 

"Your  complainant  avers  that,  by  reason  of 
the  premises  aforesaid,  the  referees  aforesaid 
had  no  authority  to  condemn  any  of  the 
land  or  territory  of  your  complainant  or  to 
make  any  award  therefor,  and  that  no  right 
accrued  to  the  said  Southern  Kansas  Railway 
Company  to  enter  upon  or  build  said  pro- 
posea  railway  through  the  territory  of  your 
complainant." 

The  prayer  of  the  bill  is  that  the  said 
awards  be  vacated  and  set  aside ;  that  the  de- 
fendant be  restrained  and  perpetually  en- 
joined from  locating  or  attempting  to  locate, 
construct,  equip,  operate,  use  or  maintain  a 
railway,  telegraph  or  telephone  line  through 
the  land,  domain  or  territory  of  the  com- 
plainant; that  pending  this  suit  it  be  re- 
strained as  aforesaid :  and  that,  in  the  event 
the  court  should  decline  to  grant  the  injunc- 
tion prayed,  the  complainant  be  awarded 
full,  just  and  adequate  compensation  for  the 
lands  so  proposed  to  be  taken  and  the  rights, 
easements  and  franchises  so  proposed  to  be 
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lense  that  the  several  States  are  sovereign, 
and  that  that  Nation  alone  can  exercise  the 
power  of  eminent  domain  within  its  limits, 
onds   no  support  in  the  numerous  treaties 
with  the  Cherokee  Indians,  or  in  the  decis- 
ions of  this  court,  or  in  the  Acts  of  Congress 
defining  the  relations  of  that  people  with  the 
United  States.     From  the  heginning  of  the 
government  to  the  present  time,  they  have 
been  treated  as  'wards  of  the  nation,^  'in  a 
state    of    pupilage,'     'dependent    political 
oommunities,  *  holding  such  relations  to  the 
general     government    that   they    and   their 
€9oantry,  as  declared  by  Chief  Justice  Marshall 
in    CJieirokee  Nation  v.  Oeargia,  30  U.    S.   5 
X*et.  1.  17  [8:  25,   811,    "are  considered  by 
foreign  nations,  as  well  as  by  ourselves,  as  be- 
ing so  completely  under  the  sovereignty  and 
dominion  of  the  United  States  that  any  at- 
"ttempt  to  aquire  their  lands,  or  to  form  a 
^>olitical  connection   with  them,   would  be 
«x>nsidered  by  all  as  an  invasion  of  our  ter- 
^tory  and  an  act  of  hostility."    It  is   true, 
^M  declared  in  Woreester  v.  Georgia,  81  U.  S. 
m  Pet.  515,  557,  569  [8:  488,  499,   504],  that 
*^^e  treaties  and  laws   of  the  United  States 
^contemplate  the  Indian  territoryas  completely 
separated  from  the  States  and  the  Cherokee 
Nations  as  a   distinct  community,  and  (in 
"the  language  of  Mr,  Justice  McLean  in  the 
same  case,  p.  583)  that   **in   the   executive, 
legislative  and  Judicial  branches  of  ourgov- 
•^nment  we    have    admitted,   by  the   most 
aolemn  sanction,  the  existence  of  the  Indians 
as  a   separate  and  distinct   people,  and  as 
being  vested  with   rights  which  constitute 
them  a  state  or  separate  community."    But 
that  falls  far  short  of  saying  that  they  are  a 
sovereign  state,  with  no  superior  within  the 
limits   of  its  territory.     By  the   Treaty  of 
Kew  Echota,  1885,  the  United  States  cove- 
nanted and  agreed  that  the  lands  ceded  to  the 
Cherokee  Nations  should  at  no  future  time, 
without   their   consent,  be  included  within 
the  territorial  limits  or  jurisdiction  of  any 
State  or  Territory,  and  that  the   government 
would  secure  to  that  Nation  **  the  right  by 
their  national  councils   to  make  and  carry 
i&to  effect  all  such  laws  as  they  may  deem 
necessary  for  the  government  of  the  persons 
tod  property  within  their  own  country,  be- 
longing to  their  people,  or  such  persons  as 
Jiave  connected  themselves  with  them  f  and, 
bv  the   Treaties   of  Washington,  1846  and 
2866,  the  United  States  guaranteed   to  the 
Cherokees  the  title  and  possession  of   their 
Maids,    and  jurisdiction  over  their  country. 
^levision  of  Indian  Treaties,  pp.  65,  79,  8i5. 
^ut  neither  these  nor  any  previous   treaties 
Evinced  any  intention,  upon  the  part  of  the 
government,  to  discharge  them  from   their 
f^imdition  of  pupilage  or  dependency,  and 
Constitute  them  a  separate,  independent,  sov- 
ereign people,  with  no   superior  within  its 
limits.     This  is  made  clear  by  the  decisions 
tA  thi84X)urt,  rendered  since  the  cases  already 
«ited.     In  United  States  v.  RogerB,  45  U.  S. 
4  How.  567,  572  [11 ;  1105,  1107],  the  court, 
teferring  to  the  locality  in  whidi  a  particu- 
lar crime  had  been  committed,  said :    ''It  is 
true  that  it  is  occupied  by  the  tribe  of  Cher- 
okee Indians.     But  it  has  been  assigned  to 
them  by  the  United  States  as  a  place  of  dom- 
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icil  for  the  tribe,  and  they  hold  and  occupy 
it  with  the  assent  of  the  United  States,  and 
under  their  authority.  .  .  .  We  think 
it  too  firmly  and  clearly  established  to  ad 
mit  of  dispute  that  the  Indian  tribes,  resid- 
ing within  the  territorial  limits  of  the 
United  States,  are  subject  to  their  authority.  ** 
In  United  States  v.  Kagama,  118  U.  S.  875, 
879  [80 :  228,  229],  the  court,  after  observing 
that  the  Indians  were  within  the  geographical 
limits  of  the  United  States,  said :  ^The  soil 
and  the  people  within  these  limits  are  under 
the  political  control  of  the  government  of  the 
United  States,  or  of  the  States  of  the  Union. 
There  exist  within  the  broad  domain  of  sov- 
ereignty but  these  two.  .  .  .  They  were, 
and  always  have  been,  regarded  as  having  a 
semi -independent  position  when  they  pre- 
served their  tribal  relations ;  not  as  states, 
not  as  nations,  not  as  possessed  of  the  full 
attributes  of  sovereignty,  but  as  a  separate 
people,  with  the  power  of  refi^latine  their 
internal  and  social  affairs,  and  thus  far  not 
brought  under  the  laws  of  the  Union  or  of 
the  State  within  whose  limits  they  resided. 
,  .  .  The  power  of  the  general  govern- 
ment over  these  remnants  of  a  race  once 
powerful,  now  weak  and  diminished  in 
numbers,  is  necessary  to  their  protection,  as 
well  as  to  the  safety  of  those  among  whom 
they  dwell.  It  must  exist  in  that  govern- 
ment, because  it  has  never  existed  anywhere 
else,  because  the  theatre  of  its  exercise  is 
within  the  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied,  and 
because  it  alone  can  enforce  its  laws  on  all 
the  tribes."  The  latest  utterance  upon  this 
general  subject  is  in  Choctaw  Nation  v. 
United  SUUes,  119  U.  S.  1,  27  FSO:  806,  814], 
where  the  court,  after  statins  that  the  United 
States  is  a  soverei^  nation  limited  only  by 
its  own  Constitution,  said :  **  On  the  other 
hand,  the  Choctaw  Nation  falls  within  the 
description  in  the  terms  of  our  Constitution, 
not  of  an  independent  state  or  sovereign 
nation,  but  of  an  Indian  tribe.  As  such,  it 
stands  in  a  peculiar  relation  to  the  United 
States.  It  was  capable  under  the  terms  of 
the  Constitution  of  entering  into  treaty  rela- 
tions with  the  government  of  the  United 
States,  although,  from  the  nature  of  the  case, 
subject  to  the  power  and  authority  of  the 
laws  of  the  United  States  when  Congress 
should  choose,  as  it  did  determine  in  the 
Act  of  March  8,  1871,  embodied  in  section 
2079  of  the  Revised  Statutes,  to  exert  its 
legislative  power." 

In  view  of  these  authorities,  the  conten- 
tion that  the  lands  through  which  the  de- 
fendant was  authorized  by  Congress  to  con- 
struct its  railway  are  held  by  the  Cherokees 
as  a  sovereign  nation,  without  dependence 
on  an^  other,  and  that  the  right  of  eminent 
domain  within  its  territory  can  only  be  ex- 
ercised by  it,  and  not  by  the  United  States 
except  with  the  consent  of  the  Cherokee  Na- 
tion, cannot  be  sustained.  The  fact  that  the 
Cherokee  Nation  holds  these  lands  in  fee 
simple  under  patents  from  the  United  States 
is  of  no  consequence  in  the  present  discus- 
sion ;  for  the  United  States  may  exercise  the 
right  of  eminent  domain,  even  within  the 
limits  of  the   several  States,   for  purposes 
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necessary  to  the  execution  of  the  powers 
granted  to  the  /general  government  by  the 
Constitution.  Such  an  authority,  as  was 
«aid  in  Kohi  v.  United  States,  91  U.  8.  867 
[28:  449],  is  essential  to  the  IndepeDdent 
•existence  and  perpetuity  of  the  United  States, 
»nd  is  not  dependent  upon  the  consent  of 
the  States.  United  States  y.  Fox,  94  U. 
8.  815,  820  [24 :  192,  198]  ;  United  States  ▼. 
Janes,  109  U.  8.  518  [27 :  1015] ;  United 
States  V.  Oreat  FaUs  Mfg,  Co,   112  U.  8.  645 

t28 :  846]  ;  Van  BroeJdin  ▼.  Tennessee,  117 
r.  8.  151,  154  ^9:  845,  8461.  As  was  said 
by  Mr.  Justice  Bradley  in  Aoektcn  ▼.  Balti- 
more  db  N,  Y,  B.  Co.,  82  Fed.  Rep.  9,  19: 
**  The  argument  based  upon  the  doctrine  that 
the  States  have  the  eminent  domain  or  highest 
dominion  in  the  lands  comprised  within 
their  limits,  and  that  the  United  States  have 
no  dominion  in  such  lands,  cannot  avail  to 
frustrate  the  supremacy  given  bv  the  Consti- 
tution to  the  government  of  the  United  States 
in  all  matters  within  the  scope  of  its  sover- 
-eignty.  This  is  not  a  matter  of  words,  but 
of  things.  If  it  is  necessary  that  the  United 
States  government  should  have  an  eminent 
domain  still  higher  than  that  of  the  State, 
in  order  that  it  may  fully  carry  out  the  ob- 
jects and  purposes  of  the  Constitution,  then 
it  has  it.  Whatever  may  be  the  necessities 
or  conclusions  of  theoretical  law  as  to  em- 
inent domain  or  anything  else,  it  must  be 
received  as  a  postulate  of  the  Constitution 
that  the  government  of  the  United  States  is 
invested  with  full  and  complete  power  to 
execute  and  carry  out  its  purposes."  It 
would  be  very  strange  if  the  national  gov- 
ernment, in  the  execution  of  its  rightful 
authority,  could  exercise  the  power  of  emi- 
nent domain  in  the  several  States,  and  could 
[657]  not  exercise  the  same  power  in  a  territory  oc- 
cupied bv  an  Indian  nation  or  tribe,  the  mem- 
bers of  which  were  wards  of  the  United  States, 
and  directly  subject  to  its  political  control. 
The  lands  in  the  Cherokee  territory,  like  the 
lands  held  by  private  owners  everywhere 
within  the  geographical  limits  of  the  United 
States,  are  held  subject  to  the  authority  of  the 
general  government  to  take  them  for  such  ob- 
jects as  are  germane  to  the  execution  of  the 
powers  granted  to  it ;  provided  only,  that  they 
are  not  taken  without  just  compensation  being 
made  to  the  owner. 

But  it  is  said  that  the  objects  for  which 
the  Act  of  1884  was  passed  are  not  such  as 
admit  of  the  exercise  of  the  right  of  eminent 
domain.  This  contention  is  without  merit. 
Congress  has  power  to  regulate  commerce, 
not  only  with  foreign  nations  and  among  tbe 
several  States,  but  with  the  Indian  tribes. 
It  is  not  necessary  that  an  Act  of  Congress 
should  express,  in  words,  the  purpose  for 
which  it  was  passed.  The  court  will  deter- 
mine for  itself  whether  the  means  employed 
by  Congress  have  any  relation  to  the  powers 
granted  by  the  Constitution.  The  railroad 
which  the  defendant  was  authorized  to  con- 
struct and  maintain  will  have,  if  constructed 
and  put  into  operation,  direct  relation  to 
commerce  with  the  Indian  tribes,  as  well  as 
with  commerce  among  the  States,  especially 
with  the  States  immediately  north  and  south 
of  the  Indian  Territory.    It  la  true  that  the 
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Company  authorized  to  construct  and  main- 
tain it  is  a  corporation  created  by  the  Iswb 
of  a  State,  but  it  is  none  the  less  a  fit  in- 
strumentality to  accomplish  the  public  ob- 
jects contemplated  by  the  Act  of  1^.  Other 
means  might  have  been  employed,  but  thoM 
designated  in  that  Act,  although  not  indis- 
pensably necessary  to  accomplish  the  end  in 
view,  are  appropriate  and  conducive  to  thai 
end,  and  therefore  within  the  power  of  Con- 
gress to  adopt.  The  question  is  no  longer 
an  open  one,  as  to  whether  a  railroad  is  n 
public  highway,  established  primarily  for 
the  convenience  of  the  people,  and  to  sub- 
serve public  ends,  and  therefore  subject  to 
governmental  control  and  regulation.  It  is 
because  it  is  a  public  highway,  and  subject 
to  such  control,  that  the  corporation  by  whidi 
it  is  constructed,  and  by  which  it  is  to  be 
maintained,  may  be  permitted,  under  legis- 
lative sanction,  to  appropriate  private  prop- 
erty for  the  purposes  of  a  right  of  way,  upon 
maKing  just  compensation  to  the  owner,  in 
the  m(Se  prescribed  by  law.  It  is  well  said 
bv  Mr.  Cooley,  in  his  Treatise  on  Const itn- 
tfonal  Limitations,  section  537,  that  **  while 
there  are  unquestionably  some  objections  to 
compelling  a  citizen  to  surrender  his  prop- 
erty to  a  corporation,  whose  corporators,  in 
receiving  it,  are  influenced  by  motives  of 
private  gain  and  emolument,  so  that  to  tMem 
the  purpose  of  the  appropriation  is  altogether 
private,  jet  conceding  it  to  be  settled  that 
these  facilities  for  travel  and  commerce  are 
a  public  necessity,  if  the  Legislature,  re- 
flecting the  public  sentiment,  decide  that  this 
general  benefit  is  better  promoted  by  their 
construction  through  individuals  or  corpora- 
tions than  by  the  State  itself,  it  would 
clearly  be  pressing  a  constitutional  maxim 
to  an  absura  extreme  if  it  were  to  be  held 
that  the  public  necessity  should  only  be  pro- 
vided for  in  the  way  which  is  least  consistent 
with  the  public  interest."  But  this  precise 
question  was  determined  upon  full  consider- 
ation in  Calif oi'nia  v.  Centred  Padfie  R,  Cb.» 
127  U.  8.  1,  89  [82:  150,  157],  where  this 
court  said :  *•  The  power  to  construct,  or  to 
authorize  individuals  or  corporations  to  con- 
struct, national  highways  and  bridges  from 
State  to  State,  is  essential  to  the  complete 
control  and  regulation  of  interstate  commerce. 
Without  authority  in  Congress  to  establish 
and  maintain  such  highways  and  bridges.  It 
would  be  without  authority  to  regulate  one 
of  the  most  important  adjuncts  of  commeroe. 
...  Of  course  the  authority  of  Congrem 
over  the  Territories  of  the  United  States,  and 
its  power  to  grant  franchises  exercisable 
therein,  are,  and  ever  have  t)een,  undoubted. 
But  the  wider  power  was  very  freely  exer- 
cised, and  much  to  the  general  satisfaction* 
in  the  creation  of  the  vast  system  of  railroads 
connecting  the  east  with  the  Pacific,  travers- 
ing States  as  well  as  Territories,  and  em- 
ploying the  agency  of  state  as  well  as  fedeiml 
corporations. "  Upon  this  point  nothing  moie 
need  be  said. 

It  is  further  suc^gested  that  the  Act  of 
Congress  violates  the  Constitution  in  that  it 
does  not  provide  for  compensation  to  be  made 
to  the  plaintiff  before  the  defendant  entered 
upon  these  lands  for  the  purpose  of   oon- 
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S93        itnicting  its  road  over  them.    This  obiection 
to  the  Act  cannot  be  sustained.    The  Ck)nsti- 
tution  declares  that  private  property  shall  not 
be  taken  **for  public  use  without  just  com- 
pensation."   It  does  not  provide  or  require 
that  compensation  shall  be  actually  paid  in 
advance  of  the  occupancy  of  the  land  to  be 
taken.     But  the  owner  is  entitled  to  reason- 
able, certain  and  adequate  provision  for  ob- 
taining compensation  before  his  occupancy 
ia  disturbed.    Whether  a  particular  provision 
be  sufficient  to  secure  the  compensation  to 
*v?hich,  under  the  (institution,  he  is  entitled, 
Is  sometimes  a  question  of  difflcultv.    In  the 
present  case,  the  requirements  of  the  Const! - 
"fcution  have,   in  our  judgment,   been  fully 
acnet.     The  third  section  provides  that  before 
-tthe  railway  shall  be  constructed  through  any 
lands  proposed  to  be  taken,  full  compensation 
-^diall  be  made  to  the  owner  for  all  property 
-mo  be  taken  or  damage  done  by  reason  of  the 
^construction  of  the  road.    In  the  event  of  an 
appeal  from  the  finding  of  the  referees,  the 
^^ompany  is  required  to  pay  into  court  double 
^mhe  amount  of  the  awara,  to  abide  its  judg- 
:snent;   and,  ttiat  being  done,   the  Company 
'xnay  enter  upon  the  property  sought  to  oe 
<x)ndemned,  and  proceea  with  the  construction 
'^>f  its  road.    We  are  of  the  opinion  that  this 
3>rovision  is  sufficiently  reasonable,    certain 
^md  adequate  to  secure  the  just  compensation 
Xo  which  the  owner  is  entitled. 

The  plaintiff  asks,  What  will  be  its  con- 
dition, as  to  compensation,  if,  upon  the  trial 
^  novo  of  the  (question  of  damages,  the 
amount  assessed  in  its  favor  shoula  exceed 
the  sum  which  may  be  paid  into  court  by 
the  defendant?  This  (question  would  be  more 
embarrassing  than  it  is,  if,  by  the  terms  of 
the  Act  of  Congress,  the  title  to  the  property 
appropriated  passed  from  the  owner  to  the 
deienoant,  when  the  latter — having  made  the 
required  deposit  in  court — is  autnorized  to 
enter  upon  the  land,  pending  the  appeal,  and 
to  proceed  in  the  construction  of  its  road. 
But,  clearly,  the  title  does  not  pass  until 
compensation  is  actually  made  to  the  owner. 
Within  the  meaning  of  the  Constitution,  the 
property,  although  entered  upon,  pending  the 
appeal,  is  not  t&en  until  the  compensation 
is  ascertained  in  some  legal  mode,  and,  being 
paid,  the  title  passes  from  the  owner.  Sucn 
^1  WES  the  decision  in  Kennedy  v.  Indianapolie, 

108  U.  8.  599,  604  r26 :  G50,  6581,  where  the 
court  construed  a  clause  of  the  Constitution 
of  Indiana,  declaring  that  no  man's  property 
"shall  be  taken  or  applied  to  public  use, 
•    .     .     without  a  just  compensation  being 
made  therefor" — substantially  the  provision 
'ound  in  the  National   Constitution.     This 
Court  there  said  that  **on  principle  and  au- 
thority the  rule  is,  under  such  a  Constitution 
M  that  of  Indiana,  that  the  right  to  enter  on 
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and  use  the  property  is  complete  as  soon  as 
the  property  is  actually  appropriated  under 
the  authority  of  law  for  a  public  use,  but 
that  the  title  does  not  pass  from  the  owner 
without  his  consent  until  just  compensation 
has  been  made  to  him."  In  the  case  now  be- 
fore us  the  property  in  respect  to  which  the 
referees  made  the  award  will  be  conditionally 
appropriated  for  the  public  use  when  the 
defenaant  makes  a  deposit  in  court  of  double 
the  amount  of  such  award,  and  it  only  re- 
mains to  fix  the  just  compensation  to  be 
made  to  the  owner.  But  toe  title  has  not 
passed,  and  will  not  pass,  until  the  plaintiff 
receives  the  compensation  ultimately  fixed 
by  the  trial  de  now  provided  for  in  the  Stat- 
ute. So  that,  if  the  result  of  that  trial 
should  be  a  judgment  in  its  favor  in  excess 
of  the  amount  paid  into  court,  the  defendant 
must  pay  off  the  judgment  before  it  can  ar 
quire  the  title  to  the  property  entered  upon, 
and,  failing  to  pay  it  within  a  reasonable  time 
after  the  compensation  is  finally  determined, 
it  will  become  a  trespasser,  and  liable  to  be 
proceeded  against  as  such.  And,  in  such 
case,  if  the  plaintiff  shall  sustain  damages 
by  reason  of  the  use  of  its  property  by  the 
defendant  pending  the  appeal,  the  latter  will 
be  liable  therefor.  The  apprehension,  there- 
fore, that  the  plaintiff  may  lose  its  property 
without  receiving  just  compensation  there- 
for, is  without  foundation. 

Some  stress  is  laid  upon  the  possibility 
that  the  defendant  may  become  insolvent  be- 
fore the  proceedings  below  reach  a  conclusion, 
and  become  unable  to  pay  any  damages  in 
excess  of  the  amount  it  may  pay  into  court. 
The  possibility  of  such  insolvencv  is  not,  in 
our  opinion,  a  sufficient  ground  for  holding 
that  the  provision  made  in  the  Act  of  Con- 
gress for  securing  just  compensation  is  in- 
adequate. Absolute  certainty  in  such  mat- 
ters is  impracticable,  and  therefore  cannot 
reasonably  be  required.  In  determining  the  [66! 
validity  of  the  Act  of  Congress,  the  pre- 
sumption must  be  indulged  that  a  deposit  in 
court  of  double  the  amount  awarded  by  three 
disinterested  referees,  appointed  by  the  Pres- 
ident, will  amply  secure  the  pavment  of  any 
compensation  that  may  be  fixed  at  the  trial 
in  the  court  below.  The  record  states  that 
the  defendant  offered  to  pay  into  court  double 
the  amount  of  the  award  made  by  the  ref- 
erees. The  offer  to  pay  is  not  a  compliance 
with  the  Statute.  The  amount  required  to 
be  deposited  must  be  actually  paid  into  court 
before  the  Company  can  rightfully  enter  upon 
the  lands  sought  to  be  condemned,  or  proceed 
with  the  construction  of  its  road. 

Th£  decree  is  revereed,  and  t?ie  cause  remanded 
for  furiher  proceedinge  in  oonformitiff  toith  this 
opinion, 
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Appeal!  of  that  State.    JudgtMnt  qf  the  latter  debt  in  such  manner  as  to  bring  it  within 
wurt  reeened.  the  control  and  means  of  the  State.     West 
The  case  of  Ouihbert  y.  State  of  Virginia,  Virginia  had  recently  been   separated   from 
No.  1142,  is  brought  here  to  review  a  judg-  the  parent  State  and  had  participated  in  the 
ment  of  the  Supreme  Court  of  Appeals  of  the  advantages  of  the  money  raised  by  the  issue 
State  of  Virginia,  affirming  a  judgment  of  of  the  state  securities.     It  was  supposed  by 
tiie  Hustings  Court  of  the  City  or  Petersburg  those  who  were  best  qualified  to  Know  the 
finding  said  Cuthbert  guilty  and  imposing  a  facts  that  at  least  one  third  of  the  state  re- 
fine upon  him  for  unlawfully  selling  and  sources  was  lost  bv   this  excision  of  terri- 
offering  to  sell  tax -receivable  coupons  of  the  tory,  and  the  Legislature  of  Virginia  deemed 
bonds  of  said  State,  as  agent  or  broker,  with-  it  nothing  more    than  equitable  that  the 
oat  having  obtained  a  special  license  so  to  new  State  should  bear  one  third  of  the  state 
do.     Bevereed.  debt.     A  proposition  was  therefore  made  to 
The  case  of  Bx  parte  Brown,  No.  1217,  is  the  bondholders  of  the  State  to  receive  two 
AH  appeal  from  a  Judgment  of  the  Circuit  thirds  of  the  amount  due  them  in  new  bonds 
Oourt  of  the  United  States  for  the  Eastern  payable  thirty-four  years  after  date,    with 
IDistrict  of  Virginia,  refusing  to  discharge  coupons  attached  thereto  receivable,  after  be- 
mapon  habeas  corpus  said  Brown  from  impris-  coming  due,  in  payment  of  taxes  and  other 
onment  for  nonpayment  of  a  fine  for  the  pay-  claims  and  demands  due  to  the  State.     This 
■nent  of  which  he  had  tendered  coupons  of  scheme  was  formulated  bv  the  Act  of  March 
^Donds  of  the  State.     Bevereed.  30,  1871,  entitled  "An   Act  to  Provide   for 
The  case  of  Hudese  v.  Childrey,  No.  1216,  the  Funding  and  Payment  of   the  Public 
as  an  action  of  trespass  on  the  case,  brought  Debt,''  and  was  acquiesced  in  bv  the  public 
Hucless  against  Childrey,   treasurer  of  creditors,  or  the  ^at  majority  of  them,  who 
ichmond  and  collector  of  taxes  due  the  State,  accepted  and  received  the  bonds  provided  for 
recover  damages  for  the  refusal  of  the  lat-  in  the  Act,  which  were  loked  upon  as  a  favor- 
to  receive  tax-receivable  coupons  in  pay-  ite  security  in  consequence  of  the  value  at- 
ent  of  a  license  tax  for  the  sale  of  intoxi-  tached  to  the  coupons  as  legal  tender  instru- 
ting  liquors.    The  circuit  court  rendered  ments  in  the  payment  of  taxes  and   public 
judgment  for  defendant,  whidi  is  brought  dues.     The  Act,  amongst  other  things,  pro- 
Jhere  for  review.    Affirmed,  vided  as  follows : 

The  caseof  Vaeh^m  y   Qreer^,  No.  28,  is  -8ection2.  The  owners  of  any  of  the  bonds, 

^^:J:1^.?.  l".^^!?L?!  ^i^ll'PJfr  5?.^  stocks  or  interest  certificates  heretofore  issued 


%< 


review  a  jud^ent  of  the  Supreme  Court  j.*^^^ 
Appeals  of  Virginia,  reversing  a  judg-  vj?^u(, 
nt  of  the  Hustines  Court  of  Richmond   rZ.„.; 


^nroTSe  H Jsul^'^oun  of  ^^^^^^^^  ^t^t',!^fo^a^d"u^  ^  W^ r\1c^L''4ftS?n 

mnting  a  perempto^  mandamus  command-  stitution  and    aws  as  legal  >xcept  certain 

inir  said  GiSSiow  treasurer  toi«<ii ve  mt-  sp^c^^c   securities   named]  "may  fund  two 

ing  saiQ  ureennow,  treasurer,  lo  receive  cer-  ^^.^    ^  ^    amount  of  the  same,  together 

tain  coupons  tendered   for  state  taxes  for  .*,  ^.      rr.   ••"**^*^  *:* /"^  "~^  "»  «~fe^«'"*'« 

rIi,Kii)r«Ao!o-      A%^J  with  two  thirds  of  the  interest  due  or  to  be- 

^"f^it^'^  stf^T'ihe  opinion.  f-  t'^^^l^^'J^J^! ^lil^^ 

berlain  for  plaintiffs  in  error  and  appellant.  !^!}  ;!„„*  u^i"  ««  ♦kY^    #««»\rooX.  ofio-  ^«Vl 

Mee^..  R.7L  A^er.  and  J.  Randolph  J?,f  PSIf^^ll^       ^       Ifl^^f^U^^ 

Tucker  for  defendants  in  error  and  appellee.  ^'^}  redeejnable    .     .    .    after  ten  years,  the 

•  i>«.m««  AW.  ucAcuuaui^  xu  uxwi  uuu  i»ppc;iic^.  ^„^reg|;  ^  ^j^  payable  semi-annually  on  the 


ion^'^f  fil^tu^f'^^^  '^"^^^^'  ^^  ^^^^  Thi  '^l^\i^rxl^!%'^xT^  l^r 


m«iu2f  and  other  c^s  argued  at  the  same  whp    "^;,^  •?  t hp  nnt  iWoHh^h^^^^ 

time,    decided  in  Februafy.  1886,    and  re-  bonds^^  or  w«  wr«a,  at  the  option  of  the  hold- 

Dort^  in  116  U   S  «S0  r29  •  72»1    etc     arUe  ®^-     ^^^  coupons  shall  be  payable  semi-an- 

S^m^!^^4r.  f«;  Sinffli^il  'J.f.J^rl  .\\^yt^  uually,  and  be  receivable  at  and  after  matur- 

tJ^«^  II    flf'^^  7 v-^  coupons  attached  .     ^  J'  jj  ^        ^^^  ^           ^  demands  due 

to  bonds  of  the  State  of  Virginia  issued  in  re-  iti  cL*l  ^iTiTi^ir -il-ii  i^^rt^arj^ 

duction  and  liquidation  of  the  state  debt  un-  f^  ^^^*  ^^i^^  «**"  ^  expressed  on  their 

der  the  Acts  of  March  80,  1871,  and  March  28,  ^^^  •     •    •     ' 

1879.  The  present  ai)peals  are  a  continuation  Provision  was  made  in  the  third  section  of 
of  the  controversy  arising  upon  said  coupons  the  Act  for  the  issue  of  certificates  for  one- 
it  receivable  and  tendered  in  payment  of  third  part  of  the  debt  which  was  not  funded 
taxes  and  other  state  dues.  in  said  bonds,  the  payment  of  which  certifi- 

The  origin  of  these  bonds  and  coupons  has  cates  it  was  declared  would  be  provided  for 

been  fully  explained  in  former  cases ;  but  in  accordance  with  such  settlement  as  should 

the  proper  disposition  of  the  cases  now  to  be  thereafter  be  had  between  the  States  of  Yir- 

considered  will  be  greatly  facilitated  by  pre-  ginia  and  West  Virginia  in  regard  to  the  pub- 

tenting  a  connected  r6sum6  of  the  legislative  lie  debt  of  the  State  existing  at  the  time  of 

Acts  relating  to  and  affecting  the  said  secu-  its  dismemberment. 

rities,  and  of  the  decisions  heretofore  made  By  the  fourth  section  the  treasurer  was  au- 
la reference  to  said  Acts.  thoriz^  and  directed  to  cause  to  be  prepared. 

The  state  debt  of  Virginia  amounted,  prior  engraved   or  lithographed   registered   bonds 

to  the  late  civil  war,  to  more  than  thirty  ana  bonds  with  coupons,  and  certificates  of 

millions  of  dollars.     After  tlie  war  it  became  the  character  mentioned    in   the  second  and 

a  matter  of  great  importance  to  arrange  this  third  sections,  and,  when  prepared,  to  com- 
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mence  the  issuance  of  the  same.  It  was  fur- 
ther enacted  that  the  bonds  and  certificates 
^ould  be  signed  by  the  treasurer  and  coun- 
tersigned b^  the  auditor ;  that  the  coupons 
should  be  signed  by  the  treasurer,  or  that  a 
fac  simile  of  nis  signature  should  be  stamped 
or  engraved  thereon.  The  bonds  were  to  be 
issued  in  series,  and  those  of  each  series  to 
be  numbered  from  one  upwards,  as  issued, 
and  the  coupons,  in  addition  to  the  number 
of  the  bond  to  which  they  were  attached, 
were  to  be  numbered  from  one  to  sixty-seven. 
The  surrendered  bonds  were  to  be  canceled 
and  deposited  in  the  office  of  the  state  treas- 
urer. 

By  section  6  certain  assets  belonging  to  the 
State,  when  realized  or  converted  into  money, 
were  to  be  paid  into  the  treasury  to  the  credit 
of  a  sinking  fund  created  for  the  purchase 
and  redemption  of  the  bonds  issued  under 
the  Act,  and,  after  1880,  inclusive,  a  tax  of 
two  cents  on  a  hundred  dollars  of  the  assessed 
valuation  of  all  property  in  the  State  was  to 
be  applied  in  like  manner.  The  treasurer, 
the  auditor  of  public  accounts  and  second 
auditor  were  appointed  commissioners  of  the 
sinking  fund. 

It  has  always  been  contended  on  the  part 
of  the  bondholders  that  this  Statute  created 
a  contract  between  them  and  the  State,  firm 
and  inviolable,  which  the  Legislature  had  no 
constitutional  right  to  violate  or  impair ;  and 
such  was,  for  several  years,  the  uniform  hold- 
ing of  the  Supreme  dourt  of  Appeals  of  Vir- 
ginia. See  AnUmi  v.  Wright,  22  Qratt.  888, 
November  Term,  1872;  Wise  v.  Boffen,  24 
Gratt.  169;  Clarke  v.  Tyler,  80  Gratt.  184. 
A  different  view,  however,  has  since  been 
taken  by  the  court  of  appeals,  which  now 
holds  that  the  Act  of  1871  was  unconstitu- 
tional from  its  inception,  being  repugnant 
to  certain  provisions  of  the  Constitution  of 
the  State  adopted  in  1869.    An  elaborate  ar- 

f^ument  to  this  effect  is  contained  in  the  opin- 
on  of  the  court  rendered  in  one  of  the  cases 
now  before  us,  Vashan  v.  Oreenhaw,  decided 
January  14,  1886.  In  ordinary  cases  the  de- 
cision of  the  highest  court  of  a  State  with 
regard  to  the  validity  of  one  of  its  statutes 
would  be  binding  upon  this  court ;  but  where 
the  question  rai^Ml  is  whether  a  contract  has 
or  has  not  been  made,  the  obligation  of  which 
is  alleged  to  have  been  impaired  by  legisla 
tive  action,  it  is  the  prerogative  of  this  court, 
under  the  Constitution  m  the  United  States 
and  the  Acts  ot  Congress  relating  to  writs  of 
error  to  the  judgments  of  state  courts,  to  in- 

auire,  and  judge  for  itself,  with  regard  to 
le  making  of  such  contract,  whatever  may 
be  the  views  or  decisions  of  the  state  courts 
in  relation  thereto. 

The  decisions  of  this  court,  therefore,  in 
reference  to  the  question  whether  a  valid  con- 
tract was  made  by  the  Statute  in  question  be- 
tween the  State  of  Yireinia  and  the  holders 
of  the  bonds  authorizea  by  said  Act,  are  to 
be  considered  as  binding  upon  us,  although 
a  contrary  view  may  have  been  taken  by  the 
courts  of  Virginia ;  and  in  view  of  this  prin- 
ciple of  constitutional  law,  and  of  the  decis- 
ions made  by  this  court,  we  have  no  hesita- 
tion in  saying  that  the  Act  of  1871  was  a 
valid  Act,  ana  that  it  did  and  does  constitute 
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a  contract  between  the  State  and  the  holders 
of  the  bonds  issued  under  it,  and  that  the 
holders  of  the  coupons  of  said  bonds,  wheth- 
er still  attached  thereto  or  separated  there- 
from, are  entitled,  by  a  solemn  engagement 
of  the  State,  to  use  them  in  payment  S  state 
taxes  and  public  dues.  This  was  determined 
in  Hartman  v.  Oreenhoto,  102  U.  8.  673 
[26 :  2711.  decided  in  January,  1881 ;  in  An- 
Umi V.  GreenfunjD,  107  U.  8.  769  [27:  4681. 
decided  in  March,  1888;  in  the  Virginia 
Coupon  CoMs,  114  U.  S.  269  [29:  185],  de- 
cided in  April,  1885,  and  in  all  the  cases 
on  the  subject  that  have  come  before  this  court 
for  adjudication.  This  question,  therefore, 
may  be  considered  as  foreclosed  and  no  longer 
open  for  consideration.  It  may  be  laid  down 
as  undoubted  law  that  the  lawful  owner  of 
any  such  coupons  has  the  rieht  to  tender  the 
same  after  maturity  in  absolute  payment  of 
all  taxes,  debts,  dues  and  demancb  due  from 
him  to  the  State.  The  only  question  of  dif- 
ficulty which  can  arise  in  any  case  is  as  to 
the  mode  of  relief  which  the  owner  of  such 
coupon  is  entitled  to  in  case  they  are  refused 
when  properly  tendered  in  making  his  pay- 
ment, or  as  to  the  cases  which  may  be  ex- 
cepted from  the  operation  of  his  right. 

For,  almost  from  the  start,  the  Legislature 
of  Virginia  has  from  time  to  time  enacted 
various  laws  calculated  to  embarrrass  the 
holders  of  said  coupons  in  the  free  use  of 
them  for  the  payment  of  taxes  and  other 
dues.  As  earl^  as  March,  1872,  an  Act  was 
passed  prohibiting  the  officers  charged  by 
law  with  the  collection  of  taxes  from  receiv- 
ing in  payment  anything  else  than  gold  or 
silver  coin,  United  States  treasury  notes 
and  notes  of  the  national  banks,  and  repeal- 
ing all  other  Acts  inconsistent  therewith. 
This  Law  was  under  consideration  in  the 
case  of  AnUmi  v.  Wright,  22  Gratt.  888,  be- 
fore referred  to,  and  Uie  Supreme  Court  of 
Appeals  of  Virginia  decided  that  in  issu- 
ing these  bonds  the  State  entered  into  a 
valid  contract  with  all  persons  taking  the 
coupons  to  receive  them  in  payment  of  taxes 
and  state  dues,  and  Uiat  the  Act  of  1872,  so 
far  as  it  confiicted  with  this  contract,  was 
void. 

In  Clarke  v.  Tyler,  80  Gratt.  184,  decided 
in  1878,  it  was  said  that  this  decision  in 
AnUmi  v.  Wright  **mxisX  be  held  to  be  the 
settled  law  of  this  State." 

By  an  Act  passed  March  25,  1878,  it  was 
declared  that  every  officer  charged  with  the 
collection  of  taxes  should  deduct  from  the 
matured  coupons  which  might  be  tendered  to 
him  in  payment  of  taxes  or  other  dues  to 
the  State,  the  tax  upon  the  bonds  from  which 
the  coupons  were  cut,  which  tax  was  de- 
clared to  be  fifty  cents  on  the  hundred  dol- 
lars market  value  of  said  bonds.  This  Law 
was  repeated  in  the  Act  of  1876,  and  bore 
oppressively  upon  the  holders  of  the  coupons, 
inasmuch  as  it  compelled  them  to  pay  the 
tax  due  on  bonds  of  which  they  were  not  the 
owners,  and  of  the  owners  of  which  they 
had  no  knowledge.  It  was  a  clear  impair- 
ment of  the  obligation  of  the  contract  with 
the  holders  of  Uie  coupons.  The  validity 
of  this  Act  came  before  this  court  for  con- 
sideration in  the  case  of  Hartman  v.   Qreen- 
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teff,  102  U.  8.  672  [26:  271],  and  it  was 
^Id  to  be  unconstitutional.  Mr,  Justice 
Field,  speaking  for  the  court  in  that  case, 
•aid:  ''We  are  clear  that  this  Act  of  Yir- 
ffinia  of  1876,  requiring  the  tax  on  her 
Doodt  issued  under  the  Funding  Act  of 
Ifarch  80,  1871,  to  be  deducted  from  the 
ooupons  originally  attached  to  them,  when 
tenoered  in  payment  of  taxes  or  other  dues 
to  the  State,  cannot  be  applied  to  coupons 
teparated  from  the  bonds  and  held  by  differ- 
ent owners,  without  impairing  the  contract 
with  such  bondholders  contained  in  the 
Funding  Act,  and  the  contract  with  the 
beuer  of  the  coupons.** 

Bj  an  Act  of  the  Legislature  of  Virginia, 
approved  on  the  28th  of   March,  1879,   an- 
ouer  plan  for  the  settlement  of  the  public 
debt  was  promulgated.    By  the  first  section 
it  was  enacted,  "  That  to  provide  for  funding 
tbe  debt  of  the  State,  the  governor  is  hereby 
authorized  to  create  bonds  of  the  State,  reg- 
istered and  coupon,  dated  the  1st  day  of  Janu- 
aiy,  1879,  the  principal  payable  forty  years 
thereafter,  bearing  interest   at   the    rate  of 
three  per  cent  per  annum  for  ten  years,  and 
at  Uie  rate  of  four  per  centum  per  annum  for 
twenty  years,  and  at  the  rate   of  five  per 
oentom  per  annum  for  ten  years,  payable  in 
Uie  Cities  of  Richmond,  New  York  or  Lon- 
doD,  as  hereinafter  provided,  on  the  1st  davs 
of  July  and  January  of  each  year,  until  the 
principal   is  redeemed."    ^The  coupons  on 
•aid  bonds  shall  be  receivable  at  and  after 
maturitv  for  all  taxes,  debts,  dues  and  de- 
manda  due  the  State,  and  this  shall  be  ex- 
pressed on  their  face.     The  holder  of  any 
registered  bond  shall  be  entitled  to  receive 
from  the  treasurer  of  the  State  a  certificate 
for  any  interest  thereon,    due  and  unpaid, 
and  such  certificate  shall  be  receivable,  etc. 
All  obligations  created  under  his  Act  shall 
be  forever  exempt  from  all  taxation,  direct 
or  indirect,  by  the  State  or  by  any  county  or 
oorporation   therein,  and  this  shall   be  ex- 
nmsed  on  the  face  of  the  bonds.  **    **  The  bonds 
oereby  authorized  shall   be   issued  onlv  in 
exchange  for  the  outstanding  debt  or  the 
State,  as  hereinafter  provided.^    Bonds  were 
issued  under  this  Act  in  conformity  with  its 
requirements,  and  some  of  the  coupons  thereon 
are  the  subject  of  controversy  in  one  or  more 
of  the  suits  now  before  us  for  consideration. 
Tbe  questions  relating  to  their  receivability 
Cor  taxes  and  other  public  dues,  and  to  the 
rftlidity  of  subsequent  laws  passed  in  dero- 
gation or  obstruction  thereof,  are  the  same 
as  those  which  arise  under  like  circumstan- 
ces upon  the  coupons  of  the  bonds  issued 
under  the  Act  of  1871. 

At  the  session  of  the  (General  Assembly 
held  in  1882  still  another  scheme  for  funding 
and  reducing  the  state  debt  was  formulated 
bj  an  Act  approved  February  14  of  that 
year,  which  specified  the  amount  of  each 
class  of  indebtedness  supposed  to  be  obliga- 
tory upon  the  State  of  Virginia  in  relation 
to  the  corresponding  obligation  of  the  State 
of  West  Virginia,  and  the  rate  of  percent- 
age at  which  new  bonds  were  proposed  to  be 
issued  to  the  public  creditors  according  to 
tbe  different  classes  of  the  debts.  These  new 
bonds  were  to  be  dated  July  1,  1882,  and 
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payable  July  1,  1932,  with  interest  at  three 
per  cent  per  annum.  The  commissioners  of 
the  sinking  fund  were  authorized  to  issue 
them  either  as  registered  or  coupon  bonds, 
but  no  security  was  proposed  for  the  pay- 
ment of  the  bonds  or  coupons  except  the 
pledged  faith  of  the  State.  This  Act  was  [61 
called  "the  Riddleberger  Act,"  and  was  de- 
clared to  be  the  final  proposition  which  the 
State  would  make  to  its  creditors.  Of  course 
it  was  not  to  be  expected  that  those  who 
held  bonds  issued  under  the  Acts  of  1871  or 
1879,  with  coupons  invested  with  the  quality 
of  legal  tender  for  the  payment  of  taxes  and 
other  public  dues,  would  willingly  surren- 
der their  bonds  in  exchange  for  the  bonds  to 
be  issued  under  the  Riddleberger  Act ;  and 
for  the  purpose  apparently  of  creatine  mo- 
tives to  induce  such  bondholders  to  make  the 
exchange,  several  ancillary  bills  were  passed 
at  the  same  session,  calculated  to  discourage 
and  hamper  the  use  of  the  tax- paying  coupons 
of  1871  and  1879.  One  of  these  oills,  approved 
the  14th  of  January,  1882  (recited  in  full  in 
107  U.  S.  771-774  [27:  470,  471]),  required 
that  whenever  any  taxpayer  should  tender 
to  any  person  whose  duty  it  was  to  collect 
or  receive  taxes,  debts  or  demands  due  the 
Commonwealth,  any  papers  purporting  Xf> 
be  coupons  detached  from  bonos  of  the  Com- 
monwealth issued  under  the  Act  of  1871,  in 
payment  of  any  such  taxes,  debts  and  de- 
mands, the  person  to  whom  such  papers 
were  tendertfd  should  receive  the  same,  giv- 
ing the  party  tendering  a  receipt  stating 
that  he  had  received  the  same  for  the  pur- 
pose of  identification  and  verification,  but 
that  he  should  at  the  same  time  re<^uire  such 
taxpayer  to  pay  his  taxes  in  coin,  legal - 
tender  notes  or  national  bank  bills,  and 
give  him  a  receipt  therefor.  In  case  of  hia 
refusal  to  pay,  the  taxes  should  be  collected 
as  all  other  delinquent  taxes  were  collected. 
The  Act  then  provided  for  a  proceeding  in 
the  county  court  or  hustings  court  of  the 
city  to  ascertain  whether  the  coupons  ten- 
dered were  genuine  legal  coupons  receivable 
for  dues  or  not.  This  proceeding  was  to  be 
instituted  by  the  petition  of  the  taxpayer, 
and  defendea  by  the  Commonwealth's  attor- 
ney, and  the  matter  was  to  be  tried  by  jury. 
If  the  decision  should  be  in  favor  of  the  tax- 
payer, the  judgment  was  to  be  certified  to 
the  ti^easurer,  who  thereupon  was  required 
to  receive  the  coupons  for  taxes  and  refund 
the  money  paid  by  the  taxpayer  out  of  the 
first  money  m  the  treasury.  The  law  f uilher 
provided  that,  if  any  taxpayer  should  apply 
for  a  mandamus  to  compel  the  collector  to 
receive  his  coupons  for  taxes,  a  similar  pro- 
ceeding should  take  place,  for  the  purpose  [672 
of  ascertaining  the  identity  and  validity  of 
the  coupons,  and  when  found  to  be  genuine 
a  mandamus  might  issue.  The  suggestion 
upon  which  this  law  was  based,  as  recited 
in  the  preamble  thereof,  was,  that  many 
spurious,  stolen  and  forged  bonds  were  in 
circulation,  which  made  it  imprudent  to 
receive  coupons  in  payment  of  taxes  without 
an  investigation  first  had  with  regard  to  their 
genuineness  and  validity.  It  is  apparent 
that  such  a  cumbrous  mode  of  proceeding 
was  a  very  awkward  substitute,  so  far  as  the 
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taxpayer  was  ooncemed,  for  the  reception  of 
his  coupons  as  so  much  money  when  pre- 
sented. 

Another  Act,  approyed  on  the  20th  of  Jan- 
nary,  1882,  provided  that  in  case  of  proceed- 
ings instituted  against  a  taxpayer  for  the 
<x)i  lection  of  his  tax,  notwithstanding  his 
tender  of  coupons  in  payment  thereof,  he 
should  be  authorized  o  pay  the  tax  under 
protest,  in  lawful  money,  and  might  within 
thirty  days  thereafter  sue  the  officer  for  the 
amount,  and  if  it  should  be  determined  that 
it  was  wrongfully  collected  the  amount 
should  be  returned,  and  it  was  declared  that 
no  writ  of  injunction,  supersedeas,  man- 
damus, prohibition  or  other  writ  whatever 
should  be  issued  to  hinder  or  delay  the  col- 
lection of  tax. 

Another  Act,  approved  on  the  7th  of  April, 
in  the  same  year,  chaneed  the  General  JLaw 
of  Mandamus  to  coincide  with  the  provisions 
of  the  Act  of  January  26th. 

The  validity  of  these  Acts  came  before  this 
court  for  consideration  in  the  case  of  AnUmi 
V.  Oreenhow,  and  the  question  in  that  case 
was  whether  they  so  far  affected  the  remedy 
of  the  holder  of  coupons  as  to  impair  the 
obligation  of  the  contract  made  by  the  State 
to  receive  them  for  taxes  and  other  dues. 
This  was  the  general  question  presented,  al- 
though it  is  true  that  the  particular  question 
in  that  case  was  whether  the  proceeding  by 
mandamus  to  compel  the  acceptance  oi  the 
coupons  in  payment  of  taxes  and  other  dues 
was  unconstitutionally  obstructed.  The  case 
was  instituted  by  Antoni,  a  taxpayer,  by  a 
petition  to  the  Supreme  Court  of  Appeals  of 
Virginia  for  a  mandamus  against  Greenhow, 
the  treasurer  of  the  City  of  Richmond,  to 
S7S1  compel  him  to  accept  a  coupon  tendered  by 
the  petitioner  in  part  payment  of  his  taxes. 
The  treasurer  answered  that  he  was  ready  to 
receive  the  coupon  as  soon  as  it  had  been 
legally  ascertained  to  be  genuine  and  by  law 
receivable,  referring,  of  course,  to  the  law 
as  it  then  stood,  prescribing  the  special  pro- 
ceedings before  mentioned  for  ascertainmg 
the  genuineness  and  validity  of  coupons. 
To  this  answer  a  demurrer  was  filed.  Upon 
the  hearing  the  court  was  equally  divided 
on  the  questions  involved,  and  denied  the 
writ.  The  judgment  was  brought  by  writ 
of  error  to  this  court,  and  the  precise  question 
was  whether  the  Acts  of  1882  unconstitu- 
tionally impeded  the  remedy  by  mandamus. 
The  court,  in  discussing  the  question,  dis- 
cussed the  general  effect  of  the  said  Statutes, 
and  came  to  the  conclusion  that  they  did  not 
interpose  any  material  obstructions  to  the 
proceeding,  so  as  to  be  obnoxious  to  the 
charge  of  impairing  the  obligation  of  the 
contract. 

Under  all  the  obstacles  with  which  the 
holders  of  coupons  now  had  to  contend  in 
utilizing  those  instruments  in  the  payment 
of  taxes  and  public  dues  (the  only  way  in 
which  any  satisfaction  thereof  could  be  ob- 
tained), they  still  succeeded  in  disposing 
of  many  of  them,  and  more  stringent  legis- 
lation was  finally  resorted  to  for  the  evident 
fiurpose  of  suppressing  their  use  altogether, 
n  the  session  of  1884  several  Acts  of  the 
Oeneral  Assembly  were  passed  to  this  end. 

^08 


By  an  Act  approved  March  12,  1884,  it  waa 
made  the  duty  of  the  attorneys  for  the  Com- 
monwealth to  defend  the  suits  brought  bj 
taxpayers,  and,  if  decided  against  the  Com- 
monwealth, to  carry  the  case  to  the  higher 
courts  by  appeal,  to  defend  all  suits  brought 
in  the  federal  courts ;  and  to  carry  judgements 
against  the  Commonwealth  or  the  collector 
of  taxes  by  appeal  to  the  Supreme  Court  of 
the  United  States.  An  Act  approved  Miut;h 
18,  1884,  declared  that  no  action  of  trespass 
or  on  the  case  should  be  brought  or  main- 
tained against  any  collecting  officer,  for 
levying  upon  the  property  of  any  taxpayer 
who  had  tendered  in  payment,  in  whole  or 
in  part,  any  coupons  cut  from  bonds  of  the 
State  for  such  taxes,  and  who  should  refuse 
to  pay  his  taxes  in  gold,  silver.  United  States 
treasury  notes  or  national  bank  notes.  An- 
other Act,  approved  on  the  16th  of  March,  f€ 
1884,  required  all  licenses  to  be  paid  in 
lawful  money  of  the  United  States.  Still 
another  Act,  approved  March  19,  1884,  re- 
quired that  all  coupons  received  for  taxes, 
beyond  what  they  would  have  been  exchanged 
for  under  the  Kiddleberger  Act,  should  be 
charged  to  the  bond  from  which  the^  were 
clipped,  as  a  payment  on  the  principal  of 
the  bond.  Finally,  by  the  Tax  Act,  approved 
March  16,  1884,  section  65,  it  was  declared 
that  no  person  should  sell  tax-receivable 
coupons  from  bonds  of  the  State  of  Virginia 
without  a  special  license,  for  which  privi- 
lege he  should  pay  one  thousand  dollars  for 
each  office  or  place  of  business  kept  for  that 
purpose,  and  in  addition  thereto  a  tax  of 
twenty  per  centum  upon  the  face  value  of 
all  tax-receivable  coupons  sold  by  him,  aiMl 
should  give  to  the  purchaser  a  certificate 
stating  Uiat  he  had  s(Hd  such  coupons  to  the 
purchaser,  naming  him  and  specifying  the 
number  and  amount  of  the  coupons  and  date 
of  sale ;  and  whenever  such  coupons  diould 
be  tendered  for  taxes  the  broker*s  certificate 
should  be  delivered  to  the  collector.  This 
section  was  subsequently  amended  by  an  Act 
passed  May  28,  1887,  so  as  to  include  in  the 
prohibition  not  only  the  selling  or  offerine  to 
sell  tax-receivable  coupons,  but  the  tender- 
ing, passing  or  offering  to  tender  or  pass  for 
another  any  such  coupons,  without  a  special 
license  therefor,  and  the  license  fee  was  made 
$1,000  for  the  privilege  of  selling  or  offering 
to  sell  coupons  in  each  county,  city  or  town 
of  over  10,000  inhabitants,  and  $500  for  each 
county,  city  or  town  of  under  10,000  inhabi- 
tants ;  and  the  privilege  was  confined  to  sell- 
ing, tendering  and  passing  such  coupons  to 
taxpayers  residing,  or  owning  property  sub- 
iect  to  tax,  within  the  county,  city  or  town 
in  which  the  license  was  obtained,  and  it 
was  declared  that  any  person  violating  this 
provision  should  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  should  be 
fined,  at  the  discretion  of  a  jury,  not  less 
than  $500  nor  more  than  $2,000.  Section  91 
declared  that  every  attorney-at-law  should 
pay  an  annual  license  fee  of  fifteen  dollars  if 
under  five  years'  practice,  and  twenty-five 
dollars  if  over  five  years'  practice;  but  that 
no  attorney  thus  licensed  should  be  allowed 
to  bring  suit  against  the  Commonwealth,  or 
any  treasurer  or  collector  of  taxes,  for  the  re-    [0 
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covery  of  money  for  coupons  tendered  for 
taxes,  unless  he  took  out  a  special  license 
therefor,  for  which  privilege  he  should  pay 
a  specific  license  tax,  in  addition  to  the  tax 
hefore  required,  of  two  hundred  and  fifty 
dollan. 

In  April,  1885,  after  the  passage  of  these 
Tarious  Acts,  the  Virginia  vaupan  Cases  (so 
called),  reported  in  114  U.  8.  269  [29:  185], 
etc. ,  came  hefore  this  court  for  consideration. 
There  were  eight  of  these  cases.     One  of 
them,    JMndexter  v.    Oreenhow,   the  leading 
case  in  the  report,  was  an  action  of  detinue 
brought  by  Poindexter,  a  taxpayer,  against 
Oreenhow,  treasurer  of  Richmond,  for  a  desk 
of  the  plaintiff,  of  the  value  of  thirty  dol- 
lars,  seized  and  taken  by  Greenhow  on  the 
25th  of  April,  1883,  for  the  purpose  of  rais- 
ing the  taxes  due  from  the  plaintiff  after  he 
had  tendered  coupons  in  payment  thereof. 
Upon  an  agreed  statement  of  facts,  no  dispute 
being  raised  as  to  the  genuineness  of  the  cou- 
pons,   jud^ent  was  given  in  the  Hustings 
Court  of  Richmond  for  the  defendant,  on  the 
ground  that  the  plaintiff  should  have  paid  his 
tax,  in  lawful  money,  and  pursued  the  remedy 
pointed  out  in  the  Act  of  1882.     As  this  was 
Uie  highest  court  in  the  State  in  which  a  de- 
cision in  the  case  could  be  had,  the  judgment 
was  brought  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  and  the  question 
was  now   directly   raised,   whether  the  He- 
straining  Acts  passed  by  the  Legislature  of 
Virginia  were  of  such  force  and  validity  as 
to  prevent  the  taxpayer  from  suing  the  col- 
lecting officer  for  taking  his  goods  in  satis- 
faction of  taxes  after  a  tender  of  coupons  for 
the  payment  tiiereof,  without  adopting  the 
proceedings  required  by  the  said  Acts.     This 
court  held  that  the  Acts  were  unconstitutional 
so  far  as  they  prohibited  the  collector  or 
receiver  of  the  taxes  from  accepting  coupons 
issued  under  the  Act  of  1871  in  payment  of 
taxes  according  to  the  contract  contained  in 
■aid  Act,  and  imposed  upon  the  taxpayer  the 
circuitous  and  onerous  proceeding  of  estab- 
Hshing   the  genuineness  of  his  coupons  in 
oourt ;  that  md  tender  of  the    coupons  was 
^uivalent  to  the  tender  of  legal  money  in 
Payment  of  the  tax,  and  exonerated  the  tax- 
payer from  further  molestation    in  respect 
tiiereof ;  and  that,   if  he  continued  to  hold 
himself  in  readiness  to  pay  said  tax  in  the 
Ooupons  tendered,   his   property   could  not 
lawfully  be  taken  in  satisfaction  of  the  same. 
The  oourt  distinguished  this  remedy  of  the 
^xpayer  from  that  which  was  in  question  in 
t-lie  case  of  Antoni  v.  Oreenhow,  in  that  in 
^tJie  latter  case  the  proceeding  by  mandamus 
^lone  was  under  consideration,  and  that  form 
^^  proceeding  for  relief  was  held  not  to  be 
Materially  obstructed  by  the  Acts  of  1882 ; 
%nd  it  was  held  that  nothing  in  the  decision 
of  that  case  concluded  the  rights  of  taxpay- 
ers and  coupon  holders  in  reference  to  other 
remedies  wnich  the  law  gave  Uiem  for  the 
unlawful  seizure  of  their  property   in  satis- 
faction of  the  tax,  after  having  duly  tendered 
coupons    in  payment  thereof.      Therefore, 
witnout  expressly    overruling  the  case   of 
Antoni  y.  Oreenhow,  the  court  decided  that 
the  Acts  referred  to  were  unconstitutional, 
10  far  as  they  had  the  effect  of  depriving  the 


taxpayer  of  his  remedy  by  detinue,  or  tres- 
pass, or  case,  or  other  proper  action,  for  un- 
lawful seizure  of  his  gocKis  after  tendering 
tax-receivable  coupons  in  payment  of  his 
taxes.  The  judgment  of  the  busting  court 
was  therefore  reversed.  The  question  was 
very  fully  and  elaborately  discussed  bj[  Mr, 
Justice  Matthews  in  delivering  the  opinion 
of  the  court,  although  there  was  a  dissenting 
opinion  on  the  part  of  the  chief  justice  and 
three  of  the  associate  justices. 

Two  other  of  the  coupon  cases,  White  y. 
Oreenhow  and  Chaffln  v.  Taylor,  were  cases 
of  trespass  for  taking  the  property  of  the 
taxpayers  in  payment  of  taxes  after  they  had 
tendered  coupons  in  payment  thereof,  and 
were  in  all  substantial  respects  similar  to 
the  case  of  Poindexter  v.  Oreenhow,  and 
were  decided  in  the  same  way.  In  one  of 
them,  Ghaffln  v.  Taylor,  the  Act  of  March 
18,  1884,  which  expressly  forbids  an  action 
of  trespass  or  case  against  a  collecting  of- 
ficer, was  referred  to  and  relied  on  by  the 
defendant  in  the  action. 

A  fourth  case,  that  of  Baltimore  d  0.  B. 
Co.  V.  Allen,  Auditor  of  Accounts  of  the  State 
of  Virginia,  was  a  bill  for  injunction,  filed 
in  the  circuit  court  of  the  United  States,  to 
prevent  the  defendant  from  seizing  the  cars 
and  other  personal  property  of  the  complain- 
ant in  satisfaction  of  taxes  alleged  to  be 
due,  for  the  payment  of  which  the  railroad 
company  had  tendered  tax-paying  coupons. 
An  injunction  was  granted  by  the  circuit 
court  to  prevent  the  seizure  of  the  complain- 
ant's property,  and  the  decree  was  affirmed 
by  this  court  upon  the  same  grounds  which 
were  taken  in  the  case  of  Poindexter  v.  Oreen- 
how, 

The  fifth  case.  Carter  y.  Oreenhow,  was  an 
action  brought  in  the  circuit  court  of  the 
United  States,  and  founded  upon  section  1979 
of  the  Revised  Statutes  of  the  United  States, 
by  which  every  person  who,  under  color  of 
any  statute,  etc.,  of  any  State  or  Territory. 
suDjects  a  citizen  of  the  United  States,  or 
other  person  within  the  jurisdiction  thereof, 
to  the  deprivation  of  any  rights,  privile^ 
or  immunities  secured  by  the  Constitution 
and  laws  of  the  United  States,  shall  be  lia- 
ble to  the  party  injured  in  an  action  at  law, 
suit  in  equity  or  other  proper  proceeding  for 
redress.  The  plaintiff  in  said  action  set  forth 
that  in  May,  i883,  he  tendered  certain  tax- 
paying  coupons  of  the  State,  in  payment 
of  taxes  due  from  him,  to  the  defendant 
Greenhow,  treasurer  of  the  City  of  Richmond, 
who  refused  to  receive  the  same  in  payment, 
and  unlawfully  entered  upon  plaintiff's 
premises  and  seized  and  took  certain  property 
of  the  plaintiff  to  sell  the  same  in  payment 
of  said  taxes ;  that  the  plaintiff  had  a  right 
under  the  Constitution  of  the  United  States 
to  pay  his  said  taxes  in  the  coupons  referred 
to,  and  the  defendant  refused  to  receive  the 
same  under  the  color  of,  and  by  the  command 
of,  the  Act  of  Assembly  of  the  State  of  Vir- 
ginia, approved  January  26,  1882,  which 
forbids  collectors  of  taxes  due  the  State  to 
receive  in  payment  thereof  anything  except 
gold,  silver,  etc.  ;  and  that  he  levied  on  said 
property  under  the  command  of  the  Ibth 
section  of  another  Act  of  Assembly,  approved 
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or  corporation,  the  defendant  may  demand 
the  production  of  the  bond,  and  thereupon  it 
•hall  be  the  duty  of  the  plaintiff  to  produce 
mch  bond,  with  proof  that  the  coupon  was 
actually  cut  therefrom.     On  the  same  day 
■Dother  Act  was  passed  declaring  that  any 
penon  who  shall  solicit   or  induce  any  suit 
or  action  to  be  brought  against  the  State  of 
Virginia,  or  any  citizen  thereof,  by  verbal 
representations,  or  by  writing  or  printing, 
nmll  be  deemed  guilty  of   the  offense  of 
diamperty,  and  subject  to  fine  and  imprison- 
ment.    By  the  Act  of  March  1,  1886,  it  was 
declared  that  any  person  licensed  to  practice 
law  in  Virginia  who  shall  solicit  or  induce 
any  suit  or  action  to  be  brought  against  the 
State,  or  any  citizen  thereof,  by  verbal  rep- 
leeentations,  or  by  writing  or  printine;,  shall 
be  deemed  guilty  of    barratry,  and  if  found 
gailty  it  is  made  the  duty  of  the  court  to 
leyotfe  his  license  and  disbar   him  forever 
from  practising  law  in  the  Commonwealth. 
By  an  Act  of  March  4,  1886,  it  was  declared 
ttiat  all  license  fees  re€[uired  for  the  trans- 
action of  any  business  m  the  State  sliall  be 
paid  in  coin,  legal -tender  notes  or  national 
Dank  bills;  and  if  coupons  shall    be  ten- 
dered in  payment  thereof,  thej  shall  be  re- 
oeived  by  the  officer  for  identification  by  the 
proceedings  prescribed  in   the  Act  of  1882 ; 
out  no  license  shall  issue  to  the  applicant, 
nor  shall  he  have  the  right  to  conduct  busi- 
ncaa  or  pursue  his  profession  until  said  cou- 
pona  have  been  verified   in  the  manner  pre- 
scribed by  said  Act;  and  by  another  Act, 
passed  February   27,  1886,  it  was  declared 
that  after  the  1st  day  of  July,  1888,  no  peti- 
tion shall  be  filed  or  other  proceeding  insti- 
tuted to  try  the  question  whether  any  paper 
purporting  to  be  a  coupon  detached  from  any 
Dond  of  the   State   is  genuine  and   legally 
xeoeivable  for  taxes  and  other  state  dues, 
except  within  one  year  from  said  1st  day  of 
July,  1888,  if  such  coupon  first  became  re- 
ceivable prior  to  that  time ;  and  within   one 
year  from  the  time  the  coupon  becomes  re- 
ceivable if  it  becomes  receivable  after  that 
date.    This  law  became  incorporated  in  the 
Oode   of  1887  as   section  415.    Finally,   as 
according  to  the  decisions  of  this  court  in 
1886  and   1886,  the  collecting  officers  were 
liable  to  action  for  proceeding  against  the 
properly  of  the  taxpayers  who  had  tendered 
coupons  in  payment  of  their  taxes,  on   the 
12th  of  May,  1887,  an  Act  was  passed  author- 
Ising'suits  to  be  brought  against  such  tax- 
payers for  taxes  due  from  them,  which  suits 
were  to  be  in  the  name  of  the  Commonwealth, 
and  to  be  commenced  by  a  notice  served  on 
the  party  liable  for  the  tax,  or  on  the  agent 
of  such  party  who  may  have  tendered  the 
coupons.     If  the  defendant  relies  upon  the 
tender  of  coupons  as  payment  he  shall  plead 
the  same  specifically  in  writing,  and  file  the 
coupons  tendered  with  the  clerk,   and  the 
burden  of  proving  the  tender  and  genuineness 
of  tlie  coupons  shall   be  on  the  defendant. 
If  established,  the  lodgment  shall  be  for  the 
defiendant  on  the  plea  of  tender.    If  the  de- 
fendant fail  in  his  defense,    there  shall   be 
judgment  for  the  Commonwealth  for  the  taxes 
due  and    interest  and  costs,  and  execution 
■hall  issue  thereon  as  in  other  cases ;  and  if 
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judgment  be  against  the  defendant,  a  fee  of 
ten  dollars  is  allowed  to  the  attorney  for  the 
Commonwealth  as  part  of  the  costs  in  the 
case;  but  the  Commonwealth  is  not  to  be 
liable  for  any  fees  or  Qosts.  The  Act  is  set 
forth  in  full  in  the  case  Bb  Avers,  128  U.  S. 
451  [81:  216]. 

Since  the  passage  of  this  Act  the  cases  lie    [66 
Ayers,  Be  Scott  and  Be  McCabe  have  come 
before  this   court    for  consideration.     The^ 
were    decided   in   December,    1887.      These 
cases  came  before  us   on  applications   for 
habeas  corpus,  directed  to  the  marshal  of  the 
United   States   for  the  Eastern  District  of 
Virginia,  who  held  the  applicants,   one  of 
them  the  attorney-general   of  Virginia,  an- 
other the  auditor  of  the  State  and  the  third 
the  Commonwealth's  attorney   for  Loudoua 
County,  who  had  been   committed  for  con- 
tempt by  the   circuit  court  of  the   United 
States  for  disobedience  to  a  restraining  order. 
The  case  in  which  said  order  was  msule  was 
this :    James  P.  Cooper  and  others,  subjects 
of    Great  Britain,  filed   their  bill    of  com- 
plaint in   the  Circuit  Court  of  the   Unit^ 
States    for    the   District   aforesaid   against 
Marye,    auditor  of  the  State  of   Virginia, 
Ayers,    attorney-general    thereof,    and    the 
treasurers  of  counties,  cities  and  towns   in 
the  State,  and  the  Commonwealth's  attorneys 
of  counties,    cities  and  towns  therein;    in 
which   bill  it  was  alleged,  amongst   other 
things,  that  the  complainants,  on  the  faith  of 
the  decisions  of  this  court,  that  the  State  of 
Virginia  could  not  impair  the  value  of  the 
coupons  issued  under  the  Acts  of  1871  and 
1879  as  a   tender  for  taxes,  had  bought  a 
large    quantity    of   said  coupons   in  open 
market  in  London  and  elsewhere,  amounting 
to  more  than  one  hundred  thousand  dollars, 
for  the  purpose  of  selling  said  coupons  to 
the  taxpayers  of  Virginia,    believing   that 
they  would  be  able  to  sell  them  at  consider- 
able advance.    The  bill   then   set  forth  the 
Act  of  Assembly  of  May  12,  1887,  authoriz- 
ing and  requiring  suits  to  be  brought  in  the 
name  of  the  Commonwealth  against  taxpay- 
ers who  should  have   tendered   coupons  in 
payment  of  their  taxes.     It  further  alleged 
U)at  this  Act  is  repugnant  to  the  Constitution 
of  the   United  States,  for  the  reason  that, 
taken  in   connection   with  the  Act  of  Jan- 
uary 26,  1882,  it  first  commands  the  State's 
officers  to   refuse  to  receive  those  coupons, 
and   then    commands  them  to  brinff   suits 
against  those  who   have   tendered  them,  as 
well    as  against  those  who  have   tendered 
spurious  coupons ;  that  it  imposes  upon  the 
defendants  heavy  costs  and  fees,  etc.    It  fur- 
ther set  out  ^e  provisions  of  various  other 
Acts  before  referred  to,  tending  to  embarrass    [68S 
the  holders  of  coupons  in  the  use  of  the  same, 
and  in  the  proceeaings  for  establishing  their 
genuineness.    The  bill  prayed  that  the  de- 
fendants might  be  restrained  and  en^joined 
from  bringing  or  commencing  any  suit  pro- 
vided for  b^  the  said  Act  of  May  12,  1887, 
or  from   doing  any  other   act  to  put  said 
Statute  into  force  and  effect,  and  that  until 
the  hearing  of  a  motion  for  said  injunction 
a  restraining  order  might  be  made  to  that 
effect.     A  restraining  order  was  accordingly 
made  by  the  court  in  pursuance  of  the  prayer 
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[ill,  and  it  was  for  disobedience  to 
ler  that  tiie  parties  in  the  cases  of 
>tt  and  McC&be  were  committed  for 
Fpt.    This  court,  after  a  very  full  and 
I  examination  of  the  questions  arising 
cases,  decided  that  the  suit  of  Cooper 
bhers  against  Marye,  Aycrs  and  others, 
lich  the  said  restraining  order  and  order 
>mmitment    for  contempt  were  made, 
irtually  and  in  effect  a  suit  against  the 
of  Virginia,  and  therefore  in  violation 
le  Eleventh  Amendment  of  the  Constitu- 
of  the  United  States,   which  declares 
the  Judicial  power  of  the  United  States 
ill  not  be  construed  to  extend  to  any  suit 
law  or  equity  commenced  or  prosecuted 
tinst  one  of  the  United  States  by  citizens 
another  State,  or  by  citizens  or  subjects 
\t  any  foreign  state;  and  the  judgment  of 
it  court  was  that  the  circuit  court  had  no 

iurisdiction  to  entertain  said  suit,  and  that 
ts  facts  and  proceedings  were  void ;  and  the 
petitioners,  Ayers,  Scott  and  McCabe,  were 
discharged.  The  cases  in  which  the  question 
has  been  considered  in  this  court  as  to  when 
a  proceedinff  against  the  officers  of  a  State 
may  be  considered  as  a  proceeding  against 
the  State  itself,  or  only  as  a  proceeding 
against  the  officers  for  a  violation  of  a  clear 
dulT  imposed  upon  thekn  b^  law.  were  care- 
fully reviewed  and  distinguished  in  the  elab- 
orate opinion  of  the  court  delivered  by  Mr, 
JiuHee  ICatthews,  and  may  be  referred  to  as 
throwing  much  additional  light  upon  that 
Texed  and  interesting  Question;  but  it  is 
particularly  referred  to  here,  in  connection 
with  the  other  cases  cited,  for  the  purpose  of 
■bowing  the  conditions,  circumstances  and 
aspects  in  which  the  questions  arising  on 
these  tax-paying  coupons  have  presented 
themselves  to  the  court. 

WiUiout  conunitting  ourselves  to  all  that 
has  been  said,  or  even  all  that  may  have  been 
adjudged,  in  the  preceding  cases  that  have 
oome  Defore  the  court  on  the  subject,  we 
think  it  clear  that  the  following  propositions 
have  been  established : 

First,  That  the  provisions  of  the  Act  of 
1871  constitute  a  contract  between  the  State 
of  Virginia  and  the  lawful  holders  of  the 
bonds  and  coupons  issued  under  and  in  pur- 
suance of  said  Statute : 

Second,  That  the  various  Acts  of  the  As- 
sembly of  Virginia  passed  for  the  purpose 
of  restraining  the  use  of  said  coupons  for  the 
payment  of  taxes  and  other  dues  to  the  State, 
and  imposing  impediments  and  obstructions 
to  that  use,  uid  to  the  proceedings  instituted 
for  establishing  their  genuineness,  do  in 
many  respects  materially  impair  the  obliga- 
tion of  that  contract,  and  cannot  be  helato 
be  valid  or  binding  in  so  far  as  they  have 
that  effect: 

Third,  That  no  proceedings  can  be  insti- 
tuted by  any  holder  of  said  bonds  or  coupons 
against  the  Commonwealth  of  Virginia, 
either  directly  by  suit  against  the  Common- 
wealth by  name,  or  indirectly  against  her 
executive  officers  to  control  them  In  the  ex- 
ercise of  their  official  functions  as  agents  of 
the  State: 

Fourth,  That  any  lawful  holder  of  the 


tax-receivable  coupons  of  the  Stale  iasued 
under  the  Act  of  1871  or  the  sutMequent  Act 
of  1879,  who  tenders  such  coupons  in  pay- 
ment of  taxes,  debts,  dues  and  demands  due 
from  him  to  the  State,  and  continues  to  hold 
himself  ready  to  tender  the  same  in  payment 
thereof,  is  entitled  to  be  free  from  molestation 
in  person  or  goods  on  account  of  such  taxes, 
debts,  dues  or  demands,  and  may  vindicate 
such  right  in  all  lawful  modes  of  redress^ 
by  suit  to  recover  his  property,  hy  suit 
against  the  officer  to  recover  damages  for  tak- 
ing it,  by  inl unction  to  prevent  such  taking 
where  it  would  be  attended  with  irremediable 
injury,  or  by  a  defense  to  a  suit  brouj^ht 
against  him  for  his  taxes  or  the  other  claims 
standing  against  him.  No  conclusion  short 
of  this  can  be  legitimately  drawn  from  the 
series  of  decisions  which  we  have  above  re- 
viewed, without  wholly  overruling  that  ren- 
dered in  the  Coupon  (Suu  and  disregarding 
many  of  the  rulings  in  oUier  cases,  which 
we  uiould  be  very  reluctant  to  do.  To  the 
extent  here  announced  we  feel  bound  to  yield 
to  the  authority  of  the  prior  decisions  ox  this 
court,  whatever  may  have  been  the  former 
views  of  any  member  of  the  court. 

There  may  be  exceptional  cases  of  taxes, 
debts,  dues  and  demands  due  to  the  State 
which  cannot  be  brought  within  the  operation 
of  the  riehts  securea  to  the  holders  of  the 
bonds  ana  coupons  issued  und^  the  Acts  of 
1871  and  1879.  When  such  cases  occur  they 
will  have  to  be  disi)osed  of  according  to 
their  own  circumstances  and  conditions. 

It  was  earnestly  contended  in  the  dissent- 
ing opinion  in  the  Coupon  Ccuet,  that  the 
defense  of  a  tender  of  coupons  set  up  by  a 
taxpayer  when  prosecuted  for  the  payment  of 
his  taxes  was  in  the  nature  of  a  set-off  and 
could  not  be  enforced  against  a  State  any 
more  than  a  suit  could  be  prosecuted  against 
it ;  in  other  words,  that  a  set-off  is  in  really 
a  cross-suit,  and  as  such  subject  to  the  mo- 
hibition  of  the  Eleventh  Amendment.  %ut 
the  majority  of  the  court  held,  and  perhaps 
with  bletter  reason,  that  where  a  set-off  or 
counterclaim  is  nuule  by  virtue  of  an  agree- 
ment or  contract  between  the  parties,  it  no 
longer  has  the  character  of  a  mere  set-off, 
but  becomes  attached  to  the  primary  claim 
as  pro  tanto  a  defeasance  thereof.  At  all 
events  such  was  the  decision  of  the  court, 
and  it  is  not  our  purpose  to  question  the 
authority  of  that  decision  so  far  as  it  may 
apply  to  the  cases  now  before  us. 

It  remains  to  apply  the  law  as  we  conceive 
it  to  be  to  the  several  cases  now  under  con- 
sideration. 

1,  2,  8.  With  regard  to  three  of  these  cases, 
Bryan  v.  The  State  of  Virvinia,  Cooper  v. 
Ths  BtaU  of  Virginia  and  MeOahsif  ▼.  Th$ 
State  of  Virginia,  we  have  very  little  hesi-  [ 
tation  or  difficulty  in  coming  to  a  conclusion. 
They  are  suits  brought  by  the  Commonwealth 
of  Virginia  against  the  persons  severally 
named,  under  uie  Act  of  Hay  18,  1887,  for 
the  recovery  of  taxes  due  from  them  respect- 
ively. The  proceedings  in  the  last-named 
case  may  be  described  as  a  sample  of  them 
all.    The  case  was  instituted  in  the  Circuit 
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Oourt  of  Alexandria,  Virginia,  in  the  name 
of  the  Commonwealth,  by  the  following 
notice: 

•To  John  McGahey : 

''Take  notice  that  on  the  2dd  day  of  March, 
1888,  in  accordance  with  the  statutes  in  such 
cases  made  and  provided,  I  shall  move  the 
Oircuit  Court  of  Alexandria  City  for  a  judg- 
ment against  you  in  favor  of  the  Common- 
wealth of  Virginia  for  the  sum  of  $12.60, 
with  interest  on  $6.40,  part  thereof,  from  the 
lOth  day  of  December,  1886,  till  paid,  and 
OD  $6.^,   the  residue,   from  December  15, 

1887,  till  paid,  that  being  the  sum  due  by 
Tou  to  the  said  Commonwealth  of  Virginia 
for  taxes,  together  with  the  penalty  thereon, 
io  payment  of  which  papers  or  instruments 
purporting  to  be  coupons  detached  from 
oonds  of  the  State  of  Virginia  have  been 
tendered  and  not  accepted  as  payment,  and 
which  taxes  have  not  been  otherwise  paid, 
due  on  certain  real  and  personal  property  in 
the  City  of  Alexandria,  the  said  taxes  being 
the  same  assessed  according  to  law  by  the 
Oommonwealth  of  Virginia  for  the  years 
1886  and  1887,  upon  the  property  aforesaid. 

•*Leona«i  Marbury, 
"For  the  Commonwealth  of  Virginia.* 

To  this  notice  the  defendant  filed  the  fol- 
lowing plea: 

''For  a  plea  in  this  behalf  the  defendant 
mkjM  that  the  plaintifT  ought  not  to  maintain 
its  action,  because  he  says  that  heretofore, 
iris.,  on  the  1st  day  of  December,  1886,  and 
on  the  Ist  day  of  December,  1887,  when  the 
^azes  sued  for  became  respectively  due  and 
payable,  and  prior  to  the  commencement  of 
"this  action  in  said  city,  he  was  willing  and 
veadj  to  pay  and  then  and  there  tendered 
and  offered  to  pay  to  the  plaintiff  tax-receiv- 
mble  coupons,  then  due  and  payable,  cut  from 
Iwnds  issued  by  the  plaintiff  under  the  Act 
«f  the  Qeneral  Assembly  of  Virginia,  ap- 
jtroved  March  80th.  1871,  entitled 'An  Act 
to  Provide  for  the  Funding  and  Payment  of 
the  Public  Debt,*  together  with  lawful 
money  of  the  United  States,  as  follows,  viz.  : 
For  uie  said  tax  of  $6.40,  one  (1)  coupon, 
IXo.  28,  cut  from  bond  No.  6,684,  due  Jan- 
uary 1.  1883,  for  $8 ;  one  (1)  coupon.  No.  23. 
cut  from  bond  No.  4,218,    due  January  1, 

1888,  for  $3;  and  forty  cento  (40c.)  lawful 
money  of  Uie  United  States. 

*'And  for  the  said  tax  of  $6.20,  one  (1) 
coupon.  No.  29,  cut  from  bond  No.  1,048, 
due  January  1,  1886,  for  $8 ;  one  (1)  coupon, 
No.  28,  cut  from  bond  No.  2,899,  for  $8,  due 
July  1,  1885 ;  and  twenty  cento  (20c. )  law- 
ful money  of  the  United  States ;  to  receive 
which  the  plaintiff  then  and  there  refused. 

"And  the  defendant  further  says  that  al- 
ways, from  the  times  when  the  said  taxes  be- 
came respectively  due  and  payable,  hitherto 
he  has  been  ready  and  willing  to  pay  and  is 
still  here  ready  and   willing  to  pay  to  the 

Elaintiff  the  said  tox-reoeivable  coupons  and 
iwful  money,  and  he  now  brings  into  court 
here  said  coupons  and  lawful  money,  ready 
to  be  paid  to  the  plaintiff  if  it  will  accept 
the  same ;  and  this  he  is  ready  to  verify ; 
whereupon  he  prays  judgment,  **  etc. 

is;^  u.  s. 


Upon  the  issue  thus  joined  a  trial  by  jury 
was  bad  and  a  verdict  given  for  the  Common- 
wealth for  $13.96,  and  judgment  entered 
thereon  with  costo.  A  bill  of  exceptions  was 
taken  at  the  trial,  which  shows  that  the  de- 
fendant  first  moved  to  quash  the  notice  of 
motion  and  dismiss  the  cause  on  the  ground 
that  the  Act  of  May  12,  1887,  entitled  "  An 
Act  to  Provide  for  the  Recovery  by  Motions 
of  Taxes  and  Certain  Debto  Due  the  Com- 
monwealth, ^  etc. ,  is  repugnant  to  section  10, 
article  I.,  of  the  Constitution  of  the  United 
Stotes;  which  motion  was  overruled.  The 
defendant,  then,  to  maintoin  the  issue  on  bis 
part,  proved  that  when  said  toxes  became 
respectively  due  and  payable  he  tendered  in 
payment  thereof  to  the  proper  collecting  of- 
ficer the  coupons  and  lawful  money  described 
in  and  filed  with  his  plea,  which  coupons  on 
their  face  purported  to  have  been  originally  [61 
attached  to  bonds  issued  by  the  Stote  of  Vir- 
ginia under  the  Act  of  March  80,  1871,  being 
then  respectively  due  and  payable,  and  hav- 
ing each  upon  ito  face  the  following  Ian- 
^age:  "Keceivable  at  and  after  maturity 
in  payment  for  all  taxes,  debto  and  demancfs 
due  the  Stote,** — which  said  coupons  and 
money  the  said  oflicer  refused  to  receive. 
The  said  coupons  were  then  offered  in  evi- 
dence, and  are  in  the  form  following,  printed 
wholly  from  an  engraved  plato:  **  Receiv- 
able at  and  after  maturity  for  all  taxes,  debto 
and  demands  due  the  Stote.  The  Common- 
wealth of  Virginia  will  pay  the  bearer  three 
dollars'  interest,  due  1st  January,  1883,  on 
bond  No.  4,213.  (George  Rye,  treasurer  of 
the  Commonwealth  of  Virginia."  The  other 
coupons  offered  were  of  similar  form  in  all 
respects.  The  defendant  further  proved  that 
he  never  owned  the  bonds  from  which  the 
coupons  were  cut,  and  knew  nothing  what- 
ever in  respect  to  their  ownership ;  that  the 
coupons  when  purchased  by  him  were  already 
detocbed  from  the  bonds ;  and  that  he  bought 
them  in  open  market  as  genuine  coupons,  and 
wi^out  any  reason  to  doubt  their  genuine- 
ness. He  further  proved  that  prior  to  Sep- 
tember 1,  1879,  the  Stote  had  issued  bonds 
of  the  kind  and  in  the  form  authorized  by 
said  Act  to  the  amount  of  many  millions  of 
dollars,  the  coupons  thereon  being  wholly 
printed  from  en^ved  plates  and  not  signed 
manually.  He  further  offered  to  prove  the 
denominations  and  numbers  of  the  bonds  is- 
sued under  the  Act  of  March  80,  1871,  and 
the  Act  of  March  28,  1879.  He  offered  and 
read  in  evidence  to  the  jury  Senate  Docu- 
ment XV.,  Senate  Journal  1881-82,  which 
contoined  a  report  of  H.  H .  Dixon,  second 
auditor  of  the  Commonwealth  of  Virginia, 
directed  to  the  president  of  the  Senate,  in 
answer  to  certoin  questions  which  had  been 
proposed  to  him  by  the  Senate  for  ito  infor- 
mation, in  whicn  report,  amongst  other 
things,  the  said  second  auditor  stoted :  **  I 
have  the  honor  to  report  that  I  have  no 
knowledge  of  any  spurious  or  forged  bonds 
or  coupons  issued  or  purporting  to  liave  been 
issued  under  either  of  the  saia  Acto.  As  to 
any  bonds  or  coupons  that  may  have  been 
stolen  I  have  heard  of  none  issued  under  the 
Act  of  March  28,  1879 ;  nor  have  I  any  knowl- 
edge of  any  issued  undec  Ua  ikicX  ^\>&.*kcOc^     \^ 
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[095]  In  addition  to  these  objections  to  the  pro- 
ceedings, we  question  very  much  whether 
the  Act  of  May  12,  1887,  which  authorizes 
and  requires  a  suit  to  be  brought  against  the 
taxpayer  who  tenders  payment  in  coupons, 
as  well  as  the  other  Acts  which  require  their 
rejection,  are  not  themselves  laws  impairing 
the  obligation  of  the  contract.  They  make 
no  discrimination  between  genuine  and  spu- 
rious coupons.  A  bank  which  should  refuse 
to  receive  its  bills  in  payment  of  a  note  due 
from  one  of  its  customers,  but  should  sue 
him  on  his  note,  and  leave  him  to  establish 
the  genuineness  of  the  bills  by  suit  against 
the  bank,  would  not  be  regarded  with  much 
favor  in  a  business  community.  It  is  the 
duty  of  its  cashier  or  receiving  teller  to 
judge  of  the  genuineness  of  the  bills  of- 
lerea,  and  to  refuse  them  as  spurious  on  his 
peril,  or  rather,  on  the  peril  of  the  bank  it- 
self. So,  in  regutl  to  these  coupons,  instead 
of  relegating  the  taxpayer  to  a  course  of 
litigation,  the  officers  of  the  State  charged 
with  the  duty  of  collecting  the  taxes  should 
themselves  decide  on  the  genuineness  of  the 
coupons  offered.  Penalties  for  knowingly 
offering  spurious  coupons,  or  using  them  in 
any  way,  for  sale  or  otherwise,  would  prob- 
ably be  as  effective  in  preventing  their  cir- 
culation as  like  penalties  are  in  suppressing 
counterfeit  bai^  bills,  and  other  negotiable 
instruments. 

In  the  case  of  Bryan  v.  The  State  of  "Pir- 
^nia  the  coupons  that  were  tendered  for  the 

Eayment  of  the  tax  sued  for  purported  to 
ave  been  cut  from  bonds  issued  under  the 
Act  of  March  30,  1871,  and  the  same  obstacles 
to  the  proof  of  their  eenuineness  were  inter- 

F»osed  as  in  the  case  of  McGahey,  by  requir- 
ng  the  production  of  the  bonds  from  which 
the  coupons  were  cut,  and  by  excluding  ex- 
pert testimony.  The  same  also  is  true  of  the 
proceeding  in  the  case  of  Cooper  v.  The  State 
of  Virginia. 

We  are  of  opinon,  therefore,  that  the  judg- 
ments in  these  three  eases  sought  to  he  reversed, 
and  the  records  severally  remanded^  for  the 
purpose  cf  such  proceedings  as  may  be  required 
in  due  course  of  law,  according  to  this  opinion. 

[696]  4.  The  case  of  Ellett  v.  The  State  of  Vir- 
ffinia  was  a  suit  brought  to  recover  the 
amount  of  a  judgment  previously  rendered 
against  Ellett  in  the  Circuit  Court  of  Rich- 
mond for  taxes  and  costs,  the  amount  of  taxes 
being  $39.52,  and  the  costs  being  $24.49. 
Execution  having  been  issued  upon  this 
judgment,  the  defendant  Ellett  tendered  to 
the  sheriff,  in  payment  thereof,  coupons  for 
the  whole  amount,  lacking  $1.49,  which  he 
tendered  in  lawful  money.  The  coupons 
purported  to  be  cut  from  a  bond  issued  under 
the  Act  of  March  80,  1871,  and  were  overdue, 
and  each  bore  upon  its  face  a  contract  of  the 
State  of  Virginia  that  it  should  be  received 
in  payment  of  all  taxes,  debts  and  demands 
due  to  her.  The  defendant  pleaded  this 
tender  and  averred  that  the  sheriff  refused  to 
receive  the  said  coupons  and  money,  alleging 
that  be  was  foi bidden  to  do  so  by  the  Act  oi 
May  12,  1887,  and  that  he,  the  defendant,  has 
always  been  ready  and  willing  since  said 


tender  to  deliver  said  coupons  and  money  to 
the  sheriff  in  payment  of  said  execution,  and 
was  still  reaay  and  willine  to  do  so,  and 
brought  the  same  into  court  for  that  purpose. 
This  plea  was  rejected  by  the  court.  A  ver- 
dict was  given  for  the  plaintiff  and  judgment 
rendered  thereon,  which  was  affirmed  by  the 
Supreme  Court  of  Appeals  of  the  State  of 
Virginia.  The  point  made  in  this  case  is, 
that  the  costs  included  in  the  judgment  on 
which  the  present  suit  was  brought  were  not 
a  debt  due  to  the  State  of  Virginia  in  her 
own  right,  but  were  due  to  the  officers  in 
whose  favor  they  were  taxed  and  whose  serv- 
ices they  were  to  compensate.  We  think 
that  this  point  is  untenaole.  The  costs  were 
recovered  h^  the  State  of  Virginia  in  the 
original  action,  to  compensate  her  for  the  fees 
which  she  had  to  pay  to  the  officers  for  their 
services.  The  demand  of  the  officers  for  their 
costs  was  a  demand  against  the  State  of  Vir- 
ginia, and  not  against  the  defendant ;  and, 
oy  reason  of  this  demand  against  her,  she 
was  entitled  to  recover  the  amount  against 
the  defendant ;  so  that  in  no  legal  sense  can 
it  be  said  that  the  costs  included  in  the 
judgment  belonged  to  the  officers  and  not  to 
the  State.  They  were  recovered  by  her  in  [G 
form,  and  they  belonged  to  her,  when  recov- 
ered, in  substance.  We  are  of  opinion* 
therefore,  that  this  judgment  must  also  be  re» 
versed f  and  the  record  remanded  for  the  purpom 
of  such  proceedings  as  may  be  required  in  due 
course  of  late,  in  accordance  with  this  opinion. 

6.  The  next  case  to  be  considered  is  that 
of  (hUhbert  v.  The  State  cf  Virginia.  Thia 
was  a  presentment  found  against  Cuthbert  in 
the  Hustings  Court  of  the  City  of  Petersburg, 
Virginia,  charging  that  he  did,  on  the  first 
day  of  November,  1888,  and  had  continuously 
from  day  to  day  since  that  time,  in  said  city, 
unlawfully  sold  and  offered  to  sell,  and  un- 
lawfully tendered  and  passed  to  divers  per- 
sons, naming  them,  tax-receivable  coupons 
from  the  bonds  of  the  State  of  Virginia, 
without  having  previously  obtained  a  special 
license,  as  required  by  law,  authorizing  him, 
said  Cuthbert,  to  self  and  offer  to  sell  and  to 
tender  and  pass  such  coupons,  he,  in  doing 
the  same,  acting  as  the  agent  and  broker  for 
another  person  or  persons  to  said  jurors  un- 
known, contrary  to  the  Act  of  Assembly  in 
that  behalf.  The  presentment  contained  two 
other  counts,  which  were  abandoned.  The 
defendant  tendered  a  special  plea  in  writing, 
to  which  the  Commonwealth  demurred,  and 
the  court  sustained  the  demurrer.  The  de- 
fendant then  pleaded  not  guilty.  The  jury, 
under  the  rulings  of  the  court,  found  him 
guilty  and  assessed  a  fine  of  $500.  On  the 
trial  the  case  was  submitted  to  the  jury  upon 
an  agreed  statement  of  facts.  The  principal 
facts  shown  by  this  statement  were  that,  on 
the  1st  day  of  November,  1888,  the  defend- 
ant sold  and  offered  to  sell,  and  tendered  and 
passed,  and  offered  to  tender  and  pass,  for 
another,  as  charged  in  the  presentment,  tax- 
receivable  coupons  from  bonds  of  the  State 
of  Virginia,  which  were  overdue  and  bore 
upon  tneir  face  the  contract  of  said  State 
that  they  should  be  received  in  payment  of     [6 
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all  taxes,  debts  and  demands  due  said  State 
from  taxpayers  owing  taxes  to  the  said  State, 
and  that  he  did  not  have  the  special  license 
therefor  required  by  the  Act  of  May  23,  1887, 
and  had  not  paid  the  license  tax  of  $1,000 
provided  by  said  Act  for  the  privilege  of 
selling  the  same,  nor  the  state  tax  of  twenty 
per  centum  upon  the  face  value  of  the  same ; 
also,  that  the  defendant  Cuthbert  was  a 
member  of  a  firm  doing  business  in  Peters- 
burg as  insurance  agents,  representing  various 
foreign  insurance  companies,  all  of  which 
had  paid  to  the  State  all  license  taxes  assessed 
upon  them;  also,  that  the  defendant  was 
not  engaged  in  any  business  upon  which  a 
license  tax  is  charged  by  the  State,  except 
the  business  of  selling  tax-receivable  cou- 
pons from  bonds  of  the  State,  and  had  not 
been  so  engaged.  Upon  this  agreed  state- 
ment of  facts,  the  defendant  moved  the  court 
to  instruct  the  jury  Uiat  the  Act  under  which 
the  presentment  was  found  is  repugnant  to 
section  10  of  article  I.  of  the  Constitution 
of  the  United  States,  and  therefore  void,  and 
that  they  must  ac()uit  the  defendant.  The 
court  reiused  to  give  this  instruction,  but 
instructed  the  iury  that  the  said  Act  is  not 
repugnant  to  the  Constitution,  and  the  de- 
fendant excepted.  After  the  verdict  was 
rendered,  the  defendant  moved  the  court  to 
set  it  aside  upon  the  same  grounds,  which 
motion  was  overruled.  The  cause  was  car- 
ried to  the  supreme  court  of  appeals,  and  by 
that  court  the  judgment  was  affirmed  and  its 
decision  is  now  here  for  review.  The  ques- 
tion in  this  case  is,  whether  the  Act  requir- 
ing a  license  tax  for  the  sale  of  coupons  was 
or  was  not  in  violation  of  that  clause  of  the 
Constitution  of  the  United  States  which  re- 
lates to  impairing  the  obligation  of  contracts. 
It  is  manifest  from  the  terms  of  the  Act 
of  1871,  as  well  as  that  of  1879,  under  which 
tax-receivable  coupons  were  authorized  to 
be  and  were  issued,  that  said  coupons  were 
intended  to  circulate  from  hand  to  hand, 
being  expressly  made  payable  to  bearer,  and 
beinz  made  receivable  for  taxes,  debts,  dues 
and  demands  due  to  the  State.  Any  undue 
restraint  upon  the  free  negotiability  of  these 
instruments,  therefore,  would  be  a  violation 
of  the  clear  understanding  and  agreement  of 
the  parties.  That  the  license  reouired  by 
the  56th  section  of  the  Tax  Act  of  March  15, 
1884,  as  amended  by  the  Act  of  May  28, 
1887,  was  a  very  material  interference  with 
such  negotiability,  is  most  manifest.  If 
sustained  as  a  valid  Act  of  legislation,  and 
Ol]     carried  into  effect,  it  would  prevent  the  ne- 

Sotiation  of  such  coupons  oy  any  holder 
lereof.  The  enormous  license  fee  of  one 
thousand  dollars  in  towns  of  more  than  ten 
thousand  inhabitants  and  of  five  hundred 
dollars  in  other  counties  and  towns,  with  the 
exaction  of  twenty  per  cent  of  the  face  value 
on  every  coupon  sold,  was  absolutely  pro- 
hibitory in  its  effect.  A  material  quality  of 
the  coupons — their  negotiability — was  there- 
by destroyed.  The  point  cannot  be  made  any 
clearer  by  argument  than  it  appears  by  the 
mere  statement  of  it.  This  follows  whether 
the  law  is  construed  as  applicable  to  the  sale 
by  a  coupon-holder  of  his  own  coupons,  or 
to  the  sale  or  passing  by  any  person  of  cou- 
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pons  for  another.  An  owner  of  coupons  re- 
siding in  New  York  or  London,  under  the 
operation  of  the  law,  if  the  coupons  were 
not  paid  by  the  State  when  they  became  due, 
would  be  obliged  to  go  in  person  to  Virginia 
in  order  to  dispose  of  them  to  those  who 
might  be  able  and  willing  to  use  them  id 
the  payment  of  taxes. 

Tkt  judgment  in  this  ease  must  aUo  be  re^ 
versed,  and  the  record  remanded  for  the  purpom 
of  such  proceedings  to  he  had  as  law  and  justice 
may  require,  in  accordance  toith  this  opinion. 

6.  The  next  case  to  be  considered  is  that 
of  Exparte  Brown,  which  was  an  application 
of  the  petitioner.  Brown,  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  to  be  discharged  from 
imprisonment  in  the  custody  of  R.  A.  Car- 
ter,  the  sergeant  of  said  city  and  ex  ojfcio 
jailer  thereof.  The  petition  sets  forth  that 
the  petitioner  was  sentenced  by  the  Hustings 
Court  of  the  City  of  Richmond  to  pay  a  fine 
of  $25  and  costs,  amounting  to  $26.70,  and 
to  remain  in  the  jail  of  the  said  city  until 
the  same  should  oe  paid,  in  the  custody  of 
the  said  sergeant ;  that  on  the  8d  of  July, 
1889,  he  tendered  W.  P.  Lawlon,  clerk  of 
the  hustings  court,  in  payment  of  said  fine,  1 702 
eighteen  dollars  in  coupons  and  $8.70  in 
lawful  money  of  the  United  States;  that 
each  of  said  coupons  was  cut  from  a  bond 
issued  by  the  State  of  Virginia  under  tLe 
Act  of  March  30,  1871,  and  was  overdue,  and 
bore  upon  its  face  the  contract  of  the  State 
that  it  should  be  receivable  in  payment  of 
all  taxes,  etc.  ;  that  the  clerk  refused  to  re- 
ceive said  coupons  and  money  in  payment  of 
said  fine  and  costs,  because  certain  Acts  of 
the  Qeneral  Assembly  of  Virginia  forbade 
him  so  to  receive  them ;  that  thereafter,  on 
the  same  day,  he  tendered  the  same  coupons 
and  current  money  to  Carter,  sergeant  as 
aforesaid,  and  demanded  his  release  from 
custody ;  that  said  sergeant  also  refused  to 
receive  said  coupons  and  money  in  payment 
of  said  fine  and  costs,  and  he  refused  the 
same  because  the  coupons  so  tendered  by  the 
petitioner  became  due  prior  to  the  Ist  day 
of  July,  1888,  and  because  section  415  of 
the  Code  of  Virginia  of  1887  prohibits  the 
receipt  of  any  coupons  of  said  State  which 
became  due  prior  to  July  1,  1888,  as  those 
tendered  did ;  that  said  section  415  is  repug- 
nant to  the  Constitution  of  the  United  States ; 
and  that  the  petitioner  is  therefore  detained 
in  said  jail  and  in  custody  of  said  sergeant 
in  violation  of  the  said  Constitution.  The 
petitioner  therefore  prayed  a  habeas  corpus 
to  be  directed  to  the  said  Carter,  sergeant  aa 
aforesaid,  and  that  he  be  discharged  from 
custody.  The  writ  being  issued.  Carter 
made  return  thereto  in  substance  as  follows: 
He  annexed  to  said  return  a  copy  of  the 
judgment  and  order  of  the  Hustings  Court 
of  Richmond  committing  the  petitioner  to 
the  jail  of  the  city  until  he  should  pav  a 
certain  fine  imposed  upon  him,  as  stated  in 
the  petition.  He  admitted  that  on  the  8d  of 
July,  1889,  the  petitioner  tendered  the  cou- 
pons and  money  set  out  and  described  in  his- 
petition,  to  the  clerk,  Lawton,  who  refused 
to  receive  the  same ;  and  that  on  the  8d  or 
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July,  1889,  the  petitioner  tendered  to  him, 
Carter,  $8.70  in  current  money  of  the  United 
States,  and  eighteen  dollars  in  coupons  jpur- 

Sorting  to  be  detached  from  bonds  oi  the 
tate  of  Virginia;  but  he  denied  that  they 
were  genuine  coupons  legally  receivable. 
He  further  stated  in  his  return  that,  by  sec- 
tion 415  of  the  Ck>de  of  Virginia  of  1887,  it 

03  ]  is  provided  that  no  petition  shall  be  filed  or 
other  proceeding  had  to  try  whether  any 
paper  printed,  written,  engraved  or  litho- 
fljaphea,  purporting  to  be  a  coupon  detached 
m>m  any  bond  of  said  State,  is  a  genuine 
coupon  legally  receivable  for  taxes,  aebts  or 
demands  of  the  said  State,  where  said  cou- 
pon became  due  prior  to  July  1,  1888,  unless 
said  petition  was  filed  or  proceeding  had 
within  one  year  from  July  1,  1888 ;  and  he 
charged  the  fact  to  be  that  the  coupon  held 
by  the  petitioner  became  due  prior  to  July 
1,  1888.  The  court  below  refused  to  dis- 
charge the  prisoner,  holding  that  section  415 
of  the  Code  of  1887  is  not  repugnant  to  the 
Constitution  of  the  United  States.  The  peti- 
tioner thereupon  appealed  to  this  court,  and 
the  question  is  as  to  the  constitutionality  of 
the  section  referred  to. 

We  have  already  set  forth  the  provisions 
of  this  law  in  a  former  part  of  this  opinion, 
it  being  the  Act  passed  February  27,  1886, 
and  afterwards  incorporated  in  the  Code  of 
1887,  as  section  415.  Under  the  operation  of 
this  Act,  after  the  Ist  day  of  July,  1889,  of 
course,  all  coupons  that  were  then  more  tJian 
a  year  past  due  were  absolutely  precluded 
from  being  used  in  payment  of  dues  to  the 
State,  as  provided  for  in  the  Act  of  1871. 
Considering  the  obstacles  which  had  been  in- 
terposed in  the  way  of  their  use  for  that 
purpose,  it  is  not  difficult  to  imagine  that  a 
very  large  proportion  of  the  coupons  attached 
to  the  TOnos  of  1871  had  not  been  presented, 
or,  if  presented,  had  not  been  received  for 
taxes  prior  to  the  date  referred  to. 

705]  The  passage  of  a  new  Statute  of  Limita- 
tions giving  a  shorter  time  for  the  bringing 
of  actions  than  existed  before,  even  as  applied 
to  actions  which  had  accrued,  does  not  nec- 
essarily affect  the  remedy  to  such  an  extent 
as  to  impair  the  obligation  of  the  contract 
within  the  meaning  of  the  Constitution, 
provided  a  reasonable  time  is  given  for  the 
oringing  of  such  actions.  This  subject  has 
been  considered  in  a  number  of  cases  by  Uiis 
court,  particularly  in  Terrv  v.  Anderson,  95 
U.  S.  628,  682  [24:  865,  8661,  and Koahkam>ng 
T.  Burton,  104  U.  8.  668,  675  [26:  886.  889], 
where  the  prior  cases  are  referr^  to.  In  Terry 
T.  Anderson,  Chief  Juftiee  White,  speaking  for 
the  court,  said:  **This  court  has  often  de- 
cided that  Statutes  of  Limitation  Meeting 
existing  rights  are  not  unconstitutional, 
if  a  reasonsiDle  time  is  given  for  the  com- 
mencement of  an  action  &fore  the  bar  takes 
effect.  Hawkins  v.  Barney,  80  U.  S.  5  Pet. 
457  [8 :  190]  ;  Jackson  v.  Lamphire,  28  U.  S. 
8  Pet.  280  [7 :  679]  ;  8okn  v.  Waterson,  84 
U.  S.  17  Wall.  596  [21 :  737] ;  Christmas  v. 
Bussell,  72  U.  S.  5  Wall.  290  [18:  475]; 
Sturges  v.  Crowninshield,  17  U.  S.  4  Wheat. 
122  [4:  529].  It  is  difficult  to  see  why,  if 
the  Legislature  may  prescribe  a  limitation 
where  none  existed  before,  it  may  not  change 
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one  which  has  already  been  established.  The 
parties  to  a  contract  have  no  more  a  vested 
interest  in  a  particular  limitation  which  has 
been  fixed  than  they  have  in  an  unrestricted 
right  to  sue.  .  .  .  In  all  such  cases  the 
question  is  one  of  reasonableness,  and  we 
have  therefore  only  to  consider  whether  the 
time  allowed  in  this  Statute  is,  under  all 
the  circumstances,  reasonable.  Of  that  the 
Legislature  is  primarily  the  judge ;  and  we 
cannot  overrule  the  decision  of  that  depart- 
ment of  the  government  unless  a  palpable 
error  has  been  committed.  ** 

The  court  in  that  case  held  that  the  period  of 
nine  months  and  seventeen  days  given  to  sue 
upon  a  cause  of  action  which  luul  already  been 
running  nearly  four  years,  was  not  unconsti- 
tutional. The  liability  in  question  was  that 
of  a  stockholder  under  an  Act  of  incorporation 
for  the  ultimate  redemption  of  the  bills  of  a 
bank  which  had  become  insolvent  bv  the 
disaster  of  the  civil  war.  The  Legislature 
of  Georgia,  on  the  16th  of  March,  1869,  passed 
a  statute  requiring  all  actions  against  stock- 
holders in  such  cases  to  be  brought  by  or  be- 
fore the  1st  of  January,  1870. 

In  the  case  of  Koshkonong  v.  Burton  the  [7C 
suit  was  brought  upon  bonds  of  the  Town  of 
Koshkonong  issued  January  1,  1857,  with 
interest  coupons  attached.  The  coupons 
matured  at  different  dates  from  1858  to  1877. 
The  action  was  brought  on  the  12th  of  May, 
1880,  and  the  question  was  whether  the  action* 
as  to  tiie  coupons  maturing  more  than  six 
years  before  the  commencement  of  the  suit 
was  barred  by  the  Statute  of  Limitations  of 
Wisconsin.  In  March,  1872,  an  Act  wae 
passed  to  limit  the  time  for  the  commence- 
ment of  actions  against  towns,  counties, 
cities  and  villages,  on  demands  payable  to 
bearer.  It  provided  Uiat  no  action  brought 
to  recover  money  on  any  bond,  coupon.  *in- 
terest  warrant,  agreement  or  promise  in  writ- 
ing made  by  any  town,  county,  city  or  vil- 
lage, or  upon  any  installment  of  the  principal 
or  interest  thereof,  shall  be  maintained  un- 
less the  action  be  commt^nced  within  sir 
years  from  the  time  when  such  money  has  or 
shall  become  due,  when  the  same  has  been 
made  payable  to  bearer  or  to  some  person  or 
bearer,  or  to  the  order  of  some  person,  or  to 
some  person  or  his  order ;  provided,  that  any 
such  action  may  be  brought  witliin  one  year 
after  this  Act  shall  take  effect.  This  court, 
speakine  bv  Mr.  Justice  Harlan,  said :  **  It 
was  undoubtedly  within  the  constitutional 
power  of  the  Legislature  to  require,  as  to- 
existing  causes  of  action,  that  suits  for  their 
enforcement  should  be  barred  unless  brought 
within  a  period  less  than  that  prescribed  at 
the  time  the  contract  was  made  or  the  lia- 
bility incurred  from  which  the  cause  of  action 
arose.  The  exertion  of  this  power  is,  of 
course,  subject  to  the  fundamental  condition 
that  a  reasonable  time,  taking  all  the  cir- 
cumstances into  consideration,  be  given  by 
the  new  law  for  the  commencement  of  an  ac- 
tion before  the  bar  takes  effect.  Whether  the 
first  proviso  in  the  Act  of  1872,  as  to  some 
causes  of  action,  especially  in  its  application 
to  citizens  of  other  States  holding  negotiable 
municipal  securities,  is,  or  not,  m  violation 
of  that  condition,  is  a  question  of  too  much. 
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practical  importance  and  delicacy  to  Justify 
us  in  considering  it  unless  its  determination 
be  essential  to  the  disposition  of  the  case  in 
hand;  and  we  think  it  is  not."  The  case 
was  decided  without  determining  the  ques- 
tion referred  to. 

r07]  A  question  of  the  same  nature  frequently 
arises  upon  statutes  which  require  the  regis- 
try of  conveyances  and  other  instruments 
within  a  limited  period  prescribed  and  mak- 
in;^  them  void,  either  absolutely  or  in  their 
openition  as  against  third  persons,  if  not  re- 
corded within  such  time.  Such  laws,  as 
applied  to  conveyances  and  other  instruments 
in  existence  at  the  time  of  their  passage,  are, 
of  course,  retrospective  in  their  character, 
And  may  operate  very  oppressively  if  a 
rennonable  time  be  not  given  for  the  registry 
required.  This  subject  was  discussed  m  the 
case  of  Vance  v.  Vance,  108  U.  8.  614  [27 : 
808],  Mr.  Justice  Miller  delivering  the  opin- 
ion of  the  court,  where  the  prior  cases  were 
Adverted  to  and  commented  upon.  The  same 
rule  applies  in  those  cases  as  in  reference  to 
Statutes  of  Limitation,  namely,  that  the  time 
given  for  the  act  to  be  done  must  be  a  reason- 
able time,  otherwise  it  would  be  unconstitu- 
tional and  void. 

It  is  evident  from  this  statement  of  the 
<)uestion  that  no  one  rule  as  to  the  length  of 
time  which  will  be  deemed  reasonable  can 
be  laid  down  for  the  government  of  all  cases 
alike.  Different  circumstances  will  often 
require  a  different  rule.  What  would  be 
reasonable  in  one  class  of  cases  would  be  en- 
tirely unreasonable  in  another. 

It  is  necessary,  therefore,  to  look  at  the 
nature  and  circumstances  of  the  case  before 
us  and  of  the  class  of  cases  to  which  it  be- 
longs. The  primary  obligation  of  the  State 
with  regard  to  the  coupons  attached  to  the 
bonds  issued  under  the  Act  of  1871  was  to 
pay  them  when  they  became  due ;  but  if  they 
were  not  paid  at  maturity  the  alternative 
right  was  given  to  the  holder  of  them  to  use 
them  in  the  payment  of  taxes,  debts,  dues 
And  demands  due  to  the  State.  The  very 
nature  of  the  case  shows  that  such  an  appli- 
•cation  of  the  coupons  could  not  be  made  im- 
mediately or  in  any  very  short  period  of 
time.  If  all  the  bonds  were  of  the  denom- 
ination of  one  thousand  dollars  each,  it 
would  require  twenty  thousand  of  them  to 
make  up  the  funded  aebt  of  twenty  millions 
of  dollars.  These  twenty  thousand  bonds 
would  be  likely  to  be  scattered  and  dispersed 
through  many  States  and  countries,  and  it 
would  be  impracticable  for  the  holders  of 

r08]  them  to  use  the  coupons  which  the  State 
should  fail  to  pay  in  cash,  in  the  alternative 
manner  stipulated  for  in  the  contract,  unless 
they  had  a  reasonable  time  to  dispose  of  them 
to  taxpayers.  No  limitation  of  time  was 
fixed  by  the  Act  within  which  the  coupons 
should  be  presented  or  tendered  in  payment 
of  taxes  or  other  demands.  The  presumption 
would  naturally  be  that  they  could  be  used 
within  an  indefinite  period,  like  bank  bills. 
Under  this  condition  of  things,  a  Statute 
•of  Limitations  giving  to  the  holders  thereof 
but  a  single  year  for  the  presentation  in 
payment  ox  taxes  of  the  coupons  then  in  their 
pdaea^oiD,  perhapa  never  severed  from  the 
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bonds  to  which  they  were  attached,  and 
comprising  all  the  coupons  which  had  beeD 
originally  attached  thereto,  seems,  even  al 
first  blush,  to  be  unreasonable  and  oppressive. 
Probably  not  one  tenth,  if  even  so  large  a 
proportion,  of  the  bondholders  were  taxpay- 
ers of  the  State  of  Virginia.  The  only  way 
in  which  they  could,  within  the  year  pre- 
scribed, utilize  their  coupons,  the  accumu- 
lation perhaps  of  years,  would  be  to  sell  and 
dispose  of  them  to  the  taxpayers.  How  this 
could  be  done,  especially  in  view  of  the 
onerous  laws  which  were  passed  with  regud 
to  the  sale  of  coupons  in  the  State,  it  is  dif- 
ficult to  see.  Under  all  the  circumstances  of 
the  case,  and  the  peculiar  condition  of  the 
securities  in  question,  we  are  compelled  to 
say  that  in  our  opinion  the  Law  is  an  un- 
reasonable law,  and  that  it  does  materially 
impair  the  obligation  of  the  contract. 

We  have  spoken  of  the  Act  as  limiting, 
indifferently,  the  time  of  tendering  the  cou- 
pons, and  the  time  of  commencing  proceed- 
ings to  ascertain  their  genuineness.  Its  terms 
relate  only  to  the  latter ;  and  as  this  proceed- 
ing cannot  be  instituted  until  the  coupons 
have  been  tendered,  the  effect  is  to  make 
a  tender  necessary  before  the  expiration  of 
one  year,  which  can  often  be  done  only  with- 
in a  few  days,  or  even  hours ;  since  the  taxes 
may  become  due  in  that  short  period,  and 
not  become  due  again  until  a  year  afterwards. 
This  puts  the  unconstitutionality  of  the  Act 
beyond  question. 

Without  further  discussion  of  the  subjec^ 
we  conclude  that  the  judgment  of  the  Cfiremi 
Court  muit  he  revereed,  and  the  eame  ie  remreed 
aeeordinglv,  and  the  eauee  remanded  for  tiU 
purpoee  ofeuch  proeeedinge  ae  may  be  required 
iy  2ai0  andjuettee,ineo7^armitif  with  thie  opin- 
ion, 

7.  The  next  case  which  we  diall  consider 
is  that  of  Hudees  v.  OhUdrey,  which  was  an 
action  of  trespass  on  the  case,  brought  in  the 
Circuit  Court  of  the  United  States  for  tbe 
Eastern  District  of  Yirffinia,  by  Hucleea,  a 
citizen  of  the  State  of  Virginia,  residing  in 
Richmond,  against  Childrey,  the  treasuxer 
of  Richmond,  and,  as  suoi,  collector  of 
taxes  and  license  taxes  due  to  the  State,  to 
recover  damages  for  the  refusal  of  the  said 
Childrey  to  receive  tax -receivable  coupons 
in  payment  or  part  payment  of  a  license  tax 
payable  for  a  license  to  sell  by  retail  wine, 
spirits  and  other  intoxicating  liquors,  where> 
by  the  plaintiff  was  prevented  from  pursuing 
the  said  business  (which  was  a  lawful  busi- 
ness), and  sustained  damage  by  reason 
thereof  to  the  extent  of  six  thousand  dollars. 
The  declaration  stated  in  substance  that  tbe 
plaintiff  desired  and  intended  to  open  and 
conduct  the  business  aforesaid  at  406  West 
Leigh  Street,  in  said  City  of  Richmond,  for 
one  year  from  the  first  of  May,  1889 :  that  he 
was  a  fit  person,  and  intended  to  keep  an 
orderly  house,  and  that  the  place  was  suit- 
able, convenient  and  appropriate  for  that 
purpose ;  that  by  the  statute  law  of  Virginia 
a  person  desiring  and  intending  to  conduct 
such  business  must  apply  to  the  commis- 
sioner of  revenue  for  the  city  or  county  for 
a  license  therefor,  who  shall  ascertain  the 
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•mount  to  be  paid  and  giYt  the  applicant  a 
certificate  specifying  tne  same,  and  such 
person  shall  make  a  deposit  therefor  with 
the  treasurer  or  collecting  officer  of  the  city 
cr  county,  of  the  amount  so  ascertained,  and 
tball  take  from  him  a  receipt  for  such  de- 
posit indorsed  on  the  certificate,  or  otherwise 
oe  shall  deposit  with  the  treasurer  the  amount 
J  of  tax  assessed  bv  law  for  the  license  tax  on 
•aid  business.  Thereupon  he  shall  make  ap- 
plication in  writing  for  a  license  for  such 
Dusiness  to  the  commissioner  of  the  revenue 
for  such  city  or  county,  accompanied  by  said 
certificate,  and  the  person  so  desiring  to  con- 
duct said  business  is  forbidden  by  said  stat- 
utes to  conduce  the  same  until  he  has  ap- 
peared before  the  Judge  of  the  corporation 
or  county  court,  and  has  proved  that  he  has 
made  such  deposit  and  is  a  fit  person  to  con- 
duct such  business,  etc. ;  that  the  license 
(ax  imposed  by  the  laws  of  Virginia  to  be 
paid  for  the  business  of  selling,  by  retail, 
for  one  year,  wine,  ardent  s|)irits,  malt 
liquors  or  any  of  them,  in  cities  of  more 
than  one  thousand  inhabitants,  is  $125 ;  that 
on  the  8d  of  May,  1889,  plaintiff  applied  to 
the  commissioner  of  revenue  of  Richmond  to 
•scertain  the  amount  to  be  paid  by  him  as 
his  license  tax  for  selling  by  retail  as  afore- 
said, and  the  commissioner  gave  to  him  a 
certificate  specifying  the  same  as  $125 ;  that 
^m  the  same  day  the  plaintiff  presented  said 
certificate  to  Childrey,  the  defendant,  treas- 
urer as  aforesaid,  and  tendered  to  him,  in 
payment  of  said  license  tax,  $123  in  cou- 
pons and  two  dollars  in  lawful  money,  and 
^enuinded  a  receipt  stating  that  he  had  de- 
posited with  him  $125  in  said  coupons  and 
money ;  that  Childrey  refused  to  receive  said 
coupons  and  money,  and  refused  to  give 
plaintiff  said  receipt ;  that  each  of  said  cou- 
pons was  cut  from  a  bond  issued  by  the 
State  of  Virginia  under  the  Act  of  March  80, 
1871,  and  each  bore  upon  its  face  the  con- 
tract of  the  State  that  it  would  be  received 
in  payment  of  all  taxes,  debts,  dues  and 
demands  due  to  the  State ;  that  tliercafter,  on 
the  3d  day  of  May,  1889,  the  plaintiff  stated 
to  said  Childrey  Uiat  he  desired  and  intended 
to  conduct  the  business  aforesaid  at  405  West 
Leigh  Street,  and  then  tendered  to  him  in 
payment  of  the  license  tax  due  to  the  State 
on  said  business  for  one  year  $123  in  cou- 
pons and  $2.75  in  lawful  money,  and  de- 
manded of  him  a  certificate  of  such  deposit, 
but  Childrey  refused  to  receive  said  coupons 
•nd  money,  and  refused  to  give  such  certifi- 
cate, and  refused  to  receive  said  coupons  and 
money  in  both  cases,  because  sections  899, 
586  and  588  of  the  Code  of  Virginia  of  1887 
forbade  him  to  receive  them ;  and  the  plain- 
tiff averred  that  said  sections  are  repugnant 
to  section  10.  article  I.,  of  the  Constitution 
of  the  United  States,  which  the  said  Childrey 
well  knew;  that  he,  Childrey,  obeyed  the 
command  of  said  sections  and  declined  to 
follow  the  mandate  of  the  Constitution ;  that 
by  force  of  the  statute  law  of  Virginia  the 
plaintiff  would  have  been  liable  to  indict- 
ment and  severe  penalties  if  he  had  proceeded 
to  open  and  conduct  his  said  business  before 
he  had  satisfied  the  judge  of  the  corporation 
or  the  Hustings  Court  of  the  City  of  Richmond 
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that  he  was  a  fit  person  to  conduct  said  busi  • 
ness,  that  he  would  keep  an  orderly  house  and 
that  the  place  was  a  suitable  one,  and  that 
the  plaintiff  could  not  appl^  to  said  court  to 
enter  on  said  inquiries  imtil  he  presented  to 
said  court  a  receipt  from  said  Childrey  for 
said  deposit  indorsed  on  the  certificate  fur- 
nished by  the  commissioner  of  the  revenue, 
or  the  certificate  of  Uie  commissioner  indorsed 
on  the  receipt  of  said  Childrey. 

To  this  declaration  the  defendant  filed  a 
demurrer,  which  was  sustained  bv  the  cir- 
cuit court  and  judgment  rendered  for  the  de- 
fendant, which  judgment  is  brought  here  for 
review. 

The  law  under  which  the  treasurer  justi-  [71S 
fled  his  action  in  refusing  to  receive  the 
coupons  tendered  by  the  plaintiff  is  set  forth 
in  Uie  declaration  wiUi  sufficient  accuracy 
and  fullness  for  the  disposal  of  the  case,  ex- 
cept that  it  should  be  added  that  the  license 
fee  to  be  deposited  with  the  treasurer  was 
required  to  be  in  lawful  money  of  the 
United  States  as  a  condition  precedent  to  the 
granting  of  the  license. 

We  are  of  opinion  that  the  requirement 
that  the  license  fee  shall  be  paid  in  lawful 
money  of  the  United  States  does  not,  as 
contended,  impair  the  obli^tion  of  the  con- 
tract made  by  the  State  with  the  holders  of 
the  coupons  referred  to.  Licenses  for  the 
sale  of  intoxicating  liquors  are  not  only 
imposed  for  the  purpose  of  raising  revenue, 
but  also  for  the  purpose  of  regulating  the 
traffic  and  consumption  of  these  articles,  and 
hence  the  State  may  impose  such  conditions 
for  conducting  saia  traffic  as  it  may  deem 
most  for  the  public  ^ood.  Instead  of  a 
license  fee  of  il25  it  might  have  imposed  a 
license  fee  of  $250,  or  any  other  amount,  or 
it  might  have  prohibited  the  sale  of  intoxi- 
cating liquors  altogether,  as  is  admitted  by 
the  counsel  for  the  plaintiff  in  their  brief. 
They  concede  that  the  State  might,  in  her 
discretion,  absolutely  abolish  the  sale  of 
spirituous  liquors,  or  prescribe  on  what 
terms  they  shall  be  sold.  In  this  view,  there 
does  not  seem  to  be  any  violation  of  the  ob- 
ligation of  the  State  in  reouiring  the  tax 
which  is  imposed  to  be  paid  in  any  manner 
whatever — in  gold,  in  silver,  in  bank  notes, 
or  in  diamonds.  The  manner  of  payment  is 
part  of  the  condition  of  the  license  intended 
as  a  regulation  of  the  traffic.  It  would  be 
very  different  if  the  business  sought  to  be 
followed  was  one  of  the  ordinary  pursuits  of 
life,  in  which  all  persons  are  entitled  to  en- 
gage. License  taxes  imposed  upon  such 
pursuits  and  professions  are  imposed  purely 
for  the  purpose  of  revenue,  and  not  for  tlie 
purpose  of  regulating  the  traffic  or  the  pur- 
suit. For  these  considerations  we  are  clearly 
of  opinion  that  the  judgment  of  the  Circuit 
Court  wiB  rights  and  it  i$  therefore  affirmed. 

8.  The  remaining  case  which  we  have  to  [711 
consider  is  that  of  Va$?ion  v.  Oreenhow. 
This  case  arose  upon  the  refusal  of  Greenhow, 
treasurer  of  the  City  of  Richmond,  to  receive 
from  Vashon  tax-receivable  coupons  in  pay- 
ment, or  part  payment,  of  taxes  due  from 
him,  including  a  certain  amount  due  for 
school  taxes  for  the  maintenance  of  the  public 
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free  schools  of  the  State.  Upon  this  refusal 
Yashon  filed  a  petition  for  a  mandamus  in 
the  Hustings  Court  of  the  City  of  Richmond, 
stating  that  he  was  v  taxpayer  of  the  said 
city,  and  was  indebted  to  the  State  for  state 
taxes  of  1884  to  the  amount  of  $85.68,  and 
tendered  to  Greenhow,  the  said  treasurer,  in 
payment  therefor,  certain  coupons  cut  from 
Uie  bonds  of  the  State  issued  under  the  Act 
of  March  80,  1871 — one  of  the  denomination 
of  thirty  dollars  and  one  of  the  denomination 
of  three  dollars,  said  coupons  bein^  past  due, 
and  being  presented  to  the  court  with  the  pe- 
tition ;  that  he,  at  the  same  time,  offered  to 
pay  the  treasurer  the  whole  of  said  tax  in 
legal -tender  notes  and  coin,  and  demanded 
that  the  treasurer  receive  said  coupons  along 
with  said  legal-tender  notes  and  coin  for  the 
purpose  of  identification  and  verification  in 
manner  and  form  as  required  by  the  Act  of 
January  14,  1882.  The  petition  further  al- 
leged that  by  Virtue  of  the  State's  contract  to 
receive  said  coupons  in  payment  of  said  taxes, 
and  bv  virtue  of  the  Act  of  Assembly  afore- 
said, he  was  entitled,  upon  the  payment  of 
his  said  tax  in  mone^,  to  have  his  said  coupons 
received  for  identification  and  verification, 
and  pay  his  tax  therewith;  wherefore  he 
prayed  a  writ  of  mandamus  commanding  aaid 
Greenhow,  treasurer  of  said  city,  to  receive 
Uie  said  monev  and  also  the  said  coupons,  and 
commanding  him  to  forward  said  coupons  to 
the  court  for  identification  and  verincation 
according  to  law.  A  rule  to  show  cause  hav- 
ing been  granted,  the  treasurer  filed  his  an- 
swer to  the  petition,  in  which  he  stated  the 
truth  to  be  that  Yashon  was  indebted  to  the 
State  for  taxes  for  the  year  1884,  as  follows, 
to  wit :  for  tax  on  property  the  sum  of 
^.68,  being  $9.66  for  the  maintenance  of 
public  free  schools,  as  per  exhibit  attached 
to  the  answer.  He  further  stated  and  ad- 
mitted that  the  petitioner  offered  to  pay  the 
said  tax  in  money  at  the  same  time  that  he 
demanded  the  respondent  to  receive  the  cou- 
pons mentioned  in  the  petition  for  the  pur- 
pose of  identification  and  verification.  The 
answer  then  proceeds  as  follows : 

*Your  respcTident  avers  that  he  was  will- 
ing to  receive  the  payment  of  said  tax  in 
money,  but  refused  to  receive  and  receipt  for 
so  much  of  the  coupons  as  were  offered  in 
payment  of  that  portion  of  the  tax  set  aside 
by  law  and  dedicated  to  the  maintenance  of 
the  public  free  schools  of  the  State. 

**  Your  respondent  assigns  the  following 
reasons  for  such  refusal : 

"  (1.)  The  Constitution  of  Yirginia  pro- 
vides.  In  section  7  of  article  YIII.,  what 
specific  sum  shall  be  set  apart  as  a  permanent 
and  perpetual  literary  fund,  and  includes  in 
it  such  other  sums  as  the  General  Assembly 
may  appropriate. 

'^(2.)  Section  8  of  the  same  article  provides 
that  the  General  Assembly  shall  apply  the 
annual  interest  of  the  literary  fund  and  an 
annual  tax  upon  the  property  of  the  State  of 
not  less  than  one  mill  nor  more  than  five 
mills  on  the  dollar,  for  the  benefit  of  the 
public  free  schools. 

'*(8.)  In  pursuance  of  this  constitutional 
authority  the  General  Assembly  has  provided, 


in  Acts  of  1888-84,  p.  561,  that  on  tracts  of 
lands  and  lots  a  tax  of  ten  cents  on  eveiy 
hundred  dollars  of  the  assessed  value  thereof 
shall  be  levied,  which  shall  be  applied  to 
the  support  of  the  public  free  schools  of  the 
State. 

**(4.)  Again,  the  last  General  Assembly^ 
in  Acts  of  1888-84,  p.  608,  have  provided  that 
all  taxes  assessed  on  property,  real  or  per- 
sonal, and  dedicated  to  the  maintenance  of 
the  public  free  schools  of  the  State,  shall  be 
paid  and  collected  only  in  lawful  money  of 
the  United  States,  and  shall  be  paid  into  the 
treasury  to  the  credit  of  the  free  school  fund, 
and  shall  be  used  for  no  other  purpose  wha^ 
soever. 

*'Your  respondent  avers  that  to  have  foi^ 
warded  such  of  the  coupons  as  were  offered  in 
payment  of  the  tax  dedicated  to  the  public  free 
schools  would  have  been  a  violation  of  the 
Constitution  and  the  laws  above  referred  ta 

**  For  these  reasons  your  respondent  insisti 
that  he  ou^ht  not  to  have  forwarded,  for  the 
purpose  01  identification  and  verification, 
so  much  of  the  coupons  as  were  tendered  in 
payment  of  that  portion  of  the  tax  dedicated 
to  the  public  free  schools. 

*'He  therefore  prays  that  the  writ  of  man- 
damus may  be  denied  and  the  petition  die- 
missed  with  costs." 

To  this  answer  the  petitioner  entered  a  de- 
murrer, which  was  sustained  by  the  court 
and  a  peremptory  mandamus  was  awarded 
pursuant  to  the  prayer  of  the  petition.  The 
case  being  carried  to  the  Supreme  Court  of 
Appeals  of  Yirginia  the  judgment  was  re- 
versed, and  this  judgment  of  reversal  is  now 
before  us  for  review.  The  court  of  appeala 
placed  their  judgment  upon  two  distinct 
grounds.  In  the  first  place,  they  revie^'ed 
the  former  judgments  of  that  court  which 
had  sustained  tlie  Act  of  Murch  80,  1871,  aa 
a  valid  and  constitutional  enactment  and 
binding  upon  the  State  as  a  contract  with  the 
bond  and  coupon  holders  under  the  same. 
The  court  were  of  opinion  that  these  deda- 
ions  were  based  upon  a  mistaken  assumption 
that  the  State  had  received  a  consideration 
for  the  issuing  of  the  bonds  created  by  the 
Act  aforesaid.  They  argued  and  attempted 
to  show  that  the  State  had  not  received  anj 
consideration  whatever,  but  that  the  issuing 
of  the  bonds  under  the  Act  of  1871  waa  a 
mere  gratuity  on  the  part  of  the  State,  and 
was  not  binding  upon  it  so  as  to  prevent  the 
Legislature  from  abrogating  the  conditimia 
of  that  Act.  We  have  already  indicated  our 
views  witii  regard  to  this  position  taken  bj 
the  supreme  court  of  appeals,  and  have  re- 
ferred to  the  decisions  made  by  this  court 
sustaining  the  validity  of  the  Act  of  1871, 
which  decisions  of  this  court  we  regard  aa 
binding  upon  us. 

The  other  ground  on  which  the  court  of 
appeals  placed  its  decision  was,  that  the 
Act  of  1871,  as  applied  to  the  moneys  due 
and  payable  to  the  ** literary  fund,"  or  fund 
for  the  maintenance  of  public  free  schools^ 
was  contrary  to  the  Constitution  of  the  State, 
adopted  in  1869.  The  7th  and  8th  sectiona 
of  the  eighth  article  of  that  Constitution  de» 
dared  as  follows : 
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••Sec  7.  The  General  Assembly  shall  set 
apart,  as  a  permanent  and  perpetual  literary 
fund,  the  present  literary  funds  of  the  State, 
the  proceeds  of  all  public  lands  donated  by 
Congress  for  public  school  purposes,  of  all  es- 
cheated property,  of  all  waste  and  unappro- 
priated lands,  of  all  property  accruing  to  the 
State  by  forfeitures,  ana  all  fines  collected 
for  offenses  committed  against  the  State,  and 
such  other  sums  as  the  General  Assembly 
may  appropriate. 

•'^Sec.  8.  The  General  Aasembly  shall  ap- 
ply the  annual  interest  on  the  literary  fund, 
the  capitation  tax  provided  for  oy  this 
Constitution  for  public  free  school  purposes 
and  an  annual  tax  upon  the  property  of  the 
State  of  not  less  than  one  mill  nor  more  than 
five  mills  on  the  dollar,  for  the  equal  benefit 
of  all  the  people  of  the  State." 

The  court,  in  its  opinion,  held  that  in 
Tiew  of  these  constitutional  provisions  the 
Legislature  had  no  power  to  declare,  or  con- 
tract, that  the  moneys  due  to  the  literary 
fund  might  be  paid  in  coupons  attached  to 
the  bonds  authorized  by  the  Act  of  1871 ;  and 
that  such  a  payment  would  be  repu sonant  to 
the  very  nature  of  the  fund.  It  mi^ht  well 
be  added,  that  coupons  thus  paid  into  the 
fund  would  be  of  no  value  whatever  to  it, 
for  as  soon  aa  paid  into  the  treasury  they 
"would  become  valueless  as  if  canceled  and 
destroyed,  unless  some  provision  were  made 
for  their  reissue,  and  the  putting  of  them 
into  renewed  circulation.  This  would  be 
opposed  to  the  whole  tenor  of  the  Act,  would 
TO  unjust  to  Uie  coupon  holders  themselves, 
and  would  probably  be  contrary  to  the  Acts 
of  Congress  in  reference  to  the  creation  of 
paper  currency.  We  think  that  the  position 
of  the  court  of  appeals  in  this  case  is  well 
taken,  that  coupons  could  not  be  made  re- 
ceivable as  a  portion  of  the  literary  fund ; 
and  that,  if  they  could  not  be  received  as  a 
part  of  the  fund,  they  could  not  properly  be 
made  receivable  for  the  taxes  laid  for  the 
purpose  of  maintaining  said  fund.  For 
several  years  after  the  Constitution  was 
adopted,  and  after  the  Law  of  1871  had  been 
passed,  the  taxes  for  the  benefit  of  free 
schools  were  mingled  in  the  assessment  and 
collection  of  taxes,  and  in  the  treasury  when 
received,  with  the  other  taxes  and  funds 
raised  for  the  support  of  the  state  govern- 
ment. As  long  as  this  state  of  things  con- 
tinued the  collecting  officers  could  not  object 
to  receiving  coupons  in  payment  of  taxes, 
because  the  share  duo  to  the  school  fund 
could  easily  be  paid  from  the  treasury,  to 
the  credit  of  that  fund,  out  of  the  lawful 
moneys  received.  But  by  the  Tax  Act  of 
March  15,  1884,  it  was  provided  that  all  taxes 
assessed  on  property,  real  or  personal,  by 
that  Act,  and  dedicated  by  it  to  the  main- 
tenance of  the  public  free  schools  of  the  State, 
should  be  paid  and  collected  only  in  the 
lawful  money  of  the  United  States,  and 
should  be  paid  into  the  treasury  to  the  credit 
of  the  free  school  fund,  and  should  be  used 
for  no  other  purpose  whatsoever,  and  to  this 
end  the  auditor  of  public  accounts  should 
have  the  books  of  the  commissioner  of  the 
revenue  prepared  with  reference  to  the  tep- 
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arate  assessment  and  collection  of  said  school 
tax,  and  the  several  treasurers  of  the  Com- 
monwealth should  have  the  tax  bills  in  their 
counties  and  corporations  so  made  out  as  to 
specify  the  amount  of  the  tax  due  from  each 
taxpayer  to  the  public  free  school  fund,  in- 
cluding the  capitation  taxes  of  whatever 
kind  or  nature,  and  should  keep  said  capi- 
tation tax  and  school  tax  separate  and  dis- 
tinct from  all  other  taxes  or  revenues  so 
collected  by  him,  and  forward  the  same, 
thus  separate  and  distinct,  to  the  auditor  of 
public  accounts,  which  should  be  kept  sepa- 
rate and  distinct  by  him  from  all  other  taxes 
or  revenues  until  paid  to  the  public  free 
schools.  Since  the  passage  of  this  Act,  and 
in  pursuance  thereof,  the  taxes  and  other 
revenues  raised  for  the  purpose  of  maintain- 
ing public  schools,  and  belonging  under  the 
Constitution  to  the  literary  fund,  have  been 
kept  separate  and  distinct  from  the  other 
taxes  raised  for  the  general  support  of  the 
state  government.  This  was  t])e  practice 
when  the  case  of  Vaslioji  v.  Oreenhow  arose, 
and  in  our  judgment  the  law  requiring  the 
school  tax  to  be  paid  in  lawful  money  of  [7l| 
the  United  States  was  a  valid  law,  notwith- 
standing the  provisions  of  the  Act  of  1871 ; 
and  that  it  was  sustained  by  the  sections  of 
the  Constitution  referred  to,  which  antedate 
the  Law  of  1871,  and  override  any  provisions 
therein  which  are  repugnant  thereto. 

In  Paup  v.  DreiD,  51  U.  S.  10  How.  218 
fl3:  894],  a  decision  was  made  by  this  court 
m  a  case  not  very  different  in  principle  from 
the  one  now  under  consideration.  It  had 
been  decided  in  Woodrvf  v.  Trapnall,  51 
U.  S.  10  How.  IIH)  [13:  383],  at  about  the 
same  time,  that  the  law  of  Arkansas  which 
chartered  the  Bank  of  the  State  of  Arkansas 
(the  whole  capital  of  which  belonged  to  the 
State),  and  provided  that  the  bills  and  notes 
of  said  institution  should  be  received  in  all 
payments  of  debts  due  to  the  State,  was 
valid  and  irrepealable,  and  that,  although 
this  provision  was  subsequently  in  terms  re- 
pealed, the  notes  of  the  bank  which  were  in 
circulation  at  the  time  of  the  repeal  were 
not  aifected  by  it ;  and  that  the  undertaking 
of  the  State  to  receive  the  notes  of  the  bank 
constituted  a  contract  beween  the  State  and 
the  holders  of  these  notes  which  the  State 
was  not  at  liberty  to  break  or  impair,  al- 
though notes  issued  by  the  bank  after  the  re- 
peal were  not  within  the  contract  and  might 
be  refused.  After  this  decision  the  case  of 
Paup  v.  Drew  came  up,  in  which  it  was 
held  that  although  the  notes  of  the  bank 
were  receivable  in  payment  of  all  debts  due 
to  the  State  in  its  own  right,  and  could  not 
be  refused,  yet  where  the  State  sold  lands 
which  were  neld  by  it  in  trust  for  the  bene- 
fit of  a  seminary,  and  the  terms  of  the  sale 
were  that  the  debtor  should  pay  in  specie  or 
its  equivalent,  such  debtor  was  not  at  lib- 
erty to  tender  the  notes  of  the  bank  in  pay- 
ment. The  question  arose  in  this  way: 
Congress  in  1827  had  passed  an  Act  "Con- 
cerning a  Seminary  of  Learning  in  the  Ter- 
ritory of  Arkansas,**  by  which  two  entire 
townships  of  land  were  directed  to  be  set 
aside  and  reserved  from  sale,  out  of  the 
publio  lands  within  the  said  TercitAt^  ^  Iqt 
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the  use  and  support  of  a  university  within 
the  said  Territory.  In  1836  Conrrress  passed 
another  Act  entitled,  "An  Act  Suplementary 
to  the  Act  Entitled  '  An  Act  for  the  Admission 
of  the  State  of  Arkansas  into  the  Union,  and 
to  Provide  for  the  Due  Execution  of  the 
^20^  Laws  of  the  United  States  within  the  Same, 
and  for  Other  Purposes, '"  by  which  last  Act 
the  lands  so  reserved  for  the  use  and  support 
of  a  university  were  vested  in  the  State  of 
Arkansas.  On  the  28th  of  December,  1840, 
the  Legislature  of  Arkansas  passed  an  Act 
entitled  **  An  Act  to  Authorize  the  Governor 
to  Dispose  of  the  Seminary  Lands ;"  and  in 
1842  the  then  governor  of  the  State  sold  to 
John  W.  Paup  the  right  to  enter  and  locate 
640  acres  of  said  land  and  received  from  him 
therefor  bonds  payable  at  different  dates  in 
specie  or  its  equivalent.  In  1847  the  gov- 
ernor of-  the  State  brought  a  suit  upon  these 
bonds,  and  the  defendants  brought  into  court 
the  sum  of  $6,050  in  notes  of  the  Bank  of 
the  State  of  Arkansas,  and  pleaded  a  tender 
of  the  same  in  discharge  of  the  debt.  The 
plaintiff  demurred  on  the  ground  that  the 
proceeds  of  the  bonds  were  part  of  a  trust 
fund  committed  to  the  State  by  Congress  for 
special  purposes,  over  which  the  State  had 
no  power  except  to  collect  and  disburse  the 
same  in  pursuance  of  the  objects  of  the 
grant,  and  the  State  had  no  power  to  apply 
said  funds  to  the  payment  of  ordinary  lia- 
bilities, and  was  not  bound  to  accept  in 
payment  of  such  bonds  any  depreciated  bills, 
bank  paper  or  issues,  even  though  she  luiffht 
be  ultimately  liable  to  redeem  them.  T^is 
demurrer  was  sustained  and  Judgment  given 
tiiat  the  fund  was  a  trust  fund  neld  by  the 
State  of  Arkansas  for  the  purposes  to  which 
it  was  devoted,  and  therefore  the  State  could 
not  properly  contract  to  receive  other  than 
lawful  money  for  property  disposed  of  be- 
longing to  said  fund. 


We  think  that  the  principle  of  this  case 
sustains  the  decision  of  the  Court  of  Appeals 
of  Virginia  in  the  case  now  under  consider- 
ation, and  thejudgmeni  qf  VuU  cowri  U  of- 
finnsd. 

It  may  be  argued  that  the  principle  in- 
volved in  the  last  case  is  equally  applicable 
to  all  taxes  raised  for  the  support  of  the  state 

? government,  inasmuch  as  the  funds  necessary 
or  that  purpose,  as  well  as  those  raised  for 
the  purpose  of  maintaining  public  free 
schools,  are  required  to  be  paid  in  cash. 
But  there  is  this  difference,  that  the  tax  for 
school  purposes  is^set  apart  for  that  specific 
use,  under  the  express  requirement  of  the 
Constitution,  whilst  the  general  tax  for 
carrying  on  the  government  is,  or  should  be, 
adequate  to  meet  not  only  the  actual  ex- 
penses of  the  government  itself,  but  also  the 
outstanding  debts  and  obligations  that  may 
be  due  and  payable  during  the  fiscal  year, 
of  which  the  coupons  are  themselves  a  part. 
If  the  tender  of  tax-receiving  coupons  to  any 
considerable  amount  is  apprehended,  the  rate 
of  taxation  should  be  raised  so  as  to  produce 
a  sufficient  surplus  over  and  above  such  cou- 
pons to  meet  the  expenses  of  the  government. 
If  the  infiux  of  coupons  should  be  so  uncer- 
tain that  no  safe  calculation  could  be  made 
on  the  subject,  an  arrangement  could  prob- 
ably be  made  with  the  coupon  holders,  for 
limiting  the  proportion  of  tax  which  would 
be  received  in  coupons.  It  is  certainly  to  be 
wished  that  some  arrangement  may  be 
adopted  which  will  be  satisfactory  to  all  the 
parties  concerned,  and  relieve  the  courts  a» 
well  as  the  Commonwealth  of  Virginia, 
whose  name  and  history  recall  so  many  in- 
teresting associations,  from  all  further  ex- 
hibitions of  a  controversy  that  has  become  % 
vexation  and  a  xegrek 
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THE   DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1889- 


[Anfhentlcated  oop7  of  opinion  record  strictly  followed,  except  as  to  such  reference  words  and 

figures  as  are  Inclosed  In  brackets.] 


♦'^^ITHE  state  op  INDIANA,  ComplainaiU,       This  court  has  jurisdiction  of  questions  oi 

«.  boundary  between  two  States  of  this  Union. 

THE  STATE  OP  KENTUCKY.  Misaaun  v.  Kentucky,  78  U.   S.  11  Wall. 

895    (20 :  116)  ;    Wtse&nsin   v.    Pelican  Ins, 
(See  S.  a  Heporter'S  ed.  479-610.)  Go.  127  U.    S.    265.  287,    288  (82 :  239.  242, 

248). 
Jurisdiction    and    boundary   of  Kentucky^      It  is  not  the  bank  of  the  river,  but  the  river 
boundary  between  Kentucky  and  Indiana—   itself,  at  which  the  cession  of  Virginia  com- 
rights  of  Kentucky— cemon  by  Virginia— ao-  mences. 

quiescence  in  possession  cf  territory,  Handly  v.  Anthony,  18  U.  8.  6  Wheat.  874 

(5:  113). 
The  Kentucky  courts  have  always  claimed 

to  the  low- water  mark  on  the  northwest  side 
and  the  Jurisdiction  and  boundary  of  Kentucky   ^f  ^^iq  Ohio  River 
then  extended  and  stUl  extend  to  what  was  ^  jTl^ing  v.  Kenney,  4  J.   J.   Marsh.    158; 

'"'r^'t^T''''!!*  ^""""i  *  t  '  i*?T  •  Church  V  Champs, %  Dana.  279;  McFall  v. 
The  boundary  between  Kentucky  and  Indiana  Cammonwealth,  2  Met.  (Ky.)  894;  MeFarland 
is  at  low-water  mark  on  the  north  side  of  the  _  \f^Tr^i„h*  «  n  \rrx»»  Kin 
channelof  the  Ohio  River  as  It  ran  north  of  Green  ▼•  -"C^Wf^'W,  0  J5.  jnon.  oiu. 
RJ ver  Island  when  Kentucky  became  a  State.  ,^  ^  Indiana  the  authority  of  HarfMy  y.  An- 
,  Kentuckysucceededtothertghtsand possession  (^^^  *?  recognized  as  applicable  to  the 
of  Vlnrinla  and  her  dominion  and  JuVlsdictlon  boundaries  of  riparian  owners,  but  the  richt 
continue  as  they  existed  when  she  was  admitted  ^f  wharfing  out  into  the  Ohio  Kiver  is  in- 
to the  Union  unaffected  by  the  fact  that  the  chan-  sisted  upon. 

nel  of  the  river  is  now  filled  up.  Stinson  v.  Butler,  4  Blackf .  285  ;  Cowden  v. 

.   When  one  State  is  the  original  proprietor  and  Kerr,  6  Blackf.  280 ;  Doe  v.  Hildreth,  2  Ind. 

grants  the  territory  on  one  side  only  of  a  river,  it  274  ;   St.  Joseph  County  v.  Pidge,  5  Ind.  13 ; 

retains  the  river  within  its  own  domain,  and  the  Bainbridge  v.  Sherlock,  29  Ind.  364 ;  Gentile 


1.   When  Kentucky  became  a  State,  the  waters  of 
the  Ohio  River  ran  north  of  Green  River  Island, 


newly-created  State  extends  to  the  river  only. 
^.    Long  acquiescence  in  the  possession  of  territory 
and  in  the  exercise  of  dominion  and  sovereignty 
over  it,  is  conclusive  of  the  natlon^s  title  and 
rightful  authority. 

[No.  2.  Original.] 
Argued  Apr.  9,  10,  1890.  Decided  May  19,1890. 

ID  ILL  in  equity  by  the  State  of  Indiana 
Jj  against  the  State  of  Kentucky  to  establish 
"the  boundary  line  between  those  States  along 
"the  middle  line  of  the  Ohio  River  and  to  set- 
tle claims  to  the  possession  of.  and  jurisdic- 
tion over,  a  tract  of  land,  If  ing  on  what  is 
now  the  north  side  of  the  Ohio  Hiver.  Judg- 
ment  settling  the  boundary  line  betrjoeen  the  two 
States  and  in  favor  of  the  claim  of  Kentucky  to 
4he  tract  of  land. 

The  facte  are  steted  in  the  opinion. 

Messrs.  Joseph  E.  McDoiiald»  John  M. 
Butler  and  Aiphens  H.  Snow»  for  com- 
plainant : 

ISe  U.  S.  U.  B.,  Book  84. 


V.  State,  29  Ind.  409;  Carlisle  v.  State,  82 
Ind.  55;  Martin  v.  Ecanstille,  32  Ind.  85; 
Sherlock  v.  Ailing,  44  Ind.  184;  Sherlock  v. 
Bainbridge,  41  Ind.  35. 

The  same  may  be  said  of  the  courte  of  Illi- 
nois, though  there  is  a  strong  tendency  to 
claim  to  the  middle  of  all  rivers. 

Middleton  v.  Pritehard,  4  111.  510;  Ens- 
minger  v.  People,  47  111.  884;  Buttenuth  v. 
St.  Louis  Bndge  Go.  l^S  111.  535 ;  Fuller  v. 
Dauphin,  124  111.  542. 

In  Ohio  and  Virginia  the  question  has  been 
hotly  discussed,  and  the  authority  of  Hand* 
ly  V.  Anthony  denied. 

Benner  v.  Platter,  6  Ohio.  505;  Govington 
d  G.  Bridge  Go.  v.  Mayer,  81  Ohio  St.  817. 

The  statement  of  this  court  in  Handly  v. 
Anthony  relating  to  the  state  boundary  line 
is  a  dictum. 

St.  Joseph  eft  0.  I.  R.  Go.  v.  Devereux,  41 
Fed.  Rep.  14. 

The  United  States  survey  of  1806,  a  mean- 
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der  line  of  which  ran  along  the  north  side  of 
Green  River  Island,  did  not  affect  the  loca- 
tion of  the  state  boundary  line. 

St.  Paul  d  P.  R.  Co.  V.  Schurmeier,  74  T. 
8.  7  Wall.  272  (19 :  74)  ;  Doe  v.  Hildreth,  ii 
Ind.  274;  Eeid  v.  Langford^  3  J.  J.  Marsh. 
420. 

The  gradual  recession  of  the  water  from  a 
low-water  mark  of  the  Ohio  River,  would  on 
the  facts  as  tlioy  appear  in  this  case  leave 
the  intermediate  territory  in  Indiana. 

Missouri  v.  Kentucky,  78  U.  S.  11  Wall. 
895.  407  (20:  116,  120). 

Executive  oflicers  of  a  State  act  in  a  dis- 
cretionary manner  whenever  they  attempt  to 
act  within  a  territory  which  is  in  dispute, 
and  their  action  is  not  the  action  of  the  State. 

Stat^  V.   Younij,  46  Vt.  565. 

Messrs.  J.  Proctor  Knott  and  P.  W, 
Hardin*  Atty-Gen.  of  Kentucky,  for  defend- 
ant: 

An  equitable  bar  arises  from  lapse  of  time 
and  acquiescence  against  the  claims  of  In- 
diana. 

Smith  V.  Clay,  8  Bro.  Ch.  640,  note;  Hoven- 
den  V.  Annesleyj  2  Sch.  &  Lef.  636;  Prevost 
V.  Gratz,  19  U.  S.  6  Wheat.  481  (5:  311)  ; 
ffug/ies  V.  Edwards,  22  U.  S.  9  Wheat.  489 
(6 :  142)  ;  Miller  v.  Mlntyre,  31  U.  S.  6  Pet. 
61  (8 :  320)  ;  Piatt  v.  Vattter,  34  U.  8.  9  Pet. 
405  (9 :  173)  ;  Boone  v.  Chiles,  35  U.  S.  10 
Pet.  177  (9:  388)  ;  Su^.  Vend.  753 ;  Bu- 
channon  v.  Upshaw,  42  U.  S.  1  How.  56  (11 : 
46)  ;  Bhode  Island  v.  Massachusetts,  45  U.  S. 
4  How.  591  (11 :  1116)  ;  Bowman  v.  Wathen, 
42U.  S.  1  How.  189  (11:  97). 

Maps  of  early  explorers  and  the  reports  of 
travelers  are  mere  hearsay. 

Missouri  v.  Kentucky,  78  U.  8.  11  Wall. 
410  (20:  121). 

The  theory  of  complainant's  case  here  is 
based  upon  a  misconception  or  a  strained  ap- 
plication of  Handly  v.  Anthony,  18  U.  8.  5 
Wheat.  874  (5:  113). 

When  the  bed  of  a  stream  between  two  ri- 
parian proprietors  is  abandoned  by  the  water 
— whether  oy  a  filling  up  of  the  channel  or 
the  formation  of  a  new  one — leaving  the  land 
on  the  shores  unchanged  in  site  and  charac- 
ter, the  property  remains  as  it  was  before. 

Hopkins  Academy  v.  Dickinson,  9  Cuah.  545. 

[503]  Mr.  Justice  Field  delivered  the  opinion 
of  the  court : 

This  is  a  controversy  between  the  State  of 
Indiana  and  the  State  of  Kentucky  growing 
out  of  their  respective  claims  to  the  posses- 
sion of  and  jurisdiction  over  a  tract  of  land 
nearly  five  miles  in  length  and  over  half  a 
mile  in  width,  embracing  about  two  thou- 
sand acres,  lying  on  what  is  now  the  north 
side  of  the  Ohio  River. 

Kentucky  alleges  that  when  she  became  a 
State  on  the  1st  of  June,  1792,  this  tract  was 
an  island  in  the  Ohio  River,  and  was  thus 
within  her  boundaries,  which  had  been  pre- 
scribed by  the  Act  of  Virginia  creating  the 
District  of  Kentucky.  The  territory  assigned 
to  her  was  bounded  on  the  north  by  the  ter- 
ritory ceded  by  Virginia  to  the  United  States. 
The  tract  in  controversy  was  then  and  has 
ever  since  been  called  Green  River  Island. 
Kentucky  founds  her  claim  to  its  possession 


and  to  jurisdiction  over  it  upon  the  alleged 
ground  that  at  tliat  time  the  River  Ohio  ran 
north  of  it,  and  her  boundaries  extended  to 
low- water  mark  on  the  north  side  of  tlie 
river;  also  upon  her  long  undisturbed  poe- 
sossion  of  the  premises,  and  the  recognition 
of  her  rights  by  the  legislation  of  Indiana. 
Indiana  rests  her  claim  also  upun  the  bound- 
aries assigned  to  her  when  she  was  admitted 
into  the  Union  on  the  11th  of  December, 
1816,  of  which  the  southern  line  was  desig- 
nated "as  the  River  Ohio  from  the  mouth  ol 
the  Great  Miami  River  to  the  mouth  of  the 
Wabash."  This  boundary,  as  she  alleges, 
embraces  the  island  in  question,  she  contend- 
ing that  the  river  then  mu  south  of  it,  and 
that  a  mere  bayou  separated  it  from  the  main 
land  on  the.  north. 

The  territory  lying  north  and  west  of  the 
Ohio,  embracing  the  State  of  Indiana,  as 
well  as  the  territory  lying  south  of  that 
river,  embracing  the  State  of  Kentucky,  was, 
previous  to  1776,  and  down  to  the  cession  ol 
the  same  to  the  United  States,  held  by  the 
State  of  Virginia.  Indeed,  that  Common- 
wealth claimed  that  all  the  territory  lying 
north  of  the  Ohio  River  and  west  of  the  Alle- 
ghanies  and  extending  to  the  Mississippi 
was  within  her  chartered  limits.  As  stuped 
by  Chiff  Justice  Marshall,  in  JIandltf  v.  Ai^ 
tfwny,  18  U.  S.  5  Wheat.  374,  3TG  [5:  118], 
at  an  early  period  of  the  Revolutionary  War, 
"the  question  whether  the  immense  tracts  of 
unsettled  country  which  lay  within  the  char- 
ters of  particular  States  ought  to  be  consid- 
ered as  the  property  of  those  States  or  as  an 
acquisition  made  by  the  arms  of  all  for  the 
benefit  of  all,  convulsed  our  confederacy  and 
threatened  its  existence."  To  remove  this 
cause  of  disturbance.  Congress  in  September, 
1780,  passed  a  resolution  recommending  **!€ 
the  several  States  having  claims  to  waste  and 
unappropriated  lands  in  the  western  country, 
a  liberal  cession  to  the  United  States  of  s 
portion  of  their  respective  claims,  for  the 
common  benefit  of  the  Union."  The  Com- 
monwealth  of  Virginia  yielded  to  this  rec- 
ommendation, and  on  the  20th  of  December, 
1783,  an  Act  was  passed  by  her  Legislature 
authorizing  her  delegates  in  Congress  to  con- 
vey to  the  United  States  all  her  right,  title 
and  claim,  as  well  of  soil  as  of  jurisdiction, 
"to  the  territory  or  tract  of  country  within 
the  limits  of  the  Virginia  character,  situate, 
iving  and  being  to  the  nortliwest  of  the  RiTei 
Ohio,**  subject  to  certain  conditions,  amons 
which  was  that  the  territory  should  be  laifl 
out  and  formed  into  States  containing  a  suit- 
able extent  of  territory,  not  less  than  oni 
hundred  nor  more  than  one  hundred  and  flitj 
miles  square,  or  as  near  thereto  as  the  cir- 
cumstances would  admit,  and  that  the  Statei 
so  formed  should  be  distinct  republicaE 
States,  and  admitted  members  of  the  Federal 
Union,  having  the  same  rights,  sovereign^, 
freedom  and  independence  as  the  other  Statak 
In  pursuance  of  this  Act  the  delegates  ia 
Congress,  on  the  1st  of  March,  1784,  executed 
a  formal  deed  ceding  to  the  United  States  all 
the  riffht,  title  and  claim  as  well  of  soil  ss 
of  jurisdiction  which  the  Commonwealth  had 
to  the  territory  or  tract  of  country  within  the 
limits  of  the  Virginia  charter,  "Wruate,  lying 
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ami  bet  tiff  to  the  northiDest  of  the  River  Ohio,  * ' 
for  the  uses  and  purposes  and  subject  to  the 
conditions  mentioned  in  the  Act  of  the  Ck)m- 
monwcHlth. 

By  the  Act  of  Congress  of  July  18,  1787, 
entitled  "An  Ordinance  for  the  Government 
of  the  Territory  of  the  United  States  North- 
west of  the  River  Ohio,"  a  modification  was 
made  of  the  terms  of  the  cession  of  Virginia, 
to  the  effect  that  there  should  be  formed  in 
15]  the  ceded  territory  not  less  than  three  nor 
more  than  five  States,  the  fixed  and  estab- 
lished boundaries  of  which  were  designated, 
and  of  which  the  Ohio  River  was  declared  to 
be  one. 

As  thus  seen,  the  territory  ceded  by  the 
State  of  Virginia  to  the  United  States,  out 
of  which  the  State  of  Indiana  was  formed, 
lay  northwest  of  the  Ohio  River.  The  first 
inquiry,  therefo'-e,  is  as  to  what  line  on  the 
river  must  be  deemed  the  southern  boundary 
of  the  territory  ceded,  or,  in  other  words. 
How  far  did  the  jurisdiction  of  Kentucky 
extend  on  the  other  side  of  the  river?  Early 
in  the  history  of  the  State,  doubts  were  raised 
on  this  point,  and  to  quiet  them,  its  Legis- 
lature, on  the  27th  of  January,  1810,  passed 
the  following  Act  declaring  the  boundaries 
of  certain  counties  in  the  Commonwealth: 

*•  Whereas  doubts  are  suggested  whether  the 
counties  calling  for  the  River  Ohio  as  the 
boundary  line  extend  to  the  state  line  on  the 
northwest  side  of  siiid  river,  or  whether  the 
margin  of  the  southeast  side  is  the  limit  of 
the  counties;  to  explain  which 

"  Be  it  enacted  by  the  General  Assembly,  That 
each  county  of  this  Commonwealth,  calling 
lor  the  River  Ohio  as  the  boundary  line,  shall 
be  considered  as  bounded  in  that  particular 
by  the  state  line  on  tlie  northwest  side  of  said 
river,  and  the  bed  of  the  river  and  the  islands 
therefore  shall  be  within  the  respective  coun- 
ties holding  the  main  land  opposite  thereto, 
within  this  State,  and  the  several  county  tri- 
bunals shall  hold  jurisdiction  accordingly.'' 
(Statute  Law  of  Kentucky,  vol.  1,  268.) 

Upon  this  question  of  boundary  we  also 
have,  happily,  a  decision  of  this  court  ren- 
dered so  early  as  1820.  In  Edndly  v.  An- 
thony, 18  U.  S.  5  Wheat.  374  [5 :  113],  eject- 
ment was  brought  to  recover  land  which  the 
plaintiff  claimed  under  a  grant  from  the  State 
of  Kentucky,  while  the  defendants  held  under 
a  grant  from  the  United  States,  and  the  title 
depended  upon  the  question  whether  the  land 
lay  in  the  State  of  Kentucky  or  in  the  State 
of  Indiana.  It  was  separated  from  the  main 
land  of  Indiana  by  a  bayou,  a  small  channel, 
which  made  out  of  the  Ohio,  and  entered 
tliat  river  again  a  few  miles  below.  This 
bayou  was  from  four  to  five  poles  wide  and 
^]  its  bed  was  dry  during  a  portion  of  the  year. 
The  court  said  that  tlie  question  whether  the 
land  lay  within  the  State  of  Kentucky  or  of 
Indiana  depended  chiefiy  upon  the  Land  Law 
of  Virginia  and  on  the  cession  of  that  State 
to  the  United  States.  And  in  determining 
this  question  it  went  into  the  consideration 
of  the  proper  construction  to  be  given  to  the 
deed  of  cession,  and  reached  the  conclusion 
that  the  boundary  between  the  States  was  at 

ite  u.  s. 


low-water  mark  on  the  northwest  side  of  the 
river. 

**Jn pursuing  this  inquiry,"  said  the  court, 
"we  must  recollect,  tliat  it  is  not  the  bank 
of  the  river,  but  the  river  itself,  at  which 
the  cession  of  Virginia  commences.  She 
conveys  to  Congress  all  her  ri^ht  to  the 
territory  'situate,  l^ing  and  being  to  the 
northwest  of  the  River  Ohio.*  And  this 
territory,  according  to  express  stipulation,  is 
to  be  laid  off  into  independent  States.  These 
States,  then,  are  to  nave  the  river  itself, 
wherever  that  may  be,  for  their  boundary. 
This  is  a  natural  boundary,  and  in  establish- 
ing it  Virginia  must  have  had  in  view  the 
convenience  of  the  future  population  of  the 
country.  When  a  great  river  is  the  loundary 
between  two  nations  or  States,  if  the  original 
property  is  in  neither,  and  there  be  no  con- 
vention respecting  it,  each  holds  to  the  mid- 
dle of  the  stream.  But  when,  as  in  this  case, 
one  State  is  the  original  proprietor  and  grants 
the  territory  on  one  side  only,  it  retains  the 
river  within  its  own  domain,  and  the  newly- 
created  State  extends  to  the  river  only.  The 
river,  however,  is  its  boundary.  .  .  If, 
instead  of  an  annual  and  somewhat  irregular 
rising  and  falling  of  the  river,  it  was  a 
daily  and  almost  regular  ebbing  and  fiow- 
ing  of  the  tide,  it  would  not  be  rioubted  that 
a  country  bounded  by  the  river  would  extend 
to  low-water  mark.  This  rule  has  been  es- 
tablished by  the  common  consent  of  mankind. 
It  is  founded  on  common  convenience.  Even 
when  a  State  retains  its  dominion  over  a 
river  which  constitutes  the  boundary  between 
itself  and  another  State,  it  would  be  ex- 
tremely inconvenient  to  extend  its  dominion 
over  the  land  on  the  other  side  which  was 
left  bare  by  the  receding  of  the  water.  And 
this  inconvenience  is  not  less  where  the  rising 
and  falling  is  annual  than  where  it  is  diur- 
nal. Wherever  the  river  is  a  boundary  be-  f-^,. 
tween  States,  it  is  the  main,  the  permanent  I  ^^'. 
river,  which  constitutes  that  boundary  ;  and 
the  mind  will  find  itself  embarrassed  with 
insurmountable  diflUculty  in  attempting  to 
draw  any  other  line  than  the  low- water  mark. 
When  the  State  of  Virginia  made  the  Ohio 
the  boundary  of  States,  she  must  have  in- 
tended the  ^reat  River  Ohio,  and  not  a  nar- 
row bayou  into  which  its  waters  occasionally 
run.  All  the  inconvenience  which  would 
result  from  attaching  a  narrow  strip  of 
country  lying  on  the  northwest  side  of  that 
noble  river  to  the  States  on  its  southeastern 
side,  would  result  from  attaching  to  Ken- 
tucky, the  State  on  its  southeastern  border, 
a  boay  of  land  lying  northwest  of  the  real 
river,  and  divided  from  the  main  land  only 
by  a  narrow 'channel,  through  the  whole  of 
which  the  waters  of  the  river  do  not  pass 
until  they  rise  ten  feet  above  the  low- water 
mark.  ** 

This  decision  has  been  followed  by  the 
courts  of  Kentucky.  See  Church  v.  Cham- 
bers, 3  Dana,  279 ;  McFarland  v.  McKnight, 
6  B.  Mon.  510 ;  Fleming  v.  Kenney,  4  J.  J. 
Marsh.  158 ;  McFaU  v.  Gomm^on'wealth,  2  Met. 
(Ky.)  894.  In  this  last  case,  the  defendant, 
a  justice  of  the  peace  for  a  Cincinnati  town- 
ship, in  the  State  of  Ohio,  solemnized  a 
marriage  on  a  ferryboat  upon  tbft  0\v\^^vi^^% 
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midway  between  Newport  in  Kentucky  and 
Cincinnati  in  Ohio,  and  was  Indicted  in  the 
courts  of  Kentucky  for  unlawfully  solem- 
nizing a  marriage,  and  was  convicted  of  the 
offense,  he  not  havins^  been  authorized  to  per- 
form that  ceremony  by  the  county  court  of 
that  State.  The  Court  of  Appeals  of  Ken- 
tucky in  affirming  the  conviction  referred  to 
the  authority  of  Handly  v.  Anthony^  and 
said:  *'That  the  boundary  and  jurisdiction 
of  the  State  of  Kentucky  rightfully  extend 
to  low-water  mark  on  the  western  or  north- 
western side  of  the  River  Ohio  must  now  be 
considered  as  settled."  The  same  doctrine 
was  maintained  in  Commonioealth  v.  Qamer,  8 
Gratt.  655,  by  the  General  Court  of  Virginia, 
at  its  June  Term,  1846,  after  elaborate  con- 
sideration, against  the  earnest  contention  of 
some  of  its  judges  that  the  jurisdiction  of 
the  State  after  the  cession  extended  to  the 
line  of  high- water  mark  on  the  northwest 
side  of  the  river. 

We  agree  with  the  observations  of  the 
court  in  HaruUy  v.  Anthony,  that  great  in- 
f^nni  convenience  would  have  followed  if  land  on 
|ousj  gmjer  side  of  the  river,  that  was  separated 
from  the  main  land  onlv  by  a  mere  bayou, 
which  did  not  appear  to  have  ever  been  navi- 
gable, and  was  dry  a  portion  of  the  year, 
had  been  attached  to  the  Jurisdiction  of  the 
State  on  the  opposite  side  of  the  river; 
and,  in  the  absence  of  proof  that  the  waters 
of  the  river  once  flowed  between  the  tract  in 
controversy  in  this  case,  and  the  main  land 
of  Indiana,  we  should  feel  compelled  to  hold 
that  it  was  properly  within  the  jurisdiction 
of  the  latter  State.  But  the  question  here  is 
not,  as  if  the  point  were  raised  to-day  for 
the  first  time,  to  what  State  the  tract,  from 
its  situation,  would  now  be  assigned,  but 
whether  it  was  at  the  time  of  the  cession  of 
the  territorv  to  the  United  States,  or  more 
properly  when  Kentucky  became  a  State, 
separated  from  the  main  land  of  Indiana  by 
the  waters  of  the  Ohio  River.  Undoubtedly, 
in  the  present  condition  of  the  tract,  it  would 
be  more  convenient  for  the  State  of  Indiana 
if  the  main  river  were  held  to  be  the  proper 
boundary  between  the  two  States.  Tlmt, 
however,  is  a  matter  for  arrangement  and 
settlement  between  the  States  tliemselves, 
with  the  consent  of  Congress.  If  when  Ken- 
tucky became  a  State  on  the  1st  of  June, 
1792,  the  waters  of  the  Ohio  River  ran  be- 
tween that  tract,  known  as  Green  River 
Island,  and  the  main  body  of  the  State  of 
Indiana,  her  ri^ht  to  it  follows  from  the  fact 
that  her  jurisdiction  extended  at  that  time 
to  low-water  mark  on  the  northwest  side  of 
the  river.  She  succeeded  to  the  ancient  riglit 
and  possession  of  Virginia,  and  they  could 
not  be  affected  by  any  subsequent  change  of 
the  Ohio  River,  or  by  the  fact  that  the  chan- 
nel in  which  that  river  once  ran  is  now  filled 
up  from  a  variety  of  causes,  natural  and  arti- 
ficial, 80  that  parties  can  pass  on  dry  land 
from  the  tract  in  controversy  to  the  State  of 
Indiana.  Its  waters  mieht  so  depart  from 
its  ancient  cliannel  as  to  leave  on  the  opposite 
side  of  the  river  entire  counties  of  Kentucky, 
and  the  principle  upon  which  her  jurisdic- 
tion would  then  be  determined  is  precisely 
ihsi  which  must  control  in  this  case.    Mu- 

MSS 


Bouri  v.  Kentucky,  78  U.  8.  11  Wall.  896^ 
401  po :  116,  118].  Her  dominion  and  Juris- 
diction continue  as  they  existed  at  the  tinM 
she  was  admitted  into  the  Union,  unaffected 
by  the  action  of  the  forces  of  nature  upon 
the  course  of  the  river. 

The  question  then  becomes  one  of  fad: 
Did  the  waters  of  the  Ohio  pass  between 
Green  River  Island  and  the  main  land  of  In- 
diana  when  Kentucky  became  a  State  and  ha 
boundaries  were  established?  There  is  mudi 
evidence  introduced  on  the  part  of  Indians 
to  show  that  since  her  admission  into  the 
Union  the  Ohio  River  has  not  passed  between 
tiie  island  and  the  main  land  except  at  1d< 
tervals  of  hi^h  water ;  and  tliat  at  low  watei 
the  main  land  has  been  accessible  for  portions 
at  least  of  the  year  from  the  island,  free 
from  any  water  obstructions.  Aside  from 
the  speculations  of  geologists,  which  an 
not  of  a  very  convincing  character,  the  evi- 
dence consisted  principally  of  the  recollec- 
tions of  witnesses,  which  were  more  or  leu 
vague  and  imperfect.  Apart  from  those 
speculative  theories,  she  produced  no  eri- 
dence  that  at  the  time  the  cession  was  made 
by  Virginia  to  the  United  States  in  1784,  oi 
when  Kentucky  became  a  State,  the  tract  wai 
attached  to  and  formed  a  part  of  the  territory 
then  ceded,  out  of  which  the  State  of  Indians 
was  created,  or  that  the  waters  of  the  Ohio 
did  not  run  between  it  and  the  main  land  oi 
Indiana  so  as  to  justify  its  desiguation  as  an 
island  in  the  river,  finch  evidence  has  also 
been  given  on  that  subject  by  Kentucky, 
and  a  great  number  of  transactions  shown, 
which  proceeded  upon  the  assumption  thai 
the  tract  was  within  the  jurisdiction  of  that 
State.  It  is  clear,  we  think,  from  the  whole 
testimony,  that  at  an  early  day  after  Ken- 
tucky became  a  State,  the  channel  between 
the  island  and  the  main  land  of  Indiana  wii 
often  filled  with  water  the  whole  year  and 
sometimes  to  the  width  of  two  hundred 
yards ;  and  that  water  passed  through  it,  ol 
more  or  less  depth,  the  greater  part  of  the 
year,  until  down  to  a  period  subsequent  to 
the  admission  of  Indiana  into  the  Union. 

But  above  all  the  evidence  of  former  trans- 
actions, and  of  ancient  witnesses,  and  of 
geological  speculations,  there  are  some  un- 
controverted  facts  in  the  case  which  lead  ooi 
judgment  irresistibly  to  a  conclusion  in  favoi 
of  the  claim  of  Kentucky.  It  was  ovei 
seventy  years  after  Indiana  became  a  State 
before  this  suit  was  commenced,  and  during 
all  Uiis  period  she  never  asserteid  any  claim 
by  legal  proceeding  to  the  tract  in  question. 
She  states  in  her  bill  tliat  all  the  time  since 
her  admission  Kentucky  has  claimed  the 
Green  River  Island  to  be  within  her  limita 
;  and  has  assorted  and  exercised  jurisdiction 
over  it,  and  thus  excluded  Indiana  therefrom, 
in  defiance  of  her  authority  and  contrary  tfl 
her  rights.  Why  then  did  she  delay  to  assert 
by  proper  proceedings  her  claim  to  the  prem< 
ises?  On  the  day  she  became  a  State  bei 
right  to  Green  River  Island,  if  she  ever  had 
any;  was  as  perfect  and  complete  as  it  evei 
could  be.  On  that  day,  according  to  the  al- 
legations of  her  bill  of  complaint,  Kentuckj 
was  claiming  and  exercising,  and  has  done 
so  ever  since,  the  rights  of  sovereignty,  botii 
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to  soil  and  jurisdiction,  over  the  land. 
On  that  day,  and  for  many  years  afterwards, 
as  justly  and  forcibly  observed  by  counsel, 
there  were  perhaps  scores  of  living  witnesses 
whose  testimony  would  have  settled,  to  the 
exclusion  of  a  reasonable  doubt,  the  pivotal 
fact  upon  which  the  rights  of  the  two  States 
now  hinge,  and  yet  she  waited  for  over 
•evcnty  years  before  asserting  any  claim 
whatever  to  the  island,  and  during  all  those 
years  she  never  exercised  or  attempted  to 
exercise  a  single  ri^ht  of  sovereignty  or 
ownership  over  its  soil.  It  is  not  shown,  as 
he  adds,  that  an  olViccr  of  hers  executed  any 
process,  civil  or  criminal,  within  it,  or  that 
a  citizen  residing  upon  it  was  a  voter  at  her 
polls,  or  a  juror  in  her  courts,  or  that  a  deed 
to  any  of  its  lands  is  to  be  found  on  her  rec- 
ords, or  that  any  taxes  were  collected  from 
residents  upon  it  for  her  revenues. 

This  long  acquiescence  in  the  exercise  by 
Kentucky  of  dominion  and  jurisdiction  over 
the  island  is  more  potential  than  the  recol- 
lections of  all  the  witnesses  produced  on 
either  side.  Such  acquiescnce  in  the  asser- 
tion of  authority  by  the  State  of  Kentucky, 
such  omission  to  take  any  steps  to  assert  her 
present  claim  by  the  State  of  Intliaua,  can 
only  be  regarded  aa  a  recognition  of  the 
right  of  Kentucky  too  plain  to  be  overcome, 
except  by  the  clearest  and  most  unquestioned 
proof.  It  is  a  principle  of  public  law  uni- 
versally recognized,  that  long  acquiescence 
in  the  possession  of  territory  and  m  the  ex- 
ercise of  dominion  and  sovereignty  over  it, 
is  conclusive  of  the  nation*s  title  and  right- 
ful authority.  In  the  case  of  Rhode  Island 
V.  MussfichusetU,  45  U.  8.  4  How.  691,  639 
ril :  1116,  1137],  this  courts  speaking  of  the 
long  possession  of  Massachusetts,  and  the 
delays  in  alleging  any  mistake  in  the  action 
of  the  commissioners  of  the  Colonies,  said  : 
^Surely  this,  connected  with  the  lapse  of 
time,  must  remove  all  doubts  as  to  the  right 
of  the  respondent  under  the  agreements  of 
1711  and  1718.  No  human  transactions  are 
unaffected  by  time.  Its  influence  is  seen  on 
all  things  subject  to  change.  And  this  is 
peculiarly  the  case  in  regard  to  matters 
which  rest  in  memory,  and  which  conse- 
quently fade  with  the  lapse  of  time  and  fall 
with  the  lives  of  individuals.  For  the  se- 
curity of  rights,  whether  of  States  or  indi- 
viduals, long  possession  under  a  claim  of 
title  is  protected.  And  there  is  no  contro- 
versy in  which  this  great  principle  may  be 
invoked  with  greater  justice  and  propriety 
than  in  a  case  of  disputed  boundary.  ** 

Vattel,  in  his  Law  of  Nations,  speaking 
on  the  same  subject,  says :  "The  tranquillity 
of  the  people,  the  safety  of  states,  the  hap- 

Siness  of  the  human  race  do  not  allow  that 
le  possessions,  empire  and  other  rights  of 
Dations  should  remain  unccrt^iin,  subject  to 
dispute  and  ever  ready  to  ocaision  bloody 
wars.  Between  nations,  therefore,  it  becomes 
necessary  to  admit  prescription  founded  on 
length  of  time  as  a  valid  and  incontestabli: 
title.**  Book  II.,  chap.  11,  sec.  149.  And 
Wheaton,  in  his  International  Law,  says: 
•The  writers  on  national  law  have  questioned 
how  far  that  peculiar  species  of  presumption, 
arising  from  the   lapse  of  time,  which   is 


called  preaeriptton,  is  justlv  applicable  as 
between  nation  and  nation ;  but  the  constant 
and  approved  practice  of  nations  shows  that 
by  whatever  name  it  be  called,  the  uninter- 
rupted possession  of  territory  or  other  prop- 
erty for  a  certain  length  of  time  by  one  state 
excludes  the  claim  of  every  other  in  the  same 
manner  as,  by  the  law  of  nature  and  the 
municipal  code  of  every  civilized  nation,  a 
similar  possession  by  an  individual  excludes 
the  claim  of  every  other  person  to  the  article  [51 J 
of  property  in  question.**  Part  II.,  chap. 
IV.,  §  164.  Potential  as  are  the  consider- 
ations drawn  from  the  long  silence  and  ac- 
quiescence of  Indiana  in  the  claim  and  pre- 
tensions of  Kentucky,  her  affirmative  action 
is  not  the  less  persuasive  in  favor  of  Ken- 
tucky's claim,  it  appears  that  on  March 
26,  1804,  Congress  authorized  a  survey  into 
townships,  six  miles  square,  of  the  public 
lands  north  of  the  Ohio  River  and  east  of 
the  Mississippi  River.  Chap.  85,  2  Stat. 
277.  Under  this  Act  a  survey  was  made  of 
the  land  in  the  vicinity  of  Green  River  Island 
in  the  month  of  December,  1805,  and  in  April, 
1806,  and  it  did  not  include  the  island  within 
the  territory  north  of  the  Ohio,  but  treated 
the  bank  of  the  bayou  or  channel  north  of 
the  island  as  the  bank  of  that  river.  The 
notes  of  this  survey  were  given  in  evidence 
and  show  conclusively  that  the  officers  of  the 
government  at  that  time  did  not  consider  the 
tract  in  controversy  as  forming  any  part  of 
the  territory  of  Indiana,  but  did  consider 
that  the  waters  of  the  Ohio  River  running 
north  of  it  made  the  tract  now  in  controversy 
an  island  of  the  river.  This  survey  from 
the  time  it  was  made  has  been  regarded  as 
establishing  the  fact  that  the  southern  bound- 
ary of  Indiana  lies  north  of  the  island.  It 
is  now  insisted  that  the  lines  of  this  survey 
were  intended  merely  as  meander  lines  run 
for  the  purpose  of  defining  the  sinuosity  of 
the  bank  and  the  means  ox  ascertaining  the 
quantity  of  land  then  subject  to  sale,  and 
were  not  intended  as  a  boundary  line  of  tlie 
island.  Conceding,  for  the  purposes  of  this 
case,  that  this  is  true,  so  far  as  related  to  the 
fixing  of  the  precise  line  of  low- water  mark, 
to  which  the  territory  of  Indiana  extended, 
it  does  not  affect  the  force  of  the  survey,  as 
evidence  that  the  island  was  not  included 
within  that  teiritory,  according  to  the  judg- 
ment at  that  time  of  the  surveying  officers 
of  the  United  States.  With  knowledge  of 
this  survey,  the  Legislature  of  that  State,  on 
the  27th  of  February,  1875,  passed  an  Act 
entitled  **An  Act  to  Ascertain  the  Location 
of  the  Boundary  Line  between  the  States  of 
Indiana  and  Kentucky  above  and  near  Evans- 
ville,  and  Making  the  Same  Evidence  in  any 
Dispute.**  This  Act  recited  that  difficulty 
and  dispute  had  arisen  between  the  owners  [^^ 
of  land  in  Indiana  and  Kentucky  in  regard 
to  the  boundary  line  between  the  two  States, 
and  that  such  difficulty  involved  the  title  to 
large  tracts  of  land  above  and  near  the  line 
between  Green  River  Island  and  the  State  of 
Indiana,  and  empowered  and  directed  the 
governor  to  select  a  commissioner,  who  should 
be  a  resident  of  the  State  and  a  practical 
surveyor,  to  act  with  a  similar  commissioner 
to  be  appointed  by  the  govemiot  ol  ^voXmOc:^  \ 
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and  provided  that  the  two  commissioners  so  the  acquisition  from  the  latter  State  of  all 

selected  should  make  a  survey  of  the  line  her  ri;;lits  of  jurisdiction  and  soil  over  tha 

dividing  the  States,  beginning  at  the  head  Green  liivcr  Ishuid  and  her  claim  for  anj 

of  Qreen  River  Island  near  and  opposite  to  ground  on  the  Indiana   side  of  the  river  at 

the  mouth   of    Green    River,    and    running  s;iid  island,  or  to  establish  the  line  bctweeo 

thence  down  tlie  Ohio  River  to  !the  lower  the  States  by  surveys,   to  be  made  in  such 

end  of  the  island.  manner  as  they  might  deem  just ;   provided 

The  second  and  third  sections  of  this  Act  that  tlie  governor  of   Kentucky  sliould   bo 

are  as  follows :  authoriTcd  to  enter  into  the  agri'cment  by  the 

-See.  8.  In  running  said  line  the  said  com-  f.^s!!l?*"r?.„'!f,,V';*i  &„^"Ji!Ilt»r'*Al^ 

missioners  shall  consult  and  be  governctl  by  S?  '^"  f^^}'l  ^  "k^  "f  "'?,J!^f„,[^f? 

the  surveys  originally  made  by  tlie  govern-  *P"*  *^  »*'J"«'  ""*  boundarv  line  failing, 

ment  of  the  Unftcd  Stotes  when  such  furveys  *''"  governor  was  authorized  to  direct  ^ 

we  not  kTconsistcnt  with  each  other,   and  P«»«c"t'on  in  tliis,  court  of  a  suit  for  the 

they  shall  establish  and  mark  projKir  liionu-  ^''5*         '****"'"*'"°«   ^'^  •*"'"'«   "» 

™«V'Z^ni*?'f„aV.°^«i''a'l,T'2Lrn^?„.?f^^  Now.   whilst  no  agreement  between  tte 

"-^S^  ^^*'w^thin'tefda'v,\rJmS  Sta.«  would  1^  of  ^  validity  under  th. 

k7«v/.    w.     ,,  .w**  «    ,jL.      ,»^  «  ciai^.  aast»a.iki^  Qoustltut lou  without  thc  couscnt  of  ConCTcss. 

such  survey  and  establishing  said  line,  said  ^u!l  li:^    ""„«„  «,«^«  ^T?i^^!,«  ^^  «;1**4^* 

J^rinlr":  futW"n^frdrA„*?ioTo*i  -tlon'Sf  t^cTi^o  S^'^oTd^iolTh^e^S 

ilf •tS''<S*urti"and'°disfcs^Tnd'Tth  ),<'S-'»C'""tT  *''*''  !"f  tl*  ""*  ^"  •"'*^- 

marks  and  monuments  made  and  established.  ^r^,y^J^J't^;P2'^^i^,^'?:^Z''^ 

and  sign  and  acknowledge  the  same    befori  ^ffill^'r'"  «ie  offlws  designated   n  the  Acta. 

r,-./l5ii«^,  ...lY.^X^  t^  ♦.i-«  ^.L-n^Jnii-.  Still  tl'c  Law  of  Indiana  authorizing  the  line 

some  otliccr  authorized  to  take  acknowledg-  ^    ^  ^  ^  ^    accordance  with  the  survey  of 

ments  of  deeds,  which  writing,  so  acknowl-  ♦;;„  ir'iVLi  ofJil.   /„„,i  „«  „fw  „..  IT-jI 

edged,  shall  te  lecordeti  in  the  recorder's  i'Ali;"*^^  ^^Z  ^imn    »ifh„^?^h  S.^ 

ofttco  in  the  Counties  of  Vanderburgh  and  •""*?*  H"*  **"*  *?  ^^^'  *'V  ""^*'  **  ^'* 

Warrick,  and  the  original  file  in  the  «?«ce  of  rtrJaTS^thr^u^nS  ?y°o?^f  ^i*S 

t  STth^^r^alli'^Ui^iv^'  -"  r'^-^  «-  island.  thoJh  it  wa.  un- 

aIw^^  1^  « J«  /^*  Vi.r  ^«^  ^  Xi^aZZr.*  certain  where  the  line  should  be   drawn  on 

aenoe  in  any  of  tlie  courts  of  tliis  otate  of  ..  ^  *  ^j    4„«e«%.,y»K   «.   fu^   y.i.»»»»i    ^*  *u^ 

the  boundary  line  between  the  States  of  In-  ^^^  '^l^'^^"^™^??^'"   the   channel    of  the 

d^ana^and  Kentucky,  between  the  pointo  on  bayou  had  been  tiled  up      It  is  an  admiasioQ 

said  Green  River  Island  heretofore  in§?cated.''  r^^lf  ^hrsk^^^^^S^n^^^^^^^^^^ 

An  appropriation  was  also  made  for  the  from  the  time  it  was  admitted  into  the  Union 

survey.  up  to  the  passage  of  that  Act,  in  tlie  claim 

An  Act  of  similar  purport  had  been  passed  and  jurisdiction  of  Kentucky.   Independently 

bv  the  State  of  Kentucky  on  the  23d  of  April,  of  the  necessity  of  obtaining  the  consent  of 

1873,  authorizing  the  governor  of  that  State  Congress  to  the  execution  of  any  agreement 

to  appoint  a  surveyor  to  act  with  the  person  between  the  two  States,  it  was  competent  for 

electca  by  the  governor  of  Indiana  and  make  the  State  of  Indiana  to  provide  for  a  survey 

mM^       a  survey  of  the  line.     In  pursuance  of  these  of  a  line  already  establislicd,  and  to  make 

''       Acts  the  States  each  appointed  a  commissioner  such  survey  evidence  in  subsequent  contfo> 

to  survey  the  line.    The  commissioners  ac-  versies  upon  the  subject, 
cordingly,  in  1877,  made  a  survey,  and  ran      Whilst  on  the  part  of  Indiana  there  was  a 

a  line  on  the  north  side  of  Green  River  Island,  want  of  afllrmative  action  in  the  assertion  of 

and  also  of  the  small  tract  known  as  Buclc  her  present  claim,  and  a  general  acquiescenos 

Island.     In  doing  this,   they   followed   the  in  the  claim  of  Kentucky,  there  was  aOlrma* 

lines  of  the  United   States  survey  of   1800.  tive  action  on  the  part  of  Kentucky  in  the  as- 

By  this  survey  both  these  islands  were  left  sertion  of  her  rights,  as  we  liave  seen  by  ths 

witliin  the  State  of  Kentucky.     Complaint  Law  declaring  the  boundaries  of  her  counties 

being  made  of  the  action  of  the  commis-  on  the  Ohio  River,  passed  in  January,  1810; 

sioners  in   running  the    line  on    the  high  and  there  was  action  taken  in  the  courts  of 

bank,  the  governor  of  Indiana  directed  the  the  United  States  and  of  the  State  by  parties 

commissioner  of  that  State  to  suspend  any  claiming  under  her  or  her  grantor,  ana  Uiers 

furtlier  action  under  the  Act,  and  subsequently  was  also  action  by  her  officers  in  the  asser- 

visited  Evansville,  a  city  in  Indiana,  north-  tion  of  her  authority  over  the  laud;  all  of 

west  of  the  island,  and  near  the  survey  made,  which  tends  to  support  the  claim  of  rightful 

and  examined  the  line  of  the  survey,  and  in  jurisdiction.    It  at  least  shows  that  her  claim 

a  subsequent  letter  to  thecommissioners  stated  was  never  abandoned  by  her  or  her  people. 

that  the  line  thus  run  did  not  in  any  part  On  the  10th  of  February,  1784,  Virginia  ia- 

conform  to  the  low- water  mark  of  the  river,  sued  a  military  land  warrant  to  one  Joim 

but  that  the  greater  part  was  upon  the  bank.  Slaughter.    In  March,  1785,   Slaughter  had 

and  thb  residue  at  a  aistance  from  it,  leaving  a  tract  of  six  hundred  acres  surveyed,  npoii 

a  tract  of  land  between  it  and  the  river.  which   he  located  a  part   of    that   warranty 

Subsequently   the  Legislature  of  Indiana,  and  the  tract   was  conveyed  to  him  by  the 

upon  the  recommendation  of  the  governor,  Commonwealth  of  Virginia  on  the  idth  of 

repealed  the  law  authorizing  the  survey,  and  Febniary,  1700,  by  patent,  in  which  the  land 

on  the  14th  of  March,    1877,  passed  an  Act  was  described  by  metes  and  bounds  as  lyittff 

authorizing  the  governor  to  enter  into  nego-  in  the  district  set  apart  for  the  officers  aaS 

tIatiooM  with  the  governor  of  Kentucky  for  soldiers  of  the  Virginia  Continental   Line. 

M4  tMU.B» 
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on  the  first  urge  island  in  the  Ohio  below 
the  mouth  of  Green  Uivcr.  That  islam)  was 
Oreen  River  Island.  In  ScptcnibtT,  1821, 
Slaughter's  heirs,  who  were  residonts  of  Vir- 
ginia, broii;;ht  a  suit  in  eiectment  in  tlie 
Circuit  Court  of  the  Unit-ed  States  for  tlic 
District  of  Kentucky,  to  recover  the  land 
conveyed  to  their  ancestor  by  this  patent, 
against  Garrett  and  others,  who  were  in  pos- 
se&sion.  The  cause  was  not  tried  until 
18tU,  when  the  plaintiffs,  who  relied  entirely 
upon  the  validity  of  the  patent  to  Slaughter, 
recovered  jud;;inent  and  were  awarded  resti- 
tution of  the  premises.  When  the  marshal 
went  upon  tlie  land  to  execute  the  writ  for 
its  possession,  he  was  accompanied  by  one 
Levi  Jones,  who  claimed  to  have  an  equita- 
ble title  under  Slaughter's  heirs,  and  was 
there  to  receive  possession.  Garrett,  one  of 
tiie  defendants,  concluded  to  purchase  one 
hundred  acres  of  the  land  iipon  which  he 
was  living  from  Jones,  and  for  part  of  the 
purchase  monev  executed  to  Jones  his  note. 
Jones  assignefl  this  note  to  James  House, 
who  in  turn  af^signed  it  to  Jackscm  McLean. 
lIcIxMin  brou'rht  an  action  at  law  upon  the 
note  in  the  Circuit  Court  of  H<mderson 
County,  in  Kcntuckv,  in  which  he  recovered 
Judgment  by  default,  and  sued  out  a  writ 
of  execution,  whereupon  Garrett  filed  a  bill 
in  equity  in  the  Siune  court,  making  Jones 
and  j^ouse  co-defendants  with  Mclxian,  to 
enjoin  the  enforcement  of  tlie  judgment  of 
law  upon  the  following,  among  other, 
grounds:  first,  that  the  process  in  the  com- 
mon-law action  had  been  served  upon  him 
at  his  residence  on  Grc*en  Hi  vcr  Island,  which 
was  not  within  the  territorial  limits  of  the 
State  of  Kentucky,  but  beyond  the  jurisdic- 
tion of  the  court,  and  that  therefore  the 
service  of  process,  judgment  and  execution 
were  null  and  void ;  second,  that  neither 
Jones,  nor  Slaughter,  under  whom  he 
claimed,  had  ever  had  a  valid  title  to  the 
land  which  Jones  had  sold  him,  because  the 
military'  land  warrant  upon  which  Slaugh- 
ter's patent  had  been  issued  could  not  be  lo- 
cated upon  land  which  lay  northwest  of  the 
Ohio  and  north  of  the  mouth  of  the  Green 
River.  As  evidence  that  the  tnict  of  land  in 
controversy  lav  in  Indiana  and  not  in  ICen- 
tucky,  he  filed  a  copy  of  the  deed  of  cession 
from  Virginia  to  the  Uniteil  States  as  part  of 
his  bill.  The  question  of  Kentucky's  title 
andriglit  of  jurisdiction  over  Green  River 
Island' was  thus  put  in  issue  and  its  decision 
was  necessary  to  the  determination  of  the  case. 
Several  depositions  were  taken  bv  each  party 
upon  tlie  point,  but,  upon  a  full  hearing  of 
toe  case,  Garrett's  bill  was  dismissed,  with 
costs  and  charges.  Here  were  two  adjudica- 
tions, one  by  the  United  States  circuit  court 
and  the  other  by  a  circuit  court  of  the  State, 
that  Green  Hiver  Island  was  within  the  juris- 
diction of  Kentucky.  And  tlie  record  shows 
that  between  1818  and  1877  numerous  grants 
of  parcels  of  land  on  the  island  were  made  by 
Kentucky,  and  that  between  these  dates  taxes 
were  assessed  by  her  oflicers  upon  the  lands 
as  being  within  her  territory  and  Jurisdic- 
tion. 

We  have  spoken  of  the  character  of  the  tes- 
timony  introduced  on  the  put  of  Indiana, 


and  of  the  fact  that  it  does  not  touch  upon 
the  condition  of  the  channel  above  tlie  island 
previous  to  her  admission  as  a  State  into  tlie 
Union.  The  testimony  of  the  witnesses  in- 
troduced by  the  Slate  of  Kentucky  consisted 
to  a  great  extent  of  recollections,  which 
must  of  necessity  have  been  more  or  less  im- 
perfect. They  showed,  as  already  stated, 
that  in  former  times  at  some  periods  of  the 
year  there  was  a  large  volume  of  water 
which  passed  north  of  Green  River  Island, 
and  that  sometimes  this  volume  continued 
throughout  the  whole  year;  but  they  also 
showed  that  at  a  very  early  period  great 
changes  had  taken  place  in  the  channel  north 
of  the  island,  so  that  in  some  portions  of 
the  year  it  was  easy  to  pass  on  foot  from  the 
island  to  the  main  land. 

The  facts  as  thev  existed  at  the  time  of  the 
cession  of  Virginia  to  the  United  States,  in 
1784,  and  even  at  the  time  of  the  admission 
of  Kentucky  into  the  Union,  have  long  since 
passed  beyond  the  memory  of  man,  and 
therefore  cannot  be  established  by  oral  testi- 
mony. As  counsel  says,  the  very  grandchil- 
dren of  men  then  livinir  are  now  hoary  with 
age.  The  facts  can  onfy  be  established  as  a 
matter  of  inference  from  general  facts  in  re- 
gard to  the  condition  of  the  country,  and 
documentary  evidence  which  in  many  cases 
rises  little  above  that  of  hearsay,  such  as 
notices  by  travelers  and  maps  given  by  them 
indicating  the  position  of  the  tract  in  ques- 
tion. Of  the  latter  it  may  be  said  that  they 
all  represent  the  tract  as  an  island  in  tlie 
river. 

Great  changes  in  tlie  bed  of  the  river  were  [611 
to  be  expected  from  the  immense  volume 
and  flow  from  its  vast  water-sheds.  These 
water -sheds,  according  to  the  official  report 
of  the  Tenth  Census  of  the  United  States, 
cited  by  counsel,  comprise  over  two  hundred 
tholkind  square  miles,  and  more  than  half 
of  the  water  from  them  comes  from  east  of 
Grren  River  Island,  and  nearly  all  the  great 
watercourses  find  their  way  to  the  Ohio 
River.  That  vast  changes  should  be  made 
in  the  channel  of  that  river  from  tlie  volume 
of  water  thus  received,  and  its  impetuous 
flow  at  certain  sea.sons  wearing  away  its 
banks,  deepening  some  portions  of  the  stream 
and  filling  up  others,  was  not  surprising; 
and  that  where  large  vessels  at  one  time 
could  easily  float  should  have  become  dry 
ground  many  years  afterwards  was  but  the 
natural  effect  of  the  tremendous  forces  thus 
brought  into  operation. 

We  have  not  deemed  it  important  to  take 
up  the  testimony  of  each  of  the  numerous 
witnesses  produced  in  tlie  case  by  the  States 
of  Indiana  and  Kentucky.  It  would  serve 
no  useful  purpose  to  attempt  an  analysis  of 
the  testimony  of  each,  and  to  sliow  how  lit- 
tle and  how  much  weight  should  be  attrib- 
ut(Hl  to  it.  All  the  testimony  is  to  be  taken 
with  many  allowances  from  imperfect  rec- 
ollection, from  the  confusion  by  many  wit- 
nesses of  what  they  saw  with  wliat  they 
heard,  or  of  what  they  knew  of  their  own 
knowledge  with  what  they  learned  from  the 
narmtive  of  others.  The  clear  and  •d^vV.XRd. 
facts  we  have  mei\\\oii<A,  ctttT\i\«.T%>*A.  ^^ 
they  arc  by  neaiXy  eNerJ^)a\Ii%  ol  t^«w\  \!t%- 


S11-3&9                            ScFHKMK  CouKT  ov  THB  UntTKD  Statkil                      Oct.  Tehm, 

WQted,  leave   on  our   minds   ft   mucb    more  tnotlng  ponies  appear  to  have  bod  lome  othar 

satisfactory  conclusion    than   anything    de-  placo  In  view. 

rived   from   the    oral    testimonT   before   ua.  [No.    8,    Originnl.] 

The  long   acquiescence   o(    Indiana    in    tha  Argued  Apr.  t,  ISM.        DeciiUd  ilny  19.  1890. 

claim   of  Kentucky,  the   riehts   of  property  „„,„       ,                                      „ 

of  Drivate   parties   which    have    grown    up  QUIT  at  law.  brought  by  the  United  SWtet 

under  grants  from  that  State,  the  general  'J  ae«>iist  the  Stuie  of  North  Carolina,  tore- 

underatanding  of  the   people   of  both  States  cover  inltrtat  on  bonds  of  the  Stale  after  their 

in    the    neighborhood,   forbid   at   this    day,  maturity,    and  before  their  payment.     J^iOg- 

alter  a  lapse  of  nearly  a  hundred  yeare  since  '^'^for  the  difendant. 

the  admission  of  Kentucky  into  the  Union,  ot,.t„™n^»  k„  u.     t  rf.-—  n 


United   States   against   the   Stnte   of    North 


,    ->  Yii I  1  ..J    _   J  .1  ..  .u.  I...!,     oonas  under  the  seal    ot  the  State,  aifrned  br 

1   (!-- — n   Kiver   island,  and  that  the  juris-    .t.. i . ■       j  l_  .v.    _   ^ 

...         ......        ......  .  ■'  .  .J     tn<j  covcrnor.  and  counters]  irnud  bv  the  dui)- 


r»j  =,.=.  „i™   h..   „tl^  inj    tn   ™».«i   --„.  "0  treiisiirer.  tor  one  thousand  dollars  each, 

??iTL  wB^^^rt^  fi,»  ^«rth   ,^7"?  Piiyil'le  In  thirty  years  from  date,  with  fnl 

S      ci^s^n^.  dTU-^ndl',;  ^^J%t  S  t  S."e  d'^' ""  '""*    ■'■ 

tucky  and  Indiana  must  run^n  that  line,_.as  ^.f^ J"    ?f  ^^ '    " 


channel  has  been  Ailed. 


lannei  nos  ueen  niiea.  nimhlp    Tii.nnrir   i     ihhj 

Ju,ls~j.t  1.  f„or  ofth.  cl..m  .1  &.-  S^f.^j'^'^" '"?  iW.Tn; 

icky  will  be  entered   in    conformity   with  ,     ,qq^,    ;^„„ij  „„!i!^  .i. . 

lis  opinion  ;  and  commissioners  will  be  ap-  h^l^-   '?  ,  ,„,,jl"«7    , . 

.r„„lH  ,„  =;™.r..(n  .n^    .n.n   th-   >,n,„„i.ro  Carolina  of  J  inuary_  27,  If 


li:»54.  and 

and  payable  JaniiarT 
the  Statutes  of  North 
iinuary  27,  1849.  and  December 
.._..,  18S2  ;  and  the  remaining  one  liiin- 
I    drcd  and  twenty-one  bonds,  diilcd  April   1, 
'    1855,  and  pay.iblo  April  1.  1885,  issiiL-d  uodcr 
the  Statute  of   North  Carolina  of   Fubninrj 
14,  1853;  and  all  tliesc  bonds,  dilli-ring  only 
in  date  of  execution  and  in  day  ol  paymunt, 

'  being  in  the  followinir  form; 

"It  la  hereby  certjiied  that  the  State  of 
***]    THE  UMITED  STATES  OF  AMERICA,    North  Carolina  iustly  owea  to  the  North 
.-■-—<.--  Rniicoaa  Compi 

THE  STATE  OF  NORTH  CAROLINA.      B„"k"of' 

«^  e    r.  D.r.,»*.^  ^  «i  **•  I  ^'°f^-  ™  t"'^  fl"^^  ^'^J  f'  Juniiary.  1634.  with 

(See  8.  a  Reporters  ed-m-m.)  i„,g^j  ^,,^^^„  ^^  '^^   ^^^  ^f'^^^  ^^  ^^^ 

-  , ,       ,  „      J        ,     n      J         .  *       per  annum,  payable  half-yearly  at  the  saitl 

^^^'   ^*  '!i''!!^^~^.  i^^^,'^,^   """k  on  the  first  days  of  January  and  July 

StaU-North  (^rol.na  ntf(  IioMf  for  inttrctt   ^i  g^ch  year,  from  tiie  date  of  Ibis  bond  anU 

on  iU  bond!.  afUr  diw-lex  loci.  until  the  principal  be  paid,  on  surrendcrinj 

the  proper  coupons  hereto  annexed. 

L   Inlerstt,  wben  not  Mlpolated  tor  br«aDtn«t       "In  witness  whereof  the  governor  of   tfas 

or  authorlied  by  statute,  la  alloTcdbr  the  couru   gald  State,  in  virtue  of  the  power  conferrwl 

HdamaKC*  tor  U>e  detention  otmoneruiot  prop-   by   law.  hath   signed  this  bond  and   caused 

."V^*         ,  ^  ,  ,  .the    great  seal    of    the    State   to   be    hereto 

&   iDteratlsnottobeawaidedBc^utaaoverelgii   muxed,  and  her  public  treasurer  hnlh  coun- 

CtrbT.^\"c"t'oT..i''i.^Sr^r^r;;;:i  ^gi^^  ^«  «-«■  «>" «"» ^^  °'  j--^. 

■    ih,  .h.  .i=.-<.i„„.  «f  H  — ..  n 11  .  .1...  ».i-       Th6  material    provisions  ot  the  Statutes 

not  liable  (or  Interest,  even  On  a  sum  certain    "■  ""^  margin. 
wblcb  IS  overdue  and  unpaid. 
4.    Tbebondsof tbatetatetHuedDnderltsStntutea 


of  Jan.ff.  lBU,Deo.Z>and  n,  IffiS.  and  Feb.  1*.  road  Companv,"  eon lalni  the  rollowlnir  pro vtolnna 
US&.  do  not  bear  interast  attra  msturltr:  that  the  "Sen.  36.  That  wbenever  It  sball  appear  tr  -'^- 
bonds  are  parable  In  New  York  doea  not  subject    Buard  of  Internal  Improvenienla  of  this  8tat4 


« the  law  of  the  latter  Bute  as  tc 


;iiLiil  ha ' 
of  tbapUw«wbaretlieraramada,unleeBllieoon-    Ibis  of  Hid  Btopk  hu  b 


L    Contr«(itaaretobesovemed.M  tothetrnature.    Idcnt,  that  oue  thliil  have  been  aubei-rfbed  for  and 
their  VBlidlt7andthafrlnterpi«tKUoD,bT  the  law   taken,  and  tl   '"' '"   -°--         '-  '  —  - 


;rof  •aid  compnnr.  the  ntd 

aard  ot  Intprnol  ImprovemeQW  shnll  be  and  ther 

Mors.— Ai  to  taCerot  when  rsooverabb  oi  dam-    are  hPivb;  nuthurineii  and  required  to  subecrlhe. 

affaoronniaFicil.ieenot<toSiieedT.  Wlat«r.  B;nr.    on  behalf  ut  the  Rtate,  for  stock  In  Mid  companr 

Attoratt  of  intmti ajttr vrnturlty.  Ma  not*  to    Inlbenmoimtof  two  mllH.>n»ot  dollur*  lothe  cqik 

,    .    5v        Jj/^  ^^'       ;,  . .  -    .      "hall  be  p;il.l  In  the  followSiV . 


j*i  loth*  mis  c^  caleutotion  (|r  tnt«rc«t,BM  note  to    oneroiirtli  part  as  soon  as  the  si< 
■" V.  Uvtnsiton,  ID:  na  "  ■ 


Icommiiij 
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3]  The  declaration  alleged  that,  at  the  dates 
when  the  bonds  became  payable,  payment  of 

'^Ithe  principal  was  demancied  by  the  United 
States  ana  refused  by  the  State  of  North 
Carolina. 
The  State  of  North  Carolina  pleaded  pay- 

I5]inent  of  the  principal  sums  of  the  bonds  after 
they  became  payable,  together  with  all  in- 
terest accrued  thereon  to  Uie  days  when  they 
be[»me  payable. 

The  United  States  moved  for  Judgment,  as 
by  nil  dicit,  because  the  plea  did  not  answer 
to  much  of  their  demana  as  was  for  interest 
after  the  bonds  became  payable. 

The  case  was  submittea  to  the  decision  of 
the  court  upon  a  case  stated,  signed  by  the 
Attorney-General  of  the  United  States,  and 
by  the  Attorney -General  of  North  Carolina, 
as  follows: 

"The  parties  to  the  above-entitled  case 
stipulate  that  upon  the  issue  joined  the  facts 
tre  that  payment  of  the  bonds  was  demanded 
and  refused  at  the  several  times  in  the  years 
1884  and  1885  in  the  declaration  alleged ;  but 
Eobsequently,  upon  or  about  the  2ia  day  of 


October,  1889,  all  coupons  upon  the  bonds 
were  paid,  and  that,  besides,  $147,000  was 
paid  upon  account  of  whatever  might  then 
remain  due  upon  the  bonds;  the  United 
States  then  contending  that  beoiuse  of  in- 
terest at  six  per  cent  per  annum,  which  at 
that  time  had  accrued  upon  the  principal  of 
the  bonds  since  their  maturity,  such  payment 
left  still  unpaid  upon  the  debt  the  sum  of 
$41,280;  whilst  the  State  then  contended 
that  no  interest  had  accrued  upon  the  prin- 
cipal of  the  bonds  after  their  maturity,  and 
therefore  that  such  payment  was  in  full  of 
such  debt. 

"  The  parties  submit  to  the  court  that,  in 
case  as  matter  of  law  the  principal  of  said 
bonds  did  so  bear  interest  after  maturity, 
judgment  is  to  be  entered  for  the  plaintiff 
for  $41,280;  but  that  if  it  did  not  so  bear 
interest,  judgment  is  to  be  entered  for  the 
defendant. " 

Ifessri.  W.  H.  H«  Miller,  Atty-Oen.,  S. 
F.  Phillips,  J.  G.  Zaehry  and  F,  D,  MeKen- 
ney,  for  plaintiff : 


VKmttas  thereafter,  until  the  whole  snbfloriptlon  In 
l)ehalf  of  the  State  shall  be  paid:  Provided,  The 
treasurer  and  president  of  said  company  shall,  be- 
lore  they  receive  the  aforesaid  installments,  satis- 
Dactorlly  assure  the  Board  of  Internal  Improve- 
ments, by  their  certificates,  under  the  seal  of  said 
company,  that  an  amount  of  the  private  subscrip- 
tton  has  been  paid  in  equal  proportion  to  the  stock 
snbflcribed  by  the  State. 

**8ea  87.  That  if  in  case  the  present  Lefdalature 
^haU  not  provide  the  necessary  and  ample  means  to 
]Miy  the  aforesaid  iostallments  on  the  stock  sub- 
flcrlbed  for  on  behalf  of  the  State,  as  provided  for 
In  the  thirty-sizth  section  of  this  Act,  and  in  that 
event,  the  Board  of  Internal  Improvements  afore- 
eaid  shall,  and  they  are  hereby  authorized  and  em- 
powered to,  borrow,  on  the  credit  of  the  State,  not 
exeeedinfr  two  millions  of  dollars,  as  the  same  may 
Iw  needed  by  the  requirements  of  this  Act. 

**8eo.38.  That  if,  in  case  itshall  become  necessary 
to  borrow  the  money  by  this  Act  authorized,  the 
public  treasurer  shall  Issue  the  necessary  certifi- 
cates, Birned  by  himself  and  couotersigned  by  the 
comptroller,  in  sums  not  less  than  one  thousand 
dollars  each,  pledgiogrthe  State  for  the  payment  of 
the  sum  therein  mentioned,  with  interest  thereon 
at  the  rate  of  interest  not  exceeding  six  per  cent 
per  annum,  payable  semi-annually  at  such  times 
and  places  as  the  treasurer  may  appoint,  the  prin- 
eipal  of  which  certificates  shall  be  redeemable  at 
toe  end  of  thirty  years  trom  the  time  the  same  are 
issued:  but  no  greater  amount  of  such  certificates 
shall  be  issued  at  any  one  time  than  may  be  suffi- 
cient to  meet  the  installment  required  to  be  paid  by 
the  State  at  that  time. 

**Seo.  89.  That  the  comptroller  shall  register  the 
said  certificates  at  large  in  a  book  to  be  by  him 
kept  for  that  purpose,  at  the  time  he  countersigns 
the  same.** 

*'8ec.  41.  That,  as  security  for  the  redemption  of 
nld  certificates  of  debt,  the  public  faith  of  the  State 
of  North  Carolina  is  hereby  pledged  to  the  holders 
thereof:  and,  in  addition  thereto,  all  the  stock  held 
by  the  State  In  the  North  Carolina  Railroad  Oom- 
pany  hereby  created  shaU  be,  and  the  same  is  here- 
of pledged  for  that  purpose;  and  any  dividends  of 
profits  which  may,  from  time  to  time,  be  declared 
oo  the  stock  held  by  the  State  as  aforesaid,  shall  be 
applied  to  the  payment  of  the  interest  accruing  on 
said  certificates ;  out  until  such  dividends  of  profit 
may  be  declared,  it  shall  be  the  duty  of  the  treas- 
urer, and  he  is  hereby  authorized  and  directed,  to 
pay  all  such  interest  as  the  same  may  accrue  out 
of  any  moneys  m  the  treasury  not  otherwise  ap- 
propriated. 

**deo.  42.  That  the  certificates  of  debt,  hereby 
anthorized  to  be  issued,  shall  be  transferable  by 
^e  holders  thereof,  their  agents  or  attorneys,  prop- 
erly constituted,  in  a  book  to  be  kept  by  the  pub- 
Uo  treasurer  for  that  purpose :  and  in  every  in- 
stance, where  a  transrer  is  made,  the  outstanding 
oertiflcate  shall  be  surrendered  and  given  up  to  the 
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public  treasurer,  and  by  him  canceled,  and  a  new 
one,  for  the  same  amount,  issued  in  its  place  to  the 
person  to  whom  the  same  is  transferred.**  Laws  of 
North  Carolina  of  1848-48,  pp.  153, 164, 165. 

The  Act  of  December  as,  185-^  chap.  10,  entitled 
**An  Act  to  Regulate  the  Form  of  Bonds  Issued  by 
the  State,**  contains  the  following  provisions: 

**Sec.  1.  That  all  certificates  hereafter  to  be  is- 
sued for  any  money  to  be  borrowed  for  the  State  by 
virtue  of  any  Act  now  in  force  authorizing  the 
same,  or  of  any  Act  which  may  be  hereafter  passed 
for  that  purpose,  shall  be  signed  by  the  governor 
and  countersigned  by  the  public  treasurer,  and 
sealed  with  the  great  seal  of  the  State,  and  shall  be 

made  payable  to or  bearer;  and  the  principal 

shall  be  made  payable  by  the  State  at  a  day  named 
in  tne  certificate  or  bond;  and  coupons  of  interest 
in  such  form  as  may  be  prescribed  by  the  pubiio 
treasurer,  and  to  be  attached  to  the  certificate,  and 
the  certificates  and  coupons  attached  thereto  shall 
be  madepayable  at  sucn  bank  or  place  in  the  City 
of  New  York  as  he,  the  public  treasurer,  may  think 
proper,  or  at  the  office  of  the  public  treasury  at 
Raleigh,  if  preferred  by  the  purchasen  Provided^ 
hmoever^  That  no  such  certificate  shall  be  issued  for 
a  less  sum  than  one  thousand  dollars,  and  no  certi- 
ficate shall  be  sold  for  a  less  sum  than  par  value. 

''Sec.  2.  That  it  shall  be  the  duty  of  the  pubiio 
treasurer  to  enter  in  a  book,  to  be  kept  for  that 
purpose,  a  memorandum  of  each  bond  or  certifi- 
cate issued  by  virtue  of  this  Act,  the  numbers, 
date  of  issue,  when  and  where  pavable,  to  whom 
issued,  or  to  whom  sold,  and  at  what  premium,  if 
any,  tne  same  was  sold  by  him.**  Laws  of  North 
CaroUna  of  18S8,  pp.  45, 46. 

By  the  Act  of  December  27, 1852,  chap.  9,  entitled 
^An  Act  to  Increase  the  Revenue  of  the  State  by 
the  Sale  of  its  Bonds,**  *Mt  shall  be  the  duty  of  the 
public  treasurer  to  have  coupons  attached  to  all 
the  bonds  of  the  State  hereafter  sold  by  him.** 
Laws  of  North  Carolina  of  1852,  p.  45. 

The  Act  of  February  14,  1855,  chap.  82,  entitled 
**An  Act  for  the  Completion  of  the  North  Carolina 
Railroad,**  contains  the  following: 

''Sec.  1.  That  the  public  treasurer  is  authorized 
and  instructed  to  subscribe,  in  behalf  of  the  State, 
for  ten  thousand  additional  shares  of  capital  stock 
in  the  North  Carolina  Railroad  Company,  and  that 
he  make  payment  for  said  stock,  by  issuing  and 
making  sale  of  the  bonds  of  the  State,  under  the 
same  provisions,  regulations  and  restrictions  pre- 
scribed for  the  sale  of  the  bonds  heretofore  issued 
and  sold  to  pay  the  State*s  original  subscription  in 
the  stock  or  said  company;  and  the  same  pledges 
and  securities  are  hereby  given  for  the  faithful  pay- 
ment and  redemption  or  the  certificates  of  debt  now 
authorized  that  were  given  for  those  Issued  under 
the  direction  of  said  Act:  Proi'ided^  nevertheletv. 
That  the  whole  amount  of  principal  money  of  such 
bonds  or  certificates  of  debt  shaU  not  exceed  the 
sum  of  one  million  of  dollars.**  Laws  of  North 
Carolina  of  1864-56,  p.  04. 
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The  language  of  the  Act  of  1848-49  im- 
ports a  proposed  obligation  upon  the  part  of 
the  State  to  pay  interest  upon  the  money  to 
be  borrowed  up  to  the  time  of  its  repayment. 

M^Kirday  v.  BlaekUdge,  2  Hayw.  28 ;  Beck- 
with  V,  Hartford,  P.  d  F,  B.  Co.  29  Conn. 
268,  76  Am.  Dec.  599. 

The  State  of  North  Carolina  is  liable  for 
interest  on  the  bonds. 

United  States  v.  McKee,  91  U.  S.  442,  450 
(23 :  326,  827)  ;  State  v.  Blount,  1  Hayw.  4 ; 
Derereitx  v.  Burginn,  11  Ired.  L.  490 ;  Lewis 
V.  Rountree,  79  N.  C.  122;  Patapsco  Chmno 
Co.  V.  Ma{f€e,  86  N.  C.  850;  Attorney -General 
V.  C^pe  Fear  Nav.  Co.  2  Ired.  Eq.  444 ;  Bled- 
soe V.  State,  64  N.  C.  892. 

The  law  which  defines  the  right  to  the  in- 
terest here  in  the  present  case  is  that  of  New 
York.  The  contract  was  to  be  executed,  and 
in  view  of  law  was  broken,  in  the  latter 
State. 

Story,  Confl.  Laws,  §  280  et  seq,;  Andrews 
V.  Pond,  88  U.  S.  18  Pet.  65  (10 :  61)  ;  CockU 
V.  Flack,  93  U.  S.  844  (23 :  949)  ;  Ottoica  v. 
First  Nat.  Bank,  105  U.  S.  842  ^6 :  1127)  \. 
Roberts  v.  McNeely,  7  Jones,  L.  (N,  C.)  506, 
78  Am.  Dec.  261 ;  Selleck  v.  JFYench,  1  Conn. 
82,  6  Am.  Dec.  185;  PsopU  ▼.  New  York 
County,  5  Cow.  831 ;  Lush  v.  Druse,  4  Wend. 
818 :  Afiller  ▼.  Burroughs,  4  Johns.  Ch.  486 ; 
United  States  ▼,  Bank  of  Metropolis,  40  U.  S. 
15  Pet.  877  (10 :  774)  ;  Van  Rensselaer  v.  Jew- 
ett,  2  N.  Y.  135 ;  People  v.  Canal  Comrs.  5 
Denio,  401. 

Messrs.  T.  F.  Davidson,  Atty-Oen.  of 
North  Carolina,  and  S.  O.  Ryan*  for  defend- 
ant: 

Unless  the  contract  was  express  to  pay 
post-maturity  interest,  the  defendant  is  not 
liable. 

Attorney- General  v.  Cape  Fear  Naf>.  Co.  2 
Ired.  £q.  (N.  C.)  444;  Bledsoe  t.  StaU,  64 
N.  C.  892. 

In  construing  the  statutes  of  a  State  the 
federal  courts  will  adopt  the  settled  construc- 
tion of  the  state  courts. 

ELnundarf  v.  Tayl(n',  28  U.  8.  10  Wheat. 
152  (6 :  289)  ;  Shelby  v.  Guy,  24  U.  S.  11 
Wheat.  861  (6 :  495)  ;  BeU  v.  Morrison,  26  U. 
S.  1  Pet.  851-876  (7 :  174-185)  ;  M  Cluny  v. 
Silliman,  28  U.  8.  8  Pet.  270  (7 :  676)  ; 
M'  Cutchen  v.  MarshaU,  83  U.  8.  8  Pet.  220 
(8 :  923) . 

Where  state  courts  have  varied,  last  decis- 
ion adopted. 

LeffingweU  v.  Warren,  67  U.  8.  8  Black, 
699  (17:  261). 

And  such  adoption  will  follow,  even 
though  the  United  States  Supreme  Court  has 
decided  adversely  before. 

Carroll  County  v.  United  States,  85  U.  8.  18 
Wall.  71  (21 :  771)  ;  Christy  v.  Pridgecm,  71 
U.  8.  4  Wall.  196  (18 :  822)  ;  PM  v.  KendaU 
County,  105  U.  8.  667  (26 :  1204)  ;  Henderson 
V.  Griffin,  80  U.  8.  5  Pet.  151  (8 :  79)  ;  Pot- 
ter's Dwar.  Stat.  (1874)  145,  rule  1 ;  Burgess 
V.  Seligman,  107  U.  8.  20,  83-85  (27 :  869, 
865)  ;  Jaffray  v.  MeGehee,  107  U.  8.  861  (27 : 
495)  ;  Roa  v.  Shman,  107  U.  8.  819  (27 :  499). 

If  the  terms  of  the  contract  be  aoubtful, 
where  the  State  is  a  party  specially,  then  the 
contract  shall   be  construed  in  consonance 
with  the  conunon  law. 
MS 


2  Wait,  Act.  and  Def .  286 ;  E.x^ptr  v.  Brt- 
tinwre,  12  Md.  464 ;  Keeeh  v.  Baltimore  A  Ifl 
R.  Co.  17  Md.  32. 

Interest  is  a  creature  of  statute  and  is  not 
recoverable  under  the  common  law. 

Pekin  v.  Reynolds,  81  111.  629,  83  Am.  De& 
244. 

Upon  a  contract  for  the  payment  of  money 
and  for  interest  thereon  by  installments,  bat 
wliich  is  silent  as  to  interest  after  the  time 
specified  for  the  i>ayment  of  the  principal, 
the  creditor  is  entitled  to  interest  after  that 
time  b^  operation  of  law,  and  not  by  any 
provision  of  the  contract. 

Re  Bartenbach,  11  Nat.  Bankr.  Reg.  61; 
Lash  V.  Lambert,  15  Minn.  416,  2  Am.  Rep. 
142;  Cook  v.  Fowler,  L.  R.  7  H.  L.  27,  9 
Eng.  Rep.  (Moak*s  notes)  17. 

i^he  public  can  act  only  througli  its  author- 
ized agents,  and  it  is  not  bound  until  all 
who  are  to  participate  in  what  is  to  be  done 
have  performed  their  respective  duties.  Ne- 
gotiable paper  is  no  more  protected  against 
this  inquiry  than  any  other. 

Anthony  v.  Jasper  County,  101  U.  8.  698 
(25 :  1005)  ;  Coler  v.  Cleburne,  131  U.  S.  162 
(33 :  146)  ;  Randolph,  Com.  Paper,  §§  848, 
350. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  in  this  court  br 
the  United  States  against  the  State  of  North 
Carolina  upon  bonds  issued  by  the  State  and 
held  by  tlie  United  States.  By  the  case 
stated,  it  appears  that  the  State,  some  time 
after  the  maturity  of  the  bonds,  paid  the 
principal,  tofrether  with  interest  thereon  to 
the  time  when  the  bonds  became  payable; 
and  the  only  question  presented  for  our  decis- 
ion is  whether,  as  matter  of  law,  the  prin- 
cipal of  the  bonds  bore  interest  after  maturity, 
and  according  to  our  opinion  upon  this  ques- 
tion judgment  is  to  be  enterea  for  the  one 
party  or  the  other. 

Interest,  when  not  stipulated  for  by  con- 
tract, or  authorized  by  statute,  is  allowed  by 
the  courts  as  damages  for  the  detention  A 
money  or  of  property,  or  of  compensation, 
to  which  t^e  plaintiff  is  entitled ;  and,  as 
has  been  settled  on  grounds  of  public  con- 
venience, is  not  to  be  awarded  against  a 
sovereign  government,  unless  its  consent  to 
pay  interest  has  been  manifested  by  an  Act  of 
its  Legislature,  or  by  a  lawful  contract  of  its 
executive  officers.  United  States  v.  Sherman 
98  U.  8.  665  [25 :  2351  ;  United  Statee  t. 
Bayard,  127  U.  8.  251.  260  (82:  159.  168]. 
and  authorities  there  collectea ;  Be  Gosman^ 
L.  R.  17  Ch.  Div.  771. 

In  Gasman's  Case,  just  cited,  where  the 
personal  property  of  a  deceased  person  had 
been  taken  possession  of  by  the  Crown  for 
want  of  known  next  of  kin  and  was  afterw 
wards  recovered  by  petition  of  right  by  per* 
sons  proved  to  be  the  next  of  kin,  who 
claim^  interest  for  the  time  the  Crown  held 
the  property.  Sir  George  Jessel,  Master  of 
the  Kolls,  speaking  for  the  Court  of  Appeal, 
summed  up  the  law  of  England  in  this  shoit 
judgment :  **  Tliere  is  no  ground  for  charging 
the  Crown  with  interest.  Interest  is  onlj 
payable  by  statute  or  by  contract. " 
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In  United  States  v.  SJicrman^  the  Circuit 
Court  of  the  United  States  for  the  District 
of  South  Carolina  had  certified  that  there 
was  probable  cause  for  an  act  done  by  an 
officer  of  the  United  States,  for  which  judg- 
ment had  been  recovered  against  him  in  that 
court ;  and  consequently,  by  express  Acts  of 
Congress,  "the  amount  so  recovered"  was  to 
**be  provided  for  and  paid  out  of  tlie  proper 
appropriation  from  the  treasurv."  Acts  of 
March  3,  1863,  chap.  76,  §  12  (12  Stat.  741)  ; 
July  28,  1806.  chap.  298.  §  8  (14  Stat.  829). 
This  court  held  that  the  judgment  creditor 
was  entitled  to  receive  from  the  United 
States  the  amount  of  the  judgment  only, 
without  interest ;  and  Mr.  Justice  Strong,  in 
delivering  the  opinion,  said:  "When  the 
certificate  is  given,  the  claim  of  the  plaintiff 
in  the  suit  is  practically  converted  into  a 
claim  against  the  government;  but  not  until 
then.  Before  that  time,  the  government  is 
under  no  obligation,  and  the  Secretary  of  the 
Treasury  is  not  at  liberty  to  pay.  When 
the  obligation  arises,  it  is  an  obligation  to 
pay  the  amount  recovered  ;  that  is,  the  amount 
for  which  judgment  has  been  given.  The 
Act  of  Congress  says  not  a  word  about  inter- 
est. Judgments,  it  is  true,  are  by  the  law 
of  South  Carolina,  as  well  as  by  federal 
legislation,  declared  to  bear  interest.  Such 
legislation,  however,  has  no  application  to 
the  government;  and  the  interest  is  no  part 
of  the  amount  recovered.  It  accrues  only 
after  the  recovery  has  been  had.  Moreover, 
whenever  interest  is  allowed,  either  by 
statute  or  by  common  law,  except  in  cases 
where  there  nas  been  a  contract  to  pay  inter- 
est, it  is  allowed  for  delay  or  default  of  the 
debtor.  But  delay  or  default  cannot  be  at- 
tributed to  the  government.  It  is  presumed 
to  be  always  ready  to  pay  what  it  owes." 
98  U.  S.  567,  568  [25 :  236J. 

In  United  States  v.  Bayard,  this  court  held 
that  on  money  received  by  the  Secretary  of 
State  from  a  foreign  government  under  an 
international  award,  invested  by  him  in  in- 
terest-bearing securities  of  the  United  States, 
and  ultimately  paid  to  the  petitioner,  inter- 
est was  not  payable,  because  the  money  was 
in  effect  withheld  by  the  United  States ;  and 
Mr.  Justice  Blatchford,  delivering  judgment, 
said:  "The  case  therefore  falls  within  the 
well -settled  principle  that  the  United  States 
are  not  liable  to  pay  interest  on  claims  against 
them,    in  the  absence  of   express  statutory 

f»rovision  to  that  effect.  It  has  been  estab- 
ished  as  a  general  rule,  in  the  practice  of 
the  government,  that  interest  is  not  allowed 
on  claims  against  it,  whether  such  claims 
originate  in  contract  or  in  tort,  and  whether 
they  arise  in  the  ordinary  business  of  admin- 
istration or  under  private  Acts  of  relief, 
passed  by  Congress  on  special  application. 
The  only  recognized  exceptions  are  where 
the  government  stipulates  to  pay  interest, 
and  where  interest  is  given  expressly  by  an 
Act  of  Congress,  either  by  the  name  of  in- 
terest or  by  that  of  damages."  127  U.  S.  260 
[82:  163]. 

In  United  States  ▼.  MeKee,  where  a  claim 
against  the  United  States  for  moneys  and 
supplies  furnished  durine^the  Revolutionary 
War  had  been  referred  by  Congress  to  tlie 
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court  of  claims  with  directions  to  be  governed 
in  its  adjustment  and  settlement  "  by  the  rules 
and  regulations  heretofore  adopted  by  the 
United  States  in  the  settlement  of  like  cases," 
interest  was  allowed  by  that  court,  and  by 
this  court  on  appeal,  because  Congress  was 
shown  to  have  allowed  interest  in  many 
private  Acts  for  the  settlement  of  similar 
claims.  10  Ct.  CI.  231,  235 ;  91  U.  S.  442. 
451  [23:  826,  327]. 

In  United  States  ▼.  Bank  of  Metropolis,  40 
U.  S.  15  Pet.  377  [10:  774],  cited  at  the 
bar,  no  question  of  interest  was  suggested 
by  counsel,  or  considered  by  the  court. 

In  North  Carolina,  as  elsewhere,  in  an 
action  against  a  private  person,  to  recover  a 
sum  certain  and  overdue,  interest  may  doubt- 
less be  recovered,  either  according  to  the 
dictum  in  Devertux  v.  Burr/win,  11  Ired.  L. 
490,  495,  on  the  ground  of  a  "promise  tcr 
pay  being  implied  from  the  nature  of  the 
transaction ;"  or,  as  more  accurately  stated 
in  other  cases,  as  damages  for  nonperform- 
ance of  the  defendant's  contract.  State  ▼. 
Blount,  1  Hayw.  4 ;  Hunt  v.  Jacks,  1  Hayw. 
173  ;  M^Kinlay  v.  Blackle<fge,  2  Hayw.  28.  See 
Young  v.  Qodbe,    82  U.  S.  15  Wall.  562,  565 


[21 :  250,  2511  ;  Iloldm  v.    Freedman's  S.  d 

T.    Co.    100  U.    S.    72,  74    [25 

Price  V.  Great  Western  R.    cb.  16   Mees.  '& 


S.    72,  74    [25 :   567,  568]  ; 


W.  244,  248 ;  Cook  v.  Fowler,  L.  R.  7  H.  L. 
27,  32,  36,  37 ;  Unurn  Inst,  far  Sav.  v.  Boston, 
129  Mass.  82. 

But  it  is  equally  well  settled,  by  judg- 
ments of  the  Supreme  Court  of  North  Caro-  [219 
lina,  that  the  State,  unless  by  or  pursuant 
to  an  explicit  statute,  is  not  liable  for  in- 
terest, even  on  a  sum  certain  which  is  over- 
due and  unpaid. 

In  Attorney- General  v.  Ca'pe  Fear  Nav  Co,, 
2  Ired.  Eq.  444,  454,  decided  in  1843,  in  a 
suit  on  behalf  of  the  State  to  recover  divi- 
dends due  to  it  as  a  stockholder,  the  corpo- 
ration, by  way  of  set-off,  claimed  interest 
for  the  State's  failure  to  pay  its  subscription 
at  the  time  when  it  was  payable ;  and  Chief 
Justice  Ruffin,  in  delivering  judgment,  laid 
down,  as  undoubted  law,  Uiat  "the  general 
rule  is  that  the  State  never  pays  interest 
unless  she  expressly  engages  to  do  so. " 

In  BUdsoe  v.  State,  64  N.  C.  392,  397,  de- 
cided  in  1869,  under  a  clause  in  the  Con- 
stitution of  the  State  providing  that  "the 
supreme  court  shall  have  original  jurisdic- 
tion to  hear  claims  against  the  State;  but  its 
decision  shall  be  merely  recommendatory; 
no  process  in  the  nature  of  execution  shall 
issue  thereon ;  they  shall  be  reported  to  thb 
next  General  Assembly  for  its  action," — a 
claim  was  made  for  fuel  and  provisions  fur- 
nished to  the  State  Insane  Asylum,  under 
written  contract  of  the  superintendent,  from 
October.  1863,  to  April,  1865,  with  interest 
from  the  times  of  delivery.  Upon  the  ques- 
tion of  interest,  the  court  said  :  "  It  was  de- 
cided by  this  court  in  Attorney -Genei'al  v. 
Cape  Fear  Nav  Co.,  2  Ired.  Eq.  444,  that  the 
State  is  not  bound  to  pay  interest,  unless 
there  is  a  special  contract  to  that  effect. 
The  contract,  in  this  case,  must  be  under- 
stood to  have  been  made  with  reference  to  the 
law  as  it  then  stood.  But  because  of  the 
changes  in  and  the  disturb!^  condition  of  the 
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Soyernment,  and  because  payment  has  been 
elayed  for  a  long  time,  we  recommend  a 
departure  from  the  rule,  so  far  as  to  allow 
interest  from  the  end  of  the  war,  say  May  1, 
1865,  until  January  1,1869,  when  the  plain- 
tiff presented  his  claim  to  the  General  As- 
sembly.** 

Whether  interest  not  stipulated  for  in  a 
contract  is  to  be  awarded  as  damages  for  non- 
performance of  the  contract,  or  on  the  ground 
of  an  implied  promise  to  pay  it,  a  private 
person  is  no  less  chargeable  with  interest  on 
debts  certain  and  overdue  for  money  or  goods, 
BS01  ^°  '^^  promissory  notes  or  bonds  obi  i gatory ; 
and  the  State  is  no  more  chargeable  with 
interest  in  the  one  case  than  in  the  other. 

The  scope  and  effect  of  the  bonds  now  sued 
on  cannot  be  determined  without  a  careful 
consideration  of  the  provisions  of  the  stat- 
utes from  which  the  officers  who  executed 
the  bonds  derived  their  authority. 

Under  the  original  Act  of  January  27,  1849, 
the  obligations  of  the  State  for  money  bor- 
rowed were  required  to  be  signed  by  the 
treasurer  and  countersigned  by  the  comptrol- 
ler, ''in  sums  not  less  than  one  thou»\nd 
dollars  each,  pledging  the  State  for  the  pay- 
ment of  the  sum  therein  mentioned,  with 
interest  thereon  at  the  rate  of  interest  not  ex- 
ceeding six  per  cent  per  annum,  payable 
semi-annually  at  such  times  and  places  as 
tlie  treasurer  may  appoint,  the  principal  of 
which  certificates  shall  be  redeemable  at  the 
end  of  thirty  years  from  the  time  the  same 
are  issued.  ** 

There  is  nothing  in  that  Statute  to  show 
that  certificates  issued  under  it  are  to  be  ne- 
gotiable from  hand  to  hand,  or  assignable  by 
the  mere  act  of  the  holder,  so  as  to  create  a 
contract  between  the  State  and  any  assignee. 
On  the  contrary],  the  Statute  requires  that 
they  shall  be  registered  at  large  by  the  comp- 
troller at  the  time  of  his  countersigning  them, 
and  the  only  transfer  provided  for  is  on  the 
books  of  the  treasurer,  and  by  surrender  of 
the  old  certificate  and  issue  of  a  new  one 
instead  thereof  to  the  assignee. 

In  that  Act.  as  no  other  date  is  mentioned 
for  the  payinent  of  the  principal  than  the 
date  at  which  it  ** shall  be  redeemable,''  it 
would  be  difficult  (as  is  admitted  by  the 
learned  counsel  for  the  United  States,  citing 
Vermilye  v.  Adams  Express  Cb. ,  88  U.  S.  21 
Wall.  138.  145  [22:  609,  611]),  to  attribute 
to  the  word  "redeemable"  any  other  meaning 
than  **  payable  ;**  and  the  provision  that  the 
interest  shall  be  **  payable  semi-annually,  at 
such  times  and  places  as  the  treasurer  may 
appoint,"  naturally  relates  to  interest  before 
the  date  fixed  for  payment  of  the  principal, 
and  could  hardly  be  extended  to  imply  an 
authority  to  the  treasurer  and  the  comptrol- 
ler to  bind  the  State  to  pay  interest  after  that 
date. 

But  any  doubt  upon  this  point  is  removed 

S811  ^^  ^^^  ^^^  ^^  December  22,  1852,  pursuant 
to  the  provisions  of  which  the  bondis  in  suit 
were  issued. 

This  Act  makes  new  requirements,  differ- 
ing in  many  respects   from,   and    in   so  far 
superseding,  the  requirements  of  the  former 
Act.     It  requires  all  certificates,  thereafter 
issued  tor  money  borrowed  by  the  State,  to 


be  under  seal  of  the  State,  signed  by  the 
governor  and  countersigned  by  the  treasurer. 
It  clearly  shows  that  they  are  to  be  negotia- 
ble, as  well  by  requiring  them  to  "be  made 

payable  to or  bearer,"  as  by  requiring  a 

registry  of  a  memorandum  of  tlieir  original 
issue  only.  It  omits  the  provision  that  the 
principal  "shall  be  redeemable"  at  the  end 
of  thirty  years,  and  instead  thereof  prescribes 
that  "the  principal  shall  be  made  payable  by 
the  State  at  a  day  named  in  the  certificate  or 
bond."  It  requires  "coupons  of  interest  to 
be  attached  to  the  certificates ;"  and  both  the 
certificates  and  the  coupons  are  required  to 
be  made  payable,  cither  at  such  bank  or  place 
in  the  City  of  New  York  as  the  treasurer 
may  designate,  or  at  the  public  treasury  in 
Raleigh,  if  preferred  by  the  purchaser. 

From  the  general  principle  that  an  obli- 
gation of  the  St^ite  to  pay  interest,  whether 
as  interest  or  as  damages,  on  any  debt  over- 
due, cannot  arise  except  by  the  consent  and 
contract  of  the  State,  manifested  by  statute, 
or  in  a  form  authorized  by  statute,  it  appears 
to  us  to  follow  as  a  necessary  consequence 
that  no  authority  to  the  oliiccrs  of  Uie  State 
to  bind  it  by  such  an  obligation  can  be  im- 
plied from  the  Act  of  1852,  requiring  the 
certificates  or  bonds  issued  under  it  to  be 
made  payable  at  a  day  named  in  them,  and 
to  have  coupons  of  interest  attached  to  them, 
and  making  no  mention  whatever  of  interest 
after  the  date  at  which  the  principal  is  pay- 
able. 

In  the  light  of  the  provisions  of  this  Stat- 
ute, the  agreement  in  the  bonds  sued  on, 
that  the  principal  sum  shall  be  "redeemable 
in  good  and  lawful  money"  at  the  place  and 
day  therein  designated,  must  be  deemed 
equivalent  to  an  agreement  that  they  shall 
be  payable  on  that  day  ;  and  if  the  further 
provision  by  which  interest  is  payable  half- 
yearly  "from  the  date  of  this  bond  and  until 
the  principal  be  paid,  on  surrendering  the 
proper  coupons  hereto  annexed, "  could,  upon 
the  face  of  the  bonds,  and  without  regard  to 
the  laws  under  which  they  were  issued,  be 
construed  to  include  interest  after  the  date 
at  which  the  principal  is  payable,  and  for 
which  interest  there  were  no  coupons  to  be 
surrendered,  it  cannot  be  allowed  such  an 
effect,  because  the  State  of  North  Carolina 
has  nevei  authorized  its  officers  to  incur  any 
such  obligation  in  its  behalf. 

This  disposes  of  all  the  suggestions  made 
in  behalf  of  the  United  States,  except  the 
argument  that,  the  bonds  being  payable  in 
New  York,  the  payment  of  interest  is  to  be 
governed  by  the  law  of  New  York,  according 
to  which  it  is  said  that  the  State  would  be 
liable  to  pay  interest,  like  a  private  person. 
People  V.  Canal  Comrs.  5  Denio,  401. 

But  these  bonds  are  obligations  of  the  State 
of  North  Carolina ;  they  were  executed,  de- 
livered and  registered  in  North  Carolina  by 
high  officers  of  the  State ;  the  rate  of  annual 
interest  is  fixed  at  six  per  cent,  the  legal  rate 
in  North  Carolina,  ana  not  seven  per  cent, 
the  then  legal  rate  in  New  York ;  and  the 
fact  that  the  bonds  were  made  payable  at  a 
particular  bank  in  New  York,  pursuant  to 
the  authority  conferred  by  the  Statute  of 
North   Carolina  upon  its  public  treasurer, 
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instead  of  being  mad'^  payable,  as  by  that 
Statute  they  might  have  been,  at  Raleigh, 
the  capital  of  the  State,  cannot  aflect  the 
extent  of  the  obligation  of  the  State  of  North 
Carolina.  The  manifest  object  of  the  alter- 
native, allowed  by  the  Statute,  of  making 
the  bonds  payable  either  at  New  York  or  at 
Ealcigh,  was  to  promote  the  convenience  of 
bondholders,  and  not  to  submit  the  obliga- 
tion, the  construction  or  the  effect  of  the 
bonds  to  the  operation  of  different  laws,  ac- 
cording to  the  place  at  which  they  should 
actually  be  made  payable.  The  case  there- 
fore falls  within  the  general  rule,  well  es- 
tablished in  this  court,  that  contracts  are  to 
be  governed,  as  to  their  nature,  their  validity 
and  their  intreprclation,  by  the  law  of  the 
place  where  they  are  made,  unless  the  con- 
tracting parties  appear  to  have  had  some 
other  place  in  view.  Liverpool  <fc  O,  W. 
Steam  Co.  ▼.  PhcBnix  Ins,  Co,  129  U.  8.  897, 
453  [32:  788.  796]. 
Judgment  for  the  defendant, 

Mr.  Justice  Millert  Mr,  Justice  Field  and 
Mr.  Justice  Harlan  dissented. 


TUE  UNION  NATIONAL  BANK  OP 
CHICAGO  ET  AL..  Appts,, 

THE  BANK  OP  KANSAS  CITY  et  al. 

(See  8.  C.  Reporter's  ed.  223-^J7.) 

Deed  of  trust,  when  talid  in  Missouri— general 
assignment — appointment  of  recticer — power 
of  one  partner—receiver* s  power— jurisdiction 
on  division  of  opinion, 

L  A  deed  of  trust,  executed  in  Missouri,  by  one 
with  the  consent  of  another  of  three  partners,  of 
all  the  property  of  the  partnership,  to  secure  cer- 
tain of  its  debts,  containing  the  provision  that  if 
the  partnership  pay  such  debts  the  deed  shall  be 
void,  and  authorizingr  the  trustee,  od  default  of 
payment,  to  sell  the  property  and  from  the  pro- 
ceeds pay  the  debts  and  return  the  surplus  to  the 
errantorB,  is  not  void  for  want  of  the  assent  of  one 
of  the  partners,  which  was  never  given  to  the 
transfer. 

2.  The  fact  that  the  non-assenting  partner  did  give 
his  previous  assent  and  directions  to  the  making 
of  an  assignment  for  the  benefit  of  creOitors  does 
not  cause  the  deed  of  trust  to  operate  as  a  general 
assignment  for  the  benefit  of  all  the  creditors  of 
the  partnership  under  sec.  854,  Rev.  8tat.  of  Mis- 
souri of  1879. 

ft.  The  making  of  the  deed  of  trust  and  the  ap- 
pointment of  a  receiver,  who  is  the  same  person 
as  the  trustee,  on  the  same  day,  and  as  part  of  the 
proceeding  to  administer  the  assets  of  the  insolv- 
ent partnership,  to  which  the  creditors  secured 
by  the  trust  deed  and  the  trustee  and  the  part- 
ners agreed,  do  not  constitute  a  general  assign- 
ment for  the  benefit  of  all  the  creditors  nor  re- 
quire the  receiver  to  administer  the  funds  in  bis 
hands  in  that  manner. 

A.  The  deed  of  trust,  by  the  decisions  of  Missouri, 
is  only  a  mortgage  and  not  an  assignment  under 

Note.— .^  to  liahiXUity  of  variners  on  hUls  and 
notes;  power  of  paitner^  as  agents  to  bind  the  firm  as 
party  to  negotiable  instruments,  and  otherwise^— see 
note  to  Le  Roy  v.  Johnson,  7: 391. 

Bow  far  x^artners  are  liable  for  each  other^s  acts. 
See  note  to  Nelson  v.  Uiii,  12:81. 

When  partner  liable  on  contracts  in  firm  name  of" 
ier  dissolution:  what  notice  of  dissolution  is  necessary 
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said  Statute,  and  is  an  instrument  by  which  one 
partner  can  bind  the  partnership,  although  his 
copartners  did  not  Join  in  it. 

5.  The  appointment  of  a  receiver  does  not  change 
the  title  or  right  of  possession  of  the  property, 
but  puts  it  into  his  custody  for  the  benefit  of  the 
party  ultimately  entitled. 

6.  Where  the  amount  in  dispute  is  insufficient  to 
give  this  court  Jurisdiction  of  the  whole  case,  the 
Jurisdiction  of  this  court  is  confined  to  answer- 
ing the  questions  of  law  presented  by  the  certifi- 
cate of  division  of  opinion  between  the  judges 
before  whom  the  case  was  heard  in  the  circuit 
court. 

[No.  18.] 
Argued  Oct,  16, 17, 1889,  Decided  May  19, 1800. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  dismissing  a  suit  in  equity  to 
declare  a  deed  of  trust  to  1^  a  general  assign- 
ment for  the  benefit  of  all  the  creditors  of  a 
partnership  and  for  a  distribution  accordingly. 
Affirmed. 

Statement  by  Mr.  Justice  Gray: 
This  was  a  petition,  in  the  nature  of  a 
bill  in  equity,  filed  in  a  court  of  the  State 
of  Missouri  by  citizens  and  corporations  of 
other  States,  judgment  creditors  (each  of 
them  in  the  sum  of  less  than  $2,500),  in  be- 
half of  all  the  creditors  of  James  B.  Melone,  [^^ 
of  Macon,  in  the  State  of  Missouri,  Richard 
A.  Melone  and  Charles  H.  Benedict,  of 
Kansas  City,  in  that  State,  and  all  three  citi- 
zens of  Missouri,  and  doing  business  at  Kan- 
sas City  as  partners,  under  the  name  of  Bene- 
dict, Melone  «&  Co.,  against  those  three  part- 
ners, three  banking  corporations  of  Missouri, 
and  Charles  Stewart,  likewise  a  citizen  of 
Missouri. 

The  bill  alleged  that  on  February  16,  1883, 
Richard  A.  Melone,  in  behalf  of  the  part- 
nership, executed  a  deed  of  trust,  a  copy  of 
which  was  annexed  to  the  bill,  purporting 
to  be  by  and  between  the  partnership  of  the 
first  part,  Stewart  of  the  second  part  and 
the  three  Banks  of  the  third  part,  and  to 
convey  to  Stewart  the  personal  property  and 
choses  in  action  of  the  partnership ;  provided 
that  if  the  partnership  should  pay  certain 
specified  debts  which  it  owed  to  each  of  the 
Banks,  '*  then  these  presents  and  everything 
herein  shall  cease  and  be  void ;  but  if  they, 
the  said  Benedict,  Melone  &  Co.,  shall  fail 
or  make  default  in  the  payment  of  such  in- 
debtedness to  said  three  above-mentioned 
Banks,  or  any  part  thereof,  when  the  same 
shall  have  become  past  due  and  payable  for 
five  days,  then  it  shall  be  lawful  for  said 
party  of  the  second  part  to  sell  said  property 
m  any  manner  he  shall  think  fit,  and  out  of 
the  proceeds  arising  from  said  sale  pay  off 
said  indebtedness  or  so  much  thereof  as  shall 
be  unpaid,  together  with  the  costs  and  ex- 
penses of  said  sale,  and  the  overplus,  if  any 
there  be,  shall  be  paid  to  said  parties  of  the 
first  part.    Said  party  of  the  second   part 

to  avoid  liability.   See  note  to  Lovejoy  v.  8pafford« 
23:851. 

As  to  effect  of  cuJmissions  of  partner^  after  disso- 
lution,  on  his  copartners^  see  note  to  Thompson  y. 
Bowman,  18:738. 

As  to  rights  and  powers  of  surviving  partners,  see 
note  to  Moore  v.  Huntington,  21:642. 
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Bhall  take  immediate  possession  of  said  prop- 
erty." 

The  bill  further  alleged  that  this  deed  in- 
cluded all  the  partnership  property  ;  that  the 
partnership  and  each  partner  were  then,  as 
all  the  defendants  well  knew,  hopelessly  in- 
solvent; that  on  the  same  day  and  simulta- 
neously with  the  execution  of  that  deed, 
Benedict,  upon  a  suit  conmienced  by  him  in 
a  court  of  Missouri  to  wind  up  the  partner- 
ship, procured  the  appointment  of  Stewart 
as  receiver  of  its  property,  and  he  immedi- 
ately qualified  and  entered  upon  his  duties 
as  such ;  that  James  B.  Melone  had  previously 
authorized  his  copartners  to  make  a  general 
125]  assignment  for  the  benefit  of  all  the  partner- 
ship creditors  without  any  preferences,  and 
never  authorized  or  approved  the  deed  of 
trust ;  that  the  action  of  the  two  other  part- 
ners in  executing  that  deed  to  Stewart  and 
having  him  appointed  receiver  was  a  fraudu- 
lent attempt  on  their  part  to  evade  the  Stat- 
ute of  Missouri  concerning  voluntary  assign- 
ments ;  that  by  reason  of  tne  premises,  and  of 
that  Statute,  the  deed  of  trust  operated  as  a 
voluntary  assignment  of  all  the  property  of 
the  partnership  for  the  benefit  of  all  ita  cred- 
itors ;  that  all  the  partnership  property*  was 
delivered  to  Stewart  and  taken  possession  of 
by  him  under  the  deed  of  trust ;  that  out  of  the 
property  Stewart  had  realized  the  sum  of 
$58,000,  enough  to  pay  all  the  creditors  of  the 
partnership  about  sixty  per  cent  of  their  debts 
if  the  preferences  in  the  deed  of  trust  should  be 
set  aside;  but  that  Stewart,  instead  of  per- 
forming the  duties  required  of  him  by  the 
aforesaid  Statute  of  Missouri,  had  treated  t)ie 
deed  of  trust  as  a  valid  mortgage,  and  had 
I>aid  the  debts  of  the  Banks  in  full,  amounting 
to  about  $19,000,  and  was  proceeding  to  dis- 
tribute as  receiver  the  rest  of  the  trust  fund 
in  his  hands. 

The  bill  prayed  that  the  deed  of  trust 
might  be  declared  to  be  a  general  assignment 
for  the  benefit  of  all  the  creditors  of  the 
partnership  in  proportion  to  their  respective 
claims ;  that  Stewart  be  ordered  to  make  dis- 
tribution accordingly;  and  that  the  Banks 
be  ordered  to  pay  the  sums  received  by  them 
into  the  registry  of  the  court. 

Stewart  and  the  three  Banks  demurred  to 
the  petition ;  and  before  further  proceedings 
in  the  cause,  it  was  remov^,  on  application 
of  the  plaintiffs,  into  the  circuit  court  of 
the  United  States ;  and  that  court,  upon  a 
hearing  on  bill,  answers,  replication  and 
proofs,  before  Mr.  Justice  Miller  and  Judge 
Krekel,  ordered  the  bill  to  be  dismissed,  and 
they  certified  a  division  of  opinion  on  the 
following  questions: 

**  1.  Is  the  instrument  of  writing  in  this 
case,  called  a  deed  of  trust,  whidh  we  find, 
as  a  matter  of  fact,  conveys  all  the  partner- 
ship property  of  Bienedict,  Melone  &  CJo.  to 
Charles  Stewart  as  trustee,  as  security  for 
the  Banks  therein  named,  void  for  want  of 
the  assent  of  James  B.  Melone,  one  of  the 
partners,  which  was  never  given  to  that 
transfer? 
;261  *'2.  As  James  B.  Melone  did  give  his  pre- 
tIous  assent  and  directions  to  the  making  of 
an  assignment  for  the  benefit  of  creditors, 
does  the  deed  of  trust  above  mentioned  oper- 
Mte  as  a  general  assignment  for  the  benefit  of 
S4£ 


all  the  creditors  of  the  partnership  under  sec- 
tion 354  of  the  Revised  Statutes  of  Missouri  of 
1879? 

**  8.  Does  the  making  of  that  deed  of  trust 
and  appointment  of  a  receiver,  who  is  the 
same  person  as  the  trustee,  on  the  same  day, 
and  as  part  of  the  proceeding  to  administer 
the  assets  of  the  insolvent  partnership,  to 
which  the  Banks  and  Stewart  and  the  part- 
ners in  the  firm  of  Benedict,  Melone  &  Co. 
agreed,  constitute  a  general  assignment  for 
the  benefit  of  all  the  creditors,  and  require 
the  receiver  to  administer  the  funds  in  his 
hands  in  that  manner?** 

A  final  decree  was  entered  for  the  defend- 
ants, in  accordance  with  the  opinion  of  the 
presiding  justice ;  and  the  plaintids  appealed 
to  this  court. 

Me$9n,  0.  X.  Dcheon  and  A*  C»  Dou^lass^ 

for  appellants: 

A  partner  is  not  authorized,  by  virtue  of  the 
partnership  relation,  to  appoint  a  trustee  and 
interpose  him  between  the  partnership,  ita 
property  and  creditors,  therebv,  ipeo  facto,  dis- 
solving the  partnership,  and  placing  its  proper- 
ty in  the  hands  of  third  persons  for  sale  and 
disposition. 

Hitchcock  ▼.  8t.  John,  Hoff.  Ch.511, 6  N.  Y. 
Ch.  L.  ed.  1226;  Wetter  v.  Sehliepcr,  15  How. 
Pr.  274;  Bana  v.  Lull,  17  Vt.  S90;  Bogert  v. 
Batchelor,  87 U.  S.12 Pet.  230 (9:10GG);  Welts  v. 
March,  30  N.  Y.  850;  Palmer  v.  Myert,  43 
Barb.  511;  Deming  v.  Ccit,  8  Sandf.  2S4; 
Hayu  V.  Ueyer^  8  Sandf.  293;  Coope  v.  Bowles^ 
18  Abb.  Pr.  442;  B^en  v.  Cla)%  1  Biss.  12b; 
Pearpoint  v.  Oraham,  4  Wash.  C.  C.  284;  &ol- 
land  V.  Drake,  29  Ohio  St.  445;  Bull  v.  I2arrte„ 
18  B.  Mon.  195;  Kirby  v.  IngersoU,  Harr.  Ch. 
(Mich.)  172;  Wilcox  v.  Jackson,  7  Colo.  521; 
Maughlin  v.  Tyler,  47  Md.  545;  Steinltart  v. 
Fyhfie,  5  Mont.  463;  fHeinY.  LaDaw,  13  Minn. 
412;  Dunklin  V.  Kimball,  50  Ala.  251;  Pettee 
V.  Ortier,  6  Bosw.  123;  Loeb  v.  Pearpoint,  43 
Am.  Rep.  123,  58  Iowa,  469;  Havens  v.  Hus 
iey,  5  Paige,  81,  8N.  Y.  Ch.  L.  ed.  614;  Orms- 
bee  V.  Davit,  5  R.  I.  442:  Woolridge  v.  Irving, 
23  Fed.  Rep.  676;  Baltimore  Nat.  Bank  v. 
Sackitt,  2  Daly,  400;  Loesehigk  v.  Hatfield,  5 
Robt.  (N.  Y.)  31;  Kemp  v.  Camley,  3  Duer,  1; 
Haggerty  v.  Qranger,  15  How.  Pr.  247;  Everson 
V.  Gehrman,  10  How.  Pr.  301;  Parsons,  Partn. 
164-166;  Story,  Partn.  §  101;  8  Kent,  Com. 
I  44.  and  note;  1  Bates,  Partn.  §  338,  note; 
Hughes  v.  Ellison,  5  Mo.  463;  Drake  v.  Rogers, 
6  Mo.  818;  Clark  v.  Bites,  88  Mo.  579;  Hook 
V.  Stone,  84  Mo.  880;  Keck  v.  Fisher,  58  Mo. 
532. 

When  a  debtor  has  made  a  general  disposi- 
tion of  all  his  property  and  effects,  and  sus- 
pended his  whole  business  in  consequence 
thereof,  thereby  declaring  insolvency,  bis  act 
in  so  doinff  constitutes  a  voluntary  assignmeol 
under  the  Missouri  Statute. 

The  courts  look  beyond  the  mere  form  of  in- 
struments, and,  with  the  aid  of  parol  proof, 
construe  them  according  to  their  real  meaning 
and  effect 

Martin  v.  Hausman,  14  Fed.  Rep.  160;  AW- 
logg  V.  Richardson,  19  Fed.  Rep.  72;  Olapp  v. 
Dittman,  21  Fed.  Rep.  15;  Perry  v.  Cvrby,  21 
Fed.  Rep.  737;  Kerbs  v.  Ewing,  22  Fed.  Rep. 
693;  Clapp  v.  Nordnuyer,  25  Fed.  Rep  71 
Freund  t.  Taegmrman,  26  Fed.  Rep.  812;  StaU 

ite  u.  s. 


1889. 


nmoor  National  Bahx  of  Ohicaoo  t.  Bank  of  Kakbab  Citt. 


d88-88r 


T.  Morte,  27  Fed.  Rep.  262;  J^eil  t.  I\flack,  80 
Fed.  Rep.  818;  Orow  y.  BeardsUy,  63  Mo.  485; 
State  ▼.  Benoiit,  87  Mo.  501;  Sexton  y.  Ander- 
mm,  95  Mo.  832;  Berry  ▼.  Cults,  42  Mei  445; 
Iknoning  v.  Kintzing,  2  Serg.  &  R.  826;  Fan 
Ffert  V.  SfauMon,  45  Barb.  817;  flb/t  v.  Bancroft, 
80  Ala.  200;  Livermare  ▼.  McNair,  84  N.  J. 
Eq.  478;  IFatoem  ▼.  Bagaley,  12  Pa.  164;  iftn^« 
Banl^e  Appeal,  57  Pa.  198;  Burrovm  v.  ZMn- 
itorjT,  8  Iowa,  96;  Van  Patten  v.  J5wrr,  52 
Iowa,  518;  Heineman  ▼.  Hart,  55  Mich.  64; 
Harkrader  v.  i>%.  4  Obio  St.  602;  Dickson  ▼. 
i2atr«>n,  5  Ohio  St.  224;  EngUbtrt  ▼.  Manjot,  2 
Whart.  240;  Jlft/«My  ▼.  Noyes,  26  Vt.  471; 
TTumpson  ▼.  Ueffner,  11  Bush,  859;  i%ny  v. 
^To^n,  22  Pick.  269. 

Messrs,  Henry  N.  Ess,  William  Warner, 
O.  H.  Dtsan  and  James  Hagerman,  for  appel- 
lees: 

A  partner  has  the  right  to  pledge,  mortgage 
and  sell  the  entire  property  of  a  commercud 
firm  without  the  consent  of  his  copartner. 

Tapley  y.  Butterfield,  1  Met.  615;  Anderson 
T.  Tompkins,  1  Brock.  466,  459;  Deckard  y. 
Caee,  5  Watts,  22;  Patc/i  y.  Wheatland,  8  Allen, 
102;  Lamb  y.  Durant,  12  Mass.  54;  Milton  y. 
Mosher,  7  Met.  244;  Woodruff  y.  King,  47  Wis. 
262;  Holt  y.  Simmons,  16  Mo.  App.  97;  Qraser 
T.  Stellwagen,  25  N.  T.  815;  iV^i«an  y.  Wheeloek, 
46  m.  25;  TFAtWrJii  y.  Smith,  1  Freeman,  Ch. 
(Miss.)  287,  288;  Harrison  y.  iSSr^n^y,  9  U.  S.  5 
Cranch  289  (3:  104);  Herman,  Chattel  Mortg. 
g  118;  Lindley,  Partn.  (Ewell's  ed.)  2b5;  Coll- 

fcr,  Partn.  (Perkins'  ed.)  ft  895;  Story,  I»artn. 
94. 

The  chattel  mortgage  should  be  held  yalid 
because  tbenon  executing  partner,  after  knowl- 
edge of  its  execution  received  immediately 
thereafter,  not  only  failed  to  repudiate  it,  but 
acquiesced  in  its  execution  and  delivery  for  a 
period  of  twelve  months  and  more. 

Parsons,  Partn.  (8d  ed.)  124;  Emerson  y. 
SenUr,  118  U.  8.  8  (80:  49);  Williams  y. 
Whedon,  109  N.  T.  838. 

If  the  acts  of  the  two  managing  partners  are 
not  valid,  such  mortage,  being  for  valid  firm 
debts,  is  good  in  equity  to  the  extent  of  the 
shares  or  interests  of  the  parties  executing  it, 
in  the  firm  property. 

Bowker  v.  Burdekin,  11  Mees.  &  W.  128; 
Boss  v.  HowOl,  84  Pa.  129;  Qrier  v.  Hood,  25 
Pa.  480;  lnh%Us,h  y.  FarvM,  66  U.  8. 1  Black, 
666-578  <17 :  188-191). 

The  deed  of  trust  does  not  operate  as  an  as- 
signment for  the  benefit  of  creditors. 

KuykendaU  y.  McDonald,  15  Mo.  416;  State 
y.  Benoist,  87  Mo.  500;  Bump,  Fraud.  Conv. 
350,  851;  Potter  v.  McDomll,  81  Mo.  74;  Cason 
y.  Murray,  15  Mo.  878;  Tompkins  y.  Wheeler, 
41  U.  8.  16  Pet.  118  (10 :908);  vlarke  v.  White, 
87  U.  S.  12  Pet.  200  (9 :  1055);  Marbury  y. 
Brooks,  20  U.  S.  7  Wheat.  577(5 :  527);  Brooks 
v.  Marbury,  24  U.  8.  11  Wheat.  99  (6 :  428); 
Crow  v.  Seardsletf,  68  Mo.  488;  Carson  y. 
Blakey,  6  Mo.  278;  Perry  v.  Corby,  21  Fed. 
Rep.  787;  Smith  d  K,  I,  Co,  v.  Thurman,  29 
Mo.  App.  186;  Hargadine  v.  Henderson,  97  Mo. 
876-386. 

The  making  of  the  deed  of  trust  and  the 
proceedings  to  wind  up  the  parlnership,  and 
the  appointment  of  a  receiver  under  such  pro- 
ceedings, do  not  constitute  a  general  assign- 
ment for  the  benefit  of  the  creditors. 

6amp§an  t.  Bhaiw,  19  Mo.  App.  Vll,  Meredith 
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Mfg.  Go.  y.  SmWi,  8  N.  H.  848;  Low  v.  Wjh 
man,  8  N.  H.  586;  Barker  v.  HaU,  18  N.  H, 
29«;  Brown  v.  Foster,  2  Met.  152;  Henshaw  v, 
Sumner,  23  Pick.  446;  Fairbanks  y.  Haynes, 
28  Pick.  828;  Bfttes  v.  Cos,  10  Ck)nn.  280; 
Worman  v.  Wolfersberger,  19  Pa.  59;  Lampson 
v.  Arnold,  19  Iowa,  481;  Shapleigh  v.  Baird,  26 
Mo.  826;  Bailey  v.  Katisas  Mffg,  Co.  82  Kan. 
79. 

Mr.  Justice  Gray  delivered  the  opinion    [226 
of  the  court: 

The  claim  of  each  plaintiff  being  for  less^ 
than  $5,000,  and  the  amount  in  dispute 
therefore  insufficient  to  give  this  court  juris* 
diction  of  the  whole  case,  our  jurisdiction  it- 
confined  to  answering  the  questions  of  law 
presented  by  the  certificate  of  division  of 
opinion  between  the  judges  before  whom  the 
case  was  heard  in  tne  circuit  court.  Rev. 
StAt.  §§  650,  652,  693;  Act  of  February  16, 
1875,  chap.  77,  §  8  (18  Stat.  816)  ;  Dow  y. 
Johnson,  100  U.  8.  158  [25 :  6321 ;  United 
States  V.  Ambrose,  108  U.  8.  886  [27 :  7461 ; 
Jevell  y.   Knight,  128  U.  8.  426  [31 :  1901. 

The  determination  of  these  questions  Is 

governed  by  the  law  of  Missouri,  where  the 
eed  of  trust  was  made,  and  the  parties  to  it 
resided.  In  ascertaining  the  construction 
and  effect  of  section  864  of  the  Revised 
Statutes  of  the  State  of  1879,  which  is  sup- 
posed to  affect  the  case,  it  is  important  to 
Dear  in  mind  the  law  of  Missouri  as  it  ex- 
isted before  those  Statutes  were  enacted. 

The  Supreme  Court  of  Missouri  in  1852, 
speaking  by  Mr.  Justice  Gamble,  said :  **  It 
is  not  necessary  to  quote  books  for  the  pur- 
pose of  showing  that  a  debtor  in  failing  cir- 
cumstances may  give  a  preference  to  one  or 
more  of  his  creditors  to  the  exclusion  of 
others ;  and  that  such  disposition  of  his  ef- 
fects is  not  impeachable  on  the  ground  of 
fraud,  because  it  embraces  all  his  property,* 
— and  accordingly  upheld  assignments  by  in- 
solvent debtors  of  all  their  property  to  pay 
Particular  creditors.  Cason  y.  Murray,  15 
[o.  378,  881 ;  Richards  v.  Levin,  16  Mo. 
596,   599. 

It  was  also  well  settled  by  the  decisions  [230 
of  that  court,  that  each  partner,  by  virtue 
of  the  relation  of  partnership,    and  of  the 
community  of  right  and  interest  of  the  part- 
ners, had  full  power  and  authority  to  sell, 
pledge  or  otherwise  dispose  of  all  personal 
property  belonging  to  the  partnership,  for 
an^  purpose  within  the  scope  of  the  partner- 
ship business,  and  might  therefore,  without 
the  concurrence  of  his  copartners,  mortgage 
the  partnership  property  by  dewi  of  trust, 
to  secure  the  payment  of  a  partnership  debt 
{Clark  v.  Bites,  88  Mo.  579;  Keek  v.  Fisher, 
58  Mo.  532)  ;  although  one  partner,  without 
the  concurrence  of  his  copartners,  could  not 
delegate  to  a  stranger  the  right  of  the  partner- 
ship to  administer  the  partnership  effects, 
and  therefore  could  not  make  a  general  as- 
signment of  all  the  property  of  me  partner- 
ship for  distribution  by  the  assignee  among- 
the  partnership  creditors,  retaining  no  equity 
of  redemption   in  the  partnership.    Ihtghe^ 
V.  Ellison,  5  Mo.  468 ;  Hook  y.  Stone,  84  Mo. 
829. 

The  Statutes  of  Missouri  restricting  volun- 
tary assignments  have  always  been.  coty&ts>M& 
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rather  strictly  by  Vte  Supreme  Court  of  the 
State. 

By  the  earliest  Statute  upon  the  subject, 
'^in  all  cases  in  which  any  person  shall  make 
a  voluntiiry  assignment  of  his  lands,  ten- 
ements, goods,  chattels,  effects  and  credits, 
or  any  part  thereof,  to  anv  person,  in  trust 
for  his  creditors  or  any  oi  them,  it  shall  be 
the  duty  of  the  assignee"  to  file  an  inventory 
ot  the  assigned  property  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in 
which  the  assignee  resides.  Missouri  Rev. 
Stat,  of  1845,  chap.  10,  g  1,  reSnacting  Act 
of  February  15,  1841,  §  1.  Missouri  Laws  of 
1840-41,  p.  13. 

In  the  Kevised  Statutes  of  1855,  chap.  8, 
§  1,  that  section  was  reenacted,  and  at  the 
«nd  of  the  chapter  this  section  was  added : 
**§  39.  Every  provision  in  any  assignment, 
hereafter  made  in  this  State,  providing  for 
the  payment  of  one  debt  or  liability  in  pref- 
erence to  another,  shall  be  void ;  and  all 
debts  and  liabilities,  within  the  provisions 
of  the  assignment,  shall  be  paid  pro  rata 
from  the  assets  thereof.  ** 

The  Supreme  Court  of  Missouri  repeatedly 
and  uniformly  held  that,  taking  those  two 
'831]  sections  together,  §  89  only  prohibited  pref- 
erences among  the  creditors  designated  in 
an  assignment,  either  of  the  whole  or  of  part 
of  the  debtor's  property,  but  did  not  invali- 
date partial  assignments  for  the  benefit  of 
some  of  the  creditors  of  the  assignor,  and  was 
so  far  inefficient  to  prevent  preferences  among 
creditors;  and  the  court  observed:  "If  the 
Legislature  wish  to  strike  at  the  root  of  the 
evil,  they  must  go  back  to  an  old  principle 
of  the  common  law,  which  permits  a  debtor 
to  prefer  one  creditor  to  another,  and  which 
privilege  can  be  effected  in  a  variety  of  modes 
other  than  those  referred  to  in  our  StatuWs 
concern  i  n  e:  assi  gnments.  **  Shaplngh  v.  Baird, 
26  Mo.  322,  326 ;  Johnson  v.  McAllister,  30 
Mo.  327 ;  Jfanv  v.  Logan,  81  Mo.  91 ;  State 
T.  Benaist,  87  Mo.  500,  516. 

An  Act  of  Febi-uary  18,  1864,  repealed  §  89 
of  the  Act  of  1855,  and  enacted  that  "every 
assignment  hereafter  made  in  this  State,  ' 
under  the  provisions  of  the  Act  of  1855, 
^ shall  be  for  the  benefit  of  all  creditors  who 
shall  present  and  prove  up  their  claims  under 
the  provisions  of  said  Act,  and  all  debts  and 
liabilities  so  proved  and  allowed  shall  be 
paid  pro  rata  irom  the  assets  thereof.  '*  Act 
of  February  13,  1864,  §§  8,  9,  Missouri  Laws 
of  1863-64,  p.  6. 

In  1865  this  provision  was  reSnacted  in 
this  form:  "Every  voluntary  assignment  of 
lands,  tenements,  goods,  chattels,  effects  and 
credits  made  by  a  debtor  to  any  person  in  trust 
for  his  creditors  shall  be  for  the  benefit  of 
all  the  creditors  of  the  assignor,  in  propor- 
tion to  their  respective  claims.*'  Gen.  Stat, 
of  I860,  chap.  112,  §  1 ;  1  Wagner's  Stat. 
(dd  ed.)  150. 

In  1878  the  construction  and  effect  of  this 
provision  were  drawn  in  judgment  before 
the  Supreme  Court  of  Missouri  in  Croto  ▼. 
BeardJey,  68  Mo.  435,  where  a  debtor  had 
conveyed  his  stock  of  merchandise  by  a  deed 
of  trust,  in  no  respect  differing  from  the  one 
now  before  ua,  to  secure  the  payment  of  cer- 
tain of  his  creditors.    It  wis  contended  that 


the  provision  of  the  Statute,  just  quoted, 
avoided  all  conveyances  of  property  which 
gave  a  preference  among  creditors.  But  it 
was  held  that  while  that  provision  had  a 
wider  scope  than  §  39  of  the  Act  of  1855, 
and  was  designed  to  prevent  any  preference 
of  creditors  "by  assignment,"  yet  it  did  not 
avoid  deeds  of  trust,  in  the  nature  of  mort- 
gages, which  were  only  securities  for  the 
payment  of  debts.  The  court  clearly  pointed 
out  the  distinction  between  assignments  and 
deeds  of  trust  in  the  nature  of  mortgages, 
saying:  **An  assignment  is  more  than  a  se- 
curity for  the  payment  of  debts ;  it  is  an  ab- 
solute appropriation  of  property  to  their 
payment. "  "  The  distinction  is  tliat  an  assign- 
ment is  a  conveyance  to  a  trustee  for  the  pur- 
pose of  raising  funds  to  pay  a  debt,  while  a 
deed  of  trust  m  the  nature  of  a  mortgajre  is 
a  conveyance  in  trust  for  the  purpose  oJ  se- 
curing a  debt,  subject  to  a  condition  of  "le- 
feasance.  The  deed  in  question  here  is  tlu  re- 
fore  a  deed  of  trust  in  the  nature  of  a  mort- 
gage. "  68  Mo.  437,  438.  Upon  these  reu>ons 
It  was  adjudged  that  the  deed  was  not  within 
the  Statute  concerning  assignments,  and  could 
not  be  avoided  by  a  creditor  not  named  in 
it,  except  for  fraud. 

The  section  there  construed  was  afterwards 
reenacted,  in  the  same  words,  in  §  354  of 
the  Revised  Statutes  of  1879,  which  were 
the  Statutes  in  force  when  the  deed  of  trust 
in  this  case  was  made. 

The  only  embarrassment  in  the  present 
case  has  been  occasioned  by  the  course  of 
decision  in  the  Circuit  Court  of  the  United 
States  within  the  State  of  Missouri,  originat- 
ing in  a  case  decided  in  1882  by  an  opinion 
of  Judae  Krekol  with  the  concurrence  of 
Judge  McCr.M  .  Martin  v.  Hausman,  14 
Fed.  Rep.  ICc. 

In  that  case,  the  debtors  assigned  and 
transferred  their  whole  stock  in  trade  by  a 
deed  which  declared  that  It  was  made  to 
secure  certain  debta  therein  mentioned,  but 
directed  the  assignee  to  proceed  at  once  to 
sell  the  property,  and  out  of  the  proceeds  to 
pay  the  debts  as  they  matured,  and  provided 
that  after  they  haa  been  fully  paid  "this 
deed  shall  be  released,"  and  reserved  no  right 
of  redemption  to  the  assignors.  Upon  a  re- 
view of  the  decisions  of  the  Supreme  Court 
of  Missouri,  and  especially  Shapldgh  v. 
Baird,  State  v.  Benoist  and  Grow  v.  Beards- 
ley,  above  cited,  it  was  held  that,  as  the  deed 
did  not  purport  to  be  a  security  for  a  debt, 
leaving  an  equity  of  redemption  in  the 
grantors,  and  empowering  the  trustee  to  sell 
only  if  the  debts  specified  should  not  be  paid 
at  maturity,  but  conveyed  the  property  ab- 
solutely to  the  trustee,  to  be  sold  for  the 
payment  of  the  debts  named  and  preferred 
in  it,  it  was  not  a  mortgage  security,  but 
an  assignment  for  the  benefit  of  creditors; 
and  Judge  Erekel  laid  down  this  general 
rule:  "A  debtor  in  Missouri,  under  its  leg- 
islation and  adjudications  thereon,  may, 
though  he  be  insolvent  at  the  time,  prefer 
one  or  more  of  his  creditors  by  securing  them ; 
but  he  cannot  do  it  by  an  instrument  convey- 
ing the  whole  of  his  property  to  pay  one  or 
more  creditors.  Instruments  of  the  latter 
class  will  be  construed  is  falling  within  the 
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Assignment  Laws,  and  as  for  thQ  benefit  of  all 
'Creditors,  whether  named  In  the  assignment 
or  not."    UFed.  Rep.  166. 

The  rule  thus  laid  down  has  since  been 

followed  by  the  same  and  other  judges  in  the 

tcderal  courts  within  the  State  of  Missouri, 

^d  has  been  extended  (in  disregard  of  the 

^judication  of  the  Supreme  Court  of  the 

Btate  in  Orovi  t.  Bea/rddey)^  so  as  to  hold  a 

^eed  of  trust,  in  the  nature  of  a  mortgage, 

of  all  the  personal   property  of  the  debtor, 

to  be  a  voluntary  assignment,   within  the 

meaning  and  effect  of  the  Missouri  Statute. 

Ddhlman  ▼.  Jacobs,  16  Fed.  Rep.  614 ;  Kellog 

y.    JHeJiardson,  19  Fed.    Rep.    10 ;    Clapp  v. 

Ih'etman,  21  Fed.  Rep.  15 ;  P^rry  ▼.    CArhy, 

21  Fed.  Rep.  787 ;  Kerb$  v.  Ewing,  22  Fed. 

Rep.    693;   Freund  ▼.    Yaegerman,   26  Fed. 

Rep.    812,  and  27  Fed.   Rep.   248 ;   ^aU  v. 

ifc/-««,  27  Fed.  Rep.  261. 

rriiAt  rule,  as  thus  construed  and  applied, 

hias   ZAOt,  however,  always  been  approved  in 

the  cilrcu  it  court.    In  Clapp  v.  Dittman,  above 

cit^ed,  Mr.  Justiee  Brewer,  then  circuit  judge, 

oozi  fussed  that,   if  it  were  a  new  question, 

liis   own  conclusion  would  be  different,  and 

io    l^sirmony  with  the  decisions  in  Metropolis 

N<JL^.     Bank  ▼.  Sprague,  20  N.  J.  Eq.  18,  28; 

FTxT^^w^neU  v.  Eotoard,  26  Iowa,  881  ;  Doremus  v. 

O*  Jzt^xrra^  1  Ohio  St.  45;  Atkinson  v.  Tomlin- 

*>»*•     1  Ohio  St.  287,  and  other  cases ;  and  de- 

cla.T-i^d  that  he  should  follow  the  rule,  as  hav- 

ix^S      been  established  by  the  course  of  the 

d^oisions  in  the  courts  of  the  United  States 

"''''it.l^in   the    State  of  Missouri,  until  there 

•^ovild  be  some  authoritative  construction  of 

ttk^  Statute  by  the  Supreme  Court  of  the  Unit- 

^i     States,  or  by  the  Supreme  Court  of  the 

Sj^^ti'e.    21  Fed.  Rep.  17.     See  also  Perry  v. 

<-^^^>»-*:y,  21  Fed.  Rep.  787 ;  Freund  v.  Taeger- 

fTKMrn.^  27  Fed.  Rep.  248;  Elgin  Nat.  Watch  Co. 

▼  -    Jl^eyer,  80  Fed.  Rep.  659 ;'  WHl  v.  I\>lack, 

»0^€d.  Rep.  818. 

*lie  decision  in  Orow  ▼.  Beardsley  has  al- 

'^^yn  been  treated  in  all  the  courts  of  the  State 

*® fettling  the  law  of  Missouri  upon  the 

«^oject.     It  has  been  followed  by  the  St. 

~^8  Court  of  Appeals  in  Holt  v.  Simmons, 

of  A  ^*  -^PP-  ^»  ^^^  ^y  ^®  Kansas  City  Court 

JJi^Ppeals  in  Sampson  v.  S?iaw,  19  Mo.  App. 

Jif*.  and  in  Smith  A  K,  1.  Co.  v.  Thurman,  29 

-[?•   App.  186 ;  and  it  has  been  approved  and 

r^'^Q  on  by  the  Supreme  Court  of  Missouri  in 

*  ^^i^  recent  case,  in  which  the  court,  after 

J~P?*tine  and  enforcing  the  reasoning  upon 

•'Pk^^   WW  V.   Beardsugy,    proceeded,    said : 

\X^^  Assignment  Law  of  Missouri  is  not,  in 

jJ~~^    or   spirit,   a  Bankrupt   or   Insolvent 

il^Jor's  Act.      A  debtor,  whether  solvent  or 

ir^^'^v-ent,  may,  in  good  faith,  sell,  deliver 

Payment,  mortgage  or  pledge  the  whole 

<m«?^^  part  of  his  property  for  the  benefit  of 

^^  ^^  more  of  his  creditors,  to  the  exclusion 

^v^^*^«r8,  even  though  such  transfer  may  have 

^^  •*'^''-A  of  delayinir  them  in  the  collection 


^^*^^ir  debts.     Its  terms  in  no  way  qualify 

^^  **^le  by  which  the  character  of  this  in- 

iJ2**^«nt  is  to  be  determined.     Reading  the 

^^'"^inent  then  as  a  whole,  in  the  light  of 

^^^^^ircumstances  under  which  it  was  exe- 

^^^>    was  it  intended  as  a  security,    or  as 

-^j^^^solute   unconditional    conveyance,    in 

\^r^^^^  to  the  grantee  of  all  the  grantor's 

"•  V.%.  U.  a,  Book  84, 


interest  in  the  property,  both  legal  and 
equitable,  to  the  exclusion  of  any  equitable 
right  of  redemption?"  And  it  was  accord- 
ingly adjudged  that  the  Assignment  Law 
was  inapplicable  to  a  deed  of  trust,  convey- 
ing all  the  debtor  s  property,  real  and  per- 
sonal (except  his  homestead  and  household 
furniture,  and  a  horse  and  buggy) ,  to  a  trustee 
in  trust  to  secure  the  pavment  of  part  of  his 
debts  for  which  he  was  liable  either  as  prin- 
cipal or  as  surety,  which  appeared  to  the 
court,  upon  a  view  of  all  its  provisions  as 
applied  to  the  facts  of  the  case,  to  be  ''not 
an  absolute  indefeasible  assignment  of  all 
the  grantor's  title,  both  le^al  and  equitable, 
in  the  property  '  in  trust  for  his  creditors, ' 
but  a  deed  of  trust  to  secure  the  pavment  of 
debts  and  other  liabilities,  in  which  the 
grantor  has  an  interest  in  the  property  con- 
veyed," for  the  protection  of  whicn  "eqiuity 
gives  him  a  right  of  redemption,  though  no 
clause  of  defeasance  was  Inserted  in  the 
deed. "  Hargadine  ▼.  Bendersony  97  Mo.  875, 
886,  887,  389. 

The  question  of  the  construction  and  effect 
of  a  statute  of  a  State,  regulating;  assign- 
ments for  the  benefit  of  creditors,  is  a  ques- 
tion upon  which  the  decisions  of  the  highest 
court  of  the  State,  establishing  a  rule  of 
property,  are  of  controlling  authority  In  the 
courts  of  the  United  States.  Brashcar  y. 
West,  82  U.  S.  7  Pet.  608,  615  [8 :  801]  ; 
Allen  V.  Massey,  84  U.  S.  17  Wall.  851  [21 : 
542]  ;  Uoyd  v.  Fulton,  91  U.  8.  479,  485 
[23 :  863,  365]  ;  Sumner  v.  Eieks,  67  U.  8.  8 
Black,  532,  534  [17 :  355,  856]  ;  Jaffray  v. 
MeOehce,  107  U.  S.  361,  365  [27:  495,  496]; 
Peters  v.  Bain,  133  U.  S.  670,  686  [88 :  696, 
702]  :  Jencks  v.  Qvidnick  Co.  185  U.  8.  457 
[84:  2001.  The  decision  in  WhiU  v.  CotB- 
hausen,  129  U.  S.  829  r32:  677],  construing 
a  similar  statute  of  Illinois  in  accordance 
with  the  decisions  of  the  Supreme  Court  of 
that  State  as  understood  by  this  court,  has 
therefore  no  bearing  upon  the  case  at  bar. 
The  fact  that  similar  statutes  are  allowed 
different  effects  in  different  States  is  im- 
material. As  observed  by  Mr.  Justiee  Field, 
speaking  for  this  court :  **  The  interpretation 
within  the  jurisdiction  of  one  State  becomes 
a  part  of  the  law  of  that  State,  as  much  so 
as  if  incorporated  into  the  body  of  it  by  the 
Legislature.  If,  therefore,  different  Inter^re* 
tations  are  given  in  different  States  to  a  sim- 
ilar local  law,  that  law  in  effect  becomes  by 
the  interpretations,  so  far  as  it  is  a  rule  for 
our  action,  a  different  law  in  one  State  from 
what  it  is  in  the  other."  Chiisty  v.  Pridgeon, 
71  U.  S.  4  Wall.  196,  208  [18:  822.  8241. 
See  also  Detroit  v.  Osborne,  135  U.  8.  m 
[34:  260]. 

In  the  present  case,  there  can  be  no  doubt 
that  the  deed  of  trust,  convening  the  personal 
property  of  the  partnership  to  secure  the 
payment  of  its  debts  therein  named,  and  re- 
serving in  the  clearest  terms  a  ri^ht  of  re- 
demption to  the  grantors,  by  providing  that 
if  they  shall  pay  those  debts  the  deed  shall 
be  void,  as  well  as  by  authorizing  the  trustee 
to  sell  the  property  only  in  case  of  their 
failing  to  pay  those  debts  or  any  part  thereof 
for  five  days  after  they  become  payable,  was, 
according  to  the  settled  course  of  decision  to 
22  VlSk 
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Qte  courts  of  the  State  of  Hinouii,  a  mort- 

age  oal7,  and  not  an  assignment  under  the 
itute  relied  oq  ;and  therefors,  according  to 
the  declalons  In  Miuouri,  cited  at  the  begin- 
ning of  thla  opinion  (no  fraud  being  proved 
or  suggested) ,  an  inBtrument  which  one  part- 
ner had  the  inherent  authority  to  bind  the 
partneraliip  bj,  although  hie  copartnerB  did 


not  ji 


in  it. 


Nor  did  the  aimultaneouB  appointment  of 
'    T  of  the  partnership  property  at  the 


The  deed  of  trust,  executed  by  and  with 
the  consent  of  two  of  the  three  partners, 
helng  a  valid  mortgage,  and  not  an  assign- 
ment, within  the  meaning  of  the  Statute,  the 

fact  that  the  third  partner  had  authorized 
his  copartners  to  execute  an  assignment, 
which  was  never  executed,  cannot  aSect  the 
validity  of  the  operation  of  the  deed  of  ti 
ippoiot 
propert:,  _ 
suit  of  one  of  the* partners  alter  the  nature  of 
the  deed  of  trust,  or  transform  it  into  a  vol- 
untary assignment,  within  the  meaning  of 
the  Statute  of  Missouri,  as  construed  by  the 
Supreme  Court  of  the  Slate.  A  receiver  de- 
rive* his  authority  from  the  act  of  the  court 
appointing  him,  and  not  from  the  act  of  the 
parties  at  wlioee  suggestion  or  by  whose  con- 
sent he  Is  appointed;  and  the  utmost  effect  of 
his  appointment  is  to  put  the  property  from 
that  time  into  bis  custody  as  an  officer  of  the 
court,  for  the  benefit  of  the  party  ultimately 
proved  to  be  entitled,  but  not  to  diange  tbe 
title,  or  even  the  riglit  of  poaseasion.  in  tbe 
property.  Skip  v.  Baruood,  S  Atk.  664 ; 
Arton.  2  Atk.  IS;  WitwM  T.  Bamptoa,  S5 
tJ.  B.  li  How.  fi3,  ea  [14 :  822.  8281  1  EUii 
V.  BotUm,  H.  A  E.  R.  Co.  107  Mass.  1,  26; 
MaVTiard  v.  Bmd,  67  Mo.  SIS;  Heiman  v. 
FMuT,  II  Ho.  App.  275,  281.  And  in  the 
present  case,  the  three  Banks  have  claimed 
and  received  payment  of  the  full  amount  of 
their  debts  from  Stewart  as  trustee  under  the 
mortgage,  and  not  as  receiver  under  the  ap- 
pointment of  the  court. 

The  necaask^  conclusion  la,  that  each  ol 
tbe  questions  certified  must  be  answered  in 
the  ne^tlve,  and  that  thedeerteef  the  Circuit 
Oaurl  diimittirtff  the  biU  mutt  be  affirmed. 
1371  The  Oh*^  Juttiee,  having  been  of  counsel, 
and  Mr.  JuMlia  Br«w«r«  not  having  been  a 
member  of  the  court  when  the  case  was 
argued,  took  no  part  In  its  consideration  01 
decision. 


HART  B.  J.  HcQROARTY  XT  u. 

[Bee  a.  a  Reporter's  ed.  tST-SlL) 

Juritdictian,  at  to  amount — tif  United  Statet 
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where  the  olatm  of  anotbtr  appellant  Is  iiioi«tiia» 
|ia,OOD,  tblacourthaa  JuTisdloUoooItheappealaa 
to  iUQb  claim. 
i.  Tbe  tjDltedOtateeClrcnlt  Court  Id  Ohio  had  Jo- 
rledlotlon  or  ■  suit  bj  olttiena  of  otber  Ststes  (whi> 
were  Dot  parties  to  prevloiu  pmoredlnsi  In  Om 
state  probate  conrti,  to  set  ulde  martffisca  a* 
fraudulent  u  to  them  and  other  credllnn,  wbeM 

the  KwigDiDeDt  and  the  anl^ee's  t>ond. 
I.  In  Ohio,  mortgagee  maile  l>j  a  tradlDf  oorpoi^ 
tlon,  after  It  has  beoome  Insolvent  and  cease  J  to 
do  bunoesB.  to  prefer  soma  of  Its  creditors,  era 
Invallil  aKalnst  Its  creditors  senerallr.  whether 
were  or  irere  not  parts  of  tbe  mmt 
I  an  asBltrniDent  under  the  BtatutSw 
L  Courts  of  the  United  States  will  Dot  hold  a  ooo- 
veynnce  valid  SKslnst  citizens  of  other  StstMh 
which  tbe  courts  ot  the  State  hold  to  be  voM  a> 
asalDSt  Its  own  dtliens. 

[No.  28.] 

Argued  -Aprii  IS,  IS,  ISSS.    lUeided  Mom  m^ 

1S90. 

APPEAL  from  a  decree  of  the  Circuit  Cwnt 
of  tbe  United  States  for  tbe  Southern  Dis- 
trict of  Ohio  dlsmisfing  s  suit  in  equity  to  dfr 
clare  certain  mortgsges  to  inure  to  tbe  henelU 
ot  general  creditors  and  that  the  sasigDee  dis- 
tribute the  fund  in  bis  hands  sccoidiugly  and 
be  restrained  from  paying  it  upon  the  tiebls  s^ 
cured  by  the  mortgages.    Reiened. 

Statement  hv  Mr.  Juttiee  Grmy: 
This  was  a  bill  in  equity,  filed  Novembor 
4,  1865,  by  a  conjoratioD  01  Michigan  agalntt 
the  Simpson  and  Gault  Manufacturing  Com- 
pany, B  cornomtion  of  Ohio,  Sayler,  a  citliea 
of  Ohio  and  assignee  of  that  Company,  undar 
the  laws  of  Ohio,  McGroaity,  Simpson, 
Gault  and  Fitch,  also  citizens  of  Ohio,  and 
Charles,  a  citizen  of  New  York. 

The  bill  alleged  that  the  defendant  Coi^ 
psny,  on  Hay  25,  1885,  by  a  deed  of  ssatga- 
ment  filed  in  the  Probate  Court  of  HamlltcB 
County  in  the  State  of  Ohio,  granted  and 
assigned  all  its  property,  real  luid  personal, 
te  Suyler,  In  trust  to  sell  and  dispose  of  it, 
and  to  apply  the  proceeds,  after  paying  tto 
expenses  of  executing  tbe  trust,  to  ttie  pny> 
ment  of  all  its  creditors;  tliatSayler accepted 
the  trust,  and  gave  bond  as  required  by  ttt 
laws  of  Ohio,  and  entered  on  bis  duties  M 
assignee  under  that  deed,  and  sold  all  tin 
property,  and  was  about  to  distribute  tlw 
proceeds ;  that  the  Company  then  and  Still 
was  indebted  to  the  plaintiff  in  the  sum  of 
$1,401.72,  and  interest  from  February  8, 188S; 
that  on  Mav  28,  1685,  the  Company,  being 
deeply  insolvent,  and  contemplating  and  !■• 
tending  to  moke  a  general  assignment  of  all 
its  property  to  Sayler  as  aforesaid,  and  H 
part  of  one  and  the  same  transaction  wiUt 
that  assignment,  and  b^  the  procurement  <l 
Simpson,  who  was  president  01  the  defendant 
Companv,  and  of  one  D'Hara,  its  treasurer. 
executed  and  delivered  mortgai;eB  of  all  Ila 
iroperty  to  tbe  five  individual  defendutt, 
liuipson,  McGroarty,  Gault,  Fitch  and 
CliHrtes.  severally,  in  fraud  of  tbe  plaintiff 
and  other  creditors  of  the  Company,  and  with 
a  fraudulent  inttnt  te  prefer  the  mortgagecn 
as  creditors  of  tbe  Company,  contrary  to  the 
provisions  of  the  Statutes  of  Ohio  regulntlng 
1«6  0.8. 
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*  assignments  for  the  benefit  of  creditors ;  and 
that  the  Company,  and  Sayler  as  its  assignee, 
had  been  requested  by  the  plaintiff,  and  had 
refused,  to  take  procedings  to  have  the  mort- 
gages set  aside. 

The  bill  prayed  that  the  mortgages  might 
be  declared  to  inure  to  the  benefit  of  the 
plaintiff  and  all  other  general  creditors  of 
Uie  Company ;  and  that  Savler  mieht  be  or- 
dered to  distribute  the  fund  in  his  hands  ac- 
cordingly, and  be  restrained  from  applying 
it  to  the  payment  of  the  debts  secured  by  the 
mortgages,  and  for  further  relief. 

No  seryice  was  made  upon  Charles;  and, 
upon  the  plaintiff's  motion,  the  bill  was  dis- 
missed as  to  him,  and  was  amended  by  join- 
ing as  plaintiffs  three  citizens  of  the  State  of 
New  York,  partners  under  the  name  of  W.  & 
F.  Livingston,  and  by  alleging  that  they  Tiad 
recovered  judgment  against  the  defendant 
Company  in  November,  1885,  for  the  sum  of 
$10,822.89,  which  remained  unreversed,  upon 
which  execution  had  been  issued  and  re- 
turned unsatisfied. 

Sayler,  Simpson,  McGroarty,  Fitch  and 
Gault  demurred  to  the  bill,  for  want  of 
]  equity  and  because  the  matters  stated  in  the 
bill,  and  all  questions  touching  the  validity 
of  the  mortgages  and  the  distribution  of  the 
proceeds  of  the  sale  of  the  property,  were 
within  the  exclusive  jurisdiction  of  the  Pro- 
bate Court  of  Hamilton  County.  The  court 
siJstained  the  demurrers  and  dismissed  the 
bill,  and  the  plaintiffs  appealed  to  this  court. 

Menrs,  Joseph  WUby  and  J.  C.  Har- 

_     Br,  for  appellants: 

The  demurrers  to  the  juri«diction  of  the  cir- 

oait  court  were  not  well  taken. 

^     ^o  summons  or  notice,  or  citation  of  any 

_^xid,was  served  upon  appellants  iu  the  probate 

urt  prior  to  the  filinp:  of  this  bill;  nor  ooes  the 

I  in  the  probate  court  show  any  contro- 

-       -  — ^  or  parties  at  the  date  of  the  filing  of  the 

%7tei  V.  Fuentes,  92   U.  8.  10  (28:  524); 
V.    Hills,    11    Biss.    294;     Oraigie   v. 
^Arthur,  4  Dill.  474;  Shelby  v.  Bacon,  51  U. 
•  ^p  How.  66  (18:  826). 

~  le  circuit  court  below  first  acquired  and 
has  jurisdiction  of  the  matters  set  forth  in 
tiiill. 
/^»e-'^^^  V.  Smith,  59   U.   S.   18  How.  263 
i*P 3     893);  Oreen  v.  Oreighton,  64  U.  S.  23  How. 

^S^^'  419). 
^*  ^is  attempted  limitation    and   restriction 
^^•^'^  the  equitable  lurisdiction  of  the  federal 
s  as  between  litigants  of  the  proper  di- 
citizenship  has  been  repeated^  ignored 
repudiated. 

ri^^«vw«  V.  Hook,  74  U.  8.  7  Wall.  425 
J^=  260);  Hesa  v.  Reynolds,  113  U.  S.  73 
2  927);  EUis  v.  Datis,  109  U.  8.  485 
1006):  Fleishery,  Greenwald,  20 Fed.  Rep. 
m^  -  »  Sifnon  v.  Oppenhetmer,  20  Fed.  Rep.  553; 
^^<^m7iny  V.  Wnght,  121  U.  S.  201,  206 
SS-  ^32.  933);  Hart  v.  Sansom,  110  U.  8.  151 
^Sf.  101). 

^*J:  be  preferential  chattel  morti^^eos  were  not 
^J^^gent  creditors,  and  are  not  entitled  to  pro- 
^3c>^°  in  the  security  they  received. 
f^^l^nnerhassett  v.  Sherman,  105  U.  S.  100, 117 
r^:   1080,  1085);  Fassett  v.   Traber,  20  Ohio. 
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540,  545;  Doremui  v.  (yHnrra,  1  Ohio  St  45, 
49;  Harkrader  ▼.  UOry,  4  Ohio  St.  6U2. 

The  chattel  mortgages  arepreferences  withio 
the  inhibition  of  sec.  6348.  Kev.  Stat,  of  Ohio. 

Stevenson  v.  Agry,  7  Obio(pt.  2)247;  Atkin- 
son  V.  Tomlinson,  1  Ohio  St.  237;  Bagalty  v. 
Waters,  7  Ohio  St.  359;  Hoffman  v.  MackaU,  5 
Ohio  St  124,  136;  Bloomingdaie  v.  Stein,  43 
Ohio  St  168;  Justice  v.  U/U,  10  Ohio  St  170, 
177. 

The  bill  shows  a  fraud  upon  the  law  and  aa 
attempted  evasion  of  it. 

Lee  Y.  Lee,  ^  U.  8. 8  Pet  44  (8:861):  Dotor^ 
inn  V.  Einteing,  2  Serg.  &  R.  826;  Sharps  n 
Thomas,  6  Bing.  416;  Ihe  v.  Carter,  8  T.  R. 
300;  Maxwell,  Stat  183,  chap.  4,  Construction^ 
to  Pre/cent  Evasion, 

Two  instruments,  if  in  fact  executed  and  in- 
tended as  parts  of  one  transaction,  may  be  so 
regarded  in  law,  and  as  such  within  the  opera- 
tion of  statutes  to  which,  as  separate  instru- 
ments, in  form,  they  would  not  be  obnoxioua. 

WhiU  V.  CoUhausen,  129  U.  8.  829  ^2:677); 
Preston  t.  Spaulding,  120  111.  208;  Field  v. 
Oeoghegan.  125  111.  70;  Van  Patten  v.  Burr,  69 
Iowa,  518;  Moore  v.  Church,  70  Iowa,  208; 
Holt  V.  Bancroft,  80  Ala.  193;  Berry  v.  Cutts, 
42  Me.  445;  Cflapp  v.  Nordmeyer,  25  Fed.  Rep. 
71;  DoggettY,  Herman,  16 Fed.  Rep.  812;  Liver^ 
more  v.  McNair,  84  N.  J.  Eq.  478;  Hahn  t. 
Salmon,  20  Fed.  Rep.  801;  EeUogg  v.  Root,  28 
Fed.  Rep.  625;  Root  v.  PoUer,  69  Mich.  498; 
Winner  v.  Boyt,  66  Wis.  227. 

The  preferential  chattel  mortgages  are  in- 
valid. 

Curran  t.  Arkansas,  66  U.  8.  16  How.  804 
14:  705);  Mumma  v.  Potomac  Co,  88  U.  8.  8 
et.  281  (8:  945);  Baring  v.  Dabney,  88  U.  8. 
19  Wall.  1  (22:90);  BroughtonY,  Pensaeola,  93 
U.  8.  266(23:  896);  2  Morawetz,  Priv.  Corp. 
§Si  808.  861-863;  Wait,  Insolv.  Corp.  g§  1^, 
654;  Taylor,  Priv.  Corp.  (2d  ed.)§  668. 

The  great  weight  of  authority  is  against  the 
power  of  directors  to  use  their  position  to  their 
own  advantage. 

2  Morawetz,  Priv.  Corp.  §787;  Taylor,  Priy. 
Corp.  §  759;  EoeMer  y.  Black  River  Falls  Iron 
Co.  67  U.  8.  2  Black,  715  (17:  839);  Bradley  y. 
Fartpdl,!  Holmes,  433;  Adams  v.  EehlorMiU- 
ing  Co.  35  Fed.  Rep.  433.  86  Fed.  Rep.  213; 
Lippineott  v.  Shaw  Carriage  Co.  25  Fed.  Rep. 
577:  Corbett  v.  Woodward,  5  Sawy.  403;  Stout 
V.  Teager  Milling  Co.  18  Fed.  Rep.  802;  Cdons 
V.  Tome,  9  Fed.  Rep.  532;  Richards  v.  Nets 
Hampshire  Ins.  Co.  43  N.  H.  263;  Haywood  t. 
Lincoln  Lumber  Co.  64  Wis.  639. 

Messrs.  Thos.  McDou^ail  and  Avery  S 
Holmes,  for  appellees: 

An  insolvent  corporation  has  power  to  prefer 
one  creditor  to  another,  the  same  as  a  private 
individual,  in  Ohio. 

Arrotosmith  v.  Harmoning,  42  Ohio  St  254; 
Mauarr  y.  Parrish,  26  Ohio  St  636;  C&aU  t. 
Donnell,  94  N.  Y.  168;  Dana  v.  United  State$ 
Bank^  Watts  &S.  223;  Reichwaldv.  Commer- 
cial Hotel  Co.  106  ni.  439;  Planters  Bank  y. 
Whittle,  78  Va.  737;  BueU  v.  Buckingham,  15 
Iowa,  284;  Catlinv,  Eagle  Bank,  6  Conn.  238; 
Ringo  v.  Biaeoe,  18  Ark.  563;  Wilkinson  y. 
Bauerle,  41  N.  J.  Eq.  635;  Bergen  v.  Porpoise 
Fishing  Co.  42  N.  J.  Eq.  897. 

The  simple  question  is  one  of  priority  be- 
tween two  contending  moTl^«k,^gee&. 
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In  Ohio,  mortgages  take  effect  from  the  time 
of  their  delivery  to  the  recorder. 

Magee  ▼.  Beatty,  8  Ohio,  896;  StanseUr.  Rob- 
erU,  13  Ohio,  148;  Mayhamv.  Ooombi,  14  Ohio, 
428;  WhiUY,  Denman,  1  Ohio  St.  110. 

It  is  the  motive,  design  and  situation  of  the 
assignor,  and  not  the  motives  of  the  assignee, 
that  ^ve  character  to  the  assignment,  and 
briof^  It  within  the  operation  of  the  Statute. 

MitcheUv.  Oazzam,  12  Ohio,  816;  DaremtUY, 
(/Harra,  1  Ohio  St  50. 

The  Statute  does  not  extend  to,  or  in  any 
way  affect,  conveyances  or  mortgages  made  hy 
the  failing  debtor  to  his  creditor  for  the  pur- 
pose of  paying  or  securinff  his  debt. 

AtkiMonY.  TomltTuon,!  Ohio  St  240;  ffark- 
rader  v.  Lieby,  4  Ohio  St  002,  609;  Diekion  v. 
Ramon,  5  Ohio  St  218,  221;  JiuUee  ▼.  Wd,  10 
Ohio  St  170. 

The  fact  that  the  mortgages  may  have  been 
executed  at  ooe  and  the  same  time  with  the 
deed  of  assignment,  does  not  constitute  them 
an  assignment  io  trust 

MerSianU  Nat,  Bank  y.  Nottingham  M,  A  8, 
Co,  (Ohio)  15  Gin.  L.  Bui.  8;  WtUon  v.  Berg, 
88  Pa.  167;  Holt  v.  Bancroft,  80  Ala.  198;  Bai- 
ley v.  KaniOM  Mfg,  Co,  82  Kan.  78;  TootU  ▼. 
ColdioeU,  80  Kan.  125. 

The  fact  that  two  directors  happened  to  be 
indorsers  on  some  of  the  notes  secured  hj  the 
mortgage,  does  not  invalidate  the  mortgage. 

Planters  Bank  v.  WhiUls,  78  Va.  789,  740; 
Bueil  v.  Buckingham,  16  Iowa,  284;  Gordon  v. 
Preiton,  1  WatU,  885;  WhiteuteU  v.  Wa/mer,  20 
y 1 425;  Athhursfi  Appeal,^  Pa.  290;  Bradley 
T.  Farueli,  1  Holmes,  438;  Oorbett  v.  Woodward, 
5  Sawy.  408. 

Mr,  Justice  Gray  delivered  the  opinion 
of  the  court : 

The  claim  of  the  plaintiff  Company  being 
for  less  than  (5,000,  is  insufficient  to  give 
this  court  jurisdiction,  and  the  appeal  must 
therefore  be  dismissed  as  to  that  Company. 
Steu>art  v.  Dunham,  115  U.  S.  61  [19 :  829] ; 
OibBon  V.  Shufeldt,  122  U.  8.  27  [80:  1088]. 

But  the  claim  of  W.  A  F.  Livingston, 
citizens  of  New  York,  who  by  leave  of  the 
circuit  court  and  amendment  of  the  bill  were 
Joined  as  plaintiffs,  Is  more  than  $10,000, 
which  is  sufficient  to  give  this  court  juris- 
diction of  the  appeal,  ao  f ar  as  concerns 
their  claim ;  and  Charles,  also  a  citizen  of 
New  York,  who  was  originally  joined  as 
defendant,  not  having  been  served  with  proc- 
ess, and  the  bill  having  been  dismissed  as 
to  him,  the  case  in  regard  to  the  citizenship 
of  the  parties  was  within  the  jurisdiction  of 
the  circuit  court 

The  plaintiffs,  in  the  brief  filed  in  their 
behalf,  expressly  **  disclaim  any  intention  to 
impeach  the  transaction  in  controversy,  as 
one  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors ;"  and  seek  to  maintain  their 
bill  on  the  sole  ground  ''that  the  transaction 
shown  by  the  bill  is  within  the  operation  of 
section  &48  of  the  Revised  Statutes,  and  that 
therefore  the  attempted  preferences  should  be 
decreed  to  inure  to  the  benefit  of  the  general 
cr^itors." 

Byg  6885  of  the  Revised  Statutes  of  Ohio 
of  1880,  ''when  any  person,  partnership,  as- 
sociation or  corporation  shall  make  an  as* 


signment  to  a  trustee  of  any  property,  money, 
rights  or  credits,  in  trust  for  the  benefit  d 
creditors,  It  shall  be  the  duty  of  said  ts- 
signee"  to  file  the  assignment  in  the  probate 
court  of  the  county  in  which  he  resides,  and 
to  give  bond,  with  sureties  approved  by  that 
court,  for  the  performance  oi  his  duties  as 
assignee. 

By  %  6848,  "all  assignments  in  trust  to  a 
trustee  or  trustees,  made  in  contemplation  of 
insolvency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal 
benefit  of  all  oreditors,  in  proportion  to  the 
amount  of  their  respective  claims,  and  the 
trusts  arising  under  tne  same  shall  be  admin- 
istered in  conformity  with  the  provisions  d 
this  chapter. " 

Subsequent  sections'provide  for  publishing 
notice  of  the  appointment  of  the  assiniee, 
and  for  an  appraisement  and  inventory  of  tJie 
property,  the  examination  of  the  assignor 
and  assignee  on  oath,  the  conversion  of  tiie 
property  into  money,  the  discharge  of  incnm* 
brances,  the  proof  of  debts  and  tne  distribn* 
tion  of  the   property  among  the   creditors. 

The  objection  taken  to  the  jurisdiction  d 
the  cirouit  court  of  the  United  States,  upoo 
the  ground  that  the  Probate  Court  of  £uun- 
ilton  County  had  exclusive  jurisdiction  off 
the  matters  in  controversy,  cannot  be  sus- 
tained. Upon  the  allegations  of  the  bill, 
admitted  by  the  demurrer,  nothing  appeals 
to  have  been  done  in  that  court,  before  the 
commencement  of  this  suit  except  to  file 
the  voluntary  assignment  of  the  debtor  sad 
the  bond  of  the  assi^ee;  and  the  circuit 
court  clearly  had  jurisaiction  of  a  bill  by  citi- 
zens of  other  States  (who  did  not,  so  lar  as 
appeara  by  this  record,  become  parties  to 
the  proceedings  in  the  state  court) ,  to  set 
aside  the  mortgages  as  fraudulent  or  invalid 
as  against  them.  Shelby  v.  Bacon,  51  U.  8. 
10  How.  56  [18 :  8261 ;  Oreen  v.  OreighUm. 
64  U.  S.  28  How.  00  [16 :  419]  ;  Payn^  y. 
Hook,  74  U.  S.  7  Wall.  425  [19:  26Q; 
Arrouamith  v.  Oleason,  129  U.  S.  86  [til: 
6801. 

The  defendants  rely  on  the  decision  ia 
Sayler  v.  Simpson,  45  Ohio  St  141,  in  which 
it  appears  that  in  a  controversy  to  which 
these  assignees,  these  mortgagees  and  W.  A 
F.  Livingston  were  parties,  the  Supreme 
Court  of  Ohio  held  that  the  probate  court 
had  jurisdiction  to  determine  the  rights  of 
the  mortgagees;  but  neither  that  decision, 
nor  the  facts  stated  in  that  report,  have  been 
pleaded  or  appear  of  record  in  this  case. 

The  present  case  is  to  be  decided  by  the 
application  of  the  law  of  Ohio  to  the  fads 
stated  in  this  bill  and  admitted  by  the  de- 
murrer ;  and  the  best  evidence  of  that  law, 
as  affecting  the  validity  of  the  mortnges 
and  assignment,  is  to  be  found  in  the  decis- 
ions of  vie  Supreme  Court  of  Ohio.  Uni0m 
Bank  v.  Kansas  City  Bank,  186  U.  8,  »8 
[84:841]. 

In  the  recent  case  of  Bouse  y.  Mer6haaii$ 
Bank,  46  Ohio  St.  498,  that  court,  upon  a 
similar  state  of  facts,  adjudged  that  moit- 

Ocs  made  by  a  trading  corporation  after  it 
become  insolvent,  and  had  ceased  to  do 
l)iisincss,  to  prefer  some  of  its  creditors,  were 
invalid  and  ineffectual  against  its  craiditon 
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gen^T^Ily,  without  regard  to  the  question 
irlicrtJicr  the  mortgages  were  or  were  not  parts 
of  tJie  same  transaction  as  an  assignment 
imAeTthe  Statute. 

Tlrat  decision,  it  is  true,  proceeded  in  part 
upon  a  theory  that  the  property  of  an  in- 
iolvent  incorporation  is  a  trust  fund  for  its 
creditors  in  a  wider  and  more  general  sense 
tb&n  could  be  maintained  upon  general  prin- 
ciples of  equity  jurisprudence.  Oraham  v. 
Xa  Crotte  S  M,  R  Co.  103   U.  8.  148,  161 


fi22J ;    JFbgg  ▼.  Blair,  133  U.   8.  534.  541  [83: 

221.  7^4] ;  Peters  ▼.  Bain,  138  U.  8.  670.  691, 

W2  [33  :  696,  703,  704] .    But  it  also  proceeded 

in  lar^e  part,  as  the  opinion  clearly  shows, 

upon    t;]ie  Constitution  of  Ohio,  and  the  law 

Aod  policy  of  that  State  as  declared  in  pre- 

Tious  decisions  of  itshighest  court,  and  should 

theref'oTe  be  accepted  by  this  court  as  decisive 

(rf  the     law  of  Ohio  upon  the  subject. 

It  ^^T^ould  be  an  extraordinary  result,  if 
the  covtrts  of  the  United  States,  in  exercising 
tbe  ]  vi.Tisdiction  conferred  upon  them  with  a 
▼iew  t;o  secure  the  rights  of  citizens  residing 
^  di  fiterent  States,  ^ould  hold  such  a  con- 
▼eyacaoe  to  be  valid  against  citizens  of  other 
States  as  the  Supreme  Court  of  Ohio  holds 
to  be    xroid  as  against  its  own  citizens. 

DecT^ee  retersSl,  and  ease  remanded  for  fur- 
^^f>9'''>oeeedings  in  conformity  mth  this  opinion. 

^^^  Justice  Brewer*  not  having  been  a 
meml^^r  of  the  court  when  this  case  was 
tf^eci,  took  no  part  in  its  decision. 
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^mzuary  note,  what  is — Illinois  Statutes— 
****  qf  can,  retaining  lien  on  them—continr 
S^^^ey  4u  to  time  of  payment, 

Aji  iQstrument,  by  which  the  maker  promises 

fP^y  to  the  order  of  the  payee  a  sum  oertaln  at 

^^^ed  time,  with  interest,  and  wbioh  states  that 

~^^*^ote  is  one  of  a  series  of  notes  given  for  cars 

^^  ^y  the  payee  to  the  maker  and  shall  become 

?r*  ^*i  the  failure  to  pay  any  one  of  the  series, 

!rr  ^^t  it  is  agreed  that  the  title  to  the  cars  shall 

f^^^^n  in  the  payee  until  all  the  notes  are  paid, 

a  v^  ^^^^  ^^®y  '^'^  secured  ratably  on  the  cars,  is 

^^■"^roissory  note,  to  be  protected  in  the  hands 

f^^^^^ona  Ade  holder  for  value  according  to  the 

of  mercantile  law  applicable  to  negotiable 

lg^^^  statutes  of  Illinois  place  negotiable  prom* 

^^*^  notes  in  the  hands  of  bona  fide  holders  for 

i;^^^  on  the  same  footing  that  they  occupy  under 

^   .rji^^nerai  rules  of  the  mercantile  law. 

^?i^^  tiotf  imports  a  sale  of  the  cars  and  that  the 

^w^*^r  is  to  retain  a  lien,  by  way  of  mortgage,  on 

•««ij^  tor  the  purchase  price. 

aA  ^^ntlngency  by  which  a  note  may  become 
-^  Earlier  than  the  date  fixed  does  not  afTeot  Its 
''^•^tlabmty. 

.  [No.  64.] 

3tytt^<j  ir<w.  4,  6, 1889,  Decided  May  19, 1890. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin  to  review  a  judgment  in  favor  of 
plaintiff  upon  certain  promissory  notes.  Af- 
firmed. 

The  facts  are  stated  in. the  opinion. 

Mr.  Oreenleaf  Clark,  for  plaintill  in 
error: 

A  negotiable  promissory  note  must  contain 
an  absolute  unconditional  promise  in  writing 
to  pay  a  specified  sum  at  a  definite  time  therein 
limited. 

Chitty,  Bills.  17;  Byles,  Bills,  5;  Nunez  y, 
Dautel,  86  U.  S.  19  Wall.  660(22: 161);  Cayuga 
County  Nat.  Bank  v.  Purdy,  56  Mich.  6. 

The  time  of  payment  of  each  of  the  iDstru- 
ments  is  by  the  terms  thereof  so  indefinite,  un* 
certain  and  contingent  as  to  destroy  the 
negotiable  character  Uiat  might  otherwise  at- 
tach thereto. 

Andrews  y.  Franklin,  1  Strange,  24;  Cota  T. 
Buck,  7  Met.  688;  Hubbard  y.  Mosely,  11  Gray, 
170;  Way  y.  8mith,  111  Mass.  628;  8tulU  y. 
8ilva,  110  Mass.  187;  Mahoney  y.  Fitepatriek, 
183  Mass.  161;  Brooks  v.  Uargreaves,  21  Mich. 
264;  First  Nat,  Bank  v.  Ca/rson,  60  Mich.  432; 
First  Nat.  BankY.  Bynum,  84  N.  C.  24;  Chou- 
teau y.  AUen,  70  Mo.  889;  Lamb  y.  Story,  45 
Mich.  488;  Smith  y.  Van  Blarcom,  Id.  371; 
Nunez  y.  Dautel,  86  U.  S.  19  Wall.  661  (22: 
161);  Smith  v.  Marland,  50  Iowa,  645;  Cayuga 
County  Nat.  Bank  y.  Purdy^  56  Mich.  6. 

The  instruments  in  question  were  not  nego- 
tiable promissory  notes  in  the  commercial 
sense. 

Parsons,  Bills  and  Notes,  80;  Chitty,  Bills 
(12th  Am.  ed.)  184  et  seq.;  Story,  Bills,  §§4-47; 
Oterton  y.  Tyler,  8  Pa.  846, 1  Am.  Lead.  Cas. 
865;  ffarkness  y.  Bussett,  118  U.  S.  668  (80: 
285). 

Until  the  executory  agreement  is  performed, 
there  is  a  contingency  that  the  property  may 
be  destroyed  or  tne  vendor  incapacitated  from 
performance  when  the  time  for  performance 
arrives. 

Third  Nat,  Bank  y.  Armstrong,  25  Minn. 
580;  Sloan  v.  McCarty,  134  Mass.  246;  Swallow 
y.  Emery,  111  Mass.  855;  Killam  y.  Schoeps,  26 
Kan.  810;  South  Bend  Iron  Works  y.  Paddock, 
87  Kan,  510;  Stevens  y.  Johnson,  28  Minn.  172; 
Deering  y.  Thorn,  29  Minn.  120;  Fletcher  y. 
Thompson,  55  N.  H.  808;  Bannister  y,, Bouse, 
44  Mich.  428. 

The  title  did  not  pass  until  all  the  conditions 
of  psyment  were  fully  complied  with. 

tkU  y .  Seymour,  49  Ohio  St.  670;  Fosdick  y. 
Schdll,  99  U.  S.  285  (25:889);  Harkness  y.  Bus- 
sell,  118  U.  S.  663  (30:  285),  and  cases  cited; 
Domestic  S.  M.  Co.  y.  Arthurhultt,  68  Ind.  822; 
Cole  v.  Mann,  62  N.  Y.  1;  nerf)ey  y.  Rhode  Is- 
land Locomotive  Works,  93X1.  S.  664(28: 1008); 
Mureh  V.  Wriaht,  46  111.  487. 

To  come  within  the  operation  of  the  Statute, 
the  promise  must  be  an  absolute  and  uncondi- 
tional one. 

Busband  y.  Epling,  81  HI.  172;  Turner  T. 
Peoria  db  S,  R.  Co,  95  111.  145;  Canadian  Bank 
y.  McCrea,  106  Bl.  281. 

Messrs,  John  P.  Wilson*  J.  O.  Gregory 
and  Charles  Noble  Gregory,  for  defendant  in 
error: 

The  notes  in  question  are  payable  at  a  time 
which  must  certainly  arriye,  and  therefore  the 
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Sromite  to  pay  Is  not  made  contiDgent  or  cod- 
itional  by  reason  of  any  uncertainty  as  to  the 
Ume  of  payment 

The  question  of  the  negotiability  of  the  notes 
in  question  is  to  be  decided  by  the  laws  of  the 
Bute  of  Illinois. 

Brahiton  v.  Qtbion,  60  U.  8. 9  How.  268  (18: 
181);  Mvuon  t.  Lak$,  45  U.  8.  4  How.  262  (11 : 
967);  Calhoun  County  T.  Oalbraith,  99  U.  8. 
214  (25: 410). 

Prominsory  notes  were  not  negotiable  at  com- 
mon law,  but  are  made  so  by  the  statute  of  the 
State  of  Illinois. 

Niwhope  D.  B,  Co.  ▼.  P^rrjf,  11  Dl.  467; 
L&we  T.  Bliu,  24  Dl.  168;  Burgen  t.  Beligtnan, 
107  U.  8.  20  (27: 859);  8teuHiTt  t.  Bmilh,  28111. 
897;  BiUUrbaek  t.  BnHingame,  27  111.  888; 
Canadian  Bank  y.  MeCrea,  106  III  292;  White 
y.  Smith,  77  DL  851;  JTsCbWy  t.  HatoeU,  24111. 
S42. 

A  note  is  negotiable  if  payable  certainly  at  a 
fixed  time,  although  subject  to  a  contingency 
by  which  It  may  become  due  earlier. 

Ernst  Y.  Stickman,  74  Pa.  18;  Cota  ▼.  Buck, 
7  Met.  588;  Walker  t.  WoolUn,  54  Ind.  164; 
WoolUn  Y.  Ulrieh,  64  Ind.  120;  Charlton  t. 
Reed,  61  Iowa,  166. 

A  note  payable  on  or  before  a  fixed  date  is 
negotiable. 

oordan  y,  Tate,  19  Ohio  8t  586;  Matieon  t. 
Marks,  81  Mich.  42V,  Biker  y,  A.  d  W,  Sprague 
Mfg,  a».  14  R.  L  402;  CurtU  ▼.  Born,  58  N. 
H.  504;  AekU^  School  Diet,  y.  HaU,  118  U.  8. 
135  (28:  954). 

A  provision  in  a  note  payable  in  installments, 
that  a  failure  to  pay  an  install  men  t  shall  render 
the  whole  amount  due  and  payable,  does  not 
destroy  the  negotiability  of  the  note. 

Carlon  t.  Kenealy,  12  Mees.  &  W.  139;  Cooke 
r.  Horn,  29  L.  T.  N.  8. 869;  Andrews  y: Frank- 
lin, 1  Strange,  24;  Colehan  t.  Cooke,  WiUes, 
898;  Sea  y.  Olover,  1  III  App.  385;  Story, 
Prom.  Notes,  §  27;  Biker  ▼.  A.  d  W.  Sprague 
Mfg.  Co.  14  R  I.  402;  Curtis  ▼.  Horn,  58  N. 
K  504;  Aeklev  School  JHst  y.  Hall,  118  U.  8. 
185  (28: 954);  Morgan  t.  United  States,  118  U. 
8.  476  (28: 1044). 

The  instruments  in  question  were  absolute 
promises  to  pay  the  amounts  mentioned  therein. 

Palmer  T.  Howard,  72Ca].  293;  Carroll  Bank 
T.  Taylor,  67  Iowa,  572;  Marine  d  B.  P.  M. 
Mfg.  Co.  T.  Bradley,  105  U.  8.  175  (26: 1084); 
Hatoley  t.  Bingham,  6  Or.  76;  Sumner  y.  Par- 
ker, 86  N.  H.  449;  Narthrup  y.  Northrup.  6 
Cow.  296;  Ueruford  y.  Dam,  102  U.  8.  235 
(26: 160). 

260]      '^^*  J^^  Harlan  delivered  the  opinion 
of  the  court : 

This  action  was  brought  by  the  Merchants' 
National  Bank  of  Chicago  against  the  Chi- 
cago Railway  Equipment  Company,  a  cor- 
poration of  Wisconsin,  upon  two  written 
instruments,  one  of  which  is  in  the  words 
and  figures  following : 

*'$5,000.  Chicago,  111.,  January  20, 

A.  D.  1884. 
"For  value  received,   four  months  after 
date,  the  Chicago  Railway  Equipment  Com- 
Mirr  prvmfBe  to  pay  to  the  order  of  the 
JforthwegterD  Manufacturing  and  Car  Com- 
P^jr  of  Stillwater.  Ifinnetota,  five  thousand 
MO 


dollar!  at  First  National  Bank  of  Chicago. 
Illinois,  with  interest  thereon  at  the  rate  of 
—  per  cent  per  annum  from  date  until  paid. 

''This  note  is  one  of  a  series  of  twenty-flva 
notes,  of  even  date  herewith,  of  the  sum  of 
five  thousand  dollars  each,  and  shall  becoma 
due  and  payable  to  the  holder  on  the  failure 
of  the  maker  to  pay  the  principal  and  la* 
terest  of  any  one  of  the  notes  of  said  series, 
and  all  of  said  notes  are  ffiven  for  the  pur- 
chase price  of  two  hundred  and  fifty  railway 
freight  cars  manufactured  by  the  pavee  here* 
of  and  sold  by  said  payee  to  the  maker  here- 
of, which  cars  are  numbered  from  18,000  to 
18,240  inclusive,  and  marked  on  the  aide 
thereof  with  the  words  and  letters  *Blue  Line, 
C.  A  E.  I.  R.  R.  Co.  ;'  and  it  is  agreed  tary 
the  maker  hereof  that  the  title  to  said  can 
shall  remain  in  the  said  pajree  until  all  the 
notes  of  said  series,  both  principal  and  la- 
terest,  are  fully  paid,  all  of  said  notes 
being  equally  and  ratably  secured  on  said 
cars. 

**No.  1.  Geo.  B.  Burrows, 

Vice-President.* 

"Countersigned  by  £.  D.  Buflington, 
Treasurer. " 

This  writing  is  indorsed:  "Northwestern 
Manufacturing  and  Car  Co.,  per  J.  C.  Gor* 
man,  Treas." 

The  other  instrument  bears  the  same  date^ 
and  is  in  all  respects  similar  to  the  first  one. 
No  question  is  made  as  to  the  genuinenesa 
of  the  signatures  to  these  instruments  of  the 
vice-president  and  treasurer  of  tlie  defendant, 
nor  as  to  the  plaintiff  having  paid  value  for 
them  before  maturity.  They  were  declared 
upon  as  negotiable  promissory  notes.  In  sup* 
port  of  the  defense  certain  evidence  was 
offered  that  was  excluded,  and  the  Jury,  pur- 
suant to  the  direction  of  the  court,  returned 
a  verdict  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  two  instruments.  25  Fed* 
Rep.  809. 

Are  the  writings  in  suit  to  be  regarded  aa 
promissory  notes,  to  be  protected  in  the 
bands  of  bona  fide  holders  for  value,  accord- 
ing to  the  rules  of  j^eneral  mercantile  law  aa 
applicable  to  negotiable  instruments,  or  are 
they  anything  more  than  simple  contracts, 
subject,  in  the  hands  of  transferees,  to  such 
equities  and  defenses  as  would  be  available 
between  the  original  parties?  This  is  the 
question  upon  which,  it  is  conceded,  de« 
pcnds  the  correctness  of  the  several  rulingi 
to  which  the  assignments  of  error  refer. 

By  the  Statute  of  Illinois  revising  the  law 
in  relation  to  promissory  notes,  bonds,  due- 
bills  and  other  instruments  in  writing,  ap- 
proved March  18,  1874,  and  in  force  July  1, 
1874  (Rev.  Stat.  111.  1874,  p.  718:  2  £itaiT 
A  Curtis'  Anno.  Stat.  p.  1051,  chap.  98; 
Rev.  SUt.  1845.  p.  384) ,  it  ia  provided : 

"Sec.  8.  All  promissory  notes,  bonds,  due- 
bills  and  other  instruments  in  writing,  made 
or  to  be  made,  bv  any  person,  body  politic  or 
corporate,  whereby  such  person  promises  or 
agrees  to  pay  any  sum  of  money  or  article 
01  personal  property,  or  any  sum  of  money 
in  pertonal  property,  or  acluiowledgea  any 
\  aum  ot  mone^  oi  axv.Vc\«fA  v^iMnal  proper^ 
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to  be  due  to  anj  other  person,  shall  be  taken 
to  be  due  and  payable,  and  the  3um  of  money 
or  article  of  personal  property  therein  men- 
tioned shall,  by  virtue  thereof,  be  due  and 
payable  as  therein  expressed. 

^Sec  4.  Any  such  note,  bond,  bill  or 
other  instrument  in  writing,  made  payable 
to  any  person  named  as  payee  therein,  shall 
be  assignable,  by  indorsement  thereon,  under 
the  hand  of  such  person,  and  of  his  assign- 
ees, in  the  same  manner  as  bills  of  exchange 
are,  so  as  abtolutoly  to  transfer  and  vest  the 
property  thereof  in  each  and  every  assignee 
eucoessively.* 

Other  sections  of  the  Statute  throw  some 
276]  light  on  tbo  question  before  us.     The  fifth 
section  proviaes  that  any  assignee  to  whom 
such  sum  of  money  or  personal  property  is 
by  indorsement  made  payable,  or,  hie  being 
dead,  his  executor  or  administrator,    may, 
in  his  own  name,  institute  and  maintain  the 
same  kind  of  action  for  the  recovery  thereof 
against  the  person   making  and  executing 
the  note,  bond,  bill  or  other  instrument  in 
writing,    or  against  his  heirs,  executors  or 
Administrators,  as  might  have  been  main- 
tained against  him  by  the  obligee  or  payee, 
in  case  it  had  not  oeen  assigned.     By  the 
sixth  section  no  maker  of,   or  other  person 
liable  on,  such  note,  bond,  bill  or  other  in- 
«trument  in  writing,  is  allowed   to  allege 
payment  to  the  payee,  made  after  notice  of 
assignment,  as  a  defense  against  the  assignee. 
The   eighth   section  provides:    ^'Any  note, 
bond,  bill  or  other  instrument  in  writing, 
made  oayable  to  benrer,  may  be  transferred 
by   delivery  thereof,  and  an  action  may  be 
maintained  thereon  in  the  name  of  the  holder 
thereof.    Every  indorser  of  any  instrument 
mentioned  in  tnis  section  shall  be  held  as  a 
guarantor  of  oayment  unless  otherwise  ex- 
pressed   in   the   indorsement."     The  ninth 
aection  allows  the  defendant,    when    sued 
upon  a  note,  bond  or  other  instrument  in 
writing,  for  the  payment  of  money  or  prop- 
*ty,  or  the   performance  of   covenants  or 
^^nditions,  to  prove  the  want  or  failure  of 
jsonsideration,    **  provided  that   nothing   in 
^"  section  contained  shall  be  construed  to 
•««ct  or  impair  the  right  of   any  bona  fide 
*^i^ee  of  any  instrument  made  assignable 
^  this  Act,  when  such  assignment  was  made 
joeiore  such  instrument  became  due."    The 
^©▼enth* section  provides  that  **if  any  such 
?^^  bond,  bill  or  other  instrument  in  writ- 
du    ^^^1  ^  indorsed  after  the  same  becomes 
timL*  ^'^^  ^^^  indorsee  shall  institute  an  ac- 
^^  thereon  against  the  maker  of  the  same, 
™®  defendant,  being  maker,  shall  be  allowed 
^  iet   up  the  same   defense  that  he  might 
^«  done  had  the  action  been  instituted  in 
«  name  and  for  the   use  of  the   person  to 
r^**'^  such  instrument  was  originally  made 
Wable,  or  any  intermediate  holder.  **    Under 
™  twelfth   section,  if    the  instrument  has 
SJf*  feigned  or  transferred  by  delivery  to 
"•  Plaintiflf  after  it  became  due.  **  a  set-oflf 
^««  amount  of  the  plaintiff's  debt  may  be 
rmtmft  ^Jr*  ^'  •  demand  existing  against  any  per- 
tnui?  persons  who   shall   have  assigned   or 
??~®ned  such  instrument  after  it  became 
^«^  tr  the  demand  be  such  as  might  have 


been  set  off  against  the  assignor,  while  tha 
note  or  bill  belonged  to  him. "  If  the  instru- 
ment is  assigned  before  the  day  the  money  or 
property  therein  mentioned  becomes  due  and 

Savable,  then,  by  the  thirteenth  section,  the 
efcndant,  in  an  action  brought  by  the  ts- 
si^ee,  is  allowed  to  give  in  evidence  at  the 
trial  any  money  or  property  actually  paid  on 
the  note,  bond  or  bill,  or  other  instrument 
in  writing,  before  it  was  assigned  to  the 
plaintiff,  on  proving  that  the  plaintiff  had 
^sufficient  notice  of  the  said  payment  before 
he  accepted  or  received  such  assignment." 

It  is  contended  by  the  defendant  that  these 
statutory  provisions,  so  far  as  they  embrace 
instruments  not  negotiable  at  common  law, 
relate  only  to  the  manner  of  their  indorse- 
ment or  transfer,  and  that  the  indorsee  takes 
them,  as  before  the  Statute,  subject  to  all 
the  defenses  that  might  'be  interposed  in  an 
action  between  the  original  parties.  This 
view  is  inconsistent  with  the  decisions  of 
the  Supreme  Court  of  Illinois.  Some  of 
these  decisions  will  be  referred  to  as  indicat- 
ing the  scope  and  effect  of  the  local  Statute, 
as  well  as  &e  views  of  that  court  upon  the 
genera]  principles  of  commercial  law  in- 
volved in  this  case. 

In  SietMrt  v.  Smith,  2&  111.  897,  406,  408, 
the  principal  question  ^as  as  to  the  negoti- 
ability under  the  above  Statute  of  the  fol- 
lowing instrument :    **  Chicago,  21st  of  Jan- 
uary,  1859.    Received  from  teams  in  our 
pork-house.  No.  114  West  Harrison  Street, 
280  hogs,  weighing  45, 545  pounds,  the  prod- 
uct of  which  we  promise  to   deliver  to  the 
order  of  Messrs.  Stevens  &  Brother  indorsed 
hereon.    Q.  &  J.  Stewart."    The  court  said 
**  Testing  the  writing  by  this  Statute,  there 
cannotM  a  doubt  upon  its  assignability.    It 
is  an  instrument  in  writing ;  it  purports  to 
be  made  bv  persons;  by  It,  those  persona 
promise  and  agree  to  deliver  a  certain  article 
of  personal  property,  to  the  order  of  certain 
other  persons.     By  force  of  the  Statute,  this 
article  of  personal  property  mentioned  in  the 
instrument  of  writing  so  made,  by  virtue  of 
its  being  so  mentioned  and  in  such  form  of 
words,  must  be  taken  to  be  due  and  payable    [27 
to  the  person  to  whom  the  instrument  in 
writine  is  made.    The  Statute  does  not  re- 
quire that  the  note  or  instrument  in  writing 
shall  be  payable  at  any  particular  time  or 
place,   or  be  expressed  to  be  for  value  re- 
ceived,  or  that  any  consideration   whatever 
should  appear  in  the  writing — an  acknowl- 
edgment of  indebtedness,    in   the  simplest 
form,  would  seem  to  be  all  the  Statute  re- 
quires to  give  it  the  character  of  negotiabil- 
ity.    A  writing  in  this  form,  probably  the 
simplest,  would  be  a  perfect  negotiable  note 
under  this  Statute:      Due  John  Brown,  ten 
dollars,   July  4,  1862,'— and  signed  by  the 
maker.     Such  an  instrument  is  clothed  with 
all  the  attributes  of  negotiability,  and  im- 
ports a  consideration,  and  no  averments  or 
proofs  are  necessary  on  those  points.    .    .     . 
The  other  point  made  by  plaintiffs,  that  the 
instrument  was  overdue  on   the  26th  of  Jan- 
uary, 1859.  when  it  was  indorsed,  to  such  an 
exteat  as  to  put  a  prudent  man  upon  inquiry 
in  respect  to  all  equities  which  the  makers 
might  have  against  it  in  the  hands  of  ti^ 
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promisee,  we  do  not  consider  a  strong  one. 
.  .  .  The  indorsement  being  in  season 
cuts  off  all  equities,  if  there  were  any,  in 
defendant's  favor,  and  the  only  hazard  in- 
curred in  holding  it  back  for  payment  was 
that  the  release  of  the  indorsers  might  have 
been  caused  by  it,  but  not  the  release  of  the 
maker  " 

In  Oime  ▼.  Chidester,  85  111.  524,  the  ac- 
tion was  upon  the  following  note :  **  $120. 
May  2,  1871.  On  the  first  day  of  September, 
1871  (or  before,  if  made  out  of  the  sale  of 
J.  B.  Drake's  horse  hay  fork  and  hay  car- 
rier) ,  I  promise  to  pay  James  B.  Drake,  or 
to  order,  one  hundred  and  twenty  dollars,  for 
value  received,  with  use.  **  On  this  note  was 
an  indorsement  by  Drake  to  Chamberlain, 
and  by  the  latter  to  Chidester.  The  trial 
court  instructed  the  Jury  that,  in  the  hands 
of  an  assignee  before  maturity,  the  question 
of  consideration  did  not  arise  until  it  was 
shown  by  evidence  that  the  assignee  pur- 
chased the  note  with  actual  knowledge  of 
the  want  of  consideration;  and  also  that 
the  note  was,  in  its  effect,  payable  absolutely 
on  the  1st  day  of  September,  1871,  with  in- 
terest at  six  per  cent  from  date.  The  Su- 
preme Court  of  Illinois  said:  ^'The  pleas 
were,  the  general  issue,  and  fraud  and  cir- 
[270]  cumvention  in  obtaining  the  making  of  the 
note.  There  was  no  evidence  whatever  as  to 
the  time  of  the  indorsement  of  the  note,  or 
of  any  want  of  good  faith  in  or  notice  to  the 
indorsee  in  respect  to  the  consideration  of  the 
note,  or  the  circumstances  under  which  it 
was  given,  more  than  appears  upon  the  face 
of  the  note  itself.  The  plaintiff  was  pre- 
sumed to  be  a  bona  fide  indorsee  of  the  note 
for  a  valuable  consideration.  As  against  Uie 
plaintiff,  there  was,  under  the  evidence,  no 
question  of  consideration  before  the  Jury, 
and  the  giving  of  the  first  instruction  could 
form  no  Just  cause  of  complaint.  The  con- 
struction of  the  note  was  a  question  of  law 
and  for  the  court.  The  proper  construction 
was  put  upon  the  note. " 

In  WhiU  V.  Smith,  77  111.  851,  862,  the 
principle  was  said  to  be  undoubted,  that  to 
constitute  a  valid  promissory  note  it  must 
be  for  the  payment  of  money  whidi  will 
certainly  become  due  and  payable  one  time 
or  another,  though  it  may  be  uncertain  when 
that  time  will  come.  In  Canadian  Bank  v. 
MeOrea,  106  111.  281,  289,  292,  the  court, 
construing  the  local  Statute,  said  that  it  did 
not  embrace  **  covenants  or  agreements  for  the 
performance  of  individual  services  in  and 
about  property — mutual,  dependent  and  con- 
ditional covenants  and  agreements,  or  cove- 
nants and  agreementa  to  pay  money  or  deliver 
property  upon  uncertain  contingencies  or 
events" — but  appiied  **only  to  absolute  and 
unconditional  promises  to  pay  money  or  de- 
liver property."  It  was  further  said  to  be 
clear,  under  previous  cases,  that  **  the  prom- 
ise or  undertaking  must  be  restricted  to  the 
payment  of  money  or  delivery  of  property  at 
a  time  that  will  certainly  happen."  "It 
may  be,"  the  court  added,  ** unknown,  in 
advance,  when  it  will  be,  but  it  must  be 
absolutely  certain  that  it  will  be  sometime ; 
and  although  it  may  be  within  the  power  of 
ibe  paitj  to  whom  the  promise  is  made  to 


render  it  certain,  by  his  subsequent  act,  that 
the  time  will  happen,  this  will  not  be  suffl? 
cient — it  cannot  depend  upon  his  will  or 
pleasure. "  See  also  Harlow  v.  Boffwell,  15  111. 
56;  McCarty  v.  U<ncell,  24  111.  341;  BUder 
hack  V.  Burlingame,  27  111.  338;  Houghton 
V.  Francis,  29  ill.  244;  Baird  v.  Underwood^ 
74  III.  176. 

It  is  clear  from  these  cases  that  the  Statute 
of  Illinois  has  a  much  wider  scope  than  the 
counsel  for  the  defendant  supposes.  It  evi- 
dently intended  to  place  negotiuble  promis- 
sory  notes  in  the  hands  of  bona  fide  holders 
for  value  on  the  same  footing,  substantially, 
that  they  occupy  lAider  the  general  rules  of 
the  mercantile  law.  It  does  not,  in  our 
judgment,  do  anything  more.  So  that  we 
are  to  inquire  whether  the  notes  in  suit  are 
not  negotiable  securities  according  to  the 
custom  and  usages  of  merchants. 

The  defendant  insists  that,  in  view  of  the 
agreement  for  the  retention  by  the  payee  of 
the  title  to  Uie  cars  until  all  the  notes  of  the 
same  series,  principal  and  interest,  are  fully 
paid,  Uie  transaction  was  only  a  conditional 
sale  of  the  cars.  It  is  contended  that  the 
promise  to  pay  the  notes  given  for  the  price, 
so  far  from  being  absolute  as  required  by 
the  mercantile  law,  is  subject  to  the  condi- 
tion, running  with  the  notes,  that  the  title 
to  the  cars  should  not  pass  until  all  the  notes 
were  paid,  which  could  not  occur  if,  before 
payment,  the  cars  had  been  destroyed  or  sold 
to  other  parties.  The  fact  that,  by  agree- 
ment, the  title  is  to  remain  in  the  vendor  of 
personal  property  until  the  notes  for  the  price 
are  paid,  does  not  necessarily  import  that 
the  transaction  was  a  conditional  sale.  £adk 
case  must  depend  upon  its  special  circum- 
stances. In  Heruford  v.  Davi%,  102  U.  S.  885, 
243,  244,  245,  246  [26:  160,  162,  163],  th» 
question  was  as  to  whether  a  certain  instru- 
ment, relating  to  cars  supplied  to  a  railway- 
company,  and  for  the  price  of  which  the 
latter  gave  its  notes,  showed  a  conditional 
sale,  which  did  not  pass  the  ownership  until 
the  conditions  were  performed,  or  whether, 
taking  the  whole  instrument  together,  the 
seller  reserved  only  a  lien  or  security  for  the 
payment  of  the  price,  or  what  is  sometimes 
called  a  mortgage  back  to  the  vendor.  In 
that  case,  the  instrument  construed  provided 
that  until  a  certain  payment  was  made,  the 
railway  company  should  have  no  right,  title» 
claim  nor  interest  in  the  cars  delivered  to  it. 
** except  as  to  their  use  or  hire,"  nor  aiir 
right  or  authority  in  any  way  to  dispose  of, 
hire,  sell,  mortgage  or  pledge  the  same,  but 
that  they  **are  and  shall  remain  the  property* 
of  the  manufacturing  company,  and  be  re- 
delivered to  it  when  demanded,  upon  default 
in  the  above  payment.  This  court,  after  ob- 
serving that  the  true  construction  of  the  con- 
tract was  not  to  be  found  in  any  name  which 
the  parties  may  have  given  to  the  instrument, 
nor  alone  in  any  particular  provisions  it  con- 
tained, disconnected  from  all  others,  but  in 
the  ruling  intention  of  the  parties,  gathered 
from  all  the  language  used,  said:  NLt  is  the 
legal  effect  of  the  whole  which  is  to  be 
sought  for.  The  form  of  the  instrument  is 
of  little  account.  Though  the  contract  in- 
dustriously and  repeatedly  spoke  of  loaning 
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the  cars  to  the  railroad  company,  for  hire 
for  four  months,  and  delivering  them  for  use 
for  hire,  it  is  manifest  that  no  mere  bailment 
for  hire  was  intended.  No  price  for  the  hire 
Was  mentioned  or  alluded  to,  and  in  every 
bailment  or  letting  for  hire  a  price  or  com- 
pensation for  the  hire  is  essential.  .  .  . 
It  is  quite  unmeaning  for  parties  to  a  con- 
tract to  say  it  shall  not  amount  to  a  sale, 
'^hen  it  contains  every  element  of  a  sale, 
^d  transmission  of  ownership.  This  part 
of  the  contract  is  to  be  construed  in  connec- 
tion with  the  other  provisions,  so  that  if 
possible,  or  so  far  as  is  ^ssible,  they  may 
&n  harmonize.  Thus  construed,  it  is  quite 
plain  these  stipulations  were  inserted  to  en- 
AbJe  the  manufacturing  company  to  enforce 
Payinent,  not  of  any  rent  or  hire,  but  of  the 
selling  price  of  the  cars  for  which  the  com- 
£^y  took  the  notes  of  the  railroad  company. 
They  were  intended  as  additional  security 
for  the  payment  of  the  debt  the  lattei  com- 
pany assumed.  This  is  shown  most  clearly 
^y  thke  other  provisions  of  the  contract.  The 
^ot^a  became  the  absolute  property  of  the 
^eiidcrs.  As  has  been  stated,  they  all  fell 
^***^  "Within  four  months,  and  it  was  expected 
^"^'^'  would  be  paid.  TTie  vendors  were  ex- 
allowed  to  collect  them  at  their  ma- 
'fcy'  and  it  was  agreed  that  whatever  sums 
id  be  collect^  on  account  of  them 
Id  be  retained  by  the  vendors  for  their 
use.  No  part  of  the  money  was  to  be 
''^tvajmed  to  the  railroad  company  in  any 
•'^'^sixxt,  not  even  if  the  cars  should  be  returned. 
.  What  was  this  but  treating  the 
tt^c>t:^5«  ffiven  for  the  sum  agreed  to  be  the 
I^v*^c^e  of  the  cars  as  a  debt  absolutely  due  to 
^^^  'vendors?  What  was  it  but  treating  the 
c^^rs.  as  a  security  for  the  debt?  ...  In 
^'^^'^  of  these  provisions,  we  can  come  to  no 
!T  conclusion  than  that  it  was  the  inten- 
of  the  parties^  manifested  by  the  agree- 
t,  the  ownership  of  the  cars  should  pass 
•^^^once  to  the  railroad  company  in  consider- 
■^^OH  of  their  becoming  debtors  for  the  price. 
XHot^withstanding  the  efforts  to  cover  up  the 
*«al  nature  of  the  contract,  its  substance  was 
•**  hypothecation  of  the  cars  to  secure  a  debt 
«^e  to  the  vendors  for  the  price  of  a  sale. 
♦^  '^llroad  company  was  not  accorded  an 
option  to  buy  or  not.  They  were  bound  to 
^y  the  price,  either  by  paying  their  notes 

oivi  ^^'^cJ^^lfiriog  ^e  property  to  be  sold  in 

^er   to  make  payment.     This  was  in  no 

■^s©  n  conditional  sale.    This  giving  prop- 

^y'  as  security  for  the  payment  of  a  debt  is 

7^    Very  essence  of  a  mortgage,  which  has 

j^J^istence  in  a  case  of  conditional  sale." 

^^^  f  %  a  mistake  to  suppose  that  there  is  any 

jjjlr^^ct  between  these  views  and  those  ex- 

V    3^^^  in  ^Q  subsequent  case  of  Harkness 

^•|*^u«ig«,  118  U.  8.  663.  680  [30:  285,  291], 

of^^  the  whole  doctrine  of  conditional  sales 

jy^  Personal  property  was  carefully  examined, 

iji      **i  whidi  uie  particular  instrument  there 

l^l2^^^^°°  ^^  ^®^^  ^  import  not  an  abso- 

COM^^®  but  only  an  agreement  to  sell  upon 

^^5**tion   that  the   purchasers   should    pay 

li^l  l*"  tiotes  at  maturity.    With  the  principles 

ji^^?  ^own  in  the  latter  case  we  are  entirely 

-ctai?^^     ^^^  ^  pointed  out  in  Arkansas 

-  rf*^  L.  dO.  Co.  v.  Mann,  180  U.   8.  69. 


77,  78  [82:  854,  857,  858],  the  agreement  in 
Harkne8B  v.  Rv.MeU  was  upon  the  express 
condition  that  neither  tlie  title,  ownership 
nor  possession  of  the  engine  and  saw-mill 
which  was  the  subject  of  the  transaction 
should  pass  from  the  vendor  until  the  note 
given  by  the  vendee  for  the  stipulated  priod 
was  paid.  Turning  to  the  notes  here  in  suit, 
we  find  every  element  of  a  sale  and  trans* 
mission  of  ownership,  despite  the  provision 
that  the  title  to  the  cars  should  remain  in 
the  payee,  until  all  the  notes  of  the  series 
were  fully  paid.  The  notes,  upon  their  face, 
show  the^  were  given  for  Uie  **  purchase 
price"  of  cars  "sold"  by  the  payee  to  ibo 
maker,  and  they  are  "secured"  equally  and 
ratably  on  the  cars,  in  order  to  prevent  the 
holder  of  one  of  the  notes  from  obtaining 
out  of  the  common  security  a  preference  over 
holders  of  others  of  the  same  series.  This 
provision  placed  the  parties  upon  l^e  same  r 
footing  they  would  have  occupied  if  a  chat- 
tel mortgage,  covering  all  the  notes,  had 
been  executed  by  the  purchaser  of  the  cars. 
If  the  notes  had  been  in  the  usual  form  of 
promissory  notes,  and  the  maker  had  given  a 
mortage  back  to  the  pa^ee,  the  title  would 
technically  have  been  in  the  payee  until 
they  were  paid.  But  they  would,  in  such 
case,  have  been  negotiable  securities  pro- 
tected  in  the  hands  of  bona  fide  holders  for 
value  against  secret  defenses,  and  their  im- 
munity from  such  defenses  would  have  b€«n 
communicated  to  the  mortgage  itself.  In 
Kenicott  v.  Wayne  County,  fiS  U.  8.  16  Wall. 
452,  469  [21:  819,  821],  it  was  said  that 
where  a  note  secured  by  a  mortgage  is  trans- 
ferred to  a  bona  fide  holder  for  value  before 
maturity,  and  a  bill  is  filed  to  foreclose  the 
mortgage,  no  other  or  further  defenses  are 
allowed  against  the  mortgage  than  would  be 
allowed  were  the  action  brought  in  a  court 
of  law  upon  the  note.  To  the  same  effect 
is  Carpenter  v.  Longan,  88  U.  8.  16  Wall. 
271,  274  [21:  818.  815].  8ee  also  Swift  y. 
Smith,  102  U.  8.  442,  444  [26 :  198,  194]  ; 
ColliM  V.  Bradbury,  64  Me.  87 ;  Toume  v.  Biee, 
122  Mass.  67,  78. 

The  agreement  that  the  title  should  remain 
in  the  payee  until  the  notes  were  paid — it 
being  expressly  stated  that  they  were  given 
for  the  price  ox  the  cars  sold  by  the  payee  to 
the  maker,  and  were  secured  equally  and  rata- 
bly on  the  property — is  a  short  form  of  chattel 
mortgage.  The  transaction  is,  in  legal  effect, 
what  it  would  have  been  if  the  maker,  who 
purchased  the  cars,  had  given  a  mortgage  back 
to  the  pa^ee,  securing  Uie  notes  on  the  prop- 
erty until  they  were  all  fully  paid.  The 
agreement,  by  which  the  vendor  retains  the 
title  and  by  which  the  notes  are  secured  on 
the  cars,  is  collateral  to  the  notes,  and  does 
not  affect  their  negotiability.  It  does  not 
qualify  Uie  promise  to  pay  at  the  time  fixed, 
any  more  than  would  be  done  b^  an  agree- 
ment, of  the  same  kind,  embodied  in  a  separate 
instrument,  in  the  form  of  a  mortgage.  8ofar 
as  the  notes  upon  their  face  show,  the  payee 
did  not  retain  possession  of  the  cars,  but  pos- 
session was  delivered  to  the  maker.  The 
marks  on  the  cars  showed  that  they  were  to  go 
into  the  possession  of  the  maker,  or  of  its 
transferee,  to  be  used.    The  suggesiion  th«.^ 
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the  maker  could  not  have  been  compelled  to 
pay  if  the  cars  had  been  destroyed  before  the 
[2841  ii^&turity  of  the  notes  is  without  any  found- 
^  "*  ation  upon  which  to  rest.  The  agreement 
cannot  properly  be  so  construed.  The  cars 
liaving  been  sold  and  deliyered  to  the  maker, 
the  payee  had  no  interest  remaining  in  them 
except  by  way  of  security  for  the  payment 
of  Uie  notes  given  for  the  price.  The  reser- 
vation of  the  title  as  security  for  such  pay- 
ment was  not  the  reservation  of  anything  in 
favor  of  the  maker,  but  was  for  the  benefit 
of  the  payee  and  all  subseouent  holders  of 
the  paper.  The  promise  of  the  maker  was 
unconditional. 

Without  deciding  whether  the  notes  here 
in  suit  would  or  would  not  have  been  nego- 
tiable securities  if  the  transaction  between 
the  parties  had  been  a  conditional  sale,  we  are 
of  opinion  that  they  are  of  the  class  of  in- 
struments that  are  negotiable  according  to 
the  mercantile  law,  and  which,  in  the  hands 
of  a  bona  fide  holder  for  value,  are  protected 
Against  defenses  of  which  the  maker  might 
Avail  himself  if  sued  by  the  payee.  They 
are  promises  in  writing  to  pay  a  fixed  sum 
of  money  to  a  named  person  or  order,  at  all 
events,  and  at  a  time  which  must  certainly 
arrive.  Aekley  School  IHtt.  v.  Hcdl,  118  U. 
S.  185,  189,  140  [28 :  954,  956J  ;  Story  on 
Promissory  Notes,  §  27;  Cota  v.  Buck,  7 
Met.  588.  It  is  true  that,  upon  the  failure 
of  the  maker  to  pay  the  principal  and  in- 
terest of  any  note  of  the  whole  series  of 
twenty-five,  the  others  would  become  due 
and  payable, — that  is,  due  and  payable  at  the 
option  of  the  holder.  But  a  contingency 
under  which  a  note  may  become  due  earlier 
than  the  date  fixed  is  not  one  that  idSfects  its 
negotiability.  In  Ernst  v.  Steckman,  74  Pa. 
18,  15,  cited  with  approval  in  Oisne  v.  Chi- 
dester,  85  111.  528,  the  question  was  whether 
the  following  instrtmient  was  a  negotiable 
promissory  note:  **$875.  Paradise,  Lan- 
caster Co.,  Pa.,  Jime  11,  1869.  Twelve 
months  after  date  (or  before  if  made  out  of 
the  sale  of  W.  S.  Coflman's  Improved  Broad- 
cast Seeding  Machine),  I  promise  to  pay 
J.  S.  Huston,  or  bearer,  at  the  First  National 
Bank  of  Lancaster,  three  hundred  and  seventy- 
five  dollars,  without  defalcation,  for  value 
received,  with  interest.  **  It  was  there  con- 
tended that  the  character  of  the  instrument 
was  changed  by  the  fact  that  in  the  contin- 

Sincy  of  the  sum  being  sooner  realized  from 
e  sale  of  the  machinery  it  might  become 
.^-jj--  payable  within  the  year.  The  court,  after 
.•®**J  observing  that  the  general  rule  to  be  ex- 
tracted from  the  authorities  undoubtedly 
requires  that,  to  constitute  a  valid  promissory 
note,  it  must  be  for  the  payment  of  money 
at  some  fixed  period  of  time,  or  upon  some 
event  which  must  inevitably  happen,  and 
that  its  character  as  %  promissory  note  cannot 
depend  upon  future  events,  but  solely  upon 
its  character  when  created,  said :  **yet  it  is 
an  equally  well -settled  rule  of  commercial 
law  that  it  may  be  made  payable  at  sight, 
or  at  a  fixed  period  after  sight,  or  at  a  fixed 
period  after  notice,  or  on  request,  or  on  de- 
mand, without  destroying  its  negotiable 
character.  The  reason  for  this,  said  Lord 
Tenterden,  in  Clayton  y.  Qotling,  5  Bam.  A I 


C.  860,  is  that  it  'was  made  payable  at  a 
time  which  we  must  suppose  would  arrive.  '* 
To  the  same  effect  are  Cota  v.  Buck,  7  Met. 
588;  Walker  Y,  WoolUn,  54  Ind.  164;  Wooi^ 
len  v.  Ulrich,  64  Ind.  120 ;  Charlton  v.  Beed, 
61  Iowa,  166 ;  Andretos  v.  Franklin,  1  Strange, 
24 ;  Cooke  v.  Bom,  29  L.  T.  N.  8.  869. 

Upon  like  grounds  it  has  been  held  that  the 
negotiability  of  the  note  is  not  affected  b^ 
its  being  made  payable  on  or  before  a  namea 
date,  or  in  installments  of  a  particular 
amount.  In  Aekley  School  Diet.  y.  HlU,  113 
U.  S.  185.  140  [28:  954,  956],  it  was  held  that 
municipal  bonds,  issued  under  a  statute  pro- 
viding that  they  sRould  be  payable  at  the 
pleasure  of  the  district  at  any  time  before 
due,  were  negotiable ;  for,  the  court  said : 
**By  their  terms,  they  were  payable  at  a  time 
which  must  certainly  arrive ;  me  holder  could 
not  exact  payment  before  the  day  fixed  in 
the  bonds;  the  debtor  incurred  no  legal  li- 
ability for  nonpayment  until  that  d.iy 
passca.**  In  Mattieon  v.  Marks,  81  Mich. 
421,  which  was  the  case  of  a  note  payable 
**  on  or  before"  a  day  named,  it  was  said : 
''True,  the  maker  may  pay  sooner  if  be 
shall  choose,  but  this  option,  if  exercised, 
would  be  a  payment  in  aavance  of  the  legal 
liability  to  pay,  and  nothing  more.  Notes 
like  this  are  oommon  in  commercial  trans- 
actions, and  we  are  not  aware  that  their  ne- 
gotiable quality  is  ever  questioned  in  busi- 
ness dealings.**  Carlon  v.  Kenealy,  12  Mees. 
&  W.  189;  CoUhan  v.  Cooke,  Willes,  893; 
Jordan  v.  TaU,  19  Ohio  St.  586 ;  CuHU  y. 
Horn,  58  N.  H.  504 ;  Hotoard  y.  Simpking, 
69  Ga.  778 ;  Protection  Ine.  Co,  y.  BiU,  81 
Ck)nn.  584,  588 ;  Ooodloe  v.  Taylor,  8  Hawks, 
458 ;  Biker  v.  A,  db  W,  Sprague  iffg.  Co,  14 
R.  I.  402.  In  the  last-named  case  it  was 
said  that  if  the  time  of  payment  named  in 
the  note  must  certainly  come,  although  the 
precise  date  may  not  hie  specified,  it  is  suffi- 
ciently certain  as  to  time.  It  was  conse- 
auently  held  that  a  reservation  in  a  note  of 
le  right  to  pay  it  before  maturity,  in  in- 
stallments of  not  less  than  five  per  cent  of 
the  principal  at  any  time  the  semi-annual 
interest  becomes  payable,  did  not  impair  its 
negotiability,  the  court  observing  that  a 
note  is  negotiable  if  one  certain  time  of  pay- 
ment is  fixed,  although  the  option  of  another 
time  of  payment  be  given,  in  view  of  these 
authorities,  as  well  as  upon  principle,  we 
adjudge  that  the  negotiability  of  the  notes 
in  suit  was  not  affected  by  the  provision  that 
upon  the  failure  of  the  maker  to  pay  any 
one  of  the  notes  of  the  series  to  which  those 
in  suit  belonged,  the  rest  should  become  due 
and  payable  to  the  holder. 

Our  conclusion  is  that  the  court  below  did 
not  err  in  holding  the  notes  in  suit  to  be 
negotiable  according  to  the  custom  and  usage 
of  merchants.  They  bear  upon  their  face 
evidence  that  they  were  so  intended  by  the 
maker  and  the  payee.  It  was  well  said  bj 
Judge  Bunn,  at  the  trial,  that  the  inference 
that  anyone  contemplating  the  purchase 
of  the  notes  would  naturally  and  properly 
draw  would  be  (25  Fed.  Rep.  809,  811), 
**that  the  freight  ^'^^  had  already  been  sold 
by  the  payee  to  ..le  maker,  and  that  the 
payee  was  to  retain  a  lien  and  securi^  upon 
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tbem,  in  the  way  of  mortage,  for  the  pay- 
ment of  the  purchase  price,  which  would 
inure  equally  and  ratably  to  all  the  holders 
of  the  notes,  according  to  their  several 
amounts,  without  regara  to  the  time  when 
gach  notes  should  fall  due.  If  this  be  so,  the 
contract  was  an  executed  one,  the  considera- 
tion for  the  notes  had  already  passed  and 
the  payment  of  the  notes  would  not  be  made 
to  depend  upon  any  condition  whatsoeyer.  ** 
Judgment  affirmed. 


1*1]  THE  HOT  SPRINGS  AAILROAD   COM 

PANY,  P<f.  in  Err., 

9. 

FANNIE  a.  WILLIAMSON. 

(Bee  B.  a  Beporter^s  ed.  m-iaO.) 

Brfusal  to  charg&^ailroad  eompany  liable  far 
damages  to  atffaining  lot  owners,  by  using 
street  for  its  track— constitutional  right. 

1.  The  refusal  of  the  court  to  charge  upon  an  ab- 
stract question  in  relation  to  which  the  plaintilT 
has  introduced  no  eyidence,  and  which  is  not, 
therefore,  before  it,  is  not  error. 

S,  Under  a  Btate  Oonititution  which  forbids  the 
taking  or  daraaging  of  private  property  for  pub- 
lic use  without  compeosation.  a  railroad  com- 
pany cannot  use  a  street  for  its  track,  even  un* 
der  lefirifllatiye  or  municipal  authority,  without 
oompenaatlon  to  adjoining  lot  owners  for  injury 
to  their  property  and  its  consequent  diminution 
of  value. 

a.  An  ordinance  by  a  city,  having  the  power,  au- 
thorizing such  company  to  construct  and  main- 
tain its  track  and  embankment  in  the  street,  does 
not  impair  the  constitutional  right  of  an  adjotn- 


ing  lot  owner  to  compensation  for  injmr  to  bJi 
ingress  and  egress. 

[No.  98.] 
StOmitted  Not.  11, 1889.  Decided  May  19, 1890. 

IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Arkansas  to  review  a  judgment  for 
damages  for  injuries  to  plaintiirs  real  estate 
by  the  construction  of  a  railroad  track  and 
embankment  in  the  street  on  which  said  real 
estate  is  situated.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  SL  Mooret  for  plaintiff  in  ei^ 
ror: 

The  grant  was  in  prasenti,  vesting  the  title 
at  once  in  the  Railroad  Company,  according 
to  the  grant. 

Glasgow  v.  Hortis,  66  U.  6.  1  Black,  695  (17: 
110);  Sehvlenberg  Y.Harriman,  88  U.  S.  21 
Wall.  60  (22:  554). 

The  Company  may  erect  on  the  land,  ex- 
cept at  crossings,  all  such  structures  as  are 
necessary  to  the  maintenance  and  operation  of 
the  road. 

Pierce.  RaUroads  (2d  ed.)  169,  160;  Atlantic 
A  P.  Teleg.  Co.  y.  Chicago,  R.  1.  d  P.  R.  Co.  6 
Bias.  158;  Jackson  r.  Rutland  d  B.  R.  Co.  25 
Vt.  159;  Grand  Trunk  R.  Co.  y.  RiehardsonM 
U.  S.  468  (28:  861);  Lewis,  Em.  Dom.  g§  584, 
586. 

Where  a  right  of  way  has  been  acquired  by 
a  railroad  company  in  a  city  or  town,  the  city 
council  cannot  open  a  street  through  grounds 
occupied  by  the  railroad  and  needed  for  rail- 
road purposes. 

New  Jersey  8.  R  Co.  y.  Long  Branch,  89  N. 
J.  L.  28;  Bridgeport  y.  New  York  d  N.  H.  R 
Co.  86  Conn.  255;  8t.  Paul  U.D.  Co.  y.  St.  Paul, 
80  Minn.  859;  8t.  Joseph  d  D,  0.  B.  Co.  y.  Bald- 
win, 108  U.  S.  428  (26: 679). 


Nora.— .^  to  pavmenifor  private  property  taken 
for  publie  use,  see  note  to  Withers  v.  Buckley,  15:816. 

BaUroade  occupying  streets;  rloMs  of,  andliabiUty 
for  damages  to  adjoinino  oumers. 

Appropiiatinff  a  public  street  to  use  for  an  ordi- 
nary commercial  railroad  is  not  a  proper  street  use. 
Adams  v.  Chicago,  RAN.  R.Co.  lL.R.A.4i»,a9 
Minn.  286,  88  Alb  L.  J.  888;  ButUes  y.  Covington 
<Ky.)  10  Ky.  L.  Rep.  TIM. 

The  construction  and  operation  of  a  steam  rail- 
way in  a  dty  street  cannot  be  allowed  except  by 
the  consent  of  the  abutting  lot  owners  or  by  right 
of  emment  domain,  whether  such  owners  possess 
the  fee  to  the  street  or  only  an  easement  therein. 
Theobold  ▼.  Louisyllle,  N.  O.  ft  T.  B.  Co.  66  Miss.  279, 
4L.B.  A.786. 

The  use  of  steam  as  a  motiye  power  for  the  move- 
ment of  cars  on  a  highway,  at  a  place  where  there 
Is  no  authority  for  such  use,  in  consequence  of 
which  the  buildtogs  of  an  abutting  owner  are 
shaken,  and  cinders,  smoke  and  dust  discharged  up- 
on his  premises,  depreciating  the  value  of  his  prop- 
erty, constitutes  a  nuiaanoe.  Hussner  y.  Brooklyn 
aty  B.  Co.  lU  N.  T.  483. 

A  statute  giving  a  railroad  authority  tooonstruct 
a  railway  *^**  a  city  does  not  give  it  authority  to 
nse  any  street  or  alley  in  such  city,  where  the  city 
has  no  authority  to  give  the  right.  Buttles  v.  Cov- 
ington (Ky.)lO  Ky.  L.  Bep.  766. 

A  railroad  company  has  no  right.  In  oonstructing 
Us  road,  to  change  the  location  or  grade  of  a  public 
way  so  as  to  deprive  the  adjoining  owner  of  his 
right  to  en)oy  his  premises,  by  preventing  ingress 
or  egress,  and.  If  it  doesso,  muatanswer  in  damages 
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therefor.  Louisville  ft  N.  B.  Co.  v.  Finley,  86  Ky. 
294. 

Where  a  corporation  made  a  plat  of  a  town  and 
sold  lots  thereon,  a  reservation  of  *^e  exclusive 
right  to  lay  a  plank  or  railroad  track  through  and 
across  any  of  the  streets  recorded  in  this  map;  also 
the  exclusive  right  to  use  the  same,  with  cars, 
engines  or  any  other  vehicle  they  may  choose,**— 
gives  the  dedicator  or  its  assigns  no  power  to  use 
the  street  for  a  railroad  so  as  to  destroy  the  publlo 
use  for  which  it  Is  dedicated.  Bledinger  v.  Mar- 
quette ft  W.  B.  Co.  62  Mich.  29:  Ward  v.  Detroit,  M. 
ft  M.  R.  Co.  62  Mich.  48. 

The  necessity  or  oonvenience  of  obstructing  a 
highway  by  a  railroad  company  in  making  up  trains 
and  switching  cars  Is  not  a  matter  to  be  oonsidered 
in  determining  the  question  of  guilt  or  innooenoe 
on  an  indictment  for  obstructing  the  street.  State 
V.  Chicago.  M.  ft  Bt.  P.  B.  Co.  77  Iowa,  442, 4  L.  B. 
A.  298. 

The  injury  sustained  by  the  owner  of  property 
when  the  railroad  track  is  laid  in  the  street  on  the 
side  next  to  the  property,  by  means  of  which  the 
access  thereto  is  rendered  dangerous,  is  an  injury 
for  which  a  recovery  maybe  had,  under  Pa.  Const^ 
art.  16,  sec.  8.  Pennsylvania  8.  Y.  B.  Co.  v.  Walsh, 
124  Pa.  644. 

An  excavation  across  a  publlo  street  by  a  railroad 
oompany,  under  lawful  authority,  which  makes  tt 
necessary,  in  order  to  pass  the  railroad,  to  make  a 
detour  by  some  adjacent  street  where  crossings  are 
provided.  Is  not  an  injury  for  which  damages  can  be 
recovered  by  an  individual,  although  such  inoon- 
venleoce  to  the  public  and  to  him  may  depreciate 
the  value  of  bis  property  fronting  on  oin^  iXt«>^ 
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Mr,  A,  H.  0»rljbnd»  for  defendant  in  er- 
ror: 

Tbe  right  to  use  streets  of  a  city  by  the  ad- 
joining lot  owners  is  property,  and  no  such 
right  can  be  taken,  or  injured,  or  appropriated 
to  the  use  of  any  corporation,  until  full  com- 
pensation therefor  shall  be  flrtt  made  to  the 
owner. 

BUgabeih.  L.dB.8,B,Ch.  t.  Chmbi,  19  Am. 
Bep.  67, 10  Bush,  882;  Ark.  Const,  art  12,  §  9, 
art.  2,  i^  22;  2  Dill  Mun.  Corp.  620,  §  626,  note. 

The  City  of  Hot  Sprines  had  no  right  to 
gnui  a  right  of  way  along  Benton  Street. 

Const.  1874,  art.  2,  §  28;  Acts  1874,  p.  9,  §  14; 
Angell,  Highways,  §§  88,  84. 

The  difference  between  the  present  value  of 
the  lot  or  lots  so  damaged  with  the  embank- 
ment and  the  said  track  thereon  existing,  and 
what  such  values  would  be  if  the  embankment 
and  track  were  removed,  or  had  never  existed, 
ia  the  measure  of  damages. 

8i,  Loui$,  A.  db  T.B.  Co.  v.  Andertork,  88 
Ark.  167. 

The  cession  of  the  control  of  the  highways 
should  not  be  construed  to  afiFect  the  rights  or 
equities  of  those  who  own  abutting  lots. 

Dovaston  v.  Payns,  2  Smith,  Lead.  Cas.  *199: 
Feck  V.  Smith,  1  Conn.  108, 182. 

The  fact  that  a  street  dedicated  to  the  pub- 
lic use  is  in  an  incorporated  town,  or  that  the 
street  was  laid  out  bV  the  corporation,  makes 
no  difference  as  to  the  ownership  of  the  soil; 
tbe  title  remains  in  the  owner. 

Philadelphia  dT,R  Oo^t  Cam,  6  Whart  26; 
LouiniUe  v.  United  States  Bank,  8  B.  Hon. 
188,  15a 

Where  the  street  is  called  for  aa  a  boundary. 


it  is  regarded  as  a  single  line.    The  thread  of 
the  road  is  the  monument  of  abuttal. 

Paul  V.  Carter,  26  Pa.  224;  Netohall  v.  Irt- 
eon,  8  Cush.  598;  Champlin  v.  PendUton,  IS 
Conn.  23. 

Property  mav  be  effectually  damaged  witli- 
out  a  physical  Invasion  or  spoliation. 

PampeUy  v.  Qreen  Bay  db  M.  C.  Co,  80  U. 
8.  18  WalL  177  (20:  659);  Fumy  v.  Allegheny. 
98  Pa.  622;  Beading  v.  Althouee,  93  Pa.  400; 
Beardon  v.  San  Francisco,  66  Cal.  492;  Bar- 
mon  V.  Omaha,  17  Neb.  548;  Werth  v.  J^'ing- 
field,  78  Mo.  107;  Gottechalk  v.  Chicago,  B.  d 
a  B.  Co.  14  Neb.  550;  Bepublican  VaUey  B. 
Co,  V.  miere,  16  Neb.  169;  Bigney  v.  CA^omL 
102  111.  64;  Atlanta  v.  Green,  67  Ga.  886;  Dam 
wr  V.  Bayer,  7  Colo.  118:  MoUandin  v.  Uniam 
P,  R  Co.  14  Fed.  Rep.  894;  Johneon  v.  Arl^ 
ereburo,  16  W.  Va.  4(&;  Hutchineon  v.  Parken- 
burg,  25  W.  Va.  226;  Northern  Tramp.  Co,  ▼. 
ClMiogo,  99  U.  S.  685  (25:  836);  Mahady  ▼. 
Bushwiek  R  Co.  91  N.  Y.  148;  Sheehy  v.  Kdi^ 
•0$  City  0.  R  Co.  18  West.  Rep.  658,  94  Ma 
674;  Callanan  v.  Oilman,  1  Am.  St  Rep.  881, 
9  Cent.  Rep.  900,  107  N.  Y.  860;  Heiee  v.  Mil^ 
waukee  d  L  W.  B.  Co.  69  Wis.  555;  Fenneyl- 
9ania  R  Co.  v.  Lippineott,  8  Cent.  Rep.  818» 
116  Pa.  472;  PumpeUy  v.  Qreen  Bay  dk  M.  O. 
Co.  80  U.  8.  18  Wall.  177  (20:559). 

The  damages  are  the  same  whether  the  fas 
is  in  the  land  owner  or  not 

Mollandin  v.  Union  P.  R  Co.  14  Fed.  Rep. 
894;  Mills,  Em.  Dom.  §  200;  Redf.  Railways, 
250;  Stack  v.  Eaet  St.  Louie,  85  111.  877;  El&th 
heth,  L.  d  B.  S.  B.  Co.  v.  Combe,  19  Am.  Rep. 
67,  10  Bush.  882;  Central  Branch  U.  P.  R  (i. 
V.  Tvoine,  23  Ean.  585,  83  Am.  Rep.  208. 


a  short  dtotanoe  from  the  railroad.  lUrohlld  v.  St. 
Louis,  97  Mo.  8S. 

The  words,  **or  damage,**  In  Neb.  Const.,  art.  1, 
see.  21,  Include  all  damages  arising  from  the  exercise 
of  the  right  of  eminent  domain,  which  cause  a 
diminution  in  the  value  of  private  propertj.  Omaha 
V.  Kramer,  86  Neb.  480. 

Under  the  Ohio  Statute  making  a  railroad  com- 
pany, which  lays  its  tracks  upon  a  street,  responsi- 
ble for  injuries  to  private  property,  the  right  to 
recover  damages  for  such  injuries  is  not  limited  to 
owners  of  property  immediately  upon  the  street 
occupied  by  the  track  or  structures  of  the  com- 
pany. The  owner  of  property  near  to  the  street  is 
entitled  to  the  remedy  giren  by  the  Statute,  if  the 
injury  to  it  is  the  result  of  the  occupancy  of  the 
street  by  the  railroad  company,  or  can  be  fairly 
attributed  to  such  occupancy.  Shepherd  v.  Balti- 
more ft  O.  R.  Go.  180  U.  S.  426  (82:970). 

The  Legislature  may  grant  to  a  railroad  company 
the  rlflrht  to  construct  a  street  railroad  in  a  public 
street,  without  providing  for  compensation  to  the 
owners  of  lots  atnitting  on  such  street,  who  have 
no  title  to  the  soil  of  the  street  Itself.  Carson  v. 
Central  R.  Co.  86  CaL  82Bw 

But  where  the  fee  of  the  street  remains  in  the 
owner  of  the  abutting  lots,  subject  to  the  public 
easement,  the  rule  is  different;  because  the  railway, 
m  such  case.  Is  an  additional  burden  upon  his  land. 
Stetson  V.  Chicago  ft  K  R.  Co.  76  IlL  74;  Cox  v. 
Louisville,  N.  A.  ft  a  R.  Co.  48  Ind.  178;  Gray  v. 
first  Dlv.  St.  Paul  ft  P.  R.  Co.  13  Minn.  816. 

Although  the  railroad  track  has  been  laid  through 
a  street,  and  the  owners  of  property  abutting  on 
the  street  have  received  compensation  for  damages, 
the  location  of  another  railroad  in  the  same  street 
may  inflict  additional   damages,  for  which   the 
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owners  of  such  property  will  be  entitled  to  coiii> 
pensation.    Southern  P.  R.  Co.  v.  Reed,  41  CaL  2B1 

The  use  of  a  portion  of  a  turnpike  road  for  Om 
purpose  of  a  passenger  railway  is  held  not  to  be  a 
new  and  distinct  Mrvltude,  entitling  the  ownera  of 
land  along  the  line  of  such  turnpike,  who  hm% 
already  been  oompensated  for  the  oondemnatiOQ 
of  their  property,  to  fresh  compensation.  Pad* 
dicord  V.  Baltimore,  C.  ft  E.  M.  P.  R.  Co.  84  Md.  4flL 

The  measure  of  damages  in  an  action  byanabu^ 
ting  owner  against  an  elevated  railroad  oompaau 
to  recover  damages  for  the  mterferenoe  with  his 
easement  of  light,  is  the  difference  of  value  with 
the  full  and  unobstructed  use  of  the  easement  and 
the  value  without  it.  Be  New  York  a  ft  H.  R.  B, 
Co.  16  Hun,  63, 67, 69;  Be  New  York,  L.  ft  W.R.  Co.tt 
Hun,  1;  Be  New  York,  W.  a  ft  R  R.  Co.  85  Hon* 
260:  Pond  v.  Metropolitan  E.  R.  Co.  42  Hun,  867. 

An  elevated  railroad  company  is  liable  to  aB 
abutting  owner  for  the  operation  of  its  trains  and 
the  consequences  flowing  therefrom,  where  the  evi- 
dence establishes  the  fact  that  they  were  destmo- 
tive  of  the  easements  of  light,  air  and  access.  Lahv 
V.  Metropolitan  E.  R.  Co.  6  Cent.  Rep.  871, 104  N.  T. 
268;  Peyser  v.  Metropolitan  E.  R.  Co.  13  Daly,  WL 

The  correct  rule  of  damages  Is  the  difference  in 
value  of  the  use  of  the  plaintlff*s  lots  without  the 
elevated  railroad  and  with  it  between  the  date  of  III 
building  and  the  commencement  of  the  actikm, 
Tallman  V.  Metropolitan  B.  R.  Co.  16  N.  Y.  8.  R.  Ml 

In  an  abutter^  action  for  damages  by  reasim  of 
the  operation  of  an  elevated  railway,  the  elemeni 
of  noise  may  be  considered.  Lahr  v.  Metropolitan 
B.  R.  Co.  mpra;  Story  v.  New  York  K  R.  Go.  90  N. 
Y.  122;  Kane  v.  MetropollUn  B.  R.  Co.  25  N.  Y.  8.  K, 
687. 
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■cribed  In  tbe  petition,  and  itTerriug  that  tboM 

,„ --.  lots  were  located  upon  HalTcrn  Avenue,  od« 

^^:l.-ouitdUej.Lt»iinilUS.]t.Off.Shaab,ilt.    ol   the  original   streets  of  the   Cit;   of  Hot 

„^Ltfr.  JutHa  L , ., _, „ 

tt     "the  court :  a  street,  and  was  never  vacated  by  the  city. 

"inis  is  an  action  at  law  brought  In  th<  Further  answering,  it  alleged  that  its  ran- 

Ci^r^uit  Court  of  Garland  Clounty,  Arkansas,  rood  waa  constructed  in  and    upon  its  right 

at       ifs  February  Term,    1883.   bv  Curnel  8.  of  way  granted  it  by  Congress  under  the  Art 

Wt  lliamaon  and  Fannie  0.  Williamson,  hie  of  March  8.  1877,  entitled   "An  Act  In  Re- 

irt  f  «.  againat  the  Hot  Springs  Railroad  Com-  lation  to  the  Hot  Springs  Reservation,  In  Uie 

p&:aaj',     a    corporation    organized   under   the  State  of  Arkansaa,"   and  under    tbe    alleged 

lirws  of  tbat  State,    to  recover  damagea  for  ordinance   of  the  city,  which  it  denied  bad 

alleged   Injuries   done   to  certain   described  been    passed   clandeBtinely  or   through   any 

teal   estate  belonging  to   Mrs.    Williamson,  fraud  on  its  part;  and  also  alleged  tnat  the 

in.     the  City  of  Hot  Springs,  by  tJie  defendant  turn-table  complained  of  was  constructed  on 

Company.  its  right  of  way,    and  upon  lots  10  and  11, 

Tbe  declaration  alleged  tbat  tbe  plaintiS,  in  block  69,  in  the  city,  which  were  defend- 

FanDie  6.    Williamson,    waa  the  owner  in  ant's   own   property.     As  a  further  answer, 

tr^ot    iotaIand2in  block  No.  78and1ot9in  tbe   defendant  alleged  that   Curnel  8.  Wil- 

block  No.  6S  in  that  citv ;  that  lots  1  and  2  liamsou  was  improperly  joined  as  a  plaintiS 

■re  separated  from  lot    S  by  Benton    Street,  in  the  action. 

whicb  is  one  hundred  and  forty  feet   wide,        At  tbe  trial    of  the  case  before   the  court 

ud  'waa  laid  out  bv  the  general  government  and  a  jury,  the  following  agreed  (tatement 

tod    dedicated  to  tne  city,   with  the  other  of  facU,   together  with  a  map  also  agreed 

■treets  in  the  cItT,  before  the  damages  for  upon  as  correct,  was  filed ; 

aic^fd'S' n^ua°o!'Be™  sSSl'lS'l    ,  "'«    Tl.  ■oioinpajyIi.E  mn  ■1>«'" _*• 
Act  referred  to   In  defendant's 


tlttdefendant,aRailroad Company,  organized  S,     i  , 

•»  iforesaid.  with  its  termini  at  Hot  Springs  "^  **''■ 

^  »t  Malvem,  In  Hot  Springs  County,  Tn  ""5  ?fP 
w»t  State,  by    and  through  iu  agents   and       u^    ■ 


£  proved  by  the  Hot  Springs  Comiaission 

8twet.  between  lots  1  and  9,  wid  ninninft  the  the  center  thereof  on  ,  direct  line  with  the 

full  i».^.k  ^.iT™  1^.     .  \Jr™.^  ."JZ  center  of  the  right  of  way  granted  by  Con- 

-£S?i""^"?"rrd"  ■"""  J^'S£^'^sj^'^'^ 

ffi^S'^"  X.™n"j  •£  tSi"c?.1:  is  >«  S  IL'lSn  SaSThoTr  i 

'".'heonrpoee  of  defrauding  ad  Injorlni  R,"*  ">'  the  ton-tabl.  ii  located,  belong  to 

Pl"«uSithMthedefenduit:iK,con,tn.cteJ  "SffS",.  .„„„.,„  ,,„M„.-_ 

>  tumirrg  uble  at  tbe  «>uthea.t  comer  of  that  .,  ."i;  S,','"?,  h»  s1,S™^?i™„  JS! 

">»r,i„;,„,  and  the  northea«  coraor  of  lot  "  "'t,!.^,?..  ^H  f^mf  SlSS  .^iJS^ 

i-"IJrSffl'S':i'rr=;f ."S  ij>e  SmiSrf  u'wS  »  yee't'.raKhrnSkh'S 

■fter  »„  ,  nart  nr  PitPnufnn  nf  <t.r.iin»<i .  **  oorthem  boundary  of  defendant  s  right 

«-t  bv  to'Sn^e^efc/ion^^'^:  ^J^t^'S^.ffiof  ""^  "  '"  "**  "^' 

^tAle  plaintiffs  and  otbera  were  cut  off  "'"J***  ^  axplanation." 

F'''^  «xid  deprived  of  the  use  of  that  street  The  map  referred  to  ahows  that  Benton 

^^tuicction  withsaldlots,  and  their  egrcas  Street  and  tbe  right  of  way  run  almost  east 

rrj  'Qgreas  therefrom  and  therein  impaired  md  west,  the  rignt  of  way  eitending  sontb 

~  Qeatmyed ;  that  said  Iota,  which,  bv  rea-  to  the  south  line  of  Benton  Street.  Immedl- 

o^^f    their  lateral  frontage  upon  Benton  itely  east  of  lot  S,  and  also  adjacent  to  the 

^|i~^    were  of   great  value,  were   thereby  right  of  way,  is  lot  10.  and  immediately  be- 

gr^Iy  damaged  and  decreased  in  value  to  the  r^nd  that  is  lot  11.     The  tutu-table  is  located 

■In^^    of   Ave  thousand  dollars;    and  that  Mrtly  on  the  right  of  way  and  in  part  on  the 

-•7^  Uie  dedication  of  Benton  Street  to  the  bompany's  lota  10  and  11 ;  and  appears  to  be 

?'     tbe  defendant  had  wrongfully  appro-  ibout  40  feet  east  of  the  east  line  of  lot  •, 

J  ^^4  almost  the  whole  of  it  for  Its  road-  md  nearly  the  same  distance  east  of  the 

ui  iii!!?^^  other    purpoaea,    thereby   wantonly  western  extremity  of  the  right  of  way  granted 

li^Hnc  plaintlfls  and  all  other  owners  of  by  Congress.     Malvern  Avenue  runs  nearly 

aT**    ndjointng  that  itreet.    The.'Snyei  of  Erom  the  southeast  to  the  northwest,  and   is 

def  Petition  was  for  a  judgment^^mwt  tbe  L80  feet  west  of  the  western  terminus  of  the 

^SS^dant  for  is,000,  and  for  otter  nlief.  right  of  war. 

^^/^   defendant  answered,    pleading  Igno-  Considerable  testimony  was  Introduced  on 

v<^  w  to  whether  tbe  plaintiff,  Fannie  O.  Imth  sides,   oo  tbe  question  of  damages  as 

rj'llMWjn,  waa  the  owner  of  the  ■       '  "    -     "'   *"* 

^•^  XJ.  8. 


dty 
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JtmttoD  &Ion«  the  evidence  wa 
iTideoce  wu  alio  totroduoed  c 
the  defendant  to  show  that  the  all 
tloiu  erected  b;  it  were  incli  aa 
lued  at  terminal  gtationa,  and  * 
for  the  operationa  of  the  road 
wftnesseBtestiflcd that  "without! 
the  train  could  not  be  run  oe 
way  witbin  the  Citj  of  Hot  Bpi 
neat  danger  to  life  end  propertj 
(it)  the  engine*  could  not  b 
would  have  to  be  run  In  back  i 
in  departing  from  the  depot  or  • 
This  would  tm  ipeclailjr  danger 
aa  the  head-light  could  not  be  m 
enslne  was  in  back  motion. " 

The  embankment  waedeacribe 
neaaea  as  being  flftj  feet  widi 
feet  higher  than  the  grade  of  tl 
la  inclosed  by  a  granite  wall, 
from  tot  9  on  the  aouth,  and 
lot  1  on  the  north. 

The  ordinance  of  the  clt;  coui 
a  right  of  way  flftj  feet  wide  fr 
era  termlnui  of  the  coogressioi 
way  to  MaWem  Avenue  (180  f< 
1S5]  lnbwluc«d,  and  It  was  admitted  1 
pany  had  filed  its  written  acce] 


peared  In  evidence  that  tlte  clti 
ordinance  approved  February  21 
thorlzed  and  empowered"  the  d 
erect  all  necessary  and  suitable 
ings  and  other  structuros  Inc 
operation  of  its  road  within  the 
'right  of  way,'  granted  it  b 
....  and  to  malDtatn  and 
•ame,  or  any  depot  buildings  o 
tions  or  improvementa  lieretofon 
or  made  by  iL"  That  ordini 
provided  that  that  part  of  BenU 
two  squares  east  of  Malvern  Ati 
In  the  limits  of  the  'right  of  « 

by   Congress and    1 

thereto  heretofore  granted  bj  the 
Bpringa,  except  so  much  thereo 
required  to  leave  open  the  crossic 
Btiwt  [Qrst  street  east  of  Malvc 
ia  hereby  vacated  and  closed,  ai 
■Ive  use  and  control  thereof  is  g 
Hot  Springs  Railroad  Company 
and  depot  purposes." 

After  the  testimony  in  the  c 
closed,  upon  requeat  of  the  i 
name  of  C.  B.  Williamson  waao 


"I.  The  court  Inatructs  the  ] 
right  to  use  streets  in  a  city  b; 
ing  lot  owner*  is  property  ant 
way  belouKing  to  the  owner  of  s 
that  no  sucn  right  can  be  taken  < 
appropriated  to  the  use  of  any 
until  full  compensation  therefor 
made  to  the  owner  in  money  oi 
biro  by  a  deposit  of  money,  whi 
aation  is  Irrespective  of  anv  bene 
Improvement  made  by  sala  corpc 
•'n.  The  City  of  Hot  Springs  ', 
9S8 
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pass  an  ordinance  granting  the  defendant 
'tght  of  way  aion^  Benton  Street,  and  de- 
loant  could  acquire  no  ri^ht  to  build  any 
.  nnanent  structure  or  lay  its  track  thereon 
ly  virtue  of  such  ordinance. 

"III.  The  court  Instructs  the  Jury  that  tho  [1 
measure  of  damages  to  adjacent  property, 
caused  by  the  use  of  a  street  as  a  site  for  a 
railroad,  Is  the  diminution  of  the  value  of  tbo 
property ;  and  the  recovery  may  Include  proa* 
pective  as  well  as  past  damages  when  the 
obatructlona  to  the  use  of  the  street  are  of 
a  permanent  nature." 

The  court,  upon  Its  own  motion,  instructed 
the  Jury  "that  It  they  believe  from  the 
evidence  that  the  defendant,  by  Its  agents  or 

emplojGs,  constructed  in  Benton  Street,  be- 
tween lot  0,  in  block  69,  and  lota  1  and  2,  in 
block  78,  in  the  City  of  Hot  Springs,  a  per- 
manent embankment,  as  a  road-bed  on  wblcdi 
to  lay  and  extend  its  railroad  track,  and  then, 
or  before  the  commencement  of  this  suit, 
placed  and  fixed  its  track  permanently  upon 
said  embankment,  as  charged  in  the  com- 
plaint ;  that  said  lots,  or  any  of  them,  wei» 


ir  are  permanently  injured  or  damaged  there- 
by, and  that  said  lots  were  then  and  still  an 
the  property  of  the  plaintiff,  Fannie  O.  Wil- 
liamson,— they  must  find  In  lier  favor ;  and,  in 
such  case,  the  difference  between  the  present 
value  of  the  lot  or  lots  so  damaged,  with  tbe 
embankment  and  the  said  track  thereon  exist-  . 
lng,and  what  such  value  would  be  if  the  em- 
bankment and  said  track  were  removed  or  had 
never  existed.  Is  the  measure  of  damages.' 
To  all  of  which  instructions  the  defendant  at 
the  time  excepted. 

The  defendant  requested  the  court  to  give 
several  instructions  to  the  Jury,  wbidi  the 
court  declined  to  do,  except  in  one  instance, 
in  a  modified  form,  to  which  refusals  the 
defendant  at  the  time  excepted  ;  but  a*  none 
of  them  are  relied  upon  in  the  argument  in 
this  court  except  the  second  one.  It  is  only 
necessary  to  Mt  that  one  out  In  full.  It  b 
ss  follows: 

"The  right  of  way  was  granted  by  Con- 
gress to  ^e  defendant  from  a  point  on  the 
sastem  boundary  of  the  Hot  Springs  Reser- 
vation to  the  old  Halvem  Stage  Road  within 
said  reservation.  The  grant  carried  with 
It  the  right  to  erect  and  maintain  al! 
suitable  structures  usual  and  necessary  to  the 
operation  of  a  railroad,  Including  a  depot, 
jtation-bouae  and  such  tracks  ana  other  Im- 
provements of  that  nature  a*  are  oecessaiT  to 
the  proper  and  convenient  dispatch  of  its 
business ;  and  if  you  find  that  the  tnm-tible 
uid  other  improvements  complained  of,  or  [U 
my  part  of  them,  are  within  the  rigbt  fA 
way  granted  by  Congress  to  the  defendant  aa 
iforesaid,  and  are  necessary  to  the  operation 
ti  Its  road,  and  such  as  ara  usual  at  terminal 
stations,  you  cannot  find  for  the  plaintiffs  by 
reason  of  any  damage  caused  to  their  lota  by 
luch  Improvements. 

The  Jury  returned  a  verdict  in  favor  of 
:he  plaintiff  for  the  sum  of  92,276,  upon 
ivhich  Judgment  was  rendered ;  and  after  a 
notion  for  a  new  trial  and  also  a  motion  in 
ureal  of  Judgment  had  both  been  overruled, 

uecs. 


Hot  Braatou  Ruuioid  Co.  t 
o  the  SupKine  Couit  ol   It  wu  not  liable  to  the  o 


ui  ftppeal  vaa  token  to  the  Supreine  Couit  ol  It  wu  not  liable  to  the  ownen  of  abutting 

tLe  State,   which  afllnned  the  Judgment  ol  re&l  estate  for  damages  cauaed  by  thi  eierclat 

the  trial  court.  45  Ark.  42B.  Thi*  writ  ol  of  that  right  in  a  proper  and  ■klUfu)  man> 
ner.     Inasmuch,  therefore,    at  the  platotlff 

lignment  ol  introduced  no  evidence  to  rastain  that  branclt 

enor :  of  her  claim  for  damagea,  the  conit  wu  coO' 

The  court  ened  In  ruling  that  the  plalntifl  '^'^J^^'^'^S^^  ^l.^'^!^.^!'^^:^^ 

In  error  did  not  hare   the  lawful   right  to  l!??'.'^^iTw^^v^i«^.  .^^!«„^,,t°^# 

GOniAruct  iU  workB.  inclnding  the  turn  table.  Jf^"  tltfl'^V^J^f.Jl^f^^.^.^'Sl,  ,m  *^ 

oo  Uie  right  of  way  gnmted  ft  by  the  Act  o  ^i**^^"'  f'  claim  wiUwut  Introducing 

Congreu  of  Mareh  87  1877.  and^n  holding  ^7.  T^^"?  ,'".^?Pw3  ^""Lf ''^"°'* 

th.l*itwu  liable  to  the  defendant  In  err^  ^^  *=^,,?^,.''^1?1tS*  J^J^^ih^,^  SS 

by  reason  of  the  alleged  obstruction  caused  S!*.''^'"rti    ^i^fn    «J^h^l  T^       >,*^ 

ki  ulil  wnrba  "  "**  J^T  »t  »".  could  not  have  had  any  but 

oy  saia  worKs.  ^  favorable  effect  u  to  the  defendant ;  but, 

From  the  foregoing  itatement  it  la  observed  as  already  remarked,  it  wu  rendered  unnec- 

that  the  claim  for  damages  In  the  trial  court  eaaary  by  the  plaintiS'i  virtual  abandonment 

wubased  upontwo  proposition*:  flrst,  that  of  that  part  of  her  claim  for  damagea.    Then 

tbeplaintift's  property  wu  Injured  by  reason  la  nothing  in  the  record  to  show  that  that 

of  toe  embankment  In  Benton  Street  alon^lde  evidence  wu  considered  by  the  Juir  In  arriv- 

It,  west  of  the  tenninua  of  the  congressional  Ing  at  Uieir  rerdict,  because  no  charge  rela- 

right  of  way ;   and,  aecond,  that  it  wu  also  tlve  thereto  wu  given  by  the  oourt,  or  could 

injured  by  reuonof  the  construction  and  ex-  legally  have  been  Eiven  ny  It  on  that  ques- 

iatence  ol  the   turn-table  partly  upon  the  tlon.      The   refusal  of  the  court  to  charge 

congressional    rieht  of  way — no  claim  for  upon   an   abstract  question    in  relation   to 

damages  ever  having  been  made  by  reason  of  which  the  plaintiS  nad  introduced  no  evi- 

the  construction  of  a  road-bed  and  track  upon  dence.  and  which  wu  not  therefore  before  It, 

tbe  congreuional  grant,  wu  not  error. 

It  ia  alio  observed  that,  while  the  defend-       Whilst  we  hold  this  view  upon  the  sola 

ant  saved  exceptions  to  the   various  rulings  question  involved  In  the  assignment  of  error, 

of  tlie  court,   on   the  qu^ion   of  damages  it  is  proper  to  add  that  we  concur  in   the 

arising  from  the  construction  of  the  embank-  view  taken  of  this  case  by  the  Supreme  Court 

■Dent  on  that  part  of  Benton  Street  separating  of  Arkansu.    That  court  held  that  the  Act 

tbe  plaintiff's  lots,  and  also  u  to  tbe  rule  of  Congress  granting  ttie  right  of  way  to  the 

for  the  computation  of  such  damages,  none  of  defendant  Company  over  the  strip  of  land 

those  exception*  are  embodied  in  the  assign-  upon   tvhich   its  road   wu  to  be  operated 

ment  of  error,  nor  is  any  point  made  In  re-  (which  In  this  case   wu  along  the  line  of 

IMlon  to  them  In  the  brief  of  couDsel  for  the  Benion  Street,  an  original  street  in  the  Town 

Company.    In  his  own  language,  "  The  only  of  Hot  Springs,  and  used  u  such  at  tbe  time 

question  before  this  court  is  that  which  arises  of  the  passage  of  tbe  Act),  carried   with  it 

under  the  Act  of  Congress,    .    .     .    and  re-  the  right  to  construct,  maintain  and  operate 

laie*  alone  to  tbe  turn-table  and  works  con-  Its  line  of  railroad  therein,  and  to  appro- 

■tracted  on  that  part  of  the  right  of  way  em-  prlate  such  right  u  a  location  for  it*  tum- 

iKaced   In  the    grant  by   Congress.      This  table  and  depots  and  for  any  other  purposo 

excludu  from  consideration  the  embankment  necessary  to  the  operation  of  its  Kid ;  but 

built  upon  the  western  extension  of  the  track,  that  it  wu  equally  clear,  under  the  provl*- 

under  the  city  ordinance,  and  invalves  the  lone  of  the  present  Constitution  of  the  Stale 

|)roper  construction  of  the  Act  of  Congress."  of  Arkansu,  that  if  In  the   exercise  of  that 

The  question  before  us  is  therefore  narrowed  right  the   property   of  an  adjoining  owner 

down  to  the  ruling    of  the  trial  court  upon  wu  damaged   in  the  use  and   enjoyment   of 

the  only  Issue  which  the  assignment  of  error  the  street  upon  which  the  road   wu  located. 

fireaente.  Upon  an  ezaminatu>n  of  the  record  such  owner  would  be  entitled  to  recover  such 
t  will  be  found  that  no  evidence  wu  Intro-  damages  from  the  Company.  It  further  held 
duced  by  the  plaintifFu  to  whether  the  turn-  that  the  contention  of  tbe  plaintiS  in  error 
table  and  other  works  constructed  on  the  that  tlie  Act  of  Congress  invested  it  with  an 
right  of  way  injured  and  damaged  her  prop-  absolute  title  to  the  street  along  which  It* 
oty  at  all  -,  and  tbe  only  evidence  on  that  bud-  road  wu  located,  and  exempted  It  from  any 
Ject  wu  introduced  by  the  defendant,  whldi  liability  tor  consequential  damages  resulting 
evidence  tended  to  show  that,  by  the  erec-  to  an  abutting  owner  from  the  laying  of  tt» 
tlou  of  a  depot  and  other  works  on  the  right  track  In  a  proper  and  skillful  maimer,  wu 
of  way,  property  In  that  vicinity  had  not  founded  upon  cases  arising  under  the  famll- 
only  not  been  depreciated,  but  had.  in  real-  in  constitutional  restriction  that  private 
ity,  risen  in  value.  property  shall  not  be  taken  for  public  Ute 
It  is  further  observed  that  in  its  charge  to  without  compensation,  which  decisions  gen- 
the  Jury  the  court  made  no  reference  whatever  erally  turned  upon  the  question.  What  Is  a 
to  toe  question  of  damages  arising  out  of  the  taking,  within  the  meaning  of  such  pravli- 
oonstrnctlon  and  operation  of  the  turn-table  ion?  that  the  Constitution  of  that  State  of 
and  other  works  on  the  congressional  right  1878,  which  provides  that  "private  property 
of  way,  except  that  it  refusMl  to  charge  that  shall  not  be  taken,  appropriated  or  oamaged 
tbe  defendant  had  the  right  to  construct  and  for  public  use  without  lust  compensation," 
maintain  whatever  structures  thereon  It  hu  changed  that  rule  ;  that  all  tbe  decisions 
mightdeem essential  tolts  business,  as  above  rendered  under  simlliar  constitutional  pro- 
set  forth  In  detail ;  or  that,  having  that  right,  visions  concur  In  holding  that  the  use  of  s 
134  0.  8.  VA 
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street  bj  t,  railroad  company  m  a  site  for  Its  Mr.  Qua  A.  Bre»iix  for  appellant, 

track,  under   legislative   or   municipal   su-  Metiri.  A.  A.  Ranner  and  A.  V,  I^nds 

thoritj,  when  it  Interferes  with  the  nghta  of  for  appellees. 
adjoiaiug  lot  ownera  to  the  use  of  the  street, 

as  a  means  of  iogresB  and  egrcaa.    subiects  Mr.  JiwCiM Bradley  deliveiedtbeupinton 

the  railroad  company  to  an  action  for   dam-  of  the  court : 

ages,  on  account  of  the  diminution  of  the  Thissoit  wasoriginally  commenced  la tbc 

value  of  the   property  caused  br  such  use;  Civil  District  Court  for  the   Parish  of  Or- 

and  lastly,  that  even  conceding  the  authority  leaQS.  Louisiana,   by  petition  filed  by  Join 

of  the  Town  of  Hot  Spriugg  t^  pass  the  or-  M.B.  Reynolds  agaiust  John  Adden,  to  te- 

dlnance   authorizing  the   Company  to   con-  strain  him  from  further  prosecuting  two  cer- 

struct    aud  maintain  the    railroad    embank-  tain  suits  in  the  same  court,  or  proceeding 

ment,  track  and  turn-table   complained  of,  upon  execution  therein,  and  to  have  the  same 

ft   cannot  impair  the  constitutional   right  of  declared  illegal  and  void.     The  suits  Fefemed 

the  defeudant  in  error  to  compensation.  to  had  been  commenced  by  said  John  Adden 

We  think  those  views  are  sound   and   In  by  attachment  against  the  goods  of  his  son, 

accordance  with  the  decisions  of  this  court  John  H.  Adden,  situated  in  a  store  in  New 

in  Penmylvmia  R.  Co.    t.  Miller,  183  U.  B.  Orleans,  occupied  by  said  John  H.  Adden  foi 

7S  [83;  2BTI  and   JVou    Tork  B.   R.  Co.    t.  carrying  on  his  business   therein    under  the 

Fifth  yat.  Bank,  decided  Hay  Sth  lust,  ISO  maoagement  (as  alleged)  of  the  father,  John 

U.  S.  483  [84:  2811.  Adden.  the  so    "    "              ■ .     -    -  "     .- 

Ihejjidgment  of  uit  towrt  hAon  it  qfirmtd.  Massachusetts.     The   groi 

sought  as   stated    in  Uie  petition   are  that  on 

the   10th  of  March.  1883,  John  H.  Adden.  a 

9UJ)1      I   1*   D   D-p-v-KTrtT  TiQ     1  »i,^_  «#  t^t.  »  rcsideut  of  Reading,  in  the   County  of  Uid- 

.S*8J     J.ItB.  REYNOLDS,  A^^gnoB  of  JOHN  H.  ^,^j     ^„j   State    of    Massachuilts.   pra- 

ADDKii,  ^ppt..  g^nlcd  a  petition  of  insolvency  to  the  propel 

Tnmr  mn-nu  couit  there,  from  which  a  warrant  was  iMued 

JOHN  ADDEN  bt  Mi,  for  the  seizure  of  all  his  property,  real  and 

M«i  R  n.  R<iH>FtH-<.  ni  Bi«-»L)  pcrsonal,  and  other  proceedings  were  had  M 

<BMi&0.Beport«r<sed.81S-m.)  ^^^^j  j^  ^^^  ^^^^ .  and  at  a  meeti  ng  of  (he 

^  trust,  ana  gave  bonds  as    re<iuirea  by    lav, 

L  I1.M.defend«>twbonmoT«aoat>ietrom.  tlw  »«id  JoK"  Adden  executing  the  bondo* 

state  court  to   Uw  olroult  oourtof  the  United  «"'■*  Pwkeras  his   surety;  that  in  the  ached. 

SUtcala  dnorlbed  In  other  pHiOMdinnH  raid-  ule  of  assets  filed  by  ttie  insolvent   with  hli 

Ins  Id  HsnaohUMtl*  does  not  prevent  Us  show-  petition  of  insolvency  there    anpcared   to  be 

I  InKlotbeTemovsl  ptiMMdlncstlMt  be  kaattj-  m   his    store,  No.  68  Custom-house    Street, 

ten  ol  New  Bampthlie.  New  Orleans,  about  600  cases  of  slioes,  Talucd 

1.   Mere  deaorliitm  worts  In  moh  other  piooeed.  at  $18,841.47,   and  other  property,  account 

bundonoteMophlin  tromslunrlnff  tbetralb  ai  notes,    etc,    amounting  to   about    $38,000^ 

to  Us  residenoe.  notes  and  accounts    due  to  the  Boston  stove 

-S.   Tranifen  of  a  debtor*!  ivopertr  br  Insolvent  amounting  to  about  $10,000.  and  other  asMts 

prooeedlnss  In  aootlier  Stataare  not  MndlnK  In  Boston    amounting   to  about  $8,000;  thai 

tai  Louisiana  apon  Its  oMnna  or  the  oUUena  of  on  the  petitioner  going  to  New   Orleans    to 

Si!.^^;r2El"2^'iT«  „*^.'°!S1.'^  ^^  PO^^Mio"  o^  the  £»et8  there,  he  disco*. 

gg??gyL!?"^.^J^_?!  -'y.™"'  --"^.  "^  ewd  that  the  said  John  Adden   (the  fatliei} 

*  T^^^^^™^r£!7n      "^TT^!;  •««»  ii«titited  suit  m  that  court  a^inst  Johi 

^-Jt^^^t^t^^^L^if^^i^l"^  H.  Adden  for  $30,000  on   the  16th*  of  March, 

■olveot'apropertr  hi  Louisiana.     ^^'  andattached  theproperty,  andobtained  Jodj- 

[No.  168.1  ment  by  default  on  the  8d  of  April.  188ii 

aubmiU«iIke.J0,ISS9.    Dteidti Mug  19.ies».  with  lien    and  privilege  on  the  property  a*. 

tachad ;  and  that  on    the  4th  of  April,   168)^ 

APPEAL  from  a  deems  of  the  Circuit  Court  ^    '»d   obtained  a  second    attachment    !■ 

of  the  Doited  States  for  the  Eastern  Dls-  uwther  suit  upon  notes  of  said  John  H.  Addea 

trict  of  Louisiana  dismissing  a  suit  brought  amounting  to  over  $fl, 000;  all   which  pro- 

by  JohnM.  B.  Reynolds  against  John  Adden  ceedinasof  John  Adden  the  petitioner  alleged 

to  restrain  him  from  further  prosecuting  two  *»  ^  "legal,  null  and  void  by  reason  (rf  th* 

suits  in  the  Civil  District    Court  for  the  insolvency  proceedings  in  Massachiiaetta.  he 

Parish  of  Orleans,  Louisiana,  and  to  have  the  said  John  Adden,    being  a  realdent  of 

said  su<t#  and  the  proceedings  therein  de-  Massachusetts,  and  bound  thereW,  aa  wall 

clared    .negal  and  void,  said  suits  having  aaforlrreKUlarltieeineaidpTooeedingathem- 

been  commenced  by  attachment  against  the  selTe*.  referred  to  in  the  petition,    and  th» 

goods  of  John  H.   Adden  in  a  store  in  New  complicity  (aaalleged)ofthesaldJ(*o  Adda* 

Orleans      Ailirmtd  with  his  tald  son,  in  the  measures  taken  bj 

The  facts  are  stated  In  the  opinion.  the  latUr.     The  petitioner  alleged  that  M 
had  applied  to  his  co-assignee,  Btlllman  B. 


Varm.-A%  to  rvnonii  qf  aniw*.  imdw  Aet  of  Pu-ker,  to  join  him  in  the  petition,  but  be 

UtSi  «(HMnAlp,-aea  mU  to  Mejet  t.  D«dawaM  had  refused. 

B.  OOHt.  Oe.  He  M.  A  rule  to  show  cauaa  why  a  writ  of  laJtuM. 

-"V  1S«  D.  8. 


1880. 


Reyholm  t.  Addbb. 


Ma-SM 


3501  ^^^^  should  not  issue  was  ffranted  and  heard 
^  by  the  court,  upon  which  hearing  a  certified 
eopy  of  the  insolvent  proceedings  in  Massa- 
chusetts was  presented  and  received  in  evi- 
dence ;  and  on  the  15th  of  May,  1882,  a  pre- 
liminary injunction  was  issued  restraining 
the  defendant,  John  Adden,  from  enforcing 
his  judgment  in  the  first  suit,  and  from 
proceeding  further  in  the  second ;  also  re- 
straining me  sheriff  of  the  parish  from  selling 
the  goods  seized  by  him.  A  motion  to  dis- 
solve the  injunction  was  subsequently  made, 
snd  after  argument  was  refused.  The  princi- 
pal grounds  of  refusal  were  that  John  Adden 
^as  a  resident  of  Massachusetts,  and  had  be- 
come surety  of  one  of  the  assignees  oi  his 
SOD,  and  was  therefore  estopped  and  bound 
»J  the  proceedings  in  insolvency. 

On  the  24th  of  5lay,  1888,  the  defendant, 

John  Adden,  filed  a  petition  for  the  removal 

ot  the  cause   into  the- Circuit  Court  of  the 

united  States  for    the    Eastern  District  of 

I/>uisiana.    In  this  petition  Adden  contends, 

smongst  other   things,    that  the    Insolvent 

h\ws  of  Massachusetts,  under  which  Revnolds 

claims  the  jjropcrty    in   controversy,  impair 

tbe  obligation  of    the  contract  between  the 

petitioner  and  John  U.  Adden,  and  deprive 

toe  petitioner  of  his  property  without  due 

process  of  law,  and  are   in  violation  of  the 

^[institution  of  the  United  States ;  that  he 

"f^  Already,  in  an  answer  filed  in  the  case, 

cMizned  tnat  the    said  Insolvent  Laws  de- 

^'^d  bim,  who  was  a  citizen  of  the  State 

^  Ncw^  Hampshire,   of  the  privileges  and 

imxnunitiea  of  citizens  in  the  several  States, 

#k    ^ew  in  violation  of  the  4th  article  of 

■J*  Corutitution  of  the  United  States.     And 

!^^    Betting  up    various  other  claims    of 

£^^*^<5ges  and   immunities  under   the  Con- 

•utution  of  the  United  States,  alleged  to  be 

▼mjat^^j  by  said  insolvent  proceedings,    the 

I***tio»ier  further  stated   that  at  the  com- 

'^'^oexnent  of  this  suit,    and  continuously 

ttnoe,    ije  had  been  and  still  was  a  citizen  of 

™     State  of  New  Hampshire,  and  that  said 

■**y'^ol<is   and  John   H.  Adden   then    were, 

•^^Ha^  continually  been,  citizens  of  Mas- 

g^usetts.  and  that  Duffy,  the  sheriff  of  the 

*J*>*^bH    of  Orleans,  was,  and  is,  a  citizen  of 

lue  Kt  n\e  of  Louisiana.     He  further    repre- 

lenteil   that  in  said  suit  the  real  controversy 

^'^  ^*<itween  said  Reynolds  and  the  petitioner, 

JJ^  ^taxt  John  H.  Adden.  and  Duffy,  the  sher- 

Af  ^^*^^  °o^  necessary,    but  merely  formal, 

"^'^^iants.     The  civil  district  court  refused 

•n®  application  for  tVtc  removal  of  the  cause; 

"W^  a  oertifled  copy  of  the  proceedings  being 

Pjesentcd  to  the  circuit  court  of  the  United 

btates,  tliat  court  took  jurisdiction  of  the  case, 

•iy  ordered  it  to  be  docketed  on  the  eauity 

side    of  the  court.     A  motion   was  maae  to 

'tJl*'**^  the  cause   to  the  state  court,  which, 

JJIf'  ^'gument,  was  refused.     Evidence  was 

wiKea     jg  to  the  residence  and  citizenship  of 

«w  defendant ,  John  Adden,  and  as  to  his  con- 

iS  ^^  with  the  business  of  his  son,  and  the 

f^?^l  character  of  the  proceedings  had  in 

|P«  **^8olvency  case  in  Massachusetts,  and  in 

}r, -^ite  instituted  by  John  Adden  in  New 

J2125*  •*   ^^^  ^^^  hearing.    The  coort  dis- 

Sai^  ^e  petition  or  bill  of  complaint,  and 

tJ:  P^^ltioner,  Reynolds,  has  appealed. 

*••  ^.  8.  U.  8.,  Book  M. 


The  first  question  which  we  shall  consider 
is  as  to  the  jurisdiction  of  the  circuit  court 
of  the  United  States.  It  is  strenuously  con- 
tended by  the  appellant  that  the  case  ought 
not  to  have  been  removed  from  the  state 
court,  and  ought  to  have  been  remanded  to 
that  court  upon  the  motion  made  for  that 
purpose.  The  ground  of  this  contention  is 
that  John  Adden,  the  defendant,  was  a  citi- 
zen of  Massachusetts,  and  not  a  citizen  of 
New  Hampshire,  as  alleged  by  him  in  his 
petition  for  removal ;  or  that  if  he  was  not 
In  fact  a  citizen  of  Massachusetts,  he  was 
estopped  from  denying  that  he  was  such  by 
his  acts  and  declarations  in  the  proceedings, 
both  in  Massachusetts  and  in  Iiew  Orleans. 
In  the  insolvency  proceedings  In  Massachu- 
setts he  became,  on  the  28d  day  of  Muxdi, 
1882,  the  surety  of  Stillman  E.  Parker,  one 
of  the  assi  races  of  John  H.  Adden,  and  in 
the  same  bond  he  is  descnbed  as  *'John 
Adden,  of  Reading,  in  the  County  of  Mid- 
dlesex. **  It  was  also  testified  by  one  Am- 
brose Eastman  that  John  Adden,  being  ex- 
amined on  oath  at  the  meeting  of  the  cred- 
itors of  his  son  in  Cambridge,  Massachusetts, 
on  the  28d  of  March,  1882,  testified  that  he 
resided  in  the  Town  of  Reading,  County  of 
Middlesex,  in  Massachusetts.  It  is  also 
shovm  tliat  in  his  petition  for  the  attachments 
issued  at  his  suit  in  New  Orleans  on  the  1611i 
of  Mareh,  1882,  and  the  4th  of  April  the  [352 
same  year,  he  is  described  as  **  John  Adden, 
residing  in  the  State  of  Massachusetts."  But 
these  petitions  were  not  signed  by  bim,  but 
by  his  attorneys  in  New  Orleans.  On  the 
other  hand,  the  overwhelming  evidence  of  a 
ffreat  number  of  witnesses  puts  the  matter 
beyond  all  doubt,  that  whilst  he  had  at  a 
former  period  resided  in  Reading,  Massachu- 
setts, he  had  removed  from  thence  to  Lancas- 
ter, in  the  State  of  New  Hampshire,  in  Oc- 
tober, 1874,  and  had  continued  to  reside  in 
Lancaster  ever  since  that  time.  His  being 
described  as  residing  in  Reading  at  the  time 
of  the  insolvency  of  his  son  was  a  natural  in- 
advertence arising  from  the  fact  that  in  con- 
sequence of  the  intimate  relations  between 
him  and  his  son  (who  did  reside  at  Reading) , 
he  was  often  at  that  place  on  business  or 
social  visits.  The  only  question,  therefore, 
that  arises  on  this  branch  of  the  subject  is 
whether  he  is  permitted  to  show  the  truth, 
or  whether  he  is  estopped  by  the  papere  be- 
fore referred  to,  in  which  he  is  described  as 
residing  in  Massachusetts.  The  evidence  of 
Ambrose  Eastman  is  contradicted  by  a  num- 
ber of  witnesses  equally  in  a  position  to  hear 
what  Adden  did  testify,  and  there  is  no  ques- 
tion in  our  minds  that  Mr.  Eastman  was 
mistaken  in  his  recollection.  As  to  the  pa- 
pers relied  on  by  the  appellant,  we  are  of 
opinion  that  Addfen  was  not  concluded  by 
the  descriptions  of  person  contained  in  them. 
He  was  so  often  in  Boston  and  Reading, 
about  the  business  of  his  son  and  in  inter- 
course with  him,  that  the  descriptive  words 
"of  Massachusetts,"  or  **of  Reading,  Massa- 
chusetts." or  "residing  in  Massachusetts" 
might  easily  have  been  overlooked ;  and  the 
same  words  in  the  petitions  for  attachment  in 
New  Orleans  were  applied  and  used  by  his 
counsel  there,  and  not  by  himself.  They  pro- 
tut 
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Bent  no  case  upon  which  an  estoppel  as  to  the 
citizenship  of  Adden  can  be  founded.  He 
might  even  have  been  a  temporary  resident  of 
Massachusetts,  and  jet  a  citizen  of  New 
Hampshire.  So  that  if  the  descriptive  words 
were  to  be  taken  as  true  thej  would  not  be  de- 
cisive. But  they  were  words  of  mere  descrip- 
tion, and  as  such  they  could  not  estop  him 
from  showing  the  truth  and  the  fact.  They 
induced  no  conduct  on  the  part  of  the  appel- 
[353]  lant,  or  of  any  of  the  creditors  of  John  H. 
Adden,  which  operated  to  their  prejudice. 
They  contained  no  element  of  estoppel.  We 
are  satistied,  therefore,  that  the  cause  was 
properly  removed  from  the  state  court,  and 
that  the  circuit  court  of  Uie  Uaited  States 
had  jurisdiction  thereof. 

The  next  Question  to  be  considered  is  as  to 
the  legal  right  of  the  defendant,  John  Adden, 
to  institute  the  suits  and  issue  the  attach- 
ments which  were  i)rosecuted  by  him  at  New 
Orleans.  As  a  resident  and  citizen  of  New 
Hampshire,  was  he  concluded  by  the  insolv- 
ent proceedings  in  Massachusetts,  and  the 
incidental  traiisfer  of  the  property  of  John 
H.  Adden  therein?  If  he  was;  then  he  had 
no  right  to  take  the  proceedings  which  he 
did  take  in  Louisiana.  Had  he  been  a  citi- 
zen and  resident  of  Massachusetts,  the  ques- 
tion would  have  been  a  different  one.  We 
have  recently  decided,  in  the  case  of  C6U  v. 
Ounningham,  188  U.  S.  107  TSd:  588],  that  a 
creditor,  who  is  a  citizen  and  resident  of  the 
same  State  with  his  debtor,  against  whom 
insolvent  proceedings  have  been  instituted  in 
said  Statel  is  bound  by  the  assignment  of 
the  debtor  •  property  in  such  proceedings, 
and  if  he  attempts  to  attach  or  seize  Uie 
personal  property  of  the  debtor  situated  in 
another  State,  and  embraced  in  the  assign- 
ment, he  mav  be  restrained  by  injunction  by 
the  courts  of  said  State  in  which  he  and  his 
debtor  reside.  That  was  a  case  arising  in 
Massachusetts,  and  the  effect  and  operation 
of  assignments  made  by  debtors  of  personal 
property  belonging  to  them  in  other  Suites  is 
elaborately  discussed  by  the  chief  mstice 
delivering  the  opinion  of  this  court,  it  was 
held  that  where  a  debtor  and  his  creditor 
were  both  citizens  and  residents  of  Massa- 
chusetts, and  the  former  went  into  insolvency, 
and  regular  proceedings  under  the  Insolvent 
Laws  of  the  State  were  had,  the  oisditor 
might  be  enjoined  by  the  courts  of  Massa- 
chusetts from  attaching  ffoods  and  credits  of 
the  debtor  in  New  l^rk,  althouj§;h  in  the 
.^  latter  State  such  attachment  would  be  legal 
1 3^^  I  vid  valid.  But  that  is  not  the  present  case. 
Here  it  it  proved  beyond  doubt  that  John 
Adden  was  not  a  citizen  or  resident  of  Mass- 
achusetts, but  was  a  citizen  and  resident  of 
Now  Hampshire ;  and  the  question  is  whether, 
as  such  citizen  of  New  Hampshire,  he  had  a 
rieht  to  prosecute  his  claims  against  John  H. 
Adden  by  attachment  of  the  goods  of  the 
latter  in  the  State  of  Louisiana  by  the  laws 
of  the  latter  State.  It  is  by  the  laws  of 
Louisiana  that  the  question  must  be  decided. 
Every  State  exercises  to  a  greater  or  less  ex- 
tent, as  it  deems  expedient,  the  comity  of 
givinff  effect  to  the  insolvent  proceedings  of 
other  States,  except  as  it  may  be  compelled 
to  give  them  full  effect  by  the  Constitution 


of  the  United  States.  Where  the  transfer  of 
the  debtor's  property  is  the  result  of  a  Judi- 
cial proceeding,  as  In  the  present  case,  then 
is  no  jprovision  of  the  Constitution  whidi 
re(^uires  the  courts  of  another  State  to  cany 
it  into  effect ;  and,  as  a  general  rule,  no  stata 
court  will  do  this  to  the  prejudice  of  tha 
citizens  of  its  own  State. 

But  without  discussing  the  rules  adopted 
in  different  States  on  this  subject,  whidi  aie 
fully  examined  and  commented  upon  in  tbe 
treatises  on  private  international  law,  onr 
present  inquiry  is  confined  particularly  to 
the  doctrine  of  the  courts  of  Louisiana.  And 
here  we  are  entirely  free  from  embarran- 
ment.  By  a  succession  of  cases  decided  l^ 
the  Supreme  Court  of  Louisiana,  it  has  be- 
come the  established  law  of  that  State,  that 
such  transfers  by  judicial  opei*ation  are  not 
binding  upon  the  citizens  and  inhabitants  of 
Louisiana,  or  of  any  other  State  except  the 
State  in  which  the  insolvent  proceedings 
have  taken  place — at  least  until  the  legal  as- 
signee has  r^ucedthc  property  into  possessioii 
or  done  what  is  equivalent  thereto.  OHtUt 
V.  Taiones,  2  Mart.  N.  S.  98 ;  7)frce  v.  Sandt, 
24  La.  Ann.  865 ;  Lichteiutein  v.  GilUU,  87  La. 
Ann.  622.  In  the  case  last  cited,  a  receiver 
under  a  creditor's  bill,  appointed  by  a  chan- 
cery court  of  Georgia,  sought  to  recover  poe- 
session  of  the  property  of  the  defendants,  ad- 
versely to  the  rights  acquired  by  the  plainUiEi 
under  an  attachment  of  that  property  In 
Louisiona.  The  plaintiffs*  attachment  was 
effected  on  the  26th  of  April,  n888.  The 
intervention  of  the  receiver  was  filed  Decem- 
ber 18,  1888.  The  Supreme  Court  of  Louisi- 
ana, speaking  through  Mr,  Justice  Poch4, 
after  adverting  to  the  distinction  between  a 
voluntary  assignment  and  a  compulsory  one 
executed  by  order  of  a  court,  proceeds  to  say : 
**  We  do  not  propose  to  deny  to  him  [the  le* 
ceiver|,  and  we  must  not  be  understood  as 
debarring  him  absolutely  of,  any  right  under 
bis  appointment  to  claim  and  obtain  poeses- 
si  on  01  the  property  of  Gillett  Brothers,  in 
case  the  exercise  of  such  right  does  not  mil- 
itate with  or  destroy  any  existing  rights  ac- 
quired by  creditors  under  proceedings  Insti- 
tuted in  our  courts  In  his  brief,  his  counse' 
concedes  that  the  claim  which  he  now  presses 
to  our  favorable  consideration  could  not  be 
enforced  to  the  detriment  of  previously  ac- 
quired rights  of  our  own  citizens.  But  he 
contends  that  the  protection  cannot  be  ex- 
tended to  plaintiffs  for  the  reason  that  they 
are  residents  of  the  State  of  New  ToiIl 
.  .  .  In  our  opinion  it  is  suflScient  that 
the  creditor  who  has  acquired  rights  bj 
legal  process  in  our  courts,  be  not  a  resideol 
or  a  citizen  of  the  State  whose  court  has  ap- 
pointed a  receiver  who  urges  claims  advene 
to  his  acquired  rights  in  our  courts.  The 
plaintiffs  in  this  case,  residents  of  New 
York,  are  not  more  amenable  to  the  Inris- 
diction  of  the  Georgia  courte  than  would  be 
a  citizen  of  Louisiana,  and  they  are  legal Ij 
entitled  to  the  full  protection  of  onr  oouitB 
against  the  claims  of  intervenor." 

Such,  therefore,  beine  the  rule  of  coml^ 
applied  by  the  courts  or  that  State,  we  hafe 
no  hesitation  in  saying  that  the  defendant^ 
John  Adden,  bad  a  pcorfect  right  to  proeecate 
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hit  claims  In  the  manner  he  did.  No  i 
of  law  stood  In  his  way,  and  nothing  in 
clrcumstancea  of  the  case,  so  f  ar  aa  we  h 
been  able  to  discover,  prevented  him  fi 
t«kingtbo  course  he  did.  It  willbeobser 
that  his  first  suit  in  New  OrletuiB  was  <n 
menced  on  the  16Ui  of  March,  1882,  a  w 
prior  to  the  meeting  of  the  creditors  inCi 
bridge  and  the  appointmeDt  of  the  assigi 
in  insolvency.  He  bad  not  then  done  a 
thin^  to  interfere  with  his  right  to  sue.  i 
he  did  not  afterwards  do  anything  to  t 
aw&T  that  right.  His  going  security  on 
bond  of  Parker  as  one  of  the  assignees  of 
aOD  is  not  shown  to  have  any  signiScancy 
the  matter  In  question.  There  was  no  rea 
why  he  should  not  approve  of  and  acquic 
In  the  insolvent  proceedings  that  were  unc 
taken,  nor  why  be  should  not.  as  an  ad 
friendly  accommodation,  sign  the  bond 
Parker,  who  seems  to  have  been  his  brotl 
in-law.  Hone  of  these  things  commit 
him  to  a  position  inconsistent  with  the  pre 
cution  of  his  claim  in  New  Orleans. 
L  We  have  given  due  attention  to  the  mi 
"'"'s  raisea  by  the  appellant's  counsel,  ' 


'  TBB   NASHUA    AND    LOWELL    RA 
ROAD  CORPORATION.  Appl., 

"^"BE  BOSTON  AND  LOWELL  RAILRO. 
CORPORATION    Err  al. 

(Bee  &  C.  Beporterl  ed.  BSS-3B&.) 

^JP»*n»(twi  U  a  eitizen — tinion  of  two  eorpc 
'■^«»    dea   not    dtitrog    their  idtnliiy 

^"^^Tnpanji,  when  cannot  build  depot  in 
^'^kw  6Va(e — ahtn  can  do  lo — pvrdiate 
^*^»ei  in  other  railroad* — accounting  for 

^„j^^  oorporatlOD  b  ■  oltlBen  of  the  Stat*  wb 
^^^^s*ted,  within  the  ooiwiitutlonal  clause  oito 
^««j^  the  Judietal  power  of  the  Cnlted  Stato 

B  ^^*'-*  Mstroveniea  between  clUient  of  dUfereo  1 8ta 
—^  -^^though  two  corpomtloni  of  different  Bu 
^  «%Jte  their  Intereets,  and  Clie  itookbolden  of 

_^,,^^*"B  beeome  the  •tookholden  of  the  other,  i 

^_~^  v^^Mn.— miro  sorpomttoni  deemed  eltlxeni  or  j 
^V^^-  Sea  note  to  United  Stales  v.  Amed^.B: 
^^^^■^  to  eUHentkip  of  eorpomUotu.  iriUl  nlcrtne 
%^||^  *  ^dlrtlon  of  Dourtf  mer  Oiem,  see  tinte  to  : 
^^^^  Steamship  Oo.  v.  TuKinan,  H:  SI;  also  > 

:^^ppe  Ins.  Co.  V.  Boardman,  B:  SB. 
^J*^^*  to  ett<»n(AI|i  of  noluntiwv  avodoMon,  see  f 
^^OM  Ina.  Co.  V.  Boardman,  8:  8S. 

'f  txteuttng  pouerv  eonferred  on  ( 
It  power*  are  not  ImpUed,— we  nob 
r.  Knowler,  7:  813. 

if  eorporatUm  tityond'Uu  territoi 

W""**i  iff  tht  toverttgn^  vhieh  created  It,  see  nob 
"■***iTaa  T.  Coster.  10:  88!. 
^^U  to  ftduetar)/  potWon  of  dCrecton,'  th«ir  e 
^Ocd'oiutdealiRtnwilh  ( 


"^wyv.  Kn 


r   dlstlnctm 


%o«hler  T,  Bliok  Elver  FiU^  L  Co.  17:  888. 
^  '*nm  MTUoUdaMon  dtMOdiei  former  tompan 
*"«•  n«(«  t«  BhleUa  t.  Ohio,  K  m. 
U«  D.  S. 


their  business  la  oondui 

the  Bei>arate  identity  ol 

the  8tate  hj  which  it  was  cremte<l.  and  as  a  olt^ 

Ben  of  tbat  State.  Is  not  thereby  lost. 

a.  Tbe  union  or  consolidation  of  a  oorpomtlon  oT 
New  Hampshire  witb  another  oorporstiOD  of  the 
same  name  of  Massac  h  use  (to,  does  not  change  Its 
charaotar  a*  a  olQien  of  NawBampsblre.  or  give 
Itoltlienshipln  HassacbuBelB  so  as  to  defeat  tta 
neht  to  (to  Into  the  Circuit  Court  of  tbe  Collad 
Blalee  In  that  District. 

t.    The  union  of  name,  of  offloers,  of  b 
of    property  does  not  c' 
character  as  separate  corporations. 

S.  As  a  general  rule,  the  directors  of 
oompany  cannot  authorize,  without  tb 
approval  of  Its  stockbolders,  tl: 
a  pBHenger  station  In  a  Btale  foreign  to  tbat  In 
wblcb  It  was  crested,  and  to  which  its  own  road 
does  not  extend,  or  the  payment  of  any  portion 
of  tbe  ooet  of  the  oonstructlon. 

e.  But  where  tiro  rallroeda  In  adjoining  State* 
are  operated  togetber  and  additional  land  and 
depot  buildings  are  necessary  In  one  of  tbe  StalM 
to  enable  tbem  to  retain  tbelr  extended  business 
tbe  dlrecton  of  the  railicad  In  the  other  State 
have  power  to  contract  to  pay  a  proper  portion 
of  tbe  coat  of  these  Increased  business  fBirlllHl. 

T.  Where  one  of  two  railroads  operated  togetber 
purchased  a  controlling  Interest  lo  the  stock  of 
other  rallroBda.  which  purchase  was  not  authra- 
lied  by  the  directors  of  the  other  Jointly  opei- 
aied  railroad,  the  additional  burden  of  tbe  par- 
chase  cannot  be  cast  upon  the  latter  railroad 
without  the  oouaent  of  Its  stockholders. 

8.  Such  non-oODSentlng  raUroad  Is  entitled  to  an 
Bcoounting  for  BO  much  of  the  net  earnings  ot 
the  Joint  management  as  was  expended  to  paj 
the  Interest  on  the  purchase  of  such  stock,  and 
la  entitled  lo  the  payment  of  the  amount  tound 
due  It  on  such  accounting. 

[No.    166.] 

Arffwd  Dee.    IB,  17,  1889.     BteUti  Itig  19, 

1390.     Qutition  of  Juritdietion  <tf  Oireuit 

Ooari  Argtud  March  31,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  ot 
Hasiachusetta  dismissing  a  suit  in  equity  U> 
compel  tbe  Boston  and  Lowell  Railroad  Cor> 
poratlon  lo  account  for  moneys  receired  bv  It 
and  used  for  its  benefit  in  certain  transactfons 
KTOwioK  out  of  a  Joint  traffic  contract  between 
it  and  the  Nashua  and  Lowell  Railroad  Cor- 
poration, plaintiff.     Reoertsd. 

The  facts  are  slated  in  tbe  qpinlon. 

Meuri.  B.  J.  Pbelpa  and  F.  A.  Brooka. 
for  appellant: 

Tbe  net  eaminga  of  tbe  two  roads  GOnld 
not  be  devoted  to  tbe  payment  of  interest  Ot 
debts  ot  the  defendant  Corporation  Incurrod 
In  making  improvements  of  Its  own  property, 
or  in  Ihe  purchasing  of  outside  pmpeiiy  (or 
investment 

Union  P.  S.  Go.  r.  United  Statu.  »  U.  8> 
403  [2JS:  374). 

The  manager  cannot  use  his  position  lo  pro- 
mote in  the  slightest  degree  bis  own  pereonil 
interest  as  a  large  ahareholdet  in  the  defendant 
Corporadoo. 

Morriton  t.  OiZtftM^I,  6  T.  B.  Mod.  4Mt 
Lewtn,  Trusts  (8th  Eng.  ed.)  885;  UnderUB, 
Trusts,  126,  art  41. 

Tbe  executory  aneements  of  omrpomto  dfr 
recton,  made  otaUy  and  aot  oommltUd  1m 
1 
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writing  by  vote  or  otherwise,  do  not  subject 
the  corporate  body  itself  to  any  Habililies 
w  ha  tever 

EdgerljfY.  Emerson,  28  N.  H.  568;  Sehumm 
T.  SeifmovT,  24  N.  J.  Eq.  158;  StoyBtown  d 
O.  Tump,  R.  Co.  ▼.  Cra/^>er,  45  Pa.  8«6;  Cam- 
meyer  ▼.  United  0.  L.  Churehet,  2  Sandf.  Ch. 
229.  7  N.  T.  Ch.  L.ed.  574;  lyArey  v.  Tamar, 
E,  H,  4b  a  H,  Co.  4  Hurl.  &  C.  468;  Boh  ▼. 
Crockett,  14  La.  Ann.  828;  Toung  v.  Black- 
hawk  County^  66  Iowa,  460;  Johrnon  t.  City, 
5  Phila.  445. 

The  supposed  promise  of  the  plaintifiTs  di- 
rectors to  bear  a  portion  of  the  cost  or  price 
paid  for  the  shares  was  gratuitous  and  not  en- 
forceable in  law. 

Cottage  St,  M,  B.  Church  t.  Kendail,  121 
Mass.  528;  Burke  t.  Smith,  88  U.  B.  16  Wall. 
895(21:  868). 

It  was  beyond  the  power  of  the  plaintiffs 
directors  to  bind  the  corporation  by  contract 
to  contribute  to  the  payment  of  interest  upon 
the  cost  of  Uie  shares  purchased  by  defend- 
ant. 

Pearwn  t.  Concord  R  Ob.  62  N.  H.  587,  18 
Am.  &  £ng.  R.  Cas.  102;  Chicago  City  R.  Co, 
V.  AUerton,  86  U.  8.  18  Wall.  284  (21:  908); 
Thomas  y.  West  Jersey  R,  Co.  101  U.  S.  71 
^:  950);  Davis  y.  Old  Colony  R.  Co.  181 
Mass.  258;  Milbank  t.  New  York,  L.  B.  db 
W.  R.  Co.  64  How.  Pr.  20;  Pennsyltania  R. 
Co.  y.  St.  Louis,  A.  d  T.  E.  R  Co.  118  U.  S. 
290  (80:  88^;  Mallory  y.  Hanaur  Oil  Works, 
86Tenn.  598. 

The  acts  to  be  ratified  in  this  case  were 
clearly  ultra  tires,  eyen  as  to  the  corporation 
itself,  and  so  binding  by  way  of  estoppel  upon 
such  stockholders  only  as  had  personally  as- 
sented to  the  same. 

Zal^riskie  y.  Hackensaek AN.  T.  R  Co.  18 
N.  J.  Eq.  178;  Qifford  y.  New  Jersey  R,  d 
Transp.  Co.  10  N.  J.  Eq.  171;  MalUyry  v. 
Hanaur  Oil  Works,  86  Tenn.  598;  Keen^s 
Biers.  Case,  8  DeO.  M.  A  G.  279. 

Mr.  J.  H*  Benton*  Jr.,  for  appellees: 

Corporations  are  affected  like  natural  per- 
sons with  obligations  arising  from  implications 
of  law,  and  from  equitable  duties. 

United  States  Bank  y.  Dandridge,  25  U.  8. 
12  Wheat.  64  (6:  552);  Columbia  Bank  y.  PaU 
terson,  11  U.  8.  7  Cranch,  299  Q:  851);  PitU- 
burgh,  C.  d  St.  L.  R.  Co.  y.  Keokuk  Bridge 
Co.  131  U.  8.  871  (88:  157). 

The  directors  had  power  to  do  whateyer  it 
would  be  competent  for  the  company  itself  to 
do,  or  direct  or  order  to  be  done. 

Shaw  y.  Norfolk  County  R.  Co.  16  Gray, 
407,  414;  United  States  Bank  y.  Dandridge, 
24  U.  8.  11  Wheat.  114  (6:  570);  Despatch 
Line  y.  Bellamy  Mfg.  Co,  12  N.  H.  205;  East^ 
ern  R  Co.  y.  Boston  d  M.  R.  Co.  Ill  Mass. 
125. 

He  who  asks  equity  must  do  equity. 

Ohio  d  M.  R.  Co.  y.  McCarthy,  96  U.  8. 
258  (24:  698);  Pneumatic  Qas  Co.  y.  Berry, 
118  U.  8.  822  (28:  1008);  Camden  d  A.  R.  Co. 
y.  Mays  Landing  d  E,  H.  C.  R.  Co.  48  N.  J. 
L.  580;  OH  Creek  d  A.  R.R  Co.  y.  Pennsyl 
vania  Transp.  Co.  88  Pa.  160;  Whitney  Arms 
Co.  y.  Barlow,  68  N.  Y.  62. 

The  assent  and  acquiescence  of  stockhold- 
ers must  be  implied  from  their  silence  and 
failure  to  object. 


Union  Odd  Min.  Co.  y.  Rocky  Mountaim 
Nat.  Bank,  96  U.  8.  640  (24:  648);  Branch  ▼. 
Jesup,  106  U.  8.  468, 476(27:  279.  281);  Beam 
y.  Smailcombe,  L.  R.  8  H.  L.  249;  i^terfofw 
ough  R.  Co.  y.  Nashua  d  L.  R  Co.  ti9  N.  B^ 
885. 

Neither  the  Corporation  nor  Its  dlrecton 
could  put  the  management  of  its  business  sod 
property  out  of  the  bands  of  its  directors. 

York  d  C.  R.  Co.  y.  Ritchie.  40  Me.  486; 
Farmers  Mut.  F.  Ins,  Co.  y.  (Jhase,  56  N.  H. 
841;  Qratst  y.  Redd,  4  B.  3Ion.  186;  SOcer 
Uook  Road  y.  Greene,  12  R.  I.  164. 

The  parties  cannot,  by  subsequent  agree- 
ment, change  or  alter  in  any  way  the  power 
giyen  referees  by  the  order  of  the  courts 

Woodbury  y.  Froctor,  9  Gray,  18. 

An  agreement  to  submit  to  arbitration  mi^ 
be  subsequently  modified  by  parol. 

I/jTing  y.  Alden,  8  Met  576;  Qraham'W. 
Graham,  9  Pa.  254:  Shockey  y.  GlatfoTd,t 
Dana  (Ky.)  9;  Blanchard  y.  Murray,  15  Vt 
548;  Stephens,  Nisi  Prius,  61;  Re  Tunno,% 
Ney.  &  M.  828;  Bloomer  y  Sherman,  6  Paige, 
575,  8  N.  Y.  Ch.  L.  ed.  835;  Woods  y.  Pi^ 
87  Vt  252;  Wrightson  y.  Bywater,  8  Meea.  4 
W.  199-207. 

Mr.  Justice  Field  delivered  the  opinion  d 
the  court : 

This  is  a  suit  in  equity  to  compel  the  de* 
fendant,  tiie  Boston  and  Lowell  Railroad 
Corporation,  to  account  for  various  sums  d 
money  alleged  to  have  been  received  by  H 
and  used  for  its  benefit,  to  which  the  com* 
plainant  was  entitled,  and  also  to  charge  the 
defendant  Hosford  personally  with  the 
amount  diverted  by  him  to  that  Corporation. 
The  controversy  relates  to  certain  tnmsactioos 
frowin^  out  of  a  joint  traffic  contract  between 
Uie  plaintiff  and  the  defendant  Corporaticma. 

The  plaintiff,  the  Nashua  and  Lowell 
Railroaa  Corporation,  is  alleged  in  the  bill 
to  have  been  duly  established  as  a  corporation 
under  the  laws  of  New  Hampshire,  and  to  be 
a  citizen  of  that  State.  It  will  be  convenient 
hereafter  in  this  opinion  to  designate  it  ea 
the  Nashua  Corporation.  On  the  1st  of  Feb- 
ruary, 1857,  it  owned  and  operated  a  railroad 
extending  from  Nashua,  in  i^ew  Hampshire, 
to  Lowell,  in  Massachusetts,  a  distance  of 
thirteen  miles,  of  which  five  miles  were  in 
New  Hampshire  and  eight  miles  in  Hasan* 
chusetts.  The  suit  was  brought  not  only 
against  the  Boston  and  Lowell  Itailroad  Cor^ 
ponition,  alleged  in  the  bill  to  be  a  corpo* 
ration  duly  established  by  the  laws  of  Mawi- 
achusetts  and  a  citizen  of  that  State,  bnl 
against  Hocum  Hosford,  its  treasurer,  and 
CTiarles  E.  A.  Bartlett,  of  the  City  of  Lowell, 
also  citizens  of  that  State,  but  as  to  Bartlett 
it  has  been  dismissed.  On  the  1st  of  Febru* 
ary.  1857,  this  Corporation,  which  for  oo|i- 
venicnce  we  shall  call  the  Lowell  Corporn- 
tion,  owned  and  operated  a  railroad  extending 
from  Boston  to  Lowell,  Massachusetts,  a  dis- 
tance of  twenty-six  miles,  with  a  branch  to 
t)ie  Town  of  VVobum  a  mile  and  a  half  in 
length. 

On  the  1st  of  February,  1857,  the  two  Cor- 
porations entered  into  a  contract  in  writing 
with  each  other  "for  the  promotion  of  their 
iputual  interest  through  a  more  efficient  and 
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economical  ioint  operation  and  management 
of  their  roaos  and  for  the  better  security  of 
their  respective  investments,  as  well  as  for 
Mj  the  convenience  and  interest  of  the  public," 
that  their  roads  with  their  branches  should 
**be  w^orked  and  managed  as  one  road,"  under 
certain  conditions  and  stipulations  which 
were  stated  at  length.  The  contract  recited 
that  a  large  portion  of  the  business  of  the 
two  roads  was  joint  business  passing  over  the 
roads  and  through  the  branches  of  both  par- 
ties, making  desirable  a  common  policy  and 
unanimity  of  management;  and  that  in  the 
transaction  of  their  business  there  was  a 
mutual  interest,  both  as  to  the  mode  of  trans- 
action and  as  to  the  tariff  upon  the  same,  as 
well  as  in  all  other  matters  relating  thereto ; 
and  that  the  two  Corporations,  by  operating 
under  a  common  management,  would  there- 
by be  enabled  to  do  business  with  greater 
facility,  greater  regularity  and  at  a  greater 
laving  of  expense. 

The  Nashua  Corporation  had  at  this  time 
leases  of  the  Stonv  Brook  Railroad,  extending 
from  its  line  at  North  Chelmsford  to  Groton 
Junction,  about  fourteen  miles  in  Massachu- 
Betts,  and  of  the  Wilton  Railroad  extending 
from  Nashua  to  Wilton,  about  thirteen  miles 
In  New  Hampshire.     The  contract  was  orig- 
inally for  three  years,  but  by  a  supplemental 
agreement  of  October  1,  1858,  it  was  extended 
to  t^wenty  years.     Among  other  things,    it 
Provided: 

^  72iat  the  roads  of  the  parties  should  be 

operated  and  managed  by  one  agent,  to  be 

^osen  by  the  concurrent  vote  of  a  majority 

Of  tlie    directors  of   each  party,    and   who 

^ig"tit  "be  removed  by  a  like  vote  or  bv  the 

^J^^ninnous  vote  of  either  board;**  and  that 

J^    ''espective  boards  of   directors   should, 

"^  siich  concurrent  action  exercise  the  same 

jontrol  over  the  management  as  is  usual  with 

■'^^JJ^^^  of  railroad  directors  in  ordinary  cases. " 

^^^  the  Corporations  should  each  surrender 

«th      ^     joint  management  thus  constituted 

-J**®  ^ratire  control  of  their  respective  roads, 

•J^P*.    depots,  furniture,  machinerv,  tools  or 

**"^*'       property    necessary    for    the    proper 

™^Qt;exiance  and  working  of  the  joint  roads, " 

^^''^ixig  only  certain  specified  property  nec- 

J*^"*^   tor  the  operation  of  the  roads,  consist- 

^'^t-p^'^nci pally  of  real  estate. 

I      ♦i/*L^^^  the  contracts  of  the  Nashua  Corpora- 

S^  ?^ith  the  Wilton  and  Stony  Brook  Roads 

•~?**^  be  assumed  by  the  joint  management 

^^,^^ajTied  out;  and  that  the  contract  with 

I^  ^y  ilton  Road,  which  was  to  expire  on  the 

^  ^^    April,  1868,  might  be  renewed  during 

fj^^^Uti nuance  of  the  joint  management. 
Uj/^  '^^"t  the  Nashua  Corporation  should  within 
JJgl  5^^ar  1857,  at  its  own  cost,  erect  a  freight 
ffi^*»    with  the  necessaiT  approaches  and 
gj^^^^Ure,    in  the  City  of  Lowell,  upon  its 


^j^- .^t  Western  Avenue,   which  during  the 

f^^  Y^uance  of  the  agreement  might  be  used 

r|^^e  accommodation  of  the  joint  business. 

pl*-^^t  the  Lowell  Corporation    '" 


Jo^^  within  the  year  1857,  at  its  own  separate 
gj?^  the  new  passenger  depot  at  Causeway 
g-^^^t  in  Boston,  then  under  construction,  to- 
Sr!^^  with  the  tracks,  bridges  and  all  nec- 
fixtures  connected  with  the  extension 
that  city,  and  at  its  separate    expense 


into 
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make  such  alterations  in  the  existing  Boston 
Passenger  Depot  as  had  been  design^  by  thA 
Lowell  Corporation  for  converting  it  into  a 
freight  depot;  and  also,  without  charge  to 
the  Nashua  Corporation,  complete  at  the 
earliest  practicable  time  the  crossing  over  the 
Fitchbure  Railroad  and  the  connection  with 
the  Grand  Junction  Railroad. 

That  the  road-bed,  bridges,  superstructure, 
depots,  buildings  and  fixtures  of  each  road 
should  be  kept  as  near  as  might  be  in  like 
relative  repair  from  their  then  state  and  con- 
dition, ana  that  all  casualties  and  damage» 
to  the  same,  except  fire  risks  on  buildings, 
should  be  at  the  common  risk,  and  chared 
in  the  current  joint  account,  and  in  case  of 
the  destruction  by  fire  of  any  buildings  or 
injurv  to  the  same,  that  the  owner  should 
rebuild  or  replace  them  at  his  own  cost. 

That  the  income  and  expense  accounts  of 
the  joint  roads  should  be  made  up,  as  nearly 
as  conveniently  might  be,  by  estimate  to  the 
close  of  each  month,  and  the  net  balance 
should  be  divided  and  paid  over,  on  account, 
to  the  respective  treasurers  of  the  two  Corpo- 
rations, thirty-one  per  cent  to  the  Nashua 
Corporation  and  sixty-nine  per  cent  to  the 
Lowell  Corporation,  subject  to  a  final  ad- 
justment at  the  semi-annual  closing  of  ac- 
counts :  and  that  on  the  first  days  of  April 
and  October  in  each  year  the  said  accounts 
should  be  accurately  closed  and  balanced  by 
settlement  with  each  party  covering  and 
adjusting  all  previous  payments  on  account, 
the  Nashua  Corporation  receiving  as  its  pro- 
portion thirty-one  per  cent  of  the  said  joint 
net  income  and  the  Lowell  Corporation  re- 
ceiving as  its  proportion  sixty-nine  per  cent 
thereof. 

That  each  Corporation  might  separately 
and  on  its  own  account  declare  such  dividends 
upon  its  own  stock,  and  payable  from  its  own 
separate  funds,  as  it  mi^ht  deem  expedient, 
it  being  distinctly  proviaed  that  "tiie  interest 
upon  tlie  debts  of  either  party  must  also  be 
paid  out  of  such  separate  share,  and  not  from 
the  common  fund.  ^ 

As  thus  seen,  the  contract  provided  that  the 
two  roads  and  their  branches  should  be  oper- 
ated as  a  single  road  by  a  common  agent  to 
be  appointed  by  the  directors  of  both  com- 
panies, and  removable  by  them  or  by  the 
unanimous  action  of  either;  that  the  roads 
and  property  of  each  party  should  be  kept 
in  a  like  relative  condition  and  repair  as  they 
then  were  at  their  joint  expense;  that  the 
Nashua  Corporation  should,  in  1857,  erect 
as  its  own  expense  a  freight  depot,  with 
nccessarv  approaches,  in  the  City  of  Lowell, 
and  the  Lowell  Corporation,  in  the  same  year, 
at  its  expense  complete  a  passenger  depot, 
with  necessary  approaches,  in  the  City  of 
Boston,  and  alter  the  existing  passenger 
depot  there,  also  at  its  own  expense,  into  a 
freight  depot;  that  the  interest  upon  the 
debts  contracted  by  either  party  should  be 
paid  out  of  its  own  share,  and  not  from  the 
common  fund ;  and  that  the  net  income  should 
be  divided  in  the  proportion  of  thirty-one 
per  cent  to  the  plaintiff,  the  Nashua  Corpo- 
ration, and  of  sixtv-nine  per  cent  to  the  de- 
fendant, the  Lowell  Corporation — payments 
on  account  of  such  division  to  be  made  upoc 

Mi 
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monthly  estimates,  and  final  settlement  and  the  Legislature  of  New  Hampshire  in  June^ 

adjustment  to  be  had  semi-annually.     The  1835.    It  is  therefore  to  be  treated  as  a  citicefl 

contract  did  not  provide  that  the  property  of  that  State.     Ohieago  db  N.    W,  R,   Co.  ▼. 

of  either  Corporation  should  be  improved,  WhiUan,  80  U.   8.    18  Wall.    270,  288  [SO: 

or  other  property  be  acquired  by  either,  at  the  571,  575]. 

joint  expense  of  both.  But  it  also  appears  that  in  April,  1886,  the 
Under  this  contmct,  and  during  its  contin-  Legislature  of  Massachusetts  constituted  thi 
uance,  the  two  Corporations  united  their  same  persons  a  corporation  of  that  State,  wha 
business  and  conductea  it  with  marked  success,  had  been  thus  incorporated  in  New  Hampshire^ 
By  leases  from  other  companies  and  the  ac-  giving  to  them  the  same  name  and  authorii- 
S681  quisition  of  branch  roads,  a  large  milage  ing  the  new  corporation  to  build  that  portion 
was  added  to  their  lines  and  a  correspondingly  of  the  railroad  between  Nashua  in  New 
increased  business  was  transacted  by  them.  Hampshire  and  Lowell  in  Massachusetti 
In  1874,  the  Nairiiua  Corporation  reported  to  lying  within  the  latter  State, 
its  stockholdcra  that  the  two  corporations  then  It  also  appeara  that  in  April,  1838,  the  Leg- 
operated  under  their  loint  management  one  islature  of  Massachusetts  passed  an  Aft  to 
hundred  and  thirty-five  miles,  more  than  unite  the  two  Corporations — the  one  created 
double  the  milage  at  the  time  the  contract  by  New  Hampshire  and  the  one  created  bj 
was  entered  into.  It  is  stated  that  thirty-  Massachusetts — the  flrat  section  of  which  was 
three  miles   of  this   distance  were  added  by  as  follows: 

the  acquisition  of  the  Salem  and  Lowel  1  and  a  ^^  stockholdcra  of  the  Nashua  and  Low. 

the  Lowell  and  Lawrence  Roads  m  1858.  and  n  ^  "V      j  /-v         v.  vu^  x^cwuu»  <uiu  xjvw 

sUteni  miles  of  it  by  tl»e  pureliaU  of  the  fP   Ra'.'^a^  ^T™*'°?'    «n«>rporated  by 

LMington   and   Arlington   ftoadin    1868  *5?  Legts  atuie  of  the  btate  of  Uew  Hamp- 

Contr^  were  made  f^  busing  with  tod-  '^^J?  "'^y**'  ""t  *'>°''«'"'^  *.'f^*J''^'*T' 

nectingline.to.ud>«.  extent  that  the  two  ToMS^'^rtte'l^^htt/d'^^l^l^fSa 

roads    dunng  the  late  years  of  their  Joint  corporation,  incorporated  bythe  LeSslatun 

SP*j;^"'**7l!'^'*°^/iS"fK'y  '"  Oie  neigh-  „,  ^^^^  Commonwealth  in  tie  year  ^e  th™ 

borhood  of  three  hundred  thousand   tons  of  1    jX*  u     a    a      j  ^wTT  "^  •     '^"^r^Y*: 

freight  and  two  hundred  thousand  passengera.  **??  «'8''A  ^^V^  *"**  thirty-six ;  and  tha 

The  net  income  resulting  from  thiVSteS  "^"^  *^^.^"t"°?K  *"*  ''^'*''?  ♦"k '*S*  l?*° 

Au«  u^u  .uvA/uao  ««^u<v.uK  A«v>''  »'"*o  ^Ai^u^t^^A  corporation  by  the  name  of  the  Nashua 

busings  was  satisfactorily  apportioned  pur-  and  Lowell  Rail^ad   Corporation ;    and  aS 

sr^"'tS^sr*cS»o^trn'i;,d"s ,!?:  *«  ^"^j  ^^^^Se^ji'^sfforrthra^i^i^ 

S^n's^l.tloSVwhf^  ThTN^h^  X^^.  4''Lf  '\  t'^  'T^'  'lf\^  •'f'^  •^ 

va»uoc»^v.vuo  vr*    *t u m^   latv   j.^uouua    v^vi pv  enjoved  bv  all  the  said  stockholdera  in  on^ 

ration  comDlains.    One  of  these  transactions  **"jy/^^  "j  "".  *"*'  °^^  oi^n.i*v/*w»s*o  su  piw- 

•••v.wu  vvu<^<»it^o.    w«o  V*  vu.'GtJG  Mauoa^i.iwuo  pQitiou  to  their  number  of  shares  in  either 

L"te*?f  few  irart?  a%^!  ^^^  o'  -«>  corporations.-                  "^ 

senger  depot  at  Boston,  erected  by  that  Cor-  There  were  other  provisions  designed  to 

poration  for  its  own  benefit,  and  which  com-  enable  the  two  Corporations  to  conduct  their 

plainant  contends  it  was  entitled  to  receive  business  as  one  corporation.     The  Act,  how« 

as  its  share  of  the  net  earnings  of  the  joint  ever,  declared  that  it  should  not  take  effect 

management.     The  other  transaction  was  the  until  the  Legislature  of  New  Hampshire  had 

alleg^  illegal  appropriation  of  $26,124,  for  passed  a  similar  Act  uniting  the  said  stock* 

interest  on  the  amount  expended  by  the  Low-  holdera  into  one  corporation,   nor  until   the 

ell  Corporation  in  buying   a  controlling  in-  Acts  had  been  accepted  by  the  stockholden 

terest  in  the  stock  of  two  other  railroad  com-  at  a  meeting  called  for  that  purpose, 

panics,  the  Lowell  and  Lawrence  Company  In  June  of  the  same  year,  1838.  the  Leglfr 

and  the  Salem  and  Lowell  Company,  which  lature  of  New  Hampshire  passed  an  Act  ao» 

the  complainant  contends  it  was  also  entitled  thorizing  the  two  Corporations  to  unite,  and 

to  receive  as  its  share  of  the  net  earnings  of  providing  in  such  case  that   **all  the  tolla, 

the  joint  management.     It  is  to  compel  an  franchises,    rights,   powera,    privileges  and 

accounting  for  these  sums  and  their  payment  property**    of  the  two  Corporations  should 

to  the  complainant  that  the  present  suit   is  be  held  and  enjoyed  by  the  stockholden  in 

brought.  each  and  both  in  proportion  to  their  number 

Before  passing,  however,  upon  the  validity  of    shares   therein,    and   that   all    property 

of  these  claims  a  question  raised   as  to  the  owned,  acquired  or  enjoyed  by  either  of  toe 

jurisdiction  of  the  circuit  court  must  be  con-  Corporations  should  be  takefi  and  accounted 

sider^.     Its  iurisdiction  was  assumed  upon  to  be  the  joint  propverty  of  the  stockholdera 

the  diverse  citizenship   of  the  parties,  and,  of  the  two  Corporations,  and  that   the  two 

upon  the  allegations  of  the   bill,  rightfully  Corporations  should  be  one — the  Act  to  be  In 

assumed.     Although  a  corporation  7s  not  a  force  when  accepted  by  the  stockholdera  of 

|ijQ1      citizen  of  a  State   within   the   meaning   of  the  Corporations  at  a  meeting  called  for  that 

^      many  provisions  of  the  National  Constitution,  purpose. 

it  is  settled  that  where  rights  of  property  or  It  does  not  appear,  so  far  as  discloaed  by 

of  action  are  sought  to  be  enforced,  it  will  the  record,  except  in  the  allegations  of  tae 

be  treated   as  a  citizen    of  the  State    where  defendant,  that  there  was  any  formal  arcepW 

created  within  the  clause  extending  thejudi-  ance  of  this  Act  by  the  stockholdera  of  the 

cial  power  of  the  United  States  to  contro-  two  Corporations;  but  it  would  .seem  tliaft 

veraies   between  citizens  of  difTerent  States,  the   Corpv>rations  acted   upon   its  supposed 

The  plaintiif   waa  created   a  corporation  by  acceptance,  for  the  defendants  pleaded  to  tha 

#(M  ise  D.  ft. 
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luriadiction  of  the  court  on  the  ground  that, 
hj  the  legislation  mentioned,  the  complain- 
ant was  not  a  corporation  of  New  Hampshire, 
and  consequently  a  citizen  of  that  State,  but 
was  a  corporation  of  Massachusetts,  and  thus 
m  citizen  of  that  State. 

In  the  bill,  as  originally  filed,  the  Nashua 
Corporation  was  the  only  complainant.     By 
a  subsemient  amendment  three  persons,  citi- 
zens of  r^ew  Hampshire,  stockholders  of  that 
Corporation,   were  united   as  complainants. 
To  the  bill,  as  thus  amended,  the  defendants 
pleaded  as  follows :    **That  this  court  ought 
not  to  take  further  cognizance  of  or  sustain 
the  said  bill  of  complaint,  because  they  say 
that  they,  the  said  defendants,  at  the  time  of 
filing  said  bill,  were,  and  still  are,  all,  each 
&Dd  every  one  citizens  of  the  State  of  Mass- 
achusetts, and  that  said  plaintiffs,  at  the  time 
of  filing  said  bill,    were  not,  and  still  are 
not,  all,  each  and  every  one  citizens  of  an- 
other State,  but  that   the   said  Nashua   and 
Lowell  Railroad   Corporation,    one   of  said 
•7*7    plaintiffs,   at  the  time  of  filing   said  bill, 
was,  and  still  is,  a  Corporation  duly  estab- 
lished and  existing  under  and  by  virtue   of 
tlie  laws  of  the  State  of  Massachusetts,  and 
%  citizen  of  said  State  of  Massadiusetts,  and, 
at  the  time  of  filing  said  bill,  was  not,  and 
^ti]]    is  not,  a  Corporation  established  and 
^xistinff  by  the  laws  of  the   State   of  New 
Hampshire,  and  a  citizen   of  said    State   of 
Ncwr  Hampshire.     All  of  which  matters  and 
tiling  these  defendants  do  aver   to  be  true, 
*^d  are  ready   to   verify.     Wherefore   they 
P?fj^<i  the  same  to  the  whole  of  said  amended 
hi       *^^  P^y  ^^®  judgment  of  this  honor- 
fple  court  whether  they  should  be  compelled 
^  °^Jjke  any  other  or  further  answer  to  said 
Dill . »»     Th\B  plea  was  argued  upon  an  agree- 
"^^  as  to  the  facts. 

i  xiia  plea  was  overruled,  the  court  stating 
JD  Its  opinion  that  it  seemed  "that  the  de- 
wnaant  Corporation  might  go  into  New 
naxnpsbire  and  there  sue  the  plaintiff,  as  a 
Jie-^  Hampshire  corporation,  in  the  federal 
l^'t^'  although  it  could  not  bring  such  suit 
}^  ^he  District  of  Massachusetts  against  the 
rie'^  Hampshire  Corporation,  because  no  serv- 
^^  ^pon  the  New  Hampshire  Corponition 
**  «Uch  could  be  got  in  this  district,  if  for 
"°.  other  reason,  "—and  adding  that  "  if  the 
^rf ^^ant  could  sue  the  plaintiff  in  the  fed- 
^*  Court  for  New  Hampshire,  notwithstand- 
mS  ^^®  '*^*  ®'  ^®  plaintiff  being  chartered 
*™P«r  the  laws  of  both  States,  there  would 
Tj^?^  to  be  no  good  reason  why  the  plaintiff, 
^*^»*iiiig  under  its  New  Hampshire  charter, 
JJ^^cl  not  be  allowed  to  sue  the  defendant 
^^^e  federal  court  for  Massachusetts,  as  it 
J^ld  be  impossible  for  the  defendant  in  such 


j^j^^  to  deny  the  title  of  the  plaintiff  as  pred- 
to  rt  ^  upon  the  New  Hampshire  charter,  or 
l^^^prive  the  plaintiff  of  the  benefit  of  its 
^^^   Hampshire  citizenship  thus  acquired." 

IjJ^  >Xiore  satisfactor^'answer  would,  perhaps, 
^j^T^  been,  that  whatever  effect  may  be  at- 
ji^  ^^ted  to  the  legislation  of  Massachusetts 
-i^^^>^ating  a  new  corporation  by  the  same 
^1?^^  with  that  of  the  complainant,  or  in 
_if^ing  a  union  of  its  business  and  property 
T3^   that  of  the  complainant,    it  did  not 


change  the  existence  of  the  complainant  as  a 
corporation  of  New  Hampshire,  nor  its  char- 
acter as  a  citizen  of  that  State,  for  the  en-  [^fi 
forcement  of  its  rights  of  action  in  the  na- 
tional courts  against  citizens  of  other  States. 
Indeed,  no  other  State  could  by  its  legislation 
change  this  character  of  that  corporation, 
however  great  the  rights  and  privileges  be- 
stowed upon  it.  The  new  corporation  created 
by  Massachusetts,  though  bearing  the  same 
name,  composed  of  the  same  stockholders  and 
designed  to  accomplish  the  same  purposes,  is 
not  tne  same  corporation  with  the  one  in  New 
Hampshire.  Identity  of  name,  powers  and 
purposes  does  not  create  an  identity  of  origin 
or  existence,  any  more  than  any  other  statutes, 
alike  in  language,  passed  by  different  legis- 
lative bodies,  can  properly  be  said  to  owe 
their  existence  to  both.  To  each  statute  and 
to  the  Corporation  created  by  it  there  can  be 
but  one  legislative  patemitv. 

But  on  this  point  we  will  hereafter  speak 
more  at  large.  At  present  it  is  sufficient  to 
say  that  the  decision  of  the  court  overruling 
the  plea  in  abatement  upon  the  facts  agreed 
upon  disposed  of  the  question  of  Jurisdiction 
in  the  court  below.  It  is  true  the  defendants, 
in  their  answers,  subsequently  filed,  also 
made  the  same  objection.  Formerly  the  ob- 
jection to  the  jurisdiction,  from  a  denial  of 
the  complainant's  averment  of  citizenship, 
could  only  be  raised  by  a  plea  in  abatement 
or  by  demurrer,  and  not  by  answer.  De  Sobry 
v.  NichoUon,  70  U.  S.  8  Wall.  420,  428  [18 : 
268,  264]  ;  Sheppard  v.  Gravee,  66  U.  S.  14 
How.  505,  509  [14 :  618,  6191  ;  Wickliffe  v. 
Omnga,  58  U.  S.  17  How.  47  [15 :  44].  This 
rule  is  modified  by  the  Act  of  March  8,  1876, 
determining  the  jurisdiction  of  the  circuit 
courts  of  the  United  States.  18  Stat.  472. 
That  Statute  provides  that  if  in  any  suit 
commenced  in  one  of  such  courts  **it  shall 
appear  to  the  satisfaction  of  said  circuit 
court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit 
does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the 
jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or 
collusivelv  made  or  joined,  either  as  plain- 
tiffs or  defendants,  for  the  purpose  of  creating 
a  case  cognizable  or  removable  under  this 
Act,  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or 
remand  it  to  the  court  from  which  it  was  re- 
moved, as  justice  may  require,  and  shall  137 
make  such  order  as  to  costs  as  shall  be  just.* 

By  this  Statute  the  time  at  which  such 
objection  mav  be  raised  is  not  thus  restricted, 
but  may  be  taken  at  an v  time  after  suit  brouj^ht 
in  the  cases  mentioned.  The  principal  object 
of  the  Statute  was  to  relieve  the  national  courts 
from  the  necessity  of  passing  upon  cases 
where  it  was  plain  that  no  question  was  in- 
volved within  their  jurisdiction,  and  thus 
free  them  from  a  consideration  of  controver- 
sies of  a  frivolous  and  questionable  charac- 
ter, and  to  prevent  fraudulent  and  collusive 
attempts  to  invoke  the  jurisdiction  of  those 
courts,  as  had  freauently  been  the  practice, 
by  colorable  transiers  of  property  or  choses 
in  action  from  a  citizen  of  one  State  to  a 
citizen  of  another,  to  enable  the  latter  to  go 
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into  those  courts,  the  original  owner  still  re- 
taining an  interest  in  the  property  or  choses 
in  action  transferred,  or  taking  a  contract  for 
a  retransfer  of  the  same  to  himself  after  the 
termination  of  the  litigation.  In  such  cases 
it  is  undoubtedly  the  duty  of  the  court  be- 
low, of  its  own  motion,  to  deny  its  Jurisdic- 
tion, and  of  this  court,  on  appeal  or  writ  of 
error,  to  see  that  that  jurisdiction  has  in  no 
respect  b^n  thus  imposed  upon.     MorrU  v. 


Qilmer,    129  U.  8.  815,  826  [82 :  690,  6941 ; 

U.  a  188,  143, 
[29:  114,  116]. 


Fixrmington  v.  PiUsbury,  114 


If  the  question  of  jurisdiction  could  be 
raised  in  the  answers  of  the  defendants  after 
the  decision  upon  the  issue  on  the  plea  in 
abatement,  notwithstanding  the  decisions 
cited  and  the  89th  Equity  Rule  of  this  court, 
the  result  in  this  case,  Uiough  not  perhaps 
in  all  cases,  would  be  the  same.  Repli- 
cations were  duly  filed  to  the  answers,  the 
effect  of  which  was  to  deny  the  allegations 
respecting  the  acceptance  oi  the  Acts  having 
for  their  oblect  the  union  of  the  two  Corpo- 
rations, and  those  allegations  were  entirely 
unsupported  by  the  evidence  or  by  anything 
in  the  record ;  and  neither  in  the  final  decree 
of  the  court,  nor  in  its  opinion,  was  any  al- 
lusion made  to  the  subject.  The  only  evi- 
dence bearing  upon  the  question  is  found  in 
the  legislation  of  the  two  States,  New 
Hamp&ire  and  Massachusetts,  and  it  is 
plain,  as  already  stated,  that  no  legislation 
of  Massachusetts  could  possibly  affect  the 
existence  of  the  complainant  as  a  corporation 
of  New  Hampshire,  or  its  character  as  a 
)75]  citizen  of  that  State.  The  Act  of  New 
Hampshire  of  1888,  whilst  in  terms  author- 
izing the  two  corporations  to  unite,  did  not 
confer  any  new  franchise  or  right  upon  either 
of  them.  All  that  it  did  was  to  permit  the 
funding  or  conversion  of  the  separate  interest 
of  each  stockholder  in  each  Coiporation,  into 
a  common  or  joint  or  imdivided  interest  in 
both ;  and  to  declare  that  after  the  two  Ck>r- 
porations  were  imited  all  property  owned  by 
either  should  be  considered  the  joint  property 
of  the  stockholders  of  both.  There  is  noth- 
ing in  these  provisions  looking  to  any  aban- 
donment of  its  corporate  character  as  a  crea- 
tion of  New  Hampshire  or  its  citizenship  of 
that  State. 

There  are  many  decisions  both  of  the  federal 
and  state  courts  which  establish  the  rule  that 
however  closely  two  corporations  of  different 
States  may  unite  their  interests,  and  though 
even  the  stockholders  of  the  one  may  become 
the  stockholders  of  the  other  and  their  busi- 
ness be  conducted  by  the  same  directors,  the 
separate  identity  of  each  as  a  corporation  of 
the  State  by  which  it  was  created,  and  as  a 
citizen  of  that  State,  is  not  thereby  lost. 

In  Famam  v.  Bladlatone  Canal  Corp,,  1 
Sumn.  46,  we  have  an  instance  of  this  kind. 
It  there  appeared  that  in  January,  1823,  the 
Legislature  of  Massachusetts  created  a  corpo- 
ration by  the  name  of  the  Blackstone  Canal 
Company,  for  the  purpose  of  constructing  a 
certain  canal  in  that  State.  It  also  appeared 
that  in  Jime  of  that  year  the  Legislature  of 
Rhode  Island  incorporated  a  company  by  the 
same  name,  the  Blackstone  Canal  Company, 
MBd  MtJliorized  it  to  construct  a  certain  canal 


within  the  limits  of  that  State.  In  Maj, 
1827,  the  Legislature  of  Rhode  Islandd*- 
clared  that  the  stockholders  of  the  Massachu- 
setts company  should  be  stockholders  in  tbs 
Rhode  Islana  company  as  if  they  had  orig- 
inally subscribed  thereto,  if  boUi  corporations 
should  agree  thereto,  and  that  the  books  and 
proceedings  of  the  original  and  associated 
stockholders  should  be  deemed  the  books  of 
both.  And  the  court  held  that  thous^h  ths 
two  corporations  were  created  in  adjaoant 
States  by  the  same  name,  to  construct  a  canal 
in  each  of  the  States,  respectively,  and  after- 
wards  by  subsequent  Acts  were  permitted  to 
unite  their  interests,  their  separate  corpoiata 
existence  was  not  mereed,  and  that  tiie  Leg- 
islature only  created  a  unity  of  stodi 
and  interest.  In  giving  its  decision  the 
court,  by  Mr.  J^utice  Story,  said:  "Al- 
though, in  virtue  of  these  several  Acts,  the 
corporations"  (one  of  Rhode  Island  and  one 
of  Massachusetts)  **  acquired  a  unity  of  in- 
terests, it  by  no  means  follows  that  they 
ceased  to  exist  as  distinct  and  different  oor- 
porations.  Their  powers,  their  riehts,  their 
privileges,  their  duties,  remained  distinct 
and  several,  as  before,  according  to  their  re- 
spective Acts  of  incorporation.  Neither 
could  exercise  the  rights,  powers  or  priyi- 
leges  conferred  on  the  other.  There  was  no 
corporate  identity.  Neither  was  merged  in 
the  other.  If  it  were  otherwise,  whidi  be- 
came merged?  The  Acts  of  incorporation 
create  no  merger,  and  neither  is  pointed  out 
as  survivor  or  successor.  We  must  treat  the 
case,  then,  as  one  of  distinct  corporations^ 
acting  within  the  sphere  of  their  respective 
charters  for  purposes  of  common  interest, 
and  not  as  a  case  where  all  the  powers  of 
both  were  concentrated  in  one.  The  union 
was  of  interests  and  stocks,  and  not  a  sur- 
render of  personal  identity  or  corporate  ez- 
istence  by  either  corporation. " 

In  MuOer  v.  Dowi,  94 U.  S.  444  [24:  207], 
the  bill  averred  that  of  the  three  complain- 
ants two  were  citizens  and  residents  of  tho 
State  of  New  York  and  one  a  citizen  and  nei- 
dent  of  the  State  of  Missouri.  The  two  orig- 
inal defendants  were  corporations,  namely, 
the  Chicago  &  Southwestern  Railway  Com- 
pany and  the  Chicago,  Rock  Island  &  Paciflo 
Railroad  Company,  and  they  were  allcgel 
to  be  citizens  of  tne  State  of  Iowa.  It  was 
contended  that  the  Chicago  &  Southwesten 
Railway  Company  could  not  claim  to  be  a 
corporation  created  by  the  laws  of  lowm. 
because  it  was  formed  by  a  consolidation  of 
the  Iowa  company  with  another  of  the  same 
name  chartered  by  the  laws  of  Missouri,  ttm 
consolidation  having  been  allowed  by  tho 
statutes  of  each  State.  Hence  it  was  arroed 
that  the  corporation  was  created  by  the  laws 
of  Iowa  and  of  Missouri,  and,  as  one  of  tho 
plaintiffs  was  a  citizen  of  Missouri,  it  was 
urged  that  the  circuit  court  had  no  Juris- 
diction. But  the  court  replied,  speaking  l^ 
Mr,  Justice  Strong :  **  We  cannot  assent  to 
this  inference.  It  is  true  the  provisions  of 
the  statutes  of  Iowa,  respecting  railroad 
consolidation  of  roads  within  the  btate  with 
others  outside  of  the  State,  were  that  any 
railroad  company  organized  under  the  laws 
of  the  State,  or  that  might  thus  be  organised, 
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should  have  power  to  intersect,  join  and 
unite  their  railroads  constructed  or  to  be  con- 
structed in  the  State,  or  in  any  adjoining 
State,  at  such  point  on  the  state  line,  or  at 
any  other  point,  as  might  be  mutually 
agreed  upon  by  said  companies ;  and  such 
■railroads  were  authorized  'to  merge  and  con- 
solidate the  stock  of  the  respective  compa- 
nies, making  one  joint-stock  company  of  the 
lailroads  thus  connected.'  The  Missouri 
statutes  contained  similar  provisions;  and 
with  these  laws  in  force  the  consolidation  of 
the  Chicago  and  Southwestern  Railways  was 
effected.  The  two  companies  became  one. 
But  in  the  State  of  Iowa  that  one  was  an 
Iowa  corporation,  existing  under  the  laws  of 
that  State  alone.  The  laws  of  Missouri  had 
so  operation  in  Iowa.  * 

The  case  of  St,  Louis,  A.  d  T,  K  R  Co, 
▼.  Indianapolis  db  8t.  L.  R.  Co. ,  which  was 
before  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  and  is  reported 
in  9  Biss.  144,  and  which  came  before  this 
court  under  the  title  of  Pennsylvania  R.  Co, 
▼.  8t,  Louis,  A,  db  T,  E.  R.  Co.,  and  is  re- 
ported in  118  U.  8.  290  [80 :  831,  bears  a 
strong  resemblance  to  the  one  now  before  the 
court.  In  the  bill  the  plaintiff  was  alleged 
to  be  a  corporation  created  under  the  laws  of 
Illinois  and  the  defendants  were  alleged  to 
be  corporations  created  under  the  laws  of 
Indiana  and  of  Pennsylvania.    To  the  bill  a 

Slea  was  interposed  in  which  it  was  alleged 
lat  under  various  Acts  of  the  Legislatures 
€if  Illinois  and  Indiana  two  corporations  were 
created,  one  the  plaintiff.  The  St.  Louis, 
Alton  ft  Terre  Haute  Railroad  Company,  and 
the  other  the  same  company  in  name  in  In- 
diana ;  that  they  have  been  consolidated  by 
those  States,  and  were  so  inseparably  con- 
nected together  that  the  plaintiff  was  really 
a  corporation  as  well  of  Indiana  as  of  Illi- 
nois; and  that,  as  some  of  the  defendants 
were  corporations  of  the  State  of  Indiana, 
the  court  could  not  take  jurisdiction  of  the 
case.  But  the  court  held  that  the  fact  that 
the  two  corporations  created  by  different 
States  had  been  consolidated  under  the  laws 
of  those  States,  and  that  the  railroad  was 
operated  bv  virtue  of  that  consolidation  as 
one  entire  line  of  road,  did  not  prevent  one 
of  those  corporations  from  bringing  suit  in 
the  federal  court  as  a  corporation  of  the 
State  where  it  was  created,  against  the  cor- 
poration with  which  it  was  consolidated, 
which  was  created  by  the  other  State.  Said 
the   court,    speaking  by  Judge  Drummond : 

*  If  the  defendant  corporation,  though  consoli- 
dated with  another  of  a  different  State,  can 
be  sued  in  the  federal  court  in  the  State  of 
its  creation,  as  a  citizen  thereof"  (referring 
to  the  cases  of  Chicago  dk  N,  W,  R,  Co.  v. 
WhitUm,  80  U.  S.  18  Wall.  270  [20:  5711, 
and  MuUer  v.  Doua,  94  U.  S.  444  [24 :  207]), 

*  why  can  it  not  sue  as  a  citizen  of  the  State 
whi<^  created  it?  I  can  see  no  difference  in 
^nciple.  It  seems  to  me  that  when  the 
plaintiff  comes  into  the  federal  court,  if  a 
corporation  of  another  State,  it  is  clothed 
witn  all  the  attributes  of  citizenship  which 
the  laws  of  that  State  confer,  and  the  share* 
liolders  of  that  corporation  must  be  conclu- 
sively regarded  as  citizens  of  the  State  which 
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creates  the  corporation,  precisely  the  sam» 
as  if  it  were  a  defendant.  So  I  do  not  see  why, 
if  the  plaintiff  in  this  case  alleges,  as  it 
does,  that  it  is  a  corporation  created  by  the 
laws  of  Illinois,  it  cannot  institute  a  suit  in 
the  Circuit  Court  of  the  United  States  of 
Indiana  against  a  corporation  of  that  State.  ^ 
The  case  turned  upon  the  point  whether  the 
plaintiff  corporation  of  Illinois  had  become 
also  an  Indiana  corporation  so  as  to  lose  ita 
existence  or  identity  and  citizenship  as  an 
Illinois  corporation.  The  court  held  in  the 
negative,  that  it  still  remained  an  Illinoia 
corporation,  with  all  its  rights  of  action  as 
such  in  the  United  States  courts. 

When  the  case  came  to  this  court  the  de- 
cision of  the  court  below  was  afllrmed,  but 
it  would  seem  that  when  it  was  considered 
here  the  plea  to  tiie  jurisdiction  filed  in  the 
court  below  had  been  withdrawn.  The  ques* 
tion  of  jurisdiction  was,  however,  examined 
by  the  court  of  its  own  motion.  "It  does 
not  seem,"  said  the  court,  "to  admit  of  ques- 
tion that  a  corporation  of  one  State  owning 
property  and  doing  business  in  another  State 
by  the  permission  of  the  latter,  does  not 
thereby  become  a  citizen  of  this  State  also. 
And  so  a  corporation  of  Illinois,  authorized  [379 
by  its  laws  to  build  a  railroad  across  the 
State  from  the  Mississippi  River  to  its  eastern 
boundary,  may,  by  the  permission  of  the 
State  of  Indiana,  extend  its  road  a  few  miles 
within  the  limits  of  the  latter,  or,  indeed, 
through  the  entire  State,  and  may  use  and 
operate  the  line  as  one  road  by  the  permis- 
sion of  the  State,  without  thereby  becoming 
a  corporation  or  a  citizen  of  the  State  or 
Indiana.  Nor  does  it  seem  to  us  that  an  Act 
of  the  Legislature  conferring  upon  this  cor- 
poration of  Illinois,  by  its  Illinois  corporate 
name,  such  powers  to  enable  it  to  use  and 
control  that  part  of  the  road  within  the  State 
of  Indiana,  as  have  been  conferred  upon  it 
by  the  State  which  created  it,  constitutes  it 
a  corporation  of  Indiana."  And  again: 
"  In  a  case  where  the  corporation  already  ex- 
ists, even  if  adopted  by  the  law  of  another 
State  and  invested  with  full  corporate 
powers,  it  does  not  thereby  become  such  new 
corporation  of  another  State,  until  it  does 
some  act  which  signifies  its  acceptance  of 
this  legislation  and  its  purpose  to  be  gov- 
erned by  it.  We  think  what  has  occurred 
between  the  State  of  Indiana  and  this  Illinoia 
corporation  falls  short  of  this." 

Many  cases  might  be  cited  from  the  state 
courts  illustrative  and  confirmatory  of  the 
doctrine  of  this  case.  In  Racine  dt  M.  R, 
Co,  V.  Farmers  L.  db  T.  Co.,  49  111.  881,  it 
appeared  that  in  April,  1852,  the  Legislature 
of  Wisconsin  incorporated  the  Racine,  Janes- 
ville  &>  Mississippi  Railroad  Company,  and 
that  the  Legislature  of  Illinois,  in  February, 
1858,  incorporated  the  Rockton  &  Freeport 
Railroad  Company,  both  companies  author- 
ized to  construct  railways ;  that  in  February, 
1854,  these  two  companies  entered  into  an 
agreement  to  fully  merge  and  consolidate 
their  capital  stock,  powers,  privileges,  im- 
munities and  franchises.  In  February,  1855, 
both  the  Legislature  of  Illinois  and  Uie  Leg- 
islature of  Wisconsin  changed  the  name  of 
these  two  companies  to  that  of  the  Racine  & 
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EurvhBM  of.the  stock  of  tboee  coTnpanlea,  wad  ^  iha  eroubiU.    Beterted  ai  totht  rmutiniar 

1  tbe  paymeot  of  the  amount  found  das  to  oftlu  detm. 

It  upon  such  accouDtiDg.  Mettrt.  W.  Hkllett  Phillip*,  CharUi  A. 

The  decree  ^  the  eowt  beloa  mtl  be  rmeried  Conrad,  and  Joteph  P.  Eomor  for  appellant 

and  the  aiute  remanded  far  fiLTthar  proettding*  Matri.  i.  D.  Rous*  and  WMtam  Grant 

in   acamianet  uitA   IhU  opinion;  ami  it  ii  lo  tot  appelleea. 

«r  .ft««teBl»t«hforddfdnotritlntl.l,  ^j^if^^^^^^l— "doU'e*^ theopinionrf    r 

caae  or  take  ""j-  part  in  iu  ^cision.  This  la'  a  milt  In  equity,  In  tbe  nature  <tf 

fi,'^Y^"''¥'^"*Ui.™/^Sf.'*Tr'  »"  hypotheotty  action,  un'der  the  Ci-il  Codt 

ud  Mr  Jiift^  L«ur  diuent  on  tbe  quei-   ^  li^gUna,  brought  in  the  court  below  by 

Hon  of  jurisdiction.  q^^^^  U    Cragin.    a  citizen  of  New  Yorfc 

asainst  'WlHiam  8.    Lovell.    a  citizen   o( 

MlMlutppt,  and  Orlando  P.  Fisb,  a  citizea 
*1  WILLIAM  8.  LOVELL.  Aj^.,  of  Miclilian.     lu  object  waa  to  have  a  liai 

p.  declared  in  favor  of  the   complainant,    upon 

OEORGE  D.  CRAOIN  rr  u.  certain  real  property  belonging  tothodefend- 

ant  Lovell,  ana,  in   default  of  the  payment 
(Bee  a  a  Beporterl  ad.  UO-IEL)  thereof  by  Lovell,  to  have  the  property  aold 

to  Batisfy  it. 
JvriedictioTiai  amount— hypotheearjf  action  in      The  bill  was  filed  on  the  ISth  of  Janusir, 
LouUiana— right*  to  proceed*  <^  tale  of  mart-  1888.  and  its  material  allegations  were  aub- 
gaged  properly—tuceuily  ef  rtgitrji—dam-   stantiatly  as  follows;  Onthe  Slstof  JanuaiT. 
age*  for  vatle,  ahen  preeeriied.  18T0,  Louisa  S.  Quitman  and  EUza  A.  Quit- 

man sold  toOrlandoP.  Fiskasugarplantatloa 
L  Where  theaoHon  Is  a«alD«t  tha  prapertr  Kaett   known  as  the  "Live  Oak  Piantation."  and  c«r* 
m  tbe  nature  of  a  luttltt ram.  and  the  Judgment   t^in  other  particularly  described  real  est»t«. 
ba8alDattbeprapwtr.,andtbeoUmlnU«a«e^   ^11  situated  in  the  Parish  of  Terrebonne.  Lou- 

S'hlcV;X.:.nS:?^l^..SSS:S"^^"Su:I  r.ine  promissory  notes  ^de  g^Fisk   payabta 

thereof  oiarba  taken  into  account  Id  determln-  *P,  '"^  9"?  ?S"  and    indorsed  in  blank  t^^ 

iDKtbaJiirMletlonottliMooart.  kim,  of  (2,000  each,  due  in  one,  two,  three, 

&   In  Loulalaiia.tba  bolder  of  one  or  more  Ota  four,  five,  six.  seven,  eight  and  nine  year^ 

■ertei  of  ootaa  aaaursd  by  a  oonourrent  mort-  respectively,  from    that  date,    all  of  which 

cave  li  cotlUad  to  a  t>ro  rata  ihare  of  the  net  boTe  interest  at  seven  per  cent  until  niatunty, 

procpodi  of  the  sale  of  the  mortgaged  property  and  eight  per  cent  thereafter  until  paid,  and 

at  tbe  Bult  of  a  bolder  of  any  of  the  other  notes,  were  secured  by  a  mortgage  on  the  said  plan- 

and  an  li7i>aUwcarracllon  lleiltoeDforoeauob  tation''in   favor  of  said  vendors,  their  beln 

dalm.  ^nti  asgigos,  and  all  future  holder  or  holders 

%,   The  baili  of  nioh  hTpotbeoary  actloo  Is  tlie  ob-  of  said  promissory    notes  or   any  of  theni.* 

UcaUonii-hlch  the  law  oaita  upon  the  purcluuBr  Fisk    paid  the  flret  of  those    notes  when    It 

il^**!:f™r?*?!^°*J*f,.*^'J?*r*!S'!?'  canw  aue.  but  did  not  pay  any  of  the  otbeii. 

SrXS^„ii^tE^iS2.J'„S?^"'""  The  second  one  not    having'been    paid   at 

^^^^  «     J^^,!^!^^^*.  "naturity.  the   Misses  Quitman,  on  tto  14th 

'■uS5''r^^,J'^t'S^^^2,?™"r'*!.'^  °f    Febrasry.     1872,    Srought    suit    on     U 

third  peiaoni.  not  partiea  to  the  Jodgmeot,  and  li  .,«i„,t  vi.t   In   ihn    Pimiit   r™irt   n1    th* 

In  Uienaturaof  ajndlolal  mottsapKbut  tobe  JP."'*:^^.'™   '?    T,*    W-^  ■  .     ,  t      ■,   ™* 

.ffectlveaataauohthlrdperMnsTuaustbein.  United  States  for  the  District  of  Lou i si aM^ 

Borltrad  vtththerscoiderof  moM«a(t«.andauch  to  foreclose   the  mortgage.     Aftemards   ths 

Judgatent  doea  not  Hre  a  lien  nntU  so  rcirlstared.  Quitmans,    in   consideration  of   $2,888,    tbtt 

ai  requ[red  by  tba  laws  of  Louisiana.  amount  of   that  note,  including  accrued  {n< 

I.    DamacM  rnm  wrongfol  iota  Id  removtsB  per-  terest,  attorneys'  fees  and  costs,  paid  to  them 

■ODBl  nronertr  from  land  of  which  defendant  bv  complainant,  sold  and  transferred  to  him 

teeommltted  t^hlm,  all  their  right,  title  and  Interest  in  tbe  notft 

a,  pnMrIt>Hl  In  one  year.  and  in  that  suit,  and  subrogated  hira   to  all 

[No.  flia.]  their   rights  in  the  premises   against   Pisk, 

Argued  Mar.  lt,lS.  1890.  Decided  Mag  a,  1890.  and  under  the  mortgage.    Fisk  having  also 

ADDiriT  f .  ^.».u  ..f  ».>  ni t,  ri™_  failed  to  pay   the  third  note,  the   Quitmans 

^S^h-if^f^  &rf^,,h,.S^iJP?^  brought    Buft  thereon  against   him^  on    tlM 

,^«  V?     ^}       £^  f        ^f  I'^.H"-  21st  It  May,  1873,  in  one  of  the  state  courtai 

trictof  IxmiMana  to  favor  of  compamantfor  ^„^  ^  (ew  months  afterwards,   in  consider*, 

one  fourth  of  the  procwds  of  a  morlgage-for^  (ion  of  «2.e08.M.  the  amount  of   the  note. 

clMure  sae,  and  that  if  such  amouot  should  i„ciud!nF  accrued    interest,  attorneys-   fe^ 

not  be  paid  wilhin  s.ity  days,  the  property  be  „„^  ^^^      j^,  (<,  them  by  complainant,  sold 

•Old  to  psy  it  and  the  aefendant  be  liable  for  ^j   transferred    to    him    all     their    righ^ 

any  deficiency  on  such  wle,  and  also  dismiss-  tuie  and  interest  In  the  note  and  in  that  sui^ 

lag  a  cross-bia    Affirintd  ae  U,  the  dtemue.d  ^.^  ^  y.^^  subrogation  as  in  the  pnrcedintt 

Omrt.<IeixnJtn(imomm<n(:(n«irut  cannot  J«orfd-   ?;  "nntunty.  tne  yuitmans   Drougni  auii  OT 
«IM»lt«%ri«jwto.;  hmerxamo;  thing  demanded    jt  against  ^isk  onthe  26lh  ofFebruory,  187< 


mau  IM  slwwn :  %ohal  eaea  rvMnonUt  tcfthoul  raonni    j 


e  of  tlie  state  courts  of  Louis 


„ mineonlfwvasv,— ■■•"'^  toOotdonr.  OsUen.   foreclosed  tbe  mortgage;  and,  under  executoiT 

7:m  process  issued  by  that  court,  the  mortgngea 
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property  was  seized  by  the  sheriff  of  the  par- 
ii^,  and  regularly  sold  by  him  on  the  2d 
of  May,  18io4,  to  the  Misses  Quitman  for 
$10, 9CiO,  which  sum,  after  paying  costs  and 
expenses,  was  reduced  to  $10,447.05,  the 
whole  of  which  portion  of  the  price  of  said 
property  was  retained  by  the  said  Louisa^S. 
and  Eliza  A.  Quitman. 

The  bill  further  alleged  that  by  the  sale  to 
the  complainant  of  the  two  before -mentioned 
notes,  with  subrogation  as  aforesaid,  he  ac- 

auired  a  right  of  priority  of  payment  out  of 
le  proceeds  of  the  sale  oi  the  property  mort- 
gaged to  secure  the  same ;  that  by  such  sale 
and  transfer  to  him  they  made  the  remaining 
notes  held  by  them  subordinate  in  rank  to 
those  so  sold  to  him ;  that  at  the  time  of  the 
sale  the  Quitmans  were  the  holders  and  own- 
ers of  all  of  the  other  notes ;  and  that  they, 
having  retained  the  proceeds  of  the  sale  of  the 
property,  became  and  were  liable  to  him  for 
the  full  amount  due  upon  his  two  notes, 
including  interest,  (ftsts  and  attorneys'  fees, 
which  amount  was  unpaid  and  remained  se- 
cured by  lien  upon  the  property. 

It  was  then  averred  that  Louisa  S.  Quitman 
afterwards  died,  leaving  her  sister,  Eliza  A. 
Quitman,  as  sole  heir  and  legatee,  who  en- 
tered   into  the  property  and, took  possession 
of  it ;  that  Eliza  A.  (J^itman  died  soon  after- 
Wards,  having  appointed  the  defendant,  Lov- 
ell,  sole  executor  of  her  estate,   which    was 
still  in  the  course  of  administration  ;  and  that 
l>ef ore  the  filing  of  the  bill,  complainant  no- 
tified  Lovell,  as  executor,  that    he,  was  the 
liolder  and  owner  of  the  two  notes  purchased 
by    him,    and  demanded    payment    of    the 
«^inount  due  thereon,  including  interest  and 
^sosts,  which  was  refused. 

It  was  then  averred  that  the  defendant  Lov- 
ell is  in  possession  of  the  property,  under  a 
crlaim  of  ownership  by  title  derived  from  the 
Ouitmans,  or  the  last  survivor  of  them,  which 
^aim  is  subject  to  the  demand  of  complain- 
cint ;  and  that,  after  the  aforesaid  demand  and 
x-efiisal  of  payment  of  his  two  notes,  com- 
plainant   demanded   payment    thereof  from 
Xovell ,  as  possessor  of  the  mortgaged  property, 
«t    least    ten  days   before  the  filing   of  the 
t>ill,  which  was  also  refused,  and  the  defend- 
ant  Lovell    still   refused  payment    of    the 
notes,  and  also  refused  to  surrender  the  lands 
«r  to  permit  them  to  be  sold  to  satisfy  com- 
plainant's demand. 

By  reason  of  the  aforesaid  premises,  com- 
plainant averred  that  he  had  a  first  lien  and 
privilege  on  the  mortgaged  property  in  the 
possession  of  Lovell,  for  the  amount  due  on 
nis  notes,  and  had  the  right  to  have  it  seized 
and   sold   to  pay  the  same. 

The  bill  prayed  that  an  account  be  taken 
of  the  amount  due  complainant  on  his  notes ; 
that  he  be  decreed  to  have  a  first  lien  and 
privilege  upon  the  mortgaged  property  for 
the  amount  found  due  him,  which  the  defend- 
ants should  be  decreed  to  pay,  together  with 
costs,  attorneys'  fees,  etc.  ;  that  in  default 
thereof  the  property  be  seized  and  sold  to  pay 
his  demand;  that,  if  the  amount  realized 
from  such  sale  be  insufficient  to  pay  his  de- 
mand, he  might  have  execution  for  the  de- 
ficiency against  the  estate  of  Eliza  A.  Quit- 
man ;  and  for  other  and  further  relief. 
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April  2,  1883,  the  defendant  Lovell  filed  a 
general  demurrer,  which  was  overruled  De- 
cember 10,  1888,  reinstated  December  14, 
1883,  and  withdrawn  January  9,  1884, 
with  leave  to  file  his  plea,  which  he  did  on 
the  same  day.  This  plea  set  up  (1)  that  the 
notes  sued  on  by  the  complainant, having  been 
executed  by  Fisk  January  81,  1870,  and  made 
payable  in  two  and  three  years  from  date, 
respectively,  were  barred  by  prescription  olf 
five  years.  (2)  That  the  act  of  mortgage  by 
whidi  payment  of  those  notes  was  secured, 
having  been  executed  January  21,  1870,  and 
recorded  February  12,  1870,  lapsed  and  ex- 
pired and  became  extinguished  January  21, 
188Q,  it  having  never  been  reinscribed.  (8) 
That  the  foreclosure  of  the  mortgage  by  the 
Quitmans  on  one  of  the  notes  secured  con- 
currently with  those  of  the  complainant,  and 
the  sale  of  the  mortgaged  property,  had  the 
effect  to  extinguish  the  mortgage.  (4)  That 
the  defendant  was  not  in  any  manner  inter- 
ested in  the  notes  sued  on  or  in  any  of  the 
others  of  the  series,  nor  in  the  mortgage  by 
which  they  were  secured,  but  acquired  the 
property  by  purchase,  for  a  valuable  consid- 
eration, long  after  the  seizure  and  sale  of  it 
to  satisfy  the  mortage,  and  therefore  subse- 
quently to  the  extinction  of  the   mortgage. 

This  plea  was  overruled  June  9,  1884,  and 
March  6,  1885,  the  complainant  amended  his 
bill.  In  this  amendment  complainant  al- 
leged that,  in  a  suit  brought  by  him  in  the 
court  below  against  Fisk,  a  decree  was  en- 
tered on  the  6th  of  June,  1878,  that  he  recover  [131 
from  Fisk  the  sum  of  $96,526.71,  and  that, 
as  Fisk  had  used  $4,918  of  complainant's 
money  in  examining  titles,  paying  taxes  and 
purchase  money  of  the  property  in  dispute, 
the  latter  sum  was  decreed  to  be  an  equitable 
lien  upon  the  plantation,  to  take  effect  from 
February  18,  1872,  the  date  when  the  bill  in 
that  suit  was  filed,  until  discharged  by  the 
payment  of  the  whole  debt  of  Fisk,  as  es- 
tablished by  the  decree.  By  reason  of  that 
lien  complainant  alleged  that  he  had  an  in- 
terest in  paying  the  amount  due  upon  his  two 
notes,  and  that,  by  the  payment  of  the 
amount  due  upon  them  to  the  Quitmans,  he 
was  subrogated  of  right,  by  operation  of  law, 
to  all  the  rights  of  the  Quitmans  to  those  two 
notes  and  the  mortgage  securing  them,  as 
well  as  by  the  express  subrogation  alleged 
in  the  original  bill. 

March  7,  1885,  Lovell  answered,  averring 
as  follows :  When  Fisk  purchased  the  plan- 
tation, as  aforesaid,  he  was  not  acting  for 
himself,  but  for  complainant,  who  was  the 
real  purchaser  and  furnished  the  fimds  to 
make  the  cash  payment  at  that  time ;  that 
shortly  after  that  purchase  complainant  called 
upon  the  attorneys  for  the  Quitmans  several 
times,  and  acknowledged  and  claimed  that 
he  was  the  real  purch^r  of  the  plantation, 
and,  as  such,  promised  and  bound  himself  to 
take  up  and  pay  the  notes  given  in  part  pay- 
ment therefor,  and  did  pay  at  maturity  the 
first  of  those  notes  with  his  own  funds.  About 
the  time  of  the  maturity  of  the  second  note, 
the  complainant  instituted  a  suit  against  Fisk 
on  the  equity  side  of  the  court  below,  in 
which  he  claimed  to  be  the  real  owner  of  the 
plantation,  t;nd  to  have  been  the  purchaser 
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of  it,  instead  of  Fisk,  who  illegally  took 
the  title  in  his  own  name,  and  was  all  the 
time  acting  as  complainant's  agent,  having 
paid  the  cash  part  of  the  purchase  and  the 
first  note  with  complainant's  money ;  and  that 
complainant  had  promised  the  Quitmans  to 
pay  them  the  balance  and  was  ready  to  do  so. 
A  final  decree  was  rendered  in  that  suit  upon 
the  pleadings  and  proofs,  adjudging  com- 
plainant to  be  the  real  owner  of  the  planta- 
tion, and  finding  the  matters  and  things  set 
forth  in  his  bill  in  that  suit  to  be  correct. 
Prior  to  Uie  institution  of  that  suit  complain- 
ant took  possession  of  the  plantation  as  sole 

36]  owner  Uiereof,  and  pending  that  suit  caused 
himself  to  be  appointed  receiver  thereof^^  and 
continued  in  the  possession  thereof,  cultivat- 
ing the  plantation  and  disposing  of  the  crops 
raised  thereon  for  his  own  sole  and  exclusive 
benefit,  accounting  to  no  one  therefor.  Fisk 
abandoned  the  plantation  about  that  time, 
has  never  returned,  never  contested  that  suit 
and  never  afterwards  set  up  any  claim  to  the 
plantation.  Fisk,  at  the  time  of  the  purchase 
of  the  plantation  and  up  to  the  date  of  the 
acts  complained  of  in  that  bill,  was  a  man 
in  the  full  confidence  of  coniplainant,  in- 
trusted with  ample  fimds  and  credit,  but 
wiUiout  means  of  his  own,  either  at  that  time 
or  since.  Complainant  was  a  bona  fide  owner 
of  the  plantation  from  the  date  of  that  sale ; 
and  the  Quitmans  did  not  sell  the  two  notes 
to  him,  as  he  alleges,  but  accepted  payment 
thereof  from  him,  as  the  real  obligor  there- 
of. Complainant  instigated  the  suits  on  the 
mortgage  notes,  and  then  brought  them  in, 
and  by  agreement  with  the  Quitmans  was 
subrogated  to  all  of  the  Quitmans'  rights  as 
a^inst  Fisk,  solely  in  order  to  aid  him  in 
his  suit  against  Fisk,  he  having  advised  the 
Quitmans  that  Fisk  had  been  acting  only  as 
his  a^ent  in  the  transactions ;  and  such  sub- 
rogation was  taken  by  complainant  to  be  used 
only  in  case  he  should  fail  in  his  equity  suit 
with  Fisk.  Complainant  was,  and  haa  been 
for  a  long  time,  in  possession  of  the  planta- 
tion when  it  was  sold  in  the  foreclosure  suit 
of  the  Quitmans,  and,  having  full  knowledge 
of  all  those  proceedings,  consented  thereto, 
and  in  fact  requested  the  institution  of  the 
proceedings,  and  was  present  at  the  sale,  stat- 
ine^  that  ne  was  desirous  of  having  some 
third  person  purchase  Uie  plantation,  as  he 
was  unwilling  to  own  it  longer. 
"  The  answer  further  denied  that  complain- 
ant bought  the  two  notes  of  the  Quitmans ; 
averred  that  he  acquired  no  right  to  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty, but  on  the  contrary  continued  to  owe 
the  Quitmans,  as  before,  on  the  remaining 
notes  of  the  series,  the  difference  between 
the  amount  of  them  and  the  proceeds  of  the 
sale ;  alleged  that  those  two  notes  were  ex- 
tinguishea  by  his  payment  thereof,  so  far 
as  the  Quitmans  and  the  plantation  were 
concerned,  and  that  che  mortgage,  as  to  them, 
was  also  extinguished  by  those  proceedings ; 

.871  ^^^  further  set  up  that  the  Quitmans  never 
became  liable  to  complainant  in  any  manner 
for  any  amount,  by  reason  of  those  proceed- 
ings, nor  did  he  thereby  acquire  any  lien 
or  privilege  upon  the  plantation.    It  was  then 
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alleged  that,  on  the  17th  of  February,  1876, 
the  defendant  purchased  the  plantation  from 
its  then  owner,  Eliza  A.  Quitman,  free  and 
unincumbered  with  any  demand  or  claim  of 
the  complainant  or  of  anyone  else ;  that  at  that 
time  there  was  no  insdription  of  any  mort- 
gage or  privilege  against  the  property  in  the 
name  of  anyone,  and  none  could  exist  against 
the  defendant,  because  he  was  a  third  person, 
within  the  meaning  of  art.  176  of  the  Con- 
stitution of  the  State;  that  the  notes  which 
the  coniplainant  seeks  to  collect,  having  been 
dated  January  81,  1870,  and  made  payable 
in  one  and  two  years  from  date,  respectively, 
were  barred  by  prescription  of  five  years; 
that  the  mortgage  securing  those  notes,  havinr 
been  executed  January  21,  1870,  lapsed  and 
expired  and  became  prescribed  under  the  laws 
of  the  State,  January  21,  1880,  and  was 
therefore  extinguished'and  of  no  effect,  as  it 
had  never  been  reinscribed ;  and  that  by  vir- 
tue of  the  foreclosure  proceedings  instituted 
by  the  Quitmans,  upon  one  of  the  notes,  tha 
mortgage  became  extinguished. 

The  defendant  Lovell,  by  way  of  cross-bill, 
then  set  up  (1)  that  by  reason  of  the  facts 
set  forth  in  the  foregoing  answer,  and  of  the 
promises  made  by  the  complainant  to  the 
Quitmans,  as  therein  set  forth,  complainant 
became  liable  for  the  payment  of  the  whole 
of  the  purchase  price  of  the  plantation  rep- 
resentea  by  the  notes  given  by  Fisk ;  that 
complainant,  while  in  possession  of  the 
plantation  as  owner  of  it,  committed  great 
waste  thereon,  by  destroying  and  injuring 
the  fences,  buildings,  out-buildings,  fixtures 
and  improvements  thereof,  and  removed 
therefrom  all  the  movable  property  which 
was  there  when  the  sale  was  made  by  the 
Quitmans  to  Fisk,  for  the  benefit  of  an  ad- 
joining plantation  owned  by  him,  and 
greatly  depreciated  the  value  of  the  planta- 
tion by  reason  of  improper  cultivation  and 
business  methods,  so  that  it  did  not  sell  for 
a  sufiicient  sum  to  pay  the  mortgage  under 
which  the  foreclosure  was  made,  as  it  other- 
wise would  have  done.  Wherefore  com- 
plainant is  liable  to  and  justly  owes  the  de- 
fendant Lovell,  as  executor  of  Eliza  A* 
Quitman,  the  difference  between  the  amount 
of  the  unpaid  notes,  with  interest  up  to  the 
date  of  the  sheriff's  sale,  to  wit.  May  1,  1874, 
and  the  sum  of  $10,447.05,  the  net  proceeds 
of  that  sale,  with  interest  at  eight  per  cent 
thereafter  until  paid. 

(2)  That  Eliza  A.  Quitman  instituted  a 
suit  at  common  law  in  the  court  below 
against  the  complainant  on  March  8,  1880, 
to  recover  the  amount  of  that  difference,  and 
obtained  a  judgment  against  him  for  that 
amount,  which  on  the  12th  of  November, 
1883,  upon  appeal,  was  reversed  and  ordered 
to  be  arrested  by  this  court;  and  that  pre- 
scription was  thus  interrupted,  and  did  not 
run  against  this  claim  urged  by  the  defend- 
ant during  the  pendency  of  those  proceedings. 
The  record  in  that  suit  was  then  referred  to, 
and  was  made  a  part  of  the  answer  and  cross- 
bill,  and  the  amount  for  which  that  suit  was 
brought  was  claimed  as  due  defendant  by 
complainant. 

The  prayer  of  the  cross-bill  was  for  an 
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aooonnt,  a  judgment  aooording  to  the  allega- 
tions therein  contained,  and  for  other  and 
fiuther  relief. 

On  the  4th  of  April,  1885,  the  complainant 
filed  a  demurrer,  plea  and  answer  to  the  cross- 
bill, specifically  denying  all  the  material  al- 
legations of  it  and  pleaaing  the  prescription 
of  one,  five  and  ten  years.  He  pleaded  the 
decision  of  this  court  in  the  suit  jbrought  by 
Eliza  A.  Quitman  against  him  as  an  estoppel 
against  her  and  all  those  claiming  under  ner 
in  this  proceeding,  and  averred  that,  having  a 
lien  upon  the  plantation,  he  had  an  interest  to 
pay  the  notes  of  Fisk  if  he  chose,  though  he 
was  not  at  any  time  personally  liable  to  the 
Quitmans,  and,  having  paid  the  two  notes  set 
forth  in  his  bill,  he  was  entitled  to  them,  as 
owner,  and  was  subroj^ated  to  the  mortgage 
securing  them.  He  further  denied  that  he 
took  the  subrogation  made  by  the  Quitmans 
under  an  agreement  or  understanding  that  it 
should  take  effect  only  against  Fisk,  and  not 
against  the  Quitmans  ana  the  plantation,  but 
averred  that  he  took  it  without  any  restric- 
tions or  limitations,  for  all  it  was  worth 
under  the  law.  He  averred  fiuther  that  the 
complainant  in  the  cross-bill  had  been  sued 
Individually,  as  third  possessor  of  the  prem- 
ise in  dispute,  and  not  as  executor  of  the 
Quitmans  or  of  either  of  them,  and  that  he 
owned  the  property  personally,  and  not  as 
executor,  and  therefore  could  not  maintain 
his  cross-bill,   in  his  capacity  as  executor. 

Fisk  was  never  found  and  never  appeared. 
On  the  28th  of  May,  1886,  upon  motion  of 
"Uie  attorneys  for  complainant,  suggesting 
that  he  had  for  a  valuable  consideration 
transferred  to  George  D.  Cragin,  Jr.,  all  his 
interest  in  this  suit,  and  to  the  subject  matter 
thereof,  with  full  subrogation  to  his  rights 
in  the  premises,  it  was  oraered  that  the  latter 
be  subrogated  as  complainant,  with  authority 
to  prosecute  and  carrv  on  the  suit  in  his  own 
name.  A  great  deal  of  testimony  was  ad- 
duced on  both  sides,  and  on  the  12th  of  June, 
1886,  the  following  decree  was  entered : 

"This  cause  came  on  to  be  further  heard 
si  this  term  upon  the  complainant's  bill  and 
the  cross-bill  of  W.  8.  Lovell,  executor  of 
the  last  will  and  testament  of  Eliza  A. 
Quitman,  deceased,  and  the  evidence  adduced 
by  the  parties,  and  was  argued  by  counsel ; 
whereupon,  and  in  consideration  thereof,  it 
wss  oraered,  adjudged  and  decreed  as  fol- 
lows: 

"Ist.  That  the  complainant  purchased  the 
two  notes  sued  upon,  and  was  subrogated 
expressly  as  to  one,  and  by  operation  of  law 
as  to  the  other,  to  all  the  rights  of  action  there- 
on, includine  the  mortgage  executed  by 
Orlando  P.  Fisk  to  secure  tne  same,  as  al- 
leged in  the  complainant's  bill,  and  is  en- 
titled to  the  relief  prayed. 

•*2d.  That  this  cause  be  referred  to  J.  W. 
Gurley,  master,  to  take  an  account  of  the 
imount  due  the  complainant  on  said  notes 
and  mortgage,  and  report  the  same  to  this 
court  as  soon  as  practicable. 

**  8d.  It  is  further  ordered  and  decreed  that 
laid  cross-bill  be  dismissed.  And  further 
proceedings  are  suspended  until  the  coming 
In  of  the  master's  report. " 
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On  the  14th  of  June,  1886,  the  master  filed 
his  report,  in  which  he  found  that,  as  the 
sum  realized  by  the  Quitmans  from  the 
mortgage  sale  was  retained  by  them,  and  as 
they  were  the  holders  of  six  of  the  unpaid 
notes  and  complainant  of  two,  therefore  com- 
plainant was  entitled  to  one  fourth  of  the 
net  proceeds  of  the  sale,  with  interest  to  June 
10,  1886,  at  seven  per  cent,  and  also  one  fourth  [14 
of  the  attorncvs'  lees, — in  all,  $4,830.64. 

June  15,  1889,  a  final  decree  was  rendered 
in  accordance  with  the  report  of  the  master ; 
and  it  was  further  decreed  that,  in  case  the 
amount  thus  foimd  due  should  not  be  paid 
within  sixty  days,  the  property  should  be 
sold  to  pay  that  sum ;  and  a  personal  judg- 
ment was  also  entered  against  Lovell  for  any 
amount  left  over,  in  case  the  property  ^ould 
not  sell  for  the  amoimt  found  due  and  the 
costs. 

An  application  for  a  rehearing  having  been 
denied,  Lovell  brought  this  appeal. 

The  assignments  of  error  are  that  the  court 
erred — (1)  In  refusing  to  maintain  the  de- 
fendant's plea  of  prescription  of  five  years  ta 
the  notes  sued  on.  (Si)  In  refusing  to  main- 
tain his  plea  of  prescription  of  ten  years  to 
the  mortgage .  sued  on.  (8)  In  refusing  to 
maintain  his  plea  that  the  mortgage  was 
extinguished  by  the  sale  of  the  plantation 
under  the  foreclosure  proceedings  taken  by 
the  Quitmans.  (4)  In  refusing  to  maintain 
his  plea  on  the  ground  that  he  was  a  third 

Serson  purchasing  without  notice.  (6)  In 
ecreeing  that  tne  complainant  purchased 
the  two  notes  sued  upon,  and  was  subro^ted 
expressly  as  to  one,  and  by  operation  of  law 
as  to  the  other,  to  all  the  rights  of  action 
thereof,  including  the  mortgage  executed  by 
Fisk  to  secure  them,  as  alleged  in  his  bill, 
and  is  entitled  to  the  relief  prayed.  (6)  Id 
dismissing  the  defendant's  cross-bill. 

A  motion  to  dismiss  the  appeal  has  been 
filed,  and  associated  with  it  is  a  motion  U> 
affirm.  The  first  of  these  motions  is  based 
upon  the  ground  that  the  amount  in  dispute, 
as  determined  by  the  ^judgment  rendered,  is 
but  ft4,830.64,  which  is  less  than  the  amount 
required  to  give  us  jurisdiction.  It  is  then 
argued  that  the  amount  claimed  in  the  cross- 
bill cannot  be  added  to  this  amount  so  as  ta 
give  jurisdiction,  nor  can  that  amoimt  be 
considfcrcd  by  itself  for  that  purpose,  first, 
because  the  cross-bill  asserts  no  claim  on 
the  part  of  Lovell  in  his  own  behalf,  bu^ 
only  as  executor  of  Eliza  A.  Quitman,  de- 
ceased, while  the  original  bill  was  brought 
against  him  personally,  as  third  possessor  of 
the  property ;  and,  second,  because  the  sub- 
ject matter  of  the  cross-bill,  to  wit,  the  [14 
equitable  claims  of  the  Quitman  estate,  of 
wnich  Lovell  was  executor,  against  the  com- 
plainant, are  distinct  and  separate  from  the 
subject  matters  in  the  original  bill.  These 
two  grounds  upon  which  the  motion  rests  are 
negatived  by  the  express  averments  of  the 
bill  itself,  which  are  that  Uie  Misses  Quit- 
man, *'havinfi:  retained  the  price  of  said  sale 
under  said  foreclosure,  became  and  were 
liable  to  your  orator  for  the  full  amount 
then  due  upon  the  notes  held  by  him,  aod 
all  interest,  costs  and  attorneys'  fees  accrued 
thereon,  which  amount  remained  secured  by 
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lien  and  privilege  upon  all  said  property, 
lind  still  so  remains,  the  same  still  remain- 
ing wholly  unpaid.  .  .  .  And  your  or- 
ator avers  that  .  .  .  more  than  thirty 
•dnjs  before  filing  this  bill,  he  notified  the 
said  Lovell,  executor  as  aforesaid,  that  he  was 
the  holder  and  owner  of  said  notes  purchased 
by  him  as  aforesaid,  and  demanded  payment 
of  the  amount  due  thereon,"  etc.  And  the 
prayer  of  the  bill  was  **that  an  account  may 
be  taken  under  the  direction  of  this  honor- 
able court,  before  one  of  the  masters  thereof, 
or  otherwise,  as  the  court  may  direct,  of  the 
amount  due  your  orator,  in  principal,  in- 
terest and  costs,  upon  the  two  notes  herein- 
before described,  and  acquired  by  him  by 
purchase  as  aforesaid ;  that  he  be  decreed  to 
have  a  first  lien  and  privilege  upon  the  lands 
and  premises  herein  described,  for  the 
amount  so  found  to  be  due,  to  date  from  said 
2d  day  of  May,  1874 ;  that  said  defendants  be 
decreed  to  pay  the  same,  together  with  all 
your  orator's  costs  and  charges  in  this  behalf 
sustained  (including  attorneys'  fees  at  2  per 
cent  upon  the  sum  due  him),  within  some 
short  day  to  be  fixed  by  the  court,  and,  in 
default  thereof,  that  said  mortgaged  property 
be  seized  and  sold  under  the  order  and  de- 
cree of  this  honorable  court,  and  that  your 
orator  be  paid  out  of  tiie  proceeds  of  such 
sale,  and  that,  if  the  same  be  insufficient  to 
pay  him,  he  have  execution  for  the  balance, 
and  that  his  right  to  recover  any  deficiency 
from  the  estate  of  said  Eliza  A.  Quitman  be 
reserved  to  him,"  etc. 

To  these  averments  the  cross-bill  was  di- 
rectly responsive,  and  the  matters  therein  set 
up  as  equitable  claims  of  the  Quitmans 
against  Cragin  were  directly  connected  with 
the  transaction  which  he  alleges,  in  lar^e 
part,  as  the  gravamen  of  his  complaint.  It 
IS  true  that  the  bill  also  presents  a  claim 
against  Lovell  as  the  possessor  of  the  prop- 
erty to  which  the  complainant  alleged  he 
haa  a  lien,  but  that  only  shows  the  alter- 
native nature  of  the  relief  sought.  IThe 
original  bill  was  an  hypothecary  action, 
which,  by  article  61  of  the  Louisiana  Code 
of  Practice,  is  thus  defined :  **  An  hypothe- 
carv  action  is  a  real  action  which  the  credit- 
or brings  against  the  property  whidi  has 
been  hypothecated  to  him  by  his  debtor,  in 
order  to  have  it  seized  and  sold  for  the  pay- 
ment of  his  debt. "  In  the  original  bill,  com- 
plainant prayed  that  the  mortgaged  property 
be  sold  to  pay  his  demand,  and  if  the  pro- 
ceeds of  tluit  sale  be  insufficient  for  that 
Eurpose,  that  he  then  **  have  execution  for  the 
alance,  and  that  his  right  to  recover  any 
deficiency  from  the  estate  of  Eliza  A.  Quit- 
man be  reserved  to  him. " 

It  is  thus  observed  that  the  action  was 
against  the  property  itself,  very  much  of  the 
same  nature  as  a  suit  in  rem  at  common  law ; 
and  it  was  necessarily  brought  aniinst 
Lovell  because,  by  coincidence,  ne  had  pos- 
session of  it.  The  Judgment  against  him, 
while  in  one  aspect  oi  it  a  personal  judg- 
ment, was  also  a  iudgment  against  the  prop- 
erty ;  and  it  would  seem  that  the  claim  in 
the  cross-bill,  which  is  one  growing  out  of, 
or  appurtenant  to,  the  property,  was  really 
incident  to  the  suit,  as  it  was  a  part  of  the 
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original  transaction  of  the  sale  and  mortgage 
of  the  Live  Oak  plantation,  out  of  whidi  tSe 
claim  in  the  original  bill  is  derived.  The 
duty  of  Lovell,  as  executor  of  the  estate  of 
Miss  Quitman,  to  protect  the  property,  re- 
quired him  to  set  up  the  defense  in  the 
cross-bill,  as  a  set-off  against  the  claim  and 
the  prayer  of  the  complainant's  original 
bill.  We  think,  therefore,  the  amount 
claimed  by  the  cross-bill  can  properly  be 
taken  into  consideration  in  determining  the 
jurisdiction  of  this  court ;  and,  as  that  amount 
IS  more  than  the  jurisdictional  amount,  the 
motion  to  dismiss  is  denied. 

For  reasons  that  will  be  made  manifest  as 
we  proceed  in  our  discussion  of  the  case 
upon  its  merits,  the  motion  to  affirm  is  also 
denied. 

Assuming  for  present  purposes  that  the 
facts  relative  to  the  purchase  by  complain:int 
of  the  two  notes  which  form  the  basis  of 
his  claim,  and  also  to  the  subrogation,  aire 
as  fqimd  by  the  court  below,  we  pass  to  the 
assignment  of  errors.  It  is  clear  that  if 
this  were  an  original  suit  directly  on  the 
notes,  to  foreclose  the  mortage,  it  could  not 
be  maintained,  because,  under  the  provisions 
of  the  Louisiana  law,  the  notes  would  be 
prescribed  and  the  mortgage  would  be  per- 
emptcd.  These  notes  were  both  dated  Jan- 
uary 81,  1870,  and  matured  February  8,  1872, 
and  February  8,  1873,  respectively.  They 
were  therefore  prescribed  February  8,  1877, 
and  February  8,  1878,  respectively,  by  vir- 
tue of  art.  8540  of  the  Civil  Code,  which  is 
as  follows:  ** Actions  on  bills  of  exchange, 
notes  payable  to  order  or  bearer,  except  hwak 
notes,  those  on  all  effects  negotiable  or  trans- 
ferable by  indorsement  or  delivery,  and 
those  on  all  promissory  notes,  whether  nego- 
tiable or  otherwise,  are  prescribed  by  five 
years,  reckoning  from  the  day  when  the  en- 
gagements were  payable."  The  mortgage 
given  to  secure  these  notes  was  recorded 
February  12,  1870,  and,  never  having  been 
reinscribed,  became  perempted  in  ten  veaiB 
from  that  date,  by  virtue  of  art.  8369  of  the 
Civil  Code,  which  is  as  follows:  "The  reg- 
istry preserves  the  evidence  of  mort^ges  and 
privileges  durine  ten  years,  reckoning  from 
the  day  of  its  date;  its  effect  ceases,  even 
against  the  contracting  parties,  if  the  in- 
scriptions have  not  been  renewed  before  the 
expiration  of  this  time,  in  the  manner  in 
which  they  were  first  made." 

It  is  also  true  that  a  mortage,  under  the 
law  of  Louisiana,  is  indivisible  (art.  3288, 
Civil  Code)  ;  and  that  the  foreclosure  of  it 
has  the  effed;  to  extinguish  it,  even  if  all 
the  parties  to  Uie  mortgage  have  not  been 
made  parties  to  the  foreclosure  proceedings. 
Parkins  v.  Campbell,  5  Mart.  N.  8.  149; 
Pepper  v.  Dunlap,  16  La.  168. 

it  is  insisted,  however,  by  the  complainant 
that  this  action  is  brought  not  on  the  afore- 
said notes  and  mortgage  directly,  but  to  en- 
force an  obligation  frowing  out  of  the  fore- 
closure and  sale  of  the  mortgaged  property — 
an  obligation  on  the  part  of  the  purchaser  at 
that  sale  to  pay  to  the  complainant,  out  of 
the  net  proceeds  of  the  sale,  his  pro  rata  share 
thereof.  In  other  words,  the  contention  is, 
that  the  net  proceeds  of  the  sale  should  have 
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baen  divided  ratablj  arooDg  the  holders  ol  Code,  article  8249  (now  8383).     If  w,  how 

•11  the  unpaid  notes  secured  by  the  mortcnge ;  can  property  subject  to  a  special  mortgnn 

and  that,  ai  that  was  not  done  by  the  i^uit-  be  sold  to  satisfy  a  part  of  the  debt    th<> 

m&iu.  who  purchased  the  property,  en  obli-  whole  of  which  the  mortgage  securesT  Would 

S Lion  arose  on  their  part  to  pay  the  different  the   purchaser  acquire  such  title  as  he  is 

itallinenta  of   the  debt,  which  obligation  legallj  entitled  to,  and  would  be  not,  on  the 

followed  the  land,  and  was  not  prescribable  contrary,  have  to  run  the  daneer   of   being 

until  at  least  ten  years  from  the  date  of  the  disturbed  for   the  payment   of  the  balance 


nie.     Certain  provision*  of  the  Civil  Code  of  the  debt,  although  the  price  of  his    ^_ 

and  the  Code  of  Practice,  as  well  as  a  numL>ei  chase  would  be  the  full  value  of  the  pnip- 

of   decisions  of   the  Supreme  Court  of   the  ertyl    Such  proceedings  would,  in  our  opin- 

St«t«,  are  relied  upon  to  support  this  view,  ion,  be  met  with  such  difQculties  and  incon- 

•11  which  we  shnll  now  coneider.  veniencea  that  an   injury   must   necessarily 

The  followlDE  articles  of   the   Code  of  result  to  either  of  the  parties,  and  we  cannot 

Practice  relate  to  the  general    question  In-  sanction  the  doctrine  that  the  creditor  of  a 

volved :  part  of  a  debt  secured  by  a  special  mortgage, 

-Art.   679.  When  there  exists  a  mortgage  ]°^  ^^"'^  notes-have  been  given,  may  be  al- 

<r  privilege  on  the  pniperty  put  up  for  »le.  \^^  °'  Th"f  Jfi/ft^^^'.^f  ^,Tlu?^  "^^ 

the  sheriff  shall  give  noti(i.*betore  be  com-  obtaining  the  satisfaction  of  his  claim  out 

mences  the  cryin|.  that  the  property  is  sold  °'^''  «'f,^'  ^^^  P«>pertymortgaged  for  the 

•abject  to  ail  privileges  and  Ly^thecations,  '^^'  T''""'"'  ^y,,f!*h^H™  *„V,hlC  "J 

Of  ihataoevcrtind  they  may  lirwith  which  those  who  may  be   the  holders  of  the  other 

theBameiiburthened.indwiththecondftlon  °"'««-  "^^  wfth  an  entire  disregard  of  the 

SSt^puiSr  sh^l   pay  inhTsbljndS  fl'f  "^Z^" '£L^tPJl'^„%^',*^^^^^^^^^ 

whatever  ^ion  of  the  prW  for  which  the  ««?■  ^S'l' }!Z^],ll?l}^i  °V^}^  t^J^t' 

^1^..T^,  "If^h"^.  r/  ^Xtf  russTnTtT^^foUTAX  of^^^e^'^e' o'i 

S^l,"^",^;5iiSliu^c£';'.!,^^''AyTsUff  P-tiL  elating  ..this  aubject    the   ^urt 

^;i?«^d"fo  T^d^Lt'ofThfch^^sn'^th^'S:   *«?  i.P---%.bounJ'for  thesurpluso?  xL 
WlmenU  ore  not  yet  due,  he  may  demand    '"*J'"^"=*,l"'"-   "'"  ^^^M^^-nJ  *^Vt  Tm: 

Sfd^l=r/edVtL^'rs^'cS\''itSJ  -^-^^^^ 

s:dit'L*'r'^te^*t^th:d"bL^rthl"'--"°''^r^^^^^ 

■vsriginal  contrijt  for  the  payment  of   such  J^ortgag^,  and  who  "ad  nothing  to  do  with 

-«n.billnipntji  m  nrf  nnt  Hiii.  "  ^^^  **'*  "O"  which  said  surplus  proceeded, 

""•^"m  Burwhen';ie  property  «,ld  is  «"^  """J  "^- »  'S^lt^t'tl  fe."  ^' 

nnibject  to  privileges  or  apecfal  mortgages  in  ^'^'i  S°*  P"?      i„  ,k.     J  m.^. /.?*?' 

^■.TOT  of    other   persons  besides  tht  tuing  ceeded  against  in  the  same  manner  «a  if  he 

.^editor,   th«  aher'ifl  abal]    require  from  thi  "^'*,  "i^'"*  ^T^^l^^I^^'-J^^I^J^,"^ 

^aiirehasir,  and  he  ahall  be  compelled  to  de-  wouldbe  a  safe  and  proper  rule  to  adopt  in  a 

■fiver  to  the  creditor,    whether  Uie  sale  be  CMf  I'^e  the  present    where  the  different  in- 

^nade  for  ready  money  or  on  credit,  only  the  '"»"™r«  ^."1^^^^  n?  >hf  ^"iS^f-^f 

surplus  of  prfce  beyond  the  amount  of  the  «">  Y^f^  ,,^'"*  l^^^^°U^fJ^'^IL^It^ 

^'J^i-'^'"^  """""^^ " """  *"  a"'Jh';SYhe'±:^rr  u^Ttt";??^ 

^i^m  The  hypothe«,ry  action  lies  ^  "li 'f"P'***,,„fpW  .JTbuth"]^  f^^. 
.•gainst  the  purchase/S^  a  property  seized,  ^"i"'  ^^  "'Sw^ St  ^'^  ^  i^H^  J.  i* 
wliich  is  subject  to  privilege  w  mortgages  °^  Practice,  that  when  aseizingcreditoronly 
in  favor  of  such  3ton.  S  have  sai/pfw-  f"*  '^^f"'?  ''^**' ?,'"''„wl™l  ™  :i:r 
lleMS  and  mortgages,    in  the  same  manner  }>?  P"vll«ge  or  special  mortgage  as  are  due 

.^„,  ,h=  .Jt.S  .^,i„.  =„H  „...,!„.! the  property  so  mortgaged   is  to  be  sold   for 

the  whole  of  the  debt,  on  such  terms  of 
credit  as  are  granted  by  the  original  con- 
tract, although  such  creditor  does  not  ahow 
that  the  subsequent  installments  belong  to 
him,  or  th&t  he  is  the  holder  of  all  the  notes 
mentioned  in  the  contract  of  mortgage,  and 
that  it  suffices  that  the  several  inBtallmentB,  al 
are  not  due,  be  mentioned  in  the  petition." 
Johnton  V.  Duncan,  24  La.  Ann.  381,  re- 
sembles the  case  at  bar  in  some  respects,  bi 
that  case  the  plaintifF  was  the  owner  and 
holder  of  one  of  a  concurrent  series  of  notes  se- 
cured by  mortgage  on  a  plantation.  The 
holder  of  the  other  notes  of  the  series  fore- 
closed the  mortgage,  and  the  property  was 
sold  to  the  defendant  for  an  amount  not 
quite  sufficient  to  satisfy  the  whole  indetited- 
ness.  The  court  said  :  "The  defendant  was 
bound  to  retain  in  his  hands  for  the  lieneflt 
of  the  plaintiff'*  note  the  fro  rata  of  the 


lieges  a  ^  „    . 

and  under  the  same  rules  and  restrictions  .._ 
m  applicable  to  a  third  possessor  of  a  mort- 
gaged property." 

One  of  the  leading  cues  relied  on  la  Femer 
T.  Duniap,  16  La.  ilSS.  In  that  cose  the  hold- 
en  of  the  second  and  third  notes  of  a  series  of 
■even  {the  first  having  been  paid  at  matur- 
i^),  concurrently  secured  by  a  mortgage  on 
certain  real  and  personal  property,  obtained 
an  order  of  seizure  and  sale,  on  their  mort- 
gage, against  the  mortgaged  property,  prey- 
ing in  their  petition  that  it  be  sold  to  satisfy 
all  the  notes,  but  on  a  credit  to  meet  those 
not  due.  Tho  order  was  issued  by  the  lower 
eonrt,  and  the  defendant  appealed  directly 
to  the  supreme  court.  After  discussing  some 
llcldental  questions,  the  court  said:  "The 
mortgage  Is  in  its  nature  indivisible,   and 

Cnils  over  each  and  every  portion  of  all 
immovables  subjected  to   ft.     Louisiana 
IM  D.  8.  n.  B.,  Book  84.  S4  tit 
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price  coining  thereto  by  law,  and  to  pay  the 
same  with  interest  when  demanded.  We  do 
not  think  he  was  bound  for  any  more  than 
this,  but  judgment  to  this  extent  may  be 
properly  Ayen  under  the  pleadings  and  evi- 
dence ;  aim  this  view  renders  it  unnecessary 
to  pass  upon  many  technical  points  presentee 

**•  J  in  the  argument.  The  principal  defense 
urged  is  iS&t  of  peremption.  The  defendant 
contends  that  the  mortgage  was  first  recorded 
in  1859,  and  was  not  reinscribed,  and  that 
the  plaintiff,  whose  suit  was  not  instituted 
till  1871,  lost  his  rights  against  defendant 
by  peremption.  This  we  think  an  error. 
'the  obligation  of  defendant  spring  from  his 
purchase,  and  tiie  duty  of  retaining  in  his 
hands  the  proportion  of  price  coming  to  a 
concurrent  mortgage  note  not  embraced  in 
the  judgment  under  which  the  sale  was  made, 
and  to  deliver  such  proportion  to  the  holder 
of  such  note.  '  An  hypothecary  action  is  pro> 
vided  against  him.  As  to  him,  the  mortgage 
of  the  concurrent  creditor  requires  no  rein- 
scription,  for  he  has  assumed  the  debt  to  the 
extent  of  its  proportion  of  the  purchase 
money,  which  he  must  retain. " 

In  Saniat  v.  Miles,  82  La.  Ann.  164,  166, 
the  court,  quoting  from  the  syllabus  in  par- 
kin* V.  Campbell,  6  Mart.  N.  S.  149,  said : 
"  When  a  debt,  secured  by  mortgage,  is  due 
in  several  installments,  and  the  assignee  of 
the  second  causes  the  property  to  be  seized 
and  sold,  the  sale  gives  a  complete  title  to 
the  purchaser,  and  the  creditor  of  the  first 
installment  cannot  seize  the  property  in  his 
hands,  imless  he  aUege$  and  prates  that  the 
sale  is  an  absolute  nullity,  or  unless  he  pro- 
ceeds against  that  purcnaser,  by  the  hy- 
pothecary action,  for  any  proportion  of  the 
price  to  which  he  may  be  entitled,  under  a 
prior  or  concurrent  mortgage. " 

These  authorities  establish  the  principle 
that  the  holder  of  one  or  more  of  a  series  of 
notes  secured  by  a  concurrent  mortgage  is 
entitled  to  a  pro  rata  share  in  the  net  pro- 
ceeds arising  from  the  sale  of  the  mortgaged 
property  at  the  suit  of  a  holder  of  any  of  the 
other  notes,  and  that  an  hypothecary  action 
lies  to  enforce  such  claim.  And  one  of  them, 
Johnson  V.  Duncan,  lays  down  the  principle 
that,  as  regards  the  purchaser  at  &e  fore- 
closure sale,  no  reinscription  of  the  mortgage 
is  necessary,  because  he  has  assumed,  by  his 
purchase,  the  payment  of  the  proportionate 
share  of  the  debt.  And  the  reasoning  of  the 
court  in  that  case  inevitably  leads  to  the 
conclusion  that  the  basis  of  the  hypothecary 
action  provided  by  tiie  Code  in  su(m  cases  is 
the  obligation  which  the  law  casts  upon  the 

18]  purchaser  to  pay  the  wo  raia  share  of  the 
debt  represented  by  tne  notes  that  were  not 
the  subject  of  the  foreclosure  suit. 

But  the  other  proposition  advanced  by  the 
complainant,  that  the  right  of  action  is  not 

Srescribable  imtil  at  least  ten  years  from  the 
ate  of  sale,  is  not  supported  by  any  of  these 
authorities,  or  by  any  that  have  been  brought 
to  our  attention,  or  that  we  have  been  able  to 
find. 

In  dmith  T.  Johnson,  85  La.  Ann.  948,  the 
court  held,  as  stated  in  the  syllabus  of  the 
case,  that  ''the  hypothecary  action  against 
the  third  possessor  is  not  barred  by  the  pre- 


scription  of  ten  years,  when  the  principal 
obligation  has  been  kept  alive,  and  the  mort- 
gage securing  it  has  been  kept  alive.  ** 

In  Oentes  v.  Blasco,  20  La.  Ann.  408,  406, 
the  court  said :  "  We  consider  the  hypothe- 
cary action,  as  accorded  and  defined  oy  arti. 
61,  62  and  63  of  the  Code  of  Practice,  to  be 
an  original  action.  It  is  declared  to  be  a 
real  action*  and  that  it  follows  the  property 
in  whatever  hand  it  may  be  found.  What  is 
said  in  Kemp  v.  Cornelius,  14  La.  Ann.  299,  hi. 
regard  to  the  ten  years'  prescription  being 
applicable,  whenever  it  becomes  necessary  to 
institute  a  separate  and  distinct  action  from 
the  one  in  which  the  judgment  was  render^ 
seems  not  to  apply  to  the  hypothecary  action. 
In  that  case,  we  have  already  seen,  the  action 
was  personal.  We  do  not  find  in  our  Code 
any  period  expressly  fixed  for  the  prescrip- 
tion of  the  hypothecary  action.  And  toe 
reason  seems  to  be  that  its  duration  is  con- 
tingent upon  the  existence  of  the  right  from 
which  it  spring." 

Applying  this  principle  to  the  case  at  bar, 
it  is  to  be  observed  that  the  ri^ht  from 
which  the  hypothecary  action  springs  was 
the  right  of  the  complainant  to  his  pro  raia 
share  of  the  net  proceeds  of  the  sale  of  tiie 
mortgaged  property ;  or,  in  other  words,  the 
hypothecary  action  is  based  upon  the  obliga- 
tion on  the  part  of  the  purchasers  to  pay  to 
him  that  amount — an  obligation  which,  as 
before  stated,  follows  the  land  into  the  hands 
of  third  persons.  We  have  also  seen  that, 
according  to  the  rule  announced  in  Johnson- 
V.  Duncan,  as  to  the  purchaser  at  the  sale, 
no  inscription  of  the  obligation  was  neces- 
sary. But  as  to  third  persons,  such  is  not 
the  case.  Upon  this  point  the  Louisiana 
Constitution  of  1868  and  the  Constitution  of 
1879  are  positive  and  peremptory.  Articls 
128  of  the  Constitution  of  1868  is  as  follows : 
*'The  General  Assembly  shall  provide  for 
the  protection  of  the  rights  of  married 
women  to  their  dotal  and  paraphernal  prop- 
erty, and  for  the  registration  of  the  same ; 
but  no  mortgage  or  privilege  shall  hereafter 
affect  third  parties,  unless  recorded  in  the 
pari^  where  the  property  to  be  affected  is 
situated.  The  tacit  mortgages  and  privi- 
leges now  existing  in  this  State  shall  cease 
to  have  effect  against  third  persons  after  the 
first  day  of  January,  eighteen  hundred  and 
seventy,  unless  duly  recorded.  The  General 
Assembly  shall  provide  by  law  for  the  reg- 
istration of  all  mortgages  and  privileges.*^ 

Article  176  of  the  Constitution  of  1871^ 
provides:  **No  mort^a^e  or  privilege  on 
immovable  property  shall  affect  thinf  per- 
sons unless  recorded  or  registered  in  the  par- 
ish where  the  property  is  situated,  in  the 
manner  and  within  the  time  as  is  now  or 
may  be  prescribed  by  law,  except  privileges 
for  expenses  of  last  illness,  privileges  for 
taxes,  state,  parish  or  municipal :  rrotidtd^ 
Such  privilege  shall  lapse  in  three  years." 

The  obligation  in  such  case  partakes  of 
the  nature  of  a  judicial  mortgage ;  and  to 
be  effective  as  to  third  persons  It  was  neces- 
sary that  it  be  inscribed  with  the  recorder  of 
mortgages.  The  iudgment  of  the  court  from 
whic£  the  aforesaid  obligation  arose  did  not 
give  a  lien  until  to  registered.    Banna   y. 
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OrediUm,  12  Mart.   O.  8.  82;  Adle   v.  Anty,  for  appellant,  the  cross-bill  "is  for  the  same 

5  La.  Ann.  631 ;  Fhrd  v.  Tilden,  7  La.  Ann.  cause  of  action"  as  was  originally  brought 

^3 ;  arts.  8322  and  8342,  Civil    Code ;  art.  in  Cragin  v.  Lowell,  in  which  judgment  waft 

123,    Constitution  of  1868 ;  art.  176,  Consti-  rendered  against  Cragin  in  the  court  below, 

tution  of  1879.  but  on  appeal  to  this  court  was  reversed  and 

TA»rd  persons  are   understood  to   be  **  all  ordered  to  be  arrested   because  the  petition 

persons    who  are   not  parties  to  the  act   or  set  up  no  cause  of  action  against  Cragin,  the 

'tlie   judgment    on  which   the   mortgage   is  complainant   herein.     109    U.    S.    194  [27: 

founded."    Art.   8343,  Civil  Code.     And  in  903].    The  cause  of  action  in  that  case   was 

tliat   class   must  be   placed    the   defendant  the  same  as  in  this,  and  the  parties  are  the 

X^vell,  considered  in  his  individual  capac-  same ;  and   while  the  plea  of  res  a^vdicata 

i^y,    as   possessor  of  the    property ;  for   his  may  not  be  strictly  applicable,  because  the 

oliaracter  as  executor  and  his  obligation  as  judgment  in  that  cause  was  simply  arrested 

0uch  did  not  exist  until  after  he  became  such  and  did  not   therefore   adjudicate  upon  the 

j>urchaser.     As  to  him,  the  obligation  afore-  merits  of  the  case,  yet  a  comparison  of  th& 

said  was  of  no  effect  without   being   regis-  cross-bill  here  and  the  petition  in  that  case 

klQl       t^red,  as  required  by  the  laws  of  Louisiana ;  discloses  that   they   are  almost,   if  not  en- 

^       tuad  no  action  would  lie  to  enforce  it.     This  tirely,  identical,  so  far  as  the  substance  of 

j:>n'£kciple  was  applied  by  the  Supreme  Court  both  is  concerned.     And,  as  we  held   there 

o£      Louisiana  in   DeUmp  y,    George,   20   La.  that  ** the  petition  shows  no  privity  between 

J^rkTM..  216.     That   case  is  well  stated    in  the  the  plaintiff  and  Cragin,"  and  "alleges  no 

ij>^Il^bus,    as   follows:      **  A  having   sold  a  promise  or  contract  by  Cragin  to  or  with  the 

o^  of  land  to B,  retained  a  mortgage  there-  plaintiff,"  it  would  seem  that  the  same  rule 

^OT  the  unpaid  portion  of  the  price,  with  should  be  applied   with   reference   to   thia 

jmct  de  non  alienando  in  the  act  of  sale,  cross-bill,    even   though  it  is  ostensibly  an 

'ubscquently    sold    the    same    tract    of  equity  proceeding.     Ballance  v.  Forsyth,   65 

to  C,  without  an  assumption  in  the  act  U.  8.  24  How.  183  [16 :  733]  ;  New  York   L. 

-lie  of   the  existing   mortgage.      A    lost  Ins.   Co.  v.  Bangs,  103  U.   8.   780  [26 :  608] ; 

^i«    »nortgage  by  allowing  ten  years  to  elapse  Gould  v.  Evanstille  d:    C.  B.  Co.  91    U.   S. 

^\t^liout    reinscription ;    Held,    That    C,  the  526,    634  [23 :  416.  419]  ;  Alley  v.  Nott,  111 

J^i^'xi  purchaser,  held  the  property  free  from  U.  8.    472  [28:  491],  and  cases  cited. 

^'^^      rciortgage  of  A,  after  the    lapse    of  ten       T?ie  decree  of  the  court  below  sustaining  the 

J!l|^^^^>^*8  from  its  inscription,  notwithstanding  complainant's  bill  v>as  erroneous,  and  to  that 

**^^    -ww^*  fjg  D^^  alienando  contained  in  the  act  extent  is  reversed;  and  with  respect  to  its  diS' 

from  A  to  B,  and  that  the  third  pur-  missal  of  the  cross-bin  it   was  correct,   and  to 

could  successfully  enjoin  the  order  of  that  extent  is  affirmed;  and  the  case  is  remafided 

^^^xr^e  and  sale  taken  out  by  A."  to  that  court  with  a  direction  to  dismiss  thebaic 

is  to  be  observed  that  our  discussion  of  with  costs. 


^y^        oase  hitherto  has  been  upon  the  theory 
^^^t  tlie  court   below  was  correct  in  finding 


5^^*^   the  complainant  purchased  the  two  notes       a vt  i7iraTi?T>  a    itt^tpvt  kim    Am»»i 
Y^    miit  and  was  subrogated  to  all  the  rights       SYLVESTER  H.  KNEELAWD.  Appt,. 

^^    »-»*^  to  them  enjoyed   by   the   Quitmans. 


»1 


J»^^e«d.    the   argument   of  both   parties   is  THE    AMERICAN   LOAN   AND  TRUST 

*J!f  ^ely  based  upon  that  theory,  and  the  con-  COMPANY  OF  BOSTON  bt  au 

^^"^y    view  is  presented  only  incidentally  in  _^, ,  .  ^,^     , 

^5^»ioction  with  the  issue  raised  by  the  cross-  SYLVESTER  H.  KNEELAND,  Appt.. 

^'^'       In  fact,  however,  it  makes  no  substan-  *• 

JJ^l    ciifTerenoe  in  our  conclusion  on  the  issues  GEORGE   WILLIAM   BALLOU,    Trustee. 
8f^«^xited  by  the  original  bill  whether  that 

fir*^?-*^»    or,    more   properly    speaking,    that  (See  S.  C.  Beporter's  ed.  89-104.) 
^^  1  xxg  of  fact,  be  correct  or  not,  as  that  is 

ca^^<^  favorable  view  of  the  matter  to  the  j^gj^^  ^  ^^p^/  jy  purchaser  at  forechmre  sale 

Yi^^^^}^^^  ^^*VS*°  ?;®  taken  ;  and,  in  anv  Linterwning  claims-control  by  court  tf  a 

T^^   of  the  case,  his  bil  1  cannot  be  sustained.  railroad  through  a  receiver-^expenses  of  oper- 

^*^      decree  of  the    court  below  m  that  re-  atingroad— rental  of  rolling  stock,  when  prior 

^yS^.  is  erroneous  and  should  be  reversed.  claim—when  not-mental,  how  fined  or  aeeer- 

^  ^^^  ^th  respect  to  the  cross-bill,  we   are  of  (ained 
rj^^    opinion  the  decree   below  was   correct, 

ij^^Oiigh  the  grounds  upon  which  the  court  i    a  purchaser  at  a  foreclosure  sale  has  tbe  rl^ht 

XT/^^^  1^  decree  are  not  stated.     One  of  the  of  appeal  as  to  all  matters  adjudicated  after  hit 

^^J^^^fcs  of  action  alleged  in  the  cross-bill  is  bid,  which  affect  the  terms  of  his  bid,  or  the  bur- 

^^j^   damages  arising  from  the  alleged  wrong-  dens  which  he  assumes  thereby,  and  which  are 

-^  *    ^.cts  01  the  complainant  with  respect  to    ■ -^ 

Vf^*^^^ving  personal  property  from  the  planta-  Notb.-A«  fo  powers  andduUes  of  receivers,  mo 

^?*^    while  he  had  possession  of  it.  and   for  nojfc  to  Davis  v.  Gray, «:  447.               

iA^^  committed  6y  him   about   the   same  ^^,^^*^  ^^t^Z,^^j!L^'^ 

^^^X%^m^       TT..^««  ♦Ka  i«^  ^*  T^.t;o;ono  ai^AU  o/v+o  writ  of  error.    See  note  to  Harrison  v,  NixoD,9:aiL 

«^^S;     ^"^i®'  V^^u  *     ^    ^^       f   J^.?M^  Wf^t  questions  the  United  States  Supreme  Ooutt 

^in^-S  Py*   of  the   complainant  would    be  ^^  review  on  wrU  of  error :  tM  of  exceptions.  See 

to^*^®'®^  ^"^*  offenses,  and   would  there-  ^^t*  to  Parks  v.  Turner,  18: 888. 

^r^  be  prescribed  by  one  year.     Art.    8586,  what  is  final  deoree  or  judgment  of  stale  or  Other 

^^  Code.  cfywrt,  from  which  appeal  Use,   See  noU  to  Gibbons 

*^Ut  furthermore,  as  stated  by  the  attorney  y.  Oirdeo,  6: 808. 


80-104                             BuPKEME  CoDHT  or  th>  Unctkd  St^tbl                     Oot.  Tekm, 

not  tetUed  bj  tke  l«rm«  at  tha  dearoB  uodei  BoMn,  111  U,  L.  ...  ^_-. 

wblchbapurcbBiM.  r.  niirtoit  M.  B.  Oa.  117  t.  a.  .......ir.-m 

&   Where  not  ooncludea  bytheternuof  thedeoiee,  (39:  979,  979):  iS.  £(wm,  A.  A  T.  B.  R.  Od.  r. 

■net)  punihaaer  haa  ■  ngbt  to  be  haard  In  the  trial  Clewland,  O.C.d  I.  S.Oo.l2SV.8.  fSSS  'Si:  882). 

oourt,  and  by  appeal  In  the  appellate  court,  ai  to  jf^  indebtedncM   of  the   Drat  recdiTTBhip, 

tbo  amount  of  IntOTTODlnB  olalina  u,  baaubee-  from  August  1,  1888.  to  December  1.  1«83,  in- 

quenUj  aUowrf^  -her*  the  m»tor  afleot.  bta  g^tuted  under  the  general  creditort  suit,  ought. 

1.   The  appointownt  of.  receiver  doM  not  Te«  In  'rom  the  forecloiuwwlea  of  therailroirf  nndM 

the  oo^baolute  oon.™i  over  the  property,  nor  suits  brought  hy  the  trustees  io  the  first  inort- 

KenenU  authority  to  dlaplaoe  vested  oontraot  Rages,  In  preference  to  the  parmeDt  of  flrsv 

Uen*.  mortgage  oonds,  exceptingonlj  such  Indebted- 

t.   It  a  oonrt  appoint  a  receiver  of  imilroad  prop-  ness  as  was  Decessarily  Incurred  for  the  preset 

arty,  it  may  oontiMt  debt*  neceaBsry  tor  the  vBlioa  of  the  mortgaged  estate, 

operation  of  the  road,  either  for  labor,  auppliea  Dow  v.  liemphU  A  L.   R.    H,  Oa.    134  U.    8. 

ori«italB,and  make  su.h eipenaea  a  prior  lien  65S  (81:  G65);  Sagcv.  Memphi*  A  L.  R.  B.  Oo, 

on  the  property  Itaeir.  136  U.  8.  361,  377  (81:  694,  6es}j  OaltttUm,  H. 

lb   Bentala  of  rolling  stock  of  a  railroad  company,  A  H.   R.  Co.  v.  dicdrey,   78  U.   8.   11   Wall 

while  ■□  iJie  hania  ot  a  receiver  appointed  in  a  469,  483  (30:  199,  2071. 

suit  by  ■  Judgmeot  creditor,  are  not  enllUed  to  Railroad  receiverships  Id  aid  of  floatiog-debt 

priority  In  payment  over  debts  eecurod  by  flrst  creditors  have  never  been  faTored  by  thiscouft. 

mort^^  out  of  the  prooeedfl  of  a  forecloeure  MiliMvlct*  A  M.  R.  Co.  v.  Stmtler.  69  U.  S.  8 

sale  ot  tb.  property  of  an  InBolvent  railroad  oor-  ^^„   gjo  („    ,^y  ^igh.  Receivers.  S  38a. 

poratJon  on  the  prior  morteage.  iTewr*.   Jam..  L.  Sigh.  Blafird  WU- 

'it^:*.:''r:^d^f'':^"fer";"^p';^i^SfaT'tSi  -*>-  ^r^  ^-  ^y*-  »^  ^-""^  ^^^'^ 

tan«noeotthemortgB«eeina»uit  toforeoloee  f<":sPP?."«^;         .       ..„    .  . 

the  mortRajreand  uaeJ  by  mich  reoalver  in  oper.  App«!lant  is  not  entitled  to  appeal. 

atinK  the  road,  Ig  properly  allowed  M  a  prior  Maiterton  T.  Herndoa.  77  U.  8.  10  W«11.41« 

Claim  to  the  mortgage  lodebtedneBs.  (IB:  953);   Willtami  v.  Morgan,  111  U.  8.  684 

t.   Therentalshouldbellied.notataotualmllage.  (38;  559);  Swann T.  ffr^A*.  HO  U. R  WO  (28; 

but  at  reasonable   value.   Irrespective   of  the  ^3^- 

amouot  of  actual  use.aod  not  diminished  by  the  Exceptions  to  a  master's  feport  cannot  be 

tact  that  more  was  taken  pcesesion  ol  tban  was  eniertaiued  when  the  parties  excepting  have 

actually  needej^  failed  to  present  their  obJecUoos  to  the  mastei 

[Nos.  258,  15S7.1  before  his  report  is  returned  into  court. 

ArgV^  April  3, 7,8,1390.  DtdOed  May  19,1890.  3  Harrison.  Ch.  Pr.  116;  3  Dantell,  Ch,  Pr. 
1.  303;   ValUnee  v.  Wrldon,  1  Dick.  200;  Otttg 

APPEAL  from  decrees  ol  the  Circuit  Court  v.  Peruam,   I  Hare.  323;  SUtry  v.  Livinggton, 

of  the  United  States  for  the  District  of  In-  38  U.  8. 13  Pet.B59  (10:  200):  MeMkJcen  v.  Per- 

diana,  allowing  cerlatu  claims  out  of  the  pro-  in,  69  U.  S.  IS  How.  S07  (15:  504). 

ceeds  of  the  foreclosure  sale  of  the  properly  of  A  decree  settling  the  rights  of  th«  Mrllei 

an  insolvent  railroad  corporation  In  preference  cannot  be  reconf^idered  except  on  petition  foi 

to  the  payment  of  the  mortgage  foreclosed,  rehearing,  and  is  filial  and  appealable,  although 

Rertrud.  a  reference  to  a  master  may  etlli  be  necessary 

The  facts  are  slated  in  the  opintoD.  to  adjust  thdr  accounts  in  accordance  with  the 

Moiis.  John  M.  Butler,  Robart  J,  Id-  prlnciplcB  of  such  decree. 

(araoU  and  Clarence  Brmen,  for  appellant:  FoTfiau  v,  Conrad,  47  U,  8.  6  How.  201  (12; 

The  contracts  under  which  these  appellees  404);  Thornton  v.  Ikan,  74  D.  8.   7  Wall,   843 

del'vercd  tbeir  equipment  to  the  railroad  com-  (19:94);   St.  Louii,  1.    M.    A  8.  R.    Co.  t- 

peuy  are  coDttacla  of  conditional  purchase  and  SouUiem   Exp.    Co.   im  U.   8.   84    (27:  638); 

•ale.  Winthrop  Iron  Co.  t.  Mteiter,  10»  U.  8.  180 

Hertey  v.  Rhodt  lAind  LottmoUve   Worki.  (27:  89B). 

98  U.  8.  6T3,  673  (23:  1004);  Fosdick  v.  SdiaU.  The  receivership  was  a  continuous  one  for 
90  n.  8.  8S5,  360.  356  {3S;  839.  841.  848);  the  benefit  of  the  mortgage  bondholden 
Earknen  v,  RuweU,  118  TJ.  S.  663  (30:  285).  throughout  the  entire  period. 

No  superior  Mncllly  or  inherent  priority  of  MUUnberaer  v.  Logantmrt.  0.  A  B.W.  R.  Oo. 

llenattscbei  to  claims  against  a  railroad   re-  106TT.  S.  386(37:  117);   UnionT.  Co.  y.  lUinoU 

celversbip.     Thej  stand  or  fall  In  obedience  to  M.  R.  Co.  117  TJ.  6.  434  (39:  963):   Wallatt  t. 

the  same  general  principles  of  law  and  equity  Loomit.  97  U.  8.  148  (84:  885). 

governing  any  other  indebtedness.  Car  rentals  during  the  receivership  are  en- 

C^wft'<  Co.  v.  Arkan*a»  0.  B.    Co.   15  Fed.  titled  to  priority  over  mortgage  IndebtedneM. 

Bep.  49;  Union  T.  Co.  v.  lUinoit  R.  Go.  117  Kin*man  v.  Parkhttrtt,  B9  U.  S.  18  How. 

U.  a.  484  (29:  963).  389  (15:  885);   The  VaniUrbitt,  78  U.  B.  6  WalL 

These  appellees  are  not  entitled  to  alien  upon  335(18:  838);  Fntdick  v.  SehaU,  99  U.  8.  239. 
the  fund  arising  from  the  foreclosure  sales  of  240  (25:  339);  H(tie  v.  Fro§t.  00  U.  8.  889  (29: 
the  railroad,  prior  lo  the  lien  of  the  flrst-mort-  419);  Vnion  T.  Co.  v.  Souther,  107  U.  8.  691 
gage  bonds,  for  the  use  of  tbeir  equipment  by  [37:  4SSi;  Burnham  v.  Boteen,  111  U.  8.  77V 
Uie  receivers.  Their  rlaims  are,  in  law  and  [28:  696);  Myer  v.  Car  Co.  103  U.  8. 1(28:  59); 
equity,  inferior  and  aulmrdinate  to  the  lien  of  Barton  r.  Barbour,  104  U.  E  186  (84:  678). 
the  flrst  mortgage  bonds  upon  the  entire  pro- 
ceeds of  sale.  Mr.  Juttiet  Brawar  delivered  the  opinion    [BO] 

Huidekoper  v.  Hindclry  Loeemotir*   Worki,  ot  the  court : 

99  U.  8.  236,  260  (25:  344,  843);  Bumham  v.  These  cases  were  argued  and  are  oouidered 
Mff  US  V,  8. 
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together,  thequestions  involved  being  similar, 
and  growing  out  of  the  same  foreclosure  suits. 
In  a  general  way  it  may  be  stated  that  they 
arise  between  a  purchaser  at  foreclosure  sales 
of  certain  railroad  property  and  intervening 
creditors.  The  initial  question  is  as  to  the 
right  of  appellant,  the  purchaser,  to  his  ap- 
peal. It  IS  urged  that  a  purchaser  at  a  sale 
under  a  decree  has  no  right  to  appeal  from 
its  terms.  He  takes  under  it.  His  purchase 
is  a  voluntary  act,  and,  coming  in  voluntarily 
to  take  under  a  decree,  he  may  not  challenge 
that  under  which  he  takes.  The  contention 
of  appellant  is  that  his  attitude  is  not  thus 
limited ;  that  his  appeal  is  not  from  the  de- 

J  cree  of  sale  under  which  he  purchased,  but 
from  orders  made  thereafter  respecting  his 
bid,  the  modes  of  payment  thereof  and  the 
debts  to  which  it  should  be  applied,  matters 
in  which  he  was  interested,  and  in  respect 
to  which,  by  the  terms  of  the  decree  of  sale, 
be  was  given  a  right  of  appeal ;  and  that  such 
right  springs  not  alone  from  the  grant  of  the 
right  of  appeal,  but  also  from  his  relations 
to  the  matters  determined  and  adjudged  in 
these  subsequent  proceedings,  and  by  the  final 
decree.  For  a  correct  solution  of  this  ques- 
tion a  statement  more  in  detail  of  the  facts  is 
essential. 

Decrees  of  foreclosure, — for  there  were  sep- 
arate divisions,  the  Toledo  and  the  St.  Louis 
divisions,  separate  suits,  and  several  mort- 
gages,— were  entered  on  the  12th  day  of  No- 
vember, 1885.  It  is  sufficient,  however,  to  no- 
tice the  proceedings  in  one,  for  there  was  no 
substantial  difference  between  the  cases.  It 
contained  these  provisions :  **The  complain- 
ants herein  and  the  purchaser  or  purchasers  at 
the  foreclosure  sale  under  this  decree  reserve 
the  right  to  appeal  from  any  orders  and  final 
decrees  made  by  the  court,  directing  and  de- 
creeing the  payment  of  claims  and  debts 
found  and  determined  and  adjudged  and  de- 
creed to  be  due  and  payable  as  court  and  re- 
ceiver's indebtedness,  and  to  be  prior  and 
superior  in  equity  to  the  lien  of  said  first 
deed  of  trust  and  mortgage  herein  and  here- 
by foreclosed,  if  they  shall  be  so  advised." 
''in  making  payment  of  any  surplus  of  said 
purchase  money  left,  after  full  pavment  of 
the  court  and  receiver's  indebtedness,  the 
purchaser  or  purchasers  shall  be  allowed  to 
pay  said  surplus  in  the  bonds  and  coupons 
to  which  the  same  may  be  applicable,  as 
hereinabove  provided,  each  such  coupon  and 
bond  being  received  by  the  master  for  such 
sum  as  theholder  thereof  is  entitled  to  receive 
onder  the  distribution  herein  provided  and 
according  to  the  priorities  herein  adjudged." 
So  that  by  the  decree  the  bidders  at  the  sale 
were  notified  in  advance  of  their  right  to  be 
beard,  both  in  the  trial  and  appellate  courts, 
upon  the  question  of  what  amounts  should  be 
paid  to  intervening  creditors  and  what  in  the 
bonds  secured  by  the  mortgages.  Common 
experience  is  that  intervening  claims  have  to 
be  paid  in  cash,  while  the  mortgage  bonds 

]    of  a  defaulting  and  insolvent  corporation  are 

Soerally  purchasable  much  below  par.  In 
is  case  the  enormous  disproportion  between 
the  amount  of  outstanding  bonds  and  the  value 
ot  the  property  suggests  that  those  bonds 
must  have  been  purchasable  at  a  very  low 

ite  0.  s. 


price:  and  therefore  that  the  question  of 
the  amount  of  intervening  claims  finally  to 
be  charged  upon  the  property  was  a  matter 
affecting  materially  the  interests  of  the  pur- 
chaser, and  the  right  to  be  heard  upon  it, 
one  which  would  largely  determine  the 
amount  of  his  bid. 

Further,  on  February  28,  1886,  when  the 
master  had  reported  upon  the  intervening 
claims,  the  appellant,  among  others,  filed  ex- 
ceptions to  that  report,  in  the  following 
words:  "Come  now  James  M.  Quigley, 
Charles  T.  Harbeck,  John  McNab,  Halsey  J. 
Boardman  and  Warren  D.  Hobb,  complainants 
in  said  causes,  and  committees  representing 
bondholders  holding  bonds  securea  by  mort- 
gages on  said  railroad  and  property  in  said 
causes  involved,  and  the  Central  Trust  Com- 
pany, trustee  in  the  mortgages  in  said  causes 
foreclosed,  and  Silvester  H.  Eneeland,  pur- 
chaser of  said  railroad  and  property  sold  at 
foreclosure  sale  under  decrees  rendered  and  en- 
tered in  said  above-entitled  causes,  and  owner 
of  and  trustee  for  a  vast  majority  of  said  mort- 
gage bonds,  and  now  except  to  each  and  every 
of  the  master's  findings  and  report  herein ; 
and  said  complainants,  and  said  purchaser, 
for  their  exceptions,  assira  the  following 
causes."  And  in  the  final  decree  thereon  the 
exception  and  allowance  of  appeal  are  stated 
as  follows :  "To  this  decree  the  said  Sylves- 
ter H.  Kneeland,  as  purchaser  and  trustee 
representing  the  first-mortc^age  bondholders 
on  said  entire  line  of  railroad,  concerning 
both  divisions  from  Toledo,  Ohio,  to  East  St. 
Louis,  Illinois,  now  excepts  and  prays  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  which  is  granted  to  operate  as  a  su- 
persedeas on  giving  bond  in  the  sum  of  two 
nundred  thousand  oollars,  which  is  now  filed, 
with  the  American  Surety  Company  of  New 
York  as  surety,  and  the  same  is  approved 
by  the  court,  the  court,  however,  reserving 
the  right  to  resume  possession  of  the  prop- 
erty on  the  terms  mentioned  in  the  order  con- 
firming the  sale  and  approving  the  deed." 

It  appears  also  that  in  the  early  part  of 
these  foreclosure  proceedings  a  committee, 
consisting  of  James  M.  Quigley  and  others, 
was  appointed  to  represent  the  bondholders, 
with  authority  to  employ  agents,  etc.  This 
committee,  by  leave  of  the  court,  was  made 
co-complainant.  It  is  stated  by  counsel 
(though  that  fact  does  not  appear  in  the  record) 
that  a  contract  between  thiscommitteeand  Mr. 
Kneeland,  with  reference  to  a  purchase  in 
the  interest  and  for  the  benefit  of  the  bond- 
holders, was  presented  to  the  court  at  the  time 
of  signing  the  decree  of  sale ;  and  that  it  was 
upon  that  that  the  provision  reserving  an  ap- 
peal to  the  purchaser  was  inserted.  While  no 
such  agreement  is  found  in  ^e  record  and 
therefore  cannot  be  a  subject  of  considera- 
tion, yet  obviously  the  language  in  the  de- 
cree of  foreclosure,  as  well  as  that  of  con- 
firmation, suggests  that  something  of  the 
kind  must  have  been  presented  to  the  atten- 
tion of  the  court.  Upon  these  facts  can  the 
appellant's  ri^ht  to  an  appeal  be  sustained? 

It  was  adjudged  in  Blossom  v.  Milwaukee  <j& 
a  R.  Ci?.,  ftSU.  S.  1  Wall.  656  [17 :  678],  that 
a  bidder  at  a  marshal's  sale  makes  himself 
thereby  so  far  a  party  U>  t&i<&  v^qo^k^Vt^^b^  ^^^^ 
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for  some  purposes  he  has  a  right  of  appeal. 
It  was  said  by  Mr.  Justice  Miller,  in  the  opin- 
ion of  the  court,  that  ''it  is  certainly  true 
that  he  cannot  appeal  from  the  original  de- 
cree of  foreclosure,  nor  from  any  other  order 
or  decree  of  the  court  made  prior  to  his  bid. 
It,  however,  seems  to  be  well  settled  that,  after 
a  decree  adjudicating  certain  rights  between 
the  parties  to  a  suit,  other  persons  having  no 
previous  interest  in  the  litigation  may  become 
connected  with  the  case,  in  the  course  of  the 
subsequent  proceedings,  in  such  a  manner  as 
to  subject  them  to  we  jurisdiction  of  the 
court  and  render  them  liable  to  its  orders ; 
and  that  they  may  in  like  manner  acquire 
rights  in  regard  to  the  subject  matter  of  the 
litigation,  which  the  court  is  bound  to  pro- 
tect. "  **  A  purchaser  or  bidder  at  a  master's 
sale  in  chancerjT  subjects  himself  quoad  hoc 
to  the  iurisdiction  oi  the  court,  and  can  be 
compelled  to  perform  his  agreement  specifi- 
cally. It  would  seem  that  ne  must  acquire 
a  corresponding  right  to  appear  and  claim, 
at  the  hands  of  the  court,  such  relief  as  the 
rules  of  equity  proceeding^  entitle  him  to. " 
94]  It  follows  from  this  decision  that  his  right 
of  appeal  must  extend  to  all  matters  adjudi- 
cated after  his  bid,  which  affect  the  terms 
of  that  bid,  or  the  burdens  which  he  assumes 
thereby,  and  which  are  not  withdrawn  from 
his  challenge  by  the  terms  of  the  decree 
under  which  he  purchases.  If  by  the  decree 
the  sale  is  to  be  made  subject  to  certain  con- 
ditions, the  purchaser  aojuires  no  right  to  be 
heard  as  to  those  conditions,  either  in  the 
trial  or  appellate  courts.  Such  was  the  ruling 
in  Srvoann  v.  Wright,  110  U.  8.  690  [28 :  252] ,  in 
which  it  was  adjudged  that,  where  a  decree 
directed  that  a  sale  should  be  made  subject 
to  liens  established  or  to  be  established,  on 
references  previously  had  or  then  pending 
before  a  master,  a  purchaser  at  such  sale 
would  not  be  heard  either  in  the  trial  or  ap- 

Fiellate  court  to  dispute  the  validity  of  the 
iens  thus  established.  This  ruling  was 
placed  distinctly  on  the  ground  that  by  the 
very  terms  of  the  decree  the  purchaser  was  to 
take  the  chances  of  the  allowance  of  all  the 
claims  then  pending,  and  therefore  their  va- 
lidity and  extent  was  a  matter  simply  between 
the  claimants  and  the  parties  to  the  mort- 
gage ;  but  the  contingency  now  presented  was 
foreshadowed  in  the  opinion,  for  it  says: 
**  If  the  court  had,  in  the  decree  of  sale,  re- 
served to  the  purchaser,  although  not  a  party 
to  the  proceedings,  the  right  to  appear  and 
contest  any  alleged  liens  then  under  exami- 
nation, and  therefore  not  established  by  the 
court,  an  entirely  different  question  would 
have  been  presented.  But  no  such  reserva- 
tion was  made ;  and  the  purchaser  was  re- 
quired, withoutqualification,  to  take  the  prop- 
erty, upon  confirmation  of  the  sale,  subject 
to  the  liens  already  established,  or  which 
might  on  pending  references  be  established, 
as  prior  and  superior  to  the  liens  of  the 
flrst-mortffage  bondholders.'' 

The  rignt  of  purchasers  at  a  foreclosure 
sale  to  be  heard  on  the  question  of  compen- 
sation to  trustees  and  others,  both  in  the  trial 
and  appellate  courts,  was  afilrmed  in  ^il- 
liams  V.  Morgan,  111  U.  8.  684  [28:  559], 
when,   as  in  that  case,  by  the  terms  of  the 


decree,  the  amount  of  such  compensation 
placed  an  additional  burden  upon  the  pur- 
chasers. The  case  of  Swann  v.  Wright,  tupra, 
was  referred  to  in  the  opinion,  and  distin- 
guished on  the  ground  of  the  express  provis* 
ions  in  the  decree  as  to  the  teams  of  sale. 
See  also  Stuart  v.  Gay,  127  U.  8.  518  [83 : 
191]  ;  Central  Trust  Co.  v.  Orant  Locamativ§ 
Works,  185  U.  8.  207  [84 :  971 .  Deducibla 
from  these  authorities,  as  applicable  to  the 
facts  in  this  case,  and  supported  by  sound  rea- 
sons, are  the  following  propositions :  First. 
A  party  bidding  at  a  foreclosure  sale  makes 
himself  thereby  a  part^  to  the  proceedinga, 
and  subject  to  the  jurisdiction  of  the  court 
for  all  orders  necessary  to  compel  the  per- 
fecting of  his  purchase,  and  with  a  ri^ht  to 
be  heard  on  all  (Questions  thereafter  arising, 
affecting  his  bid,  which  are  not  foreclose 
by  tiie  terms  of  the  decree  of  sale,  or  are  ex- 

Sressly  reserved  to  him  by  such  decree, 
econdlv.  Where  not  concluded  b^  the  terms 
of  the  aecree  any  subsequent  rulings  which 
determine  in  what  securities,  of  diverse  value, 
his  bid  shall  be  made  good,  are  matters 
affecting  his  interests,  and  in  which  he  has 
a  right  to  be  heard  in  the  trial  court,  and 
by  appeal  in  the  appellate  court.  In  the 
case  at  bar,  it  is  obvious  that  the  amount 
of  intervening  claims  to  be  subsequently  al- 
lowed was  a  matter  affecting  the  interests  of 
the  purchaser,  and  in  terms  reserved  to  him 
by  the  decree  of  sale.  Supplementing  and 
strengthening  this  right,  reserved  and  sub- 
stantial, is  uie  recital  in  the  allowance  of 
the  appeal  that  the  party  purchasing  is  him- 
self a  bondholder,  and  trustee  and  represen- 
tative of  the  other  bondholders;  which,  if 
not  conclusive  as  to  the  extent  of  interest  in 
the  litigation,  is  not  to  be  ignored  as  whollj 
a  matter  of  surplusage,  but  ought  to  be  as- 
sumed as  correct ;  and  which  is  not  to  be 
disrej?arded  simply  because  the  evidences  of 
that  ract  are  not  preserved  in  the  record. 

These  conclusions  compel  an  inquiry  as  to 
the  validity  of  the  adjudications  in  respect  to 
the  intervening  claims.  They  were  for  tho 
rental  of  rolling  stock,  and  our  examination 
must  therefore  proceed  to  the  facts  upon 
which  the  adjudications  were  made :  This 
rolling  stock  was  obtained  by  the  railroad 
company,  a  consolidated  corporation,  from 
certain  manufacturers,  the  appellees  herein, 
on  contracts  of  purchase.  These  in  form 
were  leases,  but  in  substance,  and  properly 
so  adjudged,  were  contracts  of  purchase,  re- 
serving title  in  the  vendors  until  after  the 
payment  of  certain  annual  sums,  called 
rents,  and  with  the  right  to  retake  pos- 
session on  default  in  payment.  Full  pay- 
ment of  the  purchase  price  was  never  niade. 
The  first  bills  under  which  the  receiver 
was  appointed  were  filed  August  1,  1888, 
by  a  judgment  creditor.  The  trustees  in 
the  several  mortgages  were  made  parties  to 
these  bills.  They  entered  their  appearance, 
and,  neither  objecting  nor  consenting,  the 
receiver  was  appointed.  Such  receivership 
was  continued  four  months  and  until  De- 
cember 1,  1883,  at  which  time  bills  wers 
filed  by  the  trustees  for  the  foreclosure  of 
their  mortgages  and  a  receiver  was  appointed 
thereimder.    The  first  inquiry  presented  is 
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whether  rentals  for  such  period  were  prop- 
«rly  given  priority  over  the  mortgage  debts. 
That  question  must  be  answered  in  the 
negative.  It  is  important  to  note  these 
facts :  First.  This  case  is  not  embarrassed  by 
■any  matter  of  surplus  earnings,  for  it  ap- 
pears beyond  any  possibility  of  doubt  that, 
from  the  time  of  the  purchase  of  this  rolling 
stock  to  the  time  of  the  final  disposition  of 
these  cases,  the  receipts  did  not  eaual  the 
operating  expenses.  Tnerewas  no  diversion 
of  the  current  earnings,  either  to  the  pay- 
ment of  interest  or  the  permanent  improve- 
ment of  the  property.  In  fact,  but  little 
interest  was  ever  paid  on  the  bonds.  8t, 
LauU,  A,  dbT.  U.A  Co,  v.  Cleveland,  C  C.  <fc 
/.  B.  Co.  125  U.  8.  658.  678  [81 :  883,  887]. 
Second.  The  receivership  was  at  the  instance 
of  a  jud^ent  creditor,  and  was  with  a  view 
of  reaching  the  surplus  earnings  for  the  sat- 
isfaction 01  his  debt.  It  was  not  at  the  in- 
stance of  mortgagees,  nor  were  they  seeking 
foreclosure  of  their  mortgages.  They  were 
asking  nothing  at  the  hanas  of  the  court. 
They  were  not  asking  it  to  take  charge  of 
the  property,  or  thus  impliedly  consenting 
to  its  management  of  the  property  for  their 
benefit.  Third.  This  rolling  stock  was  not 
included  in  the  sale,  but  was  returned  to  the 
intervcnors  upon  orders  entered  prior  to  the 
decree  of  sale.  So  that  only  that  property 
was  sold  which  was  covered  by  mortc^ages 
executed  prior  to  any  contract  with  the  inter- 
venors  with  respect  to  rolling  stock,  and  it 
Is  the  proceeds  of  this  sale  which  the  inter- 
yenors  are  seeking  to  appropriate.  They 
cannot  say  that  their  property  was  sold,  or 
that  by  such  fact  theV  have  an  interest  in 
r]  the  proceeds  of  sale.  Fourth.  The  sale  real- 
ized only  a  small  proportion  of  the  mort- 
gage debts.  There  was  no  surplus  above  the 
mortgages  for  distribution  to  the  intervenors 
or  among  general  creditors.  In  fact,  only  a 
small  fraction  of  the  mortgage  debt  was  real- 
ized. Fifth.  During  these  four  months  no 
demand  for  possession  or  rental  was  made  of 
the  receiver  by  any  of  the  intervenors,  or 
anyone  for  them,  with  the  single  exception 
of  what  may  be  known  as  the  **  Grant*' 
claims,  and  in  respect  to  them  the  demand 
for  possession  was  met  by  refusal  on  the  part 
of  the  receiver  and  a  proposition  for  pur- 
chase at  the  unpaid  portion  of  the  purchase 
price,  which  proposition  was  accepted  by 
such  intervenors,  but  never  finally  carried 
into  effect. 

Upon  these  facts  we  remark,  first,  that  the 
appointment  of  a  receiver  vests  in  the  court 
no  absolute  control  over  the  property,  and  no 

f;eneral  authority  to  displace  vested  contract 
iens.  Because  in  a  few  specified  and  lim- 
ited cases  this  court  has  declared  that  unse- 
cured claims  were  entitled  to  priority  over 
mortgage  debts,  an  idea  seems  to  have  ob- 
taincKd  that  a  court  appointing  a  receiver  ac- 
quires power  to  give  such  preference  to  any 
general  and  unsecured  claims.  It  has  been 
assumed  that  a  court  appointing  a  receiver 
could  rightfully  burden  the  mortgaged  prop- 
arty  for  the  pavment  of  any  unsecured  in- 
debtedness. Indeed,  we  are  advised  that 
aome  courts  have  made  the  appointment  of  a 
receiver  conditional  upon  the  payment  of  all 
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unsecured  indebtedness  in  preference  to  the 
mortgage  liens  sought  to  be  enforoed.  Can 
anything  be  conceived  which  more  thoroughly 
destroys  the  sacrcdness  of  contract  obliga- 
tions? One  holding  a  mortgage  debt  upon 
a  railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested  and 
contracted  priority  as  the  holder  of  a  mort- 
gage on  a  farm  or  lot.  So,  when  a  court  ap- 
points a  receiver  of  railroad  property,  it  has 
no  right  to  make  that  receivership  condi- 
tional on  the  payment  of  other  than  those  few 
unsecured  claims  which,  by  the  rulings  of 
this  court,  have  been  declared  to  have  an 
equitable  priority.  No  one  is  bound  to  sell 
to  a  railicoad  company  or  to  work  for  it,  and 
whoever  has  dealings  with  a  company  whose 
property  is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  its  personal  r  9^ 
responsibility,  and  not  in  expectation  of  sub- 
sequently displacing  the  priority  of  the  mort- 
gage liens.  It  is  me  exception  and  not  the 
rule  that  such  priority  of  liens  can  be  dis- 
placed. We  emphasize  this  fact  of  the  sacred- 
nessof  contract  liens,  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable  powers, 
has  unlimited  discretion  in  this  matter  of  the 
displacement  of  vested  liens.  St.  Louis,  A.dt 
T.  H.  R.  Co.  V.  Cleveland,  C.  C.  d  I.  R.  Co. 
125  U.  S.  658-678|;dl :  882-887].  So  that  these 
intervenors  acquired  no  right  of  priority  by 
virtue  of  their  antecedent  contracts  of  sale. 

But  it  is  urged,  and  with  force,  that  the  court 
did  not  allow  contract  price,  but  only  rental ; 
and  the  question  is  asked.  May  a  court, 
through  its  receiver,  take  possession  of  prop- 
erty and  pay  no  rental  for  it?  If  it  may 
legitimately  compel  the  operation  of  the 
railroad  in  the  hands  of  its  receiver,  in  order 
to  discharge  Hie  obligations  of  the  company 
to  the  public,  may  it  not  also,  and  must  It 
not  also,  burden  that  receivership  and  the 
property  in  charge  of  the  receiver,  with  all 
the  expenses  connected  with  the  operation  of 
the  road,  together  with  reasonable  rentals 
for  the  property  used  and  necessary  for  the 
operation  of  the  road?  As  to  the  general  an- 
swer to  these  inquiries,  we  have  no  doubt.  A 
court  which  appoints  a  receiver  acc^uires,  by 
virtue  of  that  appointment,  certain  rights 
and  assumes  certain  obligations,  and  the  ex- 
penses which  the  court  creates  in  discharge 
of  those  obligations  are  burdens  nccessariTy 
on  the  property  taken  possession  of,  and  this 
irrespective  of  the  question  who  may  be  the 
ultimate  owner,  or  who  may  have  the  pre- 
ferred lien,  or  who  may  invoke  the  receiver- 
ship. So  if,  at  the  instance  of  any  party 
rightfully  entitled  thereto,  a  court  should 
appoint  a  receiver  of  property,  the  same  be- 
ing railroad  property,  and  therefore  under 
an  obligation  to  the  public  of  continued 
operation,  it,  in  the  administration  of  such 
receivership,  might  rightfully  contract  debts 
necessary  for  the  operation  of  the  road,  either 
for  labor,  supplies  or  rentals,  and  make  such 
expenses  a  prior  lien  on  the  property  itself; 
and  it  is  in  reliance  on  this  general  proposi- 
tion that  the  intervenors  insist  on  an  affirm- 
ance of  the  decree. 

But  as  against  this  we  are  cohf routed  with    [99] 
these  facts :    The  court  never  made  any  order 
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for  the  rental  of  this  rolling  stock,  and  the 
situation  of  all  the  parties  during  this  four 
months'  receivership  was  this :  The  railroad 
company,  with  its  franchises  for  building 
and  operating  a  railroad,  was  in  equity, 
whatever  may  have  been  the  location  of  the 
legal  title,  the  owner  of  realty,  subject  to 
certain  fixed  mortgage  indebtedness,  and  of 
personalty,  the  rolling  stock  in  question,  sub- 
ject to  certain  fixed  liens.  The  creation,  in 
the  first  instance,  of  those  liens  gave  to 
neither  lien-holder,  as  a^inst  the  other, 
priority  in  payment  otherwise  than  in  respect 
to  Uie  property  specially  charged  with  those 
liens.  The  holder  of  the  lien  on  the  real 
estate  could  not  insist  that  both  the  real  estate 
and  the  personalty  should  be  subjected  to 
the  payment  of  his  debt,  before  payment  to 
the  nolder  of  the  lien  on  the  personalty  of 
his  claim,  out  of  the  proceeds  of  its  sale. 
Neither,  on  the  other  hand,  could  the  holder 
of  the  lien  on  the  personalty  insist  that  his 
lien  should  be  first  paid  out  of  any  proceeds 
of  the  realty.  Each  was  limited  to  his 
priority  of  rieht  on  the  property  on  which 
his  lien  rested.  Under  those  circumstances, 
neither  the  holder  of  the  lien  on  the  real  or 
the  personal  property  moving  in  the  premises, 
a  general  creditor  of  the  common  debtor  in- 
voked for  the  payment  of  his  debt  the  inter- 
vention of  a  court  of  equity  and  the  possession 
of  all  the  property  charged  with  these  two 
liens,  and  its  operation  with  a  view  to  the 
col  lecti  on  of  his  unsecured  claim.  The  opera- 
tion of  the  road  during  that  receivership  did 
not  pay  the  operating  expenses.  May  the 
holder  of  a  lien  on  the  real  estate  insist  that 
the  deficiency  be  charged  to  the  holder  of  ^e 
lien  on  the  personalty,  or  that  the  latter  shall 
become  liable  to  the  former  for  the  rental  of 
its  property?  Unquestionably  not.  Neither 
lien-holder  asking  the  aid  of  the  court,  no 
obligation  was  assumed  by  either  in  respect 
to  the  management  of  the  property  as  against 
the  other.  If  the  operation  of  me  property 
seized  by  the  receiver  did  not  result  in  the 
payment  of  the  operating  expenses,  and  the 
common  debtor  was  unable  to  pay,  the  bur- 
den of  the  deficiency  is  as  properly  cast  upon 
the  holder  of  a  lien  upon  the  personalty  as 
[100]  upon  the  holder  of  a  lien  upon  the  realty; 
and  when  the  court,  in  the  administration  of 
the  receivership,  thereafter  returns  the  per- 
sonalty to  the  holder  of  the  liens  upon  it, 
such  lien-holder  must  be  content  to  be  re- 
lieved from  any  burden  for  a  pro  rata  ^are 
of  the  deficiency,  and  has  no  equity  to  claim 
that  he  shall  be  not  only  thus  relieved,  but 
that  he  may  also  charge  upon  the  realty,  to 
the  detriment  of  the  lien-h(Hder  thereon,  ooth 
the  entire  burden  of  the  deficiency  and  com- 

gsnsation  to  him  for  the  use  of  his  property, 
ence  it  follows  that  neither  by  reason  of  a 
contract  of  purchase  of  the  rolling  stock,  nor 
by  its  use  for  four  months  at  the  instance  of 
a  general  creditor,  was  any  burden  cast  upon 
the  holder  of  a  lien  upon  the  real  estate  for 
the  nonpayment  of  sudi  contract  price  or  the 
rental  value.  The  court  therefore  erred  in 
charging  rental  value  of  the  rolling  stock 
during  those  four  months  as  a  prior  lien 
upon  the  realty. 
On  the  Ist  of  December,  1888^  however, 

SS4 


the  situation  was  changed.  At  that  time  the 
mortgagees  upon  the  realty  commenced  8ail» 
to  foreclose  their  mortgages,  and,  at  their 
instance,  a  receiver  was  appointed  for  all  tte 
property,  both  real  and  personal.  In  re- 
spect to  the  question  here  involved,  the  cu» 
is  as  though  this  was  the  commencement  of 
judicial  proceedings ;  and  in  that  respect  the 
attitude  is  this:  The  railroad  company 
owned  real  and  personal  property,  each  sub- 
ject to  a  separate  lien.  The  holder  of  th» 
lien  upon  the  realty  commences  suit  to  fore- 
close its  lien,  and  asks  the  court  to  take  pos- 
session, through  its  receiver,  of  both  the 
real  and  personal  property.  In  the  latter  it 
had  a  remote  interest,  though  subordinate  to 
existing  liens.  The  court,  responding  to  it» 
demands,  takes  possession  of  all  the  prop- 
erty, real  and  personal.  Now,  when  the 
holder  of  a  first  lien  upon  the  realty  alone 
asks  the  court  of  chancery  to  take  possession 
not  only  of  the  real  but  also  of  personal 
property  used  for  the  benefit  of  the  real, 
that  application  is  a  consent  on  its  part  that 
the  rental  value  of  the  personalty  thus  taken 
possession  of  and  operated  for  the  benefit  of 
the  realty  shall  be  paid  in  preference  to  its 
own  claim.  The  proposition  is  a  simple  one. 
The  application  may  not  be  a  consent  that 
the  contract  price  oi  the  personalty  shall  be 
paid  in  preference  to  his  lien ;  but  it  certainly  [ 
IS  a  consent  that  the  rental  value  of  that  per- 
sonalty, during  the  time  of  the  possession  bj 
the  receiver  appointed  at  his  instance,  may 
have  priority  to  his  claim.  If  the  holder  of  a 
lien  upon  tiie  realty  does  not  think  that  the 
continued  possession  of  the  personalty  is  % 
benefit  to  his  lien,  he  should  simply  omit  the 
personalty  from  his  bill,  and  ask  the  court  to 
take  possession  of  the  realty  alone.  But 
either  because  he  believed  that  the  posses- 
sion of  the  personalty  was  necessary  for  the 
operation  of  the  railroad,  and  the  security 
of  his  claim ;  or  else  because,  by  virtue  A 
his  secondary  right,  he  expectea  to  pay  for 
the  i>ersonalty  and  retain  both  the  personalty 
and  the  realty, — he  has  had  the  court  take 
possession  of  both  by  its  receiver ;  and  by  that 
act,  although  subseauently  the  personalty 
was  retumml  to  the  holder  of  the  lien  upon 
it,  he  consented  to  the  payment  of  reasonable 
rental  pending  the  receiver's  possession.  The 
conclusion  is  irresistible  that  under  the  cir- 
cumstances reasonable  rental  value  was  prop- 
erly allowed  as  a  prior  claim  to  the  mort- 
gage indebtedness.  Indeed,  we  do  not  under- 
stand that  counsel  for  appellant  seriously 
contest  this  proposition.  Their  contention 
substantially  is  that  the  basis  of  such  rental 
value  was  wrong ;  that  the  rental  should  only 
be  on  the  basis  of  actual  use — the  ''milage 
system, "  as  it  is  known  in  railroad  parlance ; 
that,  in  fact,  the  railroad  company  had  so- 
quired  too  much  rolling  stock,  and,  so 
averaging  it,  the  milage  was  quite  sinall ; 
whereas  Uie  master,  as  approved  oy  the  oouit^ 
fixed  the  rental  not  at  actual  milaee,  but  si 
a  reasonable  value  irrespective  of  tne  actual 
use.  We  think  that  the  decision  of  the  court 
was  right.  The  initiative  in  the  matter  was 
taken  by  the  trustees.  They  asked,  by  their 
bill,  that  the  court  take  possession  of  all  the 
personalty.    If   move  was  taken  possession 
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of  than  was  needed,  it  was  their  mistake. 
The  court  is  not  to  be  assumed    to  be  an  ex- 
perienced railroad  manager,  know inc^  exactly 
the  amount  of  rolling  stock   needed  for  the 
operation  of  tiie  road.    It  may  justly  assume 
that  what  had  been  contracted  for  was  nec- 
essary, and  if  the  trustees  ask  that  all  may  be 
taken  possession  of,  it  may  act  upon  that  as 
a  declaration  that  all  is  necessary,  and  that 
(^11^     rental  value  is  to  be  paid  for  all.    Theirs  is 
^1    the  inquiry,  and  not  the  court's.    It  is  a  mis- 
take io  suppose  that  their  duties  in  respect 
to  the  foreclosure   proceedings  are  formal, 
merely,    or  limited  to  the   employment  of 
counsel  and  the  handling  of  securities.    They 
assume  all  the  obligations  of  a  party  to  the 
>uit.    They  are  charged  with  the  care  of  the 
entire  mortgage  interest.    They  ask  and  re- 
ceive large  allowances  for  caring  for  that  in- 
terest ;  and  it  is  a  part  of  their  auty  to  make 
examination   and  become  full^  informed  in 
respect  to  the  property,  its    liens,  what   is 
needed  for  its  operation,  and  what  can  pru- 
dently and  safely  be  dispensed  with.     Upon 
5ucli  information  their  application  should  be 
based.    It  is  true  the   court  is  not  concluded 
2>jr   ^heir  representations ;  but  its  information 
is  ixaUie  first  instance  derived  therefrom,  and 
it      znay  and  does  generally  act  upon  them ; 
and   its  action,  based  on  them,  must  be  held 
to  l>e  conclusive  so  far  as  concerns  the  interest 
***^'^'    represent,  in  respect  to  all  liabilities 
obligations  flowing  from  the  possession 
receiver.    Whatever  action  the  court  may 
hereafter,  on  information  furnished  by 
^^ceiver,  or  by  them,  or  otherwise,  in  re- 
•P|?^*   to  the  property  not  primarily  charge- 
JJ"*^  '^^ith  their  hen,  its  flrst  action  is  the  rec- 
^^•^ition  of  the  validity  of  their  application ; 
•J^<1   tlic  taking  possession  of  all  the  property 
r^^^y   name  is  m  reliance  upon  their  represen- 
^trioxi  that  all  is  needed  for  the  operation  of 
^®  I'^ilroad  and  that  they  consent  either  to 
^■^  I>^ymcnt  of  the  unpaid  purchase  price  of 
z^y    I>roperty  thus  taken  possession  of,  or  a 
^^^ooaWe    rental  for  the  use  of  the  same. 
ij^^^^ider  for   a  moment  the   ordinary  expe- 
^exio^  of  railroad  building,  as  developed  in 
!^  st;ory  of  this  case.    The  franchise  is  ac- 
^^**"<e^,  the  corporation  organized  and  a  flrst 
^~^*^^rage    placed   upon  the   property,  with 
lj^^.     xisual  ^after-acquired  property*  clause 
-^    r^-      The  construction  of  the  railroad  pro- 
;  it  is  finished ;  rolling  stock  is  neces- 
and  the  corporation  acquires  it  under 


gi^^^^^  to  know  that  the  roTling  stock  is  held 

j^  ^3^ct  to  the  liens  attending  its    purchase. 

of  ^^^  t^®  court  to  take  possession  not  alone 

Ij^  ,^^«  realty,  but  also   of  the  rolling  stock 

31   no^  acquired  and  held.    The  application  is 

*   Sfct-     desisted.    The  court   is  ignorant  of  the 

-^-j^^^Otv  of  the  enterprise ;   it  sustains  the  ap- 

jLJj^tion  and  appoints  a  receiver,  and   the 

-^if*.xig  stock  is  taken  possession  of  by  that 

^^^i'ver.    Can   it  be  held  that  such  posscs- 

v^.    taken  at  the  instance   of  the   trustee, 

rj*^  no  burden  on  the  road,  either  for  the 

^^^^ase  price  or  rental  prior  to  the  claim  of 

Y^     original    mortgage?    Can  the   trustee, 

»wcil)ly,  through  the   power  of  the  court, 


compel  an  appropriation  of  this  rolling  stock 
for  the  benefit  of  the  property  subject  to  its 
lien  without  compensation?  Does  not  its 
application  for  possession  carry  with  it  an 
assent  that  rental  for  such  rolling  stock  shall 
be  first  paid,  as  one  of  the  expenses  of  the  re- 
ceivership which  it  has  invoked?  But  one 
answer  can  be  made  to  this  inquiry,  and 
that  is  that  its  application  is  a  consent  to  the 
payment  of  reasonable  rental  during  tlie  pos- 
session of  the  receiver— a  rental  not  based 
upon  the  use  actually  made  by  the  receiver, 
but  on  Uie  ordinary  value  of  the  rental  of 
such  property.  So,  although  it  may  be  true, 
as  claimed  by  counsel,  that  more  was  taken 
possession  of  than  was  needed,  and  that  there 
was  only  a  limited  use  of  each  car  and  engine, 
yet  the  case  is  to  be  taken  as  tnouffh  all  were- 
needed  and  full  use  made  of  all;  and  that 
sum  which  would  be  reasonable  rental  value 
for  such  use  should  be  paid.  Such  value  is 
not  to  be  determined  by  the  amount  of  actual 
use,  but  by  what,  in  the  first  instance  and 
before  the  use  had  been  had,  would  be  ad- 
judged a  reasonable  rental  value.  Upon  such 
oasis  no  complaint  can  be  made  of  the  amount 
fixed  by  the  court,  reducing  as  it  did  the 
amount   reported   by    the   master. 

These  are  the  only  matters  which,  by  the 
exceptions  filed  to  the  master's  report  re- 
specting rentals,  were  reserved  for  our  con- 
sideration. Ourconclusion,  Uierefore,  in  the 
two  cases  is  that  the  decree  must  be  re- 
versed, and  the  cases  remanded  with  instruc- 
tions to  strike  out  all  allowances  for  rental 
prior  to  December  1,  1883,  the  time  when  the 
receiver  was  appointed  at  the  instance  of  the 
mortgagees,  and  to  allow  the  rentals  as  fixed 
for  the  time  subsequent  thereto. 

Counsel  for  the  Qrant  claims  expressly 
stated,  in  open  court,  in  his  argument,  that 
in  case  certain  appeals  from  the  Sixth  Cir- 
cuit were  affirmed  there  might  result  a  double 
allowance  to  his  clients,  wnich  they  did  not 
insist  upon.  As  the  details  and  sum  are  not 
clearly  presented,  we  can  only  sav  that  this 
matter  must  be  taken  into  account  in  the  sub- 
sequent disposition  of  the  cases. 

lieversed. 

Mr.  Justice  Bradley  dissents. 
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THE  CITY  OF  MARSHALL,  Appi., 
TEXAS   &   PACIFIC    RAILWAY    COM- 

PANY  BT  AL. 

(See  8.  a  Reporter*!  ed.  806-407.) 

Contract  of  railroad  company  to  establish  its 
terminui  and  machine  ihopi  and  car  ttorks 
at  a  particular  place — construction  ofiame — 
what  i$  a  compliance  with  it — intereati  <]f 
public— **permane7if*  doeenot  mean  **foTever' 
— if  contract  be  perpelval,  equity  cannot  en- 
force it^action  at  law  proper—damagee, 

L    Where  a  dty  donated  its  bonds  and  land  to  a. 
railroad  company  in  consideration  that  the  com- 
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ponj  would  permanently  establish  its  eastern  It  would  be  impracticable,  if  not  Impossible, 

terminus  and  Texas  offloe,  and  establish  and  oon-  for  the  court  to  enforce  specific  performanot 

struot  its  main  machine  shops  and  oar  worlcs,  at  Qf  this  contract,  because  the  acts  to  be  per- 

said  cl^*  to  which  tt>o^~mi«P7  agreed,  the  es-  formed  under  it  are  complicated  and  numerout, 

senoe  of  the  contract  is  that  this^ould  be  done  ^         j^j          j^g  continued  supervision  Iff 

ISaUt^S^S^^SSSSenr"***^  ""'""""^  {he  court  in  ^order  to  render  a  d^  efleS 

chlnrshops  and  car  works  there.  ^ol^.^jf^'l^h  ^%  ^1  ^P^'  V  K'  ^'  }S  ^*"; 

3.  Such  contract  is  satisfied  and  performed  when  839(19:  9..5);  P^f  Chnt^  \0^T.  C^l^f^ 
the  company  establishes  and  keeps  a  depot  and  ^  ^- ^-  f^-  ^^  Ohio  St.  544  ;  Rasa  ▼.  Unton  F. 
sets  in  operation  car  works  and  machine  shops  -"•  ^'  1  Woolw.  2o;  aoum  W<Ue$  IL  Uo,  T. 
and  keeps  them  goiuK  for  eight  years,  and  until  Wyihes,  1  Kay  <&  J.  186,  5  DeG.  M.  &  G.  880; 
the  interests  of  the  company  and  of  the  public  Falhn  ▼.  Missouri  di  M.  R,  Co,  1  Dill.  131; 
demand  the  removal  of  some  or  all  of  these  sub-  PoweU  Duffryn  Steam  Coal  Co,  T.  Taff  Vale  R, 
jects  of  the  contract  to  another  place.  Co,   L.   R.    9  Ch.   881;  Booth  y,  PoUard,  4 

4.  This  was  the  ftalr  meaning  of  the  words  ^'per-  Younge  &  C.  Exch.  81;  Pollard  T.  ClayUm,  1 
manen t  establishment,"  as  there  was  no  Intention,  Kay  &  J.  462. 

at  the  time  of  making  the  contract,  of  removing  Equity  cannot  enforce  performance  of  this 

or  abandoning  them;  the  word  ''permanent"  contract  as  of  a  negative  covenant:  both  the 

does  not  mean  'forever,"  or  existing  forever.  contract  and  the  decree  are  aflarmative,  and  le- 

5.  Butif  the  contract  is  perpetual,  it  is  one  not  to  Q^irg  ^^^  nerformance  of  continuous  aflirai- 
be  enforced  in  equity ;  for  under  a  decree  of  2tiye  acts 

specific  performance  the  court  would  assume  an  i^,.,^,^*     nww»w-i.  ii  aSm   Af.   Pt/77«n/>«  P 

gaged  to  establish  there,  should  be  compensated  ^  J^**-  4l*J  ^'  :lS^T^  ^  ^'  ^'^V:  ^'  ^'tT^  X 

by  a  single  Judgment  in  an  action  at  law,  leaving  H  Kan.  802;  WilUamson  v.  Chicago,  R  I,  dt 

the  company  to  pursue  the  course  which  its  in-  P,  R,   Co.  63  Iowa,  126;  Collins  v.  Plumb,  16 

teiests  and  those  of  the  public  demand.  Yes.  Jr.  454;  CasweU  ▼.  Oibbs,  33  Mich.  881. 

7.   That  thero  is  no  rule  by  which  the  damages  can  The  contract  was  void  as  against   public 

be  estimated  with  precision  is  not  a  conclusive  policy. 

objection  against  a  resort  to  a  court  of  law.  Greenhood,  Pub.  Pol.  823;  Bestor  t.  Wathoi^ 

[No8.  298,  1106.]  60  HI.  188;  Si.  Louis,  J,  d  C.  R,  Co,  ▼.  Mat/ten, 

ArffuedApr.  23,24, 1890,  Decided  May  19, 1890.  -Ji  m.  692;  81,  Joseph  d  D,  C,  R,  Co,  v.  Ryan, 

11  Kan.  602;  Pacific  R,  Co,  ▼.  Seely,  46  Mot 

APPEALS   from  a  decree  of  the  Circuit  212;  Williamson  v.  Chicago,  R.L  SP,  R.O9. 

Court  of  the  United  States  for  the  Eastern  63  Iowa,  126;  Fuller  v.  Dame,  18  Pick.  478; 

District  of  Texas,  forbidding  the  Texas  and  Greenhood,  Pub.  PoL  818,  case  YL;  Hariford 

Pacific  Railway  Company  from  removing  any  A  N,  H.  R,  Co.  ▼.  New  York  db  N,  E.  B.  Cb. 

more  of  its  offices  from  the  Citv  of  Marshall,  8  RobL  (N.Y.)  411;  SlaUy.  Bartford  dbN.B. 

and  enjoining  It  to  continue  at  that  place  those  R,  Co.  29  Conn.  638. 

which  remained  there,  and  otherwise  to  per-  There  was  no  contract  permanently  to  maioh 

form  its  contract  to  establish  the  eastern  ter-  tain   the  '*main   machine  shops"   or   "car 

minus  of  its  railroad  and  its  principal  offices  works "  at  the  City  of  Marshall, 

at    said   City   of    Marshall.     Reversed,    with  Orient  Mut,  Ins.  Co,  y.  Wright,  88  U.  &  1 

directions  to  the  Circuit  Court  to  dismiu  the  Wall  466,   468  (17:  606,  608) ;   Qarrimm  y. 

suit.  United  States,  74  U.  8.  7  WalL  688,  691  (19: 

The  facts  are  stated  in  the  opinion.  277,  278);  Noonan  ▼.  Bradley,  76  U.  8. 9  WalL 

Messrs,  John  F.  Dillon  and  Harry  Hub-  804,  407  (19:  767,  761). 

bard,  for  the  Railway  Company  et  cU,:  The  compldnant  has  an  ample  remedy  in  aa 

The  Railway  Company  has  completely  ful-  action  at  law  for  damages ;  and  therefovt 

filled  the  contract.  specific  performance  should  be  refused.* 

Mead  v.  Ballard,  74  U.  8.  7  Wall.  290  (19:  Pomeroy,  Spec.  Perf.  8,  noU  f ,  §  186;  WO^ 

190);  Jeffersonville,  M,  d  I.  R.  Co.  y.  Barbour,  lard  v.  Taylor,  76  U.  8.  8  Wall.  667  (19:  6011. 

89  Ind.  376.  Messrs,  James  Turner,  C,  B.  Kilgore,  W. 

The  contract  is  so  indefinite  and  incomplete  Hallett  Phillips  and  A.  EL  Garlknd.  for 

in  its  terms  as  to  what  the  Railwav  Company  the  City  of  Marshall : 

agreed  to  do  that  a  court  of  equity  will  not  Where  the  remedy  at  law  is  not  plain,  ad^ 

attempt  to  enforce  specific  performance,  but  quate  and  complete,  equity  will  decree  tha 

will  leave  the  complainant  to  its  action  at  law  specific  performance  of  a  contract,  unless  tha 

for  damages.  agreement  involves  the  exercise  of  skill  or 

Pomeroy,  8pec.  Perf.  g  146;  Buxton  y.  Lie-  personal  labor,  or  the  performance,  under  tha 

ter,  8  Atk.  888;  Colson  v.  Thompson,  16  U.  8.  direction  of  the  court,  of  successive  and  coa- 

2  Wheat.  836,  841  (4:  268,  266;;  Hennessey  v.  tinuous  acts,  for  a  considerable  period  of  tima^ 

Woolworth,  128  U.  8.  488,  442  (82:  600,  602);  2  High,  Injunc.  §  1106;  1  Wood,  Ry.  Law, 

Wilson  V.  Northampton  d  B,  J,  R,  Co.  L.  R.  607,  §  210;  Pomercy,  Eq.  §8  1402,  1403.  1406; 

9  Ch.  279:  Brace  v.  Wehnert,  26  Beav.  848 ;  Story,  Eq.  §$  720,  1666,  1668;  Pomeroy,  Spea 

Norrie  v.  Jackson,  1  Johns,  ft  Hem.  819;  Price  Perf.  gg  24,  26,  810-812. 

V.  Penzance,  4  Hare,  606;  Stuart  t.  London  A  In  cases  where  equity  might  not  decrea 

N  W.R.  Co,\  DeG.  M.  ft  G.  721;  South  Wales  specific  performance  of  a  contract,  it  will,  if 

R.  Co.  V.  Wythes,  6  DeG.  M.  ft  G.  880;  Taylor  the  injuiV  ii  otherwise  irreparable,  restrain  tba 

T.  Portington,  7  DeG.  M.  ft  G.  828.  breach  of  agreement,  not  only  where  it  oob- 

^M  1-1<S  V.  H. 
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taixiBa  negative  covenant,  but  where  such  a 
covenant  may  be  implied. 

2  HijTh,  Injunc.  ^g  1109,  1164,  1165;  Ha9- 
€aU  V.  Maduon  Univernty,  8  Barb.  174;  Singer 
Mfg.  Co,  V.  Union  B.  H.  d  E,  Co.  6  Fish. 
PaU  Gas.  480,  1  Holmes,  258;  Wolverliampton 
dt  W.  B.  Co.  V.  London  d  N.W.  R  Go.  L.  R. 
16  £q.  433;  8  Parsons.  Gont.  (6th  ed.)  876; 
Montague  v.  Flockton,  L.  R.  16  Eq.  189;  Web- 
tier  V.  Dillon,  8  Jut.  N.  8.  432;  Qreatrex  v. 
Oreairex,  1  DeG.  &  8m.  692;  MurdocJ^s  Case, 
2  Bland,  Gh.  461,  20  Am.  Dec.  892,  noU; 
Bolfe  V.  Bolfr,  15  Sim.  88;  Chicago  db  A.  B. 
Co.  V.  JVew  York,  L.  E.  &  W,  B.  Co.  24  Fed. 
Rep.  516,  22  Am.  ft  En^.  R.  R.  Gas.  265 ; 
Butlaud  MarhU  Co.  ▼.  BipUy,  77  U.  8. 10  Wall. 
839  (19:  955);  People  y.  Louieoille  db  N.  B.  Co. 
(Dl.)  8  West.  Rep.  90;  Wt^tem  U.  Teleg.  Co. 
V.  Union  P.  Co.  1  McGrary,  418,  558,  581; 
Jones  V.  North.  L.  R  19  Eq.  426;  DeMattos  v. 
Qibeon,  4  DeG.  &  J.  276,  279;  Vincent  v.  Chi- 
cago <k  A.  B.  Co.  49  HI.  83;  Frank  v.  Brunne- 
mann,  8  W.  Va.  462;  Cole  8.  M.  Co.  v.  Vir- 
Uinia  A  O.  H.  W.  Co.  1  8awy.  470. 

It  will  not  avail  the  defendant  that  the  work 
undertaken  in  violation  of  the  agreement  is 
one  of  great  public  importance,  or  that  great 
inconvenience  is  likely  to  result  to  the  public 
in  case  he  be  compelled  to  perform  his  agree- 
ment. 

2  High,  Injunc.  §  1185;  Lloyd  v.  London,  C. 
4t  D,  B.  Co.  2  DeG.  J.  ft  8.  563;  Baphael  v. 
I7iamee  Valley  B.  Co.  L.  R.  2Gh.  147;  Foster  v. 
Birmingham,  W.  db  D.  B.  Co.  2  Week.  Rep.  878. 

The  contract  bound  the  defendant  to  make 
Marshall  its  eastern  terminus. 

Union  P.  B.  Co.  v.  HaU,  91  U.  8.  848  (23: 
428). 

The  Gity,  whose  inhabitants  are  beneficiaries 
of  such  a  contract,  is  the  proper  party  to  sue 
for  the  enforcement  of  the  agreement. 

Story,  Eq.  §  901a. 

In  cases  where  the  contract  is  indefinite  or 
ambiguous,  the  practical  interpretation  by  the 
parties  themselves  is  entitled  to  great,  if  not 
controlling,  influence. 

Nash  V.  Towns,  72  U.  8.  5  Wall.  699  (18: 
529);  Philadelphia,  W.  db  B.  B.  Co.  v.  Trimble, 
77  U.  8.  10  Wall.  867  (19:  948). 

394]  Mr.  Justice  Uiller  delivered  the  opinion 
of  the  court : 

These  are  appeals  from  a  decree  of  the 
Circuit  Gourt  of  the  United  States  for  the 
Eastern  District  of  Texas.  The  suit  was 
originally  brought  bv  the  Gity  of  Marshall 
in  the  Gourt  of  the  Fourth  Judicial  District 
of  the  State  of  Texas  against  the  Texas  & 
Pacific  Railway  Gompany,  and  was  after- 
wards removed  by  that  Gompany  into  the 
Circuit  Gourt  of  the  United  States  for  the 
Eastern  District  of  Texas.  The  suit  was  a 
bill  in  chancery  which  sought  relief  for  a 
violation  of  its  contract  by  the  Railway 
Company  that  it  would  establish  the  eastern 
terminus  of  its  railroad  at  the  Gity  of  Mar- 
shall in  the  State  of  Texas,  and  would  also 
establish  its  principal  offices  of  the  road  at 
that  place. 

The  bill  sets  out  as  the  written  evidence 
of  this  contract  a  letter  from  F.  B.  Sexton, 
E.  D.  Blanch  and  M.  D.  Ector  on  the  part 
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of  the  Gity  of  Marshall,  to  Thomas  A.  Scott, 
president  of  the  Railway  Gompany,  and  the 
reply  of  Mr.  Scott  to  this  communication. 
These  letters  are  set  out  as  exhibits  to  the 
bill  and  are  as  follows : 

**  Marshall,  Texas,  June  26th,  1872. 
*'Gol.    Thomas  A.    Scott,    President  of  the 

Texas  &  Pacific  Railway  Gompany,  Phila- 
delphia, Penn. 

*'Sir:  Pursuant  to  vour  request  we  now 
present  to  you,  to  be  laid  before  the  boutl 
of  directors  for  the  Texas  &  Pacific  Railway 
Gompany,  a  written  statement  of  the  agree- 
ment made  at  Mrs.  King's  Hotel,  in  this  City, 
on  the  22d  inst. ,  between  yourself,  on  behalf 
of  [said  Railway  Gompany,  and  the  under- 
signed, on  behalf  of  the  Gity  of  Mar- 
shall. 

"The  Gounty  of  Harrison  (of  which  the 
Gity  of  Marshall  is  the  county  scat)  has  de- 
termined, in  the  manner  required  bv  an  Act  [301 
of  the  Legislature  of  tne  State  oi  Texas, 
passed  April  12,  1871,  to  donate  to  said  Texas 
&  Pacific  Railway  Gompany  three  hundred 
thousand  dollars  in  the  bonds  of  said  county, 
payable  in  gold  coin,  having  thirty  years  to 
run,  and  bearing  seven  per  centum  interest 
per  annum,  and  to  levy  a  tax  in  the  manner 
required  by  said  Act,  to  provide  for  the 
payment  of  the  principal  and  interest  of  said 
bonds,  upon  the  condition  that  said  Gompany 
shall  establi^  its  eastern  terminus  and 
Texas  office  at  the  Gity  of  Marshall,  and 
shall  locate  and  construct  at  said  Gity  its 
main  machine  shops  and  car  works,  thereby 
securing  at  said  Uity  the  connections  with 
said  terminus  provided  for  by  the  Act  incor- 
porating said  Texas  &  Pacific  Railway  Gom- 
pany and  an  Act  supplemental  thereto. 

"We  imderstand that  a  full  transcript  of 
the  orders  and  decrees  of  the  Gounty  Gourt 
of  Harrison  Gounty  in  regard  to  this  matter 
has  been  furnished  you. 

"In  addition  to  this,  the  Gity  of  Marshall 
will  donate  to  said  Gompany  sixty -six  acres 
of  land  at  the  place  and  in  the  shape  desig- 
nated by  you  on  the  map  of  said  Gity, 
whereon  to  locate  the  main  machine  shops, 
car  works  and  depot  of  said  Gompany  at  said 
City. 

"The  Gity  of  Marshall  will  procure  said 
land  by  issuing  its  bonds  in  accordance  with 
the  provisions  of  the  Act  of  the  Legislature 
of  Texas  already  referred  to,  whicn  bonds 
will  be  used  in  the  purchase  of  said  land. 

"The  citizens  of  Marshall  have  already 
undertaken  to  cash  said  bonds  to  an  extent 
sufficient  to  purchase  all  of  said  land  which 
cannot  be  procured  by  donation  directly  from 
the  owners  thereof. 

"The  details  of  acquiring  the  title  to  said 
land  by  your  Gompany  will  be  attended  to 
by  the  Gity,  and  were  explained  in  our  con 
versation  with  you. 

"In  consideration  of  the  donation  of  the 
said  sum  of  three  hundred  thousand  dollars 
and  said  sixty-six  acres  of  land,  the  said 
Texas  &  Pacific  Railway  Gompany  will  per- 
manently establish  its  eastern  terminus  and 
Texas  office  at  the  Gity  of  Marshall,  and 
will  also  establish  and  construct  at  said  Gity 
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the   main  machioe  ahopa  and  car  works  of  offices  or  what  particular  tnachinerj.   work 

■aid  Hallwaj  CompaDv.  '*" —     ""     "*  """  "-"—--■  " '--- 

"Awaiting  your  reply,  we  are, 
"BespediuUy,  your  ob't  tervaoU, 

"F.  B.  Sexton.  _    „  _ 

"E.  D.  Blanch,  terminus  of  Its  road,     ii  may  oe  conceaea 

"M.  D.  Ector  that  the  allegations  of  the  bill  and  the  evl- 

"CinnmlttM  on  Part  (tf  City  of  Hushall."  denc«  In  the  cow  establish  the  fact  that  t^ 

•p.  B.  Be«o^  I.  D.^lSeh.  k  D.  Ector,  ""^ra/^T^  ttm  i«i  .  de™™  rtl* 

I^  J    .  .1.    n . 1.1 * 1 1  _*  ji  the  contract.    It  aid  not,  however,  by  anr 

^fto™;^butTeXn?lo/jZ^^^'p^ni  «*ndatory  order,  decree  that  the  ^J.;^ 

aiSX  8tebbiasiir&^ope(orafer;?^k.  ^^fh^'i^^^'^/'jL^'./h.^' ^^'ii^?^' 

rTr.'.n^^t^t^L^at'^^f^O^'drS  ^^^^^^^ 

S-fW  ffin^^-A^m^U  i.:?lT.n^r  City,  which  it  had  removed,    Fromtbisdww. 

toget^r.  but  in  due  time  It  shall  »11  bear-  ^g-  ^^^^  ^^^^  appealed,    the  Railwar 

rangea.^ i.,,_  Companv  denying  that  there  was  any  rrouna 

^  n  of  relief  against  it,  and  the   City    of  M^r- 

■hall  on  the  ground  that  the  complete  relief 

Hu  bill  alleges  that  in  pursuance  of  thlt  which  it  sought  had  not  been  given  to  tc 

contract  the  County  of  Harrison,  of  which  As  regards  the  appeal  of    the   Bailwajr 

the  City  of  Harshall  was  the  county  seat.  Company,  two  principal  questions  are  pm- 

Issued  Its  $800,000  worth  of  bonds,   which  seated.    The  first  of  these  is,  Was  there  ft 

e  sold  and  the  proceeds  paid  over  to  the  valid  contract  that  the  corporation  should 

""■"'    "d  that  the  City  of   Marshall  not  only  establish  its  eastern  terminus  at 

a  coat  of  tW,000.  the  siity-sli  Marshall  City  and  put  up  there  the  depot 


■^-^-^^^SSi^^v^.   ^S^S^ 


Company,   and  Uiat  the  City  of   Marshall  not  only  establish  its  eastern  terminus  at 

purchased,  at  a  coat  of  tW,000.  the  siity-sIi  Marshall  City  and  put  up  there  the  depot 

acres  of  land  mentioned  in  this  contract  and  buildings  and  machine  snops,    car  woi^ 

conveyed  it  to  the  Railway  Company.    Thie  etc.,   Included  in  the  contract,  but  should 

conveyance  was  by  two  separate  deeds,  and  keep  them  there  perpetually?    Second,  IfthU 

it  is  pertinent  to  note  that  in  each  one  of  were  so,  is   it  a  contract  which  a  court  of 

these  aeeds  It  is  recited  that  the  ground  was  chancery    should     enforce? 
conveyed  to  the  Railroad  Company  "whereon       If  it  were  not  for  the  word  "permanent,* 

to  loc&te  the  main  machine  shops,  car  works  aa  found  Id  the  communication  of  the  com- 

and  depot  of  said  Company  at  said  City, "  mittee  of  the  City  of  Marahall  to  Mr.  Scott, 

and  that  the  Texas  &  Pacific  Railway  Com-  we  should  not  think  it  easy    to   Justify  tfa» 

pany  agreed  to  eatablisb  its  eaatem  terminus  inference  that  the  obligation  was   to  maiic 

and  Texas  office  at  the  City  of  Marshall,  and  tain  forever  an  that  place  what  the  Componj 

also  to  establish  and  construct  at  said  City  engaged  to  eEtablish  there.    The  clause  of 

the  main  machine  shops  and   car  works  of  the  letter  of  this  committee   f'  "''    "--" 


said  Bailwav  Company.  which  first  mentions  the  conditions,  is  that 

Shortly  alter  these  contracts  and  convey-  the  bonds  of  the  County  of  Harrison  wen 

ances,  which  were  made  and   completed   in  voted  upon  the   condition  "that   said    Com- 

Uie  yeara  1872-78,  the  Railway  Company  did  pany    shall    establish   its  eastern  terminiM 

establish  its  principal  otHces  at  Maiuiall,  and  Texas  ofQce  at  the   City   of  Harahall, 

t^pnstituting  that  City  its  eastern  terminus;  and  shall  locate  and  construct  at   said    Citf 

so  that  the  court  finds  that  "the  contract  was  its  main  macblneshopsandcu  wotika,  tha«> 


duly  executed  upon  both  sides,  and  that  the  by  securing  at  said  CiW  connections  wltt 
eastern  terminus  of  aaid  Bailway  Company  said  terminus  provided  for  by  the  Act  Incoc* 
and  the  Texas  ofSce  of  said  Company  and   porating  said  Texas  &Facific  Railway  Cob- 


the  main  machine  diops  and  car  works  of  pauy  and  an  Act  supplemental  thereto.* 
said  Railway  Company  are  and  were  estab-  The  same  proposition  is  afterwards  stated  i& 
llehed  at  the  City  of  Marshall."  The  bill  the  same  letter  in  this  form :  "In  consider^ 
avers  that  although  things  remained  in  this  ation  of  the  donation  of  the  said  sum  of 
condition  until  some  time  in  December,  1881,  three  hundred  thousand  dollars  and  aaid 
the  defendant  has  since  that  time  moved  sjxty-six  acres  of  land,  the  said  Texas  and 
various  parts  of  its  machine  shops  and  Its  Pacific  Railway  Company  will  permanently 
Texas  office  to  other  cities,  and,  in  fact,  has  establish  its  eastern  terminus  and  Texu 
by  various  changes,  not  important  to  be  re-  office  at  the  City  of  Mnrahall,  and  will  alw 
cited  here,  caused  the  City  of  Marshall  to  establish  and  construct  at  said  City  the  mail 
cease  to  be  the  tcrmiuus  of  the  rood.  machine  shops  and   car  works  of  said  Rail- 

In  the  view  that  we  shall  Inke  of  this  case    way  Company." 
it  Is  not  Important  to  Inquire  what  particular      The   two  conveyances  by  the  City  of  tb* 
*iS  »6  U.  8. 


1880. 


Tbxab  a  Pacific  R  Co.  ▼.  Citt  of  IIaiusiiall. 


898-407 


land  which  constituted  the  sixty-six  acres,  in 
reciting  the  consideration  for  which  the  con- 
veyance was  made,  speak  of  it,  as  we  have 
already  said,  as  an  agreement  to  establish 
the  eastern  terminus  at  the  City  of  Marshall, 
and  also  to  construct  at  the  City  the  main 
machine  shops  and  car  works  of  said  Rail- 
way Company.  This  shows  that  while  the 
obligation  of  the  Company  to  establish  its 
eastern  terminus  at  the  City  of  Marshall  and 
construct  its  depot  and  machine  shops  and 
car  works  is  spoken  of  at  one  time  as  an 
agreement  to  permanently  establish  these  ap- 
purtenances to  the  railroad,  yet  at  other 
times,  when  the  same  subject  is  mentioned 
as  the  consideration  for  what  was  done  by 
the  City  and  the  same  matters  recited,  the 
word  "permanent"  is  omitted.  The  object 
of  the  City  mi^ht  very  well  be  supposed  to 
have  been  attained  by  the  selection  of  the 
City  as  a  terminus  of  the  railroad,  the  con- 
struction and  establishment  there  of  its  offi- 
ces, its  depot,  its  car  manufactory  and  other 
machinery,  since  there  was  hardly  any 
ground  to  suppose  that  the  Railroad  Com- 
pany would  ever  have  inducements  enough 
to  justify  it  in  removing  all  these  things  to 
another  place.  And  in  point  of  fact  it  ap- 
pears that  for  a  period  of  about  eight  years 
they  were  permanently  located  at  the  City 
of  Marshall.  If,  however,  the  City  desired 
something  more  than  this,  if  it  desired  to 
make  sure  that  these  establishments  should 
forever  remain  within  the  limits  of  the  City 
of  Marshall,  and  that  the  Railroad  Company 
should  be  bound  to  keep  them  there  forever, 
such  an  extraordinary  obligation  should  have 
been  acknowledged  in  words  which  admitted 
of  no  controversy.  It  would  have  been  very 
easy  to  have  inserted  into  this  contract  lan- 
guage which  forbade  the  Company  from 
ever  removing  the  terminus  of  the  road  to 
some  other  point,  or  from  ever  removing  or 
ceasing  to  use  the  depot,  or  the  car  and 
machine  shops,  and  thus  have  made  the  ob- 
ligation perpetual.  But  it  seems  to  us  that 
the  real  essence  of  the  contract  was  that  the 
Hailroad  Company  should,  in  its  process  of 
construction,  make  this  City  its  eastern  ter- 
minus, and  should  establish  there  its  depot, 
its  machine  shops  and  its  car  works ;  and 
that  this  should  be  done  in  the  ordinary 
course  of  its  business,  with  the  purpose  that 
it  should  be  permanent.  But  it  did  not 
amount  to  a  covenant  that  the  Company 
-would  never  cease  to  make  Its  eastern  ter- 
minus at  Marshall ;  that  it  would  forever 
keep  up  the  depot  at  that  place;  that  it 
would  for  all  time  continue  to  have  its  ma- 
chine shops  and  car  shops  there,  and  that 
J  whatever  might  be  the  changes  of  time  and 
circumstances  of  railroad  rivalry  and  assist- 
ance, these  things  alone  should  remain  for- 
ever unchangeable.  Such  a  contract,  while 
we  do  not  say  that  it  would  be  void  on  the 
ffround  of  public  policy,  is  undoubtedly  so 
far  objectionable  as  obstructing  improve- 
ments and  changes  which  might  be  for  the 
public  interest,  and  is  so  far  a  hindrance  in 
the  way  of  what  might  be  necessary  for  the 
advantage  of  the  rauroad  itself  and  of  the 
community  which  enioyed  its  benefits,  that 
we  must  look  the  whole  contract  over  criti- 
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cally  before  we  decide  that  it  bears  such  an 
imperative  and  such  a  remarkable  meaning. 

It  appears  to  us,  so  far  from  this,  that  the 
contract  on  the  part  of  the  Railroad  Company 
is  satisfied  and  performed  when  it  establishes 
and  keeps  a  depot,  and  sets  in  operation  car 
works  and  machine  shops,  and  keeps  them 
going  for  eight  years,  and  until  the  interests 
of  the  Railroad  Company  and  the  publio 
demand  the  removal  of  some  or  all  of  these 
subjects  of  the  contract  to  some  other  place. 
This  was  the  establishment  at  that  point  of 
the  things  contracted  for  in  the  agreement. 
It  was  the  fair  meaning  of  the  words  "  per- 
manent establishment, ''as  there  was  no  in- 
tention at  the  time  of  removing  or  abandon- 
ing them.  The  word  "permanent"  does  not 
mean  "forever,"  or  lasting  forever,  or  exist- 
ing forever.  The  language  used  is  to  be  con- 
sidered according  to  its  nature  and  its  rela- 
tion to  the  subject  matter  of  the  contract, 
and  we  think  that  these  things  were  perma- 
nently established  by  the  Railway  Company 
at  Marshall. 

A  case  almost  precisely  like  the  one  under 
consideration  came  before  this  court  and    is 
reported  in  74  U.  S.  7  Wall.  290    [19 :  190] 
(Mead  V.  Ballard) .     In  that  case  the  ancestor 
of  Mead,  on  the  7th  day  of  September,  1847, 
conveyed  to  Amos  Lawrence,  of   Boston,  a 
certain  tract  of  land  in  Wisconsin,  in  which 
conveyance    was   the    following    language: 
"  Said  land  being  conveyed  upon  the  express 
understanding  and  condition  that  the  Law- 
rence Institute    of  Wisconsin,  chartered    by 
the    Legislature    of    said    Territory,    shall 
be   permanently  located  upon    said    lands, 
and  on  failure  of  such   location  being  made 
on  or    before   the   7th    day   of   September, 
1848,   and   on   repayment   of   the    purchase 
money  without  interest,  the  said  land  shall     [40^ 
revert  to  and  become  the  property  of  said 
grantors.  **    The  board  of  trustees  of  the  in- 
stitute, on  the  9th  of  August,  1848,  passed 
a  resolution  locating  the  institution  on  the 
land  described  in  the  deed.     The  necessary 
buildings  were   made,    and  the  institution 
was  in  full  operation  by    November,  1849. 
These  buildings  cost  about  $8,000,  but  were 
burned  down  in  the  year  1857  and  were  never 
rebuilt.     But    in    1853   a   larger   building, 
called  the  "  university, "  was  erected  on  an  ad- 
joining tract  of  land.     Under  these  circum- 
stances. Mead,  the  heir  of  the  grantor,   ten 
dered    the    purchase   money,    demanded    a 
reconveyance  of  the  land,  and  on  its  refusal 
brought  suit.    In  that  case,    the   condition 
was  for  the  permanent  location  of  the  uni- 
versity.    In  the  present  case,  the  condition 
is   for  the   permanent  establishment  of  the 
eastern  terminus  of  the  road,  with  its  ma- 
chine shops,  car  works,  eto.     In  that  case  the 
court  held  that  the  contract  was  complied 
with  when  the  trustees  of    the  institution 
located,  by   a  resolution  of  its   board,    the 
university    on  the    ground   conveyed,   and 
built  what  was  then  the  necessary  houses  for 
its  use.     It  also  held   that  the  word  "  per- 
manent" did  not  require  of  them  to  recon- 
struct these  buildings  when  they  were  burned 
down,  and  that  the  title  to  the  land  was  not 
forfeited  because  of  this  failure  to  rebuild^ 
although  they  built  othfix  Vvo\3AKa  qtl  v^  %i^- 
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Joining  tract  of  land ;  and  though  part  of 
the  reasoning  of  the  court  is  based  upon  the 
fact  that  the  contract  in  that  case  required 
the  location  of  the  institute  to  be  made 
within  a  year  from  the  date  of  the  deed,  and 
that  it  necessarily  meant  something  which 
could  be  done  within  that  year,  we  do  not 
see  that  the  principle  of  the  present  case 
varies  much  from  that.  The  court  said  in 
that  case  that  '^  counsel  for  the  plaintiff  attach 
to  the  word  '  permanent, '  in  this  connection, 
a  meaning  inconsistent  with  the  obvious  in- 
tent of  the  parties,  that  the  condition  was 
one  which  might  be  fully  performed  within  a 
year.  Such  a  construction  is  something  more 
than  a  condition  to  locate.  It  is  a  covenant 
to  build  and  rebuild;  a  covenant  against 
removal  at  any  time ;  a  covenant  to  keep  up 
an  institution  of  learning  on  that  land  for- 
ever, or  for  a  very  indefinite  time.  This 
]405]  could  not  have  been  the  intention  of  the  par- 
ties." So  we  think  of  the  present  case.  It 
cannot  be  supposed  that  the  parties  intended 
a  covenant  to  build  and  rebuild,  a  covenant 
never  to  change  any  of  its  offices,  or  the  place 
of  manufacturing  cars  and  other  machinery 
necessary  for  the  use  of  the  Company,  nor 
that  it  would  forever  keep  up,  for  the  benefit 
of  the  Town  of  Marshall,  this  establishment, 
when  once  organized. 

But  we  are  further  of  opinion  that,  if  the 
contract  is  to  be  construed  as  the  appellant 
insists  it  should  be  construed,  it  is  not  one 
to  be  enforced  in  equity.  We  have  already 
shown  that  to  decree  the  specific  enforcement 
of  this  contract  is  to  impose  upon  the  Com- 
pany an  obligation,  without  limit  of  time, 
to  keep  its  principal  office  of  business  at  the 
City  of  Marshall,  to  keep  its  main  machine 
shops  there,  and  its  car  works  there,  and  its 
other  principal  offices  there,  although  the 
exigencies  of  railroad  business  in  the  State 
of  Texas  may  imperatively  demand  that  these 
establishments,  or  some  of  them,  should  be 
removed  to  places  other  than  the  City  pf 
Marshall,  ana  that  this  would  be  also  re- 
quired by  the  convenience  of  the  public, 
in  which  case  both  the  public  convenience 
and  the  best  interests  of  the  Railroad  Com- 
pany would  be  sacrificed  by  a  contract  which 
IS  perpetual,  that  all  of  its  business  offices 
ana  business  shall  forever  remain  at  Mar- 
shall. 

It  appears  to  us  that  If  the  City  of  Mar- 
shall has  under  such  a  contract  a  remedy  for 
its  violation,  it  is  much  more  consonant  to 
Justice  that  the  injurv  suffered  by  the  City 
should  be  compensated  by  a  single  judgment 
In  an  action  at  law,  and  the  railroad  placed 
at  liberty  to  follow  the  course  which  its  best 
interests  and  those  of  the  public  demand. 
Nor  do  we  see  any  substantial  difficulty  in 
ascertaining  this  compensation.  Though 
there  may  not  be  any  rule  by  which  these 
damages  can  be  estimated  with  precision, 
this  is  not  a  conclusive  objection  against  a 
resort  to  a  court  of  law,  for  it  is  very  well 
known  that  in  all  judicial  proceedings  for 
Injuries  inflicted  by  one  party  on  another, 
whether  arising  out  of  tort  or  out  of  contract, 
the  relief  given  b^  way  of  damages  is  never 
the  exact  sum  which  compensates  for  the  in- 
Jury   done,  but,   with  all  the  rules  which 
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have  been  adopted  for  the  measurement  of 
damages,  the  relief  Is  only  approximately 
perfect. 

There  would  be,  in  this  instance,  the  sams 
of  money  advanced  by  the  City,  and  possibly 
the  bonds  fumishea  bv  the  county,  aa  a 
means  of  ascertaining  the  compensation  due 
to  the  Citv  of  Marsnall.  Other  consider- 
ations, such  as  the  length  of  time  that  the 
contract  has  been  complied  with,  the  value 
of  this  compliance  to  the  City,  the  probable 
loss  of  taxable  property  resulting  from  the 
violation  of  the  contract,  and  other  elements 
not  necessary  to  be  enumerated  now,  might 
enter  into  the  auestion  of  damages,  if  the 
contract  has  really  been  violatea.  On  the 
other  hand,  the  enforcement  of  the  contract 
by  a  decree  of  the  court  requiring  the  Com- 
pany to  restore  in  all  its  fullness  the  offices, 
the  worlishops,  and  whatever  has  been  re- 
moved from  the  City  of  Marshall,  and  th» 
continued  and  perpetual  compliance  with 
all  those  conditions  by  the  Company,  to  be 
enforced  in  the  future  under  the  eye  of  % 
court  of  chancery,  a^inst  the  public  interest, 
and,  perhaps,  manifestly  to  the  prejudice 
and  injury  of  the  Railroad  Companv,  exer- 
cising to  some  extent  the  public  function 
authorized  by  the  Acts  of  Congress  or  of  the 
Legislature  of  Texas,  present  difficulties  fiar 
more  formidable  than  the  action  at  law. 

If  the  court  had  rendered  a  decree  restoring 
all  the  offices  and  machinery  and  appurte- 
nances of  the  road  which  have  been  removed 
from  Marshall  to  other  places,  it  must  necea- 
sarily  superintend  the  execution  of  the  de- 
cree. It  must  be  making  constant  inquiry  aa 
to  whether  everv  one  of  the  subjects  of  the 
contract  which  have  been  removed  has  been 
restored.  It  must  consider  whether  this  haa 
been  done  perfectly  and  in  good  faith,  or 
only  in  an  evasive  manner.  It  must  be  liable 
to  perpetual  calls  in  the  future  for  like  en- 
forcement of  the  contract,  and  it  assumes,  in 
this  way,  an  endless  duty,  inappropriate  to 
the  functions  of  the  court,  which  is  as  ill- 
calculated  to  do  this  as  it  is  to  supervise  and 
enforce  a  contract  for  building  a  house  or 
building  a  railroad,  both  of  which  have  in 
this  country  been  declared  to  be  outside  of 
its  proper  functions,  and  not .  within  its 
powers  of  specific  performance. 

The  cases  cited  on  this  subject  in  the  brief 
of  counsel,  we  think,  are  conclusive.  In 
Rutland  MarbiU  Co,  v.  Riplev,  77  U.  8.  10 
Wall.  889,  858  [19:  955,  961],  it  was  said: 
**  Another  serious  objection  to  a  decree  for  a 
specific  performance  is  found  in  the  peculiar 
character  of  the  contract  itself,  and  in  the 
duties  which  it  requires  of  the  owners  of  the 
quarries.  These  duties  are  continuous. 
They  involved  skill,  personal  labor  and  cul- 
tivated judgment.  It  is  in  effect  a  personal 
contract  to  deliver  marble  of  certain  kinda, 
in  blocks  of  a  kind  that  the  court  is  inca- 
pable of  determining  whether  they  accord 
with  the  contract  or  not.  The  agreement 
being  for  a  perpetual  supply  of  marble,  no 
decree  the  court  can  make  will  end  the  con- 
troversy. If  performance  be  decreed,  the 
case  must  remain  in  court  forever,  and  the 
court  to  the  end  of  time  mav  be  called  upon  to 
determine,  not  only  whether  the  prescribed 
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qtuntitj  of  marble  has  been  delivered,  but 
whether  every  block  was  from  the  right 
place,  whether  it  was  sound,  and  whether  it 
was  of  suitable  size,  or  shape,  or  proportion. " 

This  question  was  very  fully  considered, 
in  reference  to  a  contract  for  building  a 
railroad,  in  the  case  of  Bou  v.  Union  P.  R. 
Ch.,  1  Woolw.  26,  in  which  nearly  all  the 
authorities  up  to  that  time  are  fully  con- 
■idered.  It  was  decided  that  the  court  could 
not  enter  upon  the  duty  of  compelling  one 
party  to  build  a  railroad  and  the  other  party 
to'  pay  for  it  according  to  contract.  Bee  also 
Fori  ClinUm  R.  Co,  v.  Cleveland  d  T.  R  Co, 
18  Ohio  St.  644 ;  South  Wales  R,  Co.  v.  TTWAes, 
6  I>eO.  M.  &  G.  880;  PmoeU  Duffrvn  8.  C. 
€h,  V.  Taff  Vale  R.  0?.  L.  R.  9  Ch.  App. 
881. 

Without  more  minute  examination  of  the 
authorities  on  this  subject,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  any  relief 
in  a  court  of  equi^.  The  decree  of  the  court 
granting  ttieh  reUrf  i$  therefore  reversed,  and 
the  ease  remanded  to  the  circuit  Court  with 
directions  to  dismiss  the  bill.  As  the  appeal  of 
the  j^intiff  iher^ore  fails,  it  is  to  pay  the  costs 
ef  this  court  on  both  appeaXs, 

Mr,  Justice  Brewer  desires  it  to  be  stated 
that  he  dissents  from  both  the  grounds  set 
forth  in  the  opinion. 
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J.  G.  McCALL,  Pljf,  in  Err., 

c. 

THB  PEOPLE  OP  THE  STATE  OP  CAL- 

IPORNIA. 

(See  a  a  Reporter*!  ed.  lOi-Ui.) 

LUense  lax  on  railroad  agent^when  itnconsti- 
tutional — interstate  commeree — what  is—busi- 
tnesqf  agent. 

L  Anag«ntln8anFninol80o,OallforDla,of  araU. 
road  oorpontloo  having  Hiprinoipal  place  of 
buslnen  in  Chloago  and  operating  a  oontlnuous 
line  of  road  between  Chloago  and  New  York, 
whose  dutj  it  was  to  soliolt  paasengertraffloover 
•uch  road,  cannot  be  convicted  of  a  misdemeanor 
for  not  paying  the  license  tax  required  hy  order 
IMS  of  the  City  and  County  of  San  Francisco, 
tanpoeing  municipal  licenses. 

&  Bnoh  order,  so  far  as  it  afTects  such  agent,  im- 
poses  a  tax  on  interstate  commerce  and  is  there- 
fore repugnant  to  clause  8,  of  sec.  8,  art  I., 
known  as  the  **commerce  clause**  of  the  United 
States  Constitution. 

ft  The  business  of  such  agent,  being  to  soliolt  pos- 
wnger  traffic  out  of  Calif omia  into  and  through 
other  States  to  New  York  City,  is  a  part  of  inter- 
state commerce. 

4  Saoh  oommeroial  clause  not  only  prohibits  a 
State  from  taxing  interstate  commerce  when  it 
passes  through  its  own  territory,  but  also  when 
it  passes  through  other  States. 


VOTm.^A$  to  power  of  Congress  to  regulate  com- 
meree^ see  note  to  Gibbons  v.  Ogden,  6c  28;  also  note 
lo  Brown  v.  Maryland,  0:  678. 

As  to  interstate  commerce;  regulation  of:  power  of 
Congress;  how  far  exciu«ioe,— eee  note  to  Oiouoes- 
ter  Ferry  Co.  v.  Pennsylvania,  29:  168. 
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6w  The  essentiality  of  the  business  of  such  agent 
to  the  commerce  of  the  road  he  represents  is  not 
the  test  as  to  whether  that  business  was  a  part  of 
interstate  ooouneroe. 

[No.  1190.] 
Submitted  Oct.  28, 1890.  Decided  May  19, 1890. 

IN  ERROR  to  the  Superior  Court  of  the  Citr 
and  County  of  Ban  Prancisco,  State  of  Cal- 
ifornia, to  review  a  judgment  of  that  court  af- 
firming a  Judgment  of  the  Police  Court  of  that 
City  and  County  convicting  plaintiff  in  error  of 
misdemeanor  for  violation  of  an  order  of  the^ 
Board  of  Supervisors  of  said  City  and  County 
imposing  municipai  licenses.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Joseph  P.  Kellyv  for  plaintiff  in  ei^ 
ror: 

Commerce  with  forei^  countries  and  among 
the  States  consists  in  mteroourse  and  traffic, 
including  in  these  terms  navigation  and  the 
transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange- 
of  commodities. 

Mobile  County  v.  EimbaU,  102  U.  S.  691  (26: 
288);  Passenger  Cases,  48  U.  S.  7  How.  283  (12: 
702);  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  189 
(6:68). 

The  plaintiff  in  error  is  engaged  in  interstate 
commerce. 

Robbins  v.  SheOfV  County  Taxing  Dist.  120  U. 
S.  489  (80:  694):  Stoutenburgh  v.  Ilenniek,  129 
U.  S.  141.  148  (32:  637,  639);  Cooley  v.  Board 
of  Wardens,  58  U.  S.  12  How.  299  (18:  990); 
Qilman  v.  Philadelphia,  70  D.  8.  8  Wall.  713 
(18:  96). 

The  fact  of  intercourse  and  traffic  embraces 
all  the  means,  instruments  and  places  by  and 
in  which  intercourse  and  traffic  are  carried 
on. 

Pom.  Const.  Law  (7th  ed.)  244-247;  Orandall 
V.  Nevada,  78  U.  S.  6  Wall.  35  (18:  745);  Le- 
loup  V.  Port  cf  MobiU,  127  U.  S.  640  (82:  811)1 
Brawn  v.  Maryland,  25  U.  S.  12  Whest.  419 
(6:  678);  Asher  v.  Texas,  128  U.  S.  129  (32: 
868). 

The  States  may  require  conditions  to  be  per- 
formed by  certain  corporations  before  tbe^  can 
transact  business  therein,  but  such  conditions 
or  licenses  can  only  be  required  from  those  cor- 
porations which  are  not  engaged  in  interstate 
commerce. 

Paul  V.  Virginia,  76  U.  S.  8  Wall.  168  (19: 
857);  List  v.  ihm,  1  Inters.  Com.  Rep.  784, 118 
Pa.  822;  Pembina  C,  S.  M,  <k  M.  Co.  v.  Penn- 
syltania,  125  U.  S.  181  (31:  650);  Norfolk  db 
W.  R,  Co.  V.  Com,  114  Pa.  256,  5  Cent.  Rep. 
240;  Osborne  v.  Mobile,  88  U.  S.  16  Wall.  479 
(21:  470). 

Mr.  Jas.  D.  Paflr^f  for  defendant  in  er- 
ror: 

It  is  not  the  business  of  the  corporation  rep- 
resented bv  plaintiff  in  error  that  is  sought  to 
be  taxed,  but  it  is  because  the  plaintiff  in  error 
maintains  an  agency  in  said  city. 

Norfolk  db  W.  R,  Co.  v.  Com,  114  Pa.  256.  6 
Cent.  Rep.  240;  LeUmp  v.  Port  of  MobiU,  127 
U.  S.  640(32:811);  Pembina  C,  S,  M.  d  M,  Co, 
V.  Pennsylvania,  125  U.  S.  181(81:  650);  8mi(h 
V.  Alabama,  124  U.  S.  465  (81:  508);  Paul  v. 
Virginia,  75  U.  8.  8  Wall.  168  (19:357); /Vw«a- 
eola  TeUg.  Co.  v.  Western  U,  TeUg.  Co,  96  U. 
S.  12  (24:  711). 
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Mr.  JvMice  Likwar  delWered  the  opinion 
ol  tbe  courts 

Order  No.  1G8B  of  the  Board  of  Buperrisore 
■of  the  City  and  Couoty  of  San  Francisco, 
"imposiag  municipal  licenses,"  provides, 
among  other  things,  as  follows ; 

"Sec.  1.  Ever^  person  who  shall  violate 
any  of  the  proTisions  of  this  order  shall  be 
deemed  gulltj  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a 
fine  not  more  Uian  one  thousand  dollars  or 
by  imprisonment  no  more  than  six  montha 
or  by  both. " 

"Sec,  10.    Tbe  rates  of  license  shall  be 
according  to  the  following  schedule : 
"Subdivision  XXXm. 

"P^rst.  For  every  railroad  agency,  twenty- 
five  dollars  per  quarter." 
105]  "^^  plaintiH  in  error,  J.   Q.   HcGall,  was 

an  agent  in  the  City  and  County  of  Ban 
Francisco,  California,  for  the  New  York, 
Lake  Erie  &  Western  Railroad  Company,  \ 
■corporation  having  ita  principal  place  of 
business  in  tbe  City  of  Chicago,  and  which 
operated  a  continuous  line  of  road  between 
Cnicavo  and  New  York.  He  had  not  taken 
out  a  liceoBe  for  the  quarter  ending  Harcb 
81, 1886,  as  required  by  tbe  provisions  of  tbe 
aforesaid  order.  As  such  agent  his  duties 
consisted  in  soliciting  passenger  truffle  in 
that  city  and  county  over  the  road  he  repre- 
sented. He  did  not  sell  tickeU  to  such  pas- 
tensers  over  that  road  or  any  other,  but 
took  them  to  the  Central  Pacific  Railroad 
Company,  where  the  tickets  were  sold  to 
them.  The  only  duty  he  was  required  to 
perform  for  such  company  was  to  induce 
people  contemplating  btking  a  trip  east  to 
be  booked  over  the  line  he  represented.  Be 
neither  received  nor  paid  out  any  moneyror 
Other  valuable  consideration  on  account 
thereof. 

On  the  8d  of  June,  1888,  tbe  plaintiff  in 
■error  was  convicted  of  misdemeanor  In  the 
police  judge's  court  of  the  City  and  County 
of  San  Francisco  for  violation  of  the  pro- 
visions of  the  aforesaid  order,  and  on  tbe 
16tb  of  November  of  that  year,  after  a  mo- 
tion for  a  new  trial  and  a  motion  in  arrest  of 
Judgment  had  both  been  denied,  tbe  court 
sentenced  him  to  pay  a  fine  of  twenty  dol- 
lara,  and  in  default  of  the  payment  thereof 
to  Imprisonment  in  the  county  jail  of  the 
cit^  and  county  until  the  same   should   be 

Said,  for  a  period  not  exceeding  twenty 
kys.  Upon  appeal  to  the  Bupertor  Court 
ot  the  City  and  County  of  San  Francisco, 
that  court  affirmed  the  iudgment  b«1ow,  and 
this  writ  of  error  was  then  sued  out. 

There  are  three  assignments  of-error,  which 
are  reducible  to  the  single  proposition  that 
the  order  under  which  ifie  plaintiff  in  error 
was  convicted  Is  repugnant  to  clause  8  of 
section  8,  article  I,,  of  the  Constitution  of 
the  United  States,  commonly  known  as  the 
"commerce  clause"  of  the  Constitution,  in 
that  It  Imposes  a  tax  upon  Interatatc  com- 
merce, and  that  therefore  the  court  below 
«rred  In  not  so  deciding  and  in  rendering 
Judgment  against  the  plaintiff  in  error. 

This  proposition  presents  tbe  only  question 
In  the  case,  and  if  It  appears  from  tbu  record 


at  the  business  In  which  the  plaintiff  in  t 
ror  was  engaged  was  interstate  commerce, 
must  follow  that  the  license  tax  exacted 
him  as  a  condition  precedent  to  his  corry- 
g  on  that  business  was  a  tax  upon  interstate 
mmerce,  and  therefore  violative  of  tba 
mmercial  clause  of  the  Constitution. 
In  the  recent  case  of  Lyng  v.  Michigan,  135 


^ht  to  lay  a  tax  on  1 

y  form,   whether   by    way    of  duties  laid 

tbe  transportation  of  the  subjects  of  that 
mmerce,  or  on  the  receipts  derived  from 
at  transportation,  or  on  the  occupation  or 
isineas  of  carrying  it  on.  for  Um  reason 
at  such  taxation  Is  a  burden  on  that  com- 
!rce.  and  amounts  to  a  regulation  of  it, 
lich  belongs  solely  to  Congress." 
In  M(MU  Omnty  v.  Kiml^l,  103  U,  a 
I,  702  [30:  238,  241],  this  court  defined 
terstate  commerce  in  the  following  lon- 
inge  :  "Commerce  with  foreign  countries 
d  among  the  States,  strictly  considered, 
oslsts  in  Intercourse  and  traltic,  including 

these  terms  navigation  and  the  transpor- 
^ion  and  transit  of  persons  and  property,  as 
ill  as  the  purchase,  sale  and  exchange  of 
mmodlties. " 

Pomeroy.  in  his  work  on  Constitutional 
,w,  section  878,  referring  to  the  significa- 
m  of  the  word  "  commerce, "  says :  "  It 
cl  udes  the /a>;f  of  intereourie  and  qftrajla 
d  the  subject  matter  of  intercourse  and 
kffic.  The  fact  of  intercourse  and  traflSc, 
ain,  embraces  all  the  meant,  t'nilrummtt 
d  places  by  and  In  which  intercourse  and 
itflc  are  carried  on.  and,  further  still,  com- 
ebends  the  act  of  carrying  them  on  at 
see  places  and  by  and  with  these  means. 
le  subject  matter  of  intercourse  or  trafflc 
ky  be  either  things,  goods,  chattels,  mer- 
andlse  or  persons.  All  thSM  may  there- 
■e  be  regulated." 

Tested  by  these  principles  and  definitions, 
lal  was  the  business  or  occupation  carriaiL 

by  the  plaintiff  in  error  on  which  tho 
[  In  question  was  ImposedT    It  is  agreed 

both  parties  that  his  business  was  tlut  of 
liciting  poBsengere  to  travel  over  the  rail- 
id  which  be  represents  a*  an  agent.  It  li 
mitted  that  the  travel  which  it  was  his 
siness  to  solicit  is  not  from  one  place  to  r  ' 
other  within  the  State  of  California.  Hil  " 
siness,  therefore,  as  a  railroad  agent,  had 

connection,  direct  or  indirect,  with  any 
mestic  commerce  between  two  or  mon 
ikces  within  the  State.  Bis  employment 
\a  limited  exclusively  to  Inducing  peraona 
the  State  of  California  Ui  tnrel  from  that 
ite  Into  and  through  other  States  to  tbe 
ty  of  New  York.  To  what,  then,  doea 
s  agency  relate  except  to  Interstate  tiana- 
rtation  of  pereonsf    Is  not  that  aa  mudt 

agency  of  interstate  commerce  aa  tf  he 
:re  engaged  in  soliciting  and  securing  the 
.nsportatlon  of  freight  from  San  f^nclsco 
New  York  City  over  that  line  of  nilroadT 
the  business  of  tbe  New  Yoric  Lake  Erie 
Western  Railroad  Company,  In  carrytng 
ssengera  by  rail  between  Chicago  and  New 
irlt  and  intermediate  points.  In  both  diree- 
ins,  is  interstate  commerce,  as  much  so  as 
IH  U.  & 
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is  the  carrying  of  freight,  it  follows  that 
the  soliciting  of  passengers  to  travel  over 
that  route  was  a  part  or  the  business  of  se- 
eurine  the  passenger  traffic  of  the  company. 
The  object  and  effect  of  his  soliciting  agency 
were  to  swell  the  volume  of  the  business  of 
the  road.  It  was  one  of  the  **means^  by 
which  the  company  sought  to  increase  and 
doubtless  did  increase  its  interstate  passen- 
ger traffic.  It  was  not  incidentally  or  re- 
motely connected  with  the  business  of  the 
road,  but  was  a  direct  method  of  increasing 
that  business.  The  tax  upon  it  therefore 
was,  according  to  the  principles  established 
by  the  decisions  of  this  court,  a  tax  upon  a 
means  or  an  occupation  of  carrving  on  inter- 
state commerce,  pure  and  simpie. 

In  Bobbifu  Y.Shelby  County  Taxing DUt.,  120 
U.  8.  489  [80 :  694],  the  Taxing  District  of 
Shelby  County,  Tennessee,  which  included  the 
City  of  Memphis,  acting  under  the  authority 
of  a  statute  of  that  State,  attempted  to  impose 
s  license  tax  upon  a  "drummer"  for  solicit- 
ing, within  that  district,  the  sale  of  goods 
for  a  firm  in  Cincinnati  which  he  represented ; 
but  this  court  decided  that  such  a  soliciting 
of  business  constituted  a  part  of  interstate 
commerce,  and  that  the  Statute  of  Tennessee 
imposing  a  tax  upon  such  business  was  in 
conflict  with  the  commerce  clause  of  the 
Constitution  of  the  United  States,  and  was 
therefore  void. 
I  A  like  decision  was  rendered  in  Leloup  y. 
PM  of  Mobile,  127  U.  S.  640  [32 :  811]  ;  and 
in  Ath^r  v.  Texas,  128  U.  S.  129  [82:  868], 
both  of  these  decisions  were  carefully  con- 
sidercKi  and  the  principle  was  affirmed.  In 
atoutenhurg  v.  Henniek,  129  U.  S.  141  [82: 
687],  the  same  question  came  before  the 
court  and  the  principle  governing  the  cases 
to  which  we  have  referred  was  again  care- 
fully considered  and  affirmed.  See  also 
Piekard  v.  Pullman  8.  G.  Co.  117  U.  S.  84 
[89 :  785]  ;  Fargo  v.  Michigan,  121  U.  S.  230 


[80 :  888]  ;  and  the  recent  cases  of  Leisy  v. 
irdin,  135  U.  S.  100   [34:  128],  and   Lyng 
T.  Michigan,  iupra. 

We  might  conclude  our  observations  on 
the  case  with  the  above  remarks,  but  we 
deem  it  proper  to  notice  some  of  the  points 
raised  by  the  defendant  in  error  and  which 
Were  relied  upon  by  the  court  below  to  con- 
trol its  decision  sustaining  the  validity  of 
the  aforesaid  order. 

It  is  argued  that  the  New  York,  Lake  Erie 
^  Western  Railroad  Company  is  a  foreign 
corporation  operating  between  Chicago  and 
Kew  York  Cit^r,  wholly  outside  of  and  dis- 
tinct from  California;  and  it  is  very  earn- 
estly contended  that  the  business  of  soliciting 
paBseng:ers  in  California  for  such  a  road  can- 
not be  interstate  commerce,  as  it  has  not  for 
Its  end  the  introduction  of  anything  into 
^e  State.  We  do  not  think  that  fact,  even 
^s  stated,  is  material  in  this  case.  The 
^rg^ment  is  based  upon  the  assumption  that 
tte  provision  in  the  Constitution  of  the 
iJnited  States  relating  to  commerce  among 
%lie  States  applies  as  a  limitation  of  power 
only  to  those  States  through  which  such 
^Ximmerce  would  pass,  and  that  any  other 
State  can  impose  any  tax  it  may  deem  p  oper 
%ipoii  such  commerce.     To  state  such  a  prop- 

1S6  U.  S.  U.  8.,  Book  84. 


oeition  is  to  refute  it ;  for  if  the  clause  in 
question  prohibits  a  State  from  taxing  inter- 
state commerce  as  it  passes  through  its  own 
territory,  a  fortiori  the  prohibition  will  ex- 
tend to  such  commerce  when  it  does  not  pass 
through  its  territory.  The  argument  en 
tirely  overlooks  the  fact  that  in  this  case  the 
oblect  y^BB  to  send  passenger  traffic  out  of 
California  into  and  througn  the  other  States 
traversed  by  the  road  for  which  the  plaintiff 
in   error  was  soliciting  patronage. 

It  is  further  said  that  the  soliciting  of  pas-  [11] 
sengers  in  California  for  a  railroad  running 
from  Chicago  to  New  York,  if  connected  wi£ 
interstate  commence  at  all,  is  so  very  remotely 
connected  with  it  that  the  hindrance  to  the 
business  of  the  plaintiff  in  error  caused  by 
the  tax  could  not  directly  affect  the  commerce 
of  the  road,  because  his  business  was  not 
essential  to  such  commerce.  The  reply  to 
this  proposition  is,  that  the  essentiality  of 
the  business  of  the  plaintiff  in  error  to  the 
commerce  of  the  road  he  represented  is  not 
the  test  as  to  whether  that  business  was  a 
part  of  interstate  commerce.  It  may  readily 
oe  admitted,  without  prejudicing  his  de- 
fense, that  the  road  would  continue  to  carry 
passengers  between  Chicago  and  New  York 
even  if  the  agent  had  been  prohibited  alto- 
gether from  pursuinghis  business  in  Cali- 
fornia. The  test  is--Was  this  business  a  part 
of  the  commerce  of  the  road?  Did  it  assist, 
or  was  it  carried  on  with  the  purpose  to 
assist,  in  increasing  the  amount  of  passenger 
traffic  on  the  road?  If  it  did,  the  power  to 
tax  it  involves  the  lessening  of  the  commerce 
of  the  road  to  an  extent  commensurate  with 
the  amount  of  business  done  by  the  agent. 

The  court  below  relied  mainly  upon  Nor- 
folk d  W.  R,  Co.  V.  Oom.,  114  Pa.  25«,  5 
Cent.  Rep.  240 ;  Pembina  C,  S,  M,  <k  M.  Oo.  t. 
Pennsylvania,  125  U.  S.  181  [81:  650],  and 
8mith  V.  Alabama,  124  U.  S.  465  [81 :  508], 
to  support  its  judgment.  But  we  are  of 
opinion  that  neither  of  the  cases  in  this  court 
sustains  that  position.  The  other  case  we 
have  disposed  of  in  a  separate  opinion,  re- 
versing Uie  Judgment  of  the  court  below. 

Pembina  u.  8.  M,  dbM.  Co.  v.  Pennsylvania 
manifestly  is  not  an  authority  in  favor  of 
the  position  of  the  court  below,  but  rather 
the  reverse.  In  that  case  a  company  incorpo- 
rated under  the  laws  of  Coloraoo  for  the  pur- 
pose of  doing  a  general  mining  and  milling 
business  in  that  State  had  an  office  in  Phila- 
delphia "for  the  use  of  its  officers,  stock- 
holders, agents  and  employes."  The  State 
of  Pennsylvania,  through  her  proper  officers, 
assessed  a  tax  against  the  corporation  for 
** office  license,"  which  the  company  resisted 
on  the  ground  that  the  Act  under  which  the 
assessment  was  levied  was  in  conflict  with 
the  "commerce  clause"  of  the  Constitution 
of  the  United  States,  in  that  it  was  an  at-  [in 
tempt  to  tax  interstate  commerce,  as  such. 
The  Pennsylvania  courts  affirmed  the  validity 
of  the  assessment,  and,  a  writ  of  error  having 
been  sued  out,  the  case  was  brought  here 
for  review.  This  court  held  that  the  state 
legislation  in  Question  did  not  infringe  upon 
the  commercial  clause  of  the  Constitution, 
because  it  imposed  no  prohibition  upon  the 
transportation  into  the  State  of  the  products 
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of  the  corporation  or  upon  their  sale  in  the 
State,  but  simply  exact^  a  license  tax  from 
the  corporation  for  its  office  in  the  Common- 
wealth ;  and  went  on  to  say :  **The  exaction 
of  a  license  fee  to  enable  the  corporation  to 
have  an  office  for  that  purpose  within  the 
Commonwealth  is  clearly  within  the  com- 

f»etcncy  of  its  Legislature.  It  was. decided 
ong  ago,  and  the  doctrine  has  been  often 
affirmed  since,  that  a  corporation  created  by 
one  State  cannot,  with  some  exceptions,  to 
which  we  shall  presently  refer,  do  business 
in  another  State  without  the  latter's  consent, 
express  or  implied, " — quoting  at  some  length 
from  Paul  y.  Virginia,  75  U.  S.  8  Wall.  168 
[19:  857],  to  sustain  the  conclusion  there 
reached.  But  the  court  further  remarked 
that  "a  qualification  of  this  doctrine  was 
expressed  in  Pensacola  Tdeg.  Co,  y.  Western 
U.  Tdeg,  Co,,  96  U.  S.  1,  12  [24:  708,  711], 
80  far  as  it  applies  to  corporations  engaged 
in  commerce  under  the  authority  or  with  the 
permission  of  Congress;"  and  in  conclusion 
said :  ^The  only  limitation  upon  this  power 
of  the  State  to  exclude  a  foreign  corporation 
from  doing  business  within  its  limits,  or 
hiring  offices  for  Uiat  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to 
do  business  or  hire  offices  there,  arises  where 
the  corporation  is  in  the  employ  of  the  fed- 
eral government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign.  The 
control  of  such  commerce,  being  in  the  fed- 
eral government,  is  not  to  be  restricted  by 
state  authority. "  The  reference  to  Pensacola 
Teleg.  Co.  v.  Western  U,  Teleg.  Co.  clearly 
indicates  that  the  court  did  not  intend  to  lay 
down  an^  rule  recognizing  the  power  of  a 
State  to  interfere  in  any  manner  with  inter- 
state commerce.  The  latter  case  was  one  in 
which  the  Legislature  of  Florida  had  granted 
[1131  ^^  ^^®  Pensacola  Company  the  exclusive 
right  of  establishing  and  maintaining  tele- 
graph lines  in  two  counties  in  that  State, 
and  this  court  held  that  such  legislation  was 
in  conflict  with  the  Act  of  Congress  of  July 
24,  1866,  granting  to  any  telegraph  company 
the  right  ^'^to  construct,  maintain  and  operate 
lines  of  telegraph  through  and  over  any  por- 
tion of  the  public  domain  of  ^e  United 
States,  over  and  along  any  of  the  military 
or  post  roads  of  the  United  States  whicn 
have  been  or  may  hereafter  be  declared  such 
by  Act  of  Congress,  and  over,  under  or  across 
the  navigable  streams  or  waters  of  the  United 
States, '^  etc.  This  court  held  such  state 
legislation  unconstitutional,  as  interfering 
with  interstate  commerce,  and  In  its  opinion 
announced  no  doctrine  not  in  harmony  with 
the  principles  of  the  later  decisions  to  which 
we  have  referred. 

Smith  y.  Alabama  was  a  case  in  which 
an  Act  of  the  State  Legislature  imposing  a 
license  upon  any  locomotive  engineer  oper- 
ating or  running  any  eneine  or  train  of  cars 
on  any  railroad  in  that  State  was  resisted  by 
an  engineer  of  the  Mobile  and  Ohio  Railroad 
Company,  who  ran  an  engine  drawing  pas- 
senger coaches  on  that  road  from  Mobile  in 
that  State  to  Corinth  in  Mississippi,  on  the 
ground  that  the  Statute  of  the  State  was  an 
attempt  to  regulate  interstate  commerce,  and 
was  therefore  repugnant  to  the  commercial 


clause  of  the  Constitution  of  the  United 
States.  We  held,  however,  that  the  Statute 
in  question  was  not  in  its  nature  a  regulation 
of  commerce ;  that  so  far  as  it  affected  com- 
mercial transactions  among  the  States,  ita 
effect  was  so  indirect,  incidental  and  remote 
as  not  to  burden  or  impede  such  commerce, 
and  that  it  was  not  therefore  in  conflict  with 
the  Constitution  of  the  United  States  or  any 
law  of  Congress.  It  having  been  thus  ascer- 
tained that  the  legislation  of  the  State  of 
Alabama  did  not  impose  any  burden  or  tax 
upon  interstate  commerce,  there  is  nothing 
to  be  found  in  the  opinion  in  that  case  that 
is  not  in  harmony  with  the  doctrines  we  have 
asserted  in  this  case.  That  opinion  quoted 
at  length  from  Sherlock  v.  Ailing,  93  U.  8. 
99,  102,  103  [28:  819.  820],  where  it  was  ex- 
pressly held  that  "the  States  cannot  by  leg- 
islation place  burdens  upon  commerce  wiUi 
foreign  nations  or  among  the  several  States. 
The  decisions  go  to  that  extent  and  their 
soundness  is  not  questioned.  But,  upon  an 
examination  of  the  cases  in  which  they  were 
rendered,  it  will  be  found  that  the  legislation 
adjudged  invalid  imposed  a  tax  upon  some 
insti*ument  or  subject  of  commerce,  or  easacted 
a  license  fee  from  parties  engaged  in  commercial 
pursuits,  or  created  an  impediment  to  the 
free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  witb 
which  commerce  in  particular  articles  or  be- 
tween particular  places  was  required  to  be 
conducted.  In  all  the  cases  the  legislation 
condemned  operated  directly  upon  commerce* 
either  by  way  of  tax  upon  its  business,  li- 
cense upon  its  pursuit  in  particular  channela 
or  conditions  for  carrying  it  on.** 

It  results  from  what  we  haw  said  that  the 
judgment  of  the  court  below  should  be,  and  it 
hereby  is,  reversed,  and  the  case  is  remanded  ta^ 
that  court  for  further  proceedings  in  cor^ormitf 
with  this  opinion, 

Mr.  Chief  Justice  Fiiller«  Mr,  Justice 
and  Mr.  Justice  Brewer  dissented. 


THE  NORFOLK   A  YHSSTERN  RAIL- 
ROAD COMPANY.  Plff,  in  Err., 

V. 

THE   COMMONWEALTH    OP   PENN- 
SYLVANIA. 

(See  8.  a  Reporter*!  ed.  114-12L) 

Corporations,  when  not  citizens — state  restrid- 
turns  upon — State  cannot  impose  a  license  taw- 
on  corporations  for  carrying  on  interstate— 
commerce — railroad,  wJien  part  of  eonUnusu^ 
line — license  tax  for  keeping  an  oftce. 

h   Oorporations  are  not  dtJieiis  within  the  moan 
Ing  of  clause  U  seo.  t,  of  arL  IV.,  of  the  IT.  S» 
OoDStitutlon,  declaring  that  *Hhe  oltlxens  of  eacW 
State  Bball  be  entitled  to  all  privileges  and  lmm>i— 
nitiee  of  citizenfl  in  the  several  States.** 


NOTB.— .^t  to  power  of  Congrtss  to  retndate 
tnerce,  see  note  to  Gibbons  v.  Ogden,  S:  28;  also  note 
to  Brown  v.  Maryland,  0: 678. 

As  to  interstate  commerce ;  regulation  of ;  pemw 
of  Congress ;  how  far  exeltufve,— see  noU  to  Olouoe^ 
ter  Ferry  Co.  ▼.  Pennsylyania,  9: 158i. 
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1889.        NoBFOLX  *  Wrotmui  B.  Co.  t.  OoiatcannAuni  or  TsmtnLVunA.       114-lSl 

I.    Sectloa  iDttboFourtoenth  Amendniaiit  totlie  puseDgera  beyoDd  their  onn  lines  and  beyood 

ConMltutlon,  decliirliiK  that  no  State  shall  "den;  (be  Unvita  of  their  respective  States 

to  aar  person  within  lU  Jurlsdictlnn  the  equal  Jfatha/i  Lock  Go.  t.  WorKiUrdilf.  B.  Co.  IM 

protection  of  the  l»wt,"  does  Dot  prohibit  a  Btnto  jj  g   889-383;  Bradford  y  am Ih  Oaretiaa  R. 

'^"'J^f*^??'      t^!;^°""^.«'!,"S',S^';  CS>.  7  Rich.  L.  201;  8  Redr.  Railways,  104; 

^"^   JZlm^S.  ?)^?'-^'™i':*,'*„.^'^*M''.Ap5,85; 


o^«_     ~.      .<».K._i_^f  .ii~^_f..  StMBart  T,  Erie  (6  W.   Trantp.   Co.  17  Juiuu. 

don  enoued  In  IntoiBUteoommsTce,  nor  Impose  O.  «  VVaJl.  li»  (isa:  H^O;  unto  a  M.  U.  Lo,  Y, 

any  ^^  upon  iuoh  comm^  wiUdnMa  McCarthy.  96  U,  B.  258  (34:  893);  BalHmor*  4 

llmito.  -P.  S.  a  Cb.  V,  Brown,  54  Pa.  77;  OiouUavx  t. 

4.    When  the  busloess  of  a  through  line  of  nil-  Le^k.  18  Pa,  324;  Tkt  Daniel  Ball,  77  U.  8. 

roada  oonalats.  Id  psrt,  ot  oairjlnB  pawengers  10  Wall.  657  (10:  090);  Stale  Freight  Tax,  83 

and  trciBbt  Into  PennsylTania  from  Other  States  U.  S.  IS  Wall.  332(21:148);  WobaiA,  St.  L.  4 

•ndoutofthBtSUteint(}oCher8tatce,aadHraU-  P,  R,  Co.  t.  Illin/>ii,ll9  U.  S.  SG7  (30:  244>. 
road  onmpany  which  U  a  corporation  otviridnla       "pije  poner  lo  regulate  commsrce  la  exclusive 

k  a  link  tn  that  Uoo.  suob  oocnpan;  Is  ensased  in  Jq  CoDgresa 
Inientateoommeroein  Penuaylvanlt  ^;„y  ,    California,  86  U.  9.  34  How,  189 

I.    A  license  I*!  assessed  under  the  Fennsrlvanla  {\%■(^^)■    Qloueuter  Ferry  Co.Y.  Ptnntylvat^ 

Art  of  June  T.187B  (P.  L.112.  ISO),  bj  the  auditor-  ^^4  y-   ^.198(29:158). 

general  of  that  BtaM  w»ln«t  .uoh  com  pan,  tor        ^    gj^j  ^  j      j,  ,        ^ 

S^^nS.^Jh'^SiS'a'^r^Xri,":  ^«^^-^-  involved  I  lutersute  or  f.«dp. 

S^S?^'iSdTir^o''tetlon"or1^e°«m^.S!S  '^'^^nV  Mit^H.  81  U.   8.  375  {23:  3471j 

clause  of  the  Constitution  of  the  Dnlted  Statafc  Moron  y.  tTme  Orleans.  113  U.  B,  69  [38:  658)[ 

[No.  294.J  Walling  v.  Miehigan,  116  U.  B.  446  (39:  691)! 

^roued  April  »4,  SS.  1890.    Dteidtd  May  19,  Pickard  ».  Pullman  8.  0.  Co.  117  U.  8.  34  (89: 

18S0.  785);  FargoY.  Michigan,  121 V.  S.  380(30:  eofff. 

Mean.    John    F.    Sktideraoii,    Depvtjf 

IN  ERROR  to  the  Supreme  Court  of  the  AttyQen.,  and  WiUiam  S.  Kirkpatriek,  Attj- 

State  of  PeonsylvaDJa  to  review  h  Judg-  Oen.,  for  defendant  In  error: 
meDt  for  a  license  tax  osseased  bj  tbe  auditor-       The  license  tax  in  question  la  not  in  conflict 

general  of  Pennejlvania  agaiOBt  the  Norfolk  with  clause  1  of  section  2  of  article  IV.  of  tiie 

«Dd  Western  Railroad  Company,  a  corporation  CooBtilution,  which  provides  that  "thecicjzena 

of  Virginiaand  Weal  Virginia,  forllshaviogan  of  each  State  shall  l>e  entitled  to  all  the  privi- 

oOcc  in  Philadelphia  for  tbe  use  of  Its  offlceis,  leges  and  immunities  of  citizens  In  the  teverkl 

■tockhotders,  agents  and  emplo^£s.     Berried.  Btaiea." 

The  facts  are  stated  in  the  opmlon.  Nor  does  such  tax  deny  to  the  plaintiff  tn 

Mr.  M.  E.  Olmatad,  for  plaintiff  In  error:  error  the  equal  protection  of  the  laws  contrary 

Corporations    are    not    cilizens   within   the  lo  the  provisions  of  the  14th  Amendment  to  tha 

neaDing  of  tbat  clause  of  the  Constitution  of  Constitution. 

the  Uniled  States  which  declares  that  "Ibe  ci^       Pembina  0.  8.  M.  it  M.  Oo.  y.  Penntylmnia, 

izensof  each  State  shall  be  entitled  lo  all  the  136U.  8. 181  (81:650);  PaulY.ViTeinia.  75U. 

privileges  and  immunitiea  ot  citizens  In  tbe  S.  8  Wall.  188(19:857);  ,au0u«laAin£v.  ffiirff, 

several  SUUs.  86  U.  8. 13  Pet.  SIO  (10: 274);  Dueat  v.  Chicago^ 

Augvtta  Bank  y.  Earlt.  SB  D.  8. 18  Pet.  510  77  U.  B.  10  Wall.  410  (19:  973);  Philadelphia  F. 

OO:  374);  ftitti  T.  Virginia,  75  U.  S.  8  WaU.  Auo.  v.  Ntie  York,  110  U.  8.  110, 120  (SO:  842, 

188  (19;  867).  817). 

The  Btaie  may  discriminate  between  her       While*  State  cannot  exact  conditions  for  al- 

own  domestic  corporations  and  those  of  other  lowing  a  corporation  to  do  business  or  hire  offl- 

States,  desirous  ot  traDsacting  business  within  cesthere,  where  lis  business  is  commerce,  Inter- 

faer  jurisdiction.  state  or  foreign  (Com.  v.  Standard  Oil  Vo.  101 

LafavftU  In*.  Co.  v.  f¥eneh,  69  V.  8.  18  Pa.  119),  yctthepjalntlff  Inerror  is  notinoper- 
Bow.  404  (15:  451);  Dueat  y.  C7(tAim>,  77  U.  S.  ation  in  this  Stale  (C'MipfT  i(rf.  Co.  y.  Fergv.»on, 
10  Wall.  410(10:972).  118  U.  S.  737,733,28:1137,  1188),  and  a  license 

A  Slate  may  exclude  from  its  Jurisdicllon  tax  for  maintaining  an  office  may  be  exacted, 
corporations  of  other  States  not  eogaged  in  in-       „     ,    „     ,  ^  ,,        ,  ^^        ,  ,       rii« 

terataie   commerce.    The  right  (5  exclusioD       *♦"■  •«"««  Iiwamr  delivered  the  opinion  l**o 

cannot  be  exercised  against  corporations  of  of  the  court:  .,.,,, 

other   Stales  thua  engaged,  any  mote  than       The  I6th  section  of  an  Act  of  the  Legisla- 

mgainst  individuala  ^>"^  "^  ^^  Commonwealth  of  Pennsylvania, 

ifonM/fls.  0».v.'jft.T»e,37U.  B.80Wall.445  approved  June  7,    1870   (P.    L.    112,  120). 

(22:  865);  Indiana  y.  PuUman  Palace  Oar  Co.  provides  as  follows : 

16  Fed.  Rep.  1B8;  Cooper  Mfg.  Cb.y.  Plerputon,        "That  from  and  after  the  first  day  of  July, 

118  TJ.  B.  727  <28:  1137);  Qtoacetttr  Ftrry  Co.  Anno  Domini   one  thousand  eight  hundred 

V.  Penneylixinia,  114  U.  8.  198  (39:  158);  PMU  and  seventy-nine,  no  foreign  corporation,  ex- 

adelphia  <£  8.  M.  8.  Co.  v.  PenTuylBania,  122  cept  foreign  Insurance  companies,  which  does 

U.  8.  836  (80:  1300);  Stockton  y.  Baltimore  d  not  Invest  and  use  its  capital  InthisCommon- 

7f.  T.B.0O.S2  Fed.  Rep.  0;  Pembina  C.  S.  M.  wealth,  shall  have  an  olllce  or  offices  in  this 

A  M.  Go.  Y.  PennMylvania,  136  U,  B.  181  (81:  Commonwealth  for  the  use  of  its  ofllcen, 

660);  Ltloup  r.  FOrt  of  MobiU,  127  U.  8.  840  stockholders,  agenU  or  employ^,  unless   it 

(82:811).  shall  have  Orat  obtained  from  tbe  auditor- 

Ballrotds  may  conlnct  to  carry  |oodi  and  general  an  aimaftl  LloenM  m  Xa  ^,  «>&.  Vn 
tt«  U.  8.  ^V» 
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■aid  licenBe  every  such  corporation  shall  pay  Judgment  was  rendered  against  the  Com- 
into  the  state  treasury,  for  the  use  of  the  pany  on  that  finding,  sustaining  the  settle- 
Commonwealth,  annually,  one  fourth  of  a  ment  made  by  the  auditor-general  of  Uie 
mill  on  each  dollar  of  capital  stock  which  State,  for  the  sum  of  $7,608.12.  That  Judg- 
said  company  is  authorized  to  have,  and  the  ment  having  been  affirmed  bv  the  Supreme 
auditor-general  shall  not  issue  a  license  to  Court  of  the  State,  Uiis  writ  or  error  was  sued 
any  corporation  until  said  license  fee  shall  out.  The  assignment  of  errors  is  to  the 
have  been  paid.  The  auditor-general  and  state  effect  that  the  court  below  erred  in  refusing 
treasurer  are  hereby  authorized  to  settle  and  to  sustain  the  following  points,  urged  by  the 
have  collected  an  account  against  any  com-  Company,  both  in  the  trial  court  and  in  the 
>any  violating  the  provisions  of  this  section.  Supreme  Court  of  the  State,  viz.  : 

or  the  amount  of  such  license  fee,  together  „  ,-v  t««««„/»k  «..  ti^o  o{^f^^„«K  ...^;^»  ^# 

irifi,  o  «oT.«Utr  /.f  Mtrr  t^r  n^ntnm  f/.?  fall.  W  Inasuttuch  ss  thc  Sixteenth  section  of 


101 

with  a  penalty  of  fifty  per  centum  foF  fail-   ,,    '^'i!^^^^  T  Tu^'A^^^^^tTfJi^il^ 
ure  to  pay  the"^  same :  5^Vfed,    That  no  11-   ^Lf^.^.l'^'i^^^  I  TMVtl?  .^f^riS 


rpn«P  fpp  shall  he  neceaaarv  for  anv  coroora-    corporations,   and  to  the  officers,  agents  and 
^nTJ'1n..Ux^fnHff?nln^^^^  emoloy^s  of  forcigu  corporatious,  the. right 


corporation  of  this  State  which  does  pay  a  *^^"}^''t^'""  ,H^»*S^  ""^  ?^  "^"ST  \v\Zi 

t.r'under  «y  previous  section  of  thi.  IL'  g^g  ^-^  ^r't'^rt^^  ^i^Ttt 

Under  the  authority  vested  in  him  by  that  each  State  shall  be  entitled  to  all  privileges 

Statute  the  auditor- general  of  the  State  as-  .     .     .      of  citizens  in  the  several  States. ' 
sessed  a  license  tax  against  the  Norfolk  and       **  (2)  The  sixteenth  section  of  the  Act  of 

Western  Railroad   Company,    a  corporation  June  7,  1879,  is  an  abridgment  of  the  privi- 

existing  under  the  laws  of  Virginia   and  leges  and  immunities  of  the  citizens  of  the 

West   Yirffinia,  for  each  of   the  two  years  United  States ;  it  discriminates  between  cor- 

ending  July  1,  1885,  on  its  capital  stock  of  porations  of  the  State  of  Pennsylvania   and 

$25,0^,000,  at  the  rate  prescribed  in  the  Act,  corporations  of  other  States ;  it  discriminates 

amounting  to  $6,250  a  vear,  on  account   of  between   corporations   and   natural    persons 

its  having  an  office  for  the  use  of  its  officers,  having  offices  in  Pennsylvania ;  it  discrimi- 

stockholders,   agents  and   employ^    in  the  nates  between  foreigii  corporations ;  it  denies 

City  of  Philadelphia.    The  case  now  before  to   foreign  corporations  and  to  natural  per- 

this  court  involves  the  claim  of  the  State  for  sons  connected  with  such  corporations,  par- 

the  year  ending  Julv  1,  1884,  only.     As  per-  ticularly    this   defendant   and    its    officers, 

mitted  by  the  laws  of  Pennsylvania,  the  Com-  agents  and  employes,  who  were  in  the  State 

panv  appealed   from   the   auditor-general's  maintaining  an  office  and  doing  business  at 

settlement  to  the  Court  of  Common  Pleas  of  and  before  the  passage  of  the  said  Act,  the 

Dauphin  County,  in  that  State.    The  case  equal  protection  of  the  laws,  and  is  for  these 

was  tried  In  that  court  without  the  interven-  reasons  void,  because  in  conflict  with  article 

tion  of  a  jury,  under  an  Act  of  the  State  XIV.  of  the  Amendments  to  the  Constitution 

Legislature  approved  April  22,  1874,  and  the  of  the    United  States,  and  also  because  in 

court  made  the  following  findings  of  fact,  confiict  with  the  Act  of  Congress — Revised 

**1.  The  defendant  is  a  railroad  corporation  ®^^^^;  ^^^^V^^lv    xr -♦  n    jt  w.^ 
-.^i«*««!.  ,;«ti^r*Kri««LV#  ♦i,rcf-^^  (3)  Inasmuch  as  the  Norfolk  A  Westeni 

existing  under  the  laws  of  the  btates  of  Vir-  Tj^n™^  n^»^»«,.«^  ;<,  ^•^^^^..^  ;•«  t-h^  i •- 

ginia  and  West  Virginia,  and  its  main  line  5?l!!^jL^,?^P"?Zi^ht  ItS^iLi^t^iS^t^  « 

KQd  branclies  lie  wholly  within  these  States.  ?l^"ftt?ff I  „,5^  nf^r  ^TS^Rt^^  Z 

"2.  Its  line  of  railnid  connects  at  several  ^^Z^i'J'Lf}^^  t^°iZ^Rj^  ^^ht 

points  with  the  railroads  of  other  corpora-  PfOMylvania,  or  from  other  States  to  other 

^iu»  n.uA  W.V  •o^.ivous  vi   v«u<i>   vuiuuia  g^^^gg    DsssinK  throuKh  the  State  of  Penn- 

!«T^.^^n  ^tLm™tSL?^H  ?ilS!f.n^'  sylvania :  and^r  the  successful  carrying  on 

S'has'Cmea  uSk  in^ul^Kf"^:  i^^J^^^Z^^^^T^^lit  "tS^^'* 

oyer  which,  as  part  of  the  b5.iness  thereof!  ?ffl^|?'f„^rS  of  PeL"rSw-Ta.-^^ 

^t?,f*tS?^r?!!^nft'!„?JS  *^'*^  '"*"  '"**  fore  the  sixteenth  section  of  ^he  Art  of  June 

*«    tS  !,.twf,^Ttt^^i  .f™.ir  s.  *„.„♦,  '.  1879.  if  it  requires  that  the  said  Company 

*.Ami-f^.  n?  H^.»P  ^  "      *    ^'  citnnot  lawfully   maintain  an  offlce  in  saiS 

-4    BW^Tniv  1    low    t«   TnW  1     i«K  State  without  first  obtaining  from  the  audi- 

It  ^:/^r,m^}V\^^r^J^}ll\J^r  tor-general  thereof  a  licensi  so  to  do.  and 

IL  ?1  «f  JL  „«.««  \f^I^i^I.    !^„itl  paying  tl»e  fee  prescribed  by  said  section  for 

^A^r^^Lt^    ?L  r.'i„^^  i.  ft  R„.£!kl^  said  iTccnse.  then  the  said  section  is  uncon- 

V^rir^P*  ^  Roanoke,  gtjtutional  and  void,  because  in  conflirt  with 

Virginia.  „„,i^  u  „,„„„j^  .  clause  three  of  section  eight  of  article  I.  «rf 

6.      During  this  period  it  exMnded  a  ^^    constitution  of  the  UEited  States,  which 

considerable  amount  of  money  in  l>enn8yl-  provides  that    -Congress  shall  have  ^wer  to 

I?f- fi"  S!  P*^^,**'  "?**{;"♦•  "ft*?^"  ^gilate  commerce  with  foreign  nations  and 
plies  for  the  use  of  its  road  ;  but   with  tri-      »        ^he  several  States. '" 
fling  exceptions,  it  owns  no  property  and  has  ' 

no  capital  invested  for  corporate  purposes      The   first   two  points  are  disposed  of  ad- 

within  this  Cummonwealth.  versely  to  the    Company  by  the  decision  of 

"  6.  It  has  paid  no  offlce  license  fee  for  the  this  court  in  Pembina  0.  8.  M.  A  M.  Oo.  v. 

years  named,  as  required  by  section  sixteen  Penntyltania,  125  U.  S.    181  [81 :  650].     In 

ti  the  Act  of  1879  (P.  L.  190).    Upon  this  that  case  we    held,  following  Paul  v.   Vir- 

aection  tbete  jettlementt  an  Used.*  ginia,  76  U.  8.  8  Wall.  168  [19:  867].  that 

*9e  lie  n.  s. 
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corporations  are  not  citizens  within  the  mean- 
ing of  clause  1,  sec.  2,  of  art.  IV.,  of  the 
Constitution  of  the  United  States,  declaring 
that  "the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  States.  **  And  we  also 
held  that  section  1  of  the  Fourteenth  Amend- 
ment to  the  Constitution,  declaring  that  no 
State  shall  ''deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  '* 
does  not  prohibit  a  State  from  imposing  such 
conditions  upon  foreign  corporations  as  it 
may  choose,  as  a  condition  of  their  admis- 
sion within  its  limits.  See  also  Philadel- 
phia F.  Amo.  v.  New  York,  119  U.  8.  110 
130:  842]. 

The  only  question  for  consideration  there- 
fore arises  under  the  third  assignment  of  er- 
ror, above  set  forth.  It  is  well  settled  by 
numerous  decisions  of  this  court  that  a  State 
cannot,  under  the  guise  of  a  license  tax,  ex- 
clude from  its  jurisaiction  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  or  im- 
pose any  burdens  upon  such  commerce  within 
its  limits.  Some  of  the  cases  sustaining  this 
proposition  are  collected  in  McCaU  v.  Cali- 
fomia,  just  decided  [anU,  p.  891],  and  need 
not  be  repeated  here. 

The  question  before  us  is  thus  narrowed 
to  the  two  following  inquiries :  (1)  Was  the 
business  of  this  Company  in  the  State  of 
Pennsylvania  interstate  commerce?  (2)  If 
flo,  was  the  tsL^  assessed  against  it  for  keeping 
an  office  in  Philadelphia,  for  the  use  of  its 
officers,  stockholders,  agents  and  employ^,  a 
tax  upon  such  business?  We  have  no  diffi- 
culty in  answering  the  first  of  these  inquiries 
in  the  affirmative.  Although  the  findings 
of  fact  are  somewhat  meagre  on  this  ques- 
tion— much  more  so,  indeed,  than  the  un- 
disputed evidence  in  the  case  warranted — 
enough  is  stated  in  the  second  paragraph  of 
the  aforesaid  finding  to  show  that  ttie  Com- 
pany is  engaged  in  interstate  commerce  in 
the  State.  It  is  there  said.  In  substance: 
By  virtue  of  its  connections  and  certain  traf- 
fic contracts  with  other  railroads  the  Norfolk 
and  Western  Railroad  Company  "has  become 
a  link  in  a  through  line  of  roaa,  over  which, 
as  part  of  the  business  thereof,  freight  and 
passengers  are  carried  into  and  out  of  this 
Commonwealth."  That  is  to  say,  the  busi- 
ness of  the  through  line  of  railroad,  of  which 
the  plaintiff  in  error  forms  a  part  or  in  which 
it  is  a  link,  consists,  in  a  measure,  of  carry- 
ing passengers  and  freight  into  Pennsylvania 
from  other  States,  and  out  of  that  State  into 
other  States.  It  certainly  requires  no  cita- 
tion of  authorities  to  demonstrate  that  such 
business — that  is,  the  business  of  this  through 
line  of  railroad — is  interstate  commerce. 
That  being  true,  it  logically  follows  that 
any  one  of  the  roads  forming  a  part  of,  or 
constituting  a  link  in,  that  through  line,  is 
engaged  in  interstate  commerce,  since  the 
business  of  each  one  of  those  roads  serves  to 
increase  the  volume  of  business  done  by  that 
through  line. 

On  this  point  The  Daniel  Ball,  77  U.  S. 
10  Wall.  557,  565  [19:  999,  1002],  is  anau- 
thority.  In  that  case  the  steamer  Daniel 
Ball  was  engaged  in  transporting  goods  on 
Grand    Rivw,    wholly  within  w  State  of 

lae  u.  8. 


Michigan,  destined  for  other  States,  and  goods 
brought  from  other  States  destined  for 
places  in  the  State  of  Michigan,  but  did  not 
run  in  connection  with,  or  in  continuation 
of,  any  line  of  vessels  or  railway  leading  to 
other  States ;  and  the  contention  was,  that  she 
was  not  engaged  in  interstate  commerce. 
But  this  court  held  otherwise  and  said :  "  So 
far  as  she  was  employed  in  transporting 
goods  destined  for  other  States,  or  foods 
brought  from  without  the  limits  of  Michi- 
gan and  destined  to  places  within  that  State, 
she  was  engaged  in  commerce  between  the 
States,  and,  however  limited  that  commerce 
may  have  been,  she  was,  so  far  as  it  went, 
subject  to  the  legislation  of  Coneress.  She 
was  employed  as  an  instrument  of  that  com- 
merce ;  for  whenever  a  commodity  has  begun 
to  move  as  an  article  of  trade  from  one  State 
to  another,  commerce  in  that  commodity 
between  the  States  has  commenced.  The 
fact  that  several  different  and  independent 
agencies  are  employed  in  transporting  the  [184 
commodity,  some  acting  entirely  in  one 
State,  and  some  acting  through  two  or  more 
States,  does  in  no  respect  affect  the  character 
of  the  transaction.  To  the  extent  in  which 
each  agency  acts  in  that  transportation,  it  it 
subject  to   the  regulation  of  Congress. " 

See  also  Waba3i,  81.  L.  d  R  R  Co,  y. 
lUinine,  118  XJ.  S.  557  [80:  244],  and  cases 
cited. 

We  pass  to  the  second  inquiry  above  stated* 
viz.  :  Was  the  tax  assessed  against  the  Com- 
pany for  keeping  an  office  in  Philadelphia, 
for  the  use  of  its  officers,  stockholders,  agents 
and  employes,  a  tax  upon  the  business  of  the 
Company.  In  other  words  was  such  tax  a  tax 
upon  any  of  the  means  or  inaPrumenU  by 
which  the  Company  was  enabled  to  carry  on 
its  business  of  i nteretate  commerce  ?  We  nave 
no  hesitancy  in  answering  that  question  in 
the  affirmative.  What  was  the  purpose  of 
the  Company  in  establishing  an  office  in  the 
City  of  Philadelphia?  Manifestly  for  the 
furtherance  of  its  business  interests  in  the 
matter  of  its  commercial  relations.  One  of 
the  terms  of  the  contract  by  which  the  plain- 
tiff in  error  became  a  link  in  the  through  line 
of  road  referred  to  in  the  findings  of  fact, 
provided  that  "  it  shall  be  the  duty  of  each 
initial  road,  member  of  the  line,  to  solicit 
and  procure  traffic  for  the  Great  Southern 
Despatch  (the  name  of  said  through  line)  at 
its  own  proper  cost  and  expense." 

Again,  the  plaintiff  in  error  does  not  ex- 
ercise, or  seek  to  exercise,  in  Pennsylvania 
any  privilege  or  franchise  not  imm<Miiatelj 
connected  with  interstate  commerce  and  re- 
quired for  the  purposes  thereof.  Before  es- 
tablishing its  office  in  Philadelphia  it 
obtained  from  the  secretary  of  the  Common- 
wealth the  certificate  required  by  the  Act  of 
the  State  Legislature  of  1874  enabling  it  to 
maintain  an  office  in  the  State.  That  office 
was  maintained  because  of  the  necessities  of 
the  interstate  business  of  the  Company,  and 
for  no  other  purpose.  A  tax  upon  it  was 
therefore  a  tax  upon  one  of  the  means  or  in- 
strumentalities of  the  Company's  interstate 
commerce ;  and  as  such  was  in  violation  of 
the  commercial  clause  of  the  Constitution  of 
the  United  States.     QhueetUr  Fcrni  Oo.  ^. 
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Penrutploania,  114  U.  S.  196  £29 :  158]  ;  PhOa- 
ddpJiia  A  8.  M,  8.  Co.  v.  Penruulvania,  122 
U.  S.  826  [30 :  1200],  and  cajses cited ;  McOaU 
T.  California,  ante,  p.  891. 

For  the  foregoing  reaeons  the  judgment  of  ihA 
eourt  bdou)  ie  reversed,  and  the  eaee  i$  remanded 
to  that  court  for  further  proceedings  in  con- 
formity icith  thie  opinion, 

Mr.  Chief  Justice  Fuller*  Mr.  Justice 
Gray ^ and  Mr.   Justice  Brewer  dissented. 


THE  RICHELIEU  AND  ONTARIO  NAV- 
IGATION COMPANY,  Py.  in  Err., 

V. 

THB  BOSTON  MARINE  IN8X3RANCB 

COMPANY. 

(See  8.  a  Beporter*!  ed.  406-438.) 

Marine  insurance,  when  loss  recoverable—error 
in  charge  to  jury— peril  by  unseatcorthiness — 
dtfective  compass— fog— knowledge  of  unnea- 
worthiness— province  of  jury — right  to  aban- 
don— acceptance,  acts  showing— captain,  when 
insurer's  agent  —  custom—protest  — former 
ntiL 

L  Where  a  Canadian  steamer,  with  a  defectiye 
oompasB,  while  Dariffatiog  CanadiaD  waters  with- 
out a  lookout  and  violating  a  Canadian  statute 
requiriuK  its  going  at  a  moderate  speed  in  a  fog, 
was  stranded  in  a  fog  on  an  island  miles  out  of 
her  oourse  and  abandoned,  her  owner,  a  Canadian 
oorporation,  cannot  recover  for  her  loss,  on  a 
policy  insuring  her  against  perils  of  the  sea,  ez- 
oept  those  occasioned  by  want  of  ordinary  care 
and  skill  or  of  seaworthiness,  without  showing 
that  neither  such  breach  of  the  statute  nor  the 
defect  of  the  compass  caused  or  contributed  to 
the  disaster,  and  that  it  was  caused  by  perils  in- 
sured against. 

t.  It  was  not  error  in  the  court  to  refuse  to  in- 
struct the  jury  that  the  stranding  in  a  dense  fog 
was  an  accident  which  was  prima  fade  covered 
by  the  policy,  and  for  which  the  insurers  were 
prima  facie  liable,  and  that  if  the  fog  contrib- 
uted proximately  to  the  stranding,  the  insurers 
would  be  liable. 

t.  U  the  peril  was  caused  by  negligence  or  unseat 
worthiness,  notwithstanding  it  was  the  fog 
which  prevented  the  island  being  seen,  the  negli- 
gence or  unseaworthiness  was  the  efficient  and 
proximate  causa. 

V(rrm.^Mitrtpreaentation  or  fraud  vitiaUs  pciiey 
at  inturanee.  See  note  to  ITLanahan  v.  Univenal 
Ins.  Co.  7: 98;  also  note  to  Columbian  Ins.  Co.  ▼. 
Lawrence,  7:  888. 

Am  to  abandonments  whatis;  effect  of;  when  <fi- 
sured  may  abandon ;  not  bound  to  cb^ndon,— see 
note  to  Bradlie  v.  Maryland  Ins.  Co.  9: 1128. 

Am  to  marine  fneurancc ;  what  U  a  total  loss,— see 
note  to  Great  Western  Ins.  Co.  v.  Fogarty,  22:  216. 

Am  to  MeawortMncMM ;  implied  toorronty  (flT,— see 
noCe  to  Work  v.  Leathers.  24:  1012. 

Am  to**rottenclaiise**in  policv  of  inswranee^  see 
noCe  to  Janney  r.  Columbian  Ins.  Co.  6:  864. 

Am  to  deviation,  see  note  to  Columbian  Ins.  Co.  v. 
Oatlett,  8:  68C 

Am  to  barratry;  what  It,— see  note  to  Waten  v. 
Merohants  L.  Ins.  Co.  9:  69L 

Am  to  Ifituranee ;  breach  of  condttionM  by  third  par- 
ties; When  poiiey  1nvaUdated^--me  note  to  Liverpooi 
#Xk  S  Q,  Lam.  Co.  r.  Guntber,  tk  Sn, 
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i.  If  there  were  any  defects  in  the  compass 
derlng  it  unsafe  or  unsuitable  for  use,  and  the 
stranding  of  the  vessel  was  caused  by,  or  conse- 
quent upon,  suoh  defects,  the  vessel  was  not  sea- 
worthy. 

8.  The  exception  of  losses  occasioned  by  unsea- 
worthiness Is  In  efPect  a  warranty  that  a  loss 
should  not  be  so  occasioned,  and  whether  the  fact 
of  unseaworthiness  was  known  or  unknown  Is 
immateriaL 

8.  The  jury  are  to  decide  from  aU  the  facts,  and 
instructions  based  upon  a  partial  view  of  the  evi* 
dence  should  be  refused. 

7.  If  the  loss  was  the  result  of  a  peril  not  insured 
against,  there  was  no  right  to  abandon. 

&  Any  act  of  the  underwriter  in  consequenoe  of 
an  abandonment,  which  can  be  justitted  only  un* 
der  a  right  derived  from  it,  may  be  decisive  otI- 
denoe  of  an  acceptance. 

9.  Any  act  done  for  the  purpose  of  making  tba 
most  of  the  property,  to  whomsoever  it  may  prove 
to  belong,  ought  not  to  be  construed  against  the 
party  who  thus  seeks  the  common  Interests 

10.  When  there  Is  no  acceptance  of  an  abandon- 
ment, the  acts  of  the  captain  in  moving  the  ves- 
sel on  to  a  dry  dock  and  repairing  her  are  not 
done  by  him  as  the  insurer*s  agent;  it  Is  only  af- 
ter an  actual  abandonment  and  the  passage  of 
the  title  that  the  captain  becomes  the  insurer*B 
agent 

Hi  Evidence  of  a  custom  to  run  at  full  speed  In  a 
dense  fog  without  a  lookout  is  inadmissible. 

12.  A  protest  Is  admissible  in  evidence  with  the 
proofs  of  loss  as  an  explanatory  writing  when 
made  part  of  the  proofs  by  being  referred  to 
therein. 

18.  Where  the  insurers  were  not  parties  to  a  suit 
upon  the  decree  in  which  the  vessel  was  sold  for 
repairs,  the  record  of  the  suit  is  not  evidenoe 
against  them  to  prove  an  acceptance  of  aban- 
donment. 

[No.  2M.] 

Argued  April  tS,  1890.  Decided  May  19,  1890. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit, 
ed  States  for  the  Eastern  District  of  Micii- 
igan  to  review  a  judgment  for  defendant  in  an 
action  upon  a  policy  of  marine  insurance  to 
recover  for  the  loss  of  a  steamship.    AfHi-med, 

Statement  by  Mr.  Cliief  Justice  Fuller: 
This  is  an  action  upon  a  policy  of  insur- 
ance, bearing  date  May  1,  1^,  insuring  the 
steamer  Spartan,  a  Canadian  vessel  of  six 
hundred  and  seventy-eight  tons  burden,  from 
April  1  to  November  80,  1883.  The  plaintiff 
in  error,  a  Canadian  corporation,  cnartered  [4 
the  Spartan  in  the  spring  of  1888  to  the  Owen 
Sound  Steamship  Company,  also  a  Canadian 
corporation  or  association,  and  she  was  bein^ 
run  by  that  company  on  the  route  between 
Owen  Sound  on  Georgian  Bay,  Ontario,  to 
Fort  William,  Ontario,  on  the  north  shore  of 
Lake  Superior,  when  the  loss  occurred.  The 
perils  insured  against  are  thus  stated  in  the 
policy : 

"  Touching  the  adventures  and  perils  whi^ 
the  said  Insurance  Company  is  content  to  beer 
and  take  upon  itself  by  this  policy,  they  are 
of  the  lakes,  rivers,  canals,  fires,  Jettisona, 
that  shall  come  to  the  damage  of  the  said 
vessel  or  any  part  thereof,  excepting  all 
perils,  leases,  misfortunes  or  expenses  conae- 

?|ucnt  upon  and  arising  from  or  caused  by  the 
ollowing  or  other  legally  excluded  ceuaee^ 
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Tiz. :  damage  that  may  be  done  by  the  vessel 
hereby  insured  to  any  other  vessel  or  prop- 
erty ;  incompetency  of  the  master  or  insuffi- 
ciency of  the  crew  or  want  of  ordinary  care 
and  skill  in  navigating  said  vessel  and  in 
loading,  stowing  and  securing  the  cargo  of 
said  vessel ;  rottenness,  inherent  defects,  over- 
loading and  all  other  unseaworthiness ;  theft, 
barrat^  or  robbery." 

The  steamer  was  valued  at  $50,000  and  was 
Insured  in  all  to  the  amount  of    $40,000. 
Her  crew  consisted  of  the  master,  two  mates, 
two  engineers,  two  wheelsmen,  four  firemen, 
a  full  complement  in  the  cabin   and  four  or 
five  deck  hands.    She  had  made  three  trips 
from  the  opening  of  the  season  of  navigation ; 
and   on  the  18Ui  of  June,  1888,   len   Fort 
TVilliara,  on  her  return  trip  to  Owen  Sound, 
and  stopped  &n  route  at  Silver  Island  on  the 
north  suiore  of  Lake  Superior,  leaving  that 
port  at  12.45  P.  M.,  and  was  stranded  on  the 
southwest  point  of  Caribou  Island,  in  Lake 
Superior,  at  about  two  o'clock  in  the  morning 
of  June  19.    The  evidence  tended  to  show 
t.liat  on  this  occasion,  for  the  first  time,  she 
laid  her   course  from  Silver  Island  for  Pas- 
sag[e  Island,  thence  direct  for  White  Fish 
X^oint  on  the  south  shore  of  Lake  Superior. 
Setween  Silver  Island  and  Passage  Island  a 
^hick  fog  arose  which  continued  until  after 
"the  stranding.     She  passed  Passage  Island  at 
S.80  P.  M.,  Uience  the  chart  course  laid  S.  E. 
!)▼  £.  i  E.  to  White  Fish  Point,  passing  about 
«ight  miles  to  the  southward  of  Caribou  Is- 
land, one  hundred  and  thirty-two  miles  from 
T^aasage  Island.     About  eight  o'clock  in  the 
evening  of  June  18  the  master  retired  to  his 
stateroom,  leaving  the  second  mate  on  watch, 
and  gave  him  the  following  written  instruc- 
tions: 

''Monday  Evenine. 
''Mr.  Harbottle:  If  it  continues  thick  at 
10  o'clock  P.  M.,  keep  her  S.  E.  by  £.  until 
8  A.  M.  ;  then  keep  her  S.  E.  by  E. |  E.  small. 
If  it  clears  continue  on  your  course  S.  E.  by 
S.  i  E." 

The  fog  continued  dense  during  Harbottle's 
watch,  and  he  made  the  course  prescribed 
until  he  came  off  watch  about  1  o'clock  A.  M. 
on  the  19th,  running  the  steamer  at  full  speed, 
which  was  twelve  or  twelve  and  a  half  miles 
per  hour,  the  master  testifving  that  his  in- 
structions "  were  based  on  the  steamer's  run- 
ning on  time."    At  twenty  minutes  past  one 
in  ute  mominff,  Wagner,  the  first  mate,  re- 
lieved Harbottle  and   took  charge,  navigat- 
ing the  vessel  under  the  same  onlers,  the  fog 
being  so  dense,  he  says,  "that  you  could  not. 
see  anything.  **  There  was  no  lookout  forward  ; 
no  one  else  on  deck  during  either  watch,  be- 
aide  the  mate  and  the  wheelsman ;  no  sound- 
ings were  taken;  and  the  steamer  was  kept 
running  at  her  full  rate  of  speed,  carrying 
lier    regular    steam    of    forty -five    pounds, 
her    maximum  pressure    being    forty-seven 
liounda.     She  struck  on  the  southwest  point 
<»f     Caribou    Island,    in    Canadian    waters, 
ttough    she    should    have  passed  seventeen 
miles  to  the  southward  of  that  Island.     Upon 
yie  ordinary  course  from  Passage  Island   to 
"White  Fish  Point,  she  would   have   passed 
«bout  eight  miles  south,  but  the  testimony 
tended  to  show  that  she  took  a  course  some- 


what  southerly  of  the  most  direct  course 
between  the  two  points,  which  should  havs 
carried  her  some  seventeen  miles  south. 

Notice  of  the  disaster  and  request  for  assis- 
tance was  sent  by  the  master  to  the  insurers' 
agents,  who  received  it  June  22,  and  sent 
to  the  aid  of  the  Spartan  a  tug  and  wreck- 
ing expedition,  unaer  command  of  Captain 
Swain,  which  left  Detroit  June  23  and  arrived 
at  Caribou  Island  June  25.  June  26  plain- 
tiff sent  a  telegram  to  the  insurance  agent  at 
Toronto,  who  was  the  broker  who  negotiated 
this  insurance,  through  defendant's  agents  [41 
at  Buffalo,  as  follows:  "Spartan  ashore  on 
Caribou  Island,  and  this  Company  beg  to  in- 
form you  that  they  abandon  the  boat  and 
claim  a  total  loss.  Please  inform  the  under- 
writers. " 

The  steamer  was  brought  to  Detroit,  as  al- 
leged on  the  one  side,  by  the  order  of  her 
master,  and  there  docked  and  repaired  under 
his  instructions,  which  is  denied  on  the  other. 
The  cost  of  rescuing  the  steamer  and  towinff 
her  to  Detroit  was  $7,455.18,  which  was  paid 
by  the  underwriters.  It  is  in  dispute  as  to 
who  ordered  the  repairs,  or  clliimed  or  exer- 
cised control  over  them  or  the  steamer,  or 
directed  where  she  should  be  brought,  but 
it  is  not  shown  that  either  plaintiff  or  defend- 
ant did.  The  repairs  were  made  by  the 
Detroit  Dry  Dock  Company,  and  completed 
in  September,  at  a  cost  of^from  $28,000  to 
$24,000.  In  November,  plaintiff  served  on 
the  insurers  proofs  of  loss,  verified  November 
8,  1888,  in  which  it  is  stated:  "That  the 
said  vessel,  in  the  prosecution  of  a  voyage 
from  Fort  William,  on  the  north  shore  of 
Lake  Superior,  in  the  Province  of  Ontario, 
to  Owen  Sound,  on  Qeorffian  Bay,  in  said 
Province  of  Ontario,  at  aoout  2  o'clock  on 
the  morning  of  the  19th  of  June  last,  in  a 
fog,  ran  ashore  on  Uie  southwest  shore  of  Car- 
ibou Island,  and  became  a  wreck  and  total 
loss,  and  was  duly  abandoned  by  her  owners 
to  her  insurers,  as  will  appear  by  certified 
copy  of  the  protest  of  her  master  and  mari- 
ners, heretofore  served  upon  vou ;  in  conse- 
quence of  which  the  said  Richelieu  and  On- 
tario Navigation  Company  suffered  damage, 
sustained  loss  or  damage  within  the  penis 
insured  against  under  tne  said  policv  No. 
1,965,  to  the  amount  of  ten  thousand  dollars, 
as  will  further  appear  by  particular  state- 
ment herewith.** 

The  agents  of  the  insurers  knew  nothing 
of  the  facts  attending  the  stranding,  except 
what  the  protest  showed,  until  after  March, 
1884.  Up  to  that  time  plaintiff  and  the  un- 
derwriters had  been  negotiating  for  a  settle- 
ment of  the  loss,  but  could  not  agree  upon 
the  liability  for  duties  upon  the  repairs,  but 
after  discovery  of  the  facts  the  defendant  and 
the  other  insurers  refused  to  pay.  Upon  the 
trial  the  jury  found  a  verdict  for  the  defend- 
ant, on  which  Judgment  was  entered. 

The  opinion  of  Judge  Brown,  the  district     [41 
judge,  on  the  motion  for  a  new  trial,  will 
be  ^und  in  26  Fed.  Bep.  596. 

The  cause  was  brought  to  this  court  by 
writ  of  error,  and  errors  were  assigned  as 
follows:    That  the  circuit  court  erred 

1.  In  ruling  that  no  authority  was  shown 
on  the  part  of  Captain  Gibson  to  bind  the 
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defendant  in  respect  to  the  repairs  made  up- 
on the  steamer  Spartan. 

2.  In  striking  out  all  the  testimony  re- 
specting the  acts  and  statements  of  Gibson. 

8.  In  excluding  this  question  put  by  plain- 
tiff's counsel  to  the  witness  Patterson :  **  Q. 
What  is  the  custom  of  Canadian  vessels  about 
carrying  a  lookout  forward  ?** 

In  refusing  to  instruct  the  jury,  according 
to  Uie  requests  made  by  plaintiff'!  counsel, 
follows : 


4.  ^'Firtt:  If  the  Jury  find  that  the  Spar- 
tan, while  navigating  liake  Superior  on  June 
19th,  1888,  and  while  a  dense  fog  prevailed, 
was  stranded  on  Caribou  Island,  and  that  the 
Insurers  were  promptly  notified  of  the  disas- 
ter, and  that  proper  proofs  of  loss  were  fur- 
nished to  the  insurers,  then  the  plaintiff  has 
made  a  case  which  prima  facie  entitles  it  to  a 
verdict  in  this  case." 

6.  **  Second:  The  stranding  of  the  Spartan 
on  Caribou  Island  while  a  dense  fog  was  pre- 
vailing was  an  accident  which  is  prima  facie 
covered  by  the  policy  and  for  which  the  in- 
surers are  nrima  facie  liable." 

6.  "  Third:  If  the  jury  find  that  the  fog 
contributed  proximately  to  the  stranding  of 
the  Spartan,  then  the  insurers  are  liable  for 
the  loss  caused  by  such    stranding." 

7.  *^  Fourth:  There  is  no  evidence  in  the 
case  which  even  tends  to  prove  the  unsea- 
worthiness of  the  Spartan  except  in  regard  to 
her  compass,  and  if  the  Jury  find  that  the 
compass  had  not  varied  more  than  vessels' 
compasses  ordinarily  do,  that  the  steamer  had 
been  navigated  by  tne  same  compass  without 
trouble  from  the  time  she  left  Di  Chene,  on 
the  St.  Lawrence  River,  up  to  the  time  of  the 
disaster,  and  ;that  the  officers  of  the  steamer 
at  the  time  she  started  upon  the  voyage  on 
which  the  stranding  took  place  believ^  the 
compass  to  be  reliable,  and  had  reason  for 

413]  80  believing,  then  the  insurers  would  not  be 
relieved  from  liability  on  account  of  any 
supposed  defect  in  the  compass." 

8.  ''Fifth:  If  the  Jury  find  that  the  insurers 
received  the  notice  of  abandonment  which 
has  been  offered  in  evidence,  and  that  with- 
out notice  to  the  owners  of  the  steamer  they 
sent  Captain  Swain  with  a  wrecking  expe- 
dition to  her  rescue,  and  Uiat  Captain  Swain 
brought  her  to  Detroit  for  repairs,  and  was 
paid  for  so  doing  by  the  insurers ;  that  the 
steamer  was  subsequently  surveyed  for  re- 
pairs by  the  insurers  and  repaired,  and  that 
the  owners  never  interfered  with  the  making 
of  the  repairs, — then  the  Jury  may  consider 
these  facts  as  evidence  oi  an  acceptance  of 
the    abandonment. " 

9.  **  Sixth:  If  the  jury  find  that  the  insurers, 
upon  receiving  notice  of  the  abandonment 
fh>m  the  owners,  sent  a  rescuing  expedition 
for  tlie  purpose  of  rescuing  the  Spartan  and 
taking  her  to  a  place  of  repair,  and  that  the 
Spartan  was  gotten  off  by  the  wreckers  and 
brouj^ht  to  Detroit  for  repairs  and  was  there 
repaired  without  any  notice  whatever  to  the 
plaintiff,  and  that  toe  plaintiff  never  inter- 
xeied  with  or  exercised  any  control  over  or 
made  any  claim  to  said  steamer  after  their 
abandonment,  then  the  Jury  may  consider 
ibete  UcU  m  eridenoe  tending  to  prove  an 
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acceptance  of  the   abandonment  on  the  pari 
of    the    insurers. " 

10.  **  Seoenth:  If  the  jury  find  that  the  in- 
surers sent  the  wrecking  expedition  to  the 
Spartan  with  the  intention  of  rescuing  and 
repairing  her  without  consulting  the  plain- 
tiff, then  it  was  the  duty  of  the  insurers  to 
repair  her  within  a  reasonable  time  and  ten- 
der her  back  to  the  owners  free  from  all  liens 
for  such  repairs.  Their  failure  to  do  so  is 
evidence  of  an  acceptance  of  abandonment 
and  their  liability  to  pay  as  for  a  total  loss.* 

11.  ""  Eighth:  If  the  jury  find  that  the  in- 
surers brought  the  Spartan  to  Detroit  with 
the  intention  of  repairing  her,  and  that  she 
was  subsequently  repaired  without  interfer- 
ence on  the  part  of  the  plaintiff ;  that  the  in* 
surers  failed  to  pay  for  said  repairs,  but  al- 
lowed the  steamer  to  be  libeled  and  sold  by 
the  court  of  admiralty  to  satisfy  the  lien  for 
such  repairs  without  notice  to  the  plaintiff, 
— then  this  would  amount  to  an  acceptance 
of    abandonment. " 

12.  ^  Ninth:  If  the  Jury  find  that  there  was 
an  actual  or  constructive  acceptance  of  the 
abandonment,  then  the  plaintiff  is  entitled 
absolutely  to  recover  as  for  a  total  loss." 

And   in  instructing  the   Jury  as  follows: 

18.  ''The  law  of  Canada  provides  that  all 
vessels  shall  run  in  a  fog  at  a  moderate  rate 
of  speed ;  and  I  do  not  undertake  to  direct 
you  one  way  or  the  other  in  regard  to  this 
fact — ^that  is,  the  rate  of  speed — ^but  merely 
to  say  in  general  terms  that  if  you  find  that 
the  loss  was  occasioned  by  the  excessive  speed 
of  the  vessel,  or  by  her  want  of  a  lookout,  or 
by  the  defects  of  the  compass,  the  defendant 
is  not    liable." 

14.  "With  regard  to  the  defective  compass* 
the  master  and  crew  state  in  their  protest 
that  they  attribute  the  loss  to  a  defective 
compass ;  and  whilelhat  statement  is  not  bind* 
in^  upon  the  plaintiff,  and  while  the  plain- 
tiff is  not  estopped,  as  we  say,  or  prevented 
from  showing  that  the  loss  is  attributable 
to  other  causes,  it  undoubtedly  is  entitled 
to  considerable   weight." 

15.  **  In  case  you  shall  find,  as  I  have  said 
before,  that  this  loss  was  occasioned  by  a  de- 
fective compass,  the  defendant  is  entitled  to 
your  verdict.  On  the  other  hand,  if  you 
shall  find  that  the  loss  occurred  through  peril 
of  the  sea  and  from  no  want  of  skill  in  nav- 
igation and  no  want  of  competency  in  the 
master  or  insufficiency  of  the  crew,  and  from 
no  fault  on  the  part  of  the  vessel,  then  your 
verdict  should  be  for  the  plaintiff." 

16.  **!  charge  you,^as  requested  by  the  do* 
fendant,  that  under  the  policy  of  insurance 
in  this  case  the  expense  of  bringing  her  to 
Detroit  must  be  shown  by  the  pluntiff  to 
have  been  occasioned  bj  the  risk  against 
which  the  defendant  had  insured  the  steamer  ; 
and  if  the  strandini;  of  said  steamer  and  tho 
expense  incurred  m  effecting  her  relief  re- 
sulted from  any  incompetency  of  the  master 
or  insufficiency  of  the  crew  or  want  of  or- 
dinary care  and  skill  in  navigating  said  ves- 
sel, or  from  any  unseaworthiness  of  said 
vessel,  then  the  plaintiff  cannot   recover.*' 

17.  "I  charge  you,  as  requested  by  the 
defendant  in  his  seventh  request,  that  under 
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the  eridenoe  in  this  case  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  strand- 
ing of  saia  steamer  could  not  have  been 
gnaided  against  or  prevented  by  the  ordinary 
exertions  of  human  skill  and  prudence. " 

18.  "As  the  Spartan  was  violating  the 
statute  laws  of  Cfanada  in  running  at  full 
speed  in  a  dense  fog,  the  plaintiff  must  show 
sfflrmatively  that  neither  the  speed  of  the 
steamer  nor  the  defects  of  the  compass 
could  have  caused  or  have  contributed  to 
cause  the  stranding  of  the  steamer.  The 
burden  of  proving  a  loss  of  this  kind  is 
upon  the  plaintiff.  There  is  no  presumption 
that  the  loss  was  occasioned  by  the  peril 
insured    against   by   the  defenoant." 

19.  ''If  uiere  were  any  defects  in  the  com- 
pasSy  known  or  unknown,  rendering  it  un- 
safe or  unsuitable  for  use  In  Lake  Superior, 
and  the  stranding  of  the  vessel  was  caused 
bj ,  consequent  upon  or  arose  from  such  de- 
flect in  the  compass,  the  vessel  was  not  sea- 
^^roithy  for  Lake  Superior  navigation,  what- 

rrer  her  fitness  for  navigation  elsewhere,  and 
plaintiff   cannot   recover." 


Meun,  F.  H.  Canfield  and  Joseph  H. 

kte»  for  plaintiff  in  error: 
The  court  erred  in  not  charging  the  Jury,  in 
^looordanoe  with  plaintiff's  requests,  that  the 
^raodinff  of  the  Spartan  on  Caribou  Island, 
"^irhile  a  Sense  fog  was  prevailing,  was  an  acd- 
^ent  which  was  prima  facie  covered  by  the 
policy,  and  for  which  the  insurers  were  prima 
9scie  liable.  And  Uiat  if  the  fog  contributed 
^yiozimatelv  to  the  stranding,  the  insurers 
^^rould  be  liable. 

Coiumlna  lv».  Oo,  v.  Lawrence,  86  U.  8.  10 
^et  507  (9:  612);  Waten  v.  MerckanU  L.  ln$, 
{h.  86  U.  8.  11  Pet.  218  (9:  692);  PeUri  v. 
Warren  In%.  Go.  89  U.  8. 14  Pet.  99  (10:  871); 
Orient  Mut,  In$.  Oo,  v.  Adami,  123  U.  S.  67 
M:  68);  General  Mut,  Ins,  Oo,  t.  Shervood,  65 
U.  8. 14  How.  851  (14:  452);  Dudgeon  v.  Pem- 
broke, L.  R.  9  Q.  B.  Div.  581,  L.  R.  2  App. 
Cas.  284;  Lee,  Ship,  and  Ins.  443,  444;  1  Par- 
sons, Marine  Ins.  582,  549;  Davideon  v.  Bur- 
nand,  L.  R.  4  C.  P.  117;  lonidee  v.  Univereal 
M.  In$.  Co,  14  C.  B.  N.  8. 259;  Union  Ine,  Co,  v. 
Smith,  124  U.  8.  405  (81:  497);    Western  In$. 
Oo,  V.  Tobin,  82  Ohio  St.  92;  ATidereon  v.  Mor- 
to,  L.  R  10  C.  P.  58. 

If  the  underwriters  defend  upon  the  ground 
that  there  was  a  want  of  ordinary  care  and 
ikUl  in  the  navigation,  the  burden  of  proof  Is 
with  them  to  show  that  such  want  of  ordinary 
die  and  skill  was  the  proximate  cause  of  the 
loss. 

1  Parsons,  Marine  Ins.  880;  1  Phillips,  Ins. 
1 1160;  2  Amould,  Ins.  §  1845. 

The  exceptions  are  to  be  construed  most 
•Iroosly  against  the  underwriters. 

JPBMner  t.  Warren  Ine,  Oo,  1  Story,  864; 
Orient  Mut,  Ine,  Co.  v.  Wright,  68  U.  8.  1 
Well.  468  (17:  506);  Tudor  v.  Ifeuf  England 
Mui.  M,  Ine.  Oo,  12  Gush.  554;  1  Duer,  Ins. 
161,  8  6;  1  Phillips,  Ins.  §  1160. 

Id  actions  of  tort  the  negligence  of  the  plain- 
tiff will  not  defeat  his  recovery,  unless  it  con- 
tHlmled  proximately  to  his  injury. 

B«ich,  Cont.  Keg.  7,  9,  27,  and  cases  cited: 
JBia^  City  db  P,  R  Co.  v.  Stout,  84  U.  8.  17 
Wall.  657  (21:  745):  Smith,  Keg.  286. 
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li  a  carrier's  negligence  has  exposed  the 
goods  to  loss  from  an  excepted  cause,  he  is  not 
liable,  unless  such  negligence  contributed 
proximately  to  the  loss. 

Memphis  db  0,  R,  Oo.  v.  Beetes.Tl  V,  8.  10> 
Wall  176  (19:  909);  Morrison  v.  Dams,  20  Pa. 
171;  Denny  v.  New  York  0,  R,  Co,  18  Gray, 
481;  DanieU  t.  BaOanUne,  28  Ohio  St  582; 
Ckwley.  Torts,  68;  Hoffman  v.  Union  Ferry- 
Co,  68  K.  T.  885;  2  Amould,  Ins.  808. 

Any  loss  directly  caused  by  a  peril  insured 
against  is  to  be  paid  for  by  the  insurers,  not- 
withstanding the  loss  may  have  been  brought 
about  by  bad  navigation,  neglect  or  fault  of 
the  master  or  seaman,  excepting  only  the  fault, 
of  the  assured  himself,  or  any  other  cause  not 
directly  insured  against 

Lowndes,  Ins.  §g  122,  124;  Dudgeon  v.  Pem- 
broke, L.  R.  9Q.  B.  581;  Cory  v.  Burr,  L.  R.  9^ 
Q.  B.  Div.  468;  Wilson  v.  IheXantho,  L.  R.  1:^ 
App.  Cas.  508;  Hamilton  v.  Pandorf,  L.  R.  12^ 
App.  Cas.  518:  Davidson  v.  Burnand,  L.  R.  4 
C.  P.  117;  West  India  db  P,  TeUg,  Oo.  v.  Home 
db  0.  M,  Ins.  O?.  L.  R.  6  Q.  B.  Div.  51;  Livie 
T.  Jansen,  12  East,  648. 

The  provisions  of  the  Canadian  Statute  were 
not  intended  to  apply  to  cases  of  insurance, 
but  only  in  cases  of  collision. 

GriU  V.  General  Iron  8.  0.  O?.  L.  R.  1  C. 
P.  600,  L.  R.  8  C.  P.  478;  The  Pmneylvania,. 
86  U.  8.  19  Wall.  125  (22: 148). 

The  owner  of  an  appliance  on  a  vessel  which 
has  been  known  to  operate  safely  may  continue 
to  use  it  without  subiecting  himself  to  the 
charge  of  negligence  simply  because  an  acci* 
dent  occurs  subsequently,  he  being  in  igno- 
rance of  its  actually  havmg  become  defecuve. 

Burke  v.  Witherlee,  98  iS,  Y,  562;  Loftus  v. 
Union  Ferry  Oo,  84  N.  Y.  455;  Oleveland  v. 
Nets  Jersey  8,  B,  Oo,  68  K.  T.  806;  Dougan  v. 
Ohamplain  Transp,  Oo,  56  K.  T.  1. 

This  being  a  time  policy,  there  Is  no  war- 
ranty  of  seaworthiness.  If  the  vessel  was  sea- 
worthy at  the  time  the  policy  was  issued,  no 
sub8e<iuent  unseaworthiness  would  affect  the 
liability  of  the  insurers. 

Barber,  Ins.  268;  Thompson  v.  Hooper,  6  El. 
&  Bl.  172;  Lee,  Ins.  410;  Merchants  Ins,  Co,  v. 
Morrison,  62  III.  242;  Oibson  v.  Small.  24  Ene. 
L.  &£q.  17;  American  Ins,  Oo,  v.  Ogden,  20 
Wend.  287;  Adderly  t.  American  Mut,  Ins,  Co, 
Taney,  126. 

The  court  erred  in  admitting  the  protest  ia 
evidence. 

Christian  v.  Coombe,  2  Esp.  490;  2  Amould^ 
Ins.  1353;  Hilhrard,  Ins.  808;  2  Phillips,  Ins. 
668;  Senat  v.  Pdrter,  7  T.  R.  158;  8  Phillips,Ev. 
(C.  &  H.  notes)  283. 

The  admissions  of  the  master,  not  made  as 
part  of  Uie  res  gestm,  are  not  admissible  in  evi^ 
dence. 

NoHhweetem  U,  P,  Oo,  v.  OUmgh,  87  U.  8. 
20  Wall.  528  (22:  406);  American  S,  S,  Oo,  t. 
Landreth,  102  Pa.  181;  American  L,  Ins,  Oo, 
V.  Mafione,  88  U.  a  21  WalL  152, 157  (22:598, 
595);  Adams  v.  Hannibal  dtSt,J,R  Co.  74  Mo. 
558,  557,  559;  Lane  v.  Bryant,  9  Gray,  245; 
Bacon  v.  Charlton,  7  Cush.  581;  Tjuhy  v.  Hud- 
son Riter  R  Co,  17  K.  Y.  181;  RandaU  v.  If, 
W,  Teleg,  Co,  54  Wis.  140;  BelUfontaine  R.  Oo. 
V.  Hunter,  88  Ind.  885;  1  Evans,  Prin.  and  A. 
190. 

Mere  failure  to  reply  to  a  notice  of  abandon- 
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tnent  may  not  of  itself  be  sufficient  to  prove  an 
arceptance  of  an  abandonment;  but  silence, 
•coupled  with  such  action  on  the  part  of  the 
underwriters  as  is  shown  in  this  case,  is  evi- 
dence from  which  the  Jury  may  find  an  ac- 
ceptance. 

Northtoestem  Transp.  Co,  ▼.  T?iamea  A  M, 
Ins,  Co.  59  Mich.  238;  Cincinvati  Int.  Co,  v. 
Bakeirell^  4  B.  Mon.  657;  IVovt'neial  Int,  Co. 
T.  Le  Dvc,  L.  R.  6  Pr.  C.  Cas.  224;  2  Amould, 
Ins.  1175;  Barber.  Ins.  872,  and  cases  cited. 

The  taking  possession  of  the  vessel,  the  raia- 
inf!^  and  rescuing  of  her  after  receiving  notice 
-of  abandonment,  without  protest  or  notice  to 
the  owners  that  they  did  not  intend  to  accept 
the  abandonment,  amounts  to  a  constructive 
acceplnnce,  and  renders  the  insurers  liable  as 
for  a  total  loss,  irrespective  of  the  causes  which 
brought  about  the  loss. 

I^'orthwestem  Trantp,  Oo,  ▼.  Continental 
In$,  Co,  24  Fed.  Rep.  171;  Iforthirestem 
Transp.  Co,  v.  Thames  A  M,  ln»,  Co.  69  Mich. 
214;  Richelieu  A  0,  Nan,  Co,  v.  TTiames  db  M. 
M,  Ins,  Gj,  72  Mich.  671;  Coveland  v.  Phanix 
Ins,  Co,  1  Woolw.  278,  76  U.  8.  9  Wall.  461 
(9:  789);  Norton  v.  Lexington  F,  L.  etc.  Ins, 
Co,  16  111.  285;  Provincial  Ins,  Co,  v.  LeDue, 
L.  R  6  Pr.  C.  Cas.  224;  Shepherd  ▼.  Bender- 
$on,  L.  R.  7  App.  Cas.  49;  Cincinnati  Ins.  Co, 
T.  Baketcellf  4B.  Mon.  641;  Reynolds  v.  Ocean 
Ins.  Co,  22  Pick.  191, 1  Met  160. 

If  the  underwriters  did  not  have  actual  no- 
tice of  the  circumstances  surrounding  the  loss, 
they  had  the  means  of  knowledge,  and  a  per- 
son with  the  means  of  knowledge  at  his  com- 
mand is  to  be  regarded  aa  one  having  actual 
notice. 

Angell,  Lim.  §§  188. 190;  Farnam  t.  Brooks, 
9  Pick.  246;  Reynolds  v.  Ocean  Ins,  Co.  22  Pick. 
197. 

Under  the  law  of  marine  insurance,'the  mas- 
ter, after  abandonment,  becomes  the  agent  of 
the  insurers. 

2  Parsons.  Marine  Ins.  198;  2  Amould,  Ins. 
1191;  2  Phillips,  Ins.  §  1782;  Lee,  Ins.  488; 
Smith  V.  Manufacturers  Ins,  Co,  7  Met.  448; 
United  Ins,  Co,  ▼.  Robinson,  2  Caines,  280; 
Chesapeake  Ins.  Oo,  v.  i^ark,  11 U.  S.  6  Cranch, 
1368  (H:  220);  Story,  Agency,  S  118;  2  Parsons, 
Ins.  125. 

The  court  erred  in  excluding  as  evidence  the 
record  in  the  suit  instituted  by  the  Detroit  Dry 
Dock  Co.  a^nst  the  Spartan,  to  enforce  its 
lien  for  repairs  made  upon  the  steamer  in  con- 
«eauence  of  her  stranding. 

Provincial  Ins,  Co,  v.  £$  Due,  L.  R  6  Pr.  0. 
Cas.  224. 

Mr,  Henry  H.  Swan,  for  defendant  in 
error: 

The  Canadian  Statute  is  applicable  to  the 
Spartan's  navigation  while  in  Canadian  wa- 
ten, 

1  Phillips,  Ins.  §  786;  The  Farragut,  Tl  U. 
8.  10  Wall.  884,  m  (19:  946,  947). 

A  custom  contrary  to  the  Statute  Is  void,  and 
irfll  be  disregarded  by  the  court. 

Walker  ▼.  Western  Transp.  Co.  70  U.  S.  8 
Wall  150,  155  a8:  172,  174);  Thompson  v. 
JUms,  72  U.  S.  5  WaU.  680  (18:  708);  l%e  Duke 
tf  Sussex,  1  W.  Rob.  274,  277;  The  Sylph,  2 
dpinks.  75;  TJie  Hand  of  Providence,  Swaby, 
lOT;  The  Velocitv,  L.  R  8  Pr.  0.  Caa.  44,  60; 
Manden,  ColUsfoiui,  818. 


A  custom  to  navii^te  without  a  lookout,  e»> 
pecially  in  a  heavy  fog,  is  unreasonable. 

The  Rebecca,  Blatchf.  &  H.  351;  The  Geneses 
Chief,  58  U.  8.  12  How.  448,  468  (18:  1058, 
1067);  The  Belgenland,  114  U.  S.  855,  872  (29: 
152.  158). 

It  was  the  right  and  du^^  of  the  jury  to 
draw  their  conclusions,  not  from  a  part,  but 
the  whole,  of  the  facts  in  the  case. 

GreenUaf  v.  Birth,  34  U.  S.  9  Pet.  292,  299 
(9:  182.  135);  8cott  v.  Lloyd,  84  U.  S.  9  Pet 
418,  445,  460  (9:  178,  187.  193);  Catis  v.  Pha- 
len,  44  U.  8.  2  How.  376,  382  (11:  806,  308); 
Smith  V.  Condry,  42  U.  S.  1  How.  28,  85  (11: 
35,  38);  Northu>estem  Mut.  L,  Ins,  Co,  v.  Mus- 
kegon Nat,  Bank,  122  U.  S.  502,  511-518  (30: 
1100,  1104). 

The  courts  will  not,  upon  a  view  of  the  testi- 
mony which  is  partial  or  imperfect,  give  as 
instruction  which  the  entire  evidence  in  a 
cause  when  developed  would  forbid. 

RheU^,  Poe,  43  U.  S.  2  How.  457,  483  (11: 
83»,  848);  Adame  v.  RoberU,  43  (J.  S.  2  How. 
486,  496  (11:  349,  353);  Raniiey  ▼.  Barlow,  112 
U.  S.  207,  214  (28:  662.  665). 

The  burden  is  upon  the  insured  of  proving 
a  loss  from  a  cause  and  to  an  amount  for  which 
the  underwriter  is  liable. 

Bullard  v.  Roger  Williams  Ins,  Co,  1  Curt. 
149;  Union  Ins,  Co,  v.  Smith,  124  U.  S.  424, 
427,  428  (31:  605);  Cory  v.  Bi^ylston  F.  db  M. 
Ins,  Co,  107  Mass.  140,  147;  Baker  v.  Mttnu- 
facturers  Ins.  Co,  12  Gray,  603;  Hetbner  ▼. 
Eagle  Ins.  Co.  10  Gray,  131 ;  Bervdnd  v.  Oreen- 
u>ieh  Ins,  Co.  53  N.  Y.  253. 114  N.  Y.  231:  So- 
hier  V.  Norwich  F,  Ins,  Co,  11  Allen.  836; 
Bicks  V.  Fit^simmons,  1  Wash.  C.  C.  282;  2 
Phillips,  Ins.  §  2122;  2  Parsons,  Marine  Ins. 
518;  2  Greenl.  £v.  §§  885,  887;  DonneU 
V.  Columbian  Ins,  Oo,  2  Sumn.  866,  372^ 
373. 

The  term  "perils  of  the  seas"  has  the  same 
meaning  in  policies  of  insurance  and  bills  of 
lading. 

Wilson  V.  The  Xantho,  L.  R.  12  App.  Caa. 
503;  Hamilton  v.  Pandorf,  L.  R  12  App.  Caa. 
518.  525;  The  Reeeide,  2  Sumn.  571;  Liverpool 
db  G,  W,  S,  Co.  V.  Phcmix  Ins,  Co,  129  U.  a 
428  (32:  788);  The  Portsmouth,  76  U.  S.  9  Wall 
682,  684(19:  754,  755);  Lawrence  v.  Mintum, 
58  U.  S.  17  How.  100,  111  (15:58,  62);  General 
Mut.  Ins,  Co.  y,  Sherwood,  55  U.  S.  14  How. 
865  (14:  457);  Adams  v.  Roberts,  48  U.  S.  9 
How.  486,  496  (11:  349,  853);  Ranney  v.  Bar- 
low,  112  U.  S.  215  (28:  665). 

The  conceded  want  of  a  lookoat  was  unsea- 
worthiness. 

1  Parsons,  Marine  Ina.  874;  T%8  Niagara  ▼. 
Cordes,  62  U.  S.  21  How.  28  (16:  46);  Ward  y. 
Chamberlain,  62  U.  S.  21  How.  570  (16:  219); 
The  Armstrong,  Brown,  Adm.  180,  185;  Ths 
Steamer  Webb,  81  U.  S.  14  Wall.  414,  416  (20: 
776^  776). 

The  negligence  of  the  master  in  running  the 
steamer  by  a  compass  known  to  be  erratically 
defective  discharges  the  insurer  from  any  losi 
which  is  the  consequence  of  such  want  of 
prudence  or  diligence. 

Union  Ins,  Co.  v.  Smith,  124  U.  S.  427  (81: 
506);  WiUiams  y.  New  England  Mut.  M,  Ins. 
Co,  8  Cliff.  244. 

The  charterer  was,  as  between  the  iniorar 
and  insured,  the  agent  of  the  owner. 
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WilUatM  ▼.  New  England  Mui.  M,  Int.  Co. 
Z  Cliff.  244.  250. 

It  is  not  allowable  to  assume  as  existing  facts 
not  proved,  and  ask  a  direction  to  tlie  jury  on 
such  assumption. 

WasJiivgion  A  O.  T,  R,  Co,  ▼.  Oladmon,  82 
U.  S,  15  Wall.  409  (21:  116);  New  Jersey  Mut, 
L  Int.  Co,  V.  Baker,  94  U.  S.  611  (24:  268); 
Knickerbocker  Z.  Ins,  Co,  v.  Foley ,  105  U.  8. 
858  (26:  1056);  Phcenix  Ins.  Co,  v.  Copelin,  76 
U.  8.  9  Wall.  461  (19:  739)  Bradlie  v.  Mary- 
land Ins.  Co,  87  U.  8.  12  Pet.  878,  404,  409  (9: 
1123,  1184.  1136). 

There  is  no  evidence  that  the  Insurer  ac- 
cepted the  abandonment 

Peele  v.  Merchants  Ins.  Co,  8  Mason.  27,  81; 
18  Parsons,  Marine  Ins.  177:  Baffin  v.  Mason,  82 
U.  8.  15  Wall.  674  (21:  197);  CatU  v.  PhaUn, 
^48  U.  &  2  How.  882  (11: 308);  Eastern  Transp, 
lAne  ▼.  Eope,  95  U.  8.  801  (24:  478);  2  Phil- 
lips,  Ins.  §  1692;  Congress  A  E,  8.  Co.  v. 
i&par,  99  U.  8.  659  (25: 491);  Billings  ▼.  Brei- 
mia,  45  Mich.  66,  71. 

There  was  no  error  in  the  court's  comment 
on  the  weight  to  be  given  to  the  protest. 

Ruektr  v.  WlieeUr,  127  U.  8.  85,  93  (32: 102. 
106);  Love}(W  v.    United  States,  128  U.  8.  178 
•<82:  H90i;   United  States  v.  Philadelphia  A  R, 
JR.  Co,  123  U.  8.  113  (31:  138). 

The  loss  should  be  attributed  to  negligence 
.^md  inattention. 

Western  Transp,  Co,  ▼.  Downer,  78  U.  8.  11 
Wall.  133  (20:  161);  The  Steamer  Webb,  80  U. 
^.  14  Wall.  415  (20:  775). 

Plaintiff  must  show  affirmatively  that  nei- 
ther the  speed  of  the  steamer  nor  the  defect  of 
the  compass  could  have  caused  or  contributed 
to  the  stranding. 

The  Pennsylvania,  86  U.  8.  19  Wall.  125, 
186  (22:  148,  151);  Hayes  y.  Michigan  C.  R,  Co, 
111  U.  8.  228  (28:  410);  The  Fenham,  L.  R.  8 
P.  C.  212,  216;  The  Stoomvaart  Maatschappy 
Nederland  v.  Peninsular  d  0.  Steam  Nav,  Co. 
L.  R.  5  App.  Gas.  894, 900;  The  Northern  Indi- 
ana, 8  Blatchf.  98;  The  Leo,  11  Blatchf.  225, 
282;  Taylors,  Hartcood,  Taney, 4S7,  444;  Qrey 
T.  Mobile,  55  Ala.  887;  Jetter  v.  New  York  db 
B,  R,  Co,  2  Keyes,  154;  I^evi  v.  New  Orleans 
Mut,  Ins,  Asso,  2  Woods,  68,  67;  Citizens  Ins. 
Co,  ▼.  Marsh,  41  Pa.  396;  The  Portsmouth,  76 
U.  8.  9  Wall.  682  (19:  754). 

The  policy  contains  an  express  exception  of 
liability  for  losses  occasioned  by  unseawortbi- 
oesB,  and  whether  it  was  known  or  unknown 
Would  be  immaterial. 

The  Gfenfruin,  L.  R.  10  Prob.  Div.  103;  Work 
T.  Leathers,  97  U.  8.  879  (24:  1012);  1  Parsons, 
ttarine  Ins.  837, 868;  Quebec  M,  Ins,  Co,  v.  Com- 
fnereial  Bank,  L.  R.  8  Pr.  C.  Gas.  284,  242; 
Union  Ins,  Co,  ▼.  Smith,  124  U.  8. 427  (31 :  506). 
Tbe  evidence  offered  for  the  purpose   of 
lowing  the  amount  due  to  the  dry  dock  com- 
pany for  the  repairs  furnished  to  the  8partan, 
-etc.  was  rightly  rejected. 

The  Ship  Packet,  3  Mason,  255,  257;  The 

&hooner  Boston,  1  Bumn.  328,  833:  Bradlie  v. 

Maryland  Ins.  Co,  37  U.  S.  12  Pet.  378, 404, 409 

•C9:  1128. 1184, 1186);  Clement  y.  Packer,  125  U. 

8.809.820(31:721,724). 

If  the  proofs  showed  the  loss,  they  were  also 
evidence  of  the  cause  of  loss,  and  that  it  oc- 
curred in  such  a  manner  as  to  relieve  the  in- 
-sarer  of  responsibility. 

1S6  U.  S. 


Mutual  Ben.  L,  Ins,  Co,  v.  Newton,  89  U.  8. 

22  Wall.  88,  85  (22:  798, 795);  Atkins  y,  ElweU, 
45  N.  Y.  753;  Re  Washington  Park  Comrs,  59 
N.  Y.  131;  TonneUY,  Hall,  4  N.  Y.  140. 

Mr,    Chief  Justice  Faller    delivered  the    [42 
opinion  of  the  court: 

In  Liverpool  dk  O.  W,  S.  Co,  v.  Pheniss 
Ins.  Co.  129  U.  8.  397,  488  [32:  788,  791], 
it  is  said:  '*Gollision  or  strandine  is  doubt- 
less a  peril  of  the  seas ;  and  a  policy  of  in- 
surance against  perils  of  the  seas  covers  a 
loss  b^  stranding  or  collision,  although  aris- 
ing n'om  the  negligence  of  the  master  or 
crew,  because  the  insurer  assumes  to  indem- 
nify the  assured  against  losses  from  particu- 
lar perils,  and  the  assured  does  not  warrant 
that  his  servants  shall  use  due  care  to  avoid 
them. "  But  in  the  case  at  bar  there  is  an  [42 
express  exception  of  all  perils  and  losses  oc- 
casioned by  the  want  01  ordinary  care  and 
skill  in    navigation  and  of    seaworthiness. 

The  8partan  was  a  Ganadian  vessel  and 
was  navigating  Ganadian  waters  between  two 
Ganadian  ports,  and  was  bound  to  comply 
with  the  laws  of  Ganada.  The  Ganadian 
Statute  put  in  evidence  (vol.  I.,  8tat.  Gan. 
1880,  p.  236)  is  entitled  "An  Act  to  Make 
Better  Provisions  Respecting  the  Navigation 
of  Ganadian  Waters, "  and  prescribes  certain 
rules,  among  them  that  every  ship,  whether 
a  sailing  ship  or  steamship,  shall  go  at  a 
moderate  speed  in  a  fog,  mist  or  falling 
snow,  and  shall  not  be  exonerated  by  any- 
thing in  the  rules  from  th^  consequences  of 
any  neglect  to  keep  a  proper  lookout,  or  of 
the  neglect  of  any  ordinary  precaution,  or 
precaution  required  by  the  special  circum- 
stances of  the  case.  These  statutory  rules 
correspond  with  those  revised  by  an  order  of 
Council  in  England  in  Aujfust,  1879  (see  4 
Prob.  Div.  241),  and  prescribed  by  Gongresa 
(Rev.  8tat.  sec.  4233 ;    Act  March  3,    1885. 

23  8tat.  438) ,  and  recognized  as  international 
rules.  T/ie  Belgenland,  114  U.  8.  355.  370  [29 : 
152,  1571  ;  TheScotia,SlV.S.UWM.  170  [20: 
822] .  section  seven  of  the  Ganadian  Statute 
provides  that  "  in  case  any  damage  to  person 
or  property  arises  from  the  non-observance  by 
any  vessel  or  raft  of  any  of  the  rules  pre- 
scribed by  this  Act,  such  damage  shall  be 
deemed  to  have  been  occasioned  by  the  will- 
ful default  of  the  person  in  charge  of  such 
raft  or  of  the  deck  of  such  vessel  at  the 
time,  unless  Htxe  contrary  be  proved,  or  it  be 
shown  to  the  satisfaction  of  the  court  that 
the  circumstances  of  the  case  rendered  a  de- 
parture from  the  said  rules  necessary ;  and  the 
owner  of  the  vessel  or  raft,  in  all  civil  pro- 
ceedings, and  the  master  or  person  in  charge 
as  aforesaid,  or  the  owner,  ii  it  appears  that 
he  was  in  fault,  in  all  proceedings,  civil  or 
criminal,  shall  be  subject  to  the  legal  con- 
sequences of  such  default. ** 

In  Tlie  Pennsylvania,  86  U.  8.  19  Wall. 
125  [22:148],  it  was  held  that  where  a  ves- 
sel nas  committed  a  positive  breach  of 
statute,  she  must  show  not  only  that  prob- 
ably her  fault  did  not  contribute  to  the  dis- 
aster, but  that  it  could  not  have  done  so. 
And  this  was  but  the  statement  of  the  settled 
rule  inoollision  cases.  In  this  case,  in  view  [42 
of  the  seventh  section  of  the  Ganadian  8tat- 
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ute,  and  the  fact  that  perils  occasioned  by 
the  want  of  ordinary  care  and  skill  or  of 
seaworthiness  were  excepted  by  the  policy, 
the  same  rule  is  applicable;  hence. the  bur- 
den was  on  the  plaintiff  to  show  that  neither 
the  speed  of  the  steamer  nor  the  defect  of  the 
compass  could  have  caused,  or  contributed 
to  cause,  the  stranding.  If  it  appeared  that 
the  misconduct  or  unseaworthiness  was  causa 
tine  qua  non,  it  was  an  excepted  peril,  and 
that,  as  stated  by  Judge  Brown,  ^  ought  to 
suffice  for  the  exoneration  of  the  underwriter 
in  a  case  where  a  steamer,  equipped  with  a 
compass  known  to  be  defective,  is  driven 
in  a  dense  fog,  with  unabated  speed,  and  in 
direct  violation  of  a  local  statute,  upon  an 
island  lying  but  eight  miles  off  her  usual 
track. "  We  think  there  was  no  error  in  giv- 
ing the  eleventh  instruction  asked  bv  the 
defendant,  and  forming  the  subject  of  the 
eighteenth  assignment  of  error.  And  this 
disposes  also  of  the  sixteenth  and  seventeenth 
errors  assigned,  as  the  burden  was  upon  the 
plaintiff  to  show  that  the  stranding  and  its 
consequent  losses,  misfortunes  and  expenses 
were  caused  by  perils  insured  against,  and 
at  to  the  perils  consequent  upon  and  arising 
from  or  caused  by  the  want  of  ordinary  care 
and  skill  in  navigating  the  vessel,  the  plain- 
tiff was  its  own  insurer. 

And  the  same  result  must  attend  the  fourth, 
fifth  and  sixth  errors  assigned,  which  ques- 
tion the  refusal  of  the  court  to  instruct  the 
jury,  as  requested  in  the  first,  second  and 
third  of  the  plaintiff's  instructions,  that  the 
stranding  of  the  Spartan,  while  a  dense  fog 
was  prevailing,  was  an  accident  which  was 
prima  facie  covered  by  the  policy,  and  for 
which  the  insurers  were  prima  facie  liable, 
and  that  if  the  fog  contributed  proximately 
to  the  stranding,  the  insurers  would  be  liable. 

The  jury  were  entitled  to  draw  their  con- 
clusions, not  from  a  part,  but  from  the 
whole,  of  the  facts  in  tne  case,  and  the  diffi- 
culty in  these  instructions  is  that  they  are 
based  upon  a  partial  view  of  the  testimony. 
It  was  necessary  to  the  plaintiff's  case  that 
it  should  appear  from  the  whole  proof  that 
the  loss  was  not  occasioned  by  the  want  of 
ordinary  care  by  the  master,  or  on  account 
of  unseaworthiness,  and  was  not  within  ex- 
124]  captions  contained  in  the  policy,  against 
which  plaintiff  was  not  insured.  Union  Ins. 
Co.  V.  Smith,  124  U.  8.  405  [31 :  497].  The 
jury  were  the  judges  of  all  the  facts  proved  ; 
and  the  court  charged  that  if  they  found  that 
the  vessel  "  was  carried  ashore  by  the  current 
or  bv  any  mysterious  cause  which  you  are 
unable  to  explain,  then  the  loss  will  be 
within  the  policy  and  the  plaintiff  would  be 
entitled  to  recover;**  and  again,  *'if  you  find 
that  this  vessel  was  stranded  by  reason  of 
want  of  ordinary  care  and  skill  in  her  navi- 
gation or  by  reason  of  a  defective  compass,  the 
glaintiff  is  not  entitled  to  recover ;  on  the  other 
and,  if  you  find  that  she  was  stranded  by 
circumstances  by  reason  of  the  current  or  by 
perils  of  the  sea — any  other  peril  of  the  sea — 
then  the  plaintiff  would  be  entitled  to  your 
verdict;"  and  also:  "Stranding  is  one  of 
the  perils  insured  against  in  the  policy,  and 
if  the  jury  find  that  the  stranding  ^was  the 
proximate  result  of  the  fog  or  currents  of 
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the  Ittke  prevailing,  then  the  owners  of  the 
steamer  have  made  a  case  which  entitles  them 
to  your  verdict  in  this  case.** 

It  appears  to  us  that  this  branch  of  the 
case  was  left  to  the  jury  in  a  manner  in  re- 
spect to  which  the  plaintiff  has  no  eround 
of  complaint.  Certainly  the  state  m  facts 
disclosed  by  the  record  precludes  the  claim 
that  instructions  more  favorable  to  the  plain- 
tiff could  reasonably  have  been  given,  s^d 
this  is  illustrated  by  cases  cited. 

Bazin  v.  Tfu  Steamship  Company,  8  Wall. 
Jr.  229,  238,  was  a  suit  for  loss  of  merchandise 
under  a  bill  of  lading,  which  absolved  the 
carrier  from  "accidents  from  machinery, 
boilers,  steam  or  any  other  accidents  of  the 
seas,  rivers  and  steam  navigation,  of  what- 
ever nature  or  kind  soever.**  The  steamer 
was  wrecked  on  Cape  Race  in  a  snow  storm, 
under  the  following  circumstances:  "She 
struck  the  point  of  Cape  Race — up  to  that 
time  she  continued  perfectly  seaworthy.  If 
she  had  not  struck,  at  the  average  rate  of 
our  passage,  we  would  have  been  in  Phila- 
delphia in  five  days  more.  The  steamer  was 
wrecked.  We  backed  off  the  point  of  Cape 
Race,  and  run  her  on  shore  to  save  the  lives 
of  the  passengers,  and  to  keep  her  from 
sinking.  There  was  no  tempest ;  she  struck 
in  a  dense  fog — and  the  sinking  of  the  vessel, 
and  the  damage  done,  resulted  from  her 
striking  the  cape.**  "Here,  then,**  said  Mr. 
Justice  Grier,  "we  have  no  other  reason  given 
by  the  captain,  nor  any  testimony  whatever, 
as  to  how  or  why  this  great  mistake  of  run- 
ning against  a  cape  occurred.  The  answer 
and  the  witness  both  seem  to  assume  that 
running  against  a  cape  or  a  continent  is  one 
of  the  usual  accidents  and  unavoidable  dan- 
gers of  the  sea.  That  cannot  be  termed  an 
'accident  of  the  sea',  within  the  exceptions 
of  the  bill  of  lading,  which  proper  foresight 
and  skill  in  the  commanding  officer  might 
have  avoided.  If  the  compass  on  the  new 
iron  vessel  was  not  sufficiently  protected  to 
traverse  correctly,  the  vessel  was  as  little 
seaworthy  as  if  she  had  no  compass — and  this 
should  have  been  carefully  ascertained  before 
she  started  on  her  voyage.  If  there  was  no 
fault  in  the  compass,  then  it  is  very  evident 
that  the  officer  who  is  thirty  or  forty  miles 
wrong  in  his  calculation,  and  driving 
through  a  thick  fog  with  a  full  head  en 
steam,  and  first  discovers  his  true  position 
by  running  on  an  island,  a  cape  or  a  conti- 
nent, has  neither  the  skill  nor  the  prudence  to 
be  intrusted  with  such  a  command — and  for 
want  of  such  officer  the  vessel  is  not  sea- 
worthy. .  .  .  That  a  steamboat  has  been 
either  ignorantly,  carelessly  or  recklessly 
dash^  against  a  cape  in  a  thick  fog,  cannot 
be  received  as  a  plea  to  discharge  the  carrier. " 

In  The  Kestrel  L.  R.  6  Prob.  Div.  182,  Uie 
master  was  suspended  by  the  wreck  commis- 
sioner, with  the  concurrence  of  two  captains 
sitting  as  assessors,  because  of  the  stranding 
of  the  steamship  Kestrel,  by  reason  of  neg- 
ligent navigation,  and  this  decision  was 
affirmed  by  Uie  Court  of  Appeals,  Mr.  JusHee 
Hannen  and  Sir  Robert  Phillimore,  assisted 
on  the  hearing  by  two  at  the  elder  brethren 
of  the  'Trinity  House. 

The   wreck  commissioner,    among    other 
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reuonj  for  hia  report,  Mid  :    "  It  appears  to  ^  tpeed. '    Now,  it  strikei  me— but  the  queo- 

us  tbat  the  master  Is  in  thla  dilemma;  either  tion  is  one  for  jour  determlaatloti — that  t, 

the  weather  waa  ao  toggj  that  it  waa  not  vessel  Is  not  under  an  obligation  while  navi- 

possible  to  see  the  island  until  they  were  gating  the  open  lake  to  slacken  her  speed 

-within  a  ship's  length  of  it,  and  in  that  case  because  of  a  fog  unless  there  ii  some  reasoD 

be  would  not  havel>een  justified  in  going  at  to  apprehend  collision  with  another  vessel, 

full  speed,  which  we  are  told  was  ten  knots  or  unless  the  vessel  is  so  near  the  shore  or 

kn  hour ;  or  it  wss  not  very  foggy,  and  in  known  to  be  so  near  the  shore  that  ahe  might 

tbat  case   it  Is  difficult    to  account  for  the  run   upon   It  unless  she  was  navigated  ai  m 

island  not  having  been  seen  until  they  were  less  rat«  of  speed ;  and  if  Uiia  compass  had 

within  a  ship's  length  of  it,  unless  indeed  been  a  proper  compass,   and  there   was  no 

there  was  a  very  bad  lookout  being  kept   on  reason  to  think  it  was  otherwise,   I  should 

bcuml.     In  either  case  the  master  would  seem  feel    loth  myself  to  charge  the  vessel  with 

to  have  been  guilty  of  a  neglect  of  the  or-  fault  on  account  of  eiceasive  speed.    On  the 

dinary  precautions  required  from  seaman  for  other  band,   it  this  compass    were  known  to 

the  safe  navigation  of  their  vessels."  the  captain,  or  he  bad  good  reason  to  believe 

The  Court  of  Appeals  held  that  the  master  it  was   defective,  then  it  would   strike  me 

was  guilty  of  a  wrongful  act  in  running  the  that  in  passing  In  the  neighborhood  of  Cari- 

vessel  at  such  a  rate  of  speed  as  he  did  in  the  bou  Island  he  should  have  directed  the  speed 

atate  of  the  weather  which  existed,  and  also  of  the  steamer  to  be  slowed.     But,  as  I  said 

in   that  he  continued  to  steer  the   course  he  before,  gentlemen,    that    is   a   question   for 

did  in  a  fog.  your  consideration,  and  I  do  not  undertake  to 

The  exceptions  In  this  policy  protect  the  dirtet  you  one  way  or  the  other  in  regard  to 
Insurer  against  the  excepted  perils,  as  a  thUfoit,  Imt  merely  to  tay  in  general  term* 
shipper  is  protected  under  a  bill  of  lading  t/tat  if  ymi  find  that  the  lou  aa»  oeauioned  by 
from  loss  to  which  the  negligence  of  the  the  exeemte  »peed  of  the  veud  or  by  her  want 
carrier  has  contributed.  And,  as  already  re-  cf  a  lookout  or  by  the  d^tettof  the  eompruu  the 
marked,  If  the  peril  was  caused  by  negli-  aefendoTit  ti  not  liable.  With  mgard  to  the  de- 
gence  or  unseaworthiness,  notwithstanding  it  feetive  compote,  the  matter  and  ervu  ilate  in 
was  the  fog  which  prevented  the  msl«  from  their  proteet  that  they  attr^ivie  the  lot*  to  a  de- 
aeeing  the  island,  the  predominating  and  feetite  toTtvpae*.  and  iehiie  that  ttatement  ii  not 
efficient  cause  was  the  negligence  or  unsea-  binding  upon  the  plaintiff  here,  and  mhite  the 
worthiness  and  must  be  regaraed  as  the  prox-  ptainiiffu  not  ettopped,  aive  mxy,  orprenenled 
imsCe  cause,  under  the  circumstances.  Waleri  fnrm  Mowing  that  the  lot*  it  attr^ulaiile  to 
■V,  MerchanU  L.  Int.  Co.  36  U.  B.  11  Pet.  218  other  catuet.  it  undoubtedly  ti  entitled  to  eon- 
It  :  692] ;  Howard  F.  Int.  Co.  v.  Norwich  <C  lider/ible  weight.  On  the  other  hand,  it  is 
Jf.  Y.  Trantp.  Co.  79  U.  S.  IS  Wall.  IM,  shown  that  the  vessel  had  navigated  from 
199  [20:  378,  879].  Owen  Sound  up  to  Sault  Bt.  Marie  and  from 

The  unsea  worthiness  eapeciall;  relied  oo  the  Sault  up  to  Port  Arthur  with  this  corn- 
was  the  alleged  defect  of  the  compass.  pass,  and  that  no  unusual  deviation  had  been 

The  plaintiff  in  error  complains  of  the  re-  detected,  except  that  the  captain  thought  the 

fusal  to  give  the  fourth  instruction  asked  by  compass  was  a  little  stow,  as  hesaid.     Now, 

faia  counsel,  a*  follows:  then,  gentlemen,  in   eate  you   ihallfind,  at  I 

,,„.  ,  ,j  1     .u  1.,  .  *'"»  **'^  before,  thai    thie  loii  woe  oeeaeioned 

There  is  no  evidence  in  the  case  which  jy  ^  defeetite  eompam,  the  defendant  it  entitled 

even   lends  to  prove  the  unseaworthiness  of  ^  ™of   rerdiet.     On   the   other   hand,  if  you 

the  Spartan  except  In  regard  to  her  compass,  thaU  find  that  the  loie  occurred  through  penl  of 

and  ii  the  lury  find  that  the  compass  did  not  the  tia  and  from  no  uxint  of  MU  innavigatuik 

vary  more  than  vessels   TOnipaases   ordinarily  ^nd  no  want  of  eompeUney  in  the  matter  or 

do.  tbat  the  steamer  had  been  navigated  by  mmeney  of  Os  crew  andfivmnofault  on  the 

the  some  compass  without  trouble   from  the  part  qfthe  tettd.  then mmrterdietaumidbt  for 

time  that  ahe  left  J.*  Chene,  on  the  St.  Law-  ^  pUiintiW  " 
rence   River,  up  to  the  time  of  the  disaster, 

and  tbat  the  olQcers  of  the  steamer  at  the  time  The  court  also  Instructed  the  Jur; : 
sbe  started  upon  the  voyage  on  which  the  -j-he  stranding  of  said  steamer  at  a  point 
stranding  toot  place  believed  the  compass  Y!  mWea  out  of  the  course  on  which  said 
to  be  reliable,  and  had  reason  for  so  bellev-  steamer  waa  running  in  naviiratiog  tbe  dli- 
ing,  UieE  the  insurers  would  not  be  relieved  unce  of  about  ISO  miles  Is  pr'ima  facie  evi- 
fromliabilityonacTOuntofanysupposedde-  den  ce  tbat  the  oompsas  wu  defective,  and 
feet  in  the  compass.  throws  the  burden  of  proving  that  the  corn- 
Exceptions  were  al«  taken  to  the  parts  P'Ty^.'^'r^^  "1^  «^fJl!l'h'i";>.„  .)..n 
of  the  Siarge  italicized  in  the  following:  .   "'  ""iVK^.y""^  "  "^^^^^.'^Jk^    ^ 

°  °  tfff  in  his  eighth  request,    that  the  Jury   an 

"Upon  the  question  of  speed  I  will  have  a  entitled  to  consider  the  fact  that  the  Spartan 

word  to  say,  although  It  is  covered,  so  far  as  bad  been  successfully  navigated  by  this  com- 

the  law  of  the  easels  concerned,  by  my  gen-  pass  during  the  season  up  to  the  time  of  her 

ei«l  charge,  that  if  you  find  tbe  loss  occurred  stranding,  and  that  on  her  final  trip  she  had 

hy  her  being  navigated  at  an  excessive  speed,  made  a  good  course  from   Fort  William  to 

there  can  be  no  recovery  ;  still  it  Is  for  you  Silver  Island  and  from  Silver  Island  to  Paa- 

to  Judge  whether,  under  all  the  circumstances  sage  Island,  and  that  she  was  upon  her  usual 

of  the  case,  she  was  navigating  at  too  great  course  when  she  passed  the  Quebec,  as  evi- 

a  speed.     The  low  ef  Canada  proeidet    that  dence  tending  to  show  that  the  officers  had 

oU  ofdi  ^aU  run  in  afos  ai  a  moderate  rat*  reason  for  believing  that  the  compaaa  waa  v 

is«  u.  s.  4n^ 
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proper  one,  and  to  rebut  the  charge  that  they 
were  negligent  in  using  that  compass. 

"The  steamer  is  presumed  to  have  been 
seaworthy,  and  that  her  officers  were  compe- 
tent to  navigate  and  manage  her,  and  the 
insurers  are  not  entitled  to  a  verdict  on  ac- 
count of  unseaworthiness  unless  they  prove 
by  a  preponderance  of  evidence  that  she  was 
unseaworthy. 

**  But  that  is  to  be  construed  in  connection 
with  the  charge  I  gave  you  that  the  fact 
that  she  ran  ashore,  on  a  still  night,  upon 
Caribou  Island,  17  miles  out  of  her  course, 
raises  the  presumption  of  unseaworthiness, 
which  it  devolves  upon  plaintifP  to  explain.  ** 

The  court  charged  that  there  was  but  one 
defect  in  connection  with  the  defense  of  un- 
seaworthiness to  which  attention  need  be 
called,  and  that  was  ''the  want  of  a  proper 
compass;"  and,  among  other  things,  said: 
**  It  was  the  duty  of  the  plaintiff  to  keep  the 
Spartan  in  a  seaworthy  condition  for  the  safe 
UB9]  navigation  of  the  waters  in  which  she  might 
be  run  under  the  policy.  In  order  to  be  sea- 
worthy the  steamer  must  have  been  supplied 
lirith  a  good  and  reliable  compass  or  com- 
passes, which  must  have  been  kept  in  proper 
repair  and  condition  for  the  safe  navigation 
of  all  waters  described  in  the  policv.  ]J 
there  were  any  dMteU  in  the  eompaae,  Jcnown 
cfT  unJbimMi,  refnatring  it  utu(tfe  cr  unsuitable 
for  use  in  Lake  Superior,  and  the  stranding 
of  the  vessd  u>as  caused  by,  consequent  upon  or 
a/rose  from  suth  defects  in  the  compass,  the  ves- 
sel was  not  seaworthy  for  Lake  Superior  navi- 
gation, whatever  her  fitness  for  navigation  else- 
where,  and  the  plaintiff  cannot  recover,^  To 
the  italicized  portion  of  this  the  plaintiff 
excepted. 

The  declaration  before  the  notary  by  the 
captain,  two  mates  and  wheelsman,  states 
that  ''from  the  course  taken  the  steamer 
should  have  passed  seventeen  miles  to  the 
southward  of  Caribou  Island."  The  master 
had  the  words  "fogs  and  defective  compass" 
inserted  among  the  causes  pretested  against. 

There  was  no  lookout,  and  both  that  and 
the  rate  of  speed  were  contrary  to  the  Cana- 
dian Statute.  The  exception  of  losses  oc- 
casioned by  unseaworthiness  was  in  effect  a 
warranty  tnat  a  loss  should  not  be  so  occa- 
sioned, and  whether  the  fact  of  unseaworthi- 
ness were  known  or  unknown  would  be 
immaterial.  This  is  so  stated  by  the  learned 
district  jud^  in  his  opinion  on  the  motion 
for  a  new  trial,  and  the  decisions  referred  to 
fully  sustain  the  position.  Work  v.  Leathers, 
97  U.  8.  879  [24 :  1012]  ;  The  Olertfruin,  L. 
R.  10  Prob.  Div.  108;  Union  Ins.  Co.  v. 
Smith,  124  U.  8.  405  [81 :  497].  But  the 
testimony  of  the  captain  and  his  mates  leaves 
but  little,  if  any,  room  for  doubt  that  the 
compass  was  known  to  be  defective  on  former 
trips.  The  captain  testified  that  he  thought 
the  loss  was  occasioned  by  a  defective  com- 
pass, but  qualified  that  as  merely  given  as  a 
supposition ;  that  the  compass  was  defective 
more  or  less;  "it  was  running  in  opposite 
courses;"  that  when  the  protest  was  signed 
he  had  the  words  "  togs  and  defective  com- 
pass" inserted ;  that  the  loss  was  occasioned 
by  a  defective  compass  or  fogs,  or  the  cur- 
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rent;  that  he  had  experienced  on  previous 
trips  no  more  variation  than  was  general  on 
iron  vessels;  that  "another  compass  on  that 
vessel  might  be  Just  the  same  and  different 
on  wooden  vessels ;"  that  the  stranding  must 
be  attributed  to  the  compass  or  some  other 
cause  aboard  the  vessel ;  that  all  compasses  on 
Lake  Superior  vary  more  or  less  at  different 
points;  that  he  could  not  tell  the  extent  of 
the  variation;  that  he  discovered  a  little 
difference  fh>m  some  other  vessels  in  the 
compass  on  former  trips ;  that  he  found  the 
compass  out  in  the  other  channel ;  and  that 
every  vessel  he  was  on  varied  there  in  the 
same  place.  The  first  mate  testified  that  the 
captain  spoke  to  him  about  the  defect,  and 
said  the  compass  was  "a  little  out;  it  was 
not  like  the  compass  he  had  on  the  Smith  ;* 
that  the  captain  laid  the  stranding  solely  to 
the  compass ;  and  further,  that  the  compasse* 
"all  vary  up  there ;  those  that  have  not  been 
adjusted,  they  vary  more  at  certain  pointt 
than  others;  a  compass  that  is  adjusted 
should  not  varv  at  all ;"  that  he  did  not 
know  how  much  the  variation  of  the  com- 
pass was;  that  he  steered  the  small  boat  by 
the  spirit  compass  after  the  strandine,  on  a 
S.  E.  by  E.  course,  and  brought  up  40.milet 
from  ue  point  for  which  he  steered ;  **  the 
course  actually  run  must  have  been  i 
south,  or  something  like  that,  judging  from 
where  she  fetched  up."  The  second  mate, 
when  asked  what  took  them  on  Cariboo 
Island,  answered,  "It  must  have  been  the 
fault  of  the  compass."  Patterson,  the  diar- 
terer's  manager,  said  that  there  was  more 
attraction  on  an  iron  than  on  a  wooden  ves- 
sel ;  that  to  meet  and  obviate  this,  it  is  usual 
to  adjust  compasses ;  that  this  compass  liad 
never  been  adjusted ;  that  the  Snartan  had 
been  fitted  out  by  the  plaintin;  that  the 
compass  was  a  little  slow  in  its  movements; 
that  he  did  not  know  that  compasses  are  spe- 
cially adjusted  to  run  on  Lake  Superior. 
The  evidence  taken  together  did  not  fairly 
leave  the  inquiry  open  as  to  whether  thie 
compass  did  not  vary  more  than  vessels' 
compasses  ordinarily  did,  or  whether  the 
ofticers,  at  the  time  the  Spartan  started  oo 
the  voyage,  believed  the  compasses  to  be 
reliable  or  had  reason  for  such  belief,  any 
further  than  was  covered  by  what  the  court 
said  on  that  subject.  And  the  slight  inac- 
curacy in  the  reference  to  the  protest  is  of  no 
moment. 

The  eighth,  ninth,  tenth,  eleventh  and 
twelfth  assignments  of  error  relate  to  the 
ouestion  of  abandonment.  It  is  not  contended 
that  there  was  any  evidence  establishing  an 
actual  acceptance  of  abandonment,  but  It  ii 
argued  that  the  evidence  tended  to  show  a 
constructive  acceptance.  If  the  loss  was  the 
result  of  a  peril  not  insured  against,  there 
was  no  right  to  abandon ;  but  it  is  insisted 
that  if  the  abandonment  is  accepted,  it  is  too 
late  to  recede,  and  that  an  acceptance  in  ig- 
norance that  the  loss  was  occasioned  by  perili 
not  insured  a^inst  would  be  equally  bind- 
ing. And  this  was  so  held  by  the  Supreme 
Court  of  Michigan — Richelieu  dk  0.  Nat.  Co, 
V.  Thames  d  M.  M.  Ins.  Co..  72  Mich.  571, 
which  was  an  action  by  the  present  plaintiff 
against  another  of  the  insurers  of  the  Spartan. 
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Bat  the  testimony  in  that  case  in  regard  to 
the  repairs  was  not  the  same  as  in  the  case 
in  hand,  as  is  conceded  by  plaintiff's  coun- 
sel, and  it  is  upon  that  very  point  of  the  re- 
pairs that  the  olaintiff  chiefly  relies  to  make 
out  the  alleged  constructive  acceptance. 

The  **8ue  and  labor  clause"  of  the  policy 

^as  as  follows:    ^'It  is  agreed  that  the  acts 

9'  the  insured  or  insurers,  or  their  agents, 

^^  recovering,    saving  and   preserving   the 

property  insured  in   case  of  disaster,   shall 

Qot  be  considered  a  waiver  or  an  acceptance 

of  an  abandonment,  nor  as  affirming  or  deny- 

^Qg  any  liability  under  this  policy,  but  such 

jets  shall  be  considered  as  done  for  the  bene- 

°^  of  all  concerned  and  withont  prejudice  to 

«»e  rights  of  either  party."    The  bill  of  ex- 

<^ptions  shows  that  the  officers  and  crew  of 

^steamer  were  unable  to  get  her  off,  and 

Ootids  was  sent  to  the  owners  and  charterers, 

^d  notice  of  the  loss  was  also  communicated 

^  tile  underwriters,  with  a  request  for  as- 

'iatance,  and  the  underwriter^  sent  a  wreck- 

^g^  expedition,  under  the  command  of  Cap- 

^uxi    Swain,  to  rescue  the  steamer.     The  re- 

ouest  for  assistance  was  received  June  22  and 

^ft    ^^Tiecking  expedition  left  Detroit  June  28 

«nci    x^eached  the  Spartan  June  26.     The  tele- 

^^X>ltic  notice  of  abandonment  was  sent  to 

"^®      11  Qderwr iters  on  June  26.     The  policy 

P'O'vicied  that  in  case  of  loss  or  misfortune 

^^    ^liould  be  lawful  and  necessary  for  the 

asBUx^e^  **  to  make  all  reasonable  exertions  in 

I!?       ^»3out  the  defense,  safeguard  and  recovery 

of  t>lke  said  vessel  or  any  part  thereof,  without 

W^i  laciice  to  this  insurance  ;**  and  in  case  of 

■®Kle<5t  or  refusal  on  the  part  of  the  insured 

H>     s^xlopt  such  measures,  ^then  the  said  in- 

■*J*"^x"s  may  and  are  hereby  authorized  to  in- 

•^JT>osc  and  recover  the  said   vessel."    Cap- 

j***^    Swain,  who  had  command  of  the  wreck- 

"^      expedition,    testified   that  he   had    no 

^^'^^^lei  where  to  take  the  steamer  when  she 

Y^^  Sot  off,  and  he  and  the  first  mate  agreed 

"^  ^^e«t;imony  that  she  was  towed  to  Detroit 

^oex-  the  orders  of  her  master.     The  captain 

den  I  ^^  i^^  Ijg  oave  such  orders.    The  survey 

^^     lield  by  Gibson,  acting  for  the  under- 

^•^^t^x^,  and  Kirby,  for  the  charterer.    The 

"Jp^x-intendent  of  the  dry  dock  testified  that 

•^  ciock  was  engaged  by  the  captain,  **who 

^■^    Something  to  do  with  ordering  the  re- 

JS?*"^.  "  and  it  appeared  that  by  direction  of 

^^^^*^  of  the  charterer  work   was  done  not 

™^o  necessary  by  the  stranding.    The  captain 

^J-i^^d  that  he  directed  the  repairs,  l)ecause 

^^^on  told  him  both  need  not  be  there,  and 

Ji~*^^fter  that  Crosby,  the  agent  of  the  un- 

_*5^**iter8,  told  him  to  keep  a  strict  super- 

l^^joxi  over  the  work ;  that  he  received  no 

^l^^^ctions  from  any  person  representing  the 

*^  2,^  *^tifl  or  the  charterer. 

^^r^c^by's  evidence  was  that  he  gave  no  or- 

^^^^^^r  instructions  to  any  person  or  persons 

^^^J^o   the  repairs  on  the  steamer,  nor  did  he 

l^i|  **^e  any  responsibility  therefor.    He  did 

1^  I    ^he  captain  to  be  careful  ^to  keep  what 

g^^2^   the  survey  separate  from  what  is  out- 

p\?'        There  was  a  dispute  between  the 

^^^*^tiflf'8  manager,  the  charterer's  treasurer, 

^^.  ^^^ptain  and  Crosby  about  the  payment  of 

J^^*^  charged  by  the  Canadian  government 

^  ^^  lepaira.    And  aa  lato  as  March  24, 


1884,  these  duties,  and  the  fact  that  the  repairs 
included  work  not  specified  in  the  survey, 
still  divided  the  parties;  nor  from  June  2^ 
to  the  date  of  the  proofs  of  loss,  November 
8,  was  there  any  claim  of  total  loss  made, 
nor  did  such  seem  to  be  the  attitude  of  the 
parties  until  defendant  refused  to  pay. 

In  JHchelieu  dk  0.  Nod,  Co.  v.  Thamei  dt  M, 
M,  Ins.  Co, ,  supra,  the  Supreme  Court  of  Mich- 
igan, in  a  careful  opinion,  held  that  the  com* 
pany  could  not  defend  on  the  ground  that  the 
peril  and  loss  were  not  insur^  against,  be- 
cause, as  found  by  the  jury  in  that  case,  the 
abandonment  had  been  accepted.  The  plain- 
tiff there  rested  its  case  entirely  upon  the 
acceptance  of  the  abandonment  of  the  vessel, 
and  the  evidence  upon  that  question  was,  for 
some  reason,  largely  different  from  the  evi- 
dence on  this  trial. 

The  court  in  this  case  left  the  question  of 
abandonment  to  the  jifi7>  end  the  finding 
was  against  the  plaintiff.  No  reference  & 
made,  in  the  opinion  on  the  motion  for  e 
new  trial,  to  this  question,  though  it  ie 
stated  that  the  opinion  "covers  all  the  points 
made  in  the  briefs  of  counsel.''  But  certaia 
rulings  of  the  court  in  relation  to  this  sub 
ject  are  questioned  by  the  alleged  errors  undtf 
consideration. 

"*  Whether  the  insurer  accepts  or  not  it  ft. 
matter  of  construction  of  his  words  and  con- 
duct. Any  act  done  for  the  purpose  of  mak* 
ing  the  most  of  the  property,  to  whomsoever 
it  may  prove  to  belong,  ought  not  to  be  con- 
strued against  the  party  who  thus  seeks  the 
common  interest.**  2  Phillips  on  Ins.  g§ 
1602,  1698.  Any  act  of  the  underwriters  la 
consequence  of  an  abandonment,  which  could 
be  justified  only  under  a  right  derived  froin- 
it,  may  be  decisive  evidence  of  an  acceptance. 
Pede  V.  Merchants  Ins.  Go.  8  Mason,  27; 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  822. 
The  question  for  the  Jury  was  whether  upon 
the  evidence,  taken  in  connection  with  the 
provisions  of  the  policy,  there  were  any  such, 
acts. 

As  it  is  not  contended  that  there  was  any 
evidence  of  actual  acceptance,  and  as  it 
clearly  appeared  that  the  rescuing  expedition 
was  sent  before  the  telegraphic  notice  of 
abandonment  was  given,  and  as  the  evidence 
did  not  tend  to  show  that  that  expedition  was 
sent  with  the  intention  of  rescuing  "and  re- 
pairing" the  Spartan,  or  that  the  insurers 
brought  the  Spartan  to  Detroit  (if  they  did 
bring  her)  with  the  intention  of  **  repairing 
her,  ^  each  one  of  the  requested  instructions 
was  objectionable. 

Assuming  that  an  offered  abandonment  may 
be  accepted  even  when  the  assured  has  no 
right  to  abandon,  and  that  taking  possession 
to  make  partial  repairs,  not  amounting  to 
indenmity,  may  not  be  authorized  by  the 
policy,  and  that  taking  possession  of  and 
holding  of  a  vessel  for  an  unreasonable  time, 
or  taking  possession  after  a  peremptory  aban- 
donment, without  qualification  or  reserva- 
tion, are  such  acts  as  imply  and  constitute 
an  acceptance  of  the  abanaonment  and  lia- 
bility for  total  loss,  and  that  by  the  aban- 
donment and  acceptance  the  whole  interest  it 
transferred  to  the  underwriters  (Phanix  Ins. 
Co.  V.  Oopdin,  76  U.   8.   9  Wall.  461  [19: 
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^199] ;  Shmkerd  ▼.  Bendemon,  L.  R.  7  App. 
Cas.  40 ;  Northtoegtem  Tramp.  Co,  ▼.  Tlia,me9 
4ti  M.  Im,  Co,  60  Mich.  214 ;  Cincinnati  Int. 
Co.  v.  BaketoeU,  4  B.  Mon  641 ;  Beynolds  ▼. 
Ceean  Ins.  Co.  22  Pick.  101),  the  question 
■still  remains  what  the  facts  really  are  in  re- 
spect to  the  conduct  of  the  underwriters. 
The  plaintiff  insists  that  although  the  cap- 
tain moved  the  Spartan  to  Detroit  and  placed 
her  in  the  dry  dock,  and  to  some  extent,  if 
not  wholly,  superintended  the  repairs,  the 
plaintiff  was  not  bound  by  his  action,  be- 
•cause  he  was  not  employed  by  it,  but  by  the 
charterers,  and  that  the. master,  after  aban- 
donment, becomes  the  agent  of  the  insurers. 

But  it  is  only  after  a  valid  abandonment 
iindthe  passage  of  the  title  that  the  captain 
thus  becomes  Uie  insurer's  agent,  and  to  con- 
cede that  here  be^  the  very  question  which 
was  at  issue.    Phillips  on  Insurance,  §  1782. 

The  first  and  second  errors  were  that  the 
•court  ruled  that  no  authority  was  shown  on 
the  part  of  Captain  Gibson  to  bind  the  de- 
fendant in  respect  to  the  repairs  made  upon  the 
Spartan,  and  in  striking  out  the  testimony 
respecting  Gibson's  acts  and  statements. 
Crosby,  who  was  the  agent  of  the  Insurance 
Company  at  Buffalo,  testified  that  he  **  gave 
no  orders  or  instructions  to  any  person  or 
persons  whatsoever  as  to  the  repairs  on  the 
«teamer,  nor  did  he  assume  any  responsibility 
therefor ;  that  he  sent  Gibson  to  X>etroit  to 
Act  on  the  survey  on  the  Spartan,  and  after- 
wards sent  him  to  see  that  no  more  repairs 
were  put  on  the  steamer  than  were  called  for 
by  the  survey,  as  the  Spartan  had  been  dam- 
aged on  previous  occasions  and  not  properly 
repaired;"  and  further,  that  ''Mr.  Gibson 
was  sent  by  the  insurers  from  Buffalo  to 
hold  a  survey  on  the  steamer  before  she  was 
repaired.  **  This  is  all  the  evidence  bearing 
on  Gibson's  authority,  and  the  court  was 
justified  in  its  action.  Why  Gibson  was  not 
called  as  a  witness  does  not  appear. 
A85]  It  is  urged,  thirdly,  that  the  court  erred 
fn  excluding  the  question  put  to  the  witness 
Patterson :  **  What  is  the  custom  of  Cana- 
dian vessels  about  carrying  a  lookout  for- 
ward?" The  Canadian  Statute  provided  that 
every  steamer  should,  in  a  fog,  mist  or  fall- 
ing snow,  go  at  a  moderate  speed,  and  that 
nothing  in  tiie  rules  prescribed  should  ex- 
onerate any  ship,  or  the  owner,  or  master  or 
crew  thereof,  from  the  consequences  of  any 
neglect  to  keep  a  proper  lookout,  etc. 

In  The  Farragut,  77  U.  8.  10  Wall.  884, 
388  [10:  046,  047],  it  was  held  that  the  rule 
laid  down  by  Congress  to  the  same  effect  in- 
timated that  the  lookout  was  one  of  the  or- 
dinary precautions  which  a  careful  naviga- 
tion involved;  and  Mr.  Jtuiiee  Bradlev, 
delivering  the  opinion  of  the  court,  saia: 
*^  A  lookout  is  only  one  of  the  many  precau- 
tions which  a  prudent  navigator  ought  to 
J  provide ;  but  it  is  not  indispensable  where, 
rom  the  circumstances  of  the  case,  a  lookout 
•could  not  possibly  be  of  any  service."  Evi- 
dence of  a  custom  to  run  at  full  speed  in  a 
dense  fog,  without  a  lookout  and  contrary 
to  the  Statute,  would  be  clearly  inadmissible, 
«nd  would  be  of  no  avail   if  established. 

It  it  also  objected  that  the  protest  was  ad- 
mitted in  evidenoo.    That  protest  consists 


of  the  statement  signed  by  the  master,  mates 
and  wheelsman,  and  the  declaration  of  the 
notary  that  he  protests  at  the  request  of  the 
master,  as  well  on  his  own  behalf  as  on  the 
behalf  of  the  owners,  freighters,  officers  and 
crew,  against  all  and  singular  the  cause  and 
causes  operating  as  aforesaid,  etc,  and  more 
especially  ** against  the  storm  and  heavy 
winds  and  Rales,  high  and  dangerous  seas, 
fogs  and  defective  compass,  experienced  on 
her  lale  voyage ;"  all  of  which  is  certified 
bv  the  notary  public  as  being  a  true  copy 
filed  in  his  office.  Undoubtedly  the  protest 
of  the  captain,  so  long  as  he  was  living, 
would  not  be  evidence  on  one  side  or  the 
other,  unless  to  contradict  him  if  he  varied 
from  it ;  and  it  is  said  in  Amould  on  Insur- 
ance (2d  ed.  by  Perkins),  vol.  2,  p.  1868, 
that  it  would  not  be  made  evidence  as  against 
the  assured,  if  the  brokers  showed  it  to  the 
underwriters  with  other  papers  relating  to 
the  loss  on  demand  of  payment.  But  it  was 
admissible  in  this  case,  not  on  the  ground  of 
agency,  but  because  it  was  made  part  of  the 
proofs  of  loss,  being  directly  referred  to  in 
the  proofs  in  the  statement  that  the  vessel  ran 
ashore,  **and  became  a  wreck  and  total  loes, 
and  was  duly  abandoned  by  the  owner  to  her 
insurers,  as  will  appear  by  certified  copy  of 
the  protest  of  her  master  and  mariners,  here- 
tofore served  upon  you. "  Hence  the  admia* 
sion  of  the  proofs  of  loss  involved  the  ad- 
mission of  the  explanatory  writing.  Mutual 
Ben.  L.  In:  Co.  v.  Newton,  80  U.  a  aS 
Wall.  82  [22:  703]. 

Finally,  it  is  said  the  court  erred  in  ex- 
cluding the  record  in  a  suit  instituted  by  the 
dry  dock  company  against  the  Spartan  to  en- 
force a  lien  for  repairs,  because  the  record 
was  admissible  to  show  the  amount  due  to 
the  dry  dock  company,  and  also  to  show  that 
the  steamer  was  sola  to  satisfy  the  decree 
in  that  suit,  and  thereby  to  establish  a  om- 
structive  acceptance  of  abandonment  by  the 
insurers ;  but  we  do  not  think  that  it  was 
admissible  on  either  ground.  The  insurers 
were  not  parties  to  that  suit,  and  the  coat  of 
the  repairs  and  the  amount  of  the  loss  were 

Sroperly  shown  by  other  and  competent  eTi- 
ence,  while  the  sale  of  the  vessel  had  no 
tendency  to  prove  the  acceptance  of  the  aban- 
donment, but  rather  that  the  underwriters 
did  not  consider  themselves  bound  in  the 
premises.  The  result  is  that  the  judgmmi 
qf  the  Circuit  Court  muet  be  affirmed. 


D.  P.  THOMPSON,  Receiver,  App€., 

V. 

THE  PHENIX  INSURANCE  COMPANY, 
OF  BROOKLYN,  NEW  YORK 

(See  &  a  Reporter**  ed.  287-80O.) 

Ineuranee  by  receiver,  ufhen  taUd—^hen  ppUef 
may  be  reformed— change  qf  receiver  ewt- 
itrudian  of  policy— stipulation  limiting  fr* — 
to  eue-^waiver  of^-eetoppet—dday  of  euU, 


L  If  a  receiver,  without  a  previous  order  of  the 
court,  applies  funds  In  his  hands  to  Insure  tke 
propertT  In  hteoostodj,  the  consraot  of  Insnranee 
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will  not,  for  that  reaioiu  be  void,  as  between  him 
and  the  iDSurance  company. 

S.  He  can  make  a  valid  contract  of  insurance  on 
such  property,  although  the  use  of  Ae  funds  in 
his  hands  for  such  purpose  is  subject  to  the  ap- 
proval of  the  court 

^  If,  by  inadvertence,  accident  or  mistake,  the 
terms  of  the  contract  are  not  fully  set  forth  in 
the  policy,  it  may  be  reformed  so  as  to  express 
the  real  agreement 

4,  Where  a  policy  runs  to  a  receiver  in  a  desiff- 
nated  suit,  a  mere  change  of  receiver  does  not 
Involve  a  change  in  title  or  postesslon. 

&  If  a  policy  is  so  drawn  as  to  require  interpreta- 
tion, and  to  be  fairly  susceptible  of  two  different 
constructions,  the  one  will  be  adopted  that  is 
most  favorable  to  the  insured. 

^  A  stipulation  in  a  policy,  limiting  the  time 
within  which  a  suit  against  the  company  for  a 
claim  arising  out  of  its  provisions  may  be 
brought,  may  be  waived  by  the  company. 

T.  Buch  waiver  need  not  be  in  writing,  but  may 
arise  from  such  a  course  of  conduct  upon  the 
part  of  the  company  as  will  equitably  estop  it 
from  pleading  the  prescribed  limitation  in  bar  of 
a  suit  by  the  insured. 

-e.  If  the  failure  to  sue  within  the  time  prescribed 
by  the  policy  Is  due  to  the  conduct  of  the  compa- 
ny, it  cannot  avail  itself  of  the  limitation  therein 
prescribed. 

'^.  An  insurance  company  cannot  hold  out  the 
hope  of  an  amicable  adjustment  of  the  loss,  and 
thus  delay  the  action  of  the  insured,  and  then 
plead  the  delay,  caused  by  its  own  conduct,  ss  a 
defense  to  the  action  when  brought 

P^o.  811.] 
Argued  Apr.  i9,  SO,  1890,  Decided  May  19,1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ore- 
.|^n,  dismissiDff  a  suit  to  reform  a  policy  of  in- 
aurance  and  for  a  decree  for  the  amount 
iDsured.    Eevened, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Samuel  Shellabarger  and  Jeremiah 
M.  Wilson,  for  appellants: 

Insurers  cannot  take  advantage  of  a  stipula- 
tion in  tiie  policy  that  an  action  for  a  loss  shall 
be  barred  if  not  brought  within  a  specified 
period,  where  they  have  been  mainly  instru- 
mental in  procuring  the  delay  by  holding  out 
bopes  of  an  amicable  adjustment 

May,  Ins.  (2d  ed.)  §^  488,  511;  Grant  v. 
Lexington,  F,  L,  db  W,  Ins,  Co,  6  Ind.  26; 
Ames  V.  New  York  U,  Ins.  Co,  14  N.  Y.  260; 
1  Duer,  Ins.  161;  Curtis  v.  Home  Ins,  Co.  1 
Biss.  485;  KiUivs  v.  Putnam  F,  Ins.  Co,  28 
Wis.  472;  Black  v.  Winneshiek  Ins,  Co,  81 
Wis.  74;  Davis  v<  Canada  Farmers  Mut,  Ins, 
Co,  89  U.  C.  Q.  B.  467;  Derrick  v.  Lamar  Ins, 
Co.  74  m.  404;  Peoria  M,  db  F.  Ins.  Co.  v. 
WhitehiU,  25  111.  466;  Union  Mut,  L,  Ins,  Co, 
v.  Wilkinson,  80  U.  8.  18  Wall  222,  234  (20: 
«17,  623);  American  L,  Ins.  Co,  v.  Mahone,  88 
U.  8.  21  Wall.  152-155  (22: 593.  594);  NewJer- 
sey  Mut,  L.  Ins,  Co,  v.  Baker,  94  U.  8.  610 
(24:  268);  Fames  ▼.  Home  Ins,  Co,  94  U.  8.  680 
(24:  801). 

Although  the  language  of  the  policy  is  "un- 
less such  suit  or  action  shall  be  commenced 
within  twelve  months  next  after  the  date  of  the 
flre."  yet  this  Is  satisfied  if  suit  is  brought 
within  twelve  months  after  the  cause  of  action 
accrued. 

VetU  T.  OUnton  F.  Ins,  Co,  80  Fed.  Rep.  668; 


ateen  v,  Niagara  F.  Ins.  Oo,  89  N.  T.  815; 
New  York  v.  Hamilton  F.  Ins,  Oo.  89  N. 
Y.  45;  Chandler  v.  8t,  Paul  F.  A  M.  Ins,  Oo. 
21  Minn.  86;  Spare  v.  Home  Mut,  Ins,  Co.  17 
Fed.  Rep.  568;  May,  Ins.  g  479;  Hay  v.  Star 
F,  Ins.  Co,  77  N.  Y.  285,  88  Am.  Rep.  607. 
Mr,  Robert  Rae,  for  appellee: 
The  receiver  had  no  authority  to  incur  ex- 

Senses  on  account  of  the  property  trusted  to 
is  charge  by  the  court  beyond  what  were  abso- 
lutely necessary  to  its  preservation  and  use. 

Cowdrey  v.  Oalveston,  H  db  H,  R  Co,  9S  V. 
8.  852  (28:  951);  Beach.  Receivers,  g^  249,  257. 

The  policy  cannot  be  reformed  and  turned 
into  an  open  policy. 

Hooper  Y.BobinsonM  IT.  8.528  (25: 219);  Meis- 
winkel  v.  St,  Paul  F.  db  M,  Ins,  Co,  75  Wis. 
147;  Howland  ▼.  Blake,  97  U.  8.  624  (24: 1027). 

There  is  no  alienation  in  the  bill  that  the  de- 
fendant, the  appellee,  said  or  did  anythingto 
warrant  the  assured  in  delaying  his  suit  The 
Insurance  Company,  upon  notice  of  the  loss  by 
fire,  at  once  notified  the  appellant  that  it  d^ 
nied  aU  Uability. 

Qooden  v.  Amoskea^  F.  Ins,  Oo.  20  N.  H.  78; 
Hocking  v.  Horeard  Ins.  Co,  180  Pa.  170;  Rid- 
dUbarger  ▼.  Hartford  F.  Ins.  Oo.  74  U.  8.  7 
Wall.  886  (19:  267);  Wilkinson  ▼.  First  Nat. 
F,  Ins.  Oo.  72  N.  Y.  499;  Arthur  ▼.  Homestead 
F.  Ins.  Co,  78  N.  Y.  462;  May,  Ins.  §  485. 

The  agent  has  no  authority  to  waive,  alter  or 
modify  u\e  terms  of  the  contract  The  policy 
limits  such  a^nt  merely  to  an  agency  to  re- 
ceive and  forward  the  application  for  insurance, 
deliver  the  policy  and  receive  the  premium. 

Wood,  Ins.  (1st  ed.)  640;  Bohart  v.  Oheme^ 
86  Kan.  284;  May,  Ins.  156;  Walsh  v.  Hart- 
ford F,  Ins.  Co,  78  N.  Y.  5;  KyU  v.  Comm^er* 
dal  U,  Assur.  Co,  144  Mass.  &;  Hankins  t. 
Rockford  Ins,  Co,  70  Wis.  1. 

After  the  contract  of  insurance  bas  been 
fully  made  and  executed,  and  a  loss  has  oo- 
cnrred,  the  agent  has  no  authority psr  se  what- 
ever to  enlarge  the  scope  of  the  insurer's  lia- 
bility. 

Barre  ▼.  Council  Bluffis  Ins,  Oo,  76  Iowa, 
609;  HoUis  v.  StaU  Ins.  Oo,  65  Iowa,  454; 
Knudson  ▼.  Hekla  F,  Ins.  Oo,  75  Wis.  198; 
Hankins  v.  Boekford  Ins.  Co.  70  Wis.  1. 

With  these  limitations  of  authority  in  the 
policy,  the  burden  of  proof  Is  upon  the  assured 
to  show  that  the  acts  relied  upon  were  within 
the  scope  of  the  agent's  apparent  authority. 

Wood,  Ins.  (2d  ed.)  g  420;  Lohnes  v.  Ins,  Co. 
of  North  America,  121  Mass.  489;  Bush  t. 
Westchester  F,  Ins,  Co,  68  N.  Y.  581;  BovHin 
T,  Hekla  F.  Ins.  Co,  86  Minn.  488. 

Mr,  Justice  Hax laji  delivered  the  opinion  [288 
of  the  court : 

This  suit  was  brought,  July  10,  1885,  by 
the  appellant,  who  is  the  receiver  in  the  casa 
of  HoUaday  v.  HoUadav,  in  the  Circuit  Court 
of  the  County  of  Multnomah,  in  the  8tate 
of  Oregon.  He  seeks  a  decree  reforming  a 
policy  of  insurance  issued  by  the  Phenix 
Insurance  Company  of  Brooklyn,  New  York, 
on  the  2l8t  day  of  April,  lw4,  and  whicb 
purported,  in  consideration  of  the  sum  of 
three  hundred  dollars,  and  subject  to  the 
conditions  named  in  the  policy,  to  insure, 
for  the  term  of  one  year,  **£.  8.  Kearney, 
receiver  for  HoQada^  'v.  HiptUito^,  ^^'oafti 
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lo08  or  damaffe  by  fire  to  the  amount  of  five 
thousand  dollars,"  of  which  sum  four  thou- 
sand dollars  was  on  one-half  interest  in  the 
Clarendon  Hotel,  in  Portland,  Oregon,  and 
one  ti^ousand  dollars  on  a  like  interest  in 
the  furniture  in  the  hotel  building ;  and, 
the  policj  being  reformed,  for  a  decree  for 
the  amount  insured  with  interest  from  the 
time  when  the  loss  was  payable.  The  loss 
occurred  on  the  night  of  May  10,  1884.  A 
demurrer  to  the  original  bill  was  sustained. 
25  Ted.  Rep.  296.  Subsequently  an  amended 
bill  was  filed,  to  which  also  a  demurrer  was 
sustained,  and  the  suit  dismissed.  From 
that  decree  the  present  appeal  was  prosecuted. 

fiy  the  terms  of  the  policy  the  amount  of 
the  loss  was  payable  sixty  days  after  the  re- 
quired proofs  were  received  at  the  Company's 
ofl9ce  in  Chicago,  and  the  loss  ascertained  in 
accordance  witn  the  conditions  prescribed, 
unless  the  property  was  replaced  or  the  Com- 
pany gaye  notice  of  their  intention  to  rebuild 
or  repair  the  damaged  premises. 

The  policy  contained  these  among  other 
proyisions  :**!..  .  .  If  the  property  be 
sold  or  transferred,  or  upon  the  commence- 
ment of  foreclosure  proceedings  against,  or 
Mile  under  a  trust  deed  of  or  the  existence  of 
a  Judgment  lien  upon,  or  the  issue  or  leyy  of 
an  execution  against,  any  kind  of  property 
herein  describea,  or  if  the  property  be  as- 
signed under  any  bankrupt  or  insolvent  law, 
or  any  change  take  place  in  the  title  or 
possession  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether 
by  legal  process  or  Judicial  decree  or  volun- 
tarr  transfer  or  conveyance,  .  .  .  then 
ana  in  every  such  case  this  policy  is 
yoid." 

"4.  If  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  absolute  fee- 
simple  title,  or  if  any  other  person  or  per- 
sons have  any  interest  whatever  in  the  prop- 
erty describea,  whether  it  be  real  estate  or 
personal  property,  ...  it  must  be  so 
represented  to  the  Company  and  so  ex- 
pressed in  the  written  part  of  this  policy ; 
otherwise  the  policy  shall  be  void.  .  .  . 
Note — By  'property  held  in  trust*  is  in- 
tended property  held  under  a  deed  of  trust 
or  under  the  appointment  of  a  court  of  law, 
or  property  held  as  collateral  security ;  in 
which  latter  case  this  Company  shall  be 
liable  only  to  the  extent  of  the  interest  of 
the  assured  in  such  property.  ** 

*^9.  Persons  sustaining  loss  or  damage  by 
lire  shall  forthwith  give  notice  in  writing  of 
said  loss  to  the  Company,  and  as  soon  there- 
after as  possible  render  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  them, 
stating  whether  any  and  what  other  insur- 
ance had  been  made  on  the  same  property, 
givinj^  copies  of  the  written  portion  of  all 
policies  thereon. ** 

**  10.  .  .  .  It  shall  be  optional  with 
the  Company  to  repair,  rebuild  or  replace 
the  property  lost  or  damaged  with  like  kind 
and  quality  within  a  reasonable  time,  giving 
notice  of  their  intention  to  do  so  within  sixty 
days  after  receipt  of  the  proofs  herein  re- 
quired, and  until  such  proofs,  plans  and 
specifications,  declarations  and  certificates, 
an  produced  and  examinations  and  arbitra- 


tions permitted  by  the  claimant  and  had» 
the  loss  shall  not  be  payable.'' 

**18.  It  is  furthermore  hereby  expressly 
provided  and  mutually  agreed  that  no  suit 
or  action  against  this  Company  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy 
shall  be  sustained  in  any  court  of  law  or 
chancery  until  after  an  award  shall  have  (SC 
been  obtained  fixing  the  amount  of  such 
claim  in  the  manner  above  provided,  nor 
unless  such  suit  or  action  &all  be  com- 
menced within  twelve  months  next  after  the 
date  of  the  fire  from  which  such  loss  shall 
occur,  and  should  any  suit  or  action  be  com- 
menced against  this  Company  after  the  ex- 
faration  of  the  aforesaid  twelve  months  tho 
apse  of  time  shall  be  taken  as  conclusivo 
evidence  against  the  validity  of  such  claim, 
any  Statute  of  Limitations  to  the  contrary 
notwithstanding. " 

It  will  not  be  necessary  to  set  out  the  al- 
legations of  the  original  bill  because  the 
case  turns  upon  the  question  whether  the 
amended  bill  states  facts  sufncicnt  to  consti- 
tute a  cause  of  action.  The  latter  makes 
substantially  the  following  case: 

From  the  17th  of  November,    1883,  up  to 
and  including  the  19th  of  May.  1884,    Ed- 
ward    8.  Kearney   was  the   receiver  in  the 
above  suit  of   Holladay  y.    HoUaday,     From 
the  first  of  those  dates   continuously  to   the 
time  of  the  fire,  the  hotel  building,  with  its 
furniture  and  the  land  upon  which  it  stood, 
was  in  the  joint  possession   and    under  the 
control  of  Kearney    as   receiver,   and  of  R. 
Koehler  and  J.  N.  Dolph,  the  owners  of  one 
undivided  half  interest,  the  title  to  the  re- 
maining half  being  involved   in  the  above 
suit,  and  in  the  possession  and    under  the 
control    of  Kearney   as   receiver.       By    the 
order  appointing  the  receiver  he  was  directed 
and  empowered  to  take  possession   of,  man- 
age, control    and  keep  the   property  safely 
and  for  the  best  interests  of  the  parties  who 
should  be  adjudged  entitled   thereto,  or  as 
the  court  might  direct.     Kearney  being  de- 
sirous to  effect  Insurance  for  himself  and  his 
successors  in  the  receivership,  as  well  as  for 
the  benefit  of  whom  it  might  concern,  on  an 
undivided  half  interest  in  the  hotel  building 
for  the  sum  of  four  thousand  dollars,  and  on 
a  like  inter^t  in  the  furniture  for  one  thou- 
sand dollars,  pending  the  suit  of  Hotladay  v. 
Holladay,  and  having  been  solicited  by  the 
defendant  to  take  insurance  in  his  capacity 
as  receiver,  it  was  understood  and  agreed,  on 
the  21st   of  April,  1884,  between  the  Com- 
pany  and  himself  as  receiver,  that  the  former 
would  insure,   as  above    indicated,   against 
loss  or  damage  by  fire,  for  the  full  term  of 
one  year  from  April  27,  1884,  noon,  making 
the  foes  and  the   policy  payable  to  him  as 
receiver  and  to  his  successors,  as  well  as  for    [^ 
the  benefit  of  whom  it  mi£[ht  concern,  and 
that  it   would  take  from  him,  as   receiver, 
the  sum  of    three   hundred  dollars  as  prem- 
ium.    On  the  day  last  named  the  Company, 
with  the  intent  to  carry  this  agreement  into 
effect,  made  the  policy  in  question  anci  de- 
livered it  to  Kearney.     At  the  time  of  this 
agreement  it   was  distinctly  informed    that 
the  property  agreed  to  be  insured  was  in  dis- 
pute in  the  above   suit,  and  that    Kearney 
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had  no  interest  in  it  except  as  receiver. 
Kevertheless,  by  accident  and  mistake  of 
both  Kearney  and  the  Company,  the  loss 
was  made  payable  to  Kearney,  receiver  in 
the  above  suit,  instead  of  to  the  receiver  and 
his  successors,  and  for  the  benefit  of  whom 
it  might  concern ;  and  the  policy  was  issued 
without  the  usual  clause,  commonly  inserted 
in  such  policies  and  agreed  upon,  nameljr, 
that  the  insurance  was  effected  for  whom  it 
might  concern.  It  was  delivered  by  the 
Company,  and  received  by  Kearney,  in  the 
full  belief  and  understanding  that  the  in- 
terests of  the  parties  to  that  suit  were  in- 
sured and  protected  by  it  in  accordance  with 
the  direction  of  Kearney  and  with  the  above 
understanding  and  agreement  between  him 
and  the  Company.  The  Company  did  not  at 
once  collect  the  premium,  but  extended  the 
customary  credit  therefor  to  the  receiver  as 
such  and  not  otherwise. 

On  the  14th  of  May.  1884,  an  order  was 
made,  accepting  the  resignation  of,  and  re- 
moving, Kearney  as  receiver,  and  appoint- 
ing the  present  plaintiff  in  his  stead,  such 
resi>2:nation  to  take  effect  when  the  latter 
duly  qualified  and  entered  upon  the  perform- 
ance of  his  duties  as  receiver.  The  order 
directed  the  delivery  to  plaintiff  upon  his 
qualification  of  all  property  held  or  con- 
trolled by  Kearney  as  receiver,  which  em- 
braced, among  other  things,  the  policy  in  suit 
and  the  property  insured  or  intended  to  be 
thereby  insured.  The  plaintiff  qualified  as 
receiver  on  the  19th  of  May,  1884,  but  the 
fire  resulting  in  the  loss  sued  for  occurred 
before  Kearney  surrendered  the  possession 
and  control  oi  the  property.  Subseouently 
to  May  19,  1884.  the  policy  was  delivered 
by  Kearney  to  the  plaintiff. 

The  plaintiff  immediately  after  the  fire 
delivered  to  the  Company  written  notice  of 
it,  and,  as  soon  as  possible  thereafter,  and 
more  than  sixty  days  prior  to  the  commence- 
ment of  this  suit,  rendered,  under  oath,  a 
particular  account  of  the  loss,  in  which  was 
included  a  statement  of  other  policies,  with 
the  written  portions  thereof.  The  proofs  of 
loss  were  deliver^  to  the  Company  and  were 
accepted  and  retained  by  it  without  making 
any  objections  to  them. 

About  thirty  days  after  the  fire  and  after 
the  acceptance  of   the  proofs  of  loss,    the 

f plaintiff  threatened  to  commence  suit,  and 
nformed  the  Company's  agent  that  he  would 
do  so.  The  defendant  thereupon,  by  its  duly 
authorized  agents,  stated  to  the  plaintiff  that 
under  the  provisions  of  the  policy  no  suit 
could  be  brought  until  sixty  days  had  elapsed 
after  the  receipt  of  the  proofs  of  loss,  and 
directed  the  plaintiff's  attention  to  the  pro- 
visions of  the  policy.  These  agents  then 
and  there  further  represented  to  the  plaintiff 
that  no  question  was  made  as  to  the  loss  or 
its  payment,  except  that  the  Company  was 
considering  the  fact  that  a  change  had  oc- 
curred in  the  receivership.  They  also  as- 
serted and  represented  to  him  that  they  had 
written  to  the  Company  advising  payment, 
and  informed  him  that  it  would  undoubtedly 
so  do.  Afterwards,  on  the  27th  of  June, 
1884,  the  defendant,  by  its  agents,  demanded 
the  payment  of  the  premium  upon  the  policy 
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of  insurance,  assuring  the  plaintiff  at  the 
time  that  the  loss  would  undoubtedly  be 
paid  as  soon  as  the  home  office  could  act 
thereon.  Relying  on  that  representation, 
the  plaintiff,  on  the  day  just  named,  paid 
to  the  Company  the  sum  of  three  hundred 
dollars  as  premium  on  the  policy,  and  three 
dollars  for  the  state  stamp  thereon.  These 
sums  were  paid  to  the  Company  out  of  the 
funds  in  his  hands  as  receiver.  Subse- 
ouently, and  after  the  expiration  of  sixty 
aays  from  the  receipt  of  the  proofs  of  loss, 
the  Company,  by  its  agents,  repeatedly  as- 
sured the  plaintiff  that  it  would  pay  the 
loss.  By  reason  of  those  repeated  assurances 
and  promises  he  neglected,  failed  and  was 
prevented,  for  some  time  after  sixty  days 
from  the  delivery  of  the  proofs  of  loss,  to 
brinj?  suit  for  the  amount  insured.  Long 
prior  to  the  commencement  of  this  suit  the 
plaintiff  applied  to  and  requested  the  Com- 
pany to  act  toward  him  in  such  a  way  as 
was  fair,  equitable  and  Just,  to  correct  and  [292 
reform  the  policy,  and  to  adjust  and  pa^  to 
him  as  receiver  the  sum  namea  in  the  policy ; 
but  it  has  neglected  and  refused  to  comply 
with  any  of  those  requests. 

By  an  order  entered  July  9,  1885,  in  the 
suit  of  HoUaday  v.  HoUaday,  the  plaintiff 
was  directed  to  institute  this  suit,  and  take 
all  necessary  steps  to  have  the  policy  re* 
formed  and  to  recover  the  amount  due  tnere- 
on. 

Do  these  facts,  which  are  admitted  by  the 
demurrer,  make  a  case  for  reforming  the 
policy,  and  entitle  the  plaintiff  to  a  decree 
for  the  amount  insured? 

The  first  contention  of  the  Company  it 
that  the  receiver,  Kearney,  had  no  authority, 
without  special  instructions  from  the  court, 
to  incur  expenses  or  liability  for  insurance 
premiums.  In  support  of  this  proposition 
Its  counsel  cites  Cowdrey  v.  Oalveston,  R.  A 
H.  R.  Co. ,  98  U.  8.  852  [23 :  950] ,  where 
one  of  the  ouestions  was  whether  a  receiver 
of  a  railroaa  company  should  be  allowed  for 
expenditures  made  by  him,  without  the 
previous  action  of  the  court,  in  defeating  a 
proposed  municipal  subsidy  in  aid  of  the 
construction  of  a  railroad  parallel  with  the 
one  in  his  hands.  It  was  held  that  such  ex- 
penses were  properly  disallowed,  although 
the  proposed  road,  if  constructed,  mignt 
have  diminished  the  future  earning  of  the 
one  in  his  charge.  This  court  said  that  to 
permit  a  receiver  to  determine  questions  of 
that  character,  and,  upon  such  adetermination. 
appropriate  funds  in  his  custody,  would 
sanction  a  principle  that  would  open  the  door 
to  all  sorts  of  abuses.  It  added  that  ''a  re* 
ceiver  is  not  authorized,  without  the  previous 
directions  of  the  court,  to  incur  any  expenses 
on  account  of  property  in  his  hands  beyond 
what  is  absolutely  essential  to  its  preserva* 
tion  and  use,  as  contemplated  by  his  ap- 
pointment. **  Of  the  soundness  of  this  gen- 
eral principle  no  doubt  can  exist,  though 
difficulty  ma^  sometimes  Aviae  in  its  appli- 
cation to  particular  cases.  Due  regard  must 
always  be  had  not  only  to  the  nature  and 
surroundings  of  the  property  in  the  custody 
of  the  receiver,  but  to  the  exigencies  of  the 
moment  when  he  may  be  required  to  take 
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action  inTolyljoff  the  safety  of  property  in 
hit  charge.  We  do  not  ooubt  that  under 
some  circumstances  a  receiver  would  be 
derelict  in  duty  if  he  did  not  cause  prop- 
erty in  hit  hanas  to  be  insured  against  fire. 
The  case  last  cited  is  authority  for  the  prin- 
ciple that,  without  the  previous  sanction  of 
the  court,  a  receiver  may  incur  expenses  that 
are  absolutely  essential  for  the  preservation 
of  the  property  in  his  custody.  But  if  this 
were  not  so,  and  if,  without  the  previous 
order  of  the  court,  he  applies  funds  in  his 
hands  for  such  a  purpose,  the  contract  of 
insurance  will  not,  for  that  reason,  be  void, 
18  between  him  and  the  insurance  company. 
It  appears  from  the  policy  that  the  Company 
was  informed  as  to  the  capacity  in  which 
Kearney  acted,  namely,  **as  receiver  for 
EbUaday  y.  Bolladay."  According  to  the 
amended  bill,  it  knew  the  precise  nature  and 
extent  of  the  interest  represented  by  him, 
and  that  he  had  no  personnl  interest  in  the 

Eroperty  insured.  If  the  court,  whose  officer 
e  was,  had  directed  him  to  procure  insur- 
ance, the  present  objection  could  not  be 
urffed  with  the  slightest  expectation  of  its 
being  sustained.  And  yet,  whether  Kearney 
exceeded  his  authority,  or  rightly  applied 
the  funds  in  his  hands,  are  questions  in  which 
no  one  is  concerned,  except  himself,  the 
court  to  which  he  was  amenable,  and  the 
parties  interested  in  the  property  in  his 
charge.  If  he  was  not,  technically,  author- 
iaed  to  use  the  funds  in  his  hands  to  pay  for 
insurance,  still,  upon  the  settlement  of  his 
accounts,  if  he  acted  in  good  faith,  the  court 
might  allow  him  any  sums  paid  out  for  that 
purpose.  He  held  such  relations  to,  and 
was  under  such  personal  responsibility  for 
the  safety  of,  the  property,  that  he  could 
make  a  valid  contract  oi  insurance,  although 
his  use  of  the  funds  in  his  hands  for  that 
purpose  was  subject  to  the  approval  of  the 
court.  In  Tempfst  v.  Ord,  2  Meriv.  55,  Ltrrd 
OhanedUr  Eldon  said  that  **  formerly,  the 
court  never  permitted  a  receiver  to  fay  out 
money  without  a  previous  order  of  court. 
But  now,  where  the  receiver  had  laid  out 
money  without  such  previous  order,  it  was 
usual  to  refer  it  to  the  master  to  see  if  the 
transaction  was  beneficial  to  the  parties,  and 
if  found  80,  the  receiver  was  allowed  the 
money  so  laid  out.**  Upon  this  point,  Brawn 
y.  HazUhurtt,  54  Md.  26,  28,  is  instructive. 
In  that  case,  objections  were  made  to  allow- 
ing  a  receiver  for  sums  paid  by  him,  without 
the  previous  sanction  of  the  court,  for  in- 
surance. The  court  said :  **  There  is  no  doubt 
of  the  general  rule,  and  it  is  a  wholesome 
one,  that  a  receiver  will  not  be  permitted  to 
lay  out  more  than  a  small  sum  at  his  own 
discretion,  in  the  preservation  or  improve- 
ment of  the  property  under  his  charge ;  but 
he  should,  in  all  cases  where  it  is  practicable, 
or  the  circumstances  of  the  case  will  permit, 
before  involving  the  estate  in  expenses,  ap- 
ply to  the  court  for  authority  for  so  doine. 
but  this  general  rule,  however  salutary  it 
may  be,  should  not  be  so  rigidly  and  sternly 
enforced  as  to  work  wrons  and  injustice 
where  the  receiver  has  acted  in  good  faith, 
and  under  such  circumstances  as  will  enable 
the  court  to  aee  that  if  previoua  authority 
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had  been  applied  for  it  would  have  been 
granted.  The  lustice  and  right  of  the  mat- 
ter must  depena,  to  a  great  extent,  upon  the 
special  circumstances  of  each  case  that  may 
be  presented. "  In  the  present  case,  the  only 
question  that  should  concern  the  Insurance 
Company  is  whether,  under  the  terms  of  the 
contract,  it  is  liable  for  the  loss.  That  ques- 
tion is  to  be  determined  by  the  contract  it 
made,  without  inquiring  where  the  receiver 
got  the  money  with  which  to  pay  premiums, 
or  as  to  his  authority  to  use  the  funds  in  hit 
hands  for  the  purpose  of  effecting  insurance. 
If  the  Company  is  not  compel  lea  to  pay  for 
the  loss  in  question  except  as  the  contract 
provides,  it  ought  to  be  satisfied,  especially 
as  the  demurrer  admits  that,  after  the  loss, 
it  collected  from  the  plaintiff  the  premium 
of  three  hundred  dollars,  which  it  knew  or 
bad  reason  to  believe  came  out  of  funds  in 
his  hands  as  the  successor  of  Kearney  in  the 
receivership. 

The  next  question  to  be  considered  it 
whether  the  amended  bill  makes  a  case  for 
the  reformation  of  the  policy.  Its  allega- 
tions, which  are  admitted  by  the  demurrer 
to  be  true,  show  that  before  the  policy  was 
issued,  the  agreement  between  Kearney  and 
the  Company  was  that  the  insurance  should 
run  to  him  as  receiver,  and  to  his  successors, 
and  also  to  those  whom  it  might  concern  ; 
and  that  by  inadvertence,  accident  and  mis- 
take, upon  the  part  both  of  Kearney  and  the 
Company,  the  policy  was  not  so  framed. 
The  policy  nmsto  **E.  8.  Kearney.  Receiver 
for  HoUadaj/  v.  Holladay.^  Whether  Kear- 
ney's successor  in  the  receivership  might  not 
recover  upon  the  policy  as  it  is  (there  being 
no  question  of  limitation  in  the  case),  es- 
pecially i!lpon  proof  that  the  parties  intcndcMl 
the  insurance  to  cover  the  interest  which  tha 
receiver  (whoever  he  was  at  the  time  of  the 
loss)  represrntcd,  is  a  question  that  need  not 
be  considered.  If,  by  inadvertence,  accident 
or  mistake,  the  terms  of  the  contract  were 
not  fully  set  forth  in  the  policy,  the  plain- 
tiff is  entitled  to  have  it  reformed,  so  as  to 
express  the  real  agreement,  without  the  ne- 
cessity of  resorting  to  extrinsic  proof.  The 
case  made  by  the  amended  bill  is  within  the 
decision  in  Snell  v.  Atlantic  F.  dk  Af.  In*. 
Co.,  98  U.  8.  85,  88  [25:  52,  54],  where  the 
court  said  :  **  We  have  before  us  a  contract 
from  which,  by  mistake,  material  stipula- 
tions have  been  omitted,  whereby  the  true  in- 
tent and  meaning  of  the  parties'are  not  fully 
or  accurately  expressed.  A  definite,  con- 
cluded agreement  as  to  insurance,  which,  in 
point  of  time,  preceded  the  preparation  and 
delivery  of  the  policy,  is  established  by 
I  legal  and  exact  evidence,  which  removes  an 
doubt  as  to  the  understanding  of  the  partiea. 
In  the  attempt  to  reduce  the  contract  to 
writing  there  has  been  a  material  mistake, 
caused  chiofiy  by  that  party  who  now  aeeka 
to  limit  the  insurance  to  an  interest  in  the 
property  less  than  that  agreed  to  be  insured. 
The  written  a/c^reement  did  not  effect  that 
which  the  parties  intended.  That  a  court  of 
equity  c^n  afford  relief  in  such  a  case  is,  we 
think,  well  settled  by  the  autboritiea. " 

It  is  said  that  a  decree  reforming  the  policy 
ought  not  to  be  made,   because  it  appeait 

186  D.  & 


1888L 


Thompson  y.  Phbsix  Inb.  Ca 


287-W) 


from  one  of  its  clauses,  In  respect  to  which 
no  mistake   is  alleged,   that  the  policy  is 
▼Old.     If  this  position  be  correct  there  is  an 
end  of  the  case ;  for,  as  was  well  said  by  the 
learned  judge  below,  the  court  will  not  re- 
form a  contract  merely   for  the  sake    of  re- 
forming it,  but  only  to  enable  some  partyto 
assert  rights   under  it  as    reformea.      The 
clause  alluded   to  is  the  one  declaring  that 
if  **any  change  takes  place  in  title  or  pos- 
session  (except   in   case   of    succession  by 
reason  of  the  death  of  the  assured) ,  whether 
by  legal  process  or  judicial  decree  or  volun- 
tajy.  transfer  or  conveyance,     .     .     .    then 
and  in  every  such  case  this  policy  is  void. " 
It  is  contended  that  there  was  a  change  in 
rj    title  and  possession  before  the  fire,  and  that 
such  change  occurred  when,  under  the  order 
of  the  court,  the    plaintiff  qualified  as  the 
successor  of   Eeamev   in  the  receivership. 
If  this  position  be  well  taken,  it  only  renders 
clearer  the  right  of  the  plaintiff  to  a  decree 
correcting  the  policy ;  for,  if  it  be  made  to 
conform  to   the    original   agreement,    there 
"^▼ould  be  no  pretense  to  say  that  the  accession 
of  the   plaintiff  to  the  receivership   would 
liave  been  a  change   in  title   or  possession, 
"within  the  meaning  of  the  parties.     But  it 
is  not   true   that  the  amended  bill  shows  a 
change  of  possession  before  the  fire.     It  dis- 
tinctly alleges  that  Kearney  had  not  surren- 
dered possession  of  the  property   when   the 
^re  occurred.     By  the  order  appointing  him, 
his  resignation  took  effect  when  his  successor 
entered   upon  his  duties.     It  may  therefore 
^  said  that  the  plaintiff  had  not,  when  the 
fire  occurred,  actually  entered  upon  the  per- 
formance of  his  duties.     But,  in  our  judg- 
ment, the  above  clause   of  the  policy  does 
not  necessarily  import  that  a  mere  change  of 
receivers  would  work  a  change  either  in  title 
or  possession.    The  title  to  property    in  the 
hands  of  a   receiver  is  not  m  him,  but   in 
those  for  whose  benefit  he  holds  it.     Nor  in 
a  legal  sense  is  the  property  in  his  posses- 
sion.    It  is  in  the   possession  of  the   court, 
by  him  as  its  officer.     Wmoall  v.   Sampson, 
65  U.  8.    14  How.   62.  66    [14:  822,    8281; 
HeidHtter   v.  Elizabeth    Oil  Cloth  Co,  112  tJ. 
8.    294,    304  [28:    729,    782];    Union   Nat 
Bank  v.  Kansas  City   Bank,   186  U.   8.  223 
[84 :  841].     8o  that  where  a  policy  runs  to  a 
receiver  in  a  designated  suit,  a  mere  change 
of  receiver  does  not  involve  a  change  in  title 
or  possession.     If  an  insurance  company  in- 
tends its  policy  to  mean   otherwise  it  must 
express  that  intention  more  distinctly  than 
was  done  by  the   defendant.     If  a  policy  is 
10  drawn  as  to  require  interpretation,  and  to 
be  fairly   susceptible  of  two  different  con- 
structions, the  one  will  be  adopted  that  is 
most  favorable  to  the   insured.      This  rule, 
recognized  in  all  the  authorities,  is  a  just 
one,  because  those  instruments  are  drawn  by 
the  company.     First  Nat.   Bank  ▼.  Hartford 
F,  Ins.  Co.   95  U.  8.  678,  678  [24 :  668,  665] . 
It  remains  only  to   consider  the   question 
arising  out  of  that  clause  of  the  policy  lim- 
itin|^  the  time  within  which  a  suit  or  action 
against  the  Company  for  the  recovery  of  a 
claim  arising  out  of  its  provisions  may  be 
sustained.     While   the   validity  of  such  a 
stipulation  cannot  be  disputed  (Biddliudarger 
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y.  Hartford  F.  Ins.  Co.  74  U.  8.  7  Wall. 
886,  889  [19:  257,  259]),  we  do  not  doubt 
that  it  may  be  waived  by  the  Company. 
And  such  waiver  need  not  be  in  writing. 
It  may  arise  from  such  a  course  of  conduct 
upon  its  part  as  will  equitably  estop  it  from 
pleading  the  prescribed  limitation  in  bar  of 
a  suit  by  the  insured.  It  is  to  be  observed 
that,  by  the  terms  of  the  policy,  the  Com- 
pany is  not  obliged  to  pay  any  claim  until 
after  the  expiration  of  sixty  aays  from  the 
receipt  of  the  proofs  of  loss  at  its  office  in 
Chicago,  and  the  ascertainment  of  the  loss 
in  accordance  with  the  terms  of  the  policy. 
A  suit,  therefore,  within  the  sixty  days  after 
the  loss  is  so  ascertained  would,  upon  the 
theory  of  the  Company,  be  of  no  avail  to 
compel  payment  if  it  chose  to  plead  the 
above  clause  in  bar  of  the  action.  8o  that, 
practically,  the  assured  is  limited  to  ten 
months  within  which  he  may  sue  as  of  right. 
And  yet  the  twelve  montlis  within  which 
suit  must  be  brought  is  made  to  commence 
at  "the  date  of  the  fire,"  not  from  the  date 
when  the  loss  is  payable.  There  are,  it  it 
said,  adjudged  cases  that  would  authorize 
such  a  construction  of  this  policy  as  would 
give  the  insured  the  whole  term  of  twelve 
months  from  the  date  when  he  could  demand, 
as  of  right,  that  his  claim  for  loss  be  satis- 
fied. Vett€  V.  Clinton  F.  Ins.  Co.  80  Fed. 
Rep.  668 ;  Steen  v.  Niagara  F.  Ins.  Co.  89  N. 
Y.  815,  822 ;  Spars  v.  Home  Mut.  Ins.  Co. 
17  Fed.  Rep.  568,  670 ;  Neut  York  v.  Hamil- 
ton F.  Ins.  Co.  89  N.  Y.  45,  48 ;  Hay  v. 
Star  F.  Ins.  Co.  77  N.  Y.  286,  244 ;  Chandler 
V.  St.PatUF.  AM.  Ins.  Co.  21  Minn.  86; 
May  on  Ins.  (2d  ed. )  section  479,  notes.  We 
waive,  however,  any  expression  of  opinion, 
in  the  present  attitude  of  the  case,  as  to  the 
view  announced  in  those  cases,  for  its  dis- 
position only  requires  us  to  hold,  as  we  do, 
that  the  allegations  of  the  amended  bill, 
bearing  upon  this  point,  sustain  the  right  of 
the  plaintiff  to  bring  this  action,  although 
it  was  not  commenc^  until  after  the  expir- 
ation of  twelve  months  from  the  date  of  the 
fire.  Those  allegations  are  to  the  effect  that 
the  Company,  by  its  duly  authorized  agents, 
assured  the  plaintiff  about  thirty  days  after 
the  fire  and  after  the  acceptance  of  the  proofs 
of  loss,  that  no  question  was  made  as  to  the 
loss  or  its  payment,  except  that  the  Company 
was  considering  the  fact  of  the  change  in 
the  receivership,  and  that  it  would  undoubt- 
edly pay  the  loss  claimed ;  that  as  late  as 
June  27,  1884,  the  premium  of  three  hundred 
dollars  was  paid  to  the  Company,  which,  by 
its  agents,  aeain  assured  the  plaintiff  that 
the  loss  would  be  paid  as  soon  as  action 
could  be  taken ;  that  after  sixty  days  had 
elapsed  from  the  delivery  of  the  proofs  of 
loss,  the  Company,  by  its  agents,  repeatedly 
gave  the  same  assurances;  and  that,  by 
reason  of  such  promises  and  assurances,  he 
neglected,  for  some  time  after  sixty  days 
from  the  delivery  of  proofs  of  loss,  to  bring 
suit  for  the  recovery  of  the  loss  sustained. 
We  need  not  stop  to  consider  the  suggestion 
that  the  agents  referred  to  had  no  authority 
to  give  those  assurances  or  to  make  those 
promises.  No  such  question  can  arise  upon 
the  amended  bill,  for  H  alleges  that  the 
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Company,  by   its  duly   authorized  agents,  ally  enjoining  the  sale  of  her  lands  on  ezecii- 

made  the  promises  and  gave  the  assurances,  tion  against  her  husband.    Affirmed, 

What  the  fact  may  be,    in  respect  to  the  The  facts  are  stated  in  the  opinion, 

authority  of    the   agents,    or    whether   the  Mr,  Jacob  Trieber*  for  appellants: 

plaintiff  had  the  right  to  rely  upon  those  A  court  of  eouity  will  not  interfere  and  grant 

assurances  and  promises,    and,  if  he  did,  relief,  if  there  is  a  full,  complete  and  adequate 

whether  the  Company's  rights  were  thereby  remedy  atlaw. 

i^ected,  are  questions  not  now  to  be  decided.  iVinr  York  G,  d  I.  Co,  ▼.  MemphU  Water  (h. 

Their  determination  will  depnd   upon  the  107  U.  S.  205(27:484);  Holland  y,  OhalUn,  110 

answer  and  the  evidence  at  the  trial.    If,  as  U.  8.  15  (28:  52);  Latorenee  ▼.  Zimpleman,  87 

the  allegations  of  the  amended  bill  imply,  Ark.  648;  Bturd^  y.  Jaekafcay,  71  IT.  8. 4  WalL 

the  failure  of  the  plaintiff  to  sue  within  the  174  (18:  887);  Parker  y.  Winnipiaeogee  Lake  O. 

time  prescribed  by  the  policy,   computing  d  W.  Co,  67U.  8.  2  Black,  545(17:  883). 

the  time  from  the  date  of  the  fire,  was  due  *  Appellee's  husband  bad  under  the  laws  of 

to  the  conduct  of  the  Company,    it  cannot  Arkansas  an  estate,  either  by  yirtue  of  the  mar- 

ayail  itself  of   the    limitation  of    twelye  riaee  or  by  curtesy  initiate,  in  the  lands  of  his 

months.     Curtis  y.  E&me  Ins,    Co,    1   Biss.  wife. 

484,  487;  Ide  y.  Phoenix  Ins,  Co,  2  Biss.  838;  Berlin  y.  CantreU,  88  Ark.  ,618;   Tiller  y. 

Grant  y.  Lexington  F,  L.  d   M,  Ins,  Co,  6  JfcCVy,  88  Ark.  95;  Humphries  y.  Harrison,  W 

Ind.  28,  25 ;  Miekey  y.    Burlington  Ins,  Co,  Ark.  85. 

85  Iowa,  174,  180.  In  the  case  last  cited  it  The  construction  of  a  state  law  by  the  high- 
Vas  properly  said  that  it  would  be  contrary  est  tribunal  of  that  State  is  binding  and  con- 
to  justice  for  the  insurance  company  to  hold  elusive  on  this  court,  especially  in  determining 
out  the  hope  of  an  amicable  adjustment  of  the  title  to  realty. 

the  loss,  and  thus  delay  the  action  of  the  Tfiatcher  y.  Powell,  19  U.  8.  6  Wheat.  119 

insured,  and  then  be  permitted  to  plead  this  (5:  221);  Milesy.  Caldwell,  69  U.  8.  2  WalL  86 

very  delay,  caused  by  its  course  of  conduct,  (17:  755);  Toutnsend  y.  Todd,  91  U.  8.  452  (28: 

as  a  defense  to  the  action  when  brought.  418). 

>0]         ^e  are  of  opinion  that  the  court  erred  in  The  marital  rights  of  the  husband  became 

sustaining  the  demurrer  to  the  amended  bill,  vested  at  the  time  of  the  marriage,  and  the  ea- 

The  de^ee  is  reversed  wi^  directions  for  such  tate  by  the  curtesy  initiate  as  soon  as  Issue 

further  proceedings  as  may  he  consistent  mth  capable  of  inheriting  the  estate  was  bom  of 

this  opinion,  such  marriage,  and  no  subsequent  alteration  of 

___  the  law  could  take  them  away. 

Coolev,  Const.  Lim  860;  Tiller  y.  McCoy,  98 

001                 T  TT    ATTTTW  «m  *T     A^*m  ^^^'  ^Ij  Shryock  v.   Cannon,  89  Ark.   434; 

"J                J.  H.  ALLEN  BT  Ai..  AppU..  j^^^  ^  jpy^^^  43  ^^  85^.  Q^^^iman  v.  ftir- 

..„.  „^, y „ .  ^,_^  tee,  88  Ark.  81 ;  Ervfin  v.  Puryear,  50 Ark.  866. 

HELENA  HANKS.  When  in  1859  issue  capable  of  Inheriting  this 

io^a  n  -o     «♦   1--^  onn^otm%  estste  woB  bom  of  this  marriage,  the  husiMmd 

(966  B.  G.  Keporter's  ea.  vxhwx)  ^^  ^j^^  acquired  an  estate  by  the  curtesy  initl- 

EuslHind^s  interest  in  wif^s  propmy-when  can  l^,h^:„?i,^^j2' "'t^^^ 

move  or  preuni  cloud  an  Utle.  J  Mattocks  v.  Steams,  9  Vt.  826;  Roberts  t. 

,    T     A  1^            u    w.  ^  u          ,  . .  -    w.  Whiting,  16  Mass.  186;  Tiller  v.  McCoy,  88 

**  J?  ,^'^™!!L*  husband  has  no  interest  to  Ms  ^rk.  91;  Ermn  v.  Puryear,  60  Ark.  856. 

S?2'onS^ffliS?!S';52L^'^^  I^^ds  acquired  afte7the  death  of  the  issue 

tution  01  tnat  State  or  1868.  toe  deed  of  which  has  ««^  ^«  ^,,^\c  «.-.vv4««*  ♦«  ♦!,*  K»<.K...ri'.  ^.,«*.»««  ^- 

been  recorded  under  the  Act  of  1878,  which  con  "«  "  °^**<^^  ^^^^^  *?  S®  S"®***^^*2  ^^^  *■ 

be  aeixed  and  sold  for  his  debt  contracted  since  ^^  owned  by  her  at  the  time  of  the  birth. 

Buoh  recording  Guion  v.  A  nderson,  8  Humph.  298;  Phiutppt 

9.   One  in  poasenion  of  huid  mayask  a  court  of  ▼•  ^X?'  J  P.^'^i^J?;  "^^^  li/i  w*^.l»? 

equity  to  remove  a  cloud  upon  his  title  or  to  pre-  ^^w.  74;  Heath  v.  White,  0  Uonn.  zSo;  1  Wasno. 

vent  one  beioff  placed  thereon,  when  attempted.  ^^1  Prop.  (4th  ed.)  178. 

[No.  816.]  When  a  statute  is  re-enacted,  the  constmo- 

Submitted  Apr,  SO,  1890,  Decided  May  19, 1890,  tion  of  that  statute,  prior  to  its  re-enactment^ 

becomes  a  part  of  the  statute. 

APPEAL  from  a  decree  of  the  District  Court  Scruggs  v.  Blair,  44  Miss.  406;  Duramue  v. 

of  the  United  States  for  the  Eastern  Dis-  Harrison,  26  Ala.  826;  Galbraith  v.  Galbraith, 

trict  of  Arkansas  in  favor  of  plaintiff  perpetu-  5  Kan.  402;  Gulf,  C,  d  S,  F,  R,  Co.  v.  Fbri 

Worth  d  N.  0,  RCo.eS  Tex.  98;  HoweU  v. 

Nora.— Conveyafices  between  husband  ond  wife  Howell,  19  Ark.  889;   Berlin  v.   CantreU,  88 

upheld  in  equUy,   See  note  to  Bank  of  United  States  Ark.  619. 

V.  Lee,  10:  81.  Messrs,  Jamea  C.  Tappan  and  John  J. 

Voluntarv  deed  to  wifeorehiUU  u>hen  good  or  void.  Homer,  for  appellee* 

astoeredUors.   See  note  to  Sexton  v.  Wheaton,  ft:  008.  a  chancery  court  bfis  the  power  to  intervene 

a^XrZlJ^':!^'^!!^  to  P^^e-^t  t^e  sale  of  real  Stale  under  legal 

anujrfor  her  nueoand  or  others;  rigna  as  creditor  of  ->..,Cwm.«  .i*wv»  *k«  aII/^^m*:^..  ^u^*  -.*«u  ,^„.^^^^^ 

her  husband.   See  note  to  Bein  v.  Heath,  12:  41S.  P"^<^^  VPO°  ,t^?  aUegation  that  such  proceed- 

As  to  mortgage  on  her  separaU  estaU  to  secure  *°«  ^^ulri  ciilmmate  in  casting  a  cloud  upon 

husband's  debts,  see  noU  to  Lippinoott  v.  Mitchell,  complainant  s  title                        ,      .     ^ ,.. 

U:  81&.  High,  Injunc.  §  269;  Irunn  v.  Lewts,  50  MIsib 

Asiouife'seeparaU  property,  how  eharged^-wb^  8<^;  Pcttit  v.  Shepherd,  5  Paige,  498,  8  N.  Y. 

iMite  to  Dodge  v .  Knowtea,  £9: 141.  Ch.  L.  ed.  801;  ChfitHe  v.  Hale,  46  HI.  117; 

^f^  186  U.  & 
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Binekley  y.  Hainn,  60  Me.  76;  Oakley  t.  Wil- 
iiamslmrg,  6  Paige,  262, 8  N.T.  Ch.  L.  ed.  VIS. 
It  is  DO  objection  to  the  Jurisdiction  of  the 
chancery  court  that  the  sale  would  confer  no 
title  upon  the  purchaser. 

Bank  of  VhiUdStatei  ▼.  Sehtatt,  2  Ohio,  471; 

Jfortan  ▼.  Beaver,  5  Ohio,  178;  Key  City  Qae- 

JUght  Co,  T.  MumeU,  19  Iowa,  805;  PixUy  y. 

javggine,  15  CaL  127;  Bennett  y.  MeFadden,  61 

Xll.  884;  Voffler  y.  Montgomery,  54  Mo.  577; 

Uhl  y.  May,  5  Neb.  157. 

A  court  of  equity  will  not  interfere  to  lemoye 

^L  cloud  when  the  title  of  the  adverse  claimant 

"Am  yoid  on  its  face. 

Laxerence  y.  Zimpleman,  87  Ark.  648;  Ghap- 
^%n  T.  BolmeB,  27  Ark.  414;  Men  y.  Buffalo,  & 
:M.  Y.  890;  Marnh  y.  Brooklyn,  59  N.  Y.  282. 
The  husband,  J.  M.  Hanks,  the  execution 
-debtor,  had  no  estate  in  the  lands  leyied  upon 
subject  to  seizure  and  sale. 
Cooley,  ConsL  Urn.  859,  861. 
The  Legislature  possesses  full   power    to 
<^shange  the  rights  of  the  husband  in  the  prop- 
'^srty  acquired  by  the  wife  after  the  passage  of 
«he  Act. 

Moore  y.  New  York,  8  N.  Y.  110;  Weeter- 

-^eU  y.  Oregg,  12  N.  Y.  208;  Norris  y.  Beyea,  18 

:N.  Y.  278;  Clarke  y.  MeCreary,  12  Smedes  & 

3i.  847;  Tiller  Y.  McCoy,  88  Ark.  91;  Chrieman 

^.  Partee,  Id.  81;  OrieeoeY.Hambrick,  47  Ark. 

-^285. 

Four  things  are  requisite  to  tenancy  by  the 
•curtesy,  yiz.:  marriage,  actual  seisin  of  the 
"Wife,  issue  and  death  of  the  wife. 

MeDaniel  y.  Oraee,  15  Ark.  465;  1  Washb. 
lieal  Prop.  (8d  ed.)  155;  Haifum  y.  Lyon,  2 
3fich.  94;  Thurher  y.  Toioneend,  22  N.  Y.  517. 


deliyered  the  opinion 


Mr,  Juetiee 
of  the  court : 

This  suit  inyolyea  the  title  to  certain  lands 

^n  Arkansas,  which  the  appellee,  a  married 

^^oman.  claims  to  constitute    her   separate 

'Estate,  and,  as  such,  not  liable  for  the  debts 

'^t  her  husband,  James  M.  Hanks. 

By  the  laws  of  Arkansas  in  force  when  the 
^^Ppellee  and  her  husband  were  married,  it 
^as  provided  (Rey.  Sut.  Ark.  1858,  Qould's 
*^ig.  p.  765,  chap.   Ill)   that  **any   married 
'^^onian  may  become  seised  and  possessed  of 
^Hy   propertjr,   real  and  personal,  by  direct 
^>^quest,  deyise,  gift  or  distribution  in  her 
^>^^n  right  and  name  and  as  of  her  own  prop- 
^^-ty  :  Provided,  The  same  does  not  come  from 
^^18  husband  after  coveture"  (^  1)  ;  that  **  be- 
[>2  -^      ^ore  any  married  woman  shall  be  entitled  to 
~*      "^^e  priyileges  and  benefits  of  the  provisions 
^^1  this  chapter,  she  shall  cause  to  be  filed 
^^  tiie  recorder's  office,  in  the  county  where 
^lie  liyes,  a  schedule  of  the  property  derived 
^^rough  her,  and  no  property  belonfi:ing  to 
^.ny   married  woman  shall  l)e  exempt  from 
tisbe  payment  of  any  debts  contracted  by  her 
husband  preyious  to  the  filing  of  the  schedule 
^Lf oresaid^  (g  7)  ;  and  that  **  whenever  the  deed, 
^^quest,  grant,   decree   or  other  transfer  of 
property  of  any  kind  to  any  married  woman 
^hall  expressly  set  forth  that  the  same  is  de- 
signed to  be  held  exempt  from  the  liabilities 
^>f  her  husband,  such  property,  with  the  nat- 
\ira1   increase  thereof,  shall   be  deemed  and 
eonsidered  as  belonging  exclusively  to  such 
^nanied  woman,  under  the  provisions  of  this 
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chapter,  and  shall  noTi  be  liable  to  execution 
or  sale  for  the  payment  of  debts  of  her  hus- 
band, whether  contracted  before  or  after  the 
accruing  of  the  title  of  the  wife :  Pr^^Med, 
That  no  conyeyance  from  any  married  man 
to  his  wife,  either  directly  or  indirectly, 
shall  entitle  her  to  any  benefits  or  priyilegea 
of  this  Act**  (§  8) .  In  1868  a  new  Constitution 
was  adopted,  and  amonff  its  proyisions  was 
one  declaring :  **  The  real  and  personal  prop- 
erty of  any  female  in  this  State,  acquired 
either  before  or  after  marriage,  whetlier  by 
gift,  grant,  inheritance,  deyise  or  otiierwise, 
shall,  80  long  as  she  may  choose,  be  and  re- 
main the  separate  estate  and  property  of  sudi 
female,  and  may  be  deyisea  or  beaueathed 
by  her,  the  same  as  if  she  were  a  feme  eole. 
Laws  shall  be  passed  proyiding  for  the  reg- 
istration of  the  wife's  separate  property,  and 
when  80  registered,  and  so  long  as  it  is  not 
intrusted  to  the  management  or  control  of  the 
husband  otherwise  tlum  as  an  agent,  it  shall 
nDt  be  liable  for  any  of  his  debts,  engage- 
ments or  obligations.^  Art  XTT.  g  6. 

This  was  followed  in  1878  by  an  Act 
(Gantt's  Diff.  Stat.  Ark.  1874,  p.  756)  proyid- 
ing that  ^'Uie  property,  both  real  and  per- 
sonal, which  any  married  woman  now  owns  or 
has  had  conyeyea  to  her  by  any  person  in  good 
faith  and  without  prejudice  to  existing  cred- 
itors, or  which  she  may  haye  acquired  as  her 
sole  and  separate  property,  that  which  cornea 
to  her  by  gift,  bequest,  descent,  grant  or  con- 
yeyance  from  any  person,  that  which  she  hai  | 
acquired  by  her  trade,  business,  labor  or  sery- 
ices  carried  on  or  performed  on  her  sole  or 
separate  account,  that  which  a  married  woman 
in  this  State  holds  or  owns  at  the  time  of  her 
marriage,  and  the  rents,  issues  and  proceeds 
of  all  such  property,  shall,  notwithstandinff 
her  marriage,  be  and  remain  her  sole  ana 
separate  property,  and  may  be  used,  collected 
and  invested  by  her  in  her  »wn  name,  and 
BhaW  not  be  subject  to  the  interference  or  con- 
trol of  her  husband,  or  liable  for  his  debts, 
except  such  debts  as  may  have  been  contracted 
for  tne  support  of  herself  or  her  children  by 
her  as  his  agent"  (§  4198)  ;  that  **  before  any 
married  woman  shall  be  entitled  to  the  priy- 
ileges of  this  Act  in  respect  to  property  held 
by  her  separately  as  aforesaid,  she  i^l  I  cause 
her  said  separate  property  to  be  recorded  in 
her  name  in  the  county  where  she  liyea  or 
has  a  residence"  (g  4201)  ;  and  that  "the 
property  of  a  woman,  whether  real  or  per- 
sonal, and  whether  acauired  before  or  wer 
marriage,  in  her  own  right,  shall  not  be  sold 
to  pay  the  debts  of  the  husband  contracted 
or  aamages  incurred  by  him  before  marriage" 
(§  4208) . 

By  the  Constitution  of  Arkansas  of  1874,  it 
was  declared  that  **  the  real  and  personal  prop- 
erty of  any  feme  covert  in  this  State,  acquired 
either  before  or  after  marriage,  whether  by 
gift,  grant,  inheritance,  devise  or  otherwise, 
shall,  so  long  as  she  may  choose,  be  and  re- 
main her  separate  estate  and  property,  and 
may  be  devised,  bequeathed  or  conyeyed  by 
her  the  same  as  if  sne  were  Kfeme  sole,  and 
the  same  shall  not  be  subject  to  the  debts  of 
her  husband."    Art.  9,  |  7. 

The  present  suit  depenos  upon  the  construc- 
tion of  these  statutory  and  constitutional  pro- 


ioa-8is 


SUFBBICB  COUBT  OV  THB  UnITBD  StATBS. 


Oct.  Tksii» 


▼isioDB,  as  applied  to  certain  facts  disclosed 
in  this  case,  in  respect  to  which  there  is  no 
dispute.    These  facts  will  now  be  stated. 

James  M.  Hanks  and  the  appellee  were 
married  in  the  State  of  Arkansas  in  the  year 
1869.  During  that  year  a  child  was  born  to 
them,  alive,  and  capable  of  inheriting.  It 
died  in  1862.  John  F.  Hanks,  the  owner  of 
considerable  property,  real  and  personal,  in 
the  State  of  ^kansas,  including  the  lands  in 
dispute,  died  in  1864,  his  sole  heirs-at-law 
.^^  being  his  father,  Fleetwood  Hanks,  and  his 
.904]  brother,  James  M.  Hanks,  the  husband  of 
appellee,  and  his  sister.  Aim  A.  Porter,  the 
wife  of  William  Porter.  Fleetwood  Hanks 
took  a  life  interest  in  the  estate  left  by  his 
son,  James  M.  Hanks  and  Mrs.  Porter  in- 
heriting subject  to  thitt  interest.  The  father 
died  in  1870,  whereupon  the  brother  and  sis- 
ter of  the  decedent  became  the  owners  in 
common  of  the  realty.  In  1871  they  agreed 
upon  a  partition ;  and  James  M.  Hanks,  for 
the  purpose  of  having  the  title  to  his  share 
vested  in  his  wife — he  being  then  perfectly 
solvent — executed,  January  2,  1871,  a  deed 
conveying  all  his  interest  in  the  lands  so  in- 
herited to  Mrs.  Porter,  his  wife  joinine  in  it 
for  the  purpose  of  relinquishing  her  dower. 
At  the  same  time  Mrs.  Porter,  ner  husband 
joining  wiUi  her,  conveyed  to  the  appellee 
what  was  regarded  as  one  half  in  value  of 
the  lands  inherited  from  John  F.  Hanks,  in- 
cluding those  here  in  controversy.  From  the 
date  of  that  deed  forward  the  lands  in  dis- 
pute have  been  cultivated  by  James  M.  Hanks 
^as  agent  of  his  wife  and  in  her  name,  for 
her,  and  not  in  his  own  right. "  The  deed  from 
Porter  and  wife  to  Mrs.  Hanks  was  filed  for 
record  and  recorded  May  24,  1875,  in  the 
county  where  the  lands  are  situated,  and  in 
which  the  appellee  then,  and  has  ever  since, 
resided  and  nad  her  home ;  but  **  no  other 
schedule  of  it,  nor  other  record,  nor  inten- 
tion to  claim  it  as  her  separate  property,  was 
ever  filed  by  her." 

On  the  Uth  of  October,  1884,  the  appellants, 
J.  H.  Allen,  Thomas  H.  West  and  John  C. 
Bush,  constituting  the  firm  of  Allen,  West 
A  Bush,  recovered  in  the  court  below  a  judg- 
ment against  W.  L.  Nelson  and  James  M. 
Hanks  for  $14,645.29,  with  interest  at  the 
rate  of  six  per  cent  per  annum  from  the  above 
date.  The  judgment  was  for  a  debt  con- 
tracted in  18(81.  Execution  upon  that  judg- 
ment having  been  levied  on  the  interest  of 
James  M.  Euinks  in  the  lands  in  dispute,  and 
the  marshal,  Fletcher,  having  advertised  the 
same  to  be  sold  in  satisfaction  of  the  execu- 
tion, the  appellee  brought  the  present  suit, 
and  seeks  a  aecree  perpetually  enjoining  the 
sale.  The  appellants,  Allen,  West  &  Bush, 
answered,  insisting  that  James  M.  Hanks 
had  an  interest  in  the  lands  subject  to  their 
execution.  The  decree  asked  by  the  appellee 
was  entered,  and  is  now  here  for  review. 
[905]  The  question  to  be  determined  is,  whether 
the  appellee^s  husband  has  any  interest  in 
these  lands  that  maybe  seized  and  sold  for 
the  debt  due  Allen,  West  &  Bush,  contracted 
in  1881. 

The  contention  of  the  appellants  is  that 
upon  the  marriage  of  the  appellee  an  1  her 
husband  In  1869,  be  acquired,  at  once,  a  right 
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to  take  the  rents  and  profits  of  all  lands  owned 
by  the  wife  at  any  time  during  coverture,  un- 
less the  deed  or  devise  under  which  she  held 
them  expressly  excluded  his  marital  riffhta, 
or  unless  the  property  was  **  scheduled*  in 
conformity  witu  the  laws  then  in  force ;  and, 
as  to  the  latter,  not  even  then  if  acquired 
either  directly  or  indirectly  from  the  hut- 
band  ;  that  upon  issue  bom  of  the  marriage  \a 
1859,  capable  of  inheriting,  he  at  once  ac- 
quired an  estate  by  the  curtesy  initiate  or  aa 
estate  for  life,  which  he  could  convey  without 
his  wife's  consent,  was  subject  to  executioa 
for  his  debts,  and  was  not,  and  could  not  be, 
affected  by  any  subsequent  change  in  the  law. 
The  contention  of  appellee  is  that  she  owned 
no  property  at  the  time  of  marriage  or  at  the- 
birth  of  her  child,  or  when  it  died  ;  that  bef ore- 
she  acquired  any  lands  whatever  the  Married 
Woman's  Law  was  changed   by  the  Consti- 
tution of  1868,  so  as  to  vest  in  her  an  absolute 
title  to  all  property  subsequently  acquired 
by  her,  exempt  from  any  estate   in  the  hus- 
band that  would  be  subiect  to  seizure  by  hi» 
creditors;  that  the  only  limitation  upon  audi 
right  was  that  she  should  comply  with  tlie 
Acts  of  the  Legislature  passed  in  reference 
thereto ;  and  that  when  the  Act  of  1878  wat 
passed,  and  she  recorded  her  deed  under  its 
provisions,  the  real   estate  acquired  by  lier 
under  the  Constitution  of  1868  was  free  from 
liabilitv  for  the  debts  and  contracts  of  lier 
husband. 

If  the  case  depended    entirely    upon    ih^ 
statutes  in  force  prior  to  the  adoption  of  tli^ 
Constitution  of  1868,  it  may  be  that  the  law 
would  be  for  the  judgment  creditors  of  the 
appellee's  husbana,  b^use  the  provisons  of 
the  Revised  Statutes  of  1858  (Qould's  Digest^ 
chap.  Ill,  p.  765),  declaring  that  any  mar- 
ried woman  might  become  seised  and  pos- 
sessed of  property  by  direct  bequest,  devise, 
gift  or  distribution  in  her  own  right  and  as  of 
er  own  property,  did  not  apply  where  the 
property  came  from  the  husband  after  cover- 
ture, or  was  conveyed  bv  him  to  his  wife  di- 
rectly or  indirectlv ;  and  also  because  the  ap- 
pellee did  not  file  in  the  recorder's  office, 
where  she  lived,   tiie  required    **  schedule.* 
But  we  are  of  the  opinion  that  the  Constitu- 
tion of  1868   made  changes  in  the  previous 
law  that  had  a  material  bearing  upon  the 
rights  of  the  parties.    The  declaration   in 
that  Constitution    that  the  property  of  any 
female  in  the  8tate,  acquired  before  or  after 
marriafi^e,    whether  by   gift,    grant,  inheri- 
tance, devise  ** or  otherwise,"  should,  so  lon^ 
as  she  chose,  be  and  remain  her  separate  ee- 
tate  and  property,  and  subject  to  be  devised 
or  bequeathed  by  her  as  if  she  were  a  fem^ 
9oU^  placed  the  property  acquired  by  the  ap- 
pellee after  that  Constitution  went  into  effect 
as  between   herself  and  her  husband,  under 
her  exclusive  control   (unless   the  deed  cr 
other  instrument  under  which  she  held  it 
otherwise   directed),  with  power  to  dispose 
of  the  proceeds  as  she  pleased — a  power  in- 
consistent with  any  right  in  the  husband  to 
take   the   rents  and  profits.    We  limit  this 
effect  of  the  Constitution  of  1868  to  propertj 
acquired  after  its  adoption,  because  that  in- 
strument, upon   this  point,    should  receive 
tkuB  same  constiuction  as  the  Supreme  Court 
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of  ArW""^  hat  given  to  the  Constitution  of 
1874,  namely,  that  it  could  not  take  from 
the  husband  any  rights  vested  in  him  prior 
to  its  adoption.  TilSsr  v.  McCoy,  88  Ark.  91, 
W ;  Ward  v.  Ward,  36  Ark.  586,  588 ;  Shryock 
V.  Canrum,  89  Ark.  484.  487 ;  Brtoin  v.  Pur- 
year,    50    Ark.  356,    858. 

Did  the  Constitution  of  1868  take  from  the 
husband  any  rights  previously  vested,  in  vir- 
tue of  his  marriage,  to  the  lands  in  dispute? 
Clearly  not.    Obviously  the  appellee  had  no 
interest  in  them  at  the  time  of  marriage,  or 
at  the  birth  or  death  of  her  child,  because 
tbey  were  not,  at  either  date,  owned  by  her 
husband.    Nor  had  she  any  interest  in  them 
at  the  time  of  the  adoption  of  that  Constitu- 
tion, except  that  after  the  death  of  John  F. 
flanks,  in  1864,  she  may,  perhaps,  have  had 
a  contingent  ri^ht  of  dower  in  such  real  es- 
tate as  might  rail  to  her  husband  upon  the 
termination  of  the  life  estate  of  Fleetwood 
Hanks,  and  after  partition  between  her  hus- 
90Tj    ^*A^d,    James   M.    Hanks,    and    his    sister, 
''    Al>».     Porter.    When,    in    1871,  the  title  to 
^eae  lands  was  conveyed  by  Porter  and  wife 
^o  tile  appellee  by  directions  of  her  husband, 
ttkG  oonveyance  was  necessarily  subiect  to  the 
^J^r^stitutfonal  provision   then  in  force,  that 
tbe        lands   as    oetween  herself  and  husband 
■'^O'ta.ld  constitute  her  separate  property,  and, 
****   svi^ch,  be  free  from  his  control.     It  is  true 
the  lands  so  conveyed  to  her  did  not  by 
-  <2onveyance  of  1871  become  exempt  from 

'^^^^^ility  for  the  debts  of  her  husband  until 
were  "scheduled."  as  required  by  chap- 
11  of  the  Revised  Statutes  of  1858,  which 
ter  was  not,  in  the  matter  of  scheduling 
property  of  married  women  (other  than 
I^^>X>€rty  in  slaves),  superseded  by  the  Con- 
•Vi^^^^ion  of  1868.    Berlin  v.  CatUreU,  88  Ark. 
»      618 ;  TiUer  v.  MeCay,  88  Ark.  91,   95 ; 
^^^phries  ▼.  Harrison,  80  Ark.  79,  88.  But 
^  provision  in  that  Constitution  as  to  the 
*  ^Btration  of  the  wife's  separate   property 
reference  to  its  protection  against  the 
\,  engagements  and  obligations  of  her 
k^^and.     As  between  herself  and  husband, 
,jr^gistration  was  required   or   necessary. 
Jlaw  for  registration,  such  as  the   Con- 
ition  of  1^  directed  to  be  passed,  was 
enacted   until    1878,   when   the   Act   of 
year,  already  referred  to,  was   passed, 
ving,    among   other    things,    that   any 
X^rty  then  owned  by  a  married  woman, 
"^hich  had  been  conveyed  to  her  by  any 
^^^■"^ton  in  good  faith  and  without  prejudice 
existing  creditors,   or  which  she  might 
^^  acquired  as  her  separate  property,  ^ould 
^nd  remain  her  sole  and  separate  property, 
li^W^  might  be  used,  collected  and  invested  in 
^^"     own   name,  and  should   not  be  subject 
^j.    "^e  interference  or  control  of  her  husband, 
irw  2     liable  for  his  debts,  except  such  debts  as 
Q^^  %ht  have  been  contracted  for  the  support 
a&.     ^®  yrite  or  her  children  by  her  as  his 
l^^nt.    That  Act,  as  we  have  seen,  provided 
j^i^t  before  any  married  woman  should  be 
r?JJitled  to  its  privileges,  in  respect  to  prop- 
■?^y  held  by  her  separately  as  aforesaid,  sne 
^ould  cause  her  said  property  to  be  recorded 
^  her  name  in  the  county  where  she  lived  or 
^^  a  residence.    When  it  was  passed,  the 
^Ppellee»  by  virtue  of  the  deed  of  1871  by 


Porter  and  wife,  and  of  the  Constitution 
of  1868,  certainly  held  the  lands  in  dispute 
as  her  separate  property ;  and  when  the  deed  I 
to  her,  under  which  she  acquired  title,  was 
recorded  in  the  county  where  she  lived  or 
had  a  residence,  all  was  done  that  the  Act  of 
1878  required  to  be  done  in  order  to  protect 
her  estate  against  the  creditors  of  her  hus- 
band. 

But  it  is  said  that,  as  the  conveyance  U> 
the  appellee  in  1871  did  not,  in  express 
terms,  create  a  separate  estate  in  her  favor, 
the  placing  it  upon  record  did  not  meet  th» 
requirements  of  the  statutes  in  force  when 
the  Constitution  of  1868  was  adopted,  or  of 
the  Act  of  1878 ;  and  that,  in  order  to  protect 
the  property  against  the  creditors  of  the  bus* 
band,  it  was  necessary  that  there  be  a  record 
of  the  wife's  property  distinctly  as  her  sep* 
arate  estate,  buch,  perhaps,  may  have  beei^ 
the  state  of  the  law  m  Arkansas  prior  to  the* 
Act  of  1878,  although  there  is  language  in 
TiUer  v.  McCoy,  88  Ark.  91,  96  (which  wa» 
a  case  between  a  married  woman  and  the 
creditors  of  the  husband)  indicating  that 
there  was  some  difference  between  the  record- 
iug  required  by  that  Act  and  the  **  scheduling** 
provided  for  in  previous  statutes.  The  court, 
in  that  case,  said :  **  Appellee  did  not  schedule* 
her  land  as  required  by  the  Act  in  Gould'» 
Digest  (chap.  Ill,  p.  765) ,  and  she  held  it 
by  inheritance,  and  not  by  any  conveyance 
or  bequest,  etc. ,  showing  that  it  was  to  be- 
exempt  from  liability  for  her  husband.  Nor 
did  she  cause  the  land  to  be  recorded  in  her 
Dame  as  required  by  tiie  Act  of  April  28, 
1878."  This  language  implies  that  som» 
distinction  was  inade  between  the  recording 
required  in  the  Act  of  1878  and  the  **  sched- 
uling" prescribed  in  previous  statutes.  B» 
this  as  it  may,  the  Constitution  of  1868  was 
itself  notice  that  property  acc[uired  by  a 
married  woman  after  its  adoption,  whether 
by  gift,  grant,  inheritance,  devise  "  or  other- 
wise," should  be  and  remain,  so  long  as 
she  chose,  her  separate  estate;  and  whea 
the  deed  of  1871  was  recorded  in  1875,  all 
had  notice  of  record  that,  if  that  deed  be  in- 
terpreted in  the  light  of  the  Constitution  itk 
force  w^en  it  was  executed,  the  property  de- 
scribed in  it  was,  by  force  of  that  instru- 
ment, the  separate  estate  of  Mrs.  Hanks,  un- 
til by  conveyance  or  in  some  other  mode  she 
choose  that  it  should  not  remain  her  separate 
property.  The  effect  of  the  Constitution  of  [ 
1868,  and  of  the  Act  of  1878,  in  respect  to 
property  acquired  bv  a  married  woman  after 
the  adoption  of  the  lormer  and  after  the  pas- 
sage of  the  latter,  was  to  make  that  property 
her  separate  estate  as  between  herself  and  her 
husband,  whether  the  deed  conveying  the 
title  to  her  was  recorded  or  not ;  and,  as  be- 
tween her  and  the  creditors  of  her  husband, 
from  the  time  the  property  so  held  by  her  sep- 
arately was  recorded  in  her  own  name  in  the 
county  where  she  lived  or  had  a  residence. 
It  was  so  recorded  in  1875.  If,  as  between 
the  appellee  and  her  husband,  the  latter  could 
not,  of  riglit,  take  the  rents  and  profits  of  the 
wife's  land,  it  is  not  perceived  that  he  had 
any  interest  that  could  be  seized  bv  his  cred- 
itors, at  least  after  the  deed  of  1871  was  re- 
corded in  the  proper  county. 
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When  to  these  considerations  is  added  the 
fact  that  the  deed  under  which  the  appellee 
-claims  was  recorded  after  the  Constitution  of 
1874  took  effect,  and  long  before  the  debt  of 
Allen,  West  &  Bush  was  contracted,  there 
would  seem  to  be  no  just  ground  for  the  claim 
that  her  property  is  liable  to  be  sold  for  that 
•debt.  It  may  be  also  observed  that,  while  the 
Constitution  of  1874  is  not  to  be  so  construed 
as  to  devest  the  husband  of  any  right  previous- 
ly vested  in  him,  we  see  no  reason  why  the  ap- 
pellee, as  between  herself  and  the  appellants, 
may  not  invoke  the  protection  of  the  clause 
in  that  instrument  exempting  the  wife's  prop- 
«rty,  whenever  and  in  wlutever  mode  ac- 
quired, from  the  debts  of  her  husband.  The 
husband,  as  between  himself  and  his  wife,  had 
no  vested  right  in  these  lands  when  the  Con- 
stitution 01  1874  was  adopted,  nor,  indeed, 
4Uiy  interest  subsequent  to  the  execution,  by 
his  direction,  of  the  deed  of  1871,  the  effect  of 
which  d^d  was,  as  we  have  seen,  to  create  a 
separate  estate  for  her  in  the  property  con- 
veyed. 

it  is  contended,  however,  that  the  Constitu- 
tion of  1868  could  not  devest  the  appellee's 
husband  of  his  marital  rights  in  respect  to  the 
property  that  he  caused  to  be  conveyed  to  his 
wife  in  1871.  This  conteotion  proceeds  up- 
on the  ground  that  immediately  upon  mar- 
riage and  birth  of  issue,  an  estate  by  the  cur- 
tesy vested  in  the  husband,  not  only  in  the 
8101  "^  property  then  owned  by  the  wife,  but  in 
such  as  she  might  acquire  at  any  time  dur- 
ing coverture ;  and  that  no  constitutional  or 
statutory  provision  could  affect  his  rights,  in 
this  respect,  even  as  to  property  acquired  by 
the  wife  after  the  change  in  the  law.  We 
do  not  concur  in  this  view.  It  Is  not  sus- 
tained by  any  decision  of  the  Supreme  Court 
of  Arkansas  to  which  our  attention  has  been 
oalled,  or  of  "which  we  have  any  knowledge. 
On  the  contrary,  the  cases  above  cited,  while 
holding  that  the  Constitution  of  1874  could 
Apt  affect  any  interest  vested  in  the  husband 
prior  to  its  adoption,  concede,  by  necessary 
Implication,  that  in  all  other  respects  that 
-Constitution  would  control  every  acquisition 
•of  property  by  a  married  woman  after  its 
adoption.  When  the  Constitution  pf  1868 
was  adopted,  the  appellee's  husband  could 
have  no  estate  by  the  curtesy  in  lands  not 
then  owned  by  her ;  for,  as  was  said  by  the  8u- 

fireme  Court  of  Arkansas  in  McDaniel  v.  Oraee, 
5  Ark.  466,  488,  except  when  from  the  nat- 
tire  and  circumstances  of  the  real  property 
of  the  wife  she  may  be  regarded  as  construct- 
ivelv  in  possession  fas  where  it  consists  in 
wild  lands,  or  it  is  impossible  or  impracti- 
•cable  to  enter  upon  them) ,  marriage,  actual 
seisin  of  the  wife,  issue,  and  death  of  the  wife, 
are  all  requisite  to  create  an  estate  by  the  cur- 
'tesv ;  and  that  the  husband  was  not  entitled 
to  his  curtesy,  according  to  the  common  law, 
unless  the  wife  was  seised  in  fact  and  in 
-deed.  Mereer  v.  Sheldon,  42  U.  8.  1  How. 
87,  64  [11 :  88,  45]  ;  Davii  v.  Maaan,  26  U.  8. 
1  Pet.  508,  507  [7 :  239,  240]  ;  4  Kent,  Com. 
"29,  80.  There  was,  upon  the  part  of  the  wife, 
Ao  seisin  of  the  lands  in  dispute  until  1871, 
when  the  title  came  to  her.  That  it  is  com- 
petent for  the  State,  in  its  fundamental  law 
or  bjr  statute,  to  provide  that  all  property 


thereafter  acquired  by  or  coming  to  a  married 
woman  shall  constitute  her  separate  ests^ 
not  subject  to  the  control,  nor  liable  for  iJie 
debts,  of  the  husband,  and  that  such  regala* 
tions  do  not  take  away  or  impair  any  vested 
right  of  the  husband,  is,  in  our  judgment, 
a  proposition  too  clear  to  require  argumeni 
or  the  citation  of  authorities  to  support  it. 
Upon  the  whole  case,  we  are  of  opinion  thai 
the  appellee's  husband  has  no  interest  in  the 
lands  in  dispute  that  may  be  taken  under 
the  execution  of  the  appellants,  Allen,  Weil 
&  Bush.  The  decree  in  her  favor  was  there* 
fore  right,  unless,  as  contended,  the  appellee 
has  sufficient  remedy  at  law  for  the  protec- 
tion of  her  rights.  It  is  not  sufficient  tnat  aha 
has  a  remedy  at  law ;  **  it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical 
and  as  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in 
equity. "  B&yce  v.  Orundy,  28  U.  8.  8  Pet, 
210,  216  [7 :  655,  657]  ;  WaUan  v.  SuiherlanA. 
72  U.  8.  5  Wall.  74  [18:  580].  Now,  what 
remedy  at  law  is  adequate  to  the  relief  aha 
seeks,  and  to  which  she  is  entitled  if  these 
lands  constitute  her  separate  estate  and  may 
not  be  t^en  for  her  husband's  debts?  81ie 
is  in  possession,  and  therefore  cannot  bring 
ejectment.  Must  she  remain  inactive  while 
the  sale  proceeds,  and  until  the  purchaser  ob- 
tains and  has  recorded  the  marshal 's  deed  to 
her  lands,  and  then  bring  an  action  to  have 
the  deed  canceled  and  the  sale  set  aside,  u 
clouds  upon  her  title?  It  needs  no  argument 
to  show  that  the  existing  levv  upon  the  ap- 
pellee's land  constitutes  itself  a  cloud  apoa 
her  title,  which,  if  not  removed  and  the  pro- 
posed sale  prevented,  will  injure  the  salable 
value  of  the  lands,  and  otherwise  injuriourir 
affect  her  rights.  In  Orion  v.  Smith,  59  U. 
8.  18  How.  263,  265  ri5 :  893,  894],  the  rirht 
of  those  who  have  a  clear  le^al  and  equita^ble 
title  to  land,  connected  with  possession,  to 
claim  the  interference  of  a  court  of  equity  to 
give  them  peace,  or  dissipate  a  cloud  on  the 
title,  is  reco^izedi  And  such  is  the  estab- 
lished rule  in  Arkansas,  where  the  genoal 
distinction  between  the  functions  of  coorta 
of  law  and  equity  has  been  maintained. 
In  Branch  v.  MitcheJX,  24  Ark.  481,  439.  the 
court  said :  "When  a  party  has  the  only  or 
the  better  Ugal  title  to  land,  as  against  that 
which  he  wishes  to  put  at  rest,  he  may  obtain 
or  regain  possession  by  an  action  of  elect- 
ment,  if  he  is  out  of  possession ;  and  it  is 
reasonable  that  equity  should  decline  to  in- 
terfere where  he  may  obtain  all  the  relief  ha 
needs  at  law.  If  he  is  in  possession,  then, 
as  he  can  bring  no  action  at  law,  it  has  been 
held  Uiat  he  may  ask  the  court  of  equity  to 
remove  a  cloud  upon  his  title,  which  makaa 
it  less  valuable,  and  may  prevent  his  dispoa- 
iog  of  it  to  others. "  The  same  principU  ia 
recognized  in  MiUer  v.  Neiman,  27  Ark.  888; 
Chavlin  v.  Eblrrus,  Id.  414,  417 ;  CVtme  t. 
Randolph,  80  Ark.  579,  585.  In  PeUU  w. 
She^terd,  5  Paige,  493,  501,  8  N.  Y.  Ch.  Lb 
ed.  801,805,  the  chancellor  said :  "If  a  court 
of  chancery  would  have  jurisdiction  to  aet 
aside  the  sheriff's  deed  which  might  be  giyan 
on  a  sale,  and  to  order  the  same  to  be  giyan 
up  and  canceled,  as  forming  an  improper 
cloud  upon  the  complainant's  title  to  ua 
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farm,  it  seems  to  follow,  as  a  necessary  con-  surance.  numbered  2,907,224,  against  fire  for 

•equence,    that  the  court  may  interpose  its  a  year  from  September  5,  1885,  upon  a  stock 

aid  to  prevent  such  a  shade  irom  being  cast  of   tobacco   in   the  plaintiff's  warehouse  at 

upon  the.  title,  when  the  defendant  evinces  418  and  415  Madison  Street  in  Covington  in 

a  fixed  determination  to  proceed  with  the  the  State  of  Kentucky.    Among  the  printed 

aale. "    ''It  is  better,"  the  court  said  in  Gerry  ''conditions  relating  to  the  methods  of  ad- 

T.  StinuoB,  60  Me.  186,  189,  "to  prevent  the  justment  of  loss  ana  the  payment  Uiereof,* 

creation  of  a  fictitious  or  fraudulent  title,  were  the  following : 

than  to  compel  the  cancellation  or  release  The  tenth  condition,  after  provisions  relat- 
after  it  has  been  created. "  So  in  Binchley  v.  ing  to  proofs  of  loss,  certificate  of  a  magis- 
Orean^,  118  Mass.  595,  598:  "The  plaintiff  is  trate,  submission  to  examination  on  oath 
not  required  to  wait  until  someboay  obtains  and  production  of  books  and  vouchers  and 
a  title  under  a  sale  before  he  can  seek  his  certified  copies  of  lost  bills  and  invoices, 
remedy.  Even  when  this  remedy  [which  in  further  provided:  "When  property  is  dam- 
that  case  was  a  petition  summoning  the  de-  aged,  the  assured  shall  forthwith  cause  it  to 
fendant  to  show  cause  why  he  should  not  be  put  in  order,  assorting  and  arranging  the 
bring  an  action  to  try  his  title]  may  be  various  articles  according  to  their  kinds,  [MS 
availed  of  under  the  statute,  it  is  not  neces-  separating  the  damaged  from  the  undamaged: 
earily  so  adequate  and  complete  as  to  super-  and  shall  cause  an  inventory  to  be  made  and 
flede  the  remedy  in  equity.  ^  Irwin  v.  LtwU^  furnished  to  the  Company  of  the  whole, 
CO  Miss.  868,  868 ;  Uhristis  v.  Hole,  46  111.  naming  the  quantity,  quality  and  cost  of 
117,  122;  Merriman  v.  Polk,  5  Heisk.  717,  each  article.  The  amount  of  sound  value 
718 ;  J<me$  ▼.  De  Oraffenreid,  60  Ala.  145,  and  of  the  loss  or  damage  shall  be  deter- 
151.  mined  by  agreement  between  the  Company 

For  the  reasons  stated,    we  are  of  opinion  and  the  assured ;  but  if  at  any  time  differ- 
that  the  relief  asked  was  properly  granted,  ences  shall  arise  aa  to  the  amount  of  any 

Decree  affirmed,  loss  or  damage,  or  as  to  any  question,  mat- 
ter or  thing  concerning  or  arising  out  of  this 

■  insurance,  every  such  aifference  shall,  at  the 

written  request   of  either  party,    be   sub- 

ROBERT  HAMILTON,  Plff.  in  Err..  fitted,  at  equal  expense  of  the  parties,  to 

9  competent  and  impartial   persons,  one  to  be 

'^^GL^O^TnXA^E^^^^  iTseYecS^  ^p^ire^^^^V;^^^^^^^^ 

GLOBE  INSURANCE  ^  case  of  their  disagreement ;  and  the  award  in 

OF  GKJJ.AT  BKITAUH.  writing  of    any  two  of  them  shall  be  bind- 

(Bee  8.  a  Beporter«s  ed.  84S-26S.)  {"^^  and  conclusive  as  to  the  amount  of  such 

V300  o.  v/.  ttopv^i^  •  c«.  «»^Mw./  j^jg^  ^^  damage,  or  as  to  any  question,  matter 

Stipulation  inpoUcy  of  inmranee  at  to  ascer-  2J  ^,H,^  ®^^"f^l\f?'  ^^  ^^^^  not  decide 

Uiimngamoi^fl^,tehenvalid-construc-  the   liability   of  this  Comimny;wid  until 

iion  of  correepondsnee,  question  far  the  court  ^"ch  proofs,  declarations  and  certificates  are 

^In'cach  of  eHpulation: effect  cf.  produced   and  examinations  and  appraisals 

"^      '^            *  -"      'f  permitted,  the   loss   shall   not  be  payable. 

1.  A  stipulation  In  a  policy  of  iDBuranoe,  not  oust-  There  can  be  no  abandonment  to  the  Com- 
iDflr  the  Jurisdiction  of  the  courts,  but  leaving  pany  of  the  property  insured,  but  the  Com- 
tho  general  question  of  UabiUty  for  a  loos  to  be  pany  reserve  the  right  to  take  the  whole  or 
judicially  determined,  and  simply  providing  a  any  part  thereof  at  its  appraised  value. " 
reasonable  method  of  estimating  and  ascertain-  By  the  eleventh  condition,  *^  it  is  further- 
ing the  amount  of  the  loss,  is  valid.  more  hereby  expressly  provided  and  mutually 

S.    Where  the  question  whether  the  defendant  has  agreed    that   no  suit  or   action  against  this 

duly  requested,  and  the  plaintiir  has  unreason-  Company  for  the  recovery  of  any    claim  by 

ably  refused,  to  submit  to  such  an  appraisal  and  virtue  of  this  policy  shall  be  sustainable  in 

award  as  the  policy  called  for,  does  not  depend  ^^y  court  of  law  or  chancery,  until  after  an 

to  any  degree  on  oral  testimony  or  extrlniric  ^^^^  g^aU  y^^^   ^^^  obtained  fixing   the 

facts,  but  wholly  upon  the  construction  of  the  amount  of  such  claim  in  the  manner  Shove 

correspondence  in  writing  between  the  parties,  \aLa  n            *"»»"*  *•*  •«*«  *-«****«* 

the  question  is  one  of  law.  to  be  decided  by  the  proviaea.               *   ,      ,           ^.                  ^    m 

^ourL  ^^®  answer  put  in   issue  the  amount  of 

t.    Where  the  insurance  company  defendant  has  ^°«J'  *^^^"SJ    up  that  the  plaintiff  had    not 

requested  in  writing,  and  the  plaintiff,  the  in-  performed  the   conditioM  of  the   policy  on 

eured,  has  declined,  the  appraisal  provided  for  in  l^^s  part,  but  had  refused  to  submit  a  diicer- 

the  poUcy,  the  plaintiff  cannot  maintain  an  ao-  ence  between  the  parties,  as  to  the  amount  of 

tion  for  the  loss.  loss,  to  appraisal  and  award  as  provided  in 

[No.  826. ]|  the  policy ;  and,  against  the  defendant's  pro- 

Argued  May  t^  1890.    Decided  May  19, 1890.  test,  had  sold  the  property  insured,  and  de- 
prived the  defendant  of  its  right  under  the 

rr  ERROR   to   the  Circuit  Court   of  the  policy  to  have  an  appraisal  made  and  to  take 

United  States  for  the  Southern  District  of  the  property  or  any  part  thereof  at  its  ap- 

Obio  to  reviews  judgment  for  defendant  in  an  praised  value,  and  had  thereby  waived  toe 

action  to  recover  a  loss  on  a  policy  of  insur-  right  to  recover  under  the  policy. 

ance  against  fire.    Affirmed.  At  the  trial,  the  plaintiff  offered  evidence 


tending  to  prove  the  execution  of  the  policy :    [844 
a  loss  by  fire  on  April  16,  1886,  occasioned 


Statement  by  Mr.  Justice  Gray: 

This  was  an  action  upon  a  policy  of  in-   by  the  tobacco  becoming  saturated  and  im- 
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Siegnated  with  smoke,  and  thereby  greatly  I 
amaged,  and  proofs  of  loss,  in  accordance 
with  the  policy.  The  only  other  evidence 
introduced  was  a  correspondence  between  the 
piulies  at  Cincinnati,  the  material  parts  of 
which  were  as  follows : 

April  28,  1886,— defendant  to  plaintiff: 
''If  any  claim  for  loss  is  to  be  made  under 
policy  No.  2.907,224  of  this  Company,  you 
will  be  expected  to  conform  strictly  to  the 
conditions  of  said  policy  respecting  the  method 
of  presenting  claims  for  loss;  and  no  con- 
ditions of  the  policy,  or  rights  of  the  Liver- 
pool and  London  and  Qlobe  Insurance  Com- 
pany thereunder,  are  in  any  manner  waived 
or  abandoned  by  that  Company.  You  will, 
of  course,  understand  the  necessity  of  not  re- 
moving or  disposing  of  any  part  of  said  stocky 
upon  which  loss  is  proposed  to  be  claimed, 
pending  the  settlement  of  the  claim,  unless 
by  agreement  with  the  insurance  companies.  ^ 

April  24,  1886,— plaintiff  to  defendant: 
"It  is  necessary  that  1  should  have  the  room 
in  which  Uie  property  now  is  for  the  purpose 
of  prosecuting  mv  business.  I  propose  to  the 
Company,  fumisbing  it  with  the  invoice  of 
the  cost  or  value  of  the  property  before  the 
loss,  to  send  the  entire  stock  to  be  sold  at 
auction."  ''If  this  is  not  assented  to  by  the 
Company,  I  shall  be  obliged  to  remove  the 
property  from  my  warehouse  and  put  it  in 
8torafl[e;  and,  in  my  judgment,  the  expense 
attenaing  it  and  the  disposition  of  it  will 
considerably  increase  the  amount  of  the  loss. 
The  property  is  ready  for  examination  by  your 
Company.  I  desire  that  such  examination 
as  you  wish  to  make  shall  be  made  at  once, 
and  that  you  will  advise  me  forthwith 
whether  you  assent  to  the  sale  of  the  prop- 
erty by  public  auction  in  the  manner  pro- 
posed, as  the  fairest  and  most  satirfactory 
mode  of  ascertaining  its  present  value. " 

April  24,  1886,— defendant  to  plaintiff: 
"This  Companv  will  be  pleased  to  nave  your 
claim  presented  in  due  course  and  form,  giv- 
ing" (among  other  things)  ''the  amount  of 
loss  or  damage  you  claim  on  the  whole,  and 
also  as  against  this  Company,  as  it  may  be 
necessary  to  have  the  stock  appraised  by  dis- 
interested appraisers  after  receipt  of  proofs. 
We  cannot  consent  to  its  removal,  unless  it 
be  at  your  own  expense.  It  should,  if  pos- 
sible, be  left  where  it  is,  though  there  can 
be  no  objection  to  your  removing  it  to  some 
other  warehouse  at  your  own  expense,  where 
it  can  be  readily  inspected  by  appraisers.  We 
cannot  consent  to  vour  disposal  of  it  by 
sale.  The  matter  of  determining  the  value 
or  damage  will  be  one  for  mutual  conference 
and  afireement." 

April  26,  1886,— plaintiff  to  defendant: 
"I  inclose  proof  of  loss  under  policy  of  your 
Company,  with  invoice  attached,  in  com- 
pliance with  the  requirement  of  the  policv.** 
^The  property  described  and  damaged  has 
been  invoice  and  arranged,  and  is  ready  for 
exami cation  by  your  Company.  Such  ex- 
amination must  be  made  at  once,  for  the 
reason  that  I  am  obliged  to  occupy  the  prem- 
ises in  the  prosecution  of  my  business,  and 
each  day  of  delay  involves  considerable  loss 
and  expense  to  me.  As  before  advised,  I 
propose  to  send  the  entire  stock  to  be  sold  at 
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public  auction  in  a  few  days,  whereof  I  will 
give  you  notice.  It  can  be  readily  inspected 
in  a  uiort  time  where  it  now  lies." 

April  27,  1886,— defendant's  agent  to 
plaintiff :  "I  beg  to  acknowledge  receipt  of 
papers  purporting  to  be  proofs  of  loss  under 
our  policies  2,m,224  and  2,828,517.  The 
same  will  have  prompt  examination  and  at- 
tention. Noting  your  purpose  soon  to  sell 
the  stock,  permit  us  to  sav  that  we  protest 
against  such  disposition  of  it  at  this  stage, 
and  against  this  ex  parts  way  of  determining 
the  loss  sustained.  Conditions  of  our  policy 
provide  the  manner  and  mode  of  determining 
the  loss  or  damage ;  and  we  hereby  formally 
demand  an  appraisal  of  the  stock,  as  to  value 
and  damage,  under  each  policy,  each  party 
to  name  a  competent  and  disinterested  party. 

April  27,  1886,— plaintiff's  counsel  to 
defendant:  "Mr.  Hamilton  is  obliged,  for 
the  prosecution  of  his  business,  to  remove  at 
once  the  property  covered  bv  the  insurance 
from  his  factory  in  which  the  property  was 
insured."  "I  do  not  find  any  provision  in 
your  policy  restricting  the  assured,  under 
such  circimistances,  from  removing  or  sell- 
ing the  damaged  property.  If  you  claim 
that  any  such  provision  has  that  force,  I 
should  be  glad  if  you  should  at  once  call 
my  attention  to  it."  "The  property  covered 
by  the  policy  above  referrea  to  will  require 
at  least  two  weeks  from  this  date  to  remove 
and  bring  to  sale,  and  during  that  time  it 
will  be  subject  to  whatever  examination  you 
may  wish  to  make. "  "It  does  not  occur  to 
me  that  there  can  be  any  impediment  in  as- 
certaining the  amount  of  the  loss  by  an  arbi- 
tration, in  the  manner  provided  by  the  policy, 
from  the  course  which  Mr.  Hamilton  inol- 
cates  that  he  proposes  to  pursue. " 

April  28,  1886, —defendant  to  plaintiff's 
counsel :  "  It  may  be  sufficient  to  point  out 
that  the  appraisement  provided  by  the  terms 
of  our  policies,  in  the  printed  clause  referred 
to,  contemplates  the  possibility  of  the  Com- 
pany  exercising  the  right  therein  reserved  to 
take  the  property  or  any  part  thereof  'at  its 
appraisea  value.'    A  sale  of  the  propertj 

Snor  to  such  appraisement  would  deprive  tlie 
ompany  of  tnis  right.  We  have  refused 
and  still  refuse  to  consent  to  any  disposition 
of  the  property,  prior  to  the  appraisement, 
or  to  any  ex  parte  method  of  fixing  the 
amount  of  the  loss,  which  our  policies  int>- 
vide  shall  be  determined  'by  agreement  be- 
tween the  Company  and  the  asstued, '  and  by 
appraisement  in  case  of  difference.  As  to 
the  removal  of  the  property,  your  client  has 
stated  that  the  loss  would  uiereby  be  materi- 
ally increased.  Tou  will  understand,  there- 
fore, that  such  additional  loss  would  neces- 
sarily be  borne  by  him  and  not  by  the  Com- 
pany, whose  protest  against  such  removal  has 
been  made.  The  proposed  removal  is  ex- 
pressly designed  by  Mr.  Hamilton  for  bis 
own  advantage  in  the  ordinary  prosecution 
of  his  business,  and  the  indemnity  furnished 
by  insurance  does  not  extend  to  losses  sus- 
tained in  that  direction.  We  protest  against 
this  removal,  furthermore,  because  it  takes 
away  from  the  view  of  the  appraisers  the 
actual  surroundings,  location  and  condition 
of  the  property  at  Uie  time  difference  of  opin- 

186  U.  & 


1888. 


HAMii^rQir  T.  LxYBBPOOL  A  London  ft  Gi«obb  Inb.  Ca 


848-256 


ion  arose,  and  would  thus  materially  affect 
the  judgment  if  the  appraisers  as  to  the  loss 
sustainMl.  We  ask  you  for  a  direct  answer 
to  our  request  for  an  appraisement,  and  de- 
Bire  that  any  further  communication  be  di- 
rected to  tnat  point  only.  You  will  please 
take  notice  that  any  disposition  of  the  prop- 
erty by  sale  prior  to  the  appraisement  will 
be  understood  and  accepted  oy  us  as  a  refusal 
upon  the  part  of  your  client  to  permit  such 
appraisement  and  as  a  relinquishment  of  all 
claims  under  the  policies  of  this  Company. " 

April  28,  1886,— defendant  and  other  in- 
surance companies  to  plaintiff :  **  The  under- 
signed, representing  the  several  insurance 
companies  against  which  you  have  made 
claim  for  loss  under  their  respective  policies 
of  insurance  upon  stock  in  your  tobacco  fac- 
tory, Nos.  418  and  415  Madison  Street,  Cov- 
ington, Ky.,  claimed  to  have  been  damaged 
by  fire  on  April  16,  1886,  beg  leave  jointly 
to  take  exception  to  the  amount  of  claim 
made,  and  to  demand  that  the  question  of  the 
value  of  and  loss  upon  the  stock  be  submitted 
to  competent  ana  disinterested  persons, 
chosen  as  provided  for  in  the  several  policies 
of  insurance  under  which  claim  is  made ;  and 
"we  hereby  announce  our  readiness  to  proceed 
At  once  with  this  appraisement,  so  soon  as 
TOur  agreement  to  tne  demand  is  declared. 
YTe  further  desire  jointly  to  protest  against 
the  removal,  sale  or  other  disposition  of  the 
property,  until  such  an  appraisement  has 
Deen  had,  and  to  notify  you  that  the  insuring 
companies  will  in  no  way  be  bound  by  such 
'^x parte  action." 

April  29,  1886,— plaintiff's  counsel  to  de- 
fendant and  other  insurance  companies: 
^Mr.  Hamilton  is  not  endeavoring  to  obtain 
fmy  unfair  advantage  or  unfair  adjustment 
of  his  loss  against  the  companies.  He  has 
believed  that,  in  view  of  the  fact  that  the 
traffic  in  tobacco  is  so  large  in  this  city,  and 
substantially  all  of  it,  at  least  ninety-nine 
per  cent  of  the  leaf -tobacco  business,  is 
transacted  by  sale  at  public  auction,  that  a 
sale  of  this  tobacco  presented  the  fairest  mode 
of  ascertaining  its  actual  value  as  it  stands. 
It  is  in  substance  and  effect  an  appraisement 
in  detail  of  every  package  by  the  entire  trade 
in  this  City.  But  in  view  of  the  fact  that 
the  insurers  seem  to  demand  arbitration  by 
arbitrators,  and  that  you  propose  to  select 
a  competent  person,  which  we  understand  to 
mean  a  man  acquainted  with  the  manufac- 
ture of  tobacco,  to  act  as  arbitrator  in  your 
behalf,  Mr.  Hamilton  will  accede  to  your 
proposition,  upon  the  express  understanding 
that  the  arbitrators  selected  shall  have  a  full 
opportunity  to  examine  the  stock  of  tobacco, 
and  that  it  shall  then  be  sold  at  public  auc- 
tion, in  order  that  its  value  thus  ascertained, 
together  with  such  other  evidence  as  either 
ptfty  may  desire  to  offer,  may  be  presented 
to  the  arbitrators  before  they  make  their 
award."  ''If  the  proposed  arbitration  is 
satisfactory,  will  you  at  once  inform  me  of 
the  arbitrator  selected  by  you  and  submit  to 
me  the  form  of  agreement  of  arbitration 
which  you  propose f  Mr.  Hamilton  will  do 
the  like  in  respect  to  the  arbitrator  selected 
by  him.* 

April  80, 1880,— defendant  and  other  insur- 
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ance  companies  to  plaintiff's  counsel :  ''We 
must  insist  upon  arbitration,  in  accordance 
with  the  terms  of  our  several  contracts,  with- 
out importing  into  it  any  conditions  as  to  the 
sale  of  the  property.  Such  conditions  would 
be  incompatible  with  the  provisions  of  our 
several  policies  of  insurance  and  the  rights  of 
the  insuring  companies  thereunder.  £&  soon 
as  Mr.  Hamilton  indicates  his  readiness  to 
proceed  with  the  arbitration  called  for,  we 
will  submit  the  name  of  an  arbitrator,  and 
also  a  form  of  agreement  for  arbitration. " 

April  80, 1886,— plaintiff ^scounsel  to  insur- 
ance  companies :  "Mr.  Hamilton,  and  I  in  his 
behalf,  deny  that  the  arbitration  in  the  manner 
indicated  is  in  violation  of  the  terms  of  any  of 
the  policies,  or  imports  any  condition  into  it 
which  the  insured  is  not  entitled  to  insist 
upon,  or  which  is  incompatible  with  the 
provisions  of  the  several  policies  of  insurance 
or  the  rights  of  the  insurance  companies 
thereunder.  Mr.  Hamilton  is  ready,  and  has 
directed  me  to  express  his  readiness,  to  pro- 
ceed at  once  with  an  arbitration,  which,  as 
he  understands  it,  is  in  substantial  compli- 
ance with  the  arbitration  provided  for  in  all 
the  several  policies."  "I  wish  to  say  that, 
as  I  underatand  the  expression  in  my  letter  of 
the  29th,  that  'it'  (the  tobacco)  'shall  then 
be  sold  at  public  auction,  in  order  that  its 
value  thus  ascertained,  together  with  such 
other  evidence  as  either  party  may  desire  to 
offer,  may  be  presented  to  the  arbitratora  be- 
fore they  make  their  award,  *  does  not  in 
any  wise  call  upon  the  companies  to  consent 
to  a  sale  of  the  property.  Mr.  Hamilton  is 
quite  ready  to  take  upon  himself  the  respon- 
sibility of  selling  ft.  It  simply  requires 
that  the  arbitration  shall  be  commenced  be- 
fore the  sale,  when  the  arbitrators  may  have 
an  opportunity  of  examining  the  property, 
and  that  the  award  shall  not  be  made  until 
after  the  sale  has  taken  place  and  the  assured 
has  had  an  opportunity  to  submit  the  result 
of  it,  with  other  competent  evidence,  to  the 
arbitratora  before  the  award  is  made. " 

May  8,  1886, — insurance  companies  to 
plaintiff's  counsel :  "  We  herewith  inclose  a 
form  of  agreement  for  'submission  to  ap- 
praiscra,'  which  is  in  practical  accordance 
with  the  conditions  of  the  policies  of  the 
several  companies,  and  which  all  the  com- 
panies are  willing  to  sign  and  abide  by  the 
award  reached  thereunder.  We  must  again 
decline  to  entertain  your  proposition  that  the 
arbitratora,  after  examining  the  stock,  shall 
postpone  their  award  until  after  the  stock 
shall  have  been  sold,  when  the  result  of  such 
sale,  with  other  evidence,  shall  be  submitted 
to  the  arbitratora.  We  insist  that  the  arbi- 
tration provided  for  in  such  case  by  our 
policies  IS  in  no  sense  a  court  for  the  hearing 
of  evidence.  The  appraisen  may,  in  their 
discretion,  seek  any  evidence  they  deem  nec- 
essary for  their  own  full  information,  and 
the  forming  of  their  own  judgments  as  to  the 
value  and  damage  of  the  goods :  but  we  in- 
sist that  under  tne  conditions  of  the  several 
policies  there  can  be  no  abandonment  of  the 
stock  to  the  companies,  and  that  after  an 
award  has  been  reached  the  companies  have 
the  right  to  take  the  stock  in  whole  or  in 
part  at  their  appraised  yalue.    The  compa- 
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nies  propose  to  stand  upon  the  conditions  of 
their  policies,  and  decline  all  propositions 
looking  to  a  waiver  thereof,  or  adding  new 
and  inconsistent  conditions  thereto." 

The  principal  part  of  the  form  of  submis- 
sion to  appraisers  inclosed  in  this  letter  was 
as  follows:  **It  Is  hereby  agreed  by  Robert 
Hamilton  of  the  first  part,  and  the  several 
insurance  companies,  by  their  representa- 
tives, whose  names  are  hereunto  amzed,  of 

the  second  part,   Uiat and 

shall  appraise  and  estimate  the  loss  by  fire 
of  April  16,  1886,  upon  the  property  of 
Robert  Hamilton,  as  specified  below  and  as 
hereinafter  provided.  In  case  of  disagreement 
21^1  said  appraisers  shall  select  a  third,  who  shall 
act  with  them  in  matters  of  difference  only. 
The  award  of  said  appraisers  or  any  two  of 
them,  made  in  writing  in  accordance  with 
this  atrreement,  pursuant  to  the  terms  of  the 
policies,  shall  be  binding  upon  both  parties ; 
out  it  is  understood  that  this  agreement  and 
appraisement  are  only  for  the  purpose  of 
fixing  the  sound  value  of  the  property  before 
the  fire,  and  the  loss  or  damage  Uiereon  oc- 
casioned by  said  fire,  and  shall  not  waive, 
invalidate  or  terminate  Uie  riffht  of  the  in- 
surers to  take  said  property  at  its  appraised 
value,  or  any  other  rights  of  either  party 
hereto,  but  the  same  are  to  be  construed 
solely  by  reference  to  said  policies.  ^ 

May  4,  1886,— plaintiff's  counsel  to  insur- 
ance companies:  ''There  can  be  no  misun- 
derstanding as  to  the  position  taken  by  the 
companies  and  the  assured  in  this  matter. 
(1st)  I  understand  the  companies  demand 
that  appraisers  be  selected  by  the  companies 
and  the  assured,  who  shall  estimate  the  loss 
by  their  own  judgment  and  without  hearing 
the  testimony  of  witnesses  who  may  be  callea 
by  either  party,  and  that  the  parties  siiall  be 
bound  by  their  report  or  award  as  to  the 
amount  of  the  loss  thus  made.  This  Mr. 
Hamilton  declines  to  do.  (9d)  Mr.  Hamilton 
is  willing  that  the  companies  jointly,  or  as 
thev  may  arrange  between  themselves,  shall 
make  their  own  appraisement  through  their 
own  appraisers  of  the  value  of  the  stock,  and 
that  they  shall  jointly,  or  either  of  them 
with  the  consent  of  the  rest,  have  the  right 
to  take  the  stock,  in  whole  or  in  part,  at 
their  appraisal.  (8d)  Mr.  Hamilton  has  made 
and  makes  no  claim  to  abandon  the  property, 
and  he  has  made  and  makes  no  claim  that 
the  companies  shall  consent  to  the  sale  by 
him  of  the  damaged  stock." 

Inclosed  in  this  letter,  and  signed  by  the 
plaintiff's  counsel,  was  the  following :  ''To 
the  Liverpool  and  London  and  Glol^  Insur- 
ance Ck)mpany  and  the  companies  jointly 
acting  with  it  in  respect  to  the  loss  sustained 
by  Robert  Hamilton  on  the  property  in  Nos. 
418  and  415  Madison  8treet,  Covington,  Ey.  : 
Mr.  Hamilton  demands  of  the  several  insur- 
ance companies  an  arbitration  of  the  amount 
of  the  loss  sustained  upon  the  goods  covered 
by  fire  on  the  16th  of  April,  and.  will  select 
[251]  ^^  arbitrator  to  represent  him  in  pursuance 
of  the  provisions  of  the  policy,  it  being 
stipulated  in  the  agreement  for  arbitration 
that  the  several  companies  and  the  assured 
shall  be  duly  notified  of  the  time  of  the 
hearing  by  the  arbitrators,  and  that  the  arbi- 
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trators  shall  hear  all  competent  legal  test! 
mony  that  may  be  offered  by  eith^  party, 
as  well  as  personally  examine  the  danu^^ 
goods,    in   considering   and   awarding    tht 
amount  of  the  loss. " 

May  5,  1886, — insurance  companies  to 
plaintiff's  counsel :  **  Your  communication 
of  the  4th  is  at  hand.  We  have  nothing  to 
add  to  our  letter  of  the  8d ;  and  if,  as  we  aie 
made  to  understand,  Mr.  Hamilton  declines 
to  consent  to  a  form  of  'submission  to  ap* 

§  raisers'  that  does  not  provide  for  the  intio- 
uction  of  'all  competent  legal  testimony 
that  may  be  offered  by  either  party'  (under 
which  provision,  as  you  have  repeatedly  de- 
clared, Mr.  Hamilton  would  seek  to  present 
evidence  based  on  a  sale  of  the  property), 
we  must  accept  your  communication  as  a  re* 
fusal  to  comply  with  our  request  and  with 
the  conditions  of  the  policies  of  insurance, 
which  are  clearly  incompatible  with  your 
wishes  in  the  matter." 

May  7,  1886. —insurance  companies  to 
plaintiff's  counsel :  ''Referring  to  your  let- 
ter of  the  4th,  setting  forth  your  under- 
standing of  the  position  taken  by  the  two 
parties,  permit  me,  on  behalf  of  the  com- 
panies, to  take  exceptions  to  your  first  state- 
ment, to  wit:  'I  understand  the  companies 
demand  that  appraisers  be  selected  by  the 
companies  and  the  assured,  who  shall  estimate 
the  loss  by  their  own  judgment  and  without 
hearing  the  testimony  of  witnesses  who  may 
be  called  by  either  party,  and  that  the  parties 
shall  be  bound  by  their  report  or  awara  as  to 
the  amount  of  the  loss  thus  made.'  This 
does  not  correctly  state  our  position,  whidk 
remains  now  as  stated  in  our  communicatiom 
of  the  8d,  to  wit:  'The  appraisers  may,  in 
their  discretion,  seek  any  evidence  they  deem 
necessary  for  their  own  full  information.* 
What  we  do  object  to  and  protest  against  is 
Uie  sale  of  the  goods,  or  the  considcraticm  bj 
the  appraisers  of  evidence  founded  on  that 
fact  or  result.  If  the  form  of  'submission 
to  appraisers'  we  submitted  contains  any 
provision  or  condition  limiting  or  deflninc 
the  duties  of  the  appraisers  and  not  prescribea 
by  the  several  policies,  each  company  will 
submit  its  own  form,  as  we  desire  and  de- 
mand a  submission  free  from  any  conditions 
imposed  by  either  party." 

May  8,  1886, -Klefendant  to  plaintiff's 
counsel :  "  On  behalf  of  the  Liverpool  and 
London  and  Globe  Ins.  Ck)mpany,  we  demand 
an  appraisal  of  the  value  of  and  damaffe  to 
the  goods  insured  under  our  policies  xfos. 
2,828,617  and  2,907,224,  issued  to  Roben 
Hamilton,  of  Covington,  Ky.,  as  the  same 
could  not  be  determined  bv  mutual  agree- 
ment between  us,  and  we  take  exceptions  to 
the  amount  of  loss  and  damage  as  stated  in 
your  claim.  We  herewith  submit  a  form  of 
agreement  of  submission  to  appraisers  whl^ 
we  deem  in  strict  accordance  with  the  terms 
and  conditions  of  our  policies,  and  upon 
your  assent  thereto  will  be  prepared  to  name 
our  appraiser." 

The  form  inclosed  in  this  letter  did  not 
materially  vary  from  that  incloeed  in  the 
letter  of  May  8,  1886. 

May  10,  1886,— plaintiff's  counsel  to  de- 
fendant :    "  In  view  of  the  number  and  di- 
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▼erae  povisions  of  the  eeveral  policies  upon  counsel :  "As  you  haye,  in  spite  of  our  pro- 
Kr.  Hamilton's  property,  and  of  what  nas  test,  sold  and  scattered  the  goods  so  that  an 
transpired,  I  do  not  conceive  that  the  several  appraisement  within  tlie  terms  of  our  policies 
companies  are  now  entitled  each  to  demand  is  now  impossible,  and  have  thereby  deprived 
a  separate  submission  to  arbitration  by  Mr.  us  of  our  right  to  take  the  property  or  any 
Hamilton.  It  does  not  seem  to  me  that  any  part  thereof  at  its  appraised  value,  we  must 
provision  in  the  policies  of  your  Company  accept  your  action  as  a  refusal  to  accede  to 
provides  for  a  suomission  to  appraisers  in  our  demand  for  submission  of  the  differences 
the  manner  expressed  in  the  form  of  agree-  that  have  arisen  between  us.  By  the  course 
ment  inclosed ;  and  I  have  already  expressed  pursued  Mr.  Hamilton  has,  in  our  judgment* 
in  the  correspondence,  upon  the  joint  demand  waived  any  rights  he  may  have  bad  under 
of  all  the  companies,  my  reasons  for  this  the  policies,  and  this  Company  will  stand 
opinion,  and  my  objections  to  this  form  of  upon  its  legal  rights  in  the  premises. " 
submission. "  The  court,  after  the  case  had  been  argued. 
May  18,  1886,— defendant  to  plaintiff:  instructed  the  jury  that  it  appeared  from  the 
"Objecting  to  the  amount  of  your  claim  for  evidence  that  the  defendant  requested  the 
loss  and  damage  under  policies  2,828,617  and  plaintiff  in  writing  to  submit  the  amount  of 
2,907,224,  we  demand,  according  to  condition  his  loss  or  damage  under  the  policy  to  com- 
10  of  the  policies,  that  the  differences  which  petent  and  impartial  persons,  and  the  plain- 
have  arisen  between  us  as  to  sound  value  and  tiff  refused  so  to  do ;  and  instructed  the  lury 
loss  or  damage  to  the  ^oods  covered  by  said  to  return  a  verdict  for  the  defendant,  whica 
policies  shall  be  submitted,  at  equal  expense  was  acccordingly  rendered.  The  plain- 
Detween  us,  to  competent  and  impartial  per-  tiff  excepted  to  these  instructions,  and,  after 
sons,  one  to  be  chosen  by  each  part^,  and  the  judgment  on  the  verdict,  sued  out  this  writ 
two  so  chosen  shall  elect  an  umpire  to  act  of  error. 

with  them  in  case  of  their  disagreement.  ^    Jceph  WUby  for  plaintiff  in  error. 

We  name  as  our  appraiser  Wm.  Soear,  of  St.  ^jj;  i^^^decnn^uih^^ 

i:^"^!!;  ~  wTmSt  vSr^^«ii  /nT^^'  fendant  inmor,  M^.  OharS  K  BUphenX. 

cies  without   aSy  conditions.    Please  take  flf^fj^^^  ^^"^  *°^  ^  ^'  Tlumpw^ 

notice  that  this  Company  reserves  the  right  ^^^  °'®^  ^™'"- 

to  take  the  whole  or  any  part  of  the  property  Mr.  Justice  Gray  delivered  the  opinion 

insured  at  its  appraised  value ;  and  you  are  of  the  court : 

further  notified  that  until  such  an  appraisal  The  conditions  of  the  policy  in  suit  clearly 

la  permitted  and  had,  our  loss,  if  any,  will  and  unequivocally  manifest  the  intention  and 

x^ot  he  payable."  agreement  of  the  parties  to  the  contract  of 

May    15,   1886, — ^plaintiff's  counsel  to  de-  insurance  that  any  difference  arising  between 

Pendant:    "Mr.  Hamilton  adheres  to  the  posi-  them  as  to  the  amount  of  lessor  damage  of 

"^ion  taken  by  him  in   the  joint  correspon-  the  property  insured  shall  be  submitted,  al 

€^enoe  between  the  insurers  and  Mr.  Hamilton  the  recjuest  in  writing  of  either  party,  to  the 

id    myself  in  his  behalf.    Mr.    Hamilton  appraisal  of  competent  and  impartial  person^ 

acted  upon  the  conclusion  reached  in  that  to  be  chosen  as  therein  provided,  whose  awaiti 

"espondence,  and  I  do  not  understand  that  shall  be  conclusive  as  to  the  amount  of  such 

rour  Company  proposes  to  change  its  own  loss  or  damage  only,  and  shall  not  determine 

attitude  as  taken  in  that  correspondence."  the  question  of  the  liability  of  the  Company ; 

May   20,  1886,— plaintiff's  counsel  to  de-  that  the  Company  shall  have  the  right  to  take 

Sendaint, — inclosing  a  notice  in  a  newspaper  the  whole  or  any  part  of  the  property  at  its 

^Df  the  sale  by  auction  on  May   29,  18§6,  at  appraised  value  so  ascertained ;  and  that  until 

^9:he  plaintiff's  warehouse   in   Covington,  of  such  an  appraisal  shall  have  been  permitted, 

"Uie  tobacco  insured  b^  the  policy  in  suit.  and  such  an  award  obtained,   the  loss  shall 

June   8,  1886, — plaintiff's  counsel  to  de-  not  be   payable,    and   no  action   shall    lie 

:^endant:    "Mr.  Hamilton    has  disposed   of  against  the  Company.    Tlie  appraisal,  when 

'^he  property  claimed  to  have  been  damaged  requested  in  writing  by  either  party,  is  dis- 

Sn  the   fire  of  April  16,  by   sale  at  public  tinctly  made  a  condition  precedent  to  the 

^auction,  in  pursuance  of  the  notice  commu-  payment  of  any  loss,  and  to  the  maintenance 

^icated  to  your  Company.     If  your  Company  of  any  action. 

really  desire  to  submit  to  arbitration  the  Such  a  stipulation,  not  ousting  the  juris- 
^estion  of  the  amount  of  loss  sustained  by  diction  of  the  courts,  but  leaving  the  gen- 
jb.  Hamilton,  notwithstanding  all  that  has  eral  question  of  liability  to  be  judicially 
transpired,  Mr.  Hamilton  is  quite  ready  now  determined,  and  simply  providing  a  reason- 
to  submit  that  question  to  competent  and  able  method  of  estimating  and  ascertaining 
impartial  arbitrators.  He  simply  demands,  the  amount  of  the  loss,  is  unquestionably 
the  arbitrators  being  chosen,  that  in  the  valid,  according  to  the  uniform  current  of 
agreement  for  submission  it  shall  be  provided  authority  in  England  and  in  this  country, 
that  the  Company  and  the  assured  shall  be  Scott  v.  Avery,  5  H.  L.  Cas.  811 ;  Viney  v. 
notified  of  the  time  of  the  hearing  of  the  ar-  Bignold,  L.  R.  20  Q.  B.  Div.  172;  Delaware 
bitrators,  and  that  the  arbitrators  i^ll  hear  <&  H.  Canal  Co.  v.  Pennsylvania  Coal  Oo.  6(^ 
all  competent  legal  testimony  that  may  be  N.  Y.  250 ;  Beed  v.  Washington  F.  &  M,  Ins, 
offered  by  either  party,  and  that  a  reasonable  Co.  188  Mass.  672,  576 ;  Wolff -w,  Liverpool  d 
time  shall  be  prescribed  within  which  an  L.  A  O,  Ins,  Co.  50  N.  J.  L.  458;  HaU  y» 
award  shall  be  rendered."  Nortoalk  F,  Ins.  Co.  57  Conn.  105,  114.  The 
June    7,    1886,— defendant   to    plaintiff's  case  comes  within  the  gcueral  rule  long  ago 
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laid  down  br  tbla  court :  "  Where  the  putles. 
Id  their  contract,  fix  on  a  certain  mode  b^ 
which  Um  amount  to  be  paid  ahall  be  ascer- 
tained,   M  in  the   preseut  caae,    the  party 

that  seeks  an  enforcement  of  the  aKreement 
must  show  that  be  has  done  eTer^tning  on 
bis  part  which  could  be  done  to  carry  it  into 
effect.  He  cannot  compel  the  payment  of  the 
amount  claimed,  unless  he  shall  procure  the 
kind  of  evidence  required  by  the  contract,  or 
show  that  by  time  or  accident  he  Is  unable 
to  do  BO."  united  Btattt  v.  Bobe»on,  84  U.  8. 
»  Pet.  819,  827  [0 :  143,  14S] .  See  also  Mar. 
tintbujv  4b  P.R.  Oa.  y,  MariA,  111  U.  8. 
649  [29:  2fiS]. 

Upon  the  evidence  In  this  case  the  question 
whether  the  defendant  had  duly  requested, 
and  the  plaintiff  had  unreasonablv  refused, 
to  submit  to  such  an  appraisal  and  award  as 
tbe  policy  called  for,  did  not  depend  In  any 
degree  (as  in  Uhrv  v.  WilliamilniTBh  City  F. 
Itu.  Co..  101  N.  T.  86a,  cited  for  the  plain- 
tiff) on  oral  testimony  or  extrinsic  facta,  but 
wholly  upon  the  construction  of  the  corres- 
pondence in  writing  between  the  partiea, 
presenting  a  pure  question  of  law  to  be  de- 
cided by  the  court.  J'uTTter  v.  TaU$,  87 
U.  a.  16  How.  U,  28  [14:  824,  829]  ;  BHven 
y.  2feu  Brwland  Sorev)  Oo.  M  U.  8.  28  How. 
420,  488  [16:  SIO,  S13]  ;  Bmith  t.  Siggiju. 
13  Gray,  ^1. 

That  correspondence  clearly  shows  that  the 
defendant  explicitly  and  repeatedly  in  writ- 
ing requested  that  the  amount  of  the  loss  or 
damage  should  be  submitted  to  appraisers  in 
accordance  with  the  terms  of  the  policy ;  and 
that  the  plaintiff  as  often  peremptorily  re- 
fused to  do  this,  unless  the  defendant  would 
consent,  tn  advance,  to  define  the  legal 
powers  and  duties  of  the  appraisera  (which 
the  defendant  was  under  no  obligation  to  do), 
and  that  the  plaintiff  throughout,  against  ^e 
constant  protest  of  the  defendant,   asserted. 


ing  to  the  policy,  thereby  depriving  the  de- 
fendant of  the  right,  reserved  to  it  by  the 
policy,  of  taking  the  property  at  its  ap- 
praised value,  when  ascertained  in  accordance 
with  the  conditions  of  the  policy. 

The  court  therefore  rightly  instructed  the 
Juij  tbst  tbe  defendant  had  requested  in 
writing,  and  the  plaintiff  had  declined,  the 
appraisal  provided  for  in  the  policy,  and 
that  the  plaintiff  therefore  could  not  main- 
tain this  action.  If  the  plaintiff  had  joined 
In  tbe  appointment  of  appraisers,  and  they 
bad  acted  unlawfully,  or  had  not  acted  at 
all,  a  different  question  would  have  been 
preeented. 


STATEa.  OoT.  Twrnn, 

8AHUEL  N0RRI8,  Appt.,  I 

«. 
JAHES  B.  HAQOm  n  ai.. 
(Bee  B.  O.  Beporter>s  ed.  38S-»BJ 
I  of  Limitation*  i»  tquity  earn* — ladut, 
iabar—<iimetalmmt^ftavd,^«atofoiL 

Dart  of  equltr  is  torerned  br  tlM  aoaloclM 
i  Statute  of  Llmltatlona  of  a  oouit  of  law. 
are  tbe  object  of  a  suit  is  to  do  what  eonH 
oe  at  law,  namel)'.  reoaver  poBcasloD  of  real 
!,  and  tbe  plaiotiff  Is  suUir  of  the  laches 
1  a  court  of  equity  rrnardt  equivalent  to  tb« 
te  of  Llmltaclon,  suoli  unexplained  delay  li 
to  tbe  suit. 

louEb  Ume  doea  not  b^a  to  nm  isalntt  a 
on  whom  fraud  has  been  oommltted  unUl 
(raud  his  been  discovered,  jret,  to  avoid  tb* 
of  time  or  Statute  of  LlmltatloD,  the  tn.vA 
have  been  oae  which  was  eouccaled  from 
ilalntlff  br  the  defendant,  or  which  waa  at 
11  necM—rily  Implied  ooDoeNt 


EAL  from  a  decree  of  the  Circuit  Court 
the  United  States  for  the  DUIrict  of  Call- 
distnissing,  on  demurrer,  a  suit  In  equitr 
islde  certain  conveyances  for  fraud  and 
account  of  the  rents  and  profit*.    Af- 

facts  are  stated  In  tbe  opinion. 
J.  H.  HcKnna,  for  appellant: 
rule  that  in  cases  of  fraud  tbe  Statute 
litationB  begins  to  run  only  from  the  time 
discovery  of  tbe  fraud,  will  not  apply 
the  party  affected  by  the  fraud  might 
irdinsry  diligence  have  discovered  It 
e  failure  to  use  such  diligence  may  b« 
d  when  there  exists  some  relation  of 
nd  confluence,  as  principal  and  agent, 
tnd  attorney,  ««ituigu«frtM( and  trustee, 
n  tbe  party  committing  tbe  fraud  and 
-ty  who  is  affected  by  It,  rendering  It  tfaa 
r  the  former  to  disclose  to  the  latter  tbe 
ite  of  the  transaction,  and  when  it  ap- 
hat  It  was  throunb  coufldence  In  the  acts 
party  wbo  committed  tbe  fraud  that  tbe 
ras  prevented  from  discovering  it. 
»  V.  ffBantum,  118  HI.  840;  ABamtle 
tank  V.  Barrii,  118  Mass.  UT-1S8;  Sar- 
•  Bank  V.  Fonler.  8  Watta,  13-18;  Wmt 
tjitr,  46  Md.  257;  WOionv.  Itf  KtWm. 
.gelow.  Frauds,  445;  Brxcker  v.  Lightntr, 
199;  Way  v.  CuUing,  30  N.  H.  187;  Fint 
Tump.  Oorp.  v.  FUld,  8  Mast.  SOI;  Ut- 
T.  Johvton,  37  Hiss.  384. 
n.  liODls  T.  HayB*°  ■"^  S*  C.  Daa- 
IT  appelleea: 

parties  (o  an  action  cannot  Impeach  ot 
laugbt  the  Judgment,  In  any  collatenl 
ling,  on  the  ground  that  It  woa  obtalnad 
b  fraud  or  collusion. 


MinaviiaveaM),isi 
Pratt  V.  ObttoII.  i:IK;  alao  moU  to  TliiiiiMi 
kenbrough,  S:  SSF. 

h  of  Mm*  no  Ixir  to  a  trvM.   Bee  note  to  Vi^ 
Orati,  fi:SU;  also  not*  to  Thomas  t,  Bmok- 

Statute  of  I,ftnftalton*  Im  taam  tf  prmA  « 
M*  nob  to  Bteana  v.  Fafa,  IfcaS, 

lUD.  8. 
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Union  Tnut  Co.  ▼.  BoehetUr  d  P.  R.  Co.  29 
Ped.  Rep.  009;  AUuon  ▼.  Chapman.  19  Fed. 
Hep.  488;  Anderaon  v.  AndevMi,  8  Ohio,  109; 
The  Acorn,  2  Abb.  U.  6.  444;  Chriitmoi  v. 
^u9ieU,  72  U.  8.  5  Wall.  804  (18: 479)  et  nq,; 
43unn  ▼.  Plant,  94  U.  8.  669(24:306);  Moion  t. 
Jienenger,  17  Iowa,  272;  amith  ▼.  Smiih,  22 
Iowa,  518;  Haya  t.  Sliatiuek,  21  Gal.  52;  ifa^ 
^.  Foley,  40  CaL  282;  Bigelow,  Frauds,  170; 
49toi7,  Eq. .  Jur.  §  1575;  Wells,  Res.  Adjud. 
^  6,  468,  469;  Rorer,  Jud.  8ale8,  §  466  etmq,; 
Sgelow,  Estop.  188,  185,  137. 

Appellant  has  been  guilty  of  such  laches  as 
disentitles  him  to  any  relief  in  equity,  and  his 
claim  is  also  barred  by  the  8tatute  of  Limita- 
tions. 

Laches  and  neglect  have  always  been  dis- 
countenanced in  courts  of  equity. 

7  Wait,  Act.  and  Def.  229;  Badger  y.  Badger, 
4»  U.  6.  2  Wall.  87  (17: 886);  New  Albany  y. 
Burke,  78  U.  8.  11  WalL  96-107  (20: 155-159); 
Manning  t.  Ban  Jacinto  Tin  Co,  7  Sawy.  480; 
Baker  v.  Bead,  18  Beay.  898;  Famam  ▼.  Brooke, 
^  Pick.  212;  BuUivan  y.  Portland  db  K,  B.  Co. 
1M  U.  8.  806  (24: 824). 

He  who  asks  the  interposition  of  a  court  of 
equity  must  show  that  he  has  been  dilieent. 

Wood  V.  Carpenter,  101  U.  8.  185  (&:  807); 
Buford  V.  Broion,  6  B.  Mon.  (Ey.)  558;  Beck- 
fordy.  Wade,  17  Ves.  Jr.  87;  Bowman  v.  Wathen, 
42  U.  8.  1  How.  189(11:97);  Boone  v.  Chile8,d^ 
U.  8.  10  Pet.  228  (9: 404);  Hardy  y.  Harbin,  4 
8awy.  546;  Nudd  w.  HamUin,  8  Allen,  180; 
Martin  v.  Bmith,  1  Dill.  85. 

A  party  put  by  the  circumstances  on  inquiry 
as  to  a  fact  is  affected  with  constructive  notice 
of  that  fact. 

Olivers.  Piatt,  44  U.  8.  8  How.  838  (11:622); 
Wood  y.  Carpenter,  101  U.  8.  185  (25:  807); 
Kane  v.  Bloodgood,  7  Johns.  Ch.  110,  2  N.  T. 
Oh.  L.  ed.  288;  Broderiek^s  WiU  Case,  88  U.  8. 
m  Wall.  518  (22:  599);  Marquis  of  Clanriearde 
▼.  Henning,  80  Beav.  175;  Bremond  v.  McLean, 
45  Tex.  19;  Euhlman  y.  Baker,  50  Tex.  687; 
Hardy  v.  Harbin,  4  8awy.  546;  Nudd  v.  Hamb- 
tin,  8  Allen,  180;  Buford  v.  Brown,  6  B.  Mon. 
558;  Taylor  v.  8.  db  N.  Alabama  R.  Co.  18  Fed. 
Bep.  158. 

Mr.  Justice  Killer  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
fornia. The  plaintiff,  8amuel  Norris.  who 
ia  appellant  here,  brought  his  suit  in  the  8u- 
perlor  Court  of  the  County  of  8acramento, 
against  James  B.  Haggin  and  Lloyd  Tevis, 
by  way  of  a  bill  in  chancery.  The  bill  gives 
a  very  lengthy  account  of  what  the  plain- 
tiff calls  a  **  fraud  and  imposition"  practised 
upon  him  by  the  defendants,  who  had  been 
his  agents  and  attorneys,  and  who,  when  he 
became  so  enfeebled  in  mind  as  to  be  incapa- 
ble of  understanding  his  rights  or  attending 
to  business  at  all,  procured  from  him  con- 
veyances, and  mortgages,  and  other  instru- 
ments in  writing,  by  means  of  which  they 
secured  the  title  to  over  a  million  and  a  half 
dollars'  worth  of  property,  principally  real 
estate. 

This  suit  was  commenced  on  the  2l8t  day 

of  August,  1884,    and  after   a  demurrer   by 

17]  defendants  had  been  filed  in  the  state  court, 
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it  was,  on  their  motion,  removed  into  the 
Circuit  Court  of  the  United  States  for  the 
District  of  California.  There  the  case  was 
heard  on  the  demurrer,  which  was  sustained 
by  the  circuit  court  and  the  bill  dismissed. 
28  Fed.  Rep.  275.  From  the  decree  dismiss 
ing  the  bill  the  present  appeal  is  brought. 

The  statements  of  the  bill  are  very  full 
and  profuse  in  their  recital  of  the  advantages 
taken,  by  the  defendants,  of  the  plaintiff.  He 
sets  out  in  the  amended  bill,  which  was  filed 
in  the  circuit  court,  that  he  was  a  citizen  of 
the  Kingdom  of  Denmark,  and  a  resident  of 
the  Sandwich  Islands.  That  from  the  1st 
day  of  December,  1849,  until  the  2d  day  of 
April,  1861,  he  was  the  owner  in  fee,  in 
possession  and  entitled  to  the  possession,  of 
a  certain  piece  or  tract  of  land  consisting  of 
45,000  acres,  in  the  County  of  Sacramento, 
on  the  right  bank  of  the  American  River, 
and  known  as  the  Rancho  del  Paso,  and  more 
particularly  described  in  a  patent  from  the 
government  of  the  United  States  to  him, 
which  was  duly  recorded  in  the  office  of  the 
recorder  of  Sacramento  County.  That  also 
he  was  the  owner  of  certain  other  parcels 
and  lots  of  ground,  the  value  of  which  in 
the  aggregate  amounted  to  $1,585,000.  He 
then  says  that  on  or  about  the  Ist  day  of 
January,  1855,  said  Haggin  and  Tevis  be- 
came, and  until  a  short  time  prior  to  the 
commencement  of  this  suit  were,  the  trusted 
azents,  business  managers  and  attorneys  of 
plaintiff  in  and  about  the  management  of  his 
business  affairs  connected  with  said  property ; 
that  the  defendants,  for  a  valuable  consider- 
ation, promised  and  undertook  to  act  as  his 
agents  and  confidential  advisers,  and  that, 
having  faith  and  confidence  in  their  integrity 
and  ability,  he  from  said  first  day  of  Jan- 
uary, 1855,  to  the  last  of  Decemtier,  1867, 
trusted  them,  and  took  and  acted  on  their 
advice  in  all  his  business  affairs,  and  coun- 
selled with  them  in  all  matters  of  import- 
ance, and  confided  to  them  all  matters  per- 
taining to  his  affairs.  He  then  states  that 
on  the  4th  day  of  March,  1859,  he  was  in- 
iured  by  a  severe  blow  on  his  head,  whereby 
his  senses  and  faculties  were  impaired,  so 
that  he  then  and  thereby  became  deaf,  and 
that  for  several  months  his  hearing  was 
wholly  gone,  and  his  left  eve  became  and 
for  several  years  was  sightless.  That  his 
nervous  system  was  so  far  injured  by  said 
blow  that  for  several  years  thereafter  he  was 
unable  to  take  refreshing  sleep,  and  for 
more  than  ten  years  thereafter  he  was  unable, 
and  mentally  and  physically  incompetent, 
to  attend  in  person  to  his  business  affairs  or 
comprehend  or  understand  what  had  been 
done  in  or  about  his  said  business,  or  to  di- 
rect his  agents  how  to  act  therein. 

The  specific  acts  of  fraud  charged  to  have 
been  committed  against  him  by  the  defend- 
ants are,  mainly,  that  on  the  29th  day  of 
April,  in  the  year  1859,  while  in  this  unfor* 
tunate  condition,  they  procured  from  him  a 
note  for  $64,000,  with  a  mortgage  upon  all 
his  property  to  secure  its  payment ;  that  this 
note  was  without  consideration ;  that  he  did 
not  understand  it ;  that  it  was  never  read  to 
him ;  and  that,  also  without  his  knowledge, 
they  brought  suit  and  foreclosed  the  mort- 


[388 


88(^S98 


SUFRlOaB  COUBT  OV  THB  UnTTBD  StATSS. 


Oct.  Tebm, 


gage  by  a  decree  of  court,  under  which  they 
purchased  it  at  the  sale,  and  now  have  the 
legal  title;  also,  that  they  procured  other 
judgments  to  be  rendered  against  him  in 
favor  of  other  parties,  on  alleged  contracts 
of  which  he  haid  no  knowledge  or  recollec- 
tion, and  in  which,  also,  certain  of  this 
property  was  sold  and  purchased,  and  came 
ultimately  to  the  hands  of  defendants  Hag- 
ffin  and  Tevis,  all  of  which  was  through 
Uieir  contrivance.  It  is  further  alleged  that, 
in  order  to  make  sure  of  their  claim  to  this 
property,  they  procured  from  defendant  on 
the  28d  day  of  June,  1863,  a  conveyance,  ex- 
ecuted and  delivered  by  him  to  said  Tevis, 
of  all  the  estate  hereinbefore  described,  and 
also  all  other  lands  owned  by  him  in  Cali- 
fornia, which  deed  was  recorded  in  the 
? roper  office  on  the  10th  day  of  September, 
863. 

The  bill  also  alleges  that  these  frauds  did 
not  come  to  his  knowledge  until  a  short  time 
before  the  commencement  of  this  suit,  and 
then  only  through  information  derived  from 
his  counsel  in  the  case. 

There  are  many  things  about  the  bill  which 
are  peculiar  and  calculated  to  throw  sus- 
picion on  the  claims  here  asserted.  The  orig-* 
inal  bill  filed  in  the  state  court  was  after- 
wards supplemented  bv  two  amended  bills 
in  the  circuit  court  of  the  United  States. 
The  allegations  of  these  bills  are,  in  the 
[389]  main,  the  same ;  but  there  are  some  differ- 
ences in  them  which  are  calculated  to  attract 
attention.  Among  these  is  the  fact  that  in 
the  first  amended  bill  filed  in  the  circuit 
court  of  the  United  States,  the  execution  of 
the  note  and  mortgage  for  $64,000  is  thus 
described :  ''That  on  the  29th  day  of  April, 
1859,  vour  orator  became  Indebted  to  said 
defendant  Tevis  in  the  sum  of  $64,000,  and 
on  that  date  j?ave  said  Tevis  his  note,  due 
on  demand,  for  that  sum,  for  the  benefit  of 
both  defendants ;  and  to  secure  said  note,  and 
on  the  same  date,  executed  and  delivered  to 
said  Tevis,  for  the  benefit  of  both  defend- 
ants, his  certain  indenture  of  mortgage  se- 
curing the  pavment  of  said  note  by  pledge 
of  all  the  real  estate  hereinbefore  mentioned ; 
that  on  the  12th  day  of  January,  1860,  said 
Tevis  commenced  his  suit  to  foreclose  said 
mortgage  in  the  District  Court  of  the  Sixth 
Judicial  District ;  that  your  orator,  if  he  had 
at  said  time  been  able  and  competent  to  trans- 
act business  and  manage  his  affairs,  might 
easily  have  arranged  to  pay  and  discharge 
said  note  without  the  sacrifice  of  his  prop- 
erty." 

in  his  second  amended  petition  he  declares 
that  he  knew  nothing  about  the  giving  of 
this  note ;  that  he  was  ignorant  of  the  pro- 
ceedings to  foreclose  the  mortgage ;  that  the 
whole  was  a  fraud  from  beginning  to  end, 
and  that  the  note  was  entirely  without  con- 
sideration. 

Another  feature  of  the  case  Is  that,  al- 
though there  are  three  bills,  including  the 
original  and  amended  bills,  each  of  which 
purports  to  be  complete  in  itself,  none  of 
them  are  sworn  to  either  by  complainant  or 
by  anybody  for  him ;  and  this  is  true,  al- 
thougn  the  first  and  second  amended  bills 
purport  to  be  bills  of  discovery,  and   some 


fifteen  Interrogatori^  are  propounded  to  the 
defendants  by  the  second  amended  bill, 
which  they  are  required  to  answer  under 
oath.  There  is  also  some  ambiguity  about 
the  length  of  time  during  which  the  plain- 
tiff was  in  this  disabled  condition,  and  there 
is  no  clear  statement  at  all  of  what  was  the 
extent  and  character  of  that  disability.  It 
is  not  averred  anywhere  that  he  was  insane. 

As  to  the  length  of  time  of  the  existence 
of  his  disability,  it  is  stated  in  one  para- 
rraph  of  the  last  amended  bill  that  it  ex- 
ist^ from  the  time  of  his  attack  in  1859  for 
something  more  than  ten  years,  and  it  i» 
averred,  and  apparently  in  accordance  wiUi 
this,  as  fixing  the  time  of  his  recovery  of 
capacity  to  attend  to  business,  ''that  in  the 
year  1869  he  applied  to  H.  O.  Beatty,  whe 
had  in  some  early  cases  been  his  attorney, 
for  information  concerning  his  affairs  with 
defendants,  and  was  advised  by  him  that  he 
could  not  act  for  him  as  he  had  been  em- 
ployed by  the  defendants  ;^  and  he  excuse* 
himself  for  not  seeking  other  advice  or  mak- 
ing other  investigations,  by  saying  Uiat  he 
was  ''ignorant  of  all  the  facts  necessary  U> 
lay  before  an  attorney,  and  could  not  com- 
municate with  a  stranger  so  as  to  make  him- 
self intelligible,  and  felt  himself  compelled 
to  accept  the  status  of  his  affairs  as  he  found 
them,  and  was  incompetent  to  investigate 
and  discover  for  himself  the  facts  and  matters 
hereinbefore  recited." 

It  is  to  be  observed  that  the  facts  which  It 
was  necessary  for  him  to  know  in  order  to 
institute  legal  proceedings  to  recover  his 
rights  were  those  of  which  he  could  not  well 
have  been  ignorant,  and  with  reference  to  or 
on  account  of  which  he  undoubtedly  applied 
to  Beatty  for  advice.  These  were  the  racts : 
that  at  that  time  all  of  his  property  was  in  the 
possession  of  Haggin  and  Tevis,  who  had 
been  receiving  the  rents  and  profits,  and  in 
their  actual  use,  for  five  or  six  years ;  that  the 
mortgage  he  had  given  for  $&l,000  was  on 
recora  in  the  proper  office ;  that  the  forecloa- 
ure  proceedings  were  of  record  in  the  court; 
that  all  the  judgments  under  which  hie 
property  was  sold  were  open  and  notorious, 
and  required  only  an  attorney  or  person  of 
ordinary  capacity  to  examine  them  to  know 
their  existence,  and  that  if  his  story,  as  now 
stated,  of  the  imposition  of  the  parties  upon 
him  were  true,  he  must  have  known  of  that 
fraud,  and  could  easily  have  ascertained 
about  it,  there  being  no  aifficulty  in  examin- 
ing into  the  facts,  and  in  obtaining  hit 
knowledge  of  whether  he  was  bound  by  the 
proceedings. 

We  take  it  for  granted,  then,  that  in  1801^ 
the  plaintiff  had  so  far  recovered  his  mental 
faculties  as  to  be  aware  of  the  fact  that  all  of 
his  property  had  passed  from  him,  and  was 
in  tne  possession  of  the  defendants.  This, 
of  course,  brought  to  his  knowledge  the  fact 
that  it  was  all  done  by  fraudulent  means,  if 
the  story  told  in  his  bill  is  true.  It  was 
therefore  his  duty  to  at  once  institute  pro- 
ceedings to  correct  the  wrong  done  him,  and 
the  fact  that  one  lawyer  to  whom  he  applied 
had  already  been  retained  by  the  defenoants, 
instead  of  being  a  reason  for  not  proceeding 
in  the  matter,  was  a  clear  intimation  to  him 
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thkt  the  defendant*  expected  to  contest  bit  brought,  or  indeed  aft«r  he  bad  employed 

right,   itietead  of    conceding  Et,  and    thnt  ft  counsel. 

was  time  he  should  asecit  that  rigliC  in  a  It  is  a  part  of  this  general  doctrine,  that 

court  of  Justice.  to  avoid  the  lapse  oi  time  or  Statute  of 

This  priDcipal  note  and  mortgage  were  Limitation,  the  fraud  must  have  been  one 
axecuted  in  185B.  The  deiendants  foreclosed  which  was  concealed  from  the  plaintiff  bj 
and  got  possession  of  the  property  in  1863.  the  defendant,  or  which  was  of  such  a  chat- 
The  present  suit  was  brought  in  1881,  acter  as  necessarllv  implied  concealment, 
twentj-two  yeara  after  the  foreclosure  pro-  Neither  of  these  principles  can  apply  to  the 
ceedings,  and  after  the  possession  by  the  de-  defendants  in  this  case.  The  acts  which 
fendants,  everything  shout  it  being  notorious  constituted  the  fraud  ss  alleged  in  the  bill 
Uid  open  to  be  known  to  anybody.  And  il  were  open  and  public  acts.  The  note  and 
fre  can  suppose  that  the  plaintlB'a  mental  the  mortgage  were  recorded  In  the  proper 
life  was  a  blank  up  to  1869,  there  are  still  public  office  of  the  proper  county.  The 
fifteen  years  of  silence  and  inaction  and  lacbee  possession  of  defendants  was  obtained  by 
unaccounted  for.  It  is  obvious  that  at  thai  Judicial  proceedings  which  were  open  to 
time  he  bad  sufflcient  knowledge  to  under-  everybody'a  examination,  and  which  were 
Stand  that  his  property  bad  passed  froro  him ;  probably  well  known  in  the  entire  commu- 
that  it  was  In  the  possession  of  the  defendants ;  nity.  The  very  circumstance  that  in  1869  the 
that  it  was  claimed  that  the  transfer  was  ob-  plaintiff  consulted  a  lawyer  upon  this  sub- 
't&ined  under  judicial  proceedings,  and  that  ject,  shows  that  he  was  aware  of  the  fact  that 
Ite  must  have  known  that  these  proceedings  defendants  were  contesting  his  rights  to  the 
irere  opea  to  investigation ;  and  yet  from  that  property,  and  ^at,  if  he  had  made  any  in- 
time  up  to  1884,  a  period  of  fifteen  years,  no  Jjuiry  at  all,  be  must  have  known  of  the 
movement  was  made  to  subject  the  parties  to  proceedings  on  which  they  rested  their  title, 
lecal  proceedings  for  relief  against  the  frauds  Under  all  the  circumstances  of  Uie  case, 
»nd  impositions  that  had  beun  practised  upon  we  are  satisfied  tliat  the  twojudges  who  held 
iiim.  the  circuit  court  were  justified  in  sustaining 

No  hindrance  Is  suggested  during  all  this  the  demurrer  to  the  bill.    The  dttrtt  it  tAm- 

ti'ite  to  any  action  by  him.    The  sole  reasOD  fiTe  a^natd, 

sivcn  is  that,  because  he  could  not  get  TSi.  

Bcatty,   he  could  not  get  any  other  lawyer 

himfn  ^^iolf'o?  the^facte  h'^neeTdl  and  "^oi  m^^RnYSR^?§^'^i^',"^ 

this   deSaration   is  made  in  ths  face  of  the  ^^^^li^f^    W,^?„^-           ' 

fact  that  every  step  on  which  the  defendants  *"  ^■'  ■^'^*-  *"  ^^• 

had  to  rely  were  mortgages,   duly  recorded  ■utttt  idti  ijTo-c-n" 

ludgtnenta  rendered  in  open  court,  sales  msde  WILLARD  FISKE   wr  At> 

In  public   and  actual  possession  for  twenty-  „ 

two  years  of  the  property  in  controversy.  (See  3.  C.  Eeporter-i  ed.  1S*-2U.) 

We  do  not  need  to  rely  eiclusively  on  the  n.       *..^..       j^     .        .-        n 

Btatut*  of  Limitations  of  the  Stato  of  Cali-  R^'^  ^ 'tnU  d^,ion-ftd<^l  qu^t,on-(hr. 


fomia,   which  makes  five  years  the  longest 
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period  allowed  for  bringing  suit  in  cos4  of  ''f'  "  ^^T^^T^^f,      "^f  ?""£ 

this  kind.     It  Is  sufficient  to  soy  that  as   a  "-^  ^™  yo^" ^^SkraCorMa-propu  to  U 

wurt  of  equity  isgovemed  by  tl«i  analogies  T?  "^i^S  f  P""'^?™^/'  J?  '^ 

of  the  sSute'of  fimitatious^  of  a  coui?  of  £"^^-^'^■21'"^'^'*"-^'^'''^''^ 

law,  and  as  the  obiect  of   this  suit  is  to  do  Statt-^acad4  of  uit  o/laniU. 

^lil*°^L^      f'*'*1™^''V'"''?^'"^'^;■  ^    mi.  court,  m  reviewing  a  aedMon  or  »«ata 

recover  possession  of  rea    estate,  and  as  t&e  court,  can  only  oomUderfedetal  quertlona. 

plamtlir  Is   equally    guilty    of   the    laches  ^    Tbe<tecislon  of  the  New  York  Court  or  Appeals 

which  a  court  of  equity  regards  in  the  same  tbatComeU  0nlver,ltr  had  no  power  to  ti^ 

■pint  It  does  the  Statute  of  Limitation,  this  holdanymore  propenytban  13,000.000.  and  that 

imciplalned  delay,  alter  the  plaintiff  had  re-  the  husband,  helra  and  nort  of  Itio  of  Hra.Flike 

covered  whatever  mental   capacity   ho   now  could  avail  tbemselvea  In  tlil«  case  of  the  fact 

has,  must  stand  as  a  sufficient  bar  to  the  sue-  that  the  UDlverslty  at  ber  death  held  property  up 

oessful  prosecution  of  this  suit.  to  the  prescribed  limit.— does  not  Involve  any 

Even  the  principle  of   a    court  of  equity,  federal  Question,  but  depends  on  the  ohartor  of 

that  time   does  not  begin  to   run  against    a  theUoiveralty  and  the  state  law,  and  such  ded»- 

party  on  whom  a  frauj  has  been   committed  ""■ "  blndlntr  on  this  eourL 

until  that  fraud  has  been  discovered,  can  do  ^    This  court  is  also  bound  by  th«  flodlngi  of  tha 

the  plaintiff    no  good  in  the   present  case  New  York  Supreme  Court  and  Court  of  Appeals 

That  he  knew  about  the  fraud,  if  there  was  th.lthe  property  of  Cornell  Univeralty  exceeded 

eue,   In  186g,   when  he  applied  to  Beatty,  ,  •^?":            _      „      ...  ..u                 .^ 

who  refused  to  take  bis  case ;  and  that  the  *■  .f'^f.^l^^CZ^^^^^III^Si^ 

facta  out  of  which  he  was  bound  to  know  ^"1^,?!^^'^™''™^",? 

this  fraud,  if  his  bill  be  true,  existed,  were  ^Xom^nTs^p^S.^^irnXTb; 

open,  were  patent    and  could  not  fail  to  be  New  York  Act  of  Apr.  10, 1888,  beluB  the  same 

discovered  by  anv  sort  of  inquiry  or  inves-  previously  donated  by  the  Act  of  Con^ren  of 

Ugation, — is  so  slear  that  there  is  no  room  for  jujy  £.  issi,  f or  a  oollere. 

the  doctrine  of   his  having  discovered  these  &.    under  nUd  Sfreement,  the  proflta  to  be  mada 

lacU  only  a  year  or  two  before  the  suit  was  by  Ui.  CO[iieU,a]tliouKlitobepttid  Intothestate 

U6  D.  S.  *t7 
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frrf  mirj.  were  no  portton  of  the  purchase  price 
of  (he  eurtp,  Imt  were  to  be  paid  in  by  him  as  his 
profits  end  to  be  received  by  the  State  as  a  sepa- 
xste  fond  to  be  the  property  of  the  Cornell  Uni- 
Torslty  and  to  be  known  as  the  **  Cornell  Endow- 
ment Fund,**  the  Income  of  which  was  to  be  paid 
to  the  UniTorslty  for  its  general  purposes. 

C  By  the  terms  of  the  agreement,  the  legal  title  to 
the  lands  located  by  Mr.  Cornell  under  the  scrip 
was  ▼ested  In  him,  on  his  receiving  the  patents 
therefor:  and  the  profits  realized  from  the  sale 
of  the  tends,  beyond  the  purchase  price,  were  a 
gift  by  him  personally  to  the  University,  and  not 
from  him  as  agent  of  the  State  or  of  the  United 
States. 

T.  The  State  became  the  custodian  of  such  profits, 
not  under  the  Act  of  CongresB,  but  under  the 
duty  it  assumed  to  take  care  of  the  fund  as  one 
bdonging  to  the  University,  and  to  appropriate 
the  income  to  its  general  purposes. 

8.  Hie  State  was  under  no  obligation  to  treat  as 
falling  within  the  provisions  of  the  Act  of  Con- 
gress any  other  moneys  than  those  derived  from 
the  said  sale  of  such  scrip,  nor  any  moneys  de- 
rived from  the  sale  of  the  lands  which  Mr.  Opr- 
nell,  the  purchaser  of  the  scrip,  should  locate  and 
receive  patents  for. 

8.  Such  Act  of  Congress  was  not  violated  in  the 
transaction  between  the  State  and  Mr.  Cornell, 
and  the  moneys  and  property  derived  from  the 
nleof  the  lands  by  the  latter  formed  part  of  the 
$8,000,000  of  property  held  by  the  University. 

[No.  1224.] 

Argued  April  8,  9,  1890,    Decided  May  19, 

1890. 

rr  ERROR  to  the  Supreme  Court;  of  the 
State  of  New  York  to  review  the  ]ud(aneDt 
of  said  court  entered  Dec.  12, 1888,  establish- 
ing as  ha  ludgmentUie  judgment  of  the  Court 
of  Appeals  oi  New  York  rendered  Nov.  27, 
1888,  uBrming  the  iudgment  of  the  said  Su- 
preme Court  entered  Dec.  14,  1887,  reversing 
the  sorrofiate's  decree  and  adjudging  that  at 
the  time  of  the  death  of  Jennie  McGraw  Fiske 
the  Cornel]  University  had  already  reached  the 
limit  of  property  prescribed  by  its  charter  and 
^as  not  entitled  to  and  could  not  take  or  hold 
any  of  the  property  devised  or  bequeathed  to 
it  by  her  last  will  and  testament,  and  had  no 
right,  title  or  interest  in  or  to  the  same;  and 
that,  at  her  decease,  the  legal  right  and  title  in 
and  to  all  of  the  property  so  devised  and  be- 
queated  by  her  to  the  Cornell  University  passed 
to  and  vested  in  the  appellants  according  to 
tbeir  several  rights  therein.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meetre,  Edwin  Coantr^aiian»  Geo.  F. 
Edmnnds  and  Samuel  D,  BaUiday,  for  plain- 
tiffs in  error: 

The  state  appellate  courts  erred  in  holding 
that  such  portion  of  the  avails  and  profits  of 
the  sales  of  land  scrip,  under  the  Cornell  con- 
tract with  the  State,  as  were  included  in  what 
is  known  as  the  "  Cornell  Endowment  Fund," 
was  not  a  part  of  the  trust  fund  created  by  the 
Act  of  Congress,  and  was  not  controlled  and 
regulated  by  the  provisions  of  the  Federal  Stat- 
ute. 

The  capacity  of  the  United  States  to  contract 
Is  co-extensive  with  the  duties  and  powers  of 

government.    Every  contract  which  subserves 
le  performance  of  a  duty  may  be  rightfully 


UnUed  Statee  ▼.  Mauriee,  3  BrodL  96^  109, 
110;  United 8tate$T.  Tingey,  80  U.  8. 0  PH.  114 
(8:66);  United  8tate$  ▼.  Bradley,  85  U.  8.  10 
Pet.  848  (9: 448);  United  StaUe  t.  Eodmm,  77 U. 
S.  10  Wall.  895, 407(19: 937, 940);  United 8tate$ 
▼.  Linn,  40  U.  S.  15  Pet.  290,  811  aO:  742, 750). 

The  same  principle,  in  all  its  plenitude,  ap- 
plies to  the  State. 

Danolde  ▼.  8taU,  89  N.  Y.  87, 44;  Pl»pl$  t. 
Stephen;  71  N.  Y.  527;  McMaeter  ▼.  SteUe,  108 
N.  Y.  542. 

The  grant  by  the  United  Statea  to  the  State 
upon  conditions,  and  the  acceptance  of  the  grant 
by  the  State,  constituted  a  contract  binding 
upon  the  State. 

McGehee  v.  Mathie,  71  U.  8. 4  Wall  148. 155 
a8:  814, 818);  Chicago  db  N,  W.R  Co.  ▼•  Audi- 
tar- General,  58  Mich.  79, 91. 

The  contract  created  a  trust,  aettlng^  apart  a 
permanent  fund  for  educational  purposes. 

Baring  v.  Dabn^,  86  U.  S.  19  Wall.  1,  9  (23: 
90,  94);  Su>ann  v.  Lindeey,  70  Ala.  520. 

Trusts  so  declared  correspond  to  those  be- 
tween todividuals,  and  the  same  remedies  will 
apoly. 

Sinking  Fund  Oomn.  t.  Walker,  6  How. 
(Miss.)  148, 184;  1  Perry,  Trusts,  §  80. 

Everyone  competent  to  enter  into  a  contract, 
or  to  deal  with  the  legal  title  to  property,  may 
vest  it  in  trustees  for  the  purpose  of  carrying 
out  his  inteotion. 

1  Perry,  Trusts,  5§  28.  287;  EguitabU  TruH 
Co.  V.  Iteher,  106  111.  189. 

Congress  may  grant  public  lands  for  educ^ 
tional  purposes  upon  such  terms  and  condi- 
tions as  that  body  may  choose  to  insert  in  the 
grant. 

United  Statee  t.  EaU,  98  U.  8.  857, 858  (25: 
184,  185). 

The  State  has  a  legal  capacity  to  take  and 
execute  trusts  for  every  purpose. 

1  Perry.  Trusts,  §§  A,  41;  Mclhnogh  t.  Mu/r^ 
doeh,  56  U.  S.  15  How.  867,  415  (14:  782,  758); 
Miiford  v.  Reynolde,  1  Phill.  (Ch.)  185, 194. 

The  trust,  irrespective  of  the  Act  of  CVmgress, 
would  be  sustained  as  valid  in  the  courts  ox 
Eugland  and  the  United  States. 

OdeU  ▼.  Odea,  10  Allen,  1,  and  cases  dted; 
Perin  v.  Carey,  65  U.  S.  24  How.  466  (26: 701); 
Vidal  ▼.  Qirard,  43  U.  S.  2  How.  127  (Xl:  205); 
Magdalen  Coflege  ▼.  Atty-Oen,  6  H.  L.  Cas.  189; 
PhilpoU  V.  St.  Oeorg^e  Hoepital,  6  H.  L.  Cas. 
338. 

The  courts  will  enforce  the  provisions  of  the 
trust  according  to  law  and  the  terms  of  the 
trust. 

2  Perry,  Trusts,  §  707.  and  cases  cited;  Bar- 
num  V.  Baltimore,  62  Md.  277, 298, 299;  Ptopli 
V.  Canal  Board,  56  N.  Y.  890;  2  Dillon,  Mun. 
Corp.  §S  567,  909,  and  cases  cited. 

The  legal  title  to  the  trust  property  ?ested, 
under  the  grant,  in  the  State,  as  trustee,  for  the 
particular  purpose  specified. 

Seliulmberg  v.  Harriman,  88  U.  8.21  WalL 
44. 60  (22:551. 554);  Leavenworth,  L.  db  O.  R.  Co, 
V.  United  States,  92  U.  8.  788, 741  (28: 684, 687); 
Missouri,  K,  d  T,  R,  Co,  t.  Kansas  Foe,  R.  Co, 
97  U.  S.  491,  496  (24: 1095. 1096);  St.  Josnh  S 
D,  a  R,  Co.  Y.  Baldwin,  108  U.  8.  426, 429  (26: 
578, 579);  Wood  v.  Burlington  d  M.  R.  R,  Co. 
104  U.  8. 829. 882  (26: 772.  778);  Van  Ww*  v. 
Knerals,  106  U.  S.  860. 865(27:201. 202);  Wr^ 
v.  Roseberry,  121  U.  S.  488, 500  (80: 1089, 1041); 
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Rutherford  ▼.  QreeM,  15  U.  8.  2  Wheat.  196(4: 
218). 

A  legislatiTe  grant  operates  as  a  law  as  well 
as  a  transfer  of  the  property. 

8i,  Paul,  M.  d  M.  R.  Co.  i.  Qreerihalgh,  26 
Fed.  Rep.  668. 

Both  in  respect  to  real  and  personal  property, 
a  trustee  to  receive,  manage  and  disburse  is  the 
owner  of  the  property. 

1  Perry,  Trusts,  §  805;  Harris  y.  American 
BibU  8oe.  2  Abb.  App.  Dec.  820;  Bremter  y. 
Striker,  2  N.  Y.  19, 81;  Hathawayv,  Hathaway, 
87  Hun,  265;  L^gett  y.  Perkins,  2  N.  Y.  297. 
805;  Adams y.  Perry^49  N.  Y.  487,  497;  Marx 
▼.  McOlynn,  88  N.  Y.  875,  876;  Goodrich  y. 
Miluavkee,  24  Wis.  422, 481;  Devin  y.  Hender- 
shoot,  82  Iowa,  194;  Neilson  y.  Lamw,  58  U.  S. 

12  How.  98,  107  (18:  909,  918);  Culbertson  y. 
WiUfeek  Go.  127  U.  8.  827  (82: 184);  Western  R. 
Co.  y.  Nolan,  48  N.  Y.  518,  517;  Bennett  y.  Oar- 
lock, 79  N.  Y.  802:  Bramhall  y.  Ferris,  14  N.  Y. 
46;  Donovan  y.  Van  De  Mark,  78  N.  Y.  244; 
Woodward  y.  James,  115  N.  Y.  346.  856,  857; 

JSatofre  y.  Bumham,  17  N.  Y.  569,  570. 

Title  to  fund  must  forever  remain  in  trustee. 

Equitable  Trust  Co.  v.  Fisher,  106  III.  195;  2 

Perry,  Trusts,  g  602,  note  g,  and  cases  cited; 

Barber  Y.  Cary,\\  N.Y.  897;  Kissam  y.  Dierkes, 

40  N.  Y.  602. 

The  duties  and  powers  of  trustees  cannot  be 
^elenited  to  others. 

1  Perry,  Trusts,  §g  287,402,  and  cases  cited; 
Newton  y.  Bronson,  18  N.  Y.  587;  Oroter  v. 
Bale,  107  111.  638, 642;  Flower  v.  Elwood,  66  111. 
440, 449;  St.  Louis  v.  Priest,  88  Mo.  612. 

The  trustee,  after  accepting  office,  cannot  be 
Telieved  nor  discharged  without  the  consent  of 
all  the  parties  in  interest,  except  for  cause  and 
l)y  the  decree  of  a  competent  court. 

1  Perry,  Trusts,  gg  268,  274,  401,  and  cases 
<rfted;  Di^endorfy.  Spraker,  10  N.  Y.  246, 250; 
Thatcher  y.  Candee,  4  Abb.  App.  Dec.  887; 
Oruger  y.  HaUiday,  11  Paige,  814,  819,  5  N.  Y. 
Oh.  L.  ed.  148,  149;  Brennan  v.  Willson,  71 K 
Y.  502,  506. 

The  trustee  cannot,  when  the  trust  is  created 
for  a  specific  purpose,  divert  the  property  from 
the  appointea  purpose. 

1  Perry,  Trusts,  §  886,  note  a,  and  cases  cited; 
Dunham  y.  Milhous,  70  Ala.  596;  Loring  y. 
Brodie^  184  Mass.  458,  459;  Isham  v.  Delaware, 
L.  d  W.  R  Co.  11  K  J.  Eq.  227;  Lee  v. 
Horton,  104  N.  Y.  541, 542;  Wetmore  v.  Porter, 

13  N.  Y.  77. 

The  subject  of  the  trust  cannot  be  used  for 
another  and  forelfrn  purpose  without  the  con- 
sent of  the  party  for  whose  benefit  it  was  cre- 
ated. 

Story  Y.  New  York  E.  R.  Co.  90  N.  Y.  124, 
167;  Watertown  v.  Cowen,  4  Paige.  510, 8  N.  Y. 
Ch.  L.  ed.  686;  Hunter  v.  Sandy  Hill,  6  Hill, 
407,  412;  Adams  v.  Saratoga  R.  Co.W  Barb. 
414,  450;  Barclay  v.  Hmtell,  81  U.  8.  6  Pet.  498 
(8:  477);  Warren  v.  Lyons.  22  Iowa,  851; 
EtUman  y.  McWiUiams,  70  Cal.  449. 

The  right  of  the  beneficiary  to  the  income 
may  be  so  limited  by  the  terms  of  the  trust  that 
his  creditors  cannot  reach  it. 

Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170;  Nichols  y.  Eaton,  91  U.  8.  716  (28:  254); 
Byde  y.  Woods,  94  U.  8.  528  (24:  264);  Wetmore 
f.  Truslow,  51  N.  Y.  888;  Locke  y.  Mabbett,  8 
Abb.  App.  Dec  69. 
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The  courts  have  no  power  to  destroy  or  im- 
pair a  valid  trust  nor  to  authorize  the  fund  ta 
De  alienated  or  diverted  from  its  proper  purpose 
or  custody. 

Douglas  v.  Crvger,  80  N.  Y.  15;  Jjent  y. 
Howard,  89  N.  Y.  171,  181;  Harvard  College  y. 
Society,  8  Gray,  280.  801;  Inches  v.  HiU,  106 
Mass.  575,  578;  Taylor  y.  Huber,  18  Ohio  St 
288;  Bowditch  y.  Andrew,  8  Allen,  889,  841; 
Smith  V.  Harrington^  4  Allen,  566;  Short  y. 
Wilson,  18  Johns.  88. 

An  Act  of  the  Legislature  would  be  InefFeet* 
ual  to  terminate  the  trust. 

Stone  Y,  Framingham,  109  Mass.  803;  Swann- 
Y.  Lindsey,  70  Ala.  507,  521;  Baring  y.  Dabney,, 
86  U.  8.  19  Wall.  1,  9  (22:  90.  94). 

IThe  United  8tates,  as  donor,  cannot  revoke 
the  trust  or  resume  the  title  to,  or  control  of,  the 
fund,  without  the  consent  of  all  the  parties  in 
interest,  except  for  a  forfeiture  of  conditions  ia 
the  grant. 

1  Perry,  Trusts,  %  104,  and  cases  cited;  Oit-^ 
Christ  y.  Stevenson,  9  Barb.  9,  15;  Isham  y. 
Delaware,  L.  A  W.  R.  Co.  11  N.  J.  Eq.  227; 
Adams  v.  Saratoga  R  Co.  11  Barb.  414,  460; 
Cincinnati  v.  White,  81  U.  8.  6  Pet.  482 
(8:  45H);  Van  Wyck  y.  Knevals,  106  U.  8.  860 
(27:  201). 

Nor  can  the  trustee,  by  any  act  of  his  own, 
devest  himself  of  or  convey  away  the  legal  title 
to  the  fund,  particularly  to  persons  naving 
knowledge  or  notice  of  the  trust. 

Reid  V.  Bank  of  MobUe,  70  Ala.  199;  Swann 
V.  Lindsey,  Id.  507,  521;  />«  v.  Horton,  104  N^ 
Y.  451;  Wetmore  v.  Porter,  92  N.  Y.  77; 
Stockton  V.  Newark,  42  N.  J.  Eq.  581;  Pierce  y. 
Weaver,  65  Tex.  45;  DeoboldY,  Opperman,  2L. 
R.  A.  644,  m  N.  Y.  582,  538;  Garner  y.  Ger^ 
mania  L.  Ins.  Co.  1  L.  K  JL  256,  110  N.  Y. 
266,  270;  Brennan  v.  Willson,  71  N.  Y.  502; 
Litchfield  v.  Parker,  64  K.  H.  448;  Hoadley  ▼• 
San  Francisco,  124  U.  8.  640  (Zl:  554). 

Any  conveyance  or  disposition  of  the  fund, 
in  violation  of  the  terms  of  the  trust,  would  be 
nuonitory  and  ineffectual  to  pass  the  title. 

Famsworth  v.  Minnesota  db  P.  R  Oo.  92  U. 
8.  50,  65  (28:  530,  585);  Bwann  y.  Miller,  83 
Ala.  580. 

Whoever  receives  property  knowing  that  it 
is  the  subject  of  a  trust,  and  has  been  trans- 
ferred by  the  trustee  in  violation  of  his  duty  or 
power,  takes  it  subject  to  the  right  not  only  of 
the  cestui  que  trust,  but  also  of  the  trustee,  to 
reclaim  possession  or  to  recover  for  its  conver- 
sion. 

Wetmore  y.  Porter,  92  N.  Y.  77;  Dow  y. 
Berry,  18  Fed.  Rep.  121;  Smith  v.  Bowen,  85  N. 
Y.  83;  Zimmerman  v.  Rinkle,  108  N.  Y.  282. 

Property  once  charged  with  a  valid  trust  will 
be  followed  in  equity  into  whosesoever  handa 
it  comes,  and  he  will  be  charced  with  the  exe- 
cution of  the  trust,  unless  he  u  a  purchaser  for 
value,  and  without  notice. 

1  Perry,  TrusU,  ^g  38,  334,  and  cases  dted. 

Every  sale  or  transfer  of  property,  in  breach 
or  contravention  of  a  trust,  is  void. 

Oruger  v.  Jones,  18  Barb.  467;  Douglas  v. 
Oruger,  80  N.  Y.  15,  19. 

Where  one  party  has  acquired  the  legal  title 
to  property  to  which  another  has  a  better  right, 
a  court  of  equity  will  convert  him  into  a  trustee 
of  the  true  owner. 

Johnson  y.  Towsiey,  80  U.  8.  18  Wall.  72.  85 
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mi  485,  48e);  Undsejf  ▼.  J^aiMf,  67  U.  a  8 
Black,  554  (17:  265);  Southern  Pac.  R.  Co.  ▼. 
JhOl,  23  Fed.  Rep.  490,  498;  Winona  <!b  St,  R 
Jt.  Oo.y.  StPaul  d  S.  C.R  Co.2Q  Minn.179, 183. 

The  officers  of  the  government  are  the  agents 
of  the  law.  They  cannot  act  beyond  its  pro* 
TisiooSy  nor  make  compromises  not  sanctioned 
by  It. 

Ounningham  ▼.  Aahley,  55  U.  S.  14  How.  888 
(14:  467);  WMU  ▼.  Douglas,  71  Cal.  116. 

The  State,  In  its  contracts,  must  abide  by  the 
rules  which  govem  the  rights  of  private  citizens 
contracting. 

FiBople  ▼.  StfpheM,  71  N.  T.  527,  549,  550; 
Dancidi  y.  State,  89  N.  Y.  87,  44;  McMaeter  y. 
BtaU,  108  N.  Y.  543,  555. 

The  University  assumed  the  liability  of  Mr. 
Cornell  for  the  unpaid  purchase  price  of  the 
scrip.  This  indebiedness  roust  be  deducted 
from  the  value  of  the  property  in  determining 
whether  the  University  holds  in  excess  over  the 
limitation  clause  in  the  charter. 

Wetm<^  y.  Parker,  53  N.  Y.  451;  Chamber- 
lain  y.  Chamberlain,  48  N.  Y.  425. 

Legislative  grants  must  be  construed  so  as  to 
give  effect  to  the  intention  of  the  grantor,  but 
strictly  against  the  grantee;  and  if  the  language 
if  ambiguous,  nothing  passes  bv  implication. 

LeavenieortA,  L,  dt  Q,  R.  Co.  v.  United 
etaiee,  93  U.  8.  738, 740(23:  634, 637);  Dubuque 
d  P.  R.  Co.  y.  Litdtfeld,  64  U.  8.  23  How.  66. 
88  (16:  500,  509);  Charlee  River  Bridge  v. 
Warren  Bridge,  36  U.  8.  11  Pet  421,  545 
(9:  774,  828);  Slidell  v.  Orandjean,  111  U.  8. 
418,  437,  438  (28:  821,  829,  880). 

If  the  title  granted  was  not  in  the  grantor  at 
the  time  of  the  grant,  no  estate  passes  to  the 
grantee. 

Riee  v.  Minnesota  db  N,  W.  B:  Co,  66  U.  8. 
1  Black,  859,  374(17:  147,  161);  Doe  v.  Finn, 
34  U.  8. 11  Wheat.  880,  884(6:  500,  501);  Pblk 
y.  Wendal,  13  U.  8.  9  Cranch,  87,  101 
<8:  665,  670),  18  U.  8.  5  Wheat.  293,  803 
(5:  93,  94);  Jaekeon  v.  Lawton,  10  Johns.  28. 

Neither  the  State  nor  the  United  States  is 
precluded  by  lapse  of  time  from  asserting  the 
Inie  and  legal  title  to  all  the  property. 

United  States  v.  Hoar,  2  Mason,  811 ; 
Bwearingen  v.  United  States,  11  Gill  &  J.  873; 
PeopU  y.  Gilbert,  18  Johns.  227;  United  States 
y.  White,  2  Hill,  59;  BurbankY.  Fay,  65  K  Y. 
57;  United  States  y.  Beebe,  127  U.  8.  838 
(83:  131). 

This  is  an  executory  trust  in  the  State,  as 
trustee 

WoodY,  Bumham,  6  Paijre,  518,  8  N.  Y.  Ch. 
L.  ed.  1084,  36  Wend.  Id;  1  Perry,  Trusts, 
%  359,  and  cases  cited. 

The  State  has  a  direct  beneficial  interest  in 
the  proper  administration  of  the  trust. 

Home  of  Friendless  v.  Rouse,  75  U.  8. 8  Wall. 
480,  487(19:  495,  497);  Was/iington  University 
T.  Rouse,  75  U.  8.  8  Wall.  440  (19:  499);  Vin- 
eennes  University  v.  Indiana,  55  U.  8. 14  How. 
269,  274  (14:  416,  418). 

Congress  could  not  repeal  the  Act  of  1862,  so 
as  to  devest  the  interest  of  the  State,  without  its 
couseot,  after  it  had  accepted  the  trust. 

Terrett  v.  Taylor,  13  U.  8.  9  Cranch.  48,  50 

(8:  650,  653);  Pawlet  v.    Clark,   13  U.   S.   9 

Cranch,  292,  832,  336  (8:  185.  749,  751);  Far- 

rington   v.    Tennessee^    95    U.    8.    679,    688 

(S4:  558,  559). 


I     The  Act  cannot  be  repealed,  where  the  grant 
is  founded  on  a  consideration. 

Fletcher  y.  Peek,  10  U.  8.  6  Cranch,  87, 185 
(8:  162.  177):  Curran  y.  Arkansas,  66  U.  8.  16 
How.  804  (14:  705);  VonHoffman  y.  Quinqf,  71 
U.  8.  4  Wall.  5»5(18:  408);  Baring  y^  Dabney, 
86  U.  8.  19  Wall.  1,  10  (22:  90,  95;. 

The  clause  in  the  charter  conferring  the  right 
to  the  income  from  the  trust  fund  cannot  be 
replied  without  the  concurrence  of  the  Uni- 
versity. 

Dartmouth  CoUege  y.  Woodioard,Vt  U.  8.  4 
Wheat.  518  (4:  629);  Woodruffs.  TrapnaU,  51 
U.  8. 10  How.  190(13:  583);  Curran  y,  Arkan- 
sas, 56  U.S.  15  How.  804(14:  705);  State  Bank 
V.  Knoop,  57  U.  8.  16  How.  369  (14:  977); 
Dodge  v.  Woolsey,  59  U.  8.  18  How.  831 
(15:  401);  Jefferson  Branch  Bank  y.  SkeUy,  66 
U.  8.  1  Black,  486  (17:  118);  Carondelet  C.  d 
JVae.  Co.  V.  Tedeseo,  87  La.  Ann.  100;  Stats 
Board  of  Assessors  v.  Morris  dl  17.  iSL  Cb.  49  N. 
J.  L.  198. 

Messrs,  Esek  Cowan*  S.  S.  GhreMry,  O. 
F.  Comstock,  James  S.  Harlan,  WtUiam  M, 
Booth  and  John  Q,  Sears,  for  defendants  in 
error: 

In  the  proceedings  below,  Cornell  University 
did  not  claim  any  right,  title  or  immunity 
under  any  statute  of  the  United  States. 

Montgomery  v.  Her}iande8,  25  U.  8.  18 
Wheat.  182  (6:  576);  Menard  v.  Aspasia,  80  U. 
8.  5  Pet  517(8:  211);  Bowman  v.  Chicago  db  N. 
W,  R,  Co,  115  U.  8.  611  (29:  502). 

Where  the  decision  of  the  state  court  Is  In 
favor  of  a  right  or  title  under  a  federal  statute, 
etc.,  neither  party  can  appeal  to  this  court. 

Commonwealth  Bank  v.  Oriffith,  89  U.  8.  14 
Pet.  56(10:  852);  Burke  v.  Gaines,  60  U.  a  19 
How.  888  (15:  655);  Ryan  v.  Thomas,  71  U.  8. 
4  Wall.  603  (18:  460). 

The  Statute  gives  a  party  no  appeal  on  ac- 
count of  the  denial  of  another's  title. 

Long  V.  Converse,  91  U.  8.  105  (28:  288); 
MUUr  V.  National  Bank,  106  U.  8.  642 
(27:  289);  Henderson  v.  Tennessee,  51  U.  8.  10 
How.  811  (18:  434);  Owings  v.  Norwood,  9  U. 
8.  5  Cranch,  344  (8;  120). 

An  appeal  will  not  lie  if  this  court  can  see 
that  the  decision  of  the  court  below  was,  or  may 
have  been,  placed  upon  some  ground  which  did 
not  involve  the  construction  of  the  Federal 
Constitution,  treaty  or  Statute. 

Ocean  Ins,  Co.  v.  Polleyt,  38  U.  a  18  Pfet  157 
(10:  105);  Steines  v.  Franklin  County,  81 U.  8. 
14  WaU.  15  (20:  846);  Kennebee  dP.ROo.y, 
PorUand  d  K.  R.  Co.  ^l  \5.  8.  14  WalL  28 
(20:  850). 

As  where  the  state  court  certified  that  the 
validity  of  a  state  statute  was  drawn  in  ques- 
tion, as  repugnant  to  the  Federal  Constitution, 
and  this  court  decided  that  only  the  construc- 
tion of  the  Statute  was  involved. 

Commercial  Bank  v.  Buckingham,  46  U.  8. 5 
How.  817  (12:  169);  LawlerY.  If aU«r,  65  U.& 
14  How.  149  (14:  864). 

The  ownership  of  the  entire  Income,  in  per- 
petuity, necessarily  involves  the  ownership  of 
the  fund  that  produces  it.  And  it  makes  no 
difference  whether  the  gift  or  grant  of  the  in- 
come is  directly  to  the  beneficiary  or  to  truaieei 
for  his  benefit. 

J/aig  V.  Swiney,  1  Sim.  &Stu.  489;  Adamsem 
V.  Armitage,  19  Yes.  Jr.  418;  Page  v.  Leaping- 
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^fiell,  18  Yes.  Jr.  408;  Haion  v.  Methodist  Epis- 
^€opal  Cttureh,  27   N.  J.  Eq.   47;  Chilidc  ▼. 
Ovlick,  27  N.  J.  Eq.  498;  McMichael  v.  Uunt. 
«  N.  C.  844;  Fox  ▼.  Carr,  16  Hud,  666. 

Mr,  Juitiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  which  originated  in  the 
Surrogate's  Court  of  tne  County  of  Tompkins, 
In  the  State  of  New  York.  John  McGraw,  a 
resident  of  Ithaca,  in  that  county,  died  May  4, 
1877,  leaving  as  his  only  child  and  heir  Jennie 
McGraw,  who,  on  the  14th  of  July,  1880.  at 
Berlin,  Germany,  intermarried  with  Willard 
Fiske,  and  died  September  80,  1881,  at  Ithaca, 
her  place  of  residence,  after  reaching  the  age 
of  41,  without  i^sue,  leaving  her  husband  sur- 
vi7ing  her.  John  McGraw  left  a  last  will  and 
testament,  which  was  duly  admitted  to  probate 
bv  the  surrogate  of  Tompkins  County,  and 
01  which  his  daughter,  Jennie  McGraw,  and 
Douglass  Boardman,  and  the  survivor  of  them, 
were  made  sole  executors.  His  daughter,  Jen- 
nie McGraw  Fiske,  aUo  left  a  last  will  and  testa- 
ment, by  which  she  made  Douglass  Boardman 
her  sole  executor,  and  which  was  duly  proved 
and  admitted  to  probate  by  the  surro^te. 
f^zcepting  about  from  $180,000  to  $150,000 
in  value,  which  came  to  her  by  devise  and  be- 

Sliest  from  her  grandfather,  John  South  worth, 
16    title  to  the  estate  and  property  which 
formed  the  subject  of  disposition  by  her  will 
oame  through  the  will  of  her  father,  John  Me- 
^I'raw. 

On  the  8th  of  January,  1888.  after  due  cita- 
tion of  all  parties  interested,  there  was  a  Judi- 
-c^ial  settlement  of  the  accounts  of  Douglass 
^^ardman,  as  executor  of  Mrs.  Fiske's  estate, 
•^nd  a  decree  entered  by  the  surrogate  confirm- 
ft-xig  all  payments  theretofore  made  by  the  ex- 
-^cutor,  and  directing  the  balance  of  said  estate 
^o  be  paid  to  Cornell  University,  as  her  resid- 
mziary   legatee,  and   also  a  decree  settling  the 
^^ccounts  of  said  Boardman  as  surviving  ex- 
-^»:utor  of  John  McGraw,  and  transferring  the 
'balance  of  his  estate  to  the  estate  of  Mrs. 


On  the  6th  of  September,  1888,  on  the  peti- 
lon  of  Willard  Fiske,  as  her  surviving  hus- 
^band,  the  decree  settling  her  estate  was  opened 
Viy  the  surrogate,  and  he  was  permitted  to  be 
^^eard  with  liKe  effect  as  if  he  had  appeared  on 
'^he  Sth  of  January,  1883,  such  opening  being 
"Without  prejudice  to  payments  made  or  acts 
'^one  bv  the  executor  in  pursuance  of  her  will 
•9uid  of  said  decree,  but  leaving  the  validity 
«nd  effect  of  those  acta  and  the  rights  of  the  re- 
spective parties  therein  for  future  adjudication; 
^nd  on  the  24th  of  October,  1883,  a  similar  or- 
^er  was  made  opening  the  said  decree  of  settle- 
ment in  both  estates,  on  the  application  of  cer- 
tain persons  as  the  heirs  and  next  of  kin  of 
Mrs.    Fiske,  and  also  on  the  application  of 
certain  l^atees  and  devisees  under  John  Mc- 
Qraw's  will.    Proofs  were  taken,  the  case  was 
heard  by  the  surrogate  in  November,  1885,  snd 
on  the  25th  of  May,  1886,  he  made  and  filed 
.^        bis  findings  and  entered  his  decision  and  decree. 
*1        affirming  In  all  things  his  original  decrees  as  to 
the  two  estates.    On  the28d  of  June,  1886,  the 
leveral  contestants  made  and  eervedp  their  ex- 
ceptions to  his  findings,  and  duly  appealed  to 
the  sapreme  court  from  hii  decision  and  de- 
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cree.  They  also  requested  him  to  make  cer- 
tain findings  upon  questions  of  fact,  and  rulings 
upon  questions  of  law,  some  of  which  requests 
he  granted  and  some  of  which  he  refused,  and 
excepiions  were  taken  to  bis  refusals. 

The  controversy  in  the  case,  so  far  as  it  pre- 
sents itself  for  our  consideration,  is  between 
Cornell  University  on  the  one  side  and  the 
husband,  heirs-at-law  and  next  of  kin  of  Mrs. 
Fiske,  on  the  other  side.  It  was  provided  by 
section  5  of  the  charter  of  Cornell  University 
that  it  might  "hold  real  and  personal  property 
to  an  amount  not  exceeding  three  millions  of 
dollars  in  the  aggregate;"  and  the  material  ques- 
tion in  dispute  is  as  to  whether,  at  the  time  of 
the  death  of  Mrs.  Fiske,  on  the  80th  of  Sep- 
tember, 1881,  the  University  held  real  and  per- 
sonal property  to  the  amount  of  three  milliona 
of  dollars  in  the  aggregate. 

Of  the  findings  of  fact  made  by  the  surrogate 
the  following  are  the  only  ones  which  seem 
material  to  the  case  as  it  is  before  us: 

•'62.  The  Cornell  University  has  had  at  all 
times  since  its  incorporation,  and  now  has,  legal 
and  corporate  capacity  to  take  by  gift,  grantor 
devipe  real  property  in  the  States  of  Michigan, 
Wisconsin,  Iowa,  Minnesota,  Ohio,  Indiana, 
Kansas  and  New  Jersey,  and  such  is  the  law  in 
those  States  respectively  concerning  foreign 
corporations  like  the  University. 

"63.  The  Cornell  University  has  legal  capac- 
ity to  take,  and  did  take  by  devise,  aU  the  real 
Sroperty  the  title  to  which  was  in  Jennie  Mc- 
Iraw  Fiske  at  the  time  of  her  death,  under  her 
last  will  and  testament,  situate  in  the  States  of 
Michigan,  Wisconsin,  Iowa,  Ohio,  Indiana  and 
New  Jersey." 

*'66.  The  absolute  title  to  the  whole  of  the 
land  situated  in  New  Jersey  passed  under  the 
will  of  Mrs.  Fiske  to  Cornell  University." 

"75.  At  the  date  of  Mrs.  Fiske's  death,  Sep- 
tember 30,  1881,  Cornell  University  had,  held 
and  owned  real  and  personal  property  which  it  [isg 
derived  from  the  founder  and  other  friends  of 
the  University,  or  which  was  purchased  with 
funds  furnished  by  them  or  with  the  income  of 
such  funds,  and  which  property.  September 
80,  1881,  was  of  the  value  of  five  hundred  and 
ninety-eight  thousand  five  hundred  and  eighty- 
eight  and  tVv  dollars  ($598,588.65)  in  the  aggre- 
gate." Then  follows  a  description,  by  items, 
of  the  property  thus  held  and  owned  by  the 
University,  with  the  separate  value  of  each 
item,  as  of  September  80,  1881.  The  last  item 
is  as  follows:  "The  farm  and  grounds  on 
which  the  university  buildings  are  located, 
consisting  of  about  260  acres,  including  the 
buildings  and  reservoir.  $69,688.88." 

"98.  The  following  is  a  recapitulation  of  the 
findings  of  fact  relating  to  the  property  of  Cor- 
nell University,  viz.: 

"September  80, 1881,  Cornell  University  had, 
held  and  owned  the  property  derived  from  in- 
dividuals and  described  in  the  forgoing  75th 
finding  of  fact,  to  the  amount  and  value  of  not 
exceeding  $508,588.65  in  the  aggregate.  At 
the  snme  time  Cornell  University  had,  held  and 
owned  the  property  derived  from  the  Nation 
and  State  and  described  in  the  foregoing  find- 
intrs,  to  the  amount  and  value  of  not  exceeding 
$2,088,012.78  in  the  aggregate,  as  follows: 
western  land  contracts,  $489,884.23;  western 
lands,  $1,648,178.66;  total,  $2,088,012.78. 
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"But  under  and  Id  pursuauce  of  the  Cornell 
contract  of  August  4,  18Gtf.  the  whole  net  pro 
ceeds  of  the  avails  of  said  last-mentioned  prop 
erty,  being  the  proceeds  of  the  sale  of  said 
college  land  scrip  or  lands  located  therewith, 
was  at  that  time  due  or  payable  bj  Cornell 
University  to  the  State  of  New  York,  and  the 
total  amount  and  value  of  the  property  had, 
hM  and  owned  by  Cornell  University,  Sep- 
tember 80,  1881,  over  and  at>ove  its  obligations 
to  the  State  of  New  York,  as  defined  by  said 
contract,  was  1698,688.65. 

"At  that  time  Cornell  University  had,  held 
and  owned  the  right  to  '  the  income,  revenue 
and  avails  which  should  be  received  from  the 
investment  of  the  proceeds  of  the  sale  of  the 
lands  or  the  scrip  therefor^  or  any  part  thereof, 
granted  to  the  State  of  New  York  by  the  Act 
^Q]  of  Congress  entitled  "An  Act  Donating  Public 
Lands  to  the  Several  States  and  Territories 
Which  mav  Provide  Colleges  for  the  Benefit 
of  Agriculture  and  the  Mechanic  Arts/'  ap- 
proved July  2,  1862,'  which  right  to  said  'in- 
come, revenue  and  avails'  was  granted,  and  for 
a  valuable  consideration,  paid  by  Ezra  Cornell, 
was  contracted,  to  Cornell  University  by  sec- 
tion 6  of  its  charter.  The  right  to  the  income, 
etc.,  of  the  proceeds  of  said  sales,  September 
80,  1881,  extended  to  the  College  Land  Scrip 
Fund  and  Cornell  Endowment  Fund,  as  they 
then  existed,  and  to  all  the  proceeds  of  said 
sales  which  would,  or  might  come  to  said  funds 
1^  virtue  of  the  sale  to  Ezra  Cornell  of  said 
college  land  scrip  under  his  contract  of  August 
4,1866. 

"At  that  time  also  Cornell  University  had 
possession  of  the  Cornell  Endowment  Fund, 
and  the  State  of  New  York  had  possession  of 
the  College  Land  Scrip  Fund. 

"Tabular  Statement 

''Funds  derived  from  individuals, 

described  in  75th  finding  of  fact  $698,688  66 
"Funds  derived  from  Nation  and 

SUte: 

"Western  lands 1,648,178  66 

" Western  land  contracto 439,88422 

^'Cornell  Endowment  Fund 128,596  61 

"CoUege  Land  Scrip  Fund 478,402  87 

$3,288,600  91 

**  Making  the  total  funds  which  belonged  to 
Cornell  University.  September  30,  1881,  under 
section  5  of  its  charter,  $598,588.65;  and  the 
total  funds  already  realized  and  to  be  realized, 
only  the  right  to  the  income  of  which  at  that 
date  belonged  to  Cornell  University,  under  sec- 
tion 6,  was  $2,690,012.26. 

"94.  I  find  that  the  sum  of  all  the  property, 
real  and  personal,  which  the  said  Cornell  Uni- 
▼ersi^bad  taken  before  September  30tb,  1881, 
by  gilt,  grant,  devise  or  bequest,  did  not  exceed 
one  million  and  six  hundred  thousand  dollars." 

"95.  It  has  not  been  proved  nor  established 
that  the  property  of  the  Cornell  University, 
;7]  owned  and  held  by  it  on  the  80th  day  of  Sep- 
tember, 1881.  the  date  of  the  death  of  Jennie 
HcOraw  Fiske,  together  with  that  devised  and 
bequeathed  by  her  last  will  and  testament  to 
said  Univeraity,  exceeded  the  sum  of  three  mil- 
lions of  dollara." 

On  his  findings  of  fact  the  surrogate  decided 
snd  held  as  follows,  as  conclusions  of  law: 


"I  decide  and  hold,  as  conclusions  of  law, 
(hat  Douglass  Boardman,  as  executor  of  the 
last  will  and  testament  of  Jennie  McQraw  Fiske, 
deceased,  and  as  sole  surviving  executor  of 
John  McGraw,  deceased,  and  Cornell  Univer- 
sity, are  entitled  to  a  decree  directing — 

"(a)  That  the  accounts  of  Doug&ss  Board- 
man,  as  executor  of  Jennie  McQraw  Fiske,  de- 
ceased, and  as  sole  surviving  executor  of  John 
McGraw,  deceased,  filed  in  the  Tompkins  Coun- 
ty surrogate's  office  on  the  8th  day  of  January, 
1888,  be  and  in  all  respects  allowed,  and*  the 
decrees,  including  the  summary  statements 
therein  contained,  recorded  and  entered  upon 
said  accounts,  be  in  all  respects  ratified  and  af- 
firmed, including  all  payments  heretofore  made 
by  said  executor  to  Cornell  Univeraity. 

**{b)  That  the  said  executor  pay  over  to 
Cornell  University  the  sum  of  one  hundred 
forty-one  thousand  six  hundred  and  seventy- 
six  and  V%  dollars  ($141,676.72),  behog  the  bal- 
ance  on  hand  January  1,  1885,  and  ready  for 
distribution. 

"  (e)  And  adjudging  that  said  Cornell  Uni- 
versity is  the  owner  and  entitled  to  all  the  rest, 
residue  and  remainder  of  said  estate,  and  di- 
recting said  executor  to  pay  the  same,  when 
sold,  to  said  Cornell  Univeraity,  in  money,  or 
in  such  other  form,  or  at  such  other  time,  as 
may  be  mutually  agreed  upon  between  said 
Cornell  Universitv  and  said  executor." 

The  decree  of  toe  surronite  being  in  accord- 
ance with  his  findings  and  conclusions  of  law, 
the  husband  and  the  heirs-at-law  and  next  of 
kin  of  Mra.  Fiske  appealed  to  the  supreme 
court  of  the  State  of  New  York  from  the  whole 
of  the  decree,  the  appeal  being  taken  both  upon 
the  facts  and  upon  questions  of  law.  The  case 
was  heard  by  the  general  term  of  that  court, 
and  is  reported  in  45  Hun,  854.  Judge  Hardin, 
the  presiding  judge,  delivered  an  opinion,  fa 
which  Jttdffe  Follett  concurred,  and  Jtidge 
Merwin  also  delivered  a  concurring  opinion. 
The  three  judees  were  unanimous  in  reversing 
the  decree  of  me  surrogate. 

In  the  judgment  entered  l^  the  seneral  term 
of  the  supreme  court,  on  the  14th  of  December, 
1887,  the  surro^te's  finding  of  fact  numberexi 
62  was  modifiea  so  as  to  read  as  follows:  "68. 
The  Cornell  University  has  had  at  all  times 
since  its  incorporation,  and  now  has,  legal  and 
corporate  capacity  to  take,  by  gift,  grant  or 
devise,  real  property  in  the  States  of  Michigan, 
Wisconsin,  Iowa,  Minnesota,  Ohio,  Indiana, 
Kansas  and  New  Jersey,  subject  to  the  limita- 
tion in  its  charter;  and  such  is  the  law  in  those 
States  respectively  concerning  foreifl:n  corpora- 
tions like  the  University."  His  finding  of  fact 
numbered  68  was  reversed  and  stricken  out 
His  finding,  above  recited,  in  No.  66,  as  to  the 
title  to  the  land  situate  in  New  Jersey,  was  re- 
versed and  stricken  out.  Allthose  parts  of  his 
finding  numbered  75,  which  fixed  the  value  of 
the  last  item  mentioned  therein  at  $69,688.88. 
and  which  fixed  the  total  value  of  the  items 
named  in  that  finding  at  |598,688.66,  and  each 
clause  in  any  of  his  findinn  which  recapitu- 
lated those  values  respective]^  at  the  sums  so 
stated,  especially  so  much  of  finding  numbered 
93  as  stated  that,  on  the  80th  of  September, 
1881,  "Cornell  Univeraity  had,  held  and  owned 
the  property  derived  from  individuals  and  de- 
scribed in  the  foregoing  70th  finding  of  iaci» 


1880. 


COBHKLL  UhIYSBSITT  ▼.  FI8KB. 


16!^2U 


to  the  amount  and  value  of  not  exceeding 
$698,688.66  in  the  aggregate/'  were  reversed 
and  stricken  out,  but  only  in  so  far  as  the  ag- 
gregate  of  $598,588.65  was  made  up  of  the  last 
item  in  the  75tb  finding,  namelj,  the  farm  and 
uniTersitv  buildings  located  thereon,  valued  bv 
him  at  $to,688.88.  The  following  parte  of  his 
finding  numbered  98  were  reversed  and  stricken 
out:  "But  under  and  in  pursuance  of  the  Cot- 
neU  contract  of  August  4, 1866,  the  whole  net 
proceeds  of  the  avdls  of  said  last-mentioned 
propertv,  being  the  proceeds  of  the  sale  of  said 
college  land  amp,  or  lands  located  therewith, 
was  at  that  time  due  or  payable  by  Cornell 
University  to  the  State  of  Kew  York,  and  the 
total  amount  and  value  of  the  property  had, 
held  and  owned  by  Cornell  University,  Sep- 
W]  tember  80, 1881,  over  and  above  ite  obligations 
to  the  State  of  New  York,  as  defined  by  said 
contract,  was  $598,588.65."  "Making  the  total 
funds  which  belonged  to  Cornell  University 
September  80, 1881,  under  section  5  of  its  char- 
ter, $598,588.65;  and  the  total  funds  already 
TMlized  and  to  be  realized,  only  the  right  to  the 
income  of  which  at  that  date  belonged  to  Cornell 
University,  under  section  6, was  $2,690,012.26." 
His  finding  numbered  95  was  reversed  and 
atricken  out. 

The  Judgment  of  the  supreme  court  then 
went  on  to  provide  as  follows: 

"And  it  is  further  found,  adjudged  and  de- 
cided by  this  court,  in  pursuance  of  the  statute 
Id  such  case  made  and  provided,  that  at  the 
death  of  Jennie  McGraw  Fiske,  September  80, 
1881,  the  value  of  the  farm  and  grounds  on 
which  the  university  buildings  are  located,  con- 
sisting of  about  260  acres,  including  the  build- 
ings and  reservoir,  was  the  sum  oi  $400,000, 
instead  of  $69,688.88,  as  found  by  the  surro- 
ffate,  and  the  total  value  of  the  items  set  forth 
m  Uie  finding  of  the  surro^te  numbered  75, 
including  this  last  item,  viz.,  $400,000,  was 
$928,905.82. 

"And  it  is  further  found,  decided  and  ad- 
udged  by  this  court,  that  the  property  of  the 
^omell  University  which  was  hela  and  owned 
bv  it  when  Jennie  McGraw  Fiske  died,  on  the 
80th  day  of  September,  1881,  amounted  in 
value  to  the  sum  of  $3,015,414.71,  made  up  as 
follows: 

"  Funds  derived  from  individ- 
uals, described  in  the  75th  find- 
ing of  fact  (excluding  the  last 

item  thereof),  as  valued  by  the 

surrogate $528,905  82 

"  The  last  item  in  said  finding, 

viz. :  farm  of  about  260  acres 

and  university   buildings,  as 

valued  by  this  court 400,000  00 

Property  derived  from  Cornell 

contract  with   the  State,  as 

valued  by  the  surrogate  in  his 

findings: 

"Western  lands 1,648,178  56 

"  Western  land  contracte 489,834  22 

**  Cornell  Endowment  Fund 128,596  61 

"Total $3,145,014  71 

"Less  amount  due  to  the  College 


tt 


Land  Scrip  Fund,  for  the  last 
80  cente  an  acre  on  482,000 
acres 


129,600  00 


"Balance 
ISC  U.  8. 


$8,015,414  71 


"Making  the  total  funds  which  bi'longed  to 
Cornell  Universitv  September  80th,  1881,  un- 
der section  five  oi  ito  charter,  $8,015,414.71. 

"And  it  is  further  found,  decided  and  ad* 
judged  that  there  was  at  that  time  due  to  tbe^ 
College  Land  Scrip  Fund,  and  to  be  treated  as 
a  part  thereof,  the  sum  of  $129,600  mentioned 
above. 

"And  it  is  further  found,  decided  and  ad- 
Judged  that  the  College  Land  Scrip  Fund,  con- 
sisting of  $478,402.87,  together  with  the  sum 
of  $129,600  as  found  above,  is  not  the  property 
of  Cornell  University,  and  should  not  be  reck- 
oned or  included  as  a  part  thereof,  or  subject 
to  ito  charter  limitation. 

"And  this  court  does  further  find  and  de» 
cide  that,  at  the  date  of  the  death  of  said  Jen- 
nie McGraw  Fiske,  the  said  Cornell  Univer- 
sity held  and  owned  real  and  personal  prop- 
erty, of  which  the  yearly  income  or  revenue 
was  more  than  ($25,000)  twenty-five  thousand 
dollars,  exclusive  of  the  College  Land  Scrip 
Fund  then  held  by  the  comptroller  of  the  State 
of  Kew  York  for  the  benefit  of  said  Univer> 
sity,  and  such  yearly  income  and  revenue  was 
derived  in  part  from  lands  and  avails  of  sales  of 
land  which  came  to  Cornell  University  through. 
the  Cornell  contract  of  August  4, 1866. 

"And  it  is  further  found,  decided  and  ad- 
judged by  this  court,  that  at  the  time  of  the 
death  of  Jennie  McGraw  Fiske  the  Cornell 
University  had  already  reached  the  limit  of 
property  prescribed  by  its  charter,  as  found 
above,  and  was  not  entitled  to  and  could  not 
take  or  hold  any  of  the  property  or  funds  de- 
vised or  bequeathed  to  it  by  her  last  will  and 
testament,  and  never  had  any  right,  title  or  in- 
terest in  or  to  the  same  or  anv  part  thereof; 
and  that,  at  her  decease,  the  legal  riebt  and 
title  in  and  to  all  of  the  property  and  funds  so 
devised  and  bequeathed  by  her  to  the  Cornell 
University  pas^  to  and  vested  in  the  appel- 
lants, according  to  their  several  rights  therein 
as  between  themselves,  as  the  same  may  here- 
after appear." 

The  judgment  then  went  on  to  reverse  the 
surrogate's  decree  of  May  25,  1886,  with  costs 
to  be  paid  by  the  executor  out  of  the  funds  of 
the  estate,  and  to  order  the  proceedings  to  be 
remitted  to  the  surrogate,  and  that  he  enter  a 
decree  in  conformity  with  the  judgment  of  the 
supreme  court,  and  make  a  distribution  to  the 
appellanto  according  to  their  respective  rights, 
as  between  themselves,  they  having  already 
agreed  upon  such  righto,  of  all  the  property  in 
the  hands  of  the  executor  of  Mrs.  Fiske,  after 
paying  debto,  expenses  and  legacies  other  than 
those  to  Cornell  University,  together  with  all 
the  property  and  funds  which  had  come  into 
the  possession  of  the  executor,  and  which  ho 
had  delivered  or  paid  over  to  Cornell  Univer* 
sity;  and  that  the  University  restore  into  hia 
hands  all  mooe^  and  property  received  from 
him,  and  all  dividends,  interest  and  income 
therefrom,  received  by  the  University,  less  any 
expenses  neccssan'ly  incurred  in  investing  and 
mannging  the  same;  and  that  the  surrogate  as- 
certain and  fix  the  amount  so  received  oy  the 
University  from  the  executor,  with  the  gains, 
profits  and  income  thereof,  less  such  expenses, 
and  enforce  restitution  of  the  same  to  the  ex- 
ecutor.  by  a  decree. 

Boardman,  as  executor  of  John  McGraw  and 
of  Mrs.  Fiske,  and  alao  CorcL<^  ^xkvs^^w^  ^ 
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appealed  tc  the  Court  of  Appeals  of  the  State 
of  New  York  from  the  judgment  of  December 
14,  1887.    The  court  of  appeals  afSrmed  the 

iudi^ment,  and  a  remittitur  from  that  court 
laving  been  sent  to  the  supreme  court,  an  order 
was  entered  in  the  latter  court  on  the  12th  of 
December,  1888,  making  the  judgment  of  the 
court  of  appeals  the  judgment  of  the  supreme 
court,  and  awarding  the  costs  of  the  court  of 
appeals  against  the  executor  and  the  Univer- 
sity. 
BS]  The  opinion  of  the  court  of  appeals,  deliv- 
ered by  Judge  Peckham,  is  reportoi  in  111  N. 
Y.  66.  2  L.  K.  A.  887.  The  judges  were  unan- 
imous, except  that  Judge  Finch  took  no  part. 
Cornell  University  and  Boardman,  as  execu- 
tor of  John  McGraw  and  of  Mrs.  Fiske,  have 
brought  the  case  to  this  court  by  a  writ  of 
error,  directed  to  the  supreme  court  of  the  State 
of  New  York. 

The  questions  for  consideration  here  fall 
within  a  narrow  compass,  for  they  can  embrace 
onlv  federal  questions. 

The  court  of  appeals.  In  its  opinion,  dis- 
cussed only  two  questions:  (1)  whether  Cornell 
University  had  power  to  take  and  hold  prop- 
erty of  the  value  of  more  than  $3,000,000:  and 
(2)  if  it  had  no  such  power,  whether  it  held 
real  and  personal  property  in  the  aggregate  up 
to  such  limit,  at  the  time'of  the  death  of  Mrs. 
Fiske,  on  the  30th  of  September,  1881. 

The  first  question  was  examined  most  elab- 
•orately  by  that  court;  and  it  arrived  at  the  con- 
clusions that  the  University  had  no  power  to 
take  or  hold  any  more  real  and  personal  prop- 
erty than  $3,000,000  in  the  aggregate,  at  the 
time  of  the  death  of  Mrs.  Fiske;  and  that,  un- 
der the  jurisprudence  of  the  State  of  New 
York,  her  husband  and  her  heirs  at-law  and 
next  of  kin  had  a  right  to  avail  themselves  of 
the  fact,  if  it  existed,  in  the  controversy  before 
the  court,  that  at  the  time  of  her  death,  on  the 
80th  of  September,  1881,  the  University  already 
hold  real  and  personal  property  up  to  the  pre- 
scribed limit.  The  propositions  thus  decided 
by  the  court  of  appeals  do  not  involve  any  fed- 
eral question.  They  depend  entirely  upon  the 
construction  of  the  provisions  of  iJie  charter 
of  tbe  Universitv,  and  upon  the  municipal  law 
of  the  State  of  New  York.  The  decision  upon 
rS]  those  questions  is  binding  upon  this  court  in 
the  present  case.  Therefore  the  only  question 
subject  to  review  by  us  is  whether  the  prop- 
erty held  by  the  University  prior  to  and  at  the 
time  of  the  death  of  Mrs.  Fiske,  on  the  80th  of 
September,  1881,  exceeded  the  amount  which 
by  law  it  could  hold,  if  a  federal  question  is 
involved  in  that  proposition.  The  court  of  ap- 
peals decided  that  the  property  so  held  by  the 
University  exceeded  $8,000,000. 

It  is  contended  by  the  defendants  in  error 
that  in  the  proceedings  in  the  state  courts  the 
University  did  not  "claim"  any  "  title,  right, 
privilege  or  immunity,"  under  any  statute  of 
the  United  States,  or  which  was  derived  di- 
rectly or  indirectly  from  any  such  statute; 
that,  even  if  the  judgment  of  the  court  of  ap- 
peals was  binding  as  between  the  University 
and  the  State,  the  latter  being  a  strani^r  to 
the  proceeding,  the  title  of  the  University  to 
the  lands  and  land  contracts  conveyed  to  it  by 
Cornell,  if  held  under  the  Act  of  Congress  in- 
volved in  the  controvert,  has  been  aflOrmed, 


and  not  denied,  by  the  the  state  court;  that  as- 
suming that  the  decision  of  the  court  of  ap- 
peals was  binding  as  between  the  University 
and  the  State,  and  that  the  right  of  the  Uni- 
versity to  the  lands  and  contracts  conveyed  to 
it  by  Cornell  was  involved  in  Uie  proceedinj^, 
still  the  writ  of  error  will  not  lie,  because  the 
state  court  decided,  not  against  the  title  of  the 
University,  but  against  the  title  of  the  State: 
that  the  decision  of  the  court  of  appeals  dla 
not  af9rm  the  validity  of  any  statute  of  the 
State  which  the  plaintiffs  in  error  claimed  to 
be  in  contravention  of  any  Act  of  Congress, 
nor  was  the  validity  of  any  such  statute 
"drawn  in  question"  in  that  court;  that  the 
plaintiffs  in  error  did  not  draw  in  question,  in 
the  state  court,  the  validitv  of  any  authority 
exercised  by  or  under  the  State,  nor  was  there 
any  decision  in  the  state  court  in  favor  of  an 
authority  so  exercised,  and  so  questioned  by 
the  plaintiffs  in  error;  and  that,  aside  from 
any  construction  of  the  Act  of  Congress  of 
which  the  plaintiffs  in  error  complain  as  that 
on  which  the  court  of  appeals  based  any  con- 
clusion, there  are  other  grounds  which  would 
have  led  to  the  same  result,  if  the  oonstruo- 
tion  of  such  Act  of  Congress  insisted  upon  1^ 
the  plaintiffs  in  error  had  been  adopted  by  tlie 
court. 

On  the  other  hand,  it  is  insisted  by  the  [ 
plaintiffs  in  error  that  this  court  has  jurisdic- 
tion to  review  the  judgment  of  the  state  court, 
under  the  second  clause  of  section  709  of  tbe 
Revised  Statutes,  because  there  was  drawn  in 
question  the  validity  of  statutes  of  the  State 
of  New  York  and  of  an  authority  exercised 
under  those  statutes,  on  the  ground  of  their 
being  repugnant,  as  they  were  finally  con- 
strue by  the  state  court,  to  the  provisions  of 
an  Act  of  Congress. 

Without  discussing  this  question  of  jurisdio- 
tion,  it  ii  su£9cient  to  say  that  a  majority  of 
the  court  are  of  opinion  that  this  court  has 
jurisdiction.  As  our  conclusion  ii  that  the 
ludgment  of  the  state  court  must  be  affirmed, 
it  is  not  important  to  discuss  at  any  length  the 
question  of  jurisdiction,  because  whether  tbe 
Witt  of  error  is  dismissed,  or  whether  the 
judgment  is  affirmed,  the  resnlt  is  the  same,  of 
allowing  the  judgment  of  the  state  court  to 
stand  in  full  force. 

We  proceed  now  to  give  our  views  as  to 
the  case  upon  its  merits.  The  conclusion  of 
the  court  of  appeals,  in  its  concurrence  with 
the  supreme  court,  that  the  property  of  the 
University  exceeded  $8,000,000,  was  based 
upon  the  modifications  made  by  the  sapreme 
court,  in  its  judgment,  of  the  finding  of  the 
surrogate  as  to  the  value  of  the  buildings  and 
grounds.  The  court  of  appeals,  in  its  opinion 
(p.  ISl),  states  that  it  agrees  with  the  supreme 
court  in  those  modifications,  although  it  was 
probably  bound  by  the  finding  of  that  ooort. 
as  there  was  contradictory  evidence  in  regard 
to  such  value.  This  court  certainly  is  bound 
by  tbe  findings  of  the  supreme  court  and  of 
the  court  of  appeals  on  that  subject.  The  re- 
mainder of  the  question  before  us  depends 
wholly  upon  documentary  evidence,  and  upon 
the  construction  of  statutes  and  of  written  pa 
pers. 

The  court  of  appeals,  in  approaching  tbe 
question  as  to  whether  the  property  in  contro- 
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▼ersY,  if  taken  aod  held  by  the  University, 
would  exceed  the  amount  which  by  law  it 
could  hold,  says  (p.  118):  "  The  decision  of 
such  question  depends  partly  upon  the  view 
which  should  be  taken  of  the  character  of  the 
holding  under  which  the  University  now  pos- 
sesses certain  property,  which  is  described  in 
the  finding  of  the  surrogate  as  property  de- 
rived from  the  Nation  and  State,  and  which 
be  finds  amounted  to  $2,088,012.78,  and  which 
was  made  up,  as  he  also  finds,  of  western 
land  contracts,  |430,884.22.  and  of  western 
lands  to  the  amount  of  $1,648,178.56;  and  he 
states,  as  part  of  his  finding,  that  this  total  of 
$2,088,012.78  was  due  or  payable  by  the  Uni- 
versity to  the  State,  or,  in  other  words,  that  the 
University  owed  the  State  that  sum,  and  con- 
sequently that  it  should  not  be  regarded  as 
any  part  of  its  property.  This  finding  has  not 
been  concurred  in  by  the  general  term,  which 
has  modified  it  by  holding  that  the  same  is  to 
be  taken  into  account  as  part  of  the  property 
of  the  University.  The  state  of  facts  under 
which  the  question  arises  is  undisputed,  aud  it 
becomes  a  question  of  law  as  to  what  is  the 
proper  legal  inference  to  be  drawn  from  the 
undisputed  facts,  and  the  decision  of  that  ques- 
tion is  reviewable  in  this  court." 

On  the  2d  of  July,  1862,  Congress  passed 
the  following  Act  (12  Stat.  508,  chap.  180): 

"  An  Act  Donating  Public  Lands  to  the 
Several  States  and  Territories  Which  may  Pro- 
vide Colleges  for  the  Benefit  of  Agriculture 
and  the  Mechanic  Arts. 

**Be  it  enacted  by  the  Senate  and  House  of 
Bepreeentativee  of  the  United  States  of  America 
in  Congreu  assembled.  That  there  be  granted 
to  the  several  States,  for  the  purposes  herein- 
idfter  mentioned,  an  amount  of  public  land,  to 
be  apportioned  to  each  State  a  quantity  equal 
to  thirty  thousand  acres  for  each  senator  and 
representative  in  Congress  to  which  the  States 
are  respectively  entitled  by  the  apportionment 
under  the  census  of  eighteen  hundred  and 
sixty:  Provided,  That  no  mineral  lands  shall 
be  selected  or  purchased  under  the  provisions 
of  this  Act 

"  Sec.  2.  And  he  it  further  enacted.  That  the 
land  aforesaid,  after  being  surveyed,  shall  be 
apportioned  to  the  several  States  in  sections, 
or  subdivisions  of  sections  not  less  than  one 
quarter  of  a  section;  and  whenever  there  are 
public  lands  in  a  State  subject  to  sale  at  private 
entry  at  one  dollar  and  twenty-five  cents  per 
acre,  the  quantity  to  which  said  State  shall  be 
entitled  shall  be  selected  from  such  lands  within 
the  limits  of  such  State,  and  the  Secretary  of 
the  Interior  is  hereby  directed  to  issue  to  each 
of  the  States  in  which  there  is  not  the  quantity 
of  public  lands  subject  to  sale  at  private  entry 
at  one  dollar  and  twenty-five  cents  per  acre,  to 
which  said  State  may  be  entitled  under  the 
provisions  of  this  Act,  land  scrip  to  the  amount 
in  acres  for  the  deficiency  of  its  distributive 
abare;  said  scrip  to  be  sold  by  said  States  and 
the  proceeds  thereof  applied  to  the  uses  and 
purposes  prescribed  in  this  Act,  and  for  no 
other  use  or  purpose  whatsoever:  Provided, 
That  in  no  case  shall  any  State  to  which  land 
•crip  may  thus  be  issued  be  allowed  to  locate 
the  same  within  Uie  limits  of  any  other  State, 
or  of  any  Territory  of  the  United  States,  but 
Iheir  assignees  may  thua  locate  said  land  scrip 
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upon  any  of  the  unappropriated  lands  of  the 
United  states  subject  to  sale  at  private  entry 
at  one  dollar  and  twenty-five  cents,  or  less,  per 
acre:  And  provided,  further.  That  not  more 
than  one  million  acres  shall  be  located  by  such 
assignees  in  any  one  of  the  States.  And  pro- 
vided, furtJier.  That  no  such  location  shall  be 
made  before  one  year  from  the  passage  of  thU 
Act. 

"  Sec.  8.  Andbe  %t  further  enacted.  That  all 
the  expenses  of  management,  superintendence 
and  taxes  from  date  of  selection  of  said  lands, 
previous  to  their  sales,  and  all  expenses  in- 
curred in  the  management  and  disbursement 
of  the  moneys  which  may  be  received  there- 
from, shall  be  paid  by  the  States  to  which  they 
may  belong,  out  of  the  treasury  of  said  States, 
so  that  the  entire  proceeds  of  the  sale  of  said 
lands  shall  be  applied  without  any  diminution 
whatever  to  the  purposes  hereinafter  men- 
tioned. 

"Sec.  4.  And  he  it  further  enacted.  That  all 
moneys  derived  from  the  sale  of  the  lands 
aforesaid  by  the  States  to  which  the  lands  are 
apportioned,  and  from  the  sales  of  land  scrip 
hereinbefore  provided  for,  shall  be  invested  in 
stocks  of  the  United  States,  or  of  the  States, 
or  some  other  safe  stocks,  yielding  not  less 
than  five  per  centum  upon  the  par  value  of  said 
stock;  and  that  the  moneys  so  invested  shall 
constitute  a  perpetual  fund,  the  capital  of 
which  shall  remain  forever  undiminished  (ex- 
cept so  far  as  may  be  provided  in  section  fifth 
of  this  Act),  and  the  interest  of  which  shall  be 
inviolably  appropriated,  by  each  State  which 
may  take  and  claim  the  benefit  of  this  Act,  to  [17f 
the  endowment,  support  and  maintenance  of 
at  least  one  college  where  the  leading  object 
shall  be,  without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  the  mechanic  arts,  in 
such  manner  as  the  Legislatures  of  the  States 
may  respectively  prescribe,  in  order  to  promote 
the  liberal  and  practical  education  of  the  in- 
dustrial classes  in  the  several  pursuits  and  pro- 
fessions in  life. 

*'  Sec.  5.  And  he  it  further  enacted.  That  the 
grant  of  land  and  land  scrip  hereby  authorized 
shall  be  made  on  the  following  conditions,  to 
which,  as  well  as  to  the  provisions  hereinbe- 
fore contained,  the  previous  assent  of  the 
several  Stales  shall  be  signified  by  legislative 
Acts: 

"First.  If  any  portion  of  the  fund  invested, 
as  provided  by  the  foregoing  section,  or  any 
portion  of  the  interest  thereon,  shall,  by  any 
action  or  contingency,  be  diminished  or  lost, 
it  shall  be  replaced  by  the  State  to  which  it  be- 
long, so  that  the  capital  of  the  fund  shall  re- 
main forever  undiminished;  and  the  annual 
interest  shall  be  regularly  applied  without 
diminution  to  the  purposes  mentioned  in  the 
fourth  section  of  this  Act,  except  that  a  sum 
not  exceeding  ten  per  centum  upon  the  amount 
received  by  any  State  under  the  provisions  of 
this  Act  may  be  expended  for  the  purchase 
of  lands  for  sites  or  experimental  farms,  when- 
ever authorized  by  the  respective  Legislatures 
of  said  States. 

'*  Second.  No  portion  of  said  fund,  nor  the 
interest  thereon,  shall  be  applied,  directly  or 
indirectly,  under  any  pretense  whatever,  to 
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the  purchase,  erection,  preservation  or  repair 
of  any  building  or  buildines. 

"Third.  Any  State  which  may  take  and 
claim  the  benefit  of  the  provisions  of  this  Act 
shall  provide,  within  five  years,  at  least  not 
less  than  one  college,  as  described  in  the  fourth 
section  of  this  Act,  or  the  grant  to  such  State 
shall  cease;  and  said  State  shall  be  bound  to 
pay  the  United  States  the  amount  received  of 
any  lands  previously  sold,  and  that  the  title  to 
purchasers  under  the  State  shall  be  valid. 

"  Fourth.  An  annual  report  shall  be  made 
regarding  the  progress  of  each  college,  record- 
1801  iuj^  any  improvements  and  experiments  made, 
with  their  costs  and  results,  and  such  other 
matters,  including  state  industrial  and  econom- 
ical statistics,  as  may  be  supposed  useful;  one 
copy  of  which  shall  be  transmitted  by  mail 
free,  by  each  to  all  the  other  colleges  which 
may  be  endowed  under  the  provisions  of  this 
Act,  and  also  one  copy  to  the  Secretary  of  the 
Interior. 

"  Fifth.  When  lands  shall  be  selected  from 
those  which  have  been  raised  to  double  the 
minimum  price,  in  consequence  of  railroad 
grants,  they  shall  be  computed  to  the  States  at 
the  maximum  price,  and  the  number  of  acres 
proportionally  diminished. 

"Sixth.  No  State  while  in  a  condition  of  re- 
bellion or  insurrection  against  the  government 
of  the  United  States  shall  be  entitled  to  the 
benefit  of  this  Act 

"Seventh.  No  State  shall  be  entitled  to  the 
benefits  of  this  Act  unless  it  shall  express  its 
acceptance  thereof  by  its  Legislature  within 
two  years  from  the  date  of  its  approval  by  the 
President. 

"Sec.  6.  And  be  it  further  enacted,  That 
land  scrip  issued  under  the  provisions  of  this 
Act  shall  not  be  subject  to  location  until  after 
the  first  day  of  January,  one  thousand  eight 
hundred  and  sixty -three. 

"  Sec.  7.  And  be  it  further  enacted.  That 
the  land  officers  shall  receive  the  same  fees  for 
locating  land  scrip  issued  under  the  provisions 
of  this  Act  as  is  now  allowed  for  the  location 
of  military  bounty  land  warrants  under  exist- 
ing laws;  Provided,  Their  maximum  compen- 
sation shall  not  be  thereby  increased. 

"  Sec.  8.  And  be  it  further  enacted.  That 
the  governors  ot  the  several  States  to  which 
■crip  shall  be  issued  under  this  Act  shall  be  re- 
quired to  repoi4  annually  to  Congress  all  sales 
made  of  such  scrip  until  the  whole  shall  be  dis- 
posed of,  the  amount  received  for  the  same 
and  what  appropriation  has  been  made  of  the 
proceeds." 

On  the  6th  of  May,  1868,  the  Legislature  of 
the  State  of  New  York  passed  an  Act  (Laws  of 
New  York  of  1868,  chap.  460)  entitled  "An 
Act  Relative  the  Tjands  Granted  to  this  State 
by  the  Act  of  Congress  Entitled  '  An  Act  Do- 
nating Public  Lands  to  the  Several  States  and 
181]  territories  Which  may  Provide  Colleges  for 
the  Benefit  of  Agriculture  and  the  31echanic 
Arts,'  Approved  Second  July,  Eighteen  Hun- 
dred and  Sixty-two,  and  Authorizing  the  Sale 
thereof,  and  the  Investment  of  the  Proceeds 
of  Such  Sales."  By  this  Act,  the  State  duly 
accepted  the  grant  and  gare  its  assent  to  the 
conditions  thereof.  The  comptroller  was  au- 
thorized to  receive  the  land  scrip  (as  the  State 
bad  no  public  lands  of  the  United  States,  mi- 
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appropriated,  within  its  borders),  and  to  tell 
the  same,  and  to  make  all  necessary  arrange- 
ments, employ  agents,  etc.,  as  he  deemed  ex- 
pedient, for  effecting  a  judicious  sale  of  such 
scrip.  Land  scrip  representing  089,0^0  acret 
of  land  was  then  issued  by  the  Secretary  of  the 
Interior  to  the  comptroller,  and  was  embraced 
in  6, 187  pieces  of  scrip  for  160  acres  each.  The 
comptroller  sold  scrip  for  68,000  acres  at  the 
rate  of  85  cents  an  acre,  and  for  8,000  at  88 
cents  an  acre. 

By  an  Act  passed  May  14,  1868  (Laws  of 
New  York  of  1868,  chap.  611).  the  Legislature 
appropriated  the  income  and  revenue  which 
might  be  received  from  investment  of  the 
proceeds  of  the  sale  of  any  of  the  lands  granted 
to  the  State  by  the  Act  of  Congress  of  July  2, 
1862,  to  the  People's  College,  located  at  Havana* 
in  Schuyler  County,  on  certain  conditions  ex- 
pressed in  the  Act. 

On  the  27th  of  April,  1865  (Laws  of  New 
York  of  1865,  chap.  585).  the  Legislature  passed 
an  Act  creating  (Cornell  University  as  a  corpo- 
ration, and  appropriating  to  it  the  "income, 
revenue  and  avails  which  shall  be  received 
from  the  investment  of  the  proceeds  of  the  saJe 
of  the  lands,  or  of  the  scrip  therefor,"  mnted 
to  the  State  by  the  Act  of  Congress  of  July  2» 
1862,  to  be  paid  over  to  the  trustees  of  the  uni- 
versity "for  its  use  and  behoof,  in  the  mode 
and  for  the  purposes  in  said  Act  of  Congresa 
defined."  This  gift  was  expressed  in  the  Act 
to  be  upon  the  condition  that  Ezra  Cornell 
should  give  $500,000  to  the  University  and 
$25,000  to  the  trustees  of  Glenesee  College,  lo- 
cated at  Lima,  New  York,  and  the  pronslons 
of  the  Act  were  to  take  effect  only  in  case  of 
the  noncompliance  of  the  trustees  of  the  Peo- 
ple's College  at  Havana  with  the  provisions  of 
the  Act  of  May  14, 1868.  Section  5  of  the  Act 
of  April  27, 1865,  was  in  these  words:  "§5. 
The  corporation  hereby  created  may  hold  real  i^ 
and  personal  property  to  an  amount  not  ex- 
ceeding three  millions  of  dollars  in  the  aggre- 
gate." Both  of  the  gifts  above  specified  were 
made  by  Mr.  Cornell. 

In  this  state  of  things,  as  the  court  of  appeals 
says  in  its  opinion  (p.  116),  "the  great  question 
then  arising  was  in  regard  to  the  best  means 
of  disposing  of  such  scrip  for  the  best  price,  so 
that  the  income  for  the  University  should  be 
increased  to  the  greatest  extent  therefrom. 
The  result  of  throwing  into  nuu*ket  such  an 
enormous  amount  of  the  public  lands  as  had 
been  donated  by  Congress  to  the  several  States 
was  a  fall  in  the  market  value  of  the  land,  and» 
of  course,  of  the  scrip  which  represented  it 
In  the  fall  of  1865,  Mr.  Cornell  had  purchased 
some  scrip  of  the  comptroller,  representing 
100,000  acres,  for  $50,000,  and  had  given  his 
bond  for  that  sum  upon  condition  that  all  the 
profits  which  should  accrue  from  the  sale  <^ 
the  land  should  be  paid  to  the  Cornell  Univer- 
sity." 

The  Le&rislature  then  passed,  on  the  10th  of 
April,  1866,  an  Act  (Laws  of  New  York  of 
1866,  chap.  481)  entitled  "An  Act  to  Author- 
ize and  Facilitate  the  Early  Disposition  by  the 
Comptroller  of  the  Lands  or  Land  Scfrip  Do- 
nated to  this  State  by  the  United  States,^  and 
which  was  in  the  following  words: 
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Section  1.  The  comptroUer  Is  hereby  an- 
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Ihorlzed  to  fix  tbe  price  at  which  he  will  sell 
and  dispose  of  any  or  of  all  the  lands  or  land 
•cripa  donated  to  this  State  by  the  United  States 
€f  America,  by  Act  of   Congress  approved 
Juhr  second,  eighteen  hundred  and  sixty- two, 
ana  entitled  "  An  Act  Donating  Public  Lands 
to  the  Several  States  and  Territories  Which 
may  Provide  Colleges  for  Instruction  In  Agri- 
eoltare  and  the  31echanic  Arts."    Such  price 
•hall  not  be  less  than  at  the  rate  of  thirty  cents 
per  acre  for  said  lands.    He  may  contract  for 
the  aale  thereof  and  sell  the  same  to  the  trus- 
teea  of  the  Cornell  University.    If  the  said 
iTDStees  shall  not  agree  with  the  said  comptrol- 
ler for  the  purchase  thereof,  then  the  commis- 
eioners  of  the  land  office  may  receive  from  any 
peraon  or  persons  an  application  for  the  pur- 
cbaae  of  the  whole  or  any  part  thereof  at  the 
mice  so  fixed  by  the  said  comptroller,  and  may, 
u  tbey  are  satisfied  that  the  said  person  or  per- 
10118  will  fully  carry  out  and  perform  the  agree- 
ment hereinafter  mentioned,  sell  the  same  or 
any  part  thereof  to  the  said  person  or  persons. 
Bat  said  trustees  or  such  person  or  persons  shall 
•t  the  same  time  make  an  agreement  and  give 
eecurity  for  the  performance  thereof  to  the 
eatiaf action  of  the  comptroller,  to  the  effect 
that  tihe  whole  net  avails  and  profits  from  the 
sale  of  scrip  or  the  location  and  use  by  the  said 
tmatees,  person  or  persons,  of  the  said  lands  or 
<yf  the  lands  located  under  said  scrip,  shall  from 
tfane  to  time,  as  such  net  avails  or  profits  are 
ceoeived,  be  paid  over  and  devoted  to  the  pur- 
soees  of  such  institution  or  institutions  as  have 
%een  or  shall  be  created  bv  tbe  Act  chapter  five 
liundrcd  and  eighty -five  of  the  Laws  of  eighteen 
Jiundred  and  sixty-five,  of  the  State  of  New 
^ork,  in  accordance  with  the  provisions  of  the 
Act  of  Congress  hereinbefore  mentioned.  And 
ihe  said  trustees,  person  or  persons  to  whom 
the  said  land  or  scrip  shall  be  sold,  shall  report 
to  tbe  comptroller  annually,  under  such  oath 
and  in  such  form  as  the  comptroller  shall  di- 
rect, the  amount  of  land  or  scrip  sold,  the 
prices  at  which  the  same  have  been  sold,  and 
tbe  amount  of  money  received  therefor,  and 
the  amount  of  expenses  incurred  in  the  loca- 
tion and  sale  thereof. 

"%  2.  The  comptroller  is  authorized  from 
time  to  time,  as  he  shall  see  fit,  to  make  such 
examination  into  the  actions  and  doings  of  his 
vendees  of  said  lands  or  scrip  therewith  as  he 
•ball  deem  necessary  to  ascertain  and  deter- 
mine what  are  the  net  avails  of  the  said  lands 
or  scrip  from  the  sale  or  from  the  location  and 
me  thereof  by  his  said  vendees. 

"g  8.  This  Act  shall  take  effect  immedi- 
ately." 

Under  this  Act,  the  comptroller  fixed  the 
price  of  the  land  at  fifty  cents  per  acre,  which, 
under  all  the  circumstances,  was  considered  a 
fair  amount.  The  trustees  of  the  University 
did  not  apply  to  purchase  the  scrip  under  the 
Act  of  1866,  and  on  the  4th  of  August,  1866, 
tbe  commissioners  of  the  land  office  made  an 
•mement  with  Ezra  Cornell  for  the  sale  to 
Ann  of  all  the  remaining  scrip  undisposed  of. 
fcpresented  by  6,087  certificates  of  160  acres 
each.  The  agreement  was  entered  into  be- 
tween the  commissioners  and  Mr.  Comelf,  un- 
der the  authority  of  the  above  Act  of  1866,  and 
was  in  these  words: 
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"This  agreement,  made  this  fourth  day  of  flM 
August,  eighteen  hundred  and  sixty-eix,  be- 
tween the  People  of  the  State  of  New  York, 
through  their  commissioners  of  the  land  office, 
acting  under  and  by  virtue  of  chapter  481  of 
the  Laws  of  1866,  of  the  first  part,  and  Ezra 
Cornell  of  Ithaca,  N.  Y.,  of  the  second  part, 
witnesseth: 

"That  the  said  party  of  the  first  part  hereby 
agrees  to  sell  ana  assign  and  deliver  to  the 
pirty  of  the  second  part  all  of  the  agricultural 
land  scrip  now  in  the  possession  or  ownership 
of  the  State  of  New  York,  consisting  of  five 
thousand  and  eight  seven  certificates,  each  rep- 
resenting one  hundred  and  sixty  acres,  on  the 
following  terms  and  conditions: 

"First.  That  said  party  of  the  second  part 
shall  receive  said  scrip,  from  time  to  time,  aa 
the  same  can  be  Judiciously  located,  in  parcels 
representing  not  Jess  than  twenty-five  thousand 
acres,  paying  therefor  into  the  treasury  of  the 
State,  on  its  assignment  and  delivery  to  him  by 
the  comptroller,  at  the  rate  of  thir^  cents  per 
acre,  in  lawful  money  of  the  United  States,  or 
in  the  stocks  of  the  United  Slates,  or  of  the 
State  of  New  York,  or  in  other  good  and  safe 
•tocks  or  bonds,  to  be  approved  by  the  comp- 
troller^ and  drawing  not  less  than  five  per  cent 
interest  per  annum,  and  at  the  same  time  de- 
positing with  the  comptroller  stocks  or  bonds, 
to  be  approved  by  him,  to  an  amount  equal  to 
an  additional  thirty  cents  per  acre,  as  security 
for  the  fulfillment,  by  the  party  of  the  second 
part,  of  the  conditions  of  this  agreement,  so 
far  as  they  relate  to  the  execution  of  a  mort- 
gage to  the  State  on  the  land  to  be  entered  and 
located  with  said  scrip,  on  the  fulfillment  of 
which  said  stock  or  bonds  so  deposited  as  se- 
curity shall  be  returned  to  said  party  of  the 
second  part. 

"Second.  That  whenever  any  parcel  of  scrip, 
sold  and  delivered  to  the  said  party  of  the  sec- 
ond part,  under  and  by  virtue  of  this  agree- 
ment, shall  have  been  'located  by  him  or  hia 
agents,  the  said  party  of  the  second  part  here- 
by agrees  that  he  wul,  without  delay,  furnish 
to  the  commissioners  of  the  land  office  of  this 
State,  or  to  some  member  thereof,  to  be  desig- 
nated by  a  resolution  of  the  boaid,  a  full  and 
complete  list  and  description  of  the  land  so  io- 
cated.  And  said  board  of  commissioners  shall,  L^o^ 
within  at  least  sixty  days  thereafter,  and  from 
time  to  time  subsequently  as  may  be  found  ex- 
pedient, affix  a  minimum  valuation  bv  quarter- 
sections,  at  which  the  same  may  be  sold  by  said 
party  of  the  second  part.  And  the  said  party 
of  the  second  part  further  aCTees  that  he  wiU 
annually,  and  from  time  to  tune,  whenever  re- 
quired by  the  commissioners  of  the  land  office, 
render,  tor  their  information,  to  the  comptrol- 
ler, a  full,  Just  and  true  account  of  all  sales 
and  leases  made  by  him,  said  report  to  be  made 
in  such  form  and  under  such  oath  as  the  comp- 
troller shall  direct,  and  will  pay  into  the  treaa- 
uiT  of  the  State  the  whole  of  the  net  profits 
arising  therefrom,  which  shall  be  ascertained 
by  deducting  from  the  gross  receipts  on  sales 
tfie  original  cost  of  thirty  cents  per  acre,  the 
cost  and  expenses  attending  the  location,  man- 
agement and  sale  of  said  lands,  the  taxes  aa- 
snsed  and  paid  on  the  same  by  the  party  of 
the  second  part,  and  the  interest  at  the  rate  of 
seven   per  cent  per  annum  on   the  several 
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amomitB  actaally  expended  and  liabilities  in- 
curred for  such  purposes.  But  it  is  expressly 
agreed  by  the  party,  of  the  second  part  that  he 
will  not  sell  any  portion  of  said  lands  at  a  price 
below  the  minimum  valuation  thereon,  which 
may  from  time  to  time  be  fixed  by  the  com- 
missioners of  the  land  office,  without  first  ob- 
taining their  consent  to  do  so  in  writing. 

''Third.  That  the  stipulations  and  conditions 
of  this  an'eement  shall  apply  toeadi  and  every 
parcel  of  scrip  assigned  and  delivered  to  said 
party  of  the  second  part;under  this  agreement, 
and  the  comptroller  shall  defer  or  suspend  fur- 
ther assignments  and  deliyeries  of  scrip  when- 
ever the  party  of  the  second  part  fails  to  per- 
form such  stipulations  and  conditions  in  respect 
to  any  scrip  sold  and  delivered  to  him  under 
this  agreement,  until  they  have  been  complied 
with.  Except,  nevertheless,  that  stocks  or 
bonds  as  security  for  the  return  and  mortgage 
of  lands  located  under  scrip  issued  to  the  party 
of  the  second  part  shall  in  no  case  be  required 
when  there  shall  remain  in  the  hands  of  the 
comptroller,  by  virtue  of  this  agreement,  mort- 
gaged lands  not  released,  equsi  in  quantity  to 
the  scrip  which  may  be  issued  to  the  party  of 
t86]  the  second  part,  and  remain  not  located  and 
mortgaged  as  proyided  by  this  agreement. 

"Fourth.  That  as  often  as  ana  whenever  the 
party  of  the  second  part  shall  furnish  a  de- 
scription of  any  of  the  lands  selected  and  lo- 
cated by  him  under  and  by  virtue  of  said  scrip, 
he  shall  immediately  execute  a  mortgage  there- 
on to  the  people  of  this  State,  to  be  approved 
hy  the  attorney-general,  conditioned  that  the 
said  party  of  the  second  part  will  fully  keep 
and  perform  each  and  every  of  the  terms  and 
conditions  he  is  required  to  do,  keep  and  per- 
form. And  this  agreement  is  declared  to  be  a 
continuing  agreement,  and  a  suit  or  suits  at 
law  or  in  equity  may  be  from  time  to  time  in- 
stituted ana  maintained  thereon,  and  upon 
any  or  all  of  said  mortgages,  for  any  violation 
of  such  terms  and  conditions,  whenever  such 
violation  may  occur.  Said  mortgages  shall 
be  delivered  to  the  comptroller,  or  to  the  com- 
missioners of  the  land  office. 

"  Fifth.  Whenever  the  party  of  the  second 

{)art  shall  sell  or  dispose  of  any  section  of  the 
ands  acquired  by  him  under  this  agreement, 
and  pay  into  the  treasury  of  the  State  the  net 
profits  resulting  from  such  sale,  after  the  de- 
ductions hereinoefore  mentioned  and  provided 
for.  the  party  of  the  first  part  shall  execute 
and  deliver  to  the  party  of  the  second  part  a 
full  and  sufficient  release  of  the  portion  sold 
from  the  lien  of  the  mortgage,  so  that  a  clear 
title  can  be  vested  in  the  purchaser  or  pur- 
chasers. 

"Sixth.  That  of  the  moneys  arising  from 
•ales  or  leases  made  by  the  party  of  the  second 
part,  and  paid  into  the  state  treasury,  as  here- 
in provided,  a  proportion  equal  to  thirty  cents 
per  acre  shall  be  added  to  and  form  a  part  of 
the  fund  known  and  designated  on  the  records 
of  the  comptroller's  office  as  the  '  College  Land 
Scrip  Fund,'  and  the  remainder  shall  constitute 
a  separate  and  distinct  fund,  which  shall  be 
the  property  of  the  Cornell  University,  to  be 
known  as  the  '  Cornell  Endowment  Fund,'  the 
principal  of  which  shall  forever  remain  unim- 
paired, the  income  to  be  annually  appropriated 
By  (lie  L^UHatuie,  and  paid  over  from  time  to 

4SS 


time  to  the  trustees  of  the  Cornell  University, 
10  be  by  them  devoted  to  the  purposes  of  wm 
instituuon. 

"Seventh.  That  the  said  party  of  the  second  I 
part  further  agrees  to  purchase  the  whole  of 
the  aforesaid  scrip  and  select  and  locate  lands 
under  and  by  virtue  thereof,  and  execute  mort> 
ffages  thereon  as  hereinbefore  provided,  within 
four  years  from  the  date  hereof,  and  that  he 
will  sell  the  lands  within  twenty  years  from 
date,  and  pay  the  net  profits  arising  from  such 
sales  into  the  treasury  of  this  State,  and  untH 
the  same  shall  be  so  sold  and  the  net  profits  so 
paid  he  wiU  pay  all  taxes  which  may  be  as- 
sessed thereon,  and  preserve  and  maintain  a 
title  thereto  unimpaired,  to  which  Uie  liens 
created  by  said  mortgages  shall  attach.  And  if 
any  event  shall  occur  making  it  needful  for  the 
people  of  this  State  to  incur  any  expense  to 
preserve  the  lien  of  said  mortgages,  the  same 
shall  be  paid  out  of  the  proceeos  of  the  sales  of 
said  lands.  And  if,  after  the  expiration  of 
the  period  of  four  years  hereinbefore  fixed, 
any  of  said  scrip  shall  remain  with  this  State, 
and  not  have  been  paid  for  by  the  party  of  the 
second  part,  the  same  shall  be  released  there- 
after from  the  conditions  and  stipulations  d 
this  agreement." 

The  court  of  appeals  says  (p.  122):  "  There 
was  no  sum  provided  in  the  Act  of  Congress 
for  the  sale  of  the  scrip.  It  was  in  the  dScre- 
tion  of  the  State  to  sell  it  at  any  price  it  could 
obtain,  either  at  public  or  private  sale;  and  il 
could  sell  the  whole  or  any  {Mut  of  such  soip 
at  any  time,  but  the  proceeds  of  such  sale  were 
to  be  invested  under  the  Act  of  Congress  and 
the  income  applied  as  therein  provided  for. 
If  there  be  any  ambiguity  in  the  meaning  of 
Uie  aneement  as  a  whole,  it  is  not  improper  to 
see  what  meaning  was  attached  to  it  bv  the 
persons  who  executed  it,  if  possible,  ana  also 
to  look  at  the  surrounding  facts,  so  that  we 
may  place  ourselves  in  the  same  position  as  the 
contracting  parties  and  thus  learn  what  was  in 
contemplation. 

"  It  is  known  that  at  the  time  of  the  passsffe 
of  the  Act  of  April  10, 1886,  sales  of  the  sciip 
had  almost  ceased.  It  was  thought  that  there 
was  a  good  chance  that  the  land  which  might 
be  located  under  this  aciif  would  in  the  future 
greatly  appreciate  in  value,  and  it  was  the 
wish  of  those  interested  in  its  welfare  that  the 
University  should  in  some  way  reap  the  ben^ 
fit  of  this  increase.  But  it  had  no  funds  to 
purchase  the  scrip,  and  it  needed  ready  monqr 
as  an  income  to  aid  it  in  the  discharge  of  Us 
duties  as  an  educational  institution.  Hence 
the  problem  was  to  find  someone  who  wouU 
purchase  the  scrip  and  pay  for  it,  and  then 
locate  and  sell  the  lands  at  the  higher  prices 
which  it  was  hoped  they  would  attain  ana  give 
the  profits  to  the  University.  A  glance  at  the 
correspondence  between  Tar.  Cornell  and  the 
comptroller,  and  at  the  minutes  of  the  proceed- 
ing of  the  land  commissioners,  and  the  other 
e^dence  in  the  case,  shows  that  there  was  no 
one  else  than  Mr.  Cornell  who  was  ever  fhoo^^t 
of  as  a  person  who  would  take  upon  himMlf 
such  burdens,  troubles,  labors  and  responsibfl- 
ities,  for  the  purpose  of  giving  away  all  the 
profits  which  might  in  the  future  axise  from 
such  sales.  It  is  seen  bv  reference  to  that  co^ 
respondence  that  Mr.  Cornell  and  the  comp- 
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troller  differed  in  re^rd  to  the  constnictioD  of 
the  Act,  the  comptroller  holding  that  the  Act 
leallv  meant  that  the  net  avails  of  the  scrip 
•hould  be  placed  under  the  custody  of  the  State, 
while  it  may  be  inferred  that  the  idea  of  Mr. 
Cornell  was  that  the  proJUi,  after  payin/2:  the 
<riffiiia]  thirty  cents  and  the  additional  thirty 
oentB  (if  realized)  as  the  purchase  price  of  the 
•crip,  might  be  placed  as  he  should  choose, 
proTided  the  University  should  receive  the  ben- 
efit of  the  whole  income  arising  from  such 
profits.  Under  date  of  June  9.  1866,  Mr.  Cor- 
nell, in  his  letter  to  the  comptroller,  speaks  of 
bis  differing  with  the  comptroller  in  his  con- 
ftmction  01  the  law,  but  adds:  'Appreciating, 
is  I  do  most  fully,  your  motives  for  desiring 
to  give  the  utmost  possible  security  and  per- 
manency to  the  funds  which  are  in  a  great  de- 
gree to  constitute  the  endowment  of  the  Cor- 
nell University,  I  shall  most  cheerfully  accept 
your  views  so  far  as  to  consent  to  place  the 
entire  profits  to  be  derived  from  the  sale  of 
the  lands  to  be  located  with  the  college  land 
■crip  in  the  treasury  of  the  State,  if  the  State 
wiu  receive  the  money  ae  a  separate  fund  from 
UuU  which  may  he  derived  from  the  eaU  of 
Ike  tcrip,  and  wU  keep  it  permanently  inreetea, 
and  appropriate  the  proceeds  from  the  income 
thsreqf  annwUfy  to  the  ComeU  University,  sub- 
fleet  to  the  direction  of  the  tmetees  thereof,  for  the 
Mneral  purposes  of  said  institution^  and  not  to 
JkM  it  sulifect  to  the  restrictions  vhich  the  Act 
^  Congress  places  upon  the  fund  derivable  from 
mke  sale  €f  the  ceUege  landserip,  orasadonation 
Jrom  the  government  of  the  United  States,  but 
ms  a  donation  from  Etra  ComeU  to  the  Cornell 
University,' 

"Mr.  Cornell  thus  plainly  understood  that 
the  purchase  price  of  the  scrip  from  the  State 
^was  thirty  cents  an  acre,  with  a  possible  thirty 
^entsmore  if  he  should  realize  that  sum  on  the 
«iale  of  the  land,  and  that  any  sum  beyond 
Ihat  came  to  him  as  profits  on  his  sale  of  the 
jcrip  or  land  to  thira  parties;  and  that  sum, 
being  his  own  profits,  he  was  willing  to  donate 
to  the  University,  and  for  that  purpose  to  pay 
the  same  into  the  treasury  of  the  State,  the 
same  to  be  invested  and  the  income  therefrom 
to  be  paid  by  the  State  to  the  University  for  the 
genml  purposea  of  the  institution,  and  not  as 
part  of  the  purchase  price  of  the  scrip  to  be 
iDvested  under  the  Act  of  Concress.  It  was 
after  the  receipt  of  this  latter  tnat  the  agree- 
ment was  made,  the  subdivision  six  containing, 
in  substance,  the  provision  asked  for  by  Mr. 
Cornell. 

"While,  in  some  portions  of  this  agreement, 
if  read  alone  and  laving  aside  all  knowledge  of 
the  contemporary  nistory  of  the  events  sur- 
roonding  it,  there  might  arise  some  doubt  as 
toUie  meaning  of  such  portion,  yet  when  read 
as  a  whole,  and  in  the  light  of  those  events,  I 
think  no  real  and  grave  aoubt  can  exist  as  to 
the  meaning  of  this  instrument.  It  seems  clear 
to  my  mind  that  the  State  sold  this  land  scrip 
at  thirty  cents  per  acre,  with  an  additional 
^rty  cents  if  so  much  should  thereafter  be 
realized  upon  the  sale  by  the  vendee  of  the 
State,  and  that  this  constitutes  the  purchase 

5 ice  of  such  scrip,  which,  when  assigned  to 
r.  Cornell  by  the  State,  in  accordance  with 
the  terms  of  the  contract,  he  became  the  legal 
owner  of.    He,  it  is  true,  also  agreed  that  his 
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grofits  should  be  paid  intc»  the  treasury  of  the 
tate,  but  they  were  to  be  paid  therein  as 
profits  and  not  as  any  portion  of  the  purchase 
price  of  the  scrip,  ana  they  were  to  be  paid, 
and  were  in  fact  paid,  as  profits  of  Mr.  Cornell, 
and  they  were  received  under  that  agreement 
as  the  property  of  the  Cornell  University,  the 
income  of  which  was  to  be  paid  to  it  for  its 
general  purposes,  and  the  principal  was  to  con-  [191 
stitute  the  Cornell  Endowment  Fund.  I  can- 
not see  that  in  all  this  there  was  nothing  but  an 
aeency  created  in  behalf  of  the  State,  and  that 
Mr.  Cornell  was  such  agent,  and  that  the  whole 
profits  realized  were  really  nothing  but  the 
proceeds  of  the  sale  of  the  lands  by  toe  State. 
The  State,  on  the  contrary,  by  the  very  terms 
of  the  agreement,  sold  the  scrip,  and  tiie  legal 
title,  by  patents  from  the  government  of  the 
United  States,  was  vested  in  Mr.  Cornell  when 
he  located  the  lands  under  the  solp  which  he- 
had  purchased,  and  took  out  his  patents  upon 
such  location.  Neither  can  I  see  that  the  pur- 
chaser of  the  scrip  gave,  or  intended  to  give,  or 
was  supposed  to  give,  his  profits  as  part  of  such 
purchase  price.  His  agreement  is  plain,  and  ia 
it  he  stated  what  such  purchase  price  was,  and 
what  he  would  give  for  the  scrip,  and  the  fact 
that  he  agreed  to  pay  his  profits,  if  any  were  re- 
alized, into  the  treasury  of  the  State,  as  the  prop- 
erty of  the  University,  which  was  to  have  the  in- 
come thereof  paid  over  to  it  for  its  general  pur- 
poses, does  not,  to  my  mind,  render  such  profit» 
any  portion  of  the  purchase  price  of  the  scrip. 
They  were  profits  which  be  hoped  to  be 
able  to  realize  in  the  future,  but  were  entirely 
speculative  in  character  and  amount,  dependent 
largely  upon  the  judgment  with  which  the- 
lands  were  located,  and  the  time  and  manner 
of  their  sale.  All  this  Mr.  Cornell  was  willing 
to  do  for  this  University,  but  the  agreement 
shows  that  he  was  to  do  it  as  a  giftof  nis  own, 
and  not  as  a  mere  agent  of  the  State  or  of  the 
United  States;  and  that  all  the  compensation 
be  sought  for  his  services,  his  trouble  and  bis 
responsibilities,  great  and  onerous  as  they  were, 
was  the  fact  that  all  this  should  go  to  the  Uni- 
versity as  his  gift,  and  the  State  become  the 
custodian  of  the  protlts  under  the  duty  to  ap- 
propriate the  income  to  the  trustees  for  the 
general  purposes  of  the  University. 

"The  counsel  for  the  institution  may  be  en- 
tirely right  in  his  statements  as  to  the  law 
regarding  this  branch  of  the  question,  if  he  is 
right  in  the  fundamental  proposition  as  to  the 
profits  being  a  part  of  the  purchase  price  or 
the  avails  of  the  sale  of  the  scrip  by  the  State: 
but  until  be  can  maintain  the  correctness  of 
that  proposition,  I  do  not  think  his  argument 
reaches  tne  trouble.  I  do  not  think  the  prop-  (19 
osltion  is  correct.  The  profits  were  the  avails 
of  the  sale  of  the  scrip  by  Afr.  Cornell,  not  in  any 
sense  the  avails  of  the  sale  of  scrip  by  the  State. 
I  think,  also,  that  the  agreement  is  fully  author- 
ized by  the  Act  of  April  10,  1866.  It  gives  the 
right  to  the  commissioners  of  the  land  ofl9ce  to 
sell  the  scrip,  or  any  part  thereof,  for  the  price 
which  was  to  be  fixed  by  the  comptroller,  and 
not  less  then  thirty  cents  per  acre.  The  right 
to  sell  the  scrip  at  the  price  fixed  by  the  comp- 
troller was  based  upon  the  condition  that  the 
persons  who  purchased  at  such  price  should 
also  agree  to  pay  over  the  net  avails  or  profits 
from  the  sale  by  them  of  the  scrip  or  lands 
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1874,  with  the  consent  of  the  comptroller  and 
the  commissioners  of  the  land  office,  Mr.  Cor- 
nell and  his  wife  had  conveyed  to  the  Univer- 
titj  all  their  rights  under  any  agreement  be- 
tween him  and  the  State  relating  to  the  land 
scrip  or  to  any  lands  located  or  to  be  located  un- 
-der  It,  and  the  University  had  covenanted  that  it 
would  assume  and  perform  all  the  agreements 
made  between  him  and  the  State  in  reference 
to  Uie  land  scrip  or  the  land,  and  would  dis- 
charge his  obligations  held  by  the  State.  The 
Universitv  bad  paid  to  the  State  a  part  of  the 
additional  thirty  cents  per  acre  which  the 
State  was  to  receive,  if  realized,  as  the  pur- 
chase price  of  the  scrip. 

On  all  these  facts  the  court  of  appeals 
Miys,  in  its  opinion  (p.  128):  "  The  State  has 
made  and  makes  no  claim  that  any  portion 
of  these  profits  over  the  thirty  cents  an  acre 
forms  anv  portion  of  the  purchase  price  of  the 
flale  of  the  scrip  by  it.  The  University,  by 
its  agreement  with  Mr.  Cornell  and  by  tak- 
ing exactly  his  position,  and  by  receiving  the 
moueys  and  securities  of  the  Cornell  Endow- 
ment Fund  by  virtue  of  the  Act  of  1^0,  clearly 
has  taken  the,  position  that  it  was  the  owner 
of  this  fund,  and  was  not  indebted  to  the 
State  therefor.  Its  reports  show  that  thev 
(the  trustees  of  the  University)  claimed  that  ft 
had  no  debts,  and  they  acknowledged  none 
to  the  State  on  account  of  this  fund.  If  it  ex- 
isted, it  would  certainly  be  a  somewhat  onerous 
position  for  the  State  to  be  in.  It  must  have 
all  the  proceeds  of  the  sale  of  this  scrip,  includ- 
ing in  such  case  all  the  profits  of  the  past  and 
what  may  hereafter  arise;  it  must  pay  all  ex- 
penses, etc.,  after  location,  in  the  way  of  taxes, 
and  all  incurred  in  the  management  and  dis- 
bursement of  the  money,  and  must  invest  in 
stocks  of  the  kind  described  in  the  Act  of  Con- 
gress, and  must  forever  guarantee  the  whole 
amount,  so  that  if  any  of  the  principal  is  lost 
it  must  be  supplied  by  the  State,  and  it  must 
pay  over  the  five  percent  interest  on  the  whole 
of  this  fund  to  the  University.  This,  of  course, 
does  not  weigh  in  case  the  decision  were  that 
the  law  is  in  that  condition.  For  the  reasons 
already  given,  I  do  not  think  it  is." 

On  the  question  whether  the  legislation  of 
New  York,  or  the  agreement  of  August  4, 1866. 
was  in  violation  of  the  Act  of  Congress,  the 
Court  of  Appeals  says  (p.  129):  '^Interpreted  as 
we  have  interpreted  the  agreement  and  the  Act 
of  the  Legislature  of  New  York,  the  remaining 
inquiry  is,  Does  the  New  York  Statute,  or  the 
agreement  under  it,  run  counter  to  the  Act  of 
Congress  creating  this  land-scrip  trust?  I  think 
not.  It  provides  that  all  moneys  derived  from 
the  sale  of  the  land  scrip  by  the  State  shall  be 
invested,  etc. ,  as  therein  prescribed.  The  scrip 
is  to  be  sold  by  the  State,  which  could  not  it- 
aelf  locate  the  land,  and  the  avails  of  such  sale 
■are  to  be  invested.  The  avails  of  tbe  sale  of 
the  scrip  by    the  State   were   the  purchase 

firice  thereof;  and  if  I  am  right,  that  the  profits 
ormed  no  part  of  such  purchase  price,  but 
were  the  property  of  the  vendee  of  the  State, 
which  hs  agreed  to  give  to  the  University  for 
^neral  purposes,  as  his  gift  and  to  form  the 
property  of  the  University,  then  the  Act  of 
-CoDffress  has  no  concern  with  it. 

"Another  consideration  may  be  adverted  to. 
It  if  exceedingly  doubtful,  In  my  mind,  whether 
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the  University  can  be  heard  to  claim  the  ex- 
istence of  this  alleged  debt  under  the  facts  of 
this  case.  The  State  has  made,  and  makes,  no 
claim  upon  the  University  for  the  property  or 
any  poition  of  it  It  was  placed  in  its  posses- 
sion Dv  virtue  of  the  consent  of  the  State,  evi- 
dencea  by  the  passage  of  an  Act  authorizing 
and  directing  it  The  University  has  claimed 
to  be  the  owner  of  it,  and  no  one  has  drawn  its 
rightful  title  in  question.  Can  it  now,  while 
enjoying,  without  hostile  claim  from  any 
source,  the  full  control  of  the  property,  as  its 
absolute  owner,  set  up,  as  a  reason  why  it 
should  be  allowed  to  take  other  property,  that 
peihaps  hereafter  someone  may  make  a  claim 
that  the  property  docs  not  belong  to  the  Uni-  [X9| 
versity,  but  that  it  is  a  trust  fund  originating 
in  the  Act  of  Congress?  If  the  State  or  the 
United  States  were  to  commence  some  proceed- 
ing, based  on  the  counsel's  argument,  to  reclaim 
possession  of  the  property,  were  is  nothing  in 
the  present  attitude  of  the  Uidversity  which 
would  necessarily  estop  or  in  any  way  con- 
clude it  from  denying  that  any  such  tnist  ex- 
ists, or  that  any  case  had  been  made  for  taking 
the  possession  of  the  property  out  of  its  hands. 

"So  far  as  appears,  it  seems  that  this  assumed 
indebtedness  is  entirely  gratuitous  on  its  part, 
and  that  there  is  no  creditor  who  makes  the 
claim,  no  one  who  questions  its  title.  It  is 
going  a  good  ways,  under  such  circumstances, 
to  lay  much  weight  on  the  liability  which,  up 
to  this  proceeding,  was  never  admitted  by  the 
University,  and  is  not  now  asserted  by  any- 
one else.  It  would  seem  as  if  property  which 
was  thus  in  the  possession  of  the  corporation, 
unclaimed  by  anyone  else,  was  held  by  it  with- 
in the  meaning  of  its  charter,  and  that  the 
question  in  regard  to  the  character  of  its  hold- 
ing was  merely  an  abstract  one  with  which 
courts  would  not  deal,  at  least  so  far  as  this 
proceeding  is  concerned. 

"  In  all  these  matters  it  must  be  borne  in 
mind  the  parties  have  all  been  actini?  in  the 
most  entire  and  perfect  good  faith.  This  was 
no  scheme  to  avoid  or  evade  the  provisions 
of  the  Act  of  Congress.  The  price  of  sixty 
cents  an  acre  which  the  State  got  for  the  land 
was  all  it  was  worth  at  that  time.  Its  future 
value  depended  upon  many  contingencies. 
The  State  had  the  right  to  sell  the  scrip  for 
such  price  as  it  might  agree  on  with  a  pur- 
chaser. This  it  did.  The  University  wanted 
money  to  pay  its  expenses.  It  could  not  very 
well  wait  for  twenty  or  even  five  years  for  the 
purpose  of  seeing  how  the  value  of  this  scrip 
would  appreciate,  if  at  all.  The  Legislature 
was  equally  in  earnest  in  its  desire  for  the  pros^ 
perity  of  the  institution;  so  were  the  state  offi- 
cers, and,  above  and  beyond  all,  so  was  Mr. 
Cornell,  its  generous  founder,  and  already  tha 
donor  of  such  a  large  amount  of  money.  Tak- 
ing all  the  circumstances  into  consideration,  the 
plan  carried  out  was  hit  upon,  and  tbe  amount 
of  the  Cornell  Endowment  Fund  and  the  prop- 
erty arising  therefrom  must  be  regarded  as  a 
gift  of  the  donor  and  founder,  and  not  as  a  r  jgi 
violation  of  either  the  Act  of  Congress,  or  of 
the  Act  of  our  own  Legislature." 

The  Court  of  Appeals  then  stetes  (p.  181)  the 
position  of  the  University  with  reference  to  the 
value  of  its  property  as  follows:  funds  from  in- 
dividuals (indudhig  the  value  of  the  unbr^n^t^ 
28  «V 
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bnildiDgs,  farm,  grounds,  etc.,  at  $69,083.88), 
as  fixed  by  the  surrorate,  $598,588.65;  western 
lands,  $1,648,178.66;  western  land  contracts, 
$489,884.22;  total,  $2,686,101.48.  It  states 
tiiattbesapreme  court  advanced  the  $69,688.38 
to* '$885,000,"  being  an  advance  of  "$315,- 
816.67,"  and  that,  adding  this  $815,816.67  to 
the  $2,686,101.48  makes  a  total  of  $8,001,418.- 
10,  without  counting  as  propertv  the  College 
liimd  Scrip  Fund  in  the  hands  of  the  State. 

The  statement  that  the  supreme  court  ad- 
Tanced  the  $69,688.88  to  $385,000  would  ap- 
pear by  the  record  to  be  a  clerical  error,  for, 
although  Jiidge  Merwln,  in  his  opinion  in  the 
supreme  court,  states  that  the  appellants  there 
were  entitled  to  a  finding  that  the  property  rep- 
reseoted  by  the  item  of  $69,688.83  was  at  the 
date  of  the  death  of  Mrs.  Fiske,  of  the  value 
*'at  least"  of  $385,000,  the  Judgment  of  the 
supreme  court  expressly  adjudges  that  the  item 
of  $69,688.88  is  fixed  by  it  at  $400,000,  and 
that  it  finds  that  the  value  of  the  property  of 
the  University  held  and  owned  by  it  at  the 
death  of  Mrs.  Fiske  was  $3,015,414.71.  But, 
in  either  case,  the  amount  exceeded  $8,000,000. 

We  concur  with  the  court  of  appeals  in  the 
conclusion  that  the  sixty  cents  per  acre  was  the 
purchase  price  of  the  land  scrip;  that,  under 
the  agreement  of  August  4,  1866,  the  profits  to 
be  made  by  Mr.  Cornell,  although  to  be  paid 
Into  the  treasury  of  the  State,  were  not  any 
portion  of  the  purchase  price  of  the  scrip,  but 
were  to  be  paid  in,  and  were  in  fact  paid  in,  as 
his  profits,  and  were  received  by  ihe  State,  as 
the  sixth  section  of  the  agreement  states,  as  "a 
separate  and  distinct  fund,  which  shall  be  the 
property  of  the  Cornell  University,  to  be  known 
as  the  'Cornell  Endowment  Fund,'  "  and  that 
the  income  of  the  money  was  to  be  paid  to  the 
University  for  its  general  purposes,  and  the 
principal  was  to  constitute  the  "  Cornell  En- 
dowment Fund." 

The  court  of  appeals  states  that  it  cannot  see 
that  in  all  this  there  was  nothing  but  an  agency 
created  in  behalf  of  the  State,  and  that  Mr. 
Cornell  was  such  agent,  and  that  the  whole 
profits  were  reallv  nothing  but  the  proceeds  of 
the  land  scrip  sold  by  the  State.  In  this  con- 
nection, a  reference  may  not  be  inappropriate 
to  the  dear  and  incisive  statement  of  Governor 
Seymour,  in  his  minority  report  before  referred 
to.  After  stating  that  nis  associates  were  of 
opinion  that  the  contract  was  an  actual  sale  to 
Mr.  Cornell,  but  that  all  profits  made  from  the 
land  were  {Mut  of  the  purchase  money,  and  so 
subject  to  the  restrictions  of  the  Act  of  Con- 
gress, Governor  Seymour  says  that  he  is  forced 
to  the  conclusion  that  the  construction  which 
involves  merging  the  two  funds  into  one  is  in- 
consistent with  tne  pledges  of  the  State  to  Con- 
gress. He  adds:  "When  New  York  accepted 
Uie  grant  of  the  general  government,  it  did  so 
with  the  full  knowledge  of  this  clause  in  the 
Act  of  Congress,  viz. :  'That  the  grant  of  land 
and  of  land  scrip  hereby  authorized  shall  be 
made  on  the  following  conditions,  to  which,  as 
well  as  to  the  provisions  hereinbefore  contained, 
the  previous  assent  of  the  several  States  shall 
be  signified  by  legislative  Acts.'  One  of  these 
conditions  is,  'that  in  no  case  shall  any  State  to 
which  land  scrip  may  thus  be  issued  be  allowed 
\o  locate  the  same  within  the  limits  of  any  other 
Sute.'   7!&if  5M0 onJ/iitd  the  right  to  sell  its 
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scrip.  If  it  has  no  right  to  locate  land  openly 
and  directljr,  can  it  do  the  same  thing  under 
cover  and  indirectlv?  If  the  State  can  claim 
all  the  proceeds  of  the  lands  entered  by  its  scrip 
in  the  State  of  Wisconsin,  after  deducting  the 
costs  of  taxes  and  expenses  and  the  price  of  its 
scrip,  does  it  not  claim  and  get  everything  it 
would  if  the  land  had  been  taken  up  in  the 
name  of  the  State?  Is  there  any  stronger  (nr 
clearer  way  of  saying  that  a  man  is  entitled  t& 
all  there  is  of  value  In  any  property,  than  to 
say  he  has  a  right  to  all  the  money  it  will  bring 
after  paying  taxes  and  expenses?  Does  any 
citizen  of  our  country  hold  a  more  ample  in- 
terest in  land,  by  virtue  of  deeds  or  patents^ 
than  is  held  by  him  who  has  a  right  to  all  that 
it  will  bring  by  sales  or  leases,  after  paying 
taxes  and  expenses?  All  of  our  citizens  who 
have  lands  in  Western  States,  or  elsewhere,  in 
fact  own  them  upon  these  terms.  Is  the  case  [It 
in  any  way  changed  by  using  the  term  profit  in 
place  of  the  word  proceeds,  to  express  the 
amount  the  State  can  claim  by  their  construc- 
tion of  the  contract?  Any  construction  of  the 
contract  with  Mr.  Cornell,  which  makes  the 
State  the  substantial  owner  of  these  lands  and 
converts  the  transactions  into  any  agency,  is 
not  merely  a  technical  and  immaterial  violation 
of  its  pledges.  It  conflicts  with  the  Act  of  Con- 
gress and  infringes  in  a  serious  way  upon  the 
nghts  of  Wisconsin  and  other  States  where  the 
lands  held  by  Mr.  Cornell  are  situated.  The 
careful  way  with  which  the  Law  of  Congress 
distinguishes  between  the  proceeds  of  land  and 
of  land  scrip  was  designed  to  protect  such 
States.  But  for  the  restraints  of  the  Act  the 
old  States  could  enter  all  their  scrip  at  the  land 
oflSces  of  the  west.  Their  wealth  would  enable 
them  to  pay  taxes  and  keep  the  lands  froo^ 
market  for  an  advance  of  price.  For  this  rei^ 
son  the  restriction  was  put  into  the  Act.  Own- 
ership* by  this  State  under  cover,  no  matter 
what  terms  are  used  to  hide  its  interest,  or  what 
objects  or  pretexts  are  displayed  as  an  excuse 
for  its  action,  is  a  violation  of  its  pledges  U> 
Congress  and  of  the  rights  and  interests  of 
other  States.  As  a  rule,  individuals  are  unable, 
for  any  length  of  time,  to  hold  larfl;e  tracts  of 
land.  Nearly  the  whole  amount  of  scrip  given 
by  Conn-ess  to  the  several  States  has  been  used 
by  settlers  to  buy  homes  in  the  west,  and  has 
thus  promoted  their  prosperity.  Congress  con- 
templated this  when  It  forbade  one  State  to  take 
up  land  within  the  bounds  of  another.  The 
agreement  is  a  sale  of  the  scrip  to  Mr.  Cornell, 
and  the  profits  made  by  him  out  of  the  lands 
taken  up  by  him  with  the  scrip,  when  given  to 
the  University,  will  be  a  gift  for  the  general 
purposes  of  the  institution,  'and  not  subject  to 
Uie  restrictions  of  the  Act  of  Congress.'  These 
profits  will  be  the  result  of  his  skill  and  labor. 
It  is  the  intent  of  the  Act  of  1862  that  no  State 
shall,  under  any  pretense,  in  any  manner,  or  in 
any  degree,  acquire  title  or  right  to  lands  in 
another  State." 

We  are  of  opinion  that,  by  the  terms  of  the 
agreement,  the  State  sold  the  scrip  to  Mr.  Cor- 
nell, and  that  the  legal  title  to  the  lands  located 
by  him  under  the  scrip  was  vested  in  him  when 
he  took  out  patents  upon  such  location.  The 
terms  of  the  agreement  show  that  the  profits  [K 
which  Mr.  Cornell  hoped  to  realize  from  the 
sale  of  the  lands,  beyond  the  second  thirty  cents 
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per  acre,  were  inteDded  by  both  parties  to  the 
agreement  to  be  a  gift  from  Mr.  Cornell  per- 
aoDally  to  the  University,  and  not  from  him  as 
a  mere  agent  of  the  State  or  of  the  United 
States;  and  that  the  State  became  the  custodian 
of  such  profits,  not  under  the  Act  of  CSongress, 
but  under  the  duty  which  it  assumed  to  take 
care  of  the  fund  as  a  fund  beloncin^  to  the 
University,  as  the  property  of  the  University, 
and  to  appropriate  the  income  to  the  trustees 
of  the  institution  for  its  general  purposes.  The 
State  has  provided,  as  required  by  the  Act  of 
Congress,  for  the  investment  in  the  manner 
prescribed  by  that  Act,  of  the  moneys  derived 
from  the  sale  of  the  land  scrip.  It  was  under 
no  obligation  to  treat  as  falling  within  the  pro- 
visions of  the  Act  of  Congress  any  other  moneys 
than  those  derived  from  the  sale  of  such  scrip, 
or  any  moneys  derived  from  the  sale  of  the 
lands  which  the  purchaser  of  the  scrip  should 
locate  and  obtain  patents  for.  The  State  could 
not  itself,  or  by  an  agent  acting  in  its  behalf, 
locate  or  obtain  patents  for  any  land  which  the 
acrip  represented.  Therefore  the  claim  of  the 
University,  and  of  Mr.  Boardman  as  executor, 
that  the  Act  of  Congress  was  violated  in  the 
transaction  between  the  State  and  Mr.  Cornell, 
and  that  the  moneys  and  property  derived 
from  the  sale  of  the  lands  by  Mr.  Cornell 
formed,  on  the  actual  facts,  no  part  of  the 
$8,000,000  of  property  held  by  the  University, 
it  not  warranted  by  law. 

JTie  judgment  of  the  Supreme  Court  of  tht 
Btate  ^  New  York,  entered  December  12,  1888, 
eatabliihing  as  ite  judgment  the  judgment  of  the 
Court  of  Appeals  of  New  York,  rendered  Nvvem- 
her  27,  1888,  affirming  the  judgment  of  the  Su- 
preme Court  herein,  entered  Vecember  14,  1887, 
is  affirmed, 

Mr.  Justice  Brewer: 

Mr.  Justice  Gray  and  myself  dissent  from 
the  views  expressed  and  the  conclusions  reached 
in  the  foregoing  opinion. 

By  the  Act  of  Congress  of  July  2, 1862,  mak- 
ing a  grant,  and  the  Act  of  the  Legislature  of 
the  State  of  New  York,  of  May  5.  1863,  ac- 
cepting the  same,  a  trust  was  created  in  the 
Btate  of  New  York  in  respect  to  this  land  scrip. 
This  is  evident  from  these  sections: 

*'An  Act  Donating  the  Public  Lands  to  the 
Several  States  and  Territories  Which  may 
Provide  Colleges  for  the  Benefit  of  Agricul- 
ture and  the  Mechanic  Arts. 
"Be  it  enacted  by  the  Senate  and  House  of  Ref- 
resentatives  of  the  United  States  of  America  tn 
Congress  assembled,  That  there  be  granted  to 
the  several  States  for  the  purposes  hereinafter 
mentioned,  an  amount  of  public  lands,  to  be 
apportioned  to  each  State  a  quantity  equal  to 
thirty  thousand  acres  for  each  senator  and  rep- 
resentative in  Congress  to  which  the  States  are 
respectively  entitl^  by  the  apportionment  un- 
der the  census  of  eighteen  hundred  and  sixty: 
Promded,  That   no   mineral  lands   shall    be 
selected  or  purchased  under  the  provisions  of 
this  Act. 

"§  2.  Andbe  it  further  enacted.  That  the  land 
aforesaid,  after  being  surveyed,  shall  be  appor- 
tioned to  the  several  States  in  sections  or  subdi- 
Tisions  of  sections,  not  less  than  one  quarter  of  a 
section;  and  whenever  there  are  public  lands  in 
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a  State  subject  to  a  sale  at  private  entry  at  one 
dollar  and  twenty-five  cents  per  acre,  the  quan- 
tity to  which  said  State  shall  be  entitled  shall 
be  selected  from  such  lands  within  the  limits 
of  such  State,  and  the  Secretary  of  the  Interior 
is  hereby  directed  to  issue  to  each  of  the  States 
in  which  there  is  not  the  quantity  of  public 
lands  subiect  to  sale  at  private  entry  at  one 
dollar  and  twenty-five  cents  per  acre,  to  which 
said  State  may  be  entitled  under  the  provisions 
of  this  Act,  land  scrip  to  the  amount  in  acres 
for  the  deficiency  of  its  distributive  share;  said 
scrip  to  be  sold  by  said  States  and  the  proceeds 
thereof  applied  to  the  uses  and  purposes  pre- 
scribed in  this  Act,  and  for  no  other  use  or 
purpose  whatsoever:  Promded,  That  in  no  case 
shall  any  State  to  which  land  scrip  may  thua 
be  issued  be  allowed  to  locate  the  same  within 
the  limits  of  any  other  State,  or  of  any  Terri- 
tory of  Uie  United  States,  but  their  assignees  [SCM 
may  thus  locate  said  land  scrip  upon  any  of 
the  unappropriated  lands  of  the  United  States 
subject  to  sale  at  private  entry  at  one  dollar 
and  twenty-five  cents,  or  less,  per  acre:  And 
provided  further.  That  not  more  than  one  mil- 
lion acres  shall  be  located  by  such  assignees  in 
any  one  of  the  States:  And  protdded  further. 
That  no  such  location  shall  be  made  beiore  one 

year  from  the  passage  of  this  Act 
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"S  4.  And  be  it  further  enacted.  That  all 
moneys  derived  from  the  sale  of  the  lands 
aforesaid  by  the  States  to  which  the  lands  are 
apportioned,  and  from  the  sales  of  land  scrip 
hereinbefore  provided  for,  shall  be  invested  in 
stocks  of  the  United  States,  or  of  the  States,  or 
some  other  safe  stocks,  yielding  not  less  than 
five  per  centum  upon  the  par  value  of  said 
stocks;  and  that  the  moneys  so  invested  shall 
constitute  a  perpetual  fund,  the  capital  of  which 
shall  remain  forever  undiminished  (except  so 
far  as  may  be  provided  in  section  fifth  of  this 
Act),  and  the  interest  of  which  shall  be  invio- 
lably appropriated,  by  each  State  which  may 
take  and  claim  the  benefit  of  this  Act,  to  the 
endowment,  support  and  maintenance  of  at 
least  one  college  where  the  leading  object  shall 
be,  without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are  re- 
lated to  agriculture  and  the  mechanic  arts,  in 
such  manner  as  the  Le^slatures  of  the  States 
may  respectively  prescribe,  in  order  to  promote 
the  liberal  and  practical  education  of  the  in- 
dustrial classes  in  the  several  pursuits  and  pro- 
fessions in  life. 

"§  5.  And  be  it  further  enacted.  That  the 
grant  of  land  and  land  scrip  hereby  authorized 
shall  be  made  on  the  following  conditions,  to 
which,  as  well  as  to  the  protons  hereinbe- 
fore contained,  the  previous  assent  of  the  sev- 
eral States  shall  be  sig^nified  bv  legislative  Acts: 

"First  If  any  portion  of  tne  fund  invested, 
as  provided  by  the  foregoing  section,  or  any 
portion  of  the  interest  thereon,  shall,  bv  any 
action  or  contioffency,  be  diminished  or  lost,  it 
shall  be  replaced  by  the  State  to  which  it  be- 
longs, so  that  the  capital  of  the  fund  shall  re- 
main forever  undiminished;  and  the  annual 
interest  shall  be  regularly  applied  without 
diminution  to  the  purposes  mentioned  in  the  [MS 
fourth  section  of  this  Act,  except  that  a  sum, 
not  exceeding  ten  per  centum  upon  the  amount 
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„  le  expended  for  tbe  purcbase  of 
nltei  or  esperiaenlBl  larnu  whenever 
I  bj  the  rHpecUve  Legislatures  of 

JbOl  No  Bute  shall  be  entllled  to  the 

lofthla  Act  UD less  It  ahall  express  lU 

Bnce  thereof  hy  Its  LeelslBture  witbin 

"B  from  the  dU«  of  Its  approval  by  the 

It" 

fder  thb  BUtute,  the  actfoo  of  the  State 
Dating  one  benddary  was  not  final:  and 
lid  mtbdnw,  thereafter,  the  iocome  Crom 
flnstltutton  and  bestow  il  upon  auotber, 
1  M  It  did.  In  bet,  in  tlils  case,  as  abonn 
'  the  reooid.  Sappose,  hereafter,  Coracll 
llversliy  should  be  so  conducted  tbai  iis 
eading  object"  should  not  be  '  'to  leseb  aucb 
iDcbea  of  leatnlDg  as  are  related  lo  acrlcul- 
«  sod  the  mechanic  arts,"  as  required  by 
I  Act  of  Congress,  it  would  be  tbe  rigbt  and 
:  duty  of  the  State  to  take  ibe  fund  and  ap- 
)ly  it  to  that  purpoee  by  other  means  and  in- 
fslTumenta. 

Th«  ncrcdncM  of  the  duties  cast  upon  a 
trustee,  lecognixed  from  time  immemorial,  ob- 
tains; and  the  subsequent  iranMclion  by  which 
the  land  scrip  was  disposed  of  cannot  be  inter- 
preted as  if  ft  vere  a  diapoaition  by  an  absolute 
owner  of  hi*  property.  A  trustee  may  not 
speculate  in  respect  to  trust  property  for  his 
own  benefit,  or  lor  the  benefit  of  a  friend  or 
in  favor  of  any  Institution.  The  fact  of  a  trust 
Gompeii  that  all  received  as  tbe  proceeds  of 
tmal  property,  directly  or  indirectly,  must  1»b 
adjudged  forever  within  tbe  obligations  of  Ibat 
trusL 


fact,  tbe  nature  and  extent  of  tbe  trusL  It 
grants  land;  or.  In  tbe  absence  of  public  lands 
within  the  State,  scrip  to  the  corresponding 
amount  It  provides.  In  section  two,  that 
Where  scrip  Is  taken  by  a  State,  it  may  be  sold 
by  It  "and  the  proceeds  thereof  applied  to  tbe 
uses  and  purposes  prescribed  in  ibia  Act,  sod 
for  no  other  use  or  purpose  whatsoever."  Sec- 
tion three,  while  referring  to  the  land  which 
maybe  taken  under  the  Act,  indicates  fuiiy 
tho  scope  and  Intent  of  the  trust,  by  enacting 
"that  all  the  oipenses  of  management,  super- 
intendence and  taxes  from  date~  of  selection  of 
said  lands,  previous  to  Ihelr  sales,  and  all  es- 
penaes  Incurred  in  the  management  and  dls- 
Dursement  of  the  moneys  wblch  may  be  re- 
ceived therefrom,  shall  be  paid  by  tbe  Stales 
to  which  tbey  may  belong,  out  of  the  treasury 
of  said  States,  so  that  the  entire  proceeds  of 
the  tale  of  said  lands  shall  be  applied  without 
any  diminution  whatever  to  the  purposes  here- 
inafter mentioned."  Section  four  provides 
"that  all  moneys  derived  from  tbe  sale  of 
lands,  and  from  tbe  sales  of  land  scrip,  shall 
be  invested,"  etc.;  and  tbat  "the  moneys  so 
invested  shall  constitute  a  perpetual  funa,  tbe 
capital  of  which  shall  remain  forever  undimlu- 
isbed,  and  the  interest  of  wblcb  shall  be  In- 
violably apnroi)riated,"etc.,  specifying  the  pur- 
poaea  of  the  appropiiailoD.  Obviously  the 
scope  of  this  is,  that  all  moneys  derived  from 
tUs  property,  whether  land  or  acrip,  whether 


obtained  directly  or  indirectly,  ue  consecrated 
to  tbe  purposes  dedrnated,  and  must  ha  held 
by  the  State  in  trust  forever.  Amone  the  limi- 
tations provided  is  that  expressed  In  tbe  seo- 


applied,  directly  or  iDdirecIIy,  under  any  pre- 
tense whatever,  to  the  purchase,  erection,  pre*- 
crvBtion  or  repair  of  any  building  or  huild- 
iDga,"  Nothing  can  be  clearer  from  ibia 
Statute  than  that  a  State,  accepting  its  provis- 
ions, constituted  itself  a  trustee,  with  the  ol^ 
ligation  that  it  should  devote  lo  the  purposei 
of  the  Act  all  the  proceeds  of  tbe  land  or  land 
scrip  which  it  might  obtain,  directly  or  indi- 
rectly. 

The  State  of  New  Tork,  having  no  publio 
lands  witbin  its  limits,  received  scrip,  bat  the 
scrip  was  subjected  to  the  same  trust  that  land 
would  have  been  subjected  to,  and  waa  sub- 
jected to,  when  taken  by  any  State.  All  ex- 
pease  in  respect  to  the  location  and  manag*- 
ment  of  tbe  lands,  or  the  investment  of  tne 
funds,  was  to  be  borne  by  the  State,  in  order 
that  the  net  proceeds  of  this  grant,  no  mailer 
how  obtained,  should  be  appropriated  to  the 

Purposes  expressed.  Hence,  tbe  State  of  New  [2( 
ork.  accepting  the  trust,  was  powerlcn  to 
repudiate  Its  obligationa,  or  to  provide  for 
an  appropriation  for  any  other  purpoaea,  or 
under  any  other  conditions,  of  the  moneya 
which  might  be  received,  directly  or  indirectly, 
from  the  diaposilioo  of  this  trust  property. 
Prior  to  November  24,  1865,  scrip  to  the  ag- 
gregate amount  of  17tt,000  acres  waa  sold  at 
prices  ranging  from  fifty  to  eighty-live  cents — 
tbe  average  t^ing  sixty-five,  nearlf. 

The  first  selection  of  the  beneficiary  of  this 
trust  was  the  People's  College  of  Havana;  but 
that  selection  was  not  aatlsfaclory;  and  on 
April  27,  1835,  Cornell  University  was  estab- 
lished by  Actof  tbe  Legislature  of  New  York, 
and  it  was  designated  as  the  t>eaeflciary;  the 
Act  providing,  as  a  condition  of  this  selection, 
that  Cornell  University  should  be  endowed  to 
the  extent  of  five  hundred  thousand  dollars  hy 
Ezra  Cornell.  The  provision  In  ^  4  in  its  char- 
ier, tbat  "  tbe  corporation  hereby  created  may 
bold  real  and  personal  property  to  on  amount 
not  exceeding  three  millions  of  doUoia  in  tha 
aggregate,"  evidently  meaos  tbat  tbe  property 
of  tbe  corporation  shall  not  exceed  three 
millions,  after  deducting  the  amount  of  all  its 
debts  and  obligatioDS.  and  does  not  include 
property  which  the  State  might  retake  at  any 
lime,  and  a  fortiori  property  which  tbe  State, 
under  a  duty  imposed  upon  it  by  law,  owned 
upon  a  trust  which  it  could  notdcvestllaclf  of. 
Ilere,  a  reference  to  Mr.  Cornell,  and  his  coo- 
nection  with  this  transaction,  is  appropriata. 
A  maa  acquiring  wealth  by  his  own  exertions, 
the  dream  of  his  later  years  waa  a  university, 
bearing  hi*  name,  and  so  munificently  en- 
dowed as  to  become,  like  Tale  and  Harvard,  a 
centre  of  learning;  and  his  purchase  of  tbe 
scrip,  and  bis  transaction  with  the  State,  must 
be  interpreted  in  the  line  of  this  thought  It 
was  the  glory  of  a  great  university  which  ha 
hoped  to  realize—one  which  would  link  hit 
name  with  its  glory.  The  meana  were  subor- 
dinnte— the  glory  and  strength  of  Cornell  Uni> 
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1806,  the  Legislature  passed  an  Act  for  the 
future  disposal  of  the  scrip,  and  authorized  the 
comptroller  to  fix  its  price.  That  price  was 
]  Dot  to  be  leas  than  thirty  cents  per  acre.  The 
Act  also  provided  that  he  might  contract  for 
the  sale  thereof  to  the  trustees  of  Cornell  Uni- 
Tersitj;  and  that  if  they  did  not  purchase,  the 
commissioners  of  the  land  office  might  contract 
for  the  sale  to  any  person  or  persons;  but 
added,  expressly,  that  '*  said  trustees  or  such 
person  or  persons  shall  at  the  time  make  an 
Agreement  and  give  sectirity  for  the  perform- 
ance thereof  to  the  satisfaction  of  the  comp- 
troller, to  the  effect  that  the  whole  net  avails 
and  profits  from  the  sale  of  scrip  or  the  loca- 
tion and  use  by  the  said  trustees,  person  or 
persons  of  the  said  lands  or  of  the  lands  lo- 
cated under  said  scrip,  shall  from  time  to  time, 
as  such  net  avails  or  profits  are  received,  be 
paid  over  and  devoted  to  the  purposes  of  such 
ustitution  or  institutions  as  hiave  been  or  shall 
be  created  by  the  Act,  chapter  five  hundred 
and  eighty-five  of  the  laws  oi  eighteen  hundred 
•nd  sixty-five,  of  the  State  of  New  York,  in 
accordance  with  the  provisions  of  the  Act  of 
Congress  hereinbefore  mentioned.  And  the 
aaid  trustees,  person  or  persons  to  whom  the 
said  lands  or  scrip  shall  be  sold,  shall  report  to 
the  comptroller  annually,  under  such  oath  and 
In  such  form  as  the  comptroller  shall  direct, 
the  amount  of  land  or  scrip  sold,  the  prices  at 
which  the  same  have  been  sold,  and  the  amount 
of  money  received  therefor,  and  the  amount  of 
expenses  incurred  in  the  location  and  sale 
thereof." 

This  Act  has  a  twofold  aspect:  It  is  the 
legislation  of  a  sovereign  State,  prescribing  the 
duties  and  powers  of  one  of  its  officials;  ana  it  is 
also  a  declaration  of  the  duties  cast  by  a  trustee 
upon  its  agent  in  respect  to  trust  property.  In 
either  aspect,  its  voice  is  potential  in  respect  to 
that  which  was  under  the  authority  thereafter 
done  bv  official  or  a^nt  It  must  be  borne  in 
mind  that  the  State  had  no  land — nothing  but 
scrip.  This  fact  was  known,  and  must  be 
recognized  in  any  interpretation  of  the  powers 
granted.  What  were  they  ?  First,  to  sell  for 
cash,  at  a  price  not  less  than  that  to  be  fixed 
b^  the  comptroller.  Second,  and  this  was  ob- 
viously in  view  of  propositions  or  suggestions 
made  by  Mr.  Cornell  as  to  what  he  was  will- 
ing to  do,  that  if  no  sale  for  cash  was  made, 
the  scrip  might  be  disposed  of  to  anyone  who 
would  give  to  this  fund  the  full  benefit  of  any 
profits  made  by  the  location  of  the  scrip  upon 
public  lands.  Can  it  be  doubted,  under  such 
a  statute,  that,  if  no  absolute  sale  for  cash  was 
made,  and  the  alternative  proposition  was 
finally  accepted  by  the  official  ana  agent  of  the 
State  and  trustee,  the  net  profits  of  such  loca- 
tion and  sale  were  to  become  and  be  a  part  of 
the  trust  funds  ?  If  language  means  anything, 
it  means  this.  No  stipulation  by  ofilcial  or 
agent  could  nullify  or  thwart  the  express  limi- 
tations of  this  power.  An  illustration  or  two 
will  make  this  clear:  Suppose  under  this  au- 
thority the  land  commissioners  had  contracted 
with  Mr.  Cornell  to  take  the  scrip  and  locate  it 
npon  public  lands,  and  out  of  the  proceeds 
pay  thirty  cents  an  acre  to  the  fund,  and  give 
the  balance  to  the  commissioners  for  their  pri* 
▼ate  gain;  or  to  the  State  for  the  public  pur- 
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pose  of  a  state- house,  or  other  matter  of  general 
interest,  would  any  court  or  any  person  uphold 
for  a  moment  the  yalidity  of  such  a  contract 
so  far  as  respects  the  latter  provisions;  and 
would  not  the  universal  voice  declare  that,  not- 
withstanding it,  the' entire  proceeds  of  the  loca- 
tion of  scrip  and  sale  of  lands  belonged  to  the 
fund  of  which  the  State  was  the  trustee? 
That  is  this  case.  The  comptroller  fixed  the 
price  at  fifty  cents  an  acre,  about  fifteen  cents 
an  acre  less  than  had  theretofore  been  realized. 
Not  only  that,  but  while  it  is  in  evidence  that 
the  amount  of  scrip  authorized  by  the  Act  of 
Congress  created  a  temporary  depression  in 
price,  so  that  although  no  land  was  purchas- 
able from  Congress  at  less  than  one  dollar  and 
a  quarter  per  acre,  the  price  of  scrip  was 
temporarily  reduced  to  less  than  half  that  fig- 
ure; yet,  as  appears  from  the  report  of  a  com- 
mission, appointed  in  1874  by  the  State  of  New 
York  to  inquire  into  this  college  land  grant, 
the  cash  market  value  of  the  scrip  was  always 
at  least  fifty  cents  an  acre  and  the  sales  by 
other  States  of  scrip,  amounting  in  all  to 
5,699,600  acres,  ranged  from  fifty  to  ninety 
cents,  only  120,000  acres  having  ijeen  sold  be- 
low fifty  centst  It  is  thus  obvious  that  the 
depression  in  price  was  only  temporary.  The 
prior  experience  of  the  State  of  New  York,  the 
whole  experience  of  other  States,  tends  to  show 
that  fiftv  cents  was  the  minimum  value  of  this 
scrip.  No  sale  was  made,  no  contract  of  sale 
entered  into,  at  the  price  fixed  by  the  comp- 
troller. The  contract  entered  into  was  by  vir- 
tue of  the  alternative  authority  given. 

That  contract  was  upon  this  proposition  from 
Mr.  Cornell:  "  Appreciating,  however,  as  I  do 
most  fully,  your  motives  for  desiring  to  give 
the  utmost  possible  security  and  permanency 
to  the  funds  which  are,  in  a  great  degree,  to 
constitute  the  endowment  of  the  Corndl  Uni- 
versity, I  shall  most  cheerfully  accept  your 
views  so  far  as  to  consent  to  place  the  entire 
profits  to  be  derived  from  the  sale  of  the  lands 
to  be  located  with  the  college  land  scrip  in  the 
treasury  of  the  State,  if  the  State  will  receive 
(he  money  as  a  separate  fund  from  that  which 
may  be  derived  from  the  sale  of  scrip  and  will 
keep  it  permanently  invested,  and  appropriate 
the  proceeds  from  the  income  thcreor  annually 
to  the  Cornell  University,  subject  to  the  direc- 
tion of  the  trustees  thereof,  for  the  general  pur- 
poses of  said  institution,  and  not  to  hold  it  sub- 
ject to  the  restrictions  which  the  Act  of  Con- 
gress places  upon  the  fund  derivable  from  the 
sale  of  the  college  land  scrip,  or  as  a  donation 
from  the  government  of  the  United  States,  but 
as  a  donauon  from  Ezra  Cornell  to  the  Cornell 
University.  Acting  upon  the  above  basis,  I 
propose  to  purchase  said  land  scrip  as  fast  as  I 
can  advantageously  locate  the  same,  paying 
therefor  at  the  rate  of  thirty  cents  per  acre  in 
good  seven  per  cent  bonds  and  securities,  and 
obligating  myself  to  pay  the  profits,  as  specified 
in  chapter  4Sl  of  the  Laws  of  1868,  into  the 
treasury  of  the  State,  as  follows:  thirty  cents 
per  acre  of  said  profits  to  be  added  to  the  Col- 
lefl;e  Land  Scrip  Fund,  and  the  balance  of 
said  profits  to  be  placed  in  a  separate  fund,  to 
be  known  as  the  'Cornell  University  Fund,' 
and  to  be  preserved  and  invested  for  the  bene- 
fit of  said  institution,  and  the  income  derived 
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therefrom  to  be  paid  over  annually  to  the 
trustees  of  said  University  for  the  general  pur- 
poses of  said  institution.*'^ 

It  is  unnecessarv  to  notice  the  other  portions 
of  the  correspoDdence,  or  to  review  the  con- 
tract, for  sJl  of  significance  is  expressed  in  this 
proposition.  It  u  not  an  absolute  sale  of  the 
scrip  for  so  much  money.  The  obligation  as- 
sumed by  Mr.  Cornell  to  the  State  was  thirty 
cents  an  acre,  and  the  net  profits  of  the  location 
of  the  scrip  on  public  lands,  and  sale  of  the 
lands.  In  briefer  words,  thirty  cents  an  acre 
and  net  profits  was  his  ofTer.  True,  he  pro- 
posed that  only  part  of  the  profits,  to  wit, 
thirty  cents  an  acre,  should  pass  to  the  fund; 
but  what  authority  had  the  commissioners  for 
making  such  a  limitation  in  the  contract? 
Suppose,  after  the  making  of  the  contract,  the 
commissioners  had  declined  to  transfer  the 
scrip  to  him,  could  he  have  compelled  the 
specific  performance,  by  mandamus,  of  that 
contract?  Would  not  a  clear  and  satisfactory 
answer  have  been  that  the  commissioners  had 
no  authority  to  partition  the  profits.  The  limit 
of  their  authority  was  a  contract  by  which 
the  agent  and  locator  should  pay  to  the  State 
the  whole  net  profits  of  the  location.  As  Mr. 
Cornell  could  not  have  compelled,  by  manda- 
mus, the  performance  by  the  commissioners  of 
the  contract,  so,  on  the  other  hand,  having  re- 
ceived the  scrip  and  located  it,  and  disposed  of 
the  land,  and  paid  the  monev  into  the  State, 
that  unauthorized  stipulation  oecomes  surplus- 
age. It  cannot  relieve  the  State  of  New  York 
from  its  liability  as  trustee.  It  is  not  potent  to 
turn  a  portion  of  the  proceeds  of  this  scrip 
into  other  channels,  or  to  other  uses.  The  fact 
that  all  the  proceeds  were  going  to  the  selected 
beneficiary  doubtless  led  the  commissioners  to 
indifference  as  to  the  stipulations  of  the  con- 
tract; but  such  indifference  did  not  enlarge 
their  powers  nor  make  valid  the  stipulation  m 
excess  thereof.  It  seems  strange  that  a  trustee 
can  avail  itself  of  a  disregard  by  its  agent  of 
his  instructions  so  as  to  relieve  itself  of  respon- 
sibility for  about  four  fifths  of  the  proceeds  of 
the  trust  property;  yet  such  is  the  result  of  the 
conclusions  reached  by  this  court. 

We  are  sustained  in  this  view  by  a  report  of 
a  majority  of  the  commission,  appointed  in 
1874  by  the  Legislature  of  the  State  of  New 
York,  to  inauire  into  this  fund;  for  they  say: 
"  The  question  was  raised  in  the  comptrollers 
report  of  1869,  and  earlier,  whether  this  agree- 
ment of  4th  August,  1866,  was  a  sale  of  the 
scrip  to  Mr.  Cornell,  whether  it  was  not,  'in 
substance,  an  agency  with  a  transfer  of  title 
for  the  jpurpose  of  facilitating  the  object  in 
view.'  We  are  of  the  opinion  that  the  agree- 
ment was  an  actual  sale  to  Mr.  Cornell;  but 
that  all  his  profits,  made  from  these  lands,  are 
part  of  the  purchase  money,  and  so  subject  to 
the  restrictions  of  the  Act  of  Congress.  £very- 
thinff  that  forms  a  part  of  the  consideration 
for  the  sale  of  the  trust  property  by  the  State 
belongs  to  the  trust  fund  created  by  Congress." 
And  again:  "We  are  are  askeo,  finally,  to 
recommend  'what  legislation  is  necessary  to 
properly  aecure  said  funds  in  compliance  with 
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the  Act  of  Congress.'  None  seems  to  be  nec- 
essary in  reference  to  the  fund  to  be  derived 
from  what  are  called  the  ultimate  net  profits 
from  the  location  and  sale  of  the  lands  by  Mr. 
Cornell,  under  the  agreement  of  August,  18ML 
By  his  contract  with  the  State  he  is  to  pay  these 
profits  into  its  treasury,  and  he  has  twenty 
years  in  which  to  complete  the  sale  of  the  lands. 
This  fund  is,  in  our  opinion,  a  part  of  the  pro- 
ceeds of  the  scrip  within  the  purview  of  the  Act 
of  Congress,  and  cannot  be  legally  distinguished 
from  the  other  fund.  Mr.  Cornell  seems  to 
have  taken  this  view  before  entering  into  the 
contract,  for  in  a  public  communication,  dated 
October  26,  1869,  referring  to  a  letter  from 
himself  to  Comptroller  Hillhouse  in  June,  1866, 
he  says:  '  I  volunteered  to  create  a  fund  three 
or  four  times  as  large  as  that  which  the  State 
could  produce,  for  the  same  object  that  Con- 
gress intended,  and  at  my  own  risk  and  ex* 
penses,  without  charging  a  single  dime  to  any- 
t>odv  for  my  services.'  He  could  not  impose 
on  the  state  treasurv  a  new  and  distinct  trust 
as  to  any  part  of  the  consideration  he  was  to 
pay.  Unless  these  profits  are  part  of  the  pur- 
chase money,  the  State  gave  to  him,  for  the 
college  bearing  his  name,  a  monopoly  of  the 
scrip  on  long  credit  for  a  price  much  less  than 
its  cash  value.  The  second  thirty  cents  per 
acre,  provided  for  in  the  agreement,  being  de- 
pendent solely  on  contingent  profits,  which 
might  not  be  realized,  if  at  all,  for  twenty 
years,  and  then  without  interest,  was  not  at  the 
date  of  the  agreement  equivalent  to  more  than 
from  seven  to  ten  centa.  These  profits,  beinff 
part  of  the  purchase  money,  the  State  is  bouna 
to  receive  them,  when,  from  time  to  time,  re- 
alized, and  invest  them  in  the  manner  pre- 
scribed by  the  Act  of  Congress,  and  to  appro- 
priate the  income  to  educational  purposes  in 
the  Act  defined." 

It  is  true,  a  minoritjr  of  that  commission  dla-  .^ 
sented ;  but  the  reason  m^  of  the  minority  makes  " 
the  contract  of  no  validity,  except  as  to  the  sale 
of  the  scrip  for  thirty  cents  an  acre,  and  leaves 
only  that  amount  as  the  fund  for  which  the 
State  is  responsible.  The  reasoning  is  that  the 
State  was  not  authorized  under  the  Act  to  itself 
locate  scrip  on  lands  in  another  State;  and  if 
the  profits  of  the  location  were  to  belong  to 
the  State,  it  would  follow  that  the  State  was 
the  beneficial  owner  of  the  lands  thus  located, 
and  therefore  there  was  a  direct  evasion  of 
the  Act  of  Congress.  Concede  the  force  of 
that  reasoning,  and  who  can  take  advantage  of 
it?  Can  the  State  which  has  received  the  pro- 
ceeds of  such  location  say  that  it  had  no  au- 
thority to  receive  them^  and  can  it,  after  re- 
ceiving them,  repudiate  its  liability  as  trustee 
for  that  which  it  has  received  as  Uie  proceeds 
of  the  trust  property? 

It  scarcely  need  be  said  that  no  subsequent 
legislation  on  the  part  of  the  State  of  New 
York,  and  no  agreement  between  it  and  Cornell 
University  as  to  the  possession  of  these  funds, 
can  have  the  effect  to  relieve  the  State  from  its 
liability  as  trustee,  or  place  the  title  to  those 
funds  elsewhere  thim  in  the  State. 

Its  U.  8. 
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THOMAS  RYAN,  PfiT-  in  Err.,  TN  ERROR  tolbeClrcuftCourtof  Ihe  United 

«.  1  SUtes  for  th«  Western  District  of  Mlcfalgan 

UNITED  STATES.  *"  review  a  judgment  In  favor  of  the  Uofied 

States,  plalotiff,  acainst  Tbomas  Byiu  for  tlie 

(See  8.  a  Beportar'i  ed.  (B-8BJ  recoTcrj  of  certain  lands  in  HIcElgan.    Jf- 

^reKate  ef  lartdt  Iv  United  State* — eontrttel 

ttnder  Statute  of  Fraxidt—profiotti  oftaU —  Statement  bj  Mr.  Jattiet  Hkrlani 

gugkieni  detcriplion—deteription   in  deed—  This  action  of  efectmeat  was  brought  to 

cffer  and  aeuptanee — apprieai  qf  UOs  and  recover  certain  lanoa  Intbe  Village  of  Sault 

reeoriliTtg—genirett  uarraaty — atoppel.  Ste.    Marie,    Cbtppewa  County,    Michigan, 
of  which  the  United  States  cUime  to  be  the 

%  The  United  States  mar  aoquire  tj  purobsK  owner  in  fee,  and  the  poesesBion  of  whicb  ii 

lands  tot  the  purposes  of  forUHcatton  and  cai-  alleged  to  be  wrongfullj  withheld  from  the 

ilton.  government  by  the  defeudant,  Thomas  Ryan. 

Jl   a  complete  oontract  blndlatQnder  the  statute  They  are  described  in  a  deed  from  Ryan  and 

ol  Frauds  Dujrtw  gathered  from  letteTB,«Tltlnff«  wife  to  the  United  States,  of  date  Decembw 

and  telOKnmat>etiraen  the  parties  relatlDK  to  the  18     1886,    and  recorded    in  the  proper    local 

snbjetrt  matter  of  the  oontract,  and  m>  oonneMad  offlce  on  the  35tb  of  May,  1887.     At  the  con- 

,rtth  eMh  other  that  thermaj bo  falPiT  Mid  to  elusion  of  the   evidence  the   jury,  under  the 

»ntttta»  «,»  paper  reUttag  to  the  contract.  direction  of  the  court,  returned  a  verdict  for 


*   In  Michigan.  It  Is  not  evMttal  that  lie  d«orlp-   t^e  government,  and  a  judgment  was  entered 


w  pioposal  of  sale  have  suoh  partlculan 

B  that  judgment  here  for  review. 


J    •n..H.»^Mi«.  ta"»l  .»,~-.i  ^  _i.  i_  .i._  The  princTpal  question  to  be  determined  li 

S^«?tS^S^^^lSrS^^rt^JL  ^  whetfier  the  titfe  to  the  premises  In  disput* 

ease  of  the  niiai  pcopoaso  to  be  loid,  sivhictha     _ i  , .u.   j  v  ^j_„..   ..   .i.    ___ 

BumberoftheseoHoMandtfaepartatbereoFand  "^'^^  passed  from  the  defendant  to   the  gov- 

tbe  toviuhlp  and  rang«.  ti  sumoleat  (although  emment.     It  is  claimed  that  the  negotiationj 

there  ii  no  statemeat  of  the  partloulai  village  In  '°   reference    to  the    sale   of  these    premises 

which  the  lands  were  iltuBtedJ.  when  takeo  In  never  resolted  In  a  binding  contract  between 

ooDnectlon  with  the  Aot  of  CoogrceaiuUiorlzliig  the  United    States  and   the   defendant ;  that 

thepurebaseatarneartbeTUlBgeof  Sault  Ste.  the   deed  of   December    18,    I88S,    although 

Ifarle.  signed  and  acknowledged  by  the  defendant 

S.   The  deed,  If  delivered  onlj  for  purpoaea  of  ez-  and  his  wife,  was  delivered  to  the  officers  of 

amlnatloQ.  and  if  the  previous  memorandum  of  the  government,  pending  such   negotiations, 

sale  !■  faiaUr  defective  under  the  Statute  of  only  for  examination,  and   was  not  placed       I' 

Fniiid».lsoompeteQtto»howtbeproclieloealltr  upon  record  with  the  assent,  express  or   Im- 

of  tbo  property  whioh  the  memorandum  of  sale  pfi^j    „(    the    grantors;    that   the  proposal 

waainteodBitoembraoe.  madVIn  Ryan'i  name  for   the   safe  oftte 

«.   AmeTeotrertoeell  real  ertate,  upon  speelded  property    was   withdrawn   by  him  before  it 

It™,J^    nl^l?,.^7„^>l°.™r..?'l?.';!  "!  was  accepted,  and  before  the  above  deed  waa 

acceptsnoe.    Butxr  iheolTer  be  accepted  without   ai  j  < '  j     ■   .i,..  .u * .t4.i_ 

conditions  and  without  varylOK  Its  terms,  and  ^'^  '^F  ^^^^i  ??^  S"*  therefore   no  title 

tbe  accepranoe  be  oommuulcated  to  tbTotheT  P^^a^d  to  the    United  States.     Each  of  these 

partr  without  unrwsimable  delay,  a  contract  propositions  is  controverted   by  the    govera- 

erlws.  (romwhlob  neither  party  oanwltbdrawat  ment. 

pleasure.  The  facts  upon  which  these  several  propo- 

t.  WbenthedeedlsdeUvared  In  theezeouUonof  sitlons  depend  are  very  numerous,  and  are  to 
the  contract  with  the  lotentloa  that  It  shall  be  be  gathered  principally  from  letters  and  tele- 
operative  when  tbe  grantee  approves  of  the  title,  gram*  between  the  puties  and  their  agents. 
he  has  tbe  rlgbtto  put  tbe  deed  on  record,  on  bis  They  are  substantially  as  follows : 
approving  of  It  and  tendering  the  oonslderatlon  By  the  third  section  of  on  Act  of  Congresst 
maaej.  approved  July  8,   1886  (24  8tat.  188,    chap. 

ft   A  party  who  eoDtmota  to  sell  lands  which  he  747),  the   Secretary   of   War  was  auUiorized 

doeenot  then  own,  but  the  title  to  which  be  ao-  to  sell  the  military  reservation  known  as  Fort 

qnlra  and  then  eonvere  b.v  general  warranty,  Brady,  in   the  Village  of  Sault  Ste,    Mario, 

cannot.toanactlonof  ejectmontjietupthathe  [„  ^^   giate   of    Mfcblgao,    except   certain 

b^  no  title  When  be  agreed  to^  portions  tbeieot.     By  the  fourth  Section  he 

%.   Where  one  aaiume.1^  bis  deed  toconveya  title  "^^   authorized  to   purchase  grounds  in  or 

jind  obllgaw  hhnself  w  p™te«  the  gran^^  in  „g^,  i^^  ^^^  ^i,]^^   suitable  and  sufficient 

t^'S'^^u^m.\T^:^^.T^":^^  for  fortification   ani  for  garrison   put^os^, 

ever  to  a  iuit  on  hi.  covenant  for  redress.  '""^  ^  construct  thereon  the  ne^swry  build- 

^^     iQAfl  1  Ings,    with  appurtenances,   sumcient  for  k 

_■    .     ,.     „.L^*?;„^-'.,     .-  four-corapaoy  military  post,  to  be  known  ai 

SrU>mUttdApratl,1890.  Dtexded  May  19, 1890.  port  Brady,  In  accordance  with  estimates  to 

— ~ ^  ,  ,     '~ be  prepared  by  the  War  Department ;  and  th» 

NOT«.-^i  to«at««o/FVti«di.-.rfio»  {.  mfleient  sum  ofone  hundred  and  twenty  thousand  dol- 

«ol«ormemw»nd«m  umto-.-aee  noU  to  Barry  v.  ,a„  ^^a  appropriated  to  enable  the  Secretary 

*^^Sanda««ptaac.ne««»n,«nd«-aat.  ^^'"PI?  "''^,^''J'T'''''"'r'-'}',f  A',,*' 

«< ../ FtomI   Bee roK to UahanvTcnlted Stotes.  ^1'"  section  contained  the  proviso  -that  the 

jiaOT.  title  to  lands  authorized  to  be  purchased  un- 

Orai  trtdtnttai  opptteoN*  to  icrtKwi  eonlmeU.  der  the  fourth  section  of  this  Act  shall  beap- 

Sce  I'liU  to  Bradley  v.  Wa^legtOD,  A.  A Q. S.  P.  proved  by   the   Attomej-Qeneral,*    It    woi 

Co.  IKO.  declared   by  the  sixth  section  that  aectloa 
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tliree  should  not  take  effect  until  the  pur- 
chase of  the  new  site  provided  for  in  section 
four  should  have  been  effected. 

By  direction  of  the  Secretary  and  in  exe- 
cution of  the  above  Act,  a  board  of  officers 
of  the  army  was  constituted,  to  meet  at  Fort 
Brady,  Michigan,  on  the  7th  of  September, 
1886,  or  as  soon  thereafter  as  was  practicable, 
for  the  purpose,  among  others,  of  selecting 
for  purchase  suitable  and  sufficient  grounds 
as  indicated  in  the  fourth  section  of  the 
above  Act  of  Congress.  The  board  was  di- 
rcKSted  to  report  by  telegraph  to  the  adjutant- 
general  with  its  recommendation  for  the  ap- 
proval of  the  Secretary  of  War,  as  soon  as  a 
new  site  was  selected.  Shortly  before  the 
day  fixed  for  its  convening,  Ryan  and  his 
attorney,  Mr.  Cady,  met  in  Detroit,  and 
dorinff  Uieir  interview  in  that  city  some  con- 
versation was  had  between  them  in  relation 
to  l^e  meeting  of  this  board,  and  the  pur- 
poses for  which  it  was  to  be  convened.  It 
appears  that  for  a  number  of  years  prior  to 
that  date  this  property  had  been  mentioned 
in  military  circles  and  among  citizens  as  a 
possible  site  for  a  fort. 

On  the  7th  of  September,  1886,  Cady  tele- 

Kiphed  from  Sault  Ste.  Marie  to  Rjrtai  at 
troit,  Michigan :  ''Telegraph  price  to  me 
of  southwest  quarter  of  southwest  quarter  of 
section  6  and  southeast  quarter  of  southeast 
Quarter  of  section  1,  for  Fort  Brady.  Answer 
immediately."  To  this  telegram  Ryan  re- 
sponded on  the  same  day  under  his  own 
signature :  **  Twelve  thousand  dol lars. "  On 
the  next  day  Ryan,  by  Cady,  telegraphed  to 
the  board  convened  by  the  Secretary  of  War : 
"  I  am  instructed  by  Mr.  Ryan  to  offer  the  S. 
W.  i  of  6.  W.  \  of  sec.  6  and  the  S.  E.  i 
of  the  S.  E.  i  of  sec.  1  (both  in  towns.  47 
N.  of  ranges  1  E.  and  W.),  containing 
eighty  (80)  acres,  more  or  less,  if  sold  to- 
ffether,  for  the  sum  of  twelve  thousand  dol- 
lars ($12,000).  Although  not  authorized 
yet,  I  assume  that  Mr.  Ryan  would  sell  any 
portion  of  said  lands  at  a  price  in  ratio  to 
the  above  (t.  «.,  $150  per  acre)."  To  this 
telegram  was  appended  a  postscript :  "P.  S. 
The  above  offer  is  subject  to  the  opening  of 
Easterday  Avenue  along  the  south  line." 
Under  date  of  September  9,  1886,  the  pres- 
ident of  the  bouti  of  officers  telegraphed  to 
the  adjutant-general  at  Washington:  ^'The 
board  recommends  for  purchase  the  two  ad- 
joining forty-acre  tracts  on  the  hill,  half 
mile  due  south  of  west  end  of  canal,  divided 
through  the  center  of  length  by  meridian  of 
Sault  Ste.  Marie,  aggregating  about  seventy- 
five  acres;  price,  twelve  thousand  dollars." 
General  Drum,  acting  Secretary  of  War, 
under  date  of  September  11,  18^,  made  the 
following  indorsement  on  this  telegram: 
^  Under  ordinary  circumstances  action  in  this 
case  would  have  been  deferred  until  the  re- 
turn of  the  Secretary  of  War  or  the  lieuten- 
ant-general. In  view,  however,  of  the  im- 
portance of  the  selection  of  this  site,  and  of 
uie  fact  tliat  inaction  here  would  delay 
further  action  by  the  board,  which  is  now 
In  Michigan  awaiting  reply,  the  recommend- 
ation of  Uie  board  as  contained  in  the  within 
telegram  is  approved.  The  board  will  be 
Advised  by  telegraph  of  such  approval.*    On 
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the  same  day  Greneral  Eelton,    acting  adiu 
tant-general,  telegraphed  to  Lieutenant- Colo- 
nel  Abbot,  president   of  the  board :    **  Dis- 
patches nine    (9)    and  eleven  (11)    instant 
received.     The  Secretary  of   War   approv 
the  recommendation  of  bourd  for  purchase  o 
two  (2)  tracts    designated    at  the   price   o 
twelve  thousand  dollars  ($12,000).  Acknowl 
edg[e    receipt.      No    further    instructions. 
This  telegram  was  received ;  for  on  the  lit 
of  September,  1886,  Lieutenant-Colonel  Ab — 
hot,  the  president  of  the  board   of  officers^ 
wrote  from  Fort  Brady  to  Ryan  at  Sault  St 
Marie :    **  You  are  hereby  notified  that   th 
acting  Secretary  of  War  has  approved   th 
recommendation  of  the  board  of  officera  no 
in  session  at  this  post,  that   your 
dated  September  8,  1886,  be  accepted,  viz 
for  the  sale  of  certain  tracts  of  land  descri 
in  your  proposal  as  follows:    'The  S.  W. 
of  the  S.  W.  i  of  sec.  6  and  the  S.   £.  i  •- 
the  S.  E.    ^  of  sec.  1,  subject  to  the  ope 
ing  of  Easterday   Avenue  along   the   sou 
line,  for   twelve  thousand   dollars."* 
letter  was  first  delivered  to  Mr.  Cady,   a 
was  by  him  delivered  to  Ryan  within  th 
or  four   days  after  it   came  to   his   ham 
The  receipt  of  it  by  Ryan  is  not  disputed-. 

On  the  80th  of  September,  1886,  the  act 
Secretary  of  War  wrote  to  Colonel  Poe, 
of  the  boud :    **  The  recommendation  of 
board,  approved  by  the  Department,    sel 
a  tract  of  about  75  acres  of  land  at  Sault 
Marie,  owned  by  Thomas  Ryan,  as  the 
site  for  Fort  Brady,  at  the  proposed  pri 
$12,000.     Papers  on  file  show  Mr.    Ry 
address  to  be  Michigan  Exchange  Hotel,  1. 
troit.    Please  take  the  proper  steps  witta 
delay  to  collect  and  forward  to  this  Depa 
ment    the  necessary  deeds  and  other   ti 
papers  for  the  conveyance  of  this  land  to  tJ 
United  States,  for  examination  by  the 
tomey-Oeneral  as  required  by  law. 
Orders  47,  H'dq'rs  of  Army,  A.   Q.  O.,  c^ 
1881,   publishes  regulations  of  the   Departs 
ment  of  Justice  concerning  such  title  papersc^ 
a  copy  of  which  will  be   forwarded  to  yo 
by  mail."    Under  date  of   October  4,  1 
Mr.  Cady  wrote  to  the   adjutant-general 
the  army   at   Washington:    "On   the  lltl^^^ 
ulto.  Mr.  Thomas  Ryan,  of  Sault  Ste.  Marl 
Mich. ,  was  notified  by  Henry  L.  Abbot,  lieu  M-^ ' 
tenant-colonel    of    engineers,    president  oz<^^ 
board,  that  his  offer  of  certain  lands  as  a  siu^  ' 
for  Fort  Brady  had  been  accepted.    I  hav»^ 
the  honor  of  acting  for  Mr.  Ryan  in  prepare 
ing  his  title  for  the  Attomey-Cieneral.     Wil  f 
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you  please  furnish  me  with  a  copy  of  th 
printed  directions  for  preparing  abstracts  foe 
the  use  of  the  government?    Any  conmiunii' 
cation  relative  to  the  matter  should  be  ad^ 
dressed  to  W.  B.   Cady,  Sault  Ste.   Maries  ^ 
Mich."     Two   dayi   thereafter,    October  9 
1886,  Colonel  Poe  wrote  to  Ryan :      "I  ha^i^"  -^ 
received  from  the  War  Department  the  fo'^^ 
lowing  letter  of  instructions,  viz.  :  [Lett^>-^ 
above  of  September  80,  1886.]    I  have 
fore  to  request  that  you  will   proceed 
rapidly  as  possible  with  the  preparation 
the  requisite  papers,  and  to  aid  you  in 
I  inclose  herewith  a  copy  of  General  Oi 

No.  47,  Headquarters  of  the  Army,  Adju 

Gkneral's  OfiSce,  May  18, 1881.  aboTe  referr^^^^ 
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to.  Please  acknowledge  receipt  of  this  com- 
munication and  inform  me  as  to  how  soon 
YOU  can  begin  the  preparation  of  the  papers 
in  Question."  The  general  order  referred  to 
in  this  letter  was  one  issued  from  the  head- 
Quarters  of  the  army,  by  direction  of  the 
Secretary  of  War,  and  embodying  certain 
xegulations  established  by  the  Depiftment  of 
Justice  for  the  guidance  of  those  drawing 
conveyances,  making  abstracts  or  collecting 
evidences  of  title  to  land  in  cases  in  which 
it  is  the  duty  of  the  Attomev-General  to  pass 
upon  the  validity  of  such  title.  Among  other 
requirements  was  one  to  the  effect  that  a  deed 
to  the  United  States  should  be  acknowledged 
according  to  the  laws  of  the  State  where  the 
land  lies,  and  one  (XX.)  directing  that  be- 
fore any  papers  relating  to  title  were  sent  to 
the  Department  of  Justice  for  examination 
they  should  be  submitted  to  the  proper  dis- 
trict attorney  of  the  United  States. 

Under  date  of  October  18,  1886,  Mr.  Cady 
thus  acknowledged  the  receipt  of  Colonel 
Poe's  letter  of  the  6th  inst.  to  Thomas  Ryan, 
saying :  "  I  am  acting  for  Mr.  Ryan  in  pre- 
paring his  title  for  the  inspection  of  the 
Attorney-General.  I  expect  to  be  able  to 
send  on  the  necessary  papers  in  from  six  to 
ei^ht  weeks."  Some  time  havins^  passed 
without  anything  being  heard  either  from 
Mr.  Ryan  or  from  his  attorney,  Cady,  Colonel 
Poe,  under  date  of  December  10,  1886,  wrote 
to  the  latter  urging  him  to  forward  **  the  title 
papers  to  the  Ryan  property  purchased  by 
the  United  States  for  a  new  site  for  Fort 
Brady."  To  this  letter  Mr. •Cady  replied, 
under  date  of  December  11,  1886,  stating  that 
he  had  met  with  unexpected  delay  in  obtain- 
ing certain  papers,  and  saying :  **  If  1  under- 
stand directions  I  am  to  first  send  papers  to 
O.  Chase  Gkxiwin,  U.  S.  district  attorney  for 
this  district.  Do  you  wish  them  first  sent  to 
you?  Also,  should  the  deed  from  Ryan  to  the 
government  be  recorded  before  forwarding? 
Will  jou  honor  me  1^  answering  the  above 
questions  at  once?  I  expect  to  start  for  De- 
troit on  the  2(yth  inst.,  and  if  you  wish  to 
see  the  papers  I  will  brin^  them  down  for 
your  examination  and  send  to  Mr.  Gkxiwin 
from  Detroit." 

The  next  letter,  in  the  order  of  their  dates, 
which  appeared  in  evidence,  was  one  under 
dateof  December  22,  1886,  from  Colonel  Poe  to 
Mr.  GMwin,  United  States  district  attorney 
at  Orand  Rapids.  In  that  letter  the  writer 
said :  **  In  accordance  with  paragraph  XX. 
of  the  circular  of  Uie  Attorney- General  of 
the  United  States,  dated  October  27,  1875. 
W.  B.  Cady,  Esq. ,  attorney  for  Mr.  Thomas 
Ryan,  of  Sault  Ste.  Marie,  Michigan,  visits 
you  for  the  purpose  of  submitting  the  title 
papers  to  a  tract  of  land  which  the  provem- 
ment  desires  to  purchase  for  a  new  site  for 
Fort  Brady.  The  War  Department  is  anxious 
to  complete  the  transaction  as  soon  as  possi- 
ble, and  your  early  action  would  neatly 
facil itate  matters. "  This  letter  was  delivered 
to  Mr.  Gtodwin  by  Mr.  Cady,  the  latter  hav- 
ing with  him  abstracts,  certified  copy  of 
deeds,  maps,  etc.,  relating  to  the  title  to  the 
property.  On  the  same  day  as  the  letter  last 
referred  to,  Cady  &  Cady  wrote  to  the  ed- 
jutunt-geneial,  at  Washington,  inclosing  the 
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papers,  ''relating  to  Thomas  Ryan's  sale  to 
the  government,"  including  a  ''deed  of 
Thomas  Ryan  et  ux.  to  TJ,  &,  to  carry  out 
above  sale,"  and  "authority  of  Thomas  Ryan 
and  E.  K.  Roberts,  cashier,  relating  to  your 
draft,  etc. "  Under  date  of  January  8,  1887, 
Mr.  Cady  addressed  a  letter  to  the  district  [1 
attorney,  in  which  he  said :  "  I  inclose  deed, 
etc.,  in  the  Ryan  sale.  This  makes  papers 
complete.  I  would  respectfully  call  your 
attention  to  the  following:  1st.  I  inclose 
two  deeds  of  lands  in  question,  one  in  exact 
conformity  to  Mr.  Ryan's  bid,  the  other  re- 
serving a  strip  of  land  88  feet  wide  off  east 
side  for  street  purposes ;  2d.  That  the  dower 
right,  if  any,  of  Mrs.  Warner  is  cut  off  by 
the  state  tax  deeds  held  by  Mr.  Ryan.  Most 
respectfully  asking  you  to  consider  the  paper 
at  as  early  a  date  as  possible  and  to  com- 
municate to  me  the  results,  I  submit  the 
papers  to  your  inspection.  In  conversatioi^ 
with  General  Poe  to-day  he  seemed  quite 
certain  that  the  papers  would  be  sent  to  him 
after  your  examination  of  them,  and  that  he 
shoula  send  them  to  the  War  Department, 
you  sending  your  report  to  the  Attorney- 
General.  Would  you  kindly  inform  me  what 
course  you  have  decided  to  follow  in  the 
matter?* 

Among  the  papers  inclosed  within  this 
letter  was  a  deea,  duly  executed  and  acknowl- 
edged, by  Ryan  and  wife,  for  the  premises 
in  dispute.  It  contained  a  covenant  that  the 
grantors  were  seised  of  the  premises  in  fee 
simple,  and  would  warrant  and  defend  the 
same  against  all  lawful  claims  whatsoever. 
That  deed  excepted  a  strip  off  the  south  side  of 
the  southeast  quarter  of  the  southeast  quarter 
of  section  one  in  township  47  N.,  thirty-three 
feet  in  width,  reserved  for  Easterday  Avenue, 
and  also  a  strip  off  the  south  side  of  the 
southwest  quarter  of  the  southwest  quarter 
of  section  six  in  same  township,  of  like 
width,  reserved  for  the  same  avenue,  and  a 
strip  of  like  width,  off  the  east  side  of  the 
latter  forty  acres,  for  street  purposes.  During^ 
the  latter  part  of  January  or  first  of  Febru- 
ary, Cady  received  a  letter  from  the  district 
attorney  asking  for  further  information  in  re- 
gard to  what  was  called  the  "Warner 
Sower, "  and  in  respect  to  a  mortgage  held  by 
the  Citizens'  Bank  of  Detroit. 

Under  date  of  March  18,  1887,  all  the  pa- 
I)ers  were  forwarded  by  the  district  attorney 
to  the  Attorney-General.  In  that  letter  the 
former  expressed  the  opinion  that  the  title 
to  the  lands  was  sufl9cient.  On  the  next 
day,  March  10,  1887,  the  district  attorney 
wrote  to  Cady:  •'Yours  of  the  16th  inst.  re- 
ceived. The  abstract  and  accompanying  pa-  [Yl 
Ssrs  in  the  matter  of  the  title  to  the  Fort 
rady  reservation  proposed  site  have  been 
forwarded  to  General  Poe,  together  with  my 
opinion  regarding;  the  same.  I  have  recom- 
mended and  advised  that  the  title  is  good 
and  complete."  The  papers  referred  to  in 
this  letter  were  immediately  forwarded  by 
General  Poe  to  the  Secretaiy  of  War.  The 
latter,  under  date  of  March  28,  1887,  referred 
them,  together  with  the  deed  of  conveyance 
by  Ryan  and  wife  to  the  United  States,  to 
the  Attorney -General,  with  the  request  thai 
the   War  Department  be  adbviettl  v^  \k^  ^i>^^ 
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Talidity  of  the  title  to  the  lands  in  question, 
•and  whether  the  above  deed  was  aufflcient  to 
vest  the  title  in  the  United  States. 

While  these  papers  were  in  the  hands  of 
the  Attorney- General,  Brennan  &  Donnelly, 
attorneys  for  Ryan,  wrote  to  the  Secretary 
of  War:  "Mr.  Thomas  Rvan  of  Sault  Ste. 
Marie,  in  this  State,  wtih  whom  your  De- 
partment had  some  negotiations  some  months 
azo  for  the  purchase  of  the  S.  W.  i  of  the  S. 
W.  i  of  section  6,  the  S.  E.  i  of  the  S.  E.  i 
•of  section  1  in  said  town,  as  a  site  for  Fort 
Brady,  has  instructed  us  to  say  that  he  has 
■arranged  for  a  different  disposition  of  the 
property,  and  further  negotiations  are  un- 
necessary. Will  you  please  return  to  him  all 
papers  submitted  to  the  government  concern- 
ing said  property?"  This  document  was  re- 
ferred by  the  Secretary  to  the  lieutenant-gen- 
•eral  of  the  armv,  who  was  informed  that  the 
title  papers  had  been  forwarded  to  the  Attor- 
ney-General ,  and  that  a  copy  of  the  document 
<had  been  sent  to  the  latter.  Under  date  of 
April  0,  1887,  the  Attorney-General  returned 
the  papers  to  the  Secretary  of  War.  They 
were  sent  again  to  the  Attorney -General  on 
the  16th  of  April,  1887,  the  latter  bein^  ad- 
vised by  the  Secretary  of  War  that  their  re- 
turn was  not  desired,  and  that  the  opinion 
of  the  Attorney-General  was  desired  as  to 
the  validity  of  the  title  to  these  lands  as  to 
the  sufficiency  of  the  deed  to  vest  the  title 
in  the  United  States,  and  as  to  whether  there 
was  a  sufficient  agreement  in  writing  to  bind 
Ryan,  notwithstanding  his  attempted  witii- 
drawal  from  the  agreement.  On  the  18th  of 
^T]  May,  1887,  the  Attomey-Greneral  returned 
the  papers  to  the  Secretary  of  War  with  a 
written  opinion  to  the  effect  that  the  deed 
was  sufficient  to  pass  title  to  the  United 
States,  provided  nothing  had  transpired  since 
its  execution  to  affect  the  title.  He  advised 
the  Secretary  of  War  that  information  on 
that  point  should  be  obtained  before  com- 
pleting the  purchase  price,  by  having  search 
made  for  liens,  incumbrances,  etc.,  down  to 
that  date.  The  Attorney -General,  on  the  next 
•day,  transmitted  the  deed  of  Ryan  and  wife 
to  the  district  attorney,  instructing  him  to 
•continue  the  search  for  liens,  incumbrances, 
«tc.,  subsequent  to  the  date  of  the  deed,  and 
wring :  "  Should  the  title  be  found  to  be  un- 
affected thereby  and  to  remain  unchanged, 
you  are  instructed  to  have  the  deed  recorded, 
after  which  pavment  of  the  purchase  money 
will  be  made  in  Uie  usual  way  through  the 
War  Department.  Please  attend  to  this 
promptly  and  report  your  doings  under  these 
Instructions  as  early  as  practicable.** 

On  the  28th  of  May,  1887,  the  district  attor- 
-ney  wrote  to  the  Attorney-General,  acknowl- 
edging the  receipt  of  the  latter's  letter  of 
the  19th,  and  saying :  **!  found  upon  investi- 

Sition  that  he  had  got  a  deed  from  one  Anne 
.  Warner,  who  made  claim  of  dower,  but 
which  claim  had  no  force,  I  thought,  but  I 
found  that  on  the  4th  of  April  Thomas  Ryan 
and  wife  deeded  to  the  Village  of  Sault  Ste. 
Marie  a  strip  of  land  40  feet  wide  off  the  east 
8ide  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  6,  and  40  feet  off 
the  west  side  of  the  southeast  quarter  of  the 
southeast  quarter   of   Mction   one,  making 
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together   a   strip   80    feet   wide,    for 
purposes.     I   hereto  attach  a  slip,  with 
land   marked   out,    showing  you   what 
been  done  to  affect  the  title  to  the    land« 
Notwithstanding  all  this,  I  recorded  Uie 
running  to  the  United   States.     Perhaps 
should  explain  further.    Since  this  land 

contracted  to  the  government  a  very  remaric^  . 

able  business  boom  has   struck  Sault  St^^  _ 
Marie,    and  Mr.  Ryan  claims  that  the  Ian 
deeded  to  the  government  is  worth  fifty 
sixty    thousand  dollars.     He    has    made 
claim  that  the  government  was  dealing  wi 
the  expectation  of  purchasing  it,  and  assu 
ing  that  it  has  not  been  accepted  as  yet,  b 
was  under  consideration  by  the  govemme 
while  I  supposed  you  had  accepted  his  o: 
to  sell  the  land  for  $12,000.    This  being 
situation,  I  took  the  responsibility  of  reco: 
ing  the  deed,  notwithstanding  that  eighty  f 
haia    been    deeded   away,    thinking    that 
would  be  the  safest  way  to  secure  the  ^ovc 
ment,    as  the    property    is    unquestiona' 
worth  more  than  $12,000,  although  the 
veyance  of  the  street  riiould  be  valid.     Th^ 
is  no  doubt  that  the  village  officers  knew — 
such  contract  when  made,  and  no  doubt 
ists  in  my  mind  but  the  village  officers 
fer  that  the  government  should  own  this  pr 
crtv.  The  facts  seem  to  be  that  Thomas  R 
had  other  lands  adjoining  this  or  in  the 
cinity,    which   he    had    sold    for   fabuL 
prices,  and  he  has  no  doubt  promised  to  o 
parties  the  opening  of  this  street,  and  in 
suance  of  this  fact  has  made  this  deed. 
this  now  stands  the  title  of  the  land  is  ia 
government,  except  only  that  Ryan  has 
veyed   away  this  80-foot  strip.     I  shal 
pleased  to  take  any  steps  that  may  be  dire 
in  this  matter.  **   Under  date  of  June  9,  1 
the  Attoruej'- General  transmitted  to  the 
retary  of  War  the  letter  of  the  district 
ney,  in  which  he  said :  **  It  appears  that 
the  date  of  that  deed,  and  before  the 
was  recorded,  namely,  on  the  4th  of 
1887,  the  said  R}ran  and  wife  deeded  a 
part  of  the  premises  to  the  Village  of 
Ste.  Marie  tor  the  purpose  of  a  street, 
withstanding  this,  the  United  States  atto 
thought  it  tulvisable  to  put  the  deed  to 
United  States  on  record.    By  the  law  oiVL 
igan  an  unrecorded  de«d  is  'void  as  a^c 
any  subsequent  purchaser  in  ffood  faiUi 
for  a  valuable  consideration  of  the  same 
estate  or  any  portion  thereof  whose  con^ 
ance  shall   be  first  duly  recorded.'     If 
conveyance  to  the  villa^  has  been  first  di 
recorded,  and  is  otherwise  within  the  prov 
ion  of  law  just  adverted  to,  its  title  to 
much  of  the  premises  as  is  granted  there^ 
would  doubtless  be  superior  to  a  title  derii 
under  the  deed  to  the  United  States.    Hov^ 
ever,  should  the  use  of  that  part  of  the  prec^< 
ises  for  the  purpose  of  a  street  be  unobje'^ 
tionable,  the  failure  to  derive  the  title  there* 
under  such  deed  may  be  unimportant." 

The  lieutenant-general  of  the  army  reoon^^ 
mended  that  the  ground  be  not  pui  ~  ^ 

unless  the  80-foot  right  of   way  referred  tT 
be  given  up  by  the  village.     This 
mendation  was  approved  and  the  papers  wei^-^^^ 
referred  to  the  chief  of  engineers.  Oolong ^^ji 
Poe«  to  ascertain  whether  the  Tillage  woul  f-  ^^ 
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relinquish  the  strip  80  feet  wide.  The  Secre- 
tary and  the  lieutenant-general  decided  **to 
await  further  action  of  the  village  council 
of  Sault  Ste.  Marie,  that  the  rights  of  the 
United  States  should  be  maintained,  and 
that  payment  must  be  withheld  until  the 
roadway  is  relinquished  to  the  government, 
thus  making  the  title  of  the  United  States 
good  to  the  whole  tract  conveyed  by  the  deed 
of  Thomas  Ryan  to  the  United  States."  The 
result  desired  in  this  particular  was  attained ; 
for  by  deed  of  May  22,  1888,  the  village, 
which  had  then  become  a  city,  relinquished 
to  the  United  States  all  the  rights  that  it  had 
obtained  from  Ryan  and  wife  under  their 
deed  to  it  of  April  4,  1887. 

It  was  admitted  at  the  trial  that  previous 
to  the  action  of  the  village  council  authoriz- 
ing said  deed,  namely,  May  22,  1888,  Major 
Adams,  on  behalf  of  the  United  States,  made 
a  tender  to  Ryan  of  the  sum  of  twelve 
thousand  dollars.  Before  this  tender,  Adams 
had  an  understanding  with  the  local  author- 
ities that  the  village  would  make  the  re- 
linquishment which  they  shortly  thereafter 
did. 

It  appeared  in  evidence  that  Ryan  was  not 
the  holoier  of  the  legal  title  at  the  beginning 
of   the  negotiations  between  him  and  the 
government.    On  the  6th  of  June,  1883,  he 
and  his  wife  conveyed  to  James  R.  Ryan,  by 
deed  whicii  was  recorded,  without  any  reser- 
vations therein  for  streets.    By  deed  of  June 
16,  1883,  recorded  June  19,  1883,  James  R. 
Ryan  and  wife,  for  the  consideration  of  one 
dollar  ** and  other  considerations, '*  conveyed 
by  quit-claim  deed  ten  acres  of  these  lands 
to  Kemegius  Chartier,   S.    J.,   and  his  suc- 
cessors and  assigns,  ''to  be  forever  the  prop- 
erty of  the  fathers  of  the  Society  of  Jesus 
for  the  purpose  of  education  and  other  works, 
in  accordance  with  their  constitution,  with 
the  power  to  sell  and  dispose  of  the  same  to 
accomplish  the  same  ends  in  case  circum- 
stances should  require  it;  together  with  all 
and  singular  the  nereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise 
appertaining;  to  have  and  to  hold  the  said 
parcel  of  land  hereinbefore  described  to  the 
said  party  of  the  second  part,   and  to  his 
successors,  heirs  and  assigns,  to  the  sole  and 
only  proper  use,  benefit  and  behoof  of  the 
said  party  of  the  second  part,    successors, 
heirs  and  assigns  forever. "    Chartier,  for  the 
consideration  of  one  dollar,  by  deed  of  No- 
vember 26,  1886,  recorded  November  29,  1886, 
reconveyed  said  parcel  to  James  R.   Ryan. 
The  latter,  by  deed  of  December  6,  1886,  re- 
corded December  13,  1886,  conveyed  to  Thom- 
as Ryan  the  same  premises  which  the  latter 
and  wife  had  conveyed  by  their  deed  of  June 
6,  1883. 

Other  facts  are  set  out  in  the  bill  of  ex- 
ceptions, but  the  above  are  all  that  are  neces- 
sary to  be  stated. 

Menri.  Miclia.el  Brennaiiy  John  C. 
Donnelly  and  Isajtc  Marston*  for  plaintiff 
io  error: 

The  agent  must  have  written  authority  to 
enter  into  a  binding  contract. 

Palmer  v.  Williams,  24  Mich.  834. 

18tt  C.  S. 


The  delivery  of  the  deed  joes  not  make  valid 
an  invalid  contract. 

Keliey  v.  McDonald^  76  Mich.  188,  and  cases 
cited. 

The  contract  must  be  complete  in  itself  and 
leave  nothing  to  rest  in  paroL 

QauU  V.  titormont,  51  Mich.  688,  and  casea 
cited. 

There  must  be  an  acceptance  before  a  pro- 
posal can  become  a  binding  contract. 

Gilbert  v.  United  StateePlb  U.  S.  8  WaU.  861 
(19:304);  Paneh  v.  United  States,  76  U.  S.  8 
Wall.  489  (19:472);  Filar  v.  United  State;  76 
U.  S.  9  WalL  45  (19:549);  United  States  v. 
Bums,  79  U.  S.  12  WaU.  251  (20:389);  United 
States  V.  Adams,  74  U.  8.  7  WalL  477  (19:254); 
Wilkinson  v.  Heavenrieh,  68  Mich.  574;  Ri(^ 
ardson  v.  Hardwiek,  106  U.  S.  252  (27:145). 

The  trust  deed  to  Remegius  Chartier  was 
valid. 

2  How.  Stat  g  6578.  subd.  5;  Thatcher  v. 
St,  Andrew's  Chvrch,  37  Mich.  270,271;  Palms 
V.  Palms,  68  Mich.  355;  Methodist  Episcopal 
Church  V.  Clark,  41  Mich.  739. 

The  trustee  had  no  power  to  convey  this 
property  to  James  R.  Ryan. 

2  How.  Stat  g  55^;  Piere$  v.  Qrimley, 
(Mich.)  43  N.  W.  Rep.  932. 

A  defendant  in  ejectment  can  take  advantage 
of  this  want  of  power  in  Chartier  to  convey. 

Bringhurst  v.  Q,  B.  d  I,  Co.  (Mich.)  44  N. 
W.  Rep.  414;  Dooian  v.  Carr,  125  U.  S.  618 
(31:844);  Reynolds  v.  Iron  Silver  Min.  Co.  116 
U.  S.  687-698  (29:774-778). 

Delivering  a  deed  for  examination,  to  see  if 
satisfactory,  it  being  understood  that  it  might 
be  necessary  to  alter  or  correct  it,  is  not  a  de- 
livery to  pass  title. 

Wadsu>orth  v.  Warren,  79  U.  S.  12  Wall.  314 
(20:404);  Orates  v.  Dudley,  20  N.  Y.  79;  8 
Washb.  Real  Prop.  262;  Parker  v.  Parker,  1 
Gray,  411;  Murdoek  v.  OUchrist,  52  N.  T.  242; 
Eggleston  v.  Wagner,  46  Mich.  620;  Toft  v.  Toft, 
59  Mich.  186. 

The  material  inquiry  is.  When  did  the  minds 
of  the  parties  meet  in  regarding  the  deed  as 
unconditionally  delivered  and  accepted,  so  that 
both  parties  would  be  bound? 

McCuUough  V.  Day,  45  Mich.  664;  Mart»  v. 
Eggemann,  44  Mich.  430;  Patrick  v.  Howard,  47 
Mich.  40;  Eyne  v.  Otb&rn,  62  Mich.  235. 

Record  of  a  deed  is  not  conclusive  of  its  de- 
livery. 

Hendricks  v.  BoMon,  63  Mich.  676;  Stevens 
V.  Castel,  63  Mich.  111. 

Pennington  v.  Pennington,  75  Mich.  600, 
holds  that  until  a  deed  is  delivered  to  Uie 
grantee  to  become  presently  operative,  the 
grantor  retains  the  right  to  rescind  or  recaU  it 
A  deed  delivered  for  examination  cannot  be 
used  as  a  contract  or  a  memorandum  so  as  to 
take  the  case  out  of  the  Statute  of  Frauds. 

Devlin,  Deeds,  273,  and  cases  there  cited; 
Kelsey  v.  McDonald,  76  Mich.  188. 

Mr.  William  H.  Taft,  SoUeitor-Oen.,  for 
defendant  in  error: 

The  cases  which  counsel  for  the  plaintiff  in 
error  cite  {Gilbert  v.  United  States,  75  U.  S.  8 
Wall.  861  (19:304);  Parish  v.  United  States,  75 
U.  S.  8  Wall.  489  (19:472);  Filor  t.  United 
States,  76  U.  6.  9  Wall.  45  (19:549);  United 
States  V.  Bums,  79  U.  S.  12  WalL  251  (20:889); 
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United  JBtatei  t.  Adam.  74  U.  8.  7  WaU.  477 
(19:254),  to  show  that  the  goverament  was  not 
bound  by  this  contract,  are,  when  examined, 
atrong  authorities  to  show  the  contrary. 

The  Michigan  Statute  may  be  cbmphed  with 
by  a  subsequent  ratification  in  writing  of  the 
act  of  the  agent 

ffoUand  ▼.  Hayt,  14  Mich.  288. 

A  contract  made  by  telegram,  to  which  the 
name  of  the  party  to  be  held  is  signed,  is  a 
sufficient  memorandum  to  satisfy  the  Statute 
of  Frauds. 

Qvodtoin  t.  Francii.L.  R  6  0.  P.  296;  Mc- 
Blain  t.  Oom,  25  L.  T.  N.  S.  804:  Whalev  t. 
Hinehman,  22  Ma  App.  4^;  Reed.  Stat 
Frauds,  §  889,  and  cases  cited;  MeEiray  ▼. 
Bwik,  86  Mich.  484. 

In  the  case  of  a  correspondence,  the  reference 
made  in  one  letter  to  another  toso  connect  them 
as  to  JusUfy  the  court's  using  them  both  as  part 
of  a  written  contract  need  not  be  express. 

Wood,  Stat.  Frauds,  g  869;  Wutem  t.  Ru^ 
tell,  8  Yes.  A  B.  187;  Jamm  ▼.  Muir,  88  Mich. 
228. 

It  is  sufficient  to  show  that  a  particular  un- 
signed paper  is  referred  to  in  a  signed  paper, 
and  parol  evidence  is  admissible  for  this  pur- 
pose. 

Wood.  Stat  Frauds,  §  864;  Beekwith  ▼.  Tal- 
bat,  96  U.  S.  289  (24:496);  Salman  FaiUI^g,  Oa. 
T.  Oaddofd,  56  U.  8.  14  How.  446  (14:498); 
Ridgu>ay  ▼.  Wharton.  6  R  L.  Cas.  288;  Bau- 
mann  ▼.  Jama,  L.  R.  8  Ch.  606;  B%^ston  ▼. 
Ruit/L.  R  7  Exch.  279;  Long  ▼.  MiOa/r,  L.  R 
4  C.  P.  Div.  460;  Gate  ▼.  HasHngt,  L.  R  7  Q. 
B.  Div.  126;  Shardlaw  t.  OattereU,  L.  R  20 
Ch.  Div.  90;  Lamed  ▼.  Wannemacher,  9  Allen, 
416;  Wark  ▼.  Cawhick,  81  HI.  817;  Jankim  ▼. 
Harruon,  66  Ala.  846;  WhaUy  ▼.  Einckman, 
22  Mo.  App.  488;  Patton  ▼.  Buehar.  29  Tex. 
402. 

In  determining  what  a  completed  written  in- 
strument means,  whether  it  be  a  contract  or  an 
authority  to  an  agent,  parol  evidence  of  the 
situation  of  the  parties,  and  the  surrounding 
circumstances,  is  admissible. 

Wood,  SUt.  Frauds,  g  896;  NamaU  ▼.  Bad- 
ford,  L.  R  8  0.  P.  62;  Mawra  t.  Taylor,  8 
Hare,  66;  Lyon  ▼.  PaUoak,  99  U.  B.  668  (26: 
266). 

It  is  sufficient  to  satisfy  the  Statute  that  the 
description  of  the  real  estate  sold  is  full 
enough  to  enable  it  to  be  identified  by  parol 
evidence. 

EggUitan  v.  Wagnor,  46  Mich.  610.  619; 
Wood,  Stat  Frauds,  g  896;  Btoopi  v.  Smith, 
100  Mass.  68;  Caulkin»  v.  HeUman,  47  N.  T. 
449;  dwt  ▼.  Bhwnmoiy,  102  Mass.  867;  HaH  v. 
ffammet,  18  Yt  127. 

Rvan  ratified  the  action  of  Cady  in  offering 
his  land  to  the  government  by  acsnowledging 
and  executing  a  deed  for  the  propertv  to  the 
United  States,  on  the  exact  terms  fixed  by  Cady 
in  his  original  communication. 

Lyon  ▼.  FMaek,  99  U.  S.  668  (25:265);  Jen- 
kins V.  Harriean,  66  Ala.  866;  BatDles  v.  Waad- 
aan,  6  Gratt.  78;  Thayer  v.  Luee,  22  Ohio  St. 
74;  Waad  v.  Dane,  82  111.  811;  Hanehett  v.  Ma- 
Queen,  82  Mich.  22. 

Any  signed  admission  which  proves  aU  the 
terms  of  an  oral  contract,  or  of  an  oral  author- 
ity, to  be  within  the  Statute,  will  take  the  case 
out  of  the  Statute.    And  it  is  immaterial  that, 
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in  this  admiss.  JO,  the  party  sought  to  be  held 
denies  or  repudiates  his  obligation  under  th» 
contract 

Reed.  Stat  Frauds,  S  894;  Shippery  v.  Der^ 
risan,  5  Esp.  191;  Bailey  v.  Svoeeting,  9  0.  B. 
N.  S.  857;  Qibean  v.  UaOand,  L.  R  1  C.  P.  1^ 
WWcineon  v.  Etane,  L.  R  1  C.  P.  410;  £to- 
ton  V.  Buet,  L.  R  7  Exch.  280;  MeFdrmnC^ 
App.  11  Pa.  509;  Jahnean  v.  Trinity  Ohurdi^ 
11  Allen,  128;  Tmoneend  v.  Bdrgravee,  11& 
Mass.  825;  Wood,  Stat  Frauds.  860;  Brury  y. 
Young,  58  Md.  646;  Barkiaarth  v.  Taung,  4 
Drew,  18. 

The  delivery  of  the  deed  to  the  asent  of  tli» 
government  on  condition  is  a  oeliveiy  ia 
escrow,  if  it  be  understood  between  Uie  parties 
that  the  delivery  is  to  be  effectual  upon  Um 
happening  of  a  condition. 

Devlin,  Deeds,  816;  Sauiham  Life  Ine.  S  T. 
Oa.  V.  Cole,  4  Fla.  869;  Bank  of  Healdelnirg  v. 
Bailhaehe,  66  CaL  827;  Cannon  v.  Handley,  78 
CaL  188, 

Ryan,  on  the  plainest  principles  of  law  and 
morals,  is  estopped  from  defeating  his  own 
covenants. 

Shotwea  V.  Harriean,  22  Mich.  410;  Smith  ▼. 
WUliame,  44  Mich.  240;  Case  v.  Oreen,  63  Mich. 
616;  Van  Beneedaer  v.  Kearney,  62  U.  S.  11 
How.  297  (18:708). 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court : 

No  question  is  made  in  this  case,  as  in 
view  of  the  decisions  of  this  court  and  the 
statutes  of  Michigan  there  could  not  properlj 
be,  in  respect  to  the  ri^ht  of  the  United 
States  by  purchase  to  acquire  the  premises  in 
dispute  for  the  purposes  of  fortification  and 
garrison  expressed  in  the  Act  of  July  8,  1886. 
Kohl  V.  United  States,  91  U.  S.  867  [28 :  449]  ; 
United  States  v.  Janes,  109  U.  8.  618  [27: 
1015]  ;  Van  BroMin  v.  Tennessee,  117  U.  & 
151,  154  [29 :  846,  846]  ;  2  Howell's  Anno. 
Stat  Mich.  g§  6202,  5208.  Nor  can  it  be 
doubted  that  what  was  done  by  the  Secretaiy 
of  War  and  by  other  officers  of  the  govern* 
ment  acting  under  his  direction  was  within 
the  limits  of  the  authority  conferred  bv  thai 
Act.  It  is  equally  clear  that  in  the  absenos 
of  the  Secretary  the  authority  with  whidi 
he  was  investea  could  be  exercised  by  ths 
ofiicer  who,  under  the  law,  became  for  ths 
time  acting  Secretary  of  War.  Rev.  8tnl» 
§179. 

But  the  defendant  insists  that  the  alleged 
contract  between  him  and  the  government 
was  not  valid  or  binding  under  the  Statuts 
of  Frauds  of  Michigan,  which  provides  thai 
**  every  contract  for  the  leasing  for  a  longer 

I>erioa  than  one  year,  or  for  the  sale,  of  any 
ands,  or  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memo* 
randum  thereof,  be  in  writing,  and  sinied 
by  the  party  by  whom  the  lease  or  sale  Is  to 
be  made,  or  by  some  ^rson  by  him  lawfully 
authorized  by  writing."  Howell's  Stat 
g  6181.  His  contention  is,  that  the  writings, 
iocludinp^  telegrams,  which  are  relied  upon 
to  establish  a  valid,  binding  contract,  do  not^ 
in  themselves,  show  that  the  lands  therein 
referred  to  are  the  lands  in  question,  and 
therefore  no  written  memorandum,  such  sa 
the  Statute  requires,  was  executed.    In  sup* 
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port  of  this  view  we  are  referred  to  GatUt 
T.  StomunU,  51  Mich.  686,  688.  In  that  case, 
1^  memorandum  was  only  a  receipt,  given 
«t  Wyandotte,  Michigan,  by  the  party  sell- 
ing, showing  that  he  had  received  from  the 
ptfty  proposing  to  buy  ''the  sum  of  $75  as 
put  of  the  principal  of  $1,050  on  sale  of 
my  house  and  two  lots  on  comer  of  Superior 
mud  Second  Streets  in  this  City."  This  re- 
ceipt was  held  to  be  insufficient  to  answer 
the  requirements  of  the  Statute,  for  the  rea- 
son that,  ''though  it  specified  the  purchase 
price,  it  failed  to  express  the  time  or  times 
of  payment,  and  there  is  no  known  and  rec- 
ognized custom  to  fix  what  is  thus  left  unde- 
termined, "  the  court  adding  that  "  a  memo- 
randum, to  be  sufficient  under  the  Statute, 
must  be  complete  in  itself,  and  leave  nothing 
to  rest  in  parol."  It  will  be  observed  that 
the  memorandum  in  that  case  was  not  rejected 
as  insufficient  because  of  any  want  of  fullness 
in  the  description  of  the  premises,  nor  is 
there  any  intimation  that  such  description 
(if  the  case  had  turned  upon  that  point), 
might  not  have  been  aided  by  extrinsic  parol 
evidence,  identifying  the  premises  intended 
to  be  sold.  That  case  did  not  in  any  degree 
modify  the  decision  in  Ef/gUstofi  v.  Wagner, 
46  Mich.  610,  618,  where  the  court  said: 
**  A  further  objection  is  that  the  proposal  did 
not  sufficiently  describe  the  real  estate  to 
aatisfv  the  Statute  of  Frauds.  The  general 
principle  is  not  questioned.  The  degree  of 
certainty  with  which  the  premises  must  be 
denoted  is  defined  in  many  books,  and  the 
cases  are  extremely  numerous  in  which  the 
lubject  has  been  illustrated.  They  are  not 
all  h^monious.  But  thev  anee  in  this,  that 
it  is  not  essential  that  the  description  have 
such  particulars  and  tokens  of  identification 
as  to  render  a  resort  to  extrinsic  aid  entirely 
needless  when  the  writing  comes  to  be  ap- 

Elied  to  the  subject  matter.  The  terms  may 
e  abstract  and  of  a  general  nature,  but  they 
must  be  sufficient  to  fit  and  comprehend  the 
property  which  is  the  subject  of  the  transac- 
tion ;  so  that  with  the  assistance  of  external 
evidence,  the  description,  without  being  con- 
tnuiicted  or  added  to,  can  be  connected  with 
and  applied  to  the  very  property  intended, 
and  to  the  exclusion  of  all  other  property. 
The  circumstance  that  in  any  case  a  conflict 
arises  in  the  outside  evidence  cannot  be  al- 
lowed the  force  of  proof  that  the  written  de- 
scription is  in  itself  insufficient  to  satisfy  the 
Statute. " 

Did  the  papers  which  passed  between  the 
parties,  constituting  the  memorandum  of  the 
vansaction,  contain  such  a  description  of  the 
lands  in  dispute  as  was  sufficient,  in  connec- 
tion with  extrinsic  evidence  not  contradictory 
id  nor  addinir  to  the  written  description,  to 
meet  the  requirements  of  the  Michigan  Stat- 
ute of  Frauds?  We  say  "the  papers,"  be- 
cause the  principle  is  well  established  that 
a  complete  contract  binding  under  the  Stat- 
ute of  Frauds  may  be  gathered  from  letters, 
irritings  and  telegrams  between  the  parties 
felating  to  the  subject  matter  of  the  contract, 
and  so  connected  with  each  other  that  they 
nay  be  fairlv  said  to  constitute  one  paper 
idating  to  the  contract.  Beekmth  v.  TaXbot, 
M  U.   B.  289,  292  [24:  496,  498]) ;  BUIiiwiy 
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V.  Wharton,  6  H.  L.  Cas.  288 ;  CdU$  v.  7W- 
eathiek,  9  Yes.  Jr.  234,  250 ;  Cate  ▼.  Bditinfft, 
L.  R.  7  Q.  B.  Div.  125,  128 ;  Long  v.  MiUar, 
L.  R.  4  C.  P.  Div.  450,  456. 

Turning  now  to  the  evidence  in  the  case, 
there  would  seem  to  be  no  ground  for  doubt 
as  to  the  sufficiency  of  the  description  of  the 
lands.  Cady's  telegram  of  September  7,  1886 ; 
Ryan's  response  thereto  on  the  same  day ;  bis 
written  proposal  through  Cady  to  the  board 
of  army  officers  on  the  8th,  and  the  formal 
written  notification  to  Ryan  on  the  11th  of 
September,  by  the  president  of  the  board,  of 
the  acceptance  bv  the  actine  Secretary  of  War 
of  his  proposal  of  the  Sth,  show  that  the 
lands  which  the  defendant  proposed  to  sell 
to  the  United  States,  and  which  the  govern- 
ment agreed  to  buy,  for  the  sum  of  $12,000, 
was  the  **S.  W.  i  of  the  S.  W.  i  of  sec.  6, 
and  the  S.  E.  i  of  the  S.  E.  i  of  sec.  1,  sub- 
ject to  the  opening  of  Easterday  Avenue  along 
the  south  line."  And  this  description  of  the  [84 
premises  must  be  taken  in  connection  with 
the  Act  of  Congress,  showing  that  the  author- 
ity given  to  the  Secretary  of  War  was  to 
purdiase  /(rounds  "  in  or  near  the  Village  of 
Sault  Ste.  Marie."  It  is  said  that  neither  the 
telegram  of  Cadv  to  Ryan  nor  the  latter's 
response  thereto  identified  the  lands  by  nam- 
ing any  township  or  range.  But  Rvan's 
written  proposal  through  Cady  to  sell  did 
give  the  township  and  range,  and  the  govern- 
ment's written  acceptance  of  the  11th  of  Sep- 
tember referred  to  that  proposal  by  its  date 
of  September  8,  1886.  It  is  well  said  hj  the 
Solicitor-General  that,  in  the  absence  of  any 
evidence  to  show  it,  or  to  raise  doubt  upon 
the  subject,  the  presumption  is  not  to  be  in- 
dulged that  Ryan  owned,  in  or  near  the 
Village  of  Sault  Ste.  Marie,  two  tracts  of 
land  in  different  townships  and  ranges  which 
would  answer  the  description  of  **  southwest 
quarter  of  southwest  quarter  of  section  6, 
and  southeast  quarter  or  southeast  quarter  of 
section  1."  The  only  fact  which  gives  even 
plausibility  to  the  contention  we  are  consid- 
ering is  the  absence  from  the  written  proposal 
of  Ryan,  as  well  as  from  the  written  accept- 
ance of  the  government,  of  any  express  state- 
ment as  to  £e  particular  village  in  which  the 
lands  were  situated.  But  this  defect,  if  it  be 
one,  is  supplied  by  the  communication  of 
Colonel  Poe,  of  October  6,  1886,  in  which  he 
transmits  to  Ryan  the  letter  of  instructions 
from  the  War  Department  of  September  80, 
1886,  in  which  the  lands  that  the  board  recom- 
mended to  be  bought— the  recommendation  al- 
luded to  in  the  government's  letter  of  accept- 
ance of  September  11,  1886,  addressed  to  Ryan 
—are  referred  to  as  containing  **  about  75  acres 
of  land  at  Sault  Ste.  Marie. "  Besides  the  deed 
executed  by  Ryan  and  wife,  and  delivered  by 
them  to  the  United  States,  describes  the  lands 
as  being  in  the  Villafl;e  of  Sault  Ste.  Marie." 
Whatever  may  be  saia  as  to  the  effect  of  this 
deed  in  passing  title,  if  it  was  delivered 
only  for  purposes  of  examination,  or  if  the 
previous  memorandum  of  sale  had  been  for 
any  reason  fatally  defective  under  the  Statute 
of  Frauds,  its  recitals,  coming  as  they  do 
from  the  vendor,  are  competent  for  the  pur- 
pose of  showing  the  precise  locality  of  the 
property  which  the  memorandum  of   sale 
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WBS  intended  to  embrace.  Jenkins  y.  Earri' 
mm,  66  Ala.  845,  855,  and  authorities  there 
cited. 

For  these  reasons  we  are  of  opinion  that 
the  written  proposal  of  the  defendant  to  sell 
the  premises  in  dispute  at  the  price  of 
twelve  thousand  dollars,  and  the  written  ac- 
ceptance of  that  proposal  by  the  government, 
through!  its  authorized  officers,  constituted  a 
valid  contract,  mutually  binding  upon  the 
parties  under  Uie  Michigan  Statute  of  Frauds. 
In  this  view,  the  notification  given  by  the 
defendant  on  the  1st  of  April,  1887,  to  the 
Secretary  of  War,  that  he  had  arranged  for 
a  different  disposition  of  the  property,  and 
that  further  negotiations  were  unnecessary, 
did  not  affect  Uie  rights  of  the  government. 
A  mere  offer  to  sell  real  estate,  upon  specified 
terms,  may  undoubtedly  be  withdrawn  at  any 
time  before  its  acceptance.  Such  is  the  gen- 
eral rule.  But  if  the  offer  be  accepted  with- 
out conditions,  and  without  varying  its  terms, 
and  the  acceptance  be  communicated  to  the 
other  party  without  unreasonable  delay,  a 
contract  arises,  from  which  neither  party  can 
withdraw  at  pleasure.  Was  there  an  unrea- 
sonable delay  upon  the  part  of  the  govern- 
ment in  accepting  the  defendant's  offer? 
Clearly  not.  The  acceptance  was  within  a 
few  days  after  the  offer.  Nor,  after  the  ac- 
ceptance, was  there  any  such  delay  by  the 
government  as  entitled  the  defendant  to 
abandon  the  contract,  or  to  treat  it  as  re- 
scinded. He  was  informed  by  the  Act  of 
Congress,  of  which  be  was  liound  to  take 
notice,  that  the  approval  of  the  title  by  the 
Attorney- General  was  a  condition  precedent 
to  the  payment  by  tiie  Secretary  oi  War  of 
the  price  for  the  lands.  He  recognized  the 
right  of  the  government  to  have  the  title  ex- 
amined. He  was  furnished  with  a  copy  of 
the  regulations  prescribed  by  the  Department 
of  Justice  for  tne  examination  of  the  titles 
to  property  where  such  titles  were  to  be 
passed  upon  by  the  Attomey-Gteneral.  The 
defendant  himself  was  dilatory  in  furnishing 
the  necessary  abstracts  and  papers  relating 
to  the  title.  And  while  the  Attorney-General 
was  engaged  in  the  examination  oi  the  title, 
he  assumed  to  withdraw  from  the  contract, 
and  to  convey  a  part  of  the  premises  to  the 
Village  of  Sault  Ste.  Marie.  The  delay 
[86]  which  occurred  after  that  conveyance  came 
to  the  knowledge  of  the  government  was 
necessary  in  order  that  it  might,  before  pay- 
ing for  the  lands,  secure  a  reconveyance  of 
such  part  thereof  as  had  been  conveyed  by 
Ryan  to  the  village.  That  result  being  ob- 
tained, the  government  made  the  tender  of 
the  full  amount  it  agreed  to  pay. 

It  is  said,  however,  Uiat  the  deed  was  de- 
livered to  the  officers  of  the  government  only 
for  the  purpose  of  an  examination  of  the 
title,  and  that  they  had  no  right  to  put  it  on 
record.  This  view  has  been  pressed  upon  the 
theory  that  there  was  no  valid  contract  upon 
the  part  of  Ryan  for  the  sale  of  the  land,  and 
that  be  had  the  right  to  withdraw  his  pro- 
posal to  sell  at  the  time  he  assumed  to  do  so. 
If  he  had  not  been  bound  by  contract  to  sell 
the  lands,  at  the  time  he  withdrew  his  offer, 
the  placing  of  the  deed  upon  record  would 
have  been  unauthorized,  and  might  not  have 
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passed  the  title  as  between  the  defendant  and 
the  United  States.  In  the  case  supposed  th« 
government,  upon  being  notified  of  the  with- 
drawal of  the  offer  to  sell,  would  have  been 
under  a  duty  to  return  the  deed.  But  we 
have  seen  that  long  before  such  attempted 
withdrawal  there  was  a  valid  contract  that 
bound  the  parties,  the  one  to  sell  and  the 
other  to  buy  the  lands  at  an  agreed  price. 
The  attempt  to  withdraw  the  offer  did  not 
therefore  impair  the  rights  of  the  govern* 
ment.  The  deed  was  delivered  in  execution 
of  that  contract,  with  the  intention  that  it 
should  become  presently  operative  when  the 
Attorney-General  approved  the  title,  and  the 
government  had  the  right  to  put  it  on  record 
when  the  title  was  approved  by  that  officer. 
The  title  was  approved  by  him,  and  there- 
upon the  government  became  bound  to  pay 
the  price  it  a^ed  to  pay  for  the  lands.  The 
delay  in  making  the  tender  was  due  to  Ryan's 
efforts  to  evade  or  defeat  his  contract. 

There  are  one  or  two  other  matters  that  re- 
Quire  to  be  examined.  It  is  said  that  the 
defendant  was  not  the  owner  of  these  lands 
at  the  time  when,  according  to  the  views  al- 
ready expressed,  there  arose  a  binding  con- 
tract between  him  and  the  United  States. 
But  the  title  was  in  him  prior  to  1888,  and 
was  again  in  him  on  the  6th  of  December, 
1886,  as  well  as  on  and  after  December  18, 
1886,  when  be  and  his  wife  executed  and  ac- 
knowledged the  deed  of  the  United  States. 
If  he  chose  to  bind  himself  by  contract  to 
sell  land  that  he  did  not  at  the  time  own, 
but  the  title  to  which  he  subsequently  ac- 
quired and  conveyed  by  general  warranty, 
he  will  not,  in  an  action  of  ejectment  baaed 
upon  the  title  so  conveyed,  m  heard  to  say 
that  he  had  no  title  at  the  time  he  agreed  to 
sell. 

It  is  also  said  that  the  deed  from  Reme- 
gius  Chartier,  S.  J. ,  to  James  R.  Ryan,  for 
ten  acres  of  these  lands,  and  the  deed  from 
James  R.  Ryan  and  wife  to  Thomas  Ryan, 
were  void,  as  to  that  ten  acres,  because  the 

Srevious  deed  of  James  R.  Ryan  and  wife  to 
ihartier  ^owed,  upon  its  face,  that  said  tea 
acres  was  the  property  of  ''the  fathers  of  the 
Society  of  Jesus  for  tbe  purpose  of  education 
and  other  works  in  accordance  with  their 
constitution."  In  the  view  we  take  of  this 
question  it  is  unnecessary  to  determine  the 
precise  nature  of  the  interest,  if  any,  ac- 
quired by  that  society  in  the  ten  acres  con- 
veyed to  Chartier,  nor  to  determine  whether 
the  court  below  correctly  interpreted  the 
words  ''absolutely  void**  in  section  5588  of 
the  Statutes  of  Michigan,  which  declares  that 
''when  the  trust  shall  be  expressed  in  the 
instrument  creating  the  estate,  any  sale,  con- 
veyance or  other  acts  of  the  trustees,  in  con- 
travention of  the  trust,  shall  be  absolutely 
void.**  The  legal  title  was  in  Chartier,  hi^ 
successors  and  assigns,  in  trust  for  the  pur- 
poses of  education  and  other  works  in  ac* 
cordance  with  the  constitution  of  his  society, 
"with  power  to  sell  and  dispose  of  the  same 
to  accomplish  the  same  ends  in  case  circum- 
stances should  require  it.**  He  thus  had  the 
power,  under  some  circumstances,  to  sell  and 
convey.  He  did  sell  and  convey  by  a  deed 
which  did  not  disclose  upon  its  face  u  vio- 
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1S89.                                    Stats  or  McmnoTA  ▼.  Babbbl  819*880^ 

kUon  of  the  trust,  and  bit  grantee,  holding  L  ^Rie  Mlnnesotm  Statute  of  Apr.  le,  1880,  so  ter  a» 

then  the  legal  title  to  the  entire  premises  in  its  provtaloDs  require,  as  a  condition  of  sales  in 

dispute,  conveyed  to  the  defendant,  who  with  Mhmwota  of  fresh  heef,  jeaL  mutton,  lamb  or 

Ui  wife  covenanted   in  their  deed  to  the  Pork  for  human  food,  tiiat  the  wilm^from 

United  States  that  they  were  seised  of  the  Ti^i?"f ^J?~^!!?  *?^  "J^'  ^7^  ^^' 

«mises  in  fee  simple,^free  fiom  all  incum-  SrefollTtir^f^C^Sr^ 

nrances  whatever,  and  that  they,   and  their  states  and  void. 

heira,  executors  and  administrators    would  ^  a  burden  imposed  by  a  Steto  upon  Inteistate 

wmrrant  and   defend   the  title  aganst  all  ©ommeroe  is  not  to  he  sustained  simply  because 

iswTul   Claims  whatsoever.      Ine  title  ac-  the  statute  imposing  it  applies  alike  to  the  peopla 

qaired  by  him,  after  he  contracted  to  sell  to  of  all  the  States,  inoludiov  the  people  of  the  State 

ue  United  States,   inured  to  the  benefit  of  enactinsr  such  statute. 

Ilia  grantee.     He  is  estopped  to  dispute  his  [No.  1846.] 

|mntee*s  right  of  possession,  or  to  dispute.  Argued  Jan,  14,  IS,  1890,  Decided  May  19, 1890. 

at  between  him  and  his  grantee,  the  title  he  .  t,t>tj.at  fw««  «  ^„Atr»^^*  «f  ♦!.-.  rnw^u 

umed  to  convey  with  general  warranty.  A^?^/I?^tt  A^^?   #    It^tSv?!! 

Van  BcnmlaerY.  Keahiey,  52  U.   8.  ll  A  Court  of  the  Unfted  States  fw  the  Distr^^ 

297.  825  [18 :  708,  715],   it  was  said  of  Minnesota  discharging,  ^der  a  writ  of 

«hftt  the  principle  deducible  from  the  au-  habeas  corpus,  Henry  E.  Barber  from  impris. 

-Oorities  was  **  that  whatever  may  be  the  form  onment  under  a  conviction  before  a  Justice 


«ix  uie  insirumenii,  oj  way  oi  reciiai  or  aver- ^Tlv    i^^ZT    a*.  7  — iiZLTZ* 

anent,  that  he  is  seised  or  possessed  of  a  par-  ^*)SJ  ®^  "^®  ^^^  °^,'   .6^^f^' 
micalar  estate  in  the  premises,  and  which  es-       The  factsare  stated  in  the  opinion. 

-«ate  the  deed  purports  to  convey ;  or.  what  is  «/'*!f 'v,  Oordoo  E.  Cole  and  Jat.   O. 

-mhe  same  thing,  ft  the  seisin  or  possession  of  *2fT^  ^^  appellant : 

M  particular  State  is  affirmed  In  the  deed,  ,  1}  devolves  on  the  party  ooposing  the  Law 

^£^  in  express  terms  or  by  necessary  im-  Jo  demonstrate  that  its  provisions  needlessly 

plication.— the  grantor  and  all  persons  in  impose  restrictions  upon  a  sound  article  of 

3irivity  with  him  shall  be  estopped  from  ever  ^™[*®"*-    j.        ,      .     ^tyf -n  a   ana /o€% 
^ifterwards  denying  that  he  was  so  seised  and      -™«»*  ▼•  rwineylvanui,  127  U.  b.  07b  (88: 

-TKMBMsed  at  the  time  he  made  the  conveyance.  ^21:    ▼  ^      i.       a        _^  j 

HSe^oppel  works  upon  the  estote,   and  ^^PH  ^^ ^^??' ''^J'^F^^ '^^^'^' 

T)indf  an  after-acquired  title  as  between  par-  *"  after  theact  of  importation  has  wased 
ties  and  privies7   See  also  Bush  v.  Person,       Ooe  v.   Brrol,   116  U_  S_.__517   (29:  715)  ; 


In 


»  U.    S    18  How.   82,    85   [15 :  278,  274]  ;  ?^i»? J'  SSjf^^ix!*  ^'  ^>  ^  ?q  i    q  .^ 

Omu  V.  Bureham,  66  U.  S.  1  Black,  862,  8S7  g.  465  (W  v,l<^)  ?  ^^"^^  ^»^  h^\l 

S:  91,  98]  ;  Mdire  v.  Cranfard,  m  U.  8.  gow.  2^  (12:  702)  ;  BuUer  v.  Ohamben,  86 

,  180  [82:  878,  881] ;  Jackson  v.  Murray,  Minn.  69.  ^,      ,        i      ^     ,       ^, 

12  Johns.  201.    And  iich  is  the  establishSd      The  Iaw  in  question  here  is  not  a  law  di- 

doctrine  of  the  Supreme  Court  of  Michigan,  ^cted  at  intersUte  <»mmerce,  like  Bo^n 

which  said,  in  Smith  v.  WiUiatne,  44  Mich.  T-  ^^SS^/f,-^-  J"  ^\^'  l^J?-  ^-  ^S^ 


by  any  form  of  assurance  obligates  him-  S^^.r'^^^  ^'  ^'   ^S-   .L  ^^^^TWi 

tb  protect  the  grantee  in  the  enjoyment  ^94-404)  \P^^f^  ▼•   ^7»<^v,  ^^  "^J 

ihi  which  the  deed  purports  to  give  him,  ^M^ '  J?^^^  '  ^^^'  J'  £^^o\  \  ^^^'  ^' 

rtll  not  be  suffered  afterwards  to  acquire  The  police  power  of_  the  States  was  n 


self 

fli  that _  ^ 

he  will  not  be  suffered  ^tcmards  to  ac<iuir^  The  police  power  of  the  States  waa  not 

or  assert  a  title,  and  turn  his  grantee  over  to  surrendered  when  the  Constitution  conferred 

a  suit  upon  his  covenant  for  redress.*'    See  ^^Po^  Congress  the  general  power  to  regulate 

also  Omc  V.  Oreen,  58  Mich.  615,  620.  commerce. 


title 

that  - J o — 

this  action  of  ejectment  '^^  (^  *  '^^)  * 

These  considerations  require  an  affirmance    ,^^^P^i^^?J^;?"  J^®S  ^SS^^ii?  ^7^  ^' 

or  the  Judgment  below.    ^  Maryland  m  U.  8.  55  (27 :  877).  and  A^. 

lLi9  9o  m'dered  ^"^^  ▼•  Chicago  dif,    W.  B,  Oo.  125  U.  B. 

465  (81:  700). 

A  State  is  not  bound  to  abstein  from  the 
passage  of  any  law  it  may  deem  necessair  or 
advisable  to  guard  the  health  or  morals  of  ite 

HENRY  B.  BARBER.  citizens.    ,^_._«^         zt^oictt 

Hannibal  d  8t,  J.   R.  Co,  ▼.  Eusen,  95  U. 

(Bee 8.  a  Reporter's ed.81»-8ML)  8.  465  (24:  527).  .   .  .  _^ 

The  Law  in  question  does  not  interfere 
Minn€$ota  Statute  as  to  mleofbetf,  etc.,  uneon-  with  transportetion  in  any  way  whatever. 
tUtutional  and  widr-hurden  upon  interstate      Broton  v.  Maryland,  25  U.  S.  12  Wheat.  419 
eammerce,  (6 :  678)  ;  Cordon  v.  Appeal  Tax    Court,   44 


THB  STATE  OF  MINNESOTA,  Appt,, 

e. 


VOTB.— .^  to  power  of  Conoress  to  reoulate  com-' 
SMmec*  see  note  to  Oibbooa  v.  Ogden,  S:  23;  also  note 
Id  Drown  v.  Maryland,  S:  678. 


As  to  interstate  commerce;  reguialUm  of;  pmoer  of 
Oongrem  how  far  excktfioe,-«ee  note  to  Glouoester 
Feny  Oo.  v.  Pennsylvania,  S0:  IML 


IM  V.  &  M4 
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SUFBEMB  COTTBT  OV  THB  UNmED  StATBS. 


Oct.  Tbbm; 


TJ.  8.  8  How.  188  (11 :  581)  Butehen  Union 
S.  H.  <fc  L.  8.  L,  Co,  V.  Oreseent  Oity  L,  8. 
L,  <fc  8.  H.  Co.  Ill  U.  8.  746  (28:  585)  ;  SUme 
V.  Misftissippi,  101  U.  8.  814  (25 :  1079)  ;  Wd- 
ton  V.  Missouri,  91  U.  8.  275  (28 :  847)  ;  Ward 
▼.  Maryland,  79  U.  8. 12  Wall.  418  (20:  449)  ; 
WaUijig  v.  Michigan,  116  U.  S.  446  (29 :  691)  ; 
Woodruff  V.  Parham,  75  U.  8.  8  Wall.  129 
(19 :  882) ;  Mugler  ▼.  Kansas,  128  U.  8.  628 
(31 :  205)  ;  BuUsr  ▼.  Chambers,  86  Minn.  78. 

This  Law  has  relation  to  the  public  health. 

Boston  Beer  Co,  v.  Massachusetts,  97  U.  8. 
82  (24 :  991)  ;  Northwestern  Fertilizing  Co,  ▼. 
Hyde  Park,  97  U.  8.  659  (24 :  1036)  ;  Hender- 
son  ▼.  Nevi  York,  02  U.  8.  259  ^ :  548)  ; 
Morgan's  L,  d  T.  R.  dt  8.  8.  Co.  v.  Loviftiana, 
118  U.  8.  455  (80:  287)  ;  License  Cases,  46  U. 
8.  5  How.  504,  577  (12 :  256,  289)  ;  Barte- 
meyer  v.  Iou>a,  85  U.  8.  18  Wall.  129  (21 : 
929)  ;  People  v.  Albertson,  55  N.  Y.  50. 

Any  law  impairing  the  obligation  of  con- 
tracts  is  void  except  as  against  the  police 
gower,   before  whicn  the  constitutional  pro- 
ibition  yields. 

Boston  Beer  Co.  ▼.  Massachusetts,  97  U.  8. 
82  (24:  991). 

No  legislators  can  bargain  away  the  public 
health  or  the  public  morals. 

Morgan's  L,  <!b  T.  R.  d  8.  8,  Co.  v.  Louis- 
iana, 118  U.  8.  462  (80 :  241)  ;  New  Orleans 
Qas  Light  Co,  ▼.  Louisiana  L  d  H.  P.  d 
Mfg.  Co.  115  U.  8.  667  (29 :  528)  ;  Leloup  v. 
Port  oj  Mobile,  127  U.  8.  640  (32 :  811)  ;  Munn 
▼.  lUinois,  94  U.  8.  118  (24 :  77)  ;  Brown  ▼. 
Houston,  114  U.  8.  622  (29:  257). 

Mr.  Alphens  H«  Snow^  by  leave  of  the 
court,  participated  in  the  arj^ument  in  behalf 
of  appellant,  as  counsel  for  State  of  Indiana. 

Messrs.  John  B.  8anbom,  Walter  H.  San- 
bom*  W.  C.  Qou6j9  Ceo,  W.  McOcary, 
Wallace  Pratt,  A.  K  Veeder  and  Wm,  J. 
Campbell,  for  appellee : 

The  power  to  regulate  commerce  between 
the  States  is  vested  in  the  Congress  exclu- 
sively, and  no  State,  under  the  name  of  police 
power  or  under  any  other  name,  can  lawfully 
infringe  upon  it. 

Hannibal  d  8t,  J,  R  Co,  ▼.  Husen,  96  U. 
8.  465,  471-478  (24 :  527,  580,  581)  ;  Bowman 
T.  Chicago  d  N,  W,  R  Co,  125  U.  8.  474 
(81 :  703)  ;  Henderson  r.  New  York,  92  U.  8. 
271,  272  (28 :  548,  549)  ;  Foster  v.  Blue  Earth 
County,  7  Minn.  140 ;  Mugler  y.  Kansas,  128 
U.  8.  628,  624  (81 :  205)  ;  GUfbons  v.  C^den, 
22  U.  8.  9  Wheat.  1  (6 :  28)  ;  Brown  t.  Mary' 
iand,  25  U.  8.  12  Wheat.  419,  489,  448  (6 : 
678.  685.  688)  ;  Welton  v.  MissouH,  91  U.  8. 
275,  280  (28 :  847,  849) ;  Passenger  Cases,  48 
V,  8.  7  How.  288,  426,  427,  468,  464  (12 :  702, 
762,  777,  778)  ;  Cf^LungY,  F^reeman,  92  TJ, 
8.  275  (28 :  550)  ;  State  Freight  Tax  Case,  82 
U.  8.  15  Wall.  282,  279,  280  (21 :  146,  168)  ; 
CrandaU  v.  Nevada,  78  U.  8.  6  Wall.  85,  44, 
48,  49  (18 :  745,  747,  748,  749)  ;  MobiU  County 
T.  KimhaU,  102  U.  8.  691  (26:  238)  ;  HaUv. 
JkOuir,  95  U.  8.  485  (24 :  547)  ;  Wabash,  8t, 
L,  d  P,  R  Co,  ▼.  Illinois,  118  U.  8.  557, 
669,  677  (30 :  244,  248,  251)  ;  Stockton  Y,BaU' 
imore  d  N,  Y,  R  Co.  92  Fed.  Rep.  9 ;  West- 
ern U,  Teleg,  Co,  ▼.  Pendleton,  95  Ind.  12; 
Oraffty  v.  Rushtfille,  107  Ind.  502 ;  Swift  ▼. 
Sutphtn,  89  Fed.  Rep.  680 ;  Be  Barber,  Id. 
641 ;  Be  Christian,  Id  686. 
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Any  law  of  a  State  which  in  any  way  pro- 
hibits or  interferes  with  the  free  commerce  in 
an  article  of  commerce  is  void. 

Mobile  County  v.  Kimball,  102  U.  8.  691 
(26 :  288)  ;  Brown  v.  Houston,  114  U.  8.  680 
(29 :  260)  ;  Wabash,  St.  L.  d  P,  R.  Co.  ▼. 
lllinais,  118  U.  8.  566-577  (30 :  247-251) ; 
Bowman  v.  Chicago  d  N.  W.  R  Co,  125  U. 
8.  480-499  (31 :  705-712) . 

Where  Congress  has  passed  no  law  regulat- 
ing interstate  commerce  in  any  article  of  com- 
merce, that  fact  is  conclusive  evidence  that 
it  intends  such  commerce  to  be  free. 

Brown  ▼.  Houston,  114  U.  S.  622,  681  (29 : 
257,  260)  ;  WaUing  v.  Michigan,  116  U.  8. 
455,  456  (29 :  694)  ;  Welton  v.  MissouH,  91 
U.  8.  275,  282  (28 :  847,  850)  ;  State  Freight 
Tax  Case,  82  U.  8.  15  Wall.  232  (21 :  146). 

Any  prohibition  or  restriction  of  the  sale 
of  a  manufactured  product  of  another  State 
is  an  unlawful  restriction  of  commerce  in 
thfi  AfticlA 

Brown  v.  Maryland,  25  U.  8.  12  Wheat 
419-447  (6 :  678-688)  ;  Welton  v.  Missouri,  91 
U.  8.  275,  282  (28 :  847.  350)  ;  Bobbins  v. 
Shelby  County  Taxing  Diet.  120  U.  8.  497(80: 
694). 

The  Law  violates  section  eight,  article 
four,  of  the  Constitution. 

Swift  V.  Sutphin,  89  Fed.  Rep.  680;  Rs 
Barber,  Id.  641 ;  Be  Christian,  Id.  686 ;  Ear- 
tey  V.  Huffman,  Id.  646 ;  Hannibal  d  St.  J, 
R.  Co.  V.  Husen,  95  U.  8.  465  (24 :  527). 

The  Law  violates  the  provisions  of  sectioo 
two.  article  four,  of  the  Constitution. 

Ward  ▼.  Maryland,  79  U.  8.  12  Wall.  418 
(20:  449)  ;  Walling  v.  Michigan,  116  U.  a 
446,  459  (29 :  691.  695)  ;  Tieman  v.  Rinker, 
102  U.  8.  123  (26 :  103)  ;  Robbins  r.  SheOm 
County  Taxing  Diet.  120  U.  8.  489  (80 :  694)  ; 
WeUon  ▼.  MissouH,  91  U.  8.  275  (23 :  847)  ; 
Asher  V.  Texas,  128  U.  8.  129  (32 :  868)  ;  A 
Watson,  15  Fed.  Rep.  511 ;  MilUtt  v.  AopU, 
117  111.  294;  Cooley,  Const.  Lim.  391 ;  Bnnsm 
V.  Houston,  114  U.  8.  630  (29 :  260)  ;  Swift 
V.  Sutphin,  89  Fed.  Rep.  635. 

The  Law  is  not  valid  as  an  Inspectloo 
Law. 

Passenger  Cases,  48  U.  8.  7  How.  426,  427, 
463  (12 :  762,  777)  ;  Hannibal  d  St,  J,  R  do. 
V.  Husen,  95  U.  8.  465  (24:  527)  ;  KimnUA 
V.  BaU,  129  U.  8.  217  (32:  695). 

It  is  the  province  and  duty  of  the  courts 
to  look  at  the  Law  itself,  and  if  it  in  fact  im- 
poses restrictions  upon  interstate  commeroe, 
or  restricts  the  equal  privileges  of  citlxens 
of  other  States,  to  declare  it  void. 

PoweU  V.  I^nnwlvania,  127  U.  8.  686  (88 : 
25(5)  ;  Mugler  v.  Kansas,  128  U.  8.  628,  661 
(81 :  205,  210)  ;  Morgan's  L,  d  T,  R  d  8. 
8.  Co,  V.  Louisiana,  118  U.  8.  455.  462  (80 : 
237,  240)  ;  Bowman  v.  Chicago  d  N,  W,  R 
Co,  125  U.  8.  465  (81 :  700)  ;  Henderson.  ▼. 
New  York  City,  92  U.  8.  268  ^ :  547) ;  OUr 
Lung  V.  Freeman,  92  U.  8.  275  (28 :  660)  i 
State  V.  Fisher,  52  Mo.  177 ;  Be  Jacobs,  98  N. 
Y.  98 ;  Walling  v.  Michigan,  116  U.  8.  446 
(29 :  691)  ;  Yiek  Wo  v.  Hopkins,  118  U.  a 
856  (80 :  220)  ;  State  Freight  Tax  Case,  88  U. 


8 


^1^' 


Wall.    282    (21:   146);  Watertemmy, 


Mayo,  109  Mass.  815 ;  Austin  v.  Murra^f^  U 
Pick.  126 ;  Ames  ▼.  Port  Huron  L,  D.  dR 
Co.  11  Mich.  189. 
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Mr,  JusHce  HarUui  delivered  the  opinion 
of  the  court : 

HeniT  E.  Barber,  the  appellee,  was  con- 
victed before  a  Justice  of  the  peace  in  Ramsey 
County,  Minnesota,  of  the  offense  of  liaving 
wronj^ully  and  unlawfully  offered  and  ex- 
posed for  sale,  and  of  having  sold,  for  human 
lood,  one  hundred  pounds  of  fresh  uncured 
^f,  part  of  an  animal  slaughtered  in  the 
State  of  Illinois,   but  which  had  not  been 
inspected  in  Minnesota,  and  "certified**  be- 
fore slaughter  bv  an   inspector  appointed 
under  ^e  laws  oi  the  latter  State.    Having 
been  committed  to  the  common  lail  of  the 
county  pursuant  to  a  ludgment  oi:  imprison- 
ment for  tht  term  of  thirty  days,  he  sued  out 
a  writ  of  habeas  corpus  from   the   Circuit 
Court  of  the  United  States  for  the  District 
of  Jfinnesota,  and  prayed  to  be  discharged 
from  such  imprisonment,  upon  the  ground 
tiiat    Uie    Statute  of  that   State,   approved 
April  16,   1889,  and  under  which  ne  was 
prosecuted,  was  repu^ant  to  the  provision 
of  tJxe  Constitution  giving  Congress  power 
^o     regulate  commerce   amon^   the   several 
otat^s,  as  well  as  to  the  provision  declaring 
ttiat    the  citizens  of  eadi  State  shall  be  en- 
^^^J^cito  all  privileges  and  immunities  of 
^•^i^cns  in  the  several  Stotes.     Art.  1,  8  8; 
^T^-      4.  ft  2.    The  court  below,  speaking  by 
r*^«?^<^  kelson,  held  the  Statute  to  be  in  vio- 
i?^"^*^  c>ii  of  both  of  these  provisions,  and  dis- 
"     ^-*"^ed  the  prisoner  from  custody.    Be  Bar- 
»      W  Fed.  Rep.  641.     A  similar  conclusion 
^^ference  to  the  same   Statute  had  been 
^  iously  reached  by  Judge  Blodgett,  hold- 
^he  Circuit  Court  of  the  United  States 
^lie  Northern  District  of  Illinois.     Siotft 
^^utphin,  80  Fed.  Rep.  680. 

m  the  Judgment  discharging  Barber  the 
e  has   prosecuted  the    present    appeal. 
.  Stat.  %  764  (23  Stat.  487,  chap.  858) . 
^^tomejs  representing  persons  interested  in 
^  staining  the  validity  of  a  Statute  of  In- 
la,  alleged  to  be  similar  to  that  of  Min- 
ts, were  allowed  to  participate  in  the  ar- 
lent  in  this  coUrt,  and  to  file  briefs, 
lie  Statute  of  Minnesota  upon  the  valid- 
of  which  the  decision  of  the  case  depends 
follows : 


^I 


it; 
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i 

s 

it 
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Ji3i  Act  for  the  Protection  of  the  Public 
^^  ^Ith  by  Providing  for  Inspection  before 

^^^Xighter  of  Cattle,  Sheep  and   Swine  De- 
**"^w  for  Slaughter  for  Human  Pood. 

Section  1.  The  sale  of  any  fresh  beef,  veal, 
tton,  lamb  or  pork,  for  human  food  in  this 
v.-'^^.te,    except  as   hereinafter    provided,    is 
^^^eby  prohibited. 

>     '^  Sec.  2.  It  shall  be  the  duty  of  the  several 
^^Hial  boards  of  health  of  the  several  cities, 
^^1  lages,  boroughs  and  townships  within  this 
^^te,  to  appoint  one  or  more  inspectors  of 
^ttle,  riieep  and  swine,  for  said  citv,  vil- 
lage, borough  or  township,  who  shall  hold 
their  offices  for  one  year,  and  until  their  suc- 
cessors   are    appointed    and   qualified,    and 
▼hose  authority  and  jurisdiction   shall   be 
territorially  co-extensive  with  the  board  so 
Appointing  them;   and  said  several   boards 
shall  regulate  the  form  of  certificate  to  be 
i«iued  by  such  inspectors  and  the  fees  to  be 
paid  them  by  the  person  applying  for  such 
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inspection,  which  fees  shall  be  no  greater 
than  are  actually  necessary  to  defray  the 
costs  of  the  inspection  provided  for  in  sec- 
tion three  of  this  Act. 

**  Sec.  8.  It  shall  be  the  duty  of  the  inspec- 
tors appointed  hereunder  to  inspect  all  cattle, 
sheep  and  swine  slaughtered  for  human  food 
within  their  respective  jurisdictions  within 
twenty -four  hours  before  the  slaughter  of  the 
same,  and,  if  found  healthy  and  in  suitable 
condition  to  be  slaughtered  for  human  food, 
to  give  to  the  applicant  a  certificate  in  writ- 
ing to  that  effect.  If  found  unfit  for  food  by 
reason  of  infectious  disease,  such  inspector! 
shall  order  the  immediate  removal  and  de- 
struction of  such  diseased  animals,  and  no 
liability  for  damages  shall  accrue  by  reason 
of  such  action. 

''Sec.  4.  Any  person   who  shall  sell,  ez- 

§ose  or  offer  for  sale  for  human  food  in  this 
tate  any  fresh  beef,  veal,  mutton,  lamb  or 
pork  whatsoever,  which  has  not  b«9en  taken 
from  an  animal  inspected  and  certified  before 
slaughter  by  the  proper  local  inspector  ap- 
pointed hereunder,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  [I 
shall  be  punished  by  a  fine  of  not  more  than 
one  hundred  dollars,  or  by  imprisonment  not 
exceeding  three  months,  for  each  offense. 

''Sec.  0.  Each  and  every  certificate  made 
by  inspectors  under  the  provisions  of  this 
Act  ^all  contain  a  statement  to  the  effect 
that  the  animal  or  animals  inspected,  describ- 
ing them  as  to  kind  and  sex,  were,  at  the 
date  of  such  inspection,  free  from  all  indi- 
cation of  disease,  apparently  in  good  health, 
and  in  fit  condition,  when  inspected,  to  be 
slaughtered  for  human  food ;  a  duplicate  of 
whidi  certificate  shall  be  preserved  in  the 
ofiQce  of  the  inspector. 

"  Sec.  6.  Any  inspector  making  a  false  cer- 
tificate shall  be  liable  to  a  fine  of  not  less 
than  ten  dollars  nor  more  than  fiftv  doUan 
for  each  animal  falsely  certified  to  be  fit  for 
human  food  under  the  provisions  of  this  Act. 

''Sec.  7.  This  Act  shall  take  effect  and  be 
in  force  from  and  after  its  passage."  Gen. 
Laws  Minn.  1889,  p.  61,  chap.  8. 

The  presumption  that  this  Statute  was  en- 
acted, in  ffood  faith,  for  the  purpose  expressed 
in  the  title,  namely,  to  protect  the  health  of 
the  people  of  Minnesota,  cannot  contsol  the 
final  determination  of  the  question  whether 
it  is  not  repugnant  to  the  Constitution  of  the 
United  States.  There  may  be  no  purpose 
upon  the  part  of  a  Legislature  to  violate  the 
provisions  of  that  instrument,  and  yet  a  stat- 
ute enacted  by  it,  under  the  forms  of  law, 
may,  by  its  necessary  operation,  be  destruc- 
tive of  rights  granted  or  secured  by  the  Con- 
stitution. In  such  cases,  the  courts  must 
sustain  the  supreme  law  of  the  land  by  de* 
daring  the  Statute  unconstitutional  and  void. 
This  principle  of  constitutional  interpreta- 
tion has  been  often  announced  by  this  court. 
In  Henderwn  v.  New  Y<yrk  (H%  92  U.  S.  269, 
268  [28 :  548.  5471 ,  where  a  Statute  of  New 
York,  imposing  burdensome  and  almost  im- 
possible conditions  on  the  landing  of  passen- 
gers from  vessels  employed  in  foreign  com- 
merce, was  held  to  be  unconstitutional  and 
void  as  a  regulation  of  such  commerce,  the 
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oourt  said  tbat  **  in  whatever  language  a  stat- 
ute may  be  framed,  its  purpose  must  be  de- 
termined by  its  natural  and  reasonable  effect. " 
In  New  York  v.  Compagnie  GSnerale  Transat- 
lantique,  107  U.  8.  69,  63  [27:  883.  885], 
L320J  yfYxcTQ  the  question  was  as  to  the  validity  of 
a  Statute  of  the  same  State,  which  was  at- 
tempted to  be  supported  as  an  Inspection  Law 
authorized  by  section  10  of  article  1  of  the 
Constitution,  and  was  so  designated  in  its 
title,  it  was  said :  **  A  State  cannot  make  a 
law  designed  to  raise  money  to  support  pau- 
pers, to  detect  or  prevent  crime,  to  guard 
against  disease  and  to  cure  the  sick,  an  In- 
spection Law,  within  the  constitutional  mean- 
ing of  that  word,  by  calling  it  so  in  the 
title."  So,  in  Soon  Hing  v.  Orowley,  113  U. 
8.  703,  710  r28:  1145.  1147]  :  **The  rule  is 
general,  with  reference  to  the  enactments  of 
all  legislative  bodies,  that  the  courts  cannot 
inquire  into  the  motives  of  the  legislators 
in  passing  them,  except  as  they  mav  be  dis- 
closed on  the  face  of  the  Acts,  or  inferable 
from  their  operation,  considered  with  refer- 
ence to  the  condition  of  the  coimtry  and  ex- 
isting legislation.  The  motives  oi  the  leg- 
islators, considered  as  the  purposes  they  IdSA 
in  view,  will  always  be  presumed  to  be  to 
accomplish  that  which  follows  as  the  natural 
and  reasonable  effect  of  their  enactments." 
In  Mugler  v.  Kantas,  123  U.  S.  623,  661  [31 : 
205,  210],  the  court,  after  observing  that 
every  possible  presumption  is  to  be  indulged 
in  favor  of  the  validity  of  a  statute,  said 
that  the  Judiciary  must  obey  the  Constitution 
rather  thiEin  the  law-making  department  of 
the  government,  and  must,  upon  its  own 
responsibility,  determine  whether,  in  any 
particular  case,  the  limits  of  the  Constitu- 
tion have  been  passed.  It  was  added :  **  If, 
therefore,  a  statute,  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution."  Upon  the  authoritv  of  those 
cases,  and  others  that  could  be  cited,  it  is 
our  duty  to  inquire,  in  respect  to  the  Statute 
before  us,  not  only  whether  there  is  a  real  or 
lubstantial  relation  between  its  avowed  ob- 
lects  and  the  means  devised  for  attaining 
Ihoee  objects,  but  whether  by  its  necessary  or 
natural  operation  it  impairs  or  destroys  rights 
secured  by  the  Constitution  of  the  United 
States. 

Underlyinfif  the  entire  argument  in  behalf 
of  the  State  is  the  proposition  that  it  is  im- 
[S211  possible  to  tell,  by  an  inspection  of  fresh 
beef,  veal,  mutton,  lamb  or  pork,  desi&^ned 
for  human  food,  whether  or  not  it  came  from 
animals  that  were  diseased  when  slaughtered ; 
that  inspection  on  the  hoof,  within  a  verv 
short  time  before  animals  are  slaughtered,  fs 
the  only  mode  br  which  their  condition  can 
be  ascertained  with  certainty.  And  it  is  in- 
sisted, with  great  confidence,  tbat  of  this  fac^ 
the  court  must  take  judicial  notice.  If  a 
fact,  alleged  to  exist,  and  upon  which  the 
rights  of  parties  depend,  is  within  common 
experience  and  knowledge,  it  is  one  of  which 
the  courts  will  take  judicial  notice.    Brown 
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V.   Piper,   91  U.  8.   37.  42  [23:  200,  201]; 
PAiKipa  ▼.  DeinAi,  111  U.  8.  604,   606  [28: 
532,  533].    But  we  cannot  assent  to  the  sug- 
gestion that  the  fact  alleged  in  this  case  to^ 
exist  is  of  that  class.    It  mav  be  the  opinion 
of  some  that  the  presence  oi  disease  in  ani* 
mals,  at  the  time  of  their  being  slaughtered, 
cannot  be  determined  by  inspection  of   th» 
meat  taken  from  them ;  but  we  are  not  aware- 
that  such  is  the  view  universally,   or  even 
generally,  entertained.     But  if,  as  alleged, 
me  inspection  of  fresh  beef,  veal,  mutton. 
Iamb   or   pork   will    not  necessarily    show 
whether  the  animal  from  which  it  was  taken 
was  diseased  when  slaughtered,  It  would  not 
follow  that  a  statute  like  the  one  before  us 
is  within  the  constitutional  power  of  the 
State  to  enact.     On  the  contrary,  the  enact- 
ment of  a  similar  statute  by  each  one  of  the 
States  composing  the  Union  would  result  in 
the  destruction  of  commerce  among  the  sev- 
eral States,  so  far  as  such  commerce  is  in- 
volved in  the  transportation  from  one  part  of 
the  country  to  another  of  animal  meats  de- 
signed for  human  food,   and  entirely  free 
from  disease.    A  careful  examination  of  the 
Minnesota  Act  will  place  this  construction 
of  it  beyond  question. 

The  first  section  prohibits  the  sale  of  any 
fresh  beef,  veal,  mutton,  lamb  or  pork  for 
human  food,  except  as  provided  in  tiiat  Act. 
The  second  and  third  sections  provide  that 
all  cattle,  sheep  and  swine  to  be  slaughtered 
for  human  food  within  the  respective  juris- 
dictions of  the  inspectors,  shall  be  inspected 
by  the  proper  local  inspector  appointed  in 
Minnesota,  within  twenty -four  hours  before 
the  animals  are  slaughtered,  and  that  a  cer- 
tificate shall  be  made  bv  such  inspector, 
showing  (if  such  be  the  fact)  that  the  ani* 
mals,  when  slaughtered,  were  found  healthy 
and  in  suitable  condition  to  be  slaughtered 
for  human  food.  The  fourth  section  makes 
it  a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, for  anyone  to  sell,  expose  or 
offer  for  sale,  for  human  food,  in  the  State, 
any  fresh  beef,  veal,  mutton,  lamb  or  pork, 
not  taken  from  an  animal  inspected  and 
"certified  before  slaughter,  bv  the  proper 
local  inspector"  appointed  under  that  Act. 
Ajs  the  inspection  must  take  place  within  Uia 
twentv-four  hours  immediately  before  the 
slaughtering,  the  Act,  by  its  necessary  oper- 
ation, excludes  from  the  Minnesota  market, 
practically,  all  fresh  beef,  veal,  mutton, 
lamb  or  pork — in  whatever  form,  and  al- 
though entirely  sound,  healthv  and  fit  for 
human  food — t;iken  from  animals  slaughter»l 
in  other  States ;  and  directly  tends  to  restrict 
the  slaughtering  of  animals,  whose  meat  ia 
to  be  sold  in  Minnesota  for  human  food, 
those  engaged  in  such  business  in  that  State. 
This  must  be  so,  because  the  time,  expense  and 
labor  of  sending  animals  from  points  outsider- 
of  Minnesota  to  points  in  that  State  to  b^ 
there  inspected,  and  bringine  them  back, 
after  inspection,  to  be  slaughtered  at  th^ 
place  from  which  they  were  sent — Md» 
slaughtering  to  take  place  within  twenty-four 
hours  after  inspection,  else  the  certificate  0(C 
inspection  becomes  of  no  value — will  be  so 
great  as  to  amount  to  an  absolute  prohibitioa 
upon  sales,  in  Minnesota,  of  meat  from  ani- 
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mala    not   tlaughtered   within    its    limits. 
When  to  this  is  added  the  fact  that  the  Stat- 
ute, by  its  necessary  operation,  prohibits  the 
sale,  in  the  State,  oi  fresh  beef,  yeal,  mutton, 
lamb  or  pork,  from  animals  that  may  have 
been  inspected  carefully  and  thoroughly  in 
the  State  where  they  were  slaughtered,  and 
before  they  were  slaughtered,  no  doubt  can 
remain  as  to  its  effect  upon  commerce  among 
the  seyeral  States.     It  will   not  do  to  say — 
certainly  no  judicial  tribunal  can,  with  pro- 
priety, assume — that  the  people  of  Minnesota 
may  not,  with  due  regard  to  their  health, 
rely  upon  inspections  in  other  States  of  ani- 
mals there  slaughtered  for  purposes  of  human 
^ood.     If  the  object  of  the  Statute  had  been 
tx>  deny  altogether  to  the  citizens  of  other 
States  the  privilege  of  selling,  within  the 
limits  of  Minnesota,   for  human  food,  any 
^resh  beef,  veal,  mutton,  lamb  or  pork,  from 
animals  slaughtered  outside  of  that  State,  and 
'€x)  compel  the  people  of  Minnesota,  willing 
'Co  buy  such  meats,  either  to  purchase  those 
'Caken  from  animals  inspected  and  slaughtered 
"in  Uie  State,  or  to  incur  the  cost  of  purchas- 
*! ng  t^em,  when  desired  for  their  own  domes- 
tic use,  at  points  beyond  the  State,  that  ob- 
ject is  attained  by  the  Act  in  question.     Our 
Suty  to  maintain  the  Constitution  will  not 
3)ermit  us  to  shut  our  eyes  to  these  obvious 
suid  necessary  results  of  the  Minnesota  Statute. 
^  this  legislation  does  not  make  sudii  dis- 
"^^Imination  against  the  products  and  business 
^f  other  States  in  favor  of  the  products  and 
^Usiness  of  Minnesota,  as  interferes  with  and 
^Urdens  commerce  among  the  several  States, 
^t  would  be  difficult  to  enact  legislation  that 
"^^ould  have  that  result. 

The  principles  we  have  announced  are  fully 
^Uj>poited  by  the  decisions  of  this  court.     In 
y^i'^adruf  y.  Farham,  75  U.  S.  8  Wall.  123, 
^'^O   [19:  882.  88T],  which    involved  the  va- 
i^^ity  of  an  ordinance  of  the  City  of   Mo- 
*  le,   Alabama,  relating  to  sales  at  auction, 
r.  Justice  Miller,   speaking  for  this  court, 
^  — id  :     **  There  is  no  attempt  to  discriminate 
Sj^juriously  against  the  products  of   other 
""    tea,  or  the  rights  of  the  citizens,  and  the 
is  not  therefore   an  attempt  to  fetter 
mmerce  among  the  States,  or  to  deprive  the 
^  ^tizens  of  other  States  of  any  privilege  or 
^  ^^munity  possessed  by  citizens  of  Alabama. 
^  \it  a  law  having  sudi  operation  would,  in 
r  opinion,  be  an  infringement  of  the  pro- 
Isions  of  the  Constitution  which  relate  to 
oae  subjects,  and  therefore  void."    So,  in 
Vinson  y.  Loit,  75  U.  S.  8  Wall.  148,    151 
Ill9:    887,   888^,   decided  at  the  same  time, 
pon  a  writ  of  error  from  the  Supreme  Court 
/  Alabama,  it  was  said,  in  reference  to  the 
pinion  of  that  court:    ''And  it  is  also  true, 
«   conceded  in  that  opinion,  that  Congress 
^aa    the  same  right  to  regulate  commerce 
^mong  the  States  that  it  has  to  regulate  com- 
^^erce  with  foreign  nations,  and  that  when- 
^yer  it  exercises  that  power,  all  conflicting 
Ktate  laws  must  give  way,  and  that  if  Con- 
gress had  made  any  regulation  covering  the 
xuatter  in  question  we  need  inquire  no  fur- 
ther.    That  court  seems  to  have  relieved  it- 
ftelf  of  the  objection  by  holding  that  the  tax 
imposed  by  the  State  of  Alabama  was  an  ex- 
ercise of  the  concurrent  right  of  regulating 
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commerce  remaining  with  the  States  until 
some  regulation  on  the  subject  had  been  made 
by  Congress.  But,  assuming  the  tax  to  be, 
as  we  have  supposed,  a  discriminating  tax, 
levied  exclusively  upon  the  products  of  sister 
States;  and  looKin^  to  the  consequences 
which  the  exercise  of  this  power  may  produce 
if  it  be  once  conceded,  amounting,  as  we  have 
seen,  to  a  total  abolition  of  all  commercial 
intercourse  between  the  States,  under  Uie 
cloak  of  the  taxing  power,  we  are  not  pre- 
pared to  admit  that  a  State  can  exercise  such 
a  power,  though  Congress  may  have  failed 
to  act  on  the  subject  in  any  manner  whatever. " 
In  WelUm  v.  MUaourt,  91  U.  S.  275,  281 
[28:  847,  849],  the  court,  speaking  by  Mr, 
Justice  Field,  declared  to  be  unconstitutional 
a  Statute  of  Missouri,  imposing  a  license  tax 
upon  the  sale  by  peddlers  of  certain  kinds  of 
personal  property  **not  the  growth,  produce 
or  manufacture**  of  that  State,  but  which  did 
not  impose  a  like  tax  upon  similar  articles 
grown,  produced  or  manufactured  in  Mis- 
souri. After  observing  that  if  the  tax  there 
in  question  could   be   imposed   at  all,  Uie 

Sower  of  the  State  could  not  be  controlled, 
owever  imreasonable  and  oppressive  its  ac- 
tion, the  court  said :  **  Imposts  operating  as 
an  absolute  exclusion  of  the  goods  would  be 
possible,  and  all  the  evils  of  discriminating 
state  legislation,  favorable  to  the  interests  oi 
one  State,  and  injurious  to  the  interests  of 
other  States  and  countries,  which  existed 
previous  to  the  adoption  of  the  Constitution, 
might  follow,  and  the  experience  of  the  last 
fifteen  years  shows  woula  follow,  from  the 
action  of  some  of  the  States.  ^ 

In  Hannibal  dk  8t  J.  B,  Go.  y.  ffueen,  95 
U.  S.  465  r24:  627],  the  court  examined  a 
Statute  of  Missouri  prohibiting,  under  penal- 
ties, any  Texas,  Mexican  or  Indian  cattle 
from  being  driven  or  otherwise  conveyed 
into,  or  remaining  in,  any  county  of  the 
State,  between  the  first  day  of  March  and  the 
first  day  of  November  in  each  year,  by  any 
person  or  persons  whatsoever.  While  admit- 
ting, in  the  broadest  terms,  the  power  of  a 
State  to  pass  sanitary  laws,  and. laws  for  the 
protection  of  life,  liberty,  health  or  property 
within  its  borders,  to  prevent  convicts,  or 
persons  and  animals  suffering  under  conta- 
gious or  infectious  diseases,  from  entering 
the  States,  and,  for  purposes  of  protection, 
to  establish  quarantine  and  inspections,  the 
court,  Mr.  Juetice  Strong  delivering  its  opin- 
ion, said  that  a  State  may  not,  ^under  the 
cover  of  exerting  its  police  powers,  substan- 
tially prohibit  or  buraen  either  foreign  or  in- 
terstate commerce.**  The  general  ground 
upon  which  it  held  the  Missouri  Statute  to 
be  unconstitutional  was,  that  its  effect  was 
**to  obstruct  interstate  commerce,  and  to  dis- 
criminate between  the  property  of  citizens  of 
one  State  and  that  of  citizens  of  other  States. " 
In  Ouy  y.  BaXtinuyre,  100  U.  S.  484,  448 
[25:  748,  746],  the  court  adjudged  to  be 
void  an  ordinance  of  the  City  of  Baltimore, 
exacting  from  vessels  using  the  public 
wharves  of  that  city,  and  laden  with  the 
products  of  other  States,  higher  rates  of 
whuiage  than  from  vessels  using  the  same 


wharves  and  laden  with  the  products  of  Mary- 

:tions,**  the  court' said.  *'in 


land.     ''Such  exactions. 


•18-880 


SUFBEinE  COUBT  OV  THB  UhITBD  StATBB. 


Oot.Tkbm, 


I 


the  name  of  wharfage,  must  be  regarded  as 
tazatioo  upon  interstate  commerce.  Munici- 
pal corporations,  owning  wharves  upon  the 
public  navigable  waters  of  the  United  States, 
and  quasi  public  corporations  transporting 
the  products  of  the  country,  cannot  be  per- 
mitted by  discriminations  of  that  character 
to  impede  conunercial  intercourse  and  traffic 
among  the  aeveral  States  and  with  foreign 
nations. " 
The  latest  case  in  this  court  upon  the  sub- 
ect  of  interstate  commerce,  as  affected  by 
ocal  enactments  discriminating  against  the 
producte  and  citizens  of  other  States,  is  WaU- 
ing  T.  Muhiqan,  116  U.  S.  446,  454  [29 :  691. 
6wBl.  We  there  held  to  be  unconstitutional 
a  Statute  of  Michigan  imposing  a  license 
tax  upon  persons  not  residing  or  having 
their  principal  place  of  business  in  that  State, 
but  whose  business  was  that  of  selling  or  so- 
liciting the  sale  of  intexicatine  liquors  te  be 
shipped  into  the  Stete  from  places  without, 
a  similar  tex  not  being  imposed  in  respect  to 
the  sale  and  soliciting  for  sale  of  liquors 
manufactured  in  Michi^^.  Jfr.  Justice  brad- 
lev,  delivering  the  opinion  of  the  court,  said : 
"  A  discriminating  tex  imposed  by  a  State, 
operating  to  the  disadvantage  of  the  products 
of  other  States  when  introduced  into  the  first- 
mentioned  Stete,  is,  in  effect,  a  regulation 
in  restraint  of  commerce  among  the  Stetes, 
and  as  such  is  a  usurpation  ox  the  power 
0(»iferred  by  the  Constitution  upon  the  Con- 
gress pf  the  United  Stetes." 
a-i  It  is,  however,  contended,  in  behalf  of  the 
^  Stete,  that  there  is  in  fact  no  interference, 
by  this  Stetute,  with  the  bringing  of  cattle, 
sneep  and  swine  into  Minnesote  from  other 
Stetes,  nor  any  discrimination  against  the 
producte  or  business  of  other  Stetes,  for  the 
reason-— such  is  the  argument — that  the  Stet- 
ute requiring  an  inspection  of  animals  on  the 
hoof,  as  a  condition  of  the  privilege  of  sell- 
ing, or  offering  for  sale,  in  the  Stete,  the 
maato  teken  from  them,  is  applicable  alike 
to  all  owners  of  such  animals,  whether  citi- 
Eens  of  Minnesote  or  citizens  of  other  Stetes. 
To  this  we  answer  Uiat  a  stetute  may,  upon 
ito  face,  apply  equally  to  the  people  of  all 
the  Stetes,  and  yet  be  a  regulation  of  inter- 
stete  conunerce  which  a  Stete  may  not  esteb- 
lish.  A  burden  imposed  by  a  Stete  upon  in- 
torstete  commerce  is  not  to  be  susteined 
•imply  because  the  stetute  imposing  it  ap- 

{Jiet  alike  to  the  people  of  all  the  Stetes, 
nclading  the  people  of  the  Stete  enacting 
such  stetute.  RobUns  v.  Shelby  County  Tax- 
ing Din.  IdO  U.  S.  489,  497  [80 :  694,  697]  ; 
BtaU  Freight  Tax  Case,  82  U.  8.  15  Wall.  282 
[21 :  146] .  The  people  of  Minnesote  have  as 
much  right  to  protection  against  the  enact- 
menteof  that  Stete,  interfering  with  the  free- 
dom of  commerce  among  the  Stetes,  as  have 
the  people  of  other  Stetes.  Although  this 
Stetute  is  not  avowedly,  or  in  terms,  directed 
against  the  bringing  into  Minnesote  of  the 
producte  of  other  Stetes,  ite  necessary  effect 
Is  to  burden  or  obstruct  commerce  with  other 
Stetes,  as  involved  in  the  transportetion  into 
tiiat  Stete,  for  purposes  of  sale  there,  of  all 
fresh  beef,  veal,  mutton,  lamb  or  pork,  how- 
ever free  from  disease  may  have  been  the 
malnuUs  from  which  it  was  taken. 

4da 


The  learned  counsel  for  the  State  reliea 
with  confidence  upon  Patterson  v.  Kentucky, 
97  U.  S.   501  [24:  1115],  as    supporting  tha 
principles  for  which  he  contends.     In   that 
case  we  susteined  the  constitutionality  of  a 
Stetute  of  Kentucky,    forbidding    the   sale 
within  that  Commonwealth  of  oils  or  fluids 
used  for  illuminating  purposes,  and  the  prod- 
uct of  coal,  petroleum  or  other  bituminous 
substances,  that  would  ignite  at  less  than  a 
certein  temperature.     Having  a  patent  from 
the  United  Stetes  for  an  improved  buminj^ 
oil,  Patterson  claimed  the  right,  by  virtue 
of  his  patent,  to  sell  anywhere  in  the  United 
Stetes  the  oil  described  in  it,  without  regard 
to  the  Inspection  Laws  of  any  Stete,  emitted 
to  protect  the  public  safety.    It  was  held  that 
the  Stetute  of  Kentucky  was  a  mere  police 
regulation,   embodying  the  deliberate  judg- 
ment of  that  Commonwealth  tliat  burning 
fluids,  the  product  of  coal,  petroleum  or  other 
bituminous  substences,  which  would  ignite 
or  permanently  bum  at  less  than  a  prescribed 
temperature,    are    unsafe   for   illuminating 
purposes.     We  said  that  the  patent  was  not  a 
regulation  of  commerce,  nor  a  license  to  sell 
the  patented  article,  but  a  grant  that  no  one 
else  ^ould  manufacture  or  sell  that  article, 
and  therefore  a  grant  simpler  of  an  exclusive 
right  in  the  discovery,  which  the  national 
authority  could  protect  against  all  interfer- 
ence; that  it  was  not  to  oe  supposed  "that 
Congress  intended  to  authorize  or  regulate 
Uie  sale,  within  a  Stete,  of  tengible  personal 
property  which  that  Stete  declares  to  be  un- 
fit and  unsafe  for  use,  and  by  stetute  has  pro- 
hibited from  being  sold  or  offered  for  sale 
within  her  limite;"   also,   that  "the  right 
which  the  patentee  or  his  assignee  poraesses 
in  the  property  created  by  the  application  of 
a  patented  discovery  must  be  enjoyed  subject 
to  the  complete  and  salutary  power   with 
which  the  Stetes  have  never  parted,  of  so  de- 
fining and  regulating  the  sale  and  use  of 
property  within  their  respective  limite  as  to 
afford  protection  to  the  many  against  the  in-   _ 
jurious  conduct  of   the   few."^^    Now,    the^- 
counsel  of  the  State  asks :    If  the  State  may,  « 
by  the  exercise  of  ite  police  power,  determines, 
for  itself  what  test  shall  be  made  of 
safety  of  illuminating  oils,  and  prohibit 
sale  of  all  oils  not  subjected  to  and  sustein- 
ing  such  test,  although  such  oils  are  manu 
factured  by  a  process  patented  under  the  Con 
stitution  and  laws  of  the  United  Stetes,  wh^ 
may  it  not  determine  for  itself  what  test  shaiX 
be  made  of  the  wholesomeness  and  safety 
food,  and  prohibit  the  sale  of  all  such  fc 
not  submitted  to  and  susteining  the  test,  aC 
though  it  may  chance  that  articles  otherwias 
subject   to   the   Constitution   and   laws  o 
the  United   Stetes  cannot  sustein  the  testr. 
The  analogy,  the  learned  counsel 
seems  close.     But  it  is  only  seemingly  cl 
There  is  no  real  analogy  between  Uiat 
and  the  one  before  us.    The  Kentucky  Statu 
prescribed  no  test  of  inspection  which,   t 
view  of  the  nature  of  the  property,  was  eithi 
unusual  or  unreasonable,   or  which  by   i^ 
necessary  operation  discriminated  a^inst 
particular  oil  because  of  the  locality  of 
production.    If  it  had  prescribed  a  mod* 
inspection  to  which  citizens  of  otber 
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having  oils  detlgned  for  Illuminating  pur-  Id  Hinaesota  witbln  tlie  ineatj-taax  honn 
poaes,  and  which  they  desired  to  sell  In  the  before  belne  BlaughteredT  It  tho  Statute, 
buituckj  market,  could  not  have  reasonabi;  while  permitting  the  sale  of  meata  front 
conformed,  It  would  undoubtedly  have  been  animals  slauKhtered,  Inspected  and  "certl- 
hald  to  be  an  unauthorized  burden  upon  inter-  fled"  in  that  State,  had  eipresslj  forbidden 
ttats  commerce.  Looking  at  the  nature  ol  the  Introduction  from  other  Statea,  and  their 
the  propretj  to  whlcb  the  Kentucky  Statute  sale  in  Hinnewta,  of  all  fresh  meats,  of  eveiy 
had  reference,  there  wbb  no  difficulty  in  the  kind,  without  maklcK  any  distinction  be- 
way  of  the  patentee  of  the  particular  oil  tween  tlioae  that  were  irom  animals  inspected 
Uiere  in  question  submitting  to  the  required  on  the  hoof  and  those  that  were  not  so  in- 
local  Inapection.  spected,  its  unconstitutionality  could  not 
But  a  law  providing  for  the  Inspection  ol  nave  been  doubted.  And  yet  It  is  so  framed 
animals  whose  meats  are  designed  lor  human  that  this  precise  remit  is  attained  aa  to  all 
food  cannot  be  regarded  as  a  rightful  exertion  sales  In  Minnesota,  for  human  food,  of  meat* 
of  the  police  powers  of  the  State,  if  the  in-  from  animals  slaughtered  in  other  States. 
■pection  prescribed  Is  of  such  a  character,  oi  In  the  opinion  (S  this  court  the  Statute  in 
la  burdened  with  such  conditions,  as  will  question,  so  tax  as  Its  provisions  require,  a* 

Srevent  altogether  the  introduction  into  the  a  condition  of  sales  In  Minnesota,  of  fresh 

tate  of  sound  meats,  the  product  of  animals  beef,  veal,  mutton,  lamb  or  pork  for  human 

slaughtered  In  other  States.     It  is  one  thing  food,  that  the  animals  from  wnicb  such  meats 

tor  a  State  to  exclude  from  its  limits  cattle,  are  taken  shall  have  been  inspected  in  Mtn- 

aheep  or  swine,  actually  diseased,  or  meats  nesota  before  being  slaughtered,  is  in  viola- 

that,    by  reason  of   their  condition,   or  the  tlon  of  the  Constitution  of  the  United  Statea 

condition  of  the  animals  from  which  they  and  void. 

are  taken,   are  unfit  for  human  food,    and       T/it  judgntmt  diieharging  Ot*  apptUee  jVoHt 
pnniafa  all  sales  of  such  animals  or  of  such  etutody  it  a^rmei. 
meats  within  its  limits.     It  Is  quite  a  differ- 
ent thing  for  a  State  to  declare,  as  does  MIn-  

nesota  by  the  necessary  operation  of  its  Stat- 
ute,  that  fresh  beef,   veal,  mutton,   lamb  or  -nriTTTiW  t   nTn-innua    »-*i.i «_< 

pork-articles  that  are  used  in  every  part  of  WILLIAM  J.  STEVENS,  Petitioner,  Jjpfc, 

this  country  to  support  human  life — shall  not  *■    

he  aold  at  all  for  human  food  within   Its  WILLIAM  0.  FUIiLER 

limits,  unless  the  animal  from  which  such 

Bwats  are  taken  la  Inspected  in  that  State,  or,  (flee  8.  Q  Beportet^  ed.  UB-UU 

as  is  practically  saio,  unless  the  animal  la  „  ,  .   .        ..  ... 

•langhtered  In  Uiat  State.  BiAta*  eorpu*,  what  qutitumt  reuMtaiU. 

Btrta  deserves  to  be  examined.     It    Is  that,       aieuoool  the  mWect  matter  and  of  the  pM«w, 
so  far  as  this  Statute  is  wmcenied,  Uie  people      hM^olarltiei  In  the  prooeedlnts  bafoi*  UmTra 
of  Minnesota  can   purchase   in  other  States      not  reviewable  on  babeu  oorpiH  bj  the  olrouU 
fresh  beef,  veal,  mutton,  lamb  and  pork,  and      oonrt 
bring  such   meats  into  Minnesota  for  their  [No  1617  ] 

tot  it  ignores  the  right  which  the  people 


for  it  ignores  the  right  which  the  people  of  .  ppg, 
other  States  liavc  In  commerce  between  those  A  K  ,'■ 
States  and  the  Stale  of  Minnesota.    And  it  „    *"  i' 


Ignores  the  right  of  the  people  of  Minnesota  MaasachuMtts  dls^ging  the  writ  of  hab^a 

tS  bring  Into  a.at  State,  Sc  purposes  of  sale,  <»^>J»  ""^  remanding  Stevens  to  the  custody 

sound  Md  healthy  meat,  wherever  such  meat  °*,  ^^^  mmhal.  under  his  sentence  for  Im- 

may  have  come  into  existence.     But  there  is  P'ls^tnent  made  by  the  commissioner.    Af- 

a  consideration  arising  out  of  the  suggestion  *1IJJf*-,  _.     __  ^  .  .  ,    ..        ,  , 

Juat  alluded  to  whA  militates  somewhat  Th«  '««•  »»  i^^  '"  "»  0P*°'™>- 

Kinlnst  the  theory  that  the  Statute  In  question  -.r  «*      *•    t        n   a            i,    . 

if.  legitimate  e'xertion  of  the  police  powers  *;  Y""  ='  '•!l!"'.^**l*PP*  '?"i^  , 

of  tbe  State  for  the  protection  S  the  ^bllc  .^^"  **"?«  ma.su res  which  are  Inteided  for 

hralth.      If  every  hotel-keeper,  railr^  or  ^«curlty  of  the  citizen  are  condition*  pre- 

mining  corporation,    or  contractor,    in  Min.  '»^°'  ***  »  '2S™'^'°°«  ™  u   «      *,        ., 

tieaotar  fnmlshing  subsistence  to  large  num.  Torrq-  t  MiUbmf  W  Kck-  " :  £^'>^ 

SSirf  per«,ns.  ^d  every  private  f^ily  in  \u^%l9'it,tf^'-ltl!^il6^^«i: 

tbMt  State,  that  Is  so  disposed,  can.  without  ^"en,  117 ;  .ditaH  v.  flwram  180  Mass.  IM; 

Violating  this  Statute,  bring  Into  the  State  "^f*^,  '-x^^'o-^  i"*"'    ^A?i,*^S*S?  '■ 

trom  otSer  States  and   use*  for  their  own  ^  11^  ?5^-  J?"  V.^T'Jl^'"-  ^J^?'*^' 

jnirpoees,  fresh  beef,  veal,  muttou,  lamb  and  078;  OtoM  v.  Oould,  1  Met.   888;  Jafy  v. 

Dork,  taken  from  animals  slaughtered  outside  ~~ 

irf    Minnesota  which  may  not  have  been  In-  iiCfn.-Whtn  habtat  eorjmtmavimu,  aiidviien 

Bpected   at   all,    or  not   within   twenty.four  ^'  t'±^*S^^.'f^'^t^.'^^!°^^J^J,'i!^ 

ES^fore  being  slaughtered,  what  bewmes  "«•«  »*  *l2?*ed  *nto>  wrtt  <y.   flee  «.«.  to  nnltod 
of  tbe  argument,  pressed  with  so  much  ( 


Ststa  requires  that  they  be  protected  against      ,.„„,_»™,__,„,„  _,_,,  ~ 
the  nae  of  meats  from  animals  not  Inspected    to  Luther  v.  Bonlea,  Ui  HL 
1MD.S. 
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Laws,  109  Mass.  897;  Morgan  t.  Chirley,  142 
Mass.  109 ;  WiUis  v.  Haieard,  7  Allen,  267. 

The  magistrate's  record  shows  that  the  ex- 
amination of  a  poor  debtor  was  not  completed. 

Morgan  v.  Cfurley,  142  Mass.  108;  Lothrop 
V.  Bailey,  14  Allen,  614;  Lane  y.  Holman, 
145  Mass.  221 ;  Longley  y.  Cleavland,  183  Mass. 
256 ;  Davis  v.  Putnam,  5  Gray,  821 ;  Bruce  y. 
Keogh,  7  Gush.  587 ;  McCaig's  Case,  187  Mass. 
470 ;  Fletcher  v.  Bartlett,  10  Gray,  491 ;  Lock- 
head  y.  Jones,  187  Mass.  27. 

Appeal  does  not  carry  up  the  whole  case, 
but  only  the  finding  upon  charge  of  fraud. 

Fletcher  y.  Bartlett,  10  Gray,  491. 

The  certificates  of  a  magistrate  affixed  to 
an  execution  are  no  part  of  the  record,  and 
are  not  eyidence  of  the  recitals  contained  in 
them. 

Ymtng  y.  Oapen,  7  Met.  289 ;  Hobbs  v.  Fogg, 
A  Gray,  254 ;  Baker  y.  Moffat,  7  Oush.  260 ; 
JByde  y.  MaUey,  121  Mass.  888. 

The  supreme  court  will,  by  writ  of  habeas 
corpus  and  certiorari,  look  into  the  record  so 
far  as  to  ascertain  whether  the  prisoner  is 
held  without  authority  of  law,  and,  if  found 
to  be  so,  will  discharge  the  prisoner. 

Ex  parte  Lange,  85  U.  8.  18  Wall.  168  (21 : 
872)  ;  Ex  parU  Terger,  75  U.  8.  8  Wall.  85 
(19 :  882)  ;  Blake*s  Case,  106  Mass.  501 ;  Com- 
monwealth  y.  Moore,  19  Pick.  841 ;  Btons  y. 
Ca/rter,  18  Gray,  575 ;  Morgan  v.  Curley,  142 
Mass.  107 ;  Lane  y.  Holman,  145  Mass.  221 ; 
Pub.  8tat.  Mass.  §  844,  chap.  162. 

Messrs.  Edwara  W.  Hutchins  and  Hen- 
ry Wheeler  for  appellee. 

Mr.  Justice  Blatchford  deliyered  the 
opinion  of  the  court: 

This  is  an  appeal  by  William  J.  8teyens 
from  an  order  of  the  Circuit  Court  of  the 
'4601  United  States  for  the  District  of  Massachu- 
setts, refusing  to  discharge  him  from  custody 
on  a  writ  of  habeas  corpus.  The  following 
are  the  material  facts :  William  G.  Fuller 
haying  recovered  a  judgment  against  Ste- 
yens,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  for 
$18,000,  an  execution  was  issued  thereon  to 
tiie  marshal,  which  commanded  him,  if  he 
could  find  no  property  belonging  to  Stevens, 
to  take  his  body  and  commit  him  to  jail. 
Accompanying  that  execution  was  an  amda- 
yit  made  by  Fuller,  that  the  judgment  in 
question  amounted  to  $20,  exclusive  of  costs, 
and  that  $20  remained  uncollected,  and  Uiat 
he  believed,  and  had  good  reason  to  believe, 
that  Stevens  had  property  not  exempt  from 
execution,  which  ne  did  not  intend  to  apply 
to  the  payment  of  the  judgment  claim,  and 
that  he  intended  to  leave  the  State  and  Dis- 
trict of  Massachusetts.  Thereupon,  a  com- 
missioner of  the  circuit  court  certified  that, 
after  due  hearing,  he  was  satisfied  that  there 
was  reasonable  cause  to  believe  that  the 
charge  made  in  the  aflBdavit  was  true,  and 
that,  satisfactory  cause  having  been  shown, 
he  thereby  authorized  the  arrest  of  Stevens, 
if  his  arrest  was  authorized  by  law,  to  be 
made  after  sunset.  Stevens  was  arrested  and 
brought  before  Henry  L.  Hallett,  a  United 
States  commissioner  for  the  District  of  Massa- 
chusetts, who  interrogated  him,  and  he  de- 
clared that  he  did  not  desire  to  take  any 
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oath,  or  to  recognize,  or  to  give  bail  for  hit 
appearance  at  an]^  time,  and  he  failed  to  rec- 
o^ize  or  give  bail.    Thereafter,  the  commis- 
sioner gave  notice  to  Fuller  that  Stevens  de- 
sired to  take  the  oath  for  the  relief  of  poor 
debtors,  at  a  time  specified  and  appointed, 
at  the  office  of  the  commissioner.     Stevens 
then  gave  a  recognizance  for  his  appearanoo 
at  such  time  and  place,  to  be  examined.    He 
duly  appeared  and  submitted  to  be  examined, 
protesting  that  the  commissioner  was   nol 
authoriz<3  by  law  to  order  him  to  be  exam- 
ined touching  his  property,  and  stating  that 
he  did  not  waive  any  informalities  in  his  ar- 
rest or  in  any  of  the  other  proceedings.     His 
examination  was  begun  and  continued  for 
some  time.    In  the  course  of  it,  he  offered 
evidence  from  the  Court  of  Insolvency  for  the 
County  of  Suffolk,  in  the  district,  that  pro- 
ceedings in  insolvency  had  been  begun  by 
him  and  were    then  pending.    Thereupon, 
Fuller  filed  with  the  commissioner  charges  14 
of  fraud  against  Stevens,  alleging  that  Ste- 
yens,  since  he  had  contracted  the  debt  for 
which  the  judgment  was  rendered,  had  fraud- 
ulently conveyed,  concealed  or  otherwise  dis- 
posed of  some  part  of  his  estate,  with  a  de- 
sign to  secure  tne  same  to  his  own  use  and  to 
defraud   his  creditors,    and   specifying  the 
particulars  of  seven  different  conveyances  of 
land,  and  a  mortage  of  land,  and  three  pay- 
ments of  money  by  him  with  such  design. 
The  examination  of  Stevens  as  a  poor  debtor 
was  suspended  by  the  commissioner,  and  a 
hearing  was  had  before  him  on  such  charges 
of  fraud.     Stevens  put  in  a  plea  of  want  of 
jurisdiction  as  to  such  charges,  on  the  ground  [* 
that  all  the  transfers  of  property  but  one 
were  made  by  him  in  the  State   of   New 
Hampshire,  and  while  he  was  an  inhabitant  [J 
thereof,  and  not  within  the  jurisdiction  of 
Massachusetts  or  of  any  court  or  magistrate  ^ 
therein ;  and  that,  at  the  time  of  the  filing  ■ 
of  such  charges,  he  had  been  adjudged  an  in- 
solvent debtor  under  the  laws  of  Massachu-  ^ 
setts,  by  the  Judge  of  the  Court  of  Insolvency 
for  Suffolk  Cfounty,  and  all  of  his  right,  title 
and  interest  in  the  property  mentioned  in  the 
charges  of  fraud  had  become  vested  in  said 
court  of  insolvency.    At  the  same  time,  he 
filed  with  the  commissioner  a  motion  to  quash 
the  charges,  on  the  ground  that  it  appeared 
therefrom  that  the  property  alleg^  was  oon- 
veyed  by  him  while  he  was  a  resident  in  and 
a  citizen  of  New  Hampshire,  and  was  con- 
veyed by  him  in  New  Hampshire,  and  not- 
within  the  jurisdiction  of  the  courts  of  Mas- 
sachusetts, or  of  the  commissioner,  or  of  th^ 
Circuit  Court  of  the  United  States  for  the» 
District  of  Massachusetts,  and  that  he  oouldL 
not  be  tried  by  such  commissioner,  or  sen^ 
tenced  by  him  thereon,  if  found  guilty ;  vA 
also  because  all  of  the  charges  were  vaguSp 
and  did  not,  with  sufficient  certainty,  set  fortlB 
any  fraudulent  transfer  of  any  property  be- 
longing to  him.     Afterwards,  an  assignment 
in  insolvency  of  the  estate,  real  and  persooal, 
of  Stevens,  was  made  by  the  jud^  of  tbs 
court  of  insolvency,  to  duly  appointed  as- 
signees.    After  the  close  of   the  testimony 
before  the  commissioner  on  the  charges  of 
fraud,  and  before  his  decision  thereon  wm 
rendered,  Stevens  requested  that  his  examia* 
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ation  as  a  poor  debtor  be  again  taken  up,  and 
he  be  allowed  to  offer  evidence  of  his  re- 
leases and  conveyance  to  his  assignees  in  in- 
solvency, at  their  reouest,  of  all  his  title  to 
the  estates  so  chargea  to  have  been  fraudu- 
lently convey^  by  him ;  and  requested  also 
that  ne  be  aUowed  to  complete  his  own  ex- 
amination as  a  poor  debtor ;  which  requests 
were  refused  by  the  commissioner. 

On  the  25th  of  January,  1890,  the  commis- 
sioner gave  his  decision  on  the  charges  of 
fraud,  sustaining  them  and  finding  Stevens 
guilty  thereof,  and  sentencing  him  to  be  im- 
prisoned for  six  months  in  the  Jail  at  Boston. 
Stevens  appealed  from  that  decision  to  the 
Oircuit  Court  of  the  United  States  for  the 
X>iBtrict  of  Massachusetts,  and  gave  a  recog- 
nizance  with  sureties.    Thereafter,   but  on 
^lie  same  day,  and  before  any  other  or  further 
-^rder  or  act  of  the  commissioner,  and  before 
WLnj  finding  made  on  the  charge  in  the  affi- 
<flaTit  whidi  accompanied  the  execution  as  to 
'property,  Stevens  again  requested  that  his 
examination  as  a  poor  debtor,  so  suspended, 
taken  up,  and  he  be  permitted  to  offer 
sTidence  of  the  releases  ana  conveyance  above 
mentioned,  and  also  to  complete  his  own  ex- 
«unination  as  a  poor  debtor.     Both  of  such 
x-equests  were  refused  by  the  commissioner, 
^uid    the   examination  of  Stevens  as  a  poor 
c^ebtor  was  not  completed.     No  other  witness 
'^han  Stevens  was  offered  during  his  examina- 
tion as  a  poor  debtor,  and  no  other  evidence 
except  such  assignment  in  insolvency  was  of- 
Iferea  thereon,  except  that  partly  given  by 
^im.     His  examination  was  not  read  to  him 
And  corrected,  and  he  did  not  si^  or  swear  to 
it.     On  the  same  day  the  commissioner  made 
m  certificate  that  it  appeared  that  Stevens 
^has  property  and  estate  to  the  amount  of 
twenty  dollars,  besides  the  estate,  goods  and 
chattels  which  are  by  law  exempt  from  being 
taken  on  execution  r  snd  that,  after  due  ex- 
amination of  him,  the  commissioner  refused 
to  administer  to  him  the  oath  for  the  relief 
of   poor   debtors.     Thereupon   Stevens  was 
taken  into  custody  by  the  marshal  of  the  dis- 
trict, under  the  execution,  and  lodged  in  the 
Suffolk  County  jail,  where  he  was  detained. 
On  the  foregoing  facts,  Stevens,  on  the  28th 
-of  January,  1890,  obtained  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Massachusetts  a  writ  of  habeas  corpus, 
returnable   in  that  court.     At  the  hearing 
thereon  evidence  was    introduced   by    both 
Parties  as  to  what  took  place  at  the  hearing 
hefore  the  commissioner  on  the  25th  of  Janu- 
^,  1890,  and  the  commissioner  himself  was 
Examined  as  a  witness.    The  circuit  court 
Ordered  that  the  writ  of  habeas  corpus  be 
-discharged  and  that  Stevens  be  remanded  to 
the  custody  of  the  marshal.    To  review  that 
Order  Stevens  has  taken  an  appeal   to  this 
■Ocmrt. 

The  circuit  court  stated  its  decisions  and 
the  grounds  thereof  in  these  words :    **  The 
«cmrt  decided  that,   although  no  formal  re- 
t^uest  appeared  to  have  been  made  by  either 
iMurty  before  the  commissioner  that  the  ex- 
amination of  the  debtor  should  be  in  writing, 
yet,  as  it  was  in  fact  taken  in  writing,  and 
this  mode  of  proceeding  was  adopted  with 
the  assent  of  both  parties,  this  was  equivalent 
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to  a  previous  formal  request  that  it  should 
be  so  taken ;  that,  as  the  examination  was 
not  signed  and  sworn  to  by  the  debtor,  as 
required  by  the  statute,  ana  no  opportunity 
was  given  him  to  sign  and  swear  to  it,  and 
he  never  refused  to  do  so,  Uie  examination 
was  imperfect  and  incomplete,  and  had  not 
reached  a  stage  to  Justify  the  commissioner 
in  assuming  to  pass  upon  the  question 
whether  the  debtor  was  entitled  to  be  admitted 
to  take  the  oath  for  the  relief  of  poor  debtors ; 
that  the  commissioner's  certificate  annexed 
to  the  execution  was  therefore  premature  and 
irregular;  that  this  irregularity  did  not, 
however,  have  the  effect  to  render  all  the  r^« 
proceedings  before  him  absolutely  void,  so  *- 
as  to  authorize  the  oourt  to  direct  the  dis- 
charge of  the  debtor  from  custod;^  upon  this 
writ,  and  thus  deprive  the  creditor  of  his 
right  to  hold  the  body  of  the  debtor  for  his 
debt ;  but  that  the  debtor's  remedy  was  rather 
by  application  to  the  court  to  set  aside  the 
certificate  as  irregular,  and  to  direct  that  he 
might  go  at  large  under  his  old  recognizance, 
or  upon  a  new  recognizance,  and  that  the 
examination  might  proceed  before  the  com- 
missioner, and,  when  completed,  a  new  ad- 
judication  be  made  by  him." 

We  are  of  opinion  that  the  order  of  the 
circuit  court  must  be  affirmed.  The  matters 
alleged  before  that  court  against  the  action 
of  the  commissioner  did  not  go  to  the  ques- 
tion of  his  jurisdiction,  so  as  to  make  such 
action  reviewable  on  habeas  corpus  by  the 
circuit  court.  He  had  Jurisdiction  oi  the 
subject  matter  and  of  the  person  of  Stevens, 
under  the  proceedings  instituted  in  conformi- 
ty with  the  statutes  of  Massachusetts.  The  ob- 
jections taken  on  the  part  of  Stevens,  at  the 
hearing  before  the  commissioner,  and  also 
urged  here,  to  the  proceedings  before  the 
commissioner,  all  of  them  went  only  to  al- 
leged errors  and  irre^larities  in  those  pro- 
ceedings, which  could  not  be  reviewed  by 
the  circuit  court  on  a  writ  of  habeas  corpus, 
and  cannot  be  taken  cognizance  of  by  this 
court  on  this  appeal. 

It  was  proper  for  the  circuit  court  to  admit 
in  evidence  the  poor  debtor  examination  be- 
fore the  commissioner,  and  the  evidence 
offered  before  him  on  the  charges  of  fraud. 

It  is  conceded  in  the  brief  of  the  counsel 
for  Stevens  that  the  proper  affidavit  was  made 
and  the  proper  certificate  of  the  commissioner 
was  annexea  to  the  execution  authorizing  the 
arrest.  The  points  urged  before  the  circuit 
court  and  ur^cd  here,  that  Stevens  was  en- 
titled to  have  nis  examination  as  a  poor  debtor 
read  over  to  him,  and  to  have  it  corrected, 
and  to  sign  and  swear  to  it,  and  the  other 
points  raised  by  him  as  to  the  proceedings 
before  the  commissioner,  are  mere  questions 
of  irregularitv,  not  reviewable  by  the  cir- 
cuit court  on  habeas  corpus,  or  by  this  court 
on  this  appeal. 

This  rule  is  well  established  in  cases  of 
original  writs  of  habeas  corpus  issued  by  [471 
this  court.  Ex  parU  Park9,  98  U.  S.  18  [28 : 
787] ;  Es  parU  Beed,  100  U.  S.  18,  28  [25 : 
588,  589]  ;  Ex  parte  Siebdd,  100  U.  S.  871, 
875  [25 :  717,  718]  ;  Ex  parte  CarU,  106  U.  S. 
521  [27 :  288] ;  Ex  parte  WiUon,  114  U.  S.  417, 
421  [29:  89,  90]. 
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The  fame  doctrine  applies  to  the  circuit 
court  in  the  present  case  in  its  review  on 
habeas  corpus  of  the  proceedings  before  the 
commissioner;  and  it  has  been  applied  hj 
this  court  on  appeals  to  it  from  inferior  courts 
in  habeas  corpus  proceedings.  Benson  y.  Me- 
Mohan,   127  U.   8.   467,   461,  462  [82 :  234, 


286]  ;  B$  Cay,  127  U.  8.  781,  768.  759  [82 : 
274.  280,  2811 ;  Be  NieUen,  181  U.  S.  176, 
182,  184  [88 :  118,  1201 ;  Be  Savin,  181  U.  8. 


267,  279188:  150.  164] ;  Be  Cuddy,  181  U.  8. 
280,  286  [£^ :  164,  1561.  The  case  of  Be  Savin, 
mipra,  was  an  appeal  from  an  order  of  a  cir- 
cuit court  of  the  United  States  dismissing  a 
petition  for  a  writ  of  habeas  corpus,  where 
the  party  had  bc«n  imprisoned  for  contempt 
of  court  by  a  district  court  of  the  United 
States.  This  court  said,  speaking  by  Mr, 
JuUiee  Harlan:  "Our  conclusion  is  that  the 
district  court  had  Jurisdiction  of  the  sublect 
matter  and  of  the  person,  and  that  irregular- 
ities, if  any,  occurring  in  the  mere  conduct 
of  the  case,  do  not  affect  the  validity  of  its 
final  Older.  Its  Judgment,  so  far  as  it  in- 
volved mere  errors,  cannot  be  reviewed  in 
this  collateral  proceeding,  and  must  be 
affirmed." 

These  views  are  conclusive  to  show  that 
the  order  cf  the  Circuit  Court  muet  be  afflnned, 
and  iiii  90  ordered. 


una  OTEIZA  y  CORTES,  Appt., 

JOHN  W.  JAC0BU8  bt  au 
<8ee8.  G.  Be  LuU  ^^I^JL^^^^^^^^  Reporter's  ad. 

Babecu  eorptte-^extent  of  power  qf  review^ Act 
^Auguet  3,  188S. 

L   Awrltof  habeas  oorpus  in  a  ease  of  extradition 
oannot  perform  the  offloe  of  a  writ  of  error. 


SL  If  the  oommiasioner  has  jurisdiotSon  of  the  sab- 
Jeot  matter  and  of  the  person  of  the  accused,  and 
the  offense  charged  is  within  the  temii  of  a  treaty 
of  extradition,  and  the  oommiSBioner,  in  arrlTinff* 
at  a  decision  to  bold  the  accused,  has  before  him 
competent  iefl:al  evidence  on  which  to  exercise 
his  judgment  as  to  whether  the  facts  are  sufficient 
to  eetablish  the  orlminaUty  of  the  accused  for  the 
purposes  of  extradition,  such  decision  of  the  com- 
misBloner  cannot  be  reviewed  by  a  circuit  court 
or  by  this  court,  on  habeas  corpus,  either  origin 
nally  or  by  appeaL 

8.  Bection  6  of  the  Act  of  August  ft,  188S,  applies 
only  to  papers,  or  copies  thereof,  which  are  of- 
fered in  evidence  by  the  prosecution  to  establish 
thp  criminality  of  the  person  apprehended,  and 
does  not  apply  to  documents  or  depositions  of* 
fered  on  the  pert  of  the  accused. 

[No.  1631.1 

Argued  May  tO,  2890.     Decided  May  tS,  1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  8tates  for  the  8outhL>m  Dis- 
trict of  New  York  refusing  to  dischar^  th» 
appellant  on  habeas  corpus  from  a  commitment 
by  the  commissioner  by  which  he  was  held 
until  a  warrant  for  his  surrender  to  the  SpanisU 
authorities  should  issue,  on  his  extradition  un- 
der the  Treaty  between  the  United  8tate8  and 
Spain.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  S.  Philllps»  for  appellant: 

No  bonds  or  coupons  can  be  public  fund  a 
unless  they  are  executed  and  issued  in  accord- 
ance with  law. 

FeopLe  y.  Loomie,  4  Denio,  880;  Bork  y.  Pe^ 
pU,  91  N.  Y.  17. 

Embezzlement  can  only  be  committed  by  a 
person  who  has  been  intrusted  with  the  prop- 
erty. 

2  Bishop,  Crim.  Law,  §§  852,  anS. 

The  complaint  is  jurisdictional,  and  the  com- 
missioner had  no  power  to  commit  for  any  of- 
fense not  specifically  charged  therein. 

Spear,  Extradition,  79,  80, 249,  260;  Re  Hen- 
rich,  5  Blatcbf .  414;  Be  Dugau,  2  Low.  867;  Be 


NOTB.— TFhen  haheaa  eorpue  may  iMtie,  and  when 
nd:  and  from  what  eourte^  and  by  what  judoee;  what 
maybeinquired  into  by  writ  of.  See  nou  to  United 
States  V.  Hamilton,  1: 48a 

What  Questlont  may  be  eoneidered  on  habeae  ear- 
Snis.   See  noU  to  Ex  parte  OarU,  t7: 288. 

Am  to  euapeneUm  of  writ  of  habeae  corpue,  see  note 
to  Lather  v.  Borden,  IS:  68L 

Babeae  eorpue^when  ntttainabU  and  what  queatione 
reviewahle;  extradition. 

A  party  conyloted  by  a  court  having  jurisdiction 
of  his  person  and  of  the  offense  cannot  be  dis- 
oharged  on  habeas  corpus  because  of  errors  of  Uiw 
committed  by  the  trial  oourt.  Ex  parts  Lehmkuhl, 
nCal.68. 

Neither  irregularities  nor  errors,  so  far  as  they 
were  within  the  jurisdiction  of  the  court  commit- 
ting a  person  to  custody,  can  be  inquired  into  upon 
habeas  corpus.  Sennott*s  Case,  6  New  Bng.  Rep. 
lOS,  14S  Mass.  480. 

Habeas  corpus  cannot  be  used  as  a  writ  of  error. 
WUlis  V.  Bayles,  S  West.  Rep.  749. 106  Ind.  368:  Bute 
V.  Neel,  48  Ark.  288;  Bix  parte  Boennlnghausen,  8 
West  Bep.  414, 21  Mo.  App.  867. 

This  oourt  will  not  issue  a  writ  of  habeas  corpus, 
even  if  it  has  the  power,  where  it  may  as  well  be 
done  in  the  proper  circuit  oourt.  Ex  paiU  Mirzan, 
iiOU.&68A(n:8ia». 


That  a  prisoner  has  been  twice  refused  his  dis- 
charge on  hat)ABS  corpus  does  not  prevent  a  subse- 
quent application  for  the  same  writ.  Selz  v.  Pres- 
burgor,  6  Cent.  Rep.  840,  49  N.  J.  L.  806. 

It  is  not  the  function  of  a  writ  of  habeas  corpus 
to  bring  in  review  any  irregularity  or  mere  error 
of  procedure  committed  by  a  judicial  tribunal  hav- 
ing jurisdiction  of  the  cause  and  the  person.  Pow- 
ell V.  Dayton,  S.  &  O.  R.  R.  Co.  16  Or.  88, 6  Am.  8u 
Rep.  251;  Re  Savin,  181  U.  S.  867  (83:lfi0). 

Although  the  writ  of  habeas  corpus  does  not  lie 
for  the  determination  of  mere  errors  where  a  con* 
viction  has  been  had  and  the  commitment  there- 
under  Is  in  due  form,  yet  if  the  court  had  no  juris- 
diction of  the  offense  charged,  or  if  tt  appears  by 
the  record  that  the  prisoner  was  tried  and  sentenced 
for  the  commission  of  an  act  which  under  the  law 
constitutes  no  crime,  the  judgment  is  void,  and  the 
prisoner  should  be  discharged.  Ex  parte  Mirande, 
78 CaL  365;  Ex  parte  Coy,  127  U.  S.  781  (82:274):  As 
Kowalaky,  73  CaL  120;  Its  Nielsen,  131  U.  S.  176  (83: 
118). 

A  party  is  entitled  to  a  habeas  corpus,  not  merely 
where  the  court  is  without  Jurisdiction  of  the  cause, 
but  where  It  has  no  constitutional  authority  or 
power  to  condemn  the  prisoner.  Re  Nielsen,  131 U* 
S.  176  (88: 118). 

Habeas  corpus  is  the  proper  remedy  where  the 
district  court  has  erroneously  refused  to  discharge 
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FareM,  7  Blatchf.  48;  Rs  Lane,  6  Fed.  Bep.  84; 
Be  Van  Eaten,  4  DiU.  412. 
Mr,  Emmet  R.  Olcott*  for  appellees: 
The  complaint  and  warrant  fully  apprised 
the  prisoner  of  the  charge,  and  the  evidence 
f aUv  supports  it 

Be  Benrieh,  6  Blatchf.  414;  Be  Maed<mneU, 
11  Bktchf.  H  97, 98;  220  Faree,  7  Blatchf.  847; 
Be  Herree,  88  Fed.  Bep.  165;  Be  Wadge,  15  Fed. 
Rep.  865;  BeM(m  y.  McMahon,  127  U.  8.  468 
(82: 286). 

In  New  York,  what  was  formerly  embezzle- 
ment has  become  larceny. 

People  V.  Dumar,  106  N.  Y.  608;  PeopU  ▼. 
JPModc,  51  Hun,  615. 

The  takine  and  appropriating  of  the  coupons, 
although  unusued,  was  a  criminal  malversation 
of  pabTic  funds. 

People  ▼.  WiU^,  8  Hill.  194;  Bex  ▼.  Clarke,  2 
lL.each,  Or.  Cas.  1086;  Bex  ▼.  Yyu,  Moody,  Cr. 
Oaa.  218;  Beg.  y.  MorrU,  9  Car.  &  P.  847;  Bex 
^.  CMpehaee,  2  Leach,  Cr.  Cas.  699:  People  t. 
.Fheljpe,  49  How.  Pr.  487,  72  N.  Y.  834;  State  y. 
'WaUon,  62  Me.  106;  BorkY.  People,  91  N.  Y.  6; 
O^m.  T.  Band,  7  Met.  476;  Aytre  y,  Laxerenee, 
^      N.  Y.  192. 

There  is  a  distinction  between  embezzlement 
.  criminal  malversation  of  public  funds  or 
Topertyon  the  part  of  a  public  officer  and  lar- 
DY  or  embezzlement  of  a  private  individual. 
StaU  V.  Walton,  62  m.  106;  Bex  v.  Barrett, 
€^  Car.  &  P.  124;  Neale  v.  Overeeers  qf  the  Boor, 
S  Watts,  588;  8taU  v.  Ifaberry,  8  Strob.  L.  144: 
J^ate  T.  Gamier,  75  N.  C.  442;  State  y.  Long,  76 
:ii.  C.  264;  Kitton  v.  Fag,  10  Mod.  288-290;  Fin^ 
^^nberryY.6taU,KmBS.28Q;JtitateY.  Qoe$,Q9 
~       22. 

Nothing  is  required  to  warrant  extradition 

xcept  that  there  be  sufficient  evidence  of  the 

act  of  the  crime,  and  enough  to  hold  accused 

or  triaL 

Be  Farei,  7  Blatchf.  846;  Beneon  v.  MeMahon, 

87  U.  8. 468  (82: 286);  Be  Wadge,  15  Fed.  Bep. 

A:  Be  Serree,  88  Fed.  Bep.  165. 

The  Judges  will  not  discharge  the  prisoner  if 

was  I^gal  and  competent  evidence  of  facts 


before  the  commissioner  for  him  to  consider  in 
making  up  his  decision  as  to  criminality,  nor 
because  there  was  an  error  committed  by  hin^ 
in  the  reception  of  evidejice. 

BeStupp,  11  Blatchf.  124, 12  Blatchf.  501; 
BeFaree.  7  Blatchf.  845;  Be  MacdonneU  11 
Blatchf.  170;  Be  parte  QeieOer.i.  Fed.  Bep.  188;. 
220  Doig,  Id.  193;  Be  Fowler,  Id.  803;  Be  Wei- 
gand,  14  Blatchf.  870;  Be  Vandervelpen,  Id.  187: 
Be  WM,  15  Blatchf.  884. 

Mr,  Justice  Blatehford  del  i vered  the  opin-     [8J 
ion  of  the  court: 

By  section  12  of  article  IL  of  the  Conven- 
tion between  the  United  States  and  the  Einff  • 
dom  of  Spain,  for  the  extradition  of  criou- 
nals,  concluded  January  6,  1877,  and  pro* 
claimed  February  21,  1877  (19  Stat.  650) ,  it 
was  provided  that  persons  should  be  deliv* 
ered  up  according  to  the  provisions  of  the 
Convention,  who  should  have  been  charged 
with,  or  convicted  of,  any  of  the  following 
crimes:  ''12.  The  embezzlement  of  public 
funds,  committed  within  the  Jurisdiction  of 
one  or  the  other  party,  by  public  officers  or 
depositaries. " 

By  a  supplemental  Convention  between 
the  United  States  and  the  Kingdom  of  Spain, 
concerning  extradition,  concluded  August 
7,  1882,  and  proclaimed  April  19,  1883  (22 
Stat.  991) ,  section  12  of  article  II.  of  the  Con- 
vention of  Januarv  5,  1877,  was  amended  to 
read  as  follows :  *'^12.  The  embezzlement  or 
criminal  malversation  of  public  funds,  com- 
mitted within  the  Jurisdiction  of  one  or  the 
other  party,  by  public  officers  or  deposi- 
taries. 

On  the  2d  of  January,  1890,  Miguel 
Suarez  Guanes,  the  consul-general  of  Spain 
at  the  City  of  NewYork.  duly  recognized 
as  such  by  uie  President  of  the  United  States, 
filed  a  complaint,  on  his  own  oaUi,  before 
Samuel  H.  Ljman,  a  duLv  authorized  United 
States  commissioner  for  tne  Southern  District 
of  New  York,  charging  that  one  Luis  Oteiza  j 
Cortes,  the  secretary  or  clerk  of  the  Bureaik 


^K  penon  In  prison  under  Indictment  or  Informa- 
"^ton,  where  he  has  not  been  brought  to  trial  within 
"iSbe  time  presoribed  by  statute.   Ae  McMioken,  80 

Writs  of  habeas  corpus  may  be  used  to  ol>taln  the 

discharge  of  one  imprisoned  under  the  order  of  a 

^«oiirt  of  the  United  States  which  does  not  posBeas 

jnrifldictlon  of  the  penon  or  of  the  subject  matter. 

BeT^rry,  128  U.  8. 289  (88: 406). 

Whether  the  facts  Justlfled  punishment  as  fbr 
contempt  for  acts  In  the  presence  of  the  court  can- 
not be  Inquired  into  on  a  writ  of  habeas  corpus  to 
release  a  person  imprisoned  by  such  court  for  oon- 
ttmpL  JBx  parts  Ah  Men,  77  GaL  108;  Be  Morris,  80 
Kan. »,  7  Am.  8t.  Bep.  512. 

A  defendant  Imprisoned  under  a  judgment  of  a 
court  of  sessions  which  Is  in  excess  of  that  which  it 
li  authorized  to  impose  under  N.  Y.  Code  Crim. 
Proc,  sees.  717,  718,  Is  detained  upon  an  invalid 
jndgmeot,  and  Is  entitled  to  a  disohargre  upon  ha- 
boM  corpus.  People  y.  Llscomb,  60  N.  Y.  660;  Peo- 
ple T.  Jacobs,  66  M.  Y.  10;  People  t.  Biseley,  88  Hun, 
aOL 

Where  the  sentence  was  Told,  but  the  conviction 
wts  valid,  the  prisoner  Is  not  entitled  to  a  dls- 
oharge  on  habeas  corpus.  People  v.  Gilbert,  06  N. 
T.  631;  People  V.  Boric,  Id.  188;  People  v.  Kelly,  07 
N.Y.  SUL 

18«  U.  «. 


The  test  of  the  prisoner's  right  to  relief  by  ha- 
beas corpus  Is  that  the  tribunal  should  be  compe* 
tent  by  reason  of  its  civil  or  criminal  jurisdiction 
to  render  the  judgment  by  virtue  of  which  the  im» 
prisonment  Is  inflicted.  People  v.  Walters,  16  Abb.. 
N.  C.  461;  People  v.  Kelly,  88  Hun,  586;  Re  Donohue^ 
1  Abb.  N.  C.  1;  Ctom.  v.  Lecky,  1  Watts,  66:  Peltier 
V.  Pennington,  14  N.  J.  L.  812. 

The  oourt  or  judge  cannot  on  habeas  corpus  de* 
termlne  whether  a  police  Justice  acted  upon  sufll* 
oient  evidence  in  committing  a  child  to  the  custody 
of  an  asylum  as  being  a  vagrant  or  beggar.  Be 
Stewart,  1  Abb.  N.  0.  210;  Be  Prime,  1  Barb.  840; 
Gray*B  Case,  11  Abb.  Pr.  60;  Bennac  v.  People,  4 
Barb.  81;  Oase  of  Williamson,  10  Abb.  Pr.  418;  Oase 
of  Twelve  Ck>mmitment8, 10  Abb.  Pr.  804;  People  T* 
Sisters  of  St.  Dominick,  84  Hun,  4S8. 

Upon  the  hearing  of  a  habeas  corpus,  obtained 
by  a  person  held  under  a  warrant  of  eztradlUon  as 
a  fugitive  from  justice,  the  only  questions  open  to 
inquiry  where  the  warrant  of  the  executive  Is  sufll- 
cient  on  its  face,  are  whether  the  relator  Is  the  per- 
son against  whom  the  warrant  is  Issued,  and 
whether  be  Is  as  a  matter  of  fact  a  fugitive  from 
justice  of  the  Strte  demanding  his  return.  People 
V.  Byrnes,  88  Hun,  00, 2  N.  Y.  Crim.  Bep.  806;  Be  Beg- 
gel,  U4  U.  8.  648  (20: 250);  People  v.  Warden  of  City 
Prison,  8  K.  Y.  Crim.  B^.  870l 
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of  Public  Debt  of  the  Island  of  Cuba  at  Ha- 
vana, and  an  officer  in  the  emplo3rment  of  the 
Kingdom  of  Spain,  at  Havana,  hod  charge 
of  the  public  funds  and  moneys  belonging 
to  the  Kingdom  of  Spain,  namelv,  the  Bureau 
of  Public  Debt  of  the  Island  of  Cuba,  at  Ha- 
vana ;  that  in  December,  1889,  the  said  Luis 
Oteizay  Cortes  (who  will  hereinafter  be 
called  Oteiza)  at  Havana,  and  within  the  ju- 
risdiction of  the  Kingdom  of  Spain,  in  the 
course  of  his  said  employment,  had  in  his 
possession,  as  such  clerk  or  secretary,  a  large 
amount  of  public  bonds  or  certificates  of  in- 
debtedness of  the  Kingdom  of  Spain,  belong- 
ing to  the  public  debt  of  the  Island  of  Cuba, 
and  being  a  part  of  the  public  funds  of  the 
Kingdom  of  Spain ;  and  that  Oteiza,  at  that 

332]  time,  at  Havana,  wrongfully  and  feloniously 
embezzled  bonds  or  certificates  of  indebted- 
ness belonging  to  the  said  public  debt  of  the 
Island  of  Cuba,  of  the  value  of  $190,000, 
and  converted  the  same  to  his  own  use,  and 
also  the  coupons  of  other  government  bonds, 
of  the  value  of  $500,000,  and  the  stub-books 
thereof.  The  complainant  therefore  charged 
Oteiza  with  the  crime  of  embezzlement  of 
bonds  or  certificates  of  indebtedness  of  the 
said  public  debt  of  the  Island  of  Cuba,  com- 
mitted at  Havana,  and  further  stated  that  Otei- 
za had  fled  to  the  United  States,  and  that  crim- 
inal proceedings  had  been  begun  in  Havana 
against  him  for  such  embezzlement,  and  asked 
for  a  warrant  for  his  apprehension  under  the 
«v)ove-named  two  Conventions,  that  evidence 
of  his  criminality  might  be  heard  by  the 
•commissioner,  and  that  if,  on  the  hearing, 
the  evidence  should  be  deemed  sufllcicnt  to 
sustain  the  charge,  a  warrant  might  issue  for 
his  surrender.  In  the  course  of  the  proceed- 
ings before  the  commissioner,  this  complaint 
was  amended  by  adding  the  words  **  or  crim- 
inal malversation"  after  the  word  "embezzle- 
ment, "  wherever  it  ajlpeared  in  the  complaint. 
On  the  2d  of  January,  1890,  a  warrant 
was  issued  by  the  commissioner,  reciting  the 
complaint  and  stating  that  Oteiza  was  charged 
by  It  ''with  having  committed  the  crime  of 
embezzlement  or  criminal  malversation  of 
public  funds  within  the  jurisdiction  of  the 
Kingdom  of  Spain,"  and  that  such  crime 
was  enumerated  and  provided  for  by  the  two 
•Conventions  before  mentioned.  The  warrant 
*was  directed  to  the  marshal  or  any  deputy, 
«nd  conmianded  that  Oteiza  be  apprehended 
and  brought  before  the  commissioner,  in  oider 
that  the  evidence  of  his  criminality  might  be 
heard.  Oteiza  was  arrested,  and  evidence  in 
the  matter  on  both  sides  was  heard  by  the 
commissioner.  On  the  18th  of  March,  1890, 
the  commissioner  certified  that,  on  the  ex- 
amination and  the  hearings  which  had  been 
had,  he  deemed  the  evidence  sufficient  to  sus- 
tain the  charge,  and  that  he  committed  the 
accused  to  the  custody  of  the  marshal,  to  be 
held  until  a  warrant  for  his  surrender  should 
issue  according  to  the  stipulations  of  the 
Treaty,  or  he  £ould  be  otherwise  dealt  with 
according  to  law. 
On    the   14th  of  March,    1890,   a  writ  of 

333]  habeas  corpus,  to  bring  the  body  of  Oteiza 
before  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  di- 
rected to  John  W.  JaoobUB,  the  marshal  of 
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the  United  States  for  the  Southern  District  of 
New  York,  and  to  the  warden  of  the  Jail, 
and  a  writ  of  certiorari  to  the  commissioner, 
to  transmit  the  proceedings  to  the  said  circuit 
court,  were  allowed  by  Judge  Lacom*:e. 
These  writs  were  returnable  on  the  28th  of 
March,  1890.  The  case  was  heard  by  Jvdgt 
Lacombe  in  the  circuit  court,  and  on  the  18th 
of  April,  1890,  that  court  made  an  order  dis- 
charging the  writ  of  habeas  corpus.  Oteiza 
has  appealed   to  this  court. 

In  his  opinion  in  the  matter,  which  forms 
part  of  the  record.  Judge  Lacombe  arrives  at 
the  conclusion  that  either  the  coupons  al- 
leged to  have  been  abstracted  by  Oteiza  were 
public  funds,  or  that,  by  discharging  the 
functions  of  his  office  falsely  and  with  cor- 
rupt intent,  he  had  got  possession  of  certain 
moneys  which  where  public  funds,  paid  out 
by  the  Spanish  Bank  of  the  Island  of  Cuba, 
which  would  not  have  passed  from  the  pos- 
session of  that  bank  to  his  own  possession, 
except  as  a  consequence  of  his  official  action ; 
that  he  therefore  obtained  char^  of  such 
moneys  by  virtue  of  his  office  ana  thereupcm 
converted  them  to  his  own  use ;  that  his  acts 
were  therefore  within  the  terms  of  article  401 
of  the  Spanish  Penal  Code  of  Cuba,  which 
is  a  part  of  title  Vn.."Of  the  Crimes  of 
Public  Employes  in  the  Dischar^  of  Their 
Duties,"  and  of  chapter  10  therein,  entitled 
** Malversation  of  Public  Funds,"  and  reads 
as  follows :  **  Art.  401.  A  public  officer  who^ 
having  charge  of  public  effects  or  funds  b^ 
virtue  of  his  office,  takes  or  allows  others 
to  take  the  same,  shall  be  punished  as  fol- 
lows," etc.  ;  and  that  like  acts  are  made  pun- 
ishable by  section  5438  of  the  Revised  Statutes 
of  the  United  States,  and  by  section  185  of 
the  Penal  Code  of  New  York.  The  iudge 
also  refers  to  the  warrant  of  arrest  issued 
against  Oteiza  in  Cuba,  as  specifically  stat- 
ing the  offense  which  it  was  claimed  he  had 
committed.  From  that  warrant  it  appean 
that  the  complaint  against  Oteiza  in  Cuba 
was  for  having  committed  the  crime  of  "em- 
bezzlement of  public  funds"  as  a  public 
officer. 

We  are  of  the  opinion  that  the  order  of  the 
circuit  court,  refusing  to  discharge  Oteiza, 
must  be  affirmed.  A  writ  of  habeas  corpus 
in  a  case  of  extradition  cannot  perform  the 
office  of  a  writ  of  error.  If  the  conunissioner 
has  jurisdiction  of  the  subiect  matter  and  of 
the  person  of  the  accused,  and  the  offense 
charged  is  within  the  terms  of  a  treaty  of  ex- 
tradition, and  the  commissioner,  in  arriving 
at  a  decision  to  hold  the  accused,  has  before 
him  comj^tent  legal  evidence  on  which  to 
exercise  his  judgment  as  to  whether  the  facte 
are  sufficient  to  establish  the  criminality  of 
the  accused  for  the  purposes  of  extradition^ 
such  decision  of  the  commissioner  cannot  be 
reviewed  by  a  circuit  court  or  by  this  couit» 
on  habeas  corpus,  either  originally  or  l^ 
appeal. 

In  the  case  of  Ben$on  v.  McMahan,  127  XT. 
S.  467,  461,  463,  468  [82:  284,286],  which 
was  an  appeal  to  this  court  from  an  order  of 
a  circuit  court  of  the  United  States,  denying 
a  discharge  to  a  prisoner  on  a  writ  of  habeas 
corpus  issued  by  that  court  to  a  United  States 
marshal,    in  a  case  of  extraditioD.  where  a 
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Otbiza  t  Cobtbs  t.  Jacobui. 
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United  States  commissioner  had  held  the  ac- 
cused  by  a  final  commitment,   this   court, 
speaking  by  Mr,  Justice  Miller,  said:  ^Sey- 
era!  questions  in  regard  to  the  introduction 
of  evidence   which  were  raised  before  the 
commissioner,  some  of  them  concerning  the 
sufficiency  of  the  authentication  of  papers 
■and   depositions  taken  in  Mexico,  and  as  to 
the  testimony  of  persons  supposed  to  be  ex- 
pert  in  the  law  of  that  country  regarding 
tJie    subject,  are  found  in  the  record,  which 
'we   do  not  Uiink  require  notice  here.     The 
*iwTit  of  habeas  corpus,  directed  to  the  mar- 
shal of  the  ISouthern  District  of  New  York, 
4ioes  not  operate  as  a  writ  of  error.     .     .     . 
TThe   main  question  to  be  considered  upon 
such  a  writ  of  habeas  corpus  must  be.  Had 
'Cbe  commissioner  jurisdiction  to  hear  and  de- 
•cide  upon  the  complaint  made  by  the  Mexi- 
<am   consul  ?  and  also.   Was  there  sufficient 
legal  ^ound  for  his  action  in  committing 
^he  prisoner  to  await  the  requisition  of  the 
^dezican   authorities?    .    .     .    We    are   of 
opinion  that  the  proceeding  before  the  com- 
znissioner  is  not  to  be  regarded  as  in  the  nat- 
mire  of  a  final  trial,  by  which  the  prisoner 
«ould  be  convicted  or  acquitted  of  the  crime 
charged  against  him,  but  rather  of  the  charac- 
'ter  oi  those  preliminary  examinations,  which 
^ake  place  every  day  in  this  country,  before 
«n  examining  or  committing  magistrate,  for 
^e  purpose  of  determining  whether  a  case 
is  made  out  which  will  justify  the  holding 
of  the  accused,  either  by   imprisonment  or 
under  bail,  to  ultimately  answer  to  an  indict- 
ment or  other  proceeding  in  which  he  shall 
l)e  finally  tried  upon  the  charge  made  against 
him.    The  language  of  the  Ireaty  which  we 
have  cited,  above  quoted,  explicitly  provides 
that 'the  commission  of  the  crime  shall  be  so 
established  as  that  the  laws  of  the  country 
in  which  the  fugitive  or  the  person  so  accused 
shall  be  found  would  justify  his  or  her  ap- 
prehension and  commitment  for  trial,  if  tne 
crime  had  been  there  committed.  *    This  de- 
scribes the  proceedings  in  these  preliminary 
examinations  as  accurately  as  language  can 
well  do  it.    The  Act  of  Congress  conferring 
jurisdiction  upon  the  commissioner,  or  other 
examining  officer,  it  may  be  noted  in  this 
connection,  says  that  if  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the  pro- 
visions of    the  treaty,  he  uiall  certify  the 
^me,  together  with  a  copy  of  all  the  testi- 
tUonj,  and  issue  his  warrant  for  the  commit- 
Uient  of  the  person  so  charged.  ^   In  the  present 
"Case,  article  I.  of  the  Convention  of  January 
^»  1877,  provides  that  the  surrender  of  the  ac- 
cused "snail  take  place  only  upon  such  evi- 
dence of  criminality  as,  according  to  the  laws 
Of  the  place  where  the  fugitive  or  person  so 
^^biu'gea  shall  be  found,  would  Justify  his 
Apprehension  and  commitment  mr  trial,  if 
t£e  crime  or  offense  had  been  here  committed. " 
In  the  opinion  in  Benson  v.  McMahan,  supra, 
Xhe  court  proceeds :  **  We  are  not  sitting  in  this 
-t^nrt  on  the  trial  of  the  prisoner,  witn  power 
to  pronounce  him  guilty  and  punish  him,  or 
-declare  him  innocent  and  acquit  him.    We 
«re  now  engaged  simply  in  an  inquiry  as  to 
whether,  under  the  construction  of  the  Act 
of   Congress  and  the  Treaty  entered  into  be- 
tween this  country  and  Mexico,  there  was 
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legal  evidence  before  the  commissioner  to 
justify  him  in  exercising  his  power  to  com- 
mit the  person  accused  to  custody,  to  await 
the  requisition  of  the  Mexican  government.* 

Without  discussing  the  questions  raised  in 
the  present  case,  it  Is  sufficient  to  say  that 
we  concur  in  the  views  of  Judge  Lacombe. 

The  only  point  raised  on  behalf  of  Oteiza  [33t 
which  we  deem  it  important  to  notice  is  his 
offer  to  introduce  in  evidence  before  the 
commissioner,  on  his  own  part,  certificates 
made  by  public  officers  in  Cuba,  as  to  the 
existence  of  certain  facts,  and  also  certain 
copies  of  papers,  and  certain  ex  parte  deposi- 
tions in  writine  taken  in  Cuba  before  a  no- 
tary public ;  all  of  which  were  sought  to  be 
made  evidence  under  certificates  made  by  the 
consul-general  of  the  United  States  at  Havana, 
certifying  that  the  papers  were  properly  and 
legally  authenticated  so  as  to  entitle  them  to 
be  received  ^  in  the  tribunals  of  Cuba  as  evi- 
dence in  defense  of  a  charge  of  embezzle- 
ment, and  as  evidence  in  defense  of  said 
charge  upon  a  preliminair  hearing  before  a 
commiting  magistrate,  and  as  evidence  in  de- 
fense of  said  charge  in  an  extradition  pro- 
ceeding upon  a  hearing  before  a  competent 
magistrate,  and  especially  as  evidence  in  all 
the  cases  enumerated,  where  said  charge  of 
embezzlement  is  made  against  Don  Luis  de 
Oteiza  y  Cortes. " 

It  is  supposed  that  these  documents  were 
admissible  in  evidence  by  virtue  of  the  pro- 
visions of  section  6  of  the  Act  of  August  8, 
1882,  chap.  878  (22  Stat.  216),  which  reads  as 
follows :  "Sec.  5.  That  in  all  cases  where  any 
depositions,  warrants  or  other  papers,  or  copies 
thereof,  shall  be  offered  in  evidence  upon  the 
hearing  of  any  extradition  case  under  title 
sixty-six  of  the  Revised  Statutes  of  Uie 
United  States,  such  depositions,  warrants 
and  other  papers,  or  the  copies  thereof,  shall 
be  rcceivea  and  admitted  as  evidence  on  such 
hearing  for  all  the  purposes  of  such  hearing, 
if  they  shall  be  properly  and  legally  authen- 
ticated so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party 
shall  have  escaped ;  and  the  certificate  of  the 

Principal  diplomatic  or  consular  officer  of  the 
rnitea  States,  resident  in  such  foreign  coun- 
try, shall  be  proof  that  any  deposition,  war- 
rant or  other  paper,  or  copies  thereof,  so  of- 
fered, are  authenticated  in  the  manner  re- 
quired by  this  Act." 

We  are  of  opinion  that  section  5  of  the  Act 
of  August  8,  1882,  applies  only  to  papers,  or 
copies  thereof,  which  are  offered  in  evidence 
by  the  prosecution  to  establish  the  criminality 
of  the  person  apprehended ;  and  that  it  does 
not  apply  to  documents  or  depositions  offered  [331 
on  the  part  of  the  accused,  any  mure  than 
did  the  provisions  of  section  5271  of  the  Re- 
vised Statutes,  either  as  originally  enacted 
or  as  amended  by  the  Act  of  June  19,  1876, 
chap.  188  (19  Stat.  59} . 

This  view  was  held  by  Judge  Brown,  in 
the  District  Court  for  the  Southern  District 
of  New  York,  in  March,  1888,  in  Be  Wadge, 
15  Fed.  Rep.  864.  In  that  case,  the  com- 
missioner had  refused  to  adjourn  the  proceed- 
ings before  him  in  order  to  enable  the  accused 
to  procure  depositions  from  England,  to  es- 
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nS-UT                             Sdfbzu  Codbt  or  thi  Vxited  Btatkl  Oct.  twrnai, 

tablttb   BD   oiiM.     Jittto   Brown   conatdered  8.   The  landlord  H  not  prermwa  UTt>«*  »«It««' 

the  Act  of   Aufnist  8,    1882,    and   liold  that  friimliatltutln»iultnid»eliliiff  the  crop  for  th» 

while  it  WM  tl^  duty  of  the  coimnissioiier,  «>.t.-lthou«h thenet prooeediof  tbeoropiobl* 

nndM  section  8  of  th«t  Act.  to  take  nich  eri-  .  '^'^  V?  •^'''^^! "^^  Ti       *^'"^ 

denoB  of  oral  witoesee*  u  should  be  oflered  *-.J^'^^^"L'<*"^"*lJ<'I?"''5*'"?^'»^ 

^  the  ^^  the  B«tu«  did  not  appl,  t.  ^^S.Z'%:S:^To'^^'^'^^^'Z 

teetlraony  obtained  upon  commiMion    or  by  „„^  ,  ^^^,  ^^„,  ^  ,  neoe-ar,  part^  «»d  a 

deposition,    adding  that,    n>   far   as  he   wm  ,uit  a«alnet  the  landlord  alone  for  damage  for 

kware,  there  was  no  warrant,  according  to  the  nlzlnB  the  crop  for  rent  cannot  ba  maintained, 

law  or  the  practice  before  committing  magis-  mo.  92  I 

tratea  inthe  StaWof  NewYork,  forreoeiTing  ATtm«d  Dae.  18, 19, 18S9.  Decided  Mag  tS,  1S90. 
testimony  by  comralssioD  or  by  the  depoai- 

tioDB  of  foreign  witnesses  taken  abroad,  and  TN  ERROR  to  the  Circuit  Court  of  thft 

that  all  the  provlBiooa  of  the  law  and  the  1  United  States  for  the  Eastern  District  of 

■tatutes  contemplated  the  production  of  the  Louisiana  to  review  a  judgment  In  favor  of 

in  that  caae  was  afflrmed  by  the  circuit  court,  The  facts  are  staUd  In  the  opinion, 

held  by  Judgt  Wallace,   In  JU   Wadge,    21  Mutri.  E.  Hovxird  MoCalA  and  Wm.  A. 

Blatchl.    800.     He   said:    "The   depositioni  Ua-ary,  for  plaintiff  In  error; 

and  proofs  presented  a  sufficient  case  to  the  PlainUFF's  aciion  is  not  maintainable, 

commissioner  tor  the  eseroiae  of  his  judicial  Barton  v.  Kavanavgh,  IS  La.  Ann.  333;  JTitr. 

discretion,   and  his  Judgment  cannot  be    re-  phy  t.  Be^tr,  16  La.  Ann.  1;  Wanehin  t.  7%« 

viewed  upon  this  pToceeding.    He  la  made  the  FatAitm,  10  La.  Ann.  41j;  ZwfiT.  OaUcran.ti 

Judgeof  the  weight  and  effect  of  the  STldeiice,  tJ.  8.  11  Wall.  ISSiSO;  74):  Boldaiu  t.  Sum- 

and  this  court  cannot  review  his  action,  when  n«r  82  TJ.  S.  10  Wall.  600  (21:  254);  MartiaB 

there  was  sufficient  competent  evidence  before  v.  Knox,  83  U.  8.  16  WalL  667  (21 :  484). 

him  to  authorize  him  to  decide  the  merits  of  In  instituting  suit  to  recover  his  rent,  8a- 

tbe  case. '  loy  was  only  ezerciiinK  his  legal  rlghta ;  and 

In  the  case  of  Bt  JfePAun,  24  Blatchf.  264,  when  an  act  authorize  bj  law  causes  dam- 

In  the  Circuit  Court  for  the  Southern  District  age,  It  is  damnum  ai*^  injuria. 

of  New  York,  before  Judge  Brown.  In  March,  Grant  t.  Sebattian  (La.)  Longue's  Dig.  4n 

1887,  on  a  habeas  corpiU  In  an  extradition  d.  No.  4;  Murphy  v.  Bedkr,  16  La.  Ann.  1. 

case,  it  was  held  that  the  words  "for  similar  The  plsintlB  cannot  collaterally  quenica 

purposes"   in  the  6th  section  of  the  Act  ol  the  validity  of  the   proceedings  in  tne  itatft 

August  8,  1883,  must  receive  the  same  con-  court  by  suit  in  the  federal  court, 

struction  thej  had  received  under  the  Act  Pttk  t.  Jenneu,  48  U.  8.  7  How.  SIS  (IS: 

of  June  23,    1860,  chap.  184  (12  Stat.  84),  841);  Taylor  v.  Cairyl,  61  U.  8.  20  How.  S» 

which  was  that  they  meant  "as  evidence  of  (15:  1032);   TayU>r  v.  Tainlor,  88  U.  a  IS 

criminality;"  andlhat  the  same  construction  Wall.  870 JSI:  290);  Ifeie  Orltaju y. lf»m  Torh 

bad   been   given  to  similar  words  in  prior  M.  8.  S.  Co.   87  U.   S.  SO  WalL  893(23:  857); 

sUtutes, —citing  Be  MmricA,  S  Blatchf.  414,  Memphu  v.  Dean.  70  U.  6.  8  Wall.  64(19:  829). 

424.  and  Be  Fara,  7  Blatchf.  846,  808.     We  There   must   be  mutualitv  of   agt«emeni 

concur  in  this  view.  Otherwise  the  contract  Is  null. 

Since  the  close  of  the  oral  argument  we  Campbdt  v.  Lambert,  36  La.  Ann.  80;  Bev. 

._    .  .         ,       ,  ,  ..  _.,.,       >  ._,_.  __  Qj^    Q^^    ^^   2084,  3085. 

A  privilege  is  only  given  on  the  growing 

,     I  crop  of  the  vear  for  such  necessary  auppIlM 

make  any  further  observations  on  the  case,  as  are  used  In  producing  it. 

The  ordgr  ttf  the   Oirwit  Court  it  ^nrud.  WaOaee  v.   Ur^Tihart,  28  La.  Ann.  4W. 

Where  the  articles  furnished  are  not  nocM- 

^'  sary  supplies,  the  law  allows  no  privilege. 

i-»<>Bi         «.„^_^.,.,«  ^...^.^     ~_    .     ™  ataSordf.  Fear»im,  26  La.  Ann,  608. 

t338]        BERTRAND  8AL0T,  Ptf".  rt  fflr..  The  judgment  obtained  by  Baloy  again* 

'•  the  Dragons,  not  being  attacked  for  fraud  cr 

SIMON  BLOCH.  collusion.    Is  prima  Ucie  evidence    of    th» 
claim   and  privilege    of  the    former    eveB 

(See  S.  O.  Beporter^  tA.  83B-UTJ  against  third  persons. 

GUoMon  V.  BKeriff.  19  La.  Ann.  I4S,  90  La. 

I/mitiana  laie — landlord  lUenonorapi — (mimt  Ann,  266. 

of  lien—tOtiag  crop*  for  rent— lien  for  o*  The  Dragons   having   failed   to   pay  their 

tanee*  U>  planter— egvitable  ««.  rent  when  the  same  fell  duo,  Saloy  was  an- 
thorlzed  to  sue  and  seize  the  movablea  sub- 

L   In  Louisiana,  the  privUege  or  pledge  of   the  j^ct  to  his  Hen 

S?""?!?  ™J*"  "°?'  '?■"•  """'  ""P«^^  LalaurU  v.   Wborft,  8  La.   Ann.  866:   WW- 

thepledjreot  one  who  advsnoee  monajoriieces-  i_„  _    a—.-.x    oi.     A--    vta 

■     1  _<.»  h-  >h.  i.n.11..^  ^  ».<.  ..ri„ri<-  ^  hi.  vent  onal  demand,  on  which  evidence  ia  of- 

■i    A  waiver  07  the  landJonl  OI  ine  priority  OI  nlB    . .    ,_ ~,.. ,' ,. ._,  , 

prlvUeg.  or  pledge  for  rent  taf.vor  of  one  mak-  '^^ed.  Is  sufficient  ground  for  a  new  trial. 

inr  advanoei  ol  money  or  lupplles  to  the  lessee.  Johntton  v.  Bagletl.  i  La.  834;  ffeisJl  v.  Bat- 

msk«s  the  landlord  a  sooood  inoumbranoer  sub-  "te,  9  Rob.  (La.)  S30:  Morgan  r,   Brigy.  IT 

JeottotlwaupeilorpltdsefoisuohadvaiuiM.  La,  181. 

MS  lUCS. 


18W. 


SaLOT  T.  BliOCH. 


88&-847 


Memn,  Ckeor^^  A*  Kin^,  William  S.  Bene- 
^iet  and  Oharlet  W,  Homor,  for  defendant  in 
error: 

A  priyilege  cannot  bo  created  by  conyen- 
tion  between  the  parties ;  it  must  derive  its 
existence  from  the  nature  of  the  contract  and 
from  the  law  applicable  thereto. 

Citizens  Bank  v.  Maureau^  97  La.  Ann. 
657,  861. 

A  portion  of  the  adyances  beins  from  time 
to  time  refunded,  they  stood  as  if  they  had 
never  been,  and  the  contract  of  pledge  re- 
mained as  a  continuing  security. 

Lawrence  ▼.  Tveker,  64  U.  8  ^How.  14(16: 
474);  Jones  v.  Ifew  York  G.  dk  L  Co.  101  U.  8. 
622  (25:  1030);  National  Bank  v.  Whitney,  108 
U.  S.  99  (26:  448);  Shares  v.  Doherty,  65  Wis. 
153.  157;  Bank  qf  Utiea  v.  Fin4ih,  8  Barb.  Ch. 
298,  5  N.  Y.  Ch.  L.  ed.  906;  Murray  v.  Bar- 
ney, 84  Barb.  886,  848:  Foster  v.  Reynolds,  88 
Mo.  558,  556,  557;  Collins  v.  Carlile,  13  111.  254; 
PickersgiU  v.  Brovon,  7  La,  Ann.  297,  808-811; 
Douglnss  V.  Reynolds,  82  U.  S.  7  Pet.  118  (8: 
626),  Mason  v.  Pritehard,  12  East,  227. 

'®I     Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  is  an  action  on  contract  brought  in  the 
Circuit  Ck>urt  of  the  United  States  for  tlie 
Eastern  District  of  Louisiana,  by  Simon 
Bloch,  a  subject  of  the  Emperor  of  Germany, 
against  Bertrand  Saloy,  a  citizen  of  Louisi- 
ana, to  recover  the  sum  of  $6,266.28,  with 
Interest  and  costs,  alleged  to  be  due  from 
Saloy  to  the  plaintiff. 

In  his  petition  the  plaintiff  avers  that  on 
the  26th  of  January,  1888,  he  entered  into 
contract  with  P.  B.  Dragon  and  A.  Dragon, 
by  act  before  a  notary,  to  furnish  funds  nec- 
essary for  the  cultivation  and  furni^ing  of 
necessary  supplies  to  a  plantation  in  l^e  Par- 
ish of  Plaquemines,  in  said  State,  known  as 
•"Monsecours,**  for  the  year  1888,  in  consider- 
ation of  the  interest  and  commissions  stipulat- 
ed to  be  paid  in  said  act ;  that  said  plantation 
was  leased  by  the  Dragons  from  said  Saloy, 
and  that  Saloy  appeared  in  said  act  and  made 
himself  a  party  to  said  agreement,  bound 
himself  by  said  act  and  said  agreement  to 
carry  out  the  terms  and  conditions  thereof, 
and  did  waive  and  remit,  in  favor  of  peti- 
tioner, any  and  all  superior  rights  and  claims 
that  he  had  or  might  have  against  said  plan- 
tation, its  buildines,  etc.,  and  the  crop  to 
be  raised  thereon  during  the  year  1888,  as 
the  lessor  or  landlord  thereof,  to  the  end  that 
^id  land  might  be  cultivated,  the  advances 
paid  back  to  petitioner,  and  after  payment 
of  all  legal  claims,  charges  and  expenses, 
the  balance  received  should  be  paid  over  to 
taid  Saloy,   the  landlord. 

The  petition  then  stated  that  Saloy,  in  dis- 
regard of  his  contract,  did,  in  December, 
IsSd,  proceed,  by  action  in  the  Twenty-fourth 
District  Court  in  and  for  the  Parish  of  Pla- 

?[aeinines,  to  a  suit  and  seizure  of  the  build- 
Dgs,  the  growing  crop  and  the  crop  in 
process  of  manufacture  on  said  plantation, 
and  placed  the  sheriff  in  possession  of  the 
same,  to  the  damage  of  petitioner  exc^ing 
the  sum  due  him ;  that  he,  Saloy,  afterwards 
obtained  an  order  of  the  court  to  bond  the 
property  seized,  and  sold  the  same  and  con- 


verted  it  to  his  own  use,  without  paying  pe- 
titioner the  balance  due  him  for  his  advances 
under  said  contract;  which  balance  was 
shown  by  a  detailed  account  annexed  to  the 
petition,  by  which  it  appeared  that  Bloch 
had  received  only  $28,886.10  net  procebds 
of  the  produce  of  the  plantation,  and  had 
advanced  in  money  and  supplies  (including 
his  interest  and  commissions)  the  sum  of 
$29, 602. 88 ;  leaving  a  balance  in  his  favor  of 
$6,266.28. 

The  petition  further  states  that  when  Saloy 
so  seized  and  converted  the  property,  the 
Dragons  were  not  indebted  to  nim ;  and  the 
said  property  was  subiect  to  the  claim  of  the 
petitioner  for  the  balance  due  him  on  his 
said  advances,  which  has  not  been  paid  by 
said  Dragons  Twho  are  without  means  to  pay 
the  same),  or  W  Saloy ;  and  that  said  acts 
of  Saloy  are  illegal,  unjust  and  malicious; 
and  that  hj  his  taking  possession  of  said 
crop,  stopping  the  business,  demoralizing 
the  hands  and  removing  crop  and  machinery, 
he  deprived  the  Dragons  of  all  power  to  com- 
ply with  their  contract  with  the  petitioner, 
and  has  injured  and  damaged  the  petitioner 
in  a  sum  far  exceeding  the  sum  due  him  by 
them ;  and  so  the  defendant,  Saloy,  is  respon- 
sible for  the  said  amount  due   petitioner. 

To  this  petition  the  defendant,  Saloy,  filed 
exceptions : 

1st.  Np  cause  of  action. 

2d.  Plaintiff  cannot  maintain  his  action 
until  he  has  first  obtained  judgment  against 
the  Dragons,  who  are  necessary  parties  to  the 
suit. 

8d.  That  the  judgment  rendered  for  Saloy    [84: 
against  the  Dragons  cannot  be  questioned 
collaterally,  but  only  by  appeal  or  action  of 
nullity  to  set  aside  the  proceedings,  over 
which  this  court  has  no  jurisdiction. 

4th.  The  release  bond  given  by  defendant 
in  said  suit  to  the  Dragons  (to  get  possession 
of  the  property)  cannot  be  litigated  in  this 
suit. 

5th.  Exceptor  specially  pleads  the  ludg- 
ment  rendened  in  said  suit  of  B,  Saloy  ▼. 
Pierre  B.  Dragon  and  A,  Dragon,  No.  617  of 
the  docket  of  Twenty-fourth  Judicial  Dis- 
trict C!ourt  for  Parish  of  Plaquemines,  as  res 
adjudicata  of  the  necessity  for,  and  validity 
of,  the  writ  of  provisional  seizure  therein 
issued,  etc.  (the  record  of  that  suit  being 
filed  with  the  exceptions). 

Upon  argument,  these  exceptiox^i  were 
overruled,  and  thereupon  Saloy  filed  an  an- 
swer and  plea  in  reconvention.  In  the  an- 
swer he  first  made  a  general  denial  of  the 
allegations  of  the  petition,  and  then  denied 
specifically  that  his  suit  against  the  Dragons, 
his  tenants  (to  wit.  No.  617  of  the  docket  of 
Twenty-fourth  Judicial  District  Court,  etc.), 
was  in  violation  of  any  agreement  made  by 
him  with  the  plaintiff,  or  that  his  acts  therein 
were  injurious  to  plaintiff,  or  illegal,  un- 
just or  malicious,  as  charged ;  but  he  avers 
that  the  plaintiff  appeared  and  ratified  de- 
fendant's acts  by  fumishine  the  sheriff  funds 
for  cultivating  the  plantation  and  harvesting 
and  manufacturing  the  crop,  after  the  pro- 
visional seizure ;  and  subsequently  received 
from  the  sheriff  the  amount  of  such  advances, 
which  were  paid  by  defendant. 
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In  the  plea  of  reconvention  the  defendant  ♦          •          »         ♦         ♦         • 

set  up  his  title  as  landlord,  to  Monsecours  "  8.  The  rents  of  immovables  and  the  wage» 

plantation,  and  the  lease  by  which  the  Drag-  of  laborers  employed  in  working  the  same, 

ons  held  it  from  him,  being  at  an  annual  rent  on  the  crops  of  the  year,  and  on  the  f umi- 

of   $4,800,  secured  by  notes  of  $4,800  each,  ture  which  is  found  in  the  house  let,  or  on 

He  then  set  out  the  contract  made  by  the  the  farm,  and  on  everything  which  serves  to 

Dragons  with  the  plaintiff,  Bloch,  annexing  the  working  of  the  farm, 

a  copy  of  it  to  his  plea.    He  further  stated  •          •          »         •         ♦         • 

that  the  Dragons  being  heavily  in  debt,  and  -The  privileges  granted  by  this  article, 

unable  to  pay,  in  October,  1888,  two  of  their  on  the  growing  crop,  in  favor  of  the  classes 

creditors  sued    them,    and  sequestered   and  of  persons  mentioned,  shall  be  concurrent^ 

seized  100  barrels  of  rice  and  a  threshing  except  the  privilege  in  favor  of  the  laborer, 

machine,    subject  to  reconvenor's   landlord  which  shall  be  ranked  as  the  first  privilege 

privilege  and  that  of  said  Bloch,  and  recon-  on  the  crop." 

venor  intervened  in  that  suit  to  protect  his  « Article  8218.  The  right  which  the  lessor 
interest,  and  afterwards,  in  November,  1888,  has  over  the  products  of  the  estate,  and  on 
brought  the  suit  complained  of  by  the  plain-  the  movables  which  are  found  on  the  place 
tiff  on  two  of  the  rent  notes  held  by  him  leased,  for  his  rent,  is  of  a  higher  nature 
and  obtained  a  provisional  seizure  of  the  than  mere  privilege.  The  latter  is  only  en- 
property  subject  to  his  lien  as  lessor,  and  forced  on  the  price  arising  from  the  sale  of 
obtained  Judgment  against  the  Dragpns  for  movables  to  which  it  applies.  It  does  not 
the  amount  of  the  two  notes,  less  certain  pay-  enable  the  creditor  to  take  or  keep  the  effects 
ments  made  on  one  of  them ;  and  that  from  themselves  specially.  The  lessor,  on  the 
the  sale  of  the  property  seized  he  only  real-  contrary,  may  take  the  effects  themselves  and 
ized,  after  paying  claims  of  laborers,  and  retain  them  until  he  is  paid.** 
oostB   and   charges,   the  sum   of  $1,258.28, 

which,  being  deducted  from  his  Judgment,  Under  the  title  •'Lease,/*  in  the  same  Code, 

still  leaves  due  to  him  the  sum  of  $6,017.  «^  ^e  following  provisions: 

This  amount  he  claims  from  the  plaintiff,  "Article  2705.    The   lessor  has,    for  the 

Bloch,  by  way  of  reconvention,  because,  as  payment  of  his  rent,  and  other  obligations 

he  avers,  Bloch  received  from  the  proceeds  of  the  lease,  a  right  of  pledge  on  the  movable 

of  the  crop  of  the  plantation  a  surplus  of  effects  of  the  lessee,  which  are  found  on  the 

more  than  $7,000  over  and  above  all  his  ad-  property  leased, 

vances,  commissions  and  other  lawful  claims.  *'In  tne  case  of  predial  estates,  this  right 

The  cause  was  tried  before  a  jury  on  these  embraces  everything  that  serves  for  the  labors 

issues,   and   a   verdict   was   founa   for   tihe  of   the  farm,   the  furniture  of  the  lessee's 

plaintiff  of  $8,500.    Several  bills  of  excep-  house    and  the  fruits  produced  during  the 

tions  were  taken  during  the  trial,  but,  ^m  lease  of  the  land.  ** 

the  view  we  have  taken  of  the  case,  it  is  un-  **  Article  2709.  In  the  exercise  of  this  right, 
necessary  to  advert  to  them.  A  radical  ex-  the  lessor  may  seize  the  objects  which  are 
ception  taken  by  the  defendant  at  the  begin-  subject  to  it,  before  the  lessee  takes  them 
ning,  and  always  insisted  upon,  is  that  the  away,  or  within  fifteen  days  after  Uiey  are 
action  is  not  maintainable ;  and  that  if  the  taken  away,  if  they  continue  to  be  the  prop- 
defendant  is  liable  at  all  to  the  plaintiff,  he  erty  of  the  lessee,  and  can  be  identified." 

cannot  be  made  to  respond  in  this  form  of       tj^h^  «„  a^  ^#  *v^  T^«.«oi«f„^  ^#  t>v„«-« 

proceeding,  in  which  the  Dragons  are  not  ^nnJ^*L  m-^^si  ?^^^ 
parties,  aSd  no  judment  is  sEown  to  have  "tf^^rtht^^^AJ^^^^  amongst 
been  recovered  igafnst  them.  We  are  of  ^^^l'  ^;°«^;  P«>^^ded  as  Allows : 
opinion  that  this  exception  is  well  taken;  Section  1.  Be  tt  enacted,  etc.:  That  in  ad- 
and,  in  order  to  explain  our  views,  it  is  nee-  d>tion  to  the  privilege  now  conferred  by  law, 
essary  to  look  a  little  more  particularly  at  a?y  planter  or  fanner  may  pledge  or  pawn 
the  laws  relating  to  the  respective  rights  of  ^^^  growing  crop  of  cotton,  sugar  or  other 
lessors  in  regard  to  the  rents  due  to  them,  agricultural  products  for  advances  in  money, 
and  of  factors  advancing  moneys  on  supplies  goo^ls  and  necessary  supplies  that  he  may  re- 
fer the  cultivation  of  a  plantation,  and  at  ^^^^  ^^^  ^«  production  of  the  same,  by 
the  alleged  contract  on  which  the  suit  is  entering  into  a  written  agreement  to  pledge 
founded.  ^e  same  and  having  the  agreement  recorded 

In  treating  of  the  subject  of  privileges,  ^^  ^®  offl<»  o^  ^e  recorder  of  mortgages  of 

the  Civil  Code  of  Louisiana,  by  article  8217,  ^«  parish  where  said  cotton,  sugar  or  other 

declares  as  follows :  agricultural  product  is  produced,  which  re- 
corded contract  shall  give  and  confer  on  the 

"The  debts  which  are  privileged  on  certain  merchant  or  other  person  advancing  money, 

movables  are  the  following :  goods  and  necessary  supplies  for  the  produc- 

"  1.  The  appointments  or  salaries  of  the  ^^on  of  the  said  apicultural  product,  a  right 

overseers  for  tne  current  year,  on  the  crops  of  pledge  upon  the  said  crop,  the  same  as  if 

of  the  year  and  the  proceeds  thereof ;  debts  ^«  «aid  crop  had  been  in  the  possession  of 

due  for  necessary  supplies  furnished  to  any  ^^e  pledgee :   Provided^   That  the  right  of 

farm  or  plantation,  and  debts  due  for  money  pledge  thus  conferred  shall  be  subordinate 

actually  advanced  and  used  for  the  purchase  *o  *^*  of  the  claim  of  the  laborers  for  wages 

of  necessary  supplies  and  the  payment  of  and  for  the  rent  of  the  land  on  which  the  crop 

necessary  expenses  for  any  farm  or  planta-  ^as  produced." 

tion,  on  the  crops  of  the  year  and  the  pro-  From  these  laws  it  will  be  seen  that  the 

ceeds  thereof.  privilege  or  pledge  of  the  landlord  for  his 
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lent  is  superior  to  the  privilege  given  by  the 
CiTil  Code  to  the  factor  who  wivances  money 
er  necessary  supplies  to  the  planter ;  and,  by 
the  proviso  of  the  Act  of  1874,  it  is  still  made 
superior  to  the  pledge  which  that  law  au- 
thorizes the  planter  to  make  to  the  factor  for 
his  advances.  It  was  in  view  of  this  superior 
li^ht  of  the  lessor  that  Saloy  was  asked  to 
join  in  a  contract  between  the  Dragons  as 
planters  of  Monsecours  and  Simon  Bloch, 
who  agreed  to  make  advances  for  the  culti- 
vation thereof.  This  contract  was  made  by 
an  act  passed  before  a  notary  on  the  26th  of 
January,  1888,  by  which  the  two  Dragons 
declared  that,  requiring  to  have  goods  and 
necessary  supplies  furnished  and  moneys  ac- 
tually advanced  to  be  used  for  the  payment 
of  necessary  expenses  and  laborers  to  plant, 
cultivate,  sow,  gather  and  manufacture  the 
crops  of  rice,  sugar,  molasses  and  other  prod- 
ucts to  be  made  or  raised  during  the  present 
▼ear  on  the  Monsecours  plantation,  situated 
]  In  the  Parish  of  Plaquemines,  etc.,  thev  had 
contracted  a  loan  of  the  sum  of  $7,600  of 
and  from  Simon  Bloch,  of  this  citv  [New 
Orleans],  and  as  evidence  of  such  loan  the 
said  Pierre  B.  Dragon  had  furnished  three 
certain  promissory  notes  for  the  sum  of  $2, 500 
each,  .  .  .  which  said  notes  were  de- 
livered unto  said  Simon  Bloch.  .  .  .  And 
in  order  to  more  fully  secure  the  punctual 
payment  of  all  such  advances  and  moneys 
advanced  or  to  be  advanced  as  aforesaid, 
costs,  charges,  expenses,  commissions  and 
attorney's  fees,  a  special  Hen  and  mortgage 
or  privilege  was  therebv  granted  and  recog- 
nized for  me  full  sum  of  $15,000,  on  any  and 
all  crop  or  crops  of  rice,  sugar,  molasses  and 
other  products  that  might  be  planted,  grown, 
raised  and  gathered,  or  made  and  manufac- 
tured during  the  year  1888  on  the  said  plan- 
tation. The  act  also  contained  an  oblia^tion 
to  ship  and  consign  the  entire  crop  of  rice, 
fugar,  molasses  and  other  products  made  on 
the  said  plantation  during  the  year  1888  to 
the  said  mortgagee  [Bloch]  in  the  City  of 
New  Orleans,  whenever  required  or  notified 
•o  to  do  by  him  or  his  assigns,  in  default  of 
which  the  mortgagee  or  assigns  were  author- 
ized to  sequester  Uie  crops  or  proceeds  there- 
of, in  whosesoever  hands  the  same  might  be, 
regardless  of  any  sale  or  transfer.  After 
Tarious  other  agreements  and  stipulations 
contained  in  the  act  between  the  Dragons  and 
Bloch,  a  final  clause  was  inserted  containing 
an  agreement  or  concession  of  Bertrand  Saloy, 
tbe  defendant  below,  which  laid  the  founda- 
tion of  the  present  action.  It  is  here  inserted 
wrbatim: 

*And  here  appeared  and  intervened  herein 
Bertrand  Saloy,  who,  after  having  read  and 
taken  cognizance  of  what  is  hereinbefore 
written,  declared  that  he  consents  and  agrees 
that  his  claim  and  demands  as  lessor  of  the 
aforesaid  'Monsecours  plantation*  shall  be 
subordinate  and  inferior  in  rank  to  the  claims 
and  privileges  of  said  Bloch  as  the  furnisher 
of  supplies  or  for  advances  furnished  under 
this  contract;  and  that  said  Bloch  shall  be 
reimbursed  from  the  crops  of  1888  made  on 
■aid  place  the  full  amount  of  his  advances 
hereunder  without  regard  and  in  preference 

lieu.  & 


to  the  demands  of  said  Saloy  for  the  rental 
of  said  plantation ;  provided,  however,  that 
three  hundred  and  fifty  sacks  of  seed  rice 
shall  remain  or  be  left  on  said  plantation  out  [34 
of  the  crop  of  this  year  for  the  purposes 
thereof  for  the  year  1^84.* 

We  do  not  think  that  this  clause  contains 
any  such  contract  as  is  averred  in  the  petition 
of  the  plaintiff.  It  is  there  averred  that 
Saloy  appeared  in  said  act  and  m^de  himself 
a  party  to  said  agreement,  and  bound  him- 
self by  said  act  and  said  agreement  to  carry 
out  the  terms  and  conditions  thereof,  etc. 

There  is  nothing,  as  it  seems  to  us,  in  the- 
agreement  of  Saloy,  which  engages  him  to- 
any  guaranty  of  the  contract  of  the  Dragons 
with  Bloch;  nothing  to  show  that  he  com- 
mitted himself  in  any  degree  to  the  fulfill- 
ment of  said  agreements  on  the  part  of  the 
Dragons.  It  contains  merely  a  waiver  on 
his  part  of  his  priority  in  rank  as  lessor  of 
the  plantation.  He  simply  consents  and 
agrees  that  his  claim  shall  be  subordinate 
and  inferior  in  rank  to  the  claims  and  privi- 
leges of  Bloch,  and  that  Bloch  shall  oe  re- 
imbursed for  his  advances  without  regard  to- 
any  preference  to  the  demands  of  said  Saloy. 
That  is  all.  This  consent  and  waiver  only 
placed  Saloy  in  the  position  of  a  second  in- 
cumbrancer, having  himself  a  pledge  on  the 
crops  of  the  plantation,  but  subject  to  a 
superior  pledge  or  mortgage  in  favor  of  Bloch. 
for  his  aavances. 

The  question  then  arises  whether  Saloy 
was  prevented  by  his  said  waiver  from  insti- 
tuting suit  and  seizure  of  the  crop  for  his 
own  claim  for  rent.  We  Iluow  of  no  law  or 
rule  of  practice  in  Louisiana  which  prevented 
him  from  instituting  such  suit,  it  is  true 
that  the  net  proceeds  of  the  crop  in  his  hands, 
resulting  from  his  seizure  and  sale  thereof, 
was  liable  to  the  claim  of  Bloch. 

The  Code  of  Practice  provides  for  sales  by 
the  sheriff  subject  to  the  rights  of  those  hav- 
ing prior  liens  or  privileges,  and  the  pur- 
chaser at  such  sales  takes  the  property  subject 
to  those  liens,  and  is  credited  for  the  amount 
thereof  on  the  purchase  money  of  the  adju- 
dication. Arts.  679,  688.  And  by  article 
709:  **The  hypothecary  action  lies  a|^ainst 
the  purchaser  of  property  seized,  which  is 
subject  to  privileges  or  mortgages,  in  favor 
of  such  creditors  as  have  said  privileges  and 
mortgages,  in  the  same  manner  and  under  the 
same  rules  and  restrictions  as  are  applicable 
to  a  third  possessor  of  a  mortgaged  property.  ^ 

The  crop  and  property  sold  by  Saloy  was  [34 
undoubtedly  subject  to  the  plaintiff's  pledge 
to  the  extent  of  the  amount  due  to  him  from 
the  Draffons,  and  he  is  entitled  to  an  account 
from  Saloy  for  that  amount  to  the  extent  of 
the  net  proceeds  of  said  sale.  But  his  claim 
aeainst  Saloy  is  an  equitable  one,  and  in  the 
United  States  court  can  only  be  pursued  on 
the  equity  side  on  a  bill  for  an  account,  in 
which  all  equitable  deductions  would  be  al- 
lowed for  the  claims  of  laborers  and  other 
preferred  creditors ;  and  in  such  suit  an  in- 

Suiry  would  be  had  as  to  the  amount  of 
lloch's  claim  against  the  Dragons,  and  they 
would  be  necessary  parties.  The  debt  for 
which  the  plaintiff  sues  Saloy  is  their  debt» 
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«nd  yet  they  are  not  cited  and  no  judgment 
has  been  obtained  against  them.  It  seems  to 
us  altogether  an  irregular  proceeding. 

The  present  suit  is  an  action  for  aamages 
against  Saloy  for  instituting  proceedings  and 
seizing  the  crops  for  the  purpose  of  collect- 
ing his  rent.  Such  an  action  cannot  be 
maintained,  for  Saloj  was  not  prevented  by 
any  law  from  instituting  such  proceedings 
for  the  recovery  of  his  rent.  He  did  nothing 
that  he  was  not  entitled  to  do,  though  he  be- 
•came  liable  to  account  to  Bloch  for  the  net 
proceeds  of  the  crop,  as  before  mentioned,  so 
tar  as  might  be  necessary  for  the  satisfaction 
of  Bloch 's  claim,  when  duly  adjudicated. 
In  our  judcrment,  therefore,  the  exception 
taken  by  Saloy  to  the  petition  in  this  case 
was  well  founded,  and  the  action  was  not 
maintainable.  The  judgment  of  the  Circuit 
Court  ie  revened^  and  the  eauae  remanded,  with 
■directione  to  enter  judgment  for  the  dtfendaiU, 


&.    Where  the  Injurj  was  to  a  ptaysloian,  evidence 
of  his  oontributions  to  medical  Jouinals  on 
IcalsubJeotB  is  admiflslble  on  the  question  of 


460]    THB  DISTRICT  OF  COLUMBIA,  Fff.  in 

Err., 

e. 

HENRT  K  WOODBURY. 

(See  8.  C.  Beporter*8  ed.  460407.) 

Diitriet  of  Columbia — liability  for  injuries  aris- 
ing from  defective  itreets  and  aidewalki^Act 
qf  1878— ownership  qf  streets — neglect  of  com- 
missioners  evidence  qf  damages-sections  to 
testimony  —  refusal  qf  irutruetions — steno- 
graphic report, 

h  This  ooort  reaffirms  the  decision  in  Barnes  v. 
District  of  CoHumbla,  91  U.  8. 640  (28:  MO),  tbat  the 
District  is  liable,  as  a  municipal  corporation,  for 
Injuries  to  individuali  arising  from  its  negligence 
In  the  construction  of  a  work  which  It  is  author- 
ised to  construct  and  maintain,  and  for  those  aris- 
ing from  a  defective  condition  of  its  streets  and 
side-walks,  without  regaxd  to  the  manner  of  ap- 
pointment of  its  officers. 

IL  The  municipal  corporation  of  that  District,  as 
oreated  by  the  Act  of  1878,  is  liable  to  the  same 
extent  for  injuries  to  Individuals  from  negligence 
In  maintaining  in  safe  condition  the  streets  and 
sidewalks  of  Waahlngton,  as  was  the  District  un- 
der the  laws  In  foroe  when  the  cause  of  action  in 
the  Bomet  Que  arose. 

t.  That  the  tee  simple  of  the  streets  in  the  Cltj  of 
Washington  is  in  tbeCnlted  States  does  not  af- 
fect such  UabiUty. 

4.  The  neglect  of  the  oommissloners  to  keep  the 
public  ways  of  the  oltj  in  safe  condition  is  the 
neglect  of  the  municipal  corporation,  although 
they  are  subject  to  the  permanent  authority  of 
Congress. 

Nora.— TTTkot  eonstituUs  a  pvMie  highway.  See 
note  to  Manchester  v.  Bricsson,  86: 1000. 

Astothe eommon^law UaMUty  to rtpaKtr  h^jhways^ 
tee  noU  to  Providence  v.  dapp,  16:  78. 

As  to  lioMMty  to  repolkr  highwaiys  in  United  States; 
safety  and  convenience  of t  a  mixed  question  of  law 
and  /act,— see  note  to  Fttoh  v.  (Treighton,  16:  606. 

As  to  liabnuy  of  tMrd  persons  to  eUy  or  town  for 
damages  recovered  against  it  for  Injuries  from  ob- 
eCrvctions  or  defects  <n  •Crestf,  see  note  to  Chicago  v. 
Bobbins,  17:  8061 


6.  Evidence  tending  to  show  bow  long  a  hole  In  a 
sidewalk  was  left  unguarded,  and  tending  to  show 
the  character  of  the  ordinary  pursuits  of  the  per- 
son injured  and  the  ezcent  to  which  the  Injury 
prevented  him  from  following  those  pursuits, 
and  bis  mental  and  bodily  suffering,  is  admlaslble. 

7.  Vague  objections  to  testimony  are  without 
weight  before  an  appellate  court  in  such  a  case ; 
they  should  point  out  some  specific  defect  in  the 
character  of  the  evidence. 

8L  Where  the  charge  to  the  jury  correctly  states 
the  whole  law  applicable  to  the  ease  and  ooveis 
all  the  issues  and  every  possible  view  of  the  evi- 
dence, the  refusal  to  give  other  instructions 
asked  is  not  error. 

9.  Where  it  does  not  appear  from  the  record  that 
the  court  below  declined  to  pass  upon  any  ques- 
tion which  it  was  its  duty  to  consider,  a  steno- 
graphic report  of  its  oral  opinion  cannot  control 
the  record  by  showing  that  it  refused  to  consider 
one  of  the  grounds  for  a  new  triaL 

[No.  284.] 
Argued  Mar.  £7,28,1890.  Decided  May  19,1890. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  review  a  judgment 
against  the  District  of  Columbia  for  damages 
for  personal  injuries  arising  from  the  defect- 
ive character  of  a  sidewalk  in  the  City  of 
Washington.  Affirmed, 
The  facte  are  stated  in  the  opinion. 

Mr.   Henrj'  E.  Dawis  for  plaintiff  In 
error. 
Messrs.  James  Coleman  and  J.  M.  VHl* 

Bon  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  tbe  opinion 
of  the  court : 

Early  in  the  evening  of  December  6,  1881, 
the  defendant  in  error,  while  passing  on  the 
sidewalk  near  the  north  entrance  of  the  Riggs 
House  on  O  Street  in  the  City  of  Washing- 
ton, fell  into  a  bole,  whereby  he  sustained 
personal  injuries  of  a  serious  character. 
Claiming  that  the  sidewalk  was  not  in  a  safe 
condition  for  use  by  the  public,  and  that  the 
district  authorities  had  been  grossly    negli- 

§ent  in  not  keeping  it  in  proper  repair,  he 
rought  this  action  to  recover  damages  for 
such  injuries.  The  plea  was  not  guilty. 
A  veidict  for  fifteen  thousand  dollars  was  re- 
tumei  against  the  District,  and  a  judgment 
in  conformity  therewith  was  entered.  That 
judgment  having  b^n  afl&rmed  by  the  general 
term  the  case  has  been  brought  here  for  re-ex- 
amination. 

The  question  to  be  first  considered  is  whether 
the  District  of  Columbia  is,  under  any  cir- 
cumstances, liable  in  damages  for  personal 
injuries  resulting  from  the  unsafe  conditioo. 
of  the  avenues,  streets  and  sidewalks  in  th» 
City  of   Washington.    The   charge   of    the 
court  below  proceeded  upon  the  ground  that 
such  liability  existed.    The  District  contends 
here,  as  it  did  at  the  trial,  for  the  opposite 
view.    And  it  insists  that  the  question   is 
not  concluded  by  the   decision   in  Barnes  v. 
Distriet  of  Columbia,  91  U.  S.  540  [28 :440]. 
The  argument  in  support  of  this  propositioa 

ise  u.  & 
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that  the  relations  between  the  gov- 
ernment  of  the  District  and  the  public  nave 
been  so  materially  changed  by  legislation 
«iifccted  since  the  JBame%  Case,  that  the  prin- 
ciples therein  announced  have  no  application 
to  Uie  present  case.  This  suggestion  renders 
It  necessary  to  ascertain  precisely  what  was 
decided  in  the  former  case. 

It  arose  under  the  Act  approved  February 
m,  1871  (16  Stat.  419,  chap.  62),  creating  the 
••District  of  CJolumbia"  a  body  corporate  for 
tnunicipal  purposes,  with  power  to  contract 
and  be  contracted  with,  to  sue  and  be  sued, 
to  pl^d  and  be  impleaded,  to  have  a  seal  and 
to  exercise  all  other  powers  of  a  municipal 
corporation  not  inconsistent  with  the  Consti- 
tution and  laws  of  the  United  States,  or  with 
that  Act.  Provision  was  made  for  the  ap- 
pointment by  the  President,  with  the  consent 
of  the  Senate,  of  a  governor,  secretary,  board 
of  health,  board  of  public  works  and  a  leg- 
islative assembly  composed  of  two  bodies, 
whose  power  of  legislation  extended  to  all 
riehtfuf  subjects  of  legislation  within  the 
]  District,  consistent  with  the  Constitution  of 
the  United  States  and  that  Act.  The  streets, 
avenues,  alleys  and  sewers  of  Washington, 
together  witu  all  other  works  intrusted  to 
their  charge  by  the  lefi^islative  assembly  or 
by  Congress,  were  placea  under  the  entire  con- 
trol of  the  board  of  public  works,  with  au- 
thority to  make  all  regulations  they  deemed 
necessary  for  keeping  them  in  repair.  It 
was  also  required  to  disburse  **  upon  their 
warrant  all  moneys  appropriated  by  the 
United  States  or  the  District  of  Columbia, 
or  collected  from  property -holders  in  pur- 
suance of  law,  for  the  improvements  of  streets, 
avenues,  alleys  and  sewers,  and  roads  and 
bridges,"  and  to  ** assess,  in  such  manner  as 
shall  be  prescribed  by  law  upon  the  property 
adjoining  and  to  be  specially  benefitCKi  by  the 
improvements  authorized  by  law  and  made 
by  them,  a  reasonable  proportion  of  the  cost 
of  the  improvement,  not  exceeding  one  third 
of  such  cost,  which  sum  shall  he  collected 
•8  all  other  taxes  are  collected." 

It  was  contended  in  the  Bamei  Com  that 
the  board  of  public  works  was  not  a  depart- 
ment or  subordinate  agency  of  the  District 
of  Columbia,  but  a  federal  commission,  hav- 
ing exclusive  power  to  make  such  regula- 
tions as  it  deemed  necessary  for  keeping  in 
repair  the  streets,  avenues,  alleys,  sewers, 
foads  and  bridges  committed  to  their  control. 
This  view  was  rejected  by  the  court.  Al- 
though that  board  was  dependent  upon  both 
Congress  and  the  legislative  assembly  of  the 
District,  and  was  the  hand  and  agent  both  of 
the  United  States  and  of  the  District,  it  was 
deld  to  be  the  representative  and  a  part  of 
the  municipal  corporation  created  by  the  Act 
of  1871,  and  that  its  proceedings  and  acts  in 
repairing  and  improving  public  streets  were 
tM  proc^ings  and  acts  of  that  corporation. 
The  District  was  held  liable  for  the  injury 
there  complained  of  upon  the  principle, 
which  the  court  declared  to  be  sound  and  sup- 
ported by  numerous  and  well -considered  aa- 
fudications  in  this  country  and  in  England, 
that  a  municipal  corporation,  as  distin- 
f^iflhed  from  a  corporation  organized  for  pri- 
vate gain,  is  liable  for  injuries  to  individ- 


uals arising  from  negligence  upon  its  part 
in  the  construction  of  works  which  it  was 
authorized  to  construct  and  maintain.  And 
it  was  expressly  declared  thai  it  was  not  of 
the  slightest  consequence,  in  principle,  by 
what  means  the  officers  of  the  District  were 
**  placed  in  position,  whether  they  are  elected 
by  the  people  of  the  municipality,  or  ap* 
pointed  oy  the  President  or  a  governor. 
The  people  are  the  recognized  source  of  all 
authority,  state  and  municipal ;  and  to  this 
authoritv  it  must  come  at  last,  whether  im- 
mediately or  by  circuitous  process."  91  U. 
S.  546  [^:  441]. 

Has  tnere  been  any  such  change  in  the  gov- 
ernment established  for  this  District  as  will 
take  the  present  case  out  of  the  rule  announced 
in  the  Aimes  Casef  In  the  revision  of  the 
Statutes  relating  to  the  District,  the  clause  of 
the  Act  of  1871.  declaring  the  District  of  Col- 
umbia (Rev.  Stat.  D.  C.  p.  2,  g  2)  to  be  a 
body  corporate  for  municipal  purposes,  with 
power  to  contract,  etc.,  was  retained.  By 
the  Act  of  June  20,  1874,  for  the  government 
of  the  District  and  for  other  purposes  (18  Stat. 
116,  chap.  837),  previous  statutes  providing 
for  the  District  a  governor,  secretary,  legis- 
lative assembly,  board  of  public  works  and 
a  delegate  in  Congress  were  repealed,  and  all 
the  power  and  authority  then  vested  in  the 
governor  and  board  of  public  works,  except 
as  limitedby  that  Act,  were  vested  in  a  com- 
mission, composed  of  three  persons,  to  be 
appointed  by  the  President  with  the  consent 
of  the  Senate.  But  by  the  Act  of  June  11, 
1878  (20  Stat.  102,  chap.  180),  a  permanent 
form  of  government  for  the  District  was  es- 
tablished. It  provided  that  **the  District  of 
Columbia  shall  remain  and  continue  a  munic- 
ipal corporation,  as  provided  in  section  two 
of  the  Revised  Statutes  relating  to  said  Dis- 
trict," and  that  the  commissioners  therein 
provided  for  should  *'be  deemed  and  taken 
as  officers  of  such  corporation. "  Those  com- 
missioners, consisting  of  two  persons,  to  be 
appointed  by  the  President,  with  the  consent 
of  the  Senate,  and  an  officer  of  the  engineer 
corps,  detailed  for  that  purpose,  were  vested 
witn  all  the  powers,  rights,  duties  and  privi- 
leges, and  all  the  property,  estate  and  effects 
then  lawfully  exercised  by  and  vested  in  the 
commissioners  of  the  District,  including  the 
power,  among  others,  to  apply  the  taxes  or 
other  revenues  of  the  District  to  the  payment 
of  its  current  expenses,  the  support  of  the 
public  schools,  the  fire  department  and  the 
police,  but  making  no  contract  nor  incurring 
any  obligations  omer  than  such  as  were  pro- 
vided in  that  Act  and  should  be  approved  by 
Congress ;  to  collect  taxes  theretofore  lawfully 
assessed  and  due,  or  to  become  due,  but 
without  anticipating  taxes  by  selling  or  hy- 

Sothecating  them ;  to  abolish  offices,  consoli- 
ate  two  or  more  offices,  reduce  the  number 
of  employes,  remove  from  office  and  make 
appointments  to  any  office  under  them  author- 
ize by  law ;  and  to  erect,  light  and  maintain 
lamp-posts,  with  lamps,  bevond  the  city  lim- 
its.   §§  1,  2,  8. 

It  was  made  their  duty  to  submit  annually 
to  the  Secretary  of  the  Treasury,  for  his  ex- 
amination and  approval,  a  detailed  statement 
''of  the  work  proposed  to  be  undertaken  b^ 


W 


[4C 


ueu.8. 


U.  8.,  Book  84. 


80 


^l\% 


45(M67 


SUPBEHB  COUBT  OF  THB  UNITED  StATBB. 


Oct.  Tkbm^ 


them"  durinff  the  then  ensuing  fiscal  year,  and 
the  estimated  cost  thereof,  as  well  as  the  cost 
of  constructing,  repairing  and  maintaining 
all  bridges  aumorized  by  law  across  the  Po- 
tomac and  other  streams  within  the  District, 
the  cost  of  maintaining  all  public  institu- 
tions of  charity,  reformatories  and  prisons, 
then  belonging  to  or  supported  in  whole  or 
in  part  b^  the  District,  and  the  expenses  of 
the  Washington  aqueduct  and  its  appurte- 
nances, together  with  an  itemized  statement 
and  estimate  of  the  amount  necessary  to  de- 
fray the  expenses  of  the  District  for  the  then 
ensuing  fiscal  year.  These  estimates  it  became 
the  duty  of  the  Secretary  of  the  Treasury  to 
examine'  and  approve  or  disapprove,  or  sug- 
gest such  change  in  them  as  the  public  inter- 
est demanded,  the  result  to  be  certified  to  the 
commissioners,  who  were  required  to  trans- 
mit the  same,  with  the  original  estimates,  to 
Congress.  The  Act  provided  that  **to  the 
extent  to  which  Congress  shall  approve  of 
Baid  estimates,  Congress  shall  appropriate  the 
amount  of  fifty  per  centum  thereof ;  and  the 
remaining  fifty  per  centum  of  such  approved 
estimates  shall  be  levied  and  assessed  upon 
the  taxable  propertv  and  privileges  in  said 
Districtother  than  the  property  of  the  United 
States  and  of  the  District  of  Columbia." 
68. 

It  also  provides  that  when  any  repairs  of 
streets,  avenues,  alleys  or  sewers  within  the 
District  are  to  be  made,  or  when  new  pave- 
ments are  to  be  substituted  in  place  of  those 
455]  worn  out,  new  ones  laid,  new  streets  opened, 
sewers  built,  or  any  work  the  total  cost  of 
which  shall  exceed  $1,000,  the  work  shall  be 
given  out  upon  advertisement,  the  lowest  re- 
sponsible bid  to  be  accepted  by  the  commis- 
sioners, though  they  have  the  rieht,  in  their 
discretion,  to  reject  all  proposals  made.  It 
further  provides  that  the  ^  United  States  shall 
pay  one  half  of  the  cost  of  all  work  done 
under  the  provisions  of  this  (5th)  section, 
except  that  done  by  railway  companies,  which 
payment  shall  be  credited  as  part  of  the  fifty 
per  centum  which  the  United  States  shall 
contribute  towards  the  expenses  of  the  Dis- 
trict of  Columbia  for  that  year ;  and  all  pav- 
ments  shall  be  made  by  the  Secretary  of  the 
Treasury  on  the  warrant  or  order  of  the  com- 
missioners of  the  District  of  Columbia  or  a 
majority  thereof,  in  such  amounts  and  at  such 
times  as  they  may  deem  safe  and  proper  in 
view  of  the  progress  of  the  work."  The 
Act  places  the  police,  schools,  board  of 
health  and  sanitary  inspectors  of  the  District 
all  under  the  charge  and  control  of  the  com- 
missioners. 

We  have  made  this  extended  analysis  of  the 
provisions  of  the  Act  of  1878  because  of  the 
earnest  contention  of  the  counsel  for  the  de- 
fendant, that,  while  the  District  of  Colum- 
bia is  still  a  municipal  'corporation,  under 
its  present  form  of  government  it  has  not, 
''as  a  municipal  corporation,  the  features  in- 
volving it  in  the  liability  under  considera- 
tion." The  reasons  assigned  by  counsel  for 
this  contention  have  been  carefully  considered 
with  the  result  that,  in  our  Judgment,  the 
municipal  corporation  created  by  the  Act  of 
1878  is  subject  to  preciselv  the  same  liability 
for  injuries  to  individuals^  arising  from  the 
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negligence  of  the  commissioners  or  of  the  offi- 
cers under  them  in  maintaining  in  safe  condi- 
tion, for  the  use  of  the  public,  the  streets, 
avenues,  alleys  and  sidewalks  of  the  City  dT 
Washington,  as  was  the  District  under  the 
laws  in  ?orce  when  the  cause  of  action  in  the 
Barnes  Case  arose.  It  is  said  that  the  present 
corporation,  as  a  corporation,  has  nothing  to 
do  with  the  streets.  That  could  have  been 
said  with  equal  propriety  in  reference  to 
the  old  corporation,  when  the  streets  were 
under  the  control  and  supervision  of  the 
board  of  public  works.  Yet  that  board  was 
held  to  be  a  part  of  the  municipal  corporm- 
tion.  Its  acts,  within  the  scope  of  its  powers, 
were  deemed  the  acts  of  the  corporation.  Its 
negligence,  in  the  care  of  streets,  was  held 
to  be  u)e  negli^nce  of  the  municipal  corpora- 
tion of  which  it  was  a  part.  So,  m  this  case, 
the  commissioners,  having  full  control  of  the 
streets,  are  under  a  dutv  to  keep  the  public 
ways  of  the  city  in  sucn  condition  that  ^ej 
can  be  used  with  reasonable  safety.  Their 
neglect  in  that  matter  is  the  neglect  of  the 
municipal  corporation  of  which  they  are  the 
responsible  representatives,  although  subject 
to  the  paramount  authority  of  Congress. 

It  is  suggested  that,  the  District  is  without 
the  means  to  perform  the  supposed  neglected 
duty ;  that  none  of  its  officers  can  pay  a  judg- 
ment against  it  and  that  no  process  against  It 
could  enforce  payment ;  that  even  a  manda- 
mus against  it  to  levjr  a  tax  would  be  futile, 
because  neither  the  District  nor  the  commis- 
sioners can  levy  a  tax  for  any  purpose ;  and 
that  no  judgment  against  it  can  be  paid  ex- 
cept by  warrant  upon  the  treasury,  pursuant 
to  an  appropriation  by  Congress.  We  do  not 
perceive  that  these  considerations  materially 
affect  the  principle  upon  which  the  decisioD 
in  the  Barms  Case  rests.  That  streets,  avenues, 
pavements,  sidewalks  and  sewers  in  Washing- 
ton are  established,  repaired  and  maintained, 
in  part,  by  appropriations  made  by  Congress^ 
ana,  in  part,  bv  taxation  upon  private  prop- 
erty, does  not  change  the  fact  that,  bj  an  ex- 
press declaration  of  Congress,  the  District  is 
created  a  body  corporate  for  municipal  pur- 
pose. Because  it  was  a  municipal  corporatioi> 
proper,  as  distinguished  from  a  corporation 
established  as  an  agency  of  the  government 
creating  it,  this  court  held  in  the  Barnes  Oast 
that  it  was  responsible  for  such  negligence  ot 
its  officers  having  the  care  of  streets,  avenuet 
and  sidewalks,  as  resulted  in  personal  inlu- 
ries  to  individuals.  The  source  from  which 
the  District  obtains  the  means  for  maintain- 
ing public  highways  in  the  city  is  of  no  con- 
sequence, so  long  as  Congress  has  made  it, 
and  permits  it  to  remain,  a  mere  municipal 
corporation,  with  such  functions  as  pertain 
to  municipal  corporations  proper.  This  mu- 
nicipal feature  was  emohasizea  in  Metropolitan 
B.  Co,  V.  District  of  (Uumbia,  182  U.  8.  1,  7 
[88 :  281,  284],  where  it  was  said  that  the  cor- 
porate  capacity  and  the  corporate  liabilities 
of  the  District  remained  as  they  were  before 
the  Act  of  1878,  and  that  its  character  as 
a  > mere  municipal  corporation  had  not  been 
changed.  Having  that  character,  we  held,  in 
that  case,  that  the  District  was  subject  to  the 
ordinary  rules  governing  the  law  of  procedure 
between  private  persons,    and  was  therefore 
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embraced  by  the  Maryland  Statute  of  Limita- 
tioDB  of  1715. 

It  is  further  said  that  the  fee  simple  of  the 
streets  in  the  City  of  Washington  is  in  the 
United  States,  and  that  that  fact  is  entitled 
to  great  weight.  This  point  was  made  in 
tht  Barnes  Cane  and  distinctly  overruled.  The 
court  there  said:  **We  do  not  perceive  that 
the  circumstance  that  the  fee  of  the  streets  is 
in  the  United  States,  and  not  in  the  munici- 
pal corporation,  is  material  to  the  case.  In 
most  of  the  cities  of  this  country  the  fee  of 
the  land  belongs  to  the  adjacent  owner ;  and 
upon  the  discontinuance  of  the  street,  the 
possession  would  revert  to  him.  The  streets 
and  avenues  in  Washington  have  been  laid 
out  by  competent  authority.  The  power  and 
the  Quty  to  repair  them  are  undoubted  and 
would  not  be  different  were  the  streets  the  ab- 
solute property  of  the  corporation.  The  only 
questions  can  be  as  to  the  particular  person 
or  body  by  which  the  power  shall  be  exercised, 
and  how  far  the  liability  of  the  city  extends. " 

Without  further  discussion,  we  adjudjge, 
upon  the  authority  of  Barnes  v.  District  of  Qd- 
umbia^  that  the  District  is  liable  for  such  neg- 
ligence upon  the  part  of  its  officers  as  is 
clmrged  in  the  plaintiff's  declaration.  That 
case  was  determined  in  1875,  and  has  never 
been  questioned  by  any  subsequent  decision  in 
this  court.  On  the  contrary,  its  authority  was 
recognized  in  Metropolitan  B,  Co.  ▼.  District 
<jf  Columbia  and  in  Brown  ▼.  District  of  Col- 
umUa,  127  U.  S.  579,  586  [82 :  262,  264],  and 
the  principles  announced  in  it  were  applied 
in  District  cf  Columbia  v.  McEUigott,  117  U. 
8.  621  [29:946].  If  the  rule  announced  in 
the  Barms  Com  is  not  satisfactory  to  Con- 
gress, it  can  be  abrogated  by  statute. 

We  proceed  to  examine  the  objections  urged 
by  the  District  to  the  admission  of  evidence. 
The  first  one  relates  to  the  plaintiff's  testi- 
mony in  reference  to  his  contributions  to 
medical  journals  upon  various  medical  sub- 
jects. At  the  trial  below  he  gave  evidence 
tending  to  show  that  at  the  time  of  the  acci- 
dent he  was,  and  had  been  since  1864,  a  resi- 
dent practicing  physician  of  Washington ; 
that  Setween  eignt  and  nine  o'clock  of  the 
eveninff  of  December  6,  1881,  while  walking 
yrith  his  sister  on  the  south  side  of  G  Street, 
between  Fourteenth  and  Fifteenth  Streets 
Northwest,  he  stepped  on  a  board  covering  a 
hole  in  the  sidewalk  adjoining  the  Higgs 
House,  and,  the  board  breaking  or  bending, 
he  fell  into  the  hole  underneath  it,  was  se- 
verely and  permanently  iniured,  and  his 
ability  to  prosecute  his  studies  and  to  pur- 
sue his  profession  greatly  impaired.  While 
under  Axamination-in-chief,  his  counsel  pro- 
pounded to  him  this  question :  **  State,  Doc- 
tor, if  yon  please,  whether  or  not  you  had  at 
that  time  or  prior  to  the  time  of  this  acci- 
dent been  a  contributor  to  any  medical  journal 
of  this  country  or  abroad — the  old  country — 
of  any  articles  or  essays  on  diseases  known 
to  the  profession. "  To  this  question  the 
plaintiff  answered  :  **!  have  been  for  years 
a  regular  contributor  in  the  Philadelphia 
M^ical  Times ;  also  to  the  Virginia  Journal, 
a  medical  monthly  published  in  Richmond, 
and  other  journals.  ^  The  defendant  at  the 
time  objected  to  the  question  and  answer, 
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but,  the  objections  being  overruled,  it  ex- 
cepted to  the  ruling  of  the  court.  At  a  sub- 
sequent stage  of  the  trial  the  plaintiff,  beine 
recalled  as  a  witness  in  his  own  behalf,  of- 
fered to  prove  that  he  had  in  his  possession 
certain  written  articles  for  medical  journals 
and  medical  works  on  obstetrics  and  gyne- 
cology, and  that  he  had  been  quoted  as  an 
authority  upon  certain  subjects ;  to  which  the 
defendant  objected,  but  the  court  ovemil«i 
the  defendant's  objection  and  permitted  said 
testimony  to  be  given  as  follows:  "Atkin- 
son's Therapeutics  of  Gynecology  and  Ob* 
stetrics  and  Wood's  Library  Minor  Surgical 
Gynecology,  by  Paul  F.  Munde  (which  ^oks 
were  produced  and  examined  by  the  witness* 
before  the  jury),  are  text-books  in  the  medi-^ 
cal  profession,  and  that  on  pages  73  and  140* 
of  said  first-named  book  were  articles  written 
by  himself,  or  reference  made  to  him,  and 
also  at  pa^e  217  of  the  last  book  referred  to ; 
also  that  in  the  Virginia  Medical  Monthly 
for  August,  1876,  there  is  an  article  by  the 
plaintiff  on  the  therapeutic  use  of  certain 
remedies,  and  also  in  the  American  Journal 
of  Obstetrics  there  is  an  article  by  plaintiff 
on  the  *  Application  of  Nitric  Acid  in  Ea- 
docervicitis  and  Endometritis,'  and  also  a 
translation  of  one  of  plaintiff's  articles  in 
a  French  journal,  entitled  'Annales  de  Gy- 
necologic,'  in  April,  1875,  and  also  in  a 
French  journal.  The  Review  of  Medical 
and  Surgical  Therapeutics,*  of  May,  1875." 
To  the  action  of  the  court  in  overruling  the 
defendant's  objection  and  permitting  this 
testimony  to  be  given ,  and  to  the  testimony 
itself,  the  defendant  excepted. 

This  evidence  was  competent  upon  the  is- 
sue as  to  damages.  It  indicated  the  nature 
of  the  plaintiff's  pursuits,  and,  in  connec- 
tion with  other  evidence  showing  the  serious 
and  permanent  character  of  the  injuries  re- 
ceived by  him,  that  his  capacity  to  prose- 
cute his  studies,  and  to  follow  his  orainary 
pursuits,  was  impaired.  The  defendant  in- 
sists that  the  eviaence  should  have  been  re- 
jected because  it  did  not  appear  that  the  plain- 
tiff had  derived  any  income  from  his  contri- 
butions to  medical  journals.  This  is  not  a 
sound  view  of  the  question.  Even  if  those 
contributions  were  made  without  compensa- 
tion, his  inability  to  continue  them  by  reason 
of  the  injuries  in  question  was  a  proper  ele- 
ment in  the  inquiry  as  to  damages.  That 
fact  tended  to  show  the  extent  oi  both  his 
mental  and  physical  suffering,  resulting  from 
the  injuries  received.  All  evidence  tending 
to  show  the  character  of  his  ordinary  pur- 
suits, and  the  extent  to  which  the  injury 
complained  of  prevented  him  from  following 
those  pursuits,  was  pertinent  to  the  issues. 
Wade  V.  Leroy,  61  U.  S.  20  How.  34  [15 : 
818]  ;  Nebraska  City  v.  Campbell,  67  U.  8.  3 
Black,  690  [17:  271]  ;  Vicksburg  <ft  M,  R. 
Co.  V.  Putnam,  118  tJ.  8.  545,  654  [80:  257. 
258]  ;  Bipon  v.  Bittel,  80  Wis.  614 ;  Ballou 
V.  Famum,  11  Allen,  78 ;  Caldwell  v.  Mur- 
phy,  1  Duer,  233,  11  N.  Y.  416.  The  au- 
tiiorities  all  agree  that  in  cases  of  this 
character  much  latitude  must  be  given  to 
juries  in  estimating  the  damages  sustained 
by  the  person  injured.  Physical  suffering, 
resulting  from  such  injuries,  is  necessarily 
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attended  by  mental  suffering  in  a  greater  or 
less  degree.  And  as  said  in  Kenmm  y.  GUI' 
mer,  181  U.   S.    22,  26.  27    [88:  110,    112], 

AQ1  "  The  action  is  for  an  injury  to  the  person  of 
^  an  intelligent  being;  and  when  the  injury, 
whether  caused  by  willfulness  or  negligence, 
produces  mental  as  well  as  bodily  anguish 
and  suffering,  it  is  impossible  to  exclude 
the  mental  suffering  in  estimating  the  extent 
of  the  personal  injury  for  which  compensa- 
tion is  to  be  awarded. "  lUinais  Cent,  Ji,  Co, 
Y.  Bofrran,  72  U.  8.  5  Wall.  90,  106  [18: 
591,  594]  ;  Penngylvania  A  0,  Canal  Co,  ▼. 
Graham,  88  Pa.  290 ;  Smith  y.  Holcomb,  99 
Mass.  552 ;  Hdyoke  y.  Grand  Trunk  B,  Co, 
48  N.  H.  541 ;  Stockton  y.  Frey,  4  Gill,  406 ; 
Smith  y.  Overby,  80  Ga.  241 ;  Cto  y.  Vander- 
Jdeed,  21  Ind.  164 ;  Lynch  y.  Knight,  9  H. 
L.  Gas.  577. 

The  next  objection  to  the  admission  of  eyi- 
dence  relates  to  a  certain  entry  in  the  books 
of  the  Adams  Express  Company  in  reference 
to  the  dead- light  placed  at  the  hole  into 
which  plaintiff  fell.  It  should  be  stated  in 
this  connection  that  there  was  evidence  be- 
fore the  jury,  on  behalf  of  the  plaintiff,  tend- 
ing to  show  that  the  sidewalk,  where  the  ac- 
ciaent  happened,  was  torn  up  for  the  purpose 
of  putting  in  a  new  boiler  for  the  Riggs 
House;  that  after  the  boiler  had  been  set, 
and  the  wall  around  it  bricked  up,  a  hole 
was  left  for  the  purpose  of  putting  in  a  dead- 
light; that  before  the  dead-light  (in  the 
procuring  of  which  there  was  some  delay) 
was  put  m  place,  the  hole  was  covered  by  a 
board,  that  was  kept  there  for  fifteen  or 
eighteen  days  before  the  dead- light  was  put 
in,  which  was  not  done  until  after  the  acci- 
dent in  question ;  that  oo  the  top  of  the  boiler 
was  a  safety  valve  that  required  the  atten- 
tion of  the  engineer;  that  before  the  hole 
was  covered,  or  the  boiler  set,  the  engineer, 
in  order  to  reach  the  safety  valve,  would  take 
off  the  board  cover  and  go  down ;  and  that 
there  was  no  attachment  to  the  boards  from 
below  to  prevent  them  from  sliding,  but 
they  were  nailed  together  by  two  cleats. 
Tliere  was  also  evidence  tending  to  show  that 
the  boards  constituted  a  reasonably  sufficient 
covering  for  the  hole.  C.  E.  Luckett,  a  wit- 
ness for  the  plaintiff,  testified  that  he  was  a 
clerk  in  the  Adams  Express  Company  in 
Washington,  and  its  agent  at  Georgetown  in 
NovemMr  and  December,  1881 ;  that  he  had 
the  company's  book  of  delivery  for  those 
months ;  that  the  entries  in  it  under  date  of 

S11  November  29,  1881,  are  in  his  handwriting, 
^  were  made  by  him  in  the  regular  course  of 
business  for  which  the  book  was  kept,  and 
that  on  that  date  there  is  an  entry  in  the 
book  of  a  delivery  to  Beckham  &  Miadleton ; 
that  he  did  not  in  person  deliver  the  article 
mentioned  to  that  firm,  his  duty  being  to 
write  up  the  driver's  book,  check  off  the 
way-bills  that  came  in  and  do  all  the  cleri- 
cal work  of  the  office ;  and  that  the  company's 
driver  delivered  the  article  referred  to,  tak- 
ing the  book  with  him,  the  book  produced 
by  witness  bein^  the  one  that  the  driver  had. 
At  this  point  of  the  witness'  testimonv-in- 
chief  he  was  asked  **  whether  the  book  snows 
that  this  thing  was  received  on  the  29th  of 
November, "    The  question  was  objected  to, 
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and  the  objection  oyemiled.  The  witness 
answered :  **It  was."  To  this  ruling  of  the 
court  as  to  the  question  and  answer  the  de- 
fendant excepted.  It  was  also  in  proof,  in 
behalf  of  the  plaintiff,  by  Middleton,  of  the 
firm  of  Beckham  &  Middleton,  that  on  the 
book  of  the  Adams  Express  Company,  referred 
to  by  Luckett  (and  shown  to  the  witness), 
appeared  his  signature  under  this  entry,  of 
date  November  29,  1881 :  **  1  casting,  Beckham 
&  Middleton;  amount  of  charges,  $1.60; 
Beckham  &  Middleton ;"  that  the  casting  re- 
ferred to  was  ordered  from  New  York  for 
Hutchins,  who  put  in  the  boiler,  and  that  no 
other  castinjz  was  delivered  to  him  by  wit- 
ness or  his  firm  during  November  or  Decem- 
ber, 1881.  To  this  evidence  when  offered 
the  defendant  objected,  but  the  objection  was 
overruled,  and  it  excepted. 

The  principal  object  of  this  evidence  in 
reference  to  the  dead-light  was  to  show  when 
it  was  placed  at  the  hole.  We  will  not  stop 
to  consider  whether  a  proper  foundation  was 
laid  for  the  use  of  the  above  entry  as  evidence 
in  itself ;  for  it  was  otherwise  in  proof,  and 
not  questioned,  that  the  dead-light  was  not 
placed  in  position  until  after  the  plaintiff 
had  fallen  into  the  hole,  and  that  the  hole 
was  unguarded  by  such  a  light  for  some  time 
prior  to  the  acciaent.  The  point  which  con- 
cerned the  District  was  the  length  of  time 
during  which  the  hole  was  left  unguarded  by 
a  dead-light,  or  other  sufficient  signal,  and 
not  whether  Beckham  &  Middleton,  as  be- 
tween themselves  and  Hutchins,  were  negli- 
gent in  not  procuring  the  dead- light  sooner, 
or  in  not  delivering  it  more  promptly  than 
was  done  after  it  reached  their  nands.  If  the 
entrjr  in  the  books  of  the  express  company 
was  incompetent  as  evidence,  in  itself,  of  tlie 
facts  stated  in  it,  its  use  before  the  Jury  could 
notpossibly  have  prejudiced  the  defendant. 

We  will  add  that  the  objections  made  by 
the  District  to  the  evidence  In  relation  to  tlie 
plaintiff's  contributions  to  medical  1oumal8» 
as  well  as  to  the  entry  upon  the  books  of  the 
Express  Company,  lose  much  of  their  force 
because  they  did  not  indicate  with  distinct- 
ness the  precise  grounds  upon  which  they 
were  intended  to  rest.  Sucn  general  objec- 
tions were  well  calculated  to  embarrass  the 
court,  and  put  it  at  disadvantage  in  its  con- 
duct of  the  trial.  It  was  entitled  to  know 
the  grounds  of  the  objection,  so  that  the  jury 
could  be  put  in  possession  of  the  real  case  to 
be  tried.  In  Camden  v.  DoremuM^  44  U.  8.  8 
How.  515,  580  [11 :  705],  this  court  declined 
to  consider  objections  made  to  the  admission 
of  evidence  which  did  not  state  the  grounds 
upon  which  they  were  made,  and  did  not  ob- 
viously cover  the  competency  of  such  evi- 
dence nor  point  to  some  definite  and  specific 
defect  in  its  character.  "We  must,"  the 
court  said,  **  consider  objections  of  this  char- 
acter as  vague  and  nugatory,  and,  if  entitled 
to  weight  anywhere,  certainly  as  without 
weight  before  an  appellate  court.*  To  the 
same  effect  are  Burton  y.  Drigg$,  87  XJ.  8.  20 
Wall.  125,  183  £22:  299,  80f| ;  Patrick  y. 
OraMm,  182  U.  8.  627,  829  [85:  4801.  This 
rule  is  especially  applicable  in  actions  like 
the  present  one,  in  which  no  fij^ed  rale  cu 
be  prescribed  for  measuring  the  amonnt  oC 
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damages,  and  in  which  the  result  must,  of 
necessity,  depend  upon  the  good  sense  and 
sound  discretion  of  the  jury,  as  controlled 
by  the  special  circumstances  of  the  case. 

At  the  close  of  the  testimony  on  behalf  of 
the  plaintiff  the  defendant  asked  the  court  to 
instruct  the  Jury  that  the  evidence  did  not 
show  a  case  entitling  the  plaintiff  to  re- 
cover. The  court  refused  to  so  instruct  the 
jury.  The  defendant,  having  closed  its  evi- 
dence, made  numerous  requests  for  instruc- 
tions, each  one  of  which  was  refused,  and  it 
excepted. 

The  charge  of  Mr,  Justice  Cox  to  the  jury 
covered  every  possible  view  of  the  case  as 
made  by  the  evidence.  While  it  is  too 
lengthy  to  be  here  inserted,  it  will  be  proper 
i]  to  state  the  general  principles  of  law  which 
the  juiy  were  instructed  to  observe  in  their 
determination  of  the  case.  Those  princi- 
ples— preserving  as  far  as  possible  the  lan- 
guage of  the  charge — were  as  follows : 

1.  The  district  government,  as  a  munici- 
pal corporation,  is  charged  with  the  duty  of 
supervising  the  streets  of  Washington,  and 
keeping  them  in  a  condition  fit  for  convenient 
use  anu  safe  against  accident  to  travelers  us- 
in^  them.  But  it  is  not  under  an  absolute 
obligation  to  respond  for  every  accident  a 
man  may  suffer  in  its  streets.  It  is  simply 
bound  to  practice  due  care  and  diligence  in 
the  exercise  of  its  powers  and  in  the  appli- 
cation of  its  resources  towards  the  objects 
named.  If  due  care  is  once  exercised,  and, 
notwithstanding,  an  accident  occurs  and 
somebody  is  injured,  it  is  the  misfortune  of 
the  victim  and  not  the  fault  of  the  author- 
ities. If  its  duty  has  been  fully  performed 
in  regard  to  any  particular  street  and  that 
street  has  been  put  in  good  condition,  safe 
against  all  accidents  that  could  ^be  foreseen 
sod  provided  for,  and  afterwards,  by  some 
casualty,  it  falls  into  dilapidation  and  be- 
comes dangerous,  as,  for  instance,  by  the 
caving  in  of  a  sewer,  and  then  an  accident 
happens,  the  rule  is  that  the  district  govern- 
ment is  not  responsible  for  the  injury  that 
results,  unless  it  had  timely  notice  of  the 
dangerous  condition  of  the  street,  so  that  it 
oould  be  put  in  repair  and  the  danger  ob- 
viated. This  notice  is  either  actual  or  con- 
structive ;  the  latter  meaning  that  the  district 
aathorities,  within  the  scope  of  their  oppor- 
tunities and  money,  being  imder  an  obliga- 
tion to  exercise  a  general  supervision  of  the 
streets,  and  to  keep  themselves  informed 
about  their  condition,  if  a  street  remains  in 
a  dangerous  condition  so  long  that  the  au- 
thorities could  not  help,  in  the  exercise  of 
ordinary  care  and  diligence,  knowing  that 
fact,  and  did  not  know  it  because  they  failed 
to  exercise  proper  vigilance,  then  the  law 
imputes  notice  to  them ;  in  other  words,  tiiey 
have  notice  in  contemplation  of  law,  and 
that  is  constructive  notice. 

2.  No  certain  duration  of  a  dangerous  con- 
dition of  a  public  highway  operates  of  itself 
as  a  notice.  The  law  does  not  require  im- 
possibilities of  any  person,  natural  or  arti- 

(]  flcial,  and  it  is  impossible  that  all  parts  of 
all  the  streets  should  be  under  constant  in- 
spection. Consequently,  it  could  not  be 
maiotalned  that  at  the  instant  an  accident 
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happens  to  a  highway  the  authorities  are 
charged  with  notice  and  held  liable  therefor 
if  they  do  not  put  it  instantly  in  repair. 
EveiT  such  case  must  be  determined  by  its 
peculiar  circumstances.  The  District  would 
not  be  responsible  for  damages  arising  from 
the  bad  condition  of  a  street  unless  actual 
notice  was  brought  to  them  of  the  condition 
of  the  street,  or  unless  the  street  remained  in 
an  unsafe  condition  so  long  that  they  ought 
to  have  known  of  it  if  they  exercised  ordi- 
nary care. 

8.  People  must  build  houses,  and,  in  order 
to  do  that,  it  is  necessary  to  excavate  for 
cellars  and  areas,  if  needed,  and  to  dig 
trenches  to  connect  with  the  water-mains, 
gas-pipes  and  sewers.  Nobody  has  a  right 
to  do  this  without  a  permit  from  the  author- 
ities, and  if  any  person  undertakes  to  do  it 
without  a  permit,  he  would  be  responsible 
for  any  injury  resulting;  but  the  District 
would  not  be,  unless  it  had  the  notice  already 
spoken  of.  If  a  permit  is  granted,  as  is 
usually  the  case,  the  fact  is  notice  to  the 
authorities  that  the  work  is  in  progress,  and 
then  they  are  charged  with  the  duty  of  see- 
ing that  it  is  properly  conducted. 

4.  These  works  are  necessarily  dangerous 
to  life  and  limb,  and  it  is  the  duty  of  a  per- 
son doing  the  work  to  protect  it  against  ac- 
cident to  travelers  on  the  street,  and  the  duty 
of  a  private  person  is  vcrv  much  the  same  as 
that  of  the  District  itself  when  it  is  prose- 
cuting an  improvement.  If  a  private  indi* 
vidufikl  fails  to  protect  the  excavation  or  hole, 
or  whatever  it  may  be,  it  is  the  duty  of  the 
district  authorities  to  see  that  it  is  protected, 
and  they  are  held  responsible  that  he  shall 
do  it,  for  they  were  notified  that  he  was  going 
on  with  the  work  when  he  obtained  his  per- 
mit. If  the  individual  himself  supplies  the 
protection  against  danger,  then  the  duty  will 
have  been  discharged  on  his  part,  and  that  of 
the  District  also  will  have  been  discharged 
lust  the  same  as  in  the  case  of  the  works  be- 
ing constructed  by  itself.  If,  then,  by  any 
umoreseen  accident  or  the  act  of  somebody 
that  could  not  be  anticipated,  the  protection 
has  been  removed  and  new  danger  supervenes, 
of  course  the  law  about  notice  applies. 

5.  The  first  question  for  the  jury  was  a 
delicate  and  difficult  one,  namely,  whether 
in  the  first  instance  a  sufficient  protection 
was  provided  to  guard  the  public  against 
accident.  A  mortar-board  was  placed  over  the 
hole  and  extended  several  inches  beyond  the 
edges,  and  was  the  protection  relied  upon. 
If  there  never  was  an  adequate  protection 
provided  in  the  first  instance,  then  the  dutj 
of  the  builder  never  was  fulfilled,  and  it 
would  not  make  the  slightest  difference 
whether  it  became  a  little  more  dangerous  by 
the  displacement  of  the  cover  afterward  or 
not,  and  the  question  of  the  notice  about 
this  displacement  would  not  arise  at  all.  If 
it  was  an  adequate  protection  in  the  first  in- 
stance, then  comes  the  question  of  notice  of 
subsequent  change. 

6.  It  was  for  the  iury  to  decide  whether  the 
boards  placed  over  the  hole  be  sufficient  to  sus- 
tain the  weight  of  an  ordinary  man  traveling 
over  them.  It  is  not  onlv  necessary  that  the 
protection  should  be  sufifcient  to  sustain  the 
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weight  of  persons  passing  along,  but  another  below,  in  general  term,  refused  to  consider 

element  is  the  security  of  the  covering  in  its  that  one  of  the  grounds  for  a  new  trial  which 

place  over  the  hole  to  sustain  the  weight  of  stated  that  the  verdict  was  against  the  weight 

a  heavy  man  walking  over  it.    If  it  would  of  the  evidence,    thereby,  It  is  contended, 

be  liable  to  be  kick^  out  of  place  by  per-  disregarding  the  rule  announced  in  Meiro- 

sons  passing  along  it  might  not  be  deemed  politan  B,  Vo,  v.  Moore,  121  U.  8.  561  [80 

an  aaequate  protection.     But  that  was  for  1022].     It  is  attempted  to  support  this  as- 

the    iu^    to   decide.      They    must   decide  signment  by  referring  to  the  stenographic 

whether  it  was  sufficient  to  sustain  the  weight  repbrt  of  tne  oral  opinion  of   Mr,    JusUcb 

of  a  person  passing  over  it,  and  whether  it  Hagner,  speaking  for  the  general  term.     It 

was  sufficiently  secured,  either  by  artificial  is  to  be  found  in  6  Mackey,  127,  148.    This 

appliADces  or  by  its  own  inherent  weight,  to  report  cannot  control  the  record  of  the  case 

hold  it  in  its  proper  place.     It  was  not  nee-  as  certified  to  us.    It  does  not  appear  from 

essarv  that  the  board  placed  over  the  hole  the  record  that  the  general  term  declined  to 

should    have    been    made    absolutely    safe  pass  upon  any  question  which  it  was  its  duty 

against  all   interference,    for  no  barrier  or  to   consider.      This   objection   is    therefore 

other  safeguard  could  be  put  there  which  without  any  basis  upon  which  to  rest, 

could  not  be  removed  by  some  force,   but  Upon  the  whole  case  we  are  of  opinion 

only  that  it  should  be  safe  against  the  conse-  that  no  error  of  law  was  committed  by  the 

quences  of  the  ordinary  use  of  the  street —  court  below,  and  the  judgment  must  be  Offfinned, 

such  contingencies  as  might  fairly  have  been  It  i$  eo  ordered, 
anticipated  and  foreseen.    If  it  was  such  a 

precaution    as   proper   care,    diligence   and  

foresight  ought  to  have  provided  for,  and  the  

accident  was  not  occasioned  by  any  defect  in  THE   LATE   CORPORATION    OP    THE 

the  original   appliance  provided  there,  but  CHURCH  OF  JESUS  CHRIST  OF  LAT- 

it  was    subsequently,   by  some    unforeseen  TER-DAY  SAINTS  et  al.,  ^AppU,, 

occurrence  or  agency,  or  the  exertion  of  some  «. 

individual,  moved  from  its  place  and  thereby  UNITED  STATES. 

made  dangerous,  then  the  above  rules  as  to  

notice  will  apply.    The  btmien  is  on  the  GEORGE  ROMNEY  et  al.,  AppU.. 

plaintiff  to  prove  either  that  the  thing  was  i^                 »     ^-^    » 

originally  dangerous  or  had  become  so  long  rrNTTTTrrk  aTATT?Q 

enough  before  ttie  accident  for  the  authorities  U  JN 1 1  Jfil^  B  l  A 1  J!i». 

to  have  known  it,  so.as  to  impose  upon  them  ^     «««    _^,-^,^» 

the  obligation  to  put  it  in  proper  condition.  <Bee  8.  C.  ReporterVi  ed.  l-eaj 

structions  asked  on  the  part  of  the  plaintiff  VS**  T  fTT,    ^^  •  J^»  ^^  Mormon 

Isto  threffert  tbit  the  plaintiff  is  entitled  <^'*'"^«*.,  "-^  ^'T?*Jl^*'!?~^/?f*'^^ 

to  r^ver.  if  he  is  entitled  to  recover  at  all.  f?^- 'f'.SXi^lilSVJS^  'SfJ^'^ 

for  his  ll«  of  time,    the  expenditure  of  S2nKSi,SS^;;1^*<<.'?4^;!%,? 

arc  to  be  considered  in  case  you  find  a  ver-  -w».«l..  ^r  TM^i,3^u,mM  ^»«^  w.y.w/.v.  i^^  ^ 
diet  in  his  favor.  It  is  Impoiible  for  me  to  ST/il-Wtor^  «^S^  "^ 
say  what  the  compensation  should  be,    as      «**«*^*»^»—  ^*«*'»  •«•«'    •^«»  «^««rjr»w«». 

there  is  no  mathematical  rule  by  which  his  l  TheUnlted  States  has  supreme soverelffntj over 
losses  can  be  estimated,  and  it  is  a  matter  a  Terrltonr,  and  Congreas  has  full  and  oomplete 
for  sound  Judgment  in  this  as  in  all  cases.**  legtolative  authority  over  its  people  and  govern- 
As  to  so  much  of  the  charge  as  instructed  ment. 
the  jury  that  it  was  to  be  presumed  that  a  %>  Coogress  has  power  to  revoke  the  charter  of  the 
permit  had  been  given  by  tne  defendant  for  Church  of  Jesus  Christ  of  Latter-Day  Saints  In 

doing  the  work  in  the  sidewalk  of  the  street,      the  Territory  of  Utah. 

and  to  so  much  as  related  to  the  liability  of  ^.  #«•»«««».  «^  rv>«m^-.  ««-.  fww#^-.«-^ 

the  defendant  incident  to  and   consequent  ^^"":^*S'*rT*  •^o^'^JP^^*^^^!? 

upon  such  permit,  the  defendant  excepted.  "^^^^  *^  ^^  ^^^  «^  v.  Yankton  County, 

In  reference   to  the  entire  charge  to  the  AMUitonArMXiaiiotTraviM  to  eorporatUmM;  ear- 

Jury,  it  is  unnecessary  to  say  more  than  that  paratUms  have  only  vowen  granted,  or  Hum  neeee- 

it  correctly  stated  the  rules  of  law  applicable  nry  to  carry  into  effect  powen  granted:  can  act  only 

to  the  case.     It  omitted  nothing  that  ou^ht  in  the  mode  prescribed  by  the  law  ereatinar-9ef&  note 

to  have  been  said,  and  contained  nothing  to  Charles  River  Bridge  v.  Warren  Bridge,  9e  Tn; 

that  was  inconsistent  with   the   principles  also  note  to  Beaty  v.  Knowler,  7:  818. 

announced  in  Barnes  v.  District  of  Colun&ia,  Atto  power  to  aUer,  amend  or  repeal  ehofietmof 

or  that  was  not  in  harmony  with  the  estab-  ^"T^*^,  ^  *^^«  ^  J^^"."*  2^11^  o 

lished  rules  of  evidence.    We  will  not  extend  ^^^""^  ^  ^  Greenwood  v.  Union  Freight  B. 

this  opinion  by  commente  upon  the  instruc  ^f/^^  ^^  exeeuUsig  powers  eonf erred  <m  oor^ 
tions  asked  by  the  defendant ;  for  the  charge  p,^<^.  yj)JtpowersZin^imiMed.--free>noUto 
to  the  jury  covered  all  the  issues,  and  gave.    Beaty  v.  Knowler,?:  818. 

in  clear  language,  the  whole  law  applicable  At  to  forfeUure  of  franeiMsss  of  corporations^  for 
to  the  case.  tntotiM,  nonuM  or  cOmae,  see  note  to  Cbioago  L.  Insb 

It  is  also  aasigned  for  error  that  the  court  Oo.  r.  Needles,  »:1DB4. 
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1880.             LiLTB  CoBPOiULTiov  OF  Latt8a-Dat  SAiimi  T.  Unitbd  Statm.  1-68 

JL   Congnm  and  the  courts  have  the  power  to  E.  McDonald,  Franklin  8,  Biehardi  and 

cause  the  property  of  the  said  Oorporatlon  to  be  John  M.  Butler,  for  appellanU: 

oeixed  and  taken  possession  of  and  held  for  final  jhe  creation  of  this  Corporation  was  a  con- 

proper  disposition.  ^^^^  ^^^^^  ^^j ^  ^^^  y^  ^j^^^^  ^^  repealed  by 

•4.  The  Act  of  July  1,1882  (sec.  1800.U.  8.  Rot.  Stat),  any  subsequent  Act  of  the  Territorial  Legiala- 

Umltinjrthe  amount  of  real  estate  which  oould  ture  or  of  the  Ctongiess  of  the  United  States. 

Sd  '?orf^Sn'lS^T«%TtS  SS.£.^^^  ^'««"^<^  ^c^  ^^  Utah  of  1850;  Dartmouth  Cot. 

rdr^rth!:;^!w.Sa^f^^^  fckW""^MlV-\'  '^,^^\^\^> 

greasional power.    Its  prohibition  oould  not  be  ^^^  j*-    S-,,      ^ '  »r    ^"  i.*2«TT^*??i 

eraded  by  putting  the  property  of  the  Corpora-  )^^?'  LPTi.  ^tXt^  Z:      .    V^i*  ®1^-^^-  ^* 

tlon  into  the  hands  of  trustees.  Wall.  488  (21:98);  Atlantic  d  O,  R   Co,  ▼. 

Jw   When  a  public  or  charitable  corporation  is  dis-  Georgia,  9S  U.  8.  865  (25:187);  Oreemcoody. 

solved,  its  personal  property  is  subject  to  the  dis-  Union  Fretpht  R.  Co,  106  U.  8.   15   (26:9«8); 

poeal  of  the  sovereifirn  authority  and  its  real  estate  Penmulvania  CoUege  Cases,  80  U.  8.  13  Wall. 

reverts  to  the  grantor  (in  this  case  the  United  212  (20: 552);  8t,  Pttei'e  Roman  Catholic  Cong. 

States),  subject  tothe  charitable  use.  v.  Qermain,  104  111.  440;  Holyoke  W,  P.   Co. 

C   Govemmentmayprohlbitpolygamy.evenif  the  ▼.  Lyman,  82  U.  8. 15  Wall.  500  (21:133);  Ter- 

light  to  indulge  in  it  is  a  religious  beUef;  and  rett  ▼.  Taylor,  13  U.  8.  9  Cranch,  53  ([8:  654); 

when  it  is  forbidden  by  law,  property  used  for  Wilkinson   v.  Leland,    27    U.   8.  2  Pet.  657 

promoting  such  unlawful  practice,  but  dedicated  (7. 553);  Csbom  ▼.  Nicholson,  80  U.  8. 18  Wall. 

tocharitobleuses  and  belonigngto  a  defendant  e62  (20:695);  Scott  v.  8anc(ford,  60  U.  8.  19 

:^T:^r^'^e^sT^t:r^^  Ks^^lS'^^  "^"^  "• ''''''' '  ''•  ^^  • 

«    \sri.ZL  ^^^.^  I,..  >ww»„  A^^^^  ♦^  .  ^K-^  The  charter  of  the  Church  Corporation  re- 

^- Jir^';~h?:h^'S;tS:^^'^^  chived  the  ImpHed  sanction  of  crgress.  and 
of  some  illegality  in  or  failure  of  the  object,  it  thereafter  Con  grew  ^uld  not  impair  the  con- 
may  be  applied  under  the  direction  of  the  courts,  tract  nor  dissolve  the  Corporation,  either  by  dw- 
or  of  the  supreme  power  in  the  state,  to  other  approving  the  Act  of  incorporation,  or  by  re- 
charitable  objects  corresponding,  as  near  as  may  pealing  the  charter, 
be,  to  the  original  intention  of  the  donor.  Clinton  v.  Enalebreeht,  80  U.  8. 13  WaU.  446 

€.   In  this  country,  the  Legislature  or  government  (20: 662):  First  Nat.  Bank  v.  Yankton  County, 

of  the  State,  as  pofrens  pairioB,  has  the  right  to  101  U.  8.  129  (25: 1046);  People  v.   O'Brien,  2 

enforce  all  charities  of  a  pubUc  nature  where  no  L.  R.  A.  255,  111  N.  Y.  1;  Greenwood  v.  Union 

other  person  is  taitrusted  with  it  Freight  R,  Co,  105  U.  8.  19  (26:  964). 

#.   Tbe  law  of  charities  exists  In  Utah,  and  Oon-  The  Act  of  March  3, 1887,  T?as  an  act  of  ju- 

gross  has  power  to  carry  out  that  law  and  put  it  dicial  legislation,  and  for  this  reason  beyond 

in  force,  in  its  application  to  the  Church  of  Jesus  the  power  of  the  legislative  department  of  the 

Christ  of  Latter- Day  Saints.  general  government;  it  is  therefore  unconstitu- 

10.    Congress  had  constitutional  power  to  pass  the  tional. 

ActorFeb.l9.l887,annuUingthecharter  of  said  Hurtado  v.  California,  110  U.  8.  535,  536 

Qiurch  and  directing  proceedings  to  forfeit  its  (28:288);   United  States  v.  Klein,  80  U.  8.  18 

property.  Wall.  146  (20:525);  Daais  v.  Gray,  83  U.  8. 

U.   Tbe  attempt  made,  after  the  passage  of  the  16  Wall.  223  (21:454);  Citizens  Sav.  A  L,  Asso. 

Act  of  February  19, 1887,  and  whilst  it  was  in  the  v.  Topeka,  87  U.  8.  20  Wall.  662  (22: 461). 

President's  hands  for  his  approval  or  rejection.  There  is  no  such  thing  known  to  the  juris- 

to  transfer  tbe  property  from  the  trustee  then  prudence  of  the  United  States  as  escheat.   There 

holding  it  to  other  persons,  and  for  the  benefit  of  [g  qq  juig  Qf   jg^  by  which  personal  property 

difrerent  associations,  was  an  evasion  of  the  Law  ^f  ^      ^ind  can  escheat  to  thrUnited  States. 

^^  ^®*^-  Coke,  Litt.  18  a,  92  b;  Cox  v.  Parker,  22 

[Nos.  1081,  1054.]  Beav.   168;   Lewin,  Trusts,  822;   Burgess  v. 

Ar^  Jan.  16.17.  IS  ISSS.    Deci^Ma.lS.  sK-'J'r^.Sift^BellrAu* 

dor,  Lead.  Cas.  on  Real  Prop.  784,  and  notes; 
McDomll  V.  Bergin,  12  Ir.  C.  L.   R   391;  2 

APPEALS  from  a  decree  of  the  Supreme  Hawkins,  Pleas  of  the  Crown,  chap.  49,  g  9; 

Court  of  the  Territory  of  Utah,  that  the  Wheaton  v.  Peters,  33  U.  8.  8  Pet.  591  (8: 1055). 

Corporation  of  the  Church  of  Jesus  Christ  of  The  personal  property  is  not  subject  to  es- 

Latter-Dajr  Saints  was  dissolved,  and  annul-  cheat  to  the  United  States  on  account  of  any 

2ing  certain  deeds  of  property  and  (except  a  failure  or  illegality  of  the  trusts  to  which  it  was 

certain  piece  of  land  set  apart  for  the  worship-  dedicated  at  its  acquisition  and  for  which  it 

«T8of  that  sect)  decreeing  that  the  real  estate  be-  has  been  used  b^  the  Corporation, 

longing  to  said  Corporation  was  not  used  for  Com,  v.  Martin,  5Munr.  117;  Jackson  y,  PhiU 

tbe  worship  of  God  or  for  burial  pounds,  and  lips,  96  Mass.  555. 

that  its  personal  property  has  become  escheated  Real  estate  in  which  the  Church  has  vested 
to  the  United  States,  an<(i  that  the  receiver  ap-  rights  cannot  be  disturbed, 
pointed  by  this  court  keep  possession  of  such  Hussey  v.  Smith,  99  U.  8.  22(25: 314);  String- 
jrealand  personal  property  until  further  order,  fellow  v.  Cain,  99  U.  8.  616(25:423);  Cofleldv, 
J^rmed.    But,  as  the  decree  may  perhapi  re-  Mef  lellan,  83  U.   8.  16  Wall.  332  (21:  340); 
^ire  modification  in  some  matters  of  detail,  for  Lamb  v.  Davenport,  85  U.   8.   18  wall.  313 
ihat  purpose  only  the  ease  is  reseroed  for  further  (21:761);    Ticker  v.  St.    demenfs   Church,  8 
^consideration,  Sandf.  251;   Bogardus  v.  Trinity  Church,  4 
The  facte  are  stated  in  the  opinion.  Sandf.  Ch.  758,  7  N.  Y.  Cb.  L.  ed.  1280;  Bar- 
Messrs.  James  O.  Bro»dlie»d»  Joseph  vard  College  t.  Boston,  104  Mass.  488. 
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1880.             Latb  Corporation  or  Lattkr-Dat  S  a  hits  t.  Unitbd  Statsb.  1-88 

■ad  to  wind  up  the  affairs  of  said  Corporation  and  which  are  known  and  distinguished  as 
oonformably  to  law;  and  in  such  proceedings  'The  Church  of  Jesus  Christ  of  Lattcr-Day 
the  court  shall  have  power,  and  it  shall  be  its  Saints/  are  hereby  incorporated,  constituted, 
duty,  to  make  such  decree  or  decrees  as  shall  made  and  declared  a  body  cor|H)rate,  with  per 
be  proper  to  effectuate  the  transfer  of  the  title  petual  succession,  under  the  oridnal  name  and 
to  real  property  now  held  and  used  by  said  style  of  'The  Church  of  Jesus  Cnrist  of  Latter- 
Corporation  for  places  of  worship,  ana  par-  Day  Saints/  as  now  organized,  with  full  power 
■onages    connected     therewith,     and    burial  and  authority  to  sue  and  be  sued,  defend  and 

Sounds,  and  of  the  description  mentioned  in  be  defended,  in  all  courts  of  law  or  equity  in 

e  proviso  to  section  thirteen  of  this  Act  and  this  State;  to  establish,  order  and  regulate  wor- 

in  section  twenty-six  of  this  Act,  to  the  re-  ship,  and  hold  and  occupy  real  and  personal 

2>ective  trustees  mentioned  in  section  twenty-  estate,  and  have  and  use  a  teal,  which  they 

X  of  this  Act;  and  for  the  purposes  of  this  may  altpr  at  pleasure, 

■ection  said  court  shall  have  all  the  powers  of  a  "Sec.  2.  And  be  it  further  ordained:  That 

court  of  equity."  said  body  or  Church,  as  a  religious  society^ 

'*Sec.  26.  That  all  religious  societies,  sects  may,  at  a  general  or  special  conference,  elect- 

and  congregations  shall  have  the  right  to  have  one  *  trustee  in  trust,'  and  not  to  exceed  twelve 

and  to  hold,  through  trustees  appointed  by  assistant  trustees,  to  receive,  hold,  buy,  sell» 

any  court  exercising  probate  powers  in  a  Ter-  manage,  use  and  control  the  real  and  personal 

ritory,  only  on  the  nomination  of  the  author-  property  of  said  Church,  which  said  property 

ities  of  such  society,  sect  or  congregation,  so  shall  be  free  from  taxation,  which  trustee  and 

much  real  property  for  the  erection  or  use  of  assistant  trustees,  when  elected  or  appointed, 

houses  of  worship,  and  for  such  parsonages  shall  give  bonds,  with  approved  security,  ia 

and  burial  grounds  as  shall  be  necessary  lor  whatever  sum  the  conference  may  deem  suffl- 

the  convenience  and  use  of  the  several  congre-  cient,  for  the  faithful  performance  of  their 

gations  of  such  religious  society,  sect  or  con-  several  duties,  which  said  bonds,  when  ap- 

gregation."    (24  U.  B.  Stat.  837,  83tf  and  641.)  proved,  shall  be  filed  in  the  general  church  re- 

T«  .«,«*<.,<.<.»^  *v#  *\^^  ift»K  .^ti^n  .iw^vA  »*.  corder's  office,  at  the  scat  of  general  church 

In  pursuance  of  the  18th  section  above  re-  ^,,^j,^^   ^hei  said  bonds  ara  approved  by 

rf^An^'i^f  nt^hrrni^t^'su^  «^id  c^nfenjuce.  and  said  trustee  ai5  assistant 

Jfe?.5i^*i*'l''li*'fu?°iL^l'?^'?^T^^^^^  trustees  shall   continue  in  office  during  the 


District  Court  of  the  Terntorv  of  Utah,  for  ~^y^^^  ofsaid  Church;  and  there  shalF  also 

the  purpose  of  havmg  declareJ  forfeited  and  ^^^  ^  the  clerk  of  he  conference  of  said 

SS^^'l.'^^t^n  ^.''l^  thP  PhuiS.  TLni  Church  a  iertiflcateof  such  election  or  appoint- 

Oh«^3^Jtt?«r  n«v^ Jnia  ^v^  ^  JjS^n  ^^^^  of  Said  trustec  and  assistant  tru^, 

2t^i^f^!:^^l^J^^c^^^  which  shall  be  recorded  in  the  general  church 

SSSt^nJiMif^n^tL^h^^^^^^^^  recorder's  office,  at  the  seat  of  ^neral  church 

ISS'lhriSn  ?;  th^ ^tl.^  o^^  ^T^^\^  business,  and  when  said  bond?  are  filed  and 

jSf^Jnl^i  r^rt  o^^^  said  certificates  recorded  said  trustee  or  assist- 

i^>r^HnTo??h J^A  /t^  f^^^^^^  ant  trustees  may  receive  property,  real  or  per- 

i'^"^^r°S>^c!^U^^^^^^^  ,, 

f^^^^^'i^^^e'^^i'X.'l^  Jrirh'tersn^^^^^^  ^^ 

!S^  «,?  Sir^p  fiS  ^  S?SfSL?L^^^  much  as  the  same  shall  be  used,  managed  or 

55!i?  nf  S  JS^niSi  ..in  %^ni^pni  of  fhP  d"PO«ed  of  for  the  benefit,  improvement,  erec 

fh2SpnfiS?J^™^5n^  JXthPrinpfrt^  tiorof  houscs  for  public  worehip  and  iustruc- 

Sra^S  ^h?^ER?^i   S;  ^1  n^m«  o?  fh;  tion.  and  the  well  being  of  said  Church. 
SiiiS^'t^J^tnrt  wii  hS>„^ht^v  Si^rHnn       "^'  ^'  And  be  it  further  ordained:  That.as 

/t.«!l^»J^L  SLJ^« -Jwi\SrJ«;^  nal  right,  m  common  with  all  civil  and  re- 

gsK^jirchSt'ot^^^^  Kx^tt'^^^^^^^^^^ 

2^''^*^JSi>;:i*^^  IV'^on'^S^Sly^toT^^^^^^^ 

iS^J^S^"^  ^  assistant  trustees  of  ^  ^^^^Size   mkrriage  ^mpaiible  with  the 

^wS^Su^.*-  tfc-  ««.«H^«  ^f  fh-  Pnrnnr.  rcvclaUons  of  Jesus  Christ  for  the  security  and 

•J^wJ'J^^^T.^^^ul^^^  full  enjoyment  of  all  blessings  and  privileges 

IiSSi5^.£.^2**^f*°i^  embodlea  in  the  religion  of  J^us  Christ  free^to 

^/J^JA^JrirrZr^ni^^h     The  *"»  ^^  ^  ^^^  <^^»^^  ^^*^  «"<^^  ^hurch  does 

!2iiS2^i!^«!l^!j!J^«i7H^^  and  shall  possess  and  enjoy  continually  the 

aMbiaiice  was  approved  the  8th  day  of  Febru-  -^_p_  ^^^  V,,thoritv  in  and  of  itself  to  oritri- 

aiy.  1851,  and  was  af  terwards,in  October,  1851,  S?r'maL  oaS  a^^  rS  e^    re^ufa- 

fgj^yy  1M8W,  r^nacted  by  the  Legis-  ^^;  ^dinkn"^^,  Jaws.'tus'^^^^^  ISd  criteSons 

IfiS  ^'J5S  T«^^^  ^'  ^?^- ,  ^,^11?^  ^^5  for  the  good  order,  safety,  government,  conve- 

•riglDal  ordinance  is  appended  to  the  \>ill,  and  „^enc«.  comfort  and  control  of  said  Church 

■  ■■  lollowa:  j^jj^  ^Qj.  |.jjg  punishment  or  forgiveness  of  all 

*Aji     OBPDfAKOa      Ikcorpobatihg     the  offenses  relative   to   fellowship  according  to 

Obuboh  cm  JiBUB  Christ  of  Lattsb-Dat  church  covenants:  that  the  pursuit  of  bliss  and 

""        *  the  enjoyment  of  life  in  every  capacity  of  pub- 

(Approved  February  8,  1851.)  Hc  association,  domestic  happiness,  temporal 

Bi,U  ordained  by  the  General  A^  expansion  or  spiritual  increase  upon  the  earth 

^SiateqfDeHret:  That  all  that  por-  may  not  legally  be  questioned:  Provide  J,  how- 

mUtants  of  said  State  which  now  ev^r.  That  each  and  every  act  or  practice  so 

mar  become  residenU  therein,  established  or  adopted  lot  Va.^  ot  Q\A\»ts^^i^ 


.  1" 


i-d8 


BUFBEMB  COUBT  07  THB   UNITED  StATBB. 


OoT.  Tkbi^ 


relate  to  solemnities,  sacraments,  ceremonies, 

•consecrations,  endowments,  titbiug,  marriages, 

fellowship  or  the  religious  dudes  of  man  to  bis 

Maker,  inasmuch  as  the  doctrines,  principles, 

I>raotice8  or  performances  support  yirtue  and 
ncrease  morality,  and  are  not  inconsistent  with 
or  repugnant  to  the  Constitution  of  the  United 
States  or  of  this  State  and  are  founded  in  the 
revelations  of  the  Lord. 

•*  Sec.  4.  And  be  it  further  ordained:  That 
said  Church  shall  keep  at  every  full  organized 
branch  or  stake  a  registry  of  marriages,  births 
and  deaths  free  for  Sie  inspection  of  all  mem- 
bers and  for  their  benefit. 

"See.  6.  Andbe  it  further  ordained:  That  the 
presidency  of  said  Church  shall  fill  all  vacan- 
cies of  the  assistant  trustees  necessary  to  be 
filled  until  superseded  by  the  conference  of  said 
Church. 

'•  Sec.  6.  Be  it  further  ordained:  That  no  as- 
sistant trustee  or  trustees  shall  transact  busi- 
ness in  relation  to  buying,  selling  or  otherwise 
disposing  of  church  property  witnout  the  con- 
sent or  approval  of  the  trustee  in  trust  of  said 
Church.'^ 

(Compiled  Laws  of  Utah,  1876.  p.  232.) 

The  bill  states,  further,  that  John  Taylor 
(dnce  deceased),  on  and  prior  to  the  19th  of 
February,  1887,  was  trustee  in  trust,  and  the 
other  individual  defendants  were  the  assistant 
trustees  of  the  Corporation; 

That  the  Corporation  acquired  and  held  large 
Amounts  of  real  and  personal  property  in  the 
Territory  of  Utah  after  the  1st  of  July,  1862.— 
the  yalue  of  the  real  estate  being  about  $2,000,- 
000,  and  the  value  of  the  personal  property 
about  $l,000,000,a8  held  and  owned  on  the  19th 
of  February,  1887,  and  which  the  defendants 
still  claim  to  hold  in  violation  of  the  laws  of 
the  United  States; 

That  the  Corporation  was  a  corporation  for 
religious  or  charitable  purposes; 

That  by  the  third  section  of  the  Act  of  July 
1st,  1862,  re-enacted  as  section  1800  of  the  Re- 
Tised  Statutes  of  the  United  States,  any  corpo- 
ration for  religious  or  charitable  purposes  was 
forbidden  to  acquire  or  hold  real  estate  in  any 
Territory,  during  the  existence  of  the  territorial 

government,  of  greater  value  than  $5,000;  and 
at  more  than  this  value  of  the  property  of 
the  said  Corporation  has  been  acquired  since 
July  1st,  1862,  which  is  not  held  or  occupied 
as  a  building  or  ground  appurtenant  thereto 
for  the  purpose  of  the  worship  of  Qod,  or 
a  parsonage  connected  therewith,  or  burial 
ground. 

That  therefore  the  real  estate  referred  to, 
owned  by  the  Corporation,  is  subject  to  escheat 
to  the  United  States; 

That  on  the  19th  day  of  February,  1887  (by 
the  said  Act  of  that  date),  the  charter  and  Act 
of  incorporation  of  the  CorporaUon  aforesaid 
was  disapproved,  repealed  and  annulled  by 
Congress,  and  the  Corporation  was  dissolved, 
and  all  the  real  estate  owned  and  occupied  by 
it.  in  excess  of  $50,000,  not  held  or  occupied  for 
the  worship  of  Qod,  etc.,  was  subject  to  escheat 
to  the  United  States; 

That  the  said  Corporation,  and  the  successor 
of  said  John  Taylor  as  trustee  in  trust  (whose 
name  is  unknown,  and  who  is  asked  to  be  made 
a  party  to  the  bill),  and  the  other  defendants. 


assistant  trustees,  wrongfally  and  in  violation 
of  the  laws  of  the  United  States  still  claim  to 
hold  and  exercise  the  powers  which  were  held 
and  exercised  by  said  Corporation,  and  are  un- 
lawfully possessing  and  usine  the  said  real  ea> 
tate,  and  claim  the  right  to  sell,  use  and  dispose 
of  the  same: 

That  since  the  19th  of  February,  1887,  there 
is  no  person  lawfully  authorized  to  take  charge 
of,  manage,  preserve  or  control  said  property, 
and  the  same  is  subject  to  irreparable  and  irro> 
mediable  loss  and  destruction. 

The  bill  prays  that  a  receiver  may  be  ap- 
pointed to  receive  and  hold  all  the  property  of 
the  Corporation;  that  a  decree  be  made  declar- 
ing the  dissolution  and  annullment  of  the  char- 
ter of  the  said  Corporation;  that  the  court  ap- 
point a  commissioner  to  select  and  set  apart  out 
of  the  real  estate  which  was  held  and  occupied 
by  the  Corporation  such  real  estate  as  may  be 
lawfullv  held  for  religious  uses;  make  neces- 
sary orders  and  take  proceedings  to  wind  up  the 
affairs  of  the  said  Corporation;  and  grant  such 
other  and  further  reliei  as  the  nature  of  the  case 
may  require. 

()n  the  7th  of  November,  1887,  the  court  aj> 
pointed  a  receiver,  and  on  the  8th  William  B. 
Preston,  Robert  T.  Burton  and  John  R. 
Winder,  claiming  to  have  an  interest  in  a  por- 
tion of  the  property,  were  made  parties  to  the 
suit.  Demurrers  to  the  bill  having  been  over- 
ruled, the  defendants  severally  answered. 

The  Corporation  of  the  Church  of  Jesua 
Christ  of  Latt«r-Day  Saints,  in  its  answer,  after 
stating  the  granting  of  its  charter  by  an  ordi- 
nance of  the  assembly  of  Deseret,  and  its  con- 
firmation by  the  Legislature  of  the  Territory  of 
Utah,  contended  that  this  charter  was  a  con- 
tract between  the  government  and  the  persona 
accepting  the  grant,  and  those  becoming  corpo- 
rators; and  that  the  Corporation  had  the  power 
to  hold  real  and  personal  property,  without 
limit  as  to  value  and  amount,  for  the  purposes 
of  its  charter;  that  it  never  acquhred  property 
in  its  own  name,  but  under  the  powers  granted 
by  the  ordinance  it  did  acquire  and  hold  certain 
real  and  personal  property,  in  the  name  of  a 
trustee,  in  trust  for  said  Corporation;  that  the 
Act  of  July  1,  1862,  expressly  provided  that 
existing  vested  rights  in  real  estate  should  not 
be  imfMiired;  that  the  defendant  has  ever  been 
and  still  is  a  corporaUon  or  association  for  re- 
ligious or  charitable  purposes;  that  so  much  of 
the  Act  of  Congress  which  took  effect  March  3» 
1887  (referring  to  the  Act  passed  February  19, 
1887),  as  attempts  to  dissolve  the  defendant 
Corporation,  or  to  interfere  with  or  limit  ita 
right  to  hold  property,  or  to  escheat  the  same, 
or  to  wind  up  its  affairs,  is  unconstitutional  and 
void;  that  the  United  States  has  not  the  power 
to  do  this  by  reason  of  said  contract;  that  when 
the  Act  of  March  8,  1887,  took  effect  the  said 
Corporation,  through  its  trustees,  held  and 
owned  only  three  parcels  of  real  estate,  namely: 
1st,  all  of  block  87,  in  plat  A.  Salt  Lake  City 
survey;  2d.  part  of  block  88,  plat  A,  of  said 
survey,  containing  2^f](  acres;  8d,  part  of  lot  6. 
in  block  75.  plat  A,  of  same  survey;  that  the 
defendant  Corporation  had  acquired  the  first 
two  of  these  lots  before  Julv  1,  1862;  that  the 
first  piece,  namely,  all  of  block  87,  in  plat  A, 
was,  ever  since  1850,  and  still  is,  used  and  oc- 
cupied exclusively  for  purposes  of  the  worship 
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of  God;  that  the  third  of  said  tracto,  T?bich  is 
theoDly  tract  of  land  owned  hj  the  Corporation 
on  the  8d  of  March,  1887,  which  had  been  ac- 
quired subsequent  to  July  1,  1862,  was  always. 
and  still  is,  used  as  a  parson  aire,  necessary  for 
the  convenience  and  use  of  the  Corporation; 
that  said  Corporation  had  owned  other  lands, 
but  had  sold  and  disposed  of  the  same  prior  to 
March  3.  1887;  that  after  the  said  Act  took 
effect,  and  in  pursuance  of  section  26  of  said 
Act,  it  applied  to  the  proper  Probate  Court  for 
Salt  Lake  County  for  the  appointment  of  three 
trustees  to  take  the  title  to  the  three  tracts  above 
described;  and  on  May  19, 1887,  said  court  ap- 
pointed William  B.  Preston,  Robert  T.  Burton 
and  John  K.  Winder  such  trustees;  and  after- 
wards said  three  tracts,  except  a  part  of  lot  6, 
In  block  75  (the  third  lot),  were  conveyed  to  said 
trustees;  that  the  remaining  part  of  said  lot  6 
is  now  held  by  Theodore  McEean,  in  trust  for 
the  defendant  Corporation, having  been  omitted 
from  the  conveyance  to  the  said  trustees  by 
mistake;  that  said  Corporation  does  not  now 
hold  any  real  estate  whatsoever;  that  no  suc- 
cessor to  said  John  Taylor  has  ever  been  ap- 
pointed trustee  in  trust  oy  said  Corporation. 

The  answer  denies  that  the  charter  and  Act 
of  incorporation  of  the  defendant  was  annulled 
by  the  Act  of  19th  February,  1887;  and  alleges 
that,  even  if  said  Act  is  valid  and  binding,  it  did 
not  go  into  effect  until  March  8d,  1887. 

The  answer  further  avers  that  prior  to  Feb- 
ruary 28th,  1887,  the  defendant  Corporation 
from  time  to  time  acquired  and  held  personal 
property  for  charitable  and  religious  purposes, 
and,  on  that  day,  held  certain  personal  property 
donated  to  it  by  the  members  of  the  Churcn  and 
friends  thereof  solely  for  use  and  distribution 
for  charitable  and  religious  purposes,  such 
property  being  always  held  by  its  trustee  in 
trust;  and  that  on  the  28th  of  February,  1887, 
John  Taylor,  who  then  held  all  the  personal 
property,  moneys,  stocks  and  bonds  beloniring 
to  said  Corporation,  as  trustee  in  trust,  with  its 
consent  and  approval,  donated,  transferred  and 
conveyed  the  same  (after  reserving  sufficient  to 
pay  its  then  existing  indebtedness)  to  certain 
ecclesiastical  corporations  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory 
of  Utah,  to  be  devoted  by  them  solely  to  char- 
itable and  religious  uses  and  purposes;  and  de- 
livered the  same  to  them.  Wherefore  the  de- 
fendant avers  that  when  the  Act  of  March  8d. 
1887.  went  into  effect,  it  did  not  own  or  hold 
any  personal  property,  except  mere  furniture, 
fixtures  and  implements  pertaining  to  its  houses 
of  worship  and  parsonage. 

The  defendants,  Wilford.  Woodruff  and 
others,  charged  as  a^^istant  trustees  in  the  bill 
(except  Moees  Thai  .ler),  deny  that  they  ever 
were  such  assistant  trustees,  though  they  admit 
that  they  acted  as  counsellors  and  advisors  of 
John  Taylor,  the  trustee  in  trust.  Thatcher 
admits  that  he  was  once  elected  assistant  trus- 
tee, but  alleges  that  his  term  of  office  expired 
9th  of  October,  1875,  and  he  has  never  acted 
Bince.  They  all  deny  that  they  have  ever 
owned  or  held  any  property  belonging  to  the 
Corporation.  They  all,  however,  adopt  its 
answer. 

Preston,  Burton  and  Winder,  who  were 
made  defendants  after  the  suit  was  commenced, 
admit  the  conveyance  to  them  of  the  three 


tracts  described  in  the  answer  of  the  Corpora- 
tion, which  they  declare  that  they  hold  in  trust 
for  the  Church  of  Jesus  Christ  of  Latter- Day      [18] 
Saints.    They  also  adopt  the  answer  of  the 
Corporation. 

Replications  were  duly  filed. 

One  Angus  M.  Cannon  intervened  as  a  claim- 
ant of  certain  coal  lands  supposed  to  be  affected 
by  the  proceedings,  and  was  admitted  as  a  de- 
fendant, and  filed  an  answer  explaining  his 
claim. 

Several  petitions  were  filed  in  the  cause,  with 
leave  of  the  court,  for  the  purpose  of  asking 
that  certain  pieces  of  property  therein  describea 
might  be  set  apart  for  the  use  of  the  Church. 
They  were: 

1.  A  petition  by  Francis  Armstrong,  Jesse 
W.  Fox.  Jr.,  and  Theodore  McEean,  who  al- 
leged that  they  held  divers  pieces  of  real  estate 
(described  in  their  petition)  in  trust  for  the  use 
and  benefit  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints.  To  this  petition  the  plain- 
tiff filed  a  general  replication. 

2.  William  B.  Preston,  Robert  T.  Burton 
and  John  R  Winder  filed  a  petition  stating 
that  they  were  duly  appointed  by  the  Probate 
Court  of  Salt  Lake  County  trustees  to  hold  title 
to  real  estate  belonging  to  the  said  Church,  and 
as  such  trustees  hold  the  legal  title  to  certain 
pieces  of  land  described,  to  wit:  1st.  a  piece 
known  as  the  ''Guardo  House"  and  lot,  held 
for  the  use  and  benefit  of  the  president  of  the 
said  Church  as  a  parsonage,  where  he  has  made 
his  home  and  residence  since  1878;  2d]y,  an- 
other piece  adjoining  the  above  known  as  the 
"Historian's  Office"  and  grounds,  the  building 
on  which  contains  the  church  library  and 
records,  and  the  legal  title  to  which  is  in  Theo- 
dore McKean.  The  petitioners  pray  that  the 
said  premises  be  set  apart  to  said  Church  as  a 
parsonage,  and  that  the  title  be  confirmed  to  the 
trustees. 

To  this  petition  the  United  States  filed  an 
answer,  denying  that  said  Prestqn,  Burton  and 
Winder  hold  the  title  to  said  "Guardo  House" 
and  land,  or  that  they  hold  the  same  in  trust 
for  the  said  Church  of  Jesus  Christ  of  Latter- 
Day  Saints;  that  the  pretended  conveyance  un- 
der which  they  claim  to  bold  the  same  is  void 
and  of  no  effect,  for  want  of  power  in  the 
grantors;  that  said  property  has  never  been  a 
personage;  and  that  the  property  designated  aa 
the  "Historian's  Office  **  and  grounds  has  never  [  14 
been  part  of  any  parsonage.  On  the  contrary, 
the  plaintiff  avers  that  McEean  holds  the  legal 
title  to  said  property  in  trust  for  the  Late  Cor* 
poration  of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day Saints  as  a  part  of  its  general  property, 
and  that  the  "Historian's  Office"  and  grounds 
are  entirely  separate  and  apart  from  the 
"Guardo  House"  and  lot,  and  in  no  manner 
connected  therewith. 

The  said  Preston,  Burton  and  Winder  filed 
another  petition,  stating  their  appointment  aa 
trustees  as  aforesaid,  and  that  they,  as  such, 
bold  another  property  described  in  the  petition 
(being  a  portion  of  clock  88,  plat  A.  of  Salt 
Lake  City  survey)  for  the  use  and  benefit  of  the 
said  Church,  which  was  taken  possession  of  by 
the  agents  of  said  Church  when  Salt  Lake  City 
was  first  laid  out  in  1848,  and  ever  since  used 
and  occupied  by  said  Church;  and  that  prior 
to  July  1, 1862,  valuable  buildings  and  im* 
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proyemeDts  bad  been  built  tbereoD,  still  owned 
and  poeseased  by  tbe  said  Cburcb;  and  they 

gray  that  said  property  be  set  apart  to  said 
iburch,  and  tbe  title  and  possession  confirmed 
to  tbe  petitioners  as  trustees. 

Tbe  United  States  filed  an  answer  to  this 
petition,  denying  tbe  truth  of  tbe  same. 

A  similar  petition  was  filed  by  tbe  same  par- 
ties, Preston,  Burton  and  Winaer,  claiming  to 
bold  tbe  legal  title  to  block  87,  plat  A,  Salt 
Lake  City  survey,  known  as  the  "Temple 
Block,"  containing  three  large  buildings  con- 
structed by  said  Church  exdusiyely  for  re- 
ligious purposes,  and  been  in  its  possession 
since  1848.  They  pray  that  this  property  may 
be  set  apart  to  the  Church,  and  the  title  and 
possession  confirmed  to  the  petitioners  as  trus- 
tees. The  plaintiff,  by  answer,  alleges  that  tbe 
conveyance  under  which  tbe  petitioners  claim 
this  property  is  also  void  for  want  of  power  in 
the  grantors  to  convey. 

Another  petition  was  filed  by  George  Romney, 
Henry  Dinwoody,  James  Watson  and  John 
Clark,  in  behalf  of  themselves  and  of  other 
members  of  tbe  Church  of  Jesus  Christ  of  Lat- 
ter-Day Saints,  alleging  that  said  members  are 
more  than  one  hundred  thousand  in  number, 
and  so  numerous  that  they  cannot,  without  in- 
convenience and  oppressive  delays,  be  brought 
before  the  court;  that  they  all  have  an  interest 
16]  in  common  in  the  subject  of  tbe  petition  and 
the  questions  involved  in  this  suit  That  on 
the  7th  of  November,  1887,  this  court  made 
an  order  appointing  Frank  H.  Dyer  receiver  of 
tbe  Cburcb  aforesaid;  that  he,  as  such  receiver, 
has  seized,  taken  possession  of  and  now  holds, 
subject  to  tbe  order  of  the  court,  tbe  following 
described  real  and  personal  property,  to  wit: 

1.  All  of  block  87,  plat  A.  Halt  Lake  City 
survey,  known  as  "Temple  Block." 

2.  The  east  half  of  lot  6,  block  76,  plat  A 
aforesaid,  known  as  tbe  "Quardo  House"  and 
grounds. 

8.  Part  of  lot  6,  block  76,  plat  A  aforesaid, 
known  as  tbe  "Historian's  Office"  and  grounds. 

4.  A  portion  of  block  88,  plat  A  aforesaid, 
known  as  part  of  the  "Tithing  Office"  prop- 
erty. 

6.  The  aouth  half  of  lots  6  and  7,  in  block 
68,  plat  A  aforesaid,  known  as  part  of  the 
"Tithing  Office"  property. 

6.  Various  tracts  of  land,  designated,  con- 
taining a  large  number  of  acres,  situated  in 
township  1  south,  ranee  1  west,  United  States 
survey  of  Utah,  and  known  as  the  "Church 
Farm;"  excepting,  however,  a  tract  sold  to  the 
Denver  and  Rio  Grande  Western  Railway 
Company  by  deed  dated  February  7,  1882. 

7.  The  undivided  half  of  the  south  half  of 
the  southeast  quarter,  tbe  southeast  quarter  of 
the  southwest  quarter,  and  lot  4,  section  18, 
and  tbe  north  half  of  the  northeast  quarter  of 
section  19,  township  3  north,  range  6  east,  in 
Summit  County,  Utah  Territory,  known  as 
ooal  lands. 

Also  a  number  of  items  of  personal  property, 
including  800  shares  of  stock  in  the  Salt  Lake 
Gas  Company;  4,782  shares  in  tbe  Deseret 
Telegraph  Company;  several  promissory  notes 
of  different  parties  and  amounts;  80,158  sheep; 
$287,666.16  of  money. 

That  since  said  personal  property  came  into 
possession  of  the  receiver  he  has  collected  rents 

481 


on  tbe  real  estate,  and  dividenda  on  the  gat 
stock;  and  that  all  the  property  in  the  pooet- 
sion  of  tbe  receiver  is  of  the  aggregate  value  of 
about  1750,000,  exclusive  of  Temple  Block. 

That  all  of  said  property,  at  the  time  so  taken, 
and  long  prior  thereto,  was  the  property  of  tbe 
Church  of  Jesus  Christ  of  Latter-Day  Saints^     [ 
and  that  the  possession   of  the  receiver  to 
wrongful  and  without  authority  or  right. 

That  said  Church  is  a  voluntary  religious 
society,  organized  in  the  Territory  of  TJiuk  tot 
religious  and  charitable  purposes. 

That  said  petitioners  and  others,  for  whose 
benefit  they  file  tbe  petition,  are  members  of 
said  Church,  residing  in  said  Tenitoiy:  that 
the  Church  became  possessed  of  all  of  said 
property  in  accordance  with  its  established 
rules  and  customs,  by  tbe  voluntary  contriba- 
tions,  donations  and  dedications  of  its  membeia, 
to  be  held,  managed  and  applied  to  the  use  ana 
benefit  of  the  Church,  for  the  maintenance  of 
its  religion  and  charities  by  trustees  appointed 
by  said  members  semi-annually  at  the  general 
conference. 

That  John  Taylor,  the  late  trustee  >o  «p> 
pointed,  died  on  the  26th  day  of  July,  1887» 
and  no  trustee  has  been  appointed  since. 

That  the  property  in  the  bands  of  the  trn^ 
tees  is  claimed  adversely  to  the  Church,  the 
petitioners,  and  tbe  members  thereof,  and 
wholly  without  right,  by  tbe  United  Sutes, 
and  is  wrongfully  withheld  by  the  receiver 
from  tbe  purposes  to  which  it  was  dedicated 
and  granted;  that  the  petitioners  and  the  mem- 
bers on  whose  behalf  this  petition  is  filed  are 
equitably  tbe  owners  of  said  property,  and 
beneficially  interested  therein,  and.  to  preveni 
a  diversion  thereof  from  the  religious  and 
charitable  purposes  of  the  said  Church  to  which 
they  donated  and  granted  said  property,  the 
petitioners  pray  that  in  case  said  CorpoimtlMi 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  should,  upon  tbe  final  hearing,  be  hdd 
and  decreed  to  be  dissolved,  an  order  may  ba 
made  decreeing: 

1.  That  tbe  said  propeT|^  belongs  to  the  in> 
dividual  members  of  said  Church,  and  that  ihef 
are  authorized  to  appoint  a  trustee  or  trustees 
to  bold,  manage  and  apply  such  property  to 
the  purposes  for  which  it  was  originally  given. 

2.  That  said  receiver  deliver  the  poasesskm 
thereof  to  such  trustee  or  trustees  as  may  be 
named  and  appointed  at  a  general  conferenoa 
of  the  members  of  the  Church,  in  acoordanos 
with  its  rules  and  customs. 

To  this  petition  the  United  States  filed  aa 
answer,  denying  the  cldm  of  the  i>etitionen;  [ 
admitting  tbe  appointment  of  the  receiver,  and 
his  taking  possession  of  the  property  referred 
to;  denying  that  at  the  time  of  such  taking 
it  was  tbe  property  of  the  said  Church  of  Jesus 
Christ  of  Latter-Day  Sainta,  whether  the  peti- 
tion is  intended  to  apply  to  the  Late  Corpoia> 
tion  or  to  the  voluntary  religious  sect  which  hsi 
existed  under  that  name  sTnoe  the  divotatloa 
of  the  said  Corporation.  It  admits  that  prior 
to  tbe  said  dissolution  said  property  lielonged 
to  tbe  Corporation  of  the  Church  of  JesnsChnst 
of  Latter-Day  Saints,  but  alleges  thai  since 
then  it  has  had  no  legal  owner  except  tba 
United  States;  denies  that  the  said  Chorch  of 
Jesus  Christ  of  Latter-Day  Saints  has  been  for 
years  past  a  voluntary  religious  society  or  asK^ 
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elation,  but  alleges  that  up  to  the  19th  day  of 
February,  1887,  said  Church  existed  ss  a  cor- 
poration for  religious  purposes;  and  since  that 
time,  when  it  becsme  dissolved,  there  has  ex- 
isted a  voluntary  and  unincorporated  relic^ous 
society  or  sect,  known  by  the  name  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints. 
It  denies  that  the  Corporation  to  which  all  of 
said  property  belonged  acquired  the  same  by 
voluntary  contributions,  donations  and  dedica- 
tiops  of  the  members  thereof,  and  alleges  that 
sll  of  said  realty  was  acquired  by  said  Church 
largely  by  purchase  and  other  means  as  after- 
wards set  out.  It  denies  that  the  receiver  is 
wrongfully  withholding  and  diverting  the  prop- 
erty from  the  purposes  to  which  it| was  donated, 
and  denies  that  the  petitioners  or  any  other 
persons  are  equitably  or  otherwise  the  owners 
of  said  propNcrty  or  any  portion  thereof,  or 
beneficially  interested  therein.  The  answer 
then  s<  ts  K)rth  the  incorporation  of  the  Church 
of  Jesus  Christ  of  Latter* Day  Saints  as  a  body 
for  religious  and  charitable  purposes,  by  the 
Act  of  the  Territorial  Assembly  of  Utah  in 
1855,  and  avers  that  it  continued  to  be  a  Cor- 
poration up  to  the  19th  of  February,  1887;  it 
then  sets  forth  the  Act  of  Congress  of  July  1. 
1862,  before  refeired  to,  and  the  Act  of  March 
8,  1887,  disapproving  and  annulling  the  Act  of 
incorporation  aforesaid,  and  dissolving  the 
said  Corporation,  and  alleges  that  it  did  become 
dissolved.  The  answer  then  states  the  previous 
proceeding  in  Uie  suit,  and  the  appointment 
of  a  receiver,  and  alleges  that  the  United 
States  had  filed  in  the  District  Court  for  the 
Third  District  of  Utah  a  proceeding  in  the 
nature  of  an  information  against  all  the  real  prop- 
erty set  out  in  the  petition,  for  the  purpose  of 
having  the  same  declared  forfeited  and  escheated 
to  the  United  States,  which  proceedings  are 
now  pending.  And  the  answer  alleges  that 
said  real  property  has  become  forfeited  to  the 
United  States,  as  shown  in  said  information. 
The  answer  further  states  that  the  said  Corpora- 
tion was  a  religious  Corporation  for  the  purpose 
of  promulgating,  spreading  and  upholding  the 
principles,  practices,  teachings  and  tenets  of 
said  Church,  and  that  it  never  had  any  other 
corporate  objjects,  purposes  or  authority;  never 
had  any  capital  stock  or  stockholders,  nor  per- 
sons pecuniarily  interested  in  its  property,  nor 
any  natural  persons  authorized  to  take  or  hold 
any  personal  property  or  estate  for  said  Cor- 
poration, except  such  trustees  as  were  provided 
for  by  its  Statute  of  incorporation,  and  the 
power  of  appointing  such  trustees  ceased  and 
became  extinct  at  the  date  of  its  dissolution; 
that  up  to  that  date  said  personal  property  had 
been  used  for  and  devoted  exclusively  to  the 
promulgation,  spread  and  maintenance  of  the 
principles,  practices,  teachings  and  tenets  of 
said  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  amongst  which  the  doctrine  and  prac- 
tice of  polyeamy,  or  plurality  of  wives,  was  a 
fundamental  and  essential  doctrine,  tenet  and 
principle  of  said  Church,  and  the  same  was 
opposed  and  contrary  to  good  morals,  public 
policy  and  the  laws  of  the  United  States,  and 
that  the  use  made  of  said  personal  property  was 
largely  for  purposes  of  upholding  and  main- 
taining said  doctrine  and  practice  of  polygamy, 
and  violating  the  laws  of  the  United  States; 
that  since  said  dissolution  there  has  existed  a 
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voluntary  and  unincorporated  sect  known  as 
the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  comprising  the  great  body  of  individuals 
named  in  said  intervention,  who  formerly 
formed  the  membership  of  said  Corporation; 
and  the  organization  and  general  government 
of  said  voluntary  religious  sect,  and  its  princi- 
ples, doctrines,  teachings  and  tenets,  include 
the  practice  of  polygamy,  and  have  been  sub- 
stantially the  same  as  those  of  the  said  Corpora- 
tion; and  the  said  voluntary  religious  sect  has 
upheld  and  maintained  the  unlawful  and  im- 
moral practice  and  doctrine  of  polygamy  as 
strongly  as  the  said  Corporation  did;  and  any 
uses,  purposes  or  trusts  to  which  said  personal 
property  could  be  devoted  in  accordance  with 
the  original  purposes  and  trusts  to  which  it 
was  dedicated  would  be  opposed  to  good  mor- 
als, public  policy,  and  contrary  to  the  laws  of 
the  United  States.  The  answer  further  states 
that  there  are  no  natural  persons  or  corpora- 
tions entitle  to  any  portion  of  the  personal 
property  thereof,  as  successors  in  interest  to 
saia  Corporation;  that  all  definite  and  legal 
trusts  to  which  said  property  was  dedicated 
have  totally  failed  and  become  extinct;  and 
that  by  operation  of  law  the  said  property  has 
become  escheated  to  the  United  States;  and  the 
allegation  that  said  property  was  acquired  by 
voluntary  contributions,  donations  and  dedica- 
tions of  the  members  of  the  Corporation  is  not 
true,  but  the  Late  Corporation  carried  on  busi- 
ness to  a  wide  extent;  and  whilst  a  large  amount 
of  personalty  in  the  shape  of  tithes  was  paid  to 
the  Church  each  year  b^  the  members  thereof, 
yet  the  personalty  now  in  the  hands  of  the  said 
receiver  is  in  no  part  made  up  of  voluntary 
contributions  or  tithes  paid  in  as  aforesaid,  but 
is  all  of  it  property  which  was  acquired  by  said 
Corporation  in  the  course  of  trade,  by  purchase, 
and  for  a  valuable  consideration;  and  it  held 
the  same  in  its  corporate  capacity,  absolutely 
and  entirely  independent  of  any  individual 
members  of  said  Corporation,  and  upon  the 
trust  and  tor  the  uses  and  purposes  set  out, 
which,  as  has  been  alleged,  were  in  whole  or 
in  part  immoral  and  illegal. 

A  replication  was  filed  to  this  answer. 

The  last-mentioned  petition  of  intervention 
and  the  answer  thereto  are  in  the  nature  of  an 
original  bill  and  answer,  but  serve  to  present 
the  whole  controversy  in  all  its  aspects,  and  for 
that  purpose  may  properly  be  retained,  as  no 
objection  is  made  thereto. 

The  Act  of  Congress  of  July  1, 1862,  referred 
to  in  the  pleadings,  is  entitled  "An  Act  to  Pun- 
ish and  Prevent  the  Practice  of  Polygamy  in 
the  Territories  of  the  United  States,  and  Other 
Places,  and  Disapproving  and  Annulling  Cer- 
tain Acts  of  the  Legislative  Assembly  of  the 
Territory  of  Utah,"  and  provides  as  follows: 

"Be  it  enacted  bp  fAs  Senate  and  Bbu»e ef 
Repreeeniatives  of  the  United  States  of  America 
in  Congress  assembled :  That  every  person  hav- 
ing a  husband  or  wife  living,  who  shall  marry 
any  other  person,  whether  married  or  single, 
in  a  Territory  of  the  United  Stales,  or  other 
place  over  which  the  United  States  have  ex- 
clusive jurisdiction,  shall,  except  in  the  cases 
specified  in  the  proviso  to  this  section,  be  ad- 
judged guilty  of  bigamy,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  excop<\- 
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log  five  buDdred  dollars,  and  by  imprisbDment 
for  a  term  not  exceeding  five  years:  Promded, 
never theUsi,  Tbat  tbis  section  sball  not  extend 
to  any  person  bv  reason  of  any  former  marriage 
wbose  busband  or  wife  by  such  marriage  sbaJl 
have  been  absent  for  five  successive  years  with- 
out being  known  to  such  person  within  tbat 
Ume  to  M  living;  nor  to  anv  person  by  reason 
of  any  former  marriage  which  shall  have  been 
dissolved  by  the  decree  of  a  comoetent  court; 
nor  to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  annulled  or 
pronounc^  void  by  the  sentence  or  decree  of 
a  competent  court  on  the  ground  of  the  nullity 
of  the  marriage  contract 

"  8ec.  2.  And  be  it  further  enacted :  That 
the  following  ordinance  of  the  provisional  gov- 
ernment of  the  'State  of  Deseret,'  socalied, 
namely,  'An  Ordinance  Incorptirating  the 
Churcb  of  Jesus  Christ  of  Latter-Day  Saints/ 
passed  February  eight,  in  the  year  eighteen 
hundred  and  fifty-one,  and  adopted,  re- 
enacted  and  made  valid  by  the  governor  and 
Legislative  Assembly  of  the  Territory  of  Utah 
by  an  Act  passed  January  nineteen,  in  the 
year  eighteen  hundred  and  fifty-five,  enti- 
tled 'An  Act  in  Relation  to  the  Compilation 
and  Revision  of  the  Laws  and  Resolutions  in 
Force  in  Utah  Territory,  Their  Publication  and 
Distribution,'  and  all  other  Acts  and  parts  of 
Acts  heretofore  passed  by  the  said  Legislative 
Assembly  of  the  Territory  of  Utah,  wnich  es- 
tablish, support,  maintain,  shield  or  counte- 
nance polysnimy,  be,  and  the  same  hereby  are, 
diBapproved  and  annulled:  Provided,  That  this 
Act  shall  be  so  limited  and  construed  as  not  to 
affect  or  interfere  with  the  right  of  property 
legally  acquired  under  the  orainanoe  hereto- 
fore mentioned,  nor  with  the  right  'to  worship 
€k>d  according  to  the  dictates  of  conscience,' 
but  only  to  annul  all  Acts  and  laws  which  es- 
tablish, maintain,  protect  or  countenance  the 
practice  of  polygamy,  evasively  called  spiritual 
marriage,  however  disguised  by  legal  or  ec- 
clesiastical solemnities,  sacraments,  ceremonies, 
coDsecrations  or  other  contrivances. 

'*  Sec.  9.  And  be  it  further  enacted:  That  it 
shall  not  be  lawful  for  any  corporation  or  asso- 
ciation for  relidous  or  charitable  purposes  to 
acquire  or  hola  real  estate  in  an^  Territory  of 
the  United  States  during  the  existence  of  the 
territorial  government,  of  a  greater  value  than 
fifty  thousand  dollars;  and  all  real  estate  ac- 
quired or  held  by  any  such  corporation  or  asso- 
ciation contrary  to  the  provisions  of  this  Act 
shall  be  forfeited  and  escheat  to  the  United 
States:  Provided,  That  existing  vested  rights 
in  real  estate  shall  not  be  impaired  by  the  pro- 
visions of  this  section."  (12  U.  a  Stat 
(M)l.) 

Another  Act,  known  as  the  Edmunds  Act, 
was  approved  March  22,  18B2,  entitled  '*An 
Act  to  Amend  Section  5S52  of  the  Revised 
Statutes  of  the  Qnited  8lat:3  in  Reference  to 
Bigamy,  and  for  Other  Purposes."  This  Act 
contained  stringent  provisions  against  the  crime 
of  polygamy,  and  has  frequenUy  come  under 
the  consideration  of  this  court,  and  need  not 
be  recited  in  detail. 

The  cause  came  on  to  be  beard  upon  the 
pleadings,  proofs  and  an  agreed  statement  of 
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the  facta.  The  court  made  a  finding  of  facta, 
upon  which  a  final  decree  was  renderad.  Tht 
facts  found  are  as  follows: 

"  1st  That  the  Church  of  Jesus  Christ  ol 
Latter-Day  Saints  was,  from  the  19th  day  of 
January,  1855,  to  the  8d  day  of  March,  A.  D. 
1887,  a  corporation  for  religious  and  charitable 
purposes,  duly  organized  and  existing  under 
and  in  pursuance  of  an  ordinance  enacted  by 
the  Legislature  of  the  Territory  of  Utah,  and 
approved  by  the  governor  thereof  on  the  said 
19th  day  of  January,  A.  D.  1856,  a  copy  of 
which  ordinance  is  made  a  part  of  the  com- 
plaint herein. 

"  2.  That  on  the  19th  day  of  February,  A. 
D.  1887,  the  Congress  of  the  United  SUtcs 
passed  an  Act  entitled  'An  Act  to  Amend  Sec- 
tion 5852  of  the  Revised  Statutes  of  the  United 
States  in  Reference  to  Bigamv,  and  for  Other 
Purposes,'  approved  March  22d,  1882,  which 
purported  to  aisapprove,  repeal  and  annul  the 
said  charter  and  Act  of  incorporation  of  the 
Corporation  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints  aforesaid  and  passed  aa 
aforesaid. 

"  3.  That  immediately  before  the  paasage  of 
said  Act  of  Congress  of  February  19, 1887,  the 
said  John  Taylor  was,  and  for  a  long  time 
prior  thereto  had  been,  the  qualified  and  acting 
trustee  in  trust  of  said  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints; 
that  after  the  passage  of  said  Act  of  Congreaa 
of  Februarv  19th,  1987,  the  said  John  Taylor 
claimed  to  hold  and  continued  to  exercise  tlfet 
powers  conferred  upon  said  Church  of  Jesui 
Christ  of  Latter-Day  Saints  bv  said  Act  of  in- 
corporation until  his  death,  which  occurred  od 
the  25th  day  of  July,  A.  D.  1887. 

"  4.  That  at  the  date  of  the  passage  of  said 
Act  of  Confiress  of  February  19tb,  £.  D.  1887, 
and  for  a  long  time  prior  thereto,  there  were 
DO  assistant  trustees  ot  said  Corporation,  none 
having  been  elected,  appointed  or  qualified 
since  the  year  1887;  that  said  Wilford  Wood- 
ruff, Lorenzo  Snow,  Erastus  Snow,  Franklin 
D.  Richards,  Brigham  Young,  Moses  Thatcher, 
Francis  M.  Lyman,  John  Henry  Smith,  George 
Teasdale.  Heber  J.  Grant  and  John  W.  Tay- 
lor were,  at  the  commencement  of  this  suit, 
counsellors  and  advisers  of  the  said  John  Tay- 
lor, and  continued  to  his  death  counselling  and 
advising  him  respecting  the  management,  oae 
and  control  of  the  property  hereinafter  de- 
scribed. 

"5.  That  since  the  passage  of  said  Act  of 
Congress  of  Feb.  19, 1887,  the  Church  of  Jeeot 
Chnst  of  Latter-Day  Saints  has  existed  as  a. 
Toluntaryreligious  sect,  of  which  the  said 
Wilford  Woodruff  is  the  acting  president,  and 
it  has  had  duly  designated  and  appointed  by 
the  Probate  Court  of  Salt  Lake  County,  in  said 
Territorv,  in  pursuance  of  the  Act  of  Oonm« 
aforesaicl,  the  following-named  trustees,  Wil- 
liam B.  Preston,  Robert  T.  Burton  and  John 
R.  Winder,  to  take  the  title  to  and  hold  sach 
real  estate  as  shall  be  allowed  said  religiooi 
sect  by  law  for  the  erection  and  use  of  houaei 
of  worship,  parsonages  and  burial  grounds. 

"  6.  That  at  the  time  of  the  passage  of  nid 
Act  of  Congress  of  February  19,  lw7,  theie 
were  no  outstanding  debts  of  or  claims  against 
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Mid  CorporatioD,  so  far  as  appears  to  the  court  the  time  the  same  was  taken  possession  of  at- 

from  the  evideDce  herein.  aforesaid  it  was  a  part  of  the  public  domain 

'*  7.  That  at  the  time  of  the  pass^  of  the  and  continued  to  be  such  until  said  land  was 

Act  of  Congress  of  February  19, 1887.  the  said  entered  by  the  mayor  of  said  city,  along  with 

Corporation  owned,  held  and  possessed  the  fol-  other  lands,  on  the  21st  day  of  November.  1871. 

lowing  real  estate  in  said  Territory,  to  wit."  under  the  Town-Site  Act  of  Congress  entitled 

The  IteiM  of  real  estate  were  then  enumer  '^„^;iJ '"^..SL  ^'1?' ™ii!tJ}°M„'^ir«* 

•ted.  being  suhetantially  the  same  as  those  ?JS?  ^*.^"*''!S  ^°'*!'   •PP'?^«1  ^S^\?' 

^fiedln  the  peUUon of  Geow  Romney  wd  ???!•  *?'.?^-'??.M'-"'.?^  ^* i."A*i  l?I?'AH! 

othen,  b 

the  valuation  of  each 

the  Temi 

the  Guardo  House  and  grounds  at  $50,000;  the  ^L,i' 

Historian's  Office  and  grounds  at  $20,000;  the  .^L^  f„^*.  i„  ^^^  ♦^  ♦!,.  «/^^««t^„  -«^        ro< 

Tithing  Office  and  grounds,  one^rtion  at  ^he  facts  in  regard  to  the  pMsession  and        [« 

|50.00S.  and  the  othef  at  $25  000;  the  Church  JSvi'^HZriL^^trJ^rfolln^ 

Knnat$110,000:  and  theleventh  item,  known  above  descnbed  are  as  follows:     The  second 

«..^An<i.in  Summit  County/' Valued  at  PS^ttH^r^  '.S?"^unt  wSI'^^n^  t 

•^he  ,i.urt  further  found  .s  follows:  K.T„  Kfod^^'lS^^^t  tttf/rr^' 

"The  legal  title  to  the  real  estate,  first  above  and  conveved  by  his  executors  to  John  Tavlor, 

described,  Known  as  the  Temple  Block,  at  the  as  trustee  in  trust  for  the  Corporation  of  the 

time  said  Act  of  Feb.  19, 1887,  went  into  effect.  Church  of  Jesus  Christ  of  Latter-Day  Saints, 

"was  in  John  Taylor,  as  trustee  in  trust  for  the  for  a  valuable  consideration,  pursuant  to  the 

•aid  Corporation,  which  said  trustee  in  trust  powers  in  them  vested  by  the  will  of  the  said 

subsequently  and  on  the  80th  day  of  June,  BrighamToung;  that  subseauently,  on  the  24th 

1887,  attempted  to  conveythe  same  to  William  day  of  April,  1878,  the  said  John  Taylor,  as 

S.  Preston,  Robert  T.  Burton  and  John  R.  trustee  in  trust,  transferred  and  conveyed  the 

binder,  as  trustees,  by  a  certain  instrument  in  same  to  Theodore  McKean  ^n  a  secret  trust  for 

"writing  in  the  words  and  figures  following,  to  said  Corporation,  who  held  the  same  upon  said 

irit:  trust  unUl  the  2d  day  of  July,  1887.  when  ho- 

"  'This  indenture,  made  on  this  thirtieth  day  attempted  to  convey  the  same  to  William  B. 

of  June,  in  the  year  of  our  Lord  one  thousand  Preston  and  Robert  T.  Burton  and  John  R 

dght  hundred  and  eighty-seven,  by  and  be-  Winder,  trustees,  by  a  certain  instrument  iik 

tween  John  Taylor,  trustee  in  trust  of  that  cer-  writing,  of  which  the  following  is  a  copy." 

?iSw^V^.'Sliar^^&?^'f'^t^2r'  Thed^^^^^^ 

Tfc—  fi»<«*<i »»  «w.*««>  ^#  ♦»»«  «*.*  ,v— ♦  ^^A  131/ji  1*  altogether  similar  to  that  executed  by  John 

SS  TpVesSS^^-Udlnfia 'S?  «!d  "^^J^  P-'O".  B""°-  "«*  Winder/befor* 

Church,  and  his  two  counsellors,  Robert  T.  mu   *     _a  ^  -^v     *      j      ^  n 

^     *     »    jT  T  u    -n  ws  J           li    ***'^*  *•  The  court  further  found  as  follows: 

Burton  and  John  R  Winder,  parties  of  the  sec-  wui*  luxkuc^^  x^unu  oo  ivuvTra. 

ond  part.' "  "That  said  Guardo  House  and  grounds  were^ 

Th.  indenture  then  recites  Reappointment  a"IS^  orsaKl^h^j;!^  ?S?8%'&t?mt 


of  the  parties  of  the  secoDd  part,  by  Probate  JU^a  iirTtl!  ^^Tr^^JiAl^l^ 
Court  ff  Salt  Lake  County,  as^ruste^  to  hold  »^?-^\l?.'^,"?  ""^^^e!; 


of  the  first  part,  in  consideration  of  one  dollar,   ^"  k1"  i  oli   «i™  .v!;  ♦Vv™*!  ^wl-T./  Siu  t  tV^ 
to  convey  tHii  parties  of  the  second  part  and   ^J^^'j.ll?' !?!?  ^?/.!?.^?,*\^.?{  ^^^\^}^ 


"     K-^v     "^^     Au  S^^  ?^nuT''^f  Rockwood'sclaimtosaidpremisesandatitsown 

worshipers  known  and  called  the  "Church  of  "„;  «„!r^lll«.^^^^ 

Jesus  Christ  of  Latter-Day  Saints,"  and  for  S?hlh  ^ff^pf^w^  th« "nif 

S?;Sr«"H"^'  Church  or  i^authoritiesshould  ^'n^rnVoX^Int^^^^^^ 

&,!tinSVgS^Jfrn^^^^^^  iug  was  large  enough  to  accommodate  the  his- 

fh  J?«,J^1  property  in  case  of  faUuro  of  ^^^.^^.^  ^^^^y     ^J  ^^^^  ^„  ^^^  ^^,  ^^^ 

meirusiees.  church  historian;  that  from  the  year  1848  until 
The  court  further  found  as  follows:  the  time  of  his  death  in  1875,  George  A.  Smith 
"The  said  Temple  Block  was  taken  posses-  was  the  historian  of  said  Church  and  lived  in  [24 
slon  of  by  the  agents  of  the  said  Church  of  said  building  with  his  family  and  had  the  cus- 
Jesus  Christ  of  Latter- Day  Saints,  then  exist-  tody  of  the  books,  papers  and  records  of  said 
ing  as  a  voluntary  unincorporated  religious  Church  relating  to  its  history  or  public  acts  of 
sect,  when  Salt  Lake  City  was  first  laid  out  its  officers  or  members;  that  the  same  have  al- 
and surveyed,  in  1848,  ana  since  said  date  has  wa^s  been  kept  in  said  buildiDg  from  the  time 
been  in  possession  of  said  Church  as  a  volun-  of  its  construction  until  the  present  time,  at  the 
tary  rcligious  sect  uotil  it  became  incorporated  cost  of  said  Church,  and  that  such  office  is  and 
as  aforeudd,  and  then  as  a  corporation;  that  at  has  been  necessary  for  the  use  of  said  historian 
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in  the  discbarge  of  bis  duties;  that  in  1873  the 
:8Hid  George  A.  Smith  obtained  the  title  to  said 
premises  from  the  mayor  of  Salt  Lake  Citv  un- 
der the  Town-Site  Act,  and  that  after  his  death 
the  same  was  conveyed  to  his  wife  and  one  of 
his  granddauffbters,  who  afterwards  transferred 
and  conveyed  the  same  to  Theodore  McKean 
for  a  valuable  consideration;  that  the  said  Theo- 
•dore  McEean  has  ever  since  tbat  date  held  and 
now  holds  the  same  on  a  secret  trust  for  the 
use  and  benefit  of  said  Corporation;  tbat  said 
jrrounds  are  immediately  west  of  and  adjoining 
the  Guardo  House  grounds. 

'*The  fourth  property  above  described, 
known  as  part  of  the  'Tithine  Office'  and 
grounds,  was  taken  possession  ofby  the  agents 
•of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints  when  Salt  Lake  City  was  first  laid  out 
and  surveyed,  in  1848,  and  ever  since  that  time 
has  been  used  and  occupied  by  said  Church  as 
•a  voluntary  sect  until  it  became  incorporated 
as  aforesaid,  and  then  as  a  corporation,  receiv- 
ing and  disbursing  tithing  and  voluntary  con- 
tributions of  property,  anof  that  prior  to  July  1, 
1862,  buildings  and  other  improvements  of  con- 
siderable value  had  been  built  thereon  by  said 
Church;  tbat  at  the  time  said  property  was 
taken  possession  of  as  aforesaid  it  was  a  part 
of  the  public  domain  and  continued  to  be  such 
until  the  2l8t  day  of  November,  1871,  when 
said  land  was  entered  as  aforesaid  alone  with 
other  lands  under  said  Town-Site  Act  oy  the 
mayor  of  Salt  Lake  City;  that  Brighain  Toung, 
who  was  then  president  and  trustee  in  trust  of 
said  Corporation,  claimed  said  land  under  said 
Town-Site  Law  and  it  was  conveyed  to  him  by 
Daniel  H.  Wells,  mayor  of  Salt  Lake  City;  that 
in  November,  1878,  Bri^ham  Toung  trans- 
ferred and  conveyed  saia  propertv  to  George 
A.  Smith,  as  the  trustee  in  trust  of  the  Corpo- 
ration of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  and  bis  successor  hi  office;  that  on 
the  death  of  said  George  A.  Smith  the  legal 
title  in  said  premises  vested  in  Brigham  Youne 
as  such  successor,  and  the  executors  of  said 
Brigham  Young  transferred  and  conveyed  said 
property  to  John  Taylor,  as  the  trustee  in  trust 
of  said  Corporation,  who,  in  April,  1878,  trans- 
ferred and  conveyed  the  same  to  Edward  Hun- 
ter upon  a  secret  trust  for  the  use  and  benefit 
of  said  Corporation;  that  said  Edward  Hunter 
afterwards,  to  wit,  on  the  24th  day  of  April, 
1878,  transferred  and  conveyed  the  same  to 
Robert  T.  Burton  on  a  secret  trust  for  said  Cor- 
poration, and  on  the  2d  day  of  July,  1887,  the 
said  Robert  T.  Burton  attempted  to  convev  the 
«ame  to  William  B.  Preston,  John  R  Winder 
«Dd  himself,  as  trustees,  by  a  certain  instru- 
ment in  writine  in  the  words  and  figures  fol- 
lowing, to  wit 

The  deed  here  copied  is  simikr  to  the  previ- 
ous deeds  before  recited. 

The  court  further  found  as  follows: 

''The  fifth  piece  of  property  above  described, 
known  as  a  part  of  the  'Tithing  Office'  and 
ffrounds,  was  possessed,  acquired  and  owned  as 
follows: 

"In  the  year  1848,  Newell  E.  Whitney,  then 
presiding  bishop  of  said  Church  of  Jesus  Christ 
•of  Latter-Day  Saints,  took  possession  of  lot  five, 
block  eiffhty-eight,  plat  A,  Salt  Lake  City  sur- 
vey, and  in  the  aame  year  Honoe  E.  Whitney 


took  possession  of  lot  six,  in  said  block;  that 
some  time  in  theyear  1856  the  Cburch  of  Jesui 
Christ  of  Latter-Day  Saints,  by  its  agents,  took 
possession  of  the  south  half  of  said  lots  and 
placed  thereon  yards  and  corrals,  and  have  con- 
tinued to  occupy  the  same  with  said  yards  and 
corrals  down  to  this  period;  that  in  the  year 
1870  the  mayor  of  Salt  Lake  City  entered  the 
town  site  of  Salt  Lake  City,  in  trust  for  the  in- 
habitants and  occupants  thereof,  under  the 
Law  of  1867;  tbat  the  foregoing  lots  are  a  por- 
tion of  said  entry. 

"  The  said  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  by  its  trustee,  Brigham  Young, 
filed  an  application  in  the  proper  court  for  a 
title  to  the  south  half  of  saia  lots,  and  the  heirs 
of  Newell  E.  Whitney  also  filed  an  application 
in  theproper  court  for  the  south  half  of  lot  five, 
and  Horace  E.  Whitney  filed  an  applicatioQ 
in  the  same  court  for  the  south  half  of  lot  six. 
The  court  awarded  tbe  title  to  the  said  prem- 
ises to  Brigham  Yoimg,  as  trustee  as  aforesaid. 

*'  That  afterwards,  in  tbe  year  1872,  Brigham 
Young,  trustee,  obtained  a  deed  from  the 
heirs  of  Newell  E.  Whitney  to  said  south  half 
of  lot  five,  and  in  consideration  thereof  paid 
them  seven  thousand  dollars,  and  at  the  same 
time  the  said  Brigham  Youn^,  trustee,  obtained 
a  deed  from  Horace  E.  Whitney  of  lot  six  and 

Said  him  therefor  the  sum  of  two  thousand 
oUars. 

"At  the  time  the  Act  of  Congress  of  Febro- 
ary  19,  1887,  took  effect  the  legal  title  thereto 
was  held  by  Robert  T.  Burton  on  a  secret  trust 
for  the  use  and  benefit  of  said  Corporation ;  thai 
on  the  2d  day  of  Julv,  1887,  tbe  saki  Robert 
T.  Burton  attempted  to  convey  the  same  to 
William  B.  Preston,  John  R  Wmder  and  him- 
self, as  trustees,  by  tbat  certain  instrument  of 
writing  hereinbefore  last  set  out. 

"The  remainder  of  said  real  estate  held» 
owned  and  possessed  by  said  Corporation  aa 
aforesaid  was  acquired  by  it  after  the  first  daj 
of  July,  1862,  bv  purchase,  but  the  legpal  title 
thereof  was  at  all  times  held  by  persons  in  trust 
for  said  Corporation  upon  secret  trusts,  and  not 
by  the  Corporation  itself. 

"  That  at  the  time  the  said  Act  of  Congresi 
of  February  19,  1887,  took  effect  said  Corpor** 
tion  owned,  held  and  possessed  the  foUowinf- 
described  personal  property,  to  wit** 

The  items  of  personal  propertv  are  then  set 
out,  being  the  same  as  in  the  petition  of  Rom- 
ney  and  others  before  referred  to. 

The  court  further  found  as  follows: 

"That  the  said  Corporation  of  the  ChordioC 
Jesus  Christ  of  Latter-Day  Saints  was  in  te 
nature  and  by  its  Statute  of  incorporatioo  m 
religious  and  charitable  corporation  for  the 
purpose  of  promulgating,  spreading  and  up- 
boloiog  the  principles,  practices,  teachings  aiid 
tenets  of  said  Cburch,  and  for  the  purpose  of 
dispensing  charity,  subject  and  according  to 
saia  prindples,  practices,  teachings  and  tenets, 
and  that  from  the  time  of  the  organisatioD  oc 
said  Corporation  up  to  the  time  of  the  passage 
of  said  Act  of  February  tbe  19th.  1887,  it  ne?er 
had  any  other  corporate  objects,  purposes  and 
authority,  never  had  any  capital  stock  or  sto^* 
holders,  nor  have  there  ever  been  any  natural 
persons  who  were  authorized  under  its  Act  and 
charter  of  incorporation  to  take  or  bokl  say 
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peraonal  property  or  estate  of  said  Corporation, 
except  the  trustees  provided  for  by  said  Statute 
•of  inoorporatioD. 

"  That  the  said  personal  property  herein  be- 
fore set  out  had  been  accumulated  by  said  Late 
Corporation  prior  to  the  passage  of  said  Act  of 
February  the  19th,  1887,  and  that  such  accu- 
mulation extended  over  a  period  of  twenty 
years  or  more;  that  prior  to  and  at  the  time  of 
the  passage  of  said  Act  the  said  personal  prop- 
erty had  been  used  for  and  devoted  to  the  pro- 
mulgation, spread  and  maintenance  of  the  doc- 
trines, teachings,  tenets  and  practices  of  the 
said  Church  of  Jesus  Christ  of  Latter- Day 
Saints,  and  the  doctrine  of  polygamy  or  plu- 
rality of  wives  was  one  of  the  said  doctrines, 
teachings,  tenets  and  practices  of  the  said  Late 
Church  Corporation,  but  only  a  portion  of  the 
members  of  said  Corporation,  not  exceeding 
twenty  per  cent  of  the  marriageable  members, 
male  and  female,  were  engag^  in  the  actual 
practice  of  polygamy;  that  since  the  passage  of 
the  said  Act  of  Congress  of  February  19, 1887, 
the  said  voluntary  religious  sect  known  as  the 
-Church  of  Jesus  Clmst  of  Latter- Day  Saints 
lias  comprised  the  great  body  of  individuals 
^who  formerly  composed  the  membership  of 
«aid  Corporation,  and  the  organization,  general 
^rovernment,  doctrines  and  tenets  of  said  volun- 
tary religious  sect  have  been  and  now  are  sub- 
stantiallv  the  same  as  those  of  the  Late  Corpora- 
tion of  the  Church  of  Jesos  Christ  of  Latter- 
Day  Saints. 

l*hat  certain  of  the  officers  of  said  religious 
sect,  regularly  ordained,  and  certain  public 
preachers  and  teachers  of  said  religious  sect, 
who  are  in  good  standing,  and  who  are  preach- 
<cr8  and  teacners  concerning  the  doctrines  and 
tenets  of  said  sect,  have,  since  the  passage  of 
said  Act  of  Confess  of  February  the  19tb, 
1887,  promulgates,  taught,  spread  and  upheld 
the  same  doctrines,  tenets  and  practices,  in- 
cluding the  doctrine  of  polygamy,  as  were  for 
merly  promulgated,  taught  and  upheld  bv  the 
aaid  Late  Corporation,  and  the  said  teachings 
of  the  said  officers,  preachers  and  teachers  have 
not  been  repudiated  or  dissented  from  by  said 
voluntary  religious  sect,  nor  have  their  teach- 
ings and  preachings  or  their  actions  created 
any  division  or  schism  in  said  voluntary  re- 
ligious sect. 

'*That  any  dedication  or  setting  aside  of  any 
of  the  personal  property  hereinbefore  set  out  as 
having  belonged  to  the  Late  Corporation,  to  the 
uses  aud  purposes  of  or  in  trust  for  the  mem- 
bers of  the  Late  Corporation  of  the  Church  of 
Jesu/t  Christ  of  Latter-Day  Saints,  or  any  of 
them,  would  practically  and  in  effect  be  a  dedi- 
cation and  setting  aside  of  said  personal  prop 
erty  to  the  uses  and  for  the  purposes  of  and  m 
trust  for  the  unincorporated  religious  sect 
known  as  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints. 

"That  at  the  commencement  of  this  suit  all 
of  said  personal  property  was  in  the  possession 
of  the  said  William  B.  I^eston,  who  held  it  in 
trust  and  for  the  benefit  of  said  Corporation. 

•'That  all  of  the  above-described  properly, 
real  and  personal,  is  now  in  the  possession  of 
Frank  H.  Dyer,  receiver  of  this  court. 

"That  of  the  above-described  real  estate  the 
following  tract,  including  the  buildings  there- 
-on,  situated  in  said  County  of  Salt  Lake,  Ter- 
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ritory  of  Utah,  and  being  all  of  block  eighty- 
seven  (87),  in  plat  A,  Salt  Lake  City  survey,  at 
the  time  of  the  passage  of  the  Act  of  Congress 
of  February  19,  1887,  was  used  exclusively  for 
the  worship  of  Clod  according  to  the  doctrines 
and  tenets  of  the  Church  oi  Jesus  Christ  of 
Latter-Day  Saints. 

"That  several  proceedings  have  been  in- 
stituted by  and  with  the  consent  and  advice  of 
this  court,  by  information,  on  behalf  of  the 
United  States  of  America,  in  the  Third  District 
Court  of  said  Territory  of  Utah,  for  the  purpose 
of  having  declared  and  adjudged  forfeited  and 
escheated  to  the  government  of  the  United  States 
all  of  the  above-described  real  estate,  excepting 
the  said  block  eighty-seven  of  plat  A,  Salt 
Lake  City  survey,  last  above  mentioned,  by 
virtue  of  the  said  Act  of  Congress  entitled  'An 
Act  to  Amend  Section  6352  of  the  Revised 
Statutes  of  the  United  States  in  Reference  to 
Bigamy,  and  for  Other  Purposes,'  which  pro- 
ceedings are  now  pending  In  said  court  and 
undetermined." 

Upon  this  finding  of  facts  the  court  adjudged 
and  decreed  as  follows,  to  wit: 

"That  on  the  8d  day  of  March,  1887,  the 
Corporation  of  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints  became  and  the  same  was 
dissolved,  and  that  since  said  date  it  has  had  no 
legal  corporate  existence. 

"2d.  It  is  furthermore  adjudged  and  decreed 
that  the  following  alleged  deeds,  hereinbefore 
set  out,  were  executed  without  authority,  and 
that  no  estate  in  the  property  set  out  in  said 
deeds  passed  by  the  same  or  any  of  them,  to 
wit: 

"The  deed,  dated  June  80th,  1887^rom  John 
Taylor,  trustee  in  trust,  to  William  B.  Preston, 
Robert  T.  Burton  and  John  R.  Winder,  as 
trustees,  for  the  property  described  as  the 
*Temple  Block.'  The  deed,  dated  July  2d, 
1887,  from  Theodore  McKean  and  his  wife  to 
William  B.  Preston,  Robert  T.  Burton  and 
John  R  Winder,  as  trustees,  for  property 
known  as  the  ^Guardo  House'  and  grounds. 
The  deed,  dated  July  2d,  1887,  from  lfi)bert  T. 
Burton  and  wife  to  William  B.  Preston,  Robert 
T.  Burton  and  John  R  Winder,  as  trustees, 
for  the  property  described  as  the  'Tithing 
House'  and  pounds. 

"And  it  IS  therefore  ordered  and  decreed 
that  said  alleged  deeds  and  each  of  them  l>e, 
and  the  same  are  hereby,  annulled,  canceled 
and  set  aside. 

"8d.  It  is  further  adjudged  and  decreed  that 
the  following  described  real  estate,  to  wit,  all 
of  block  eighty-seven,  in  plat  A,  Salt  Lake 
City  survey,  in  the  City  and  County  of  Salt 
Lake,  Territory  of  Utah,  be,  and  the  same  is 
hereb3r,  set  apart  to  the  voluntary  religious 
worshipers  and  unincorporated  sect  and  body 
known  as  the  Church  or  Jesus  Christ  of  Lat- 
ter-Day Saints,  and  that  the  said  William  R 
Preston,  Robert  T.  Burton  and  John  R  Win- 
der, trustees  appointed  by  the  Probate  Court  of 
Salt  Lake  County,  as  hereinbefore  set  out,  do 
hold,  manage  and  control  said  property  so  set 
aside  for  the  benefit  of  said  voluntary  religious 
worshipers  and  unincorporated  sect  and  body, 
and  for  the  erection  and  use  by  them  of  houses 
of  worship,  and  for  their  use  and  convenience 
in  the  lawful  exercise  of  worship  according  to 
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the  teDetB  of  said  sect  and  body;  and  it  is  or- 
dered that  Frank  H.  Dyer,  receiver  of  this 
court,  heretofore  appointed,  do  surrender  and 
deliver  possession  and  control  of  all  of  the 
[30]  property  so  set  aside  to  the  trustees,  William 
B.  Preston,  Robert  T.  Burton  and  John  K. 
Winder,  aforesaid. 

*'4th.  It  is  furthermore  adjudjored  and  de- 
creed that,  except  as  to  the  Temple  Block 
aforesaid,  the  petitions  of  William  B.  Preston, 
Robert  T.  Burton  and  John  R.  Winder,  trus- 
tees, filed  the  0th  day  of  October.  1888,  in  this 
court  for  the  setting  aside  of  certain  real  estate 
for  the  uses  and  purposes  of  the  religious  sect 
known  as  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints  be,  and  the  same  are  hereby,  de- 
nied; and  it  is  adjudged  and  decreed  that  the 
balance  of  the  real  estate  over  and  above  said 
Temple  Block,  which  has  been  hereinbefore 
found  as  belonging  to  said  Late  Corporation, 
has  not  nor  has  any  of  it  ever  been  usedas  build- 
ings or  grounds  appurtenant  thereunto  for  the 
purposes  of  the  worship  of  Qod  or  of  parson- 
ages connected  there  with,  or  for  burial  grounds, 
by  the  said  Late  Corporation  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  nor  is  the 
said  real  estate,  except  as  set  aside,  or  any  part 
thereof,  necessary  for  such  purposes  for  the 
unincorporated  religious  sect  known  as  the 
Church  of  Jesus  Christ  of  Latler-Day  Saints. 

"6th.  It  is  furthermore  adjudged  and  de- 
creed that  all  of  the  real  estate  set  out  in  the 
findings  of  fact  hereinbefore  was  the  property 
of  and  belonged  to  the  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
and  the  same  was  held  in  trust  for  said  CorfX) 
ration:  and,  furthermore,  that  the  legal  titles 
of  and  estates  in  said  real  estate  and  every  part 
and  parcel  thereof  were  acquircKl  by  saici  Late 
Corporation  and  its  trustees  sul)sequeutl^  to 
July  1, 18G2,  and  that  prior  to  said  date  neither 
the  said  Corporation  nor  its  trustees  had  any 
legal  title  or  estate  in  and  to  said  real  estate  or 
any  part  thereof. 

*'6th.  And  it  is  further  adjudged  and  decreed 
that  the  petition  of  intervention  by  George 
Romney,  Henry  Dinwoodey,  James  Watson 
and  John  Clark,  on  behalf  of  themselves  and 
other  meml)er8  of  the  Late  Corix)ration  of  the 
Church  of  Jesus  Christ  of  Latter- Day  Saints, 
filed  this  day  in  this  court,  which  said  petition 
alleges  the  claim  on  behalf  of  the  petitioners 
and  those  for  whom  it  is  filed  in  and  to  the 
real  and  personal  property  formerly  belonging 
1 3 1 1  to  said  Late  Corporation  and  now  in  the  hands 
of  the  receiver  of  this  court,  be,  and  the  same 
is  hereby,  denied;  and  it  is  adjudged  and  de- 
creed that  neither  said  intervenors  nor  those  in 
whose  behalf  they  tiled  said  petition  have  any 
legal  claim  or  title  in  and  to  said  property  or 
any  part  thereof. 

*'7th.  And  the  court  does  further  adjudge 
and  decree  that  the  Late  Corporation  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints 
having  become  by  law  dissolved  as  aforesaid, 
there  did  not  exist  at  its  dissolution  and  do  not 
DOW  exist  any  trusts  or  purposes  within  the 
objects  and  purposes  for  which  said  personal 
property  was  onginally  acquired,  as  hereinl)e- 
fore  set  out,  whether  said  acquisition  was  by 
purchase  or  donation,  to  or  for  which  said  per- 
sonalty or  any  part  thereof  could  be  used  or 
to  which  it  could  be  dedicated,  that  were  and 
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are  not  in  whole  or  in  part  opposed  to  public 
policy,  good  morals,  and  contrary  to  the  law* 
of  the  United  States;  and,  furthermore,  that 
there  do  not  exist  any  natural  persons  or  any 
body,  association  or  corix>ration  who  are  le- 
gally entitled  to  any  portion  of  said  personalty 
as  successors  in  interest  to  said  Church  of 
Jesus  Christ  of  Latter-Day  Saints,  nor  have 
there  been  nor  are  there  now  any  trusts  of  a 
definite  and  legal  character  upon  which  this 
court,  silting  as  a  court  of  chancery,  can  ad- 
minister the  personal  property  hereinbefore  set 
out;  and  it  is  furthermore  adjudged  that  all 
nnd  entire  the  personal  propertjr  set  out  in 
this  decree  as  having  belonged  to  said  Late  Cor- 
|)oration  of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day  Saints  has  by  reason  of  the  dissolution 
of  said  Corporation  as  aforesaid,  on  account  of 
the  failure  or  illegality  of  the  trusts  to  which 
it  was  dedicated  at  its  acquisition  and  for 
which  it  had  been  used  by  said  Late  Corpora- 
tion and  by  operation  of  law,  become  escheated 
to  and  the  property  of  the  United  States  of 
America,  subject  to  the  costs  and  expenses  of 
this  proceeding  and  of  the  receivership  by  this 
court  instituted  and  ordered. 

"8th.  It  is  furthermore  ordered  and  adjudged 
that  there  is  not  now  and  has  not  been  since 
the  8d  day  of  March,  18^i7,  any  person  legally 
authorized  to  take  charge  of,  manage,  preserve 
and  control  the  personal  and  real  property 
hereinbefore  set  out,  except  the  receiver  here- 
tofore appointed  by  this  court;  and  it  is  there-  | 
fore  ordered  that  the  receivership  hereinbefore 
established  by  this  court  is  continued  in  full 
force  and  efifect,  and  that  the  said  receiver 
shall  continue  to  exercise  all  and  entire  the 
powers  and  authority  conferred  upon  him  by 
the  decree  appointing  him;  and  it  is  further  or- 
dered that  he  do  continue  in  his  possession  and 
keeping  all  of  the  property,  real  and  personal, 
hereinbefore  set  out,  except  such  realty  as  has 
been  set  apart  by  the  provision  of  this  decree 
for  the  benefit  of  the  unincorporated  religious 
sect  known  as  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  and  that  he  do  safely  keep, 
manage  and  control  the  same  in  acci^rdance 
with  the  provisions  of  the  order  of  this  court 
appointing  him  receiver,  pending  the  deter- 
mination of  the  proceeding  upon  information 
hereinbefore  referred  to  and  until  the  further 
order  of  this  court;  and  final  action  upon  and 
determination  concerning  the  accounts,  pro- 
ceedings and  transactions  of  said  receiver,  and 
all  matters  connected  with  or  incidental  thereto, 
are  ordered  to  be  reserved  for  the  future  con- 
sideration and  decision  of  this  court." 

From  this  decree  the  defendants  appealed, 
and  the  intervenors,  Romney  and  others,  also 
took  a  separate  appeal,  and  the  case  is  now 
here  for  adjudication. 

The  principal  questions  raised  are,  first,  as 
to  the  power  of  Congress  to  repeal  the  charter 
of  the  Church  of  Jesus  Christ  of  Latter- Day 
Saints;  and.  secondly,  as  to  the  power  of  Con- 
gress and  the  courts  to  seize  the  property  of 
said  Corporation  and  to  hold  the  same  for  the 
purposes  mentioned  in  the  decree. 

The  pr)wer  of  Congress  over  the  Territories 
of  the  United  States  is  general  and  plenary, 
arising  from  and  incidental  to  the  ri^ht  to  ac- 
quire the  territory  itself,  and  from  the  power 
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given  by  the  CoDstitution  to  make  all  needful 
rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States. 
It  would  be  absurd  to  bold  that  the  United 
States  has  power  to  acquire  territory,  and  no 
power  to  govern  it  when  acquired.    The  power 
to  acquire  territory,  other  than  the  territory 
northwest  of  the  Ohio  River  (which  belonged 
to  the  United  States  at  the  adoption  of  the 
Ck>nst]tution),  is  derived  from  the  treatv-mak- 
iog  power  and  the  power  to  declare  and  carry 
on  war.    The  incidents  of  these  powers  are 
those  of  national  sovereignty,  and  belong  to 
all  independent  govemrLcnts.    The  power  to 
make  acquisitions  of  territory  by  conquest,  by 
treaty  and  by  cession  is  an  incident  of  national 
soTereignty.      The   Territory  of   Louisiana, 
when  acquired  from  France,  and  the  Terri- 
tories west  of  the  Rocky  Mountains,  when  ac- 
quired from  Mexico,  became  the  absolute  prop- 
erty and  domain  of  the  United  States,  subject 
to  such  conditions  as  the  eovernment,  in  its 
diplomatic  negotiations,  baa  seen  fit  to  accept 
relating  to  the  rights  of  the  people  then  inhab- 
iting those  Territories.    Having  rightfully  ac- 
quired said  Territories,  the  United  States  gov- 
ernment was  the  only  one  which  could  impose 
laws  upon  them,  and  its  sovereignty  over  them 
Was  complete.    No  State  of  tne  Union  had 
any  such  right  of  sovereignty  over  them;  no 
other  count^  or  government  had  any  such 
light.    These  propositions  are  so  elementary, 
and  so  necessarily  follow  from  the  condition 
of  things  arising  upon  the  acquisition  of  new 
territory,  that  they  need  no  argument  to  sup- 
J>ort  them.    They  are  self-evident.     Chief  Ju9- 
^ee  Harshall,  in  the  case  of  the  American  db  0. 
^hs.  Cm.  v.  S56  Bales  of  Cotton,  26  U.  S.  1  Pet. 
1^11,  542  r?:  242, 255],  well  said:  "Perhaps  the 
"^       er  of  governing  a  Territory  belonging  to 
United  States,  which  has  not,  by  becoming 
State,  acquired  the  means  of  self  government, 
result  necessarily  from  the  facts,  that  it 
not  within  the  jurisdiction  of  any  particular 
tate,  and  is  within  the  power  and  jurisdiction 
f   the  United  States.    The  right  to  govern 
ay  be  the  inevitable  consequence  of  the  right 
acquire  territory.    Whichever  may  be  the 
urce  whence  the  power  is  derived,  the  pos- 
lon  of  it  is  unquestioned."    And  Mr.  Jui- 
Nelson,  delivering  the  opinion  of  the  court 
Benner  v.  Porter,  50  U.  8.  9  How.  285. 242 
Hl8:  119, 122],  speaking  of  the  territorial  gov- 
^^roinents  established  by  Congress,  says:  **They 
9fere  legislative  governments,  and  their  courts 
legislative  courts.  Congress,  in  the  exercise  of 
^ts  powers  in  the  organization  and  government 
^f  the  Territories,  combining  the  powers  of  both 
"Vie  federal  and  state  authorities."    Chief  Jui- 
T^iee  Waite,  in  the  case  of  First  Nat.  Bank  v. 
Yankton  C<mnty,  101  U.  S.  129,  138  [25: 1046, 
^047],  said:   *'In  the  Organic  Act  of  Dakota 
Uere  was  not  an  express  reservation  of  power 
In  Congress  to  amend  the  Acts  of  the  Terri- 
torial Legislature,  nor  was  it  necessary.    Such 
m  power  Is  an  incident  of  sovereignty,  and  con- 
tinaes  until  granted  away.    Congress  may  not 
«n1y  abrogate  laws  of  the  Territorial  Legisla- 
tures, but  it  may  itself  legislate  directly  for  the 
local  government.    It  may  make  a  void  Act  of 
the  Territorial  Legislature  valid,  and  a  valid 
Act  yoid.    In  other  words,  it  has  full  and  com- 
plete legislative  autboritj  over  the  people  of 
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the  Territories  and  all  the  departments  of  ths 
territorial  governments.  It  may  do  for  the 
Territories  what  the  people,  under  the  Consti- 
tution of  the  United  States,  may  do  for  che 
States."  In  a  still  more  recent  case,  and  one 
relating  to  the  legislation  of  Congress  over  the 
Territory  of  Utah  itself.  Murphy  v.  Ramsey, 
114  U.  8.  15.  44  [29:  47,  57],  Mr,  Justice  Mat- 
thews said:  "The  counsel  for  the  appellants  in 
argument  seem  to  question  the  constitutional 
power  of  Congress  to  pass  the  Act  of  March 
22,  1882,  so  far  as  it  abridges  the  rights  of  elec- 
tors in  the  Territory  under  previous  laws. 
But  that  (juestion  is,  we  think,  no  longer  open 
to  discussion.  It  has  passed  beyond  the  stage 
of  controversy  into  final  judgment.  The  peo- 
ple of  the  United  States,  as  sovereign  owners 
of  the  National  Territories,  have  supreme 
power  over  them  and  their  inhabitants.  In  the 
exercise  of  this  sovereign  dominion,  they  are 
represented  by  the  government  of  the  United 
States,  to  whom  all  the  powers  of  government 
over  that  subject  have  been  delegated,  sublect 
only  to  such  restrictions  as  are  expressed  in 
the  Constitution,  or  are  necessarily  implied  in 
its  terms."  Doubtless  Congress,  in  legislating 
for  the  Territories,  would  be  subject  to  those 
fundamental  limitations  In  favor  of  personal 
rights  which  are  formulated  in  the  Constitu- 
tion and  its  Amendments:  but  these  limitations 
would  exist  rather  by  inference  and  the  gen- 
eral spirit  of  the  Constitution  from  which  Con- 
gress derives  all  its  powers,  than  by  any 
express  and  direct  application  of  its  provis- 
ions. 

The  supreme  power  of  Congress  over  the 
Territories,  and  over  the  Acts  ofthe  Territoriid 
Legislatures  established  therein,  is  generally 
expressly  reserved  in  the  Organic  Acts  estab- 
lishing governments  in  said  Territories.  This 
is  true  of  the  Territory  of  Utah.  In  the  6th 
section  of  the  Act  establishing  a  territorial  gov- 
ernment in  Utah,  approved  Sptember  9,  lb50, 
it  is  declared  *'that  the  legislative  powers  of 
said  Territorv  shall  extend  to  all  rightful  sub- 
jects of  legislation,  consistent  with  the  Consti- 
tution of  the  United  States  and  the  provisions 
of  this  Act.  ...  All  the  laws  passed  bv 
the  Legislative  Assembly  and  governor  shall 
be  submitted  to  the  Congress  of  the  United 
Stat^,  and  if  disapproved  shall  be  null  and  of 
no  effect."    (9  Stat.  454.) 

This  brings  us  directly  to  the  question  of  the 
power  of  Congress  to  revoke  the  charter  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints. 
That  Corporation,  when  the  Territory  of  Utah 
was  organized,  was  a  corporation  de  facto,  es* 
isting  under  an  ordinance  of  the  so-called  "State 
of  Deseret."  approved  February  8, 1851.  This 
ordinance  had  no  validity  except  in  the  volun- 
tary acquiescence  of  the  people  of  Utah  then 
residing  there.  Deseret,  or  Utah,  had  ceased 
to  belong  to  the  Mexican  government  bv  the 
Treaty  of  Guadalupe  Hidalgo,  and  in  1851  it 
belonged  to  the  United  States,  and  no  govern- 
ment without  authority  from  the  United  States, 
express  or  implied,  had  any  legal  right  to  exist 
there.  The  asaemblv  of  Deseret  had  no  pow- 
er to  make  any  valid  law.  Congress  had  al- 
ready passed  the  law  for  organizing  the  Terri- 
tory 01  Utah  into  a  government,  and  no  other 
government  was  lawful  within  the  bounds  of 
that  Territory.    But  after  the  organization  of 
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the  territorial  goyernment  of  Utah  under  the 
Act  of  CoDgress,  the  Legislative  Assembly  of 
the  Territory  passed  the  following  resolution: 
"Betolvedhf  the  LegMatiw  Assembly  of  the  Ter- 
ritory (tf  Xftah,  That  the  laws  heretofore  passed 
by  the  provisional  government  of  the  State  of 
Deseret,  and  which  do  not  conflict  with  the 
Organic  Act  of  said  Territory,  be  and  the  same 
are  hereby  declared  to  be  legal  and  in  full  force 
and  virtue,  and  shall  so  remain  until  supersed- 
ed by  the  action  of  the  Legislative  Assembly 
of  the  Territory  of  Utah/*  This  resolution 
was  approved  October  4, 1861.  The  confirma- 
tion was  repeated  on  the  19th  of  January,  1855, 
l^  the  Act  of  the  Legislative  Assembly  entitled 
"An  Act  in  Relation  to  the  Compilation  and 
Revision  of  the  Laws  and  Resolutions  in  Force 
in  Utah  Territory,  Their  Publication  and  Dis- 
tribution." From  the  time  of  these  confirma- 
tory Acts,  therefore,  the  said  Corporation  had 
a  legal  existence  under  its  charter.  But  it  is 
too  plain  for  argument  that  this  charter,  or  en- 
actment, was  subject  to  revocation  and  repeal 
by  Congress  whenever  it  should  see  fit  to  ex- 
ercise its  power  for  that  purpose.  Like  any 
other  Act  of  the  Territorial  Le^slature,  it  was 
subject  to  this  condition.  Not  only  so,  but 
the  power  of  Coneress  could  be  exercised  in 
modifying  or  limiting  the  powers  and  privi- 
leges granted  by  such  charter;  for  if  it  could 
repeal,  it  could  modify;  the  greater  includes 
the  less.  Hence  there  can  be  no  question  that 
the  Act  of  July  1,  1862,  already  recited,  was  a 
valid  exerdse  of  congressional  power.  What- 
ever may  be  the  effect  or  true  construction  of 
this  Act,  we  have  no  doubt  of  its  validitv.  As 
far  as  it  went  it  was  effective.  If  it  did  not 
absolutely  repeal  the  charter  of  the  Corpora- 
tion, it  certainly  took  awa^  all  right  or  power 
which  may  have  been  claimed  under  it  to  es- 
tablish, protector  foster  the  practice  of  polyga- 
my, under  whatever  disguise  it  might  be  car- 
ried on;  and  it  also  limited  the  amount  of 
property  which  miffht  be  acquired  by  the 
Church  of  Jesus  Chnst  of  Latter-Day  Baints; 
not  interfering,  however,  with  vested  rights  in 
real  estate  existing  at  that  time.  If  the  Act  of 
Julv  1,  1862,  had  but  a  partial  effect.  Congress 
had  still  the  power  to  make  the  abrogation  of 
its  charter  absolute  and  complete.  This  was 
done  by  the  Act  of  1887.  By  the  17th  section 
of  that  Act  it  is  expressly  declared  that  "the 
Acts  of  the  Legislative  Assembly  of  the  Ter- 
ritory of  Utah,  incorporating,  continuing  or 
providing  for  the  Corporation  known  as  the 
Church  of  Jeius  Christ  of  Latter-Day  Ssints, 
and  the  ordinance  of  the  so-called  'General  As- 
lemblv  of  the  State  of  Deseret,'  incorporating 
the  said  Church,  so  far  as  the  same  may  now 
have  legal  force  and  validity,  are  hereby  dis- 
approve and  annulled,  and  the  said  Corpora- 
tion, so  far  as  it  may  now  have  or  pretend  to 
have  any  legal  existence,  is  hereby  diraolved." 
This  absolute  annulment  of  the  laws  which 

fave  the  said  Corporation  a  legal  existence  has 
issipated  all  doubt  on  the  subject,  and  the 
said  Corporation  has  ceased  to  have  any  exist- 
ence as  a  civil  body,  whether  for  the  purpose 
of  holding  property  or  of  doing  any  otner  cor- 
porate act.  It  was  not  necessary  to  resort  to 
the  condition  imposed  by  the  Act  of  1862,  lim- 
iting the  amount  of  real  estate  which  any  cor- 
pontfoa  or  muociaUoD  for  religious  or  charita- 


ble  purposes  was  authorized  to  acquire  or  hold: 
although  it  is  apparent  from  the  findings  of 
the  court  that  this  condition  was  violated  by 
the  Corporation  before  the  passage  of  the  Act 
of  1887.  Congress,  for  good  and  sufficient 
reasons  of  its  own,  independent  of  that  limita- 
tion, and  of  any  violation  of  it,  had  a  full  and 
perfect  right  to  repeal  its  charter  and  abrogate 
its  corporate  existence,  which  of  course  de- 
pended upon  its  charter. 

The  next  question  is,  whether  Congress  or 
the  court  had  the  power  to  cause  the  property 
of  the  said  Corporation  to  be  seized  and  taken 
possession  of,  as  was  done  in  this  case. 
•   When  a  business  corporation,  instituted  for     I 
the  purpose  of  gain  or  private  interest,  is  dis- 
solved, the  modern  doctrine  is,  that  its  prop- 
erty, after  payment  of  its  debts,     quitably  b^ 
longs  to  its  stockholders.    But  this  doctrine 
has  never  been  extended  to  public  or  charitable 
corporations.    As  to  these,  the  ancient  and  es- 
tablished rule  prevails,  namely:    that  when  a 
corporation  is  dissolved,  its  personal  property, 
like  that  of  a  man  dying  without  heirs,  ceases 
to  be  the  subject  of  private  ownership,  and  be- 
comes subject  to  the  disposal  of  the  sovereign 
authority;  whUst  its  real  estate  reverts  or  ea- 
cheats  to  the  grantor  or  donor,  unless  some 
other  course  of  devolution  has  been  directed 
by  positive  law,  though  still  subject,  as  we  shall 
hereafter  see.  to  the  charitable  use.    To  tbim 
rule  the  Corporation  in  question  was  undoubt- 
edly subject.     But  the  grantor  of  all,  or  tha 
principal  part,  of  the  real  estate  of  the  Churcla. 
of  Jesus  Christ  of  Latter-Day  Saints  was  reall^r 
the  United  States,  from  whom  the  propcrtjf 
was  derived  by  the  Church,  or  its  trustees, 
through  the  operation  of  the  Town-Site  Act* 
Besides,  as  we  have  seen,  the  Act  of  1862  ex- 
pressly declared  that  all  real  estate  acquired  or 
held  by  any  of  the  corporations  or  associations 
therein  mentioned  (of  which  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints  was  one), 
contrary  to  the  provisions  of  that  Act,  should 
be  forfeited  and  escheat  to  the  Unitl^  States, 
with  a  saving  of  existing  vested  rights.     The 
Act  prohibit^  the  acquinog  or  holding  of  real 
estate  of  greater  value  than  |50,000  in  a  Terri- 
tory, and  no  legal  title  had  vested  in  any  of 
the  la^ds  in  Salt  Lake  City  at  that  time,  as  tbe 
Town-^ite  Act  was  not  passed  until  March  2, 
186^.    There  can  be  no  doubt,  therefore,  that 
the  real  estate  of  the  Corporation  in  question 
could  not,  on  its  dissolution,  revert  or  pass  to 
any  other  person  or  persons  than  the  United 
States. 

If  it  be  urged  that  the  real  estate  did  not 
stand  in  the  name  of  the  Corporation,  but  in  the 
name  of  a  trustee  or  trustees,  and  therefore 
was  not  subject  to  the  rules  relating  to  corpo- 
rate property,  the  substance  of  tbe  difficulty 
still  remains.  It  cannot  be  contended  that  the 
prohibition  of  the  Act  of  1862  could  have  been 
so  easily  evaded  as  by  putting  tbe  property  of 
the  Corporation  into  the  bands  of  trusteesi 
The  equitable  or  trust  estate  was  vested  in  the 
Corporation.  The  trustee  held  it  for  no  other 
purpose;  and  tbe  Corporation  being  dissolved, 
that  purpose  was  at  an  end.  The  trust  estate 
devolved  to  the  United  States  in  the  same  man- 
ner as  the  legal  estate  would  have  done  bad  it 
been  in  the  hands  of  the  Corporation.  The 
trustee  became  trustee  for  the  United  States  in* 
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stead  of  tmstee  for  the  Corporation,  We  do 
not  now  speak  of  the  religious  and  charitable 
uses  for  which  the  Corporation,  through  its 
trustee,  held  and  managed  the  property.  That 
aspect  of  the  subject  is  one  which  places  the 
power  of  the  government  and  of  the  court  over 
the  property  on  a  distinct  ground. 

Where  a  charitable  corporation  fs  dissolved, 
and  no  private  donor  or  founder  appears  to 
be  entitled  to  its  real  estate  (its  personal  prop- 
erty not  being  subject  to  such  reclamation), 
the  government,  or  sovereign  authority,  as  the 
chief  and  common  guardian  of  the  state,  either 
through  its  judicial  tribunals  or  otherwise, 
necessarily  has  the  disposition  of  the  funds  of 
such  corporation,  to  be  exercised,  however, 
with  due  regard  to  the  objects  and  purposes  of 
the  charitable  uses  to  which  the  property  was 
originally  devoted,  so  far  as  they  are  lawful 
and  not  repugnant  to  public  policy.  This  is 
the  general  principle,  which  will  be  more  fully 
discussed  further  on.  In  this  direction,  it  will 
be  pertinent,  in  the  mean  time,  to  examine  into 
the  character  of  the  Corporation  of  the  Church 
of  Jesus  Christ  of  Latter- Day  Saints,  and  the 
objects  which,  by  its  constitution  and  princi- 
ples, it  promoted  and  had  in  view. 

It  is  distinctly  stated  in  the  pleadings  and 
findings  of  fact  that  the  property  of  the  said 
Corporation  was  held  for  the  purpose  of  relig- 
ious and  charitable  uses.  But  it  is  also  stat^ 
in  the  findings  of  fact,  and  is  a  matter  of  pub- 
lic notoriety,  that  the  religious  and  charitable 
uses  intended  to  be  subserved  and  promoted 
are  the  inculcation  and  spread  of  the  doctrines 
and  usages  of  the  Mormon  Church,  or  Church 
of  Latter- Day  Saints,  one  of  the  distinguishing 
features  of  which  is  the  practice  of  polygamy 
— a  crime  against  the  laws,  and  abhorrent  to 
the  sentiments  and  feelings  of  the  civilized 
world.  Notwithstanding  the  stringent  laws 
which  have  been  passed  by  Congress — notwith- 
standing all  the  efforts  made  to  suppress  this 
barbarous  practice — the  sect  or  community 
composing  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day  25aints  perseveres,  in  defiance  of  law, 
in  pre^iching,  upholding,  promoting  and  de- 
feuding  it«  It  is  a  matter  of  public  notoriety 
that  its  emissaries  are  engaged  in  many  coun- 
tries in  propagating  this  nefarious  doctrine, 
and  urging  its  converts  to  join  the  community 
in  Utah.  The  existence  of  such  a  propaganda 
is  a  blot  on  our  civilization.  The  organization 
of  a  community  for  the  spread  and  practice  of 
polygamy  is,  in  a  measure,  a  return  to  bar- 
barism. It  is  contrary  to  the  spirit  of  Chris- 
tianity and  of  the  civilization  which  Christian- 
ity has  produced  in  the  Western  World.  The 
question  therefore  is  whether  the  promotion  of 
such  a  nefarious  system  and  practice,  so  repug- 
nant to  our  laws  and  to  the  principles  of  our 
civilization,  is  to  be  allowed  to  continue  by  the 
sanction  of  the  government  itself;  and  whether 
the  funds  accumulated  for  that  purpose  shall 
be  restored  to  the  same  unlawful  uses  as  here- 
tofore to  the  detriment  of  the  true  interests  of 
civil  society. 

It  is  unnecessary  here  to  refer  to  the  past 
bistory  of  the  sect,  to  their  defiance  of  the  gov- 
ernment authorities,  to  their  attempt  to  estab- 
lish an  independent  community,  to  their  efforts 
to  drive  from  the  Territory  all  who  were  not 
connected  with  them  in  communion  and  sym- 
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pathy.  The  tale  is  one  of  patience  on  the  part 
of  the  American  government  and  people,  and 
of  contempt  of  authority  and  resistance  to  law 
on  the  part  of  the  Mormons.  Whatever  perse- 
cutions they  may  have  suffered  in  the  early 
part  of  their  history,  in  Missouri  and  Illinois, 
they  have  no  excuse  for  their  persistent  defiance 
of  law  under  the  government  of  the  United 
States. 

One  pretense  for  this  obstinate  course  is,  that 
their  belief  in  the  practice  of  polvgamy,  or  in 
the  right  to  indulge  in  it,  is  a  religious  belief^ 
and  therefore  under  the  protection  of  the  con- 
stitutional guaranty  of  religious  freedom.  This 
is  altogether  a  sophistical  plea.  No  doubt  th& 
Thugs  of  India  imagined  that  their  belief  in 
the  right  of  assassination  was  a  religious  be- 
lief; but  their  thinking  so  did  not  make  it  so. 
The  practice  of  suttee  by  the  Hindu  widows  may 
have  sprung  from  a  supposed  religious  convic- 
tion. The  offeringof  human  sacrifices  by  our  [5C 
own  ancestors  in  Britain  was  no  doubt  sanc- 
tioned by  an  equally  conscientious  imnulse. 
But  no  one,  on  that  account,  would  hesitate  to 
brand  these  practices,  now,  as  crimes  against 
society,  and  obnoxious  to  condemnation  and 
punishment  by  the  civil  authority. 

The  state  has  a  perfect  right  to  prohibit 
polygamy,  and  all  other  open  offenses  against 
the  enlightened  sentiment  of  mankind,  notwith- 
standing the  pretense  of  religious  conviction  by 
which  they  may  be  advocated  and  practised. 
Davis  V.  Benson,  188  U.  S.  838  [88:  6871.  And 
since  poly^my  has  been  forbidaen  by  the  laws 
of  the  United  States,  under  severe  penalties, 
and  since  the  Church  of  Jesus  Christ  of  Latter> 
Day  Saints  has  persistently  used,  and  claimed 
the  right  to  use,  and  the  unincorporated  com- 
munity still  claims  the  same  right  to  use,  the 
funds  with  which  the  Late  Corporation  was  en- 
dowed for  the  purpose  of  promoting  and  prop- 
agating the  unlawful  practice  as  an  integral 
part  of  their  religious  usages,  the  question 
arises,  whether  the  government,  finding  these 
funds  without  legal  ownership,  has  or  has  not 
the  right,  througn  its  courts,  and  in  due  course 
of  administration,  to  cause  them  to  be  seized 
and  devoted  to  objects  of  undoubted  charity 
and  usefulness — ^such  for  example  as  the  main- 
tenance of  schools — for  the  benefit  of  the  com- 
munity whose  leaders  are  now  misusing  them 
in  the  unlawful  manner  above  described;  set- 
ting apart,  however,  for  the  exclusive  posses- 
sion and  use  of  the  Church,  sufficient  and  suit- 
able portions  of  the  property  for  the  purposes 
of  public  worship,  parsonu^e  buildings  and 
burying  grounds,  as  provided  in  the  Law. 

T^he  property  in  question  has  been  dedicated 
to  public  and  charitable  uses.  It  matters  not 
whether  it  is  the  product  of  private  contribu- 
tions, made  during  the  course  of  half  a  cen- 
tury, or  of  taxes  imposed  upon  the  people,  or 
of  ^ns  arising  from  fortunate  operations  in 
business,  or  appreciation  in  vidues,  the  chari- 
table uses  for  which  it  is  held  are  stamped  upon 
it  by  charter,  by  ordinance,  \sj  regulation  and 
by  usage,  in  such  an  indelible  manner  that 
there  can  be  no  mistake  as  to  their  character, 
purpose  or  object. 

The  law  respecting  property  held  for  chari- 
table uses  of  course  depends  upon  the  legisla-        [6 
tion  and  jurisprudence  of  the  country  in  which 
the  property  is  situated  and  the  uses  are  car- 
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ricd  out;  aDd  when  the  positiye  law  affords  no 
specific  provision  for  actual  cases  that  arise,, 
the  subject  must  necessarily  be  governed  by 
those  principles  of  reason  and  public  policy 
which  prevail  in  ^all  civilized  and  enlightened 
communities. 

The  principles  of  the  law  of  charities  are  not 
confined  to  a  particular  people  or  nation,  but 
prevail  in  all  civilized  countries  pervaded  by 
the  spirit  of  Christianity.  They  are  found  em- 
bedded in  the  civil  law  of  Rome,  In  the  laws 
of  European  nations,  and  especially  in  the  laws 
of  that  nation  from  which  our  institutions  are 
derived.  A  leading  and  prominent  principle 
prevailing  in  them  Si\  is,  that  property  devoted 
to  a  charitable  and  worthy  object,  promotive 
of  the  public  good,  shall  l>ie  applied  to  the  pur- 
poses of  its  aedication,  and  protected  from 
spoliation  and  from  diversion  to  other  objects. 
Thoueh  devoted  to  a  particular  use,  it  is  con- 
siderea  as  given  to  the  public,  and  is  therefore 
taken  under  the  guardianship  of  the  laws.  If 
it  cannot  be  applied  to  the  particular  use  for 
which  it  was  intended,  either  because  the  ob- 
jects to  be  subserved  have  failed,  or  because 
they  have  become  unlawful  and  repugnant  to 
the  public  policy  of  the  State,  it  will  be  applied 
to  some  object  of  kindred  character  so  as  to 
fulfill  in  suDstance,  if  not  in  manner  and  form, 
the  purpose  of  its  consecration. 

The  manner  in  which  the  due  administra- 
tion and  application  of  charitable  estates  is 
secured,  depends  upon  the  judicial  institutions 
and  machinery  of  the  particular  srovemmentto 
which  they  are  subject.  In  Enefand,  the  court 
of  chancery  is  the  ordinary  tribunal  to  which 
this  class  of  cases  is  delegated,  and  there  are 
comparatively  few  which  it  is  not  competent 
to  administer.  Where  there  is  a  failure  of 
trustees,  it  can  appoint  new  ones;  and  where 
a  modification  of  uses  is  necessary  in  order  to 
avoid  a  violation  of  the  laws,  it  has  power  to 
make  the  change.  There  are  some  cases, 
however,  which  are  beyond  its  jurisdiction;  as 
where,  b^  statute,  a  gift  to  certain  uses  is  de- 
clared void  and  the  property  goes  to  the  Ring; 
and  in  some  other  cases  of  failure  of  the  charity. 
In  such  cases  the  King,  as  parens  pa  trice,  under 
his  sign  manual,  disposes  of  the  fund  to  such 
uses,  analogous  to  those  intended,  as  seems  to 
bim  expedient  and  wise. 

These  general  principles  are  laid  down  in  all 
the  principal  treatises  on  the  subject,  and  are 
the  result  of  numerous  cases  and  authorities. 
See  Duke  on  Char.  Uses,  chap.  X. ,  sees.  4,  5, 
6;  Boyle  on  Charities,  chap.  IlL,  IV.;  2  Story's 
Eq.  Jur.  g§  1167  et  teq  ;  Atty-Qen.  v.  QuUe,  2 
Vern.  266;  Moggridge  v.  ThaektoeU,  7  Ves.  Jr. 
86,  77;  De  ThemmineiT.  De  Banneval,  6  Russ. 
299;  Pawlet  v.  Clark,  18  U.  8.  9  Cranch,  292, 
886,  886  [3:  785,  760.  751];  Beatty  v.  KurU, 
27  U.  8.  2  Pet.  566  [7:  621];  Vidalv.  Girard, 
48  U.  8.  2  How.  127  [11:  205];  Jackion  ▼. 
Phillips,  14  Allen,  589;  Ould  v.  Washinffton 
Hospital,  95  U.  8.  803  [24:  450];  Jana  ▼. 
Habersham,  107  U.  S.  174  [27:  801]. 

The  individual  cases  cited  are  but  indicia  of 
the  general  principle  underlying  them.  As 
such  they  are  authoritative,  though  often  in 
themselves  of  minor  importance.  Bearing 
this  in  mind,  it  is  interesting  to  see  how  far 
back  the  principle  is  recognized.  In  the  Pan- 
dects of  JuBtlDUin  we  find  cases  to  the  sameef- 
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feet  as  those  referred  to,  antedating  the  adop> 
tion  of  Christianity  as  the  religion  of  the  Em* 
pire.  Amongst  oUiers,  in  the  Digest,  lib.  88. 
tit.  2,  law  16,  a  case  is  reported  which  occurred 
in  the  early  part  of  the  third  century,  in  which 
a  legacy  was  left  to  a  city  in  order  that  from 
the  yearly  revenues  games  might  be  celebrated 
for  the  purpose  of  preserving  the  memory  of 
the  deceased.  It  was  not  lawful  at  that  time 
to  celebrate  these  games.  The  question  was, 
what  was  to  be  done  with  this  legacy.  Modea- 
tinus,  a  celebrated  jurist  of  authority,  replied: 
"  Since  the  testator  wished  games  to  be  cele* 
brated  which  were  not  permitted,  it  would  be 
unjust  that  the  amount  which  he  had  destined 
to  that  end  should  go  back  to  the  heirs.  There- 
fore let  the  heirs  and  magnates  of  the  city  bo 
cited,  and  let  an  examination  be  made  to  as- 
certain how  the  trust  may  be  employed  so  that 
the  memoir  of  the  deceived  may  be  preserved 
in  some  otner  and  lawful  manner."  Here  It 
the  doctrine  of  charitable  uses  in  a  nutshell. 

Domat,  the  French  jurist,  writing  on  the 
civil  law,  after  explaining  the  nature  of  pious 
and  chnritable  uses,  and  the  favor  with  which 
they  are  treated  in  the  law,  says:  "  If  a  pious 
legacy  were  destined  to  some  use  which  could 
not  have  its  effect,  as  if  a  testator  had  left  a 
legacy  for  building  a  church  for  a  parish,  or 
an  aportment  in  an  hospital,  and  it  happened, 
either  that  before  bis  death  the  said  church  or 
the  said  apartment  had  been  built  out  of  some 
other  fund,  or  that  it  was  nowavs  necessary  or 
useful,  the  legacy  would  not  for  all  that  re- 
main without  any  use;  but  it  would  be  laid 
out  on  other  works  of  piety  for  that  parish,  or 
for  that  hospital,  according  to  the  directions 
that  should  be  given  in  this  matter  by  the  per- 
sons to  whom  this  function  should  belong." 
And  for  this  principle  he  cites  a  passage  from 
the  Pandects.  Domat's  Civil  Law,  book  4^ 
title  2,  section  6,  par.  6. 

By  the  Spanish  law,  whatever  was  given  to 
the  service  of  God  became  incapable  of  pri- 
vate ownership,  being  held  by  the  clergy  as 
guardians  or  trustees;  and  any  part  not  re- 
quired for  their  own  support,  and  the  repairs, 
books  and  furniture  of  the  church,  was  de- 
voted to  works  of  piety,  such  as  feeding  and 
clothing  the  poor,  supporting  orphans,  many- 
ini;  poor  virgins,  redeeming  captives  and  too 
like.    Partida  III.  tit  28,  11.  12-15.     When 
property  was  given  for  a  particular  object,  as  lu 
church,  a  hospital,  a  convent  or  a  community, 
etc.,  and  the  object  failed,  the  property  did  no& 
revert  to  the  donor  or  his  heirs,  but  devolved^ 
to  the  crown,  the  church  or  other  convent  or 
community,  unless  the  donation  contained  a& 
express  condition  in  writing  to  the  contrary. 
Tapia,  Febrero  Novisimo.  lib.  2,  tit.  4,  chapi. 
22,  ^§  24-26. 

A  case  came  before  Tjord  Bacon  in  1619 
(Bloomfield  v.  Stawe Market,  Duke,  Char.  Uses, 
624),  in  which^nds  had  been  given  before  ths 
Reformation  to  be  sold,  and  the  proceeds  ap- 
plied, one  half  to  the  making  of  a  highway 
from  the  town  in  which  the  lands  were,  ons 
fourth  to  the  repair  of  a  church  in  that  towo, 
and  the  other  fourth  to  the  priest  of  the  churck 
to  say  pravers  for  the  souls  of  the  donor  and 
others.  The  lord  keeper  decreed  the  estabUsb- 
ment  of  the  uses  for  makine  the  highway  and 
repairing  the  church,  and  directed  Uie  ramalB- 
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lug  fourth  (which  coald  DOt,  hy  reason  of  the 
change  in  religion,  be  applied  as  directed  by 
the  donor)  to  be  divided  between  the  poor  of 
the  same  town  and  the  poor  of  the  town  where 
the  donor  inhabited. 

In  the  case  of  BalicH  CoUege,  which  came  be- 
fore the  court  of  chancery  from  time  to  time 
^or  OTer  a  century  and  a  half,  the  same  prin- 
-oiple  was  asserted,  of  directing  a  charily  fund 
to  a  different,  though  analogous,  use,  where 
'the  use  originally  declared  had  become  con- 
trary to  the  policy  of  the  law.    There,  a  testa- 
tor in  1679,  when  episcopacy  was  established 
l>y  law  in  Scotland,  gave  lands  in  trust  to  ap- 
ply the  income  to  the  education  of  Scotchmen 
«t  Oxford,  with  a  view  to  their  taking  Episcopal 
orders  and  settling  in  Scotland.    Presbyterian- 
ism  being  re-established  in  Scotland  after  the 
Tlevolution  of  1688,  the  o^ect  of  the  bequest 
•<ould  not  be  carried  into  enect;  and  the  court 
<of  chancery,  by  successive  decrees  of  Lord 
8omer8  and  ZoT^  Hardwicke,  directed  the  in- 
come of  the  estate  to  be  applied  to  the  educa- 
tion of  a  certain  number  of  Scotch  students  at 
Baliol  College,  without  the  condition  of  taking 
orders;  and,  in  consideration  of  this  privilege, 
directed  the  surplus  of  the  income  to  be  ap- 
plied to  the  college  library.    See  the  cases  of 
Atty-Qen,  v.  Quite,  2  Vern.  166;  Atty-Oen.  v. 
Bulidl  College,  9  Mod.  407;  AttyOen,  v.  Olae- 
i/ovD  CoUege,  2  Coll.  Ch.  665,  1  H.  L.  Cas.  800. 
And  see  abridgment  of  the  above  cases  in  14 
Allen,  581,  582. 

Lord  Chitf  Justice  Wilmot,  in  his  opinion  in 
Atty-Oen,  v.  Lady  Downing,  Wilmot,  Notes, 
1.  82,  looking  at  the  case  on  the  supposition 
that  the  trusts  of  the  will  (which  were  for  in- 
stituting a  college)  were  illegal  and  void,  or 
of  such  a  nature  as  not  fit  to  be  carried  into 
execution,  said:    "  This  court  has  long  made 
i  distinction  between  superstitious  uses  and 
mistaken   charitable   uses.    By   mistaken,    I 
mean  such  as  are  repugnant  to  that  sound  con- 
Mitutional  policy,  which  controls  the  interests, 
Mils  and  wishes  of   individuals,  when  they 
dash  with  the  interest  and  safety  of  the  whole 
community.     Property  destined  to  supersti- 
tious uses  is  given  by  law  of  Parliament  to 
U^e  B[ing,  to  dispose  of  as  he  pleases;  and  it 
^alla  im>perly  unaer  the  cognizance  of  a  court 
o^  revenue.    But  where  property  is  given  to 
Mistaken  charitable   uses,   this  court  distin- 
CTuisbes  between  the  charity  and  the  use;  and 
^^eing  the  charitable  bequest  in  the  intention 
^:f  the  testator,  thev  execute   the   intention, 
Varying  the  use,  as  the  King,  who  is  the  curator 
^t>f  all  charities,  and  the  constitutional  trustee 
^or  tbe  performance  of  them,  pleases  to  direct 
^nd  appoint."    "  This  doctrine  is  now  so  fully 
'%ett]ea  that  it  cannot  be  departed  from.''  Ibid. 
In  Moggridge  v.  Thaekwdl,  7  Ves.  Jr.  86,  69, 
Xjord  Eldon  said:    "I  have  no  doubt  that  cases 
IkiQcb  older  than  I  shall  cite  may  be  found;  all 
t>f  which  appear  to  prove  that  if  the  testator 
luus  manifested  a  general  intention  to  give  to 
"Cbarity,  the  failure  of  the  particular  mode  in 
^bich  the  charity  is  to  be  effectuated  shall  not 
^estrv^  the  chanty,  but,  if  the  substantial  in- 
tention is  charity,  the  law  wiU  substitute  an- 
other mode  of  devoting  the  property  to  chari- 
table parposee,  though  the  formal  intention  as 
to  the  mode  cannot  be  accomplished."    In 
Hfl]  on  Trnstees,  page  460,  after  cithig  this 
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observation  of  Lord  Eldon,  it  is  added:  "In 
accordance  with  these  principles,  it  has  fre- 
quently been  decided  that  where  a  testator  hat 
sufficiently  expressed  his  intention  to  dispose 
of  his  estate  m  trust  for  charitable  purposea 
qeneraUy,  the  general  purpose  will  be  enforced 
by  the  court  to  the  exclusion  of  anv  claim  of 
the  next  of  kin  to  take  under  a  resulting  trust, 
although  the  jEMir^t^^r  purpose  or  mode  of  ap- 
plication is  not  declarea  at  all  by  the  testator. 
And  the  same  rule  prevails  although  the  testa- 
tor refers  to  some  past  or  intended  declaration 
of  the  particular  charity,  which  declaration  is 
not  made  or  cannot  be  discovered;  and  although 
the  selection  of  the  objects  of  the  charity  and 
the  mode  of  application  are  left  to  the  discre- 
tion of  the  trustees.  And  it  is  immaterial  that 
the  trustees  refuse  the  gift,  or  die,  or  that  their 
appointment  is  revoked  in  the  lifetime  of  the 
testator,  causing  a  lapse  of  the  bequest  at  law. 
Tbe  same  construction  will  also  be  adopted 
where  a  particular  charitable  purpose  is  de- 
clared by  the  testator  which  does  not  eidiaust 
the  whole  value  of  the  estate;  or  where  the 
particular  trust  cannot  be  carried  into  effect, 
either  for  its  uncertainty  or  its  illegality,  or  for 
want  of  proper  objects.  And  in  all  these  cases 
the  general  intention  of  the  testator  in  favor  of 
charity  will  be  effectuated  by  the  court  through 
a  cy-pris  application  of  the  fund."  The  same 
propositions  are  laid  down  by  Mr,  Justice  Story 
in  his  Equity  Jurisprudence,  sections  1167  Si 
seq.  But  it  is  unnecessary  to  make  further 
quotations. 

These  authorities  are  cited  (and  many  more 
might  be  adduced)  for  the  pun)ose  of  showing 
that  where  property  has  been  devoted  to  a  pub- 
lic or  charitable  use  which  cannot  be  carried 
out  on  account  of  some  illegality  in,  or  failure 
of,  the  object,  it  does  not.  according  to  the 

general  law  of  charities,  revert  to  the  donor  or 
is  heirs,  or  other  representatives,  but  is  ap- 
plied under  the  direction  of  the  courts,  or  of 
the  supreme  power  in  the  state,  to  other  char- 
itable objects,  lawful  in  their  character,  but 
corresponding,  as  near  as  may  be,  to  the  orig- 
inal intention  of  the  donor. 

Thev  also  show  that  the  authority  thus  ex- 
ercisea  arises,  in  part,  from  the  ordinary  power 
of  the  court  of  chancery  over  trusts,  and,  in 
part,  from  the  right  of  the  government,  or 
sovereign,  as  parens  patria,  to  supervise  the 
acts  01  public  and  charitable  institutions  in 
the  interest  of  those  to  be  benefited  by  their 
establishment;  and,  if  their  funds  become  bona 
vacantia,  or  left  without  lawful  charge,  or  ap- 
propriated to  illegal  purposes,  to  cause  them 
to  be  applied  in  such  lawful  manner  as  justice 
and  equity  mav  require. 

If  it  should  be  conceded  that  a  case  like  the 
present  transcends  the  ordinary  jurisdiction  of 
tbe  court  of  chancery,  and  requires  for  its  de- 
termination the  interposition  of  the  parens  pat* 
rim  of  the  state,  it  may  then  be  contended 
that,  in  this  country,  there  is  no  royal  person 
to  act  as  parens  patrics,  and  to  give  direction 
for  the  application  of  charities  which  cannot 
be  administered  by  the  court.  It  is  true  we 
have  no  such  chiei  magistrate.  But  here  the 
Legislature  is  the  parens  patrim,  and,  unless 
restrained  by  constitutional  limitations,  pos- 
sesses all  the  powers  in  this  regard  which  the 
sovereign  possesses  in  England,    OM^Juatiee 
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Marshall,  In  the  Dartmouth  College  Case,  snid: 
"By  the  Revolution,  the  duties,  as  well  as  the 
powera,  of  government  devolved  on  the  peo- 
ple. .  .  .  It  is  admitted  that  among  the  lat- 
ter was  comprehended  the  transcendent  power 
of  Parliament,  as  well  as  that  of  the  executive 
department."  (17  U.  S.  4  Wheat.  651  [4:  662].) 
And  Mr,  Justice  Baldwin,  in  Magill  v.  Brown, 
Bright.  847, 873,  a  case  arising  on  Sarah  Zane*8 
will,  referring  to  this  declaration  of  Ch'ef  Jus- 
tice Marshall,  said:  "The  Revolution  devolved 
on  the  State  all  the  transcendent  power  of  Par- 
liament, and  the  prerogative  of  the  crown,  and 
gave  their  Acts  the  same  force  and  effect." 

ChavccUor  Kent  sajs:  **In  this  country,  the 
Legislature  or  government  of  the  Stnte.  as 
parent  patrim,  has  the  right  to  enforce  all  chari- 
ties of  a  puhlic  nature,  by  virtue  of  its  general 
superintending  authority  over  the  public  inter- 
ests, where  no  other  person  is  intrusted  with 
It."    4  Kent,  Com.  608,  note. 

In  Fontain  v.  Batenel,  58  U.  S.  17  How.  869, 
884  [15:  80,  86],  Mr.  Justice  McLean,  deliver- 
ing the  opinion  of  this  court  in  a  charity  case, 
said:  "when  this  country  achieved  its  inde- 
pendence, the  prerogatives  of  the  crown  de- 
volved upon  the  people  of  the  States.  And 
this  power  still  remains  with  them  except  so 
far  as  they  have  delegated  a  portion  of  it  to 
the  federal  govern  men t.  The  sovereign  will 
is  made  known  to  us  by  legislative  enactment. 
The  Ktatc,  as  a  sovereign,  is  the  parens  pat  rice." 

This  prerogative  of  parens  patn'ff  is  inherent 
in  the  supreme  power  ot  every  slate,  whether 
that  power  is  lodged  in  a  royal  person  or  in  the 
Legislature,  and  has  no  affinity  to  those  arbi- 
trary powers  which  are  sometimes  exerted  by 
hresponsible  monarchs  to  the  great  detriment 
of  the  people  and  the  destruction  of  their  liber- 
ties. On  the  contrary,  it  is  a  most  beneficent 
function,  and  often  necessary  to  be  exercised 
in  the  interests  of  humanity,  and  for  the  pre- 
vention of  injury  to  those  who  cannot  protect 
themselves.  Lard  Chancellor  Somcrs,  in  Cary 
Y.Bertie,  2  Vem.  833,  842,  said:  "It  is  true 
infants  are  always  favored.  In  this  court  there 
1^^  are  several  things  which  belong  to  the  King  as 
'  pater  pairice,  and  fall  under  the  care  and 
direction  of  this  court,  as  charities,  infants, 
idiots,  lunatics,  etc." 

The  Supreme  Judicial  Court  of  Massachu- 
■etts  well  said,  in  Sohier  v.  Massachusetts  (ien. 
Hospital,  8  Cush.  488,  497:  "It  is  deemed  in- 
dispensable that  there  should  be  a  power  in  the 
Le^slature  to  authorize  a  sale  of  the  estates  of 
infants,  idiots,  insane  persons  and  penion.i  not 
known,  or  not  in  being,  who  cannot  act  for 
themselves.  The  best  interest  of  these  per- 
sona, and  justice  to  other  persons,  often  require 
that  such  sales  should  be  made.  It  would  be 
attended  with  incalculable  mischiefs,  injuries 
and  losses,  if  estates,  in  which  persons  are  in- 
terested who  have  not  capacity  to  act  for 
themselves,  or  who  cannot  be  certainly  ascer- 
tained, or  are  not  in  being,  could,  under  no 
circumstances,  be  sold,  and  perfect  titles  ef- 
fected. But,  in  such  cases,  the  Legislature,  as 
parens  patrim,  can  disentangle  and  unfetter  the 
estates,  by  authorizing  a  sale,  takim?  precau- 
tion that  the  substantial  rights  of  all  i>arties 
are  protected  and  secured." 

These  remarks  in  reference  to  infants,  insane 
peraoiiM  and  persons  not  known,  or  not  in  be- 
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^^Z%  apply  to  the  beneficiaries  of  charities,  who 
are  often  incapable  of  vindicating  their  rights, 
and  justly  look  for  protection  to  the  sovereign 
authority,  acting  as  parens  patria.  They 
show  that  this  beneficent  function  has  not 
ceased  to  exist  under  the  change  of  govern- 
ment from  a  monarchy  to  a  republic:  but  that 
it  now  resides  in  the  le^rislative  depjinnicut, 
ready  to  be  called  into  exerci.«e  whenever  re- 
quired for  the  purposes  of  justice  and  richt, 
and  is  as  clearly  capable  of  being  exercised  in 
cases  of  charities  as  in  any  other  cases  what- 
ever. 

It  is  true  that  in  some  of  the  States  of  the 
Union  in  which  charities  are  not  favored,  gifts 
to  unlawful  or  impracticable  object**,  and  even 
gifts  affected  by  merely  technical  difficulties, 
are  held  to  be  void,  and  the  i^rojK'rty  is  allowed 
to  revert  to  the  donor  or  his  heirs  or  other 
represffntatives.  But  this  is  in  cases  where  such 
heirs  or  represi>i)tatives  are  at  hand  to  claim 
the  property  and  are  ascertainable.  It  is  dilli- 
cult  to  see  how  this  could  be  done  in  a  case 
where  it  would  be  impossible  for  any  such 
claim  to  be  made, — as  where  the  property  has 
been  the  resultinjr  accumulation  of  ten  thou- 
sand petty  contributions,  extending  throu&rh  a 
long  period  of  time,  as  is  the  case  with  all  ec- 
clesiastical and  community  funds.  In  such  a 
case  the  only  course*  that  could  be  satisfactorily 
pursued  would  be  that  pointed  out  by  the  gen- 
eral law  of  charities,  namely,  for  the  govern- 
ment, or  the  couit  of  chancery,  to  assume  the 
control  of  the  fund,  and  devote  it  to  la\\fu. 
objects  of  charity  most  nearly  corresponding 
to  those  to  which  it  was  originally  desiiued. 
It  could  not  be  returned  to  the  donors,  nor  dis- 
tributed among  the  beneficiaries. 

The  impracticability  of  pursuing  a  different 
course,  however,  is  not  the  true  ground  of  this 
rule  of  charity  law.  The  true  ground  is  that 
the  property  ^ven  to  a  charity  becomes  in  a 
measure  public  property,  only  applicable  aa 
far  as  may  be,  it  is  true,  to  the  si)ecific  pur- 
p(  Sf»  to  which  it  is  devoted,  but  within  those 
limits  consecrated  to  the  public  use,  and  be- 
come part  of  the  public  resources  for  promoting 
the  hap]iiness  and  well-being  of  the  people  of 
the  Slate.  Hence,  when  such  property  cea>e3 
to  have  any  other  owner,  by  the  failure  of  the 
trustees,  by  forfeiture  for  illegal  application 
or  for  any  other  cause,  the  ownership  natundly 
and  necessarily  falls  upon  the  sovereign  power 
of  the  State;  and  thereupon  the  court  of  chan- 
cery, in  the  exercise  of  its  ordinary  jurisdic- 
tion, will  appoint  a  new  trustee  to  take  tho 
f)lace  of  the  trustees  that  have  failed  or  that 
lave  been  set  aside,  and  will  give  directions  for 
the  further  management  and  administration  of 
the  proper!  v;  or  it  the  case  is  beyond  the  ordi- 
nary jurisdiction  of  the  court,  the  Legislaturo 
may  interpose  and  make  such  disposition  of 
the  matter  as  will  accord  with  the  purposes  of 
justice  and  right.  The  funds  are  not  lost  to 
the  public  as  charity  funds;  they  are  not  lost  to 
the  general  objects  or  class  of  objects  which 
they  were  intended  to  subserve  or  effect.  Tho 
State,  by  its  Legislature,  or  its  judiciary,  inter- 
poses to  preserve  them  from  dissipation  and 
destruction,  and  to  set  them  up  on  a  new  basis 
of  usefulness,  directed  to  lawful  ends,  coinci- 
dent, as  far  as  may  be,  with  the  objects  origi- 
nally proposed. 
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The  interpositioD  of  the  Legislature  in  such 
cases  is  exemplified  by  the  case  of  Patolet  v. 
dark,  18  U.  S.  9  Cranch,  293  [8: 785],  which 
arose  in  Vermont.  In  the  town  charter, 
granted  in  the  name  of  the  King  in  1761,  one 
entire  share  of  the  town  lands  was  granted  **  as 
a  glebe  for  the  Church  of  England  as  by  law 
established."  There  was  no  Episcopal  church 
in  the  town  until  1802.  In  that  year  one  was  or- 

Einized.  and  its  parson  laid  deam  to  the  glebe 
nds,  and  leased  them  to  Clark  and  others.    Of 
course,  this  church  had  never  been  connected 
with  the  **  Church  of  England  as  bv  law  estab- 
lished;" and  the  institution  of  such  a  church 
in  1802  was  impossible,  and  would  have  been 
contrary  to  the  public  policy  of  the  State. 
Meantime,  in  1794,  the  Legislature  had  granted 
the  glebe  lands  to  the  several  towns  to  be 
rented  by  the  selectmen  for  the  sole  use  and 
support  of  public  worship,  without  restriction 
as  to  sect  or  denomination.     This  law  was 
subsequently  repealed,  and  in  1805  the  Legis- 
lature passeci  another  Act,  granting  the  glebe 
lands  to  the  respective  towDS,  to  apply  the 
rents  to  the  use  of  schools  therein.    This  was 
held  to  be  a  valid  disposition.    Mr,  Justice 
Story,  in  the  course  of  an  elaborate  opinion, 
amongst  other  things  showed  that  a  mere  vol- 
untary society  of  Episcopalians  within  a  town 
could  no  more  entiUe  themselves,  on  account 
of  their  religious  tenets,  to  the  ^lebe  than 
mny  other  society  worshiping  therem.     "  The 
^lebe."  he  said,  "remained  as  an  hcereditcu 
iaeeni,  and  the  State,  which  succeeded  to  the 
Tights  of  the  crown,  might,  with  the  assent  of 
the  town,  alien  or  incumber  it,  or  might  erect 
an  Episcopal  church  therein," etc.     "By  the 
He  volution  the  State  of  Vermont  succeeded  to 
«11  the  rights  of  the  crown  as  to  the  unappro- 
priated as  well  as  the  appropriated  glebes." 
pp.  884,  885.     Again:  ''  Without  the  authority 
of  the  State,  however,  they  [the  towns]  could 
not  apply  the  lands  to  other  uses  than  public 
worship;  and  in  this  respect  the  Statute  of  1805 


conferred  a  new  ri^ht  which  the  towns  might 
or  might  not  exercise  at  their  own  pleasure."* 
p.  886. 

Coming  to  the  case  before  ua,  we  have  no 
doubt  that  the  general  law  of  charities  which 
we  have  described  is  applicable  thereto.  It  is 
true,  no  formal  declaration  has  been  made  by 
Congress  or  the  Territorial  Legislature  as  to 
what  system  of  laws  shall  prevail  there.  But 
it  is  apparent  from  the  language  of  the  Or^mic 
Act,  which  was  passed  ^pterober  9,  1^  (9 
Stat.  458),  that  it  was  the  intention  of  Congress 
that  the  system  of  common  law  and  equity 
which  generally  prevails  in  this  country  should 
be  operative  in  the  Territory  of  Utah,  except 
as  it  mi^ht  be  altered  bi^  legislation.  In  the 
9th  section  of  the  Act  it  is  declared  that  the 
Supreme  and  District  Courts  of  the  Territory 
"  shall  possess  chancery  as  well  as  common-law 
Jurisdiction;"  and  the  whole  phraseology  of 
the  Act  implies  the  same  thing.  The  Territo- 
rial Legislature,  in  like  manner,  in  the  first  sec- 
tion of  the  Act  regulating  procedure,  approved 
December  80,  1852,  declared  that  all  the  courts- 
of  the  Territory  should  have  '*  lau>  and  equitjt 
jurisdiction  in  civil  cases."  In  view  of  these- 
significant  provisions,  we  infer  that  the  general 
system  of  common  law  and  equity,  as  it  pre- 
vails in  this  country,  is  the  basis  of  the  laws  of 
the  Territory  of  Utah.  We  may  therefore  as- 
sume that  the  doctrine  of  charities  is  applica- 
ble to  the  Territory,  and  that  Congress,  in  the 
exercise  of  its  plenary  legislative  power  over  it, 
was  entitled  to  carry  out  that  law  and  put  it  in 
force,  in  \\a  application  to  the  Church  of  Jesua 
Christ  of  Latter-Day  Saints. 

Indeed,  it  is  impliedly  admitted  by  the  Cor- 
poration itself,  in  its  answer  to  the  bill  in  thia 
case,  that  the  law  of  charities  exists  in  Utah, 
for  it  expressly  says:  "  That  it  was,  at  the  time 
of  its  creation,  ever  since  has  been  and  still  is 
a  corporation  or  association  for  religious  or 
charitable  uses."    And  again  it  says: 

''  That  prior  to  February  28,  1887,  it  had,  as 
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*The  frequency  with  which  this  power  of  the 
Leartelnture  Ji  exerted  is  shown  by  a  recurrence  to 
the  private  laws  of  any  of  the  States.  Takinur  New 
Jersey  for  example;  the  Index  of  Private  Laws, 
under  the  head  of  AcadenniM  alone,  refers  to  the 
following  Acts: 

L  By  an  ancient  charter  the  trustees  of  the 
Township  of  Bergen  held  certain  lands  for  the 
common  beneflt  of  the  freeholders,  a  portion  of 
which  was  aet  apart  for  the  free  school  of  the 
towiiahipw  An  academy  being  organixed  and  in- 
corporated in  the  town,  its  trustees  claimed  this 
E)rtion  and  sold  certain  parcels  of  it.  The  Legis- 
tare,  on  the  representation  of  the  trustees  of  the 
township,  confirmed  the  sales  that  had  been  made, 
but  directed  that  the  proceeds  and  the  land  unsold 
^ould  be  vested  in  the  trustees  of  the  township, 
for  the  use  and  benefit  of  the  free  sohool  aione. 
This,  of  course,  the  court  of  chancery  could  not 
hare  done.    Laws  of  1814,  p.  202. 

f .  By  an  Act  of  March  2, 1848,  it  was  enacted  that 
the  title  of  a  lot  in  the  Village  of  Hackensack,  for- 
merly vested  in  the  trustees  of  the  Washington 
Acaaemy,  should  be  vested  in  the  Washington  In- 
stitute  of  Hackensack,  to  be  held  by  them  for  the 
purposes  and  trusts,  and  subject  to  the  conditions, 
of  toe  articles  of  their  association.  Laws  of  1848. 
p.  118.  It  is  probable  that  the  first  institution  had 
ceased  to  exist. 

3.  A  certain  school-house  and  lot  in  the  City  of 
Newark  was  held  by  trustees  for  the  benefit  of 
**  The  Female  Union  School  Society,"  for  the  edu- 
cation of  indigent  female  children.  Not  being 
longer  needed  for  that  purpose,  in  consenuenoe  of 
the  establishment  of  public  free  schools  in  the 
d^,  the  Legislature  authorized  the  trustees,  with 
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the  assent  of  the  association,  to  sell  the  property 
and  pay  over  the  proceeds  to  a  new  corporation' 
creRted  for  the  support  and  education  of  destitute 
orphan  children  of  the  city,  called  **  The  Protestant 
Foster  Home  Society."    Laws  of  1848,  p.  148. 

4.  In  1854  an  Act  was  passed,  authorising  the- 
trustees  of  the  Camden  Academy  to  convey  their 
property  to  the  Board  of  Education  of  the  City  of 
Camden.  The  reason  appears  from  the  following  re- 
cital of  the  Act:  ''whereas  a  certain  lot  of  land 
[describing  it]  has  heretofore  been  given  or  be- 
queathed for  the  purpose  of  erecting  a  school- 
house  thereon;  and  whereas  the  buildlnflr  known 
as  the  Camden  Academy  has  been  erected  thereon 
by  voluntary  subscription;  and  whereas  the  donors 
of  said  land  and  the  subecribera  to  the  funds  for 
the  erection  of  said  building  have,  with  few  ex- 
ceptions, departed  this  life,  and  the  objects  which 
they  had  in  view  have  in  a  great  degree  been  frua- 
trated;  and  whereas  it  is  oonsidered  that  the  same 
mav  be  best  promoted  by  teooring  said  lot  of  land, 
and  the  building  thereon,  for  the  occupancy  or 
public  schools  of  the  City  of  Camden:  Be  ft  enacted,** 
etc.    Laws  of  18e»4,  p.  868. 

ft.  Bv  an  Act  paned  in  1871,  the  trustees  of  Chat* 
ham  Academy,  in  the  County  of  Morris,  were  au- 
thori7<ed  to  convey  any  part  of  the  real  ^tate  held 
by  them,  or  to  sell  the  same  and  pay  over  the  pro- 
ceeds, to  the  trustees  of  Chatham  School  District 
No.  1,  to  be  used  by  them  for  educational  purposea 
only.  Laws  of  1871,  p.  870.  Here  was  evidently  an- 
other case  of  an  academy  having  run  down,  and 
its  operations  discontinued. 

Instances  of  this  kind  of  legislation,  in  which  the 
Legislature  dearly  acts  as  parens  patfics,  may  be 
found  almoat  without  number. 
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6ucb  corporation,  as  it  lawfuUj  might  by  the 
powers  graDted  to  it  by  its  Act  of  incorpora- 
tion,  acquired  and  held  from  time  to  time  cer- 
tain personal  property,  foods  and  chattels,  all 
of  which  it  had  acquired,  held  and  used  solely 
and  onlv  for  charitable  and  religious  purposes; 
that  on  the  28th  day  of  February.  A,  D.  1887,  it 
still  held  and  owned  certain  personal  property, 
goods  and  chattels  donated  to  it  by  the  mem- 
bers of  said  Church  and  friends  thereof  solely 
(3]  and  only  for  use  and  distribution  for  charitable 
and  religious  purposes;"  and  "that  on  February 
28,  1887,  John  Taylor,  who  then  held  all  the 
personal  property,  moneys,  stocks  and  bonds 
belonging  to  said  defendant  Corporation  as  trus- 
tee in  trust  for  said  defendant,  dv  and  with  the 
<X)nscnt  and  approval  of  defenaant,  donated, 
transferred  and  conveyed  all  of  said  personal 

Sropcrty,  moneys,  stocks  and  bonds  iield  by 
im  belonging  to  aaid  defendant  Corporation, 
after  setting  apart  and  reserving  certain  moneys 
and  stocks  then  held  by  him,  sufficient  in 
amount  and  necessary  for  the  pajrment  of  the 
then  existing  indebtedness  of  said  defendant 
Corporation,  to  certain  ecclesiastical  corpora- 
tions created  and  existing  under  and  by  virtue 
of  the  laws  of  the  Territorv  of  Utah,  to  be  de- 
voted by  said  ecclesiastical  corporations  solely 
and  only  to  charitable  and  religious  uses  and 
purposes." 

And  the  Intervenors,  Romney  and  others, 
who  claim  to  represent  the  hundred  thousand 
and  more  individuals  of  the  Mormon  Church, 
in  their  petition  say: 

"That  the  said  Church  of  Jesus  Christ  Of 
Latter-Day  Saints  is  and  for  many  years  last 
past  has  been  a  voluntary  religious  society  or 
association,  organized  and  existing  in  the  Ter- 
ritory of  Utah  for  religious  and  charitable  pur- 
poses. 

"That  said  petitioners,  and  others  for  whose 
benefit  they  file  this  petition,  are  members  of 
said  Church,  residing  in  said  Territory;  that 
said  Church  became  possessed  of  all  the  above- 
described  property,  in  accordance  with  its  es- 
tablished niles  and  customs,  by  the  voluntary 
contributions,  donations  and  dedications  of  its 
laid  members,  to  be  held,  managed  and  applied 
to  the  use  and  benefit  of  said  Church  and  for 
the  maintenance  of  its  reli^on  and  charities  by 
trustees  appointed  by  said  members  semi-an- 
nually at  the  general  conference  or  meeting  of 
•aid  members." 

The  foregoing  considerations  place  it  be- 
yond doubt  that  the  general  law  of  charities, 
as  understood  and  administered  in  our  An^lo- 
American  system  of  laws,  was  and  is  apphca- 
ble  to  the  case  now  under  consideration. 

Then  looking  at  the  case  as  the  finding  of 
facts  presents  it,  we  have  before  us— Congress 
4]  had  before  it — ^a  contumacious  organization, 
wielding  by  its  resources  an  immense  power  in 
the  Territory  of  Utah,  and  employing  those  re- 
sources and  that  power  in  constantly  attempt- 
ing to  oppose,  thwart  and  subvert  tne  legisla- 
tion of  Congress  and  the  will  of  the  govern- 
ment of  Uie  United  States.  Under  these  cir- 
cumstances we  have  no  doubt  of  the  power  of 
Congress  to  do  as  it  did. 

It  is  not  our  province  to  pass  Judgment  upon 
the  necessity  or  expediency  of  the  Act  of  Feb- 
ruary 19, 1887,  under  which  thii  proceeding 
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was  taken.  The  only  question  we  have  to 
consider  in  this  regard  is  as  to  the  constitution- 
al power  of  Congress  to  pass  it.  Nor  are  we 
now  called  upon  to  declare  what  disposition 
ought  to  be  made  of  the  property  of  the  Church 
of  Jesus  Christ  of  Latter-Day  SainU.  This 
suit  is,  in  some  respects,  an  ancillary  one,  insti- 
tuted for  the  purpose  of  taking  possession  of 
and  holding  for  final  disposition  the  property 
of  the  defunct  Corporation  in  the  hands  of  a 
receiver,  and  winding  up  its  affairs.  To  that 
extent,  and  to  that  only,  the  decree  of  the  cir- 
cuit court  has  gone.  In  the  proceedings  which 
have  been  instituted  in  the  district  court  of  the 
Territory,  it  will  be  determined  whether  the 
real  estate  of  the  Corporation  which  has  been 
seized  (excepting  the  portions  exempted  by  the 
Act)  has,  or  has  not,  escheated  or  become  for- 
feited to  the  United  States.  If  it  should  be  de- 
cided in  the  affirmative,  then,  pursuant  to  the 
terms  of  the  Act,  the  property  so  forfeited  and 
escheated  will  be  disposed  of  by  the  Secretary 
of  the  Interior,  and  the  proceeds  applied  to  the 
use  and  benefit  of  common  schools  in  the  Ter- 
ritory. 

It  is  obvious  that  any  property  of  the  Cori)o- 
ration  which  may  be  adjudged  "to  be  forfeited 
and  escheated  will  be  subject  to  a  more  abao- 
lute  control  and  disposition  by  the  government 
than  that  which  is  not  so  forlfeited.  The  non- 
forfeited  property  will  be  subject  to  such  dis- 
position only  as  may  be  required  b^  the  law  of 
charitable  uses;  wnilst  the  forfeited  and  es- 
cheated property,  being  subject  to  a  more  abso- 
lute control  of  the  government,  will  admit  of 
a  greater  latitude  of  discretion  in  regard  to  its 
disposition.  As  we  have  seen,  however.  Con- 
gress has  signified  its  will  in  this  regard,  bav- 
fng  declared  that  the  proceeds  shall  be  applied 
to  the  use  and  benefit  of  common  schools  ia 
the  Territory.  Whether  that  will  be  a  proper 
destination  for  the  non-forfeited  property  will 
be  a  matter  for  future  consideration  in  view  of 
all  the  circumstances  of  the  case. 

As  to  the  constitutional  question,  we  see 
nothing  in  the  Act  which,  in  our  judgment, 
transcends  the  power  of  Congress  over  the  sub- 
ject We  have  already  considered  the  question 
of  its  power  to  repeal  the  charter  of  the  Cor- 
poration. It  certainly  also  had  power  to  di- 
rect proceedings  to  be  instituted  for  the  for- 
feiture and  escheat  of  the  real  estate  of  the  Cor- 
poration; and,  if  a  judgment  should  be  ren- 
dered in  favor  of  the  government  in  these  pro- 
ceedings, the  power  to  dispose  of  the  proceeds 
of  the  lands  thus  forfeited  and  escheated,  for 
the  use  and  benefit  of  common  schools  in  the 
Territory,  is  beyond  dispute.  It  would  prolM- 
bly  have  power  to  make  such  a  disposition  of 
the  proceeds  if  the  question  were  mereljr  one 
of  diaritable  uses,  and  not  of  forfeiture. 
Schools  and  education  were  regarded  by  the 
Congress  of  the  Confederation  as  the  most  nst- 
ural  and  obvious  appliances  for  the  promotion 
of  religion  and  morality.  In  the  ordinance  of 
1787,  passed  for  the  govemroent  of  the  terri- 
tory northwest  of  the  Ohio,  it  is  declared  (art. 
8):  "Religion,  morality  and  knowledge,  beinr 
necessary  to  good  government  and  the  happT 
ness  of  mankind,  schools  and  the  means  of 
education  shall  forever  be  encouraged."  Mr. 
Dane,  who  is  reputed  to  have  drafted  the  said 
ordinsnce,  speaking  of  some  of  the  statutory 
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piOYlsions  of  the  English  law  regarding  chari- 
ties as  inapplicable  to  America,  says:  *'But  in 
construing    these  laws,   rules  have  been  laid 
down  which  are  valuable  in  every  State;  as 
f  liat  the  erection  of  schools  and  the  relief  of  the 
j>oor  are  always  right,  and  the  law  will  deny 
applicaiioD  of  private  property  only  as  to 
ses  the  nation  deems  superstitious."    4  Dane's 
bridg.  239. 

The  only  remaining  constitutional  question 
upon  that  part  of  the  17th  section  of  the 
ct,    under  which  the   present    proceedings 
ere  instituted.    We  do  not  well  see  how  the 
nstitutionality  of  this  provision  can  be  serious- 
disputed,  if  it  be  conceded  or  established 
at  the  Corporation  ceased  to  exist,  and  that 
I  propertv  thereupon  ceased  to  have  a  lawful 
^wner,  and  reverted  to  the  care  and  protection 
:1 1  he  govemmen t  as  parens  patria.   This  point 
as  already  been  fuUV  discussed.     We  have  no 
oubt  that  the  state  of  things  referred  to  existed, 
nd  that  the  right  of  the  government  to  take 
^session  of  the  property  followed  thereupon. 
The    application    of  Komney   and  others, 
<^pre8cn  ting  the  unincorporated  members  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Saints, 
fully  disposed  of  by  the  considerations  al- 
<ady  adduced.    The  principal  question  dis- 
ci has  been,  whether  the  property  of  the 
/hurch  was  in  such  a  condition  as  to  authorize 
^le  government  and  the  court  to  take  posses- 
ion of  it  and  hold  it  until  it  shall  be  seen  what 
nal  disp)osition  of  it  should  be  made;   and 
e   think  it  was  in  such  a  condition,  and 
liat  it  is  properly  held  in  the  custody  of  the 
eiver.    The  rights  of  the  church  members 
ill  necessarily  he  taken  into  consideration  in 
e  final  disposition  of  the  case.    There  is  no 
ound  for  granting  their  present  application, 
he  property  is  in  the  custody  of  the  law, 
waiting  the  judgment  of  the  court  as  to  its 
nal  disposition  in  view  of  the  illegal  uses  to 
rhich  it  is  subject  in  the  hands  of  the  Church 
f  Latter-Day  Saints,  whether  incorporated  or 
n incorporated.    The  conditions  for  claiming 
ssession  of  it  by  the  members  of  the  sect  or 
ommunity  under  the  Act  do  not  at  present 
ist. 

The  attempt  made,  after  the  passage  of  the 
ct  of  Februarv  19,  1887,  and  whilst  it  was  in 
^he  President's  hands  for  his  approval  or  rejec- 
^on,  to  transfer  the  property  from  the  trustee 
^^hen  holding  it  to  other  persons,  and  for  the 
T)enefit  of  different  associations,  was  so  ev- 
'identlv  intended  as  an  evasion  of  the  Law 
^bat  the  court  below  justly  regarded  it  as  void 
^uid  without  force  or  effect. 

We  have  carefully  examined  the  decree,  and 
^0  not  find  anything  in  it  that  calls  for  a  re- 
versal It  may  perhaps  require  modification 
in  some  matters  of  detail,  and  for  that  purpose 
^nly  the  cam  U  rueroedfcr  further  eoneidera- 
Men. 

Mr,  ChitfJvetiee  TuUeVf  with  whom  cpq- 
«arred  Mr,  JueUee  Fiold  and  Mr.  Juetiee  La- 
muoPf  dissenting: 
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I  am  constrained  to  dissent  from  the  opinion 
and  judgment  just  announced.  Congress  pos- 
sesses such  authority  over  the  Territories  as  the 
Constitution  expressly  or  by  clear  implication 
delegates.  Doubtless  territory  may  be  acquired 
by  the  direct  action  of  Congress,  as  in  the 
annexation  of  Texas;  by  treaty,  as  in  the  case 
of  Louisiana;  or,  as  in  the  case  of  California, 
by  conquest  and  afterwards  by  treaty;  but  the 
power  of  Congress  to  legislate  over  the  Terri- 
tories is  granted  in  so  many  words  by  the  Con- 
stitution.    Art.  4,  sec.  8,  clause  2. 

And  it  is  further  therein  provided  that  "Con- 
gress shall  have  power  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof." 

In  my  opinion,  Congress  is  restrained,  not 
merely  by  the  limitations  expressed  in  the  Con- 
stitution, but  also  by  the  absence  of  any  grant 
of  power,  express  or  implied,  in  thnt  instru- 
ment. And  no  such  power  as  that  involved  in 
the  Act  of  Congress  under  consideration  is  con- 
ferred by  the  Constitution,  nor  is  any  clause 
pointed  out  as  its  legitimate  source.  I  regard 
it  of  vital  consequence  that  absolute  power 
should  never  be  conceded  as  belonging  under 
our  system  of  government  to  any  one  of  its  de- 
partments. The  legislative  power  of  Con- 
gress is  deleo^ated  and  not  inherent,  and  is 
therefore  limited.  I  agree  that  the  power  to 
make  needful  rules  ami  regulations  for  the 
Territories  necessarily  comprehends  the  power 
to  suppress  crime;  and  it  is  immaterial  even 
though  that  crime  assumes  the  form  of  a  re- 
ligious belief  or  creed.  Congress  has  the  power 
to  extirpate  polygamy  In  any  of  the  Territories, 
by  the  enactment  of  a  criminal  code  directed 
to  that  end;  but  it  is  not  authorized  under  the 
cover  of  that  power  to  seize  and  confiscate  the 
property  ofpersons,  individuals  or  corporations, 
without  office  found,  because  they  may  have 
been  guilty  of  criminal  practices. 

The  doctrine  of  ey  pr^  is  one  of  construction, 
and  not  of  administration.  By  it  a  fund  de- 
voted to  a  particular  charity  is  applied  to  a 
connate  purpose,  and  if  the  purpose  for  which 
this  property  was  accumulated  was  such  as  has 
been  depicted,  it  cannot  be  brought  within  the 
rule  of  application  to  a  purpose  as  nearly  at 
possible  resembling  that  denounced.  Nor  is 
there  here  any  counterpart  in  congressional 
power  to  the  exercise  of  the  royal  prerogative 
in  the  disposition  of  a  charity.  If  this  proper- 
ty was  accumulated  for  purixises  declared  il- 
legal, that  does  not  justify  its  arbitrary  dis- 
position by  judicial  legislation.  In  my  judg- 
ment, its  diversion  under  this  Act  of  Congress 
is  in  contravention  of  specific  limitations  in  tiie 
Constitution;  unauthorized,  expressly  or  by 
implication,' by  anv  of  its  provisions;  and  in 
disregard  of  the  fundamental  principle  that 
the  legislative  power  of  the  United  States,  as 
exercised  by  tne  agents  of  the  people  of  this 
Republic,  is  delegated  and  not  inherent 
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586-627                            BuPKBMB  Court  of  thb  United  Statbi.                    x,.. 

86]  Bx  part$T  son  Is  restrained  of  bis  liberty  by  aathority 

In  the  Katter  of  THOMAS  F.  BURRUS,  or  under   color  of  authority  of  tba  United 

Petitioner.  States,  or  held  in  custody  in  violation  of 

_     ^  ^  _            .     .  .«-  .^ .  the   Constitution  and    laws   of  the   United 

(Bee  8.  C  Reporter's  ed.  586  827.)  States. 

JuTxMciion  of  district  courl-habeas  corpus  to  ^.^T^^fl^'  ft^Hnw  ^1^'  m\ff^  ^^  ^i 

!^^^  J^.^.J>1^^             ^  7^^^^  ^f^CardU,  73  U.    S.    6  Wall.  825  (18: 

eonUnipt^habeas  corpus  from  this  court,  ^^^^^    ^^  ^   g   ^  ^y^^^    ,.^4  ^^^  ^265).     ^ 

L   The  United  8tate8  district  oourt^  or  a  Judge  ^fr.  Jno.  Schomp»  for  respondent : 

thereofthasnojurisdfctlon  to  issueawrit  of  ba-  This  court  can  deal   only   with    such  de- 

beas  corpus  to  recover  the  custody  of  a  child  with-  fects  in  the  proceedings  under  which  commit- 

held  from  its  parent;  nor  to  order  the  delivery  of  ment  was  ordered  as  render  them  absolutely 

the  child  to  its  parent;  nor  to  imprison  for  con-  void 

tempt  for  the  disobedience  of  that  order.  Ex  parte  Terry,  128  U.    S.    808  (32:  409); 

i.   The  district  oourta  of  the  United  States  cannot  Ex  parte  Bolnnson,  86  U.    S.    19  Wall.  .505- 

toke Jurisdiction  of  such  a  case  on  the  ground  of  51^   /22:  205-208)  ;  Ex  parte  Kearney,  20  U. 

the  citizenship  of  the  parUes.  g^  V^j^^^^   3q_43  ^5  .  g^^^   gj^o) . 

*'v^'^i'°*V"^J^'''"l®''T^V.5'^^**''°*?'  The  federal   justices  and   judges   within 

husband  and  wife,  parent  and  chUd,  belongs  to  ...    rcsocctive   iuri^dicMons  have  TX)wer  to 

and  depends  upon  the  laws  of  the  States  alone.  ^^^^\  respccu  ve  jurisaic.ions  ^^\IJ^^^^^ 

A     A      \L^t     w   u  w                 w  J.         ^1*1*  grant  writs  of  haU'as  corpus,  for  the  purpose 

4.   A  proceeding  by  habeas  corpus  before  a  district  Jtr  „^  :«„.,;,„  i„«.«  ♦!,«  «„,ie«  «.*  Me«*L«{»f  -r^# 

Judge  m  the  district  court,  to  restore  the  custody  ^.^  »"  enquiry  into  the  cause  of  restraint  of 

of  achild  to  its  parent,  is  void;  and  an  attempt  to  '^'^^''kV.                 ,,    <<«   tt    o    nti   /oa     o-rc%\ 

enforce  its  oi*der.  In  such  a  case,  by  imprisonment  JiiX  jxirte  KoyaU,  117    U.   ».   ioA  ( J»  :  i<7J)  ; 

for  contempt,  is  illegal  and  void.  Ex  parte  Tarbrough,  110  U.  S.  651,  654  (2S: 

k,   A  person  so  imprisoned  for  contempt  in  dis-  ^^)  ?  ^^^  ^-    Connolly,  111   U.    8.  624,  6:^ 

obeying  the  order  of  such  court  lor  the  delivery  (28 :  542,  546)  ;  Ex  parte  Barry,  43   U.  8.  2 

of  the  child  to  its  parent,  in  such  case,  may  be  How.  65  (11 :  181)  ;   United  States  v.    Grtrn, 

discharged  on  habeas  corpus  issued  by  this  court.  8  Mason,  482;  Btnnett  v.    Bennett,  1  Doadv, 

[No.  10,  Original]  299;  Ex  parU  Bdlman,  8  U.  8.  4  Cranch.  '75 

Submitted  Mar.  10, 1890.  Decided  May  19, 1890.  (2 :  554) . 

The  case,  being  properly  one  that  could  be 

N  PETITION  for  a  writ  of  habeas  corpus  brought  and  heara  within  the  jurisdiction  of 

by  Thomas  F.  Burrus  to  relieve  him  from  the  judge  and  court,  and  it  having  been  so 

imprisonment  under  an  order  of  the  District  brought,  and  so  heard  by  the  judge,  cannot 

Court  of  the  United  States  for  the  District  of  be  reviewed  by!.these  proceedings. 

Nebraska  for  contempt  in  disobeying  the  or-  Ex  parte  Barry,  43  U.   8.   2  How.  65  (11 : 

der  of  that  court  requiring  the  petitioner  to  181);    Bennett   v.    Bennett,    1   Deady,    2W); 

deliver  a  child  to  its  parent.     Oi'der  that  the  United  States  v.  Green,  3  Mason,  485":  Hurd, 

torit  of  habeas  corpus  issue.  llal)eas  Corpus  (2d  ed.)  204,  454 ;  Merecin  v. 

The  facts  are  stated  in  the  opinion.  Peorile,  25  Wend.  64. 

Mr.  O.  M.  Lambertsoiiv  for  petitioner :  The    writ   may    not   only    issue    without 

Where  the  jurisdiction  of  a  court  of  the  privity  of  the  child,  but  against  its  express 

United  States  depends  upon  the  citizenship  wish. 

of  the  parties,  such  citizenship,  not  simplv  People  v.    Mercein,  8  Hill,    899;  Cctm.    v. 

their  residence,  must  be  shown  by  the  rcconf.  Ilamilton,  6  Mass.    273 ;  State  v.    Baird,  18- 

Robertson  v.  CeoMC,  97  U.  S.  646  (24:  1057);  N.  J.  Eq.  195. 

Parker  v.  Overman,  59  U.  8.  18  How.  137  (15:  He   who   voluntarily  submits  himself  to- 

818);  Godfrey  v.  Terry,  97  U.  8.  171  (24:  944);  the  power  of  the  court  must  obey  its  decrees. 

JacX*m  V.  ^t^toTi.  88  U.  8.  8Pet.l48(8:  898);  ShTlem  v.    May,  10  U.    S.    6  Cranch,  26^ 

Spear,  Fed.  Jud.  145.  (3 :  220)  ;  Ex  parte  Story,  87  U.  8.    12   Pet. 

A  procedure  by  habeas  corpus  is  not  a  suit  343  (9:  1110)  ;  F\>irler  v.  Rathbone,  79  U.  S. 

or  controversy  between  private  parties.  12  Wall.  120  (20:  285). 

Hurd,  Habeas  Corpus,  152;  Ex  parte  Ev- 
erts, 1  Bond,   205 ;  Ex  parte  Tom    Tong,  108  Mr.  Justice  Miller  delivered  the  opinioiV' 
U.    8.   559   (27 :  827)  ;  Church,  Habeas  Cor-  of  the  court  : 
pus,  §  439;  i2tf  Barry,  7  Law  Rep.  374.  This  is  an  application  by  Thomas  F.  Bur- 

A  writ  of  habeas  corpus  is  not  the  proper  rus  to  this  court,  in  the  exercise  of  its  original 

mode  of  instituting  a  proceeding  to  try  the  jurisdiction,  for  a  writ  of  habeas  corpus  to 

legal  right  of  the  party  to  the  guardianship  relieve  him  from  the  custody  and  unlawful 

of  an  infant.  imprisonment,   as  he  declares,  in  which  \ie 

People  V.    Mercein,  8   Paige,  65,  4   N.  Y.  is  held  by  Brad  D.  Slaughter,  United  State* 

Ch.  L.  ed.  343.  marshal  of  the  State  of   Nebraska,    in  the 

Jurisdiction  of  controversies  between  citi-  jail  at  Omaha  in  said  State,  by  virtue  of  ao 

zens  of  different  States  is  not  bestowed  on  order  of  the  District  Court  of  the   United 

district  courts.  States  for  that  District.     Upon  tlie  filing  of 

Kurtz  V.  Mojjtt,  115  U.  S.  487  (29:   458)  ;  the  petition  in  this  court,  a  rule  was  entered 

Barry  v.  Mercein,  46  U.  8.  5  How.  103  (12 :  and  served  upon  Slaughter  to   show   cause 

70)  ;  Rosenliium  y.  Bauer,  120  U.  8.  450  (30:  why  said  writ  of  hab(>:is  corpus  should  not 

743).  issue.     To  this  rule  Slaughter  made  return. 

The  federal  courts  have  jurisdiction  in  ha-  In  this  return  he  says  that  **  the  said  i)etitioner 

beas  corpus  only  in  those  cases  when  a  per-  is  in  his  custody  under  and  bv  virtue  of  an 
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97]  order  and  judgment  of  the  Honorable  Elmer 
8.  Dund^^t  judge  of  the  United  States  Court 
for  the  District  of  Nebraska,  a  copy  of  which 
order  is  hereto  attached,  and  forms  a  part  of 
this  my  return  to  aforesaid  writ."  He  fur- 
ther attaches  to  this  return  a  ''true  and  cor- 
rect copy  of  the  whole  proceedings  in  the 
controversy  that  brought  about  the  judgment 
and  order  aforesaid,  and  he  holds  the  said 
Thomas  F.  Burrus  in  his  custody  subject  to 
and  in  pursuance  of  the  aforesaid  order  and 
said  judgment  of  the  court,  and  submits 
whether  he  is  entitled  to  his  discharge  as 
prayed  for."  This  return  Is  signed  "Brad 
D.  Slaughter,  Marshal  of  the  United  Sfates 
for  the  District  of  Nebraska." 

The  substance  of  this  record  shows  that 
Louis  B.  Miller,  of  the  Town  of  Oxford, 
County  of  Butler,  and  State  of  Ohio,  and  a 
citizen  of  that  State,  was  the  father  of  a 
child  named  Evelyn  Estclle  Miller,  who  was 
bom  on  the  7th  day  of  October,  1881 ;  that 
his  wife  died  on  the  18th  of  May,  1882,  while 
he  and  bis  wife  were  residing  in  Nemaha 
County,  in  the  State  of  Nebraska;  and  that 
while  his  wife  was  lying  sick  of  measles, 
from  which  she  ultimately  died,  the  child 
was  taken,  under  the  directions  of  a  physician, 
to  the  residence  of  the  grandfather,  Thomas 
F.  Burrus,  and  Catherine  Burrus,  his  wife, 
who  were,  and  now  are,  residents  of  said 
Keroaha  County  and  citizens  of  the  State  of 
Nebraska.  Since  that  time,  Miller  has  mar- 
ried a^in,  and,  having  a  house  and  home, 
and  being  well  prepared  to  take  care  of  his 
child,  he  has  desired  its  care  and  custody, 
and  made  frequent  demands  of  the  said 
Thomas  and  Catherine  Burrus  that  they  de- 
liver it  up  to  him,  which  they  have  uniformly 
refused  to  do. 

Under  these  circumstances,    Miller  made 

application,  on  the  4th  day  of  April,  1889, 

to  Hon.  Elmer  S.  Dundy,  district  judge  of 

^he  United  States  for  the  District  of  Nebraska, 

for  a  writ  of  habeas  corpus  to  recover  the 

c^re  and  custody  of  the  child,  reciting   the 

c^ircumstances  hereinbefore  stated,    and  also 

%ome  other  matters  tending  to  show  that  the 

liome  of  Burrus  was  not  a  fit  place  for  the 

^^ild  to  be  brought  up.    Upon  this  petition 

^he  writ  was  issued,  and  the  defendant  Bur- 

vnis    and  his   wife   appeared   before    Judge 

X>undy  at  a  regular  term  of  the  district  court. 

They  stated  the  fact  that  they  had  bad  the 

care  and  custody  of  the  infant  from  a  very 

«hort  time  after  its  birth  and  still  had  it; 

mod  that  they  had  taken  good  care  of  it, 

y^ere  capable  of  taking  good  care  of  it,  and 

^were  very  much  attached  to  it,  and  it  was 

attached  to  them ;  and  they  claimed  the  right 

to  continue  in  the  custody  and  control  of  the 

child,  who  was  then  between  eight  and  nine 

years  old. 

Afterwards,  on  the  25th  day  of  June,  1889, 
bridge  Dundy  made  an  order  that  said  Evelyn 
'E.  Miller,  the  child,  was  improperly  detained 
And  kept  by  Thomas  Burrus  and  Catherine 
Burrus,  and  that  she,  the  said  Evelyn  E. 
Miller,  should  be  awarded  to  the  care  and 
custody  of  her  father,  Louis  E.  Miller,  the 
petitioner,   snd  that  said  Burrus  and  wife 

Sroduce  the  diild  before  the  court  within 
ve  days  from  the  date  of  said  order.    From 
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this  order  an  appeal  was  taken  to  the  Cir- 
cuit Court  for  that  District,  before  Judge 
Brewer,  who  decided  that  neither  he  nor  the 
circuit  court  had  any  jurisdiction  to  hear  the 
case  on  appeal,  ana  remitted  the  case  to  the 
district  court.  On  the  16th  of  December, 
1889,  an  order  was  made  reciting  that  the 
court  had  heard  the  argument  of  counsel  on 
a  motion  to  stay  proceedings  and  dismiss  the 
cause  for  want  of  jurisdiction  of  the  court, 
and,  the  court  being  of  opinion  that  th» 
cause  was  properly  before  it,  and  that  the 
judge  had  jurisdiction  of  the  same,  ordering 
that  the  stay  of  proceedings  theretofore' 
granted  be  terminated,  and  that  the  judg- 
nient  of  the  court  made  on  the  25th  day  of 
Jime,  1889,  be  carried  into  effect.  It  ap- 
pears that  the  order  for  the  delivery  of  the 
child  to  the  father  was  obejed  in  the  presence 
of  the  court,  but  that.  Miller  having  stuted 
from  Omaha  for  his  home  in  Ohio  with  the 
child,  the  petitioner  Burrus  and  his  wife  got 
into  the  same  train,  and  crossed  the  Missouri 
River  on  that  train,  and  that  when  they 
reached  Council  Bluffs,  in  the  State  of  Iowa, 
on  the  opposite  side  of  the  river,  they  again 
made  efforts  to  secure  possession  of  the  child. 
The  result  of  these  efforts  was,  that  the  father 
proceeded  somewhat  further  into  the  State 
of  Iowa,  whilst  the  defendants,  taking  pos- 
session of  the  diild  with  violence  and  against 
the  will,  of  the  father,  returned  with  it  to 
the  State  of  Nebraska.  Thereupon  Burrus 
and  his  wife  were  called  before  the  district 
court  by  a  writ  of  attachment  for  contempt  [S8f 
in  disobeying  the  orders  of  the  court,  and 
for  this  contempt  Burrus  was  committed  to 
imprisonment  for  three  months  in  a  eounty 
lail,  in  the  custody  of  the  marshal  of  Ne- 
braska. It  is  from  this  imprisonment  that 
he  now  seeks  to  be  relieved  by  the  present 
proceedings  in  this  court;  and  the  founda- 
tion of  his  claim  of  right  to  be  so  relieved 
is  that  neither  the  District  Court  of  Nebraska 
nor  Judge  Dundy,  the  judge  of  that  court, 
had  any  jurisdiction  whatever  in  the  original 
case  01  nabeas  corpus  before  him.  That  is 
the  only  question  in  the  present  case,  for  we 
have  no  power  under  this  writ  to  Inquire  In- 
to mere  errors  committed  by  the  district 
court  in  the  progress  of  that  case,  and  if  we 
had,  we  are  not  satisfied  that  any  such  errors 
exist  save  as  to  the  alle^^ed  error  of  the  as- 
sumption of  jurisdiction  in  the  case.  Whether 
such  jurisdiction  existed  is  therefore  the  sole 
question  before  us. 

The  question  of  the  extent  of  the  author- 
ity of  tne  courts  of  Uie  United  States  to  use 
the  writ  of  habeas  corpus  as  a  means  of  re- 
leasing persons  held  in  unlawful  custody  has 
always  been  clouded  with  more  or  less  doubt 
and  uncertainty.  The  Constitution,  by  de- 
claring that  *'the  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended  unless 
when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  reouire  it,"  added  to  the 
exalted  estimate  in  which  that  writ  has  al- 
ways been  held  in  this  country  and  in  Eng- 
land. JBy  the  fourteenth  section  of  the  Act 
establishing  the  judicial  courts  of  the  United 
States,  it  is  declared  ''that  all  the  before- 
mentioned  courts  of  the  United  States  shall 
have  pow^  to  issue  writs  of  edre  fadw, 
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habeas  corpus  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeable  to  the  prin- 
ciples and  usages  of  law ;  and  that  either  of 
the  Justices  of  the  supreme  court,  as  well  as 
Judges  of  the  district  courts,  shall  have 
power  to  grant  writs  of  habeas  corpus  for 
uie  purpose  of  an  inquiry  into  the  cause  of 
commitment :  Provided,  That  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners 
in  jail  unless  where  thev  are  in  custody  under 
or  Dy  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  be^re  some 
court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify.* 

SOO]  It  will  be  seen  in  this  section  that,  while 
there  may  be  many  writs  not  specifically 
provided  for  in  Uie  Statute  which  shall  be 
within  the  powers  of  the  courts  of  the  United 
States,  the  framers  of  that  Statute  were  careful 
to  mention  specifically  the  writs  of  icire  facias 
and  of  habeas  corpus,  and  to  make  some 
special  provisions  in  regard  to  the  latter. 
As  to  the  power  of  the  courts  to  issue  any 
of  these  writs,  it  was  said  that  they  must  be 
necessary  to  the  exercise  of  the  Jurisdiction 
of  the  respective  courts  and  agreeable  to  the 
principles  and  usages  of  law.  In  reference 
to  the  writ  of  habeas  corpus,  it  is  expressly 
enacted  that  either  of  the  justices  of  the  su- 
preme court,  as  well  as  judges  of  the  district 
courts,  shall  have  power  to  grant  the  writ 
for  the  purpose  of  an  inquiry  into  the  cause 
of  commitment.  This  latter  clause  has  been 
interpreted  occasionally  as  authorizing  the 
issuing  of  the  writ  in  anv  case  where  a  per- 
son is  imprisoned  or  confined  by  an  order  of 
a  court,  for  the  purposes  of  an  inquiry  into 
the  cause  of  commitment.  But  the  proviso, 
proceeding  upon  the  Idea  of  the  first  clause, 
that  in  order  to  the  issuing  of  this  writ  It 
must  be  necessary  for  the  exercise  of  the  ju- 
risdiction of  the  court  which  issues  It,  de- 
clares that  the  writ  ''shall  in  no  case  extend 
to  prisoners  In  Jail,  unless  where  they  are  in 
custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify. " 
This  Statute,  of  course,  left  cases  of  pris- 
oners in  confinement  bv  order  of  state  author- 
ities without  the  benefit  of  this  writ  from  the 
courts  or  justices  or  Judges  of  the  United 
States,  and  the  law  remained  in  this  condition 
until  the  events  connected  with  the  nullifica- 
tion proceedings  in  South  Carolina,  by  which 
oflicers  of  the  united  States  engaged  in  col- 
lecting the  revenue  and  performing  other 
duties  in  that  State  were  for  that  reason  sub- 
jected by  the  laws  of  South  Carolina  to  im- 
prisonment. In  the  recent  case  of  Cunning- 
ham  V.  NeagU,  185  U.  S.  1  [84:  55],  we 
have  had  occasion  to  review  the  course  of 
legislation  by  Congress  on  the  subject  of  the 
writ  of  habeas  corpus,  which  has  mainly,  as 
now  found  In  tiie  Revised  Statutes  of  the 
United  States,    reference  to  provisions   for 

SOI]  protecting  the  individual  liberty  of  persons, 
citizens  of  the  United  States  and  subjects  or 
citizens  of  foreign  governments,  from  illegal 
imprisonment  under  state  authority.  It  is 
not  necessary  to  go  over  that  ^Id  on  this 
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occasion.  It  is  sufiScient  to  say  that  the  net 
result  of  the  discussion  is,  that  all  the  courts 
of  the  United  States,  and  the  Justices  and 
judges  of  all  its  courts,  are  authorized  to 
issue  the  writ  of  habeas  corpus  in  any  case 
where  a  party  is  Imprisoned  or  held  in  cus- 
tody for  an  act  done  by  or  under  the  authority 
of  the  laws  of  the  United  States,  or  where 
his  imprisonment  is  in  violation  of  the  Con- 
stitution of  the  United  States,  or  where  it  is 
supposed  to  be  in  violation  of  the  Law  of 
Nations  or  of  the  United  States,  In  all  whidi 
cases  the  federal  courts  and  judges  have  ju- 
risdiction to  make  inquiry  into  the  matter, 
and,  in  the  language  of  the  Statute,  when 
the  pHsoncr  is  brought  before  them  and  the 
matter  is  inonired  into,  the  court  or  justicSL 
or  judge  shall  ''dispose  of  the  party  as  law 
and  justice  require. '^  It  is  not  now  the  law, 
therefore,  and  never  was,  that  every  person 
held  in  unlawful  imprisonment  has  a  right  to 
invoke  the  aid  of  the  courts  of  the  United 
States  for  his  release  by  the  writ  of  habeas 
corpus.  In  order  to  obtain  the  benefit  of  this 
writ  and  to  procure  its  being  issued  by  the 
court  or  justice  or  judge  who  has  a  right  to 
order  its  issue,  it  should  be  made  to  appear, 
upon  the  application  for  the  writ,  that  it  is 
founded  upon  some  matter  which  justifies 
the  exercise  of  federal  authority,  and  whidi 
is  necessary  to  the  enforcement  of  rights 
under  the  Constitution,  laws  or  treaties  of 
the  United  States. 

It  is  true  that  perhaps  the  court  or  judge 
who  is  asked  to  issue  such  a  writ  neei  not 
be  very  critical  in  looking  into  the  petition 
or  application  for  very  clear  grounds  of  the 
exercise  of  this  Jurisdiction,  because,  when 
the  prisoner  is  brought  before  the  court,  or 
justice,  or  judge,  his  power  to  make  full  in- 
quiry into  the  cause  of  commitment  or  de- 
tention will  enable  him  to  correct  any  errors 
or  defects  in  the  petition  under  which  the 
writ  issued ;  and  it  is  upon  such  hearing  to 
be  finally  determined  by  the  tribunal  befora 
whom  the  prisoner  is  brought  whether  his 
imprisonment  or  custody  is  in  violation  of 
the  Constitution  or  laws  or  treaties  of  the 
United  States.  The  cases  on  this  subject,  as 
they  have  been  decided  in  the  courts  of  the 
coimtry,  are  not  altogether  in  accord,  but  we 
think  this  is  a  fair  statement  of  the  law  as 
it  stands  at  the  present  time,  under  the  stat- 
utes of  the  United  States  and  the  decisions  of 
this  court. 

This  subject  was  considered  with  mud^ 
ability  in  &  varU  McCardU,  78  U.  S.  6  WalL 
818  [IS:  816].     In  that  case,  although  th& 
court  was  speaking  mainly  of  the  jurisdictioa 
of  this  court  by  way  of  appeal,  yet  it  mado 
the  following  observation  with  reference  to 
the  Act  of  ^bruary  5,  1867  (14  U.  8.  Stat- 
885),   then  recently  passed.    The   language 
of  that  Statute  was,  that  in  addition  to  the 
authority  already  conferred  on  the   several 
courts  of  the  United  States  and  the  lustioes 
and  Judges  of  said  courts,  they  shall  have 
power  ''to  grant  writs  of  habeas  corpus  io 
all  cases  where  any  person  may  be  restrained 
of  his  or  her  liberty  in  violation  of  the  Con- 
stitution,  or  of   any  treaty  or  law  of  ths 
United  States;   and   it  shall  be  lawful  for 
such  person  so  restrained  of  hii  or  her  liber^ 
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to  apply  to  either  of  said  justices  or  judges 
for  a  writ  of  habeas  corpus,  which  applica- 
tion shall  be  in  writing  and  verified  by  affi- 
davit, and  shall  set  forth  the  facts  concerning 
the  detention  of  the  party  applying,  in  whose 
custody  he  or  she  is  detained,  and  by  virtue 
of  what  claim  or  authority,  if  known ;  and 
the  said  Justice  or  judge  to  whom  such  ap- 
plication shall  be  made  shall  forthwith  award 
a  writ  of  habeas  corpus,  unless  it  shall  ap- 
pear from  the  petition  itself  that  the  party  is 
not  deprived  of  his  or  her  liberty  in  contra- 
vention of  the  Constitution  or  laws  of  the 
United  States. "  In  reference  to  this  Statute, 
CJii^  JuBtiee  Chase,  speakine  for  the  court, 
in  that  case,  said:  ''This  legislation  is  of 
tbe  most  comprehensive  character.  It  brings 
within  the  habeas  corpus  jurisdiction  of 
every  court  and  of  every  judge  every  possible 
case  of  privation  of  liberty  contrary  to  the 
National  Constitution,  treaties  or  laws.  It 
is  impossible  to  widen  this  jurisdiction.  It 
ia  to  this  jurisdiction  that  the  system  of  ap< 
peals  is  applied."  The  provision  of  this 
Statute  is  reproduced,  with  others  on  the 
same  subject,  in  section  753  of  the  Revised 
Statutes. 

In  Ex  parte  Dorr,  44  U.  8.  8  How.  108 
[11 :  514],  an  application  was  made  to  this 
court  for  a  writ  of  habeas  corpus  to  bring  up 
the  body  of  Thomas  W.  Dorr,  of  Rhode 
Island,  on  whose  behalf  it  was  alleged  that 
he  was  held  under  sentence  of  death  in  vio- 
lation of  the  Constitution  and  laws  of  the 
United  States.  The  law  then  existing  on 
the  subject  of  the  powers  of  the  court  in 
awarding  writs  of  habeas  corpus  was  the 
fourteenth  section  of  the  Judiciary  Act  of 
1789,  which  we  have  already  recited.  This 
court,  construing  that  section,  said:  ''The 
power  given  to  the  courts,  in  this  section,  to 
issue  writs  of  ecirefaeiae,  habeas  corpus,  etc. , 
as  regards  the  writ  of  habeas  corpus,  is  re- 
gtricted  by  the  proviso  to  cases  where  a 
prisoner  is  '  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  has 
been  committed  for  trial  before  some  court 
of  the  same,  or  is  necessary  to  be  brought 
into  court  to  testify. '  This  is  so  clear,  from 
the  language  of  the  section,  that  any  illus- 
tration of  it  would  seem  to  be  unnecessary. 
The  words  of  the  proviso  are  unambiguous. 
They  admit  of  but  one  construction;  and 
that  they  qualify  and  restrict  the  preceding 

Provisions  of  the  section  is  indisputable, 
[either  this  nor  any  other  court  of  the  United 
States,  or  judge  thereof,  can  issue  a  habeas 
corpus  to  bring  up  a  prisoner,  who  is  in 
cu^kxiy  under  a  sentence  or  execution  of  a 
ftate  court,  for  any  other  purpose  than  to  be 
used  as  a  witness;  and  It  is  immaterial 
whether  the  imprisonment  be  under  civil  or 
criminal  process.  **  The  motion  for  the  habeas 
corpus  was  overruled.  It  was  on  account  of 
this  limited  power  of  the  federal  courts  to 
issue  writs  of  habeas  corpus  that  the  various 
statutes  referred  to  in  i2&  parte  NeagU  have 
since  been  passed ;  among  the  rest,  the  one 
construed  by  this  court  in  Ex  parte  ife Cardie, 
in  which  it  is  clear,  from  the  language  of 
Chd^  Jfutiee  Chase,  that  the  original  lim- 
itation upon  the  power  remains,  except  as  It 
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is  extended  by  the  Statute  of  1867  and  otheri 
on  the  same  subject. 

In  the  case  before  us  there  was  no  pretense 
that  the  child  was  restrained  of  its  liberty, 
or  that  the  grandfather  withheld  it  from  the 
possession  and  control  of  the  father,  under 
or  by  virtue  of  any  authority  of  the  United 
States,  or  that  his  possession  of  the  child 
was  in  violation  of  the  Constitution  or  any 
law  or  treaty  of  the  United  States.  The 
whole  subject  of  the  domestic  relations  of  [59 
husband  and  wife,  parent  and  child,  belongs 
to  the  laws  of  the  States  and  not  to  the  laws 
of  the  United  States.  As  to  the  riffht  to  the 
control  and  possession  of  this  child,  as  it  ia 
contested  by  its  father  and  its  grandfather, 
it  is  one  in  regard  to  which  neither  the  Con- 
gress of  th^  United  States  nor  any  authority 
of  the  United  States  has  any  special  juris- 
diction. Whether  the  one  or  the  other  ia 
entitled  to  the  possession  does  not  depend 
upon  any  Act  oi  Congress,  or  any  trea^  of 
the  United  States  or  Its  Constitution. 

The  case  of  Barry  v.  Mereein  is  very  in- 
structive on  this  subject.  Mr.  Barry,  wha 
was  a  subject  of  the  Queen  of  Great  Britain, 
married  an  American  lady,  and  after  the 
birth  of  two  children  they  separated,  Mr. 
Barry  residing  in  Nova  Scotia  and  the  wife 
in  the  State  or  New  York.  Mr.  Barry  made 
application  first  to  the  Court  of  Chancery  of 
New  York,  by  a  writ  of  habeas  corpus,  to- 
recover  possession  of  his  daughter,  in  the 
case  of  I^eople  v.  Mereein,  8  Paige,  47,  55,  4 
N.  Y.  Ch.  L.  ed.  887,  848.  ChaneeUtyr  Wal- 
worth  refused  the  relief  he  asked,  saying  that 
**  a  writ  of  habeas  corpus  ad  eubfictendum  ia 
not,  either  bv  the  common  layr  or  under  the 
provisions  of  the  Revised  Statutes  [of  New 
York],  the  proper  mode  of  instituting  a 
proceeding  to  tir  the  legal  right  of  a  party 
to  the  guardianship  of  an  infant." 

Mr.  Barry  then  made  application  to  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  where  hia 
case  was  heard  by  Judge  Betts,  who  delivered 
a  very  careful  and  a  very  able  opinion, 
which  had  been  furnished  to  us,  in  which 
he  held  that  his  court  could  not  exercise  the- 
common-law  function  of  parens  patrim,  and 
therefore  had  no  iurisdiction  over  the  matter, 
nor  had  it  by  virtue  of  any  statute  of  the 
United  States.  The  petitioner  in  that  case 
alleged  that  he  was  a  native-bom  subject  of 
the  Queen  of  Great  Britain,  residing  in  Nova 
Scotia,  and  that  his  wife  was  the  daughter 
of  Mary  Mereein,  then  a  citizen  of  the  State 
of  New  York,  and  that  the  mother  and 
daughter  held  the  custody  of  his  child  in 
violation  of  law.  Judge  Betts  then,  in  a 
very  able  opinion,  discusses  the  jurisdictioa 
of  the  courts  of  the  United  States  generally, 
and  especially  of  the  circuit  court.  In  regard 
to  a  case  like  this,  with  the  result  which  w& 
have  stated.* 

*Follow1nff  is  a  copy  of  this  OT»hiiOD,  delivered*  [597] 
May  26, 1844.    (See  4SS  Fed.  Bep.  llS.)] 

BxiTS,  J.:  On  the  lint  day  of  term  the  petitioner 
presented  in  6pen  oourt,  and  filed,  his  petition 
praylDiT  that  nhe  people^t  writ  of  habeas  oorpus  ad 
tubjicUndum  may  issue  in  his  behalf  directed  to 
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[505]  Prior  to  this  the  petitioner  had  made  ap- 
plication to  tills  court,  in  the  exercise  of  its 
original  Jurisdiction,  for  the  writ  of  habeas 


corpus,  but  the  court  declared  that  the  case 
was  not  of  that  class  of  which  it  could  as- 
sume   original    jurisdiction,    and  that   no 


Mary  Mercein,  reliot  of  the  late  Thomas  B.  Mer- 
<seia,  deceased,  of  the  City  of  New  York,  and  to 
[508]  Bliza  Anna  Barry,  wife  of  the  petitioner,  oom- 
manding  them  forthwith,  immediately  on  the  re- 
ceipt of  said  writ,  to  have  the  body  of  Mary  Mer- 
oein  Barry,  daughter  of  the  petitioner,  by  them 
imprlsooed  or  detained,  with  the  time  and  cause  of 
«uoh  imprisonment  or  detention,  before  this  court, 
to  do  and  receive  what  shall  then  and  there  be  con- 
sidered of  the  said  Mary  Mercein  Barry." 

The  petitioner  alleges  that  he  Is  a  native-born 
rsubject  of  the  Queen  of  Qreat  Britain,  resident  In 
Nova  Sootla,  and  that  he  has  never  been  natural- 
ised or  claimed  naturalization  under  the  laws  of 
the  United  States. 

That  In  April,  188S,  in  the  City  of  New  York,  he 
intermarried  with  Elixa  Anna,  daughter  of  the  late 
Thomas  B.  Mercein,  a  oltixen  of  said  city. 

That,  In  the  month  of  May  thereafter,  he  re- 
'tumed  to  Nova  Scotia  accompanied  by  his  wife, 
and  there  resided  about  a  year,  when  he  removed 
his  family  to  the  City  of  New  York,  where  he  re- 
sided untU  April,  1888,  when  he  returned  to  Nova 
Scotia  with  a  portion  of  his  family,  and  has  contin- 
ued to  reside  there  from  that  time. 

That  a  son  and  daughter  were  bom  of  said  mar- 
riage during  his  residence  in  the  City  of  New  York, 
4uid  on  his  removal  to  Nova  Scotia  he  left  his  wife 
•and  two  children  temporarily  with  her  father  In 
the  City  of  New  York.  That  in  the  month  of  Bfay 
thereafter  he  returned  to  New  York,  when  difficul- 
ties arose  between  him  and  his  wife  respecting  her 
'removal  to  Nova  Scotia,  and  she  declared  her  de- 
'termlnation  to  part  with  him  rather  than  think  of 
.going  to  Nova  Scotia. 

That  he  remained  in  New  York  until  the  28th  of 
June,  1888.  and,  with  a  view  to  arrange  amicably 
the  differences  between  himself  and  wife,  he  finally 
•agreed  to  allow  her  to  continue  in  New  York  at  her 
father*s  house  until  the  flrrt  day  of  May,  1889,  and 
to  retain  In  her  care  their  said  daughter,  Mary 
Mercein,  during  that  period,  and  also  their  son  un- 
til such  time  as  the  petitioner  might  think  proper 
'to  require  him. 

That  in  September  following  he  returned  to  New 
York  and  made  every  possible  effort  to  conciliate 
his  wife  and  induce  her  to  consent  to  go  at  some 
future  time  to  her  own  proper  home  In  Nova  Soo- 
"tla,  but  she  utterly  refusing  and  declaring  that  she 
•had  no  expectation  of  so  doing,  the  petitioner  re- 
turned himself,  taking  his  son  along  with  him. 

That  these  attempts  to  conciliate  her  were  fre- 
[500]  '<iuently  repeated  without  avail,  and  the  petitioner 
«waited  the  expiration  of  the  time  he  had  agreed 
she  should  remain  with  her  father,  and  on  the  2d 
day  of  May,  1888,  formally  demanded  of  the  said 
Thomas  B.  Mercein  the  surrender  of  his  said  wife 
and  ohild,  which  demand  was  not  complied  with. 

That  his  wife,  ftom  that  time  to  the  present  peri- 
od, has  refused  to  return  to  his  home  and  has  ab- 
sented herself  therefrom,  contrary  to  his  desires, 
and  has  detained  and  does  still  keep  from  him,  un- 
lawfully, his  daughter,  who  is  now  in  the  seventh 
year  of  her  age.  That  Thomas  R.  Mercein  has 
lately  deceased,  and  that  thereby  the  wife  of  the 
petitioner  Is  left  without  any  present  property,  and 
little  or  no  prospect  of  any  In  reversion,  and  that 
shehas  no  property  whatever  of  any  kind  In  her 
own  right,  and  has  no  means  known  to  the  peti- 
tioner for  the  present  or  future  support  of  herself 
and  their  daughter,  and  that  she  resides  with  and 
is  harbored  in  her  present  vicious  ahd  illegal  oon- 
•dition  by  her  mother,  Mary,  reliot  of  the  late 
Thomas  B.  Mercein. 

The  petitioner  alleges  his  own  ability  to  provide 


comfortably  for  the  support  and  education  of  his 
daughter,  and  especially  claims  that  she  is  a  British 
subject,  aUefdant  to  the  crown  of  Great  Britain,  at 
least  during  her  minority. 

The  petitioner  sets  forth  many  other  matters  of 
aggravatioh  in  the  separation  from  him,  persisted 
in  by  his  wife,  and  the  countenance  and  support  of 
her  by  her  family  in  her  conduct  and  refusal  to 
return  to  her  home. 

These  particulaiis  it  is  unnecessary  to  rehearse, 
and  the  right  to  the  remedy  or  relief  claimed  by 
the  petitioner  is  not,  in  this  stage  of  the  case,  to  be 
determined  by  a  consideration  of  the  relative  con- 
duct of  these  parents  toward  each  other  or  the 
child,  or  of  the  adnintages  to  the  infant^  to  be 
placed  with  the  one  rather  than  the  other. 

These  matters  would  be  most  material  if  the  case 
had  proceeded  so  far  as  to  require  from  the  court 
a  decision  upon  the  question  as  to  the  fit  or  proi^cr 
disposal  of  the  infant. 

The  point  now  to  be  considered  is,  whether  tbe 
{petitioner  has  presented  a  case  coming  within  tho 
jurisdiction  of  this  court ;  or,  if  this  court  has  coir- 
nizance  of  the  matter,  whether  the  facts  stated  by 
the  petitioner  entitie  him  to  the  interference  of  the 
court  in  the  manner  prayed  for. 

The  same  petition  in  substance  was  presented  to 
the  Supreme  Court  of  the  United  States  at  the  last  i  qq^ 
term,  and  was  supported  by  an  elaborate  argument 
on  the  part  of  the  petitioner. 

The  court  observes  {Ex  xiOirU  Barry,  2  How.  66): 
**  It  is  the  case  of  a  private  individual,  who  is  an 
alien,  seeking  redress  for  a  supposed  wrong  done 
him  by  another  private  individual,  who  is  a  citixen 
of  New  York.  It  is  plain,  therefore,  that  this  court 
has  no  original  jurisdiction  to  entertain  the  pres- 
ent petition.  .  .  .  Without,  therefore,  entering 
into  the  merits  of  the  present  application,  we  are 
compelled  by  our  duty  to  dismiss  the  petition, 
leaving  the  petitioner  to  seek  redress  in  such  other 
tribunal  of  the  United  States  as  maybe  entitled  to 
grant  it.  If  the  petitioner  has  any  titie  to  redresa 
in  thoee  tribunals,  the  vacancy  In  the  office  of  judge 
of  this  court  assigned  to  that  drouit  and  diatriot 
creates  no  legal  obstruction  to  the  pursuit  thera- 
of.'' 

This  instruction  of  the  supreme  court  teems  to 
be  regarded  by  the  petitioner  as  a  dedaratiOQ  of 
that  high  tribunal  that  the  United  States  CSrculf 
Court  for  this  District  has  the  power  to  grant  tho 
relief  demanded  by  the  petition. 

Tlie  expression  of  such  opinion  by  that  oourt» 
even  in  an  incidental  manner  and  not  on  a  potait 
under  adjudication,  would  have  the  highest  influ- 
ence with  this  court,  and  would  undoubtedly  bo 
adopted  here  as  the  rule  of  decision. 

But  the  cautious  and  reserved  phraseology  om* 
ployed  by  the  supreme  court  in  respect  to  the  com* 
potency  of  any  other  United  States  tribunal  to 
take  cognizance  of  the  subject  is,  in  my  opinion, 
to  be  regarded  rather  as  an  admonition  to  the  In* 
f  erior  courts  that  grave  difficulties  rested  over  tbo 
matter,  than  an  assurance  to  them  that  their  orig- 
inal jurisdiction  contained  the  authority  to  award 
the  oommon-law  writ  of  habeas  corpus  odauliifief en- 
dtva^  prayed  for.  That  oourt  says  of  itself :  **  Wo 
cannot  issue  any  writ  of  habeas  corpus,  except 
when  it  is  necessary  for  the  exercise  of  the  jurl^ 
diction,  original  or  appellate,  given  to  it  by  tho 
Constitution  or  laws  of  the  United  States,**  Ian* 
guage  pbUnly  not  employed  to  import  that  a  oAiw 
cult  court  has  in  this  behalf  a  capacity  tranaoendlos 
that  of  the  supreme  court,  and  can  create  a  jurlsdl^ 
tion  to  itself  by  awarding  writs  of  habeas  oorpua. 

This  opinion  of  the  supreme  oourt,  I  think,  sap> 
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f  round  for  the  exercise  of  appellate  juris- 
iction  W.1S  presented;  and  it  therefore  re- 
fused the  application.    Ex  parte  Barry ^   48 


U.  8.  2  How.  65  [11 :  181].  From  the  judg- 
ment  of  the  circuit  court  by  Jvdge  Betto, 
Mr.  Barry  brou/^ht  the  case  to  this  court  bj 
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plies  no  authority  or  suggestion  in  aid  of  the  Juris* 
diction  now  invoked,  and,  taken  most  favorably 
for  the  petitioner*  merely  leaves  the  question  as  to 
its  power  to  award  the  writ  to  be  settled  by  the 
ctrcuit  court  in  consonance  with  the  Constitution 
and  laws  of  the  United  States. 

The  application  to  the  supreme  court  was  sup- 
ported by  an  exposition  of  this  case,  intended  to 
show  that  this  petitioner's  claim  bad  been  unjustly 
adjudged  against  in  the  courts  of  this  State,  and 
that  the  interposition  of  that  tribunal  was  neces- 
sary to  correct  these  erroneous  Judgments  and  se- 
cure the  legal  rights  of  the  petitioner. 

That  argument,  with  the  decision  of  the  supreme 
•court  on  this  motion,  was  also  submitted  to  me 
with  the  petition,  when  filed. 

On  the  perusal  of  these  papers,  I  at  first  hesitated 
as  to  the  course  most  proper  to  be  pursued,  pre- 
liminarily ;  whether  to  grant  a  rule  against  Mrs. 
Barry  and  Mrs.  Mercein  to  show  cause  why  the 
writ  should  not  issue,  or  even  to  award  the  writ, 
with  a  view  to  have  the  entire  case  spread  before 
the  court,  or  such  points  presented  as  would  lead 
to  a  definite  decision  of  the  case. 

But  as  the  adoption  of  either  alternative  must 
involve  great  delay  and  expense,  both  in  the  dispo- 
sition of  the  case  in  the  first  instance,  and  in  re- 
moving it  by  eirher  party  to  the  supreme  court 
for  revision,  and  as  the  right  of  the  petitioner  to 
relief  in  this  court,  under  any  aspect  of  the  case, 
was  doubtful,  I  conceived  it  the  least  expensive 
and  more  convenient  course  to  inquire  and  decide 
whether  the  petitioner  presented  a  case  of  which 
this  court  should  take  cognizance. 

When  the  cause  of  imprisonment  or  detention 
-ehown  by  the  petition  satisfies  the  court  that  the 
prisoner  would  be  remanded,  if  brought  up,  the 
writ  will  not  be  awarded.  Watkins*  Case,  8  Pet. 
ISB,  201,  per  Marshall,  Ch.  J.:  Milbum's  Case,  9  Pet. 
704, 706;  2Story,  Const.  Law,  £07,  i  1841;  Ex  parte  BoU- 
man,  4  Cranch,  7S. 

The  practice  in  the  English  courts  is  the  same. 
Bac  Abr.  Ha^>ecu  Corpw,  B,':No.  44,  case  cited:  4 
Comyn.  Dig.  (Day*s  ed.)  660,  and  note  8;  HaUam*s 
Const.  Law,  20;  Penrice  &  Wynn's  Case,  2  Mod.  806 ; 
Slater  v.  Slater,  1  Lev.  1;  The  King  v.  Marsh,  8 
Bulst  27:  Sir  William  Fish's  Case,  cited  in  White  v. 
Wiltsheire,  2  RoUe,  187, 188. 

If  upon  the  facts  stated  by  the  petitioner  it  shall 
be  determined  that  the  court  cannot  grant  the  re- 
lief prayed  for,  either  for  want  of  Jurisdiction,  or 
because  the  law  is  against  his  demand,  it  would  be 
Inexpedient  and  oppressive  to  cause  the  parties  im- 
plicated to  be  arraigned  before  this  court  and  held 
[G02]  under  its  control,  pending  the  discussion  and  con- 
-slderation  of  the  subject,  and,  accordingly,  upon 
the  doubts  arising  from  a  perusal  of  the  papers,  I 
deemed  it  proper  to  invite  the  petitioner  in  the  first 
instance  to  support  his  petition  by  arguing  these 
two  points : 

(1)  Whether  the  United  States  circuit  court  has  Ju- 
risdiction over  the  subject  matter  of  his  petition. 

(2)  If  snch  Jurisdiction  exists,  do;the  facts  stated 
upon  the  petition  flrive  the  petitioner,  under  the 
Iftw  of  the  land,  a  title  to  the  remedy  prayed  for  ? 

The  petitioner  has  read  an  argument  prepared 
with  great  research  and  ability  in  support  of  the 
aflbmatlve  of  both  inquiries,  bringing  into  review 
Dumerous  English  and  American  decisions  upon 
the  same  quesilon,  and  has  submitted  the  mapu- 
acript  to  the  examination  of  the  court.  With  the 
mUd  of  this  most  ample  discussion  of  this  subject,  I 
proceed  to  pronounce  the  result  of  my  reflections 
upon  this  interesting  and  important  case. 

Tbm  laoongniity  of  awarding  proofs,  at  the  in- 
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stance  of  husband  or  wife,  to  take  away  an  infant 
child  from  the  parent  having  it  in  nurture  and 
keeping,  upon  the  allegation  tbat  such  keeping  is 
wrongful  Imprisonment,  is  most  pal  pable  and  strik- 
ing. It  is  a  bold  figure  of  speech,  or  rather  fiction, 
to  which  the  law  ought  not  to  resort,  unless  indis- 
pensably necessary  to  be  employed  in  preservation 
of  parental  rights,  or  the  personal  fondness  of  the 
child.  The  courts,  however,  assume  such  supposi- 
tious imprisonment  to  exist  as  the  foundation  for 
Jurisdiction,  to  a  limited  extent,  over  the  detention 
of  infants,  even  by  their  parents,  on  the  ground 
that  the  writ  is  rather  to  be  considered  a  pro- 
ceeding in  the  name  and  behalf  of  the  sovereign 
than  by  one  named  person  against  the  other.  Com. 
V.  Briggs,16Pick.203. 

There  is  no  reason  to  doubt  that  originally  the 
common-law  writ  was  granted  solely  in  caacs  of 
arrest  and  forcible  imprisonment  under  color  of 
claim  of  warrant  of  law. 

As  late  as  2  James  U.  the  court  expressly  denied 
its  allowance  in  a  case  of  detention  or  restraint  by 
a  private  person  (Rex  v.  Brake,  Comb.  85,  14  Vin. 
Abr.  214);  and  the  Habeas  Corpus  Act  of  Charles 
II.,  which  is  claimed  as  the  Magna  Charta  of  British 
liberty,  has  relation  only  to  imprisonment  on  crim- 
inal charges.   8  Bac.  Abr.  488,  note. 

It  is  not  important  to  inquire  at  what  period  the 
writ  was  first  employed  to  plaoe  infant  children 
under  the  disposal  of  courts  of  law  and  equity.  [61 
This  was  clearly  so  in  England  anterior  to  our  Rev- 
olution (Rex  V.  Smith,  2  Str,  962;  Rex  v.  Dela- 
val,8  "Burr.  1484;  Bli6set*s  Case,  Lofft,  748);  and  the 
practice  has  been  fully  confirmed  in  the  continued 
assertion  of  tbe  authority  by  those  courts  unto  the 
present  day  (King  v.  DeMannevUle,  6  East,  221;  De 
Manneville  v.  DeManneville,  10  Ves.  Jr.  62;  Ball  ▼. 
Ball,  2  Sim.  86:  Ex  parte  Skinner,  9  J.  B.  Moore» 
278;  King  v.  Greenhill,  4  Ad.  A  El.  624);  and  this  in- 
differently, whether  the  interposition  of  tbe  court 
is  demanded  by  the  father  or  mother.  4  Ad.  A;  EL 
624,  vM  aup.;  9  Moore.  278,  u2K  sup. 

The  late  Act  of  2  and  8  Vict.,  chap.  64  (1880),  sano- 
tions  the  principle,  and  would  seem  to  reinstate  the 
old  dictum  tbat  the  Judgment  and  discretion  of  the 
court  is  not  to  be  controlled  by  any  supposed  legal 
right  of  the  father  in  exclusion  of  that  of  the 
mother,  if  the  infant  be  within  the  age  of  seven 
years.  An  Act  of  the  State  of  New  York,  passed  in 
1830,  had  established  the  same  doctrine  within  this 
State  by  positive  law ;  and,  independently  of  this 
statute,  the  course  of  the  American  courts  in  thi& 
respect  had  been  substantially  in  consonance 
with  the  decisions  in  England,  antecedent  to  the 
Revolution.  Re  MoDowle,  8  Johns.  882;  Re 
Waldron,  18  Johns.  418:  Re  Wollstonecraft,  4  Johns. 
Ch,  80;  People  v.  Mercein,  8  Paige,  47;  Com.  v.  Ad- 
dlcks,  6  Binn.  620;  Com.^v.  Briggs,  16  Pick.  206:  State 
V.  Smith,  6  Greenl.  462. 

The  later  cases  in  New  York  are  founded  upon  a 
principle  common  to  all  the  decisions  cited  (People 

V. ,  19  Wend.  16:  Mercein  v.  People,  26  Wend. 

64,  80;  People  v.  Mercein,  8  Hill,  809);  but  in  so  far  as 
they  may  seem  to  favor  the  latest  adjudications  in 
England,  in  respect  to  the  fixed  and  controlling 
right  of  the  father  as  the  true  exposition  of  the 
common-law  rule,  they  are  modified  and  overruled 
by  the  decisions  of  the  court  of  errors.  Meroeln 
V.  People,  26  Wend.  106;  and  Sittings,  1844,  MS8. 

The  petitioner  in  this  case  asks  of  the  court  th# 
award  of  the  common-law  writ  of  habeas  corpus  odC 
ndijiciendum,  with  all  of  its  common-law  attribulea 
and  eflBcacy. 

That  is  a  high  mandate,  by  means  of  which 
courts  or  Judges,  in  protaotion  of  the  liberty  of  in- 
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a  writ  of  error,  and  a  motion  was  made  to 
dismiss  the  case  for  want  of  Jurisdiction  in 
this  court.     In  this  case,  which  was  very 


elaborately  argued,  the  opinion  of  the  court 
was  delivered  by  Chief  Justice  Taney,  ii> 
which  he   said  &at  "  in  the  argument  upon 


dlvlduals,  ezerdse  functioiiB  appertaining  to  the 
•overeigo  power,  and  which  in  intendment  of  law 
rest  only  in  the  soyereigrn  and  are  co-extensive  with 
his  dominion.  Kendall  y.  United  SUtes,  12  Pet 
BM,6S87,  SS9. 
[604]  The  writ  is  purely  one  of  prerogative.  Whether 
emanating  from  a  King  or  a  State,  whether  return- 
able before  the  Eling  in  person  (as  it  undoubtedly 
was  in  its  origin),  or  awarded  and  acted  upon  by 
magistrates  as  surrogates  of  the  sovereign  author- 
ity, it  has  alwajrs  been  made  to  bring  the  party 
Imprisoned  directly  before  the  supreme  power, 
that  if  there  be  no  due  cause  of  law  for  h  is  deten- 
tion, the  sovereign  may  set  him  free  of  his  re- 
straint. 8  Bi.  Com.  181;  Baa  Abr.  Habeaa  Corpus^ 
421;  8  Story,  C!on3t.  Law,  207;  Ex  parte  Watkins,  8 
Pet.  103.  208;  2  Kent,  Oom.  26, 28. 

In  respect  to  married  women  or  other  adults, 
held  in  detention  by  private  individuals,  the  sov- 
ereign, through  this  writ,  acts  as  conservator  pacta 
and  eustoe  fm>rum,and«  in  regard  to  infant  children, 
as  parens  patritv^  making,  in  these  high  capacities, 
summary  order  that  the  party  be  forthwith  set  at 
liberty,  if  improperly  and  wrongfully  detained. 
Lofft,  748,  and  18  Johns.  418,  above  cited:  People  v. 
Chegaray,  18  Wend.  637;  8  Paige,  47.  above  cited; 
United  States  v.  Green,  8  Mason,  482.  The  state, 
thus  acting  upon  the  assumption  that  its  parentage 
supersedes  all  authority  conferred  by  birth  on  the 
natural  parents,  takes  upon  itself  the  power  and 
right  to  dispose  of  the  custody  of  chUdren,  as  it 
shall  judge  best  for  their  welfare.  People  v. 
Chegaray,  18  Wend.  642,  64B;  Blisset^s  Case,  LoflTt, 
748. 

The  oases  before  cited  show  that  the  English  and 
American  courts  act  in  this  behalf  solely  upon  the 
assertion  of  the  right  of  the  sovereign  whose 
power  they  administer,  to  continue  or  change  the 
custody  of  the  child  at  his  discretion,  as  parens  pa- 
tricB^  allowing  the  infant,  if  of  competent  age,  to 
elect  for  hlmse!f ;  if  not,  making  the  election  for 
fajm. 

Even  In  the  extraordinary  conclusions  drawn 
ftom  the  facts  brought  to  light  in  Com.  v.  Ad- 
dioks,  6  Binn.  520,  and  The  King  v.  Greenhill,  4 
Ad.  i  EL  624,  both  courts,  in  denying  that  these 
facts  called  for  any  change  of  the  custody  of  the 
children,  readjudged  the  principle,  that  it  was 
their  province,  at  common  law,  authoritatively  to 
decide  that  question  according  to  their  legal  dis- 
eretlon. 

Does  this  common-law  prerogative,  in  relation  to 
tnfSnts,  rest  in  the  government  of  the  United 
States,  and  has  the  circuit  court  competent  au- 
thority to  exercise  it  f 

The  argument  bearing  upon  the  first  branch  of 
this  inquiry  assumes  two  propositions  as  its  basis : 
.  (1),  that  the  government  of  the  United  States  is 

[oOoJ  supreme  over  all  subjects  within  its  cognizance; 
and  (2),  that  the  common  law  of  England  is  embod- 
ied with,  and  has  k>ecome  a  measure  and  source  of 
authority  to,  the  national  government,  and  is  to  be 
enforced  in  the  circuit  court,  whenever  persons 
competent  to  sue  in  those  courts  prosecute  their 
fights  therein.  It  Is  believed  that  neither  of  these 
propositions  can  be  maintained,  and  certainly  not 
In  respect  to  the  subject  matter  of  this  proceed- 
ing. 

Many  of  the  powers  of  the  general  government 
are  unquestionably  supreme  and  exclusive,  while 
others,  especially  those  in  relation  to  remedies  af- 
forded by  its  courts  to  private  suitors,  are  only 
concurrent  with  similar  powers  possessed  by  the 
state  governments.  If  the  power  in  respect  to  par  • 
ties  competent  to  sue  in  the  national  federal  courts 

sae 


could  be  supposed  to  exist  in  its  absolute  sense  ii> 
the  Cnited  States  government,  its  exercise  has 
been  modified  and  restricted  by  Congress  in  the 
11th  section  of  the  Act  of  Septf^mber  24, 1788,  which 
gives  the  circuit  courts  no  more  tlian  a  concurrent 
jurisdiction  with  the  state  courts,  of  suits  of  a  civii 
nature,  at  common  law.    2  Stat  00. 

Nor  again  do  all  attributes  of  sovereignty  de- 
volve upon  the  national  government.  Whether 
considerod  as  emanating  directly  from  the  people 
in  their  aggregate  capacity,  or  as  proceeding  from 
the  States,  in  their  independent  organization  and 
character,  the  government  of  the  Union  is  one  of 
special  powers,  defined  or  necessarily  implied  li» 
the  terms  of  the  grant.  McCulloch  y.  Maryland,  4 
Wheat.  407;  2  Story.  Const.  8  1907;  Rhode  Island  v. 
Massachusetts,  12  Pet.  6ffr. 

Though  the  point  hss  been  lat)ored  with  ability 
by  a  late  jurist  of  eminence  in  Uiis  department  of 
legal  learning,  to  deduce  from  the  drcumstanoec 
attendant  upon  the  establishment  of  this  govern- 
ment, that  the  common  law  became  embodied  in  it» 
as  an  eflicient  principle  of  its  authority  and  action* 
(Du  Ponceau  on  Jurisd.  85-90),  yet  the  doctrine  has 
never  been  declared  or  sanctioned  by  our  courts. 

So  far  as  the  decisions  have  gone,  they  tend  to 
repudiate  the  principle  in  toto.  United  States  v. 
Hudson,  7  Cranch,  82;  United  States  v.  Coolidgo,  I 
Wheat.  4l5. 

There  is,  accordingly,  no  sure  foundation  for  the 
assumption  that  the  federal  government  possesses 
common-law  prerogatives  inherent  in  the  sover- 
eign, which  can  be  exercised  without  authority  of 
positive  law.     Martin  v.  Hunter.  1  Wheat.  304,  3S8. 

If  any  common-law  prerogative  in  relation  to  the  [6<M 
administration  of  justice  can  be  proved  to  exist  in 
the  sovereignty  of  the  United  States,  it  must,  upon 
the  same  principle,  be  endowed  with  ail  such  pre- 
rogatives,  and  can.  on  the  like  authority,  unless  in- 
hibited by  positive  law,  award  writs  of  mandamua, 
quo  toarranto^  ne  exeats  or  mandates  to  citixens 
abroad  to  return  home  on  pain  of  confiscation  of 
their  estates  (Comjm's  Dig.  Prerooatives^  D,  84,  86), 
or  this  writ  of  habeas  corpus,  they  being  all  com* 
mon-law  writs  eiusdem  generis. 

That  such  attributes  or  functions  of  sovereigntr 
cannot  be  inherent  in  the  United  States  govern- 
ment necessarily  results  from  the  character  of  the 
government  and  the  objects  ot  its  constitution. 

It  is  not  designed,  in  its  organization  or  aim,  to 
regulate  the  individual  or  municipal  relations  of 
the  citizen.  These  are  left  under  the  dominion  of 
the  state  government;  and  there  accordingly  exists 
no  relation  between  the  nation  and  the  individuals 
which  affords  foundation  for  these  prerogatives. 

The  social  or  personal  duties  or  liabilities  of  the 
citizens  come  within  the  control  of  the  general 
government  only  when  remitted  to  its  charge  by  a 
special  cession  of  authority,  and  then  solely  to  the 
end  that  such  regulations  as  are  of  a  federal  char- 
acter may  be  enforced,— as  in  relation  to  land  and 
naval  forces,  and  persons  in  the  employ  of  the 
United  States,  the  punishment  of  offenses,  etc,  etc* 
—but  in  other  respects  the  national  government 
does  not  supply  .the  law  governing  the  citizen  in 
his  domestic  or  individual  capacity.  These  particu- 
lars appertain  to  the  institutions  and  policy  of  the 
resi»ectlye  States. 

This  reasoning,  however,  may  not  be  supposed  to 
meet  fully  the  case  presented  by  the  petitioner ; 
for  although,  in  the  abstract,  there  may  be  no  pr&- 
rogative  authority  in  the  head  of  the  United  States 
government,  yet  the  argument  would  maintain 
tliat  Its  courts  of  justice,  as  organized,  may  pos- 
si«s  aU  the  powers  exercised  by.superior  courts  at 
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this  motion,  the  power  of  the  circuit  court 
to  award  the  writ  of  haheas  corpus  in  a  case 
like   this  has  been  very  fully  discussed   at 


the  bar.  But  this  question  is  not  before  us, 
unless  we  have  power  by  writ  of  error  to  re- 
examine the  judgment  given  by  the  circuit 


oommon  law,  aod  the  twuioR  and  actingr  upon 
writs  of  bub€»i3  corpus  ad  gubiMtndum  become 
thereby  a  branch  of  jurisdiction  necessarily  inci- 
dent to  tho  constitution  of  such  courts. 

lliis  hypotbeaia  ovorlooksthe  peculiar  founda- 
tfon  of  the  United  States  Judiciary,  and  the  allot- 
ment of  its  functions  in  respect  to  the  powers  of 
the  States. 
MK7]  The  fedoral  government  came  into  force  oo5rdl- 
nately  with,  or  as  the  concomitant  of.  state  ffov- 
ernroents  at  the  time  'existing*  and  in  the  full 
exercise  of  let^islative,  executive  and  judicial 
■overeiGTnty. 

These  sovereii^ntles  are  left  entirely  under  the 
action  of  the  general  government,  except  in  so 
far  only  as  the  powers  are  transferred  to  the  fed- 
eral bead,  by  the  Constitution,  or  are  by  that  pro- 
hibited to  the  States,  oi*,  in  some  few  instances,  are 
alloted  to  be  exercised  concurrently  by  the  two 
governments. 

The  United  States  judiciary  is  constituted  and 
put  In  action  in  the  several  States,  in  subordination 
to  this  fundamental  principle  of  the  Union,  and 
empowered  to  exercise  only  such  peculiar  and  spe- 
cial supremacy,  and  not  one  in  its  absolute  sense. 
To  render  this  connection  of  the  United  States 
judiciary  with  that  of  the  States  more  intimate  and 
entire,  and  to  take  away  all  implication  that  it  was 
a  paramount  power  acting  irrespective  of  state 
laws,  or  that  it  possessed  or  could  exercise  any  in- 
herent jurisdiction  countervailing  those  laws,  the 
Act  of  Congress  organizing  the  courts  establishes  it 
as  an  element  In  their  procedure  that  the  laws  of 
the  State  where  the  court  sits  shall  be  its  rule  of 
decision  in  common-law  cases. 

It  necessarily  results,  as  a  consequence  of  this 
special  character  of  the  United  States  judiciary, 
that  It  can  possess  no  powers  other  than  those  spe- 
oiflcally  conferred  by  the  Constitution  or  laws  of 
the  Union,  and  such  incidents  thereto  as  are  nec- 
essary to  the  proper  execution  of  its  juri^iction. 
All  other  judicial  powers  necessary  to  the  comple- 
ment of  supreme  authority  remain  with  and  are 
exercised  by  the  States. 

Tills  doctrine  is  sufficiently  indicated  lo  the  de- 
cision of  the  supreme  court  made  in  this  case  at 
the  last  term,  and  it  has  been  invariably  recognized 
from  the  earliest  adjudications  of  the  court.  Cbis- 
holm  V.  Georgia,  2  DalU  419,  4^  435;  Ex  parte  Boll- 
man,  4  Cranch,  75;  Ex  parte  Watkins,  8  Pet.  201; 
Kendall  v.  United  States,  12  Pet.  524. 

The  jurisdiction  of  the  United  States  courts  de- 
pends exclusively  on  the  Constitution  and  laws  of 
the  United  States,  and  they  can,  neither  in  crimi- 
nal nor  civil  case^,  resort  to  the  common  law  as  a 
iource  of  jurisdiction.    United  States  v.  Hudson, 
t  Cnmch,  82;  United  States  v.  Coolidge,  1  Wheat. 
|608J  ilfi;  Chisholm  v.  Georgia,  2  Dall.  432;  Ex  parU  Boll- 
"»n»  4  Cranch,  76;  Pawlet  v.  Clark.  9  Cranch,  883; 
-^ parte  Randolph,  2  Brock.  477;  Wheaton  v.  Pe- 
ters. 8  Pet  601,  668;  The  Steamboat  Orleans,  U  Pet. 
*'':  KendaU  v.  United  States,  12  Pet.  524. 
^  ^  now  argued  that  this  principle  is  limited  to 
*P®  Supreme  court;  but  that  in  respect  to  the  cir- 
-J'v  ^H)urts, they  have  a  common-law  jurisdiction 
™<^dent  to  their  constitution,  inasmuch  as  judicial 
^^.^>^ignty  resides  in  them,  rendering  the  range 
^j5^^ir  original  jurisdiction  co-extensive  with  the 
^  "^^cts  of  litigation  arising  under  the  Constitu- 
1^^  ^nd  laws  of  the  United  States,  and  because  all 
^jl'^'^ies  not  otherwise  provided  are,  in  the  exer- 
l^^^fthat  judicial  sovereignty,  to  be  in  conform- 

jlY^  the  common  law. 
jJ^'^bougb  the  speculations  of  our  most  eminent 
v^^ts  may  countenance  this  argument  (Du  Pon- 
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ceau,  85;  1  Kent,  Com.  341),  yet  it  has  not  received 
the  sanction  of  the  United  States  courts.  Chisholm 
V.  Georgia,  2  DalL  485;  Kendall  v.  United  States,  U 
Pet.  616, per  cur., and  626,  Taney,  Ch,  J.;  Exports 
Bollman,  4  Cranch,  87;  Ex  parte  Kandolph,  2  Brock. 
477,  Marshall,  Ch.  J.;  Lorman  y.  Clarke,  2  McLean* 
668. 

The  distinction  established  by  the  oases  is  clear 
and  practical,  and  embraces  all  United  States  court* 
alike,  and  is.  In  effect,  that  those  courts  derive  na 
jurisdiction  from  the  common  law,  but  that  ia 
those  cases  in  which  jurisdiction  is  appointed  by 
statute,  and  attaches,  the  remedies  in  these  courts 
are  to  be  according  to  the  principles  of  the  com- 
mon law.  Baines  v.  Schooner  James,  1  Baldw.  644, 
558:  Robinson  v.  Campbell,  8  Wheat  212, 223;  United 
States  V.  Hudson,  7  Cranch,  82;  Ex  parte  Kearney, 
7  Wheat.  88;  Anderson  v.  Dunn,  6  Wheat.  204;  Ex 
parte  Randolph,  2  Brook.  477. 

It  is  not,  accordingly,  conclusive  of  their  right 
to  take  cogrnizance  of  the  subject  matter,  to  show 
that  the  parties  connected  therewith  are  compe* 
tent  to  sue  or  be  sued  in  the  United  States  oourto, 
and  that  there  is  a  perfect  right  of  action  or  de- 
fense thereupon  supplied  such  parties  at  oommon 
law.  The  evidence  must  go  further,  and  prove 
that  the  particular  subject  matter  Is  one  over 
which  the  courts  are  by  Act  of  Congress  appointed 
to  act,  or  that  the  question  has  relation  to  the 
remedy  alone,  and  not  to  the  jurisdiction  of  the 
court.  United  States  v.  Bevans,  8  Wheat.  886, 889; 
McCulloch  V.  Maryland,  vbi  tup,  at  p.  407;  Rhode 
Island  V.  Massachusetts,  vbi  nip.  at  p.  721. 

The  authority  to  take  cognizance  of  the  deten- 
tion of  infants  by  private  persons,  not  held  under 
claim,  or  color,  or  warrant  of  law,  rests  solely  in  rung 
England  on  the  common  law.  It  is  one  of  the  emi-  L^^^ 
nent  prerogatives  of  the  crown,  which  implies  in 
the  monarch  the  guardianship  of  infants  para- 
mount to  that  of  their  natural  parents.  The  royal 
prerogative,  at  first  exercised  personally  ad  IfhU 
turn  by  the  King  (12  Pet.  630),  and  afterwards,  for  his 
relief,  by  special  officers,  as  the  Lord  High  Consta- 
ble, the  Lord  High  Admiral  and  the  Lord  Chan- 
cellor, in  process  of  time  devolved  upon  the  high 
courts  of  etjuity  and  law,  and  in  them  this  exalted 
one,  of  allowing  and  enforcing  the  writ  of  habeas 
corpus  ad  mbjiciendum,  became  vested  as  an  ele- 
mentary branch  of  their  jurisdiction.  In  the  per- 
formance, however,  of  this  high  function  in  respect 
to  the  detention  of  infants  by  parents,  etc.,  the 
court  or  judge  still  acts  with  submission  to  the 
original  principle,  out  of  which  it  sprang,  that  in- 
fants ought  to  be  left  where  found,  or  to  be  taken 
from  that  custody  and  transferred  to  some  other, 
at  the  discretion  of  the  prerogative  guardian,  and 
according  to  its  opinion  of  their  best  interest  and 
safety. 

The  reference  already  made  to  the  origin  and  ob- 
ject of  our  federal  union  demonstrates  that  no 
prerogative  of  this  character  could  be  exercised  as 
an  incident  to  its  qualified  and  peculiar  sover- 
eignty; and  I  think  it  equally  dear  that  the  inher- 
ent authority  of  no  branch  of  the  judiciary  can 
transcend  that  of  the  government  in  this  behalf, 
and  that  it  has  no  capacity  to  issue  this  writ,  or  act 
upon  it,  except  under  appointment  by  positive 
law.    Ex  paite  Bollman,  4  Cranch,  75, 08. 

It  remains  then  only  to  consider  whether  such 
jurisdiction  is  conferred  upon  the  circuit  courts  by 
statute;  for,  even  if  the  language  of  the  Constitu- 
tion might  import  such  authority  to  be  within  the 
competency  of  the  judiciary,  it  is  authoritatively 
establtshed  that  the  circuit  courts,  at  least,  cannot 
exercise  jurisdiction  as  to  individual  righ  ts,because 
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court,  and  to  affirm  or  reverse  it,  as  we  may 
find  it  to  be  correct  or  otherwise."  He  then 
proceeds  to  say  that  the  appellate  Jurisdic- 


tion of  the  supreme  court  is  governed  by  the 
amount  or  value  in  controversy,  and  adds : 
"In  the  case   before   us,  the   controversy    ii 


authorized  by  the  Constitution,  unless  Congress 
baa  specifically  asslfirned  it  to  them.  They  poasess 
no  Jurisdiction  other  than  that  which  both  the 
Constitution  and  Acts  of  Congress  concur  in  con- 
ferring upon  them.  Turner  v.  Bank  of  North 
America,  4  DalL  8,  10;  United  States  Bank  v.  De- 
vaoz,  6  Cranoh,  61;  Livingston  v.  Van  Ingen,  1 
Paine,  46;  Hodgson  v.  Bowerbank,  5  Cranch,  303; 
Kendall  v.  United  States,  ubi  tup,;  Ex  parte  Boll- 
man,  utfi  tup.  at  p.  98;  McClung  v.  Silliman,  6  Wheat. 
608. 

The  9th  section  of  the  first  article  of  the  Consti- 
S101  tution,  paragraph  2,  declaring  that  *%\ie  privilege 
-*  of  the  writ  of  habeas  corpus  shall  not  be  suspended 
unlen  when  in  cases  of  rebellion  or  invasion  the 
public  safety  may  require  it,**  does  not  purport  to 
convey  power  or  Jurisdiction  to  the  Judiciary.  It 
Is  in  restraint  of  executive  and  legislative  powers, 
and  no  further  affects  the  Judiciary  than  to  im- 
pose on  them  the  necessity,  if  the  privilege  of  ha- 
beas corpus  is  suspended  by  any  authority,  to  de- 
cide whether  the  exigency  demanded  by  the  Con- 
stitution exists  to  sanction  the  act. 

So,  although  the  2d  section  of  the  8d  article  flrives 
the  United  States  Judiciary  Jurisdiction  over  all 
cases  in  law  and  equity  between  our  own  citizens 
and  the  citizens  or  subjects  of  foreign  states,  yet, 
as  already  shown,  the  circuit  court  cannot,  under 
that  provision,  act  on  one  of  the  subjects  without 
antexpress  authorization  by  statute.  McClung  y. 
SiUiman,  vbi  tup. 

In  our  government  the  Judiciary  power  acts  only 
to  give  effect  to  the  voice  of  the  Legislature.  Os- 
bom  V.  United  States  Bank,  9  Wheat.  788,  868. 

The^material  question  in  the  case  must,  accord- 
ingly, be,  whether  Congress  has  given  to  the  cir- 
cuit courts  the  special  Jurisdiction  appealed  to  by 
the  petitioner. 

Judge  Story  holds  that  the  courts  of  the  United 
States  are  vested  with  full  authority  to  issue  the 
great  writ  of  habeas  corpus  in  cases  properly  with- 
in the  Jurisdiction  of  the  national  government.  8 
eJtory,  Const.  8 1841. 

The  general  doctrine  the  commentator  is  discuss- 
ing, and  the  authorities  supporting  it,  have  rela^ 
tlon  to  the  law  as  it  exists  in  Bngland  and  in  the 
respective  States  of  the  Union.  The  only  case  re- 
ferred to  as  giving  application  of  the  general  doc- 
trine to  the  United  States  courts  is  that  of  Ex  parte 
Bollman  and  Ex  parte  Swartwout,  4  Crancb,  75. 

That  was  a  case  of  imprisonment  on  a  criminal 
charge,  under  and  by  color  of  the  authority  of  the 
United  States,  the  prisoners  having  been  commit- 
ted 1^  the  Circuit  Court  of  the  District  of  Colum- 
bia, on  a  charge  of  treason  against  the  United 
States;  and  the  supreme  court  held  that,  though  it 
could  not  take  cognizance  of  the  matter  under  any 
common-law  Jurisdiction,  yet  the  Act  of  Congress 
of  September  24, 1789,  had  conferred  the  Jurisdic- 
tion, and  they  proceeded,  by  virtue  of  the  Statute, 
to  exercise  it  In  the  case. 

Tlie  court  nowhere  advert  to  an  implied  power 

tn  the  circuit  courts  broader  than  that  vested  in 

A111  ^^  supreme  couri.  which  would  empower  a  dr- 

J  cult  court  to  grant  the  writ  upon  the  fo    ingof  a 

general  Jurisdiction  In  respect  to  the  parr  ^s  to  be 

affected  by  it. 

The  positions  adopted  as  the  basis  of  the  decis- 
ion would  seem  to  look  to  an  entirely  opposite 
conclusion.  Chief  Juttice  Marshall  says:  "Courts 
which  originate  in  the  common  law  possess  a  Juris- 
diction which  must  be  regulated  by  the  common 
law,  unto  some  statute  shall  change  their  estab- 
lUshed  principles;  but  courts  which  are  created  by 
written  law,  and  whose  Jurisdiction  is  defined  by 


written  law,  cannot  transcend  that  Jurisdiction. 
.  .  .  It  extends"  (in  the  case  of  United  States 
courts)  **only  to  the  power  of  taking  cognizance  of 
any  question  between  individuals,  or  between  the 
government  and  individuals.  To  enable  the  court 
to  decide  on  such  question,  the  power  to  determina 
it  must  be  flriven  by  written  law.** 

This  language  of  the  chief  Justice  is  explicit 
against  the  theory  that  the  United  States  courts 
have  necessarily  cognizance  of  all  subjects  of  htU 
gation  arising  between  parties  over  whom  they 
have  Jurisdiction. 

So  in  respect  to  another  prerogative  writ,  that  of 
mandamus,  the  supreme  court,  in  disavowing  in 
itself  the  power  to  issue  it  in  the  common-law 
sense,  holds,  in  terms  not  less  definite  and  decisiv-e, 
that  the  circuit  courts  cannot  award  it  but  by  vir- 
tue of  express  authority  from  statute  (Kendall  ▼• 
United  States,  12  Pet.  524):  and  this  conclusion  baa 
no  exclusive  connection  with  the  particular  writ  of 
mandamus,  but  flows  from  the  doctrine  definitely 
announced  by  the  court,  that  the  United  Statea 
Judiciary  has  no  authority  to  award  prerogative 
writs  of  any  character  further  than  the  power  la 
specifically  given  by  statute. 

The  relator  refers  to  the  argrument  of  counsel.  In 
the  Case  of  Boll  roan  and  Swartwout,  as  demon- 
strating that  the  14th  section  of  the  Act  of  Congress 
of  September  24, 1780,  imparts  to  the  United  Statea 
courts  authority  as  ample  as  exists  in  the  supreme 
courts  of  Judicature  at  common  law,  in  the  appll- 
cation  and  enforcement  of  the  writ  of  habeas  cor- 
pus. 

No  Judicial  decision  (unless  It  be  that  of  United 
States  V.  Green,  8  Mason,  482)  is  found  which  sano- 
tions  that  exposition  of  the  Statute;  and  it  accord- 
ingly becomes  necessary  to  examine  with  attention 
the  foundation  of  the  construction  contended  for. 

The  terms  of  the  Statute  are  **that  all  the  before* 
mentioned  courts  of  the  United  States  shall  have  1612 
power  to  issue  writs  of  telre  faciae^  habeas  oorw 
pus,  and  all  other  writs  cot  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  Jurisdictions,  and  agreeable 
to  the  principles  and  usages  of  law.  And  that 
either  of  the  Justices  of  the  supreme  court,  as 
well  as  Judges  of  the  district  courts,  shall  hare 
power  to  grant  writs  of  hat>eas  corpus  for  the  pur* 
pose  of  an  inquiry  into  the  cause  of  commitment: 
Provided^  That  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  gaol,  unless  when  they 
are  in  custody,  under  or  by  color  of  the  authoritj 
of  the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  necessary-  to 
be  brought  into  court  to  testify.** 

The  scope  and  purport  of  this  enactment  were 
very  carefully  considered  by  the  supreme  court. 
Ex  parte  BoUnuin,  4  Cranch,  7S;  Jfir  parte  Watkina, 
8  Pet.  201.  The  courts  being  authorized  to  Issue 
the  writ  *^or  the  purpose  of  an  inquiry  into  the 
cause  of  commitment,**  the  supreme  court  re- 
garded the  provisions  of  the  Act  as  incorporating 
in  a  considerable  degree  the  English  law  on  the 
subject,  and  that  the  Statute  of  81  Charles  II.  had 
defined  the  cases  in  England  in  which  relief  could 
be  had,  under  the  writ,  by  persons  detained  in  oue> 
tody,  and  was  an  enforcement  of  the  common  law 
in  that  respect. 

The  argument  of  the  court  tends  clearly  to  the 
conclusion  that  our  Act  was  to  be  construed  as  ap- 
plicable to  the  cases  embraced  within  the  English 
Hat)eas  Corpus  Act,  and  as  framed  in  refurenoe  to 
the  law  established  by  that  Statute. 

If  the  term  '^commitment**  in  our  Act  Is  need  la 
its  common  acceptation.  It  would  have  reference 
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between  tlie  father  and  mother  of  an  infant 
daughter.  They  are  living  separate  from 
each  other,  and  each  claiming  the  right  to 


the  custody,  care  and  society  of  their  child. 
This  is  the  matter  in  dispute ;  and  it  is  evi- 
dently utterly  incapable  of  bein^  reduced  to 


to  the  forcible  oonflnement  of  a  person  under  color 
of  legal  protest  or  authority.  In  its  common-law 
sense.  It  imports  an  imprisonment  under  a  warrant 
or  order  on  a  criminal  charge  and  no  other  (4  BU 
Com.  296;  2  Hawk.  chap.  16.  M 1, 2, 3,  13. 14, 15).  and 
under  the  Statute,  all  the  Judges  of  England  decided 
that  the  Act  of  Charles  did  not  extend  to  any  cases 
of  imprisonment,  detainer  or  restraint  whatsoever, 
except  cases  of  commitment  for  criminal  or  sup- 
posed criminal  matters.    8  Bac.  Abr.  438.  naU. 

As  our  Statute  uses  the  term  **commitment,**  and 
drops  the  limitation  of  it  in  the  English  Act  *f  or 
any  criminal  or  supposed  criminal  matter,"  it  may 
be  reasonable,  in  favor  of  liberty,  to  understand  it 
613]  ^u  i ts  broadest  signification.  A  court  of  deserved- 
ly bifrh  character  decided  that,  under  our  Statute, 
a  writ  of  habeas  corpus  lies  to  inquire  into  the  canse 
of  oommitmeot,  though  made  on  civil  process.  Ez 
parte  Randolph,  2  Brock.  447,  476;  see  also  Bank  of 
United  Stateo  v.  Jeokios,  18  Johns.  303,  309.  But 
it  is  to  be  borne  in  mind  that  the  supreme  court 
hesitated  as  to  the  soundness  of  this  interpretation 
of  the  Statute;  for,  in  Ex  parte  Wilson,  Chief  Jus- 
ice  Marshall,  after  consultation  with  the  judges 
on  a  motion  for  a  habeas  corpus,  stated  that  the 
court  was  not  satisfied  that  a  liabeas  corpus  is  the 
proper  remedy  in  a  case  of  arrest  under  civil  proc- 
ess (6  Cranch,  62),  and  the  writ  was  denied:  and  to 
the  same  effect  was  the  decision  of  the  Supreme 
Court  of  New  York.    Cable  v.  Cooper,  15  J  ohns.  152. 

If  the  more  extended  interpretation  of  the  term 
be  adopted,  and  cases  of  commitment  for  civil  or 
criminal  matters  may  be  brought  under  review  by 
baljeas  corpus,  yet  in  view  of  the  qualified  charac- 
ter of  the  federal  government,  and  the  special  Ju- 
risdiction of  its  Judiciary,  the  more  reasonable 
inference  would  be  that  Congress  intended  the 
protection  of  this  writ  should  be  interposed  by  its 
courts  only  in  cases  of  imprisonment  under  color 
or  claim  of  the  authority  of  the  United  States. 

fiawle,  an  eminent  commentator  on  the  Consti- 
tution, says  that  the  writ  of  habeas  corpus  is  re- 
strained to  imprisonment  under  the  authority  of 
the  United  States.    Rawle  on  Const.  116, 2d  ed.  117. 

Every  adjudicated  case  in  the  United  States 
courts,  with  one  exception,  has  been  under  writs 
sued  out  for  relief  against  an  actual  arrest  of  a 
party  under  process,  or  his  confinement  by  claim 
of  authority  of  the  United  States.  United  States  v. 
Hamilton,  8  DaU.  17;  United  States  v.  Johns,  4  Dall. 
412;  Ex  parte  Burfnrd,  8  Cranch,  448;  Ex  parte 
Bollman,  4  Cranch,  76;  Ex  parte  Kearney,  7  Wheat. 
88;  Ex  parte  Watkins,  3  Pet.  198,  SUl;  Ex  parte  Mil- 
bum,  9  Pet.  704:  United  States  v.  Bainbridge,  1  Ma- 
son. 71;  Ex  patte  Carbrera,  1  Wash.  C.  C.  232;  Ex 
parte  Randolph,  2  Brock.  471,  in  which  a  doubt  is 
made  whether  the  writ  may  not  apply  in  case  of 
Imprisonment  on  civil  process. 

Judge  Washington,  on  habeas  corpus,  adjudged 
the  matter  not  within  the  cognizance  of  the  circuit 
court,  because  the  prisoner  was  not  in  custody  by 
authority  of  the  United  States,  and  was  not  com- 
mitted for  trial  before  any  of  its  courts.  Ex  parte 
Gsbrera,  1  Wash,  a  C.  237. 
.-  ^,  The  proviso  to  the  14th  section,  above  redted, 
^l^J  looks  to  such  limitations  of  the  writ  It  is  palpable 
that  Congress  did  not  intend  that  an  inquiry  into 
the  cause  of  commitment  of  a  person  detained 
should  authorize  the  United  States  courts  to  inter- 
fere with  his  custody,  unless  the  subject  matter 
upon  which  he  was  confined  was  to  be  acted  on 
and  decided  by  the  United  States  tribunals. 

This  policy  of  the  Statute  is  emphatically  indi- 
cated by  the  Act  of  March  2, 1883,  chap.  67,  i  7,  in 
which  specwl  iK>wen  are  conferred  on  the  United 
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States  courts  to  Uberate  by  hat)eas  corpus  even  per- 
sons confined  under  authority  of  state  law,  for  any 
act  done  or  omitted  to  be  done  in  pursuance  of  a 
law  of  the  United  States,  or  in  pursuance  of  any  or* 
der,  process  or  decree  of  any  Judge  or  court  thereof. 
Both  clauses  denote  that  it  was  the  violation  of  a 
law  of  the  United  States  or  its  Just  authority,  in 
the  imprisonment  of  the  citizen,  that  was  intended 
by  Congress  to  be  inquired  into  and  remedied  by 
habeas  corpus  before  the  courts  ^of  the  United 
States. 

My  opinion  upon  this  review  of  this  subject  i8t 
that  there  is  no  foundation  for  the  claim  that  there 
is  vested  in  the  United  States  government  a  com- 
mon-law prerogative,  or  that  the  circuit  court  can, 
upon  the  footing  of  common-law  prerogative,  by 
writ  of  habeas  corpus,  assuifle  and  exercise  this 
function  of  parent  patriae  in 'relation  to  infant 
children  held  in  detention  by  private  individuala, 
not  acting  under  color  of  authority  from  the  lawi 
of  the  United  States. 

And  it  also  seems  equally  clear  to  me  that  the  au- 
thority given  by  the  14th  section  of  the  Judiciary 
Act, to  issue  writs  of  habeas  corpus  '^or  the  purpose 
of  an  inquiry  into  the  cause  of  commitment,**  neo- 
essarily  restricts  the  Jurisdiction  of  the  courts  to 
commitments  under  process  of  authority  of  the 
United  States. 

I  should,  upon  the  conclusions  against  the  com- 
petency of  the  court  to  take  cognizance  of  the 
matter,  feel  constrained  to  deny  the  petition,  but 
for  the  decision  of  the  Circuit  Court  in  the  First 
Circuit,  in  an  analogous  case,  where  the  relief  now 
prayed  for  was  granted.  United  States  v.  Green,  8 
Mason.  482. 

The  Jurisdiction  of  the  court  was  not  brought  in 
question,  and  was  undoubtedly  conceded  by  the 
parties,  but  the  acquiescence  in  a  legal  proposition 
so  important,  by  a  Judge  of  the  exact  and  varied 
learning  of  Judge  Story,  and  one  whose  Judicial 
habit  is  so  cautious  and  investigating.  Is  an  impos- 
ing authority  in  its  support.  r  a  i  fc 

A  citizen  of  New  York  sued  out  a  habeas  corpus  l^^^ 
against  a  citizen  of  Bhode  Island,  the  grandfather 
of  his  infant  child,  to  recover  possession  of  the 
child,  which  was  retained  and  defended  against  the 
demand  of  the  father.  The  court  took  cognizance 
of  the  subject  matter,  and,  after  fuU  hearing,  de- 
cided the  question  of  rightful  custody  upon  its 
merits  in  favor  of  the  father.  It  was  supposed  that 
the  circuit  court  possessed  such  authority  under 
the  provisions  of  the  Uth  and  14th  sections  of  the 
Judiciary  Act. 

The  11th  section  flrives  cirooit  conrts  original 
cognizance,  concurrent  with  the  courts  of  the  sev- 
eral States,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  etc.,  etc,  when  one  party  is 
a  citizen  of  the  State  where  the  suit  is  brought  and 
the  other  an  alien,  etc,  etc  8  Bioren^s  Laws  U.  8b 
60, 61;  1  Stat.  78. 

It  is  well  settled  that  Congress  has  not,  in  this 
section,  exhausted  the  powers  vested  in  them  by  the 
2d  section  of  the  3d  article  of  the  Constitution,  and 
imparted  to  the  circuit  courts  cognizance  of  ail 
cases  at  common  law  which  might  be  within  the 
control  of  the  legislative  power.  Turner  v.  Bank 
of  North  America,  4  Dall.  U;  Bank  of  United 
States  V.  Bevaux,  6  Cranch,  6L 

The  supreme  court  say  there  is  manifestly  some 
limitation  to  the  authority  of  the  circuit  courts  in 
respect  to  the  cases  therein  brought  within  the 
purview  of  their  Jurisdiction,  and  that  those  courts 
have  not  Jurisdiction,  under  the  Uth  section,  of  aU 
suits  or  cases  of  a  civil  nature  at  oommon  law. 
Kendall  v.  United  States.  U  Pet  816^ 
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any  standard  of  pecuniaiy  value,  as  it  rises 
superior  to  money  considerations."  Barry 
▼;  M&rcein,  46  U.  S.  5  How.  103,  119,  120 
[12:   70.  77]. 


So  far  as  the  question  whether  the  custody 
of  a  child  can  be  brought  into  litigation  in 
a  circuit  court  of  the  Unit^  States,  even 
where  the  citizenship  of  the  opposing  parties 


Two  partioalars  must  oonoor  as  the  foundation 
of  a  suit  in  a  circuit  court— that  the  litigant  par- 
ties be  competent  to  sue  and  be  sued,  and  that  the 
subject  matter  be  one  over  which  the  coart  baa 
ooflmizance.  Voorhees  v.  United  States  Bank,  10 
Pet  448, 474. 

A  prooedare  by  habeas  corpus  can  In  no  legal 
sense  be  regarded  as  a  suit  or  controreray  between 
private  parties.  It  is  an  inquisition  by  the  govern- 
ment,  at  the  suggestion  and  instance  of  an  individ- 
ual, most  probably,  but  still  in  the  name  and  ca- 
pacity of  the  Boyereign,  to  ascertain  whether  the 
Infant  in  this  case  is  wrongfully  detained,  and  in  a 
way  conducive  to  its  prejudice. 

Neither  In  England  nor  the  States  in  this  country 
does  the  court  regard  this  as  a  suit  in  which  the 
right  of  guardianship  is  to  be  discussed  or  decided. 
Bex  V.  Smith,  2  Str.  082;  People  v.  Meroeln,  8 
Paige,  47;  Be  WoUstonecraft,  4  Johns.  Ch.  80; 
A 1  ai  ^^  McBo wie,  8 Johns.  828, 832. 
^'^^•1  Jud0i0  Story,  in  the  case  dted,  manifestly  took 
the  same  view  of  the  subject.   8  Mason,  482,  uM.  tup. 

There  would,  moreover,  be  a  technioil  objection 
to  this  proceeding,  if  a  suit,  which  the  court  might 
not  be  permitted  to  overlook. 

Neither  in  this  country  nor  In  IBngland  can  an 
action  be  prosecuted  by  an  individual  in  the  name 
of  the  government,  without  express  authority  of 
the  court,  or  the  officer  appointed  by  law  to  repre- 
sent the  public.  And  no  distinction  is  made  be- 
tween actions  popular  in  their  nature  and  those  in 
which  the  private  suitor  is  solely  the  party  in  in- 
terest. 

The  authority  of  the  circuit  court  to  take  cog- 
nizance of  the  case  must  probably,  then,  be  de- 
duced from  the  provisions  of  the  14th  section,  in 
conjunction  with  those  of  the  11th;  and  the  first 
clause  or  branch  of  the  14th  section  must  be  ac- 
cepted as  flriving  the  courts  of  the  United  States 
power  to  issue  the  writ  of  habeas  corpus,  without 
the  restriction  of  the  subsequent  clause,  to  **  the 
purpose  of  an  inquiry  into  the  cause  of  commit- 
ment.** Ad<1  the  11th  section  must  be  regarded  as 
supplying  the  parties  in  whose  behalf  such  general 
power  may  be  exercised. 

The  argument  was  pressed  with  great  earnestness 
before  the  supreme  court  in  Bollman  and  Swart- 
wout*s  Case,  that  the  first  clause  of  this  section  was 
to  be  interpreted  as  a  positive  and  absolute  grant 
of  power  (4  Crancb,  9SSi\  but  the  court  does  not  seem 
to  have  yielded  to  that  construction,  for  In  refer- 
ence to  that  point  they  say  that  *^he  true  sense  of 
the  words  is  to  be  determined  by  the  nature  of  the 
provision  and  by  the  context.**  4  Cranch,  94.  And 
they  evidently  regard  the  whole  section  as  having 
relation  to  one  and  the  same  matter. 

The  principles  established  by  the  supreme  court 
and  brought  in  review  in  that  case  would  seem  to 
militate  BO  strongly  against  the  doctrine  involve^l 
In  the  case  of  United  Statee  y.  Green  as  to  prevent 
this  court  adopting  the  latter  as  its  guide  in  deter- 
mining this  point;  but  without  asserting  that  such 
diversity  eidsts  in  the  judgments  of  the  supreme 
and  circuit  courts,  and  admitting  that  the  decision 
In  8  Mason  stands  unimpaired  as  an  authority,  I 
proceed  to  consider  the  remaining  general  inquiry, 
whether  by  the  law  of  the  land  the  petitioner  is 
entitled  to  the  relief  asked  for. 

What,  then,  is  the  law  which  this  court  adminis- 
ters?  For  that  will  be  the  law  of  the  land  in  re- 
spect to  these  parties  and  the  subject  matter  of  this 
6171  P^ition. 

^     The  aiyument  assumes  it  to  be  the  common  law 
of  En^lmnd  MM  dedared  and  enforced  by  her  courts, 


and  that  the  most  recent  adjudications  in  those  tri- 
bunals is  the  highest  and  most  important  evidence 
of  what  the  law  is,  and  must  supply  the  rule  of 
decision  to  the  United  States  courts.  This  view  of 
the  subject  disregards  the  special  organization  of 
the  United  States  circuit  courts  and  the  limited 
purposes  they  were  designed  to  subserve. 

They  are  distributed  amongst  the  States  to  exer- 
cise that  special  jurisdiction  bestowed  upon  the 
federal  government,  or  shared  with  it  by  the  state 
sovereignties,  and  not  to  carry  with  them  an  in- 
herent power  to  resort  to  or  employ  any  other  law, 
than  that  flri  ven  them  by  express  and  written  grant. 
Chisholm  v.  Georgia,  2  I>all.4S2, 485;  Ex  parte  Bar- 
ry, 2  How.  86.  Although  the  people  brought  with 
them,  on  their  emigrration  to  this  country,  the 
essential  principles  of  the  common  law,  and  embod- 
ied them  in  their  institutions,  yet  thi9  was  not  done 
by  them  in  a  national  capacity  (at  the  time  no 
such  character  or  capacity  was  contemplated),  but 
as  distinct  communities  independent  of  each  other. 
Chisholm  V.  Georgia,  2  Dall.  410,  485;  Bains  v. 
Schooner  James,  1  Baldw.  544, 667. 

Nor  has  the  common  law  been  adopted  by  the 
United  States  as  a  system  applicable  to  the  States 
generally  and  to  be  administered  as  such  In  the 
national  courts.  Kendall  v.  United  States,  12  Pet. 
621. 

This  has  been  done  specifically  by  Act  of  Congresi 
in  relation  to  the  District  of  Columbia  (Kendall  v. 
United  States,  12  Pet.  821);  but  in  respect  to  the 
States  the  common  law  is  regarded  in  force  only  as 
adopted  or  modified  by  the  Oonstitution,  statutes 
or  usages  of  the  States  respectively  It  came  to 
them  and  was  appropriated  by  them,  and  became 
an  integral  portion  of  the  laws  of  the  particular 
States,  before  theUnited  States  government  bad  ex- 
istence. 1  Story, Com. Const,  chap.16, 17;  1  Kent,  Com. 
471,  and  notes;  Pawlet  v.  Clark,  9  Cranch,  288,  838, 
Southwick  V.  Postmaster-General,  2  Pet.  44A. 

In  bringing  this  new  government  into  action 
amidst  sovereignties  already  organized  and  estab- 
lished, it  would  be  a  cardinal  object  to  have  the 
limited  share  of  judicial  authority  possessed  by  the 
national  judiciary  administered,  as  far  as  practica- 
ble, in  consonance  with  the  laws  anduaages  of  the 
State  where  the  court  was  placed. 

Political  considerations  of  the  hic^est  momeBt 
would  exact  this.  The  disquietude  and  jealousy  in 
relation  to  this  new  power  would  be  aggravated  [ 
tenfold  if,  in  addition  to  its  authority  under  ap- 
pointment of  positive  law,  it  could,  by  its  inherent 
jurisdiction,  supplant  local  customs  and  usages, 
and  substitute  in  their  place  the  common  law  of 
England  in  its  primitive  plentitude  and  vigor. 

There  was  a  deep-rooted  attachment  in  the  States 
to  their  own  laws  and  customs,  whilst  every  influ- 
ence acting  on  the  public  mind  at  that  day  would 
tend  to  induce  alarm  and  distrust  of  English  law, 
except  only  in  so  far  as  it  had  already  been  modified 
and  adopted  by  express  authority  of  the  States. 

All  the  early  legislation  of  Congress  manifests 
the  purpose  to  affiliate  the  new  sj'Stem  with  that  of 
the  State,  and  especially,  in  the  jurisprudence  as 
between  individuals,  to  have  the  writs  of  the  one 
government  or  the  other  organs  of  the  same  law, 
and  controlled  by  a  common  rule  of  decision. 

This  principle  was  varied  only  when  the  Consti- 
tution of  the  United  States,  treaties  or  Acts  of  Con- 
gress provided  a  specific  law  for  the  case. 

Accordingly,  when  Congress  assigned  to  the  diw 
cult  courts  sitting  within  the  States  ^'origina. 
oognisance,  concurrent  with  the  courts  of  the  sev- 
eral States,  of  all  suits  of  a  civil  nature,  at  conunoii 
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is  such  as  ordinarily  confers  Jurisdiction  on 
that  court,  the  matter  was  left  undecided  in 
the  case  of  Barry  v.  Mereein.  Obviously, 
Although  the  statutes  of  the   United  States 


have  since  enlarged  the  lurisdiction  of  the 
circuit  courts  by  declaring  that  they  shall 
have  original  cognizance,  concurrent  with 
the  courts  of  the  several  States,  of  all  civil 


law.**  it  wofl  careful  to  direct  **that  the  laws  of  the 
Mvcral  States,  except  where  the  ConstitutiOD* 
treaties  or  statutes  of  the  United  States  shall  oth- 
erwise require  or  provide,  shall  be  reirarded  as 
rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  where  they 
apply.**    Act  September  24, 1780,  H 11  and  84,1  Stat. 

78.  see. 

The  supreme  court  has  recently  decided  that  the 
decisions  of  the  state  courts  are  not  lawsot  the 
State,  within  the  purview  of  this  section  of  the  Act 
of  ConfrresB,  in  questions  of  a  commercial  charac- 
ter, and  that  such  questions  are  to  be  determined 
^ooording  to  general  principles  of  mercantile  law, 
reoo^niaed  by  American  and  English  authorities. 
Shrift  V.  Tsrson,  16  Pet.  1.    The  argument  upon 
w-hich  the  decision  is  founded  insists  that  only  the 
-•tatutes  of  the  State,  or  long  established  local  cus- 
Coms  having  the  force  uf  laws,  are  embraced  within 
'Uie  language  of  the  dauae,  and  that  the  court  has 
always  understood  the  section  to  apply  solely  to 
'•tate  laws,  strictly   local— positive  statutes— and 
^tielr  construction  by  the  state  tribunals,  and  to 
T^hts  and  titles  to  things  having  a  permanent  lo- 
•^smlity.  Immovable  and   intraterrltorial  in   their 
Lture  or  character. 

This  exposition  by  the  supreme  court,  so  far  as 
coTers  this  question,  is  the  law  of  the  land,  to 
^lie  same  extent  and  'Vfith  equal  force  with  the 
Statute  itself;  and  although  a  state  statute,  which 
'^bould  declare  the  laws  of  the  United  States  a  rule 
of  decision  in  commercial  questions,  would  scarcely 
l^e  understood  to  exclude  this  decision  ss  apper- 
'CAinlDg  to  that  character,  yet,  under  the  authority 
'^f  that  adjudication,  this  court  is  bound  to  regard 
-^mly  certain  classes  of  decisions  made  by  the  state 
tribunals  as  laws  of  the  State  within  contemplation 
of  the  Judiciary  Act,  whatever  may  be  their  au- 
"C^ority  within  the  State  itself. 

But  it  would  seem,  from  the  opinion  of  the  su- 

Tnreme  court,  that  long-established  local  customs, 

Slaving  the  form  of  laws,  come  within  the  terms  of 

^Chc  section  and  must  be  followed  by  the  United 

^States  oourts  as  rules  of  decision,  and  that  the  de- 

-^slsions  of  the  state  courts  are  evidence  of  what  the 

laws  of  the  State  are. 

The  court  in  the  same  opinion  declares  that  the 
'decisions  of  the  state  courts  upon  even  commercial 
-questions  are  entitled  to  and  will  receive  the  most 
-^ielibenite  attention  and  respect  of  the  supreme 
mrt,  though  they  do  not  supply  positive  rules  or 
mdusive   authority.     Swift    v.  Tyson,  16  Pet. 


^9. 

This  decision  confirms  the  general  doctrine,  be- 

'^ore  stated,  that  the  circuit  court  is  bound  to  ad- 

silnlsterthe  laws  of  the  State.    It  perhaps  renders 

'iUideflnite  and  ambiguous  to  some  degree  the  meth- 

^^)d8  by  which  the  United  Stall's  court  is  to  ascertain 

^md  determine  what  that  law  is;  whether  if  it  is  not 

found  on  the  statute  book,  it  is  to  be  authenticated 

Ijy  the  dicta  and  decisions  of  English  Jurists,  or  by 

the  adjudications  of  the  local  Judicatories. 

The  proposition  on  which  the  petition  rests  is, 
that  a  subject  of  the  Queen  of  Great  Britain,  resi- 
-deot  in  Nova  Scotia,  is  entitled,  as  father  of  a  fe- 
male child  under  the  age  of  seven  years,  bom 
within  this  State,  to  have  that  child  taken,  by  writ 
of  habeas  corpus,  from  the  keeping  of  its  mother, 
and  transferred  by  the  Judgment  of  this  court  to 
his  custody,  the  mother  beiog  a  native  and  resident 
ef  this  State,  but  residing  in  the  family  of  her  pa- 
rents, separate  from  her  husband,  and  witliout  his 
consent,  and  refusing  to  cohabit  with  him. 
Do  the  laws  of  the  State  of  N'^w  York  give  him 
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that  right,  and.  If  they  do,  oan  they  be  enforced  la 
this  court? 

The  United  States  oourts  cannot  take  oognlaanoe 
of  matters  of  right  created  or  conferred  by  local  [^ 
statutes.  It  is  to  be  presupposed  that  a  case  at 
common  law  exists,  of  which  the  United  States 
court  acquires  Jurisdiction  under  an  Act  of  Oan^ 
gress.  and  the  determination  of  that  right  is  then 
to  be  made  in  conformity  with  the  state  law. 

It  is  accordingly  unnecessary  to  consider  tlw 
question  which  has  been  raised  in  the  state  courts, 
whether,  under  the  Revised  Statutes  (2  Bev.  Stat^ 
N.  Y.  (1st  ed.)  477,  i  88),  there  exists  in  this  State  any 
common-law  right  or  remedy  by  habeas  corpus, 
because  if  the  11th  and  Uth  sections  of  the  Judi- 
ciary Act  bring  the  case  within  the  Jurisdiction  of 
this  court,  it  must  proceed  to  adjudicate  on  it  con- 
formably to  the  general  principles  of  the  common 
hiw  of  England  \Ex  parte  Watklns,  8 Pet  801),  unless 
that  rule  is  varied  by  the  local  laws. 

Nor  need  the  point  be  discussed,  whether,  if  ao 
infant  is  brought  before  this  court  on  habeas  ooiw 
pus,  on  the  application  of  its  father  or  guardJan, 
the  court  can  act  on  the  matter  ss  if  the  writ  wert 
presented  at  the  instance  of  the  mother,  and  ao* 
cordingly  regard  the  provisions  in  the  Revised 
Statutes  as  the  rule  of  decision  for  governing  the 
case.   2  Rev.  Stat.  N.  Y.  (1st  ed.)  82.  H 1, 2. 

The  question  now  is,  whether  the  petitioner  oaa 
demand  as  his  legal  right  the  writ  prayed  for,  on 
the  facts  stated  in  his  petition. 

The  present  posture  of  the  case  does  not  raise  the 
point  whether  the  individual  cause  of  action  has 
been  adjudicated  and  settled  by  the  state  courts, 
so  as  to  bar  the  party  from  again  prosecuting 
it;  but  the  proposition  to  be  determined  is  one 
general  in  its  nature,  whether  the  facts  stated  la 
this  petition  entitle  any  party,  as  matter  of  right, 
to  relief  by  a  habeas  corpus. 

This  subject  has  undergone  a  most  searching  dis- 
cussion before  various  t  ribunals  of  the  State.  Two 
of  the  local  Judges  and  the  chancellor,  on  these 
facts,  allowed  a  writ,  but  refused  to  award  the  cus- 
tody of  the  child  to  the  father.  People  v.'Meroein« 
8  Paige,  47. 

The  supreme  court,  on  full  discussion,  adopted  a 
different  conclusion,  and,  by  two  solemn  decisions, 
adjudged  that  the  father,  under  such  a  state  of 
facts,  was  by  law  entitled  to  the  custody  of  the  in- 
fant chUd.  26  Wend.  82,  libi  sup.;  8  HUl,  406,  tiM 
9up.  These  Judgments  of  the  supreme  court  were 
reviewed  on  error  in  the  court  of  errors,  and  both 
reversed  by  that  tribunaL  Mereein  v.  People,  26 
Wend.  106;  MSS.  Ops.  Session  1844,  liM  9up, 

The  supreme  court  based  their  decisions  upon  [6 
the  doctrines  of  the  common  law,  and  not  upon  the 
terms  of  the  Revised  SUtutes  (2  Rev.  Stat.  N.  Y. 
466,  9  23).  the  language  of  which  certainly  compre- 
hends the  broadest  range  ever  Arisen  the  writ  by 
the  English  courts,  and  might  very  plausibly  be 
urged  as  extending  it  to  matters  not  before  enu 
braced  within  that  remedy,  Reviser*s  notes,  8  Rer. 
Stat.  N.  Y.  784. 

The  substance  of  the  enactment  is,  that  a  habeas 
corpus  shall  issue  on  the  application  of  any  person 
(by  petitions  signed  by  himself,  or  another  In  his 
behalf)  ^'committed,  detained,  confined  or  r^ 
strained  of  bis  liberty,  for  any  criminal  or  supposed 
criminal  matter,  or  under  any  vrtitnM  whatsoever^ 
(2  Rev.  Stat.  N.  Y.  (1st  ed.)  466,  H  23.  26),  with  some 
ezceptiuDs  that  need  not  now  be  noticed. 

It  must  therefore  be  regarded  ss  the  settled 
law  of  this  State,  so  far  forth  as  the  decision  of  the 
court  of  errors,  twice  rendered  on  this  point,  can 
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salts  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority, 


the  difflculty  is  not  removed  by  this  provis- 
ion, for,  as  we  have  already  said,  the  cus- 
tody  and  guardianship  by  the  parent  of  his 


furnish  the  law,  that  the  keeping  of  an  Infant  fe- 
male child,  under  seven  years  of  age,  from  its 
father,  by  the  mother,  livinjr  separate  from  him, 
and  who  has  it  in  her  nurture,  is  not,  in  Judgment 
of  law,  a  detention  or  restraint  of  the  liberty  of  the 
ohiid:  and  that  the  father  is  not  entitled  by  writ  of 
habeas  corpus  to  have  such  possession  of  the  mother 
adjudged  illegal,  nor  to  have  the  custody  of  the 
child  awarded  him. 

These  decisions  have  been  stigmatized  on  the  ar- 
fruroent  as  outrages  upon  the  common-law  doctrine 
on  this  subject,  and  as  devoid  of  all  claims  to  pro- 
fessional consideration  and  respect. 

Most  earnest  efforts  were  made  to  place  them  in 
disparaging  contrast  with  the  opinions  of  the  indi- 
vidual J'ldges  of  the  supreme  court,  whose  Judg- 
ments  upon  the  point  are  overruled  by  the  court 
of  errors;  and  this,  not  by  weighing  the  arguments 
of  one  tribunal  against  those  of  the  other  on  the 
subject,  but  by  sharp  Invectives  against  the  con- 
stitution of  that  high  court,  and  the  competency 
of  its  individual  members. 

This  court  was  solicitous  to  allow  the  petitioner 
the  opportunity  to  discuss  bis  case  in  all  its  bearw 
ings,  and,  as  his  language  was  decorous  in  terms, 
did  not  feel  called  upon  to  check  the  course  of  re- 
marks conducing  and  palpably  intended  to  impute 
ignorance  or  disregard  of  the  law,  in  this  respect, 
to  that  high  tribunal;  but  I  should  do  injustice  to 
my  own  convictions  if  I  omitted  to  observe  that 
on  a  careful  perusal  of  the  opinions  leading  to  the 
r6221  ^®<^'b*o<^  ^^  the  respective  courts  on  this  subject-, 
■  ^  I  discover  nothing  in  the  ultimate  Judgments  of 

the  court  of  errors  which  places  that  Judicatory 
in  disadvantageous  contrast  with  the  one  whose 
opinion  it  reviews  and  reverses. 

Every  lawyer,  however,  is  well  aware  that  a  de- 
cision is  net  to  be  estimated  merely  by  the  ability 
or  learning  displayed  in  its  composition,  but  essen- 
tially by  the  sanction  it  obtains. 

Of  what  value  toward  establishing  a  principle  or 
fixing  a  rule  of  law  is  the  most  erudite  opinion  of 
a  high  Judge,  when  the  full  bench  to  whom  it  is 
submitted  adopts  a  different  conclusion,  although 
mib  sdentiof 

What  court  or  lawyer,  in  searching  for  and  ap- 
plying a  rule  of  law,  rests  upon  the  dissenting 
arguments  of  Judges,  In  the  courts  of  this  country 
or  England,  whatever  be  their  grade  or  reputa^ 
ttonf 

The  Judgment  sanctioned  by  the  court  can  alone 
answer  the  exigencies  and  meet  the  inquiry. 

Tlie  more  elevated  the  rank  of  the  court  may  be, 
the  higher  becomes  the  sanction  of  its  Judgments. 

Every  system  of  Jurisprudence  imports  in  its  or- 
ganization that,  upon  questions  mooted  from  tri- 
bunal to  tribunal,  the  Judgment  of  the  one  of  last 
resort  is  conclusive  proof  of  what  the  law  is  upon 
the  points  in  dispute:  and  this  entirely  Irrespective 
of  the  qualifications  of  the  members  of  such  dernier 
oourt. 

A  barrister  would  not  be  permitted  to  argue  in 
Westminster  Hall  that  a  decision  of  the  House  of 
Lords,  on  a  writ  of  error,  weighed  nothing  in  set- 
tling the  law  of  the  case,  in  comparison  with  the 
reasonings  of  the  individual  Judges  on  the  ease,  in 
the  courts  below. 

A  decision  bj  the  House  of  Lords  ends  all  ques- 
tion before  every  tribunal  of  the  Kingdom  as  to  the 
point  adjudicated,  and  this  is  certainly  not  founded 
upon  the  fact  that  any  extraordinary  Judicial  learn- 
ing or  experience  exists  in  that  body,  oris  brought 
to  act  on  the  subject  nuttter. 

That  court  is  lauded  by  Sir  WillJam  Blackstone 
and  English  writers  generally  as  one  of  the  emi- 


nently  excellent  features  of  the  British  Consti- 
tution, and  as  the  most  august  tribunal  in  tne 
world. 

Its  Judgments  of  reversal  annihilate  the  decisions 
of  the  courts  of  Ireland  and  Scotland,  rendered 
unanimously  by  all  the  Judges,  and  also  of  the  Lord 
Chancellor  and  all  the  Judges,  barons  and  lords  of 
English  courts  of  law  and  equity,  and  no  party«  toot 
subject  or  foreigner,  can  be  permitted  to  gainsay  ■ 
the  efficiency  and  wisdom  of  such  final  determina- 
tion. 

And  yet,  in  that  court,  on  the  decision  of  appeals 
from  Ireland  and  Scotland,  in  admiralty  and  in 
equity,  the  Lord  Chancellor  almost  invariably  sits 
and  acts  as  sole  Judge. 

Lord  Brougham  asserts  that  he  rarely  or  ever, 
when  Lord  Chancellor,  could  obtain  the  assistance 
of  any  other  member  of  the  court  to  sit  with  him 
on  review  of  his  own  decisions,  and  that  be,  stilely, 
had  to  decide  questions  brought  from  the  Irish  and 
Scotch  courts  where  all  the  members  of  those  tri- 
bunals had  concurred  in  Judgment  upon  points 
resting  on  local  and  peculiar  laws. 

When  the  House  of  Lords  sits  on  writs  of  error 
only  three  lords  need  be  in  attendance.  No  more 
in  fact  do  attend,  and  these  three  may  change 
daily:  and  it  results  in  practice  that  the  three  noble 
lords  who  ultimately  decide  that  the  twelve  Judges 
of  England  have  erred  in  their  opinion  of  the  law 
were  neither  of  them  present  at  the  argument  on 
the  writ  of  error.  These  facts  are  asserted  by  Lorti 
Brougham,  in  the  face  of  the  House  of  Lorda,  and 
stand  uncontradicted.  8  Chitty^s  Practice,  5S7« 
noteU. 

Whatever  obloquy  may  be  aimed  at  the  ooDstmo- 
tion  of  the  court  of  errors  in  this  State,  there  ar^ 
features  in  its  constitution  which  elevate  it  moat 
honorably  in  comparison  with  that  of  the  House 
of  Lords. 

At  least  twenty-one  members  must  be  present  at 
the*hearing  and  decision  of  every  case  in  the  oourt 
of  errors,  and  those  members  alone  who  hear  the 
argument  take  part  in  the  decision;  and  it  ia  doubt- 
ed whether  any  period  can  be  referred  to  in  the 
history  of  the  two  exalted  tribunals,  sinoe  they 
have  had  co-existence,  in  which  the  professional 
learning  and  experience  in  the  New  York  Court  of 
Errors  was  not  at  least  equal  in  amount  to  that 
contained  in  the  English  House  of  Lords. 

The  decisions  of  the  court  of  errors  are,  withla 
the  State  of  New  York,  obligatory  to  the  same  ex- 
tent as  enactments  by  positive  law.  It  no  more 
diminishes  their  efficiency  that  the  Judgment  of 
one  oourt  may  be  modified  or  varied  by  that  of  ita 
successor,  than  the  vitality  of  a  statute  is  impaired 
because  it  is  liable  to  repeal  at  the  will  of  the  Legfa- 
lature.  Such  Judgments  are  absolute  rules  of  de- 
cision in  all  oases  to  which  they  apply  in  the  state- 
tribunals  (Hanford  v.  Artcher,  4  Hill,  271;  Butler  t. 
Van  Wyck,  1  Hill,  488);  and  although,  within  the 
doctrines  declared  by  the  supreme  court  in  Swift  1^2* 
V.  Tyson,  16  Pet.  19,  they  are  not  laws  in  a  technioal 
sense,  and  as  such  obligatory  upon  this  court,  stilU 
on  the  inquiry  as  to  what  the  law  of  the  State  ts, 
such  decisions  must  supply  evidence  of  great 
weight  and  cogency. 

Indeed,  what  particulars  can  be  regarded  as  In 
principle  more  local  or  intraterritorial  than  those 
which  pertain  to  the  domestic  institutions  of  a 
State— the  social  and  domestic  relations  of  its  citi- 
zens; or  what  could  probably  be  less  within  the 
meaning  of  Congress,  than  that  in  regard  to  these 
interesting  matters,  the  courts  of  the  United  States 
should  be  empowered  to  introluce  rules  and  prin- 
ciples because  found  in  the  ancient  common  law» 
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child  does  not  arise  under  the  Constitution, 
laws  or  treaties  of  the  United  States  and  is 
not  dependent  on  them. 

whloh  should  eztinffuish  or  supersede  the  polioy 
and  cherished  usacres  of  a  State,  authenticated  and 
•anctifled  as  part  of  her  laws  hy  the  judgments  of 
her  highest  tribunals  f 

In  my  opinion,  the  rule  indicated  by  the  supreme 
court  in  Swift  y.  Tyson«  if  not  limited  strictly  to 
questions  of  commercial  law,  does  not  embrace  the 
present  case,  and  that  the  adjudioatloos  of  the 
court  of  errors,  prescribing  the  laws  of  its  citizens 
In  respect  to  the  custody  of  infant  children  resi- 
dent in  the  State,  and  the  relative  rights  of  parents 
in  respect  to  such  children,  are  rules  of  decision  in 
this  oourt  in  all  common-law  cases  touching  these 
questions. 

But  if  not  so,  and  the  United  States  court  if  to 
act  independently  of  all  control  by  the  decisions  of 
the  local  courts,  and  is  to  determiue  for  itself  what 
the  common-law  rule  is  in  relation  to  such  matters, 
the  Judgment  of  the  local  tribunal  cannot  but  be 
of  most  Imposing  weight  and  signiflcancy  as  a  mat- 
ter of  evidence. 

I  do  not  discover  that  that  judgment  stands  op- 
posed to  any  authentic  evidence  of  the  common- 
law  rule  as  it  existed  in  England  anterior  to  our 
Bevolution,  or  which  has  ever  existed  in  this  State; 
and  if  even  a  doubt  might  be  raised  on  that  point, 
the  inclination  of  this  court  most  assuredly  must 
Xje  to  yield  to  the  domestic  and  not  to  the  foreign 
Interpretation  of  the  rule. 

If  it  be  conceded  that  the  more  recent  decisions 
In  England  establish  the  law  of  that  country  now 
to  be  as  claimed  by  the  petitioner,  they  supply  no 
authority  here,  further  than  they  correspond  with 
the  law  as  clearly  existing  antecedent  to  1776.  I 
am  not  aware  the  doctrine  has  ever  been  coun- 
tenanced in  the  Supreme  Court  of  the  United 
States  that  modem  decisions  in  the  English  courts, 
unsanctioned  by  ancient  tradition,  are  entitled  to 
outweigh  those  of  state  courts  in  fixing  the  final 
Jaws  of  the  State. 
I  The  value  of  the  latest  decision,  the  most  relied 
'  on«  that  of  King  v.  Qreenhill,  4  Ad.  ft  El.  004,  when 
brought  in  competition  with  those  of  the  Ameri- 
can courts,  upon  an  inquiry  into  the  reason  of  the 
law,  is  essentially  Impaired  by  the  declaration  of 
Ijord  Denham  in  the  House  of  Lords  (the  judge 
who  pronounced  the  decision  below),  that  he  was 
ashamed  of  the  necessity  which  exacted  a  decision 
of  that  character  from  a  British  court;  and  of  a 
late  Lord  Chancellor,  on  the  same  occasion,  that 
the  rule  of  law  announced  by  that  decision  was  a 
disgrace  to  the  English  character. 

But  I  do  not  feel  that  it  Is  Imposed  on  this  oourt 
to  revise  the  subject  at  large,  and  determine  what 
IB  the  true  rule  of  the  conunon  law  in  this  respect. 

The  United  States  court  in  no  way  acts  in  super- 
Tteion  of  the  state  courts.  The  decisions  of  these 
tribunals  are  independent  of  the  United  States  ju- 
diciary, and  absolute  in  themselves,  in  all  cases  not 
gobject  to  review  in  the  method  pointed  out  by  the 
Judiciary  Acts.  4  Cranch,  98,  97.  This  case  is  not 
In  that  predicament.  The  extent  of  the  authority 
of  this  court,  on  the  principle  of  its  organization. 
Is  no  more  than  to  act  concurrently  with  the  state 
court  upon  the  subject  matter  of  this  petition. 

If  that  concurrence  does  not  import  and  exact 
an  entire  coincidence,  if  each  tribunal  acting  with- 
in its  sphere  may  examine  and  declare  for  itself, 
fndependeotly  of  the  other,  what  rule  of  law  shall 
govern  the  decisions,  that  comity  at  least  due  be- 
tween ooGrdinate  courts,  if  not  that  intimate  and 
special  relation  of  both  to  a  common  source  and 
atandard  of  law,  would  demand  that  neither  should 
rigorously  insist  upon  a  principle  which  would 
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But  whether  the  diverse  citizenship  of 
parties  contesting  this  right  to  the  custodj 
of   the   child   could,  in  the  courts  of  the 

bring  it  in  collision  with  the  other;  the  more  es- 
pecially that  the  United  States  courts  should  avoid* 
upon  a  balanced  question,  adopting  oonclusiona 
which,  carried  into  execution,  must  violate  the 
domestic  policy  of  the  State,  settied  by  the  most 
solemn  adjudications  of  Its  own  judiciary. 

The  alienage  of  the  petitioner  would  not  vary 
this  principle,  even  if  it  be  conceded  that  by  the 
laws  of  his  domicU  he  is  entitied  as  absolutely  to 
the  custody  of  his  infant  children  as  to  that  of  hia 
estate. 

No  interest,  not  even  one  resting  in  oontraot,  it 
enforced  by  a  court  when  it  is  repugnant  to  the 
laws  or  policy  of  the  place  where  the  action  is  pros- 
ecuted. PearsaU  v.  Dwight,  2  Mass.  84, 80;  Vermont 
State  Bank  v.  Porter,  6  Day,  818, 8S0;  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  619, 589. 

It  by  no  means  is  an  indisputable  doctrine  of  [6S 
public  law,  or  of  the  law  of  this  country,  that  the 
father  of  this  infant  can  have  here  the  same  legal 
rights  and  dominion  over  it  as  if  bom  witldn  the 
country  of  his  allegiance,  for,  if  so,  it  u.  ^ht  impart 
to  him  a  power  abhorrent  to  the  civilisation  and 
Christianity  of  our  age,  giving  him  a  dominion  no 
less  absolute  than  one  over  his  chattels,  animate  or 
inanimate. 

I  do  not,  however,  go  into  this  topic'nor  regard 
it  as  having  any  important  bearing  upon  the  decis- 
ion now  made.  I  apprehend  it  has  been  sufficient- 
ly shown  that  neither  in  England,  before  our  Rev- 
olution, nor  in  this  State  sloce,*has  judgment  been 
rendered  under  a  habeas  corpus  in  regard  to  hi- 
fants,  on  the  acceptation  that  the  right  of  tiic 
father  to  their  custody  was  anything  in  the  nature 
of  property,  or  so  fixed  in  law  as  to  alf ord  a  con- 
trolling rule  of  decision  to  the  court.  In  the  use 
of  the  remedy  alf  orded  by  means  of  this  writ,  the 
courts  have  regarded  the  father  as  that  guardian 
first  to  be  Pooked  to,  in  case  a  change  of  custody 
should  be  deemed  proper,  and  the  infant  was  not 
of  competent  age  to  make  its  own  choice  of  guard- 
ian; but  it  has  been  purely  in  the  application  of 
the  remedy  and  for  the  protection  and  intersst  of 
the  infant,  and  not  in  subordination  to  the  legal 
right  of  the  father,  that  such  award  is  ever  made. 

Nothing  IS  clearer  in  international  law  than  that 
a  party  prosecuting  upon  the  clearest  right  under 
the  laws  of  bis  country  must  still  take  his  remedy 
in  accordance  with  the  law  of  the  court  he  invokes* 
without  regard  to  the  law  of  his  allegiance,  and 
that  his  demand  of  this  particular  relief  is  no  way 
aided  by  the  consideration  that  it  would  be 
awarded  him  in  England  or  Nova  Sootia. 

I  close  this  protracted  discussion  by  saying  that 
I  deoy  the  writ  of  habeas  corpus  prayed  for,  be- 
cause, 

(1)  If  granted,  and  a  return  was  made  admitting 
the  facts  stated  in  the  petition,  I  should  discharge 
the  infant,  on  the  ground  that  this  court  cannot 
exercise  the  common-law  function  of  parem  po- 
(rics,  and  has  no  common-law  jurisdiction  over  the 
matter; 

(2)  Because  the  court  has  not  judicial  cognisance 
in  the  matter  by  virtue  of  any  statute  of  the  Unit- 
ed States;  or 

(3)  If  such  jurisdiction  is  to  be  implied,  thatthCD 
the  decision  of  the  Court  of  Errors  of  New  York 
supplies  the  rule  of  law,  or  furnishes  the  highest 
evideoce  of  the  Common-law  rule,  which  is  to  be 
the  rule  of  decision  in  the  case;  and 

(4)  Because,  by  that  rule,  the  father  is  not  eotU  [62 
tied,  on  the  case  made  by  this  petitioner,  to  taka 
this  child  out  of  the  custody  of  its  mother. 

Petition  denied, 
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United  Stat^,  fire  JiLrisdiction  to  those 
courts  to  determine  that  question,  has  never 
been  decided  by  this  court  that  we  are  aware 
of.  Nor  is  it  necessary  to  decide  it  in  this 
case,  for  the  order  for  a  violation  of  which 
the  petitioner  is  imprisoned  for  contempt  is 
not  a  judgment  of  the  circuit  court  of  the 
United  States,  but  a  judgment  of  the  district 
court  of  the  same  district.  There  is  appar- 
ently a  studied  effort  in  the  record  before  us 
to  treat  the  proceeding  as  one  in  the  District 
Court  of  the  United  States  for  the  District 
of  Nebraska,  and  also  as  one  before  the 
judge  of  that  court,  but  we  apprehend  that 
It  must  be  considered  for  what  it  is  worth, 
sa  the  judgment  of  the  district  court,  both 
the  order  for  the  delivery  of  the  child  to  its 
father  and  the  order  for  the  imprisonment  of 
the  present  petitioner  for  contempt  being 
made  in  that  court.  The  jurisdiction  of 
that  court  is  not  founded  upon  citizenship 
of  the  parties ;  and  though  the  original  peti- 
tion of  Miller,  the  father  of  the  child,  was 
amended  after  the  judgment  was  rendered, 
so  as  to  show  that  he  was  a  citizen  of  the 
State  of  Ohio,  and  the  defendants,  Burrus 
and  wife,  were  citizens  of  Nebraska,  it  is 
not  perceived  how  that  averment  aids  the 
parties  in  the  present  case,  for  the  district 
courts  of  the  United  States  have  not  juris- 
diction by  reason  of  the  citizenship  of  the 
parties.     If,  therefore,    there  was  no   other 

ground  of  jurisdiction  of  that  court  in  the 
abeas  corpus  case,  by  which  the  child  was 
delivered  to  its  father,  it  was  entirely  with- 
out jurisdiction. 

We  have  already  said  that  the  relations  of 
the  father  and  cliild  are  not  matters  governed 
by  the  laws  of  the  United  States,  and  that 
the  writ  of  habeas  corpus  is  not  to  be  used 
by  the  judges  or  justices  or  courts  of  the 
United  States  except  in  cases  where  it  is 
appropriate  to  their  jurisdiction.  Of  course 
[507]  this  does  not  mean  that  they  have  jurisdic- 
tion in  all  cases  to  issue  the  writ  of  habeas 
corpus,  but  that  they  have  such  jurisdiction 
when,  by  reason  of  some  other  matter  or 
thing  in  the  case,  the  court  has  jurisdiction 
which  it  can  enforce  by  means  oi  this  writ. 
Whatever,  therefore,  may  be  held  to  be  the 
powers  of  the  circuit  courts  in  cases  of  this 
kind,  where  necessary  citizenship  exists  be- 
tween the  contestants,  which  gives  the  court 
jurisdiction  of  all  matters  between  such 
parties,  both  in  law  and  equity,  where  the 
matter  exceeds  two  thousand  dollars  in  value, 
we  know  of  no  statute,  no  provision  of  law, 
no  authority  intended  to  be  conferred  upon 
the  district  court  of  the  United  States,  to  take 
cognizance  of  a  case  of  this  kind,  either  on 
the  ground  of  citizenship,  or  on  any  other 
ground  found  in  this  case.  According  to 
ttiia  view  of  the  subject,  the  whole  prowed- 
ing  before  the  district  judge  in  the  district 
court  was  coram  rum  judice  and  void,  and  the 
attempt  to  enforce  the  judgment  by  attach- 
ment and  imprisonment  of  Burrus  for  con- 
tempt of  that  order  is  equally  void.  Ex 
parte  Rowland,  104  U.  S.  604  [26:  861]. 

T?ie  petitioner  is  therefore  entitled  to  his  dis- 
<harge,  and  the  rule  against  Slavghter,  the 
marshal,  is  made  absolute,   and  the   writ  of 
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habeas  corpus  toiU  issue,  if  thai  be  neoemaar}!  U 
his  reUaH, 

Mr.  Justice  Brewer  dissenta. 


CHARLES  PALLISER,  Appt.. 

V, 

UNITED  STATES  bt 


(See  S.  C.  Be  PaUiser,  Reporter's  ed.  257-268.) 

Habeas  corpus — appealable  order — Act  as  to  seU^ 
ing  postage  stamps — sale  by  postmaster  an 
credit — sec.  6451,  Rev,  Stat,— ojfer  to  contract 
for  sale— offense  by  sending  letter,  where  tri- 
able— where  letter  was  received, 

L  A  final  order  of  the  circuit  court  at  a  stuted 
term,  disiniflsingr  a  writ  of  habeas  corpus  and  re- 
manding the  prisoner  to  the  custody  of  the  mar- 
shal  for  trial,  is  appealabie  to  this  court. 

2.  Where  the  return  shows  that  the  prisoner  was 
charged  with  a  crime  against  the  laws  of  the 
United  States  and  within  the  jurisdiction  of  that 
court,  the  order  remanding  him  was  proper. 

a  The  word  ''cash**  in  the  Act  of  June  17,  1878, 
chap.  250,  sec.  1,  f  orhidding  a  postmaster  to  sell  or 
dispose  of  postage  stamps  except  for  cash,  meant 
ready  money,  or  money  in  hand.  A  sale  od  credit 
is  not  a  sale  for  cash. 

4.  A  letter  written  and  sent  from  New  York  to  a 
postmaster  in  Connecticut,  asking  him  to  mtt 
postage  stamps  on  circulars  and  send  them  out« 
at  the  rate  of  fifty  to  one  hundred  daily ;  and 
promising  him  that,  if  be  would  do  so.  the  writer 
of  the  letter  would  remit  to  him  the  price  of  the 
■tamp6,~was  a  tender  of  a  contract  for  the  pay- 
ment of  money  to  Induce  him  to  sell  postasra 
stamps  for  credit,  in  violation  of  his  lawful  duty« 
contrary  to  sec.  5151  of  the  Revised  Statutes. 

6.  An  offer  of  a  contract  to  pay  money  to  a  poet- 
msater  for  an  unlawful  sale  by  him  of  pout  age 
stamps  on  credit  is  not  the  less  within  the  Statutew 
because  his  commission  on  the  sale  would  be  do 
greater  than  upon  a  lawful  sale  for  cash. 

8.  Where  an  oflTense  ia  committed  by  means  of  a 
communication  through  the  postofBoe,  the  sendnr 
may  be  tried  and  punished  at  the  pi  hk'  where  the 
letter  is  received  by  the  person  to  whom  it  is  ad- 
dressed. 

7.  The  District  Court  of  the  United  States  for  the 
District  of  Connecticut  in  which  the  letter  wee 
received  had  Jurisdiction  of  the  charge  *g^*TtBt 
the  petitioner  in  this  case. 

[No.  1688.] 
Argued  May  1,  1890,     Decided  May  19,  1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Soutbem 
District  of  New  York,  dismissing  a  writ  of 
habeas  corpus  and  remanding  to  custody  the 
the  prisoner,  Charles  Palliser,  for  trial.  Af-' 
firmed, 

Nora.— TFTfcen  habeas  corpus  may  Isms,  and  uAien 
not;  and  from  what  courts^  and  by  what  judges;  w9uU 
may  be  inquired  into  by  vnrit  €/•  See  note  to  United 
States  V.  Hamilton,  1:  490. 

What  questions  may  be  considered  on  hal)€as  cor- 
pus.   See  note  to  Ex  parte  Oarll,  27:  288. 

As  to  suspension  of  writ  of  habeas  corpus^  see  noCi 
to  Luther  v.  Borden,  12:  68L 
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Statement  br  Mr.  Juttia  Gra^;  lawful  doty  m  such  postmaster — that  U  to 

Charles  Palliser,  being  detained  by  the  say,  to  sell  him,  the  said  Falliser,  postaga 
United  States  marshal  for  the  Southeni  Dis-  stamps  of  the  United  States  otherwise  than 
Irict  of  New  York,  under  a  warrant  from  a  for  cash,  to  wit,  upon  the  credit  o(  said  Pal* 
commissioner  of  the  Circuit  Court  of  the  liser,  against  the  peace  of  the  United  Stalei 
United  States  for  that  District,  obtained  from  and  coutrary  to  the  statutes  thereof  in  such  [251 
Uiat  court  a  writ  of  habeas  corpus,  as  well  case  made  and  provided.  Deponent  further 
aa  s  writ  of  certiorari,  Co  the  marshal  and  says  that  said  Charles  Palliser  is  now  within 
Gommi.'isioner,  both  returnable  at  a  stated  the  Southern  District  of  New  York, 
term  of  the  court,  in  obedii'nce  to  which  the  "John  B.  Bario. 

commissioner  returned  a   record  of  proceed-        "Subscribed  and   sworn  to  before  me  thia 
logs  had  before  him  under  §  1014  of  the  Be-    27th  day  of  September,  1889. 
vised  Ijtiiiutes,  which   enacts   that   "for  any       "John  A..   Bliields,   U.    8.   Commissioner.* 
crime  or  offense  against  the  United  States  the       o        j    .ri. 

offender  may,"  by  any  commissioner  of  the  Second.  The  warrant  of  arrest,  dated  Sep- 
circu  it  court,  "bearrested  and  imprisoned,  tember  37,  1889,  reciting  the  substance  of  th« 
or  bailed,  as  the  case  may  be.  for  trial  before  complaint,  and  that  it  liad  been  satisfactorily 
mch  court  of  the  United  States  as  by  law  proved  to  the  commissioner  "that  the  said 
has  cognizance  of  the  offense;"  and  that  Charles  Palliser  is  now  within  the  Bouthern 
where  any  offender  "is  committed   in  any   Di£riot  of  New  York." 

district  other  than  that   where  the  offense  is       Third.  The  bringing  of  the  prisoner  before 
to  be  tiicd,"  a  warrant  may  be  issued  by  the   the  commissioner,  andhis  discharge  on  ball 
district  judge  and  executed  by  the  marshal    pending  hia  examination. 
of  that  district,  "for  his  removal  to  the  dis-       Fourth.  The  evidence  taken  before  the  cora- 
trict  wbere  thetrial  istobc  had."    Thepro-   miaaioner,    tending  to   prove  the   following 
ccedings  staled  in  tlie  return  were  as  follows :   '^^^^  ■     Palliser  was  a  member  of  the  firm  (3 
First.  The  complaint,  of  which   the  tol-   Palliser,  Palliser  &  Co.,  architects  and  pub- 
lowing  is  a  copy:  lishers  of  works  on  building,  having  their 
principal   place  of  business   in   the   City  of 
81       "United   States  of   America,       1   .               New  York,  and  a  printing  ofBce  at  Bridge- 
Southern  District  of  New  York,  f  "■             Po^  in  the  State  of  ConnecUcut.    The  letter 
"JohuH.  Bario,  being  duly  sworn,  deposes   ^^^  ^°^^  ^"^  ^1"*  complaint  waa  signed   and 
and  sars  Uiat  he  is  an  inapector  of  llie  Post-    mailed  by  Palliser  at  New  York  in  a  sealed 
office  Department ;  that  on  October  33d   1888     envelope  ;  and  was  received  at  Black  Hall  in 
Charles  Palliser   of  the   City    and    SUle  of   the  County   of  New   London   and    State    of 
New   York,  then  and   there  doing    business   Connecticut  by  De  Wolf,  postmaster  at  that 
under  the  name  and  style  of  Palliser,  Palli-   p'ace,  wbo  was  a  postmaster  of  the  fourth 
scr  &  Co..  at  Old  Lyme,  in   the  County   of   '^'"*p  receiving  no  salary,  aijd  compensated 
New  London,  in  the   State   and   District  of   "P""  'he  basis  of,  among  other  things,  th« 
C-onnecticut,  with  force  and  arms  unlawfully   amount  of  stamps  canceled  at  his  office.     Act 
and  willfully  did  tender  to  one  W.  R.  De-  of  March.  8,  1S83,  chap.   143,  %  3  (33  Stat. 
Wolf,  who  tlien  and  there  was  and  tliereaflcr   8'>2).     At  the  same  time,  Palliser  sent  simi- 
continued  to  be  until  Ihe   4th  day  of  March,    l"'  letters  from  New   York  or  Bridgeport  to 
1880,  a  postmaster  of  the  United  Stjitcs  at  a   ""any  other  postmasters  of  the   same  class  \a 
oertnin   postoflice   known  as  Black  Hall     In   Connecticut.     About  a  fortnight  afterwania, 
said  County  of  New  London,  a  certain  con-    De  Wolf  received  by  freight  a  box  of  circu- 
tract  in   the   worda   and   figures   following:    '"";  ^id  on  November  28,  1888,  he  sent  by 
"  'New  York,  October  33,  1888.        "»*■  »  Palliser,  Palliser  &.  Co.,  at  the  City 
•  'Postmaster,  Black  Hall,  Conn.                        "(  New  York,  a  reply  to  their  letter  in  tbeM 

"  'Dear  Sir:    We  desire  in  each   county  a   words: 
place  through  which  to  send  out  mail  matter, 
as   we  want  to  reach  every  business   man, 

mechanic  and  real  estate  owner  inevcrv  State   *.         ,  „„  „,,  ,„„„      „.„„„  .„  „„„  „.„,„„ 
by  circular.     If  we  ship  to  you  from  our  P*""""^  ''''™'*  "',?,"V     '"7  «re  nere  moiecj 
pointing  department,  IwSted  fn  the  country   ^  yoy'r  °''^"-  a^^^  f1'        ^ocT^    "**  '*' 
in  vour  Stale    sav  5  000  or  10  000  rirculH™   ^''^^  ^"'  """^  Regulations  1887. 
ID  joiir  ouiie,   say  o,uvu  or  iu,uuu  circulars       "v™,™    ato  w    T>    Tia  TWr.l#   D   u  ■ 

in  envelopes,    and   each  addressed,  will   you  ***""•  *"^'         W.  K.   Ue  Wolf.  r.  M. 

f:ive  the  same  your  careful   attention,  send-       Fifth.   An  orderof  thecommtssioner.  dated      I 
ng  out  daily  00  to   100  during  the  coming   November  36,  1889.  committing  the  prisoner, 
montlis  until  they  are  all  out,  and  then  ren-    upon  hia  surrcuder  by  his  bail,  to  tb«  custody 
der  UB  statement  of  same,  with  account  for   ol  the  marshal, 

■tamps  used,  and  we  will  remit.  We  are  Sixth.  The  final  order  of  the  commissioner, 
doing  this  at  other  general-store  postoBlces  dated  December  8,  1880,  by  which,  after  re- 
in adjoining  counties  to  yours,  and  it  is  per-  citing  the  arrest  and  examination,  and  "it 
fectly  legitimate,  and  we  await  your  reply  appearing  to  me  from  the  testimony  offered 
In  addressed  and  stamped  envelope  inclosed  that  there  Is  probable  cause  to  believe  the 
herewith,  as,  if  you  cannot  attend  to  same,  said  Charles  Palliser  guilty  of  the  offense 
we  must  at  once  send  elsewhere.  charged   in  said   warrant,    the   said   Charles 

"'Yours  very  truly,  Palliser  is  hereby  committed  for  trial  at  the 

Palliser,  Palliser  4  Co.  District  of  Connecticut,  the  district  in  which 
—with  the  intent  of  him.  the  said  Palliser,  to  the  offense  Is  alleged  to  have  been  committed. 
Induce  him,  the  said  De  Wolf,  as  such  post-  and  he  is  hereby  remanded  to  the  custody  of 
mastei.  to  do  certain  acta  in  violation  of  his  the  United  States  marshal  for  the  Southern 
US  U.  S.  VA. 
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District  of  New  York  until  the  warrant  for 
his  removal  ^all  issue  by  the  United  States 
District  Judge  for  the  Southern  District  of 
New  York,  or  he  be  otherwise  dealt  with  ac- 
cording to  law." 

The  record  transmitted  to  this  court,  after 
setting  forth  the  proceedings  above  stated, 
further  set  forth:  1st.  An  opinion  of  the 
circuit  judge,  filed  December  8,  1889,  treat- 
ing the  case  as  before  him,  and  not  before 
the  circuit  court,  and  directing  the  writ  of 
habeas  corpus  to  be  dismissed ;  2d.  An  order 
of  the  circuit  court,  at  a  stated  term  held  on 
the  same  day,  ordering  the  writ  of  habeas 
corpus  to  be  dismissed  and  the  prisoner  re- 
manded to  the  custody  of  the  marshal ;  8d. 
An  appeal  from  that  order  to  this  court. 

Mr,  Rog^er  FoBter,  for  appellant : 

The  court  has  jurisdiction  of  the  appeal. 

U.  S.  Rev.  Stat.  §§  768,  764,  as  amended 
March  8,  1885  (28  Stat,  at  L.  p.  487):  Walu  v. 
Whitney,  114  U.  S.  564,  665  (29:  277);  Carper 
▼.  Fitzgerald.  121  U.  S.  87  (30:  882). 

The  circuit  court  to  which  the  writ  in  this 
case  was  returned  had  jurisdiction  to  hear 
and  determine  the  same. 

U.  S.  Rev.  Stat.  §  658 ;  BobertB  ▼.  BeiUy, 
116  U.  S.  80.  92-98  (29 :  544.  548) . 

An  application  for  a  writ  of  h&beas  corpus 
and  the  proceedings  thereupon  are  civil,  not 
criminal,  proceedings. 

BxparU  Tom  Tang,  108  U.S.  556, 659.  660(27: 
826, 828);  Ex  parte  Cota,  110  U.  S.  885  (28: 172); 
Kurtg  ▼.  MoffiU,  115  U.  8.  487,  494  (29:  458, 
460). 

The  order  from  which  the  appeal  is  taken 
was  the  order  of  the  court,  not  Uie  order  of 
thejudge. 

Ueishon  ▼.  Knickerbocker  L,  Ins,  Ch,  77  N. 
Y.  278;  EltDood  v.  Eoof,  82  N.  Y.  428. 

A  prisoner  held  under  a  warrant  issued 
upon  a  complaint  which  does  not  allege  facts 
constituting  a  crime  can  be  discharged  by  a 
writ  of  haoeas  corpus  before  judgment  of 
conviction. 

Ex  parte  BoUman  and  Ex  parte  Sioarttoout, 
8  U.  S.  4  Cranch,  75, 186  (2:  554,  574);  United 
States  y.  Hamilton,  8  U.  S.  8  DalL  17  (1:  490); 
Ex  parte  Burford,  7  U.  S.  8  Cranch,  448  (2: 495); 
Ex  parte  Watkins,  82  U.  S.  7  Pet  568  (8:786); 
Ex  parte  Jenkins,  2  Wall.  Jr.  521,  528;  Be 
Martin,  5Blatchf.  808;  United  States  v.  Sogers, 
28  Fed.  Rep.  658;  Be  Cross,  20  Fed.  Rep.  824. 

The  sending  of  the  letter  described  in  the 
complaint  did  not  constitute  a  crimfe.  even 
if  it  were  unlawful  for  the  postmaster  to  sell 
posta^  stamps  upon  credit. 

U.  S.  Rev.  Stat.  §5451;  Simpson  v.  Teend, 
L.  R  4  <).  B.  626;  Bex  ▼.  Beale,  cited  in  Bex 
Y.  Oibbs,  1  East,  173,  188;  Harding  v.  Stokes, 
1  Mees.  &  W.  854;  Com,  v.  Willard,  22  Pick. 
476;  Com,  r.  Downing,  4  Gray.  29;  Campbell 
v.  Com.  84  Pa.  187;  StaU  v.  McKean,  36  Iowa, 
848;  St,  Charles  v.  O'Mailey,  18  IlL  407;  Smith 
v.  State,  87  AU.  472;  PeopU  v.  Farrell,  30  Cal. 
816;  Pwple  v.  Emerson,  6  N.  Y.  Crim.  Rep. 
157;  PeopU  v.  Pou>eU,  4  N.  Y.  Crim.  Rep.  585; 
Dunn  v.  People,  29  N.  Y.  523;  Bishop,  Crim. 
Law,  §  657;  State  ▼.  JLupkins,  4  Jones,  L.  (N. 
C.)  805;  Bawles  v.  StaU,  15  Tex.  681;  Beg,  v. 
Williams,  1  Car.  &  E.  589;  StcU^Ur  v.  Com.  95 
Pa.  318;  Stamper  ▼.  Com.  7  Bush  (Ky.)  612. 

SI0 


The  sale  of  postage  stamps  upon  credit  it 
not  a  violation  of  a  postmaster's  ofilcial  duty. 

Act  of  June  17,  1878  (20  Stat,  at  L.  141); 
The  Enterprise,  1  Paine,  82;  Com.  ▼.  Standard 
Oil  Co,  101  Pa.  119,  150;  Com,  v.  Martin,  17 
Mass.  359,  362;  United  States  v.  Sheldon,  1511. 
8.  2  Wheat.  119  (4:  199);  UniUd  StaUs  r. 
Beese,  92  U.  S.  214  (23: 568);  Henderson  v.  Biee^ 

3  Stark.  158;  WelU  v.  Porter,  2  Bing.  N.  C. 
722;  Hewitt  v.  Price,  4  Man.  &  O.  355;  Under- 
hiU  v.  Longndge,  29  L.  J.  N.  S.  M.  C.  65; 
Thomas  ▼.  Stephenson,  2  £1.  <&  Bl.  108;  Ooe  ▼. 
Lawrence,  1  El.  &B1.  616;  Broadheadv.  Holds- 
worth,  L.  R  2  Exch.  Div.  321;  Southwestern 
B,  Co.  V.  Cohen,  49  Ga.  627;  Lycoming  F.  Ins. 
Co.  V.  Ward,  90  El.  545;  St.  Louis  TvpeF^n- 
dry  V.  Union  Printing  db  Piib.  Co.  8  Mo.  App. 
142, 149;  Hoffman  v.  John  Hancock  Mut.  L. 
Ins.  Co,  92  U.  S.  161, 164  (28;  539,  541);  United 
States  V.  Williamson,  26  Fed.  Rep.  690;  United 
States  V.  Douglass,  33  Fed.  Rep.  381. 

The  District  Court  of  Connecticut  has  no 
jurisdiction  of  the  offense  charged. 
Boyd  V.  UniUd  States,  116  U.  S.  616  (29:  746); 

4  Elliot's  Debates.211;  1  Elliot's  Debates.  44; 
United  States  v.  Guiteau,  1  lilackev,  498,  544» 
545;  Bileyv.  StaU,  QUumph,  (Tenn.)646,  656» 
659;  StaicY,  l/iwr<?,26N.H.448;  StaUY,  Enight 
1  Taylor  (N.  C.)65;  U.  S.  Const.  §  2,  art  3,  6th 
Amend,  to  Const. 

These  constitutional  provisions  cannot  ba 
nullified  by  any  statute  of  the  United  States. 

Ex parU  Slater,  72  Mo.  102;  State  v.  McOraw, 
87  Mo.  161;  State  v.  Hatch,  91  Mo.  568. 

Mr.  Palliser's  alleged  crime  was  complete 
when  the  letter  was  mailed. 

United  States  v.  Worrall,  2  U.  8.  2  Dall.  884^ 
387.  388  (1:  426,  427);  United  States  y.  Comer- 
ford,  25  Fed.  Rep.  902;  United  States  v.  Biek- 
ford,  4  Blatchf.  337.  839;  United  StaUs  y. 
Plympton,  4  Cranch.  C.  C.  809;  StaU  v.  But^ 
kre,  38  Kan.  737;  United  States  v.  Britton,  2 
Mason,  464,  469;  Bex  y,  WiUiams,  2  Campb. 
506,  507;  Perkin*s  Case,21jew,  C.  C.  150,  151; 
Beg.  V.  Holmes,  L.  R 12  Q.  B.  Div.  23, 15  Cox. 
Crim.  Cas.  343;  Beg.  v.  Cooke,  IF.  &  F.  64; 
State  V.  Wyckoff,  8  N.  J.  L.  65. 

Mr,  Wm.  H.  Talt»  Solicitor- Oen, ,  for  ap- 
pellees: 

The  sale  of  stamps  upon  credit  was  a  vio- 
lation of  the  postmaster's  official  duty  as  de- 
fined by  the  Act  of  June  17,  1878  (20  Stat, 
at  L.  141) . 

United  States  y.  Wiltherger,  18  U.  8.  6 
Wheat.  76,  94  (5:  87,  42);  Bliss  v.  Arnold,  8 
Vt.  252;  Stewart  ▼.  Scudder,  24  N.  J.  L.  96; 
Meng  v.  Houser,  18  Rich.  Eg.  210;  Fhrr  v. 
Sims,  Rich.  Eq.  Cas.  131;  Foley  y.  Mason,  9 
Md.  37;  Blair  v.  Wilson,  28  Gratt.  165;  HoJT 
man  v.  John  Hancock  Mut.  L.  Ins,  Co.  92  u. 
S.  161.  164  (23:  539,  541);  Taylor  ▼.  Qallotray^ 
1  Ohio,  232;  American  Fur  Oo.  y.  United 
States,  27  U.  8.  2  Pet  867  (7:  458). 

The  offense  of  which  the  appellant  wat 
guilty  was  triable  in  Connecticut. 

United  States  y,  Davis,  2  Sumn.  482;  Btans 
V.  Nicholson,  32"  L.  T.  N.  8.  778;  Beg.  ▼.  Boff^ 
ers,  L.  R.  3  Q.  B.  Div.  28;  Com.  v.  Banding, 
3  Pick.  304;  Bex  v.  Burdett,  4  Bam.  &  Aid.  95; 
Re  Buell,  3  Dill.  122;  PeopU  v.  Griffin,  2B9LTh. 
427;  Esser^s  Case,  2  East.  PI.  Cr.  1125;  Beg,  v. 
Jones,  1  Den.  Cr.  Cas.  551.  Temp.  &  M.  270,1 
Eng.  L.  <&  Eq.  588;  PeopU  Y.  Bathdun,  21 

186  U.  & 


PaIiLibrb  t.  Unitbd  States. 


267-268 


Wend.  609;  NorrU  y.  State,  25  Ohio  St  217; 
AdamM  v.  People,  1 N.  T.  178;  People  y.  Adanu, 
8  Denio,  190;  Beg,  t.  ZeeeA,  7  Cox,  Crim.  Cas. 
100;  U/tited  Statei  t.  WorraU,  2  U.  S.  2  Dall. 
884  (1 :  426);  United  States  v.  Cametford,  25  Fed. 
Bep.  902;  United  States  y.  Biekf<yrd,  4  Blatchf. 
887;  Unit^  States  y.  Plympton,  4  Cranch,  C. 
a  809;  Bm  t.  WiUiams,  2  Caropb.  606. 

Jfr.  Justice  Gray  deliyered  the  opinion  of 
the  court: 

Upon  the  record  before  us,  the  final  order 
dismissing  the  writ  of  habeas  corpus,  and 
remanding  the  prisoner  to  the  custody  of  the 
marshal,  appears  to  haye  been  a  decision  of 
the  circuit  court  at  a  stated  term,  and  there- 
fore clearly  subject  to  an  appeal  to  this 
court,  under  the  Act  of  March  8,  1885,  chap. 
858  (28  Stat.  487).  Carper  y.  Fitsgerald,  121 
TJ.  8.  87  [80:  8821. 

But  he  was  rightly  remanded  to  custody, 
liecause  the  return  shows  that  he  was  charj^ed 
"with  a  crime  against  the  laws  of  the  United 
States  and  within  the  jurisdiction  of  the 
courts  of  the  United  States  for  the  District 
of  Connecticut. 

By  section  5451  of  the  Heyised  Statutes, 
*  every  person  who  promises,  offers  or  giyes, 
or  causes  or  procures  to  be  promised,  offered 
or  giyen,  any  money  or  other  thing  of  yalue, 
or  makes  or  tenders  any  contract,  undertak- 
ing, obligation,  gratuity  or  security  for  the 
payment  of  money,  or  for  the  deliyery  or 
conyeyance  of  anything  of  yalue  to  any  offi- 
cer of  the  United  States,"  ''with  intent  to  in- 
fluence him  to  commit  or  aid  in  committing, 
or  to  collude  in  or  allow  any  fraud,  or  make 
opportunity  for  the  commission  of  any  fraud 
on  the  United  States,  or  to  induce  him  to  do 
or  omit  to  do  any  act  in  yiolation  of  his  law- 
ful duty,  shall  be  punished**  by  fine  and  im- 
prisonment. 

By  the  Act  of  June  17,  1878,  chap.  259,  § 
1,  "  no  postmaster  of  any  class,  or  other  per- 
son connected  with  the  postal  seryice,  in- 
trusted with  the  sale  or  custody  of  postage 
stamps,  stamped  enyelopes  or  postal  cards, 
shall  use  or  dispose  of  them  in  the  payment 
of  debts  or  in  tiie  purchase  of  merchandise 
or  other  salable  articles,  or  pledge  or  hy- 
pothecate the  same,  or  sell  or  dispose  of 
them  except  for  cash,"  on  pain  of  being 
deemed  guilty  of  a  misdemeanor  and  pun- 
ished accordingly.     20  Stat.  141. 

By  this  Statute,  postmasters  are  peremp- 
torily forbidden,  not  only  to  dispose  of  post- 
age stamps  in  the  parent  of  debts  or  in  the 
gurchase  of  commodities,  or  to  pledge  them, 
nt  "to  sell  or  dispose  of  them  except  for 
cash."  The  word  **cash''  in  this  Statute,  as 
in  common  speech,  means  ready  money,  or 
money  in  hand,  either  in  current  coin  or 
other  legal  tender,  or  in  bank  bills  or  checks 
paid  and  receiyed  as  money,  and  does  not 
Include  promises  to  pay  money  in  the  future. 
A  sale  on  credit  is  not,  ordinarily  speaking, 
and  in  the  absence  of  any  eyidence  of  usage, 
ft  sale  for  cash,  within  Uie  meaning  of  that 
word  as  used  in  statutes  or  contracts.  Mutter 
T.  Norton,  182  U.  S.  601  [88 :  897]  ;  Bliss  y. 
Arnold,  8  Y t.  252 ;  Steitard  y.  Seudder,  24 
N.  J.  L.  96 ;  F\^  y.  Mason,  6  Md.  87 ;  Blair 
T.  Wilson,  28  Gratt.  165,  176 ;  Farr  ▼.  Sims, 

188  0.  8. 


Rich.  £q.  Cas.  122,  181 ;  Meng  y.  Rouser,  18 
Rich.  Eq.  210,  218. 

The  peti toner  relies  on  the  following  pas- 
sage in  an  opinion  deliyered  by  Mr,  Justice 
Swayne :  ''Life  insurance  is  a  cash  business. 
Its  disbursements  are  all  in  money,  and  its 
receipts  must  necessarily  be  in  the  same 
medium.  This  is  the  uniyersal  usage  and 
rule  of  all  such  companies.  **  Hoffman  y. 
John  Hancock  Mut,  L,  Ins,  Co.  92  U.  S.  161, 
164  [28:  689,  641].  But  the  only  point  de- 
cided in  that  case  was  that  an  agent  of  an 
insurance  company  could  not,  unless  author- 
ized by  the  company,  accept  personal  prop* 
erty  as  money  in  payment  of  a  premium.  ISTo  [2G4] 
question  arose  or  was  considered  as  to  the 
premium  note ;  and  it  cannot  reasonably  be 
inferred  that  the  learned  justice  meant  to  in- 
timate that  a  premium  note  was  cash  or 
money,  before  the  amount  thereof  was  paid 
by  the  insured  and  receiyed  by  the  insurance 
company,  according  to  the  terms  of  their 
contracts. 

The  substance  and  effect  of  the  letter 
written  and  sent  by  the  petitioner,  in  behalf 
of  himself  and  his  partners,  to  De  Wolf  as 
postmaster,  was  to  ask  him  whether,  if  they 
should  send  him  from  fiye  to  ten  thousand 
circulars  in  addressed  enyelopes,  he  would 
put  postage  stamps  on  them  and  send  them 
out,  at  the  rate  of  fifty  to  one  hundred  daily ; 
and  to  promise  him  tbat^  if  he  would  do  so, 
and  would  render  them  a  statement  of  his 
doings  and  an  account  of  the  stamps  used, 
they  would  remit  to  him  the  price  of  the 
stamps.  If  we  take  fiye  thousand,  the  small- 
est number  of  circulars  proposed  to  be  sent 
by  the  petitioner  to  the  postmaster,  and  one 
hundred,  the  largest  number  suggested  to  be 
sent  out  by  the  postmaster  daily,  it  would 
require  fifty  days  for  the  postmaster  to  send 
out  the  circulars;  and  the  petitioner  would 
thus  be  allowed  an  ayerage  credit  of  at  least 
twenty-fiye  days  on  his  payments  to  the  post- 
master for  fiye  thousand  postage  stamps ;  and 
the  postmaster  would  receiye  and  retain  a 
conunission  on  the  sale  of  as  many  stamps, 
which  neither  he  nor  any  other  postmaster 
would  retain  if  ^e  circulars  were  mailed  by 
the  petitioner  at  the  postofflce  in  New  York 
or  any  other  postofflce  where  the  postmaster 
was  paid  by  a  salary. 

If  this  letter  was  not  an  offer  of  money  to 
the  postmaster,  it  was  clearly  a  tender  of  a 
contract  for  the  payment  of  money  to  him, 
with  intent  to  induce  him  to  sell  postage 
stamps  for  credit^  in  yiolation  of  his  lawful 
duty;  and  therefore  came  within  g  5451  of 
the'  Reyised    Statutes,    aboye   quoted.      A 

Sromise  to  a  public  officer,  that  if  he  will 
o  a  certain  unlawful  act  he  shall  be  paid  a 
certain  compensation,  is  an  offer  to  bribe  him 
to  do  the  unlawful  act;  and  an  offer  of  a 
contract  to  pay  money  to  a  postmaster  for  an 
unlawful  sale  by  him  of  postage  stamps  on 
credit  is  not  the  less  within  the  Statute,  be- 
cause the  portion  of  that  money  which  he 
would  ultimately  haye  the  right  to  retain,  [265 
by  way  of  conunission,  from  the  Unitini 
States,  would  be  no  greater  than  he  would 
haye  upon  a  lawful  sale  for  cash  of  an  equal 
amount  of  postage  stamps. 
The  remaining  and  more  interesting  quea- 
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tlon  is  whether  the  petitioner  can  be  tried  for 
this  offense  in  the  District  of   Connecticut. 

The  petitioner  relies  on  those  provisions  of 
the  Constitution  of  the  United  States  which 
declare  that  in  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  be  tried  by 
an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed. 
Art.  8,  sec.  2;  Amendments,  art.  6. 

But  the  right  thereby  secured  is  not  a  right 
to  be  tried  in  the  district  where  the  accused 
resides,  or  even  in  the  district  in  which  he 
is  personally  at  the  time  of  committing  the 
crime,  but  in  the  district  "wherein  the  crime 
shall  have  been  committed." 

Reference  was  made  in  argument  to  the 
question,  often  disputed,  where  an  indict- 
ment for  murder  shall  be  tried,  when  a  person 
mortally  wounded  in  one  jurisdiction  after- 
wards dies  in  another  jurisdiction.  See 
Cam.  v.  Madoon,  101  Mass.  1,  and  author- 
ities there  cited  ;  Beg.  v.  Keyn,  L.  R.  2  £zch. 
Div.  63 ;  The  Franeonia,  11  Am.  L.  Rev. 
625 :  State  v.  Bawen,  16  Kan.  475 ;  United 
States  V.  Guiteau,  1  Mackey,  498.  But  there 
the  original  unlawful  act  is  not  only  done 
by  the  offender,  but  reaches  the  person  at 
whom  it  is  aimed,  in  one  jurisdiction;  and 
it  is  the  subsequent  effect  only  which  takes 
place  in  another  jurisdiction.  We  have  no 
occasion  now  to  consider  such  a  case,  bevond 
observing  that  before  the  Declaration  oi  In- 
dependence provision  had  been  made  by  stat- 
ute, both  in  England  and  in  Ireland,  for 
trying  such  cases  in  either  jurisdiction,  and 
was  never  supposed  to  be  inconsistent  in 
principle  with  the  provision  of  Magna 
Charta,  chap.  14,  for  trial  by  a  jury  of  the 
vicinage.  1  East,  P.  C.  866;  1  Gfabbett's 
Crim.  Law,  501.  It  is  universally  admitted 
tiiat  when  a  shot  fired  in  one  jurisdiction 
strikes  a  person  in  another  jurisdiction,  the 
offender  may  be  tried  where  the  shot  takes 
effect,  and  the  only  doubt  is  whether  he  can 
'266]  be  tried  where  the  shot  is  fired.  Rex  v. 
Coombes,  1  Leach  (4th  ed.)  888;  United  States 
v.  Davis,  2  Sunm.  482;  People  v.  Adams,  8 
Denio,  190,  207.  and  1  N.  Y.  178,  176,  179 ; 
Cockbum,  Ch,  /.,  in  Beg,  ▼.  Keyn^  L.  R  2 
Exch.  Div.  233,  284. 

When  a  crime  is  committed  partly  in  one 
district  and  partly  in  another,  it  must,  in 
order  to  prevent  an  absolute  failure  of  jus- 
tice, be  tried  in  either  district,  or  in  that  one 
which  the  Legislature  may  designate;  and 
Congress  has  accordingly  provid3d  that 
"when  any  offense  against  the  United  States 
Is  begun  in  one  judicial  district  and  com- 
pleted in  any  other,  it  shall  be  deemed  to 
have  been  committed  in  either,  and  may  be 
dealt  with,  inquired  of,  tried,  determined 
and  punished  in  either  district,  in  the  same 
manner  and  as  if  it  had  been  actually  and 
wholly  committed  therein."  Rev.  Stat.  §731. 

When  an  offense  is  committed  by  means  of 
a  communication  through  the  postotfice,  the 
sender  has  sometimes,  as  appears  by  the  cases 
cited  for  the   petitioner,    been   held   to   be 

fnmishable  at  the  place  where  he  mails  the 
etter.  United  States  v.  W&rrall,  2  U.  S.  2 
Dall.  884  [1 :  486]  ;  United  States  v.  Bickfard, 
4  Blatchf.  837 ;  Hex  v.  Williams,  2  Oampb. 
£06 :  i2ftr  ▼.  Burdett,  8  Bam.  &  Aid.  717.  and  1 
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4  Barn.  &  Aid.  95 ;  Perkin*8  Case,  2  Lew.  C. 
C.  150 ;  Beg.  v.  Cwke,  1  F.  &  F.  64 ;  Beg.  ▼. 
Ilolines,  L.  R.  12  Q.  B.  Div.  23,  15  Cox, 
Crim.  Cas.  848.  But  it  docs  not  follow  that 
he  is  not  punishable  at  the  place  where  the 
letter  is  received  by  the  person  to  whom  it 
is  addressed ;  and  it  is  settled  by  an  over- 
whelming weight  of  authority  that  he  may 
be  tried  and  punished  at  that  place,  whether 
the  unlawfulness  of  the  communication 
through  the  postoffice  consists  in  its  being  a 
threatening  letter  (Bex  v.  Oit^wood,  1  Leach, 
142;  S.  C.  2  East,  P.  C.  1120;  E^r's  Case, 
2  East,  P.  C.  1125)  ;  or  a  libel  {Bex  v.  John- 
son,  7  East,  (^,8.  C.  8  J.  P.  Smith,  94; 
Bex  V.  Burdett,  4  Bam.  &  Aid.  95,  136,  150, 
170,  184;  Com.  v.  Blanding,  3  Pick.  304; 
Be  Buell,  8  Dill.  116,  122)  ;  or  a  false  pre- 
tense  or  fraudulent  representation.  Beg.  v. 
Leceh,  Dearsly,  642  ;S.  C.  7  Cox,  Crim.  Cas. 
100;  Beg.  v.  Bogers,  L.  R.  8  Q.  B.  Div.  28; 
8.  C,  14  Cox,  Crim.  Cas.  22;  People  v.  Bath- 
bun,  21  Wend.  509  ;  People  v.  Adams,  8  Dcnio, 
190,  and  1  N.  Y.  173 ;  FouU  v.  State,  15  Lea, 
712. 

The  only  decision  to  the  contrary,  cited  for 
the  petitioner,    is  one  in  which  the  Circuit 
Court  of  the  District  of  Columbia,  upon  the 
authority  of  a  former  case  in  the  same  court 
in  which  no  opinion  is  reported,    held  that 
where  a  letter  containing  a  forged  check  was 
put  in  the  postoffice  at  Baltimore,  addressed 
to  a    person  in   Washington,   there    was   no 
uttering  of  the  forged  paper  in  Washington. 
United  States  v.  Jrli/mpton,  4  Cranch,   C.  C. 
309,  citing  United  States  v.  Wright,  2  Cranch, 
C.  C.  296.     In  Dana's  Case,  7  Benedict,  1.  a 
warrant  to  remove  to  the  District  of  Colum- 
bia a  person  alleged  to  have  printed  a  libel 
in  a  newspaper  published  in  New  York,  and 
circulated  by  his  authority  in  the  District  of" 
Columbia,  was  refused  by  Mr.  Justice  "BlsLtch-^ 
ford,  then  district  judge,    not   because   thm 
offense  could  not  be  punished  in  the  District 
of  Columbia,  but  because  the  law  of  that 
District  provided  for  its  prosecution  by  in- 
formation only,  and  was  therefore  unconsti- 
tutional.    In   United  States  v.   Comttford,  25 
Fed.  Rep.  902,  an  indictment  on  §  3893  of 
the  Revised  Statutes,   for  "knowingly   de- 
positing or  causing  to  be  deposited**  in  the 
postoiflce  at  New  York  a  letter  containing 
obscene  matter  in  a  sealed  envelope  addrcssea 
to  a  person  in  Texas,  was  quashed,  not  merely 
for  want  of  jurisdiction  in  Texas,    but  be- 
cause the  court  held  that  the  act  did  not  con- 
stitute an  offense  under  that  Statute,  in  accord 
with  the  decision  of  this  court  at  the  present 
term  in  United  States  v.  Chase,  135  U.  8.  255 
[34:  117]. 

In  the  case  before  us,  the  offense  charged 
bein^  an  offer  of  money,  or  a  tender  of  a 
contract  for  the  payment  of  money,  contained 
in  a  letter  mailed  in  New  York  and  addressed 
to  a  postmaster  in  Connecticut,  to  induce 
him  to  violate  his  official  duty,  it  might  ad- 
mit of  doubt  whether  any  offense  against  the 
laws  of  the  United  States  was  committed 
until  the  offer  or  tender  was  known  to  the 
postmaster  and  might  have  influenced  his 
mind.  But  there  can  be  no  doubt  at  all  that 
if  any  offense  was  committed  in  New  York, 
the  offense  continued  to  be  committed  when 
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Ibe  letter  reached  the  postmaster  in  Connecti- 
cut; and  that  if  no  offense  was  committed 
in  New  York,  an  offense  was  committed  in 
Connecticut ;  and  tiiat,  in  either  aspect,  the 
District  Court  of  the  United  States  for  the 
District  of  Connecticut  had  jurisdiction  of 
the  cliarge  against  the  petitioner.  Whether 
he  might  have  been  indicted  in  New  York 
is  a  question  not  presented  by  this  appeal. 
Oraer  aJtrtMcL 
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J  St  parte: 

In  the  Matter  of  WILLIAM  EEMMLER, 

Petitioner. 

(Sees,  a  Reporter*!  ad.  489-448.) 

cf  error  to  state  eourt,  tehen  iseued-— cruel 
and  unueual  punishment^  what  %$ — eomtruC' 
turn  cf  Conetitution — $Uite  deeiiion,  tehen  re- 
^ewable^l4th  Amendment—power  of  State 
— New  York  Law  inflicting  punishment  tf 
death  hy  electricity,  constitutional, 

A  writ  of  error  to  the  highest  court  of  a  State 
Is  not  allowed  as  of  right,  and  ought  not  to  be 
nt  out  when  thia  court,  after  hearing,  is  of  opin- 
ion that  the  issue  of  the  writ  oould  only  result  in 
-the  affirmance  of  the  Judgment. 

Punishments  are  cruel  when  they  involve  tor- 
ture or  a  lingering  death;  but  the  punishment  of 
^toath  is  not  cruel,  within  the  meaning  of  that 
"word  as  used  in  the  Constitution. 

The  decision  of  the  New  York  state  courts  sus- 
taining the  validity  under  the  State  Oonstitutlon 
of  the  New  York  Act,  prescribing  that  the  pun- 
ishment of  death  shaU  be  by  electricity  (chap.  480, 
Laws  of  1886),  is  not  re-ezaminable  here;  that  de- 
cision was  not  against  any  title,  right,  privilege 
or  Immunity  specially  set  up  or  claimed  by  the 
petitioner  under  the  Ck)nstitution  of  the  United 
States. 

.  The  privileges  and  immunities  arising  out  of  the 
nature  and  essential  character  of  the  national 
government,  and  granted  or  secured  by  the  Con- 
stitution of  the  United  States,  are  those  protected 
by  the  XI  Vth  Amendment  to  the  Federal  Consti- 
tution. 

,  That  Amendment  was  not  designed  to  Interfere 
with  the  power  of  the  State  to  protect  the  lives, 
liberties  and  property  of  its  citizens,  and  to  pro- 
mote their  health,  peace,  morals,  education  and 
good  order. 

,  Satd  Statute  inflicting  the  punishment  of  death 
by  electricity  is  within  the  legitimate  sphere  of 
the  legislative  power  of  the  State. 

Said  Statute  does  not  amount  in  law  to  a  denial 
by  the  State  of  due  process  of  law  to  one  accused 
of  crime,  or  of  any  right  secured  to  him  by  the 
Constitution  of  the  United  States. 

[No.  18.  Original.] 
JLrgued  May  £0, 1890.     Decided  May  tS,  1880, 

Ncrm.—As  to  iurif  diction  in  the  United  States  Su- 
preme CourU  where  federal  qtuestion  ai-isee^  or  where 
are  drawn  in  question  statutes,  treaty  or  Constitu- 
tion^ see  notes  to  Martin  v.  Hunter,  4:  97;  Matthews 
T.  Zane,  2:  654;  Williams  v.  Norris,  6:  571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  conflict  with  State  Con- 
stitution; to  reviae  decrees  of  state  courts  as  to  con- 
struction of  state  Iatr8,-8ee  notes  to  Jackson  v. 
Lomphire,  7:  079,  and  Commercial  Bank  v.  Bucking- 
ham, ]&  100. 


PETITION  for  a  writ  of  error  to  review  a 
judgment  of  the  Supreme  Court  of  the 
State  of  New  York  affirming  an  order  of  the 
County  Judge  of  Cayuga  County  remanding 
the  relator  to  the  custody  of  the  warden  of 
the  state  prison  at  Auburn  upon  a  hearing 
upon  habeas  corpus.  Said  judgment  of  the 
Supreme  Court  was  entered  upon  a  judgment 
of  the  Court  of  Appeals  of  said  State,  affirm- 
ing a  previous  oraer  of  the  Supreme  Court. 
Application  for  writ  of  error  denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  Ro^er  M.  Sherman,  for  petitioner : 

We  assume  that  the  determination  of  ques- 
tions which  the  decisions  of  this  court  have 
left  open  will  not  be  reached  in  this  case 
upon  the  present  motion,  but  upon  the  re- 
turn to  the  writ  and  in  due  course  of  law. 

^oies  V.  Illinois,  128  U.  8.  164  (81 :  85). 

The  decision  below,  sustaining  the  Stat- 
ute, necessarily  involved  an  adjudication 
that  it  v^as  not  a  violation  of  the  Federal 
Constitution. 

Bpencer  y.  Merchant,  125  U.  8.  852  (81 :  766). 

Due  process  of  law  to  deprive  a  person  of 
his  life  excludes  ** cruel  and  unusual  punish- 
ment. " 

Immuni^  from  such  cruel  and  unusual 
punishment  is  a  privilege  of  citizens  of  the 
United  States  v^hich  no  state  law  can  abridge. 

In  the  mode  of  execution,  or  in  the  impo- 
sition of  solitary  confinement,  or  in  the  (rel- 
egation of  the  iudicial  functions  of  fixing 
the  day  of  death,  this  Statute  does  not  pre- 
scribe due  process  of  law. 

Wynehamer  v.  People,  18  N.  Y.  878 ;  David- 
son  V.  New  Orleatis,  96  U.  S.  101.  102,  104 
(24 :  618,  619)  ;  Den  v.  Eoboken  Land  dt  Imp, 
Co.  59  U.  8.  18  Hov7.  276,  277  (15 :  874)  ; 
SlauglUer  House  Cases,  88  U.  8.  16  Wall.  118 
(21 :  422) . 

The  constitutional  provision  in  this  respect 
has  been  held  not  to  apply  to  state  courts. 
Its  principle,  however,  must  be  considered 
as  part  of  the  common  law  of  each  State. 

8  Whart.  Crim.  Lav7,  g  8405. 

Due  process  of  law  excludes  cruel  and  un- 
usual punishment. 

Done  V.  People,  6  Park.  Crim.  Rep.  882- 
888 ;  Lowenberg  v.  People,  27  N.  Y.  842. 

It  is  open  to  contention  in  this  court,  that 
the  provision  of  the  Fourteenth  Amendment, 
which  forbids  a  State  to  make  or  enforce  any 
law  v^hich  shall  abridge  the  privileges  or 
immimities  of  citizens  of  the  United  States, 
is  a  prohibition  to  the  State  to  impose  cruel 
and  unusual  punishment. 

Spies  V.  Illinois,  128  U.  S.  181,  166  (81 : 
80,  86)  ;  Strauder  v.  West  Virginia,  100  U.  8. 
307  (25 :  665)  ;  Brown  v.  Levee  Comrs.  50 
Miss.  487;  2  Kent,  Com.  6,  8 

This  Statute  of  New  York  imposes  cruel 
and  unusual  punishment. 

8/iepha'd  v.  People,  25  N.  Y.  406,  414. 

This  court  does  not  necessarily  follow  the 
decision  of  a  State  Legislature  upon  the  ques- 
tion 'whether  its  enactments  conflict  with  the 
Federal  Constitution.  The  inquiry  is  here 
original  and  independent,  without  regard  to 
legislative  forms. 

Ohio  L.  Ins.  db  T.  Co.  v.  Debolt,  57  U  8. 
16  How.  432.  433  (14:  1003,  1004)  ;  Pease  r. 
Peck,  59  U.  e.  18  How.  505  (15:  518)  ;  Jefer- 
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won  Branch  Bank  v.  SkeUy,  66  U.  S.  1  Black, 
436  (17 :  178>  ;  United  States  v.  Miueatine,  75 
U.  8.  8  Wall.  682  (19 :  493)  ;  Dovglau  v. 
Pike  County,  101  U.  8.  687  (25 :  971)  ;  Bur- 
gess V.  Seligman,  107  U.  8.  38  (27 :  865)  ; 
LonisHlle  Jt  N.  B,  Co,  v.  Palmes,  109  U.  8. 
"256  (27 :  926)  :  Grenada  County  v.  Brogden, 
112  U.  8.  269  (28:  707)  ;  Pease  v.  Peck,  59 
TJ.  8.  18  How.  595  (15 :  519) . 

What  in  the  8tate  of  New  York  is  a  cruel 
and  unusual  punishment  for  the  crime  of 
murder  is  a  question  of  federal  cognizance 
under  the  14th  Amendment,  although  it  in- 
volve the  construction  of  the  State  Constitu- 
tion, and  this  court  is  at  liberty  to  differ 
from  the  court  of  appeals  thereupon. 

When  the  14th  Amendment  was  adopted, 
the  law  required  that  the  warrant  for  execu- 
tion should  specify  the  time  thereof. 

N.  y.  Rev.  Stat  part  IV.,  chap.  1,  title 
1.J24. 

This  requirement  is  something  more  than 
mere  remedial  or  administrative  process ;  and 
the  change  which  delegates  this  power  and 
^uty  of  the  court  to  the  warden  of  the  state 
prison  has  been  considered  by  this  court  in 
£x  parU  MedUf,  134  U.  8.  160  (83 :  835) . 

The  court  will  take  judicial  notice  of  the 
effect  of  this  Statute,  for  it  involves  a  law  of 
nature.  When  a  court  will  take  judicial 
notice,  it  will  inform  itself  at  its  discretion. 
It  was  proper  to  give  proof  addressed  to  this 
discretion. 

Stephens,  Dig.  of  the  Law  of  Ev.  art.  58, 
subd.  11 ;  United  States  v.  Tesehmaker,  63  U. 
8.  22  How.  892,  403  (16:  853,  856)  ;  StaU  v. 
Waoner,  61  Me.  178 ;  JHeKinmm  t.  Bliss,  21 
N.  Y.  206,  213,  217. 

The  Statute  is  so  repugnant  that  it  cannot 
be  enforced. 

United  States  t.  Cantril,  8  U.  8.  4  Cranch, 
167  (2  :  584) . 

It  has  been  proved  in  this  case,  and  the 
court  will  upon  this  proof  take  judicial  no- 
tice, that  the  State  of  New  York  is  so  enforc- 
ing its  Statute  as  in  all  human  probability 
to  torture  the  plaintiff.  This  plaintiff  is  en- 
titled to  the  protection  of  the  Federal  Con- 
stitution. 

Ez  parU  Virginia,  100  U.  8.  847  (25 :  680) . 

A  penal  statute  which  is  in  general  lan- 
^age  broad  enough  to  cover  wrongful  acts, 
without  as  well  as  within  the  constitutional 
Jurisdiction,  cannot  be  limited  by  judicial 
<X)nstruction  so  as  to  make  it  operate  only  on 
that  which  Congress  may  rightfully  prohibit 
mnd  punish. 

United  States  t.  Beese,  92  U.  6.  214,  221 
(23 :  563,  565)  ;  United  StatiS  t.  Harru,  106 
TJ.  8.  629,  642  (27 :  290,  295)  ;  Baldwin  v. 
Franks,  120  U.  8.  686  (30 :  768)  ;  Trade-Mark 
Cases,  100  U.  8.  82,  98,  99  (25:  550,  553)  ; 
Eartung  t.  PeopU,  22  N.  Y.  106. 

Jfr.  Charles  F.  Tabor,  Atty-Oen.  of 
Kew  York,  for  respondent : 

An  imprisonment  under  a  Judgment  can- 
cot  be  unlawful  unless  that  Judgment  be  an 
Absolute  nullity,  and  it  is  not  a  nullity  if 
the  court  has  general  Jurisdiction  of  the  sub- 
ject, although  it  should  be  erroneous. 

Eoiparte  WaUcins,  28  U.  8.  8  Pet.  202  (7: 
658). 

The  only  ground  od  which  this  court  will 


give  relief  on  habeas  corpus  to  a  prisoner 
under  sentence  of  another  court  is  the  want 
of  jurisdiction  in  such  court  over  the  person 
or  the  cause,  or  some  other  matter  rendering 
its  proceedings  void. 

Ex  parte  Siebold,  100  U.  8.  376  (25 :  718) ; 
Be  Coy,  127  U.  S.  758  (32:  280). 

If  the  judgment  is  merely  erroneous,  the 
party  aggrieved  can  only  have  relief  by  writ 
of  error  or  otlier  process  of  review.  n%  can- 
not be  relieved  summarily  by  habeas  corpus. 

People  V.  LiscotJib,  60  N.  Y.  570 ;  Ptople  t. 
Jacobs,  66  N.  Y.  8 ;  People  v.  Brady,  56  N. 
Y.  192 ;  Ee  parte  Kaine,  3  Blatchf.  1. 

The  sentence  imposed  by  the  court  cannot 
be  corrected  bv  a  writ  of  habeas  corpus,  but 
only  by  appeal. 

Wilkerson  v.  Utah,  99  U.  8.  137  (25 :  848)  ; 
Lowenberg  v.  People,  27  N.  Y.  341,  342. 

The  writ  of  error  is  not  allowed  as  a  mattei 
of  right. 

TwiteheU  t.  Qm.  74  U.  8  7  Wall.  821  (19: 
223)  ;  Spies  v.  lUinois,  123  U.  8.  143  (31 :  80)  ; 
Brooks  V.  Missouri,  124  U.  8.  394  (31 :  454)  ; 
Bridge  Proprietors  v.  Hoboken  fjand  A  Imp. 
Co.  68  U.  8.  1  Wall.  143  (17 :  576)  ;  Chouteau 
V.  Gibson,  111  U.  8.  200  (28 :  400)  ;  DetrcU 
City  R  Co.  T.  Guthard,  114  U.  S.  136  (29: 
118). 

This  court  will  not  take  Jurisdiction  to 
review  the  action  of  a  state  court  if  the  fed- 
eral question  raised  here  was  not  raised  be- 
low. 

Santa  Cms  County  v.  Santa  OruM  B,  Cb. 
Ill  U.  8.  361  (28:  456). 

The  Fourteenth  Amendment  to  the  Federal 
Constitution  has  not  been  violated  by  the 
Statute  in  question. 

SlauglUer  House  Cases,  83  U.  8.  16  Wall.  36, 
77  (21 :  394,  409)  ;  New  York  City  t.  MUn, 
36  U.  8.  11  Pet.  102,  139  (9:  648,  668) 
Presser  t.  lUinois,  116  U.  8.  265  (29 :  619) 
Kennard  y.  Louisiana,  92  U.  8.  483  (28 
479)  ;  Davidson  v.  Neu>  Orleans,  96  U.  8.  104 
(24 :  619)  ;  Missoun  Pac.  R.  Co.  t.  ITiiiiMi, 
115  U.  8.  520  (29:  465). 

The  police  power  extends  to  the  protection 
of  the  lives,  health  and  property  of  the  citi- 
zens, and  to  the  perservation  of  good  order 
and  the  public  morals. 

The  Ijegislature  cannot,  by  any  oontnctk 
devest  itself  of  its  police  power. 

Boston  Beer  Co.  v.  MassaehusetU,  97  U.  8. 
33  (24:  989)  ;  Mugler  v.  Kansas,  128  U.  & 
665  (81 :  211)  ;  Minneapolis  d  St.  L.  K.  Gb. 
v.  Beekunth,  129  U.  8.  26  (82 :  585);  Kidd  y. 
Person,  128  U.  8.  1  (82:  346)  ;  Hurtada  y. 
California,  110  U.  8.  516  (28 :  232)  ;  Plmodl 
y.  hnnsyltania,  127  U.  8.  683  (32:  256). 

The  only  question  decided  by  the  court  of 
aopeals  was  **that  chapter  489  of  the  Lawa 
ol  1888  was  not  in  violation  of  section  5  of 
article  1  of  the  State  Constitution.*  Thai 
being  so,  the  decision  of  the  court  of  appeals, 
on  the  construction  of  the  Constitution  and 
Statute  of  New  York,  will  be  followed  by 
Uiis  court. 

Elmvood  y.  Marcy,  92  U.  6.  289  (28 :  710)  ; 
Fhirfield  v.  GaUitin  Co.  100  U.  8.  47  (85: 
544)  ;  Howe  Machine  Co.  y.  Gaae,  100  U.  ft. 
677  (25 :  755)  ;  HaU  y.  De  Oidr,  95  U.  a 
500  (24 :  552)  ;  National  Bank  y.  BoeitaH,  185 
U.  8.  68  v81:  693). 
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Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  an  application  for  a  writ  of  error 
to  bring  up  for  review  a  judgment  of  the 
wamteme  court  of  the  State  of  New  York, 
•mrming  an  order  of  the  county  judge  of 
C^juga  County,  remanding  the  relator  to  the 
custody  of  the  warden  of  the  state  prison  at 
Auburn,  upon  a  hearing  upon  habeas  corpus. 
Th«  judgment  of  the  supreme  court  was 
entered  upon  a  judgment  of  the  Court  of  Ap- 
peals of  the  State  of  New  York,  affirming  a 
previous  order  of  the  supreme  court.  The 
application  was  originally  presented  to  Mr, 
Jtuliee  Blatchford,  and,  upon  his  suggestion, 
was  permitted  to  be  made  in  open  court,  and 
has  been  heard  upon  full  argument. 

A  writ  of  error  to  the  highest  court  of  a 
State  is  not  allowed  as  of  right,  and  ought 
not  to  be  sent  out  when  the  court  in  session, 
after  hearing,  is  of  opinion  that  it  is  appar- 
ent upon  the  face  of  the  record  that  the  issue 
d  the  writ  could  only  result  in  the  affirm- 
ance of  the  judgment.  Spies  v.  Illinois,  123 
U.  8.  131  [31:  80]. 

The  writ  of  habeas  corpus  was  allowed  on 
the  11th  day  of  June,  1889,  and  made  return- 
able before  the  county  judge  of  Cayuga 
County.  The  peti t i on  was  fl  I ed  by  one  Hatcn, 
and  stated  *'that  William  Eemmler,  otherwise 
called  John  Hort,  is  imprisoned  or  restrained 
in  his  liberty  at  Auburn  state  prison,  in  the 
City  of  Auburn,  County  of  Cayuga,  State 
of  New  York,  by  Charles  F.  Durston,  agent 
and  warden  of  Auburn  state  prison,  having 
charge  thereof.  That  he  has  not  been  com- 
mitt^  and  is  not  detained  by  virtue  of  any 
Judgment,  decree,  final  order  or  process  is- 
sued by  a  court  or  judge  of  the  United  States, 
in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the 
United  States,  or  have  acquired  exclusive 
Jurisdiction  by  the  commencement  of  legal 
proceedings  in  such  a  court ;  nor  is  he  com- 
mitted or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  a  competent  tribunal  of 
civil  or  criminal  jurisdiction,  or  the  final 
order  of  such  a  tribunal  made  in  the  special 
proceedings  instituted  for  any  cause  except 
to  punish  him  for  contempt ;  or  by  virtue  of 
an  execution  or  other  process  issued  upon 
such  a  judgment,  decree  or  final  order.  Tiiat 
the  cause  or  pretense  of  the  imprisonment  or 
restraint  of  said  William  Eemmler,  other- 
wise called  John  Hort,  according  to  the  best 
knowledge  and  belief  of  your  petitioner,  is 
that  he  was  indicted  by  a  grand  jury  of  Erie 
County,  for  murder  in  the  first  degree ;  that 
be  was  tried  therefor  at  a  Court  of  Oyer  and 
Terminer  of  Erie  County,  and  found  guilty 
thereof  by  the  verdict  of  a  jury  on  the  lOth 
iay  of  May,  1889 ;  that  thereafter  and  on  the 
L4th  day  of  May,  1889,  he  was  arraigned  in 
laid  court  of  oyer  and  terminer  for  sentence ; 
that,  contrary  to  the  Constitution  of  the  State 
>f  New  York  and  of  the  United  Stjites,  and 
x>ntrary  to  his  objection  and  exception,  duly 
ind  timely  taken  in  due  form  of  law,  he 
WMB  sentenced  to  undergo  a  cruel  and  un- 
uual  punishment,  as  appears  by  a  copy  of 
!he  pretended  judgment,  warrant  or  mandate 
laieto  annexed  and  made  a  part  of  this  peti- 
don  and  marked 'Exhibit  A,'  by  virtue  of 


which  such  imprisonment  or  restraint  it 
claimed  to  be  maae :  that  he  is  deprived  of  lib- 
erty and  threatened  with  deprivation  of  life 
without  due  process  of  law,  contrary  to  the 
Constitution  of  the  State  of  New  York  and  of 
the  United  States,  and  contrary  to  his  objec- 
tion and  exception  thereto,  duly  and  timely 
taken.  The  imprisonment  is  stated  to  be  if* 
legal  because  it  is  contrary  to  the  provisions 
of  each  of  said  Constitutions. " 

The  warden  of  the  Auburn  state   prison 
made  the  following  return : 

**  First.  That  I  am  the  duly  appointed  and 
acting  warden  and  agent  of  the  Auburn  state 
prison,  and  on  the  said  11th  day  of  June, 
1889,  and  before  the  said  writ  of  habeas  cor- 
pus was  served  upon  and  came  to  me,  the  1440 
said  William  Eemmler,  otherwise  called 
John  Hort,  was,  and  now  is,  in  my  custody 
and  detained  by  me  in  the  state  prison  at 
Auburn,  in  the  State  of  New  York,  under  and 
by  virtue  of  a  judgment  of  the  Court  of  Oyer 
and  Terminer  of  the  State  of  New  York,  held 
in  and  for  the  County  of  Erie,  on  the  14th 
day  of  May,  1889,  duly  convicting  the  said 
William  Kemmler,  otherwise  called  John 
Hort,  of  murder  in  the  first  degree.  A  true 
copy  of  the  judgment  roll  of  the  aforesaid 
conviction  is  hereto  attached  as  a  part  hereof, 
and  marked  'Exhibit  A.' 

**And  said  William  Kemmler,  otherwise 
called  John  Hort,  is  also  detained  in  my 
custody  as  such  warden  and  agent  under  and 
by  virtue  of  a  warrant  signed  by  the  Hon. 
Henry  A.  Childs,  the  justice  of  the  supreme 
court  before  whom  the  said  William  Kemm- 
ler, otherwise  called  John  Hort,  was,  as  afore- 
said, duly  tried  and  convicted,  and  whidi 
said  warrant  was  duly  issued  in  pursuance 
of  the  aforesaid  conviction,  and  in  compliance 
with  the  provisions  of  the  Code  of  Criminal 
Procedure,  relating  tiiereto,  a  copy  of  which 
said  warrant  is  hereto  annexed  as  a  part  here- 
of, and  marked  'Exhibit  B.' 

**  Seccmd.  And  I,  the  said  Charles  F.  Dura- 
ton,  agent  and  warden  of  Auburn  state  prison, 
do  make  a  further  return  and  allege  as  I  am 
advised  and  verily  believe  to  be  true,  that  the 
said  William  Kemmler, otherwise  called  John 
Ilort,  was  not  sentenced  as  hereinbefore  set 
forth,  to  undergo  a  cruel  and  unusual  punish- 
ment, contrary  to  the  provisions  of  the  Con- 
stitution of  the  State  of  New  York  and  the 
Constitution  of  the  United  States. 

**  And  I  do  further  allege  that  the  said  im- 
prisonment and  restmint  of  the  said  William 
Kemmler,  otherwise  called  John  Hort,  and  the 
deprivation  of  his  liberty  and  the  threatened 
deprivation  of  life,  are  not  without  due  proc- 
ess of  law  and  are  not  contrary  to  the  pro- 
visions of  the  Constitution  of  the  State  of 
New  York  or  the  Constitution  of  tie  United 
States,  as  alleged  in  the  petition  upon  which 
said  writ  of  habeas  corpus  was  granted. 

"I  do  further  allege,  as  I  am  advised,  that 
the  said  judgment  of  conviction  hereinbefore 
set  forth,  and  the  aforesaid  warrant  and  the  1441 
punishment  and  deprivation  of  liberty  and  ' 
the  threatened  deprivation  of  life  of  the  said 
William  Kemmler,  otherwise  called  John 
Hort,  thereunder,  arc  fully  warranted  by  the 
provisions  of  chapter  489  of  the  Laws  of  1888, 
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which  is  a  valid  enactment  of  the  Legisla- 
ture of  the  State  of  New  York,  and  it  is  not 
in  conflict  with  or  in  violation  of  the  provis- 
ions of  the  Constitution  of  the  State  of 
New  York  or  the  Constitution  of  the  United 
States. 

**And  I  hold  the  said  William  Kommler, 
otherwise  calleii  John  Hort,  under  and  by 
virtue  of  no  other  authority  than  as  herein- 
before set  forth." 

Copies  of  the  indictment  of  Kemmler,  other- 
wise called  Hort,  for  Uie  murder  of  Matilda 
Zoigler,  otherwise  called  Matilda  Hort.  the 
judgment  and  sentence  of  the  court,  and  the 
warrant  to  the  warden  to  execute  the  sentence, 
were  attached  to  the  petition  and  return.  The 
conclusion  of  the  warrant,  pursuing  the  sen- 
tence, was  in  these  words :  "Now,  therefore, 
you  are  hereby  ordered,  commanded  and  re- 
quired to  execute  the  said  sentence  upon  him, 
the  said  William  Kemmler,  otherwise  called 
John  Hort,  upon  some  day  within  the  week 
commencing  on  Monday,  the  24th  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  and  within  the 
walls  of  Auburn  state  prison,  or  within  the 
yard  or  inclosure  adjoining  thereto,  by  then 
and  there  causing  to  pass  through  the  body 
of  him,  the  said  William  Kemmler,  other- 
wise called  John  Hon,  a  current  of  electricity 
of  sufficient  intensity  to  cause  death,  and  that 
the  application  of  such  current  of  electricity 
be  continued  until  he,  the  said  William 
Kemmler,  otherwise  called  John  Hort,  be 
dead." 

Upon  the  return  of  the  writ  before  the  county 
Judge,  counsel  for  the  petitioner  offered  to 
prove  that  the  infliction  of  death  by  the  ap- 
plication of  electricity  as  directed  **  is  a  cruel 
and  unusual  punishment,  within  the  mean- 
ing of  the  Constitution,  and  that  it  cannot 
therefore  be  lawfully  inflicted,  and  to  estab- 
lish the  facts  upon  which  the  court  can  pass, 
as  to  the  charactei  of  the  penalty.  The  at- 
torney-general objected  to  the  taKine  of  tes- 
timony as  to  the  constitutionality  of  uiis  law, 
on  the  ground  that  the  court  has  no  authority 
442]  to  take  such  proof.  The  objection  was  there- 
upon overruled,  and  the  attorney-general  ex- 
cepted." A  voluminous  mass  of  evidence 
was  then  taken  as  to  the  effect  of  electricity 
as  an  agent  of  death.  And  upon  that  evi- 
dence it  was  argued  that  the  punishment  in 
that  form  was  cruel  and  unusual  within  the 
inhibition  of  the  Constitutions  of  the  United 
States  and  of  the  State  of  New  York,  and 
that  therefore  the  Act  in  question  was  uncon- 
stitutional. 

The  county  judge  observed  that  the  "Con- 
stitution of  the  United  States  and  that  of  the 
State  of  New  York,  in  language  almost 
identical,  provide  against  cruel  ana  inhuman 
punishment,  but  it  may  be  remarked,,  in 
passing,  that  with  the  former  we  have  no 
present  concern,  as  the  prohibition  therein 
contained  has  no  reference  to  punishments  in- 
flicted in  state  courts  for  crimes  against  the 
State,  but  is  addressed  solely  to  the  national 
government  and  operates  as  a  restriction 
on  Its  power. "  He  held  that  the  presumption 
of  constitutionality  had  not  been  overcome 
by  the  prisoner,  because  he  had  not  **  made  it 


appear  by  proofs  or  otherwise,  beyond  doubC^ 
that  the  Statute  of  1888  in  regard  to  the  In- 
fliction of  the  death  penalty  provides  a  cmel 
and  unusual,  and  therefore  unconstitutional, 
punishment,  and  that  a  force  of  electric!^ 
to  kill  any  human  subject  with  celerity  sna 
certain cy,  when  scientifically  applied,  can- 
not be  generated."  He  therefore  made  an 
order  dismissing  the  writ  of  habeas  corpus, 
and  remanding  the  relator  to  the  custody  id 
the  respondent.  From  this  order  an  appeal 
was  taken  to  the  supreme  court,  which 
affirmed  the  judgment  of  the  county  Judge. 
The  supreme  court  was  of  opinion  {JPe^pU 
V.  Durston,  55  Hun,  64)  that  it  was  not  com- 
petent to  support  the  contention  of  the  relator 
by  proofs  aliunde  the  Statute ;  that  there  was 
nothing  in  the  constitution  of  the  government 
or  in  the  nature  of  things  giving  any  color 
to  the  proposition  that,  upon  a  mere  question 
of  fact  involved  in  legislation,  the  judgment 
of  a  court  is  superior  to  that  of  the  Legisla- 
ture itself,  nor  was  there  any  authority  for 
the  proposition  that  in  respect  to  such  ques- 
tions, relating  either  to  the  manner  or  tiie 
matter  of  legislation,  the  decision  of  the 
Legislature  could  be  reviewed  by  the  coiut; 
and  that  the  presumption  that  the  Legislature 
had  ascertained  the  facts  necessary  to  deter- 
mine that  death  by  the  mode  prescribed  was 
not  a  cruel  punishment,  was  conclusive  upon 
the  court.  And  Dwight,  <7.,  delivering  the 
opinion,  also  said:  ""We  have  read  with 
much  interest  the  evidence  returned  to  the 
county  judge,  and  we  agree  with  him  that 
the  burden  of  the  proof  is  not  successfully 
borne  by  the  relator.  On  the  contrary,  we 
think  that  the  evidence  is  clearly  in  favor  of 
the  conclusion  that  it  is  within  easy  reach  of 
electrical  science  at  this  day  to  so  generate 
and  apply  to  the  person  of  the  convict  a 
current  of  electricity  of  such  known  and 
sufficient  force  as  certainly  to  produce  in- 
stantaneous, and  therefore  painless,  death.* 
From  this  judgment  of  the  supreme  court 
an  appeal  was  prosecuted  to  the  r.mrt  of  ap- 
peals, and  Uie  order  appealed  from  was 
affirmed.  It  is  said  in  the  opinion  by 
O'Brien,  J.:  "The  only  question  involTed 
in  this  appeal  is  whether  this  enactment  is  in 
conflict  with  the  provision  of  the  State  Ck»- 
stitution  which  forbids  the  infliction  of  cmeS 
and  unusual  punishment.  ...  If  it 
cannot  be  made  to  appear  that  a  law  is  in 
conflict  with  the  Constitution,  by  argument 
deduced  from  the  language  of  the  law  itself 
or  from  matters  of  which  a  court  can  take 
judicial  notice,  then  the  Act  must  stand. 
The  testimony  of  expert  or  other  witnesses 
is  not  admissible  to  show  that  in  carrying 
out  a  law  enacted  by  the  Legislature  some 

Erovision  of  the  Constitution  may  possibly 
e  violated."  The  determination  of  tlie 
Legislature  that  the  use  of  electricity  as  an 
agencv  for  producing  death  constituted  a 
more  numane  method  of  executing  the  judg- 
ment of  the  court  in  capital  cases,  was  hda 
conclusive.  The  opinion  concludes  as  fol- 
lows: "We  have  examined  this  testimony 
and  can  find  but  little  in  it  to  warrant  the 
belief  that  this  new  mode  of  execution  is 
cruel,  within  the  meaning  of  the  Constitu- 
tion, though  it  is  certainly  unusual^   On  the 
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contrary,  we  agree  with  the  court  below  that 
it  removes  every  reasonable  doubt  that  the 
aDplication  of  electricity  to  the  vital  parts 
o^  the  human  body,  under  such  conditions 
tnd  in  the  manner  contemplated  by  the  Stat- 
ute, must  result  in  instantaneous,  and  conse- 

k]  quently  in  painless,  death."  At  the  same 
term  of  the  court  of  appeals  the  appeal  of 
the  relator  from  the  judgment  on  the  indict- 
ment against  him  was  heard,  and  that  Judg- 
ment atflrmed.  Among  other  points  made 
upon  that  appeal  was  this,  that  the  sentence 
imposed  was  illegal  and  unconstitutional, 
as  being  a  cruel  and  unusual  punishment, 
but  the  court  decided,  as  in  the  case  of  the 
appeal  from  the  order  under  consideration 
here,  that  the  position  was  untenable,  and 
that  the  Act  was  not  unconstitutional  because 
of  the  new  mode  adopted  to  bring  about 
death. 

We  find,  then,  the  Law  held  constitutional 
by  the  court  of  oyer  and  terminer  in  render- 
ing the  original  judgment;  by  tlie  supreme 
court  and  the  court  of  appeals  in  affirm ing 
it;  by  the  county  judire  m  the  proceedings 
upon  the  writ  of  habeas  corpus ;  by  the  su- 
preme court  in  affirming  the  order  of  the 
county  judge,  and  by  the  court  of  appeals 
in  aftirming  that  juclgmeut  of  the  supreme 
court. 

It  appears  that  the  first  step  which  led  to 
the  enactment  of  the  I^aw  was  a  statement 
contained  in  the  annual  message  of  the  gov- 
ernor of  the  State  of  New  York,  transmitted 
to  the  Legislature  January  6,  1885,  as  fol- 
lows :  "The  present  mode  of  executing  crim- 
inals by  hanging  has  come  down  to  us  from 
the  dark  ages,  and  it  may  well  be  questioned 
whether  the  science  of  the  present  aay  cannot 
provide  a  means  for  taking  the  life  of  such 
as  are  condemned  to  die  in  a  less  barbarous 
manner.  I  commend  this  suggestion  to  the 
consideration  of  the  Legislature."  The  Leg- 
islature accordingly  appointed  a  commission 
to  investigate  and  report  *'the  most  humane 
and  practical  method  known  to  modem 
science  of  carrying  into  effect  the  sentence  of 
death  in  capital  cases."  This  commission 
reported  in  favor  of  execution  by  electricity, 
and  accompanied  their  report  by  a  bill  which 
was  enacted  and  became  chapter  489  of  the 
Laws  of  1888.  Laws  of  New  York  1888,  p. 
778.  Among  other  changes,  section  505  of 
the  Code  of  Criminal  rrocedure  of  New 
York  was  amended  so  as  to  read  as  follows : 
•*§  505.  The  punishment  of  death  nmst,  in 
every  case,  be  inflicted  by  causing  to  pass 
throujorh  the  body  of  the  convict  a  current  of 
electricity  of  sufficient  intensity  to  cause 
death,    and  the  application  of  such  current 

^1  must  be  continued  until  such  convict  is 
dead."  Various  other  amendments  were 
made,  not  necessary  to  be  considered  here. 

Sections  10,  11  and  12  of  the  Act  are  as 
follows: 

**8  10.  Nothinjf  contained  In  any  provision 
0f  tnis  Act  applies  to  a  crime  committed  at 
any  time  before  the  day  when  this  Act  takes 
effect.  Such  crime  must  be  punished  accord- 
ing to  the  provisions  of  law  existing  when 
it  la  committed,  in  the  same  manner  as  if 
this  Act  had  not  been  passed ;  and  Uie  pro- 
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visions  of  law  for  the  infliction  of  the  penalty 
of  death  upon  convicted  criminals,  in  exist- 
ence on  the  day  prior  to  the  passage  of  this 
Act,  are  continued  in  existence  and  appli- 
cable to  all  crimes  punishable  by  death,  whirh 
have  been  or  may  be  committed  before  the 
time  when  this  Act  takes  effect.  A  crime 
punishable  by  death  committed  after  the  be- 
ginning of  the  day  wiien  this  Act  takes  effect, 
must  be  punished  according  to  the  provisions 
of  this  Act,  and  not  otherwise. 

**§  11.  All  Acts  and  parts  of  Acts  incon- 
sistent with  the  provisions  of  this  Act  are 
hereby  repealed. 

"*§  12.  This  Act  shall  take  effect  on  the 
first  day  of  January,  one  thousand  eight  hun- 
dred and  eighty-nine,  and  shall  apply  to  all 
convictions  for  crimes  punishable  by  death, 
committed  on  or  after  that  date." 

Eemmler  was  indicted  for  and  convicted 
of  a  murder  committed  on  the  29th  day  of 
March,  1889,  and  therefore  came  within  the 
Statute.  The  inhibition  of  the  Federal  Con- 
stitution upon  the  passage  of  expoetfiicto  laws 
has  no  application. 

Section  5  of  article  L  of  the  Constitution 
of  the  State  of  New  York  provides  that 
"excessive  bail  shall  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  shall  cruel  and 
unusual  punishments  be  inflicted,  nor  shall 
witnesses  be  unreasonably  detained."  The 
Eighth  Amendment  to  the  Federal  Constitu- 
tion reads  thus :  "Excessive  bail  sJiall  not 
be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted." 
By  the  Fourteenth  Amendment  it  is  provided 
that:  "All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States ;  nor 
shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  aue  process  of 
law;  nor  deny  to  any  persons  within  its 
iurisdiction  the  equal  protection  of  the 
laws."  It  is  not  contended,  as  it  could  not 
be,  that  the  Eighth  Amendment  was  intended 
to  apply  to  the  States,  but  it  is  urged  that 
the  provision  of  the  Fourteenth  Amendment, 
which  forbids  ^  State  to  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
is  a  prohibition  on  the  State  from  the  impo- 
sition of  cruel  and  unusual  punisliments, 
and  that  such  pimishments  are  also  prohibited 
by  inclusion  in  the  term  "due  process  of 
law." 

The  provision  in  reference  to  cruel  and 
unusual  punishments  was  taken  from  the 
well-known  Act  of  Parliament  of  1688,  en- 
titled "An  Act  Declaring  the  Rights  and 
Liberties  of  the  Subject,  and  Settling  the 
Succession  of  the  Crown,"  in  which,  after 
rehearsing  various  erounds  of  grievance,  and 
among  others,  that    excessive  bail  hatli  been 

Note.— In  the  body  of  the  "Liberties  of  the  Maf^sa- 
chusetts  Colony,"  In  New  Ensrland.  of  1641,  this  lan- 
guasre  is  used:  '*For  bodilie  punisbments  we  allow 
amonffst  us  none  that  are  inhumane,  barbarous  or 
cuelJ*   OolonialLawaofMa«.(1880)p.48. 
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required  of  persons  committed  in  criminal 
cases,  to  eluoe  the  benefit  of  the  laws  made  for 
the  liberty  of  the  subjects ;  and  excessive  fines 
have  been  imposed ;  and  illegal  and  cruel  pun- 
ishment inflicted," — it  is  declared  that  "ex- 
cessive bail  ought  not  to  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted."  Stat.  1  W.  &  M. 
chap.  2.  This  Declaration  of  Rights  had 
reference  to  the  acts  of  the  executive  and 

iudicial  departments  of  the  government  of 
England ;  but  the  language  in  question  as 
used  in  the  Constitution  of  the  State  of  New 
York  was  intended  particularly  to  operate 
upon  the  Legislature  of  the  State,  to  whose 
control  the  punishment  of  crime  was  almost 
wholly  confided.  So  that,  if  the  punishment 
prescribed  for  an  offense  against  the  laws  of 
the  State  were  manifestly  cruel  and  unusual, 
as  burning  at  the  stake,  crucifixion,  breaking 
on  the  wheel  or  the  like,  it  would  be  the 
duty  of  the  courts  to  adjudge  such  penalties 
to  he  within  the  constitutional  prohibition. 
And  we  think  this  equally  true  of  the  Eighth 
Amendment,  in  its  application  to  Congress. 

In  Wilkerson  v.  Utah,  99  U.  8.  180,  135 
[25:  845,  847J,  Mr.  Justice  Clifford,  in  deliv- 
ering the  opinion  of  the  court,  referring  to 
Blackstone,  said:  "Difficulty  would  attend 
the  effort  to  define  with  exactness  the  extent 
of  the  constitutional  provision,  which  pro- 
vides that  cruel  and  unusual  punishments 
shall  not  be  inflicted ;  but  it  is  safe  to  affirm 
that  punishments  of  torture,  such  as  those 
mentioned  by  the  commentator  referred  to, 
and  all  others  in  the  same  line  of  unneces- 
sary cruelty,  are  forbidden  by  that  Amend- 
ment to  the  Constitution. "  loinishments  are 
cruel  when  they  involve  torture  or  a  linger- 
ing death ;  but  the  punishment  of  death  is 
not  cruel,  within  the  meaning  of  that  word 
as  used  in  the  Constitution.  It  implies 
there  something  inhuman  and  barbarous, 
something  more  than  the  mere  extinguish- 
ment of  life. 

The  courts  of  New  York  held  that  the 
mode  adopted  in  this  instance  might  be  said 
to  be  unusual  because  it  was  new,  but  that 
it  could  not  be  assumed  to  be  cruel  in  the 
light  of  that  common  knowledge  which  has 
stamped  certain  punishments  as  such;  that 
it  was  for  the  Legislature  to  say  in  what 
manner  sentence  of  death  should  be  executed ; 
that  this  Act  was  passed  in  the  effort  to  de- 
Tise  a  more  humane  method  of  reaching  the 
result;  that  the  courts  were  bound  to  pre- 
sume that  the  Legislature  was  possessed  of 
the  facts  upon  which  it  took  action ;  and 
that  by  evidence  taken  aliunde  the  Statute 
that  presumption  could  not  be  overthrown. 
They  went  further,  and  expressed  the  opin- 
ion that  upon  the  evidence  the  Legislature 
had  attained  by  the  Act  the  object  had  in 
Tiew  in  its  passage. 

The  decision  oi  the  state  courts  sustaining 
the  validity  of  the  Act  under  the  State  Con- 
stitution is  not  re-examinable  here,  nor  was 
that  decision  against  anv  title,  right,  privi- 
lege or  immunity  specially  set  up  or  claimed 
by  the  petitioner  under  tiie  Constitution  of 
the  United  Stati's. 

Treating  it  as  involving  an  adjudication 
that  the  Statute  was  not  repugnant  to  the 

524 


Federal  Constitution,  that  conclusion  was  so 
plainly  right  that  we  should  not  be  justified  |44gi 
in  allowing  the  writ  upon  the  ground  that  ' 
error  might  have  supervened  therein. 

The  Fourteenth  Amendment  did  not  radi- 
cally change  the  whole  theory  of  the  rela- 
tions of  the  state  and  federal  governments 
to  each  other,  and  of  both  governments  to 
the  people.  The  same  person  may  be  at  the 
same  time  a  citizen  of  the  United  States  and 
a  citizen  of  a  State.  Protection  to  life,  lib- 
erty and  propertv  rests,  primarily,  with  the 
States,  and  the  Amendment  furnishes  an  ad- 
ditional  guaranty  against  any  encroachment 
by  the  States  upon  those  fundamental  rights 
which  belong  to  citizenship,  and  which  the 
state  governments  were  created  to  secure. 
The  privileges  and  immunities  of  citizens  of 
the  iJnited  States,  as  distinguished  from  the 

grivi leges  and  immunities  of  citizens  of  the 
tates,  are  indeed  protected  by  it ;  but  those 
are  privileges  and  immunities  arising  out  of 
the  nature  and  essential  character  of  the  na- 
tional government,  and  granted  or  secured  by 
the  Constitution  of  the  United  States.  United 
States  V.  Oruikshank,  92  U.  S.  542  [23 :  5881 ; 
Slaughter  House  Cases,  88  U.  S.  16  Wall.  86 
[21:  894]. 

In  Hurtado  t.  California,  110  U.  8.  516, 
584  [28:  282,  288],  it  is  pointed  out  by  Mr, 
Justice  Matthews,  speaking  for  the  court, 
that  the  words  "due  process  of  law,"  as  used 
in  the  Fifth  Amendment,  cannot  be  regarded 
as  superfiuous,  and  held  to  include  the  mat- 
ters specially  enumerated  in  that  article, 
and  ttuit  when  the  same  phrase  was  emploved 
in  the  Fourteenth  Amendment  it  was  used  in 
the  same  sense  and  with  no  greater  extent 

As  due  process  of  law  in  the  Fifth  Ajnend- 
ment  referred  to  that  law  of  the  land  which 
derives  its  authority   from   the  legislative 
powers  conferred  on  Congress  by  the  Consti- 
tution of  the  United  States,  exercised  within 
the  limits  therein  prescribed,  and  interpreted 
according  to  the  principles  of  the  common 
law,  so,  in  the  Fourteenth  Amendment,  th< 
same  words  refer  to  that  law  of  the  land  i 
each  State,  which  derives  its  authority  hoi 
the  inherent   and    reserved    powers  of 
State,  exerted  within  the  limits  of  those  fun— 
damental  principles  of  libertjr  and  justioa 
which  lie  at  the  base  of  all  our  civil  and  polit- 
ical institutions.     Undoubtedly  the  Amend- 
ment forbids  any  arbitrary  deprivation  o: 
life,  liberty  or  propertjj^,  and  secures  equa 
protection  to  all  unaer  like  circumstances  ii 
the  enjoyment  of  their  rights ;  and,   in  th» 
administration  of  criminal  justice,  requi 
that  no  different  or  higher  punishment  sha 
be  imposed  upon  one  than  is  imposed  upor 
all  for  like  offenses.    But  it  was  not  designee 
to  interfere  with  the  power  of  the  State 
protect  the  lives,  liberties  and  property 
its  citizens,   and  to  promote  their   heal 
peace,   morals,   education   and   good   orde 
BarHer  v.    ConnoUy,  118  U.   8.   27,  81  " 
928,  925]. 

The  enactment  of  this  Statute  was  in  i 
self  within  the  legitimate  sphere  of  the  leg- 
islative power  oi  the  State,  and  in  the  ob- 
servance  of  those  general  rules  prescribed  by 
our  systems  of  jurisprudence ;  and  the  Leg- 
islature of  the  State  of  New  York  detorminM 
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Ihat  it  did  not  inflict  cruel  and  unusual  pun- 
ishment, and  its  courts  have  sustained  that 
determination.  We  cannot  perceive  that  the 
State  has  thereby  abridged  the  privileges  or 
immunities  of  the  petitioner,  or  deprived 
him  of  due  process  of  law. 

In  order  to  reverse  the  judgment  of  the 
highest  court  of  the  State  of  ifew  York,  we 
should  be  compelled  to  hold  that  it  had  com- 
mitted an  error  so  gross  as  to  amount  in  law 
to  a  denial  by  the  State  of  due  process  of 
law  to  one  accused  of  crime,  or  of  some 
right  secured  to  him  by  the  Constitution  of 
the  United  States.  We  have  no  hesitation 
in  saying  that  Uiis  we  cannot  do  upon  the 
record  beiore  us. 

27i^  applicaiion  for  a  writ  cf  error  U  denied. 


MARY  ANN  GIBBONS,  Appt 

V. 

JANE  OWEN  MAHON. 

(Bee  &  O.  Beporter*8  ed.  640-069.) 

IFtB,  eanstructian  of—»tock  dividends  on  stock 
— to  wham  they  hdon^ — eJiare?u)lder*»  interest 
in  accumulate  earntnge  of  a  corporation, 

L  Where  a  will  givee  the  dividendB  of  certain 
stocks  to  a  daugrhter  of  the  testatrix  for  life,  a 
■took  dividend  thereon  Is  capital  and  does  not  go 
to  the  daugrhter,  but  to  the  legatee  in  remainder. 

&  A  stock  dividend  does  not  increase  the  interests 
of  the  shareholders  In  the  property  of  a  corpora- 
tion; it  is  only  a  new  evidence  of  their  interests. 

8.  The  Interest  in  reserved  or  accumulated  earn- 
tnge  of  a  corporation  represented  by  each  share 
is  capital,  and  not  income,  of  that  share,  as  be- 
tween the  tenant  for  life  and  the  remainderman 
thereof. 

[No.  16.1 
Argued  Dee,  19,  tO,  1888.  Decided  May  19, 1890, 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  dis- 
missing a  suit  in  equitv,  brought  to  compel 
the  transfer  to  plaintiff  of  certain  shares  of 
stock  held  by  aefendant  ao  trustee  under  a 
will.    Affirmed, 

Statement  by  Mr,  Justice  Gray: 
This  was  a  bill  in  equity  by  Mary  Ann 
Gibbons  against  Jane  Owen  Mahon  to  com- 
pel the  transfer  to  the  plaintiff  of  shares  in 
the  Washington  Gaslight  Company  held  by 
the  defendant  as  trustee  under  the  will  of 
Ann  W.  Smith.  The  case  was  heard  upon 
bill  and  answer,  by  which,  and  by  the  Acts 
of  Congress  concerning  that  company,  the 
f^ts  appeared  to  be  as  follows : 

Mrs.  Smith,  a  widow,  and  the  mother  of 
both  parties  to  this  suit,  died  March  26, 
1865,  owning  two  hundred  and  eighty  shares 
in  that  company,  and  leaving  a  last  will, 
dated  February  11,    1865,   and  admitted  to 

f probate  April  8,  1865,  containing  the  follow- 
Dg  bequest : 

^I  hereby  give,  devise  and  bequeath  to 
my  daughter,  Jane  Owen  Mahon,  wife  of 
David  W.  Mahon,  of  the  City  of  Washington 
aforesaid,  and  to  her  heirs  and  assigns,  two 
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hundred  and  eighty  shares  of  stock  of  tho 
Washington  Gaslight  Company,  also  forty- 
five  shares  of  stock  of  the  Franklin  Insurance 
Company,  both  in  the  City  of  Washington 
aforesaid;  also  eight  thousand  five  hundred 
dollars  in  government  bonds  of  the  govern- 
ment of  the  United  States  of  America,  said 
stock  and  bonds  or  any  portion  of  them  re- 
maining at  my  death  apart  of  my  said  estate ;  [55< 
to  have  imd  to  hold  the  same  in  «nd  upon 
the  trusts  and  provisions  following :  that  is 
to  say,  in  trust  for  the  advantage  and  behoof 
of  my  said  daughter,  Mary  Ann  Gibbons; 
and  that  after  my  decease  the  said  Jane  Owen 
Mahon,  her  heirs  and  assigns,  shall  cause  the- 
dividends  of  said  stock  and  the  interest  of 
said  bonds  as  they  accrue  to  be  paid  to  my 
said  daughter,  Mary  Ann  Gibbons,  during 
her  lifetime,  without  percentage  of  commis- 
sion or  diminution  of  principal ;  and  in  case 
of  the  death  of  the  said  Maiy  Ann  Gibbons, 
then  the  said  stoclu,  bonds  and  income  shall 
revert  to  the  estate  of  my  said  daughter, 
Jane  Owen  Mahon,  without  incumbrance  or 
inipeachment  of  waste. " 

The  Wasliington  Gaslight  Company  was 
incorporated  by  the  Act  of  Congress  of  July 
8,  1848,  chap.  96,  with  a  capital  of  |50.000» 
divided  into  shares  of  $20  each.  9  Stat.  722. 
It  was  authorized  to  increase  its  capital  stock 
to  $350,000  by  the  Act  of  August  2,  1852. 
chap.  79,  and  to  $500,000  by  the  Act  of  Jan- 
uary 8,  1855,  chap.  22.  10  Stat.  734,  885. 
At  the  death  of  the  testatrix,  the  capital  stock 
amounted  to  $500,000,  consisting  of  25,000 
shares  of  $20  each.  By  the  Act  of  May  24, 
1866,  chap.  97,  the  capital  stock  was  in- 
creased to  $1,000,000.     14  Stat.  58. 

The  company  from  time  to  time  declared 
and  paid  dividends  in  money  upon  its  stock, 
and  such  dividends  were  paid  by  the  defend- 
ant to  the  plaintiff. 

Before  and  after  the  death  of  Mrs.  Smith, 
and  before  and  after  the  passage  of  the  Act  of 
1866,  and  before  November  1,  1868,  the  com- 
pany from  time  to  time  invested  portions  of  its 
net  earnings,  income  and  profits  in  the  en- 
largement and  extension  of  its  permanent 
works  and  plant  employed  in  its  legitimate 
business  under  its  charter;  and  the  actual 
cost  of  its  works  and  plant,  as  shown  by  its 
construction  account,  amounted  on  January 
1,  1865,  to  $842,623.02 ;  on  January  1,  1866,  to 
$892,224.08;  on  January  1,  1867,  to  $935,- 
039. 55 ;  on  January  1,  1868,  to  $963, 803. 37 ;  on 
July  1,  1868,  to  $988,014.84,  and  on  January 
1,  f869,  to  $1,039,287.17;  and  amounted,  in 
fact,  at  the  time  of  the  passa|?e  of  the  Act 
of  1866,  to  not  less  than  $900,000,  and  on 
October  1,  1868,  to  more  than  $1,000,000. 

On  November  1,  1868,  the  board  of  direc-  [56 
tors  of  the  company  adopted  the  following 
resolution:  "Whereas  the  construction  ac- 
count of  this  company  exceeds  one  million 
of  dollars,  and  as  the  capital  of  the  company 
has  been  increased  by  an  Act  of  Congress  to 
one  million  of  dollars,  therefore  be  it  re- 
solved, that  the  increased  stock  be  awarded 
among  the  stockholders,  share  for  share,  as 
they  stood  on  the  first  of  October,  1868." 

On  September  29,  1868,  the  defendant  sur- 
rendered to  the  company  the  certificate  for 
the  two  hundred  and  eighty  shares  mentioned 
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in  Mrs.  Smith's  will,  and  those  shares  were 
transferred  on  the  books  of  the  company  to 
the  name  of  the  defendant,  as  trustee;  and 
on  November  17,  1868,  the  company  made 
out  and  delivered  to  the  defendant,  as  trustee, 
a  certificate  for  the  five  hundred  and  sixty 
shares. 

The  defendant  paid  to  the  plaintiff  from 
time  to  time  the  dividends  afterwards  de- 
clared on  the  five  hundred  and  sixty  shares, 
but  never  transferred  to  her  the  two  hundred 
and  eighty  new  shares. 

The  court  dismissed  the  bill,  and  delivered 
tn  opinion  reported  in  4  Mackey,  180;  and 
the  plaintiff  appealed  to  this  court. 

Mr,  Henry  E.  Davij^  for  appellant : 

The  new  shares  are  in  effect  and  in  sub- 
stance a  stock  dividend. 

Hooper  v.  Bomter,  18  Price,  774,  1  McClel. 
627,  536 ;  Clarkson  v.  Clarkwn,  18  Barb.  646, 
657 ;  Deland  v.  WiUicmi,  101  Mass.  571,  574 ; 
Band  v.  HvJbbea,  115  Mass.  461 ;  Com,  v.  PitU- 
burgh,  Fort  W.  db  C.  R.  Co,  74  Pa.  88 ;  Bad- 
ley  V.  New  York  Cent,  db  H,  B,  B,  Cb.  89  U. 
8.  22  Wall.  604,  635,  636  (22:  840,  848). 

The  tenant  for  life  of  stock  is  entitled  to 
all  dividends  declared  thereon  during  his 
life,  irrespective  of  the  time  when  they  were 
earned,  provided  only  that  they  do  not  im- 
pair the  capital  of  the  trust  fund. 

Batee  v.  MaeEinley,  81  Beav.  280;  Bichard- 
9on  V.  Bichardion,  75  Me.  570;  Ooodwin  v. 
Hardy.  57  Me.  148;  Jermain  t.  Lake  Share  d 
M.  8.  B,  Co,  91  N.  Y.  488:  iVjri»  v.  Purie,  10 
Ves.  Jr.  185;  Brander  t,  Brander,  4  Ves.  Jr. 
800;  Irving  t.  Houstoun,  4  Palon,  Sc.  App. 
Cas.  521;  Clayton  v.  Qreeham,  10  Ves.  Jr. 
288;  WitU  v.  Steere,  18  Yes.  Jr.  863;  Barclay 
V.  Wainevoright,  14  Ves.  Jr.  66;  Price  t.  An- 
derson,  15  Sim.  478;  Johnson  v.  Johneon,  16 
Jur.  714;  Murray  v.  Qlaeee.  17  Jur.  816;  Cum- 
ing V.  Boewell,  2  Jur.  N.  8.  1005;  Norrie  t. 
Harrison,  2  Madd.  268;  Hooper  v.  Bassiter, 
18  Price,  774,  1  McClel.  536;  Be  Barton's 
Trust,  L.  R.  5  Eq.  238;  Hill,  Trustees,  386; 
Minat  v.  Paine,  99  Mass.  101;  Clarkson  t. 
Clarkson,  18  Barb.  646;  Simpson  t.  Moore,  30 
Barb.  638;  Be  Woodruff,  Tuck.  58;  Be  Pollock, 
8  Redf.  100;  Whitney  v.  Phanix,  4  Redf .  180; 
Earp's  App,  28  Pa.  868;  WiltbanJ^s  App,  64 
Pa.  256;  Mosi^s  App,  88  Pa.  264;  BiddU^s  App, 
99  Pa.  278;  VintoiVs  App,  Id.  434;  VanDoren 
T.  Olden,  19  N.  J.  Eq.  176;  Ashhurst  v.  Field, 
26  N.  J.  Eq.  1;  WheelerY.  Perry,  18  N.  EL  807; 
Lord  V.  Brooks,  52  N.  H.  72;  Pierce  v.  Bur- 
roughs, 58  N.  EL  802;  MiUer  t.  Querrard,  67 
Oa.  284. 

Mr.  J.  Huble^  Ashton*  for  appellee : 

The  term  "dividends"  was  evidently  used 
in  the  will  in  its  ordinary  acceptation  of 
moneys  paid  out  of  profits  by  a  corporation 
to  its  idiareholders. 

Hicks  V.  Sallitt,  8  DeO.  M.  A  G,  793. 

The  term  "dividend,"  when  applied  to 
corporate  stock,  imports  only  a  division  of 
money. 

2'aft  V.  Hartford,  P,  d  F:  B.  Co.  8  R.  I.  833. 

A  dividend  is  money  paid  cut  of  the  profits 
by  a  corporation  to  its  shareholders. 

Lockhart  v.  Van  Alstyne,  31  Mich.  79; 
Hyatt  V.  AUen,  56  N.  Y;  553 ;  King  v.  Pat- 
^st?n  dtB.  B.  B.  a».  29  N.  J.  L.  87. 
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The  term  "dividends"  is  obviously  used  as 
meaning  the  same  thing  as  the  word  ^in- 
come." 

The  profits  of  a  corporation  remain,  while 
undivided,  part  of  the  capital  of  the  corpor- 
ation, and  the  interest  therein,  represented 
by  each  certificate  of  a  share  of  stock,  is  part 
of  the  capital,  and  not  of  the  income,  of  that 
share,  as  between  those  entitled  to  successive 
rights  in  the  share. 

Minot  V.  Painje,  99  Mass.  101;  Band  v. 
HubbeU,  115  Mass.  474 ;  Oifford  v.  Ihompson, 
Id.  480;  Williams  v.  Western  U,  TeUg,  Co. 
93  N.  Y.  162 ;  Taylor,  Priv.  Corp.  ^  801. 

The  term  "diviaends"  as  used  m  this  will 
does  not  include  any  newly  created  shares 
awarded  to  the  appellee  upon  an  increase  of 
the  capital  stock  of  the  corporation. 

Beed  v.  Head,  6  Allen.  177;  Barrus  v.  Kirk- 
land,  8  Gray^  512;  Atkins  v.  AUjree,  12  Allen, 
861;  Kinmonth  v.  Brigham,  5  Allen,  270;  Band 
y.  HubbeU,  116  Mass.  461;  Oifford  y.  Thompson, 
Id.  478;  New  Haven  y.  City  Bank,  81  Conn. 
106;  Grayv,  Portland Bank^ZJAsjaA.^^^,  Bid- 
man  y.  Bovoman,  68  111.  444;  State  y.  Smith,  48 
Vt.  266;  Dousman  v.  Wisconsin  d  L,  8,  Min, 
dtS,  Cb.  40  Wis.  418;  Atkins  y.  Albree,  12 
Allen,  861. 

The  shares  here  in  controversy  were  award- 
ed to  the  appellee  as  representing  an  interest 
in  the  permanent  and  capitalized  property  of 
the  company ;  and  tiierefore  they  cannot  be 
deemed  income  of  the  original  shares  in  the 
meanine  of  the  will,  but  an  accretion  to  the 
capital  held  in  trust,  and  which  is  to  go  to 
appellee  absolutely  on  the  death  of  the  ap- 
pellant. 

StaU  y.  Morristown  F.  Assa,  23  K.  J.  L. 
195 ;  Burrall  v.  Bushwick  B,  Co,  76  K.  T. 
211 ;  WiUiams  y.  Western  U,  Teleg,  Co,  98  N. 
Y.  182 ;  Pratt  y.  Pratt,  88  Conn.  446 ;  Mint4 
V.  Paine,  99  Mass.  107 ;  Band  v.  HubbeU,  116 
Mass.  474 ;  Moss's  App.  88  Pa.  269. 

The  shares  in  controversy  do  not  constitota 
income  of  the  original  shares  for  appellant's 
benefit  under  the  will  of  the  testatrix. 

Hoover  v.  Bossiter,  18  Price,  774,  t  McCleL 
527;  Be  Barton's  Trust,  L.  R.  6  Eq.  288;  At- 
kins y.  AUyree,  12  Allen,  859;  Deland  y.  Wil- 
liams, 101  Mass.  671;  Leland  y.  Hayden,  102 
Mass.  542;  Heard  y.  Eldredge,  109  Mass.  268; 
Band  y.  HubbeU,  116  Mass.  461;  Oifford  y. 
Thompson,  Id.  478;  BiddUs  App.  99  (a.  288; 
MiUen  y.  Querrard,  67  Oa.  284. 

Mr,  Justice  Chmy  delivered  the  opinion 
of  the  court : 

The  question  presented  by  the  claims  made 
in  the  bill  and  answer,  and  by  the  arguments 
of  counsel,  is  whether  the  two  hunored  and 
eighty  new  shares  of  stock  in  the  Washington 
G^light  Company  are  to  be  treated  as  diyi- 
dends,  to  the  whole  or  part  of  the  principal 
of  which  the  plaintiff  is  entitled  under  the 
will,  or  are  to  be  treated  aa  an  increase  of 
the  capital  of  the  trust  fund,  and  the  plain- 
tiff therefore  entitled  to  receive  only  the  in- 
come thereof. 

The  court  below  held  that  the  new  aharea 
must  be  treated  as  capital,  the  income  only 
of  which  was  payable  to  the  plaintiff.  8he 
contends  that  the  new  shares  are  in  the  nature 
of  a  dividend,  to  the  whole  of  which  she  if 
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entitled,  or,  if  that  position  should  not  be 
maintained,  that  so  much  of  the  new  shares 
as  represents  earnings  made  by  the  corpora- 
tion since  the  death  of  the  testatrix  should 
be  held  to  be  income  payable  to  her.  Upon 
full  consideration  of  the  case,  on  reason  and 
authority,  this  court  is  of  opinion  that  the 
decision  below  is  correct. 

The  distinction  between  the  title  of  a  cor- 
poration, and  the  interest  of  its  members  or 
stockholders,  in  the  property  of  the  corpora- 
tion, is  familiar  and  well  settled.  The 
ownership  of  that  property  is  In  the  corpora- 
tion, and  not  in  the  holders  of  shares  of  its 
stock.  The  interest  of  each  stockholder  con- 
sists in  the  right  to  a  proportionate  part  of 
the  profits  whenever  dividends  are  declared 
by  the  corporation,  during  its  existence  under 
its  charter,  and  to  a  like  proportion  of  the 

Sroperty  remaining,  upon  the  termination  or 
issolution  of  the  corporation,  after  payment 
of  its  debts.  Van  AUen  v.  Nolan,  70  U.  8. 
8  Wall.  678,  684  [18:  229,  284]  ;  Delaioare 
Bailroad  Tax,  86  U.  8.  18  Wall.   206,   230 


{21 :  888,  896]  ;  Tennessee  v.   WhitwaHh,  117 
r.  8.  129,  136  [29 :  830,  882]  ;  Neui  Orleans 
T.  HausUm,  119  U.  8.  265,  277  [80 :  411,  4161. 


Money  earned  by  a  corporation  remains  the 
property  of   the  corporation,   and  does  not 
necome  the  property  of  the  stockholders,  un- 
less and  until  it  is  distributed  among  them 
by  the  coiporation.     The  corporation  may 
treat  it  ana  deal  with  it  either  as  profits  of 
its  business,  or  as  an  addition  to  its  capital. 
Acting  in  good  faith  and  for  the  best  inter- 
ests oi    all  concerned,  the  corporation  may 
distribute  its  earnings  at  once  to  the  stock- 
holders as  income ;  or  it  may  reserve  part  of 
the  earnings  of  a  prosperous  year  to  make 
Up  for  a  possible  lack  of  profits  in  future 
years ;  or  it  may  retain  portions  of  its  earn- 
ings and  allow  them  to  accumulate,  and  then 
invest  them  in  its  own  works  and  plant,  so 
ms  to  secure  and  increase  the  permanent  value 
of  its  property. 

Which  of  these  courses  shall  be  pursued  is 
%o  be  determined  by  the  directors,  with  due 
^^egard  to  the  conaition  of  the  company's 

f  property  and  affairs  as  a  whole ;  and,  unless 
n  case  of  fraud  or  bad  faith  on  their  part, 
'^heir  discretion  in  this  respect  cannot  be  con- 
'^olled  by  the  courts,  even  at  the  suit  of 
owners  oi  preferred  stock,  entitled  by  express 
^ngreement  with  the  corporation  to  aividends 
<mt  a  certain  yearly  rate,   *'in  preference  to 
^tbe  payment  of  any  dividend  on  the  common 
«tocK,  but  dependent  on  the  profits  of  each 
particular  year,  as  declared  by  the  board  of 
directors."    New  York,  L.  E.  da  W.  K  Oo. 
ir.  NiekaU,  119  U.  8.  296,  804,  807  [80 :  868, 
^07,  868]. 

Reserved  and  accumulated  earnings,  so  long 
•s  they  are  held  and  invested  by  the  corpora- 
tion, being  part  of  its  corporate  property,  it 
follows  that  the  interest  therein,  represented 
}aj  each  share,  is  capital,  and  not  income,  of 
that  share,  as  between  the  tenant  for  life  and 
Che  remainderman,  legal  or  equitable,  thereof. 
Whether  the  gains  and  profits  of  a  corpora- 
tion should  be  so  invested  and  apportioned 
as  to  increase  the  value  of  each  share  of  stock, 
for  the  benefit  of  all  persons  interested  in  it, 
sither  ton  a  term  of  life  or  of  years,  or  by  way 
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of  remainder  in  fee ;  or  should  be  distrib- 
uted and  paid  out  as  income,  to  the  tenant 
fo>  life  or  for  years,  excluding  the  remain- 
derman from  any  participation  therein,  ^s  a  [569 
question  to  be  determined  by  the  action  of 
the  corporation  itself,  at  such  times  and  in 
such  manner  as  the  fair  and  honest  adminis- 
tration of  its  whole  property  and  business 
may  require  or  permit,  and  by  a  rule  appli- 
cable to  all  holders  of  like  shares  of  itsstoc^; 
and  cannot,  without  producing  great  embar- 
rassment and  inconvenience,  m  left  open  to 
be  tried  and  determined  by  the  courts,  as  often 
as  it  may  be  litigated  between  persons  claim- 
ing successive  interests  under  a  trust  created 
by  the  will  of  a  single  shareholder,  and  by 
a  distinct  and  separate  investigation,  through 
a  master  In  chancery  or  otherwise,  of  the 
affairs  and  accounts  of  the  corporation,  as  of 
the  dates  when  the  provisions  of  the  will  of 
that  shareholder  take  effect,  and  with  regard 
to  his  shares  only. 

In  ascertaining  the  rights  of  such  persons, 
the  intention  of  the  testator,  so  far  as  mani- 
fested by  him,  must  of  course  control ;  but 
when  he  has  given  no  special  direction  upon 
the  question  as  to  what  shall  be  considered 
principal  and  what  income,  he  must  be  pre- 
sumed to  have  had  in  view  the  lawful  power 
of  the  corporation  over  the  use  and  appor- 
tionment of  its  earnings,  and  to  have  in- 
tended that  the  determination  of  that  ques- 
tion should  depend  upon  the  regular  action 
of  the  corporation  with  regard  .to  all  its 
shares. 

Therefore,  when  a  distribution  of  eaminn 
is  made  by  a  corporation  among  its  stock- 
holders, the  question  whether  sudi  distribu- 
tion is  an  apportionment  of  additional  stock 
representing  capital,  or  a  division  of  profits 
and  income,  depends  upon  the  substance  and 
intent  of  the  action  of  the  corporation,  as 
manifested  by  its  vote  or  resolution ;  and  or- 
dinarily a  dividend  declared  in  stock  is  to 
be  deemed  capital,  and  a  dividend  in  money 
is  to  be  deemed  income,  of  each  share. 

A  stock  dividend  really  takes  nothing  from 
the  property  of  the  corporation,  ana  adds 
nothing  to  the  interests  of  the  shareholders. 
Its  property  is  not  diminished  and  their  in- 
terests are  not  increased.  After  such  a  divi- 
dend, as  before,  the  corporation  has  the  title 
in  all  the  corporate  property ;  the  aggregate 
interests  therein  of  all  the  shareholders  are 
represented  by  the  whole  number  of  shares, 
and  the  proportional  interest  of  each  share-  [5(M] 
holder  remains  the  same.  The  only  change 
is  in  the  evidence  which  represents  that  in- 
terest, the  new  shares  and  the  original  shares 
together  representing  the  same  proportional 
interest  that  the  original  shares  represented 
before  the  issue  of  new  ones. 

In  Bailey  v.  New  Y&rk  Cent,  d  K  B.  R, 
Co.,  89  U.  8.  22  Wall.  604  f22:  840],  cited 
for  the  plaintiff,  the  point  decided  was  that 
certificates,  issued  by  a  railroad  corporation 
to  its  stockholders  as  representing  earnings 
which  had  been  used  in  the  construction  and 
equipment  of  its  road,  and  payable,  at  the 
option  of  the  company,  with  dividends  like 
those  paid  on  the  stock,  were  within  that 
provision  of  the  Internal  Revenue  Laws, 
which  enacted  that  any  railroad  oompany 
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**that  may  liave  declared  any  dividend  in 
scrip  or  money  due  or  payable  to  its  stock.- 
holoers,"  **a8  part  of  the  earnings,  profits, 
income  or  gains  of  such  company,  and  all 
profits  of  such  company  carried  to  the  ac- 
count of  any  fund,  or  used  for  construction, 
shall  be  subject  to  and  pay  a  tax  of  five  per 
centum  on  the  amount  of  all  such*'  **  divi- 
dends or  profits,  whenever  and  wherever  the 
same  shall  be  payable,  and  to  whatsoever 
party  or  person  the  same  may  be  payable. " 
Acts  of  June  80,  1864,  chap.  178,  §  122  (13 
Stat.  284)  :  July  13,  1886,  chap.  184.  §  9  (14 
Stat.  138,  189).  The  question  at  issue  was 
not  between  the  owners  of  successive  inter- 
ests in  particular  shares,  but  between  the 
corporation  and  the  government,  and  de- 
pended upon  the  terms  of  a  statute  carefully 
framed  to  prevent  corporations  from  evading 
payment  of  the  tax  upon  their  earning. 
The  opinion  delivered  by  Mr,  Justice  Clif- 
ford, though  containing  some  general  ex- 
pressions which,  taken  by  themselves,  might 
seem  to  ignore  the  settled  distinction  (afiQrmed 
b^  this  court  in  earlier  and  later  cases  above 
cited)  between  the  property  of  the  corpora- 
tion and  the  interests  of  the  shareholders, 
yet  explicitly  recognized  that  *'net  earnings 
of  such  a  company  may  be  expended  in  con- 
structing or  equipping  the  railroad,  or  in 
the  purcliase  of  real  estate  or  other  proper- 
ties,** and  ''may  be  distributed  in  dividends 
of  stock  or  of  scrip  or  of  money ;"  that  "pur- 
chasers of  stock  have  a  right  to  claim  and 
receive  all  dividends  subsequently  declared, 
no  matter  when  the  fund  appropriated  for 
the  purpose  was  earned  ;**  that,  *'as  a  general 
>61]  rule,  stock  dividends,  even  when  they  repre- 
sent net  earnings,  become  at  once  a  part  of 
the  capital  of  the  company,**  and  that  ''such 
a  dividend,  if  earned  and  declared,  necessa- 
rily increases  the  value  of  the  old  stock,  if 
new  stock  is  not  issued,  and  in  that  mode 
reaches  substantially  the  same  result.**  89 
U.  S.-22  Wall.  635-687  [22:  848,  849]. 

In  Great  Britain,  it  is  well  settled  that 
where  a  corporation,  whether  authorized  or 
unauihorized  by  law  to  increase  its  capital 
stock,  accumulates  and  invests  part  of  its 
earnings,  and  afterwards  apportions  them 
among  its  shareholders  as  capital,  the  amount 
so  apportioned  must  be  deemed  an  accretion 
»o  the  capital  of  each  share,  the  income  of 
which  only  is  payable  to  a  tenant  for  life. 

From  the  beginning  of  this  century,  it  has 
been  established,  by  decisions  of  the  Court 
of  Chancery  in  England,  and  of  the  House 
of  Lords  on  appeal  from  Scotland,  that  where 
a  bank,  having  no  power  by  law  to  increase 
its  capital  stock,  has  used  its  accumulated 
profits  as  floating  capital,  and  invested  them 
in  securities  which  can  be  turned  into  cash 
at  pleasure,  an  extraordinary  dividend  or 
bonus  declared  out  of  such  profits  is  capital, 
and  not  income,  of  each  share,  as  between 
owners  of  the  life  interest  and  of  the  interest 
in  remainder  therein,  without  inquiring  into 
the  time  when  the  profits  were  actually 
earned.  Brander  v.  Brander,  4  Ves.  Jr.  800 ; 
Irving  v.  HatuUnm,  4  Paton,  Sc.  App.  Cas. 
621 ;  Cuming  v.  BmoeU,  2  Jur.  N.  8.  1005, 
J 008;  A  a  28  L.  T.  844,  1  Paterson,  652. 
In  Jhftfiff  r.  Bouttoun,   Lord  Eldon   {Lord 
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Rosslyn  and  Lord  Alvanley  concurring)  said 
that  if  an  owner  of  bank  stock  "  gives  the 
life  interest  of  his  estate  to  anyone,  it  can 
scarcely  be  his  meaning  that  me  liferenter 
should  run  away  with  a  bonus  that  may  have 
been  accumulating  on  the  floating  capital 
for  half  a  century  ;**  and  that  to  take  an  ac- 
count of  the  precise  amount  of  profits  which 
had  accumulated  before  and  alter  the  com- 
mencement of  the  life  interest  in  particular 
shares  would  lead  to  inconveniences  which 
would  be  intolerable.  4  Paton,  530,  631. 
In  Cuming  v.  BosioeU,  above  cited,  and  relied 
on  by  the  present  plaintiff,  the  person  held 
entitled  to  bonuses  declared  on  bank  stock 
was,  as  stated  in  the  judgment  delivered  by 
Lord  Cran worth,  "not  a  liferenter  but  an  ab-  [fi 
solute  fiar,  **  in  other  words,  not  a  mere  ten- 
ant for  life,  but  an  owner  in  fee,  although 
his  estate  was  determinable  by  his  death 
without  issue. 

It  is  unnecessaiT,  for  the  purposes  of  this 
case,  to  consider  how  far  Uie  English  decis- 
ions upon  the  Question  whether  a  dividend 
in  money,  not  aeclared  to  be  made  out  of 
accumulated  earnings,  should  be  considered 
as  capital  or  as  income,  can  be  reconciled 
with  each  other,  or  with  sound  principle. 
But  there  are  two  recent  cases  of  great  author- 
ity, concerning  stock  dividends,  which  di* 
rectly  bear  upon  the  question  before  us. 

In  one  of  those  cases,  shares  in  a  steam 
navigating  company  were  settle  by  their 
owner  upon  trust  to  pay  "the  interest,  divi- 
dends, snares  of  profits  or  annual  proceeds* 
to  a  woman  during  her  life,  and  after  her 
death  in  trust  for  her  children.-    The  direct- 
ors, acting  within  the  scope  of  their  author- 
ity, retained  part  of   a  half-year's  profits* 
and  applied  it  to  pay  for  new  boats,  and  Uie 
company  passed  a  resolution  to  issue  to  ex- 
isting shareholders  new  shares  representing 
the  money  so  applied.    It  was  argu^  that 
''the  company  had  no  power  to  compel  the 
tenant  for  life  to  risk  any  more  in  the  venture 
than  the  shares  originally  held,   and  could 
not  be  allowed  for  themselves,  by  declaring 
or  withholding  a  dividend  out  of  the  profits, 
to  alter  the  rights  as  between  tenant  tor  life 
and    remainderman.**      But    Viee-ChanccUor 
Wood  (afterwards  Lord  Chancellor  Hatherlev) 
held  otherwise,  and  said :    "  As  long  as  the 
company  have  the  profit  of  the  half-year  in 
their  hands,  it  is  for  them  to  say  what  they 
will  do  with  it,  subject,  of  course,  to  the 
rules  and  regulations  of  the  company. "    "  The 
dividend  to  which  a  tenant  for  life  is  en* 
titled  is  the  dividend  which  the  company 
chooses  to  declare.    And  when  the  company 
meet  and  say  that  tiiey  will  not  declare  a 
dividend,  but  will  carry  over  some  portion 
of  the  half-year's  earnings  to  the  capital  ac- 
count, and  turn  it  into  capital,  it  is  compe- 
tent for  them,  I  apprehend,  to  do  so;  and 
when  this  is  done,  everybody  is  bound  by  it, 
and  the  tenant  for  life  of  those  shares  cannot 
complain.     The  only  mode  in  which  a  ten> 
ant  for  life  could  act  would  be  to  use  bii 
influence  with  his  trustees  as  to  their  votes    [H 
with  reference  to  the  proposed  arrangement* 
"If  a  man  has  his  shares  placed  in  settle- 
ment, he  gives  his  trustees,  in  whoee  names 
they  stand,  a  power  of  voting,  and  he  must 
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uae  his  influence  to  get  them  to  Tote  as  he 
wishes.  But  where  the  company,  by  a  ma- 
jority of  their  votes,  have  saia  that  they 
will  not  divide  this  money,  but  turn  it  all 
into  capital,  capital  it  must  be  from  that 
time.  I  think  that  is  the  true  principle,  and 
I  must  hold  that  these  additional  shares 
formed  part  of  the  capital  fund  under  the 
settlement,  and  went  to  the  children,  and 
not  to  the  tenant  for  life  (their  mother)." 
Be  Barton's  Trust,  L.  R.  5  Eq.  238,  243-245. 
In  the  most  recent  English  case  on  the 
subject,  William  Bouch  bequeathed  to  his 
executor,  in  trust  for  his  widow  for  life,  and 
after  her  death  to  the  executor,  his  personal 
estate,  including  shares  in  an  iron  company, 
whose  directors  had  power,  before  recom- 
mending a  dividend,  to  set  apart  out  of  the 
profits  such  sums  as  they  thought  proper  as 
a  reserved  fund,  for  meeting  contingencies, 
equalizing  dividends  or  repairing  or  main- 
taining the  works.  Four  years  after  the  tes- 
tator's death,  the  company,  upon  the  recom- 
mendation of  the  directors,  and  out  of  a  fund 
so  reserved  in  the  testator's  life  time,  and  of 
undivided  profits,  about  half  of  which  ac- 
crued before  his  death,  made  a  bonus  divi- 
dend, and  an  allotment  of  new  shares,  with 
liberty  to  each  shareholder  to  apply  the  bonus 
dividend  in  payment  for  the  new  shares. 
Bouch 's  executor  took  the  new  shares  and 
applied  the  bonus  dividend  In  payment 
therefor.  The  House  of  Lords,  reversing  the 
judgment  of  the  Court  of  Appeal,  and  re- 
storing an  order  of  Mr,  Justice  Eay,  held 
that  the  corporation  did  not  pay  or  intend  to 
pay  any  sum  as  a  dividend,  but  intended  to 
and  did  appropriate  the  undivided  profits  as 
an  increase  of  the  capital  stock;  that  the 
bonus  dividend  was  therefore  capital  of  the 
testator's  estate,  and  the  widow  was  not  en- 
titled either  to  the  bonus  or  to  the  new 
shares.  The  difference  of  opinion  was  not 
as  to  the  general  principle  which  should 
govern,  but  only  as  to  its  application  to  the 
action  of  the  corporation  in  the  particular 
case.  The  House  of  Lords  fully  approved 
the  statements  of  the  general  principle  by 
Vtce- Chancellor  Wood  in  Be  Barton's  Trust, 
^  1  above  cited,  and  by  Lord  Justice  Fry,  in  de- 
livering the  judgment  of  the  Court  of  Ap- 
peal, as  follows :  "  When  a  testator  or  settlor 
directs  or  permits  the  subject  of  his  disposi- 
tion to  remain  as  shares  or  stock  in  a  company 
which  has  the  power  either  of  distributing 
its  profits  as  dividend,  or  of  converting  them 
into  capital,  and  the  company  validly  exer- 
cises this  power,  such  exercise  of  its  power 
is  binding  on  all  persons  interested  under 
him,  the  testator  or  settlor,  in  the  shares ; 
and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life, 
and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an 
increase  of  the  capital  stock  in  the  concern, 
inures  to  the  benefit  of  all  who  are  interested 
in  the  capital.  In  a  word,  what  the  company 
says  is  income  shall  be  income,  and  what  it 
says  is  capital  idiall  be  capital. **  ''In  most, 
if  not  in  all,  cases,  the  inquiry  as  to  the 
time  when  the  profits  were  earned  by  the 
company  is  an  immaterial  one  as  between  the 
tenant  for  life  and  remainderman.     Their 
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rights  have  been  made  dependent  on  the  legit- 
imate action  of  the  company,  and*'  (subject 
to  any  rights  arising  from  the  law  of  appor- 
tionment, which  was  not  in  question)  ^are* 
determined  by  the  time,  not  at  which  the 
profits  are  earned  by  the  company,  but  at 
[by]  the  time  at  which  they  are  by  the  action 
of  the  company  made  divisible  among  it* 
members."  SprouU  v.  Bouch,  L.  R.  29  Ch. 
Div.  635,  653,  668,  659 ;  Bouch  v.  Sprmile,  L. 
R.  12  App.  Cas.  885,  397,  402,  407,  408. 

The  same  principle  was  established  la 
Massachusetts  before  the  case  of  Sproule  v. 
Bouch  had  come  before  the  courts  of  England. 
Atkins  Y,  AUn-ee,  12  Allen,  359;  Minot  v. 
Paine,  99  Mass.  101;  Deland  v.  WiUiams, 
101  Mass.  571 ;  Leland  v.  Hayden,  102  Mass. 
542 ;  Band  v.  ffubbeU,  115  Mass.  461 ;  Qifford 
V.  Thompson,  Id.  478.  And  in  Connecticut, 
Rhode  Island  ajid  Maine  a  dividend  of  new 
shares,  representine  accumulated  earnings, 
is  held  to  be  capital  and  not  income.  Brtn- 
ley  V.  Orau,  50  Conn.  66 ;  Brown's  Petition, 
14  R.  I.  371 ;  Bichardson  v.  Bichardson,  75 
Me.  570,  574. 

In  New  York  the  recent  judgments  of  the 
court  of  appeals  appear  to  have  practically 
overruled  the  decisions  of  the  lower  courts 
in  darkson  v.  Clarkson,  18  Barb.  646;  Simp- 
son  V.  Moore,  30  Barb.  637;  Be  Woodruff,  1505] 
Tuck.  58,  and  Be  Pollock,  8  Redf.  100,  cited 
in  behalf  of  the  plaintiff ;  and  to  have  settled 
the  law  of  that  State  in  accordance  with  that 
of  England  and  of  Massachusetts. 

In  Uyatt  v.  AlUn,  56  N.  Y.  553,  the  de- 
fendant,  by  a  contract  made  August  11,  1871, 
under  which  he  transferred  to  the  plaintiffs 
certain  stock  in  a  manufacturing  corporation, 
agreed  to  pay  them  ^'all  profits  and  dividends 
01  and  upon  the  stock  up  to  the  first  day  of 
January,  1872."  In  April,  1872,  the  corpo- 
ration declared  a  dividend  of  fifteen  dollars 
a  share,  five  sixteenths  of  which  were  found 
by  a  referee  to  have  been  derived  from  the 
increase  in  value  of  its  property  between 
August  11,  1871,  and  January  1,  1872 ;  and 
the  court  below  gave  judgment  for  the 
plaintiff  for  that  proportion  oi  the  dividend. 
But  the  court  of  appeals  reversed  the  judg- 
ment, and  said :  **  A  shareholder  in  a  corpo- 
ration has  no  legal  title  to  the  property  or 
profits  of  the  corporation  until  a  division  ia 
made."  "When,  therefore,  a  contract  is 
made  in  relation  to  dividends  or  profits,  it 
must  be  deemed  to  have  reference  to  dividenda 
or  profits  to  be  ascertained  and  declared  by 
the  particular  company,  and  not  to  growing 
profits  from  day  to  day,  or  month  to  month, 
to  be  ascertained  upon  an  investigation  by 
third  persons,  or  courts  of  justice,  into  the 
accounts  and  transactions  of  the  company." 
56  N.  Y.  557,  558. 

In  Williams  v.  Western  U,  Teleg,  Ch.,  93  N. 
Y.  162,  the  court  of  appeals,  in  the  course 
of  an  elaborate  discussion  of  the  right  of  a 
corporation,  when  unrestrained  by  statute, 
to  make  a  stock  dividend,  said :  "  When  a 
corporation  has  a  surplus,  whether  a  dividend 
shall  be  made,  and  if  made,  how  much  it 
shall  be,  and  when  and  where  it  shall  be 
payable,  rest  in  the  fair  and  honest  discretion 
of  the  directors  uncontrollable  by  the  courts. " 
"Whether  they  shall   be  made  in  cash  or 
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property  must  aiso  rest  in  the  discretion  of 
the  directors. "  "  Desiring  to  use  the  surplus 
and  add  it  to  the  permanent  capital  of  the 
company,  and  having  lawfully  created  shares 
of  stock,  they  could  issue  to  the  stockholders 
such  shares  to  represent  their  respective  in- 
terests  in  such  surplus."     "After  a  stock 

'A®]  dividend  a  corporation  has  just  as  much 
property  as  it  had  before.  It  is  just  as  solv- 
ent and  just  as  capable  of  meeting  all  de- 
mands upon  it.  Alter  such  a  dividend  the 
Aggregate  of  the  stockholders  own  no  more 
interest  in  the  corporation  than  before.  The 
whole  number  of  shares  before  the  stock  divi- 
dend represented  the  whole  property  of  the 
corporation,  and  after  the  dividend  Uiey  rep- 
resent that  and  no  more.  A  stock  dividend 
does  not  distribute  property,  but  simply 
dilutes  the  shares  as  they  existed  before.  93 
N    Y    189   192 

Finally,*  in  Be  Kemoehan,  104  N.  Y.  618. 
the  court  of  appeals  applied  the  same  rules 
as  between  the  remainderman  and  the  person 
entitled  for  life  to  the  income  of  shares  be- 
queathed in  trust ;  rejected  the  test  of  deter- 
mining what  part  of  a  cash  dividend  should 
be  deemed  prmcipal  and  what  part  income 
by  ascertaining  how  much  was  earned  before 
and  how  much  after  the  death  of  the  testator ; 
approved  the  general  principle  laid  down  in 
the  cases  of  Barton's  Trust,  L.  R.  5  £q.  238, 
245,  and  Sproule  v.  Bauch,  L.  R.  29  Ch.  Div. 
635,  653,  above  cited ;  and  said :  **  From  the 
shares  in  question  no  income  could  accrue, 
no  profits  arise  to  the  holder,  until  ascertained 
and  declared  by  the  company  and  allotted  to 
the  shareholder;  and  that  act  should  be 
deemed  to  have  been  in  the  mind  of  the  tes- 
tator, and  not  the  earnings  or  profits  as  as- 
certained by  a  third  person,  or  a  court,  upon 
An  investigation  of  the  business  and  affairs 
of  the  company,  either  upon  an  inspection 
of  their  books  or  otherwise."  **The  rule  is 
A  reasonable  and  proper  one,  which  limits 
the  rights  of  a  stockholder  to  profits  by  the 
■action  of  the  managers  of  a  corporation  or 
company.  It  is  their  sole  and  exclusive 
duty  to  divide  profits  and  declare  dividends 
whenever,  in  their  judgment,  the  condition 
of  the  affairs  of  the  corporation  renders  it 
•expedient ;  and  it  would  lead  to  great  em- 
barrassment and  confusion  if  a  court  should 
undertake  to  interfere  with  their  discretion 
80  lone  as  they  do  not  go  beyond  the  scope 
of  their  powers  and  authority.  **  194  N.  Y. 
e28,  629. 

In  Earp's  App.,   28  Pa.  868,  on  the  other  i 
hand,   the  Supreme  Court  of  Pennsvlvania 
declined  to  follow  the  early  English  cases, 
and  adopted  the  rule,  that  where  a  corpora- 

•67]  tion,  after  having  accumulated  large  surplus 
profits  for  many  years  before  and  since  the 
death  of  the  testator,  increased  its  capital 
stock,  and  issued  additional  shares  to  the 
stockholders,  so  much  of  the  surplus  profits 
as  had  accumulated  in  the  lifetime  of  the 
testator  should  be  deemed  capital,  and  so 
much  as  had  accumulated  since  bis  death 
Bhould  be  deemed  income ;  and  in  Wiltbank*s 
App. ,  64  Pa.  256,  where  a  corporation  voted 
to  increase  its  capital  stock  by  an  issue  of 
new  shares  to  be  subscribed  and  paid  for  by 
ibe  stockholders,  and  a  trustee  holding  shares 
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sold  the  right  to  take  some  new  shares,  and 
took  others  and  sold  them  at  an  advance,  that 
rule  was  carried  so  far  as  to  hold  that  the 
sums  so  received  by  the  trustee  were  income 
of  the  old  shares,  for  the  reason  that  the  rieht 
to  subscribe  to  new  shares,  the  court  thougnt, 
''was  not  a  part  of  the  capital  of  the  old 
stock,  but  a  mere  product  of  an  advantage 
belonging  to  it,"  "a  right  incidental  to  the 
stock,  and  therefore  income."  The  rule  upon 
which  those  two  cases  proceeded  has  since 
been  treated  as  settled  in  Pennsylvania,  al- 
though there  has  been  some  difficulty,  if  not 
inconsistency,  in  applying  it;  and  in  one 
case  Mr.  Justice  Paxson,  now  chief  justice  of 
Pennsjrlvania,  spoke  of  both  those  cases  as 
exceptional  and  depending  on  peculiar  cir- 
cumstances. Moss's  App.  83  Pa.  264,  269, 
270;  Biddle's  App,  99  Pa.  278;  Vinton's 
App.  Id.  434.  The  only  other  States,  so  far 
as  we  are  informed,  in  which  the  Pennsylva- 
nia rule  prevails,  are  New  Jersey  and  New 
Hampshire.  Van  Doren  v.  Oldtn^  19  N.  J. 
Eq.  176 ;  Ashhurst  v.  Field,  26  N.  J.  Eq.  1 ; 
Van  Blareom  v.  Dager,  81  N.  J.  Eq.  788, 
798 ;  Lord  v.  Brooks,  52  N.  H.  72 ;  Pierce  v. 
Burroughs,  58  N.  H.  802,  308.  Upon  the 
grounds  already  stated,  that  rule  appears  to 
us  to  be  open  to  grave  objections,  l)oth  in 
principle  and  in  application,  as  well  as  op- 
posed to  the  weight  of  authority. 

In  the  case  at  bar,  the  testatrix  bequeathed 
to  her  daughter,  Jane  Owen  Mahon,  two  hun- 
dred and  eighty  shares  of  stock  in  the  Wash* 
ington  Oasllght  Company,  as  well  as  some 
shares  in  an  insurance  company  and  bonds  of 
the  United  States,  **  in  trust  for  the  advantage 
and  behoof  of  "  her  daughter,  Mary  Ann  Gib- 
bons ;  and  directed  that  after  the  decease  of 
the  testatrix  the  trustee  should  "cause  the  151 
dividends  of  said  stock  and  the  interest  of 
said  bonds,  as  they  accrue,  to  be  paid  to  my 
said  daughter,  Mary  Ann  Gibbons,  during 
her  lifetime,  without  precentage  of  commis- 
sion or  diminution  of  principal.  And  in 
case  of  the  death  of  the  said  Mskry  Ann  Gib- 
bons, then  the  said  stock,  bonds  and  income 
shall  revert  to  the  estate  of  mv  said  daughter 
Jane  Owen  Mahon,  without  incumbrance  or 
impeachment  of  waste. " 

Upon  the  face  of  the  will,  it  is  manifest 
that  the  testatrix  used  the  word  "dividends* 
as  having  the  same  scope  and  meaning  at 
"income*^ and  "interest,"  and  nothing  more; 
and  intended  that  the  plaintiff,  as  equitable 
legatee  for  life,  should  take  the  income,  and 
the  income  only,  of  the  shares  owned  by  the 
testatrix  at  the  time  of  her  death ;  and  that 
the  whole  capital  of  those  shares,  unimpaired, 
should  go  to  the  defendant,  at  legatee  in  re- 
mainder. 

The  admitted  facts  present  the  followisg 
state  of  things:  The  accumulated  eaminga 
of  the  company  were  kept  undivided,  and 
actually  adoed  to  the  capital  of  the  corpora- 
tion, by  investing  them  from  time  to  time 
in  its  permanent  works  and  plant,  until  the 
value  of  the  works  and  plant  amounted  to  a 
million  dollars;  no  owner  of  particular 
shares,  or  of  any  interest  therein,  had  the 
right  to  compel  Uie  company  to  divide  or  ap- 
portion those  earnings ;  ana  while  they  re- 
mained 80  undiTided  and  InTested,  the  capl- 
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same  amount  by  the  Act  of  Congress  of  May  v. 

24,  1866.     The  greater  part  of  the  earnings  MOORE  8.  FALLS  et  al. 

in  question  had  been  so  invested  before  the 

making  of  the  will  and  the  death  of  the  tes-  (See  B,  a  Thaw  v.  BUehie,  Reporter's  ed.  51»-6iB.) 

tatriz  in  1865,  a  still  larger  proportion  before 

the  passage  of  the  Act  of  Congress  of  1866.  Circuit  Court  of  District  of  Columbia,  equity 

and  the  whole  before  the  resolution  of  the  powers — orphans' court— pou)er  to  sell  infant* i 

directors  of  November  1,  1868,  under  which  real  estate — orders  of  those  courts, 

the  new  shares  were  issued  to  the  defendant, 

and  in  which  it  was  recited,  in  accordance  with  1.   Equity  jurJsdiotion  was  vested  In  the  Clrcuft 

the  truth,  that  the   construction   account  of  Court  of  the  United  States  of  the  District  of  Ool- 

the  company  exceeded   $1,000,000,  and  that  P™^*'^*^^  )?«  Act  of  Congress  of  February  27, 

iU  capital  had  been  increased  by  Act  of  Con-  "^  *^"*P-  ^^  ^^  ^'  *  (Z-Btat.  105, 106). 

gresstothat  amount,  and    it   was  therefore  *•   TheOrphans'Courtof  the  District  of  Columbia, 

resolved,  that  the  increased  stock  be  awarded  I^"5^S/?^^4^!iI  ?'T^f^.®:  ^''fAV'  S^"*;!  '^^  ^^ 

among  the  stockholders,  share  for  share,  as  United  States  of  that  Dstdct  sitting  in  chancery, 

♦vJl-  ?*™i  rJl  Xk«  1  «f  ^/ Vk^*^  w    1  Qao  »»  has  power  to  order  a  sale  of  the  real  estate  of  in- 

thcy  stood  on  the  1st  of  October,  1868. "  ^^nt  wards  for  their  maintenance  and  education. 

To  hold  the  plaintiff  to  be  entitled  to  the  «    fm>^^^^^  ^#  ♦k.^--»  o^...«^.  »4«k4»  ♦k«*-  *,.^^ 

«t.^i^  ^t  tK^  «««r  ai>»«^  ;«o,,^^  *^  ♦!.«  A^t^^A  ^    *^^  orders  of  those  courts  within  their  Juns- 

whole  of  the  new  shares  issued  to  the  defend-  Miction  cannot  be  collaterally  impeached, 

ant  would  be  to  allow  the  plaintiff  the  ex-  v^^   264  1 

^  the  company  ««  capital  before  her  interest  jn  ERROR  to  the   Supreme  Court  of  the 

heran,   and  would  be  contrary   to  all  the  i    District  of  Columbia  to  review  a  judg- 

TOthonties.    To  award  to  her  a  proportion  ^^^^  ^f  ^^^^^  ^^^  alllrming  a  judgment  St 

«f  those  shares,  based  upon   an  account  of  ^  trial  term  of  that  court,  for  the  defendant, 

how  much  of  those  earnings  actually  accrued  }„  ,„  .^tion  of  ejectment  to  recover  land  ia 

:i^iitte'Sl^1i^!eTr'co7rt  for'^th^  ^^'^  ^''^  o^  ^'-^-^^^    ^^'-«^ 

discretion  of  the  corporation,  lawfully  exer-  statement  by  Mr.  JutUee  Gray: 

dscd  through  its  directors,  and  would  be  This  was  an  action  of  ejectnVent,  brought  1 5*0 

open  to  the  practical  inconveniences  already  December    12.    1882.    by  Ulumbis   Tlmw 

^ri   *     ^  1  *«^«  1-  -i««-i-  ««  ^     ^-♦'           *  against  Maria  Ritchie,  to  recover  possession 

«f^th!  '^^''cwif  ^/^^L^fpntT/^rnTt!"}^  of  an  undivided  half  of  lots  1  and  4  in  square 

of  the  new  shares  as  representing  capital,  ^^  j    ^.j^    ^ity  of  Washington. 

and  not  a  distribution  or  division  of  income.  ^^  ^^  trial,  on  the  general  issue,  before 

As  well  observed  by  Mr    Jv^ttce  James   de-  (jjuef  Justice  Cartter,  the  plaintiff  introduced 

irfl^\"ffnnt]!f  n?^clnT.~  .  ^^iTthp ^t^Z ^  evirfencc  that  his  father, ^Joseph  Thaw,  died 

l^r/i  vf  ^  f hi  fn^^L^l^h  "^PJiL  ^^L^l?A  in  1840,   seised  and  possessed  of  these  lota 

!^  hni  In   fhl  n^nTl  ^^^  ?S.  iJ^o^fnn'  ^^^^^  ^^^^le  derived  /rom  the  United  States, 

^fo^  th.  ^^..^^f^L^f^  ^^X!^^^^  ^^^  leaving  a  will,  dated  February  26,  1840 

Before  the  issue  of  these  two  hundred  and  ^^  ^  j     ^^itt^^  to  probate  in  the  same 

tif^l^m«^^t?r^^n  th^                    Pn'ffif  J:  y^r»  ^^^^^  (omitting  the  formal  commence, 

the  same  interest  in  this  increased  plant   n  ^ent  and  conclusion)  was  as  follows: 

the  capital  of  the  corporation  that  she  held  vv/  v    oiw  ;     <»  <»   v/   i/   o. 

afterwards.     She  merely  had  a  new  represen-  ''Imprimis.  I  hereby  appoint  and  constitute 

tative  of  an  interest  that  she  already  owned,  my  beloved  wife,  Eliza  Van  Tyler  Thaw,  to 

mnd  which  was  not  increased  by  the  issue  of  be  the  guardian  of  my  two  youngest  chil- 

the  new  shares.     A  dividend  is   something  dren,  to  wit,  my  daughter,  Columbia  Thaw, 

with  which  the  corporation   parts,    but  it  and  my  son,  Columbus  Thaw,  and  to  act  in 

parted  with  nothing  in   issuing  this   new  trust  for  them  in  all  things  as  fully  as  I 

stock.    It  simply  gave  a  new  evidence  of  would  do  if  living. 

ownership    which    already    existed.    They  "Item.    I  give  and  bequeath  to  my  said, 

were  not  in  any  sense,  therefore,  dividends  beloved  wife  Eliza  all  my  property  of  every 

for  which  this  trustee  had  to  account  to  the  description,  real  and  personal,   to  hold  and 

tatui  que  trust.    She  stood  after  the  issue  of  enjoy  during  her  natural  life,  in  trust  for 

the  new  shares  Just  as  she  had  stood  before;  the  equal  benefit  and  maintenance  of  herself 

and  the  trustee  was  obliged  to  treat  them  and  of  my  daughter  Columbia  and  of  my  son 

Jast  as  she  did,  namely,  as  a  part  of  the  Columbus,  the  two  children  above  named ; 

original,  and  to  pay  the  dividends  to  the  and  if  either  of  them  shall  die  before  arriv* 

tatui  que  trust,^    4  Mackey,  136.  in^  at  the  age  of  majority,  then  she  is  to 

Decree  affirmed,  hold  the  whole  property  as  above  for  the     [53 

___.,_                       v     .       .  equal  benefit  of  herself  and  the  survivor  of 

Mr,  Justice  Brewer,  not  having  been  a  the  two  above-named  children ;  or  if  both  of 

membw  of  the  court  when  this  case  was  ar-  the   said    children    shall    die  before  their 

fued,  took  no  part  in  the  decision.  mother,   my  said  wife,   then  she,   my  said 

wife  Eliza,  shall  hold  the  said  property  dur* 
ing  her  natural  life  for  her  sole  own  use  and 
benefit ;  and  in  no  case  shall  slie,  my  beloved 
wife  Eliza,  be  deprived  of  the  use  of  any 
part  thereof  during  her  natural  life  for  the 
maintenance  of  henelf  and  of  the  two  chil- 
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dren  aforesaid,  while  they,  or  of  either,  while 
either  of  them,  shall  live,  or  of  herself, 
while  she  shall  survive  them  both. 

"Item.  I  give  and  bequeath  to  inv  two 
children  above  named,  Columbia  and  Colum- 
bus, in  equal  parts,  to  their  heirs  and  as- 
signs forever,  all  m^  estate,  real  and  per- 
sonal, that  shall  remain  at  and  after  the  death 
of  their  mother,  my  said  wife  Eliza ;  or  if 
either  of  them  shall  not  survive  their  mother, 
then  I  will  that  the  surviving  one  shall  have 
the  whole. 

*'Item.  If  both  of  my  said  children  shall 
die  before  their  mother,  then,  on  the  demise 
of  the  last  survivor  of  them,  I  give  and 
bequeath  to  my  beloved  wife  Eliza,  to  her 
heirs  and  assigns  forever,  for  her  own  proper 
benefit,  all  my  estate  of  every  description. 

"I  do  morcover  hereby  constitute  and  ap- 
point my  beloved  wife,  Eliza  Van  Tyler 
Thaw,  aoove  named,  the  sole  executrix  of 
this  my  last  will  and  testament,  and  author- 
ize her  to  administer  and  execute  the  same 
without  giving  security  in  any  way  what- 
ever," 

The  plaintiff  also  introduced  evidence 
tending  to  show  that  his  mother,  Eliza  V. 
Thaw,  died  in  February,  1866;  and,  for  the 
purpose  of  showing  a  severance  of  the  joint 
tenancy  claimed  to  have  existed  between 
himself  and  his  sister  Columbia  Thaw  in 
these  lots,  put  in  evidence  a  deed,  dated  May 
16,  1848,  from  his  sister  and  one  Henry 
Walker  of  their  interest  in  these  lots  to 
Agricol  Favier;  a  deed,  dated  October  22, 
1874,  from  a  trustee  appointed  in  a  suit  in 
equity  for  the  partition  of  Favier' s  real  es- 
tate aftdf  his  aeath,  purporting  to  convey 
the  whole  of  these  lots  to  one  Ingersoll ;  a 
deed  of  the  lots,  dated  May  24,  lb78,  from 
Ingersoll  to  Mary  J.  France ;  and  the  will  of 
Mrs.  France,  admitted  to  probate  in  January, 
1881,  devising  all  her  real  estate  to  the  cte- 
fendant. 
5S2]  It  was  admitted  that  the  real  estate  sought 
to  be  recovered  was  worth  more  than  $12,  C^, 
and  that  the  defendant  was  in  possession 
thereof,  claiming  title  adversely  to  the 
plaintiff. 

The  defendant  claimed  title  under  a  deed 
of  the  two  lots  to  Favier  from  Eliza  V. 
Thaw,  dated  March  17,  1848,  purporting  to 
•  be  executed  pursuant  to  an  order  of  sale  made 
upon  her  petition  by  the  Orphans*  Court  for 
the  County  of  Washington  in  the  District  of 
Columbia,  and  approv^  by  the  Circuit  Court 
of  the  United  States  of  the  District  of  Col- 
umbia, sitting  as  a  court  of  chancery.  In 
support  of  this  defense,  the  defendant  offered 
in  evidence,  and  the  court  admitted,  against 
the  objection  and  exception  of  the  plaintiff, 
the  following  matters : 

(1.)  From  the  office  of  the  Supreme  Court 
of  the  District  of  Columbia,  a  book,  entitled 
**  Chancery  Rules  No.  4, "  of  its  predecessor, 
the  Circuit  Court  of  the  United  States  of  the 
District  of  Columbia,  containing  this  entry  : 

"No.  844.  Eliza  V.  Thaw,  guardian,  to 
Columbus  and  Columbia  Thaw,  infant  chil- 
dren of  Jos.  Thaw,  dec'd.  Petition,  exhibit, 
decree  of  orphans'  court.  1844,  Oct.  12. — 
Decree  affirming  decree  of  orphans'  court.** 


(2.)  From  the  same  office,  the  only  paper 
on  file  there  in  said  case  No.  844,  certified 
by  E.  N.  Roach,  register  of  wills,  undet 
date  of  April  29,  1844,  to  be  "a  true  copy 
from  an  original  filed  and  recorded  in  tne 
office  of  Uie  reg^ister  of  wills  for  Wadiington 
County  aforesaid  ;**  and  consisting  of  a  peti- 
tion addressed  to  the  judge  of  the  orphans' 
court  for  that  county,  dated  March  29,  1844, 
signed  by  Eliza  V.  Thaw,  and  having  an- 
nexed to  it  a  certificate  of  a  justice  of  the 
peace  to  her  oath  that  "the  facts  contained 
m  the  within  petition  are  true  to  the  best  of 
her  knowledge  and  belief;"  together  with 
the  order  of  the  orphans'  court  thereon; 
which  petition  and  order  were  as  follows: 

"To  the  Hon.  N.  P.  Causin,  Judge  of  tha 
Orphans'  Court  of  Washington  County : 

"The  petition  of  the  subscriber  respectfully 
represents  that  she  has  paid  all  the  debts  due 
by  her  deceased  husband,  Joseph  Thaw,  and 
that  the  property  left  by  the  deceased  is  in* 
sufficient  to  support  her  and  the  children 
provided  for  in  the  will  of  the  deceased  ;  and  f  5; 
a  portion  of  the  estate  belonging  to  the  de- 
ceased consists  of  two  vacant  and  unimproved 
lots  of  ground  situate,  lying  and  being  ia 
the  City  of  Washington,  in  the  District  of 
Columbia,  to  wit,  lots  numbers  one  and  four 
in  square  number  one  hundred  and  sixty. 
Your  petitioner  respectfully  prays  that  the 
court  will  deem  it  expedient  and  cause  the 
said  lots  to  be  sold  for  the  purpose  of  reliev- 
ing the  inunediate  wants  of  the  petitioner 
and  for  the  support  and  education  of  the 
children  named  m  the  will  of  the  said  JoeepU 
Thaw^  deceased,  and  that  an  order  may  oe 
granted  for  the  sale  thereof  at  an  early  a  day 
as  practicable ;  and,  as  in  duty  bound,  will 
ever  pray,  etc. 
"29th  March,  1844.  Eliza  V.  Thaw.» 
"  Orphans'  Court  of  Washington,  D.  C. 
"In  the  Case  of  the  Petition  of  Eliza  Y. 
Thaw,  Executrix  and  Guardian  to  Colum- 
bia and  Columbus  Thaw,  Minor  Children 
of  Joseph  Thaw,  Deceased. 
"This  case  coming  on  to  be  heard  in  the 
orphans'  court  on  the  petition,  exhibits,  ac- 
companying proofs  and  representation  of  said 
Eliza  y.  Thaw  in  her  capacity  as  guardian 
and  executrix  aforesaid,  the  same  were  by 
the  court  read  and  dul^  considered  ;  and  there- 
upon it  is  by  the  said  court,  this  29th  day 
01  March,  18iB4,  ordered,  adjudged  and  de- 
creed, provided  that  the  Circuit  Court  of  the 
District  of  Columbia  for  the  County  of  Wash- 
ington, sitting  as  a  court  of  chancery,  shall 
by  its  proper  order  in  the  premises  approve 
thereof,  that  the  said  guardian,  for  the  peti- 
tioner's minor  children  of  said  Joseph  'Thaw 
and  herself,  be  and  she  is  hereby  authorized 
and  empowered  to  sell  the  said  real  estate 
mentioned  in  said  petition  at  public  or  pri- 
vate sale,  after  such  notice  by  advertisement 
as  she  shall  deem  reasonable  and  sufficient, 
on  the  following  terms,  viz.,  either  for  cash 
or  on  credit,  at  the  option  of  the  said  guard- 
ian ;  and  on  the  full  payment  of  the  pur- 
chase money  and  interest,  and  on  the  ratifi- 
oiition  of  the  sale  by  this  court,  to  execute 
to  the  purchaser,  his  heirs  or  assigns,  at  his 
or  their  cost  and  request,  a  yalid  and  suffi- 
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cient  deed  of  conveyance  In  fee  simple  of  bond,  17  May,  1845,  $750 ;  H'y  Walker,  E. 

the  said  premises,  with  all  the  right  and  es-   Walker,  sureties.  ** 

tate  therein  of  the  said  Columbia  and  Col-       ,-  v    a«^#»,«»  iwxr.v  *v#  »«^^wi.  ^«^«,  ♦k^«.    # 

nmbus    Thaw,    minor    children    aforesaid;  fii^Lmii?  «  t^H  T^p  "*  ^ 
^^^iA^  fi^-f  ♦!,«  eoi^  «,,«^^?«w,    h^fr.r^  ^^[  fice,  entitled  "Liber  E.  N.  R.  No.  2.     Pro 

which 


was 

be'approved  by  the  judge  of  this  court,  in  J"?  "uly  record  in  that  office  of  proceedings 

the  penalty  of  wven  ^hundred  and  fifty  dol-  ^^Tf 'in5''w.«*^Hr^hl''\?^                ^^'^^ 

lars,  with  the  usual  condition  for  the  die  and  ^^^^  *f°t»!!ff  iTtK,  hLnlrte  of  u^T 

faithful  performance  of  the  trust  reposed  in  ^^^^  ""Lf^Sll  ]S  ^^nt^A^Zl^'^S^  ^'  ^' 

her  as  guardian  of  DUid  children,  anS  imme-  521'^^»  Iff  ^^',  f„  !^'^^^^^^                    J^'h 

diately\fter  making  said  sale  to  report  the  PuTo^^'^L^^^Si? 

•ame  under  oath  to  tTiis  court.           *^  UHnS  U^^«  r!^i  ^iTnf  ?oii'\'''^r'i^  '^' 

-Nath'l  Pope  Causin.»  ^^^^'^f  -^  ^^®  ^i  ®^^?^'. '^''^P?  J^*"^' 

^  namely,  among  the  proceedings  of  the  or- 

(8.)  Certified  copies  of  two  bonds,   each  phans'  court  on  Friday,  January  21,  1848, 

executed  by  Eliza  V.    Thaw  as  principal,  the  following:    "Sale  of  real  estate  of  Jos. 

and  Henry  Walker  and  John    Walker,  as  Thaw,  dec*d,  filed.    Order  of  approval  tiled, " 

sureties,  to  the  United  States.  or  "for,"  the  last  word  being  indistinct  and 

One  of  these  bonds,  dated  March  22,  1844,  uncertain, 

was  in  the  penal  sum  of  $725,  and  upon  the  (6.)  Testimony  of  the  assistant  clerk  of 

condition  that  if  "the  above-bounden  Eliza  the  Supreme  Court  of  the  District  of  Colum- 

Van  Tyler  Thaw,  as  guardian  to  Columbia  bia,  and  of  persons  who  had  served  or  had 

and    Columbus   Thaw,    orphans  of   Joseph  made  searches  in  the  registry  of  wills,  that 

Thaw,    of    Washington    County,    deceased,  there  was  great  confusion   m   the  records, 

shall  faithfully  account  with  the  Orphans'  both  of  the  Circuit    Court  of   the    United 

Court  of  Washington  County,  as  directed  by  States  of  the  District  of  Columbia,  and  of 

lav,  for  the  management  of  the  property  and  the  orphans*   court,  before  the  organization 

estate  of  the  orphans  under   her  care,  and  of  the  Supreme  Court  of  the  District  of  Col- 

shall  also  deliver  up  the  said  property  agree-  umbia  in  1863,  under  the  Act  of  March  8, 

ably  to  the  order  of  the  said  court  or  the  di-  1863,  chap.  91  (12  Stat.  762). 

rections  of  law,  and  shall   in  all   respects  (7.)  Docket  entries   in  a  great  number  of 

perform  the  duty  of  guardian  to  the  said  other  cases  on  the  chancery  side  of  the  Cir-     [58€ 

Columbia  and  Columbus  Thaw,  according  to  cuit  Court  of  the  United  States  of  the  Dis- 

law,  then  the  above  obligation  will  cease;  trict  of  Columbia  before  and  after  October 

it  shall  otherwise  remain  in  full  force  and  12,  1844,  and  between  1823  and  1863,  and  on 

Tirtue  in  law."  the  ecjuity  side  of  the  Supreme  Court  of  the 

The  other  bond,  dated  May  17,  1845,  was  District  of  Columbia  between  1863  and  July 

in  the  penal   sum  of  $750,    and  upon  this  8,  1865,  showing  that  the  practice  and  forms 

condition:    "Whereas  Eliza  V.  Thaw,  by  a  of  proceedings  in  such  cases   during  those 

decree  of  the  Orphans*  Court  of  Washington  periods  were  similar  to  the  practice  in  said 

County  aforesaid,  and  confirmed   by  an  or-  case   No.  344 ;  and  also  many  later  cases  in 

der  of  the  Circuit  Court  of  the  District  of  the  orphans'  court  before  1881,  in  which  the 

Columbia  for  the    County  of   Washington  practice  and  forms  of  proceeding  were  sim- 

aforesaid,  has  been  appointed  trustee  to  sell  ilar. 

the  real  estate  of  the  late  Joseph  Thaw,  men-  (8.)  The  deed  executed  by  Eliza  V.  Thaw 

tioncd  in  said  order,  for   the  support  and  to  Agricol  Favier,  viated  and  acknowledged 

maintenance  of    Columbia    and    Columbus  March  17,  1848,  and  recorded  March  7,  1867, 

Thaw,  minors,  as  will  more  fully  appear  by  containing  this  recital : 

the  said  decree,  reference  being  thereto  had  :  uyru^^^    -    decree    was    naased    on  the 

Now  the  condition  of  the  above  obligation  ,™jTi*^If!?v  Hn^^fMu^vf  trP^  itpS?  ^ 

is  such  that  if  the  above-bounden  Eliza  V.  iri^,?S^,Tp,Vht  L,^^^                                  hv 

Thaw  do  and  shall  w^  and  faithfully  per-  L^'Sans?  C^^^^^ 

form   the  trust  reposed    in   her  as  trustee  jngtonin  the  District  of  Col umbfa,  upon  the 

aforesaid  bv  the  said  decree,  or  that  may  be  f.^.      ^^  ^liza  V.  Thaw,  guardian  of  her 

rS^^'^nl^Jjfi? ^th^j;  ^t"^^^^^  i^^ant   children,   Columbus   and   Columbia 

I^  ^JiS    ]^lr^^J^  < w„i  Wnr.^  In^TlT  Thaw ;    and  whereas  the  said  Eliza  V.  Thaw 

to  be  void; ^otherwise  in  full  force  and  vir-  ^^  ^^^^^^^  appointed  a  trustee  to  sell  lots 

/A^   aT'^it  ^#  ^^^»  #,^.«  fK-  ^m^  ^f  numbered  one  and  four  in  square  one  hun- 

(4.)  A  book  of  records  from  the  office  of  ^  ^    ^    j^    j^  ^    City  of  Washington, 

!?^iK7«^!^.^uf.7«^J.\Ll";;f^^^^^^^^  ^l^^^'n  which  decree  U  on  the  tUt^  day  ofoc- 

ei^ht  hundred 
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r*^  i^iQ  ♦  ^fi^  K  f  S  "^.f  Ho  for  the  County  of  Washington,  sitting' as  a 

from  1818  to  1860  but  no  proceedings  of  the  ^  chancery;  and  the^said  Eliza Ww 

court  relatmir  to  the  sale  of  real  estete,  and  ^     .        .^  confomity  with  said  decree,  filed 

the  only  entir  m  which  relating  to  Eliza  V.  ^  ^^^f  *  ^^^  3„^^i  J  ^l,i^  ^„  approved 

Thaw's  guardianship  was  as  follows :  ^^  ^^^  ^^^  ^^pl^^^g,  ^^^ ;  and  having,  in 

** Eliza  V.    Thaw,  guardian  to  Columbia  like  conformity  with  said  decree,  sold  said 

Thaw  and  Columbus  Thaw,  orphans  of  Jos.  lots  above  mentioned,  and  reported  the  same 

Thaw.     Bond.  March  22,    1844,    $725;  H'y  to  said  court,  which  report  was  by  said  court. 
Walker,    Jno     Walker,     sureties.    Trustee .  on  the  twenty-first  day  of  January  in  the  year 

186  U.  S.  W^ 


619-548 


8t}i*bbmb  Coubt  of  thx  Ukited  Statbb. 


Oct.  Tbbm* 


one  thousand  eight  hundred  and  forty-eight, 
duly  approved,  ratified  and  confirmed;  and 
-whereas  the  said  Agricol  Favier  was  the 
purchaser  of  said  lots  from  her,  the  said 
Eliza  v.  Thaw,  the  trustee  as  aforesaid, 
under  the  power  vested  in  her  by  the  said 
dfjcree." 

Bythe  terms  of  this  deed,  "the  said  Eliza 
V.  Thaw,  for  and  in  consideration  of  the 

•am  of  ,    lawful    money  of  the 

United  States,  to  her  in  hand  paid  by  the 
8aid  Agricol  Favier  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,**  conveyed 
to  Agricol  Favier,  in  fee,  these  two  lots, 
"and  all  the  estate,  right,  title,  interest, 
claim  and  demand  whatsoever,  legal  and 
equitable,  of  her,  the  said  Eliza  V.  Thaw, 
as  guardian  and  trustee  as  aforesaid,  and  as 
wen  in  her  own  right  as  of  the  said  infant 
children,  Columbus  and  Columbia  Thaw,  to 
the  same.** 

(9.)  A  deed  of  partition  of  other  lands  be- 
tween the  plaintiff  and  his  sister  Columbia, 
dated  March  1,  1871,  which  recited  that 
"their  said  mother,  after  disposing  of  the 
real  estate  acquired  by  said  will  and  invest- 
ing the  proceeds  thereof  in  other  real  estate, " 
died  intestate. 

The  plaintiff  requested  the  court  to  instruct 
the  jury  as  follows: 

"1st.  Under  Joseph  Thaw's  will,  during 
the  life  of  Mrs.  Thaw,  his  widow,  she  held 
the  legal  title  to  the  real  estate  devised  there- 
by for  her  life,  in  trust  for  herself  and  the 
two  children,  Columbia  and  Columbus,  ac- 
cording to  the  terms  prescribed  in  the  will. 
The  interest  which  Columbus  Thaw  took  in 
the  real  estate  under  his  father's  will  during 
the  life  of  his  mother  was  a  remainder  in  fee 
after  the  termination  of  her  life,  and  was 
not  an  estate  in  possession  until  after  the 
death  of  his  mother.  The  orphans'  court 
had  no  power  during  Mrs.  Thaw's  life  to 
decree  the  sale  of  the  estate  in  remainder  of 
Columbus  Thaw.  Her  deed,  therefore,  pur- 
porting to  convey  said  estate  is  void. 

"2d.  The  Maryland  Act  of  1789,  chapter 
101,  sub- chapter  12,  §  10,  did  not  apply  to 
remainders;  and  such  estates  of  infants  were 
not  subject  to  sale  on  petition  of  the  guardian 
to  the  orphans'  court,  with  the  approval  of 
the  court  of  chancery,  as  provided  in  said 
Act. 

"8d.  The  alleged  entry  in  the  records  of 
the  orphans'  court,  purporting  to  be  of  the 
date  of  January  21,  1848,  in  these  words : 
'Sale  of  real  estate  of  Jos.  Thaw,  dec'd, 
filed-  Order  of  approval  for,  * — is  indefinite, 
uncertain  and  insufficient  to  authorize  Mrs. 
Thaw's  deed,  inasmuch  as  it  does  not  state 
what  sale,  or  what  real  estate  was  sold,  nor 
by  whom,  to  whom  or  for  what  consideration 
the  sale  was  made ;  and  inasmuch  as  no  re- 
port of  sale  is  shovim,  and  no  guardian's  ac- 
5281  count,  and  no  record  evidence  of  any  pay- 
'  ment  whatever,  and  the  deed  itself  does  not 
recite  any  consideration. 

"4th.  The  Act  of  Congress  of  March  8, 
1848,  entitled  'An  Act  to  Provide  in  Certain 
Oftses  for  the  Sale  of  the  Real  Estate  of  In- 
fants within  the  District  of  Columbia, '  re- 
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pealed  the  Maryland  Act  of  1798,  so  f ar  aa 
concerned  the  sale  of  the  real  estate  of  in- 
fants; and  since  that  Act  of  Congress  was 
passed,  the  real  estate  of  infants  could  only 
be  sold  upon  a  bill  filed  therefor  as  pre- 
scribed by  said  Act  of  Congress ;  and,  as  no 
such  bill  was  filed  in  reference  to  the  real 
estate  in  Question,  the  deed  of  Eliza  V.  Thaw 
to  Agricol  Favier  did  not  convey  the  interest 
of  Columbus  Thaw  therein. 

"5th.  The  Orphans'  Court  of  the  District 
of  Columbia,  at  the  date  of  the  proceedings 
therein  relating  to  the  sale  of  the  real  estate 
hj  Eliza  Y.  Thaw,  guardian,  was  one  of 
limited  jurisdiction ;  and  a  party  claiming 
title  to  real  estate  under  its  proceedings 
must  show  affirmatively  that  it  had  jurisdic- 
tion ;  and  that  not  having?  been  shown  in  this 
case,  the  deed  from  Mrs.  Thaw  to  Agricol 
Favier  did  not  convey  the  interest  of  the 
plaintiff  in  the  real  estate  in  question." 

But  the  court  refused  so  to  instruct  the  jury, 
and  directed  a  verdict  for  the  defendant ;  a 
verdict  and  judgment  were  rendered  accord- 
inglv ;  and  the  plaintiff  excepted  to  the  re- 
fusal and  direction. 

The  court  in  general  term,  Jttstieei  Hagner 
and  James  sitting?,  reversed  the  judgment, 
for  the  reasons  stated  in  an  opinion  delivered 
by  Mr,  Justice  Hagner,  and  reported  in  4 
Mackey,  847,  858-390.  Upon  the  defendant's 
petition,  a  re-argument  was  ordered  before 
the  whole  court,  and  the  original  judgment 
was  aflirmed,  for  the  reasons  stated  in  the 
opinion  delivered  by  Mr,  Juttiee  Cox.  and 
reported  in  5  Mackey,  200-228,  Mr,  Justice 
Hagner  dissenting.  The  plaintiff  sued  out 
this  writ  of  error. 

Mcs9rs.  F.  P.  Stanton  and  S.  R.  Bond 

for  plaintiff  in  error. 
Mr.  Geori^  F«  Appleby  for  defendants 

in  error. 

Mr,  Justice  Gray  delivered  the  opinioD  of  I^* 
the  court : 

In  the  consideration  and  decision  of  this 
case,  we  have  been  greatly  aided  by  the  able 
and  exhaustive  opinions  delivered  in  the 
court  below. 

The  principal  question  is  whether  the  or> 
phans'  court,  with  the  approval  of  the  Cir- 
cuit Court  of  the  United  States  of  the  Dis- 
trict of  Columbia  sitting  in  chancery,  had 
jurisdiction  to  order  the  sale  of  real  estate 
of  infants  for  their  maintenance  and  educa- 
tion. 

It  may  be  assumed  that  in  Maryland  before 
1798  the  orphans'  court  had  no  authority  to 
order  a  sale  of  a  ward's  real  estate  for  any 
purpose ;  although  the  court  of  chancery  was 
empowered  by  statute  to  direct  a  sale  of  an 
infant's  land  for  the  purpoee  of  making 
partition,  and  perhaps  had  inherent  authori^ 
to  order  a  sale  of  an  infant's  real  estate  for 
his  support  and  education.  Maryland  Stat. 
1715,  chap.  89,  §§  9,  88,  and  1758,  chap.  4, 
Bacon's  Laws  of  Maryland;  February  1777, 
chap.  8,  1  Kilty's  laws;  1785,  chap.  72, 
§  12,  and  chap.  80,  §  9,  and  1798,  chap.  101, 
2  Kilty's  Laws;  4  Mackey,  861,  888;  6 
Mackey,  202-206. 
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The  earliest  statute  of  Maryland,  which 
Miihorized  a  sale  by  a  guardian  of  the  prin- 
cipal of  the  personal  property  of  his  ward, 
WM  the  Statute  of  1785,  chap.  80,  §  9,  by 
which,  after  providing  that  a  guardian 
should  not  pront  by  any  increase  or  lose  by 
any  decrease  "of  the  estate  of  the  minor 
under  the  care  of  such  guardian,"  and  should 
annually  settle  an  account  "of  such  estate** 
with  the  orphans'  court,  in  which  "the  in- 
crease and  profits  of  the  estate**  should  be 
accounted  for,  or  the  loss  or  decrease  thereof 
allowed,  and  he  should  be  allowed  by  the 
court  a  commission  "  upon  the  whole  annual 
produce  of  such  estate**  for  managing  "such 
estate,"  it  was  further  enacted  as  Allows: 
''And  in  case  the  produce  of  the  estate  is 
not  sufficient  to  maintain  and  educate  the 
minor  in  a  proper  manner,  and  it  shall  ap- 
pear to  the  orphans'  court  aforesaid  that  it 
will  be  for  the  benefit  and  advantage  of  the 
orplian  to  apply  some  part  of  the  principal 
of  the  personal  estate  to  which  he  shall  be 
entitled  towards  his  education,  it  shall  and 
may  be  lawful  for  the  said  court  to  allow 
the  guardian  to  apply  a  part  of  the  principal 
of  such  personal  estate,  not  exceeding  one 
tenth  part  thereof  annually,  to  the  purpose 
aforesaid. " 

The  Maryland  Statute  of  1798,  chap.  101, 
which  is  understood  to  have  been  di-awn  up 
by  Chancellor  Hanson  at  the  request  of  the 
iJegislature  of  Maryland,  is  entitled  "An 
Act  for  Amending,  and  Reducing  into  Sys- 
tem, the  Laws  and  Regulations  Concerning 
Last  Wills  and  Testaments,  the  Duties  of 
Executors,  Administrators  and  Guardians, 
and  the  Rights  of  Orphans  and  Other  Repre- 
sentatives of  Deceased  Persons,**  and  is  di- 
Tided  into  several  sub-chapters,  the  twelfth 
of  which  relates  to  giiardians  and  wards, 
and  contains  the  following  provisions : 

By  §  1,  whenever  a  male  under  the  age  of 
twenty -one  years,  or  a  female  under  the  age 
of  sixteen,  entitled  to  land  by  descent  or  de- 
vise, or  to  personal  property  of  a  deceased 
person  by  way  of  distributive  share,  or  of 
legacy  or  bequest,  shall  not  have  a  natural 
guardian,  or  a  guardian  appointed  by  last 
will,  "the  orphans'  court  of  the  county 
where  the  land  lies,  or  in  which  administra- 
tion of  the  personal  estate  is  granted,  shall 
have  power  to  appoint  a  guardian  to  such 
infant.  ** 

By  g  6,  on  the  guardian's  executing  his 
twnd,  the  orphans'  court  shall  have  power  to 
order  "the  land,  distributive  shard^  or  other 
property**  of  the  wud  to  be  delivered  to  the 
guudian. 

By  S  6,  "every  guardian  appointed  by 
the  court,  having  the  care  of  a  real  estate,** 
shall,  within  three  months,  procure  an  ap- 
pointment by  the  orphans'  court  of  apprais- 
ers '  'to  examine  the  estate  and  estimate  the 
annual  value  thereof.** 

By  §  7,  "no  guardian  shall  commit  waste 
on  the  land ;  but  the  court  may,  on  his  ap- 
plication, allow  him  to  cut  down  and  sell 
wood,  and  account  for  the  same,  in  case  it 
shall  deem  the  same  advantageous  or  neces- 
sary for  the  ward's  education  and  mainte- 
nance." 

By  §  8,   ''each   guardian    having  a  real 
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estate  under  his  care,  shall  either  cultivate 
the  same,**  "or  he  shall  lease  the  same  from 
year  to  year,  or  for  any  term  not  exceeding 
three  years,  and  within  the  non-age  of  the 
ward ;  or  he  may,  with  the  court's  approba- 
tion, undertake  the  estate'  on  his  own  ac- 
count, and  be  answerable  for  the  annual 
value.  ** 

By  g  9,  "every  guardian  shall  account  for 
all  profit  and  increase  of  the  estate,  or  annual 
value  as  aforesaid,  and  shall  not  be  answer- 
able for  any  loss  or  decrease  sustained  with- 
out his  fault,  to  be  allowed  by  the  orphans' 
court.** 

Section  10  (upon  the  construction  and  eifect 
of  which  this  case  turns)  is  as  follows :  "  And 
once  in  each  year,  or  oftener  if  required,  a 
guardian  shall  settle  an  account  of  his  trust 
with  the  orphans'  court ;  and  the  said  court 
shall  ascertain,  at  discretion,  the  amount  of 
the  sum  to  be  annually  expended  in  the 
maintenance  and  education  of  the  orphan, 
regard  being  had  to  the  future  situation, 
prospects  and  destination  of  the  ward ;  and 
the  said  court,  if  it  shall  deem  it  advanta- 
geous to  the  ward,  may  allow  the  guardian 
to  exceed  the  income  of  the  estate,  and  to 
make  use  of  his  principal,  and  to  sell  part 
of  the  same,  under  its  order:  provided, 
nevertheless,  that  no  part  of  the  real  estate 
shall,  on  account  of  such  maintenance  or 
education,  be  diminished  without  the  ap- 
probation of  the  court  of  chancery,  or  gen- 
eral court,  as  well  as  of  the  orphans'  court.** 

By  S  11,  "on  the  first  account  to  be  ren- 
derea  oy  a  g[uardian,  he  shall  state  the 
property  by  him  received  from  an  executor 
or  administrator,  or  otherwise  belonging  to 
his  ward,  and  every  increase,  and  the  profits 
thence  arising,  if  any.** 

By  §  12,  "  m  case  the  personal  property  of 
a  wara  shall  consist  ox  specific  articles,*' 
"the  court,  if  it  shall  deem  it  advantageous 
for  the  ward,  may  at  any  time  pass  an  order 
for  the  sale  thereof  for  ready  money,  or  on 
credit,  the  purchaser,  with  security,  giving 
bond  to  the  said  ward,  bearing  interest.  ** 

By  S 18,  "  every  account  of  a  guardian  shall 
state  nis  expenditures  in  maintaining  and 
educating  the  ward,  not  exceeding  the  income 
of  the  estate,  unless  allowed  by  the  court." 

By  I  15,  on  the  ward's  arrival  at  age,  the 
guardian  shall  exhibit  a  final  account  to  the 
orphans'  court,  and  shall  deliver  up,  agree- 
ably to  the  court's  order,  to  the  ward,  "all 
the  property  of  such  ward  In  his  hands." 

By  §  16,  ^nothing  in  this  Act  contained 
shall  be  construed  to  affect  the  general  super- 
intending power  exercised  by  the  court  of 
chancery  with  respect  to  trusts." 

By  g  20  of  sub-chapter  15,  it  is  declared 
that  "the  said  orphans'  court  shall  not,  under 
pretext  of  incidental  power  or  constructive 
authority,  exercise  any  jurisdiction  what- 
ever not  expressly  given  by  this  Act,  or  some 
other  law  ** 

The  Statute  of  Maryland  of  1798,  by  the 
terms  of  its  final  section,  took  effect  on  June 
1,  1799,  and  was  to  continue  in  force  until 
the  end  of  the  year  1801 ;  and  it  was  contin- 
ued in  force  in  the  District  of  Columbia, 
and  equity  jurisdiction  was  vested  in  the 
Circuit  Court  of  the  United  States  of  the 

68& 


[64 


1110-548 


SUFBEMB  COUBT  OF  THB  UNITED  STATES. 


OCT.TSE1I, 


District,  by  the  AH  of  Congress  of  February 
27.  1801,  chap.  15,  §§  1,  6  (2  Stat.  105,  106) . 

On  consideration  of  §  10  of  sub-chapter  12 
of  the  Statute  of  1798,  in  connection  with 
the  other  sections  of  that  sub-chapter,  and 
in  the  light  of  the  previous  law  of  Mary- 
land upon  the  subject,  we  concur  in  the  final 
conclusion  of  the  court  below,  that  the  or- 
phans' court,  with  the  approval  of  the  Cir- 
cuit Court  of  the  United  States  of  the  District 
5411  ^^  Columbia  sitting  in  chancery,  had  power 
to  order  a  sale  of  the  real  estate  of  infant 
wards  for  their  maintenance  and  education. 

By  the  terms  of  that  section,  the  orphans' 
-court,  upon  settling  the  guardian's  account 
annually  or  oftener,  ''shali  ascertain,  at  dis- 
cretion, the  amount  of  the  sum  to  be  annu- 
ally expended  in  the  maintenance  and  educa- 
tion of  the  orphan,  regard  being  had  to  the 
future  situation,  prospects  and  destination 
of  the  ward ;  and  the  said  court,  if  it  shall 
deem  it  advantageous  to  the  ward,  may  allow 
the  guardian  to  exceed  the  income  of  the 
estate  and  to  make  use  of  his  principal,  and 
to  sell  part  of  the  same,  under  its  order: 
provided,  nevertheless,  that  no  part  of  the 
real  estate  shall,  on  account  of  such  main- 
tenance or  education,  be  diminished  without 
the  approbation  of  the  court  of  chancery  or 
general  court,  as  well  as  of  the  orphans' 
court." 

The  orphans'  court  is  thus  empowered  to 
allow  the  guardian,  for  the  suitable  mainte- 
nance and  education  of  the  ward,  to  exceed 
"the  income  of  the  estate,"  and  to  use  and 
sell  part  of  the  principal  thereof.  The 
words  **  the  estate, "  in  their  natural  and  legal 
meaning,  include  the  whole  property  of  the 
ward  in  the  guardian's  hands ;  and  the  words 
**the  property."  "the  estate"  and  "the  in- 
come of  the  estate"  are  habitually  and  re- 
peatedly used  in  that  sense,  both  in  other 
sections  (§§  6,  8,  9,  11,  18,  15)  of  the  same 
sub-chapter,  and  in  the  earlier  Statute  of 
1785.  chap.  80,  §  9,  as  appears  in  the  pas- 
sages already  quoted  from  each  of  those  stat- 
utes. Wherever  an  authority  to  sell  is  in- 
tended to  be  limited  to  personal  property,  it 
is  80  expressed,  as  In  §  9  of  the  Statute  of 
1785,  and  in  §  12  of  the  Statute  of  1798. 
Compared  with  the  express  restriction  of  the 
authority  to  sell  any  part  of  the  principal  to 
"  personal  estate"  in  the  Act  of  1785,  the  omis- 
sion of  any  such  restriction  in  the  Act  of  1798 
strongly  tends  to  show  that  it  was  purposely 
omitted  in  the  latter  Act. 

This  conclusion  is  confirmed  by  the  proviso 
"that  no  part  of  the  real  estate  shall,  on  ac- 
count of  such  maintenance  or  education,  be 
diminished  without  the  approbation  of  the 
court  of  cnancery  or  general  court,  as  well 
as  of  the  orphans'  court."  As  observed  by 
Afr.  Justice  Story,  speaking  for  this  court, 
542 J  «the  office  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generality,  or  to 
exclude  some  possible  ground  of  misinter- 
pretation of  it,*as  exten(Ting  to  cases  not  in- 
tended by  the  Legislature  to  be  brought 
within  its  purview."  Hints  y.  United  States^ 
40  U.  S.  15  Pet.  428,  445  [18:  791,  799J. 
The  insertion  of  this  proviso  therefore  mani- 
fests the  understanding  and  intention  of  the 


Legislature  that  real  estate  was  and  should 
be  included  in  the  preceding  general  author- 
ity to  order  a  sale  of  part  "of  the  estate," 
except  so  far  as  qualified  by  the  proviso. 
Indeed,  if  that  authority  did  not  include 
real  estate,  the  proviso  would  be  superfluous. 

The  necessary  construction  of  the  whole 
section,  including  the  proviso,  appears  to  us 
to  be  that  express  authority  is  thereby  granted 
to  the  orphans'  court  to  order  a  sale  of  any 
part  of  the  ward's  estate,  real  or  personal, 
for  his  maintenance  and  education ;  but  that, 
before  any  sale  of  real  estate  can  be  made 
for  this  purpose,  the  order  of  the  orphans' 
court  shall  be  approved  by  the  court  of  chan- 
cery or  the  general  court.  Whether  the 
property  to  be  sold  for  this  purpose  is  per- 
sonal or  real,  the  application  is  to  be  made 
to  the  orphans'  court,  and  the  order  granted 
by  that  court  in  the  first  instance.  In  the 
case  of  personal  property,  no  action  of  any 
other  court  is  required.  In  the  case  of  real 
estate,  the  order  of  sale,  after  being  passed 
by  the  orphans'  court,  must  be  presented  to 
and  approved  by  the  court  of  chancery  or 
the  general  court ;  but  no  separate  suit  neoi 
be  instituted  in  either  of  those  courts. 

This  construction  has  prevailed  in  the 
courts  of  the  State  of  Maryland,  as  well  as 
in  those  of  the  District  of  Columbia. 

In   Odtier's  Com,  which  is  reported  in  8 
Bland,   200,  note^  and  an  authenticated  copy 
of  the  proceedings  in  which  has  been  filed 
in  this  case  and  sent  up  with  the  record,  a 
petition  in  December,  1810,  to  the  Ctphans' 
Court  of  Cecil  County  in  the  State  of  Mary- 
land, by  a  father  and  guardian,  alleged  tliat 
his  infant  children  and  wards  had  become 
entitled,   in  right  of  their   mother,  to   one 
ninth  part  of   a  grist   mill   and   about  one 
hundred  and   forty    acres   of  land    in    tha 
county,  the  other  owners  of  which,  after  con 
suiting  with  the  petitioner,  had  "conclud 
that  a  sale  of  the  said  mill  and  lands  woul 
be  highly  advantageous  to  all   the  perso: 
interested,"  and  had  contracted  to  sell  thei 
to    one   Alexander   Scott    for    the    sum   o: 
$6,424.25,  provided  the  petitioner  should 
able  to  convey  his  children's  part ;  and  thai 
the   petitioner   believed    that   such    a    sal 
would  "much  promote  the  interest  and  wel 
fare  of  his  saia  diildren,  and  enable  him 
educate  and  support  them  more  to  Uieir  ad 
vantage   than    if  no   such   sale   were  to  b^ 
made;"  and  therefore   prayed  the  orphans"^ 
court  to  "  order  that  he  may  be  able  to  ma^^^ 
the   necessary    conveyance."    On   December 
12,  1810,  the  orphans''  court,  "on  due  consid^ 
eration  of  the  allegations  contained   in  tho 
within  petition,"  was  "of  opinion  that  Ui9 
sale  prayed  for  was  to  the  advantage  of"  XYm 
wards,  "and  should  be  confirmed,  and  that 
the  petitioner  be  authorized  to  make  convey- 
ance of  that  part  of  his  wards'  real  estate.' 
In  the  court  of  chancery,    six  days   after* 
wards.   Chancellor    Kilty    signed    a    decree, 
which  in  the  authenticated  copy,  quoted  in 
4  Mackcy,  870,  is  stated  as  follows :    **  Under 
power  vested  in  this  court  by  the  Act  of 
1798,  chap.  101,  sub-chap,  12,  §7,  the  above 
order  of  the  orphans'   court  is  approved." 
This  decree,  as  printed  in  8  Bland,  200,  note, 
differs  only  in  substituting  §  10  f or  g  7. 
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That  it  -was  not  made  under  the  Act  of  1785» 
chap  72,  §  12,  is  quite  clear,  because  no  par- 
tition was  sought,  as  well  as  because  the  pe- 
tition was  addressed  to  the  orphans'  court, 
and  not  to  the  court  of  chancery,  in  the  first 
instance.  TiUy  t.  7¥%,  2  Bland,  486,  488, 
and  note.  Both  versions  of  the  decree  agree 
in  stating  that  it  was  made  under  the  power 
vested  in  the  court  of  chancery  by  the  Act  of 
1708,  chap.  101,  sub-chapter  12 ;  and  §  7  of 
that  sub-chapter  concerns  only  the  cuttins^ 
and  sale  of  standing  wood  by  authority  of 
the  orphans'  court,  without  requiring  the 
approval  of  any  other  court.  The  inference 
is  irresistible,  that  the  insertion  of  §  7  in 
the  record  of  the  decree  was  a  clerical  error, 
and  that  the  decree  was  reall  v  made,  as  Ohan- 
eeUar  Bland  understood  it  to  have  been,  under 
ft  10,  for  the  better  support  and  education  of 
the  wards. 
-^,  The  Court  of  Appeals  of  Maryland,  in 
*  1828,  decided  that  the  value  of  buildings 
constructed  on  the  land  of  a  ward  by  direc- 
tion of  his  guardian,  and  under  order  of  the 
orphans'  court,  at  an  expense  exceeding  the 
income  of  his  estate,  real  and  personal,  could 
not  be  recovered  from  the  ward,  because  sec- 
tion 10  of  the  Act  of  1798  did  not  empower 
the  orphans'  court  to  order  any  part  of  the 
principal  of  the  ward's  estate  to  be  applied 
to  any  other  purpose  than  his  support  and 
maintenance.  But  the  court  added :  ^  Should 
an  application  of  the  personal  estate  not  suf- 
fice to  maintain  and  educate  suitably  to  the 
future  destination  of  the  ward,  then  such 
maintenance  and  education  may  also  induce 
«n  application  of  a  part  of  the  real  estate, 
with  the  approbation  of  the  court  of  chan- 
<xiry  or  general  court,  as  well  as  the  orphans' 
court. "  Brodesa  v.  Thampsarif  2  Harr.  &  G. 
120.  126,  127. 

Chancellor  Bland,  in  a  case  decided  in  the 
aame  year,  cited  those  two  cases  and  expressed 
a  similar  opinion.  Williams*  Gzm,  8  Bland, 
186,  199,  200.  207.  In  1841  the  court  of  ap- 
peals said :  **  According  to  our  laws  a  guard- 
ian cannot  encroach  on  the  capital  of  his 
ward's  estate  without  the  order  of  the  or- 

S bans'  court,  nor  can  the  real  estate  be 
iminished  but  by  the  approbation  of  the 
court  of  chancery.**  Hation  v.  Weems,  12 
Gill  &  J.  88,  108.  And  it  is  admitted  on  all 
hands,  that  the  Circuit  Court  of  the  United 
States  of  the  District  of  Columbia,  and  its 
successor,  the  Supreme  Court  of  the  District 
of  Columbia,  have  always  interpreted  the 
section  in  question  according  to  what  we  now 
hold  to  be  its  true  construction  and  effect. 
5  Mackey,  218 ;  4  Mackey,  888,  886. 

It  is  ai^ued  for  the  plaintiff,  that  so  much 
of  the  Maryland  Act  of  1798  as  concerned 
the  sale  ot  the  real  estate  of  infants  has 
been  repealed  by  the  Act  of  Congress  of 
March  8,  1848,  chap.  87,  entitled  **An  Act 
to  Provide  in  Certain  Cases  for  the  Sale  of 
the  Real  Estate  of  Infants  within  the  Dis- 
trict of  Columbia,  **  by  which  it  is  enacted 
that  when  "the  guardian  of  any  infant  shall 
think  that  the  Interest  of  his  or  her  ward 
will  be  promoted  by  the  sale  of  his  or  her 
real  estate,  or  any  part  thereof,  it  shall  be 
lawful  for  such  guardian**  to  brine  a  suit  in 
eqaity  in  the  Circuit  Court  of  the  District  of 


Columbia,  in  which  the  infant  shall  be  made 
a  party,  and  shall  be  represented  by  a  guard 
ian  ad  litem,  and  the  facts  alleged  in  the  [^^ 
bill,  whether  admitted  or  not,  shall  be  proved 
by  disinterested  witnesses,  and  the  court, 
upon  being  satisfied  that  **the  interest  of  the 
infant  manifestly  requires  the  sale  of  his 
real  estate,  or  any  part  thereof;"  and  that 
''by  such  sale  the  rights  of  others  will  not 
be  violated,**  may  decree  a  sale,  in  whidi 
case  the  proceeds  of  the  sale  shall  be  invested 
and  applied  for  the  benefit  of  the  infant, 
"either  in  the  purchase  of  real  estate,  or  in 
such  manner  as  the  court  shall  think  best," 
and  upon  his  death  shall  descend  as  real  es- 
tate. 5  Stat.  621,  622;  Rev.  Stat.  D.  C, 
§§  957-968. 

But  this  Act  contains  no  express  repeal  of 
the  Maryland  Act  of  1798 ;  it  does  not  men- 
tion the  maintenance  or  education  of  infants, 
but  authorizes  the  sale  of  their  real  estate 
whenever  their  interest  manifestly  requires 
it ;  its  chief  purpose  evidently  is  to  authorize 
a  change  of  investment ;  and  it  cannot  be  pre- 
sumed to  have  been  intended  to  take  away  the 
authority  of  the  orphans'  court,  when  dis- 
charging its  appropriate  duty  of  ascertaining 
the  amount  proper  to  be  expended  for  an  in- 
fant's maintenance  and  education,  to  order  a 
sale  of  his  real  estate  for  this  single  object 
with  the  approval  of  the  court  of  chancery. 

There  is  nothing  in  the  nature  of  Uie  in- 
terest that  these  children  took  under  the  will 
of  their  father,  which  should  prevent  a  sale 
of  it  under  the  Statute  of  1798,  when  neces- 
sary for  their  maintenance  and  education. 
That  Statute  is  not  restricted  to  legal  estates, 
or  to  estates  in  possession.  The  effect  of  the 
testator's  dispositions,  though  obscured  by 
some  confusion  and  superfluity  of  language, 
was  to  give  tibe  legal  estate  in  all  his  land 
to  his  widow  for  life;  the  equitable  and 
beneficial  estate  for  her  life  to  her  and  the 
two  children,  or  the  survivors  of  them,  in 
equal  shares ;  and  the  legal  estate  in  remain- 
der, after  the  death  of  the  widow,  to  the  two 
children,  in  fee;  with  two  limitations  over 
in  fee,  by  way  of  executory  devise  (neither 
of  which  impaired  the  precedent  estates,  oi* 
ever  took  effect) ,  the  one,  of  the  share  of  a 
child,  dying  before  the  mother,  to  the  sur- 
viving child;  and  the  other,  of  the  whole 
estate  to  the  mother,  in  case  she  should  sur- 
vive both  children.  The  le^al  estate  in  re-  [54 
mainder  in  the  children,  which  nothing  but 
their  own  death  before  the  determination  of 
the  widow's  life  estate  could  prevent  from 
vesting  in  possession,  vested  in  them  from 
the  death  of  the  testator,  subject  to  be  de- 
vested by  their  dying  before  the  widow. 
Doe  V.  Qnmdine,  78  UT  8.  6  Wall.  458,  476 
ri8 :  869,  875]  ;  MeArthur  v.  Seott,  113  U. 
9.  840,  879  [28:  1016,  10271.  Their  le^al 
estates  in  remainder,  as  well  as  their  equit- 
able estates  for  life,  were  present  interests, 
which  might  be  sold  for  their  maintenance 
and  education. 

The  records  of  the  orphans'  court,  and  of 
the  Circuit  Court  of  the  United  States  of  the 
District  of  Columbia  sitting  in  chancerv, 
produced  from  the  proper  custody,  clearly 

Erove  the  following  facts :    Mrs.  lliaw,  who 
y  the  will  of  her  husband  was  appointed 
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executrix  thereof,  and  ^ardian  of  their  two 
children,  and  exempted  from  giving  bond  as 
executrix,  save  bond  as  euaraian  on  March 
24,  1844.  On  March  29,  1844,  she  presented 
to  the  orphans'  court  a  petition  on  oath,  rep- 
resenting that  she  had  paid  all  her  husband's 
debts,  and  that  the  property  left  by  him  was 
insufficient  to  support  her  and  the  children, 
and  praying  for  an  order  of  sale  of  the  real 
estate  for  the  relief  of  her  immediate  wants 
and  for  the  support  and  education  of  the 
children.  On  that  petition,  the  orphans' 
court,  on  the  same  day,  by  an  order  reciting 
that  it  had  heard  and  considered  the  case  "  on 
the  petition,  exhibits,  accompanying  proofs 
and  representation  of  Eliza  Y.  Thaw  in  her 
capacity  of  guardian  and  executrix,''  decreed 
that,  provid^  the  Circuit  Court  of  the  United 
States  of  the  District. of  Columbia  sitting  as 
a  court  of  diancery  should  by  proper  onler 
approve  thereof  she  should  be  authorized,  as 
guardian  of  the  children  and  for  herself,  to 
make  sale  and  conveyance  of  the  said  real 
estate,  first  giving  bond  for  the  performance 
of  the  trust  thereby  imposed  upon  her,  and 
immediately  after  the  sale  making  report 
thereof  to  the  court.  On  or  about  April  29, 
1844,  a  copy  of  that  petition  and  order,  duly 
certified  by  Uie  register  of  wills,  was  filed 
on  the  chancery  side  of  the  Circuit  Court  of 
the  United  States  of  the  District  of  Colum- 
bia. On  October  12,  1844,  the  order  of  the 
orphans'  court  was  approved  by  the  circuit 
5471  court  sitting  in  chancery,  as  is  shown  bv  the 
entry  on  its  docket  or  minute  book,  which, 
in  the  absence  of  any  extended  record,  is 
competent  and  conclusive  proof  of  its  doings. 
Philadelphia,  W.  dk  B.  B,  Co.  v.  Howard,  54 
U.  8.  18  How.  807,  831  [14 :  167,  167]?  On 
Hay  17,  1845,  the  petitioner  gave  bond  with 
lureties  for  the  performance  of  the  trust  im- 
posed upon  her  by  the  order  so  approved. 
The  dates  of  the  sale  and  of  the  report  there- 
of to  the  orphans'  court  do  not  appear.  But 
it  does  appear,  by  the  minutes  of  its  pro- 
ceedings,'that  on  January  21,  1848,  there 
was  fifed  in  and  approved  bv  that  court  a 
"sale  of  real  estate  of  Joseph  Thaw,  de- 
ceased,** which,  in  the  absence  of  evidence 
of  any  other  sale  of  his  real  estate  having 
been  ordered  or  made,  must  be  inferred  to 
have  been  a  report  of  this  sale.  All  the 
facts  recited  in  the  deed  executed  by  Mrs. 
Thaw  to  Agricol  Favier  on  March  17,  1848, 
are  thus  proved  by  independent  evidence, 
the  competency  of  wnich  ii  beyond 
doubt. 

The  objection  that  the  petition  presented 
by  Mrs.  Thaw  to  the  orphans'  court  was  ir- 
regular and  insufficient  to  support  the  Juris- 
diction of  that  court,  because  it  asked  for  a 
sale  of  the  land  for  the  benefit  of  the  peti- 
tioner, as  well  as  of  her  wards,  is  sufficiently 
answered  bv  Mr,  Jiutiee  Cox,  delivering  the 
judgment  below,  as  follows:  "It  is  true 
that  the  guardian,  in  her  application,  con- 
fused somewhat  her  own  interests  with  those 
of  the  warda,  and  alleged  the  insufficiency 
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ef  the  property  to  support  T^enefftJid  the 
children  as  a  ^ound  for  selling,  and  asked 
the  sale  as  well  to  relieve  her  own  immediaU 
toants  as  for  the  support  of  the  children. 
But  it  is  fair  to  read  this  part  of  the  appli- 
cation as  referring  to  her  own  undivided  in- 
terest for  life  in  the  property.  It  is  not  to 
be  read  as  an  application  to  sell  the  estate  of 
the  children  for  her  support.  It  is  also  true 
that  the  court  had  no  jurisdiction  over  the 
wife's  interest  in  the  property,  and  could 
not  pass  title  to  it  by  its  decree.  But  if  the 
wife  chose  to  unite  in  the  sale  and  convey 
her  interest,  which  she  must  be  held  to  have 
done,  we  see  no  reason  why  the  court  could 
not  decree  a  sale  of  the  share  of  the  infants.*^ 
*'And  if  there  was  error  in  the  form  of  the 
decree  because  it  embraced  the  widow's  in- 
terest also,  it  did  not  affect  its  efficacy  as  to 
the  interest  of  the  infants,  but  was  a  harm- 
less and  inoperative  error  not  to  be  noticed 
collaterally.  The  only  question  that  could 
arise  would  be  as  to  the  proper  apportion- 
ment of  the  proceeds  between  the  mo&er  and 
the  wards.  But  this  question  could  only 
arise  after  the  sale,  and  would  not  affect  the 
transfer  of  title.**    5  Mackey,  227. 

The  petition  and  the  order  of  the  orphans' 
court  thereon,  fairly  and  reasonably  con- 
strued, show  that  a  sale  of  the  infant's  in- 
terest in  the  real  estate  under  the  will  of" 
their  father  was  prayed  for  and  ordered  a» 
necessary  for  their  maintenance  and  educa- 
tion. So  far  as  concerned  the  interest  of  the 
infants,  therefore,  the  court  had  before  it 
everything  that  was  necessary  to  support  its 
jurisdiction.  In  this  form  of  proceeding, 
the  guardian  sufficiently  and  fully  repre- 
sented the  infants,  and  no  notice  to  them 
was  required  bv  the  Statute  of  Maryland  or 
by  any  general  rule  of  law.  The  want  of 
proof  of  such  notice,  or  of  any  record  of  the 
evidence  on  which  the  orphans'  court  pro- 
ceeded in  making  the  order,  or  the  chancery 
court  in  approving  it,  or  of  any  subsequent 
accounting  b^  the  guardian  for  the  proceeds 
of  the  safe,  is  immaterial.  The  orders  of 
those  courts  within  their  jurisdiction  were 
conclusive  proof  in  favor  of  the  purchaser 
and  grantee  at  the  sale,  and  cannot  be  col- 
laterally impeached  on  any  such  ground. 
Thompaon  v.  TolnUe,  27  U.  8.  2  Pet  157  [7 : 
881].  Orignon  v.  Aster,  48  U.  8.  2  How. 
819  [11 :  283]  ;  Comstoek  v.  Orawford,  70  U. 
S.  8%all.  896  [18:  841 ;  McNiU  v.  Turner,^ 
88  U.  S.  16  Wall.  852  [21 :  841]  ;  Mohr  t 
Manierre,  101  U.  S.  417  [25:  1052]. 

The  cases,  on  which  the  plaintiff  relies^ 
of  Bank  of  United  Staiet  v.  Bitehie,  88  U. 
S.  8  Pet.  128  [8:  890],  and  Hunter  ▼.  Hat^ 
ton,  4  Gill,  115,  124,  were  wholly  different. 
Both  were  cases  of  decrees  in  equity  uixm 
suits  inter  parta  in  the  ordinary  form.  In 
the  one  case,  the  decree  was  directly  attacked 
by  bill  of  review,  in  the  nature  of  a  writ  of 
error;  and  in  the  other  case,  a  notice  re- 
quired by  express  statute  had  not  been  given. 

Judgment  ajfirmed, 
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«]         JOHN  M.  MOPPITT,  Plff.  in  Err.. 

V, 

CHARLES  E.   MILLER  zt  al.,   Ez'rs  of 

Chester  A.  Arthur,  Deceased, 

Late  Collector. 

DuHa  en  granite 

[No.  54] 
Decided  Nof>.  25, 1880. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  iud^ment  for  defendant  in  an 
action  to  recover  back  duties  illegally  exacted. 
Affirmed, 

MeuT9.  Edward  Hartley  and  WdlUr  H.  CdU- 
man  for  plainti£F  in  error. 

The  Attorney-General  and  Mr.  Assistant- At- 
iomey-Oeneral  Maury  for  defendant  in  error. 

The  plaintiff  in  error  imported  in  1875,  at 
New  York,  from  St.  Johns,  New  Brunswick, 
three  cargoes  of  Red  Granite,  and,  under  the 
Revised  Statutes  then  in  force,  the  defendant 
collected  a  duty  thereon  of  20  per  cent  ad 
valorem,  as  a  "manufactured  article  not  enu- 
merated nor  provided  for"  in  the  tariff  sched- 
ules. Plaintiff  paid  this  rate,  protesting  that 
the  importations  were  "granite,  building  stone 
and  monumental  stone,"  dutiable  by  enumera- 
tion under  Schedule  M,  title  83.  U.S.  Rev.  Stat, 
at  $1.50  per  ton,  or.  by  similtude  thereto,  under 
Rev.  Stat.,  sec.  2499,  and  brought  this  action  to 
recover  iMck  the  amount  of  the  duties  alleged 
to  have  been  excessively  exacted. 

By  the  Court :  Judgment  affirmed  mth 
casts,  by  a  divided  court. 

Vorrm.— As  to  action  to  recover  bach  duties  paid 
under  t)roteai:  protest,  how  madciand  its  effect^ 
note  to  Oreely  y,  Thompson,  13: 807. 
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FRANCIS  A.  TOLSON. 
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(See  8. 0.  Beporter*s  ed.  072-C78.) 

[No.  532.] 
Decided  November  i.  1889. 


rT  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.    Dismissed  ioith  costs  on 
motion  ofdtfendani  in  error, 

January  6,  1890. 

MOTION  to  rescind  the  Judgment  entered 
November  4,  1889;  to  restore  the  cause  to 
the  docket,  and  for  leave  to  amend  the  writ  of 
error  herein  by  inserting  therein,  as  plaintiffs 
in  error,  the  names  of  Henry  A.  Willard,  John 
"W.  Thompson,  Samuel  Norment  and  J.  H. 
Baxter.   Granted,  and  ease  restored  to  the  docket. 

Mr,  Nathaniel  Wileon*  in  support  of 
motion: 

The  writ  of  error  may  be  amended,  under  the 
authority  conferred  by  section  1005  of  the  Re- 
vised Statutes. 

lie  U.S. 


Moore  t.  Simonds,  100  U.  8.  145  (25:  590); 
Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  US 
U.  S.  696  (28:  870. 871),  115  U.  S.  889  (29:  482); 
Pearson  v.  Tewdall,  95  U.  8.  294  (24:  486). 

Messrs.  C.  C.  Cole  and  A.  A.  Bimej't  in 
opposition  to  motion: 

The  court  had  express  statutory  power  to 
make  the  rule,  and  it  is  binding  upon  the  court 
and  the  parties. 

Columbia  Banky.  Oakley,  17  U.  8.  4  Wheat. 
242  (4:  561);  Mills  v.  United  States  Bank,  24 
U.  S.  11  Wheat.  489  (6: 514);  Eiriart  v.  Ballon, 
84  U.  S.  9  Pet.  156(9:85). 

The  objection  to  the  writ  of  error  is  Jurisdio* 
tional,  and  it  cannot  be  obviated  by  amend- 
ment. 

Estis  V.  Trabue,  128  U.  8.  229  (82:  488);  0»- 
inffs  V.  Kineannon,  82  U.  S.  7  Pet.  899  (8:  727); 
Wilson  V.  New  York  L.  db  F.  Ins.  Co.  87  U.  S. 
12  Pet.  140  (9:  1032);  MorrU  t.  Simonds,  100 
U.  S.  145  (25:  590). 

But  if  the  amendment  be  within  the  discre> 
tion  of  the  court  it  should  not  be  granted. 

Pearson  v.  TncdaU,  95  (J.  S.  294  (24-  486). 

By  the  Court:  Motion  granted,  and  ease  r^ 
stored  to  the  docket. 


HENRY  T.  THOMAS 

9. 

JAMES  A.  MURRAY. 


JEFFERSON  McCAULEY 

V. 

JAMES  A.  MIJRRAY. 


BENJAMIN  C.  KINGSBURY, 

9. 

JAMES  A.  MURRAY. 
Practice, 

[Nos.  519,  520,  521.] 
Decided  April  7, 1890. 

FT  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana.  Writs  ef  error  dismissed 
for  the  want  of  jurisdiction  and  causes  remanded 
to  the  Supreme  Court  of  the  State  of  Montana. 

These  were  actions  for  the  recovery  of  the 
possession  of  lands  In  the  Territory  of  Montana, 
and  for  $10,000  dama^  in  each  case  for  with- 
holding their  possession.  The  ludgment  in 
each  case  was  in  favor  of  the  plaintiff  for  the 
recovery  of  the  possession  of  the  premises  in 
controversy  and  one  dollar  damages.  AflSda* 
vits  as  to  the  value  of  the  land  were  filed  on 
the  motion. 

Mr.  Waiter  H.  Smith,  for  defendants  in 
error,  moved  to  dismiss  each  of  the  cases  on 
the  ground  that  the  value  of  the  premises  in 
each  of  said  cases  does  not  exceed  $5,000,  and 
cited  the  case  of  Street  t.  Ferry,  119  U.  S.  885 
(80:  489). 

Messrs.  Hiram  Blnowles  and  8.  8.  Bur' 
dett,  for  plsintifls  in  error,  in  opposition  to  the 
motion,  tiled  affidavits  as  to  value. 

By  the  Court  s    Motion  to  dismiss  granted, 

VI8^ 
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SuPREifs  Court  of  thb  United  STATsa. 


OoT.  Txtuc, 


JOHN  T.  SHERMAN  kt  al.,  Plffi,  in  Err,, 

V. 

WILLIAM  H.  ROBERTSON,  Collector,  etc. 
(See  8.  C  Beporter*s  ed.  57&-67L) 

Duties — what  law  applied, 

L  OoodB  Imported  before  the  Act  of  March  8, 1888. 
took  effect,  if  kept  in  the  custody  of  the  custom 
officers  until  after  that  period,  are  to  be  charged 
with  duties  according  to  the  law  in  force  when 
they  are  entered  for  consumption. 

t.  Hai-tranft  y,  Oliver,  126  U.  &  525  (81:  818),  fol- 
lowed. 

[No.  180.] 
Submitted  Nov.  t5, 1889,    Decided  Dec,  t,  1889, 

IN  ERROR  to  the  Circuit  Court  of   the 
United  States  for  the  Southern  District 
of  New  York.     Reverted. 

This  case  was  submitted  on  the  following 
stipulation,  signed  bj  counsel  of  both  par- 
ties: 

"This  cause  having  been  tried,  on  the  third 
and  sixth  days  of  December,  1885,  in  the  Cir- 
cuit Court  01  the  United  States  for  the  South- 
em  District  of  New  York,  before  the  Hon. 
Hoyt  M.  Wheeler,  Judge,  and  a  jurv— 

**And  evidence  having  been  thereupon 
given  in  behalf  of  the  olaintiffs,  substan- 
tially as  hereinafter  statea  ;  and  no  evidence 
having  been  given  in  behalf  of  the  defendant ; 
and  the  said  circuit  court  having  thereupon 
refused  to  submit  the  case  to  the  Jury,  and 
having  granted  defendant's  motion  to  (lirect 
a  verdict  for  the  defendant  upon  the  evidence ; 
and  Judgment  having  been  thereupon  there- 
bS\/n,  on  the  15th  day  of  May,  1886,  duly  en- 
tered in  favor  of  the  defendant  and  against 
the  plaintiffs  for  the  sum  of  $35.40  costs,  as 
taxed,  execution  thereon  stayed  thirty  days, 
pending  plaintiffs*  appeal,  and  so  forth — 

"Now,  it  is  conceded  by  the  attorney-gen- 
eral, in  behalf  of  the  defendant  in  error,  that 
the  facts  in  this  cause,  as  shown  by  the  plain- 
tiffs' bill  of  exceptions,  contained  within  the 
record  on  this  appeal,  duly  filed  in  the  office 
of  the  clerk  of  this  court,  are,  in  all  sub- 
stantial respects,  the  same  as  the  facts  upon 
which  Judgment  was  rendered  for  the  plain > 
tilts  in  tlie  court  below  in  the  cause  Hart- 
ra^ft  y,  Oliver,  which  was  argued  in  this 
court  March  22,  1888,  and  is  reported  in  vol. 
125  of  the  United  States  Reports  at  page  525 
[81 :  818]— that  is  to  say : 

"l.  The  plaintiffs  herein  imported  white 
cotton  gooos  into  the  Port  of  New  York. 
The  vessel  carrying  the  goods  arrived  at  that 
port  on  the  80tn  day  of  June,  1888,  and  was 
immediately  boarded  by  customs  officers  of 
the  United  States,  who  took  into  their  cus- 
tody all  goods  on  board. 

"2.  The  plaintiffs  could  not  have  obtained 
possession  of  their  said  goods  from  the  said 
customs  officers  without  a  certain  '  permit, ' 
to  be  issued  by  the  defendant  after  the  goods 
were  'entered'  by  the  plaintiffs  at  the  custom- 
house of  the  said  port,  and  the  goods  could 
not  be  so  entered  there  until  after  the  vessel 
itself  was  entered  or  reported  there. 

"8.  The  plaintiffs  had  a  clerk  waiting  at 
the  said  custom-house  for  the  purpose  of  en- 
tering their  said  goods  as  soon  as  the  ves.sel 
should  be  so  entered  or  reported  there  on  the 
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said  30th  day  of  June,  1888,  but  that  the  ves- 
sel was  not  so  entered  or  reported  there  until  [5' 
at  or  about  2  o'clock  P.  M.  of  that  day,  and 
that  it  was  then  too  late  to  enter  the  said 
goods  in  the  usual  course  of  business  within 
that  day  in  the  said  custom-house. 

''4.  The  first  day  of  July,  1883,  was  a  Sun- 
day. The  said  sooda  were  duly  entered  at 
the  said  custom-house  on  the  second  day  of 
July,  1883,  having  remained  meantime  solely 
in  the  custody  of  the  said  customs  officers  on 
board  the  said  vessel. 

"5.  The  said  goods  were  not  in  any  public 
storehouse  or  bonded  warehouse  on  the  first 
day  of  July,  1883,  otherwise  than  as  herein- 
above appears. 

"6.  The  defendant,  as  collector  of  said 
port,  levied  customs  duties  upon  plaintiffs' 
said  goods,  at  the  rates  provided  for  by  sec- 
tion 2504  of  the  Revised  Statutes  of  the  United 
States,  amounting  to  $2,754.41. 

**The  plaintiffs  objected  and  protested 
against  such  levy  upon  the  ground  that  the 
levy  should  have  been  made  under  the  Act  of 
Congress  entitled  'An  Act  to  Reduce  Internal 
Revenue  Taxation,  and  for  Other  Purposes, ' 
approved  March  8,  1883,  under  which  last- 
mentioned  Act  the  duties  upon  the  said  goods 
would  have  amounted  to  $2,179.59,  but  they 
paid  the  amount  of  the  said  levy  of  the  de- 
fendant and  duly  brought  this  action  to  re- 
cover the  difference  or  excess  so  paid,  to  wit, 
to  recover  $574.82. 

**  And  hereupon  the  counsel  for  both  parties 
deem  it  not  necessary  to  print  the  record  on 
this  appeal  or  to  argue  the  appeal  before  the 
court,  and  the  attorney-general,  in  behalf  of 
the  defendant,  submits  to  the  direction  of  the 
court  upon  the  motion  of  plaintiffs'  counsel 
for  judgment. 

*•  Dated  November  18,  1889." 

Messrs.  Waldo  Hutehins  and  Wm.  i^brtf 
Seott  for  plaintiffs  in  error. 

Mr,  O.  W.  Chapouui*  Micitor-Oeti.,  for 
defendant  in  error. 

By  the  Court: 

Judgment  reversed  wth  easts  on  the  au- 
thority of  the  decision  of  this  court  in  the 
case  of  John  F,  Hartranft,  CoUeetar,  v.  John 
M.  Oliver  etal,.  No.  190,  October  Term,  1887; 
and  cause  remanded  with  directions  to  enter 
judgment  for  plaintiffs. 


JOHN  mWIN,  IHf.  in  Err.^ 

V, 

THE  SAN  FRANCISCO  SAVINGS 

UNION  ET  AL. 

(See  8.  C.  Beporter*s  ed.  078-fi6QJ 
Swamp  Undgrant-^title  cf  State— oral  eddenee, 

1.  Land  may  be  proved  to  come  wtthln  the  swamp 
land  ffrant  made  by  the  United  States  to  thm 
States  by  the  Act  of  1860  (9  Stat.  619),  by  oral  tes- 
Umony,  when  not  listed  nor  patented  to  the  State 
by  the  Secretary  of  the  Interior. 

2.  The  tUle  to  such  swamp  and  overflowed  lands 
pamed  by  said  Act  to  the  State,  althou^b  they 
were  not  listed  to  the  State,  nor  patented  by  the 
United  Sutes. 

ue  U.S. 
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L    Wright  T.  BosebMTy,  121 U.  &  488  (80:  1089),  fol- 
lowed. 

[No.  181.] 
9uhmittedJan.  tS,  1890,  Decided  FA,  S,  1890, 

PX  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
CSalifomia  to  review  a  judgment  for  plain- 
tiff in  an  action  of  ejectment  to  recover 
iwamp  and  overflowed  lands.     Affirmed, 

Plaintiffs  claim  under  a  patent  from  the 
State  of  California  issued  in  1874.  Defend- 
ant claims  possession  as  an  officer  of,  and  in 
behalf  of,  the  United  States. 

The  facts  are  fullj  stated  in  the  opinion 
of  the  circuit  court,  which  is  as  follows : 

Before  Field*  Circuit  Justice,  and  Saw- 
yer* Circuit  Judae, 

By  the  court,  ^eld«  Circuit  Justice: 

This  is  an  action  to  recover  possession  of 
e  tract  of  land,  situated  partly  in  the  County 
of  Napa,  and  partly  in  the  County  of  Solano, 
<SQii8i8ting  of  7,413  acres  and  a  fraction  of 
91k  acre.  It  is  alleged  to  be  swamp  and 
orerflowed  land,  and  that  the  title  to  it 
therefore  passed  to  the  State  by  the  Act  of 
Congress  of  September  20,  1850,  "to  enable 
^  State  of  Arkansas  and  other  States  to  re- 
claim the  swamp  lands  within  their  limits.** 
9  Stat.  519.) 

The  first  section  of  that  Act  grants  to  the 
tate  of  Arkansas  "  the  whole  of  those  swamp 
tid  overflowed  lands  made  unfit  thereby  for 
jJti vation, **  which  were  unsold  at  the  date 
T  ite  passage.  The  fourth  section  extends 
le  provisions  of  the  Act  to  and  confers  the 
dnefits  upon  each  of  the  other  States  of  the 
nion  in  which  swamp  and  overflowed  lands 
r«  situate.  The  Act  is  a  ^nt  in  prmeenti 
ft  each  State  then  in  the  Union  of  lands  sit- 
ate  within  its  limits  of  the  quality  de- 
aribed.  Its  language  is  that  they  ''shall  be 
Eld  the  same  are  hereby  granted  to  said 
tate,"  words  which  import  an  immediate 
■anefer  of  interest,  and  not  one  in  the  future. 
'he  provisions  of  the  second  section  making 
;  the  duty  of  the  Secretary  of  the  Interior, 
i  soon  as  practicable  after  the  passaee  of  the 
jct^  to  make  out  an  accurate  list  ana  plat  of 
tie  lands  described,  to  transmit  the  same  to 
tie  governor  of  the  State,  and  on  his  request 
>  cause  a  patent  to  be  issued  to  the  State ; 
od  declaring  that  ''on  that  patent  the  fee 
imple  to  the  said  lands  shall  vest  in  the 
itate,"  subject  to  the  disposal  of  the  Leeis- 
ature  thereof,— did  not  prevent  the  immediate 
MMsing  of  the  title.  The  patent,  with  the 
lefinite  description  by  metes  and  bounds  of 
he  land  which  it  would  furnish,  would  serve 
.  useful  purpose.  It  would  render  it  unnec- 
eiary  for  the  State,  or  grantees  from  the 
(tate,  to  make  any  further  proof  of  the 
haracter  of  the  land  should  any  controversies 
file  respecting  it.  In  many  ways,  doubts 
night  be  created  on  the  subject ;  the  evidence 
night  be  conflicting  as  to  whether  Uie  greater 
Murt  of  a  legal  subdivision  fell  within  the 
iMcription  required  as  being  "wet  and  unfit 
'or  cultivation.  ^  In  all  such  cases  the  patent 
vould  solve  the  doubt,  for  the  determination 
A  that  respect  of  the  Secretary  of  the  Interior 
woold  be  controlling.  The  ascertainment 
lad  designation  of  the  lands  as  those  de- 
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scribed  would  be  conclusive  as  aeainst  col* 
lateral  attack.  But  the  title  of  the  State  to 
the  lands,  they  being  swamp  and  overflowed, 
cannot  be  defeated,  nor  in  any  wav  impaired, 
by  the  delay  or  refusal  of  the  Secretary  of 
the  Interior  to  have  the  required  list  made 
and  patent  issued.  The  State  and  her  j;rant- 
ees  mi^ht  be  embarrassed  in  the  assertion  of 
their  rights,  but  no  other  consequences  would 
follow. 

Such  is  the  purport  of  the  advice  given  to 
the  Secretary  of  the  Interior  by  the  Attorney* 
Greneral  of  the  United  States  in  his  communi* 
cation  of  November  10,  1858.  "It  is  not 
necessaiT**  he  said,  "that  the  patent  shokild 
issue  before  the  title  vests  in  the  State  under 
the  Act  of  1850.  The  Act  of  Congress  was 
itself  a  present  grant  wanting  nothing  but  a 
definition  of  boundaries  to  make  it  perfect, 
and  to  attain  that  object  the  Secretary  of  the 
Interior  was  directed  to  make  out  an  accurate 
list  and  plat  of  the  lands,  and  cause  a  patent 
to  be  issued  therefor.  But  when  a  party  is 
authorized  to  demand  a  i)atent  for  land,  his 
title  is  vested  as  much  as  if  he  had  the  patent 
itself,  which  is  but  evidence  of  his  title.* 
9  Ops.  Atty-Gten.  254.  Such  is  also  the 
purport  of  several  decisions  of  the  Supreme 
Court  of  California.  In  Otoens  v.  Jackson,  9 
Cal.  822,  which  was  an  action  like  the  pres- 
ent one  for  the  possession  of  swamp  and 
overflowed  lands  under  a  patent  of  the  Btate, 
the  defendant  demurred  to  the  complaint  be- 
cause it  did  not  show  that  the  land  had  been 
surveyed  and  patented  to  the  State.  The  de- 
murrer was  sustained  in  the  court  below,  but 
the  supreme  court  reversed  the  decision, 
holding  that  the  State  bad  the  right  to  dis- 
pose of  the  swamp  and  overflowed  lands 
granted  to  her  by  the  Act  of  1850,  prior  to 
a  patent  from  the  United  States,  so  as  to 
convey  a  present  title  to  the  patentee  as 
against  a  trespasser.  "The  Act  of  Congress," 
said  the  court,  "describes  the  land,  not  by 
specific  boundaries,  but  by  its  quality,  and 
is  a  present  legislative  grant  of  all  the  pub- 
lic lands  within  the  State  of  the  quality 
mentioned.  The  patent  is  matter  of  evidence 
and  description  by  metes  and  bounds.  The 
office  of  the  patent  is  to  make  the  description 
of  the  lands  definite  and  conclusive  as  be- 
tween the  United  States  and  the  State.  ^  See 
also  Summen  v.  Dickinson,  9  Cal.  654,  and 
Keman  v.  Oriffith,  27  Cal.  87. 

In  Hannibal  A  St,  J,  B,  Go,  t.  Smith,  76 
U.  S.  9  Wall.  95  [19:  599],  the  question 
was  presented  to  the  Supreme  Court  of  the 
United  States  whether  the  grant  by  the  Act 
of  Congress  of  June  10th,  1852,  to  Missouri 
of  lands  to  aid  in  the  construction  of  certain 
railroads,  covered  the  swamp  and  overflowed 
lands  granted  to  her  by  the  Act  of  September 
20,  1^,  no  patent  for  those  lands  having 
been  issued  to  her,  after  observing  that  there 
was  a  present  grant  by  Congress  of  certain 
lands  to  the  States  within  which  they  lie, 
but  by  a  description  requiring  something 
more  than  a  mere  reference  to  townships, 
ranges  and  sections  to. identify  them,  and 
that  it  was  made  the  duty  of  the  Secretary 
of  the  Interior  to  ascertain  the  character  of 
the  lands,  and  to  furnish  the  State  with  evi- 
dence of  it,  the  court  said:  "The  right  of 
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the  State  did  not  depend  on  his  action,  but 
on  the  Act  of  Congress,  and  though  the 
States  might  be  embarrassed  in  the  assertion 
of  this  right  bj  the  delay  or  failure  of  the 
Secretary  to  ascertain  and  make  out  lists  of 
these  lands,  the  right  of  the  States  to  them 
could  not  be  defeated  by  that  delay.  **  And 
the  court  further  observed  that,  as  uie  Secre- 
tary had  no  satisfactory  evidence  under  his 
control  to  enable  him  to  make  out  these  lists, 
he  must,  if  he  attempted  it,  rely  on  witnesses 
whose  personal  knowledge  enabled  them  to 
report  as  to  the  character  of  the  tracts  claimed 
to  be  swamp  and  overflowed  ;  that  **  the  mat- 
ter to  be  shown  is  one  of  observation  and  ex- 
amination, and  whether  arising  before  the 
Secretary,  whose  duty  It  was  to  primarily 
decide  it,  or  before  the  court,  whose  duty  it 
became  because  the  Secretary  had  failed  to 
do  it,  this  was  clearly  the  best  evidence  to 
be  had,  and  was  sufficient  for  the  purpose." 
In  French  y.  Ik/an,  98  U.  S.  169  [28;  812], 
this  subject  is  furUier  considered,  and  the 
circumstances  under  which  parol  evidence  to 
show  that  lands  claimed  as  swamp  and  over- 
flowed will  be  received  are  stated  with 
greater  precision.  That  was  an  action  of 
ejectment  for  swamp  and  overflowed  lands, 
and  the  only  question  raised  related  to  the 
refusal  of  the  court  below  to  receive  oral 
testimony  to  inipeach  the  validity  of  a  patent 
issued  by  the  United  States  to  the  State  of 
Missouri  for  the  land  in  question  under  the 
Act  of  1850,  the  purpose  of  the  testimony 
being  to  show  that  the  land  in  controversy 
was  not  in  point  of  fact  swamp  land  within 
the  meaning  of  that  Act.  The  land  had  been 
certified  in  1854  to  the  Missouri  Pacific  Rail- 
road Company  as  part  of  the  land  granted  to 
aid  in  the  construction  of  its  road  by  the 
Act  of  June  10,  1852,  and  the  plaintifc  had 
become  vested  with  the  title  of  the  company. 
To  overcome  this  title  the  defendant  save  in 
evidence  the  patent  to  the  State  unaer  the 
Swamp  Land  Act,  under  which  he  claimed 
by  regular  conveyances.  The  plaintiff  then 
offerea  to  prove  by  witnesses  who  had  known 
the  character  of  the  land  in  dispute  since 
1849,  that  it  was  never  wet  and  unfit  for 
cultivation.  The  court  below  refused  to  re- 
ceive the  testimony,  and  the  propriety  of  its 
ruling  was  thus  brought  before  the  supreme 
court.  After  observing  that  it  had  been  more 
than  once  decided  that  the  Swamp  Land  Act 
was  a  grant  in  pratenti  by  which  the  title  to 
those  lands  passed  at  once  to  the  State  in 
which  they  lay, except  as  to  States  admitted  to 
the  Union  after  its  passage,  and  that  the  pat- 
ent therefor,  which  is  the  evidence  that  the 
lands  contained  in  it  had  been  identified  as 
swamp  lands,  relates  back  and  gives  certainty 
to  the  title  as  of  the  date  of  the  grant,  the 
court  said  that  by  the  second  section  of  the  Act 
the  power  and  duty  devolved  upon  the  Secre- 
tary of  the  Interior,  as  the  head  of  the  depart- 
ment which  administered  the  affairs  of  the 
public  lands,  of  determining  what  lands  were 
of  the  description  granted,  and  made  his  office 
the  tribunal  whose  decision  on  this  subject 
was  to  be  controlling,  and  it  was  his  duty  to 
have  accurate  lists  and  plats  of  the  lands  de- 
scribed made  out  and  transmitted  to  the  gov- 
€sraor  of  the  State,  upon  whose  request  a  pat- 


ent  was  to  be  issued.  Parol  evidence  to  show 
that  the  land  covered  by  the  patent  to  the 
State  was  not  swamp  and  overflowed  land 
was  therefore  held  to  be  inadmissible.  In 
commenting  upon  the  case  of  Hannibal  d  8t, 
J,  B.  Co,  v.  Smith,  76  U.  S.  9  Wall.  95  [10: 
599],  which  was  supposed  to  justify  the  offer 
of  the  parol  testimony,  the  court  said  that 
**the  admission  of  the  testimony  in  that  case 
was  placed  expressly  on  the  ground  that  the 
Secretary  of  the  Interior  had  neglected  or  re- 
fused to  do  his  duty ;  that  he  nad  made  no 
selections  of  lists  whatever,  and  would  issue 
no  patents,  although  many  years  had  elapsed 
since  the  passage  of  the  Act."    ''There 


no  means,"  it  added,  *'as  this  court  has  de- 
cided, to  compel  him  to  act.  If  the  party 
claiming  under  the  State  in  that  case  could 
not  be  permitted  to  prove  that  the  land  which 
the  State  had  conveyed  to  him  as  swamp 
land  was  in  fact  such,  a  total  failure  of 
justice  would  occur  and  the  entire  grant  of 
the  State  misht  be  defeated  by  this  neglect 
or  refusal  oi  the  Secretary  to  perform  his 
duty." 

llie  result  of  these  two  cases  in  the  supreme 
court  is  this :  That  wherever  the  Secretary 
of  the  Interior  has  acted  and  certified  the  lists 
required  by  the  Act  of  1850  and  issued  the 
patent,  his  determination  is  so  far  conclusive 
as  to  the  character  of  the  land  ^at  it  cannot 
be  collaterally  attacked.  But  where  he  has 
failed  to  make  such  list  and  issue  the  patent 
it  is  competent  for  the  State,  or  parties 
claiming  from  her,  to  prove  by  parol  testi- 
mony that  the  land  is  of  the  character  men- 
tioned in  the  Act  of  1850.  which  passed  to 
her. 

On  the  seventh  of  April,  1874,  the  State, 
through  her  properly  authorized  officers,  is- 
sued a  patent  of  the  tract  in  controversy  to  one 
George  W.  Pearson,  describing  it  as  swamp 
and  overfiowed  land,  and  giving  its  metes 
and  bounds.  Through  him  oy  various  mesne 
conveyances  the  plaintiffs  trace  their  title, 
each  having  acquired  an  undivided  one-thim 
interest  in  the  premises  as  tenants  in  common 
wiUi  the  others.  The  State,  by  various  en- 
actments, had  provided  for  the  sale  of  lands 
of  this  character,  and  no  question  is  made 
as  to  the  conformity  of  the  proceedings  with 
their  requirements  in  the  issue  of  the  patent. 
The  objection  is  taken  to  the  acquisition  of 
any  title  by  the  State  until  the  lands  h&d  becoi 
listed  and  patented  to  her  by  the  United 
States.  The  patent  of  the  State  is  the  ooq- 
veyance  of  whatever  interest  she  had  at  thsl 
time  in  the  land,  and  if  it  were  within  the 
description  of  swamp  and  overflowed  land 
her  interest  was  paramount  to  that  of  the 
United  States,  unless  their  title  antedates  the 
Act  of  1850.  An  attempt  was  made  at  the 
trial  to  show  that  it  passed  as  an  appurtenant 
to  Mare  Island  under  the  alleged  Mexican 
grant  to  Castro,  of  which  we  shall  hereafter 
speak.  Laying  that  aside  for  the  present, 
the  question  is.  Was  the  tract  swamp  and 
overflowed  land  within  the  Act  of  1850?  In 
the  absence  of  any  action  of  the  Secretary  of 
the  Interior  which  would  be  conclusive  in 
the  matter  as  against  collateral  attack,  the 
testimony  of  witnesses  having  knowledge  ci 
the  subject  as  to  Uie  character  of  the  land 
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was  admissible  under   the  decisions  men- 
tioned.    That    testimony    clearlj     showed 
that  the  land  was  subject  to  periodical  over- 
f ow  bj  the  rising  of  the  tides  in  the  Bay  of 
San  Pablo  so  as  to  make  it  unfit  to  raise  or- 
<]inary  crops  of  the  country  without  protect- 
ing it  with  levees  from  such  overflow.    The 
Act  of   1850  grunts  swamp  and  overflowed 
Jonds;  swamp  lands,  as  distinguished  from 
overflowed  lands,  may  be  considered  such  as 
require  drainage  to  fit  them  for  cultivation. 
Overfiowed  lands  are  those  which  are  subject 
'to  such  periodical  or  freauent  overfiows  as  to 
require  levees  or  embankments  to  keep  out 
tlie  water  and  render  them  suitable  for  cul- 
'Civation.    It  does  not  make  any  difference 
-whether  the  overfiow  be  by  f resn  water,  as 
l>y  the  rising  of  rivers  or  lakes,  or  by  the 
-fiow  of  the  tides.    When  drainage,  reclama- 
'ti.ioD  or  leveeing  is  necessary  to  enable  the 
farmer  to  use  them  for  some  of  the  ordinary 
purposes  of  husbandry,  the  lands  are  within 
^he  terms  of  the  Act  of  Congress  and  the  title 
K>assed  by  it  to  the  State. 

The  patent  of  the  State  is  thus  prima  facie 

ii^vidence  that  the  land  embraced  by  it  is  of 

'^he  character  represented,  and  the  testimony 

-^n  the  subject  is  without  contradiction.     In- 

~<3eed,  we  do  not  understand  that  the  defendant 

•questions  its  force ;  he  denies  only  its  rele- 

"^ancy  and  competency.    The  main  defense  is 

founded  on  the  theory  that  until  the  land  is 

listed  to  the  State  and  patented  by  the  United 

"States,  no  title  to  the  State  passes.    For  the 

'vcasons  expressed  this  position  is  not  tenable. 

The  other  defenses  are,  that  tiie  defendant 

%olds  possession  of  the  premises  as  commander 

-«f  the   navy -yard   at  Mare  Island   for  the 

United  States  and  that  they  have  title  to  the 

premises  in  controversy  imder  a  grant  of  the 

island  to  Victor  Castro  by  the  Mexican  gov- 

^^mment  and  under  sundry  mesne  conveyances 

Irom  him,  and  that  the  action  is  barred  by 

^e  Statute  of  Limitations  of  the  State. 

Neither  of  these  defenses  is,  in  our  judg- 
ement, tenable.    The  fact  that  the  defendant 
is  an  ofilcer  of  the  navy  of  the  United  States, 
and  is  acting  under  their  orders,  gives  no 
justification  to  the  retention  of  the  premises 
against  the  claim  of  the  true  owners.    The 
ffovemment  of  the  United  States  is  one  of 
law,  and  their  ofllcers  cannot  deprive  any 
citizen  of  his  property  except  as  the  law 
authorizes  it,  and  no  law  can  authorize    it 
except  upon  just  compensation  to  the  owner. 
This  subject  has  been  so  fully  considered  in 
the  learned  and  exhaustive  opinion  of  the 
supreme  court,  delivered  by  Mr.  Justice  Mil- 
ler in  Uie  recent  case  of  the  United  States  v. 
Xm,  generally  known  as  the  Arlington  Case^ 
that  nothing  could  be  added  by  us.    106  U. 
S.  196  [27 :  171] .    Its  reasoning  is  conclusive. 
The  alleged  grant  to  Victor  Castro  by  the 
Mexican  government  covers  only  Mare  Island. 
The  decree  of  confirmation  rendered  by  the 
United  States  land  commission,  May  8,  1852, 
describes  the  premises  thus:  **The  place  of 
which  confirmation  is  hereby  given  is  situated 
in  the  Bay  of  San  Francisco  (San  Pablo)  and 
is  called  the  Isle  de  la  Yegua,  or  Mare  Is- 
land, and  being  an  island  is  boimded  by  the 
water's  edge.  ** 
An  appeal  was  taken  from  the  decree  to  the 
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district  court  of  the  United  States,  but  what 
action  was  there  had  upon  it  does  not  appear. 
The  answer  alleges  that  the  title  was  con- 
firmed by  that  court  on  the  second  of  March, 

1857,  but  no  record  of  the  fact,  if  such  were 
the  case,  was  produced.  Assuming  that  it 
was  confirmed,  the  title  recognized  was  only 
to  the  island  ''bounded  by  the  water's  edge.'* 
Without  these  words,  the  island  could  not  be 
extended  beyond  the  water's  edge.  By  the 
common  law— and  by  that  law  must  decrees 
written  in  the  English  language  be  interpret- 
ed—the boundary  of  the  island,  so  far  as  its 
ownership  as  private  property  is  concerned,  it 
determined  by  ordinary  high- water  mark. 
The  shore,  which  belongs  to  the  public,  Is 
the  line  between  that  mark  and  low-water 
mark  over  which  daily  tides  ebb  and  flow. 
United  States  v.  PHusheeo,  69  U.  S.  2  Wall. 
589  ri7 :  865]  ;  8  Kent,  Com.  427.  If  we 
could  pass  over  the  language  of  the  decree, 
and  apply  the  rule  of  the  civil  law,  assum* 
ing  that  it  was  in  force  in  California  at  the 
date  of  the  grant,  the  extent  of  the  land  of 
the  island  susceptible  of  private  ownership 
would  be  less  than  under  the  rule  of  the  com- 
mon law.  Under  neither  could  the  private 
ownership  of  the  land  of  the  island  extend  to 
lands  regularly  covered  each  month  by  the 
flow  of  tne  tiaes.  Such  ownership  was  all 
that  was  conceded  by  the  grant  to  Castro, 
and  the  decree  afitoning  the  claim  of  hii 
grantees  under  it.  Large  portions  of  Uie 
land  in  controversy  are  also  separated  from 
the  island  by  navigable  sloughs. 

Previously  to  August  81st,  1862,  the  title 
which  Castro  possessed  had  become  vested 
by  various  mesne  conveyances  in  William  H. 
ABpinwall  and  G^ree  W.  P.  Bissel,  who 
on  that  day  presented  a  petition  to  the  board 
of  land  commissioners  under  the  Act  of  March 
8,  1851,  for  the  settlement  of  private  land 
claims  in  California,  prayinff  for  a  oonflrma- 
tion  of  their  claim  undfer  uiat  mnt.  The 
decree  of  May  8,  1852,  from  which  we  have 
quoted,  confirming  the  claim,  was  made 
upon  their  petition.     On  the  4th  of  January, 

1858,  they  sold  and  conveyed  the  island  to 
the  Uniteid  States,  describing  it  as  ''all  that 
tract  of  land  called  and  known  as  Mare  Is- 
land in  the  Bay  of  San  Pablo,  as  recently 
surveyed  by  the  board  of  officers  of  the 
United  States  sent  to  California  for  the  selec- 
tion of  a  site  for  a  navy-yard  there,  includ- 
ing all  thetule  or  low  and  marsh  land  belong- 
ing to  the  same,  or  which  has  ever  been 
reputed  or  claimed  to  belong  to  the  same.* 
This  description  is  more  extensive  than  the 
one  given  in  the  grant  to  Castro,  or  by  the 
commissionere  in  the  decree  confirming  the 
claim  under  it.  Nothing  is  said  in  either 
CTant  or  decree  of  the  tule  or  low  or  marsh 
land  belonging  to  the  island,  or  which  had 
been  reputed  or  claimed  to  belong  to  it. 
These  words  are  of  the  vaguest  character. 
Whatever  may  have  been  intended  by  them, 
certain  it  is  that  the  grantors,  Aspinwall 
and  Bissel,  could  only  convey  what  they  ac- 
quired under  the  grant,  and  the  United  States 
took,  and  could  only  take,  such  interest,  and 
that,  as  we  have  seen,  was  limited  to  the  is- 
land bounded  by  the  water's  edge. 

From  the  date   of  that   conveyance  the 
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United  States  have  been  In  poasession  of  the 
island,  and  have  constnictea  there  large  and 
expensive  buildings  for  the  uses  of  the  navy, 
including  a  navy-yard.  They  have  also  oc- 
casionally asserted  ownership  over  the  adia- 
cent  overflowed  lands,  but  the  acts  done  by 
them  were  not  of  a  character  to  indicate  any 
settled  purpose  of  occupying  the  lands  or 
devoting  them  to  any  public  uses.  They 
have  not  constructed  any  levees  to  prevent 
their  overflow,  or  made  any  efforts  to  reclaim 
the  lands,  or  to  subject  them  to  any  uses  of 
the  government.  Two  shanties,  ten  by 
twelve,  erected  in  1874  or  1875,  on  the  lanas 
nearly  eight  miles  distant  from  the  island, 
were  soon  abandoned  and  no  other  buildings 
have  been  erected  on  them.  It  is  plain  that 
the  acts  which  the  United  States  are  said  to 
have  done  to  mark  their  control  of  the  over- 
flowed lands,  if  done  by  a  private  party, 
would  not  bar  the  plaintiffs  from  asserting 
their  right  of  possession.  There  was  on  their 
part  no  such  possession  as  would  set  the  Stat- 
ute of  Limitation  running  and  which  in  time 
might  ripen  into  a  title  against  the  true  own- 
ers. It  was  not  open,  exclusive  and  contin- 
uous such  as  to  give  notice  to  the  owners  of  an 
intention  to  claim  title  adversely  to  them; 
and  the  tcstimonv  indicates  that  the  plaintiffs 
"^ere  ienorant  of  any  adverse  claim  on  the 
part  01  the  United  States  till  a  short  time 
Sefore  the  commencement  of  this  suit.  It 
was  not  accompanied  by  any  of  the  ordinary 
acts  indicating  ownership ;  and  at  no  time 
were  any  such  acts  done  except  in  the  instance 
mentioned,  where  the  two  shanties  were  con- 
structed but  soon  afterwards  abandoned. 

But  independently  of  this  consideration 
we  doubt  very  much  whether  the  United 
States  can  ac(|uire  title  b^  adverse  possession 
against  the  right  of  a  private  citizen.  The 
theory  that  the  open  and  uninterrupted  pos- 
session of  land  by  a  party  not  being  Uie  real 
owner  may  ripen  into  title  is  founded  upon 
the  supposed  acquiescence  of  the  owner  in 
the  claim  of  the  occupant  by  his  not  enter- 
ing upon  the  property  or  tasing  legal  pro- 
ceedings to  recover  its  possession.  Statutes 
of  Limitation  do  not  run  against  the  United 
States  except  when  expressly  provided  by 
Congress,  and  no  action  will  lie  against  them 
by  a  private  citizen  except  by  their  consent. 

Legal  proceed! njB^  to  enforce  the  claim  of 
a  citizen  to  lands  in  possession  of  the  United 
States  could  not  therefore  be  taken,  and  no 
statute  can  run  against  one  to  whom  the 
courts  are  closed  for  the  maintenance  of  his 
claim.  Nor  could  the  citizen  assert  his  claim 
to  such  lands  by  entering  upon  them.  There 
can  be  no  private  entry  upon  land  for  the 
assertion  oi  one's  rights,  where  the  law  does 
not  allow  an  action  against  the  occupant  for 
the  possession.  In  the  present  case  the  United 
States  are  not  sued.  They  cannot  be  sued. 
The  defendant  is  not  sued  in  his  official 
character  but  as  an  individual.  He  is  alleged 
to  be  in  possession.  He  admits  that  he  is, 
and  Justifies  that  possession  by  alleging  that 
he  is  an  officer  of  the  United  States  and  act- 
ing under  their  authority.  He  can  only 
make  good  this  defense  bv  showing  that  the 
United  States  were  lawfully  authorized  to 
put  him  in  possession  of  the  land,  and  such 

^44 


authority  they  only  possessed  if  they  held 
the  title,  or  had  the  assent  of  the  owner, 
neither  of  which  is  shown  in  the  present 
case. 

We  do  not  ^ive  any  weight  to  the  fact  that 
in  1858,  by  oraer  of  the  President  of  the  Unit- 
ed States,  Mare  Island  was  reserved  with  aU 
its  alleged  appendages  of  tule  or  marsh  lands, 
ordinarily  renuted  to  belong  to  such  island ; 
for  if  such  reservation  was  intended  to  in- 
clude all  the  swamp  and  overflowed  lands  in 
controversy,  it  was  to  that  extent  inoperative, 
the  title,  as  we  have  already  seen,  having 
passed  to  the  State  by  the  Act  of  September 
20,  1850. 

It  follows  from  what  we  have  said  tha 
findings  must  be  had  upon  all  the  issues  i 
favor  of  the  plaintiffs,  and  judgment  ent<* 
therein  in  their  favor  for  the  possession  of  th< 
premises  in  controversy. 

Ifr.  Wm.  A.  Mmiury,  AsaiitatU  AUy-Qen, 
for  the  United  States : 

This  is  an  action  of  ejectment,  brought  ii 
the  Superior  Court  of  Solano  County,  Cal. 
and  afterwards    removed    into   the    Uni 
States  circuit  court,  to  recover  a  large  bod 
of  swampj  and  overflowed  lands  contiguo 
to  the  main  land  of  Mare  Island,  upon  whi 
island  the  United  States  has  a  navy-yard 
has  erected  extensive  buildings,  etc. 

The  plaintiff  in  error,  the  defendant 
low,  was  the  officer  in  command  of  the  sa 
navy-yard  at  the  time  the  suit  was  brougb 
and  had  no  other  interest  in  the  controve 
The  case  was  tried  without  a  jury  undei 
stipulation  in  writing,  and   judgment 
dered  for  the  plaintiffs,  to  the  effect  Mr 
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they  were  entitled  to  the  possession  of  t 
lands  in  controversy. 

This  writ  of  error  raises  but  one  questi 

The  plaintiffs  claimed  title  to  the  swa 
and  overflowed  lands  in  (question,  under 
State  of  California,  and  introduced  in  e 
dence  a  patent  from  the  State  to  one  J< 
W.  Pearson,  from  whom  they  derived  ti 

This  evidence  was  objected  to  by  the 
fendant  on  the  ground  **  that  a  patent  issm 
by  the  State  to  any  individual  lor  swamp> 
overflowed  lands  does  not  convey  title  to 
lands  therein  described  unless  it  be  sho 
that  the  same  lands  have  been  patented 
the  United  States  to  the  State,  or  listed 
the  State  by  the  Land  Department  of 
United  States.    That  it  has  not  been  sho 
by  competent  evidence  that  it  has  been  d 
termined  by  the  proper  authority  of  Uie  Lan» 
Department  of  the  United  States  that  th» 
lands  described  in  the  patent,  or  an 
thereof,   are    swamp   or   overflowed 
within  the  meaning  of  the  Act  of  Con^ 
approved   September   28,    1850,    oommonl 
known  as  the  Arkansas  Land  Act.* 

The  objection  was  overruled  and  the  pal 
ent  read  to  the  jury,  whereupon  the  dexen 
dant  excepted. 

The  plaintiffs  then  introduced  other  evi 
dence,  parol  and  documentary,  for  the  pur 
pose  of  showing  that  the  land  sued  for  an 
swered  to  the  description  of  swamp  and  over-^ 
flowed  lands,  and  the  defendant  moved  Vbm 
court  to  strike  out  and  exclude  all  such  evi* 
dence,  including  the  patent,   but  Uie  court 
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denied  the  motloD,  uid  thereupon  the  defen- 
dant excepted. 

The  opiDloQ  of  the  eminent  circuit  Justice 
npon  the  questions  raised  bf  the  hill  of  ex- 
ceptions appears  to  be  sustained  bj  the  sub- 
sequent opinion  of  this  court  in  Wright  t. 
BetAerry,  131  U.  8.  488  (30 :  1039). 

The  case  fs  therefore  iuhmitted  'without 
further  obserration. 

Mr.  Oeo.  A.  H«iu««  : 


Mr.  Chief  JiuHet  Fnllar  delivered  the 
opinion  of  the  court : 
I  It  is  conceded  bj  counsel  for  plaintiS  In 
error  that  this  case  is  governed  by  Wright  v. 
Xotiberry,  131  U.  8.  488  [80:  10^],  and  the 
Judgment  ts  therefore,  upon  the  authority 
of  that  case,  affirmid. 


I    CARLISLE  UASON  sr  al,  Ptffi.  in  Wrr., 

UNITED  STATES. 
(See  &  a  H«4>orter-s  ed.  lO-HSJ 


X  Wbenajudgiiieiit  is  ]olnt,acalii«t  aeTersLand 
tfae  Inteiwts  of  all  are  affected  by  lli«  Judgment, 
all  must  )olD  In  the  wrtt  of  error,  or  It  will  be 


A  Wherelliawrltof  errorvasmiedout  byapart 
ODlf  of  Joint  defenrtaDU  acBluit  irbom  a  Joint 
Jndcment  was  raadered,  this  court  will  oot  per- 
mit It  to  tM  amended  here  by  InBertiDS-  the  naniei 
Of  tbe  otlun'  defeodanu  as  plaintiffs  In  error,  nor 
ajndimentof  serenniM,  on  their  oonsent. 
[No.  ^14.] 
Bubmitttd  Majf  e,  JS90.  Dteided  Mas  19, 1890. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
J.  States  for  the  Northern  District  o(  Illinois 
to  leview  a  judi(ineot  against  John  McArthur, 
postmaster  at  Chicago,  and  his  sureties  on  his 
official  bond,  for  failure  to  paj  over  money  of 
[he  United  Stales  which  came  into  his  hands 
aajKwtmaster. 

On  motion  to  amend  tbe  writ  of  error,  cita- 
tion and  bond,  or  for  a  severance.  Motion  tU- 
nitd  and  writ  tf  error  diimiuad. 

The  Judgment  was  rendered  July  14, 1886, 
■ninst  said  posimsstcr  and  his  five  sureties,  to 
int,  Carlisle  Mason,  John  Alston,  James  Steele, 
Thomas  B.  Dobbins  and  Solomsn  McKichan. 
Hie  writ  of  error  was  sued  out  by  only  two 
defendants,  as  plaintiffs  in  error,  lo  wit,  Car- 
lisle Mason  and  John  AUton.  There  was  no 
lummoni  and  aeverance.  The  case  was  reached 
leKularly  on  the  docket,  and  counsel  for  plain- 
tiff lo  error  waa  proceeding  with  hli  argument, 
when  his  attention  was  called  to  the  fact  ihat 
the  error  proceeding  was  prosecuted  by  only 
two  of  the  six  defendants  btlow  against  whom 
tbe  Joint  Judgment  waa  rendered.  Tbe  case 
was  passed  untU  the  counsel  for  pluioMS  in 
error  might  present  affidavits  which  it  was 
suggested  migbt  cure  the  defect. 

On  Hay  8,  ISW,  the  foUowing  motion  was 


"And  now  come  Carlisle  Mason,  John  Al-  f8S2 
ston.  John  McArtbur,  James  Steele,  Thomas 
8.  Dobbins  and  Solomon  HcElchao,  who 
Jointly  and  severally  move  for  leave  to  amend 
the  writ  of  error  bv  insentng  therein  their 
names,  they  being  all  of  the  defendants  in  tba 
Judgment  rendered  by  tbe  Circuit  Court  for  [583 
the  Northern  District  of  Uliools,  on  the  16th 
day  ot  July,  1886,  and  also  by  a  similar  amend- 
ment to  tlie  citation  and  bond; 

"And  that  the  said  John  McArtbur  may  be 
allowed  to  Join  In  tbe  errors  assigned  by  tho 
said  Carlisle  Mason  and  John  Alston; 

"Or,  in  case  said  application  cannot  be  al- 
lowed, that  an  order  and , Judgment  of  sever- 
ance be  entered  so  that  the  judgment  rendered 
in  tbe  court  below  against  said  John  McArtbur, 
James  Steele,  Thomas  S.  Dobbins  and  Solo- 
mon McKlcban  may  be  allowed  to  stand,  and 
the  said  Carlisle  Mason  and  John  Alston  per- 
mitted to  prosecute  tbe  writ  ot  error  and  tnetr 
a.<isignmenta  made  upon  the  record  herein. 

"Or  that  such  other  and  further  order  may 
be  entered  as  may  be  consistent  with  the  rnlee 
and  practice  of  this  court  in  order  to  perraJt  a 
review  of  tbe  rulings  and  decisions  of  the  court 

"W.  C,  Ooudy, 
"Attorn^  for  the  above-named  persons." 

Tbe  motion  was   made  on  tlie  followlof 

"Tbe  undersigned,  John  McArtbur,  Jamea 
Steele.  Thomas  8,  Dobbins  and  Soloman  Mc- 
Elchan,  agninst  whom,  with  Carlisle  Mason 
and  John  Alston,  a  judgment  was  rendered  by 
tbe  circuit  court  of  the  Uniied  states  on  th» 
fourteenth  day  of  July,  1888,  in  favor  of  tbe 
United  Stales  of  America,  for  three  hundred 
thousand  dollars  debt,  to  be  satisfied  upon 
making  the  sum  of  $108,648.50  dnmages.  to- 
gether with  coats,  and  from  which  Judgment  a 
writ  of  error  was  prosecuted  and  is  now  pend- 
ing In  theSupremeCourtof  tbeUnilcd  States — 
"Do  hereby  enter  our  appearance  in  tbe  Su- 
preme Court  of  tbe  United  States  and  consent 
to  an  amendment  of  the  writ  of  error  In  any 
way  which  said  court  may  see  proper  to  allow, 
and  also,  if  permitted  by  the  court.  Join  in  the 
asEt^TtmenlB  of  error,  and,  in  case  that  shall 
not  be  allowed,  consent  to  a  judgment  of  sev- 
erance so  that  said  writ  of  error  may  Ik  prose- 
cuted by  our  co-deFendants  in  said  Judgment, 
Carlisle  Mason  and  John  Alston,  and  to  any 
further  order  that  may  be  necessary  to  enable  |  G84 
tbe  plainiifFs  in  error  to  prosecute  said  anlt  in 
said  supreme  court. 

"John  McArthur, 
"James  Steele, 
"Solomao  McKichan, 
"Thomas  8.  Dobbins, 
"By  bis  attorney, 

"William  C.  Goudy." 

"SnFRRUs  Court  or  the  Urtted  Stater 

OcTOBEB  Term,  1689, 
"CarlUie  Mason  and  John  i.iston,  1 

Plaintiffs  in  Error,  1  ^^  gj^ 

Tbe  United  Slates.  j 

"In  error  of  the  Circuit  Court  of  tbe  United 
Sl»i*s  for  the  Northern  District  of  Dlioois. 
"Wm.  0.  Qoudy,  being  awom,  says  that  h« 
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Tepresented  Jobn  McAitbur,  Carlisle  Masoo, 
John  Alston,  James  Steele  and  Thomas  8. 
Dobbins,  in  the  Circuit  Court  of  tbe  United 
States  for  tbe  Nortbem  District  of  Illinois  in 
this  suit  commenced  by  the  United  States 
sffainst  them  and  others,  from  about  the  first 
of  January,  1878,  in  connection  with  John  W. 
Ela,  until  some  time  in  the  year  1885,  when 
this  deponent  assumed  the  sole  defense  for  said 
persons,  tbe  said  John  W.  Ela  becoming  un» 
able  to  attend  to  the  business  at  that  time  be- 
cause of  sickness. 

* 'That  the  deponent  represented  all  of  said 
persons  on  the  trial  of  1886  wbich  resulted  in 
the  judgment  of  July  14,  1886,  and  was  au- 
thorized to  take  all  such  steps  in  their  behalf 
as  was  necessary  to  bring  the  case  to  the  Su- 
preme Court  of  the  United  States  for  review. 
That  he  procured  the  writ  of  error,  which  now 
appears  in  the  record,  from  the  clerk  of  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  supposing  that 
the  cause  would  be  brought  to  this  court  for 
review  of  the  alleged  errors  in  the  court  below, 
the  same  as  if  said  writ  of  error  had  named  all 
of  the  defendants  in  said  judgment,  and  that  if 
the  same  should  be  reversed,  it  would  be  re- 
[685]  Terscd  as  to  all,  that  being  the  practice  in  the 
State  of  Illinois;  and  that  his  attention  was  not 
called  to  the  practice  prevailing  in  the  supreme 
court  untU  the  cause  came  on  for  argument. 
Deponent  further  says  that  he  had  authority  to 
have  used  the  names  of  John  McArthur,  John 
Alston,  Carlisle  Mason,  James  Steele  and 
Thomas  S.  Dobbins  In  the  prosecution  of  the 
writ  of  error,  and  that,  as  he  understands  it. 
he  had  tbe  right  to  use  the  name  of  Solomon 
McEichan  in  connection  with  the  other  de- 
fendants, according  to  the  rules  of  law;  but 
the  deponent  further  says  that  he  now  per- 
ceives that  said  writ  of  error  is  defective  in  de- 
•cribing  the  suit  as  one  between  the  United 
States  of  America,  plaintiif,  and  Carlisle 
Mason,  John  Alston  and  others,  defendants, 
When  the  writ  should  have  named  all  of  the 
defendants  in  the  judgment  for  the  purpose  of 
correctly  describing  the  suit,  and  that  the  same 
error  exists  in  tbe  citation,  and  the  suit  should 
have  been  docketed  in  this  court  in  the  names 
of  all  of  the  defendants  in  said  judgment. 

"The  deponent  further  says  that  he  has  pro- 
cured tbe  signatures  of  John  McArthur,  James 
Steele  and  Solomon  McEichan  to  a  paper  at- 
tached hereto  entering  their  appearance  and 
consent  to  such  proceraings  as  may  be  neces- 
tary  to  enable  this  court  to  determine  the  er- 
rors assigned,  and  that  he  could  have  procured 
the  personal  signature  of  Thomas  S.  Dobbins, 
the  remaining  defendant,  except  for  the  reason 
of  his  absence  from  Chicago,  his  place  of  resi- 
dence, in  Colorado,  at  some  point  which  de- 
ponent has  been  unable  to  ascertain  in  time  to 
procure  the  signature  during  the  present  term, 
and  for  that  reason  he  has  exercised  the  au- 
thority which  he  has  as  attorney  by  signine 
the  name  of  said  Thomas  S.  Dobbins  to  said 
paper.  And  deponent  further  says  that  he  has 
been  fully  authorized  to  sign  all-  the  said  names 
except  that  of  Solomon  McEJchan,  as  attorney, 
without  obtaining  their  consent  at  the  present 
Ifme,  but  that  he  prefeired  having  them  ap- 
pend their  signatures  in  person  to  such  con- 


sent  and  has  done  so  as  far  as  possible  at  the 
present  time. 

"WUliam  C.  Goudy. 
"Subscribed  and  sworn  before  me  this  Ist 
day  of  May,  1890. 

"J.  L.  McEittrick,  Notary  Public" 

The  writ  of  error  sued  out  is  as  followi: 

'  'Because  in  the  record  and  proceedings,  as 
also  in  tbe  rendition  of  a  iudgment  in  a  plea 
which  is  before  you  in  saia  circuit  court,  be- 
tween the  United  States  of  America,  plaintiff, 
and  Carlisle  Mason,  John  Alston  and  others, 
defendants,  in  an  action  of  debt,  a  manifest 
error  hath  happened,  to  the  great  damage  of 
tbe  said  Carlisle  Mason  and  John  Alston,  de- 
fendants, as  by  their  complaint  appears,  and  it 
being  fit  that  the  error,  if  any  there  has  been, 
should  be  duly  corrected  and  full  and  speedy 
iustice  done  to  the  parties  aforesaid  in  this  be- 
half, you  are  hereby  commanded,  if  Judgment 
be  g^ven  therein,  that  then,"  etc. 

Mr.  W,  C.  Goudyv  for  appellant,  for  mo- 
tion: 

Tbe  proceedings  for  the  amendment  of  tha 
writ  of  error  must  be  had  in  this  court. 

Mumna  v.  Cavazos,  78  U.  6. 6  Wall.  857  (18 
811);  West  v.  Barnes,  2  U.  S.  2  Dall.  401  (1 
483). 

Under  the  authority  of  section  1,005  of  th 
Revised  Statutes,  a   writ   of  error  may 
amended  by  inserting  the  proper  return  da 

Ath£rUm  T.  Fowler,  91  U.  S.  148  (28:  ' 
Texas  A  P.  R,   Co,  v.   Eirk,  111  U.  8.  ^ 
(28: 481);  aemmesY,  U.  8.  91  U.  S.  24  (28:  194; 
Nat  Bank  v.  Bank  <ff  Commerce,  99  U.  8 
(25: 862);  Mossman  v.  Higginson,  A  JJ ,S,  4 
13  (1 :  720);  Hampton  v.  Bouse,  82  U.  S.  15  Wi 
684  (21:  250). 

It  may  be  amended  by  inserting  the  nam 
of  the  parties. 

Bstis  V.  Trabus.  128  U.S.  229  (82:  488); 
V.  Simonds,  100  U.  S.  145  (25:  590);  Pearson 
Yetodall,  95  U.  S.  294  (24:  486);  Smith  v. 
son,  1  Paine,  489. 

Sec.  70  of  the  Practice  Act  of  Illinois  aUo 
the  removal  of  a  case  to  the  supreme  court 
writ  of  error,  where  a  judgment  is  against  t 
or  more  persons,  by  either  one  of  such 
sons. 

In  this  court  all  the  parties  against  whoncs.  f 
joint  judgment  is  rendered  must  join  in  die 
writ  of  error  or  else  there  must  be  a  proper 
summons  and  severance. 

JEslis  V.  Trabue,  128  U.  S.  225  (92: 487);  Mas- 
terson  v.  Hemdon,  77  U.  S.  10  WaU.  416  (19: 
958);  Carey  Y.  Giles,  10  QaA. 

Where  on  an  appeal  judgment  is  rendered 
against  an  appellant  and  his  sureties  on  an  ip- 
peal,  they  should  all  be  joined  in  a  writ  of  e^ 
ror,  or  the  writ  will  be  dismissed. 

DiU Y.Jones, 2 QtL.  19; JlorrisY.  WiUjf,2Qi. 
287;  Long  v.  Strickland,  2  Ga.  848;  Caren  t. 
Bice,  2  Qa.  408;  Coffee  v.  Netoson,  2  Oa.  489;  S 
Tidd,  Prac.  1184,  1185. 

On  a  judgment  against  several  parties,  the 
writ  of  error  must  be  brought  in  all  their 
names  (Harpur^s  Case,  6  Coke,  25  b;  Banna  ▼. 
Buddoch,  Cto,  Eliz.  648;  Andrews  t.  Lord 
Cromwell,  Cro.  Eliz.  892,  Yelv.  4;  Haeket  ▼. 
\Hmiu,  Carth.  7.  8;  Walt&rY.  Stokoe,  5  Mod. 
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16,  69,  Garth.  867,  Comb.  854.  1  Ld.  Raym. 
71;  Walter  Y,  Stokoe,  Garth.  368,  1  Ld.  Raym. 
151;  Penayer  y.  Brace,  Garth.  404,  1  Salk.  819, 
Comb.  441,1  Ld.  Raym.  244;  Burrv,  Atwood, 
Cirth.  447,  1  Ld.  Raym.  828;  Qinger  v.  Goto- 
per,  1  Btr.  606,  8  Mod.  816.  2  Ld.  Raym.  1403; 
Boue  y.  Etherington,  1  Salk.  812,  Holt,  818.  2 
Ld.  Raym.  870;  Elkine  y.  Paine,  2  Ld.  Raym. 
1682;  Shepherd  y.  Orchard,  6  Mod.  40;  Brewer 
T.  Turner,  1  Sir.  284;  Salter  y.  Oraavenor,  8 
Mod.  803;  Brace  y.  Pennayer,  6  Mod.  388;  Bat- 
eHff  y.  Burton,  Lee,  Gas.  t,  Hardw.  135;  Mason 
y.  Simmondi,  Barnes,  202;  Vavasor  y.  Faux, 

1  Wils.  88;  Enax  y.  Costello,  8  Burr.  1789- 
1792;  Laroehe  t.  Wasbrough,  2  T.  R.  787; 
Walker  y.  Slaekoe,  Holt.  54),  proyided  they  are 

all  liyioff  and  aggrieyed  by  the  judgment 

But  when  one  of  seyeral  parties  dies,  the  writ 
of  error  must  be  brought  by  the  surWyors. 

BethiU  y.  P&rry,  Palm.  151. 

And  in  trespass  against  three,  if  there  be 
Judgment  against  two  and  in  f  ayor  of  the  third, 
%he  two  only  may  bring  a  writ  of  error. 

Cannon  y.  AJboot,  1  Ley.  210;  Parker  y.  Law- 
'9'^nce,  Hob.  70;  Lady  Com  y.  Title,  1  Str.  688; 
JBuford-Blade  Co,  ▼.  Dempsey,  2  Str.  892;  Bex 
^.  Inhabitants  qfAU  Saints,  Id.  1110;  Verelst 
^.  JR(tfael,  Gowp.  425,  S,  C.  2  W.  Bl.  1067; 
,XamweU  y.  Oraunt,  Style,  190;  Ball  y. 
.Miehards,  8  Salk.  146. 

So,  if  a  writ  of  error  be  brought  in  the  names 
"^f  seyeral,  and  one  or  more  of  them  refuse  to 
appear  and  assign  errors,  they  must  be  sum- 
XDoned  and  seyered;  after  which  the  writ  of 
<^rror  may  be  proceeded  in  by  the  rest  alone. 

Andrews  y.  Lord  Cromioell,  Yely.  8.  4,  Gro. 

Sliz.  S91,  892;  Lancaster  y.  Lowe,  Gro.  Jac. 

^94;  Blunt  y.  Snedston,  Gro.  Jac.  117;  Haeket 

'^.  Heme,  Garth.  7,  8;  Shepherd  y.  Orchard,  6 

^od.  40;  Frescobaldi  y.  Kinaeton,  2  Str.  783; 

Canjion  y.  Abbot,  1  Ley.  210;  Parker  y.  Law- 

-wtnee.  Hob.  'lO;  BarntoeUY.  Oraunt,  Style,  190; 

Verelst  y.  ifci/atf/,  Gowp.  425. 

A  writ  of  error  was  not  amendable  at  com- 
VDOD  law. 

Thompson  y.  Crocker,  1  Salk.  49, 1  Ld.  Raym. 

But  now,  by  Stat.  5  Geo.  L,  chap.  18,  all 
writs  of  error  may  be  amended. 

Sword-Blade  Co.  y.  Dempsey,  2  Str.  892. 
Fitzg.  201,  268;  Forteseue  y.  Mason,  2  Str.  863; 
Edwards  y.  Dempsey,  1  Bam.  405,  421;  Wright 
y.  Eenning,  1  Barn.  62,  65;  Verelst  y.  Bqfad, 
Cowp.  425,  2  W.  Bl.  1067;  Barnard  y.  ^uy. 

2  Smith.  259;  Gardiner  y.  ifi^rr^?^,  2  Ld.  Raym. 
1587;  Oliver  y.  Bunning,  1  Ld.  Raym.  691; 
/2«f  y.  Inhabitants  ofAU  Saints,  2  Str.  1110; 
Henriques  y.  i)t/fc^  West  India  Co.  2  Str.  807, 
Gardner  y.  Merrett,  2  Str.  902;  Dickinson  y. 
Ptaiited,  7T.  R  474;  Sampayo  y.  2>tf  Payfta,  5 
Taunt  82. 

The  writ  should  be  amended  io  the  court 
where  the  original  record  lay. 

Butter  y.  Bedstone,  2  Str.  837;  Tully  y. 
Sparks,  2  Str.  869;  F<?re2»«  y.  Bafael,  2  W.  Bl. 
1067;  Arch.  Pr.  236.  237. 

Where  a  judgment  is  giyen  against  several, 
any  of  them  may  bring  a  writ  or  error,  but  it 
must  be  in  the  names  of  all;  otherwise  the 
court  will  quash  it. 

Laroehe  y.  Wasbrough,  2  T.  R  738;  Knox  y. 
OoHtUo,  8  Burr.  1789;  Brewery.  Turner,  1  Str. 
288;  Cooper  ▼.  Qinger,  1  Str.  606;  Vavasor  y. 


Faux,  1  Wils.  88;  Gerrard  y.  Arnold,  1  Ld. 
Raym.  405;  Burr  y.  Atwood,  1  Ld.  Raym.  828; 
Walter  y.  Stokoe,  1  Ld.  Raym.  71;  Rolle,  Abr. 
747;  Baynolds  y.  Dignam,  Dyer.  89  b;  Beg.  t, 
BiAop  qf  Gloucester,  3  Leonard,  176.  Gro. 
Eliz.  65:  Anon.  Style,  406;  Haeket  y.  Heme,  8 
Mod.  134;  Spenser  y.  JKaW  ^  Butland,  Yely. 
209;  i&n/«  y.  Etlieritigton,  2  Ld.  Raym.  870; 
Ginger  y.  Cowper,  2  Ld.  Raym.  1408;  Elkins  y. 
PatTitf,  2Ld.  Raym.  1682;  Batcliffy.  Burton^ 
Lee,  Gas.  <•  Hardw.  185;  .fistAiTf  t.  Parry, 
Palm.  161. 

If  a  party  or  his  attorney  enter  into  an  agree- 
ment not  to  brinc[  a  writ  of  error,  he  is  after- 
wards precluded  from  bringing  it. 

Camden  y.  Edie,  1  R  Bl.  21;  Gates  t.  West, 
2  T.  R  188;  Wright  y.  Nutt,  1  T.  R.  888;  P 
Henry  VI.  46  b,  Rolle.  Abr.  749;  Holland  y. 
Z^.  1  Rolle,  Rep.  802;  Knox  y.  Costello,3BuTT. 
1789. 

A  party  co-defendant  in  the  Judgment,  who 
refuses  to  join  in  the  proceedings  in  error  as  a 
party  thereto,  should  be  summoned  and  seyered 
{jh'adshawY.  Callaghan,S  Johns.  558;  Fenner 
y.  Bettner,  22  Wend.  621;  Smetters  y.  Bainey, 
14  Ohio  St.  287);  after  which  the  person  who 
sued  out  the  writ  may  go  on  alone. 

FotteraU  y.  Floyd,  6  Serg.  &  R  815;  Smetters 
y.  Bainey,  18  Ohio  St.  568;  Oaimes  y.  Knight, 
17  Ohio  St  68;  Umsted  y.  Buskirk,  Id.  114; 
Powell,  Appellate  Proceedings,  273,  274. 

Mr.  Win.  H.  Tali*  Solteitor-Gen.,  in  op- 
position: 

Any  summons  or  Judgment  of  seyeranco 
shoula  have  heen  had  m  the  circuit  court. 

Todd  y.  Daniel,  41  U.S.  16  Pet.  521  (10: 1054). 

Severance  must  be  had  before  the  return 
day  of  the  writ  of  error. 

Bacon,  Abr.  268;  Blunt  y.  Snedston,  Gra 
Jac.  117. 

Summons  and  severance  cannot  be  had  after 
the  expiration  of  two  years  from  the  rendition 
of  the  judgment. 

Rev.  Stat.  §  1008. 

The  defect  of  parties  plaintiff  in  error  can- 
not be  cured  by  amendment. 

Thomson  v.  Crocker,  1  Salk.  49;  Walter  t. 
Stokoe,  1  Ld.  Raym.  71;  The  Protector,  78  U. 
S.  11  Wall.  82  (20:  47). 

UnUl  sec.  1005,  Rev.  Stat.  (17  Stat  196),  be- 
came the  law,  June  1,  1872.  it  was  not  in  the 
power  of  this  court  to  supply  the  defect  in  the 
statement  of  the  parties  in  the  writ  of  error 
even  from  the  record. 

Wilson  v.  Life  db  Fire  Ins.  Co.  87  U.  S.  12 
Pet.  140  (9:1032);  Deneale  y.  Archer,  88  U.  & 
8  Pet.  526  (8: 1032). 

Since  the  enactment  of  said  section  1005,  the 
meaning  of  "and  others"  in  the  writ  may  be 
supplied  by  amendment,  if  the  names  oi  the 
others  can  be  ascertained  from  the  record. 

Mooter.  Simonds,  100  U.  S.  145  (25:  590.) 

But  the  defect  in  the  writ  of  error  here  is  that 
all  the  defendants  did  not  Join.  This  defect 
cannot  be  cured  by  reference  to  the  record. 
To  grant  such  an  amendment  as  is  here  re- 
quested would  be  in  violation  of,  rather  than 
in  accordance  with,  sec.  1006,  Rev.  Stat.  By 
the  Statute  5  Geo.  1,  chap.  18.  all  writs  of  er- 
ror may  be  amended  and  made  agreeable  to  the 
record  by  the  respective  courts  where  such 
writs  of  error  shall  be  returnable. 

Elkins  ▼.  Paine,  2  Ld.  Raym.  1682. 


II60-S81                            BopBEMx  CocsT  OF  TBB  Umtbd  8ta[i:s.  Oct.  Tbrk. 

It  has  been  exprMsly  beld  hj  this  court  tbnt  SUnaon,  180  V.  B.  tUB  <SS:  989),  and  Bond  t.  Dutlin, 

a  defect  of  putiea   plaintiff  in    error  Is  not  US  D.  8.  OM  (28:  8351,— followed, 

wnendable.  [No.  268.1 

iiitii-7.  Trabue.  188  U.  S.  226  (83:437);  Ex  Submitted  Apr.  8,  1890.   DeAdedApr.  U.1S90. 
■parte  Satoj/er,  88  U.  8.  21  Wall.  285  (23:  817). 

All  tLe  parlies  aKalnst  vbom  a  Jurlgment  of  TN  ERROR  to  the  Circuit  Court  of  tb«  Unft- 

tbis  kindlseiileredmustjolDtnawritof  error,  ^  ed  Sla1«B  for  the  Boulhern  District  of  1111- 

or  there  must  be  a  proper  summons  aod  sever-  "O's.  to  review  h  judgment  for  defendant.   In 

aace.  an  action  on  bonds  and  coupons  of  the  Towd 

WiUiaTOM  T.  Bank   ef  XT.    8.   %i  TJ.  S.   It  of  Paris,  Edgar   County,  Illinois,  issued    in 

Wheal.  414  (6:  BOS);  Owinyt  t.  Eineannon,  ^%  aid  of  a  railroad.     AJprmed. 

U.  8.  7  Pet.  899  (8:727);    Wilton  v  Life  A  Firt  The  case  was  tried  by  the  court  without  » 

In».  Co.  87  U.  8. 13  Pet.  140  (9:  lOSai:   Torfrfv.  jury.     The  record   contained  no  flndiog    of 

Daniel,  41  D.  8. 18  Pot.  621  (10:  1051);  Smyth  facia  bv   the  court,  nor   bill   of  ezceptions. 

▼  Utrader.   63  D.  B.  12  How,  827  (18:  1008);  There  is  no  statement  of  facts  in  tbe  record. 

Dattnport  y.  Fletclier,  51  U.  8.  16  Hnw.  H2  except  the  following : 

(14:879);  JfuMtna  v.  CatoiiM.ei  U.  8.  20How.  "  Stipulalim  otto  faett,  ete.' 

260,  289  (15:  878,  879);  Cli/toti  t.  Sheldon,  ii  "It  Is  stipulated  in  the  matter  of   CharUt 

D.  8.  23  How.  481.484(16:  429,  480);  Master.  Davenport  v.  Tht  Town  of  Parit,  in  assumpsit, 

*»1T.  fierniton,  77U.  8.  10Wali.416(19.B58);  now   pending   in   the  United  States  Circuit 

BampUm  -r.  Boiue,  BO  U.  B.  13  Wall.  187  (20:  Court  for  the  Southern  District  of  Illinois, 

698);  Simpion  t.  Oreel}/,  87  D.  8,  20  WaU.  158  tbat  the   instruments  sued  on,   being  bonds 

(82:  838);  Fiebeiman  v.  Packard,  108  U.  8,  14  numbered  1,  2,  8,  4,  B,  6,  7,  8,  6,  11,  12,  13, 

(27:  884).  14,  15,  10,  18.  10,  80.  88.  24,  25,  21,   41,  43, 

Where  there  t«  ■  substantial  defect  In  a  writ  43,  44,  46.  46,  47.  48,  49,  SO,  Gl.  63,  Si,  64, 

of  error,  which  this  court  cannot  amend    it  65,  50,  67,  68,   69,  60,  61,  62,  63.  64,  66,  67. 

has  no  jurisdiction.  68,   89,  70,  71,  73,  78,  74,  75,  76,  77.  78,  7» 

yvilmn  V.  Life  A  Firt  In*.  Co.  87  U.  S.  12  And  80,  with  coupons  now  attached,  which 

Pet.  140  (9:  1033).  purport  to  be  the  bonds  of  the  Town  of  Pari^ 

It  will  then,  of  Its  own  motion,  dismiss  the  "si*  signed,    respectively,    by   Henry    Van 

'-'  -   -         Sellar  and  James  A.   Dlttoe  on  the  dates   of 

I  said   instruments,  and  that  the  said  Uenry 

.   ,  Van  Sellar  was  on  that  date  supervisor   of 

Even  if  the  court  could  otherwise  allow  an  said  Town  of  Paris,  and  that  tbe  said  James 

smeodmenl,  Ihe  fact  that  Ibe  Btalute  baa  run  A.  Dlttoe  was  on  the  said  dat«  the  town  clerk 

would  prevent  Its  doingso  In  the  present  case,  of  said  Town  of  Paris. 

EetUf.  Trabve,  128X7,8.  226(32:487);  Wil-  "It  is  also  agreed  that  a  Jury  la  waived  in  [58 

sen  V.  Lift  A  Fire  Xn$.  Co.  87  U.  S.  12 Pet.  140  ^id  matter.    The  above  coupons  are  as  fol- 

(0: 1033).  lows ;    61  of  series  8,  9  and  10,  and  Gl  of 

series  7,  being  234  coupons. 

BytheConrtt  "It  Is  further  stipulated  that  said   bonds 

IM6J     Sotionforleavetoamendwritoterror.dta-  «nd  coupons  are  identical  in  character  with 

tioD  and  bond  denied;  and  writ  tf  «w^  dif  ^>>«  '"Ti"^  T^'^T^  *-^"'?  '^Jj'*'  "'^"^i 

mittcd.  ""'  '■  -^^^  Oakland,  tried  in  this  court  sod 

appealed  to  the  United  8tat»!s  Suprema  Court, 

tried  there  and  reported  in  94  U.  8.  2S5  (34 : 

-  126),  and   issued   In   the  same   manner,    tba 

only  difference   belns   that  these  bonds  and 

. >Dni    — .—  _          coupons  were  issued  by  tbe  Town  of   Paris 

|S801    OHARUa  DAVENPORT,  Plf.  in  Err.,  instead  of  the  Town  of  East  Oakland. 

•■  "In  case  of  appeal  to  the  United  Btstet  8a- 

TOWN  OF  PABIS  preme  C^urt  this  case  may  be  submitted  un. 
der  Rule  20  on  written  briefs. 

_,    B„u .....__  'George  A.  Sanders,  for  Pl't't 

(Set>B.aiiei>orter<(e<LU(^sSLi  -H.  Van  Sellar,  for  Deff 
(Indorsed)  "Filed  June  27,  1881. 

"J.  A.  Jooet,  Clerk." 
ifr.  Oeorse  A.  Samdara  for  plaintiff  !■ 


1.   This  ooort  win  not  review  a  ease  tried  bj  VbK 
court  vfaere  there  li  do  flndlag  of  facta  br  the 
IT  proper  italenientof  taots  by  the  par- 


Mr.  B.  B.  I«moa  fi 


lii^JriHiee  Fuller  delivered  the  de- 
nes, nor  btlTofexoepJoniu               """        *~  clalon  of  the  court; 

&   AB(IpulatlOD.nich  uKoontalned  Intbestate-  The  judgment  in    this    cat  U  qglrmed    oa 

ment  of  tbe  cose  below,  wtiiob  does  not  itate  tbe  ^^^  authority  of   OUnn   v.  Fiint,  184  U.  6. 

nlUmatefaotsottliecase.prewntJtiBqueaUoniof  398  [33:  9691;  Raimond    v.  Terrebonne   Ar- 

Isw  onlr.  In  not  aufflcfent  uA,  133  U.  S.  192  [33 :  3091  ;  Andei  t,  5Ia«- 

1.    OJmn  V.  Font,  I3i  U.  S.  SW  (33:  9601;  ftafmanil  v.  »ot.  130  U.  S.  436  [33 :  989]  ;  Bond  v.  DvMi», 

TerrtbonneIiintli,l^V.».mm  XO):  ^ndeev.  112  U.  S.  604  [28:  835],  and  cuea  clt«d. 

<U  IM  D.  & 


FOLLOWING  AEE  MEMOEAXDA 


ov 


ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1889, 

IHTHOUT  OPINIOHB^   ASD  HOT  BL8BWHBBB  OB  OTHBBWIBB   BBPOBTBD  IN  THIS  BDITION. 


)]  ABTonnc  M.  Bobbal  «.  Altbbd  Mabchabd. 

[No.  12.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  J.  R.  Beekufith  for  appellant.  Mestn,  J, 
2).  Eatue  and  WiUiam  Qrant  for  appellee. 

October  15, 1889.  Dismissed  with  costs  on 
•ntboritj  of  counsel  for  appellant. 

)]  H.  J.  Spbibgfibld  eial.  «.  Gbobob  H.Thoic- 

AB.    [No.  14.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 

Mr.  Samuel  F.  Rice  for  plaintiffs  in  error. 

Oetdber  15, 1889.  Dismissed  with  costs  on 
authority  of  counsel  for  plaiutifEs  in  error. 

1  THB  WASHINOTON  and  GBOReBTOWN  RAIXr 
BOAD  COMPABT  V.  ThB  DiSTBICT  OF  COL- 
UMBIA.    [No.  21/| 

In  Error  to  the  bupxeme  Court  of  the  Dis- 
trict of  Columbia. 

Mesare.  Walter  D.  Davidge  and  Enoch  Totten 
for  plaintiff  in  error.  Meure.  A.  O.  Riddle 
and  H.  E.  Davie  for  defendant  in  error. 

December  S,  1889.  Judgment  reversed  with 
costs  per  stipulation  and  on  the  authority  of  the 
decision  of  this  court  in  the  case  of  The  Metro- 
politan  Railroad  Company  y.  The  Dietriet  of 
Columbia,  No.  5  of  October  Term.  1889  [182 
U.  8.  1  (88:231)];  and  cause  remanded  with  di- 
rections to  enter  judgment  for  the  defendant 
on  the  demurrer  to  the  pleaa  of  the  Statute  of 
Limitations. 


^1  Thb  Baltimobb  and  Ohio  Railboad  Coic- 

PANT  V.  WnXIAM  SXTTHKBLAND.      [No    88.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohia 

Meeere.  Jno.  K.  Oowen  and  Hugh  L.  Bond, 
Jr.,  for  plainUff  in  error.  Meetre.  John  H. 
Doyle  and  O.  R.  Walker  for  defendant  in  error. 

January  £9, 1890.  Judgment  reTersed,  costs 
in  this  court  to  be  paid  by  plaintiff  in  error: 
and  cause  remanded  with  directions  to  remand 
the  cause  to  the  state  court. 


^]  Jambs  Ooodbbhak  Wobts  et  al.  «.  Thb  Citt 

OF  Watebtown.    [No.  68.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 

Meeeri.  Jamee  G.  Jenkine  and  F.  0.  Winkler 
for  plaintiffs  in  error.  Mr.  Daniel  Ball  for  de- 
fendant in  error. 

October  £9, 1889.  Dismissed  with  costs  per 
cUpulatioii. 

186  U.  S. 


Wm.  H.  Robbbtson,  CoU'r^  etc.,  «.  Loura  [647] 

LuTZ  et  al,    [No.  59.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  Atiorney-Oeneral  for  plaintiff  in  error. 
Meeeri.  Edward  Hartley  and  Walter  3.  Coleman 
for  defendants  in  error. 

November  4, 1889.    Dismissed  with  costs  on 
motion  of  Mr.  BoUdtor-Qeneral  Chapman,  for    1 64fi| 
plaintiff  in  error.  '         ^ 

John  Hawlowbtz  «.  Gbobgb  Y.  Eass.  [No.    1 638] 

61.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Paul  Qoepel  for  plaintiff  in  error.  Mr. 
Arthur  V.  Brieeen  for  defendant  in  error. 

November  A,  1889.  Dismissed  with  costs 
pursuant  to  10th  Rule. 

Thb  Cedab  Falls  Pafbb  MANUVAcruBiNa  1 632 1 

Co.  e.  Thb  Bbadnbb-Smith  Papbb  Co. 

[No.  62.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Meeare,  John  N.  Rogere  and  B.  W.  Tolerton 
for  plaintiff  in  error.  Mr.  Aneon  B,  Jackeon 
for  defendant  in  error. 

November  4,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 


Samttbl  Rowland,  SurviTor,  etc.,  «.  Thb  [648] 
Atlantic  Milling  Company.    [No.  65.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Mr.  Oeorge  H.  Foreter  for  appellant.    Mr, 

Arthur  V,  Brieeen  for  appellee. 
November  5,   1889.    Dismissed  with  costs 

pursuant  to  the  10th  Rule. 


CoLBEBT  Jbffbibs  V.  Chablbs  L.  Babtlbtt,  1 639] 

Executor,  etc.    [No.  70.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Georgia. 

Mr.  Henry  Jackeon  for  plaintiff  in  error. 

November  6,  1889.  Dismissed  with  costs 
per  stipulation  of  the  parties. 


Thb  Cbntbal  Tbxjbt  Company  of  New  1633] 

YoBX  et  aL  V.  Mbs.  M.  H.  C.  Bacon. 

[No.  71.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  TennesBee. 

Mesere.  Henry  B.  Tompkine,  W.  M.  Baxter^ 
Oeorge  Hoadly  and  Edgar  M.  Jotineon  for  ap> 

i^V4 


Sttfbbmb  Coubt  of  thb  Unitsd  Statbil 


Oct.  Tkrm, 


pellanti.    Mr,  EeMry  H,  IngenoU  for  appel- 

Navemher  6,  1889,  Dlnniised  for  the  want 
of  JurifldictioD. 

[644]  Thb  Nbw  Orlbakb  Watkb  Worxb  Co.  v. 
The  Crrr  of  Nbw  Oblban&    [No.  78.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Louisiana. 
[646]     Meuri,  Oum,  A,  Breaux,  8.  P.  Blane,  Thonuu 

J,  8emfM$  and  J,  R,  Beekwiih  for  plaintiff 

in  error.    Meun.  Edgar  H.  Farrar  and  B,  F, 

Jonei  for  defendant  in  error. 
Nawmber  5, 1889,    DismiBsed  with  costs  on 

the  authority  of  counsel  for  plaintiff  in  error. 

[630]  Thb  Batb  RBFBiGBRATnia  Compaht  v.  Jo- 
seph Eabtican.    [No.  80.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Mr.  B.  N,  Diekermm,  Jr.,  for  plaintiff  in 
error.    Mr,  John  B,  BennUt  for  defendant  in 
error. 

January  tO,  1890,  Dismissed  per  stipula- 
tion, on  motion  of  Mr,  Aufftutui  M,  Qarland, 
in  hehalf  of  oounseL 


r6&ll  JoHH  I.  Blair  a  oL  9,  Jambs  L  Walkbb 
^  elal.    [No.  82.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
Mr.  Walter  0.  Larned  for  appellants. 
November   7,  1889,    Dismissed  with   costs 
pursuant  to  the  10th  Rule. 

[652]  The  Uhited  States  «.  Johh  G.  Agab,  Ad- 
ministrator of  John  A.  Walsh,  Deceased. 
[No  94.1 

Appeal  from  the  Court  of  Claims. 
The  Attomeff-General  and  Mr.  H,  J.  May 
for  appellant.    Mr,  8,  T,  Thomas  for  appellee. 
November  8, 1889,  Dismissed  per  stipulation. 

[635]  Jambs  Doughbrtt  v.  The  Citt  ahd  Coun- 
ty OF  Sah  Francisco.    [No.  98.1 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Meiers.  Luther  H,  Pike  and  John  B,  Mhoon 
for  defendant  in  error.  No  brief  filed  for  plain- 
tiff in  error. 

November  IS,  1889.  Judgment  affirmed  with 
costs. 


[647]  William    T.   Richards*   Trustee,   etc,   «. 

Georgb  Hatb.    TNo.  101] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
Tania. 

Mr.  Charles  Bateson  for  appellant  Messrs. 
Oeoroe  Harding  and  Francis  T,  Chambers  for 
apoellee. 

November  IS,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 


[651]  John  Thornton  v,  Geobgb  H.  Woostbe. 

FNo.  109.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs.  J.  C,  FraleyjLnd  B.  F.  Leeior  appel- 
lant.   Mr,  Frederic  H.  Belts  for  appellee. 

November  14,  1889.  Dismissed  per  stipula- 
tion. 

6M 


The    Mutual  Benefit    LnrE    Insurance  (64 

Company   of  New  Jerset  v.   Kather- 

INE  Salbntine.    [No.  117.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Messrs.  James  0.  Jenkins  and  F,  0.  Winkler 
for  plaintiff  in  error.  Mr.  Qeorge  P.  MiOer 
for  aefendant  in  error. 

November  18,  1889.  Judgment  reversed, 
costs  in  this  court  to  be  paid  bv  the  plaintiff  in 
error;  and  cause  remanded  with  directions  to 
remand  to  state  court. 


The  Chicago  and  Alton  Railroad  Com-I^ 
PANT  V.  Henrt  H.  Waterman.    [No.  118.1 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Wisconsin. 
Messrs.  Gorydon  Beckmth  and  O.  U.  Feathers 

for  plaintiff  in  error.    Messrs.  I.  0.  Sloan  and 

WiiUam  Ruger  for  defendant  in  error. 
November   18,    1889.    Judgment   reversed, 

costs  in  this  court  to  be  paid  by  the  plaintiff  in 

error;  and  cause  remanded  with  directions  to 

remand  to  state  court. 


Robert  Rat,  Sheriff,  etc.,  et  aL  n.  Lewis  C.[^^ 

Nelson  ei  al.    [No.  12a  1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Mr.  L,  C.  Boeheell  for  appellants.  Mr.  John 
D,  Pope  for  appellees. 

No>vember  18,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 


The  Pratt  Manufactubino  Compaht  t.  [647 
Jambs  B.  Berrt  et  al,    [No.  127.1 
Appeal  from  the  Circuit  Court  of  tne  United 

States  for  the  Western  District  of  Pennsyl- 

Tania. 
Mr,  Charles  H.  Knom  for  appellant    Mr,  J, 

W,  Lee  for  appellees. 
November  19,  1889.    Dismissed  with  costs 

pursuant  to  Uie  10th  Rule. 


Michael  Sohultz  v.  J.  J.  Ostbandbb.  [No  I*^ 

129.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  L.  M.  Hosea  for  appellant. 

November  19,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 


The  Matob  and  Aldbbmbn  of  the  Citt  op  |^ 
ElNozTiLLB  V.  The  EInoxtillb  Ss  Ohio 
Railroad  Compant  et  al.    [No.  180.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Tennessee. 
Mr,  L.  G.  Houk  for  appellaQts. 
November  19,  1889.    Dismissed  with  costs 

pursuant  to  the  iOth  Rule. 


Mart  E.  Pickett  v.  D.  L.  Ferguson  el  el  l^^ 

[No.  189.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Arkansas 

Mesei-s.  B.' P.  Walker  and  C.  W.  MtAeaJf  ft* 
plaintiff  in  error.  Mr.D.  H.  Poslon  for  defend- 
ant in  error. 

November  ft,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 

iteD.8. 


1881. 


H mOBAHDHlff  Q 


3^1Trb  Southebh  Dbyelqfmbrt  Compaht  9. 
Thb  HouflTOH  AND  TxzAs  Oentiull  Rail- 
WAT  CoMFAirr  €t  al,    [Na  149.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Texas. 
Meitn.  B.  H.  Farrar  and  B.  B.  KrutttehniU 

tar  appellant. 
D^emher  i,  2889.    Dismissed  with  costs 

pursuant  to  the  10th  Rule. 

^IThb  YraaiHiA  MmuLim  Railway  Go.  t. 

Gbobgb  C.  Wilxikb,  Receiver,  etc.  [No. 

106] 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Eastern  District  of  Virginia. 

Me$9r$.  John  N.  BtapUi  and  lAnden  Bent  for 
qmeUant 

October  17, 1889.  Dismissed  with  costs  on 
notion  of  Mr.  Linden  Kent  of  counsel  for  ai^ 
pellant. 

Unita  ConTiamiTAL  LiFB  IireuRAKCB  Com- 
pany 9.  John  Mitohbll  et  al,    [No.  157.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Mr.  W.  H.  Swift  for  plaintiif  in  error. 
December  6,  1889.     Dismissed   with  costs 
jpursuant  to  the  10th  Rule. 

^Thb  Shaw  Rxuef  Yalts  CoicPAjrY  v.  Thb 
City  of  New  Bedfobd.    [No.  166.L 
Appeal  from  the  Circuit  Court  of  the  u  nited 

States  for  the  District  of  Massachusetts. 
Meeere.  Thomae  K  Talbot  and  CharUe  H. 

JDrew  for  appellant.    Meure.  Thonuu  8.  Bprague 

and  (^arUe  J.  Hunt  tot  appellee. 
December  1£,  1889.    Dismissed  with  costs 

pmuant  to  the  10th  Rule. 

H .  A.  DisBBOW  A  Company  9.  Thb  First 
National  Bank  of  Stevens  Point,  Wis- 
consin.   [No.  176.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Wisconshi. 
Mr.  0.  W.  Felker  for  plaintiffs  in  error. 
December  17, 1889.  Dismissed  per  stipulation. 

'   £  ft  A.  H.  Batobellbb  A  Company  «.  John 

Adden  et  al.    [No.  178.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Meetre.  8.  P.  Blanc.  O.  A.  Breauastaid  M.  F. 
Dickineon,  Jr.,  for  appellants.  Mr.  A.  A. 
Banneif  for  appellees. 

December  18,  1889.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 

3  Thb  Baltimobb  and  Ohio  Railiioad  Com- 
pany 9.  Thb  State  op  West  YntaiNiA. 
[No.  182.] 

Appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  District  of  West  Yiririnla. 

Meetre.  Jno.  K.  Ckneen  and  Hugh  L.  Bond, 
Jr.,  for  appdlant  Mr.  D.  B.  Lucae  for  ap- 
pellee. 

January  8, 1890.  Dismissed  with  costs  on 
notion  of  Mr.  Hugh  L.  Bond,  Jr.^  for  appellant. 

'^1  Tm  Nbwpobt  and  Wiokfobd  Railboad  ft 
Steamboat  Company  «.  John  Beattib. 
[No.  188.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

tte  u.  8. 


Mr.  Wheeler  H.  JMsham  for  the  plaintUT  in 
error.  Mr.  Lifnde  Harrieon  for  the  defendant 
in  error. 

December  90,  1889.  Dismissed  per  stipula- 
tion.   

John  Smith  «.  The  Exohangb  Bank  of- [640] 

Waynesbxtbo,  Pa^  use  of  John  C.  Flenni- 

ken  and  Wm.  T.  £.  Webb,  now  for  use  of 

P.  W.  Downey.    [No.  185J 

In  Error  to  the  Court  of  Common  Pleas  of 
Greene  County,  State  of  PennsvlTania. 

Mr.  P.  A.  Knox  for  plaintiff  in  error. 

December  tO,  1889.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Richabd  W.  Montbosb  etaJLv.  Chabijbs  W.  [^^^1 

BuLLABD  et  al.    [No.  186.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  J.  W.  Merriam  for  appellants.  Mr.  JL 
L.  Oobum  for  appellees. 

January  6, 1890.  Dismissed  with  costs  on 
the  authority  of  counsel  for  appellants. 

The  Tubulab  Riyet  Company  e.  Chablbs-  [S61] 

W.  COPELAND.  [No.  308.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  Ohauncey  8mi1h  for  appdlant.  Mr.  O. 
M.  Plympton  for  appellee. 

January  SO,  1890.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 

Rowland  Hazabd,  Commissioner,  «•  Pbbd-  1 638] 

BBiCK  L.  Ambs  et  al.    [No.  204.1 

Appeal  from  the  Circuit  Court  or  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  BUae  Mertein  for  appellant.  Meeeri. 
John  F.  Dillon,  3.  BarUetttLXid  BobertD.  Bmith 
for  appellees. 

Ifocember  tO,  1889.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  J.  M.  Wileon,  in  behalf 
of  counsel 


Rowland  Hasabd,  as  Administrator,  etc.,  «»  1 638] 
Frbdbriok  L.  Ambs  et  al.    [No.  206J 
Appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  EUae  Menein  for  appellant.  Meeare. 
John  F.  Dillon,  8.  BarUeU  aaid  Bobert  D.  Smith 
for  appellees. 

November  BO,  1889,  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  J.  M.  WUeon,  in  behalf 
of  counsel. 


Thb  Celluloid  Manttpactuhing  Company  [633] 
et  al.  V.  Sylybstek  Toweb.    [No.  806.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Massachusetts. 
Mr.  Frederick  H.  Bette  for  appellants.    Mr. 

EL  M.  Bugglee  for  appellee. 
January  SI,  1890.    Dismissed    with  costs 

pursuant  to  the  10th  Rule. 

Leila  Bbyant  et  al.  v.  Thb  Chabter  Oak  r632l 

LiPB  Inbxtbanob  Company  op  Habtpobd.  *-        * 

[No.  209.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  C.  M.  Oaft^m  for  appellants.  Mr.  A.  P. 
Hyde  for  appellee. 

January  SI,  1890.  Dismissed  with  costs 
pursuant  to  the  10th  Rule^ 


BUPRKMB  COUBT  OF  THB  UnTTBD  STATBflb 


Oct.  Tkrm, 


54]  jBflflB  B.  WiLBOK,  KeceiTer.  etc.«  «.  A.  B. 

Gbukwbll  et  al.  JNo.  210. 1 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  W.  WUloughhfi  for  appellant.  Mr.  A.  L. 
Merriman  for  appellees. 

January  tO,  1890.  Dismissed  per  stipulation, 
-on  motion  of  Mr.  W.  WilUmghby,  for  appellant. 

^®]  Bbth  OsBOiUffB,  Administrator,  etc.,  v.  John 

H.  Ghixk.    [No.  211.] 

Appeal  from  tne  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

JfeMft.  W.  WillougKby  and  8.  F.  Beach  for 
appellant   Mr.  A.  8.  Worthington  for  appellee. 

Marefi  17, 1890.    Decree  affirmed  with  costs. 

36]Thb  Globb  Nail  Coupasyv.  The  Buperiob 
Nail  Company  et  al.    [No.  218.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  L.  L.  Cobum  for  appellant.  Mr.  0.  K, 
OfflM  for  appellees. 

March  14, 1890.  Dismissed  with  costs  per 
itipulatioii. 

37]  WiLLiAic  P.  GwiN  et  al.  «.  Jambs  A.  Tal- 

BOTT  et  al.    p^o.  220.] 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

Mr.  Hiram  Knowlee  for  plaintiffs  in  error. 
Mr.  W.  H.  8mith  for  defendants  in  error. 

March  18,  1890,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  Montana. 

43]  JoHK  L.  MoBBis  9.  Jambs  A.  Talbott  ei  al. 
[No.  321.] 

In  Error  to  the  Supreme  Court  of  the  Terrl- 
toiT  of  Montana. 

Mr.  Hiram  Knowla  for  plaintiff  in  error. 
Mr.  W.  H.  8mith  for  defendants  in  error. 
^Ai      March' 19, 1890.    Dismissed  with  costs,  and 
^  cause  remanded  to  the  Supreme  Court  of  the 
State  of  Montana. 


291Josbpr   F.    Baldwin  «.   Tillt  Hatbbs. 

[No.  282.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.FyederiekP.FiihiortLppeUajii.  Mr.Emk 
Chwen  for  appellee. 

March  29,  1890.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


36]Thomab  Febton  «.  Salt  Lake  Cotthtt  ei  al. 

2^0.  280.] 
ppeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

JUr.  Arthur  Brtnon  for  appellant    Meun. 
JP)ranklin8,  Bictiarde  and  Z.  anew  for  appellees. 
March  Bl,  1890.    Dismissed  with  costs  on 
authority  of  counsel  for  appellant. 

36]  Thb  Dismal  Swamp  Cabal  Co.  «.  The  Com- 
MOKWBALTH  OF  YiBonaA.     [No.  281.] 
In  Error  to  the  Supreme  Court  of  Appeals  of 

the  SUte  of  Virginia. 
Jfenfi.  Jofin  8.  Wiee,  Joeeph  Chrietian  and 

Jeh%  Qcode  for  plaintiff  in  error.     No  ap- 

pesrance  for  defendant  in  error. 
March  tl,  1890.    Dismissed  with  costs  pur- 

#oaDt  to  the  10th  Rule. 


The  Dismal  Swamp  Canal  Co.  «.  William  f  6351 
Lamb,  Mayor,  etc.    [No.  282.]  ' 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

Meura.  John  8.  Wiee,  Joseph  Christian  and 
John  Goode  for  plaintiff  in  error.  No  appear- 
ance for  defendant  in  error. 

March  SI,  1890.  Dismissed  with  costs  pu^ 
suant  to  the  10th  Rule. 


Jambs  E.  Justicb  e.  Thb  CoMMOBwxALTa  [&^9] 

OF  ViBGINIA.     [No.  288.1 

In  Error  to  the  Supreme  Court  of  Appeals  of 
the  State  of  Virginia.  ^. 

Mesan.  John  a.  mee,  Joseph  Christian  and  f^^*  * 
John  Qoode  for  plaintiff  in   error.    No  ap- 
pearance for  defendant  in  error. 

March  11, 1890.    Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


\ 


Mbs.  Julia  A.  Nutt  s.  Thb  Pabibh  of  Teh-  I 

SAB.    [No.  285.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana. 

Messrs.  8.  Prentiss  Nutt  and  Wads  R.  Young 
for  plaintiff  in  error.  No  appearance  for  d»> 
fendant  in  error. 

March  t4,  1890.  Dismissed  with  costs  pu^ 
suant  to  the  10th  Rule. 


The  Obeoon  Railway  and  NayioatiobI 
CoMPABT  V.  Thb  Obboohian  Railway 
CoMPABT  (LiMiTBD).  [Nos.  286,  237  and 
288J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

Mr.  J.  N.  Dolph  for  plaintiff  In  errot. 
Messrs.  Qeorge  F.  Edmonds  and  A.  H.  Oarland 
for  defendant  in  error. 

March  SI,  1890.  Judments  reversed  with 
costs,  and  causes  remanded  with  directions  to 
grant  new  trials,  on  the  authority  of  the  de- 
cision of  this  court  in  the  case  between  the  same 
parties,  reported  in  180  U.  S.  1  [82:  88;]. 

Hbkbt  N.  Stobb  e.  Claba  I^  Loud.  Ezecu-  [  J 

triz  of  Samuel  0.  Loud,  Deceased.    [Na 

242.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maf^sachusetla 

Messrs.  Thomas  L.  Wak^ld  and  WiOum 
A.  McRenneif'XoT  appellant.  Mr.  «/•  B.  Jfof^ 
nadier  for  appellee. 

November  18, 1889.  Dismissed  with  costs,  oo 
motion  of  Mr.  William  A.  MeKenneif,ot  coun- 
sel for  appeUant. 


August  Tbum,  Trustee,  etc.,  «.  Lbaxdbb  J» 

S.  TuBNBT  et  al.    [No.  248.] 

Appeal  from  the  Circuit  Court  of  the  Uni 
States  for  the  Southern  District  of  Illinois. 

Messrs.  John  M.  Palmer,  Joseph   Wil^ 
B.  W.  Eittredae  for  appellant  ,  M( 
TamjMns  and  K.  P.  Hanna  for  appell 

April  t,  1890.    Decree  reversed  with 
and  cause  remanded  with  directions  to 
the  cause  to  the  state  court. 


6^9  f 
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ThbCittzbns'BanbofTopbka,  Kab.,«.  ir.Ji*/dM/ 
THAB  F.  Cabot  et  aL,  Admini»txators»  sftA 
[No.  248.] 
In  Error  to  the  Circuit  Court  of  the  United       /    .> 

States  for  the  District  of  YennonL  /      l 

ftt  Tf   S 


I860.  Mbmo&asdum  Cahb. 

Mr.  Martin  H.  Ooddard  for  plaintiff  in  error.  Appeal  from  the  Circuit  Court  of  the  United 

Mr.  EiUredjge  Hukins  for  defendants  in  error.  States  for  the  District  of  South  Carolina. 

March  i7, 1890.    Diimiased  per  stipulation.  Mmr9,  Thsodore  O.  Barker,  Henry  T.  Wing 

— —  and  Harrington  Putnam  for  appellant.    Mr. 

)]  Wh.  H.  Robrktsok,  Collector,  etc.,  ft.  Bbv-  J.  P.  Keunedy  Bryan  for  appellees. 

XKTT  B.  SCHNBiDBR.    [No.  249.]  December  3, 18S9,    Dismissed  per  stipulation, 

bi  Error  to  the  Circuit  Court  of  the  United  on  motion  of  Mr,  Jamee  Lawndei,  in  behalf  of 

States  for  the  Southern  District  of  New  York.  oounseL 

Tfie  Attomey-Oeneral  for  phiintiff  in  error.  — — 

Mr.  H.  B.  Tremain  lor  defendant  in  error.  Milbtui  J.  Wnne «.  Loudoh  Mullin,  Trua*  1 654] 

March  ti,  189a.    Dismissed  with  coeU  on  tee,  etc    [No.  265.] 

motion  of  Mr,   Sotidtor-Oeneral    Tttft,   for  Appeal  from  the  Chicuit  Court  of  the  United 

plaintiff  in  error.       States  for  the  District  of  Colorado. 

n-nr^  XT  i>^««....^«  n^ii.^^*  -.♦-.   .  V.AWV  '^^-  Nathaniel  Wilson  for  appellant.    Mr. 

Wm.  H.  Robkrtbow,  Collector,  etc,  •.  Frank-  ^  g  j^^^  ^^^  appellee. 

uwRoLra.    [No.  250.]  jiarch  10, 1890.    Dismissed  per  stipulallon, 

In  E^r  to  tte  Circuit  C^^^  on  moUon  oi  Mr.  Nathanial  WiUonUot  apl 

States  for  the  Southern  District  of  New  York,  reliant 

The  Attorney- General  for  plaintiff  in  error.  *^        * 


Noappearance  for  defendant  Thi  Lake  Shorh  ahd  Michioah  Southrrw  [640] 

March  B8, 1890.    Dtanissed  with  CMta  on  r^^^^t  Compact  e.  Scofield,  Siruaiaa          ^ 

nioUon   of   ^r  JestHant  Attomey-OensnU  4 Tkaolb     [No.  267] 

Mawry,  for  plaintiff  in  error.  j^  j,^,  ^  ^^  Supreme  Court  of  the  State 

*^^.?S2^JlS2;«*'n!!-  i^*^«^Sn™  ""^M^^  Oeorge  C.  Greene.  Aehley  P6nd  and 

MANUFACTurao  Co.  «J  J?-    [^o.  254J  g  J  g^  f     plaintiff  in  error.    Mr.  J.  E. 

Appeal  ^«>'V*!SK^lSri^.^S^^  ^^^0^^^  for  defendants  in  error. 

8toU»  for  the  Northern  Dfatri^^  %r»i  S.  1890.     DUmissed  with  cosU  on 

.pKi-.^'-fnTf  ISJ^^^^  autn^ty  if  counsel  for^aintiff  in  error. 

^Vf^iWJS^T^  Dlsmis«Ki  with  costs  pur-  j^^  g    Burrouohb  et  al  t.  Tkr  Union  |632] 

ioant  to  the  10th  Rule  Mutual   Life   Inburanob   Company  of 

U  Loma  M.  Blades  •.  Rand,  MoNallt  ft  Co.  i^^faiS'th^cuit  Courtof  the  United 

mo.  »oaj                   i»  n  .  -  ^  ♦i,^  TT«i*^  States  for  the  Northern  District  of  Illinois. 

^Vf^,V'^Jt^i»  DtamtoMd  with  oortf  pur  ^nxiAK  Srainan>EKrEB«.  Baitoil  A.  Kmip  [64©] 

want  tothelOth  Rule.  ^^     [No.  880.1 

«1  Tn  UKrm>  Statbi ..  Boiobt  Bat>.  Knios.  of  MiSSJri***  **  '*"'*"""  ^'"^  "'  **'  ^^ 

f^Er^t  tKA^Court  of  the  United  „fS:;,iVi£Kj  S^.g  ^^^ 

Jfr.  ^.  /.  l^afi.  for  defendanU  in  error.  „-^  **•  ^^'     •'«<'««"«°*  •fflrmed  witto 

Mareh  J7,  1890.    DUmined  on  motion  of  

Mr.  Bolicaor.GenmU  TaflM  P^ntig <°eiTor.  ^^^.^m  SmasDKVWKR  «.  J.  0.  Swibheb.  [649J 

'' **^^-.^  VrTSS??"'  *  ^"-^  ^-  ?B  Erriolhi  8up!J?Co^ A  the  StM. 

Htde  el  ok     TNo.  2o9.j  ^j  Missouri 

aw''^'  ^^Tr^if  j^'i  SS"^  "'  ^  ^°'**'*  *««»•  W^w.  -D-  Baldwin,  Lettn  H.  QtmpbeU 

April  Jf,  i«SP.    Dismissed  with  costs  pursu-  "***  

ant  to  the  10th  Rule^ j^^^^  Millioan  H  al.  9.  Jambs  C.  Savebt.  [643] 

1}  Hanot  a.  MAAg^  J  ««.  •.  WiLLXAM  L.  Hydb  ^%^il  the  Supreme  Court  of  the  Terrl- 

iJtL^rW  *^J&nrA^X:i^2p(.nforphdntiffsine^^^ 

M^nv^^fJli^tnfM     m.^  Aprai7.1890.    dismissed  with  costs  pur. 

AW  i:iI\^7^.wL^n^^;u.\^^r^  ^^^  ^^e  lOth  Rule.  and  cause  remanded  to 

^^StSS^  mi^^JSL  ff  ^u.  ^«  8-P--«  ^-^  !iil!l8^*«  o^  ^-^«- 

•nt  to  the  10th  Rule. j^^  ^  B^^  ^  Oeobob  Kiliiinb.    [No.  1 630] 

)]  The  Schooneb  "  CdOBT,"  Her  Tackle,  eto.,  885.] 

W.  H.  AiJ[>RiOH,  Master,  e.  D.  8.  Stetson  Appeal  from  the  Circuit  Court  of  the  United 

A  CoKFABT,  Owners,  etc.,  ««  at   [No.  968.]  SUlea  f or  the  Dfistria  of  Indianm. 
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Oor.  Tbbm, 


Mr.  R,  8,  Taylor  for  appellant.  Meisrt,  L, 
Ji.  Ninde  and  T.  B,  Ellison  for  appellee. 

Jiav  5, 1890,  Decree  affirmea  with  costs 
by  a  diyided  court. 

[6421  The  Michigan  Mutual  Lifb  Inbubanob 

COMPAHT  9.   ElIZABBTH  R   ADAMB.      [No. 

287J 

In  £rror  to  the  Circuit  Court  of  the  XJoited 
States  for  the  District  of  Indiana. 

Meurs,  AugusHn  Boiee,  Chad,  A.  Kent  and 
John  L,  Me  Master  for  plaintiff  in  error.  Mr, 
W.  H,  H,  MiUer  for  defendant  in  error. 

April  f8,  1890.  Judgment  affirmed  with 
costs  and  interest,  by  a  dmded  court. 

f634]GE0RGB  Cornwall  «.  The  State  of  Ym- 

oiNiA.    [No.  290.] 
[645]  C.  W.  Newton  et  ux,  t.  The  State  of  Vir- 
ginia.   [Na  291.] 
[632]  Nathaniel  Burrubb  •.  The  State  of  Vir- 
ginia.   [No.  292.] 

In  Error  to  the  Supreme  Court  of  Appeals  of 
the  State  of  Yirnnia. 

Mr,  William  L.  RoyaU  for  plaintiffs  in  error. 
Mr,  R.  A,  Ayers  for  defendant  in  error. 

April  tl,  1890,  Dismissed  with  costs  on 
authority  of  counsel  for  the  plaintiffs  in  error. 

16311  Orebteb  S.  Brown  $t  al,  v.  Julia  A.  Brown 
^  et  al,    [No.  808.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Dakota. 

Messrs,  C.  K,  Davis  and  B,  J,  Wells  for  ap- 
pellants.   Mr.  8.  8  Burdett  for  appellees. 

April  2j^  1890,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule,  and  cause  remaudM  to 
the  Supreme  Court  of  the  State  of  South  Da- 
kota.   

[630]  laAAC  W.  BiRDSETE  etakt.  Solomon  Hbil- 

NERtf^o/.     [No.  804.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Edmund  Wttmore  for  appellants.  Mr, 
Levingstan  Oifford  for  appellees. 

April  £4, 1890,    Dismissed  per  stipulation. 

[649]  J.  M.  Shiyelt  v,  Nanot  Weloh  et  al.    [No. 

805.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

Mr.  John  H.  MiteheU  for  ttppellant  Mr.  J, 
H,  Dolph  for  appellees. 

May  6, 1890.  DismisBed  for  the  want  of 
jurisdiction.  

[642]  John  M.  Miller  et  al.  v.  The  Domestic 
Sewing  Machine  Company.    [No.  806.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Michigan. 
Mr.  Frtd.  A,  Baker  for  plaintiffs  in  error. 

Mr.  Oeorge  Wm.  Moore  for  defendant  in  error. 
April  tS,  1890.    Dismissed  with  costs  pur- 

Buant  to  the  10th  Rule. 


1 631]  The  Board  of  County  Commissioners  of 
Yellowbtone  County,  M.  T.,  v.  The 
Board  of  County  Commibbionerb  of 
CuBTKR  County,  M.  T.  [No.  809.1 
Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

Mesars.  B.  W,  Toole  and  W,  F.  Sanders  for 
appellant    Mr.  J.  W.  BtreM  for  appellee. 

U4 


May  23,  1890.  Decree  affirmed  with  oosts, 
and  cause  remanded  to  the  Supreme  Court  of 
the  State  of  Montana. 


Lewis    J.  W.   Habbelman  ••    Allen  K[Q 

Russell  f<  of.    [No.  812J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  0.  P,  Jacobs  for  appellant. 

April  28,1890.  Dismissed  with  oosta  por- 
suant  to  the  10th  Rule. 


Lewis  W.  Habbelman  9.  Gaab,  Scott  and  [62 

Company.    [No.  818.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  C,  P.  Jacobs  for  appellant.  Mr.  Bdwarm 
Boyd  for  appellees. 

April  29, 1890.  Dismissed  with  coats  pur> 
suant  to  the  10th  Rule. 


Francois  Henry  Jumel  et  oL  %,  8tefhev[69 

M.  Chester.    [No.  817.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs.  Thomas  M.  Wheeler  and  Qeorge  8. 
BoutweU  for  appellants.  Mr.  Douglas  CampbdBl 
for  appellee. 

April  2,  1890,  Dismissed  per  stipulation, 
on  motion  of  Charles  B.  Hovey,  in  behalf  of 
counsel. 


The   Oregon  Railway  and   Nayioatioh  16^ 

Company  el  al.  v,  Spencer  Irwin  et  aL 

[No.  820.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs,  A,  H,  Holmes  and  Jno,  F,  Dillon  lot 
appellants.  Mr.  Thomas  B,  Bubbard  for  ap- 
pellees. 

April  30,  1890.    Dismissed  per  stipulation. 

The   Oregon   Railway  and  Nayioatios  |€ 

Company  et  al,  v.  Harris  0.  Fahnestock. 

rao.  821.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs.  A.  H.  Holmes  and  Jno.  F,  Dillon  for 
appellants.  Mr.  Thomas  K  Hubbard  for  ap> 
pel  lee. 

Apr&  30, 1890.    Dismissed  per  stipulation. 

John  H.  Law  etal.t.  The  Fire  Absociatiov  [6 

of  Philadelphia.    [No.  825.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohia 

Mr.  B,  W,  Kittredge  for  plaintiffs  in  error. 

May  1, 1890,  Dismissed  with  costs,  on  mo- 
tion of  Mr.  Joseph  Wiiby,  for  plaintiffs  in  error. 

Ebenezer  Eitzmiller  •.  John  T.  Pierce.  |C 

[No.  827.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 

Messrs,  Joseph  T.  Hoke  and  0.  0.  CoU  for 
plaintiff  in  error. 

May  1, 1890.  Dismissed  with  costs  paran- 
ant  to  the  10th  Rule. 


The  Lambon  Cash  Railway  Co.  «.  Jobefb  [^ 

C.  Martin  et  al,    [No.  860.] 

Appeid  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  MaMachuaetta. 


1880. 


IfXSfO&AJIODIC  Oauh. 


Mr.  M.  B.  Philipp  for  appellaDt.  Meisrt.  T. 
L,  Liwrmore  and  Frederick  P.  FUh  for  ap- 
peDeefl. 

October  98, 1889.  Dismissed  per  stipulation, 
oo  motion  of  Mr.  M.  B.  Philipp,  of  counsel 
for  appellant 

SMITHS  United  Statss  ••  Edwavd  Saicusl^ 

etc.     [No.  886.] 

In  Error  to  the  Circnit  Court  of  the  United 
States  for  the  Baatem  District  of  Pennsylyania. 

Th€  AttcTney- General  for  plaintiff  in  error. 
Mr.  John  Sawud  for  defendant  in  error. 

March  17,  1890.  Dismissed,  on  motion  of 
Mr.  MicHor-Otmral  Tqft,  for  plaintiff  in  error. 

^'']  Dated  Go0Lzh  et  oL  %  0.  T.  A.  Hdtbiohb. 
[No.  418.] 

In  Error  to  the  Circuit  Court  of  the  United 
(States  for  the  Northern  District  of  Texas. 

Jf^MTS.  A.  8.  Lathrop  and  W.  HaUett  PhtUipe 
fet  plaintiffs  in  error.  Mr.  Fred.  W.  Hinriehe 
for  defendant  in  error. 

Ifovember  11,  1889.  Dismissed  with  costs, 
motion  of  Mr.  W.  HaUeU  PhiUipe,  of  coun- 
for  plaintiffs  in  error. 


I  fHii<.  Lbcht,  Jb.,  «.  D.  W.  McLakb  «f  eU. 
[No.  480.] 

In  Error  to  the  Supreme  Court  of  the  State 
Iowa. 

Mr,  P.  Henry  Smyth  for  plaintiff  in  error. 
¥.  W.  B.  Blahe  for  defendants  in  error. 
May  19,  1890.     Dismissed  with  costs  per 
^rtipulation,  on  motion  of  Mr.  Wm,  A.  McJSm- 
;  in  hehalf  of  counsel. 


1  *Thb  LounviLLB  A  Nashville   Railroad 

CoMPANT  V.  Jacob  P.  Medat.    [No.  462.] 

In  Error  to  the  Circuit  Court  of  the  United 

Cutes  for  the  Southern  District  of  New  York. 

Mr,  John  L,   Cadtoalader  for  plaintiff   in 

«rror.    Mr.  Wm,  P.  Chamben  for  defendant 

'in  error. 

January  IS,  1890.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  Jamee  Lowndu,  in  he- 
half  of  counseL 


A  Joseph  0.  Warbbn,  Sheriff,  etc.,  et  ail.  ^ 
A.  W.  Hebdebson.    [No.  650.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Care- 
Una. 

Mr.  B.  H.  Battle  for  appellants.  No  ap- 
pearance for  appellee. 

January  £9, 1890,  Dismissed  withjcosts,  on 
notion  of  counsel  for  appellants. 

^The  Stbam  Gauge  abd  Lantebn  Co.  •. 
'.'ttb  St.  Louib  Railway  Supplies  and 

llABUFAOTUBIBG  COMPANT.      [No.  672.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Mr.  Edtoin  8,  Jenney  for  appellant  Mr.  F. 
N.  Judeon  ioit  appellee. 

Noumber  19, 1889,  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  B.  M,  Marble,  in  behalf 
of  counsel. 


1]  Tbb  Towk  of  Elmwood  v.  Amos  W.  Dows. 
[No.  687.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Dlinoia. 

tte  u.  8. 


Menre,  Lyman  TrumbuU  and  B,  R  Hopkine 
for  plaintiff  in  error.  Mr.  T.  8.  McClelland 
for  defendant  in  error. 

January  7, 1890.  Dismissed  per  stipulation, 
on  motion  of  Mr.  Lyman  TruntbuU,  for  plaintiff 
in  error. 


The  Chicago,  Pobtagb  A  Supbbiob  Rail- |  6331 
WAT  CoMPABT  V.  Sabah  R.  Anglb,  Admin- 
istratrix, etc.    [No.  600J 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 
Mr.  8.  U.  PinnM  for  plaintiff  in  error. 
May  23,  1890.    Dismissed  with  costs,  on  mo- 
tion of  Mr.  A.  H.  Garland,  in  behalf  of  oounsel 
for  plaintiff  in  error. 

Thb  Penhstlyabia  Railboad  Compabt  9  [646] 

Mabt  a.  Mageb  ei  al,     [No.  761.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  PennsylTania. 

Mr.  Wayne  MaeVeigh  for  plaintiff  in  error. 
Mr.  M.  Hampton  Todd  for  defendants  in  error. 

December  23, 1889.  Dismissed  with  costs  per 
stipulation,  on  motion  of  Mr.  E,  D.  F.  Brady, 
in  behalf  ot  counsel. 


John  P.  Datie  et  al.  v.  John  A.  McCobmiok,  [634] 

Collector,  etc.    [No.  818.] 

In  Error  to  the  bupreme  Ooort  of  the  State 
of  Texas. 

Mr.  J,  M.  Burroughi  for  plaintiffs  in  error. 
Mr,  F.  Oharlee  Hums  for  defendant  in  error. 

May  19,  1890.  Dismissed  with  costs  ner 
stipulation,  on  motion  of  Mr.  William  A.  Me- 
Kenney,  in  behalf  of  counseL 

The  Iowa  Falls  ABD  Sioux  CiTT  Railboad  [639] 

Co.  •.  JoHB  Beck.    [No.  827.] 
The  Iowa  Falls  abd  Bioux  Citt  Railroad 

Co.  V.  Leyabt  Wentwobth^  ai.  [No.  828.] 
The  Iowa  Falls  abd  Sioux  Citt  Railboad 

Co.  V.  Elbabob  Nichols  et  al.  [No.  829.] 
The  Iowa  Falls  and  Sioux  Citt  railroad 

Co.  e.  Slocum  Nichols  et  al.    [No.  880.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Mr.  Wm.  L.  Jov  for  plaintiff  in  error.  No 
appearance  for  deiendants  in  error. 

March  24,  1890,  Dismissed  with  eost^  on 
motion  of  Mr,  leaae  8.  8trubU,  in  behalf  of 
counsel  for  plaintiffs  in  error. 

The  Mutual  Resebyb  Fubd  Life  Asbocia-  [644] 
TiON  V,  Mamie  Eeabt  et  al.    [No.  878.  J 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Meeere.  Alfred  Taylor,  Fred  8.  Patker  and 
W*  C.  Jones  for  plaintiff  in  error. 

AmU  21,  1890.  Dismissed  with  costs,  on 
motion  of  Mr.  8.  8.  Henkle,  in  behalf  of  coun- 
sel for  plaintiiOt  in  error. 

JoHB  W.  Douglass,  Administrator,  ete.,  v.  [635] 

JoHB  Blake  Eebdall»  Exr.,  etc.,  et  al. 

[No.  905.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Meeere.  J.  W.  Douglaee  and  A.  A.  Bimey  for  [  636] 
appellant.    Mr.  Job  Barnard  for  appellees. 

March  10,  1890.  Dismissed  per  stipulation, 
on  motion  of  Mr.  A.  Al  Bimey,  for  appellant 


BUPBEMB  COUBT  OF  TKB  UhTTED  STATIEA. 


Oct.  Tbbic, 


[634]  Thb  Delawarb  Diyibiok  Canal  Co.  v.  The 

cokmonwealth  of  pshnbtlyania.    [no. 

1092.] 

Id  Error  to  the  Supreme  Court  of  the  State 
of  PeDDBvlvania. 

Mr,  M.  B,  Olmsted  for  plaintiff  iu  error. 
Messri.  W,  8,  Kir kpatrick  and  John  F,  Bandar- 
$on  for  defendant  in  error. 

May  19, 1890,  Dismissed  with  costs,  on  mo- 
tion of  Mr.  M.  E.  Olmsted,  for  plaintiff  in  error. 

[649]  Daniel  Shordok  v.  DeWitt  0.  Rekd  et  al. 

[No.  1098.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  EdtMtrd  H.  Risley  for  appeUant  Mr. 
W.  O.  Howard  for  appellees. 

October  21,  1889,  Dismissed  with  ooeta,  on 
motion  of  counsel  for  appellees. 

1646]  The  Pennsylvania  Railroad  CoMPi^NT  •. 

Mart  Bowers.    [No.  1108.] 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Mr.  Geo,  Tucker  Biepham  for  plaintiff  in  er- 
ror.   No  appearance  for  defendant  in  error. 

February  S,  1890.  Dismissed  with  costs,  on 
motion  of  Mr,  John  Hampton  Bame$,  for  plain- 
tiff in  error. 


[640]  The  Lake  Shore  i^ND  Michigan  Southern 
Railway  Company  v.  The  Coicmonwealth 
OF  Pennsylvania.    [No.  1154.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  PennsvlvaDia. 

Mr.  M.  E.  Olmsted  for  plaiDtiff  in  error. 
Messrs,  W.  8,  Kirkpatrick  and  John  F.  Bander- 
son  for  defendant  in  error. 

May  19, 1890,  Dismissed  with  costs,  on  mo- 
tion of  Mr.  M,  E,Olmsied,  for  plaintiff  in  error. 

1 652]  The  United  States  e.  Frank  Iybs.    [No. 

1169.] 

Appeal  from  the  Court  of  Claims. 

The  Attomey-Oeneral  for  appellant.  Mr. 
Oeo,  A,  King  for  appellee. 

May  19,  1890.  Dismissed  per  stipulstion, 
on  motion  of  Mr,  Oeo.  A.  King,  for  appellee. 

1639]  Bben  N.  Horsford  st  al.  v.  J.  J.  Gudoer 

et  al.    [No.  1175J 

Appeal  from  the  Circuit  Court  of  the  Uoited 
States  for  the  Western  District  of  North  Caro- 
lina. 

Messrs.  Theo.  F.  D^eufAm  and  Andrew  Fieke 
for  appellants.    Mr,  H,  A.  Oudger  for  appellees. 

January  £7, 1890,  Decree  reversed  per  stip- 
ulation. 


[643]^njjA]c  Milne.  Exr.,  etc.,  f>.  Ann  Maria 

Deen.    [No.  1184.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Disirict  of  New  York. 

Mr.  E.  C.  Perkins  for  plaintiff  in  error.  Mr. 
Esek  Cowen  for  defeDdant  in  error. 

January  IS,  1890.  Judgment  affirmed  with 
costs  and  interest  by  a  divided  court. 

[630]  George  J.  Bippus,  Trustee,  e.  Tbhe  Farm- 
ers' Loan  and  Trust  Company.  [No. 
1811.] 

App^  from  the  Circuit  Court  of  the  United 
Btates  for  the  DiBtrict  of  Indiana. 
Me 


Mr.Jno.  L.  Cadwaladsr  for  appellant.  Messn. 
Herbert  B,  Turner  and  B,  H,  Briataw  for  ap- 
pellee. 

April  29, 1890,  Dismissed  per  stipulation, 
on  motion  of  Mr.  Oeorge  W.  mckersham,  for 
appellant 

£.  J.  LeBreton,  Administrator,  etc.,  et  al.  v.  [64 

Barbara  Jennings,    Administratrix,  etc 

[No.  1863.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

Mr.  W,  0.  Belcher  for  plaintiffs  in  error. 
Mr.  J,  C,  Bates  for  defendant  in  error. 

March  17, 1890.  Dismissed  for  the  want  of 
Jurisdiction. 

Robert  Frank  y.  Nathan  S.  White  st  aL\^^ 

[No.  1419.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  M.  Salomon  for  plaintiff  iu  error.  Mr, 
J.  A.  Baldwin  for  defendants  in  error. 

December  12,  1889.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  J.  M.  Flower,  in  be- 
half of  counsel. 


Joseph  Chxtrch  et  al.  v.  Helen  M.  Eblbet  [639 

et  al.     [No.  1458.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Motions  to  dismiss  or  affirm  submitted  Dec. 
16, 1889,  by  Mr.  H.  W.  Palmer  in  support  of 
motions,  and  by  Mr,  A.  Ricketts  in  opposition 
thereto. 

January  6,  1890.  Judgment  affirmed  with 
costs. 


Isaac   B.   Felts  v.  Jacob  W.  Hoysradt.  163*, 

[No.  1454.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Motion  to  dismiss  or  affirm  submitted  Dec 
16,  1889,  by  Mr,  W.  H,  Jcssup  in  support  of 
motion,  and  by  Mr.  A,  Ricketts  in  opposition 
thereto. 

January  6, 1890.    Dismissed  with  costs. 

Hiram  L.  Brown  et  al.   e.  The   LAN8raof632 
Wheel-Barrow  Company.    [No.  1468.  | 
Appeal  from  the  Circuit  Court  of  the  United. 

States  for  the  Eastern  District  of  Michigan. 
October  21,  1889,    Docketed  and  dismissed 

with  costs,  on  motion  of  Mr,  C.  J.  Hunt,  for 

appellee. 

IIenrt  Leo  Nelson  e.  William  Blandino  |64^ 

et  al.     [No.  1466J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

October  21,  1889,  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  Calderon  CarUsU, 
for  defendants  in  error. 


M.  M.  DoDDB  e.  John  Chaffs  «f  al.    [No.  [69! 

1478.1 
John  Chaffs  et  al.  e.  M.  M.  Dodds.    [Na  [69« 

1549.] 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Mr.  M,  L,  Bell  for  Dodds.     Messrs.  U.  M. 
Base  and  O.  B,  Ro»e  for  Chaffe  et  al. 

May  19, 1890.    Dismissed  per  ttipulatioo,  on 

ISH  U.  8. 
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motion  of  Mr.  Wm.  A*  McEmntif,  in  behalf  of 

OOQDBOL 


S7]  ROBBBT  8.  HaLB  ft.  GOTLIKB  SOHBUBB  if  (0. 

INo.  1498.] 

In  Error  to  the  Supreme  Conrt  of  the  Terri- 
tory of  Montana. 

odibeT  29, 1889.  Docketed  and  diamiaaed 
with  costa.  on  motion  of  Mr,  W.  K,  Mmidinhattf 
for  defendanta  in  error. 


S2]  RoBEBT  Tttbneb  et  al,  e.  AT.w»«n  A.  E.  Saw- 

TIB.    [No.  1499.1 

Appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  Diatrict  of  Ck>lorada 

Notember  1, 1889.  Docketed  and  diamiaaed 
With  costs,  on  motion  of  Mr.  FUlmore  BeaU^  for 
appellee. 

January  t7, 1890.  Order  of  November  1, 
1889,  set  aside  and  leave  granted  to  re-docket 
cauae  upon  payment  of  costa. 


29]CHABLBa  D.  Abmb  et  al.  e.  Petbr  L.  "Kxil- 

BEBLT.    [No.  1517.] 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Northern  District  of  Ohio. 

Ncwmber  26, 1889.  Docketed  and  diamiaaed 
with  costs,  on  motion  of  Mr.  Samuel  Oriffith, 
for  appellee. 

S^IWabben  L.  Hind8  e.  Mabt  Hnma.    rNo. 

1518.] 

Appeal  from  the  Supreme  Court  of  the  Dia- 
trict of  Columbia. 

November  26, 1889.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  M.  F.  Morris,  for 
appellee. 

(8]  DaYID  J.    HBN1VB88T  t.    GbOROB   Y.    BaOON 

et  al.    [No.  1523.1 

Appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

December  9, 1889.  Docketed  and  diamissed 
with  costs,  on  motion  of  Mr,  0.  K.  Davis,  for 
appelleea. 

January  IS,  1890.  On  motion  of  Mr.  M. 
F.  Morris,  for  appellant,  order  of  Dec.  9, 1889, 
set  aside  and  leave  granted  to  re-docket  the  caae 
on  paymeDt  of  costs,  and  upon  the  further 
condition  that  the  case  be  submitted  on  printed 
brie£B  on  or  before  the  first  day  of  the  next 
term. 


SSJQuiNOT  A.  YiNAL,  aa  Adminiatrator,  etc,  e. 
The  COBTHrRNTAL  Cohbtbugtion  abd  Ix- 
PBOVEMEirr  COMPAHT.     [No.  1528.] 
In  Error  to  the  Circuit  Court  of  the  United 

Statea  for  the  Northern  Diatrict  of  New  York. 
December  23, 1889.    Docketed  and  dismissed 

with  costs,  on  motion  of  Mr.  William  A.  Mo- 

Kenney,  for  defendant  in  error. 


S9]  AvDBxw  Albbight  v.  The  Ambbioav  Bell 
Tblefhohb  Compaht.    [Na  1584.] 
Appeal  from  the  Circuit  Court  of  the  United 
Statea  for  the  District  of  New  Jersey. 
January  6, 1890.    Docketed  and  diamiaaed 

ite  U.& 


withooata,  on  motion  of  ifi*.  Bmwy  Q.AMsaUr, 
for  appellee. 

Tbb  Mobelb  avd  Ohio  Bailboad  Oompavt  [ 

et  al.  V.  Thb  Statb  of  TnniBanB  et  ok 

r^o.  1555.] 

Appeal  from  the  Circuit  Court  of  the  United 
Statea  for  the  Weatem  District  of  Tennessee. 

February  S,  1890.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  8.  A.  Champion, 
for  appellees. 

The  Nobth  PEHiraTLTAiriA  Railboad  Com-  f* 

PAHT  9.  The  ComCONWEALTH  OF  PEBBBTIi- 
TAMTA.      [No.  1556.] 

In  Error  to  the  Supreme  Conrt  of  the  State 
of  Pennsylvania. 

Mr.  Qeorge  R  Kaereher  for  plaintilf  in  error. 

May  1, 1890.  Dismissed  with  costs,  on  mo- 
tion of  Mr.  Wm.  B.  Lamberton^  for  pUuntiff  in 
error. 


F.  0.  Howsa  e.  Levi  M.  Eellooo  et  oL  I 

[No.  1557.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  California. 

Mr.  Thomas  MiteheU  for  plaintitf  in  error. 
Mr.  H.  A.  Barclay  for  defendanta  in  error. 

April  21,  1890.  Dismissed  for  the  want  of 
Jurisdiction. 

Louis  Tbaoeb  et  ux.  9.  Jomr  F.  JENKora.  [< 

[No.  1571.] 

In  Error  to  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  Mississippi 

Messrs.  Chas.  J.  Boatner,  D.  B.  Fox  and 
Van  H.  Manning  for  plaintiffs  in  error.  Mr. 
W.  HaUett  PhiUips  for  defendant  in  error. 

April  28, 1890.  Dismissed  for  the  want  of 
Jurisdiction. 

The  Uhitbd  SikiTEa  v.  Riohabd  8.  TurniLii. |€ 

[No.  1578.] 

In  Error  to  the  District  Court  of  the  United 
Statea  for  the  Northern  Diatrict  of  Dlhioia. 

The  Aitomey-Oeneral  for  plaintiff  in  error. 

April  21, 1890.  Dismissed,  on  motion  of  Mr. 
AttSmey-Qsneral  Miller,  for  plaintiff  in  error. 


The  Lehigh  Yallet  Railboad  Compaht  «.  [C 

The   CoMMONWEAIAH  of   PEBESYLVAinA. 

[No.  1574.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

Mr.  Jr.  B.  Olmsted  for  plaintiff  in  error. 
Messrs.  W.  8.  Kirkpatriek  and  John  F.  San- 
derson  for  defendant  in  error. 

May  19, 1890.  Diamiaaed  with  coati^  on  mo- 
tion of  Mr.  M.B.  Olmsted,tat  plaintiff  in  error. 


The  Delawabe,  Laokawahba  ahd  West-  fi 
EBK  Railboad  Compant  v.  The  Cohmon- 

WEALTH  OF  PeHI^BTLTABIA.      [No.  1576.] 

In  Error  to  the  Supreme  Court  of  the  Statf 
of  Pennsylvania. 

Mr.  M.  B.  Olmsted  tot  plaintiff  in  error. 
Messrs,  W.  8.  Kirkpatriek  and  John  F.  8an- 
derson  for  defendant  in  error. 


Sdfbxmb  Ooubt  of  thb  Uhitbd  Btathl 


Oor.  Tmbk. 


Mav  19,  2990,    Dismissed  with  costs,  on  mo- 
tloQof  Mr.  M.  B.  OltMted,  for  plaiDtifl  in  error. 

1 636]  Wic  H.  ENSiGir  H  al.  v.  Millb  W.  Babsb 
r^*^      €<af.    raro.  1508.) 

[636]'^if,  n.  EH81G1I  etal.9.  Jomi  L.  MoEimrET 
et  al.    [No.  1594.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  New  York. 

Mr.  B,  2>.  Narthrup  for  plaintiffs  in  error. 
Mr.  M.  F.  BUiaU  for  defendants  in  error. 
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Map  29,  2890.  Dismissed  per  stipulation,  on 
motion  of  Mr.  IFhk  A.  MeKenn^,  in  behalf  of 
counsel. 


B.  F.  Haxmohd  el  al.  9.  Jambs  Ck>HHOLT  [63' 

aal.    [No.  1621.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

Moff  6,  2890.  Docketed  and  dismissed  with 
costs,  on  motion  of  Mr.  Fredmie  J>.  MeKtnn^, 
for  defendantt  in  anor. 

IMU.S. 


DISMISSED  IN  VACATION 


TUBBUAMT  TO 


RULE  28 

THB  nVAXi  ADJOUlUnffmT  A* 


OOTOBEE  TERM,  1888, 

AXD  THB  oomauroBiffsaT  or 

OCTOBER  TERM,  1889. 


^1  Thb  Bbadlvt  ahd  Hubbabd  Kakufaotub- 
INO  Compaut  v.  Thb  Chablbs  Pabxbb 

COMPABT.      [No.   108.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Distirict  of  Connecticut. 

Mr.  Oharla  B.  MiteheU  for  appellant  Mr. 
O.  B.  IngermM  for  appellee. 

October  $,  1889. 

i]  Stillmab  W.  Whbblock  ei  al,  •.  Miltob 
W.  Shibk,  Executor,  etc    [No.  208.1 
Appeal  from  the  Circuit  Court  of  the  united 

States  for  the  Northern  District  of  Illiooie. 
Mr.  OharUi  M.  Otbom  for  appellants.    Mr, 

John  8,  MiUer  for  appellee. 
Jid^  29, 1889. 

7]  Thb  Pionbbb  Pbbss  Compaht  e.   Lzllim 

MiTCHBLL.     nN'o.  885]. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

MeMTi  Wm.  D.  Cornish  and  Gordon  B.  OdU 
for  plaintiff  in  error.  Jf«Mrt.  W.  T.  TwmbvU 
and  Chariei  0.  Flandrau  for  defendant  in 
error. 

Jvly  29, 1889. 


^^1 L.  D.  Bbowh  et  al.  9.  G.  B.  MoCobhbll. 

2^0.  864.] 
ppeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Washington. 

186  U.  S. 


Mr.  Leander  BolmmfoT  upoeHtntM.    Jfawna 
W.  W.  Upton  and  A.  JL  Oaiiand  for  appellee. 
August  26, 1889. 

GbBHABD     WB88BL8      «.     THB      StBAMBHIP  [6S8] 

•'Alehb,"  Her  Engines,  etc,  T^  Atlas 
Stbamship  Co.,  Ckumant    [Nc  618J 
Appeal  from  the  Circuit  Court  of  the  United 

Stated' for  the  Eastern  District  of  New  York. 
Me99r$.  Jama  K.  ffUl,  Henry  T.  Wing  and  1 654] 

Earrington  Putnam  for  appellant   Mr.  Bventt 

P.  Wheeler  ioT  apT^Wee. 
October  9, 1889. 

Chablbs  H.   Mor88  e.   FBABon  L.  Mab-  |  644] 

0HE8TEB  et  al.    [Na  748J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

Mr.  Charles  H.  Swan  for  appellant  Mr,  Bd- 
totn  H.  Brown  for  appeUees. 

June  8, 1889. 


Thb  Sottth  abd  Nobth   Alabaita   Bail-1660] 
BOAD  Company  v.   Thb  Plabtebs  abd 
Mbbohabts*  Mutual    Ibsubabcb    Com- 
PABT  OF  Mobilb,    Alabaica.    [No.  751.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Alabama. 
Mr.  Thomas  O.  Jones  for  plaintiff  in  error. 

Mr.  Oaglord  B,  Clark  for  defendant  in  error. 
Julg  18, 1889. 
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KKFKBBIICIS  'tAMLM. 


THE   DEOISIOKS 


or  THB 


Supreme  Court  of  the  United  States, 


AT 


OCTOBEB  TERM,  1890. 


Asthentloated  oopj  of  opinion  record  ftrlctlj  followed,  exoept  as  to  suidi  referenoe  words  and 

flinives  as  are  inoloaed  in  braokets.] 


parU: 

^  the  Matter  of  WILBUR  HUNTINGTON, 

Feiitianer. 

(See  S.  0.  Beporter*8  ed.  63,  tL) 
Bdbeoi  eorpiu,  when  M$  court  wiU  deny. 

L  This  court  will  notisBae  a  writ  of  habeas  corpus, 
even  if  it  has  the  power,  in  cases  where  it  maj  as 
well  be  done  in  the  proper  droult  court,  if  there 
are  no  special  circumstances  in  the  case  making 
direct  action  or  intervention  by  this  oourt  neces- 
sary or  expedient. 

1  Xv  parte  Jrfrfan,  119  U.  S.  064  (80:  (09),  followed. 

Motion  far  leave  to  fiU  euJmiUed  Oct.  £7, 1890. 
Bedded  Not,  3, 1890. 

ON  MOTION  for  leave  to  file  a  petition  for 
a  writ  of  habeas  corpus.     Denied, 

The  petitioner  is  in  t|ie  custody  of  the  mar- 
shal of  the  United  States  for  the  Soulhem 
District  of  New  York,  imprisoned  in  such  cus- 
tody, for  declining  to  answer  certain  interrog- 
atofies  addressed  to  him  as  a  witness  in  a  case 
Id  the  Circuit  Court  of  the  United  States  in 
and  for  the  District  of  Colorado,  in  which 
George  M.  Daniel  was  plaintiff,  and  David  R. 
C.  Brown  et  ai,  were  defendants,  on  behalf  of 
Uie  plaintiff,  under  an  order  of  that  court  made 
January  80,  1890,  directing  the  issuing  a  com- 
mission or  dedimtu  potestatum  to  take  his  dep- 
osition. On  May  15,  1890,  in  pursuance  of 
laid  order,  a  commission  was  sued  out  of  and 
under  the  seal  of  said  oourt,  directed  to  Charles 
Nettleton,  commissioner  in  the  City  of  New 
York,  with  interrogatories  and  cross- interrog- 
atories annexed,  to  take  the  deposition  of  the 
petitioner.  Huntington,  the  petitioner,  ap- 
peared before  said  commissioner  in  the  City  of 
New  York,  and,  after  being  sworn,  answered 
some  of  the  interrogatories,  and  refused,  under 
tbe  advice  of  counsel,  to  answer  ethers. 

Petitioner,  upon  his  being  inlormed  of  the 
plaintiff's  intending  to  examine  him  as  a  wit- 
ness orallv,  had  previously  caused  application 
to  be  made  to  the  court  to  limit  his  examina- 
tion to  interrogatories  and  cross-interrogatories. 

It7  U.  S. 


As  the  result  of  this  application  the  examina- 
tion was  ordered  to  be  upon  certain  interroga- 
tories and  cross-interrogatories;  upon  which, 
petitioner  made  motion  to  resettle  the  same 
and  submitted  his  objections,  demurrers  and 
exceptions  thereto;  some  of  which  beinff  sus- 
tained and  others  overruled,  he  prayed  and 
was  allowed  an  appeal  to  the  supreme  court 
from  so  much  of  the  order  aa  OTemded  any  of 
his  demurrers  and  exceptions,  and  the  com- 
missioner in  the  City  of  New  York  proceeded 
to  execute  the  said  commission  by  examining 
petitioner  upon  the  interrogatories  and  cross- 
interrogatones  allowed;  petitioner,  not  further 
insisting  upon  his  demurrers  and  exceptions, 
except  as  hereinafter  stated,  duly  answered  all 
the  interrogatories,  except  so  much  of  those 
numbered  17,  20  and  24  as  required  him  to  dis- 
close the  source  from  which  ne  obtained  cer- 
tain moneys.  The  refusal  to  answer  was  on 
the  ground  that  the  inquiry  proposed  to  inves- 
tigate petitioner's  private  business  affairs  and 
confidences,  and  was  not  pertinent  to  the  issues 
in  this  litigation,  and  was  without  any  just  or 
adequate  ground,  and  without  any  allegation 
in  tiie  bill  of  complaint  setting  forth  any 
ground  for  allowing  the  interrogatory,  where- 
by the  court  had  not  jurisdiction  to  allow  the 
inquiry  or  enforce  its  answer  against  petition- 
er's exception  and  demurrer,  and  because  the 
answer  would  not  be  competent  evidence  on 
the  hearing  for  want  of  appropriate  allegations 
in  the  bill  of  complaint:  and  because  petitioner 
had  appealed  to  the  Supreme  Court  of  the 
United  States  from  the  order  of  said  circuit 
court  allowing  the  interrogatories  and  overrul- 
ing the  exceptions  and  demurrer  thereto,  which 
appeal  was  still  pending  and  undisposed  of, 
and  would  be  defeated  by  petitioner  answering 
the  interrogatories. 

The  commissioner  reported  said  refusal  to 
answer  to  the  said  circuit  court,  and  thereupon 
tbe  said  court,  on  the  16th  of  September,  l&K), 
made  an  order  that  petitioner  appear  before 
the  said  commissioner  at  his  office  in  New 
York  City,  within  thirty  days  from  said  last* 
mentionea  date,  and  answer  the  said  interroga- 
tories, and,  failing  in  that,  the  said  petitioner 
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should  be  deemed  and  coDsidered  as  in  con- 
tempt of  said  court,  and  should  stand  com- 
mitted to  the  ciistody  of  the  marshal  of  the 
United  States  for  the  Southern  District  of  New 
York,  until  he  should  answer  the  said  inter- 
rogatories as  aforesaid,  or  until  discharged  by 
due  course  of  law. 

Petitioner,  in  pursuance  of  said  last- men- 
tioned order,  appeared  before  said  commis- 
sioner at  the  said  commissioner's  office,  in  the 
City  of  New  York,  on  the  16th  day  of  October, 
18fiK),  and  then  and  there  the  same  interroga- 
tories were  again  put  to  him,  and  he  declined 
to  answer  precisely  as  before  and  upon  the 
same  grounds;  and  thereupon,  in  pursuance  of 
said  order,  the  said  marshal  of  the  United 
States  for  the  Southern  District  of  New  York 
took  petitioner  into  his  custody,  as  in  contempt 
as  adjudged  as  aforesaid,  and  continues  to  hold 
petitioner  imprisoned  in  such  custody  for  the 
sdd  alleged  contempt,  petitioner  still  declin- 
ing, by  advice  of  counsel  and  for  said  reasons, 
to  answer  said  interrogatories. 

Petitiouer  prays  that  a  writ  of  habeas  corpus, 
to  be  directed  to  the  said  United  States  mar- 
shal of  the  Southern  District  of  New  York, 
may  issue,  so  that  petitioner  may  be  forthwith 
brought  before  this  court  to  submit  and  receive 
what  the  law  may  require,  and  that  a  writ  of 
certiorari  issue  to  the  said  circuit  court,  requir- 
ing said  circuit  court  to  certify  and  return  to 
thto  court  the  said  records,  and  all  papers,  pe- 
titions, documents  and  proceedings  under  the 
control  of  said  circuit  court  concerning  said 
detention  and  imprisonment. 

Mr.  Backus  w,  Hiintiiii^on»  for  peti- 
tioner: 

Where  the  impertinence  relates  to  or  affects 
the  witness  himself,  he  has  the  right  to  demur. 

8  Greenl.  Ev.  (14th  ed.)  §  838. 

Where  the  rights  of  the  witness  are  involved, 
the  question  is  one  of  strict  legal  right,  and  no 
question  of  discretion  is  presented. 

Had)ier  v.  Bemharth,  115  N.  Y.  462, 463. 

A  witness  cannot  be  committed  for  contempt 
for  declining  to  answer,  if  the  question  be  ir- 
relevant 

Be  OdeU,  6  Dem.  844;  1  Barb.  Ch.  Pr.  (2d 
ed.)  612,  note,  dting  People  ▼.  Dyekman,  24 
How.  Pr.  228;  Rapalje,  Contempt.  §  65. 

An  answer  disputing  a  contract  cannot  be 
supported  by  proof  of  its  performance,  and 
matters  not  pleaded  cannot  be  proved. 

Ward  V.  Duke  of  Buckingham,  8  Bro.  P.  C. 
681;  WilUame  v.  LUuteUyn,  2  Younge  &  J.  68; 
Birce  v.  BleteMeu,  6  Madf.  17;  Blake  v.  Mamell, 
2  Ball  &  B.  47;  Bennett  v.  Male,  Wightw.  824; 
Oordon  v.  Oordan,  8  Swanst  472;  Walpole  v. 
Offord,  8  Yes.  Jr.  402;  HaU  v.  MaUby,  6  Price, 
259;  Gresley,  Bq.  Ev.  281,  232. 

The  plaintiff  will  not  be  permitted  to  offer 
or  require  evidence  of  any  material  fact  not 
distinctly  stated  in  the  complaint. 

Story,  Eq.  PI.  g§  28,  257;  Orocket  t.  Lee,  20 
U.  S.  7  Wheat  622  (5:  518);  JaekeonY.  AefiUm, 
86  U.  8. 11  Pet  249  (9: 706);  Bpngg  v.  Albin,  6  J. 
J.  Marsh.  158;  Brietol  v.  Benuelaer  A  8.  B,  Co, 
9  Barb.  158;  BaOeu  v.  Ryder,  10  N.  Y.  863;  Al- 
len V.  Mercantile  Mut.  In$.  Co,  46  Barb.  642; 
Ourrie  v.  Cowlee,  6  Bosw.  452;  1  Barb.  Ch.  Pr. 
(2d  ed.)  88,  note  x,  40;  Oordon  v.  Gordon,  8 
Swanst.  472;  HoUowayy,  Millard,  1  Mad.  414; 
Jonau  V.  Ferrand,  8  Kob.  (La.)  866;  1  GreenL 
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Ev.  (14th  ed.)  (^  448;  Storm  ▼.  United  StaUe.  04 
U.  a  76  (24:  42). 

Per  Curiam : 

Petitioner  alleges  that  be  Is  detained  by  Vbm  [6^ 
United  States  marshal  for  the  Southern  Dis- 
trict of  New  York,  by  virtue  of  an  order  puiw 
porting  to  be  an  order  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado. 
The  motion  for  leave  to  JUe  a  petition  for  the 
writ  of  habeas  corpus  is  denied,  upon  the  au- 
thority of  me  parte  Mirzan,  119  U.  8.  584  [80: 
513],  and  cases  cited. 


D.  HERBERT  HOSTETTER,  Admr..      l^^ 

AppL, 

9, 

WILLIAM  Q.  PARK  bt  al.,  Execators  of 
R.  C.  Gray,  Deceased,  bt  JlU 

(See  8.  C  Reporter's  ed.  80-4U 

Deviation,  what  is — usage  of  trade— biU  cf  lad- 
ing — usage,  when  partqf  the  contract — danger 
cf  navigation. 

1.  A  deviation  Is  a  voluntary  departure,  without 
necessity  or  reasonable  cause,  from  the  reinilar 
and  usual  course  of  a  voyage,  in  reference  to  th« 
terms  of  a  policy  of  marine  insurance. 

2.  But  it  Is  no  deviation,  in  respect  to  such  a  voy- 
age,  to  touob  and  stay  at  a  port  out  of  its  oouraei, 
if  such  departure  is  within  the  usage  of  the  trader 

t.  The  same  doctrine  is  applicable  in  the  case  of  a 
bill  of  lading,  even  though  the  usage  be  not 
known  to  the  partioalar  aliipper,  if  it  be  estab* 
lished  as  a  general  usage. 

4.  Parties  who  contract  on  a  subject  matter  ooii-> 
oeming  which  known  usages  prevail,  incorporate 
such  usages  by  implication  into  their  agreementa. 
If  nothing  Is  said  to  the  contrary. 

5.  When  the  contract  in  the  bUl  of  lading,  that  tbm 
goods  are  to  be  delivered  at  New  Orleans  without 
delay.  Is  qualified  by  the  exception  of  the  dangen 
of  navigation  and  unavoidable  accidents,  if  tlia 
navigation  was  in  its  course  according  to  the  oa- 
age  of  the  trade,  and  the  goods  are  lost  by  th« 
vessel  striking  an  unseen  obstruction  and  slnldog;, 
the  loss  occurred  through  a  danger  of  navigation. 

[No.  8.] 
Argued  and  Submitted  Oct.  SI,  1890.    Decided 

Nov.  S,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Coort 
of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania,  dismissing  a  libel  in  ad- 
miralty in  personam,  against  the  owners  of  a 
steam-tug  and  barge,  for  dama^  for  the  loss 
of  goods  shipped  by  libelants  from  Pittsburg 
to  New  Orleans.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  H*  Clarke,  for  appellant: 

Deviation  must  be  a  necessity,  otherwise  tlM 
carrier  is  responsible. 

ITie  Delaware,  81 U.  8. 14  Wall  579(20:  779h 
Park,  Mar.  Ins.  294;  PhcmixF.  Ins.  Oa.  ▼.  Ooek- 
ran,  51  Pa.  154. 

An  unnecessary  deviation  will  discharge  th% 
insurance. 

Coles  V.  Marine  Ins.  Co.  8  Wash.  0.  0. 158; 
Davis  ▼.  Garrett  6  Bing.  716. 

187  U.  8. 
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The  sbortness  of  the  Ume  or  distance  of  the 
deviation  is  immaterial. 

Maryland  In$.  Co.  ▼•  LiBffy  11  U.  8.  7 
Cranch,  80  (8:  259). 

The  law  applicable  to  deviation  applies 
eoaally  to  and  is  in  full  force  on  all  river  and 
lake  navigation. 

JoUy  V.  Ohio  Int.  Co,  Wright  (Ohio)  589. 

It' matters  not  how  short  may  be  the  devia- 
tion, nor  how  harmless. 

Fernandez  v.  Oreat  Weetem  *Ins,  Co.  48  N. 
T.  571;  Brown  v.  Tayleur,  4  Ad.  &  El.  241. 

A  ship  must  visit  ports  in  the  geographical 
order  of  their  distance  from  the  port  of  depart- 
ure. 

Claeon  v.  Simmondi,  6  T.  R.  588.  note;  Deb- 
loi$  V.  Ocean  Ine.  Co.  16  Pick.  808;  Kane  v. 
Columbian  Ins.  Co,  2  Johns.  264;  Johneon  ▼. 
New  York  Cent,  R.  Co.  88  N.  Y.  610;  Tfie  Bee- 
side,  2  8umn.  567;  Hone  v.  Mutual  8,  Ins,  Co. 
1  Sondf.  187. 

*  What  is  necessary  to  constitute  a  custom 
binding  upon  a  shipper?  Going  out  of  the  di- 
rect course  for  freight,  sometimes  followed  and 
at  others  not,  does  not  establish  a  usage  which 
is  binding. 

Mareden  v.  Reid,  8  East,  577. 

When  parties  in  the  same  trade  or  business 
differ  as  to  the  existence  of  a  custom  it  cannot 
berenu^ed. 

Cmingt  v.  Hope,  8  Wash.  0.  0.  149. 

It  must  be  known  by  those  it  will  affect 

Adame  v.  Otterbaek,  56  U.  8.  15  How.  589 
(14:  805). 

It  should  receive  the  tacit  acquiescence  of  all 
classes  engaged  in  the  trade  which  it  is  sought 
to  affect  and  control. 

Dixon  V.  Dunham,  14  HI.  824;  Browne,  Us- 
ages and  Customs,  16. 

It  must  be  uniformly  pursued,  uniform  and 
fixed. 

Martin  v.  Ddaware  Ins,  Co.  2  Wash.  0.  C. 
255;  Wayne  ▼.  Steamboat  General  Pike,  16 
Ohio,  425. 

An  unreasonable  custom  is  not  sustained. 

Coleman  v.  Chadwick,  80  Pa.  81;  Wallace  v. 
Morgan,  28  Ind.  899;  Daun  v.  City  cf  London 
Breioery  Cb.  L.  R  8  Eq.  155;  Walsh  v.  Frank, 
19  Ark.  270;  StroTig  v.  Grand  Trunk  R.  Co,  15 
Mich.  206;  Steamboat  Albatross  v.  Wayne,  16 
Ohio,  518;  Barrett  v.  Williamson,  4  lUsLean, 
589;  Wilson  v.  Bauman,  80  111.  498. 

Messrs.  James  H.  Reed  and  Philander  (7. 
Knox,  for  appellees: 

The  cognizance  of  this  court  in  admiralty 
appeals  is  confined  to  the  questions  of  law  aris- 
ing on  the  record,  and  to  such  rulings  excepted 
to  at  the  time  as  may  be  presented  by  a  bill  of 
exceptions  prepared  as  in  actions  at  law. 

The  Abbottford,  98  U.  8.  440  (25:  168);  Ths 
Benefactor,  102  U.  8.  214  (26:  IST);  I^ie  Fran- 
eU  Trri«;Ar.  105  U.  8. 887(26:  1101);  The  Annie 
TAndsUy,  104  U.  8.  187  (26:  717);  Merchants 
Mut,  Ins.  Co.  V.  Allen,  121  U.  8.  71  (80:  859). 

The  failure  to  find  the  law  as  requested  by 
q>pel]ant  is  not  error  where  based  upon  the 
facts  proposed  by  him  which  the  court  refused 
to  adopt 

Ths  Annie  Lindtley,  104  U.  8.  188  (26:  718). 

Deviation  is  a  voluntary  departure  without 
necessity  or  reasonable  cause  from  the  regular 
and  usual  course  of  the  voyage. 

Coffin  V.  Newburyport  M.  Ins.  Co.  9  Mass.  486. 
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Usage  is  the  predominating  tept  as  to  devia- 
tion. > 

Phillips,  Ins.  §§  980,  981. 

A  vessel  may  stop  at  usual  places  for  landing 
and  taking  in  passengers  and  goods,  and  for 
other  purposes,  especiaUy  in  river  or  coasting 
passages. 

Phillips,  Ins.  §  980;  Lowry  v.  RftsseU,  8  Pick. 
860;  Child  v.  Bun  Mut.  Ins.  Co.  8  8andf.  26. 

Usage  will  justify  deflections  and  delay. 

Phillips,  Ins.  §  1008;  Lockett  v.  Merchants 
Ins.  Co,  10  Rob.  (La.)  889. 

The  nature  and  object  of  a  vo^ge  may  Jus- 
tify intermediate  voyages  and  sailing  forwards 
and  backwards. 

Phillips,  Ins.  $  1018;  Ashley  ▼.  Pratt.  IS 
Mees.  &  W.  471;  LowryY.  Russell, BTick.  SCO; 
Thatcher  ▼.  MeCuUoh,  Olcott,  871;  Ougier  v. 
Jennings,  1  Camp.  505;  Bentaloe  v.  Pratt, 
WaU.  G.  C.  58;  Oliver  v.  Maryland  Ins.  Co.  11 
U.  8.  7  Cranch,  490  (8:  415);  Bulkley  ▼.  Pro- 
tection Ins.  Co.  2  Paine,  C.  0.  82;  McMasters 
V.  Pennsylvania  R.  Co.  69  Pa.  877;  Kingston 
V.  Knibbs,  1  Camp.  508;  Moxon  v.  Atkins,  8 
Camp.  200;  Pittsburgh  Ins,  Co.  v.  Draw  (Pa.) 
2  W.  N.  C.  194;  Salvador  v.  Hopkins,  8  Burr. 
1707;  VaUance  v.  Dewar,  1  Camp.  50S. 

Mr.    Justice   Blatehford   delivered   the  [31] 

opinion  of  the  court : 

This  is  a  libel  in  admiralty,  in  personam, 
brought  in  the  District  Court  of  the  United 
8tate8  for  the  Western  District  of  Pennsyl- 
vania,  by  David  Hostetter  and  Cteorge  tV. 
8mith,  copartners  as  Hostetter  &  Smith, 
against  R.  C.  Gray  and  the  executors  of  M. 
W.  Beltzboover,  deceased,  as  owners  of  the 
steam -tug  Iron  Moimtain  and  the  barge  Iron* 
sides  No.  8,  to  recover  $10,182.76,  with  in- 
terest, for  damages  sustained  by  the  libel* 
ants,  by  the  loss  of  simdry  boxes  of  bitters 
and  other  merchandise  shipped  bv  the  libel- 
ants at  Pittsburg  on  board  the  barge  Iron- 
sides No.  8,  towed  by  the  steam-tug  Iron 
Mountain,  to  be  transported  from  Pittsburg 
to  New  Orleans.  The  libel  was  filed  MarcH 
4,  1880.  The  bill  of  lading  for  the  shipment 
was  made  December  5,  1874,  and  the  loss  oc- 
curred December  18,  1874.  The  bill  of  lad- 
ing stated  that  the  articles  shipped  were 
''in  good  order  and  condition,"  and  were  ''to 
be  delivered  without  delav,  in  like  good 
order,  at  the  Port  of  New  Orleans,  La.  (the 
dangers  of  navigation,  fire  and  unavoidable 
accidents  excepted)." 

The  libel  alleged  that  Gray  and  Beltz- 
hoover  were  the  owners  of  the  tug  and  the 
barge  at  the  time  of  the  shipment  and  the 
loss ;  that  the  ^oods  were  shipped  on  board 
of  the  baree ;  tloat  the  tug,  havinff  the  barse 
and  other  Darges  in  tow,  proceeded  down  the 
Ohio  River  and  arrived  safely  at  Mt.  Vernon, 
Indiana,  on  December  17,  1874,  and  there 
took  on  board  of  the  barge  additional  cargo ; 
that  tJie  tug,  instead  of  proceeding  down  the 
river  and  towards  New  Orleans  without  de*  .^ 
lay  and  in  accordance  with  the  bill  of  lad-  l^ 
ing,  dropped  or  left  all  of  the  barges  except 
the  Ironsides  No.  8,  and  wrongfully  and 
without  notice  to  the  libelants  deviated 
from  and  abandoned  the  voyage  to  New  Or- 
leans, by  steaming  up  the  Ohio  River  several 
miles  to  the  Town  of  New  York  Landing,  in 
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Henderson  County,  Kentucky,  and  there  took 
on  boud  of  the  barjge  additional  cargo;  that, 
on  December  18,  lv74,  the  voyage  down  the 
river  was  asain  undertaken,  oy  attempting 
to  pass  for  uie  third  time  over  the  distance 
between  New  York  Landing  and  Mt.  Vernon ; 
that,  shortly  after  leaving  that  landing,  or 
in  rounding  out  therefrom,  or  at  a  point  about 
half  a  mile  or  a  mile  below,  and  before  again 
reaching  Mt.  Vernon,  the  barge,  being  in  tow 
of  the  tug  and  having  on  board  the  goods  of 
the  libelants,  struck  some  unseen  obstruction 
and  sank  in  deep  water,  causing  the  loss  and 
damage  in  question ;  and  that  such  deviation 
and  temporary  abandonment  of  the  voyage 
were  contrary  to  the  contract  entered  into  by 
tibe  bill  of  lading,  and  against  the  law  gov- 
erning common  carriers. 

The  answer  of  the  respondents  averred  that 
the  goods  were  shipped  by  the  libelants 
with  the  understanding  and  "knowledge  that 
the  respondents  had  the  right  to  complete 
the  cargo  of  the  barge  at  any  place  between 
Pittsburg  and  New  Orleans  where  they  might 
be  able  to  secure  the  same,  and  to  receive  and 
discharge  cargo  upon  and  from  the  barge  in 
accordance  with  the  usage  and  custom  of 
trade  and  navigation  on  the  Ohio  and  Mis- 
sissippi Rivers.  It  denied  that  the  steam-tug 
and  the  barges  in  tow  of  her  abandoned  their 
voyage  and  refused  to  proceed  thereon  with- 
out oelay,  and  averred  that  with  all  possible 
dispatch  they  took  on  said  additional  cargo 
at  Mt.  Vernon  and  at  New  York  Landing,  to 
which  latter  place,  on  the  Ohio  River,  in  the 
immediate  vicinity  of  Mt.  Vernon,  the  steam- 
tug  towed  the  barge  Ironsides  No.  8  from 
Mt.  Vernon,  according  to  the  usage  and  cus- 
tom of  navigation  upon  that  river,  and  were 
only  prevented  from  proceeding  with  the 
goods  of  the  libelants  towards  New  Orleans 
by  reason  of  one  of  the  dangers  of  naviga- 
tion, which  occasioned  the  loss  of  the  goods 
and  of  the  barge  and  its  contents;  that  it 
was  at  the  time  stated,  and  always  since  the 
transportation  of  goods  bv  means  of  barges 
towea  by  steam  vessels  nnt  began  on  the 
Ohio  and  Mississippi  Riven  and  their  trib- 
utaries bad  been,  the  uniform,  continued, 
general,  and  well  and  publicly  known  usage 
and  custom  of  such  vessels  and  barges  to 
load  partially  at  the  port  of  departure,  if 
that  was  necessary  either  by  reason  of  the 
stage  of  water  or  lack  of  cargo,  and  to  take 
on  additional  cargo  at  any  place  where  the 
same  might  be  had  between  the  ports  of  de- 
parture and  destination ;  that,  on  the  voyage 
in  question,  the  barge  left  Pittsburg  partially 
laden,  and  arrived  at  Mt.  Vernon  without 
having  secured  a  full  cargo ;  that,  in  secur- 
ing additional  cargo  along  the  riven  navi- 
gated en  route  to  tiae  port  of  destination,  it 
was  at  the  time,  and  nad  been  since  barge 
navigation  of  those  riven  began,  the  constant, 
general,  well-known  and  uniform  custom 
and  usage  for  the  ownen  or  agents  of  the 
vessels  and  barges  to  land  their  fleets  at  the 
larger,  safer  and  more  convenient  landings 
along  those  riven,  and  there  meet  and  con- 
tract with  shippers  for  the  transportation  of 
their  goods,  and  then  detach  from  the  fleet 
the  baree  or  barges  designated  to  receive  such 
csr/^o,  1/  the  cargo  was  not  there,  and  send 
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the  barge  or  barges  so  designated  to  the  plaos 
where  the  cargo  might  to  stored,  whether 
up,  down  or  across  the  river,  within  such 
reasonable  distance  as  might  be  reached  with- 
out great  or  unreasonable  delay  or  expense : 
that  Mt.  Vernon  is  a  point  where  shippeit 
within  a  radius  of  fifteen  or  twenty  miles 
therefrom  meet  carrien  upon  the  Ohio  River, 
and  is  the  place  where  shippen  whose  goods 
are  received  at  New  York  Landing  meet  and 
contract  with  carrien  for  their  transportation 
to  points  below ;  that,  in  punuance  of  such 
general,  uniform,  constant  and  well-known 
usaffe  and  custom,  the  fleet  of  barges  landed 
at  Mt.  Vernon,  and  the  respondents  there  con- 
tracted with  certain  shippen  whose  goods 
were  at  New  York  Landing,  a  point  between 
two  and  three  miles  above  Mt.  Vernon,  to 
carry  the  same  to  New  Orleans,  and  detached 
from  the  fleet  the  bar^e  Ironsides  No.  8,  and 
the  tug  towed  her  to  New  York  Landing,  and 
there  took  on  board  of  her  additional  cargo, 
with  all  possible  dispatch  and  without  un- 
reasonable delay;  that,  in  rounding  out  to 
leave  New  York  Landing,  the  barge,  without 
fault,  negligence  or  want  of  skill  on  the  part 
of  those  navigating  her  or  the  steam-tug,  ran 
upon  and  struck,  in  deep  and  navigable  wa- 
ter, an  obstruction  unknown,  unseen,  un- 
marked and  in  no  way  indicated,  and  which 
could  not  have  been  seen,  known  or  avoided 
by  the  exercise  of  any  degree  of  skill,  care 
or  caution,  by  reason  whereof  the  bar^re  was 
sunk  and  totally  lost  and  her  cargo  greatly 
damaged ;  that  Uie  voyage  was  not  abandoned 
or  vn'ongfully  deviated  from,  but  the  action 
of  the  respondents  in  the  premises  was  law- 
ful, customary  and  right,  and  in  accordance 
Yith  the  established  usage  of  the  trade  in 
which  they  were  plying,  which  usaa^e  was 
well  known  to  the  libelants  at  the  time  of 
the  shipment  of  their  ^oods;  and  that  the 
goods  were  damaged  and  lost  through  one  of 
the  dangen  of  navigation,  within  the  excep* 
tion  of  the  bill  of  lading. 

An  amendment  to  the  libel  was  afterwards 
filed,  setting  up  that  the  sinking  of  the  barge 
was  not  the  result  of  an  obstruction  in  the 
river,  "but  was  caused  by  negligent  manage- 
ment on  the  part  of  the  employ^  of  the  re- 
spondents, in  that  the  barge,  while  at  New 
York  Landing,  was  overloaded  on  her  port 
side  with  sacks  of  com,  so  that  she  grounaed, 
and,  when  pulled  off  by  the  steam-tug,  ca* 
recned  to  the  port  side  with  her  cargo,  so  that 
a  break  occurred  in  her,  causing  her  to  sink. 

The  respondents  answered  this  amendment 
by  a  general  denial  of  its  averments. 

The  district  court  made  a  decree  dismiss- 
ing tiie  libel,  with  costs.  The  opinion  of 
Judge  Acheson,  the  district  judge,  reported 
in  11  Fed.  Rep.  179,  sustained  the  defense  of 
usage.  The  libelants  appealed  to  the  circuit 
court,  which  court,  held  by  Mr.  Justice  Brad- 
ley, dismissed  the  libel,  with  costs.  The  cir- 
cuit court  found  the  following  facts  and  made 
the  following  conclusion  of  law : 

''I.  On  December  6th,  1874,  the  steam  tow- 
boat  Iron  Mountain,  having  in  tow  several 
barffes  (one  called  Ironsides  No.  8),  partly 
loaaed  with  a  miscellaneous  cargo,  left  jPitts^ 
burg  bound  for  New  Orleans.    The  libelanti 
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•hipped  by  the  barges  2.000  boxes  of  bitters 
and  eighteen  boxes  of  showcards,  which  were 
placed  on  Ironsides  No.  8,  the  bill  of  lading 
itipulating  that  the  ffoods  were  '  to  be  deliv- 
end  without  delay,  in  like  good  order,  at 
the  Port  of  New  Orleans,  La.  (the  dangers 
of  navigation,  fire  and  unavoidable  accidents 
exceptea) . '  A  copy  of  the  bill  of  lading  is 
annexed  to  the  original  libel. 

''2.  The  tow-boieit  and  her  barges,  after 
taking  on  additional  car^o  at  various  inter* 
mediate  places,  arrived  safely  at  Mt.  Vernon, 
Indiana,  819  miles  below  Pittsburg,  and 
landed  to  take  on  freight  at  the  Mt.  Vernon 
wharf -boat.  The  proprietors  of  the  wharf- 
boat  had  engaged  for  the  barges  com  which 
lay  piled  in  sacks  at  two  or  three  farm  land- 
Inn  on  the  Indiana  shore,  the  furthest  pile 
tmng  about  two  miles  above  the  wharf -boat. 
The  tow-boat  detached  from  the  fleet  the 
barge  Ironsides  No.  8,  which  was  but  partly 
loaded,  and  proceeded  with  it  up  stream  to 
these  piles.  After  loading  this  com  the  boat 
crossed  the  river  with  the  barge  and  took  on 
eom  which  was  offered  at  two  landings  on 
the  Kentucky  side,  viz. ,  New  York  Landing, 
About  three  miles  above  the  wharf -boat,  and 
Whitmon's  Landing,  which  is  somewhat 
lower  down.  After  taking  on  the  com  at 
IThitmon's  the  tow-boat  started  to  retum  to 
her  fleet,  but  while  backing  out  in  the  river 
the  barge  suddenly  took  water  and  soon  sank, 
becoming  a  total  wreck,  the  cargo,  including 
the  libelants'  goods,  sustaining  great  dam- 
Age.  This  occurred  late  in  the  evening  of 
I^cember  18,  1874.  A  protest,  signed  by 
ihe  officers  and  some  of  the  crew,  was  exe- 
cuted December  28,  1874,  assigning  as  the 
cause  of  the  disaster  that  the  boat  struck  some 
unseen  obstruction.  Immediate  notice  by  tel- 
•egram  of  the  sinking  of  the  barge  with  their 
goods  was  given  the  libelants. 

**  8.  That  it  has  been  the  general  usage  in 
the  Pittsburg  and  New  Orleans  barse  trade, 
coeval  with  the  commencement  of  me  busi- 
ness, and  constantly  practiced  where  cargo  is 
to  be  taken  on  en  route  to  the  port  of  destina- 
tion at  several  points  in  the  same  neighbor- 
hood, to  land  and  tie  up  the  tow  or  fleet  of 
barffes  at  the  more  commodious  and  safer 
landing,  and  detach  from  the  tow  the  barge 
or  barges  designated  to  receive  such  cargo, 
and  tow  the  same  to  the  several  points  where 
the  cargo  may  be  stored,  whether  up  or  down 
ftream  or  across  the  river. 

"  4.  That  at  the  time  of  the  sinking  of  the 
barffe  Ironsides  No.  8  it  was  the  general  and 
established  usage  for  barges  tow^  by  steam 
▼easels  in  the  Pittsburg  and  New  Orleans 
trade,  having  cargo  to  receive  at  New  York 
Landing  ana  other  points  between  there  and 
Ht.  Vemon,  Indiana,  to  land  and  tie  up  the 
fleet  at  the  latter  place  and  tow  back  for  such 
cargo  the  barge  upon  which  it  was  to  be 
placed,  and  that  the  course  pursued  by  the 
iron  Mountain  on  the  occasion  in  question 
was  in  conformity  wiUi  such  usage  of  the 
trade. 

''S.  That  the  usage  so  practiced  at  Mt. 
Vemon  and  elsewhere,  as  mentioned  in  the 
foregoing  findings,  tends  to  cheapen  the  cost 
of  transportation,   facilitates  business   and 

417  U.S. 


conduces  to  the  safety  of  the  whole  tow,  and 
is  therefore  a  reasonable  usage. 

^0.  That  while  the  steam  tow-boat  Lroo 
Mountain,  with  the  barge  Ironsides  No.  8  ia 
tow,  was  backing  out  from  Whitmon's  Land- 
ing, and  when  out  in  the  river,  the  bargo 
struck  some  unmarked,  unknown  and  hidden 
object  below  the  surface  of  the  water,  which 
caused  her  to  t^  water  and  sink,  and  this 
without  negligence  on  the  part  of  the  tow- 
boat,  or  on  the  part  of  the  owners  of  the  tow- 
boat  and  barge,  their  agents  or  servants ;  and 
that  it  was  an  unavoidable  accident. 

**  The  conclusion  of  law  from  the  foregoing 
facts  foimd  is,  that  the  respondents  were  nm 
liable  to  the  libelants  for  the  loss,  damage 
and  injury  complained  of  in  the  libel,  and 
that  the  libel  should  be  dismissed." 

After  the  decree  of  the  circuit  court  waa 
made,  George  W.  Smith  died,  and  Hostetter, 
as  surviving  partner  of  the  flmi,  appealed  to 
this  court  from  the  decree  of  the  circuit 
court.  Since  the  appeal  was  taken  Hostetter 
has  died,  and  his  administrator  has  been 
substituted  as  a  party,  and  Gray  has  died, 
and  his  executors  have  been  substituted  aa 
parties. 

The  only  questions  presented  to  us  by  the 
counsel  for  the  libelants  for  consideration 
are  as  to  what  constitutes  a  deviation  from 
the  voyage,  and  what  a  custom  or  usage 
binding  upon  the  libelants.  No  question 
of  fact  is  open,  b^^use  we  are  concluded  bj 
the  facts  found  by  the  circuit  court.  Th$ 
GaeeUe,  128  U.  S.  474,  484  [88:  496,  499], 
and  cases  there  cited. 

The  flndings  of  fact  are  distinct  and  spe- 
cific that  **  it  has  been  the  general  usage  in 
the  Pittsburg  and  New  Orleans  barge  trade, 
coeval  with  the  commencement  of  we  busi- 
ness, and  constantly  practiced  where  cargo  ia 
to  be  taken  on  en  route  to  the  port  of  destina- 
tion at  several  points  in  the  same  neij?hbor- 
hood,  to  land  and  tie  up  the  tow  or  fleet  of 
barees  at  the  more  commodious  and  safer 
landing,  and  detach  from  the  tow  the  barge 
or  barges  designated  to  receive  such  cargo, 
and  tow  the  same  to  the  several  points  where 
the  cargo  may  be  stored,  whether  up  or 
down  stream  or  across  the  river;"  that  "at 
the  time  of  the  sinking  of  the  barge  Iron- 
sides No.  8  it  was  the  general  and  established 
usage  for  barges  towc^  bv  steam  vessels  ia 
thePitt§burgand  New  Orleans  trade,  bavins 
cargo  to  receive  at  New  York  Landing  ana 
other  points  between  there  and  Mt.  Vemon, 
Indiana,  to  land  and  tie  up  the  fleet  at  the 
latter  place  and  tow  back  for  such  carffo  the 
barge  upon  which  it  was  to  be  plaoea,  and 
that  the  course  pursued  by  the  Iron  Mountain 
on  the  occasion  in  question  was  in  conform- 
ity with  such  usaffe  of  the  trade ;"  that  ''the 
usage  so  practicea  at  Mt.  Vemon  and  else 
where,  as  mentioned  in  the  foregoing  flnd- 
ings, tends  to  cheapen  the  cost  of  transports 
tion,  facilitates  business  and  conduces  to  the 
safety  of  the  whole  tow,  and  is  therefore  a 
reasonable  usaee;"  that,  "while  the  steam 
tow-boat  Iron  Mountain,  with  the  barge  Iron- 
sides No.  8  in  tow,  was  backing  out  from 
Whitmon's  Landing,  and  when  out  in  the 
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river,  the  barge  struck  some  unmarked,  un- 
Imown  and  hidden  object  below  the  surface  of 
the  water,  which  caused  her  to  take  water  and 
■ink,  and  this  without  negligence  on  the  part 
of  the  tow-boat,  or  on  the  part  of  the  owners 
of  the  tow-boat  and  barge,  their  agents  or 
servants ;  and  that  it  was  an  unavoidable  ac- 
cident. " 

The  only  question  presented  is,  whether 
the  conclusion  of  law  made  by  the  circuit 
court  £rom  the  foregoing  facts,  that  the  re- 
n>ondents  were  not  liable  to  the  libelants  for 
the  loss  and  damage  in  question,  was  justi- 
fied by  those  facts.  On  this  point  we  en- 
tirely concur  with  the  circuit  court.  It  is 
true  that  that  court  does  not  find  directly  as 
a  fact,  what  is  averred  in  the  answer,  that 
the  usa^e  in  question  was  well  known  to 
the  libelants  at  the  time  their  goods  were 
shipped ;  but  it  does  not  find  to  the  contrary, 
thus  leaving  for  consideration  the  question 
of  law,  whether  the  existence  of  such  a  usage 
as  is  found  as  a  fact,  is  to  be  presumed  con- 
clusively to  have  been  known  to  the  libel- 
ante,  so  as  to  have  formed  part  of  the  con- 
tract of  carriage  created  by  the  bill  of  lading, 
and  to  control  ite  terms,  and  to  have  made 
the  accident  which  caused  the  loss  of  the 
goods  of  tiie  libelante  a  danger  of  navigation 
and  an  unavoidable  accident,  excepted  in  the 
bill  of  lading.  It  was  distinctly  found  by 
the  circuit  court  to  have  been  ''an  unavoid- 
able accident." 

A  deviation  is  defined  to  be  "a  voluntary 
departure,  without  necessity  or  reasonable 
cause,  from  the  regular  and  usual  course"  of 
a  voyage,  in  reference  to  the  terms  of  a  pol- 
icy of  marine  insurance ;  but  it  is  no  devia- 
tion, in  respect  to  such  a  voyage,  to  touch 
and  stay  at  a  port  out  of  ite  course,  if  such 
departure  is  within  the  usage  of  the  trade. 
Ooffin  V.  Nmoburywri  M.  Ins,  Ch.  9  Mass.  486, 
447 ;  BerUaloe  v.  Pratt,  Wall.  C.  C.  58 ;  BtOk- 
Iw  V.  Proteetum  Ins,  Co.  2  Paine,  C.  C.  82 ; 
(Hiwr  V.  Maryland  Ins,  Co.  11  U.  8.  7 
Cranch,  487,  491  [8 :  414.  415]  ;  Columbian 
In$.  Co.  V.  CaUett,  25  U.  8.  12  Wheat.  888 
887,  888  [6 :  664,  666,  667]  ;  Oraeie  v.  Manne 
/iu.  Co.  12  U.  8.  8  Cranch,  76,  88  [8 :  492. 
496]  ;  ChUd  v.  Sun  Mut,  Ins,  Co,  8  8andf. 
26 ;  Loekett  v.  Merchants  Ins,  Co,  10  Rob. 
Oja.)  889;  VdUance  v.  Deutar,  1  Camp.  608; 
Ougisr  v.  Jennings,  Id.  505;  Kingston  v. 
Kmbbs,  Id.  508 ;  Moxon  v.  Atkins,  8  Camp. 
200 ;  Salvador  v.  Hopkins,  8  Burr.  1707 ;  Phil- 
lips, Ins.  §g  980,  997.  1008. 

The  same  doctrine  is  applicable  in  the  case 
of  a  bill  of  lading,  even  though  the  usage 
be  not  known  to  the  particular  shipper,  if  it 
be  established  as  a  general  usage,  rhillips, 
Ins.  ^  980,  1008 :  Thatcher  v.  MeCuUoh,  01- 
coU,  865,  869,  870 ;  Lowrv  v.  BusseU,  8  Pick. 
860,  862 ;  McMasters  v.  Pennsyltania  R.  Co, 
60  Pa.  874 ;  Pittsburg  Ins,  Co,  v.  Draw  (Pa.) 
8  W.  N.  C.  194. 

It  is  well  settled  that  parties  who  contract 
on  a  subject  matter  concerning  which  known 
luiages  prevail,  incorporate  such  usages  by 
implication  into  their  agreemente,  if  nothing 
Is  said  to  the  contrary.  Robinson  v.  United 
States,  80  U.  8.  18  Wall.  868,  866  [20:  658, 
654]. 


The  contract  in  the  bill  of  ladine,  thai 
the  goods  are  to  be  delivered  at  New  Orleans 
"without  delay,"  is  qualified  by  the  excep- 
tion of  ^  the  dangers  of  navigation"  and  **  un- 
avoidable accidente;"  and  if  the  navigation 
was  in  ite  course  according  to  the  usage  of 
the  trade,  as  is  found  to  be  the  fact,  the  loss 
in  question  occurred  through  a  danger  of 
navigation.  Western  Transp,  Co,  v.  Downer, 
78  U.  8.  11  Wall.  129  [20 :  1601 ;  The  Ihwr- 
ite,  2  Biss.  502 ;  WiUiams  v.  Chxtnt,  1  Conn. 
487. 

The  claim  made  in  the  amendment  to  the 
libel,  that  the  sinking  of  the  barge  was 
caused  by  negligent  l(Muling  of  the  sacks  of 
com,  is  covered  by  the  finding  of  fact  that 
the  sinking  took  place  without  negligence 
on  the  part  of  the  steam-tug  or  her  owners  or 
their  agente  or  servants,  and  was  an  una- 
voidable accident. 

The  decree  qf  the  Circuit  Court  is  qfflrmed. 


THE  WA8mKQT0N   MAREBT  COM- 
PANY, Appt., 

9, 

THB  DI8TRICT  OF  COLUMBIA  n  al. 

(See  &  a  Beporter*B  ed.  0S,  SB.) 

Appeal,  when  dismissed  without  eosU. 

Where  a  suit  is  brouflrht  to  restrain  the  aala  of 
property  for  street  aflfleasments  and  to  annul  and 
cancel  certain  tax-lieo  oertmoates,  and  the  anoa. 
menti  and  certiflcateB  have  beeu  annulled  and 
canceled  by  the  court  below  after  the  appeal  to 
this  court,  the  appeal  will  be  dfsmiSBed  without 
costs  to  either  party. 

[No.   10.] 

Submitted  Oct.  21, 1S90.    Decided  Oct.  97, 1S90, 

APPEAL  from  the  8upreme  Court  of  the 
District  of  Columbia.    Dismimd. 
The  facts  are  stated  in  the  opinion. 
Mr.  William  Birney  for  appellant. 
Messrs.  Geo.  C.  Haselton   and    8.  T* 
Thomae  for  appellees. 

Per  Curiam: 

This  is  an  appeal  from  the  decree  of  the 
8upreme  Court  of  the  District  of  Columbia 
dismissing  Uie  bill  of  complaint  filed  by  appel- 
lant therein,  the  object  of  the  bill  having  been 
to  restrain  the  defendants  from  selling,  or 
attempting  to  sell,  certain  property  of  com- 
plainant, on  account  of  certam  assessments 
for  street  improvements,  and  also  to  cancel 
and  annul  two  tax-lien  certificates  therein 
named;  and  counsel  for  appellant  having  stated 
in  open  court  that  such  assessments  and  lien 
certificates  have  been,  pending  this  appeal, 
quashed  and  annulled  at  law  by  the  Supreme 
Court  of  the  District  of  Columbia,  and  thai 
only  the  disposition  of  costs  is  involved  herein, 
it  is  ordered  that  said  appeal  be  dismissed  wiik' 
out  costs  to  either  party. 
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IiA  CONMANCE  COHPAONIE  d'ASStJB  Uut  luapender-eiiiK  of  rooDd  oord  had  b«M 

ANCB  CONTBE  I'lNCENDrE,  iW.  in«<le.«DiJln«ibm«nti«llrtheMniBwvlnwh(oh 

in  Err.,  "■'  button  ends  had  been  made  tor  the  purpoM 

g  otfanenlnsoraeourlDBOtherMtkUcaot  weailnc 

JOHN  C'  HAIL  I'^r^!^; 


(8eeaaBaportaT>i  ed.SUau 


a.  Theooaneotlonof tbeeDdtotheattaohlniplocs 
Bave  no  patantable  oharaoMT  to  the  loop  and  wai 
Old,  aa  waa  the  attaotiment  to  the  buckle,  nor  waa 
anj  new  mode  of  operatloQ  produced  b;  the  oom- 


Bemotal  tf  eauta.  blnaUoa  of  tb«  derloea  In  thto  MtJoto, 
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wont,  ana  when  the  remoTal  waa  aaheo,  of  auoii  ' 
dlTBUe  dlJieiuhip  aa  authorliea  the  lemoTal  of  ■ 
eanw  from  a  iiaie  court  to  the  Dnlted  Btatei 
cdicuiteourt  doeanotappearafflimatlTelrlntht 

petition  tor  ramoTsl  or  In  the  lecord,  the  Jods-    ^-    --  -- . — o —  — 

.  ^.■.  ___ .  .,. fnDgemeotofiettef»pBteDtgrintedtoAbniliiin 

Sbenfleld  for  ui  Improvement  In  BOBpender  but- 

mnniia  h  hi  uw  b»»  ooun.  tOU  MnpB.     A^rtMd. 

Argued  and  SubmilM  Oct.  91, 18S0.    Dtntdei  mttmmi  by  Mr.  Ohi^JvtieiFvlimrt 

So9  S  1890.  ^^^  "  ■■>  >PP»1  from  a  decree  of  tbe  dr- 
ciiit  Court  of  the  Unlied  Sutea  foi  tbe  South- 

Pr   EEROB   to  tba  Orenlt  Court  of   tbe  "™  District  of  New  Tork.  dlBmfwing.  with 

United  States  for  the  Baatem  District  of  ^.  appellant's  bill  of  complalot  filed  for  in- 

Missouri,  to  review  ■  suit  sgainst  Hall,  de-  Wngement  of  letters  patent  granled  lo  him. 

fendaut  upon  bis  bond  as  SKent  for  plaiDtUT  ^'^^  November  9,  1B7G,  No.  16S,865,  for  an 

for  B  failure  to  pay  lo  plaintiff  money  received  Improvement   in  "  suspender  button  straps." 

!»  him  as  agent.    Eeterted.  The  cause  was  heard  upon  tbe  pleadings  and 

Tbe  facts  are  sUted  in  tbe  opinion.  proofs.    The  opinion  by  Sblpman,  /.,  will  be 

Mettr*.  ChmM,  B,  Alez^ndw  and  John  Found  reported  In  27  Fed.  Rep.  806,  SSBlatchf. 

/.  MeCook  for  plaintiff  in  error.  ^1- 

Mr.  Qiwan  Cunpbell  tat  defendant  tn 
error. 

Folleri  OK.  J.:  "Saspender-ends  have  been  made  of  leather, 

Thia  action  wai  commenced  by  plaintiff  In  f^*''  J**"  "°<1  aimllar  malerlal,  with  a  buttoo- 

eiTor  In  a  state  court,  and  removed  to  the  Clr  wle  ctjI  in  the  same,  and  In  most  instances  tbe 

cuit  Court  of  the  United  Stoles  for  the  Easiem  naUriala  have  been  pasted  together,  in  addl- 

District  of  Missouri  upon  petition  of  the  de-  ^on  to  lines  of  sUtcblog  surrounding  tbe  but 

fendant,  on  (be  ground  that  ihe  plaintiff  was    ^n-oo'e. 

an  alien  and  ciUien  of  France  and  tbe  defend-  ■'Suspender-ends  have  also  been  made  of  a 

ant  a  dtlzen  of  Missouri.    The  eiislence  of  ?>"'»'  ""^i  ""li  ""e  f""*'  turned  back  and 

■ocb  diverse  dilzenHhlp  at  the  commencement  "tened  lo  form  Ioots;  but  this  round  cord  U 

of  the  suit,  as  well  aa  when  the  remove  vsa  >bJeclionable,  as  it  does  not  lie  flat  against  the 

aaked,  did  not  Bppear  afflrmatvely  in  the  petl.  «"»«  or  beneath  tbe  buttons, 

tion  for  removal  or  In  the  recotd  wben  that  ,  "  I  inake  use  of  a  auspendCT^nd  made  of  a 

was  filed  looble  flattened  cord  or  strip,  bent  anrand  into  a 

We  ar^  compelled  to  reverse  the  ludmnent,  ">!''  ■■"^  "«"«*  «««»'«.  leaving  sufOcient  of 

with  costs,  aorremit  the  cause  to  the  circuit  bo  loop  open  to  form  Ibe  butlon-bok.    At  ttie 

court,  with  a  direction  to  remand  to  the  stale  "^er  end  tbe  ■uspender.«od  >  united  to  a 

court.    ««««  V.  iWefcrfi.  180  U.  8.  280  183:  mckle  01  claro  by  •  l«)p,  or  folded  piece  of 

9U];  Orthore  v.  Oliio  A  M.  R.  Co.  181  D.  8.  ea'^er,  or  other  material  stilched  totbe  sus- 

»40  [88:  1«];  Jafttson  V.  .iflsn,  188  U.  8.  87  >ender-end.    My  suspender-end.  made  as  afore- 

ns-  a^]  ''^>  ^  0  "c*  "'d  'B'7  useful  article  of  mauu- 

6rdtr«d<ieeordi»olg.  "?I^u   ^    _.     ™ 

"  In  tbe  drawing  Flgme  1  ia  a  perspective 

^^^  riew  of  the  fotpender  complete,  and  Fig.  8  ii- 
ustrates  tbe  mode  of  making  tbe  mspender- 

ABRAHAH  BHENFIELD.  A^.,  nd. 

«.  "The  atrape  o  and  buckles  b  of  tbe  suspender 

ire  of  any  nsual  or  desired  character,  and  the 

uspender-ends  e  are  received  between  the  at- 

schinK-plecce  d,  and  united    by  sewing  or 

(SeeB.aSepoTter<ied.SS-nj  itherviise.    Each  suspender  end  Is  formed  of  a 

_  latteoed  cord  or  strip  folded  to  form  the  but- 

BrtnUfrr  tutptndtr  ttrapt—no  intmUM—old  on-hole  loop  8.  and  the  edges  nnited  together, 

eanMitatuni.  is  at  8,  ao  aa  to  leave  the  necessary  opening  for 

he  button. 

'"wi^SSwl'^Vc^iS^^^^^^SSS^t  "The  cold  or  atrip  of  flat  material  U  oom- 

VOTemberS,in5,IIo.uB,nB,faeanlmpr«vement  ^^j      .  jil   i|„,n     pnttnn    wnnlpd  or  nlb» 

In  sufpeudar  button  strapa,  are  invalid,  as  the  >™>  ol  siia   linen,  conon,  worsieo  or  oiner 


tniprovement  la  devoid  nf  invention. 


n.p>»Yen«.t .  ™™a  ni  mvenB-n.  ««aWe  threads,  or  a  miiture  of  ^ 

I  ttdUnotlnvolveinventloDtomakeaauapender-  '""d  the  threads  are  woven,  hrtlded,  knitted, 

and  of  flat  ooi4  In  subatantiaUr  the  mat  wv  TOCbeted  or  otherwise  laid  Up  into  tlie  form  Of 
l>7  U.  8.  VVX 


,«<«*' 


tCo««* 


'■ti0^ 


^f^^^^ 
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k   The  combiDation  of  old  devioes  Into  a  new  ar- 
tlole,  without  produoinir  any  new  mode  of  oper- 
stton,  18  not  inyentlon. 
^^  [No.  23.] 

Argued  Oet.Sl,  it,  1890.  IkcidedNo9.10,1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  DlinoiB,  dismissing  a  suit  in  equity  for 
llie  infringement  of  letters-patent  for  an  im- 
pioyement  in  corsets  and  in  elastic  gores,  gus- 
Mta  and  sections  for  wearing  apparel.    Af- 

The  facts  are  stated  in  the  opinion. 

Mr,  L.  Ij«  Cobnm*  for  appellants: 

The  old  publication  or  patent  must  contafki 
•ocb  a  complete  and  full  description  of  the 
thing  patented  as  to  enable  one  skilled  in  the 
art  to  make  the  patented  thing  from  it,  without 
reference  to  the  later  patent. 

EafM9  ▼.  Andrew,  122  U.  8.  40  (80: 1064); 
Bwmour  y.  Otbame.  78  U.  S.  11  Wall.  610  (20: 
mix  Cohn  ▼.  United  States  Cartet  Co.  98  U.  8. 
806  (28:  007);  Daumton  v.  Teoffer  Milling  Co, 
108  U.  8.  466  (27:  789). 

It  is  a  good  defense  to  prove  that  a  part  of 
ibe  entire  inyention  is  found  in  one  prior  pat- 
ent, printed  publication  or  machine,  and  an- 
other part  in  another. 

Parks  y.  Booth.  102  U.  B.  104  (26:  57);  Bates 
T.  Cos,  98  U.  8. 81  r25:  68);  Johnson  y.  Forty- 
Second  Street,  M.  A  8L  K  Ate.  E.  Co.  88  Fed. 
Kep.  499. 

Mr.  Ij«L.  Bond*  for  appellee: 

The  original  application  for  letters- patent 
^th  its  accompanying  drawings  and  model) 
filed  by  an  inyentor  should  possess  great  weight 
in  showing  what  his  invention  really  was. 

Earie  y.  Sattj/er,  4  Masoo,  9;  Hogg  y.  Emer- 
son,  47  U.  8.  6  How.  485  (12:  525);  Chicago  d 
If.  W.  B.  Co.  y.  Sagles,  97  U.  8.  554  (24: 1058). 

That  woven  corset  tubes  or  pockets  are  old, 
see  Cohn  v.  United  States  Corset  Co.,  98  U.  8. 
366  (28:  907). 

Changing  or  substituting  material  is  not  in- 
yention. 

Botchkiss  y.  Oreentoood,  62  U.  S.  11  How. 
948  (18:  688);  Hicksy.  Kelsey,  85  U.  8.  18  Wsll. 
670  (21:  ^"52);  TerhuncY.  PhiUips,  99  U.  8.  598 
<25: 294);  Stow  v.  Chicago,  104  U.  8.  547  (26: 816). 

It  is  not  invention  to  transfer  a  device  from 
one  object  or  use  to  another. 

Roger  v.  Both,  182  U.  8.  201(88: 822);  Thatch- 
er  Beating  Co.  y.  Burtis,  121  U.  8.  295  (80: 
945):  ^arehand  v.  Emken,  182  U.  8.  195  (88: 
882):  Comptanter  Patent,  90  U.  8.  28  Wall. 
224(28:  170):  Miller  v.  Bridgeport  Brass.  Co. 
104  Cr.  8.  850  (26:  788);  Pearee  v.  Mulford,  102 
U.  8.  112  (26:  98);  Hollister  v.  Benedict  d  B. 
Mfg.  Co.  118  U.  8.  59  (28:  901);  Slawson  v. 
€lrand  St.  P.  P  d  F.  R.  Co.  107  U.  8.  649  (27: 
676),  and  cases  there  cited;  Beald  v.  Riee,  104 
U.  8.  755  (26:  916). 

Ad  interference  proceeding,  or  other  proceed* 
tog  in  the  Patent  Office,  does  not  worK  an  es- 
toppel 

Andrem  v.  Bovey,  124  U.  8.  694  (81:  557). 

A  reference  to  several  patents  or  prior  ma- 
rines showing  parts  of  a  combination  may  be 
had  for  the  purpose  of  showing  that  there  was 
so  invention  in  putting  the  parts  into  their  new 
rdation  with  each  other. 

Gardner  y.  Hen,  118  U.  8.  192  (80: 168). 

It7  U.  S. 


When  relating  to  a  machine  or  process  for 
producing  a  given  article,  belter  or  cheaper 
may  be  considered,  but  when  they  relate  to  the 
things  produced,  they  are  never  considered. 

SmUh  V.  Nichols,  &  U.  8.  21  Wall.  119  (23: 
567);  Crouch  v.  Boemer,  108  U.  8. 797(26: 426): 
Tucker  y.  Spaulding,  80  U.  6.  18  Wall  4^ 
(20:  516);  Curtis,  Pat.  §§  72,  78. 

Mr.  Justice  timmmr  delivered  the  opinion  of    [^^1 
the  court: 

This  is  a  suit  in  equity  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  by  Simon  Florsheim 
and  Thomas  H.  Ball  against  Gustav  Schilling, 
for  tiie  alleged  infringement  of  letters-patent 
Nos.  288,100  and  288,101,  the  first  of  which  waa 
for  an  ''improvement  in  corsets,"  and  the  second 
for  an  "improvement  in  elastic  gores,  gussets 
and  sections  for  wearing  apparel,"  both  of 
which  were  issued  to  the  complainants  Febru- 
ary 22, 1881,  on  applications  filed,  respectively, 
Aueust  12  and  July  16,  1880,  the  invention  In 
each  purporting  to  have  been  made  by  the  com- 
plainant Florsheim. 

The  material  parts  of  the  specification  in  Na 
288,100,  and  its  claims,  are  as  follows: 

"The  object  I  have  in  view  is  such  an  im- 
provement upon  the  corset  shown  in  the  patent 
granted  November  25,  1879,  to  Gustav  Schil- 
ling and  myself,  that  while  the  same  will  pos- 
sess all  of  the  advantages  obtained  by  the  use 
of  the  covered  and  grouped  metal  spiral  springs 
it  will  allow  an  easier  and  more  equal  expan- 
sion of  the  entire  corset,  will  adapt  itself  more 
perfectly  to  the  form  of  the  wearer,  and  will 
Setter  supply  the  popular  want,  in  that  it  will 
have  means  for  lacing  the  corset  at  the  back. 
The  improved  corset  also  includes  a  better  and 
cheaper  method  of  securing  the  spring  and 
forming  the  groups,  whereby  the  elastic  sec- 
tions can  be  stitched  in  place  on  a  machine 
without  interfering  with  the  springs,  and  the 
elasticity  of  the  sections  cannot  be  injured  by 
the  stitching. 

"My  invention  consists  in  the  peculiar  means 
for  accomplishing  this  object,  as  fully  herein- 
after explained,  and  pointed  out  by  the  claims. 

'*In  the  accompanying  drawings,  forming  a  [61 
part  hereof,  figure  1  is  a  view  of  the  corset  in 
pc^tion  from  the  front;  Fig.  2,  a  similar  view 
from  the  rear;  Fig.  8,  an  elevation  of  a  portion 
of  one  side  of  the  corset,  showing  one  of  the 
elastic  side  sections;  Fig.  4,  a  detail  view, 
showing  the  preferred  way  of  arranging  and 
forming  the  spring  of  a  group,  one  side  of  the 
covering  cloth  being  removed;  and  Fig.  5,  a 
vertical  section  through  a  portion  of  one  of  the 
elastic  side  sections  of  the  corset. 

"Like  letters  denote  corresponding  parts  in 
all  the  figures. 

"The  corset  is  composed  of  two  separable 
parts,  A  B,  which  are  secured  together  at  the 
front,  as  usual,  by  studs  and  loops,  and  at  the 
back  have  eyelets  for  receiving  lacings.  The 
centra]  sections,  C  D,  at  the  sloes  of  the  corset, 
which  extend  from  under  the  arms  down  over 
the  hips,  instead  of  being  made  as  usual,  are 
constructed  of  two  layers  or  thicknesses  of 
cloth  or  other  material,  which  thicknesses  are 
sewed  or  woven  together  a  portion  of  their 
width  to  form  hori^ntal  tubes  which  receive 
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and  cover  small  closely  coiled  spiral  springs  E, 
of  metal.  The  pieces  of  cloth  from  which  the 
sections  C  D  are  formed  are  considerably  wider 
than  such  sections  when  completed,  so  that 
when  puckered  laterally  they  will  be  of  the  de- 
sired width.  The  tubes  are  located  in  the  cen- 
ter of  the  sections,  and  do  not  extend  to  the 
edges  of  the  same,  as  seen  in  Fig.  i,  so  that 
margins  will  be  left  at  the  ends  of  the  tubes, 
which  margins  are  lapped  with  the  adjoining 
sections  of  the  corset  and  stitched  thereto.  The 
•prings  are  arranged  in  groups,  as  shown,  with 
puckered  spaces  of  cloth  between  such  groups. 
The  number  of  springs  composing  the  groups 
will  vary  according  to  location,  so  as  to  give 
the  requisite  stiffness  and  elasticity.  Thus,  at 
the  top  and  bottom  of  the  elastic  side  sections 
the  groups  of  springs  should  not  be  made  so 
stiff  as  at  the  waist  of  the  corset.  The  sprines 
are  passed  through  the  tubes,  which  are  puck- 
ered over  the  springs  to  the  desired  extent. 
The  springs  terminate  at  the  ends  of  the  tubes 
and  are  secured  to  the  thicknesses,  so  as  to 
leave  clear  margins  of  unpuckered  doth  out- 
side of  such  springs.  This  is  a  great  advan- 
tage over  Uie  construction  shown  m  the  patent 
17]  before  referred  to,  since  it  enables  the  elastic 
sections  to  be  stitched  into  the  corset  on  a  sew- 
ing machine,  which  cannot  be  well  done  when 
the  ends  of  the  springs  are  secured  by  the  same 
stitching,  since  the  needle  strikes  the  coils  of 
the  spring  and  either  cuts  the  sprine  or  breaks 
the  needle.  Herein  also  is  one  of  the  peculiar 
advantages  over  rubber  cloth.  Rubber  cloth, 
when  stitched  into  a  corset,  always  has  more 
or  less  of  the  rubber  cords  cut  off  by  the  needle, 
and  it  is  thus  greatly  weakened,  while  in  my 
corset  the  elasticity  of  the  sections  cannot  be 
affected  by  the  stitching. 

"The  cheapest  manner  of  arranginfi^  and  se- 
curing the  groups  of  sprincs  to  secure  the  above 
advantages  is  by  making  ful  the  groups  of  each 
section  irom  a  single  continuous  length  of 
metal  spiral  spring.  The  spring  is  secured  at 
its  upper  end  by  stitches  passed  through  the 
thickness  at  the  end  of  the  upper  tube  and  in- 
closing one  or  more  coils  of  the  spring.  The 
spring  is  then  passed  back  and  forth  through 
the  tubes,  which  are  puckered  at  the  same  time. 
After  forming  one  group  the  spring  extends 
down  between  the  thicknesses  to  the  next  group, 
and  so  on  till  the  lowest  group  (or  the  upper- 
most group,  as  the  case  may  be)  is  finished, 
when  the  q>rin^  may  be  cut  off,  if  there  is 
more  than  reouired,  and  will  be  secured  by 
stitches  passea  through  the  thickness.  The 
elastic  section  can  then  be  placed  in  the  corset, 
the  plain  margins  being  lapped  with  the  edges 
of  the  adjoining  sections  and  secured  by  lines 
of  machine- stitching. 

'*By  making  the  groups  of  springs  of  a  single 
piece  of  coiled  wire  passed  back  and  forth 
through  the  tubes  and  irom  one  group  to  the 
other  the  groups  relieve  each  other  somewhat, 
and  when  one  group  is  subjected  to  great  strain 
the  springs  of  the  adjoining  groups  sre  stretched 
also.  In  addition,  bv  constructing  the  spring 
in  this  manner  no  ends  are  left  to  wear  through 
the  cloth,  as  would  be  the  case  if  separate 
springs,  sewed  at  their  ends,  were  used. 
It  would  be  impracticable  to  insert  separate 
springs  and  sew  them  in  position  at  the  ends  of 
iabes,  mnd  If  mich  tpnng»  were  used,  they 
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would  pull  away  from  the  fastening  stitches 
in  a  short  time*.  The  springs  can  only  be 
stretched  to  the  full  width  of  the  cloth  com- 
posing the  side  sections^  and  they  will  be  thus  i^ 
limited  in  their  expansion  so  as  not  to  be  in- 
jured bv  being  stretched  too  far. 

"By  having  the  elastic  sections  in  the  sides 
of  the  corset  the  corset  can  adapt  itself  to  dif- 
ferent forms  without  the  use  of  other  elastic 
sections  or  gores,  and  such  elastic  side  sections, 
by  extending  the  entire  length  of  the  corset, 
from  under  the  arms  down  over  the  hips,  allow 
the  front  and  back  of  the  corset  to  expand  and 
contract  from  these  central  side  points  inde- 
pendently of  each  other  and  more  easily  and 
freely  than  when  a  back  elastic  section  is  used. 

"My  side  elastic  sections  are  made  continu- 
ous from  the  top  to  the  bottom  of  the  corset, 
leaving  no  open  spaces. 

"The  covered  metal  springs  possess  great 
advantages  over  rubber  cloth  for  this  purpose 
other  than  those  before  mentioned.  The  rub- 
ber cloth  is  not  nearly  so  durable,  and  soon 
wears  out  and  loses  its  elasticity  at  points  sub* 
jected  to  the  most  strain.  The  rubber  cloth 
also  has  equal  stiffness  throughout,  and  cannot 
be  regulated  to  have  different  degrees  of  elas- 
ticity at  different  points;  and  it  further  does 
not  possess  that  inaependent  elasticity  obtained 
by  the  groups  of  springs,  each  group  acting 
wholly  independent  of  all  the  other  groups. 
The  covered  metal  springs  also  do  not  heat  and 
bind  the  flesh,  as  does  the  rubber  cloth. 

"It  is  essential  also  that  the  springs  be  ar- 
ranged in  groups,  since,  if  placed  contiguous 
throughout  the  elastic  sections,  the  corset  would 
be  much  too  heavy  and  expensive,  and  such 
sections  would  be  too  stiff  at  some  points  and 
not  stiff  enough  at  others. 

"As  a  modification  of  the  corset  it  could  be 
made  continuous  at  the  back  without  any  pro- 
vision for  lacing,  or  the  back  could  be  pro- 
vided with  an  elastic  section;  but  I  prefer  the 
construction  shown,  since  it  enables  the  wearer 
to  adjust  the  corset  by  means  of  the  lacings, 
so  that  the  elastic  sections  will  alwajs  give  to 
the  corset  an  easy  and  pleasant  tension. 

"What  I  claim  as  mv  invention  is — 

"1.  In  a  corset,  an  elastic  section  composed 
of  two  thicknesses  of  cloth  or  material  having 
tubes  in  combination  with  the  spiral  metiii 
springs  E,  incl(»ed  by  such  tubes  and  arranged 
in  groups  to  regulate  the  elasticity  of  the  sec-  [61 
tion,  such  groups  being  all  composed  of  a 
single  continuous  spring  passed  back  and  forth 
through  the  tubei  and  secured  at  its  ends,  sub- 
stantially as  described  and  shown. 

"2.  An  elastic  section  or  gore  composed  of 
material  having  tubes  extending  only  part  way 
across  the  same,  and  plain  margins  outside  of 
said  tubes,  and  spiral  metal  springs  arranged 
in  grou[)s  hi  such  tubes,  the  springs  of  the  sev- 
eral groups  being  made  continuous,  substan- 
tially as  described. 

"8.  A  corset  laced  at  the  back  and  having 
the  elastic  side  sections,  C  D,  extending  from 
under  the  arms  down  over  the  hips,  each  of 
such  sections  being  composed  of  material  hav- 
ing puckered  tubes  extending  part  way  across 
the  isame,  and  plain  margins  outside  of  said 
tub^,  and  spiral  metal  springs  arranged  io 
groups  in  such  tubes  and  made  continuous, 
substantially  as  described  and  shown.** 
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Id  No.  288,101  tbe  8i>ccificatioii,  so  far  as  is 
oeoessory  to  be  consideied,  and  the  claims,  are 
follows: 


"The  substitution  of  spiral  metal  springs  for 
India  rubber  as  an  element  in  elastic  ^ores, 
gussets  and  sections  for  wearing  apparel  has 
not  heretofore  proved  successful,  for  the  rea- 
son that  in  all  instances  the  springs  have  been 
stayed  at  tbeir  ends  by  the  same  stitching  that 
secures  the  gore  to  the  material  of  the  article 
of  wearing  apparel  to  which  it  is  applied .  This 
stitching  cannot  be  done  by  machine,  since  the 
vvire  of  the  springs  would  he  cut  by  the  needle 
"When  struck  squarely,  or  the  needle  itself  be 
broken;  and  when  the  elastic  gore  or  section  is 
sewed  in  position  by  hand,  and  the  springs  arc 
secured  by  the  same  stitching,  the  seams  are 
thick  and  uneven,  and  present  a  bungling  ap- 
pearance, which  destroys  tbe  salableness  of  the 
article,  in  addition  to  the  fact  that  the  hand 
sewing  has  heretofore  made  the  use  of  metal 
springs  impracticable  on  account  of  the  in- 
creased cost 

'*It  is  the  object,  therefore,  of  my  invention 
to  overcome  the-objections  to  the  employment 
of  spiral  metal  springs  as  a  substitute  for  India 
rubber  in  elastic  gores,  gussets  and  sections  for 
wearing  apparel,  and  this  I  accomplish  by  ex- 
tending the  springs  only  part  way  across  the 
covering  material,  and  stayine  them  at  their 
endsb^  securing  them  to  sucn  covering  ma- 
terial Itself,  while  the  covering  material  is  ex- 
tended beyond  the  ends  of  the  springs  to  form 
inelastic  margins,  by  which  the  gore  can  be 
secured  in  position  by  stitching  these  marnns, 
on  a  sewing  machine,  to  the  material  of  the 
article  of  wearing  apparel  to  which  the  gore 
is  applied.  This  elastic  gore  is  adapted  more 
especially  for  corsets,  for  the  sides  of  gaiters, 
and  for  use  upon  the  waistbands  of  overalls 
and  pantaloons;  but  it  can  be  employed  upon 
other  articles  of  wearing  apparel  wherever  rub- 
ber cloth  is  now  used,  and  also,  on  account  of 
its  strength,  durabilitv,  coolness,  its  indepen- 
dence of  action,  and  the  nicety  with  which  its 
elasticity  can  be  regulated,  in  many  places 
where  rubber  cloth  cannot  be  employed  to  ad- 
vantage. 

"My  invention  consists,  first,  in  securing  the 
metal  springs  to  the  covering  material  ana  ex- 
tending such  covering  material  beyond  the 
ends  of  the  springs  to  form  inelastic  margins; 
second,  in  puckenng  the  center  of  such  cover- 
ing material,  while  the  inelastic  margins  are 
left  plain  and  unpuckered;  third,  in  weaving 
the  covering  material  of  such  elastic  gore  with 
tbe  covering  tubes  formed  therein  in  the  proc- 
€•8  of  manufacture,  such  material  and  the 
tubes  being  woven  of  a  particular  pattern  to 
suit  the  location  where  the  elastic  gore  is  in- 
tended to  be  used,  the  tubes  not  extending  to 
the  ends  of  the  material;  and  fourth,  in  the 
peculiar  fastening  for  securing  the  springs  to 
the  covering  material,  all  as  fully  hereinafter 
explained  and  pointed  out  by  the  claims. 

"In  the  elastic  gore  the  covering  material  per- 
forms three  offices,  viz. :  It  covers  the  springs, 
limits  their  expansion  and  furnishes  means  for 
securing  the  gore  in  position. 

''What  1  claim  as  my  invention  is— 

"1.  An  elastic  gore,  gasset  or  section  for 
wearing  apparel,  composed  of  a  covering  ma- 
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terial  having  tubes,  spiral  metal  springs  in- 
closed by  such  tubes  and  not  extending  to  the 
edges  of  the  covering  material,  and  stayed  at 
their  ends  by  such  covering  material,  and  in- 
elastic margins  outside  of  the  springs,  substan- 
tiallv  as  described,  for  the  purpose  set  forth. 

"2.  An  elastic  gore,  gusset  or  section,  com- 
posed of  a  covering  material  having  tubes  and 
spiral  mett^  springs  inclosed  by  such  tubes,  [1 
and  not  extending  lo  the  edges  of  the  covering 
material,  and  stayed  at  their  ends  by  such  cov- 
ering material,  said  covering  material  being 
puckered  at  its  center  over  the  springs,  ana 
having  plain  unpuckered  margins  extending 
wholly  outside  of  the  springs,  substantially  as 
described  and  shown. 

*'3.  An  elastic  gore,  gusset  or  section,  com- 
posed of  a  covering  material  woven  with  tubes 
therein  of  a  particular  pattern  to  suit  the  loca- 
tion where  the  elastic  gore,  gusset  or  section  is 
intended  to  be  used,  such  tubes  not  extending 
to  the  edges  of  the  covering  material,  and 
spiral  metal  springs  inclosed  by  such  tubes  and 
stayed  by  the  covering  material  at  the  ends  of 
the  tubes,  substantially  as  described  and  shown. 

*'4.  In  an  elastic  gore,  ^sset  or  section,  the 
combination  of  tbe  covering  material  made  of 
double  thickness,  and  haviug  tubes  not  ex- 
tending to  the  edges  of  the  covering  material, 
with  spiral  metal  springs  inclosed  by  such 
tubes,  and  fastenings  extending  across  the  ends 
of  the  tubes  between  the  thicknesses  of  the  cov- 
ering material,  substantially  as  described  and 
shown." 

The  bill,  filed  June  13,  1882,  contained  the 
usual  allegations  as  to  the  issue  of  the  patents 
in  suit,  charged  that  the  defendant  had  in- 
fringed both  of  them  in  tbe  district  where  the 
suit  was  brought,  and  prayed  an  injunction,  an 
accounting  and  damages. 

The  defenses  plead^  were:  (1) non-infringe- 
ment; (2)  that  there  is  no  patentable  novelty  in 
either  of  the  alleged  inventions;  and  (8)  that 
the  defendant  himself  was  the  original  inven- 
tor of  the  devices  in  question. 

Issue  was  joined,  proofs  were  taken,  and  on 
the  llUi  of  January,  1886,  the  court  entered  a 
decree,  holding  that  there  had  been  no  infringe- 
ment as  complained  of,  and  that  the  patents  in 
suit  were  void  for  want  of  novelty,  and  order- 
ing that  the  bill  be  dismissed  for  want  of  equi- 
ty. This  decree  was  afterwards  modified  so 
as  to  not  apply  to  the  last  two  claims  in  Na 
288,101.  From  this  decree  the  complainants 
have  appealed.  The  opinion  of  the  circuit 
court  is  reported  in  26  Fed.  Rep.  2M. 

In  construing  these  patents  the  court  below 
very  properly  took  into  consideration  the  state  [7 
of  the  art  when  the  applications  for  them  were 
made,  and  found  that  some  of  the  elements 
were  embraced  in  the  English  patent  of  John 
Mills,  of  March  14, 1816,  othera  in  the  English 
patent  of  the  Millera,  of  December  81,  1866, 
and  the  remainder  in  the  American  patent  is- 
sued to  Mary  J.  0.  Yanontrand,  February  1, 
1876.  That  is  to  say,  the  court  found  that 
there  was  no  feature  whatever  in  the  patents 
in  suit  that  had  not  been  used  and  applied  long 
previously  in  prior  inventions.  The  court  also 
ruled  that,  in  this  view  of  the  case,  it  became 
unnecessary  to  consider  tbe  testimony  taken 
bearing  upon  the  question  of  tbs  defendant's 
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fed  infentkm  of  tbe  devices  Id  the  patent! 
nit. 

i  is  fliBlgped  for  error  that  the  court  erred 
ip  enfenD|(  a  decree  finding  non  in  fringe- 
nt,  hecauae  it  was  atated  in  the  opinion  that 
jraa  unnecessary  to  consider  the  testimony 
aring  upon  the  question  of  infringemeot,  un- 
•t  the  view  taken  of  the  question  of  novelty; 
)  in  finding  that  there  was  no  novelty  in  com- 
lainants^  invention,  because  one  feature  was 
3and  in  one  old  patent;  and  another  feature 
a  another,  and  still  another  feature  in  a  third 
jatent,  dl  of  which  constituted  the  subject 
ioatter  of  the  claims  in  complainants'  patent; 
and  00  in  finding  Uiat  the  aescription  io  the 
English  patent  issued  to  the  Millers  in  1866 
waa  aufflciently  clear  to  enable  a  person  to  con- 
struct from  it  an  dastic  gore  or  gusset  like  the 
one  shown  and  patented. 

After  a  careful  examination  of  the  evidence 
relied  on  in  support  of  these  assignments  of 
error  we  cannot  assent  to  the  positions  assumed 
by  the  appellanta.  We  concur  with  the  circuit 
court  that  all  the  daimain  these  patents,  except 
the  last  two  daims  in  No.  288,101,  are  invalid 
by  reason  of  their  Vmf^  prior  use  as  inventions 
secured  by  patents  which  cover  every  feature 
described  in  those  claims;  and  that  the  combi- 
nation of  theae  features  in  No.  238,100  is  not  a 
patentable  invention. 

What  are  the  characteristic  features  of  the 
device  or  mechanism  described  in  No.  288,100? 
They  are  all,  as  a  dose  analysis  will  show,  lim- 
ited, confessedly,  to  a  corset  constructed  with 
an  arrangement  of  elastic  sections  or  gussets  at 
the  two  respective  sides,  extending  from  the 
arm-pita  to  the  hips,  consisting  of  coils  of  spiral 
wire  inserted  in,  and  passed  back  and  forth 
through,  tabes  or  channels  wrought  between 
two  thicknesses  of  the  material  of  the  gusset. 
On  oomparinff  with  this  the  gusset  shown  and 
described  in  tne  English  Mills  patent,  setup  in 
the  answer  of  the  defendant,  we  find  that  the 
latter  contains  the  elastic  section  or  gusset,  the 
elastldty  secured  by  coils  of  spiral  wire  inclosed 
between  two  thicknesses  of  the  material  out  of 
whidi  the  aaid  gusset  or  section  is  made,  which 
gusset  extends  m>m  the  top  to  the  bottom  of  the 
oorset.  Mills,  in  bis  specification,  says:  "  My 
Improvement  of  elastic  stays  for  women  and 
chfldmi  •  .  .  consists  of  the  introduction  of  a 
flexible  or  elastic  portion  in  those  parts  of  the 
Btavs  beat  calculated  to  give  relief  to  the  wearer, 
and  at  the  aame  time  preserving  that  stability 
and  support  usually  nven  to  the  body  by  the 
common  adoption  of  whale-bone,  steel  and 
other  hard  or  flexible  materials.  .  .  .  Thia 
flodble  portion  is  composed  of  springs,  either 
of  brass^  copper  or  iron  wire,  or  of  any  other 
matter  or  thing  capable  of  produdng  sufficient 
elastidtv;  but  that  which  I  recommend  is  small 
brasa  wure  worm  springs,  which  extend  by  a 
small  degree  of  force.  These  I  place  close  to- 
gether in  runners  or  spaces  stitched  in  between 
two  pieces  or  laving  of  silk,  satin  or  other  fit  ma- 
terisJ,  puckerea  or  quilted  loosely  to  give  room 
for  expansion,  the  ends  of  the  springs  and  their 
covering  of  silk,  satin  or  other  matter  on  them 
•ewed  or  otherwise  fastened  to  and  between  the 
two  half  pieces  of  the  stay  previously  made  of 
the  usual  materials,  such  as  Jean  or  other  cotton, 
linen,  lUk,  woolen  or  leather,  with  the  proper 
buaks  or  neoassary  portions  of  sted,  whale-bone 
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or  other  substance  commonly  adopted,  calcu- 
lated to  distend  the  stay  and  brace  and  support 
the  body.  .  .  .  The  manufacture  of  theao 
patent  stays  is  not  confined  to  form  or  shape, 
neither  to  the  use  of  any  particular  article  or 
material  of  which  to  make  the  same,  but  adopts 
such  as  custom  or  propriety  diciatca,  adiiering 
to  the  principle  of  inserting  elastic  portions  into 
the  stays  of  such  forms,  agreeable  to  the  fore- 
going principle,  as  under  alfcircumstancea  may 
be  found  most  eligible  and  best  calculated  to 
afford  that  relief  for  which  the  patent  is 
granted." 

The  counsel  for  appdlanta  oontenda  that  this 
Mills  patent  does  not  have  a  ainffle  element 
contained  in  the  appellants'  patent  in  suiL  He 
says:  "  The  Mills  patent  does  not  contain  the 
spiral  metal  springs  arranged  in  groups,  the 
springs  being  composed  of  a  single  continuous 
spring  passed  back  and  forth  through  the  tubes, 
nor  does  it  have  any  plain  margins  on  the  aidca 
of  the  sections,  nor  does  it  have  elaatic  aections 
extending  from  under  the  arms  down  over  the 
hips; "  and  that  they  only  '*  extend  from  one 
end  of  the  shoulder-strap  down  the  back  of  the 
corset." 

It  may  be  observed,  in  reply  to  this,  that  the 
drawings  of  the  Mills  patent,  according  to  the 
evidence  of  one  of  the  defendant's  experts,  show 
a  plain  margin  on  each  side  of  the  elaatic  aeo- 
tion  or  gusset  for  attachment  to  the  main  parts 
of  the  corset,  and  that  the  Mills  specification 
leaves  it  in  tbe  discretion  of  the  manufacturer 
as  to  where  the  elastic  section  is  to  be  placed,— 
whether  at  the  sides  of  the  corset  or  at  the  back« 
—the  statement  being  that  it  ahould  be  placed 
where  it  will  be  found  most  eligible  and  boil 
calculated  to  give  rdief  to  the  wearer,  etc. 

What  are  Uie  particular  features  of  the  im- 
provements which  it  is  alleged  distinguiah  tbe 
patent  in  suit  from  those  contained  in  tbe  Mills 

Eatent?  According  to  the  contention  of  appel- 
LUts'  counsel,  they  are:  (1)  the  continuous 
spring;  (2)  the  inelastic  margin  at  the  aidea  of 
the  gusset,  whereby  it  mav  be  attached  to  the 
corset  without  the  connecting  stitches  crossing 
the  springs;  (8)  the  location  of  the  elastic  gusaei 
at  the  aides;  and  (4)  tbe  grouping  arrangement 
of  the  springs.  The  first  two  of  these  features. 
t\  «.,  the  continuous  spring  and  the  inelastic 
marcin,  are  described  in  the  English  patent  of 
the  Millers  issued  in  1866,  as  fufiv  and  explio> 
itiy  as  they  are  in  the  patent  of  the  appellants 
in  this  suit. 

The  specification  in  the  patent  of  the  Millers 
is  as  follows: 

"  This  invention  haa  for  its  oblect  improve- 
ments in  the  manufacture  of  elastic  gussets 
suitable  for  use  in  boots  and  stays  and  for  other 
purposes.  .  .  . 

'*Now,  accordingtoour  invention,  we  secure 
the  vulcanized  india-rubber  springs  between 
two  pieces  of  woven  fabric,  leather  or  other 
material,  by  stitching  with  a  sewing  machine, 
the  stitches  running  in  parallel  lines  and  pass- 
ing through  the  two  pieces  of  fabric  or  material 
between  the  india-rubber  springs,  and  tkm 
iprings,  in  place  of  being  each  a  separate  frieee, 
are  in  one  piece,  the  length  of  vulcaniied  India- 
rublier  coni  at  the  end  of  eaph  traverse  across 
the  gusset  being  turned  round  and  caused  to 
return  paralld  to  itself;  thus  the  liabiUly  of  th« 
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India  rubber  to  slip  and  work  out  of  the  jB^sset 
is  much  reduced.  When  gussets  made  in  this 
manner  are  worked  into  bM)ts  or  other  articles 
the  stitches  by  which  they  are  secured  are  passed 
through  a  margin  on  eaih  iide  of  tits  gvwet  and 
not  through  the  india-rubber  pari  qf  the  gueeet, 
as  hereto/ore, 

"  In  order  that  our  invention  may  be  fully 
understood  and  readily  carried  into  effect  we 
will  describe  the  manner  in  which  we  prefer  to 
proceed. 

"We  first  cut  the  material— leather,  silk, 
cotton  or  any  other  woven  fabric — and  the  lin- 
ing to  the  size  required  for  the  gusset  when  ex- 
tended and  for  leaving  the  required  margin. 
We  then  turn  over  the  top  ed^e  and  baste  or 
tack  it  down  to  the  lining;  we  tnen  commence 
to  stitch  with  a  sewing-machine  a  series  of  rows 
in  parallel  lines  transversely  across  the  gusset, 
the  stitching  passing  through  the  two  materials, 
commencing  at  the  top  and  so  on  from  row  to 
row  until  the  whole  of  the  gusset  is  stitched;  the 
distance  between  the  rows  of  stitches  will  de- 
pend on  the  thickness  of  the  india-rubber 
thread  to  be  inserted;  about  eight  or  ten  rows 
to  the  inch  is  usually  a  convenient  distance;  we 
then  pass  between  the  two  materials,  into  every 
■pace  or  cavity  between  the  rows  of  stitches, 
wires  or  needles,  of  a  length  somewhat  longer 
than  the  width  of  the  gusset  and  of  the  size  of 
the  cavity;  the  gusset  is  then  ready  to  be  con- 
tract4Ml  or  drawn  up  to  the  size  required." 

Then  follows  the  description  of  the  machine 
used  for  contracting  the  gusset,  and  after  that 
there  is  a  description  of  the  method  for  inserting 
the  elastic  rubber  cord,  which,  as  before  stateo, 
is  a  continuous  one.    The  specification  again 
refers  to  the  plain  margin  at  the  sides  of  tbe 
gusset  and  describes  the  method  by  which  it 
may  be  reinforced  or  rendered  stronger  than  the 
ordinary  margin. 
I       There  is  evidence  in  the  record  tending  to 
■how  that  the  machine  used  by  complainants 
for  puckering  the  material  between  which  the 
xnetal  springs  are  placed  is  substantially  identi- 
cal with  the  one  aescribed  in  the  Miller  patent 
tor  performing  the  similar  function  of  what  is 
there  termed  contracting  or  drawing  up  the 
^sset  to  the  required  size.    And  it  seems  per- 
fectly clear  that  the  method  of  inserting  the 
snetal  springs  in  the  one  and  the  elastic  rubber 
eord  performing  the  same  functions  in  the  other 
%B  substantially  the  same. 

Counsel  for   appellants   discusses  at  some 
length  the  Miller  patent,  and  attempts  to  show 
that  the  gusset  lis  not  sufficiently  described 
tlierein  to  enable  one  skilled  in  the  art  to  make 
one  like  that  described  in  the  Florsheim  patent. 
We  think,  however,  his  argument  does  not 
overthrow  the  conclusion  of  the  court  that  there 
is  no  patentable  difference  between  the  ^ssets 
deacribed  in  the  English  patent  of  the  Millers 
and  those  described  in  the  Florsheim  patent. 
It  is  true  that  in  the  Miller  patent  an  india- 
rubber  spring  is  used  instead  of  a  metal  spiral 
spring,  as  in  ooth  the  Florsheim  and  the  Mills 
patents.    But  the  substitution  of  one  material 
for  another,  which  does  not  involve  change  of 
method   nor   develop   novelty   of  use,  even 
though  it  may  result  in  a  superior  article,  is  not 
necessarily  a  patmitable  invention.  Hotchkisnv, 
Greenwood,  62  U.  a  11  How.  248  [13:6»d]; 
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Hicks  v.  Kelsey,  85  U.  8. 18  Wall.  670  [21:8531 ; 
Terhune  v.  PMUipn,  99  U.  8.  592  [26:293]; 
Qardnerv.  Herz,  118  U.  8. 180  [18:1581;  Brown 
V.  District  of  Columbia,  130  U.  8.  87  [82: 868]. 
In  this  parUcular  instance  the  substitution  it- 
self was  not  new;  for,  as  we  have  seen,  wire 
coil  was  used  for  springs  in  corsets  as  early  aa 
the  year  1815. 

With  re^rd  to  the  two  remaining  features, 
— the  location  of  the  elastic  gusset  in  the  sida 
of  the  corset  instead  of  the  back,  and  the  group- 
ing of  the  springs,— the  former  is  found  fully 
described  in  the  specification  of  the  American 
patent  granted  in  1876  to  Mary  J.  G.  Vanor- 
strand.  A  certified  copy  of  this  patent,  thouglk 
introduced  in  evidence,  does  not  appear  in  the 
record;  but  we  were  furnished,  on  the  argu- 
ment, with  a  copy  of  it,  and  that  corset  con- 
tained elastic  gussets  extending  on  both  sidea 
from  the  arm  pits  to  the  hips. 

The  grouping  of  the  springs  is  no  less  dis- 
tinctly described  and  shown  in  the  Schilling 
and  Florsheim  patent  of  1879,  a  certified  copy 
of  which  appears  in  the  record.  The  different 
arrangement  of  these  groupings  as  they  appear 
in  the  patent  sued  upon  is  not  an  invention, 
but  is  a  mere  matter  of  mechanical  judgment. 
"  the  natural  outgrowth  of  the  development  of 
mechanical  skill  as  distinguished  from  inven- 
tion." Burt  v.  Ewry,  133  U.  8.  849,  858 
[88:647.  651],  and  authorities  there  cited; 
Brown  Y.  Piper,  91  U.  8.  87  [23:200]. 

The  argument  is  advanced  that  the  combina- 
tion in  tms  corset  of  the  prior  inventions  se- 
cured and  put  into  use  by  prior  patents,  mak- 
ing it  a  superior  and  cheaper  article,  is  itself  a 
patentable  invention.  We  are  unable  to  agree 
with  appellants'  counsd  on  this  point.  In 
PickeHng  v.  MeOuUoygh,  104  U.  8.  810,  818 
[26: 749,  751],  this  court,  speaking  through  Mr. 
Justice  Matthews,  said:  "In  a  patentable 
combination  of  old  elements,  all  the  constit- 
uents must  so  enter  into  it  as  that  each  qualifies 
everv  other.  ...  It  must  form  either  a  new 
machine  of  a  distinct  character  and  function, 
or  produce  a  result  due  to  the  joint  and  co- 
operating action  of  all  the  elements,  and  which 
is  not  the  mere  adding  together  of  separate 
contributions."  "  The  combmation  of  old  de- 
vices into  a  new  article,  without  producing  any 
new  mode  of  operation,  is  not  invention.*^ 
Burt  V.  Evory,  supra.  See  also  Hailes  v.  Van 
Wormer,  87  U.  8.  20  Wall.  853  [20:  241];  Beeh^ 
endorfer  v.  Faber,  92  U.  8.  847  [23:719]; 
Double- Pointed  Tack  Co,  v.  Two  Rivers  Mfg.  d, 
109  U.  8.  117  [27:8771;  Bussey  v.  Excelsior 
Mfg.  Co.  110  U.  8.  131  [28:95];  PhiUipe  v.  De^ 
troit.  111  U.  8.  604  [28:532];  Stephenson  v. 
Brooklyn  G.  R.  Co,  114  U.  8.  149  [29:58]; 
Beecher  Mfg.  Co.  v.  Atwater  Mfg.  Co.  114  U.  8. 
523  [29:232];  TJiatcher  Beating  Co,  v.  Burtis, 
121  U.  8.  286  [30:9421;  Hendy  v.  Golden  State  S 
M,  Iron  Works,  127  U.  S.  370  [32: 207]. 

In  the  licrht  of  these  authorities,  our  Judg- 
ment is  that  the  appellants'  patent  No.  238, 1(X) 
was  for  a  corset  that  had  been  in  long  and  pub- 
licly known  use,  each  part  of  it  previously  pat- 
ented; that  it  involved  nothing  original  in  the 
constn^ction  of  those  parts  nor  in  their  relation 
to  one  another,  nor  any  change  in  the  function 
of  any  one  of  them:  and  that  the  combination 
of  them  produced  no  original  mechanism  or 
device. 
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The  greater  part  of  the  foregoing  observa- 
178]  ^o°s  ^VP^J  equally  to  the  patent  No.  238,101, 
for  an  elastic  gore  or  gusset  for  wearing  ap- 
parel, and  we  concur  in  the  conclusion  of  the 
court  below,  that  the  first  two  claims  of  that 
patent  are  void  for  want  of  novelty,  and  all  the 
elements  in  those  claims  are  foimd  in  the  Eng- 
lish patent  of  the  Millers  already  considered. 

For  these  reasons  the  decree  ofi/te  (Jouri  below 
U  afflrinetL 

1*^1         JOHN  a  HARDING,  Plff-  '«  ^Bhrr., 

c. 

W.  M.  WOODCOCK,  Collector  of  Internal 

Revenue. 

(See  8.  a  B6porter*8  ed.  48-48D 

Ministerial  officer,  not  liable  as  a  treepauer — col- 
lector of  internal  revenue, 

1.  A  ministerial  offloer.  In  a  case  in  which  it  is  his 
duty  to  act,  cannot,  upon  any  principle  of  law,  be 
made  a  trespasser. 

S.  A  collector  of  internal  revenue,  a  ministerial 
oiBoer,  is  not  liable  for  tbe  enforcement  of  an  as- 
sessment for  taxes  resrular  on  its  face,  made  by 
the  commissioner  of  internal  revenue. 

[No.  29.] 
Argued  and  Submitted  Oct,  £S,  1890.    Decided 

Noo,  S.  1890. 

FJ  ERROR  to  the  Circuit  Court  of  the  (Jnit- 
ed  States  for  the  Middle  District  of  Tenn- 
€fisee,  to  review  a  Judgment  in  favor  of  defend- 
ant, a  collector  of  internal  revenue,  in  an 
action  for  the  wrongful  seizure  and  sale  of 

Elaintiff's  property,  upon  an  assessment  against 
im  as  a  distiller  of  liquors,  made  by  the  com- 
missioner of  internal  revenue.    AffiSrmed, 

Statement  by  Mr.  Justice  Fields 
This  is  an  action  against  the  Collector  of 
Internal  Revenue  of  the  Fifth  Collection  Dis- 
trict of  Tennessee,  for  an  alleged  wrongful 
seizure  and  sale  of  property  of  the  plaintiff 
upon  an  assessment  against  him  as  a  distiller 
[44]  ot  liquors,  made  by  tjie  commissioner  of  in- 
ternal revenue.  It  was  commenced  in  a  state 
court  of  Tennessee,  and  upon  application  of 
the  defendant  was  removed  to  the  circuit 
court  of  the  United  States.  The  material 
facts  as  disclosed  by  the  record  are  these : 
The  plaintiff  in  1881  and  in  1882  owned  and 
operated  a  distillery  of  liquors  in  the  County 
of  Robertson,  Tennessee,  and  had  executed 
the  bond  required  by  statute  in  such  cases. 
In  July,  1881,  an  assessment  was  made 
against  him  for  taxes  allesred  to  be  due  to 
the  United  States,  amounting  to  |4,889.87, 
for  whiskey  supposed  to  have  been  produced 
by  him  at  his  distillery.  The  plaintiff  there- 
upon applied  to  the  commissioner,  in  accor- 
dance with  the  statutes  and  the  regulations 
of  the  Treasury  De[)artment,  to  reconsider  the 
assessment,  termed  in  the  statute  an  appeal  to 
him,  but  a  reconsideration  was  refused.  Up- 
on the  assessment  the  defendant,  as  collector, 
on  the  8d  of  January,  1882,  seized  property 
belonging  to  the  plaintiff  consisting  of  578 
gallons  of  whiskey,  and,  on  the  16th  of  that 
month,  sold  the  same  for  $32.  On  the  2d  of 
June,  1882,  he  seized  other  personal  property 
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I  of  the  plaintiff,  and  also  levied  upon  the  dis- 
jtillery  premises  containing  ten  acres,  and 
soon  afterwards  sold  both  for  $76.72.  Tho 
price  tlius  received  was  greatly  below  tbe  ac- 
tual value  of  the  property.  The  plaintiff 
delivered  the  personal  property  and  the  dis- 
tillery to  tlie  purchaser,  with  a  deed  of  tht 
latter  premises. 

In  March,  1882,  an  action  was  brought  by 
the  United  States  against  the  distillery  ana 
the  sureties  on  his  bond  to  recover  the  taxes 
assessed,  and  in  November,  1883,  a  verdict 
was  rendered  in  their  favor.  The  question 
in  issue  in  the  action  was  the  validity  of  the 
taxes  assessed.  The  verdict  and  the  judgment 
thereon  were  produced  and  relied  upon  as  es- 
tablishing the  invalidity  of  the  assessment 
and  the  liability  of  the  Collector  for  the  dam- 
age sustained  by  the  plaintiff  for  the  seizure 
and  sale  of  his  property.  The  first  seizure 
and  sale,  as  stated  above,  took  place  before 
the  action  was  begun,  and  the  second  seizure 
and  sale,  though  afterwards,  were  made  be 
fore  the  trial  in  the  action  was  had. 

The  declaration  contains  three  counts.    Tbe 
first  sets  forth  substantially  the  facts  as  stated 
above,  except  the  amount  at  which  the  prop- 
ert^r  seized  was  sold.     It  also  avers  that  the 
plaintiff  at  the  time    protested  against  the 
seizure  and  sale  In  both  cases,  and  that  by 
them  he  was  deprived  of  the  use,  control  and 
ownership  of  his  property,  to  his  great  dam* 
a^e.     The  second  count  is  for  a  conversion 
of  the  property,  and  the  third   for  trespass 
on  the  distillery  premises.    To  the  declara- 
tion, the  defendant,  in  addition  to  tbe  eenersl 
issue  of    not  guilty,    filed  several   special 
pleas,  among  others,  one  of  Justification  of 
the  acts  complained  of,  averring  that  they 
were  done  by  him  as  collector  in  the  enforce- 
ment of  the  assessment  duljr  made  and  cer- 
tified to  him  by  the  commissioner  of  internal 
revenue,  with  a  direction  to  collect  the  same 
by  distraint.    There  was  a  replication   to 
this  plea,  and  a  demurrer  to  the  replication, 
whicu  was  finally  disposed  of  by  the  court 
ordering  the  plea  to  oe  stricken  out.    The 
rulings  upon  the  other  special  pleas  do  not 
require  notice,  as  they  are  not  material  to 
the  disposition  of  the  question  presented. 
The  principal  facts  as  disclosed  by  the  plead- 
ings were  also  established  by  the  evidence 
on  the  trial,  the  plaintiff   introdacing  the 
warrants  issued  to  the  Collector  for  the  seix- 
ure  and  sale  of  the  property. 

The  court  instructed  the  jury  that  the  taxes 
for  which  the  defendant,  as  collector,  seized 
and  sold  the  plaintiff's  property  having  been 
asse^ed,  and  the  assessment  certified  to  him, 
the  assessment  was  a  complete  protection  to 
him  against  the  suit  of  the  plaintiff,  and  di- 
rected the  jury  to  return  a  verdict  in  his  favor, 
which  was  accordingly  done,  and  judgment- 
entered  thereon.  This  instruction  was  ex- 
cepted to,  and  constitutes  the  alleged  eiior 
for  a  reversal  of  the  judgment. 

Meeeri.  S.  Watson  and  O.  N.  Tflltmiw 

for  plaintiff  in  error: 

This  suit  is  practically  an  action  against  the 
United  States,  although  the  Collector  is  the  de- 
fendant on  the  record. 

Rev.  Stat  §§  8220,  8226;  PhUadHp^i^  T. 

187  u.  a 
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HABDora  y.  Woodcock. 
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CoOecUrr,  72  U.  S.  5  Wall.  720(18:  614);  United 
J3tats8  V.  FreHehs,  124  U.  S.  315  (81:  471);  I/ne- 
iay  V.  Murray,  70  U.  8.  8  Wall.  1  (18: 129). 

The  plaintiff  is  entitled  to  recover  the  full 
Talue  of  the  property  seized  and  sold. 

Sioll  V.  Pepper,  97  U.  8.  488  (24: 1070);  Eri- 
kine  v.  Hohnbaeh,  81  U.  8.  14  Wall.  618  (20: 
745);  Dollar  8av.  Bank  ▼.  United  State;  86  U. 
8. 19  Wall.  227(22:  80);  Clinkenbeardy.  United 
States,  88  U.  8.  21  WaU.  65  (22:  477);  Rev. 
But.  §  8218;  Conner  v.  Long,  104  U.  8.  228 
(26:  728);  HilU  y.  Exchange  Bank,  105  U.  8. 
810(26:  1052). 

Mr,  Win.  H.  Tail,  SoUdtar-Oeneral,  for 
defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  contended  in  the  court  below, 
and  renews  the  contention  here,  tiiat  the  plea 
]  of  Justification  interposed  by  the  defenaant 
for  the  acts  complained  of,  the  seizure  and 
sale  of  the  property,  having  been  stricken 
out,  he  is  left  defenseless  in  the  action.  That 
such  would  be  the  effect  of  the  ruling  if  the 
declaration  was  one  in  form  for  an  ordinary 
trespass  ma^  be  conceded.  But  the  rule  that 
a  justification  to  an  alleged  trespass,  to  avail, 
must  be  pleaded,  does  not  apply  here.  The 
striking  out  of  the  plea  did  not  remove  the 
fact  that  the  seizure  and  sale  were  made 
under  proceedings  which  protected  the  ofHcer 
of  the  government  from  personal  liability, 
t)ecause  in  the  declaration  itself  his  liability 
is  charged  upon  a  state  of  facts  which  shows 
that  he  acted  in  conformity  with  the  law, 
and  could  not,  therefore,  be  held  responsible 
for  the  alleged  invasion  of  the  rights  of  the 
plaintiff  in  its  enforcement. 

When  the  assessment  was  certified  to  the 
Collector,  his  duty  in  enforcing  it  was  one 
which  he  could  not  refuse  to  perform.  There 
was  no  discretion  vested  in  nim  to  revise  or 
alter  it  in  any  respect.  His  duty  was  purely 
oiinisterial.  In  Erskine  y.  Ebhnbaeh,  81  U. 
S.  14  Wall.  «18,  616  [20:  745,  747],  which, 
like  the  present  action,  was  brought  against 
a  collector  of  internal  revenue  for  the  seizure 
and  sale  of  property  of  the  plaintiff  upon  an 
assessment  for  taxes  duly  made  by  the  asses- 
aor  of  the  district,  the  court  held  that  the 
assessment,  certfQed  to  him  (the  collector), 
was  his  authority  to  proceed!,  and,  like  an 
execution  to  a  sheriff,  re^lar  on  its  face, 
issued  by  a  tribunal  having  jurisdiction  of 
the  subject  matter,  constituted  his  protection. 
At  that  time,  1871,  officers,  termed  assessors, 
made  the  assessment  for  taxes  due  to  the 
United  States  on  distilled  spirits  in  their 
aeveral  districts  (18  8tat.  chap.  172,  sees. 
S,  20),  but  their  office  was  abolished  in  1878, 
and  the  power  to  assess  for  such  taxes  vested 
in  the  commissioner  of  internal  revenue.  17 
Stat.  chap.  18,  sees.  1  and  2,  pp.  401,  402. 
In  the  case  referred  to  the  liability  of  a  min- 
isterial officer  in  the  enforcement  of  process 
was  the  subiect  of  consideration,  and  it  was 
there  held  that  whatever  may,  at  one  time, 
have  been  the  conflict  in  the  adjudged  cases 
as  to  the  extent  of  protection  afforded  to  such 
officers  acting  in  obedience  to  process  or  or- 
ders issued  to  them  by  tribunals  or  officers 
invested  by  law  with  authority  to  pass  upon 


and  determine  particular  facts  and  render 
judgment  thereon,  it  was  now  well  settled 
^  that  if  the  officer  or  tribunal  possesses  juris- 
diction over  the  subject  matter  upon  which 
judgment  is  passed,  with  power  to  issue  an 
order  or  process  for  the  enforcement  of  such 
judgment,  and  the  order  or  process  issued 
thereon  to  the  ministerial  officer  is  regular 
on  its  face,  showing  no  departure  from  the 
law,  or  defect  of  jurisdiction  over  the  person 
or  property  affected,  then,  and  in  such  cases, 
the  order  or  process  will  give  full  and  entire 
protection  to  the  ministerial  officer,  in  its 
regular  enforcement,  against  anv  prosecution 
the  party  aggrieved  may  institute  against 
him,  although  serious  errors  may  have  been 
committed  bv  the  officer  or  tribunal  in  reach- 
ing the  conclusion  or  judgment  upon  which 
the  order  or  process  is  issued."  This  doc- 
trine was  deemed  applicable  to  collectors  of 
internal  revenue  in  enforcing  an  assessment 
for  taxes  regular  on  its  face,  made  by  the  as- 
sessors of  the  district  and  duly  certified  to 
them. 

The  same  doctrine  was  reasserted  in  protec- 
tion of  a  collector  of  internal  revenue  in  tho 
subsequent  case  of  Eaffln  v.  Mason,  82  U.  8. 
15  Wall.  671,  675  [21:  196,  1971,  the  court 
observing  that  *'a  ministerial  officer,  in  a 
case  in  which  it  is  his  duty  to  act,  cannot 
upon  any  principle  of  law  be  made  a  tres- 
passer. ** 

No  question  is  raised  as  to  the  regularity 
in  torm  of  the  assessment  certified  to  vhe  Col- 
lector. It  is  assumed  on  both  sides  that  il  is 
not  open  to  objection  in  that  respect.  The 
principal  point  ur^ed  by  the  plaintiff  in 
error  is  that  the  defendant  should  not  have 
proceeded  to  enforce  the  assessment  after  the 
action  by  the  United  States  was  commenced 
on  the  lK)nd  of  the  distiller  to  collect  the 
same  taxes.  But  it  is  plain  that  the  officer 
had  no  discretion  in  the  matter.  He  could 
not  suspend  or  in  any  way  delay  the  perform- 
ance of  the  duty  imposed  upon  him  because 
the  government  may  have  judged  it  proper 
to  proceed  for  the  same  taxes  by  action,  not 
only  against  the  distiller,  but  against  the 
sureties  on  his  bond  also.  The  government 
may  have  thought  that  the  property  which 
could  be  reached  by  the  Collector  would 
prove  inade()uate  to  meet  the  amount  claimed. 
By  instituting  the  action  it  did  not  waive 
its  rieht  to  pursue  any  other  remedies  af- 
forded by  the  law  to  secure  the  payment  of 
its  claim.  Nor  could  the  Collector  consider 
whether  in  the  pending  action  it  might  not 
be  ultimately  determined  that  the  taxes  were 
illegal  which  he  was  endeavoring  to  collect. 
He  hod  completed  his  duty  more  than  a  year 
before  that  decision  was  rendered.  Had  the 
iudgment  of  their  illegality  been  pronounced 
before  the  enforcement  of  the  assessment  by 
the  Collector,  and  been  brought  to  his  notice, 
a  different  question  mi^ht  possibly  be  raised. 

What  remedy  the  plaintiff  may  have  for 
the  loss  of  his  property  or  for  the  amount  of 
the  proceeds  obtained  on  its  sale,  we  are  not 
called  upon  to  determine  in  this  case.  There 
may  be,  perhaps,  a  claim  against  the  ^vem- 
ment.  All  that  we  decide  is,  that  a  liability 
cannot  be  fastened  upon  the  (Collector,  a  min 
isterial  officer,  for  the  enforoement  of  an  as 
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■eflsment  for  taxes  regular  on  its  face,  made 
by  tiie  commissioner  of  internal   revenue. 
Of  such  an  ofiflcer  the  law  exacts  unhesitating 
obedience  to  its  process. 
Judgment  afflrmed. 


1*^1  THEODORE  H.  BUTLER  bt  aTi.,  AppU,, 

V. 

GEORGE  BTECBIEL  bt  al. 
(Bee  B.  G.  Reporter*!  ed.  a-8Qi) 

Patent  for  bretzel  eutten,  invalid— ^ntentian^ 
prenaui  attempU. 

1.  The  patent  No.  274^904,  granted  to  Theodore  H. 
Butler  and  others,  for  an  improvement  in  bretzel 
eutters,  is  invalid,  as  not  involving  Invention,  but 
only  mechanical  skllL 

S.  In  view  of  the  state  of  the  art,  it  required  no 
Inveotion  to  make  a  single  die  to  cut  dough,  on 
a  flat  surface,  into  any  particular  shape  desired, 
whether  the  shape  of  a  bretzel  or  any  other  shape. 

g.  Tbe  existence  of  invention  in  a  single  die  to  out 
bretzels  on  a  flat  surface  is  not  shown  by  tliefaot 
that  a  large  number  of  persons  had  before  at- 
tempted unsuccessfully  to  make  a  machine  to 
cut  and  twist  bretzels,  or  cut  them  with  dies  set 
In  revolving  cylinders,  and  had  expended  consid- 
erable money  and  time  for  thatlpurpose. 

[No.  86.] 

Argued  Oet.  $4,  1890,    Decided  Nat.  S,  1890. 

APPEAIi  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  Dis- 
trict of  Illinois  dismissing  a  suit  in  equity  for 
the  infringement  of  letters-patent.     Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mesere.  Lysander  Hill  and  Joeeph  B.  Ed- 
§on,  for  appellants: 

If  a  new  combination  and  arrangement  of 
known  elements  produce  a  new  and  beneficial 
result,  never  attained  b^ore,  it  is  evidence  of 
Invention. 

Boe  V.  ChtireU,  18  Pat  Off.  Gaz.  69,  61; 
WeMer  Loom  Co.  v.  Biggins,  105  U.  S.  601 
m:  1181);  Clough  v.  Gilbert  db  B.  Mfg.  Co.  106 
tJ.  8.  178  (27: 188);  Walker,  Pat.  §  68;  Atlan- 
He  Worki  v.  Brady,  107  U.  S.  192  (27:  488). 

The  fact  that  a  device  has  gone  into  general 
use,  and  has  displaced  other  devices  which  had 
been  previously  employed  for  analogous  uses, 
Is  sufficient. 

Smith  Y.  Goodyear  Dental  Vulcanite  Co.  98 
U.  8.  492  (28:  958);  SpiU  v.  CeUuloid  Mfg.  Co. 
18  Blatchf.  190;  Pearl  v.  Ocean  Mills,  11  Pat. 
Off.  Gaz.  2;  Penn  v.  Bibby,  L.  R.  2  Ch.  App. 
127. 

The  invention  so  made  and  patented  was  and 
Is  a  patentable  invention. 

Many  v.  SieerA  Fish.  Pat.  Cas.  17;  Fkirbush 
T.  Cook,  2  Fish.  Pat.  Cas.  668;  Wliij^  v.  Mid- 
dlesex Co.  4  Fish.  Pat.  Cas.  41;  Strong  y.  Noble, 
8  Fish.  Pat.  Cas.  686;  Piatt  v.  United  States  P. 
B.  R.  N.  db  M.  Mfg.  Co.  6  Fish.  Pat.  Cas.  265; 
Putman  ▼.  Weatherbee,  8  Pat.  Off.  Gaz.  820; 
Dalton  V.  Nelson,  18  Blatchf.  857;  Washburn 
d  M.  ^g.  Co.  V.  EaUik,  4  Fed.  Rep.  900;  Bp 
pinger  v.  Rickey,  14  Blatchf.  307;  Smith  v. 
Goodyear  Dental  Vulcanite  Co.  98  U.  8.  492 
(28:  953). 

Messrs.ThomsLB  A.  Banniiiig  and  Ejphraim 
Banning  lor  Mppe^eeB, 

S8g 


Mr.  Justice  Bla.tcliford  delivered  the  opin     1 2% 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  tbe  North- 
ern District  of  RliDois,  March  28,  1888,  by 
Theodore  H.  Butler,  Geor^  W.  Earhart  anc) 
William  M.  Crawford,  against  Grcorgc  Steckel 
and  FredericiL  Steckel,  to  recover  for  the  in- 
fringement of  letters-patent  No.  274,264, 
granted  to  the  plaintiffs  March  20,  1883,  on  aa 
application  filed  July  6, 1882,  for  an  "improve- 
meot  in  bretzel- cutters." 

The  specifications,  claims  and  drawings  of 
the  patent  are  as  follows: 

"  This  invention  relates  to  an  improvement 
in  molds  or  dies  for  stamping  or  cutting  out 
bretzels,  having  for  its  object  more  especially 
to  cause  the  product  or  bretzel  to  have  the  ap- 
pearance of  a  hand-made  bretzel;  and  it  con- 
sists in  the  peculiar  construction  of  the  mold 
or  die  to  effect  this  result,  and  other  details  of 
construction,  substantially  as  hereinafter  more 
fully  set  forth. 

"  In  the  accompanying  drawings,  Figure  1  is 
a  plan  view  of  our  improved  bretzel  die  or 
mold.  Fig.  2  is  a  side  view,  partly  broken  [1 
away,  thereof.  Fig.  8  is  an  enlarged  detailed 
plan  view  of  the  die  proper.  Fics.  4  and  5  are 
sectional  views,  taken  respectively  on  the  lines 
X  X  and  y  y  ot  Fig.  8.  Fiff.  6  is  a  view  of  the 
product  or  bretzel  of  our  die.  In  carrying  out 
our  invention  we  construct  the  die  A  after  the 
fashion  or  configuration  of  the  ordinary  bretzel 
in  its  general  shape— that  is,  as  more  clearly 
shown  in  Fig.  3.  For  the  purpose  of  this  spec- 
ification we  will  describe  the  channel  or  groove  [S 
constituting  the  bretzel -die  as  consisting  of  a 
bow  or  an  approximately  heart-shaped  portion, 
a,  with  its  meeting  portions  a'  extended  so  as 
to  cross  each  other,  as  at  a*.  The  underlapped 
portion  is  further  extended,  as  at  a',  said  ex- 
tension crossing  or  overlapping  an  extension. 
a^,  of  the  pre^ously  overlapped  portion  a*. 
The  extensions  a*  a*  are  projected  into  the  body 
of  the  bow  a.  At  a*  the  creaser  of  one  arm  of 
the  groove  or  channel  is  extended,  as  at  a^. 
across  its  other  arm  and  united  to  a',  while  the 
creaser  a*  is  extended  on  one  side,  as  at  a*, 
across  a*.  The  ends  of  a'  a^  project  into  the 
bow  a  and  terminate  In  creasers  a\  This  con- 
struction enables  the  creasing  of  the  product 
or  bretzel  at  the  points  above  detailed,  which 
imparts  to  the  die  made  bretzel  the  appearance 
of  having  been  made  by  hand,  or  a  natural  ap- 
pearance. The  die  A  may  be  used,  as  shown 
In  connection  with  means  to  permit  its  manipu- 
lation by  hand,  which  consists  of  a  base,  B, 
through  which  it  is  adapted  to  move  or  oper- 
ate, the  guides  or  uprights  C,  the  top  plate  I> 
and  the  sliding  hana-piece  E.  The  upnghta  or 
guides  C  are  fixed  to  the  base  B  and  to  the 
plate  D.  Around  the  plate  D  and  tbe  fpildea 
slides  the  hand-piece  £,  cushioned  preferably 
upon  helical  springs  b,  secured  upon  the 
base  B.  FF  are  the  exx)el1ingstuds,  se- 
cured to  the  top  plate.  D,  and  to  the  base  B^ 
below  which  they  exteno  a  short  distance, 
and  through  coincident  apertures  distributed 
through  tbe  die  A.  The  die  is  fixed  to  the  ver- 
tically sliding  box  or  hand-piece  E.  When  the 
hand-piece  £  is  pressed  downward  tbe  opera- 
tion of  cutting  or  stamping  out  the  tiretirt 

U7  U.  & 


18W. 


Bdtlkb  t.  Steokbi. 


n-m 


from  the  dough  will  be  perfonned.  Upon  the 
rising  of  the  ale,  effected  auiomatfcally  br  the 
■piiDK,  the  studs,  whose  lower  ends,  as  aooTe 
ttaied,  project  a  sboit  dlsiance  below  the  die  fa 
Ite  elevated  positioD,  will  expel  the  plastic 
bretcel  from  the  die,  should  It  have  a  tendeocy 
to  adhere  or  stick  to  It.  The  die  can  also  be 
readily  applied  as  well  to  a  cylindrical  surface 
U  to  other  forfaces,  and  used  Id  any  number 
desired.  Cams  or  other  suitable  devices  may 
be  employed  in  lieu  o(  tbe  band,  for  operatioK 
the  dlee.  We  are  aware  that  tlie  form  of  the 
ereaaen  can  be  cbanged  without  departiuK 
from  the  principle  of  our  Inveulion.  The  prod- 
act  of  the  die  hereio  ihown  ii  iiot  herein 

Kff. 


semblauce  to  »  hand-made  twisted  hretcel  ii 
produced,  while  tbe  creaser  heretofore  uaed,  u 
a',  does  not  produce  tbe  desired  reeulL  EaA 
die  has  three  off-bearing  scrap-passagee,  a*, 
which  pick  up  the  internal  scraps  and  dellva 
tbem  ieto  the  box  or  hand-piece  £.  It  will  be 
obaerred  that  our  dies  form  two  kiuda  of  so^ 
— to  wit,  connected  scraps  and  inieraal  scraps, 
the  latter  being  picked  up  by  tbe  dies,  and, 
after  pasafng  through  tbe  chaooels  a',  are  de- 
livered into  Lbe  box  £,  or  other  suitable  receiv- 
er.   We  are  aware  tbat  It  is  not  new  to  cut 


nected  scrap,  the  lozenges  being  carried  np- 


cUmed,  u  h  wfll  be  made  the  subject  matter 
of  a  subeequent  application.  Tbe  cutter  here- 
ia  shown  la  adapted,  by  means  of  tbe  feet  or 
proJecilODS  f  on  tbe  base  B,  to  be  moved  upon 
a  flat  surface  and  over  tbe  dougb,  and  to  cut 
from  the  same  bretzels.  which  being  left  upon 
■  flat  surface  after  cutting  are  not  so  liable  to 
become  miashaped  as  wbeu  cut  by  rotary  cut- 
tera  as  heretofore,  and,  by  tbe  additional  creas- 
■ra  a*  a*,  and  the  novel  creaiers  a''  a',  perfect 
U7D.  8. 


ward  fn  tlie  tubes;  alao,  tbat  It'li  eU  to  oat 
bretzels  by  means  of  dlee  which  at  once  deliver 
the  internal  sciapa,  ai  tbey  are  cut,  Into  onaof 
the  cylinders  which  carry  the  diee, 

"Having  tbui  fully  described  our  Invention, 
weclaim  and  desire  to  secure  bj  letters-patent — 

"I.  A.  flat  die  for  cuttlns  bretzels,  having 
the  bow  a,  the  loopa  d  a,  the  Intermediate 
twUted  portion  and  tbe  ends  a*  •*,  and  pro- 
vided with  the  central  creater,  ^,  (be  side 
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ereasen,  a*  a*,  and  the  end  creasers,  a^  a%  pro- 
jecting into  the  bow  a,  substantially  as  shown 
and  described. 

*'2.  In  a  bretzel-cutter,  the  combination  of 
the  die  A,  perforated,  as  described,  for  the  re- 
ception ana  passage  of  the  scraps  and  for  the 
expelling-studs  F,  with  said  studs,  the  guide- 
rods  C,  the  base  B,  provided  with  feet  or  pro- 
jections y,  the  spriDCT  b,  perforated  plate  D 
and  the  hand- piece  £,  substantially  as  shown 
and  described. 

"8.  A  flat  bretzel-shaped  die.  having  three 
off-bearing  internal  scrap-passages  or  channels, 
and  perforations  for  the  ezpelling-studs,  in 
combination  with  the  expcllin^-studs,  substan- 
tially as  shown  and  desciibed. 

The  answer  of  the  defendants  set  up,  among 
other  defenses,  "that  bretzels,  for  the  cutting 
of  which  from  the  dough  said  pretended  in- 
vention was  made,  are  an  old  and  well-known 
article,  and  have  been  known  and  in  common 
use  for  a  great  many  years,  and  long  prior  to 
the  said  pretended  invention;  that  bretzels  are 
a  kind  of  hard  brittle  cake,  of  a  particular 
form,  known  and  associated  with  that  particu- 
lar form  throughout  the  whole  civilized  world, 
and  that  all  that  complainants  claim  to  have 
done  in  their  said  invention  was  the  making  of 
a  die  for  cutting  them  in  that  form;  that  the 
bretzels  cut  by  such  die  are  in  no  way  im- 
proved or  different  from  the  bretzels  heretofore 
made;  Uiat  long  prior  to  complainants'  said 
pretended  invention  dies  were  in  common  and 
public  use  for  cutting  dough  into  various  shapes 
and  figures;  that  such  dies  were  so  used  for 
catting  the  various  letters  of  the  alphabet,  dif- 
ferent Kinds  of  animals,  birds,  fishes,  hearts, 
diamonds,  and  aiw  and  eveir  kind  and  variety 
of  attractive  or  fantastic  shapes  that  confec- 
tioners or  dealers  might  fancy  or  desire;  that 
such  dies  were  made  to  cut  any  and  every  form 
that  might  be  desired;  that,  in  making  such 
dies,  the  only  change  that  would  be  required 
would  bo  in  the  form  of  the  cutter,  which 
could  be  and  was  varied  at  pleasure  as  occasion 
required;  that  dies  like  those  above  described 
for  cutting  various  forms  were  made  in  every 
respect  like  the  dies  shown,  described  and 
claimed  in  complainants'  patent,  for  many 
years  before  their  application  lor  letters-patent, 
with  the  exception  that  the  cutters  were  not 
perhaps  of  the  shape  shown  and  claimed  in 
complainants'  patent,  but  were  shaped  to  cut 
every  variety  of  form,  except,  perhaps,  a  bret- 
sel;  that  the  only  difference  between  such  dies 
and  complainants'  dies  was  in  the  form  of  the 
cutter,  which  form  could  be  and  was  varied  at 
pleastire;  that  the  making  a  die  to  cut  bretzels 
aid  not  require  and  did  not  permit  any  inven- 
tion, in  view  of  the  well-known  existence  and 
use  of  dies  for  cutting  various  forms,  as  above 
described;  that  the  complainants'  patent  does 
not  contain  or  claim  anvtbing  that,  in  view  of 
the  state  of  the  art,  could  form  the  subject  of 
a  valid  patent;  and  that  dies  like  those  above 
de8cril)ed  for  cutting  various  forms  were,  for 
many  vears  before  complainants'  application 
for  tneir  patent,  made  and  sold  by  Jacob  Roth, 
of  the  firm  of  Roth,  McMaban  «&  Co.,  at  his 
factory,  No.  60  West  Washineton  Street,  Chi- 
ei^,  Ifliaois,  "  The  answer  also  alleged  "that 
€iUi§  for  €uttiDg  bretzela  like  that  described  and 
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claimed  in  complainants'  patent  hav«  bees 
made  and  publicly  used  in  this  country  long 
before  complainants'  said  pretend^  invention 
thereof  and  more  than  two  years  before  their 
application  for  a  patent  therefor;"  and  "that, 
in  view  of  the  state  of  the  art  at  and  prior  to  the 
alleged  invention  of  the  plaintiffs,  no  invention 
was"  required  in  making  the  inventions  claimed 
in  the  patent  sued  on.'^ 

Issue  was  Joined  and  proofs  on  both  sides 
were  taken,  and  the  case  was  heard  in  the  cir- 
cuit court  by  Judge  Blodgett,  who  made  a  de- 
cree dismissmg  the  bill,  with  costs,  from  which 
decree  the  plaintiffs  have  appealed  to  this 
court.  His  opinion  is  reported  in  27  Fed.  Rep. 
219.  He  says:  "The  bretzel  has  heretofore 
been  chiefiy  made  by  rolling  out  a  strip  of 
dough,  and  bending  it  into  nearly  a  semi-ellip- 
ticafor  heart  shape,  and  crossing  the  ends,  and 
laving  them  upon  the  outer  rim  of  the  circle. 
This  form  leaves,  of  course,  three  interior 
opening,  and  in  cutting  the  bretzel  from  the 
sheet  of  dough,  as  it  passes  under  the  cutter, 
provision  must  be  made  for  the  interior  scrap 
which  is  cut  from  the  dough,  and  this  is  done 
by  having  an  opening  extending  through  the 
plate  and  cutting  dies,  so  that  the  interior  scrap 
IS  carried  off  through  the  tubes  connected  with 
these  openings.  .  .  .  The  proof  shows 
that  it  is  old  in  the  art  connected  with  the 
preparation  of  food,  to  cut  crackers,  cookies 
and  cakes  of  various  sorts  into  many  shapes, 
including  the  shapes  of  animals,  and  shows  the 
use,  for  at  least  ten  years  before  the  application 
for  the  patent  in  question,  of  dies  in  bakeries, 
for  cutting  cakes,  in  the  shape.of  the  capital 
letter  'B'  and  the  character  '& '  with  two  or 
more  scrap  passa^;  and  with  dies  of  this 
character  in  public  use,  I  cannot  inyself  see4, 
any  patentable  novelty  in  the  dies  of  the  pat — 
ent.  They  are  simply  made  to  cut  a  piece  oft 
dough  in  the  shape  of  a  hand-made  bretzel^  J 
while  the  dies  offered  by  the  defendants  as  an- 
ticipating  the  complainants'  dies  cut  pieces  o! 
dough  into  forms  corresponding  with  the  leO^^ 
ter  'B'  and  character  '«&,'  from  which  the  ' 
ternal  scrap  must  be  removed.  These  old  die^ 
also  show  expelling  studs,  by  which  the 
figure  is  expelled  or  pushed  out  of  the  die 
being  cut,  performing  the  same  function  thac 
is  performed  by  the  expelling  studs  in  the 
ent.  It  is  true,  I  doubt  not,  that  it  reqo 
considerable  mechanical  skill  to  make  a  d: 
which  would  cut  a  bretzel  from  dough  so  aaf 
imitate  a  hand-made  bretzel,  because  the  ham 
made  bretzel  is  somewhat  clumsilv  shaped, : 
the  parts  are  bent,  twisted  and  laid  upon 
other;  and  it  was  undoubtedly  a  matter  requr 
ing  some  study,  effort  and  experiment  to 
the  shape  of  the  die  correspond  with  the 
nal  formation  of  the  bretzel.  This,  howev» 
seems  to  me  not  to  involve  invention,  bat 
mechanical  skill.  The  cutter  might  be 
pelled  to  experiment  some — that  is,  cut  se 
dies — but  that  is  not  invention.  The 
also  shows  that  a  large  number  of  persons, 
fore  these  patentees,  had  attempted  to  m 
machine  which  would  cut  bretzels,  and 
siderable  monev  and  time  seem  to  have 
expended  in  efforts  to  produce  sach  a  mach 
but  the  noticeable  thing  in  regard  to  all  tf 
early  efforts  was  the  fact  that  most  of 
,  engaged  in  them  were  trying  to  draw  oat 
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twist  the  dough  by  machinery  rather  than  to  fact  that  a  large  number  of  persons  had  before  [81 
cot  or  stamp  dough  from  a  flat  sheet,  while  attempted  unsuccessfully  to  make  a  machine 
others  were  endeavoriog  to  cut  them  with  dies  to  cut  bretzels,  and  had  expended  considerable 
■et  in  revolving  cylinders;  and,  as  soon  as  the  money  and  time  for  that  purpose,  it  is  to  be 
Idea  of  cutting  the  dough  from  a  flat  sheet  was  said,  as  stated  by  the  circuit  court,  that  most 
conceived,  the  difficulty  seems  to  have  van-  of  them  were  engsged  in  tiying  to  draw  out 
ished,  and  success  followed  the  effort,  as  the  and  twist  the  dough  bv  machinery,  rather  than 
only  change  made  was  to  adapt  the  old  letter  to  cut  out  the  form  of  a  bretzel  by  a  single  die 
dies  to  the  shape  of  a  bretzel."  The  opinion  from  a  flat  sheet,  or  else  were  endeavonng  to 
further  sadd  that  it  seemed,  from  the  proof,  in-  cut  bretzels  with  dies  set  in  revolving  cylin- 
asmuch  as  the  bretzel  is  an  article  of  time-hon-  ders.  It  also  appears  that  those  efforts  were 
oted  history  in  Uie  German  countries,  con-  largely  made  in  attempts  to  cut  out  the  bretzel 
nected  to  some  extent  with  the  older  religious  bv  two  opposite  dies,  and  that,  as  soon  as  the 
observances  of  that  people,  snd  intinuitelv  with  idea  occurred  of  cutUng  the  dough  by  a  single 
their  present  social  enjoyments,  that,  in  the  die  from  a  flat  sheet,  success  came  at  once,  Inr 
first  efforts  at  making  them  bv  machinery,  it  merely  changing  the  shape  of  the  old  single 
was  assumed  that  they  must  in  every  respect  die.  It  also  appears,  as  suggested  by  the  cir- 
simulate  those  made  by  hand  or  they  would  cuit  court,  that  there  was  a  prejudice  against 
not  be  acceptable  to  the  public,  and  must  not  machine-made  bretzels. 
only  simulate  them  in  appearance,  but  the  Tfis  decree  of  the  Oireuii  Court  ii  qfflrmed, 
manipulation  of  the  dough  must  be  substan- 
9]  tially  the  same  as  in  those  made  by  hand,  but  — 

when  the  machine-made  bretzels  were  intro-         

duoed  to  the  public,  and  accepted  in  place  of  CATHERINE   FISHBURN,  P{f .  in  Err.,       r^i 
the  hand-made  article,  the  problem  was  solved ;  «. 

and  that  the  merit  of  these  patentees  seemed  to  CHICAGO,   MILWAUKEE   &   St.  PAUL 
have  been  in  overcoming  a  fixed  prejudice  in  RAILWAY  COMPANY, 

favor  of  the  hand-made  goods  rather  than  in 

inventiDg  any  radically  new  process  for  mak-  (Bee  B.  a  Reporter^  ad.  60.  CD 

log  the  same  goods  by  macbinerj.    We  unan- 
imously concur  with  the  circuit  court  in  its  Praetie^— review  ef  denial  ef  maUan  far  nsm 
views.  trial — right  ef  review. 

It  is  urged  by  the  appellants  that  the  circuit 
court  erred  in  finding,  as  a  fact,  that  dies  ex-  !•   Oourts  of  the  United  States  are  not  governed  by 
isted  which  cut  cakes  in  the  shape  of  the  capi-      ^he  statute  or  praotloe  of  the  state  oourtu,  as  to 
tal  letter  'B'  and  the  character  *&,'  with  two  or      motions  for  new  trial  and  bills  of  exceptions, 
more  scrap  passages.    But  we  find  that  the  ^   Aocordlng  to  the  praotloe  of  the  courts  of  Ihe 
evidence  establishes  that  fact.  ^°**e^  ^^^^  *^*  o^^wTuMng  of  a  motion  for  a 

In  view  of  the  testimony  as  to  the  state  of  °tT^^«  Iw  Ix^^n^SIn^JJlS^ 

the  art,  it  required  no  invention  to  make  a  w*»ew  the  only  exception,  in  respect  to  which  er- 

•     1    !?:   I  '^i""'^  r"  U^     ^  ""     g  "*»^  "  ror  is  assigned,  is  OFerruUng  a  motion  for  new 

single  die  to  cut  dough,  on  a  flat  surface  mto  trial,  ^co^  wiU  not  revtew  the  case, 

any  parUcular  shape  dfesired.  whether  Uie  shape  ^  ^he  right  of  review  in  this  court  is  limited  to 

of  a  bretzel  or  any  other  shape.    Smttn  v.  Questions  of  law  appearing  on  the  face  of  the 

JiiehoU,  88  U.  8.  21  Wall.  112,  119  [22:  566,  S^jSl                 »pp«"°»  «»  we  nwe  «  uia 

bin];  Dunbar  v.  Myere,  94  U.  8.  187,  199  [24:  [No.  42.] 

84,  891;  Fiomaee  Holder  Oo.  v.  Ferguson,  119  Argued  Oct,  31, 1890.       Decided  Mv,  S,  1890. 
U.  S.  836,  888  [80:  406,  40r|,  and  cases  there 

cited;  Peters  v.  Active  Mfg.  Co.  180  U.  8.  626,  fN  ERROR  to  the  Circuit  Court  of  the  United 
028,629  [82:  1057,  1058T;  Watson  v.  Cinein-  i  States  for  the  Western  District  of  Wisconsin, 
nati,  L  8t.  L.  d  C.  B.  Co,  182  U.  8.  161,  167  to  review  a  Judgment  for  defendant,  in  an  ao- 
[88:  295,  29S].  tion  for  damages  for  wrongfully  ejecting  plain- 
All  that  it  was  necessary  to  do  was  to  take  tiff  from  one  of  defendant's  passenger  trains, 
the  bretzel  as  a  pattern  and  make  a  die  to  cor-  Affirmed. 

respond  in  shape  with  it.     The  bretzel  pre-  The  facts  are  stated  in  the  opinion, 

sented  all  the  lines  and  creases,  points  and  con-  jfr,  B.  F«  Donwiddie  for  plaintiff  in  error, 

figurations  that  were  required  in  the  die.    The  The  court  declined  to  hear  further  argument 

question  was  one,  not  of  invention,  but  simply  Messrs.  Burton  Sanson  and  Mm  W.  Car$ 

of  mechanical  skill  and  imitation.    The  per-  for  defendant  in  error, 
forations  in  the  die  for  the  passing  upward  of 

the  scraps,  and  tbeeipelliog  studs  for  pushing  Fuller*  Ch.  J.: 

off  the  bretzel  from  the  die,  and  all  the  detaifi  This  was  an  action  for  damages  brought  by 

gpecifled  in  the  second  claim  of  the  patent,  plaintiff  in  error  against  defendant  in  error  for 

were  old  in  machines  that  had  been  used  by  wrongfully  ejecting  her  from  one  of  its  passen- 

bakers  for  many  years.    All  that  was  neces*  ger  trains,  and  resulted  in  a  verdict  and  Judg^ 

aary  was  to  take  out  the  old  cutter  and  put  in  ment  in  favor  of  defendant  in  error, 

one  in  the  reverse  form  of  a  bretzeL    The  rest  In  regard  to  motions  for  new  trial  and  bills 

of  the  machine  had  been  used  in  the  same  way  of  exceptions,  courts  of  the  United  8tates  are 

in  connection  with  other  forms  of  dies.    There  independent  of  anv  statute  or  practice  prevail-      [61] 

Is  nothing  in  the  suggestion  that  bretzel  dough  iog  in  the  courts  of  the  8tate  in  which  the  trial 

is  different  from  other  doughs,  in  respect  to  is  had.    Missouri  Pae.  B.  Co.  v.  Chicago  db 

the  action  of  a  die  upon  it.  A.  R.  Co.  182  U.  8.  191  [88:  809]. 

In  regard  to  the  point  taken  that  the  exist-  The  only  exception  in  respect  to  which  plain- 

eoce  of  Invention  in  this  case  is  shown  by  the  tiff  assigns  error  here  was  to  the  overruling  of 
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her  motion  for  a  new  trial,  wbicb  Is  not  tbe       The  Victoria,  18  Fed.  Hep.  48;  The  Harold, 

subject  of  exception,  according  to  the  practice  21  Fed.  Rep.  428;  The  Edith  Qodden,  23  Fed. 

of  the  courts  of  the  Unit^  States.  Bep.  48;  Atlee  ▼.  Northweitom  U,  Packet  Co, 

Various  objections  to  tbe  charge  of  the  court  88  U.  S.  21  Wall.  889,  896  (22:  619,  621). 
were  set  out  as  grounds  for  tbe  piotion  for  new      The  decree  cannot  be  sustained  by  the  rale 

triul,  but  it  nowhere  appears  that  exceptions  that  when  a  seaman  falls  sick  or  sustains  in- 

were  taken  to  any  of  tnese  matters,  save  as  jur^  in  the  service  of  bis  vessel  certain  respon- 

involved  in  the  overruling  of  that  motion,  nor  sibilities  as  to  care  and  attention  devolve  upon 

does  the  record  show  that  the  action  of  the  cir-  the  vessel. 

cuit  court  was  invoked  upon  the  ground  that       The  City  of  Alexandria,  17  Fed.  Rep.  890; 

there  was  no  evidence  to  sustain  the  verdict.  Curtis,  Rights  and  Duties  of  Seamen,  109;  J^e 

Our  right  of  review  is  limited  to  questions  of  Atlantic,  Abb.  Adm.  451 ;  Nevitt  v.  Clarke,  Ol- 

law  appearing  on  the  face  of  the  record,  and  cott,  816;  The  Ben  Flint,  1  Abb.  126. 
we  find  none  such  presented  here.  Mesere.  Roser  Foster  and  Jamee  A,  PaU 

The  Judgment  tnuit  therefore  he  affirmed.  rick,  for  appellee: 

Tbe  power  of  an  admiralty  court  to  divide 

—  damages  in  maritime  cases  is  not  confined  to 

cases  of  collision,  but  extends  to  other  cases  of 

[1]        THS   STEAMER    MAX    MORRIS,    John  admiralty  jurisdiction. 

MoHBiB,  Claimant,  Appt,,  Snow  v.  Carruth,  1  Spr.  Adm.  824-  OArii- 

V.  tian  V.  Van  Tassel,  12  Fed.  Rep.  884;  i%e  ^ 

PATRICK  CURRY  bt  al.  S^'^vl?  ^-  S^^/  ^^L^^.^^*  ?1^S?- 

Rep.  546;  The  Explorer,  20  Fed.  Rep.  185;  1%$ 

(See  8.0.  The  Max  Morris,  Beporter's  ed.  l-M.)  Wanderer,  Id.  140. 

Damages  inadmiraUy  for  negligence,  when  di-      Mr.    Justice   Blatchford   delivered   tha 

vided.        '  opinion  of  the  court: 
,     ,  ,       ,_                     .      ^  ^    ,    ^       ,  This  is  a  suit  in  admiralty,  brought  in  the 

^^^J^p^orer^  ^J^vioyeA  to  load  coal  on  District  Court  of  the  United  Stat^  for  the 

SS^'SSSlfft!;™  i«^^I^  hrtd^^^  Southern  District  of  New  York,  by  Patrick 

Dy  nis  failing  from  tne  steamer^s  Driotfe  to  ner  r»,,-~T  «oM*;«.a4-  ♦¥»«  q*^«,^^*  tlt--  lur^t—s- 

deck,  parUy  through  his  own  negligence  and  ^^^  ?^^°®^J*'®  Steamer  Max  Moiris. 

partly  through  the  negligence  of  the  steamer's       ^he  libel  alleges  that  on  the  27tb  of  Oo- 

officers,  is  entitled,  in  a  suit  in  admiralty  against  ^o^^r,  1884,  the   libelant  was   lawfully   on 

tbe  vessel  for  damages  for  sucb  injury,  to  a  de-  board  of  that  vessel,  being  employed  to  load 

oree  for  divided  damages.  coal  upon  her  bv  the  stevedore  who  had  the 

a.  Tbe  admbralty  rule  of  the  division  of  damages,  contract  for  loading  the  coal ;  that,  on  that 

in  cases  of  collision,  where  both  vessels  are  in  day,  the  libelant,  while  on  the  vessel,  fell 

fault,  is  applicable  to  all  oases  of  marine  tort,  from  her  bridge  to  the  deck,  through  the 

founded  upon  negligence  and  prosecuted  in  ad-  negligence  of  those  in  charge  of   her  in  hav- 

"^^'^^'y-  ing  removed  from  tbe  bridge   the   ladder 

^  ,    .       ,^  [No.  44.]  usually  leading  therefrom  to  tiie  deck,  and 

Submitted  May  6, 2890.    Decided  Jfbe.  27, 1890.  in  leaving  open,  and  failing  to  guard,  the 

•r>-r«-.n.-r  *  .  apcrturo  thus  left  in  the  rail  on  the  bridge; 

A  PPEAL  from  a  decree  of  the  Circuit  Court  that  the  libelant  was  not  guilty  of  negli- 

Ijl  of  the  United  States  for  the  Southern  Dis-  gence ;  and  that  he  was  injured  by  the  fall 

trict  of  New  York  in  favor  of  the  libelant  in  and  incapacitated  from  labor.     He  claimed 

admiralty  for  damages  for  a  personal  injury  $8, 000  damages. 

through  tbe  negligence  of  those  in  charge  of      The  answer  alleges  negligence  on  the  part 

the  vessel.    Affirmed.  of  the  libelant  and  an  absence  of  negligence 

MessTS.  Butler,  Stillman  db  Hubbard  and  on  the  part  of  the  claimant 
'^''^^elmua  Mynderse,  for  appellant:  The  district  court,  held  by  Judge  Brown, 

The  libelant  cannot  recover  when  bis  own  entered  a  decree  in  favor  of  the  libelant  for    * 

negligence  has  contributed  to  the  accident  $150  damages,  and  $82.88  as  one  half  of  the    ^ 

Whart.  Neg.  §  800;  2^  Explorer,  20  Fed.  libelant's  costs,  less  |47.06  as  one  half  of  the   « 

Rep.  185.  189;  fathers  v.  Blessing,  105  U.  S.  claimant's  costs,  making  the  total  award  to   ^ 

626  (26 :  1192);  Tfie  Calista  Hawes,  14  Fed.  Rep.  the  1  ibelant  $185. 27.    The  opinion  of  the  dis-    - 

498;  The  Kate  Cann,  8  Fed.  Rep.  719;  The  trict  judge  ia  reported  in  24  Fed.  Rep.  860. 

Bheola,  19  Fed.  Rep.  926.  It  appears  from  that  that  the  judge  charged  -3 

Contributory  negligence  is  a  defense  to  the  to  the  libelant's  own  fault  all  his  pain  and  -M 

action,  tbe  claim  being  prosecuted  in  the  ad-  suffering  and  all  mere  consequential  dam-    - 

miralty  court  by  a  libel  in  personam.  ages,  and  charged  the  vessel  with  hia  wagea^ 

Bolmes  v.  Oregon  ds  C.  H.  Co.  5  Fed.  Rep.  at  $2  per  day,  for  75  working  dayi.  maUng 

628, 528;  Peterson  v.  The  Chandos, 4¥ed.  Rep.  $150.  *^         "^  ©      j-.  -• 

645,  649;  2^  Oermania,  9  Ben.  856;  The  fe       The  claimant  appealed  to  the  circuit  coart 

B.  Ward,  Jr.  20  Fed.  Rep.  702,  704.  on  the  ground  that  the  libel  should  hav» 

The  admiralty  rule  of  division  of  damages,  been  dismissed.    It  was  stipulated  betweeia. 

applicable  to  collision  cases,  has  never  been  the  parties  that  the  facta  as  stated  in  tbm 

applied  to  cases  of  personal  injuries.  opinion  of  the  district  judge  should  be  takea 

The  Schooner  Catharine  t.  J)ickinson,  68  U.  as  the  facts  proved  in  the  case,  and  that  th» 

8.  17  How.  178  (16:  288).  appeal  should  be  heard  on  those  facts.    Judge 

A  servant  cannot  recover  for  injuries  sua-  Wallace,  who  heard  the  case  on  appeal  Tn 

tained  through  the  negligence  of  a  fellow  serv-  the  circuit  court,  delivered  an  opinion,  in 

««t  August,  1886,  which  is  reported  i»>  '^^^ 
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Rep.  881,  affirming  the  decree  of  the  district 
«ourt.  No  decree  was  made  on  that  decision, 
bat  the  case  came  up  again  in  the  circuit 
<x>urt  on  the  14th  of  March,  1887,  the  court 
being  held  by  Mr,  Justice  Blatchford  and 
Judge  Wallace,  when  a  certificate  was  signed 
by  Uiem  stating  as  follows :  ''The  libelant 
was  a  longshoreman,  a  resident  of  the  City 
and  County  of  New  York,  and  was,  at  the 
time  when  the  said  accident  occurred,  em- 
ployed as  lon^horeman,  by  the  hour,  by  the 
stevedore  having  the  contract  to  load  coal  on 
board  the  steamship  Max  Morris.  The  in- 
juries to  the  libelant  were  occasioned  by  his 
falling  through  an  unguarded  opening  in  the 
rail  on  the  uter  end  of  the  lower  bridge. 
Tlie  Max  Morris  was  a  British  steamship, 
hailing  from  Liverpool,  England.  The  de- 
fendant contends,  as  a  matter  of  defense  to 
said  libel,  that  the  injuries  complained  of 
by  libelant  were  caused  by  his  own  negli- 
gence. The  libelant  contends  that  the  in- 
juries were  occasioned  entirely  through  the 
fault  of  the  vessel  and  her  ofiicers.  The 
court  finds,  as  a  matter  of  fact,  that  the  in- 
juries to  the  libelant  were  occasioned  partly 
through  his  own  negligence  and  partly 
through  the  negligence  of  the  ofiicers  of  the 
vessel.  It  now  occurs,  as  a  question  of  law, 
whether  the  libelant,  under  the  above  facts, 
is  entitled  to  a  decree  for  divided  damages. 
On  this  question  the  opinions  of  the  juofgcs 
are  in  conflict."  On  motion  of  the  claimant, 
the  question  in  difference  was  certified  to 
this  court,  and  a  decree  was  entered  by  the 
<iircuit  court  affirming  the  decree  of  the  dis- 
trict court  and  awarding  to  the  libelant  a  re- 
covery of  $135.27,  with  interest  from  the 
date  of  the  decree  of  the  district  court,  and 
$26.30  as  the  libelant's  costs  in  the  circuit 
court,  making  a  total  of  $172.  From  that 
decree  the  claimant  has  appealed  to  this 
court.  Rev.  Stat.  §§  652,  693 ;  D&w  v.  John- 
ton,  100  U.  8.  158  [25:  632], 

The  question  discussed  in  the  opinions  of 
Judge  Brown  and  Judge  Wallace,  and  pre- 
sented to  us  for  decision,  is  whether  the  li- 
belant was  debarred  from  the  recovery  of  an^ 
fium  of  money,  by  reason  of  the  fact  that  his 
own  negligence  contributed  to  the  accident, 
althougli  tnere  was  negligence  also  in  the 
ofiicers^of  the  vessel.  The  question  presented 
by  the  certificate  is  really  that  question,  al- 
though stated  in  the  certificate  to  be  whether 
the  libelant,  under  the  facts  presented,  was 
•entitled  to  a  decree  ''for  diviaed  damages." 
It  appears  from  the  opinion  of  the  district 
judge  that  he  imposed  upon  the  claimant 
^  some  part  of  the  damage  which  his  con- 
current negligence  occasioned,  while  it  does 
not  appear  from  the  record  that  the  award  of 
the  1^50  was  the  result  of  an  equal  division 
of  the  damag^es  suffered  by  the  libelant,  or  a 
giving  to  him  of  exactly  one  half,  or  of 
more  or  less  than  one  half,  of  such  damages. 

The  particular  question  before  us  has  never 
been  authoritatively  passed  upon  by  this 
•court,  and  is,  as  statea  by  the  district  judge 
in  his  opinion,  whether,  in  a  court  of  ad- 
miralty, in  a  case  like  the  present,  where 
personal  injuries  to  the  libelant  arose  from 
nis  negligence  concurring  with  that  of  the 
vessel,  any  damages  can   be   awarded,  or 
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whether  the  libel  must  be  dismissed,  acQord- 
ing  to  the  rule  in  common-law  cases. 

The  doctrine  of  an  equal  division  of  dam- 
ages in  admiralty,  in  the  case  of  a  collision 
between  two  vessels,  where  both  are  guilty 
of  fault  contributing  to  the  collision,  had 
long  been  the  rule  in  England,  but  was  first 
established  by  this  court  in  the  case  of  The 
Qdhooner  CcUhanne  v.  Dickinson^  58  U.  S.  17 
How.  170  [15:  233],  and  has  been  applied 
by  it  to  cases  where,  both  vessels  being  in 
fault,  only  one  of  them  was  injured,  as  well 
as  to  cases  where  both  were  injured,  the  in- 
jured vessel,  in  the  first  case,  recovering  only 
one  half  of  its  damages,  and,  in  the  second 
case,  the  damages  suffered  by  the  two  ves- 
sels bein^  added  together  and  equally  di- 
vided, and  the  vessel  whose  damages  exceeded 
such  one  half  recovering  the  excess  a^inst 
the  other  vessel.  In  the  case  of  T/ie  Sc/tooner 
Catharine  v.  Dickinson,  supra,  both  vessels 
bein?  held  in  fault  for  the  collision,  it  was 
said  by  the  court,  speaking  by  Mr.  Justice 
Nelson  (p.  177  [285]),  that  the  well-settled 
rule  in  the  English  admiraltv  was  *'to  divide 
the  loss, "  and  that  **  under  the  circumstances 
usually  attending  these  disasters'*  the  court 
thought  **  the  rule  dividing  the  loss  the  most 
just  and  equitable,  and  as  best  tending  to 
induce  care  and  vigilance  on  both  sides,  in 
the  navigation.  ** 

This  rule,  recognized  as  one  of  an  equal 
division  of  the  loss,  has  been  applied  by  this 
court  in  the  following  cases:  Bogers  v. 
Reamer  St.  Charles,  60  U.  S.  19  How.  108 
[15 :  563]  ;  Chamberlain  v.  Ward,  62  U.  8. 
21  How.  548  [16 :  211]  ;  The  Washington,  76 
U.  8.  9  Wall.  513  [19 :  787] ;  The  Sapphire, 
78  U.  8.  11  Wall.  164  [20 :  127]  ;  The  Ari- 
adne,  80  U.  8.  13  Wall.  475  [20:  542]  ;  The 
Continental,  81  U.  8.  14  Wall.  345  [20 :  8011 ; 
Atlee  V.  Northwestern  U,  Packet  Co,  88  U.  8. 
21  Wall.  889  [22 :  619]  ;  The  Teutonia,  90  U. 
8.  23  Wall.  77  [28 :  44];  T^ie  Sunnyside,  91 
U.  8.  208  [23 :  802]  ;  The  America,  92  U. 
8.  432  f23 :  lU]',  The  Alabama,  Id.  695 
[763]_;  The  Atlas,  93  U.  8.  302  [23 :  863] ; 
The  Juniata,  Id.  337  [980]  ;  The  Stephen  Mor- 
gan,  94  U.  8.  599  [24 :  266]  ;  The  Virginia 
Ehrman,  97  U.  8.  809  [24 :  «90] ;  The  City 
of  Hartford,  Id.  328  [9301  ;  The  Civilta,  103 
tJ.  8.  699  [26 :  599]  ;  The  Connecticut,  Id. 
710  [467]  ;  The  North  Star,  106  U.  8.  17  [27 : 
911 ;  The  Sterling,  Id.  647  [98],  and  The 
Manitoba,  122  U.  8.  97  [30:  1095]. 

It  may  be  well  to  refer  particularly  to  some 
of  these  cases,  which  have  a  beai'ine  upon  the 
present  question.  In  the  case  of  2he  Wash' 
ington,  two  vessels  were  held  in  fault  for  a 
collision  which  resulted  in  injuries  to  an 
innocent  passenger  on  one  of  them,  who  pro- 
ceeded against  both  in  the  same  libel.  This 
court  held  that  the  damages  to  the  passenger 
ought  to  be  apportioned  equally  between 
the  two  vessels,  with  a  reservation  of  a  right 
in  the  libelant  to  collect  the  entire  amount 
from  either  of  them,  in  case  of  the  inability 
of  the  other  to  respond  for  her  portion.  In 
that  case,  the  rule  of  the  equal  division  of 
damages  was  extended  to  damages  other  than 
those  sustained  by  either  or  both  of  the  ves- 
sels in  fault. 

In  AtUe  ▼.  Northwestern   U.  Packet  Co.y  a 
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baree  owned  by  the  libelant  was  sunk  bv 
striking  a  stone  pier  owned  by  the  respond- 
ent, built  in  the  navigable  paxt  of  the  Mis- 
sissippi River.  Both  parties  being  found  in 
fault  by  the  district  court,  that  court  divided 
the  damages  sustained  by  the  libelant,  and 
rendered  a  decree  against  the  owner  of  the 
pier  for  one  half  of  them.  The  circuit  court 
held  the  owner  of  the  pier  to  be  wholly  in 
fault,  and  decreed  the  entire  damage  against 
him.  He  having  appealed,  this  court,  after 
two  hearing  of  the  case,  reversed  the  decree 
of  the  circuit  court  and  reinstated  that  of  the 
10]  district  court.  In  the  opinion  of  this  court, 
delivered  by  Mr,  Justice  Miller,  the  case  is 
treated  as  one  of  collision.  The  pier  having 
been  placed  bv  the  respondent  in  the  navi- 
gable water  of  the  Mississippi  River  without 
authoritv  of  law,  this  court  held  him  to  be 
responsible  for  the  damages  sustained  by  the 
libelant  from  the  striking  of  the  pier  by  the 
barge.  It  held  also  that  there  was  negl igence 
on  the  part  of  the  barge,  and  said  (p.  895 
1621])  :  ''But  the  plaintiff  has  elected  to 
bring  his  suit  in  an  admiralty  court,  which 
has  jurisdiction  of  the  case,  notwithstanding 
the  concurrent  right  to  sue  at  law.  In  this 
court  the  course  of  proceeding  is  in  many 
respects  different  and  the  rules  of  decision 
are  different.  The  mode  of  pleading  is  dif- 
ferent, the  proceeding  more  sununary  and 
informal,  and  neither  party  has  a  right  to 
trial  by  jury.  An  important  difference  as 
regards  this  case  is  the  rule  for  estimating 
the  damages.  In  the  common-law  court  the 
defendant  must  pay  all  the  damages  or  none. 
If  there  has  been  on  the  part  of  the  plaintiffs 
such  carelessness  or  want  of  skill  as  the  com- 
mon law  would  esteem  to  be  contributory 
negligence,  they  can  recover  nothing.  By 
the  rule  of  the  admiralty  court,  where  there 
has  been  such  contributory  negligence,  or, 
in  other  words,  when  both  have  D^n  in  fault, 
the  entire  damages  resulting  from  the  collis- 
ion must  be  equally  divided  between  the 
parties.  This  rule  of  the  admiralty  com- 
mends itself  quite  as  favorably  in  its  in- 
fluence in  securing  practical  justice  as  the 
other ;  and  the  plaintiff  who  has  the  selec- 
tion of  the  forum  in  which  he  will  litigate 
cannot  complain  of  the  rule  of  that  forum. " 
This  court,  therefore,  treated  the  case  as  if 
it  had  been  one  of  a  collision  between  two 
vessels. 

The  case  of  The  Alabama  was  like  that  of 
The  Wds^iington,  where  an  innocent  part.v 
recovered  damages  against  two  vessels,  bom 
of  which  were  In  fault  in  a  collision.  In 
that  case  it  is  said  in  the  opinion  of  the 
court,  delivered  by  Mr,  Justice  Bradley  (p. 
^^  [764]) ,  that  "^ the  moiety  rule  has  been 
adopted  for  a  better  distribution  of  justice 
between  mutual  wrong-doers;  and  it  ou^ht 
not  to  be  extended  so  far  as  to  inflict  positive 
loss  on  innocent  parties." 

The  caso  of  Hie  Atlae,  was  that  of  a  suit 
[11]  Agsiust  the  Atlaa  by  an  insurance  company 
for  the  loss  of  a  canal -boat  and  her  cargo 
while  she  was  in  tow  of  a  tus,  through  a 
ool  1  ision  between  the  Atlas  and  the  tug.  The 
tug  was  not  sued.  The  district  and  circuit 
oowrta,  in  view  of  the  fact  that  the  collision 
was  caused  by  the  mutual  fault  of  the  Atlas 


and  the  tug,  decreed  to  the  libelant,  against 
the  Atlas,  one  half  of  its  damages.  This 
court  held  that,  as  the  owner  of  the  cargo 
which  was  on  board  of  the  canal -boat  wa» 
not  in  fault,  the  libelant  was  entitled  to  re- 
cover the  entire  amount  of  its  damages  fron^ 
the  Atlas,  the  tug  not  having  been  Drought 
in  as  a  party  to  the  suit,  fiy  Rule  59  ii> 
Admiralty,  promulgated  by  this  court  March 
26.  1883  (112  U.  S.  743  [20:  927]),  the  claim- 
ant or  respondent  in  a  suit  for  damage  by^ 
collision  may  compel  the  libelant  to  bring 
in  another  vessel  or  partj  alleged  to  have 
been  in  fault. 

The  case  of  Hie  Juniata  is  worthy  of  at* 
tention.  In  that  case,  one  Pursglove,  the 
owner  of  a  steam-tug,  filed  a  libel  against 
the  Juniata  to  recover  for  damages  sustained 
by  the  tug  by  a  collision  between  it  and  the 
Juniata,  and  also  damages  for  personal  in- 
juries to  himself.  The  district  court  held 
both  vessels  to  have  been  in  fault,  and  made 
a  decree  of  $10,000  in  favor  of  Pursglove, 
for  one  half  of  his  damages.  This  decree 
was  affirmed  by  the  circuit  court  and  by  this 
court.  It  is  quite  evident  from  the  report  of 
the  case  that  damages  were  awarded  to  Purs- 
glove for  his  personal  injuries,  although  hi* 
tuff  was  held  to  have  been  in  fault. 

Some  of  the  cases  referred  to  show  that  thla 
court  has  extended  the  rule  of  the  division 
of  damages  to  claims  other  than  those  for 
damages  to  the  vessels  which  were  in  fault 
in  a  collision. 

In  England,  the  common-law  rule  that  a 

f plaintiff  who  is  guilty  of  contributory  neg- 
igence  can  recover  nothing,  was  made  by 
statute  to  yield  to  the  admiralty  rule  in  re- 
spect to  damages  arising  out  of  a  collision 
between  two  ships,  by  subdivision  (9)  of  sec- 
tion 25  of  chap.  66  of  36  «&  37  Vict. ,  beinff 
the  Judicature  Act  of  August  5,  1878  (L.  R.  8 
Stat.  321) ,  which  provides  as  follows :  "  (9. ) 
In  any  cause  or  proceeding  for  damages  aris* 
ing  out  of  a  collision  between  two  ships,  if 
both  ships  shall  be  found  to  have  been  in 
fault,  t^e  rules  in  force  in  the  court  of  ad- 
miralty, so  far  as  they  have  been  at  variance 
with  the  rules  in  force  in  the  courts  of  com* 
mon  law,  shall  prevail."  The  same  provit- 
ion  was  enacted  in  the  same  language  by 
subdivision  (9)  of  section  28  of  chap.  57  of 
40  &  41  Vict.,  being  the  Judicature  Act  in 
relation  to  Ireland,  of  August  14,  1877  (K 
R.  12  Stat.  362). 

The  admiraltv  rule  of  the  division  of  dam* 
ages  was  laid  aown  by  Sir  William  Scott, 
in  1815,  in  The  WoodrojhSifM,  2  Dodson,  88, 
85,  where  he  says  that  if  a  loss  occurs  through 
a  collision  between  two  vessels,  where  both 
parties  are  to  blame,  the  rule  of  law  is  **  that 
the  loss  must  be  apportioned  between  them, 
as  having  been  occasioned  by  the  fault  of 
both  of  them.**  This  rule  was  approved  by 
the  House  of  Lords,  on  an  appeal  from  Soot- 
land,  in  Hay  v.  Ije  New^  2  Shaw,  885,  Ut 
1824. 

The  rule  of  the  equal  apportiozmient  of 
the  loss  where  both  parties  were  in  fault 
would  seem  to  have  been  founded  upon  the 
difficulty  of  determining,  in  such  cases,  the 
degree  of  negligence  in  the  one  and  the  other. 
It  is  said  by  Cleirac  (Us  et  Coutumes  de  la 
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Her,  p.  68)  that  such  rule  of  division  is  a 
rustic  sort  of  determination,  and  such  as 
arbiters  and  amicable  compromisers  of  dis- 

Sutes  commonly  follow,  where  they  cannot 
iscover  the  motives  of  the  parties,  or  when 
they  see  faults  on  both  sides. 

As  to  the  particular  question  now  presented 
for  decision,  there  has  oeen  a  conflict  of  opin- 
ion in  the  lower  courts  of  the  United  States. 
In  the  case  of  Fet&non  ▼.  The  Chandoe,  4  Fed. 
Rep.  645,  649,  in  the  District  Court  for  the 
District  of  Oregon,  which  was  a  libel  in  ad- 
miraltv  against  a  vessel,  for  a  personal  in- 
lury,  it  was  said  by  Judge  Deady  that  the 
libelant  could  not  recover  for  an  injury 
caused  by  his  own  negligence,  which  contrib- 
uted to  the  result,  even  though  the  vessel 
was  in  fault.  The  same  rule  was  reco^ized 
by  him,  in  the  same  court,  in  a  suit  in  ad- 
miralty, in  Hdma  v.  Oregon  d  O,  IL  Ca.,  6 
Fed.  Rep.  528,  588,  and  by  Judge  Hughes,  in 
the  District  Court  for  the  Eastern  District  of 
Virginia,  in  The  Manhaeeet,  19  Fed.  Rep. 
480. 

On  the  other  hand,  Judge  Pardee,  in  the 
Circuit  Court  for  the  Eastern  District  of  Lou- 
isiana, in  The  JBxplorer,  20  Fed.  Rep.  185, 
and  The  Wanderer,  Id.  140,  cases  in  admiralty 
where  the  libelant  sued  for  personal  injuries, 
and  he  and  the  vessel  were  both  held  in  fault, 
laid  it  down  as  a  rule  that,  in  cases  of  ma- 
rine torts,  courts  of  admiralty  could  exer- 
cise a  conscientious  discretion,  and  j^ive  or 
withhold  damages  upon  enlarged  principles 
of  justice  and  equity.  In  the  first  of  those 
cases,  the  court  allowed  to  the  libelant  $280 
for  the  loss  of  40  days'  time,  at  $7  a  day, 
and  the  sum  of  $40  paid  bv  him  for  his  ad- 
mission to  a  hospital,  and  the  costs  of  the 
case,  as  the  vessel's  share  of  the  expenses 
resulting  from  the  injury  to  which  the  vessel 
contributed  through  the  negligence  of  her 
master  and  ofilcers.  In  the  other  case,  it  was 
held  that,  while  the  libelant  could  not  be  re- 
warded for  his  negligence  at  the  expense  of 
the  vessel,  she  shouldbe  held  responsible  for 
her  negligence,  to  the  extent  of  paying  for 
the  direct  care,  attention,  medical  services 
and  expenses  required  for  the  1  ibelant.  These 
last  two  cases  proceed  upon  the  same  prin- 
ciple that  appears  to  have  been  adopted  by 
the  district  and  circuit  courts  in  the  present 
case ;  and  the  same  view  was  applied  by  the 
District  Court  for  the  Eastern  District  of 
New  York,  in  The  Truro,  81  Fed.  Rep.  158 ; 
and  by  the  District  Court  for  the  Eastern 
District  of  Virginia,  in  The  EddyeUme,  83 
Fed.  Rep.  925.  This  principle,  it  is  con- 
tended, is  sanctioned  by  the  language  used 
by  this  court  in  The  Marianna  Mora,  24  U. 
B.  11  Wheat  1,  54  [6:  405,  417]  :  ''Even  in 
cases  of  marine  torts,  independent  of  prize, 
courts  of  admiralty  are  in  the  habit  of  living 
or  withholdinj^  damages  upon  enlarffea  prin- 
ciples of  lustice  and  equity^,  and  have  not 
circumscribed  themselves  within  the  positive 
boundaries  of  mere  municipal  law ;"  and  in 
The  Palmyra,  85  U.  S.  12  Wheat.  1,  17 :  [6 : 
531«  586]  :  ''In  the  admiralty,  the  award  of 
damages  always  rests  in  the  sound  discretion 
of  the  court,  under  all  the  circumstances." 

The  rule  of  giving  one  half  of  the  dam- 
afres  has  been  applira  by  the  District  tad 
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Circuit  Courts  in  the  Southern  District  of 
New  York,  in  cases  where  a  boat  and  her 
cargo  were  lost  or  damaged  through  neg- 
ligence on  the  part  of  a  steam-tug  whidi 
towed  the  boat,  where  there  was  fault  also 
on  the  part  of  the  boat.  Those  were  not 
cases  of  collision,  and  there  was  no  damage 
to  the  steam-tug,  and  she  alone  was  sued  for 
the  loss.  Such  cases  were  those  of  Mason  v. 
BUam'Tug  WiUiam  Murtaugh,  8  Fed.  Rep. 
404,  and  The  WiUiam  Murtaugh,  17  Fed.  Rep. 
260;  WiUiame  v.  Steam-Tug  WiUiam  Cox,  8 
Fed.  Rep.  645,  afllrmed  by  the  circuit  court, 
The  WiUiam  Cox,  9  Fed.  Rep.  672 ;  ConnoUy 
V.  Bote,  11  Fed.  Rep.  842 ;  The  Bordentown, 
16  Fed.  Rep.  270.  Also,  in  cases  where  the 
vessel  towed  was  held  to  be  in  fault  for  not 
bein^  in  proper  condition  {Philadelphia  A  B. 
R.  Co,  V.  New  England  Tranep.  Co.  24  Fed. 
Rep.  505)  ;  and  where  a  boat  was  injured  by 
striking  the  bottom  of  a  slip,  in  unloading 
at  the  respondent's  elevator,  the  boat  herseli 
being  also  in  fault  (Christian  v.  Van  Taseel, 
12  Fed.  Rep.  884)  ;  and  where  the  vessel 
towed  was  old  and  unseaworthy.  2he  Syra- 
cuee,  18  Fed.  Rep.  828 ;  The  Beba,  22  Fed. 
Rep.  546.  In  Snow  v.  Cktrruth,  1  Spr.  Adm. 
824,  in  the  District  Court  for  the  District  of 
Massachusetts,  damage  to  goods  carried  by  a. 
vessel  on  freight  was  attributable  partly  to- 
the  fault  of  the  carrier  and  partly  to  the 
fault  of  the  shipper ;  and,  it  being  impossibla- 
to  ascertain  for  what  proportion  each  was  re- 
sponsible, the  loss  was  divided  equally  be* 
tween  them. 

All  these  were  cases  in  admiralty,  and  wero> 
not  cases  of  collision  between  two  vessels. 
They  show  an  amelioration  of  the  common* 
law  rule,  and  an  extension  of  the  admiralty^ 
rule  in  a  direction  which  we  think  is  man- 
ifestly just  and  proper.  Contributory  neff* 
ligence,  in  a  case  like  the  present,  should 
not  wholly  bar  recovery.  There  would  have 
been  no  injury  to  the  libelant  but  for  the 
fault  of  the'  vessel ;  and  while,  on  the  one 
hand,  the  court  ought  not  to  give  him  full 
compensation  for  his  injury,  where  he  him- 
self was  partly  in  fault,  it  ought  not,  on  the 
other  hand,  to  be  restrained  from  saying  that 
the  fact  of  his  negligence  should  not  deprive 
him  of  all  recoverv  of  damages.  As  stated 
by  the  district  juage  in  his  opinion  in  the 
present  case,  the  more  equal  distribution  of 
justice,  the  dictates  of  humanity,  the  safety 
of  life  and  limb  and  the  public  good  will' 
be  best  promoted  by  holding  vessels  liable  to 
bear  some  part  of  the  actual  pecuniary  loss 
sustained  by  the  libelant,  in  a  case  like  the 
present,  where  their  fault  is  clear,  provided 
Uie  libelant's  fault,  though  evident,  is 
neither  willful,  nor  gross,  nor  inexcusable, 
and  where  the  other  circumstances  present  a 
strong  case  for  his  relief.  We  think  this  rule 
is  applicable  to  all  like  cases  of  marine  tort, 
founded  upon  negligence  and  prosecuted  in 
admiralty,  as  in  harmonv  with  the  rule  for 
the  division  of  damages  in  cases  of  collision. 
The  mere  fact  of  the  negligence  of  the  libel* 
ant  as  partly  occasioning  the  injuries  to  him, 
when  they  also  occurred  partly  through  the 
negligence  of  the  ofilcers  of  the  vessel,  does 
not  debar  him  entirely  from  a  recovery. 

The  necessary  oonduaion  is,  that  the  quoir 


[14 


[H 


118-188 


BUPBBMB  COOBT  OW  THB  UhITED  BXATBa. 


Oct.  Tnoi, 


^tion  whether  the  libelant,  upon  the  facts 
found,  is  entitled  to  a  decree  for  divided  dam- 
ages, must  be  answered  in  the  affirmatiye,  in 
accordance  with  the  judgment  below.  This 
being  the  only  question  certified,  and  the 
amount  in  dispute  beine  insufficient  to  give 
this  court  jurisdiction  of  the  whole  case,  our 
jurisdiction  is  limited  to  reviewing  this  ques- 
tion. Union  Bank  of  Chicago  v.  KanMU  City 
Bank,  136  U.  S.  228  r84:  841].  Whether,  in 
a  case  like  Uiis,  the  decree  should  be  for  ex- 
actly one  half  of  Uie  damages  sustained,  or 
might,  in  the  discretion  of  the  court,  be  for 
a  greater  or  less  proportion  of  such  damages, 
is  a  question  not  presented  for  our  determina- 
tion upon  this  record,  and  we  express  no 
opinion  upon  it. 
Decree  affirmed. 


113]    JOHN  G.  WILLIAMS.  Admr.  of  Pbakoib 

Tatlob,  Deceased,  AppL^ 

UNITED  STATES. 
<8ee  S.  a  Beporter*8  ed.  llA-188.) 

Officer  ef  ACbemarle  Ottarda,  when  not  entitled 
to  pay — reeolutioni  of  Congrese — Continental 
army^Act  ef  July  6, 18S£— evidence, 

t,  A  colonel  of  the  Albemarle  Quards,  a  regiment 
raised  in  1709,  in  Virginia,  on  oonttneotal  estab- 
hshment,  who  did  not  continue  in  tbe  servioe  of 
the  Continental  Congress  untii  the  end  of  the 
war,  is  not  entitled  to  five  years*  pay  under  the 
Besolutions  of  Ck>ngreflB  of  Oot.  21, 1780,  and  Ifaroh 
22,1788. 

2.  An  acoeptance  of  an  appointment  as  an  offloer 
in  the  regiment  of  the  Albemarle  Guards,  au- 
thorised by  the  Besoiution  of  Jan.  9, 1790.  of  the 
Gontinental  Ck>ngreaB,  took  the  offlcer  out  of  his 
former  position  in  the  line. 

t.  The  Resolution  of  Ck>ngreeB  of  Oct.  21, 1780,  had 
reference  only  to  officers  thrown  out  by  the  re- 
duction of  the  Continental  army,  and  did  not  ap- 
ply to  officers  of  the  Albemarle  Guards,  although 
they  should  continue  in  the  service  to  the  end  of 
the  war. 

4,  An  officer  in  tbe  Albemarle  Guards  is  not  enti- 
tled to  Judgment  against  the  tJnited  States,  fOr 
his  pay  as  such  officer,  under  the  provisions  of 
the  Act  Of  July  &,  1882  (4  Stat  at  L.  688). 

fti  The  report  of  the  commissioner  of  the  State  of 
y irginia,  made  March  19, 1834,  to  the  governor  of 
that  State,  as  to  unsatisfied  revolutionary 
claims  of  that  State  on  the  government  of  the 
IJnited  States,  although  approved  and  adopted 
by  the  governor  of  that  State,  Is  not  obligatory 
In  law,  nor  conclusive  as  evidence  against  the 
United  States. 

[No.  46.] 

Argued  Oct.  SI  ana  1^09. 3, 1890.    Decided  Nov. 

17, 1890. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  dismissmg  the  petition  of  the  Ad- 
ministrator of  Francis  Taylor  against  the 
United  States,  for  five  years'  pay  of  said  Tay- 
lor as  an  offlcer  in  the  continental  service  from 
the  State  of  Virginia  in  the  War  of  Revolution. 
A^^rmed. 
The  facts  are  stated  In  the  opinion, 
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Mesere.  Geo.  S.  Boutwell  and  P.  E.  l>jm  [IV 

for  appellant 

Mr,  A.  X.  Parker,  Auietant  Atty-Gen., 
for  appellee. 

Mr,  Juitice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
Court  of  Claims,  dismissing  the  petition  of 
John  G.  Williams,  Administrator  de  bonie  non 
of  Francis  Taylor,  against  the  Uoited  States. 

The  original  petition  was  filed  by  George 
Taylor  Jenkios  and  others,  December  8,  ld&. 
After  a  traverse  and  an  amended  petition,  an 
answer  was  filed  to  the  latter,  and  also  a  spe- 
cial plea,  and  the  case  was  submitted  to  Uie 
court  June  10,  1868.  On  June  15,  1868,  a 
judgment  was  rendered  dismissing  the  petition. 
A  motion  for  a  new  trial  was  made  in  Decem- 
ber, 1868,  and  granted  in  December,  1869.  An 
amended  petition  was  filed  in  December,  1877, 
and  a  traverse  thereto;  and  in  February,  1878, 
the  court  ordered  that  John  G.  Williams,  as 
Administrator  de  bonie  non  of  Francis  Taylor, 
be  substituted  as  the  claimant,  and  he  filed,  on 
the  18th  of  April,  1878,  the  petition  which  is 
now  before  us.  A  traverse  was  filed  thereto, 
together  with  a  special  plea,  to  which  latter 
there  was  a  replication.  The  court  entered  a 
judgment,  on  June  7,  1880.  dismissing  the  peti- 
tion and  filed  certain  findings  of  fact  and  con- 
clusions of  law,  with  an  opinion,  which  are  set 
forth  in  the  report  of  the  case,  in  15  CU  CI.  514. 
Those  findings  embrace  identicalW  the  findings 
now  before  us,  to  and  including  finding  10. 

On  the  7th  of  September,  1880,  at  the  same 
term,  the  claimant  filed  a  motion  for  a  new 
trial,  on  the  ground  of  newly  discovered  evi- 
dence. This  motion  was  held  over  until  the 
14th  of  March,  1887,  when  the  court  overruled 
it,  giving  an  opinion  which  is  reported  in  2S 
Ct.  CI  116.  It  also  then  substituted  new  find- 
ings of  fact  and  conclusions  of  law  instead  of 
the  original  ones  (the  findings  of  fact  being  the 
same  as  the  original  ones  to  and  including  find- 
ing 10,  and  addmg  finding  11).  On  the  16th 
of  May,  1887,  it  made  an  order  which  vacated 
and  set  aside  the  judgment  of  June  7,  1880, 
and  entered  a  new  judgment  nunc  pro  tunc  as 
of  March  14,  1887,  dismissing  the  petition. 
The  appeal  of  the  claimant  is  for  a  review  of 
this  Isist  judgment. 

The  amended  findings  of  fact,  with  the  con- 
clusions of  law  thereon,  are  as  follows: 

"1.  Francis  Taylor  was  commissioned  aj>- 
tain  in  the  Second  State  Regiment  of  the  Yb- 
ginia  forces  on  continental  establishment  May 
§,  1776;  be  continued  in  active  service  and  was 
promoted  and  commissioned  major  in  said  rf«l-> 
ment  with  rank  from  July  12,  1778,  and  am 
became  supernumerary  major  by  tbe  arrann^e- 
ment  of  the  Continental  army  at  White  PlaiM 
in  September,  1778. 

"2.  The  regiment,  commonly  designated  m 
tbe  Albemarle  Guards,  was  originally  authorised 
bv  the  Resolution  19th  December,  1778,  of  the 
House  of  Delegates  of  the  State  of  Virginia^ 
but  was  taken  up  on  continental  establishment 
under  and  by  virtue  of  the  Resolution  IKh  Jan- 
uary, 1779  (8  Jour.  Cong.  p.  179).  From  tbt 
9th  January  to  the  5th  March,  1779,  Fraodi 
Tajlor  was  in  command  of  the  regiment  « 
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UeateDRDt-coloDel.  Od  March  6, 1779,  he  vas 
oommisAioDed  as  colonel  by  the  eoveraor  of 
ViigiDia,  and  as  such  commandeasaid  battal- 
ion up  to  the  15th  day  of  June,  1781,  when  the 
battalion  was  disbanded  by  the  discharge  of 
gach  men  as  were  enlisted  to  serve  only  durinf^ 
the  continuance  of  the  conyention  prisoners  in 
the  Bute  of  Virginia. 

"8.  There  is  no  evidence  showing  that  Col- 
onel Francis  Taylor  ever  resigned  his  commis- 
■ion  in  the  continental  service,  or  that  he  was 
eyer  otherwise  Uian  r^idv  and  willing  to  render 
service  in  the  same  or  higher  grade  when  re- 
quired so  to  do. 

"4.  The  acceptance  of  the  Yirf[:inia  line  and 
officers  of  the  commutation  offered  under  the 
Besolution  of  Congress  of  March  22, 1788,  was 
made  and  duly  reported  as  required  by  the 
Besolution. 

*'5.  Colonel  Francis  Taylor  died  on  or  about 
the  16th  day  of  November.  1799. 

"6.  Colonel  Francis  Taylor  wus  not  paid  the 
balf-pav  for  life  under  the  Resolution  of  Con- 
gress of  October  21,  1780,  and  no  commutation 
certificate  was  issued  to  him  or  his  heirs  in  lieu 
hereof. 

*'7.  Colonel  Francis  Tavlor,  during  his  life- 
time, and  his  heirs  and  legal  representatives 
since,  have  made  frequent  and  continuous  ap- 
plication to  the  government  and  to  Congress 
for  the  payment  of  this  claim  up  to  the  time  of 
bringing  this  suit;  and  on  the  22d  day  of  Jan- 
uary. 1^9,  a  memorial  to  Congress  praying  its 
payment  was  referred  by  the  House  of  Repre- 
sentatives to  this  court  for  adjudication. 

"Which  resolution  is  in  the  words  following: 


M 


'Ordered,  That  the  petitions  and  papers  in 
the  cases  of  Dr.  Charles^Taylor,  Colonel  Francis 
Taylor  and  James  Broadus  be  withdrawn  from 
the  files  of  the  House  and  referred  to  the  Court 
of  Claims.'   (House  Journal,  1858-59,  p.  241.) 

"8.  It  appears,  and  the  court  finds  the  fact 
to  be,  that  on  the  5th  March,  1779.  Lieutenant- 
Colonel  Taylor,  then  commanding  the  regi- 
ment known  as  the  Albemarle  Guards,  was 
commissioned  as  colonel  by  the  governor  of 
Virginia,  and  that  he  continued  to  command 
the  re^ment  with  the  rank  of  colonel  until  it 
was  disbanded.  It  further  appears  that  the 
regiment  continued  in  the  continental  senrice 
after  the  expiration  of  the  year's  service  desig- 
nated in  the  Resolution  of  9tb  January,  1779  (8 
Jour.  Cong.  p.  179).  and  imtil  the  loth  June, 
1781.  when  the  regiment  was  disbanded.  It 
further  appears  tlmt  on  the  18th  February, 
1781,  while  the  Baron  Steuben  was  acting  as 
inspector-general  of  the  continental  forces,  and 
was  charged  with  the  duty  of  consolidating 
and  reducing  the  regiments  of  the  line  fur- 
nished by  Virginia,  under  the  Resolutions  of 
8d  and  21st  October,  1780  (8  Jour.  Cong.  pp. 
582.  588),  Mr.  Jefferson,  then  goyernor  oi  Vir- 
ginia, addressed  the  following  official  commu- 
nication to  Colonel  Taylor: 

••  •Richmond,  Feb.  18, 1781. 

*"Sir:  •  •  .  Congress  having  determined 
newly  to  model  their  forces,  the  Baron  Steuben 
Is  now  here  on  that  business. 

**  'The  Assembly  haye  directed  the  executiye 
to  haye  the  same  done  as  to  the  state  troops. 

"  'Your  regiment^  being  in  the  oontinenta] 
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service,  will  be  submitted  to  Baron  Steuben. 
Till  this  be  done,  which,  however,  will  be  done 
in  a  few  days,  no  promotions  can  take  place.' 

•  •  • 

''And  on  the  14th  March.  1781,  Mr.  Jeffer- 
son, as  governor  of  Virginia,  likewise  addressed 
the  following  official  communication  to  Colonel 
Taylor: 

"  In  Council,  March  14,  1781. 
••  'Col.  F.  Taylor. 

"  *Sir:  Before  this  comes  to  hand  Col.  Wood 
will  have  received  orders  to  carry  the  conven- 
tioners  to  E^owland's  Ferry,  thence  to  be 
guarded  by  the  State  of  Maryland. 

"  'At  that  place,  therefore,  you  win  please  to 
discharge  such  of  your  regiment  as  were  en- 
listed to  serve  only  durine  tne  continuance  of 
the  conventioners  in  Albemarle  or  in  this 
State.'  .  .  . 

"It  also  appears  that  Mr.  Jefferson,  while 
ffovernor  of  Virginia,  on  the  28th  of  Novem- 
ber, 1779,  addressed  the  following  commune 
cation  to  the  commander-in-chief: 

"  'Williamsburg,  November  28,  1779. 
*'*To  his  Excellency  General  Washington: 

"  'Sir:  Your  Excellencv's  letter  on  the  dis- 
criminations which  have  been  heretofore  made 
between  the  troops  nused  within  this  State  and  [118 
considered  as  part  of  our  quota,  and  those  not 
so  considered,  was  delivered  me  four  days  ago. 
I  immediately  laid  it  before  the  Assembly,  who 
thereupon  came  to  the  resolution  I  now  send 
you. 

** '  The  Resolution  of  Congress  of  March  15, 
1779,  which  you  were  so  kind  as  to  inclose,  was 
never  known  in  this  State  till  a  few  weeks 
ago,  when  we  received  printed  copies  of  the 
Journal  of  Congress. 

"  '  It  would  be  a  great  satisfaction  to  us  to 
receive  an  exact  return  of  all  the  men  we  have 
in  continental  service  who  come  within  the 
description  of  the  Resolution,  toother  with 
our  state  troops  in  continental  senrice.  Colonel 
Cabell  was  so  kind  as  to  send  me  a  return  of 
the  continental  regiments  commanded  by  Lord 
Stirling,  of  the  First  and  Second  Virginia  State 
Regiments  and  of  Colonel  Gist's  regiment. 

'^'Besides  these  are  the  following,  yiz.: 
Colonel  Harrison's  regiment  of  artillery,  Colo- 
nel Baylor's  horse.  Colonel  Bland's  horse. 
General  Scotf  s  new  leyies.  part  of  which  are 

gone  to  Carolina  and  a  part  are  here.  Colonel 
fibson's  regiment  stationed  on  the  Ohio,  Heath 
and  CHaj^s  independent  companies  at  the 
Stomel  station.  Colonel  Taylor's  regiment  of 
fiords  to  the  convention  troops,  of  these  we 
haye  a  return. 

" '  There  may  possibly  be  others  not  occof- 
ring  to  me. 

'' '  A  return  of  all  these  would  enable  us  to 
see  what  proportion  of  the  Continental  army  is 
contribute  by  us.*  .  .  • 

"It  further  appears  that  no  official  records  an 
known  to  exist  which  set  forth  the  nounds 
upon  which  Colonel  Taylor  was  commissioned 
as  colonel  of  the  Albemarle  Guards  on  the  5th 
March,  1779;  nor  any  official  record  which 
would  explain  the  reason  why  the  said  regi- 
ment continued  in  service  bevond  the  year  for 
which  it  was  enlisted  under  the  ResolutLoiL  <^1 
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9th  Januarr,  1779;  nor  any  official  recoid 
which  would  show  whether  the  said  reciment 
or  a  portion  of  it  did  or  did  not  re-enlist  lor  the 
war  under  the  Resolution  of  January  23d,  1779 
(8  Jour.  Conff.  p.  190);  nor  any  official  record 
which  would  show  whether  a  portion  of  the 
said  regiment  continued  in  service  after  the 
reiriment  was  disbanded  on  the  15th  June, 
[119]  1781;  nor  any  official  record  which  would  show 
that  Colonel  Taylor  was  discharged  from  the 
service  when  his  regiment  was  disbanded. 

"But  it  appears  from  an  ancient  writing 
found  in  the  public  archives  of  the  State  of 
Virginia,  purporting  to  be  the  proceedings  of 
'  a  board  of  field  officers,  begun  at  Chester- 
field, February  10,  1781.  by  order  of  Major- 
Gkneral  Baron  Steuben,  for  the  purpose  of  ar- 
ranging the  Virginia  line,'  that  the  regiments 
reducea  in  the  State  of  Virginia  under  the 
Resolutions  8d  and  2l8t  October,  1780  (8  Jour. 
Cong,  pp,  588-588),  were  the  eleven  regiments 
of  the  Virginia  line  and  one  regiment  of  artil- 
lery, the  former  during  the  month  of  February 
being  reduced  to  eight  regiments;  and  that  the 
only  colonels  mentioned  in  the  said  proceedings 
as  reduced  were  Colonels  William  Heath  and 
Abraham  Buford.  two  of  the  twelve  renments 
being  at  the  time  without  colonels.  It  does 
not  appear  that  any  other  reduction  of  Virginia 
troops  took  place  under  the  Resolutions  8d  and 
2l8t  October  than  that  at  Chesterfield;  nor 
does  it  appear  that  the  regiment  known  as  the 
Albemarle  Guards  was  rSuced  by  the  Baron 
Steuben  or  by  any  other  official  authority  un- 
der the  Resolutions  aforesaid.  The  ancient 
writing  referred  to  is  among  the  official  papers 
of  the  first  auditor's  office  of  the  State  of  Vir- 
ginia; it  is  not  signed  or  authenticated  by  any 
person,  but  was  placed  among  the  official  rec- 
ords not  long  subsequent  to  the  proceedings 
of  the  board,  and  has  always  been  treated  by 
the  officers  having  it  in  charge  as  an  authentic 
record  of  the  proceedings  of  the  board. 

"9.  No  certificate  of  indebtedness,  as  pre- 
scribed by  the  Resolution  March  22,  1788  (4 
Jour.  Cong.  p.  178),  was  ever  issued  to  Colonel 
Taylor  by  the  superintendent  of  finance  for 
the  commutation  or  five  years'  full  pay,  instead 
of  the  half-pay  for  life  given  to  officers  of  the 
Continental  army  by  the  previous  Resolution, 
October  21,  17b0;  nor  by  the  paymaster- gen- 
eral, as  prescribed  by  the  Resolution  4th  July, 
1783  (5  Jour.  Cong.  p.  237). 

**  On  the  80th  July,  1788,  the  State  of  Vir 
ginia,  by  the  auditor  of  public  accounts,  pur- 
suant to  an  Act  of  Assembly,  passed  at  the 
November  Session.  1781  (10  Hening,  Stat.  462), 
settled  the  account  of  Colonel  Taylor  for  the 
balance  of  his  full  pay,  commonly  known  as 
'  depreciation  pay,'  and  issued  to  him  evidence 
of  indebtedness  for  £679  19«.  2d.,  this  being 
for  his  services  as  lieutenant-colonel  from  the 
24tb  December,  1778,  to  the  5th  March,  1779, 
and  for  his  services  as  colonel  from  the  5th 
March,  1779,  to  the  15tb  June,  1781.  And  at 
various  times  subsequent  to  the  27th  Novem- 
ber, 1783,  the  State  of  Virginia,  by  the  proper 
officers,  issued  to  Colonel  'Aylor  land  warrants 
for  eight  years  of  service  as  an  officer  in  the 
Continental  army. 

'*  The  foregoing  payment  of  the  State  of  Vir- 
ginia of  £679  19«.  2d.  was  one  of  the  payments 
of  that  State  to  continental  officers  subsequent- 
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ly  assumed  and  refunded  to  the  State  by  the 
United  States.  On  the  4th  of  February,  1850, 
the  commissioner  of  pensions  issued  to  the  ad- 
ministrator of  Colonel  Taylor's  estate  a  land 
warrant  for  services  as  colonel  in  the  Conti- 
nental army. 

"10.  The  five  years' full  pay  authorized  by 
theResoluUon  22d  March,  1783  (4  Jour.  Cong, 
p.  178),  amounted,  for  a  colonel  of  infantry,  to 
the  sum  of  $4,500. 

"11.  On  the  19th  day  of  March,  1834,  John 
H.  Smith,  commissioner,  reportcKl  to  the  gov- 
ernor of  the  Commonwealth  of  Virginia,  in  the 
case  of  the  heirs  of  Francis  Taylor,  in  the  fol- 
low mg  words: 

"  •  Hein  cf  Francis  Taylor,  Colonel  ConUneniaL 

**  *  Colonel  Taylor  has  received  land  for  a 
service  of  eight  years  as  major. 

" '  He  was  colonel  in  the  continental  service, 
and  ought  to  have  been  allowed  land  in  that 
character. 

"  '  There  is  no  proof  of  his  being  entitled  to 
land  for  a  longer  time  than  eight  years. 

" '  His  heirs  are  entitled  to  the  difference 
between  the  bounty  to  a  colonel  and  that  to 
major  for  a  service  of  eight  years. 

'* '  This  claim  has  been  reported  In  List  No. 
2,  which  has  been  printed  by  order  of  the 
House  of  Delegates. 

"  •  Respectfully  submitted, 

" '  John  H.  Smith,  Comr.,  etc 

••  •  March  19th,  1834. 
" '  To  his  Excellency  Governor  Floyd.* 

"  The  name  of  Francis  Taylor  was  reported 
with  the  rank  of  colonel  in  the  continental  line 
for  a  service  of  eight  years  by  John  H.  Smith, 
commissioner,  in  List  No.  2,  *of  officers  of  the 
Virginia  continental  and  state  lines,'  etc.. 
*  whose  names  appear  on  the  Army  Register,* 
and  that  said  List  No.  2  was  reported  by  the 
governor  in  his  message  to  the  House  of  l>ele- 
gates  of  the  Commonwealth  of  VirG;inia,  and 
was  by  them  ordered  printed  in  18dC  as  £zeo- 
utive  Doc.  No.  31. 

"  Subsequently  the  governor  of  the  Com- 
monwealth of  Virginia  rendered  his  decision 
on  the  report  of  the  commissioner  in  the  case 
of  the  heirs  of  Francis  Taylor  in  the  following 
words: 


"  *  To  the  heirs  of  Francis  Taylor  for  his 

ices  as  colonel  in  the  contmental  line  from 
October  1, 1775,  to  the  close  of  the  war: 
" '  Ordered,  That  the  register  issue  warrantt 

accordingly,  if  not  already  drawn.* 

"  And  upon  the  foregoing  findings  of  fbel 
the  court  decides  as  conclusions  of  law — 

"(1.)  The  foregoing  circumstantial  facts  set 
forth  in  finding  8,  taken  in  connection  with  the 
contemporary  Resolutions  of  the  Continental 
Congress  and  the  historical  events  of  the  war  oo- 
curnng  during  the  same  period,are  not  sufiScient 
evidence  to  authorize  or  sustain  a  findine  of  the 
ultimate  fact  that  a  portion  of  the  soloiera  of 
Colonel  Taylor's  regiment  of  i^uards  re^nlisted 
for  the  war  and  became  soldiers  in  the  conti- 
nental service  without  the  limitations  attached 
to  their  original  enlistment  under  the  Reaoln- 
tion  9th  January,  1779. 

"(2.)  The  facts  set  forth  in  all  of  thefindiiifli 
are  not  sufficient  to  authoriaeor  suatain  a  fino- 
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iDg  of  tbe  ultimate  fact  that  Colonel  Taylor's 
regiment  of  guards  was  reduced  on  the  15th 
June,  1781,  under  and  in  pursuance  of  the 
Besolutions  8d  and  21st  October,  1780  (8  Jour. 
Cong.  pp.  682-588). 

'*(S.)  The  claimant,  upon  the  foregoing  find- 
lugs,  is  not  entitled  to  Judgment  under  and  by 
Tirtue  of  the  provisions  of  the  Act  5th  July, 
1882  (4  Stat,  at  L.  p.  668). 

"(4.)  Tbe  report  of  the  commissioner  of  the 
State  of  Virginia  set  forth  in  finding  11,  though 
approved  and  adopted  by  the  governor  of  that 
State,  is  neither  obligatory  in  law,  nor  con- 
clusive as  evidence,  against  the  United  States." 

On  the  14th  of  March,  1887,  after  the  11th 
finding  of  fact  had  been  filed,  tbe  claimant 
movedto  amend  it  by  prefixing  thereto  the  fol- 
lowing: 

"  On  the  11th  day  of  March,  1884,  the  Gen- 
eral Assembly  of  the  Commonwealth  of  Ylr- 
^^ia  passed  an  Act  in  these  words: 

**  *Be  it  enacted  by  tlie  General  Aseembly, 
That  John  H.  Smith  be,  and  he  is  hereby,  ap- 
pointed and  constituted  a  commissioner,  whose 
duty  it  shall  be  to  continue  the  examination 
directed  under  a  Resolution  of  tbe  General  As- 
«embly  of  the  21st  day  of  February,  1888. 
touching  the  revolutionary  documents  of  this 
Commonwealth,  and  he  shall  lay  before  tbe 
governor  any  information  he  may  discover  as 
to  any  unsatisfied  revolutionary  claims  of  this 
Commonwealth  on  the  government  of  the  Unit- 
ed States. 

"  '  It  shall,  moreover,  be  the  duty  of  the  said 
commissioner  to  examine  all  claims  for  militarv 
land  bounties,  not  heretofore  decided  on, which 
may  arise  under  any  existing  law  or  resolution 
of  tbe  Gkneral  Assembly,  and  report  the  facts 
relating  to  the  same,  together  with  any  re- 
marks which  he  may  deem  pertinent  and 
proper,  to  the  governor  of  this  Commonwealth, 
"Whose  decision  thereupon  shall  be  final.' " 

The  court  made  on  this  application  the  fol- 
lowing ruling:  "Inasmuch  as  the  supreme  court 
takes  judiciiu  cognizance  of  statutes,  state  as 
"Well  as  national,  and  the  practice  of  finding 
state  laws  would  be  an  inconvenience,  this  re- 
quest is  refused." 

At  tbe  same  time  the  claimant  asked  the 
court  to  find  the  following  fact:  "12.  Colonel 
Francis  Taylor  was  an  officer  in  the  continental 
service  on  the  22d  day  of  March,  1788,  and 
continued  therein  as  such  officer  to  the  end  of 
the  war."  On  that  application  the  court  made 
the  following  ruling:  "Inasmuch  as  this  find- 
Ing  involves  a  deduction  from  specific  facts  and 
circumstances  which,  so  far  as  they  are  estab- 
lished by  the  evidence,  are  set  forth  in  the 
previous  findings,  and  reallv  involves  a  con- 
clusion of  law.  It  is  refused. ' 

The  claim  of  the  plaintiff  now  made  before 
us  is  for  the  sum  oi  $4,500,  beine  the  amount 
of  five  years*  full  pay  to  Colonel  Francis  Tay- 
lor as  a  colonel  of  infantry,  as  being  authorized 
bv  the  Resolution  of  the  Continental  Congress 
oi^  March  22,  1788  (4  Jour.  Cong.  p.  178).  men- 
tioned  in  finding  10,  with  interest  thereon  from 
September  8, 1788,  the  date  of  the  final  treaty 
of  peace  between  the  United  States  and  Great 
Britain,  at  the  rate  of  six  per  cent  per  annum, 
amounting  in  the  aggregate  to  $82,810.    This 
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claim  is  founded  upon  the  view  ibat  Colonel 
Taylor  was  in  the  military  service,  in  the  con- 
tinental line,  to  tbe  close  of  the  War  of  the 
Revolution  in  1788. 

The  Resolution  of  Congress  of  March  22, 
1788,  was  as  follows:  "Whereas  the  officers  of 
the  several  lines  under  the  immediate  com- 
mand of  his  excellency  Gknend  Washington, 
didj  by  their  late  memorial  transmitted  by 
their  committee,  represent  to  CSongress  that 
the  half -pay  granted  by  sundry  resolutions  was 
regarded  in  an  unfavorable  light  by  the  citi- 
zens of  some  of  the  States,  who  would  prefer  a 
compensation  for  a  limited  term  of  years,  or  by 
a  sum  in  gross,  to  an  establishment  for  life; 
and  did,  on  that  account,  solicit  a  commuta- 
tion of  their  half-pay  for  an  equivalent  in  one 
of  the  two  modes  al>ove  mentioned,  in  order  to 
remove  all  subjject  of  dissatisfaction  from  the 
minds  of  their  fellow-citizens;  and  whereas 
Congress  are  desirous,  as  well  of  irratifying  the 
reasonable  expectations  of  the  officers  of  the 
army,  as  of  removing  all  objections  which  may 
exist  in  any  part  of  the  United  States,  to  the 
principle  of  the  half-pay  establishment,  for 
which  the  faith  of  the  United  States  hath  been 
pledged;  persuaded  that  those  objections  can 
only  arise  from  the  nature  of  the  compensation, 
not  from  any  indisposition  to  compensate  those 
whose  services,  sacrifices  and  sufferings  have 
so  fust  a  title  to  the  approbation  and  rewards 
of  their  country: 

"Thsrtfore,  reeolved,  That  such  officers  as  are 
now  in  service,  and  shall  continue  therein  to 
the  end  of  the  war,  shall  be  entitled  to  receive 
the  amount  of  five  years'  full  pay  in  money,  or 
securities  on  interest  at  six  per  cent  per  annum, 
as  Congress  shall  find  most  convenient,  instead 
of  half- pay  promised  for  life  by  the  Resolu- 
tion of  the  21st  day  of  October,  1780;  the  said 
securities  to  be  such  as  shall  be  given  to  other 
creditors  of  the  United  States,  provided  it  be 
at  the  option  of  the  lines  of  the  respective 
States,  and  not  of  officers  individually  in  those 
lines,  to  accept  or  refuse  the  same;  and  pro- 
vided also  that  their  election  shall  be  signified 
to  Congress  through  the  commander-in-chief, 
from  the  lines  under  his  immediate  command, 
within  two  months,  and  through  the  com- 
manding officer  of  the  southern  army,  from 
those  under  his  command,  within  six  months, 
from  the  date  of  this  Resolution: 

"That  the  same  commutation  shall  extend  to 
the  corps  not  belonging  to  the  lines  of  particu- 
lar States,  and  who  are  entitled  to  half -pay  for 
life  as  aforesaid;  the  acceptance  or  refusal  to 
be  determined  by  corps,  and  to  be  signified  in 
the  same  manner,  within  the  same  time  as  alx>ve 
mentioned: 

"  That  all  officers  belonging  to  the  hospital 
department,  who  are  entitled  to  half -pay  by 
the  Resolution  of  the  17th  day  of  January, 
1781,  may  collectively  a^ree  to  accept  or  refuse 
the  nLforesaid  commutation,  signifying  the  same 
through  the  commander-in-chief  within  six 
months  from  this  time;  that  such  officers  aa 
have  retired  at  different  periods,  entitled  to 
half  pay  for  life,  may  collectively,  in  each 
State  of  which  they  are  inhabitants,  accept  or 
refuse  the  eame;  their  acceptance  or  refusal  to 
be  signified  by  agents  authorized  for  that  pur- 
pose, within  flix  months  from  this  period;  that 
with  respect  to  such  retiring  officers,  the  com- 
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mutation,  if  accepted  by  them,  shall  be  in  lieu 
of  whatever  may  be  now  due  to  them  since  the 
time  of  their  retiring  from  service,  as  well  as  of 
what  mi^ht  hereafter  become  due;  and  that  so 
loon  as  their  acceptance  shall  be  signified,  the 
superintendent  of  finance  be,  and  he  is  hereby, 
directed  to  take  measures  for  the  settlement  of 
their  accounts  accordingly,  and  to  issue  to  them 
certificates  bearing  interest  at  seven  per  cent. 
That  all  officers  entitled  to  half -pay  for  life  not 
included  in  the  preceding  Resolution  may  also 
collectively  agree  to  accept  or  refuse  the  afore- 
said commutation,  signifying  the  same  within 
six  months  from  this  time." 

126]  The  Resolution  of  October  21,  1780  (8  Jour. 
Cong.  p.  588),  referred  to  in  the  Resolution  of 
March  22,  1783,  was  preceded  by  another  Res- 
olution of  October  8,  1780  (3  Jour.  Cong.  p. 
532).  The  material  provisions  of  these  ^solu- 
tions are  set  forth  in  the  opinion  of  the  Court 
of  Claims  (15  Ct.  CI.  514),  in  the  terms  con- 
tained in  the  margin.* 

L26]  It  is  apparent,  from  the  conclusions  of  law 
H)  and  (2)  and  the  opinion  of  the  Court  of 
Claims,  that  the  question  litigated  before  that 
court  was  the  ultimate  fact,  whether  a  portion 
of  the  soldiers  of  Colonel  Taylor's  regiment  of 
Albemarle  Guards  (which  regiment  was  orig- 
inally raised  for  a  service  of  one  year,  and  was 
disbanded  June  15, 1781)  re-enlisted  for  the  war 
and  became  soldiers  in  the  continental  service, 
without  the  limitations  attached  to  their  orig- 
inal enlistment  under  the  Resolution  of  the 
Continental  Congress  of  January  9,  1779  (3 
Jour.  Cong.  p.  179).  That  Resolution  was  as 
follows:  *'Iieiolved,  That  a  battalion,  consist- 
ing^ of  600  men,  properly  officered,  be  forth- 
with raised  on  continental  establishment  in 
Virginia,  for  the  space  of  one  year  from  the 
time  of  their  enlistment,  unless  sooner  dis- 
charged, under  the  direction  of  the  governor 
and  council  of  that  State,  who  are  hereby  em- 
powered to  appoint  the  officers  of  the  said  bat- 
tallion  out  of  those  of  the  Virginia  line  who 
have  been  left  out  of  the  late  arrangement  of 


the  Continental  army,  as  far  as  their  numben 
will  reach;  the  regiment  to  consist  of  one  lieo- 
tenan^colonel  commandant  and  captain,  one 
major  and  captain,  six  captains,  one  captain 
lieutenant,  seven  lieutenants,  nine  ensigns,  one 
surgeon,  one  surgeon's  mate,  eight  companies 
of  75  men  each,  including  corporals,  three 
sergeants,  one  drum  and  one  fife  to  each  com- 
pany: 

''  That  these  troops  be  stationed  at,  and  not 
removed  (except  to  such  distances  as  the  duty 
of  the  post  may  require)  from,  the  barracks  in 
Albemarle  County,  as  guards  over  the  conven- 
tion troops;  that  they  receive  the  usual  pay  of 
the  Continental  army,  and  a  suit  of  clothes  at 
a  bounty  to  each  non-commissioned  officer  and 
private: 

"  That  as  soon  as  the  said  regiment  shall  be 
so  far  completed  .as  to  be  able  to  do  the  duty  of    [U 
the  post,  the  militia  now  in  the  service  there  be 
discharged." 

It  also  appears  that  the  further  question  was 
litigated,  whether  the  court  was  authorized  to 
find  the  ultimate  fact  that  the  regiment  of 

fuards,  when  it  was  disbanded  on  the  15th  of 
une,  1781,  was  "reduced,"  within  the  terms 
of  the  Resolutions  of  October  8  and  21,  1780. 
The  opinion  of  the  Court  of  Claims  says  of 
the  claims  in  suit  that  it '  'has  regretfully  reached 
the  conclusion  that  the  moral  probabilities  on 
which  it  rests  do  not  constitute  such  a  founda- 
tion of  circumstantial  evidence  as  would  sustain 
a  verdict  in  a  suit  at  ninprius,  or  authorize  a 
judgment  in  this  court." 

It  further  says:  "During  the  period  of  the 
Revolution  the  term  'muster  out'  was  not  used, 
and  troops*  either  individually  or  as  organiza- 
tions, are  spoken  of  as  'discnarged'  when  dis- 
missed from  the  continental  service.  A  regi- 
ment broken  up  and  consolidated  is  spoken  of 
as  'reduced,'  and  officers  who  were  thereby 
thrown  out  and  became  unattached  were  desig- 
nated as  'supernumeraries.'  The  oonsolidatSl 
regiments,  moreover,  are  variously  designated 
as  'the  new  arrangement,'  the  'new  estabUali- 


•^ The GontlDental  OongroaB,by  the  Resolutions 
M  October  and  2l8t  October,  1780  (3  Jour.  Cong.  pp. 
B8SS,  GB8),  determined  to  reorganise  the  army  in  a 
manner  which  would  involve  the  consolidation  or 
reduction  of  reiriments.  The  army«  wbiob  was  to 
be  reduced,  as  designated  by  the  ilesolutions,  then 
consisted  of  sixteen  ^additional  regiments,*  some  or 
all  of  which  bad  not  been  ^annexed  to  the  line*  of 
any  ^particular  State,*  of  certain  specifically- 
named  irregular  battalions  and  light  corps,  and  of 
eigbty  battahons,  known  as  the  continental  line. 
As  to  the  ^sixteen  additional  txittalions*  and  tbe 
irregular  battalions  specifically  named,  tbe  Reso- 
lutions directed  that  they  *be  reduced.*  and  the 
non-commissioned  officers  and  privates  ^be  incor- 
porated with  tbe  troops  of  their  respective  States.* 
This  provision  related  to  troops  which  had  been 
raised  directly  by  Congress,  and  its  purpose  was 
three-fold— to  sweep  them  out  of  existence  as  or- 
ganizations, to  transfer  the  men  to  the  regular 
regiments  of  the  continental  line,  and  to  credit 
them  to  the  quotas  Of  their  respective  States. 

**Tbe  Resolutions  next  provided  for  tbe  further 
reorganization  of  the  army  at  large— of  tbe  con- 
tinental line.  So  far  as  this  case  is  concerned,  it  is 
sufficient  to  say  that  they  provided,  in  effect,  that 
the  eleven  regiments  in  tbe  line  furnished  by  Vir^ 

glnia  should  be  reduced  to  eigbt,  and  that  no  men- 
on  of  the  Albemarle  Quards  is  made  in  the  Reso- 
lutlona 

**  Having  thus  provided  for  the  transfer  of  men 
and  reduction  of  regiments,  tbe  Resolutions  fur- 
ther declared  with  regard  to  the  officers  wbo  would 
necessarily  be  thrown  out  byithe  reduction : 


^  *And  wbereas,  by  the  foregoing  arrangement 
many  deserving  officers  must  become  su  pern  umeiw 
ary.  and  it  is  proper  that  regard  be  had  n>  them : 

'^  ^Reanlvedt  That  from  the  time  the  reform  of  tlM 
army  takes  place  they  be  entitled  to  half-pay  fior 
seven  years,  in  spede  or  other  current  maoBW 
equivalent,  and  also  grants  of  land  at  the  dose  or 
tbe  war,  agieeably  to  the  Resolution  of  the  lAth  of 
September,  1770. 

^^'Ordereo,  That  a  copy  of  the  foregoing 
ment  of  the  army  be  sent  to  the  commands 
chief  for  his  opinion  thereon,  and  that.  If  then 
shall  appear  no  material  obJeotions,  the  same  be 
carried  into  immediate  efleot.*^  (Resolution  October 

a.  178a)** 

**  ^Congress  resumed  the  consideration  of  the  re- 
port of  the  conmiittee  on  General  Washington^ 
letter  of  the  lltb;  and  thereupon  .  •  . 

**  ^ReaoHoed^  That  the  whole  of  the  troops  be  so- 
listed  during  tbe  war,  and  join  their  reapeotlve 
corps  by  tbe  1st  day  of  January  next. 

**  *Tbatthe  commander-in-chief  and  oommand- 
ing  officer  in  tbe  southern  department  direct  the 
oincers  of  each  State  to  meet  and  agree  upon  the 
officers  for  the  regiments  to  be  raised  by  their  ra- 
speotive  States,  from  those  who  incline  to  oontinne 
in  the  service;  and  where  it  cannot  be  done  by 
agreement,  to  be  determined  by  seniority,  and 
make  return  of  thoae  who  are  to  remain,  which  Is 
to  be  transmitted  to  Congress,  together  with  the 
names  of  the  officers  reduced,  who  are  to  bail- 
lowed  half-pay  for  life.  (Resoiution«.Ootober  fl, 
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ment,'  the  'oewly  coustructed  corpe/  etc.  As  official  record  has  bcec  produced  to  show  that 
to  the  term  'disDanded,'  it  seems  to  hare  had  a  single  soldier  of  Colonel  Taylor's  regiment 
DO  technical  significance.  When  a  regiment  had  re-enlisled  for  the  war,  or  was  liable  ta 
waa  disbanded  some  of  its  soldiers  may  have  serve  beyond  the  limits  of  the  State  of  Vir- 
lieen  discharged  and  some  transferred  to  other  ginia,  or  could  have  been  transferred  to  regi- 
r^ments,  the  term  denoting  simply  the  disso-  ments  of  the  line»  under  the  Resolutions.  Na 
lution  of  the  regiment"  such  averment  was  made  by  Colonel  Taylor 
The  opinion  says  that  Francis  Taylor,  who  himself  in  his  petitions  to  Congress  and  the 
waa  then  a  major  and  supernumerary  officer.  House  of  Delegates,  nor  is  it  alluded  to  in  any 
thrown  out  by  the  consolidation  of  regiments  contemporaryreport,  letter  or  communication. 
hi  1778,  known  as  the  White  Plains  arrange-  Neither  the  House  of  Delegates,  in  1783,  nor 
ment,  and  liable  to  be  called  into  service  on  tne  the  Secretary  of  War,  Qeneral  Enox,  in  1791» 
one  hand  and  entitled  to  half -pay  for  life  on  the  regarded  the  Albemarle  Guards  as  one  of  the* 
other,  was  assigned  to  the  command  of  the  regiments  which  had  been  reduced  and  consoli- 
Albemarle  Guards,  with  Uie  rank  of  lieutenant-  dated  under  the  Resolutions  of  1780;  and  the- 
colonel,  that  body  being  a  regiment  raised  for  silence  of  the  Resolutions  themselves,  with  all 
the  purpose  of  guarding  the  captured  army  of  their  particularitv  as  to  other  commands,  in- 
General  Burgoyne,  known  as  "the  convention  dicates  that  the  Continental  Congress  were  not 
troops,"  the  duty  of  guarding  whom  had  been  aware  of  there  being  soldiers  in  the  guards  who- 
assigned  to  the  State  of  Virginia;  and  that  were  liable  to  be  transferred  to  the  line.  More- 
lYancis  Taylor  was  commissioned  as  colonel  of  over, the  time  when  the  regiment  was  disbanded, 
the  regiment  bv  the  governor  of  Virginia  on  the  June  16,  1781,  was  subsequent  to  the  consolida- 
5tb  of  March,  1779.  It  also  says  that  the  regi-  tion,  of  the  Virginia  regiments  by  the  Baron 
ment  of  guards  was  not  designated  in  direct  Steuben  (February),  and  the  apparent  cause  of 
terms  in  the  Resolutions  of  October  8  and  21,  disband  ment  was  not  its  consolidation  with 
1780,  norembraced  in  any  general  classification  other  regiments,  but  the  termination  of  the- 
contained  in  those  Resolutions;  that  it  was  service  or  dutv  for  which  it  had  been  raised 
raised  for  the  space  of  one  year  from  the  time  and  on  which  it  had  been  exclusively  engaged. 
of  enlistment,  unless  sooner  discharged;  that  it  The  mention  of  the  guards  in  the  Kesolutions- 
was  to  be  "stationed  at,  and  not  removed  (ex-  9th  February,  1780  (8  Jour.  <^ng.  482),  and  in 
cept  to  such  distance  as  the  duty  of  the  post  the  correspondence  of  Mr.  Jefferson  with  Gen- 
may  require)  from,  the  barracks  in  Albemarle  eral  Washington,  on  which  great  stress  was  laid 
Ck»unty,  as  guards  over  Uie  convention  troops;"  in  the  argument,  was  applicable  to  the  regiment, 
that  if  it  continued  on  thift  basis  until  it  was  whether  its  soldiers  had  re-enlisted  or  not;  for 
discharged  in  June,  1781.  its  officers  did  not  it  was  proper  and  just  that  its  soldiers,  who 
become  supernumeraries  under  the  Resolutions  were  continuing  in  service  beyond  the  period 
of  October  8  and  21,  1780,  for  reorganizing  the  of  their  enlistment,  and  who,  in  all  seeming 
Continental  armv;  that  the  guards  would  have  likelihood,  were  to  continue  in  the  service  of 
passed  out  of  existence  before  the  time  for  re-  guarding  the  prisoners  till  the  end  of  the  war, 
organization  arrived;  and  that  as  originally  should  l^  credited  to  the  quota  of  Virginia." 
constituted,  it  had  no  enlisted  soldiers  who  The  opinion  then  gives  the  language  of  the 
could  be  transferred  to  the  regiments  of  the  line,  Resolutions  of  February  9,  1780,  which  are  set 
because  its  soldiers  were  enlisted  for  a  limited  forth  in  the  mar|?in,*  and  proceeds:  "The  first  [13( 
period  and  for  a  limited,  designated  service,  purpose  of  the  Resolutions  was  manifestlv  to 
which  service  was  to  be  rendered  within  pre-  nx  and  determine  the  number  of  men  which 
scribed,  narrow  territorial  limits.  The  opinion  each  State  should  contribute.  The  second  like- 
states  the  question  to  be,  therefore,  whether  wise  related  to  state  quotas,  being  a  declaration 
theguards,  or  a  portion  of  them,  had  re-enlisted  that  all  of  the  men  whose  terms  of  service 
for  the  war,  under  the  Resolution  of  Congress  would  not  expire  before  the  last  of  Septem 

of  January  22, 1779  (8  Jour.  <^ng.  p.  190),  and      ^»    .    ^  ^  .  ^    .u 1 1 IT" 

became   reduced,  or  consolidate  with  other  ^^♦"««wipe<!.  That  for  the  eiwulng  oampalm  the 

-Z-J!!™*-.     ^jT-  *i1^  wuoviiuoicu  ^  aL»  iL  states  be  respectively  required  to  furnish,  by 

regiments,  under  the  Kesolutions  of  October,  draughts  or  otherwise,  on  or  before  the  first  day 

1780.  of  April  next,  their  respective  deficiencies  of  the 

The  Resolution  referred  to,  of  January  28.  JJi'SSS''  wk^Sk  rv!lt°.;i?^*iJ?«®«2^^ 

trrra  ».a  ««♦!,«♦  ♦>««  ^^^^^^A^^  :«  »i>««#  u^  ««  oflBcers,  which  OODgrress  deem  oeoessary  for  the 

177w,  was  "that  the  commander  m-chief  be  au-  service  of  the  present  year. 

thorized  and  dhrected  to  take  the  most  effectual  **Thatthe  quotas  of  the  several  States  be  as  fol- 

measures  to  re-enlist  for  the  continuance  of  the  ^^^^ 

war  all  such  of  the  continental  troops  as  are  New  Hampshire i;ei5 

not  expressly  engaged  for  that  period;"  and  it  ^S?|?°^"f®^^  ^*^ ®«2m 

I>it)mised  new  bounties  and  rewards  "to  each   coSnecUcSt   8.^ 

able-bodied  soldier  now  in  the  service  and  who  New  Yorit..irrrilir™".'"irriI"rrri"IIIIIIIIl,fl80 

Bball  voluntarily  re-enlist  during  the  war."  New  Jersey Lgg 

The  opinion  then  proceeds  to  consider  the   g^a'^Jar^        m 

arguments  adduced  on  the  part  of  the  claimant  Marylandrr"rrr""I!"-"I-"""I".'I-I"ri""ir8,238 

to  show  that  the  soldiers  of  the  guards  did  re-  X*'8l°^?u"Vi 2'2I2 

enlist,  and  in  regard  to  those  arguments  says:   g?jS  (SSSSf ISo 

'The  circumstances  and  coincidences  so  much  texcludvV of  blacks.} 

relied  upon,  though  they  might  appeal  strongly,  ._.   ^„^.              ^       j^         ^_^^^ 

««UbU8hine  amoral' proUiSr^  ^^}  e;2SMl.iSXT«T'SS,??'IJp°/e1SE2rn^°S 

possessed  of  legislative  discretion,  do  not  rise  counted  towards  the  quotas  of  the  States  to  which 

to  the  standard  of  legal  evidence  and  are  in-  they  respectively  belong,  whether  they  compose 

■nfflHent  to  anlhnriTP  ft  inrltrmpnt  nr  niiAtain  ».  ^^®  battalions  to  the  line  of  theseveral  States,  those 

svmcieni  lo  aumonze  a  juagmeni  or  sustam  a  ^^  ^^^  additional  corps.  Including  the  guarts,  the 

▼erdlct.      JNo    authenticated    document    nor  artillery  and  hoise,  or  the  regimental  artlfloers  in< 
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ter  following  should  be  credited  to  tbeir  re- 
spective States,  accompanied  by  a  pledge  that 
ibe  men  (not  the  officers  and  men)  of  certain 
irregular  organizations,  'including  the  guards/ 
^should  be  provided  for,  deemed  and  treated  in 
the  same  manner*  as  the  men  in  the  line.  The 
third  provision  was  a  recommendation  to  the 
States  'to  make'  like  provision  for  the  officers 
and  men'  of  the  designated  irregular  corps,  'in- 
cluding the  guards',  as  might  be  made  *ior  the 
officers  and  men  of  their  respective  battalions.' 
In  the  first  provision  the  guards  were  referred 
to  as  a  corps  which  had,  or  which  might  have 
bad.  men  who  should  be  credited  on  the  quota 
181]  of  Virginia;  in  the  third  the  officers  and  men 
of  the  guards  are  designated  as  among  those 
for  whom  the  States  should  make  the  same 
provision  which  they  would  make  *  in  pursu- 
ance of  any  resolution  of  Congress'  for  the 
officers  and  men  of  their  respective  battalions. 
It  is  true  that  the  language  of  the  Resolutions 
does  seem  to  indicate  that  then,  on  the  9th 
February,  1780,  there  were  men  in  the  guards 
'whose  times  of  service  do  not  expire  before  the 
last  date  of  September  next.'  But  it  is  also 
true  that  the  words,  including  the  guards/  in 
the  first  provision,  may  have  been  intended 
merely  as  a  comprehensive,  sweeping  clause, 
«auivalent  to  saying  that  all  men  whose  times 
of  service  did  not  expire,  in  whatever  corps 
they  might  be  found,  should  be  counted  upon 
the  quota  of  Virginia;  and  that  the  same  words 
in  the  third  provision  were  intended  as  new 
legislation,  as  a  special  provision  to  classify 
the  ffuards,  who  were  continuing  to  serve  be- 
yond Uieir  times  of  enlistment,  with  men 
whose  enlistment  would  not  expire  'before  the 
last  date  of  September  next.'  Be  that  as  it 
may,  we  cannot  accept  the  ambiguous  phrase- 
ology of  the  Resolutions  as  authoritatively  fixing 
the  desired  fact  that  the  guards,  or  a  portion 
ofthem,  had  re-enlisted  for  the  war,  and  were 
liable  to  be  reduced  and  consolidated  under 
the  Resolutions  which  followed  in  October  of 
the  same  year.  It  was  proper  and  just  that 
these  officers  and  men  should  be  thus  provided 
for;  but  it  does  not  follow  that  such  a  recogni- 
tion establishes  the  fact  that  they  stood  onlbe 
same  iMisis  of  enlistment  fof  the  war  and  for 
service  in  the  field  that  the  tAoops  of  the  line 
stood  upon." 

Referring  to  the  fact  of  the  "depredation 
pay"  which  Colonel  Taylor  received  for  the 
time  he  served  as  colonel  of  the  guards,  from 
March  5,  1779,  to  June  15,  1781,  under  the 
Resolution  of  Congress  of  April  10,  1780  (3 
Jour.  Cong.  p.  447),  which  provided  that  "no 
person  shall  have  any  benefit  of  this  Resolu- 
tion, except  such  as  were  engaged  during  the 
war,  or  for  three  years,  and  are  now  in  serv- 
ice," the  opinion  says:  "Finally,  the  depred- 
ation pay,  which,  under  the  l(esolution  10th 
April,  1780,  was  only  to  be  given  to  persons 
who  'had  engaged  to  serve  during  the  war,  or 
for  three  vears,'  may  well  have  been  allowed 
to  Colonel  Taylor,  as  a  supernumerary  officer 


in  actual  service,  by  virtue  of  the  terms  of  bis 
original  enlistment.  But  whatever  the  theory 
upon  which  it  was  allowed,  we  cannot  infer 
from  it  the  fact  that  Colonel  Taylor's  regiment^ 
in  whole  or  in  part,  had  re-enlisted  for  toe  war, 
and  that  he  had  been  reduced  under  the  Reso- 
lutions of  October,  1780.  Upon  the  whole  of 
the  evidence  we  must  rule  that  it  is  insufficient 
to  sustain  a  verdict,  and  that  we  are  not  at 
liberty,  when  sitting  in  the  stead  of  a  juir,  to 
pass  upon  it  or  to  deduce  ultimate  facts  frooi 
it." 

In  the  report  of  the  case  on  the  motion  for  a 
new  trial  (22  Ct.  01.  116),  it  is  stated  that  the 
purpose  of  the  motion  **is  to  establish  the  fact 
that  Colonel  Francis  Taylor,  of  the  Albemarle 
Guards,  continued  in  the  service  of  the  Conti- 
nental Congress  after  the  disbandment  of  his 
command  m  June,  1781,  until  the  end  of  the 
war."  On  the  argument  before  this  court,  ths 
counsel  for  the  claimant  contends  that  bis  rivrbt 
to  recover  depends  upon  the  question  whet  lier 
Colonel  Taylor  continued  in  the  service  until 
the  end  of  the  war,  or  was  retired  before  thai 
time,  and  thereby  became  entitled  to  half- pay 
for  life  or  to  the  commutation  therefor;  thaC 
if  it  be  found  that  he  did  not  continue  in  the 
service  until  the  end  of  the  war.  yet  if  he  was 
retired  or  "reduced"  at  any  time  after  October 
21,  1780,  he  was  entitled  to  half-pay  for  life, 
under  the  Resolution  of  that  date;  that,  as  he 
was  entitled  to  half-pay  for  life  as  a  major  in 
1778,  the  burden  is  jupon  the  United  States  to 
show  that  he  did  not  continue  in  the  service  to 
the  end  of  the  war;  that  it  is  not  shown  that 
be  retired  from  the  service  in  June,  1781,  when 
the  regiment  was  disbanded,  or  that  he  again 
became  a  su]>ernumerary;  that,  although  the 
law  providing  half-pay  for  life  was  modified 
by  the  Resolutions  of  October  8  and  21,  1780, 
while  he  still  commanded  the  guards,  yet  Uie 
only  modification  was  as  to  the  time  when  the 
half-pay  should  begin,  the  modification  being 
that  it  should  beffin  at  the  time  the  officer  was 
reduced  or  retired  from  the  service;  that  this 
modification  was  in  force  in  June,  1781^  when 
the  guards  were  disbanded:  that  under  its  pro- 
visions Colonel  T&ylor  would  have  been  en> 
titled  to  half-pay  for  life  in  his  new  grade  as 
colonel,  to  be^in  from  the  time  the  guards 
were  disbandra,  even  if  he  had  then  retired 
from  the  service;  that  if  he  had  been  treated, 
in  June,  1781,  as  a  supernumerary  major, 
he  still  would  have  been  entitled  from  that 
date  to  half  pay  as  a  major;  that  there  is  no 
evidence  that  he  was  reduced  in  rank;  and  that 
he  was  a  colonel  in  the  Continental  army  oa 
the  15lh  of  June,  1781. 

In  the  brief  presented  to  us  on  this  appeal, 
the  counsel  for  the  claimant  departs  from  the 
Questions  litigated  in  the  Court  of  Claims,  as 
shown  by  the  first  two  conclusions  of  law  and 
by  the  opinion  of  that  court,  and  contends 
that  the  issue  is  as  to  whether  or  not  Colonel 
Taylor  continued  in  the  service  to  the  end  of 
the  war,  or  retired  before  that  time;  and  thai 


Hie  departments  of  the  quartermaster-general  and 
eommiPBory-ffcneral  of  military  stores,  who,  being 
credited  to  tne  States  respectively,  should  be  pro- 
vided for,  deemed  and  treated  in  the  same  manner 
with  the  men  in  the  several  state  liaes:  and  ll  is 
recommended  to  the  several  States  to  make  like 
provision  tor  the  olBcen  and  men  of  the  artillery. 


horse,  additional  corps.  Including  the  goarda  and 
regimented  artificers,  as  may  be  made  in  pmmianoe 
of  any  resolution  of  Congress,  for  the  officers  and 
men  of  tbeir  respective  battalions;  with  such  ex- 
ceptions, respecting  the  regimented  artifloera,  as 
have  been  made  by  Congress  in  their  Acts  oooova* 
lug  them*** 
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the  ultimate  fact  to  be  proved  is  the  duration 
of  his  owD  personal  service,  and  not  the  dura- 
tion of  the  service  of  any  of  the  soldiers  com- 
posing the  fi;uards.  The  contention  appears  to 
be  that,  under  the  Resolutions  of  October,  1780, 
ti  continuous  service  thou^hout  the  war  by 
Colonel  Taylor,  or  his  retirement  before  its 
close,  entitled  him  to  half-pay  for  life. 

But  this  view  is  not  tenable,  because  the 
Resolution  of  October  8,  1780,  provided  for 
half-pay  for  only  seven  years,  and  only  for 
those  officers  who  became  supernumeraries 
under  the  arrangement  provided  for  by  that 
Resolution;  and  the  Resolution  of  October  21, 
1780,  had  reference  only  to  the  same  officers, 
ivhose  names  were  to  oe  transmitted  to  Con- 
gress, and  who  are  called  therein  "officers  re- 
duced,"— that  is,  in  the  language  of  the  Resolu- 
tion of  October  8,  1780,  officers  "thrown  out 
by  the  reduction."  Those  were  the  only  of- 
ficers who  were  by  the  latter  Resolution  "al- 
lowed half-pay  for  life."  It  is  inaccuratn, 
therefore,  to  say  that  the  only  change  made  by 
the  Resolutions  of  October,  1780,  was  as  to  the 
time  half-pay  for  life  should  begin. 

Whether  Colonel  Taylor  retired  from  service 
mi  the  time  the  regiment  was  disbanded,  or 
whether  he  continued  in  the  service  to  the  end 
of  the  war,  he  was  not  a  "reduced"  officer, 
within  the  meaning  of  that  term,  as  used  in  the 
Resolutions  of  October,  1780.  The  scheme  of 
those  Resolutions  did  not  apply  to  such  organ- 
izations as  that  of  the  guards,  nor  to  offi- 
cers who  were  not  "reduced"  under  those  Res- 
olutions, althou/?h  they  should  continue  in 
service  to  the  end  of  the  war.  An  officer  who 
left  the  service  at  the  end  of  the  war  was  not 
"reduced." 

The  commission  of  Francis  Taylor  as  colonel 
came  from  the  governor  of  yirfi;inia,  and  the 
order  to  discharge  the  soldiers  oi  the  regiment 
also  came  from  him.  It  was  an  irregular  reg- 
iment, created  for  a  particular  service  and 
charged  with  a  specific  duty,  to  be  performed 
in  a  designated  locality.  &rvioe  in  the  regi- 
ment was  inconsistent  with  service  in  the  Con- 
tinental army.  Such  commission  as  Francis 
Taylor  held  prior  to  January  9.  1779,  was 
practically  revoked  by  the  terms  of  the  Reso- 
lution of  Congress  of  that  date,  which  author- 
ized the  governor  and  council  of  the  State  of 
^Virginia  to  appoint  the  officers  of  the  new  reg- 
iment out  of  those  of  the  Virginia  line  who  had 
teen  "left  out  of  the  late  arrangement  of  the 
Continental  army,**  and  by  his  acceptance  of 
the  appointment  of  lieutenant-colonel  of  the 
new  regiment  His  obligation  to  serve  in  the 
guards  disqualified  him  from  continuing  as  a 
«upemnmerarv  in  the  continental  service.  He 
could  not  perform  duty  under  his  commission 
as  lieutenant-colonel  or  colonel  of  the  guards, 
and  at  the  same  time  hold  himself  in  readiness 
to  respond  to  a  call  to  the  field  in  the  conti- 
nental service. 

The  third  conclusion  of  law  made  by  the 
Court  of  Claims  was  that,  upon  its  findings  of 
fact,  the  claimant  was  not  entitled  to  judgment 
under  and  by  virtue  of  the  provisions  of  the 
Act  of  July  6,  1883  (4  Stat.  568).  In  regard  to 
that  Statute,  the  court  remarks,  in  its  opinion, 
that  it  was  intended  to  reimburse  the  State  of 
Virginia  for  certain  judgments  which  had 
been  recovered  against  that  State  in  her  own 


courts,  by  officers,  for  half-pa v,  and  to  pay  di- 
rectly, without  waiting  for  judgments  to  be 
recovered  against  the  State,  similar  claims  cov- 
ered by  the  decision  in  Lilly's  Case,  1  Leigh, 
529;  that  the  first  section  of  that  Act  is  limited 
to  officers  commanding  in  the  "Virginia  line;" 
that  the  second  section  refers  to  certain  regi- 
ments and  corps  specifically  designated  Iby 
name,  and  does  not  specify  the  Albemarle 
Guards;  that  the  third  section  directs  the  Sec- 
retary of  the  Treasury  "to  adjust  and  settle 
those  claims"  of  officers  "of  the  aforesaid  regi- 
ments and  corps,  which  have  not  been  paid  or  £1; 
prosecuted  to  judgments  against  the  State  of 
Vir^nia;"  and  that  the  benefits  of  the  third 
section  are  clearly  limited  to  the  regiments  and 
corps  enumerated  in  the  second  section,  and 
cannot  be  extended  to  the  officers  of  other  re^- 
ments  or  corps,  though  they  may  have  a  valid 
claim  for  hair-pay  against  that  State.  It  is  said 
in  the  brief  of  the  counsel  for  the  claimant  that 
it  was  never  contended  by  him  that  that  Act 
was  anything  more  than  a  legislative  interpre- 
tation of  the  several  Resolutions  of  the  Conti- 
nental  Congress  which  are  in  question,  or  that 
it  created  any  new  liability  on  the  part  of  the 
United  States.  We  concur  in  the  view  of  the 
Court  of  Claims. 

The  fourth  conclusion  of  law  of  that  court 
was,  that  the  report  of  the  commissioner  of  the 
State  of  Virginia,  set  forth  in  finding  11.  al- 
though approved  and  adopted  b^  the  governor 
of  that  State,  was  neither  obhgatory  in  law 
upon,  nor  conclusive  as  evidence  against,  the 
United  States. 

The  State  of  Virginia,  on  the  11th  of  March, 
1884  (Laws  of  1834,  chap.  6,  p.  22),  passed  an 
Act  appointing  John  H.  Smith  a  commissioner, 
and  making  it  his  duty  to  continue  an  exami- 
nation previously  directed  touching  the  revolu- 
tionary documents  of  the  State,  and  to  lay  be- 
fore tne  governor  any  information  he  might 
discover  as  to  any  unsatisfied  revolutionary 
claims  of  the  State  on  the  government  of  the 
United  States;  and  further  making  it  his  duty 
to  examine  all  claims  for  military  land  boun- 
ties, not  theretofore  decided  on,  which  might 
arise  under  any  existing  laws  or  resolutions  of 
the  Oeneral  Assembly,  and  to  report  the  facts 
relating  to  the  same,  together  with  any  remarks 
he  might  deem  pertinent  and  proper,  to  the 
governor  of  the  State,  "whose  aecisions  there- 
upon shall  be  final."  The  decision  of  the  gov- 
ernor on  the  report  of  the  commissioner  in  the 
case  of  the  heirs  of  Francis  Taylor  was  made 
in  September.  1850,  and  speaks  of  Taylor  "aa 
colonel  in  the  continental  line  from  October  1. 
1775,  to  the  close  of  the  war."  It  is  contended 
by  the  claimant  that,  under  section  906  of  the 
lievised  Statutes,  this  decision  of  the  governor 
of  Virginia  is  conclusive  against  the  United 
States,  to  show  that  Taylor  continued  in  the 
continental  service  until  the  close  of  the  war. 

The  provision  of  section  906  is,  that  records  [ij 
and  exemplifications  of  books  kept  in  any  pub- 
lic office  of  any  State,  when  authenticated  in 
the  manner  provided  by  that  section,  "shall 
have  such  faith  and  credit  given  to  them  in 
every  court  and  office  witLin  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  State"  from  which  they  are  taken. 
The  Court  of  Claims,  in  its  opinion  overruling 
the  motion  for  a  new  trial  (22  Ct.  CI.  116), 
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•tates  tbat  the  claase  above  quoted  from  section 
906  did  not  impart  to  the  authenticated  state 
record  anything  more  than  *'faitb  and  credit/' 
and  did  not  extend  the  effect  of  a  decision 
•gainst  a  State  to  the  United  States,  nor  make 
an  award  or  judgment  which  mignt  be  final 
against  a  State  "either  obligatory  in  law,  or 
conclusive  as  evidence,  against  the  United 
States."    We  concur  in  this  view. 

It  is  also  alleged  for  error  by  the  claimant, 
that  the  Court  of  Claims  refused  to  find  that 
"Colonel  Francis  Taylor  was  an  officer  in  the 
.  continental  service  on  the  22d  day  of  March, 
1788.  and  continued  therein  as  such  officer  to 
the  end  of  the  war,"  stating,  as  the  ground  of 
its  refusal,  that  the  proposed  finding  involved 
a  deduction  from  specific  facts  and  circum- 
stances which,  so  far  as  they  were  established 
by  the  evidence,  were  set  forth  in  the  previous 
findings,  and  really  involved  a  conclusion  of 
law.  The  claimant  contends  that  the  finding 
requested  was  a  conclusion  of  fact  drawn  from 
other  specific  facts  and  circumstances  estab- 
lished by  the  testimony;  that  he  was  entitled 
to  have  that  conclusion  of  fact  found  by  the 
court;  that  such  fact  was  not  a  question  of  law; 
and  that,  even  if  it  were,  the  court  erred  in  not 
finding  it  as  a  conclusion  of  law. 

Perhaps  under  the  rulings  of  this  court  in 
UniUd  StaUi  v.  Pug\  99  U.  S.  265,  270  [25: 
822,  8281;  Sun  Mut,  Ins,  Co,  v.  Ocean  Ins,  Co, 
107  U.  8.  485,  608  [27:  887,  848];  The  Betgen- 
land,  114  U.  S.  855,  862  [29:  152,  1541.  and 
Mcaure  v.  United  States,  116  U.  8.  14S,  151 
[29:  572,  5741,  the  question  involved  in  the 
proposed  finding  which  was  refused,  was  a 
question  of  law.  In  United  States  v.  Pugh,  one 
of  the  issues  to  be  determined  was,  whether  the 
proceeds  of  the  sale  of  certain  captured  prop- 
erty belonging  to  the  claimant  had  been  paid 
37]  into  the  treasury.  No  direct  proof  to  that 
effect  had  been  given,  but,  if  shown  at  all,  it 
was  by  way  of  inference  from  certain  cir- 
cumstantial facts  established  by  the  evidence 
and  set  forth  in  the  findir';:s  of  the  Court 
of  Claims.  This  court  said  that  the  Court 
of  Claims  had  found  all  the  facts  which 
had  been  established  directly  by  the  evidence; 
that  those  facts  were  "the  results  of  evidence, 
and  whether  they  establish  the  ultimate  fact 
to  be  reached  is,  if  a  question  of  fact  at  all, 
to  sav  the  least,  in  the  nature  of  a  question  of 
law;^  that  the  inquiry  presented  was  as  to  the 
legal  effect  of  facts  proved,  not  of  the  evidence 
given  to  make  the  proof;  that  the  question  of 
practice  to  be  settled  was  whether,  under  the 
rule  of  this  court  as  to  apx>eals  from  the  Court 
of  Claims,  the  Judgment  of  the  latter  court  as 
to  the  legal  effect  of  what  might,  perhaps  not 
improperly,  be  called  the  ultimate  circumstan- 
tial facts  in  a  case,  was  final  and  conclusive,  or 
whether  it  could  be  reviewed  by  this  court; 
that,  under  that  rule,  this  court  could  not  con- 
sider the  evidence,  but  its  attention  must  be 
confined  to  the  legal  effect  on  the  rights  of  the 
parties  of  the  facts  found  by  the  Court  of 
Claims:  and  that,  in  that  way,  the  weight  of 
the  evidence  was  left  for  the  sole  consideration 
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of  that  court,  but  the  ultimate  effect  of  the 
facts  which  the  direct  evidence  had  established 
was  left  open  for  review  here  on  appeal.  But 
whether  the  proposed  finding  which  was  re- 
fused in  the  present  case  was  a  conclusion  of 
law  from  the  facts  already  found,  or  an  addi- 
tional conclusion  of  fact,  we  are  of  opinion 
that  the  Court  of  Claims  was  correct  In  refus- 
ing to  find  it 

In  the  opinion  of  the  Court  of  Claims  in  2d 
Ct.  CI.  116.  it  is  stated  that  part  of  the  newly 
discovered  evidence  set  up  as  a  ground  for  a 
new  trial  consisted  of  "certain  resolves  and  pro- 
ceedings of  the  Continental  Congress,  and  cer- 
tain resolves  of  the  General  Assembly  of  Vir- 
ginia, and  official  correspondence  in  the  first 
and  second  volumes  of  the  State  Papers  of  Vir- 
ginia." In  regard  to  these  papers  the  Court 
of  Claims  says  that  it  is  "of  the  opinion  that 
if  they  had  been  put  in  evidence  on  the  trial 
they  would  not  have  changed  the  result"  We 
concur  in  this  view,  after  having  examined  the 
papers. 

This  case  is  very  much  like  that  of  Dr.  Charlea 
Taylor,  reported  as  Williams  v.  United  States, 
18  Ct.  CI.  895.  Charles  Taylor  was  a  surgeon'a 
mate  in  the  Continental  army  from  1776  to 
1778,  and  then  was  reduced  and  became  a 
supernumerary  officer.  In  1779  he  was  ap- 
pointed a  surgeon's  mate  in  the  regiment  of 
Albemarle  Guards,  and  accepted  ana  held  that 
position.  In  October,  1779,  he  was  promoted 
to  be  surgeon  in  the  regiment,  and  held  that 
place  until  the  regiment  was  discharged,  June 
15,  1781.  He  claimed  five  years'  full  pay  as 
surgeon  in  the  Virginia  line  of  the  Continental 
army,  under  the  same  Resolutions  and  proceed- 
ings that  are  now  involved  in  the  case  of 
Colonel  Francis  Taylor.  The  Court  of  Claims 
decided  that  he  could  not  have  full  pay  as  aa 
officer  of  the  guards  and  at  the  same  time  bo 
entitled  to  half-pay  as  a  reduced  and  supemo- 
merary  officer.  The  claim  was  rejected  and 
there  was  an  apx>eal  to  this  court  The  opiii> 
ion  of  this  court  is  reported  as  WHHams  t. 
United  States,  Book  25  U.  8.  L.  ed.  809,  and 
14  Ct.  CI.  590.  It  is  also  referred  to  as  No. 
1058  on  pa^  ccxzviii.  of  the  Appendix  to  181 
U.  8.  In  its  opinion,  this  court,  in  affirming 
the  Judgment  of  the  Court  of  Claims,  said  that 
Dr.  Charles  Taylor  did  not  continue  in  service 
until  the  end  of  the  war,  within  the  meaning 
of  the  Resolutions  of  October  21,  1780,  and 
March  22,  1788;  that,  when  he  accepted  his 
appointment  in  the  regiment  of  the  guards,  in 
January,  1779,  he  ceased  to  be  a  supernumer- 
ary sur^n's  mate,  and  became  an  active  offi- 
cer in  that  regiment;  that  when  it  was  dis- 
charged, because  its  term  of  enlistment  had  ez> 
pired,  he  was  out  of  service;  that,  when  it  was 
raised,  the  governor  and  council  of  Virginia 
were  authorized  by  Congress  to  appoint  its  <tf- 
ficers  out  of  those  in  the  Virginia  line  who 
were  then  supernumerary;  and  that  the  accept- 
ance of  an  appointment  in  the  new  regiment 
took  the  officer  out  of  his  former  position  ia 
the  line. 

Judgment  affirmed, 
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1      ANTHONY  P.   8EEBEKGER,  Collector, 

Pljf.  in  Err., 

9. 

BERNABD  OAHN  et  al. 

(See  8.  0.  Beporter*8  ed.  (KHM.) 

Ouitomi  AeU,  interpretation  of'-manvfaetures 
qf  worsted-^-'ih&ddy — duty  on  tDorstedt, 

L  In  the  Interpretation  of  Customs  Acts,  when 
foods  of  a  particular  kind,  which  would  other- 
wise be  oomprehended  In  a  class,  are  subjected  to 
a  distinct  rate  of  duty  from  that  imposed  upon 
the  class  ireneraUy,  they  are  taken  out  of  that 
class  for  the  purpose  of  the  assessment  of  dudes. 

S.  Though  worsted  is  a  product  of  wool,  yet  manu- 
factures of  worsted  beioff  subjected  by  the  Cus- 
toms Act  of  1883  to  different  duties  from  those 
imposed  on  manufactures  of  wool,  a  manufac- 
ture of  worsted  cannot  be  considered  as  a  manu- 
facture of  wool,  within  the  meaning  of  that  Stat- 
ute. 

8.  Shoddy,  though  a  product,  and  in  some  sense  a 
manufacture,  of  wool,  is  not  to  be  considered  as 
Itself  wool,  or  a  manufacture  of  wool,  within  the 
meaning  of  the  Customs  Act  of  1883,  for  by  that 
Act  a  duty  fs  Imposed  on  shoddy  of  ten  cents  per 
pound. 

C  Goods  called  or  known  in  the  trade  as  worsteds, 
and  composed  mainly  of  worsted,  but  mixed  with 
a  small  proportion  of  shoddy  and  cotton,  are,  by 
the  Act  of  1S83;,  subject  to  the  duty  as  manufac- 
tures of  worsted,  and  not  as  manufactures  of 
wooL 

[No.  47.] 

Argued  Ntn.  S,  1890.      Bedded  Nov.  17, 1890. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northero  District  of  Illinois, 
to  review  a  judgment  for  plaiDtifTs,  in  an  ac- 
tion against  a  CX>llector  of  Customs  to  recover 
back  duties  paid  under  protest.    Affirmed. 

Statement  by  Mr.  Juetiee  Gray: 
This  was  an  action  of  assumpsit  against  a 
Collector  of  Customs  to  recover  back  duties 
paid  under  protest.  Plea,  Don-assumpsit.  A 
jury  was  duly  waived,  and  the  case  submitted 
to  the  court,  which  made  the  following  finding 
df  facts: 

"The  plaintiffs  imported  an  invoice  of  cloths 
popularly  known  as  'diagonals,'  which  were 
classed  l)y  the  Collector  as  woolens,  and  a  duty 
of  85  cents  per  pound  and  35  per  cent  ad  va- 
lorem assessed  upon  them  under  paragraph  862, 
New  Tariff  Index.  The  phiintitTs  claimed  that 
the  goods  should  have  been  classed  as  'manu- 
factures of  worsted  not  otherwise  provided  for/ 
under  paragraph  863,  New  Tariff  Index,  and 
the  duty  assessed  at  24  cents  per  pound  and  85 
per  cent  ad  valorem.  The  duties  were  paid 
ander  protest,  appeal  taken  and  suit  brought, 
all  in  apt  time.  The  goods  in  question  are  used 
mainly  for  the  manufacture  of  men's  wearing 
apparel,  and  are  denominated  or  known  to  the 
trade  as  'worsteds,'  and  are  composed  mainly 
of  worsted,  but  the  worsted  fibre  is  mixed  with 
at  least  10  per  cent  of  shoddy,  this  shoddy  be- 
ing made  from  wool,  and  some  cotton.  Worst- 
ed is  made  by  combing  the  long  fibred  wools, 
to  that  the  fibres  shall  Tie  or  be  arranged  along- 
side of  each  other;  while  wool  is  worked  by 
carding,  so  as  to  interlock  the  fibres  with  each 
other.     Shoddy  is  a  separate  manufacture  of 
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wool,  and  is  added  to  the  worsteds  in  question 
for  the  purpose  of  giving  weight  and  body  to 
the  fabric." 

Upon  these  facts  the  court  gave  judgment 
for  the  plaintiffs.  80  Feri.  Rep.  425.  The  de- 
fendant sued  out  this  writ  of  error. 

Mr,  Wm.  A*  Maoryt  Auietant  Atty-Oen,, 
for  plaintiff  in  errur. 

Messrs.  Edwin  B.  Smith  and  Charle% 
Curie,  for  defendant  in  error: 

The  commercial  designation  is  to  be  ascer- 
tained in  settling  the  meaning  of  the  Tariff 

TjftWfl 

Eobertson  t.  Salmon,  180  U.  8. 415  (82:  996); 
EUioti  Y.  Bwartmut,  85  U.  8.  10  Pet.  163  (9: 
879). 

The  fact  that  worsted  was  merely  wool  dealt 
with  in  a  particular  way  did  not  make  wool  % 
component  of  an  article  containing  worsted. 

Rif/gs  V.  Friek,  Tanev.  105;  Chester  y.  Curtis^ 
1  Blatchf.  499. 

The  recognition  of  worsted  and  its  manufac- 
tures, in  every  tariff  from  1818  down,  makes 
its  status  res  judicata.  The  position  thus  given 
it  in  law  was  long  before  assigned  it  in  fact,  in 
manufactures,  commerce  and  common  life. 

Burnley,  Wool  and  Wool- Combing,  8,  4; 
Beaumont,  Wool  and  Worsted  Manuf.  4, 6,  ^  4. 

Though  an  article  made  of  worsted  and 
shoddy  may  be  derived  from  wool,  yet  it  is  not 
made  of  wool. 

Meyer  v.  ArtJiur,  91  Q.  8.  670  (26:  455). 

No  presumptions  will  be  indulged  by  the 
court  to  exact  any  higher  rate  of  duty  than  the 
terms  of  the  statute  clearly  impose. 

Uartranft  v.  Weigmnnn,  131  U.  8.  616  (80: 
1015),  and  citations;  Merritt  v.  Welsh,  104  U. 
8.  694(26:  896);  MorriUy.  Jones,  106  U.  8.  467 
(27:  268). 

It  is  never  very  safe  ground,  in  the  construc- 
tion of  a  statute,  to  give  weight  to  views  of  its 
policy,  which  are  themselves  open  to  doubt  and 
controversy. 

Municipal  Bldg,  Soc.  v.  Kent,  L.  R.  9  App. 
Cas.  273;  Sutton  v.  Sutton,  L.  R.  22  Ch.  Div. 
618. 

Goods  commercially  known  as  worsteds 
should  be  so  deemed  for  tariff  purposes. 

Swan  V.  Arthur,  103  U.  8. 597  (26:  525);  At- 
thur  V.  Butterjield,  125  U.  8.  70  (31:  643). 

Mr.  Justice  Gray  delivered  the  opinion 
of  the  court : 

The  Act  of  March  8,  1898,  chap.  121,  under 
"Schedule  K.  Wool  and  Woolens"  (22  Stat. 
508,  509) ,  imposes  duties  as  fol  lows : 

**  Woolen  cloths,  woolen  shawls  and  all 
manufactures  of  wool  of  every  description, 
made  wholly  or  in  part  of  wool,  not  specially 
enumerated  or  provided  for  in  this  Act, valued 
at  not  exceeding  eighty  cents  per  pound, 
thirty-five  cents  per  pound  and  thirty-five  per 
centum  {id  valovem;  valued  at  above  eighty 
cents  per  pound,  thirty-five  cents  per  pound, 
and  in  addition  thereto  forty  per  centum  ad 
valorem, 

"^  Flannels,  blankets,  hats  of  wool,  knit 
goods  and  all  goods  made  on  knitting-frames, 
ijal morals,  woolen  and  worsted  yarns  and  all 
manufjictiircs  of  every  description,  composed 
wholly  or  in  part  of  worsted,  the  hair  of  tho 
alpaca,  goat  or  other  aninmls  (except  such  as 


139-141                           SupitxME  L'oniT  of  th»  Uxited  SxAxm.  Oor.  Temm, 

are  composed  In  pnrt  of  wool),  not  speciall;  conclusion  is  supported  ty  mauydecisloiu  at 

enumenited    or    provided   for   in   this    Act,  this  court  in  analoeouB  caBCS.     MotnerT.  OU- 

valued  at    not    exceciling    tliirty  cents    pei  UeUtr,  68  XT.  8.  1  Wall.  48fl  [17:  6881  ;  Sadig 

pound,  ten  cents  per  pound  ;  valued  at  above  v.  Smythe,  80  U.  8.  18  Wall.  163  [80 :  666] ; 

thirty  cents   per  pound,   and   not   exceeding  Xodut  t.  ArOiur,  95   TJ.    S.    144  [M:  4201; 

forty    cents    per    pound,     twcbe   cents    pel  Arthur  t.  Morriim,  06  U.  8.  108  [34:  704]  j 


pound;  valued  at  above  forty  cents  per  pound,    Artkwr -v.  Lahxy,  Id.  113  [7661;   Arthur  i 
and  not  exceeding  sixty  cents  per  pound,    Stap/iani,  Id.  130  [771]  ;  Atihurv.  Zfc 
eigliteen  cents  per  pound ;  valued  at  above    135    [610] ;    ArAur    v.     RAeirru, 


r.DlaUt,  Id. 


sixty  cents   per   pound,  and    not   exceeding    [813]  ;  Suxm  v.  Arthw,   lOS  U.  8.  697   [M: 
eighty  cents   per   pound,    twenty-tour   cents    G3S1  ;   Vietor  v.  Arthur,   104  U.  8.  498   \W: 
per  pound  :  and  in  addition  thereto,  upon  all   633]  ;  JMertron  v.  Oltndinttmg,    182  U.  B. 
the  above-named  articles,  thirty-flve  percen     1S8  [8S:  398]. 
bitn  ad  valorem;  valued  at  above  eighty  cente       Jwigmtnt  qfflriTud. 

r  pound,  thirty-flve  cents  per  pound,  and 
addition  thereto    forty  per  centum  ad 
talorem."  

In  the  Interpretation  of  the  Customs  Acts, 
nothing  is  better  settled  than  that  words  are   „„„..„„     _     T*WDTfWfn»      tA^.     ^ 
to  receive   their   commercial   meaning ;  and    """^4?^^    LAWRENCE,     Admr.     «( 
that  when  goods  of  a  particular  kind,  which  ^*^"    „        '"1^  DeceaMd, 

would  otherwise  be  comprehended  in  a  class,  ^i^.Apptt., 

are  subjected  to  a  distinct  rate  of  duty  from  "' 

that  imposed  upon  the  class  generally,  they  HENRT  H.  RECTOR 

are  taken  out  of  tliat  class  for  the  purpose  ot 
the  assessment  of  duties.  <Bee  B.  C  BeiKiTMr^«a.  ub-ul) 

Of  the  tvo   successive  paragraphs   In   the 
Customs  Act  of  1883,  upon  which  the  parties  Cote  affirmed— amowit  <(f  rteeaerg. 

lespectively  rely,  the  first  Imposes  a  certain 

scale  of  duties  on  "all  manufactures  of  wool  1.  niere  lanotUnff  In  the MttlmODr  to  ohmngatb* 
of  every  description,  made  wholly  or  in  part  aonclusloiu  ot  law  beratofora  naobed  br  tUi 
of  wool,  not  specially  enumerated  or  pro-  oonrtln tbia omo.  Bee lU H. S, srs (»:  4ST). 
vided  for  in  this  Act;"  and  the  second  im-  ^  In  a  suit  inequity  to  a)iari«  defendant  as  tn»- 
poBes  a  lower  scale  of  duties  on  "all  manu-  toe  of  realprapertrandoDrnpelaooaveTanaoto 
facturea  of  everv  description,  composed  Plalntiir,  where  ihere  li  doubt  as  to  the  title,  ud 
wholly  or  in  part  of  worsted."  It  is  hkrdly  "?'^"^°/"°'r^.V~""'^?"?~'*n* 
ye-^ssary  to  observe  that  the_^subsequent  wordi  ^^^t^^*^^:^.t1^^^^  ^'SfSS 
Inclosed  in   a  parenthesis  "  (excejpt  such   as      onl,  for  the  actual  reoalpta.  ""-."« 

are  composed  in  part  of   wool),"  evidently  rw.   « -i 

qualify  only  the  intervening  clause  "thehatr  j-~jw«,j(  t  tian'  riiitA^ir^  n  *oan 
ot  the  alp^.  goat  or  other  animals."  and  ■*^e*^JfO'-«-7.JS90.  Deeidtd Sin.  IT.  tS90. 
have  no  waring  upon  this  case.  .  _„„ ...  .  .   ,     „■       ,   „ 

Though  worsted  is  doubtless  a  product  of  A  PP^AL  from  a  decree  of  the  grcult  Court 
wool,  and  might  in  some  aspects  be  consid-  5^  <>' the  United  Btatca  for  the  Eastern  Db- 
ered  a  manu&cture  of  wool,  yet  manufac-  '"'^  "*  Arkansss,  for  the  title  of  laud  and  dt 
tures  of  worsted  being  subjected  by  the  second  reeling  an  accounling.  Dtertt  modiJUd  and 
paragraph  to  different  duties  from  those  im-  eoMremandedutthtnitrt^ttoruloenlerafiiMa 
posed  by  the  first  paragraph  on  manufactures  ■''^'^  titabltihtng  (he  title  qf  the  eomplainamt. 
of  wool,  it  necessarily  follows  that  a  manu-  "^  decreeing  to  him  pouaiton,  and  adjvdgiiic 
facture  of  worsted  cannot  be  considered  as  a   that  he  recover  a  eerlatn  turn  arid  tntereet. 

manufacture  of  wool,  within  the  meaning  of      "'■e  lacts  are  sUted  in  the  opinion.  

this  Statute  Meun.  Henry  A.  GsfdaBr,  Sam.   ^. 

That  shoddy,  though  a  product,  and  In  ■"■""•"■•  ^?**^  ^-  1of^*^o»  """J  Sot.  f. 
•ome  sense  a  manufacture,  of  wool,  is  not  to    t'™™  '<"■  ^P^"^^-  .    „    „      . 

beconsideredasitselfwool,  or  a  manufacture   „-*^i  ^-  ^-  P^^i?^^,^  Ow-U«d, 
ot  wool,  within  the  meaning  of  the  Statute,    ^'  "•  K»"*  ™*  *?•  ^-  ^^  ^°'  eppelloe. 
Is  clearly  shown  by  the  paragraph  next  pre- 
ceding the  two  above  quoted,  which  makes      Mr.  Jiutice  Bmrar  delivered  the  (^inioB 
the  duty  on  "woolen  rags,  shoddy,  mungo,    of  the  court : 

waste  and  flocks,  ten  cents  per  pound."  This  is  the  second  time  thla  cue  has  bea 
Lennig  v.  MaxaiH,  8  Blatchf.  125.  to  this  court.    It  came  flrat  on  demumr  to 

It  being  distinctly  found,  as  matter  of  fact,  the  bill,  and  the  decision  is  reported  in  111 
that  the  goods  in  question  are  called  or  known  U.  S.  376  [28:  4271.  The  demurrer,  which 
In  the  trade  as  "  worsteds, "  and  are  composed  had  been  sustained  In  the  circuit  court,  waa 
mainly  of  worsted,  but  mixed  with  a  small  overruled  by  this,  and  the  case  remanded 
proportion  of  shoddy  and  of  cotton,  the  cir-  with  Instructions  to  permit  answer  and  pn>- 
cuit  court  rightly  held  that  they  were  subject  ceed  to  proof.  Obediently  thereto  angwer 
to  duty  as  manufactures  of  worsted,  and  not  was  filed  in  the  circuit  court,  and  the  caM 
as  manufactures  of  wool.  proceeded  to  proof  and  hearini.    The  hlahnr 

The  cases  of  fUuXt  V.  Saanwovi,  89  U.  8.  of  the  "Hot  Springs"  litigation,  of  vhlc« 
10  Pet.  137  [9;  878],  and  Biggt  v.  Fridc,  his  ia  but  a  fmgment,  has  been  so  often  ra> 
Taney,  100,  are  directly  in  point;  and  our  fcrred  to  In  the  opinions  of  this  court,  paiw 
«W  U7  U.  8. 


ISn  OrsifXK  T.  Cotnm  or  Patbicz  141-14S 

tlcularlT  In  the  case  in   Ul  U.  8.,  rapra,  W.  8.  GUKNEE,  Je.,  kt  ai^.  Plffi.  in  Brr.,    I 

thftt  reference    thereto   now   Is  sup'irBuous ;  e. 

uid  in  reference  to  the  principal  matter  in  COUNTY  OF   PATRICK. 
controTersy  here,  the  title  to  the  lots.  It  la 

enough  to  mj  that  every  material  fact  alleged  (Bee  a.  a  Beponerl  ad.  lu-iiSJ 
In  the  bill  waa  proved,  and  that  nothing  wite 

developed  in  answer  or  teBtlmonf  to  disturb  Jvrudietion,  repeal  qf  lavt—OTder  remanUng 

the  conclusions  of  law  heretofore  reached  by  mum  Io  ttaU  eatirt,  net  aJiniUjTtdgment — d»- 

]     this  court.     The   matter  of  title  was  eatab-  mumr — Aet  ef  March  3,  1SS7. 
lished  by  the  decree  of  the  circuit  court   in 

accordance  with  tlie  views  of  tiie  law  enter-  1-   IfalawconferflnjcJiirtsaictloDtarepMledwlth- 

tkined  and  announced  by  this  court,  and  there  <>"*  "«■  raervaMoo  >■  to  pendlna  «*><■.  aU  auob 

is  nothing  In  the  testimony  to  withdraw  the  oaMs  tall  with  the  law. 

case  from  the  scope  of  that  oonclusion.  *■   An  order  romandlng  a  oauis  from  the  circuit 

The  circuit    court  entered  a    decree    lor  !S.'uf^"'.'"*'"^M''°f.'"'i*^l'"«'' ^'^S 

title— also    directed    an    accounting      That  '^*''"'  """  '*™'  o*  "w  Aet  of  Feb.  BM««  CS 

ii;     t-        oireclea    "n    accounlmg      i  nst  a,t.«e,  chop,  as),  and  thta  oourt  hai  no  ]iiil»- 

accounting,   as  finally   settled,  credited  the  aicuonw  rovtew  li. 

defendant  with  the  amount  of  taxes  and  as-  _    ,„„_.„ ^,h.ni™,.i.~,..>j-=~.    .<■ 

n«,»t.  fid  ly  lln-tb.  ™o.»t  ot  p«r-  '^■^."SSi^StS^S'XS'J.'SS.TtS: 

chase-moneT   paid   to  the    United   States  lor  uiemeuilns  of  that  Act.  alttaoitch  the  drcuii 

the  lots  and  the  expenses  incurred  in  obtain-  court  lustained  a  demurrer  to  the  dechuatlon  Id 

Ing  the  patent^and  the  amount  due  for  im-  remaadlngtlieDauBe,  the  demurrer  havhig  ralsnd 

provemeDts,  on  the   basis  of  the  lease  which  the  polot  that  the  plalntllh  oould  not  maintain 

eslablisbed   the   rights   of  the   parties,   and  their  aotloii  beoauae  the  oourt  bylaw  had  no 

charged  him   with  the  money   received   on  Jortadiotlon  ol  the  caee, 

certiDcat«e  from  the  government  for  buildings  l.   TtaeprovlBolrisea.toftbaAetofMarah8.U8T, 
condemned  and  destroyed,  and  also  the  rental  tbattbatAot shall notaffectthejurisdlctloii over 
value  of  the  premises  from  the  time  of  the  any  milt  removed  from  a  iiaie  court  before  the 
award  of   the  commissioners  to  the  date  of  P«i|»«e  or  that  Act  doai  not  slve  tbli  court  Jo- 
the  decree.     We  ore  of  opinion  that  the  rental  '^""1''°  °^  '  *!"  of  error  tn.ni  a  JudRment 
v.liin  fiiiirht  tint  in  hi>»  h».ii  rhnrirwl  ■  that  remanding  a  oause  to  «  eluw  Court,  when  tbo  BUrt 
.1.      ?v  *         V       7           »      '^°^f^.-  """•  was  removed  before  the  Act  ot  188J.  butnot  re- 
Under  the  peculiar  circumstances  of  this  case,  mandod  untu  aftarwardB. 
Jiaving  reference  to  the  doubt  that  must  have  i-^^  ^■j  ■^ 
ajisenaatothematterof  title,  to  the  prima  Aryved  Ifot>.  7.  1890.    '  IkkiM Not.  17.  1S90. 
iscie  effect  of  the  award  given  by  the  com-  "                                                                ' 
rttiasioners  and  to  the  eviaent  good  faith  of  ,  jj  ERROR  to  the  Cireuil  Court  of  the  Unit- 
All    the  parties  in  reference  thereto   the  true  i  ^d  Stales  for  the  Western  District  of  Vir- 
ttiMoure  of  liability  .8  not  the  renUl  value,  ^^i^  „  review  an  order  of  the  Circuit  Court 
il'^.J^K   ^""    "Jf'P**:.  ^'"  account,  as  demanding  this  cause  to  the  stale  court  tot 
mated  by  the  circuit  court,  was  as  follows:  „nt  ol  jurisdicUon.    Di*mi»ed. 

^iSouV^!^-^rtiiiS«m"^n:  »^"  Statement  by  ifr.  ai^JW,«PuIte« 

demned  bulldinsi 10.787  8!  Plaintiffs  in  error  are  citizens  of  the  Stat« 

of  New  York,  and  the  owners  and  holders  ot 

TH-amnmtnftiiTMBnIamimB                 »».«■«  certain  bonds  of  the  County  of  Patrick  in  the 

'"-*'  menta  paid t^SM  M  State  of  Virginia.     The  record  shows  that  at 

^Byamountpurchaae-moDeriiaJd  a  meeting  olthe  board  of  supervisors  for  the 

-w»- ™™i!"-;;i„™'.V™.ii;.-.   "**'"  County   of  Patrick,  on   April   7.  1884.  "the 

^tOTt;."f!^".„..^:  .  .       lusa  Norfolk  and  Great  Western  Railroad  Cora- 

^Bt  amount  far  impriiivemMiu  as  pany,  for  the  use  and  benefit  of  Walter  S. 

porcoveaant MM  W  Gumec.  Jr..  and  Augustus  0.  Guniee,  and 

|I«B]4  go  Walter  8.    Qurnee.   Jr..   and   Augustus   C. 

Oumee.  assignees  thereof,"  presented  to  tlie 

BWaooedueBeotor tTJMfi  SB  board  "seventeen  bonds  of  «1, 000  each,  exe- 

cuted  by  the  County  afoTesald  to  said  railroad 

Thla  account  should  be  modified  so  as  to  company  and  numbered,  respectively,  1,  3, 

charge  defendant  with  amount  receivedon  cer-  g,  4.  S.  S,  T,  8,  9,  10,  11,  12,  28,  24,  25,  20 

'Wflcates  for  condemned  buildinj^.  910,787.86,  and  80,  and  demanded  payment  of  the  inter- 

aud  other  amounts  actually  received  from  the  est  due  thereon  to  the  first  November,  1883, 

IMvperty,  10,099.07;  total,  |16.8se.&3.    From  or  a  levy  tor  said  Interest,  and  filed  the  foU 

'wbfcb.  deducting  the  credits  allowed,  there  re-  lowing  account  for  said  Interest,  vl&  :  (Here 

mains  a  balance  of  |3, 783.98.  follows  account.)    Which  account  said  board 

TKt  decree  af  the  Cireuit  Court  teill  t?ierefore  of  supervisors  disallowed  and  refused  to  levy 

ie  modiJUd  and  tie  ease  remanded  with  inttrue-  for  in   whole  or  In   port."     On  the  same  day 

tiOtw  (0  enter  a  final  decree,  at  hereUifore,  ettab-  notice  of  appeal  to  the  County  Court  of  Pot- 

IMing  the  title  qftJi*  complainant  and  decreeing  rick  County  from   the  deciaioo  of  the  board 

to  liimpoiteetion,  and  adjudging  that  he  reenter  was  given   by  the  railroad   company  for  tlie 

tffMod^endanft  the  turn  of  t3,?8B.9S,  with  iT^-  use  and  benefit  of  plaintlfTs  in  error,  and  by 

tertet  from  the  nth  dav  ^  KotaiAer,  ISSe.thg  plaintiffs   in    error   as    "assignees    of   said 

timief  th»  final  dteree.  bonds."  and  the  appeal  perfected. 
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On  May  8,  1884,  the  case  was  removed  by 
plaintiffs  in  error  into  the  Circuit  Court  of 
vie  United  States  for  the  Western  District  of 
Virginia,  and  on  the  1st  of  July  they  filed 
tiieir  declaration  in  that  court  against  the 
County.  The  defendant  demurred,  and  on 
the  8d  of  May,  1887,  the  following  order  was 
entered :  **  iJiis  day  came  the  parties,  by 
their  attorneys,  and  in  pursuance  of  an  agree- 
ment by  counsel  submitted  in  vacation  to  the 
judges  of  this  court  for  their  decision,  the 
demurrer  filed  by  the  defendant  to  the  plain- 
tiffs' declaration  and  to  each  count  thereof 
and  the  said  defendant's  demurrer  to  the 

glaintiffs'  declaration  and  each  count  thereof 
eing  argued,  and  because  it  seems  to  the 
court  that  the  plaintiffs'  declaration  and 
each  and  every  count  thereof  are  insufficient 
in  law,  it  is  considered  by  the  court  that  the 
demurrer  aforesaid  be  sustained,  and,  the 
record  showing  that  this  court  has  not  juris- 
diction in  this  case,  it  is  ordered  that  the 
same  be  remanded  to  the  Coimty  Court  of 
Patrick  County,  Virginia."  On  the  next 
day  it  was  further  ordered :  "It  being  sug- 
gested to  the  court  that  it  is  the  purpose  of 
tiie  plaintiffs  to  ask  for  a  writ  of  error  to  the 
final  order  entered  on  yesterday  remanding 
this  case  to  the  County  Court  of  Patrick 
County  on  tiie  ground  that  this  court  has  no 
jurisdiction  thereof,  on  the  motion  of  the 

Slaintiffs  the  order  herein  entered  on  vester- 
ay,  the  8d  of  May,  1887,  be  suspenaed  for 
ninety  days  from  the  rising  of  this  court. " 
The  pending  writ  of  error  was  subsequently 
allowed. 

Meurs.  A.  T.  Britton,  A.  B.  Browne  and 
Btnry  Wiie  C^ameU,  for  plaintiffs  in  error: 

The  diverse  citizenship  of  the  parties  is  plain- 
ly established. 

Sec.  689,  Rev.  Stat,  was  not  repealed  by  the 
Removal  Act  of  March  8, 1875. 

Beu  V.  Beynolds,  118  U.  S.  73  (28:  927);  Bal- 
Umare  d  0,  R  Co,  y.  BaU$,  119  U.  8.  464  (80: 
486);  Lexington  v.  Butler,  81 U.  B.  14  Wall.  282 
(20:  809):  Delaware  County  v.  Diebold  8,  db  L. 
Co.  188  U.  8.  478  (88:  674):  CloflinY.  Common- 
walth  Ine.  Co.  110  U.  S.  81  (28:  76);  BuehneU 
▼.  Kennedy,  76  U.  8.  9  Wall  887  (19:  786). 

The  court  declined  to  hear  further  argument, 
bat  frranted  leave  to  file  brief  on  question  of 
jurisdiction. 

Mr.  John  W.  Daniel,  for  defendant  in  error: 

The  suit  was  improperly  removed  to*  the 
United  States  court 

American  BiUe  8oc.  v.  Price,  110  U.  S.  61 

§!8:  70);  Caeeof  the  Sewing  Machine  Co$.  85  U. 
.  18  Wall.  568  (21:914);  VannevarY.  Bryant, 
88  U.  8.  21  Wall.  41  (22:  476);  Jlancoek  v.  i/o^ 
brook,  119  U.  S.  586  >80:  588);  Cambria  Iron 
Co.  V.  Aihbum,  118  U.  S.  54  (80:  60);  Jefferson 
T.  Driver,  117  U.  8.  272  (29:  897);  A/yere  v. 
Swann,  107  U.  &  546  (27:  583);  American 
Bible  8oe.  t.  Grove,  101  U.  Q.  610  (25:  847); 
Thouron  v.  Eaet  Tennessee,  V.  db  G.  R.  Co.  88 
Fed.  Rep.  678;  Dillon,  Removal  of  Causes  (5th 
ed.)$^48. 

Supplemental  points  for  plaintiffs  in  error  on 
jurisdiction: 

The  Jurisdiction  of  the  supreme  court  is  not 
taken  away  by  the  Act  of  March  8, 1887. 

Beu  V  Beynolds,  118  U.  8.  78  (28:  927). 


The  case  of  Morey  t.  Lockhart,  128  U.  8. 66» 
57  (81:  68),  does  not  mflitate  against  this  view. 

The  judgnient  of  the  circuit  court  was  final 
upon  the  merits,  and  brings  the  case  within  the 
Act  of  February  26,  1889. 

The  question  of  jurisdiction  could  only  be 
raised  by  plea.  The  general  demurrer  filed 
herein,  under  the  clear  terms  of  the  Virginia 
Code,  was  a  waiver  of  all  right  to  interpose  any 
objection  to  the  jurisdiction. 

Code  Va.  1873,  tit  51,  chap.  167,  g^  20, 1092: 
Code  1887,  §§  8,  260,  778;  WashingUm  A  N. 
0.  Tel.  Co.  V.  Bobson,  15  Gratt  122;  Henderson 
V.  Stringer,  6  Gratt  180-183;  Smith  v.  Lloyd^ 
16  Gratt.  295,  808;  Boe  v.  CruteMield,  1  Hen. 
&  M.  361. 

The  ruling  of  the  circuit  court  in  sustaining 
a  demurrer  to  a  declaration  and  rendering  judg- 
ment for  the  wrong  party  may  be  re-examined 
in  this  court  by  a  writ  of  error. 

Bogers  v.  Burlington,  70  U.  8.  8  WalL  664 
(18:  79);  Suydam  v.  WiUiamson,  61  U.  8.  20 
How.  427  (15:  978). 

The  suit  was  removable  under  the  law. 

Delaware  County  v.  Diebold  S.  db  L.  Co.  138 
TJ.  S.  473  (83:  674);  Gaines  v.  Fuentes,  92  U. 
8.  10,  21,  22  (23:  524,  528);  BUis  y.  Davis,  109 
U.  8.  485,  497  (27:  1006,  1010). 

Mr.  Chirf  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Prior  to  the  Act  of  March  8,  1875,  there 
could  be  no  appeal  or  writ  of  error  from  an 
order  of  a  circuit  court  remanding  a  suit 
which  had  been  removed,  because  such  an 
order  was  not  a  final  judspient  or  decree  in 
the  sense  which  authorizea  an  appeal  or  writ 
of  error.  Chicago  db  A.  R,  Co.  v.  WiswaU, 
90  U.  S.  28  Wall.  507  r28 :  103J.  But  it  was 
provided  by  that  Act  that  the  order  of  a  cir> 
cuit  court,  dismissing  or  remanding  a  cause 
to  a  state  court,  should  be  reviewable  by  the 
supreme  court  on  writ  of  error  or  appeal  as 
the  case  might  be.  18  Stat.  471,  chap.  187, 
g  5.  By  section  6  of  the  Act  of  March  8, 
1887  (24  Stat.  552,  555,  chap.  378),  as  cor- 
rected  by  the  Act  of  August  18, 1888  (25  8Ut 
433,  chap.  866),  the  provision  to  that  effect 
was  repealed,  and  it  was  also  provided  by 
the  Act  that  *'no  appeal  or  writ  of  error 
from  the  decision  of  tne  circuit  court  so  re- 
manding such  cause  shall  be  allowed."  Sec- 
tion 6  was  accompanied  by  the  proviso  "that 
this  Act  shall  not  affect  the  jurisdiction  over 
or  disposition  of  any  suit  removed  from  a 
court  of  any  State,  or  suit  commenced  in 
any  court  of  the  United  States,  before  the 
passage  hereof,  except  as  otherwise  expressly 
proviaed  in  this  Acf 

In  Morey  v.  Lockhart,  128  U.  8.  56  [81: 
68],  it  was  held  that  this  court  had  no 
power  to  review  on  appeal  or  vnrit  of  error 
an  order  of  the  circuit  court  remanding  a 
cause  to  a  state  court,  when  it  was  com- 
menced, removed  and  remanded  after  the 
Act  of  March  8,  1887,  went  into  effect. 
In  WUkinsan  v.  Nebraska,  123  U.  8.  286 
[31:  152],  it  was  decided  that  the  pro- 
viso in  section  six  of  the  Act  of  March 
3,  1887,  related  only  to  the  iurisdiction 
of  the  circuit  courts  of  the  United  States, 
and  did  not  confer  upon  this  court  jurw 
isdiction  over  a  writ  of  error  from  a  judg- 
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ment  remanding  a  cause  to  a  state  court,  A  PPEAL  from  a  decree  of  the  Circuit  Court 
when  the  suit  was  begun  and  removed  before  ix.  of  the  United  States  for  the  Esstem  Dis- 
the  Act  of  1887,  but  not  remanded  until  trict  of  Louisiana,  in  favor  of  libelants,  in  a 
Afterwards.  In  Sherman  v.  CfrinneU,  128  U.  suit  in  admiralty  to  recover  the  value  of  a  pilot 
B.  679  [31:  278],  the  order  to  remand  was  boat  an^  goods  on  board  of  her  sunk  in  a  col- 
made  while  the  Act  of  March  8,  1875,  was  lision.  Dtsmis$ed, 
in  force,  but  the  writ  of  error  was  not  brought 

until  after  the  passage  of  the  Act  of  March  Statement  bv  Mr,  Chuf  Justice  Fuller: 

S,    1887,    and   it  was  held  that  this  court  This  was  a  libel  filed  to  recover  the  value  of 

<GOuld   not  take  jurisdiction.     The    general  the  pilot-boat  Mary  and  Catherine,  sunk  in  a 

rule  was  applied  in  these  cases  that  ii  a  law  collision,  and  also  of  certain  personal  effects 

<»>nf erring  jurisdiction  is  repealed  without  on  board  of  her  at  the  time.    The  value  of  the 

any  reservation  as  to  pending  cases,  all  such  pilot-boat  was  determined  by  the  circuit  court 

cases  fall  with  the  law.    Baltimore  db  P.  R,  to  have  been  $5,025,  and  of  the  personal  effects, 

Ch.  ▼.  Grant,   98  U.    S.   898,  401    [25 :  281,  all  of  which  were  a  total  loss,  to  have  been 

"232].    The  opinions  in  all  of  them  were  de-  $1,032.    This  made  a  total  valuation,  according 

livered  by  Jar,  Ohitf  Justice  Waite,  and  they  to  the  findings,  of  $6,057.    For  this  amount  a 

9je  decisive  upon  the  disposition  of  the  case  decree  had  k^n  entered  by  the  district  court, 

before  us.  but  on  appeal  the  circuit  court  awarded  the 

This  case  was  commenced  and  removed  into  sum  of   $3,028.50,  one   half  the   valuation, 

the  circuit  court  before  the  Act  of  1887  went  From  that  decree  an  appeal  wai  taken  to  thll 

into  effect,  but  the  suit  was  remanded  after-  court  by  the  libelants, 
wards.     In  this  respect  the  situation  is  the 

aame   as  in    Wilkinson  v.   Nebraska,   supra.  Mr,  James  Parker  for  libelants  and  ap- 

By  the  Act  of  February  25,  1889  (25  SUt.  pellants. 

<I98,  chap.  236),  it  was  provided  that  in  all  Mr,  J.  MeConnell  for  respondents. 
<atfes  where  a  final  judgment  or  decree  should 

be  rendered  in  a  circuit  court  of  the  United  Mr.  Chirf  JasticeTvXLer  ^tWvtiedi  the  opin- 

States  in  which  there  was  a  question  involv-  ion  of  the  court: 

ing  the  jurisdiction  of  the  court,  the  party  Assuming,  as  we  must  do,  the  total  value  to     [I^ 
against  whom  the  judgment  or  decree  was  have  been  $6,057,  the  matter  in  dispute  in  this 
Tendered  should  be  entitled  to  an  appeal  or  court  is  the  difference  between  that  value  and 
writ  of  error  to  this  court,  without  reference  the  decree,  namely,  $8,028.50.   We  have,  there- 
to the  amount  of  such  judgment  or  decree ;  fore,  no  jurisdiction.     Davos  ▼.  Johnson,  110 
but  where   it  did  not  exceed  the  sum  of  U.  S.  223  [28: 128].    On  the  argument  it  waa 
^,000.  the  (question  of  jurisdiction  should  urged  with  much  earnestness  on  behalf  of  ap- 
^lone  be  reviewable.    In  Richmond  db  D.  R.  pellants,  that  it  is  within  our  power,  upon  the 
OsL  V.  Thouron,  184  U.  S.  45  [33:  871],  we  facts  as  found,  to  declare  the  Mary  and  Cath- 
lield  that  a  remanding  order  was  not  a  final  erine  entirely  and  soldy  in  fault,  and  take 
Judgment  or  decree,  within  the  terms  of  that  away  from  the  libelants  what  the  circuit  court 
Act,  and  that  this  court  had  no  jurisdiction  awarded  them,  and  that  jurisdiction  can  be 
^  reyiew  it.  maintained  by  adding  the  amount  the  circuit 

It  is  contended,  however,  that  the  order  of  court  did  not  allow  to  the  amount  that  it  is 
the  circuit  court  here  was  such  a  final  judg-  suggested  libelants  mi^htthus  be  deprived  of. 
ment,  because  the  circuit  court  sustained  the  But  as  the  claimants  did  not  appeal,  and  as,  if 
demurrer  in  remanding  the  cause,  but  the  they  had,  the  worst  that  could  happen  to  libel- 
position  is  untenable.  The  demurrer  brought  ants  through  our  action  on  such  cross-appeal 
into  consideration  the  contention  that  the  would  be  the  taking  away  of  less  than  $5,000, 
plaintiffs  could  not  maintain  their  action  the  suggestion  is  entitled  to  no  consideration, 
because  the  court  by  law  had  no  jurisdiction  There  is  nothing  in  the  cases  of  The  Hesper, 
of  their  case,  and  thereupon  the  cause  was  122  U.  S.  256  [80: 1175],  or  Tfts  Alaska,  130 
remanded,  and  having  been  remanded,  this  TJ.  S.  201  [32:  923],  to  the  contrary.  In  the 
writ  of  error  cannot  Oe  maintained,  and  is  former,  the  district  court  awarded  $8,000, 
ihsrrfore  dismissed,  while  the  circuit  court  gave  only  $4,200,  but 

_..  that  was  a  case  of  salvage,  in  which  the  value  of 

the  property  saved  was  over  $100,000,  and 

HENRY  DEYERE  bt  al.,  Appts.,  compensation  was  souirht  for  the  salvage  in 

9,  such  sum  proportioned  to  the  value  as  the 

STEAMSHIP  HAYERTON.  court  might  deem  meet  and  reasonable.    There 

^«^«.«.^       ^.    ^^      «      _x.^  was  no  finding  of  the  circuit  court  that  bound 

^Sae  &  a  Tike  Steam^^Haverton,  Reportor'a  ed.  ^g^  ^^^^j  ^^  ^^^  ^f  reversal  a  much  larcer  sum 

than   the  jurisdictional  amount  might   have 

Jurisdictional  amount,  been  awarded,  in  addition  to  the  sura  which 

^       ,            ^          ^        ^  was.    The  difference  between  the  judirments 

In  a  suit  to  recover  the  value  of  a  boat  and  sroods  ^f  jjj^  ^^^  courts  in  no  respect  represented  the 

theroon  suDk  ina  coiUsion,  where  the  value  of  ^  ^^  dispute.    Moreover,  that  case  in- 

the  boat  and  iroods,  which  were  a  total  loss,  was  "Ti^Tj  *  *i„  ;u«*^„^.  ^#  #ko  /*I^.iU  r»/MiT.f  Mt 

$8,067,  and  a  decree  was  entered  for  |3,02a.60,  one  ^^Ived  only  the  power  of  the  circuit  court  on 

half  the  value,  the  matter  to  dispute  In  this  aPP^al.  a?«^  not  that  of  this  court      In  the  lat- 

court  is  the  difference  between  $6,057  and  $3,028.60,  ter  case,  thp  si  ipulation  given  to  release  tbe  ves- 

and  this  court  has  no  jurisdiction.  sel  libeled  was  for  the  sum  of  $25,000,  for  tbe 

[No.  60.]  benefit  of  five  parties,  each  of  whose  claim  for 

Argued  and  Submitted  Nov,  7,  1890,    Decided  damages  was  $10,000,  and   some  of  whom 

Nov.  17, 1890.  might  recover  more  than  $5,000,  so  that  the 

tt?  U.  8.  ^^»!^ 
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amount  involved  in  each  case,  on  the  question  man  v.  Steinan,  8  Neb.  109;  Wright  v.  Z2t?yi>- 

of  jurisdiction,  was  $10,000,  which  was  of  ton,  Zl  1^.B,.1S\  BrannerY,  Chapman,  11  KtLU. 

course  sufficient.  121;  Wynn  v.  Wyatt,  11  Leigh,  584;  Cooper  ▼. 

This  appeal  muii be diimisBdd, and  His »  itr-  Smith,  25  Iowa,  269;    Hawes,  Jurisdiction, 

dered,  %  19;  1  Am.  &  Eng.  Encyclop.  Law,  subtitle 

-*-^  Appearance,  pp.  182,  183. 

r«  51  Mr.  Jas.  S.  Hon*  Atty-Gen.  of  the  State 

P.  B.  YORK,  Plff.  in  Err.,  o^  Texas,  for  defendant  in  error. 

STATE  OP  TEXAS.  ^^'  "^^^^  Brewer  delivered  the  opinion 

<86e  &  a  Beporter's  ed.  IWH)  ^?  ^%  ^^*^  .^^^  ®'  November,  1888  a  per- 

vH7«7o.  ^>.««i»vx»«»  OI7U.  Au-«jf  sonal  judgment  was  rendered  m  the  Distnci 

xp^     ^xrr^-a^*      f^       J       *^*    Court  of  Travis  County,  Texas,  against  the 
FowrUenth  Qmititutumai  Amendment-Estate  plaintiff  in  error,  which  Judgment  was  subee- 

****•  quently  affirmed  by  the  Supreme  Court  of  the 

«  "T  ^  t  ^     _.     .   «_«^^^.     ^u    ^  m    ^    *  *^  State.    Error  is  now  alleged  in  this,  that  the 

^«^^n2.'^"S2*?n2^?^^^                     S  district  court  had  no  iuri^iction  of  the  person 

^^^^U^upo^'^nT^a^^n^  ac^oT^'Sou't  of  the  defendant     fhe  record  disclo£tbat 

surrendering  himself  to  the  Jurisdiction  of  the  on  October  20, 1885,  the  defendant  leased  fronj 

oourt.  does  not  deprive  him  of  Uberi^y  or  proper-  the  State  certain  school  lands,  at  a  stipulated 

ty,  within  the  prohibition  of  the  Fouri;eenth  rental.    The  lease  provided  that  in  idl  suita 

Constitutional  Amendment  thereunder  the  venue  should  be  laid  in  Travia 

t.  The  mere  entry  of  a  Judgment  for  money,  which  County,  Texas.     The  State  filed  its  petition  on 

Is  void  for  want  of  proper  service,  does  not  de-  February  15,  1888,  alleging  nonpavmentof  the 

prlvethe  defendant  of  liberty  or  property.  rent  due  In  1886  and  lw7.    The  defendant  be- 

[No.  999.]  ing  a  nonresident,  a  citizen  of  St.  Louis,  Mia> 

Submitted  Oct,  21. 1890.    Decided  Nov.  S,  1890.  souri,  a  notice  in  accordance  with  the  previa. 

ions  of  the  statute  was  served  upon  mm  per- 

IN  ERROR  to  the  Supreme  Court  of   the  sonally  in  that  city.    No  (question  is  made  but 

State  of  Texas,  to  review  a  judgment  of  that  the  service  was  in  strict  conformity  with 

that  court  affirming  a  judgment  of  the  District  the  letter  of  the  statute.    On  March  9,  1888, 

Court  of  Travis  County,  Texas,  in  which  de-  the  defendant  appeared  by  his  counsel  and  filed 

fendant,  being  a  nonresident  of  the  State  of  a  special  plea,  challenging  the  jurisdiction  of 

Texas,  was  not  served  with  process  in  the  State,  the  court,  on  the  ground  that  he  was  a  non- 

but  a  notice  was  served  upon  him  at  his  resi-  resident  and  had  not  been  served  persoDally 

dence  in  Missouri,  in  accordance  with  the  stat-  with  process  within  the  limits  of  the  State, 

utes  of  Texas.    Affirmed.  This  plea  was  overruled.    Thereafter,  and  on 

The  facts  are  stated  in  the  opinion.  the  5th  day  of  October,  1888,  the  defendant 

Mr.  Rofiis  H.  Thayer,  for  plaintiff  in  appeared  by  his  attorneys  in  open  court,  de- 
error:  manded  a  jury,  paid  the  jury  fee  and  had  the 

Since  the  decision  made  in  the  case  of  Pen-  cause  transferrea  to  the  jury  docket.    On  the 

naver  ▼.  Neff,  96  U.  S.  728  (24:  569),  it  must  be  6th  dav  of  October  he  again  filed  a  plea  to  the 

held  that  service  made  without  this  State,  as  it  jurisdiction,  on  the  same  ground,  which  waa 

was  upon  appellant,  is  not  sufficient  to  confer  also  overruled.    On  the  llth  day  of  Novem- 

jurisdiction  on  a  court  of  this  State  to  render  a  ber,  when  the  cause  was  reached  and  called 

mere  personal  judgment  against  one,  a  citizen  for  trial,  he  again  appeared  by  his  attorneys, 

of  ana  resident  in  another  State.  waived  his  right  of  trial  by  a  jury  and  bis  de- 

Freeman  ▼.  Alderson,  119  U.  S.  185  (80:872);  mand  of  a  jury,  and  declined  to  further  answer 

Eart  V.  Sansum,  110  U.  S.  151  (28:101);  Harh-  to  the  cause,  relying  solely  upon  his  plea  to 

ness  ▼.  Eyde,  98  U.  S.  476  (25:237);  Cooper  v;  the  jurisdiction.     The  court  thereupon   pro- 

Beyndds,  77  U.  S.  10  Wall.  808  (19:931).  ceeded  to  render  judgment  against  him,  which» 

The  appearance  of  plaintiff  in  error  in  re-  as  heretofore  stated,  was'  affirmed  by  the  an* 

tponse  to  the  notice  served  on  him,  and  under  preme  court. 

protest,  for  the  sole  purpose  of  questioning  the  It  was  conceded  by  the  district  and  supreme 

lurisdiction  of  the   District  Court  of  Travis  courts  that  the  service  upon  the  defendant  in 

County,  in  no  sense  bound  him  to  submit  to  St.  Louis  was  a  nullity,  and  gave  the  district 

thejurisdiction  of  that  courL  court  no  jurisdiction;  but  it  was  held  that,  un- 

Barkness  v.  Eyde,  98 U.  8. 476  (25:287);  Com-  der  the  peculiar  statutes  of  the  State  of  Texaa, 

mercial  d  R.  Bank  ▼.  i^ocumb,  89  U.  S.  14  Pet  the  appearance  for  the  purpose  of  pleading  to 

60  (10:354);  Raquet  ▼.  Nixon,  Dallam  (Tex.)  the  jurisdiction  waa  a  voluntary  appearance, 

886;2>0TFt7<y.  if<9;2roe,  20Tex.  289;  £ra^(Hxfv.  which    brought    the   defendant   into   court 

Dial,  48  Tex.  625;  Bobinson  v.  Schmidt,  48  Tex.  Plaintiff  in  error  questions  this  construction  of 

19;  P.  d  A.  L.  Ins.  Co.  v.  Fitzgerald,  White  &  the  Texas  statutes,  but  inasmuch  as  the  sa- 

Wilson  (Tex.)  785;  United  States  v.  Yates,  47  preme  court,  the  highest  court  of  the  State, 

U.  S.  6  How.  605  (12:575);  Decker  v.  New  York  has  so  construed  them,  such  construction  muat 

B.  db  P.  Co.  11  Blatchf.  76;  Pomeroy  v.  Nete  be  accepted  here  as  correct,  and  the  only  quea- 

York  db  N.  H.  R.  Co.  4  Blatchf.  120;  Day  v.  tion  we  can  consider  is  as  to  the  power  of  the 

Netcark  India-Rubber  Mfg.  Go.  1  Blafchf.  628?  State  in  respect  thereto. 

Parrott  v.  Alabama  L.  Ins.  Co.  4  Woods,  855;  It  must  be  conceded  that  such  statutes  oon- 

Cunningham  v.  GoeUt,  4  Denio,  72;  Wheelock  travene  the  established  rule  elsewhere — a  rule 

T.  Lee,  74  N.    Y.  495;  Sullivan  ▼.  Frazee,  4  which  also  obtained  in  Texas  at  an  earlier  day, 

Robt.  616;  McNab  ▼.  Bennett,  66  UL 158;  Ault-  to  wit,  that  an  appearance  which,  aa  expressed, 
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is  solely  to  cballeDge  the  jurisdiction  is  not  a  from  fuUy  protecting  his  person,  his  property 

general  appearance  in  the  cause,  and  does  not  and  his  rights  against  any  atiempt  tb  enforce  a. 

waive  the  illegality  of  the  service  or  submit  the  Judgment  rendered  without  due  service  of  proo- 

party  to  the  jurisdiction  of  the  court.    Hark-  ess  and  therefore  void,  deprives  him  of  lib* 

n€S8  y.  Hyde,  98  U.  S.  476  [25:237];  Raquet  y,  erty  or  property,  within  the  prohibition  of  th» 

Nixon,  Dallam  (Tex.)  886;  Demu  v.  ManToe,  Fourteenth  Amendment?    We  think  not 

20  Tex.  289;  Hagood  v.  Diai,  43  Tex.  626;  Both  The  judgment  is  affirmed, 
iMon  y.  Schmidt,  48  Tex.  19. 

The  difference  between  the  present  rule  in  Dissenting:  Mr,  Justice  Bradley  and  Ifn. 

Texas  and  elsewhere  is  simply  this:  Elsewhere  Justice  Gray* 
the  defendant  may  obtain  the  judgment  of  the 

court  upon  the  sufficiency  of  the  service,  with-  — — ^ 
out  submitting  himself  to  its  jurisdiction.    In 

Texas,  by  its  statute,  if  he  asks  the  court  to  de-  DAVID  J.  HENNES8Y.  Appt. 

termme  an^  question,  even  that  of  service,  he  f) 

submits  himself   wholly    to  its  jurisdiction.  r^^r\Tyr^1:^  xr  «  a  /^/mct 

Elsewhere,  he  geto  an  opinion  of  the  court  be-  GEORGE  V.  BACON  bt  au 

fore  deciding  on  his  own  action.    In  Texas,  ^_  aoT>    ^-*    «.^mo«« 

he  takes  all  the  risk  himself.    If  the  service  (See  8.  a  Reporter's  ed.  78-88.) 

be  in  fact  insufflcient.  all  subsequent  proceed-  Seseission  qf  eontract-notice-^compromise  cf 

ings,  mcludmg  the  formal  entry  of  judgment,  claim                                            r             j 
are  void;  if  sufficient,  they  are  valid.    And  the 

question  is,  whether  under  the  Constitution  of  l   if  a  party  means  to  rescind  a  contract  because 

the  United  States  the  defendant  has  an  mvio-  of  the  failure  of  the  other  party  to  perform  It,  he 

lable  right  to  have  this  question  of  the  suffi-  should  give  a  clear  notice  of  bis  intention  to  do> 

ciency  of  the  service  decided  in  the  first  in-  so,  unless  the  contract  itself  dispenses  with  suob 

atance  and  alone.  notice,  or  unless  notice  t>ecomes  unnecessary  by 

The  Fourteenth  Amendment  is  relied  upon  reason  of  the  conduct  of  the  parties. 
as  invalidating  such  legislation.     That  forbids  *•   ^  compromise  of  a  disputed  claim,  the  partlea 
a  State  to  "deprive  any  person  of  life,  liberty  J^"°«^  ^**^  ?^Jl*»  other  upon  terms  of  equality, 
or  property  without  due  process  of  law."  AnS  *»l2^"fif  °i»  relatloMof  trust  or  confidence  to  each 
the  proposition  U,  that  the  denial  of  a  right  to  t^^^^'f^  ^\  ^"^^^  knowledge,  or  the  o^or. 
wl  I  J^JA\iL^  4 '  J^™     r^ZZy         4   Vi*      M  tunlty  to  acquire  knowledge,  of  every  fact  bear- 
be  heard  before  judgment  simply  as  to  the  suf -  ^^  „ J^^  ^  validity  of  their  respective  claims, 
flciency  of  the  service  operates  to  deprive  the  ought  not  to  be  overthrown,  even  if  the  court 
defendant  of  liberty  or  property.     But  the  should  be  of  opinion  that  the  party  complaining 
mere  entry  of  a  judgment  for  money,  which  is  of  it  surrendered  rights  that  the  law,  if  appealed 
void  for  want  of  proper  service,  touches  nei-  to,  would  have  sustained, 
ther.    It  is  only  when  process  is  issued  there-  [No.  1103.] 
on,  or  the  judgment  is  sought  to  be  enforced.  Submitted  Oct,  SI,  1S90.  Decided  Nat,  10^  1890. 
that  liberty  or  property  is  m  present  danger. 

If  at  that  time  of  immediate  attack  protection  A  PPEAL  from  a  decree  of  the  Circuit  Court 

is  afforded,  the  substantial  guarantee  of  the  -lI  ofthe  United  States  for  the  District  of  Min- 

Amendment  Is  preserved,  and  there  is  no  just  nesota,  in  a  suit  for  partition.    Affirmed, 
cause  of  complaint.    The  State  has  full  power 

over  remedies  and  procedure  in  its  own  courts.  Statement  by  Mr,  Justice  Harlan: 

and  can  make  any  order  it  pleases  in  respect  It  was  adjudged  below  (85  Fed.  Rep.   174> 

thereto,  provided  that  substance  of  right  is  se-  that  the  appellees  Bacon  and   Rogers  each 

cured  without  unreasonable  burden  to  parties  owned  in  fee  an  undivided  one  fourth,  and  the 

and  litigants.    Antoni  y.  Oreenhow,  107  U.  8.  appellant  Hennessy  an  undivided  one  half,  of 

769  [27:468].    It  certainly  ia  more  convenient  certain  lands  in  Washington    County,    Min- 

that  a  defendant  be  permitted  to  object  to  the  nesota,  and  that  partition  thereof   be  made 

service,  and  raise  the  question  of  jurisdiction,  between  them  upon  that  basis.    Of  this  decree 

in  the  first  instance,  in  the  court  in  which  suit  the  appellant  complains,  his  contention  beinr 

is  pending.    But  mere  convenience  is^ot  sub-  that  he  holds  the  legal  title  to  an  undivided 

stance  of  right    If  the  defendant  had  taken  half  of  the  lands,  and  tnat  the  appellees  should 

no  notice  of  this  suit,  and  judgment  had  been  be  required  to  surrender  to  him  tne  title  to  the 

formally  entered  upon  such  insufficient  service,  other  half. 

and  under  process  thereon  his  property,  real  It  appears  that  the  lands  originally  belonged 

or  personal,  had  been  seized  or  threatened  with  to  Qeorge  N.  Chittenden  of  Illinois,  and  that 

seizure,  he  could  by  original  action  have  en-  by  written  contract  of  date  March  27,  1882,  he 

joined  the  process  and  protected  the  possession  sold  them  to  Bacon,  agreeing  to  convey  to  the 

of  his  property.    If  the  judgment  had  been  latter,  his  heirs  and  assigns,  "by  a  good  and 

pleaded  as  defensive  to  any  action  brought  by  sufficient  deed  of  warranty,  dli  or  before  the 

him,  he  would  have  been  free  to  deny  its  va-  27th  day  of  June,  1882,"  upon   the  punctual 

lidity.    There  is  nothing  in  the  opinion  of  the  payment  of  the  consideration,  $4,400,  at  such 

supreme  court  or  in  any  of  the  statutes  of  the  time  as  Chittenden  should  execute  a  sufficient 

State,  of  which  we  have  been  advised,  gainsay-  deed  of  general  warranty.    The  contract  pro- 

ing  this  right.    Can  it  be  held,  therefore,  that  vided  that  if  Bacon  failed  to  pay  theconridera- 

legislation  simply  forbidding  the  defendant  to  tion,  then  the  contract  should  be  void,  *'time 

come  into  court  and  challenge  the  validity  of  being  of  the  essence  of  this  agreement" 

service  upon  him  in  a  personal  action,  without  On  the  27th  of  June,  1882,  Bacon,— his  wife 

aurrendering  himself  to  the  jurisdiction  of  the  uniting  with   him, — for  the  consideration  of 

court,  but  which  does  not  attempt  to  restrain  him  five  hundred  dollars  (of  which  one  hundred 
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dollars  was  paid  in  cash),  assiened  and  trans- 
ferred to  Hennessy  all  his  rl^ht,  title  and  in- 
terest in  the  agreement  with  Chittenden.  The 
contract  of  assignment  provided  that  Hennessy 
«hould  receive  a  good,  clear  and  perfect  title 
to  the  lands  through  a  good  warranty  deed, 
with  usual  covenants,  running  from  Chittenden 
and  wife  to  Hennessy,  or  from  Bacon  and 
wife  to  Hennessy,  if  it  should  be  thought 
proper  to  have  Bacon  and  wife  take  title  from 
Chittenden;  also,  that  Hennessy  should  pay  to 
Bacon  the  remainder  of  the  five  hundred  dol- 
lars upon  receipt,  and  only  upon  receipt,  "of 
such  title  through  such  deed  to  said  lands  or 
upon  the  said  Hennessy  accepting  a  deed  of 
warranty"  from  Chittenden  or  Bacon.  If  Hen- 
nessy did  not  receive  such  title  on  account  of 
an  incurable  defect  in  the  title  or  other  cause, 
the  deposit  made  by  him  was  to  be  refunded. 

On  the  day  of  the  execution  of  the  contract 
between  Bacon  and  Hennessy,  the  latter  made 
a  tender  of  84,400  to  Chittenden's  agent  resid- 
ing in  St.  Paul,  in  fulfillment  of  the  contract 
of  March  27, 1882,  and  demanded  a  conveyance 
in  accordance  with  its  terms.  Hennessy  was 
informed,  before  making  the  tender,  that  Chit- 
tenden had  not  ezecutea  the  required  deed,  and 
it  was  made  then  only  to  preserve  his  rights 
under  the  contract.  Shortly  after  the  tender, 
Chittenden  left  with  hia  agent  a  deed,  in  proper 
form,  to  be  delivered  upon  the  payment  of  the 
price  of  the  land,  and  of  this  fact  notice  was 
promptly  ffiven  to  Hennessy  and  Bacon.  Hen- 
nessy received  in  the  meantime  an  abstract  of 
the  title,  and  discovering  therefrom  that  the 
vecord  did  not  show  a  dear,  unincuml)ered 
title  in  Chittenden,  he  sent  to  the  latter's  agent 
a  memorandum  of  the  defects  therein  appearing 
of  record,  and  demanded  that  those  defects  tS 
remedied.  The  agent  wrote  twice  to  Hennessy, 
at  Dubuque,  Iowa,  where  he  resided,  urging  him 
to  give  attention  to  the  matter— stating,  in  a 
letter  of  date  of  November  6, 1882,  that  unless 
«ome  understanding  was  soon  reached  he  would 
return  the  deed  to  Chittenden,  who  would  proba- 
bly decline  to  carrv  out  the  sale.  Under  oate  of 
November  16, 1882,  he  aeain  wrote  to  Hennessy 
as  follows:  "Tours  of  15th  inst.  received  in 
answer  to  a  previous  letter.  Tou  instructed 
me  to  see  Mr.  Horn.  I  immediately  saw  him 
and  satisfied  him  as  to  some  of  the  objections, 
consulted  him  as  to  others  and  left  the  papers 
with  him.  He  expressed  the  wish  to  see  you 
about  the  matter  in  order  that  he  might  inform 
me  directly  and  positively  what  further  would 
be  required  to  make  the  title  good.  I  have 
aought  in  every  way  since  you  went  into  this 
transaction  to  obtain  an  interview  with  you  or 
«omeone  authorized  to  act  for  you  in  order  to 
arrive  at  something  definite,  and  have  found 
It  exceedingly  difficult  to  do  so.  Although  in- 
atructed  to  refer  me  to  Mr.  Horn,  Mr.  Kav- 
anagh  did  not  do  so  until  I  wrote  you,  and  now 
that  I  have  interviewed  Mr.  Horn,  I  find  it 
•difficult  to  reach  any  result.  I  am  not  ac- 
•customed  to  that  way  of  doing  business,  and 
•cannot  say  I  particularly  appreciate  it.  I 
would  suggest  that  the  best  and  quickest  way 
to  come  to  some  definite  understanding  about 
the  matter  is  for  you  to  meet  Mr.  Horn  and 
myself  at  such  earlv  time  as  may  he  designated 
bvyou.  Unless  this  is  done  by  Monday  next 
.'Nov.  20)  I  shall  return  the  deed  (which  I  hold 


readv  for  delivery  to  you)  to  Mr.  Chittenden, 
and  It  is  doubtful  whether  he  will  cany  out  tba 
same.  Allow  me  to  suggest  it  is  part  of  yc«ur 
manifest  duty  not  to  interpose  interminable 
delays  to  the  settlement  of  the  matter,  and  that 
if  you  will  appoint  the  above  meeting  or  desig- 
nate Mr.  Horn  or  some  other  person  who  can 
act  for  you  in  your  absence  this  transaction  can 
speedily  be  finished." 

The  evidence  is  conflicting  as  to  what  passed 
between  the  parties  after  that  date.  But  it  is 
ee|;tain  that  the  deed  from  Chittenden  remained 
in  the  hands  of  his  agent  for  more  than  three 
years;  and  that  Bacon  repeatedly  urged  Hen- 
nessy to  indicate  more  distinctly  than  he  had 
done  the  nature  of  his  final  objections  to  the 
title,  or  give  up  his  contract  of  purchase. 
Hennessy  contended  not  only  that  Chittenden's 
aiirent  well  understood  the  defects  in  tbe  title, 
but  that  they  should  be  remedied.  During  all 
that  period  the  lands  were  appreciating  in 
value,  and  by  the  fall  of  1886  were  worth  more 
than  $80,000.  Finally,  at  the  suggestion  of 
Bacon,  Ro^rs  determined  to  buy  them,  the 
understanding  being  that  Rogers  was  to 
make  the  purchase,  allow  Bacon,  as  commis- 
sions, the  difrerence  between  $5,000  and  the 
amount  paid  for  the  lands,  and,  when  Rogers 
got  them,  he  was  to  give  Bacon  an  interest  of 
one  half  upon  the  hitter's  paying  half  the  ex- 
penses necessary  to  clear  the  title.  There  was 
an  apparent  cloud  upon  the  title  of  record.  It 
arose  out  of  a  mortgage  in  which  Sanborn 
claimed  an  interest.  Kogers,  with  knowledge 
of  the  contract  l)etween  Bacon  and  Hennessy, 
paid  Sanborn  $1,000  for  that  interest,  and,  on 
the  4th  day  of  November,  1885,  took  a  general 
warranty  deed  from  Chittenden,  paying  the 
latter  the  sum  of  $4,706.87.  Chittenden  took 
from  Rogers  a  bond  to  indemnify  him  aeainsi 
any  claim  and  demand  made  or  that  might  be 
made  by  Bacon  and  Hennessy,  or  either  of 
them,  and  against  any  loss  or  oamage  bj  reft- 
son  of  the  conveyance  to  Rogers. 

On  the  16th  of  December,  1885,  Rogers  in- 
formed Hennessy  by  letter  that.  Bacon  having 
forfeited  his  contract,  he  had  purchased  the 
lands  from  Chittenden,  and  put  his  deed  on 
record.  He  sought  by  letters  a  meeting  with 
Hennessy  that  the  matter  might  be  settled  be- 
tween them.  The  latter,  for  some  time,  took 
no  notice  of  these  letters,  but  at  last  he  wrote 
to  Rogers,  under  date  of  January  21,  1886, 
saying  that,  while  he  was  fully  assured  of  the 
validity  of  his  title  to  the  lands,  nevertbeleas, 
in  the  interests  of  peace  and  for  the  sake  of 
avoiding  what  might  prove  a  long,  vezatloiM 
and  expensive  litigation,  to  say  nothing  of  the 
bitterness  of  feeling  usually  resulting  ftrom 
such  disputes,  he  was  willing  to  meet  Rogeis 
and  see  if  some  amicable  adiustment  of  the 
question  l)etween  them  could  be  reached.  He 
said:  "I  wish  it,  however,  distinctly  under- 
stood that  I  do  not,  by  this  concession  to  peace 
and  harmony  or  eood  feeling,  or  anything  that 
may  result  ther^rom,  in  any  way,  shape  or 
manner  waive  any  right,  or  recognize  or  admil 
in  you,  or  in  anyone  else,  any  right,  title  or 
interest,  legal  or  otherwise,  in  or  to  the  lands 
in  question,  or  any  part  thereof,  and  that  I 
empnatically  must  oppose,  and  in  the  strongest 
terms,  forever,  any  such  right,  title  and  inter* 
est  in  you  and  any  and  every  existing  penoa. 
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With  that  understaodiDg  I  shall  endeavor  to 
meet  yoa  for  this  purpose  in  tbe  course  of  the 
coining  week,  at  such  time  and  place  as  we 
may  hereafter  agree  upon.  .  ." 

fienneasy  and  Roffers  finally  held  a  confer- 
ence, which  resulted,  March  18.  1886,  in  -a 
written  agreement  between  them,  which  recited 
their  respective  claims  to  the  lands,  and  pro- 
vided: "jN'ow,  to  settle  the  same,  the  said  Ed- 
ward G.  Ro^rs  hereby  agrees  to  make  and 
execute  to  said  David  J.  Hennessy  a  quitclaim 
deed  of  an  undivided  one  half  of  said  property; 
and  the  said  Hennessv  agrees  to  execute  and 
deliver  to  said  Edward  G.  Rogers  a  quitclaim 
deed  of  an  undivided  one  half  of  said  property; 
and  dso.  in  further  consideration  of  said  deed, 
to  pay  said  Rogers  the  sum  of  ($2,750)  two 
thousand  seven  hundred  and  fifty  dollars. 
This  settlement  to  be  in  full  of  all  claims  in 
favor  of  said  D.  J.  Hennessy  and  against  one 
George  Y.  Bacon  and  one  George  N.  Chitten- 
den growing  or  arising  out  of  any  contracts  in 
reeard  to  the  sale  or  purchase  of  said  land  by 
said  Hennessy  from  said  Bacon  or  said  Chitten- 
den. This  agreement  to  be  executed  and  car- 
ried out  as  soon  as  possible,  and  at  least  within 
SO  days  from  this  date,  if  possible.  Time  is 
not  of  the  essence  of  this  agreement." 

Pursuant  to  this  agreement  Rogers  made  a 
deed  to  Hennessy  for  an  undivided  half  of  the 
lands,  the  latter  paying  therefor  the  sum  of 
$2,750,  and  Hennessy  made  a  deed  to  Rogers 
for  the  other  undivided  one  half.  Subse- 
quently, Rogers  conveyed  one  undivided  fourth 
interest  to  Bacon,  and  at  a  later  date  convened 
to  him  tbe  remaining  one  fourth  of  his  original 
one-half  interest  for  the  consideration  of  $10,- 
000. 

The  present  suit  was  brought  by  Bacon  for 
partition  between  himself  and  Hennessy  upon 
the  basis  of  the  ownership  by  each  of  an  un- 
divided one-hsif  interest.  Hennessy  having 
alleged  in  his  answer  that  the  settlemeot  of 
March  18, 1886,  was  a  fraud  upon  him,  Rogers, 
at  Bacon's  request,  repurchased,  and  took  a  con- 
vevance  for,  the  one-fourth  interest  he  had 
•old  to  Bacon,  and,  with  leave  of  the  court, 
became  a  co-plaintiff  In  the  suit  with  Bacon. 

Meun,  M.  F.  Morris  and  Dan,  P,  LauiUr, 
for  appellant: 

The  deed  from  George  N.  Chittenden  to 
Rogers  was  procured  by  a  fraudulent  con- 
spiracy on  the  part  of  Bacon,  Rogers  and  E.  S. 
Chittenden,  in  fraud  of  the  contract  rights  of 
€be  appellant  and  in  breach  of  the  fiduciary 
relation  which  existed  between  him  and  Bacon. 

Story,  Eg.  Jur.  g§  1258,  1261;  TayUyr  v. 
Plumer,  8  Maule  &  8.  574;  Oliter  v.  Piatt,  44  U. 
8.  8  How.  888(11:622);  Moore  v.  Mandlebaum, 
8  Mich.  441;  BvxUy  y.  Rice,  40  Mich.  78;  Case 
T.  Carroll,  85  N.  Y.  885. 

Mewr$,  Edward  0«  Refers  and  Emenon 
Hadiey,  for  appellees: 

The  party  to  a  contract  who  asks  for  specific 
performance  roust  show  himself  to  have  been 
ready,  desirous,  prompt  and  eager  to  carry  out 
bia  contract  The  right  to  specific  performance 
la  not  an  absolute  right,  but  is  oiscrelionary 
with  a  court  of  equity. 

Pomeroy,  Contracts,  g  407;  Brashier  v.  Gratz, 
19  U.  &  6  Wheat.  529  (5:823);  Rogm  v. 
Savndert,  16  Me.  92;  Firih  v.  Qreentoood,  1 
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Jut.  N.  8.  866;  Alleys.  Dese7tamp$,  18  Ves.  Jr. 
225;  Merritt  v.  Brown,  19  N.  J.  Eg.  286;  Kirby 
V.  Harrison,  2  Ohio  St.  826;  Roiy  v.  ComU, 
78  111.  688;  Cooper  v.  Brovm,  2  McLean,  495. 

Mr,  Jmtiee  Harlan  delivered  the  opinion 
of  the  court: 

It  may  be  assumed,  for  the  purposes  of  the 
present  case,  that  upon  the  tender  to  Chitten- 
den's agent,  on  the  27th  of  June,  1882,  of  the 
full  amount  Bacon  had  agreed  to  pay  for  the 
lands  in  controversy,  Hennessy,  as  the  assignee 
of  Bacon,  became  entitled  to  a  sufficient  deed 
of  general  warranty  from  Chittenden:  and  that 
the  conveyance  from  Chittenden  to  Rogers  was 
so  far  in 'derogation  of  Hennessy 's  rights  aa 
such  assiniee  that  a  court  of  equity,  m  view 
of  the  relations  between  Bacon  and  Hennessy 
and  of  the  knowledge  Rogers  had  of  the  writ- 
ten SCTeement  between  them,  would  have  com- 
pelled Rogers,  at  any  time  prior  to  March  18, 
1836  (the  date  of  the  settlement  between  him 
and  Hennessy),  to  convey  the  title  to  Hennessy, 
upon  the  payment  by  the  latter  of  the  balance 
due  Bacon  under  the  contract  of  June  27, 1882, 
as  well  as  of  the  amount  Bacon  bad  agreed  to 
pay  to  Chittenden.  As  Hennessy  rightfully  de- 
manded a  clear,  unincumbered  title  to  the  lands, 
and  as  Chitteoden  did  not,  persoDallyor  by  hia 
agent,  distinctly  aDUounce  his  purpose  to  rescind 
altogether  the  contract  of  March  27, 1882,  un- 
less Hennessy,  within  a  eiven  time,  would  take 
such  title  as  appeared  or  record,  it  may  be  that 
Chittenden  was  not  at  liberty,  consistently  with 
Heonessy's  rights  and  without  previous  notice 
to  him,  to  treat  that  contract  as  abandoned, 
and  to  make  the  sale  to  Rogers,  the  genenu 
rule  being  that  if  a  party  means  to  rescind  a 
contract  because  vt  the  failure  of  the  other 
party  to  perform  it,  he  should  give  a  clear  no- 
tice of  his  intention  to  do  so,  unless  the  con- 
tract itself  dispenses  with  such  notice,  or  unless 
notice  becomes  unnecessary  bv  reason  of  the 
conduct  of  the  parties.  1  bugden  on  Vendors, 
chap.  5,  g  5. 

But  Chittenden  assumed  to  treat  his  contraci 
with  Bacon  as  forfeited  or  annulled,  and  exe- 
cuted a  deed  to  Rogers.  Of  these  facts  Hen- 
nessy was  informed.  He  knew  that  Rogers 
claimed  the  lands  absolutely  as  his  property 
under  the  purchase  from  Chittenden,  and  that 
the  deed  under  which  Rogers  asserted  title  was 
recorded.  And  he  had  accurate  knowledge  of 
the  title  to  the  lands  so  far  as  it  appeared  of 
record.  He  also  knew,  at  the  time  of  the  sgree- 
ment  of  1886.  of  Rogere*  contention  that  the 
contract  of  1882  had  been  forfeited  by  reason 
of  Bacon's  failure  to  comply  with  its  provisions. 
He,  nevertheless,  disputed  Rogers'  claim  to  the 
property.  But  Rogers,  with  equal  distinct- 
ness, disputed  his  claim.  And  this  dispute 
was  settled  by  tbe  agreement  of  March  18, 1886, 
under  which  Hennessy  consented  to  take  an 
undivided  interest  of  one  half  at  the  price  of 
|2,750,  and  let  Ro^rs  have  tbe  other  half. 

He  now  contends  that  he  was  induced  to 
make  this  settlement  by  false  representations 
upon  the  part  of  Rogers,  and  because  of  the 
suppression  of  facts  that  ought  to  have  been, 
but  were  not,  communicated  to  him  by  Rogers. 
The  evidence  upon  this  point  is  quite  connict- 
ing,  and  does  not  Justify  the  conclusion  that 
Rogers  made  any  false  representations  wbat- 


W-llS                                   SUPBICKB  CODBT  Of  THB  TTHITBD  StAI  TOM, 

ever,  or  thai  he  withheld  aov  facta  he  w  .     . 

der  n  legal  obligHtiou  to  discloBe.    Heooessy  serred,  ti>«  cc 

tayi  that  it  be  Dad  knono,  when  conferring  aside. 

wftli  RoKerB,  tliat  the  latter  bad  agreed  to  let  &   Appeuiiaoe  by  (tefeodant,  and  aiuweHiig  and 

BacoD  have  an  inlerest  to  the  lands,  he  would  pattlcipatloB  In  the  trial,  la  a  anil  In  a  State  ta 

not  have  made  the  BetUement;  for,  that  fact,  he  'hioli  he  d<Ma  not  reaide.aDa  Id  irhioh  be  has  no« 

oonlenda,  would  have  Indicated  collusion  be-  *^°  ""'^  ""*  P"**"-  '"l'"  non-wrrJoe  of 

Iweeo  Rogers  and  Bacon.    We  do  not  see  that  .  ""^^ 

Ignorance  of  such  fact  aftecu  the  validity  of  ^   ^™  a  foreign  OOTpotaUoQ  la  not  dolns  biad. 

&e  aclllement  of  1888.  or  that  it  would  have  ^^.l.l^f^J^Vy'J'T^^  S^LS^.'*^ 

«]        pr.,.n^^i^,^^^^.X^op.    If  Hennery  had  "r^Mo^nr^SC^iSlKlS^S: 

been  informed  of  Bogera'  promlae  lo  pve  Ba-  oorpoiatlon  tanotwithln  the8tate,^uiti«^ 

con  an  Interest  in  the  lands,  he  would  have  of  proo^  can  be  made  upon  It 

known  that  such  promiBe  could  not,  under  the  i.   AltbouBb  the  bj-lawaofa  oompanr  require  cer- 

drcumstancea,  have  been  enforced.     The  mon-  lain  formaUtiea  In  the  exeoutlon  of  a  promiiBorT 

ey  that  Rogeia  paid  Cbiltendco  was  bU  own,  note,  T«t  that  does  not  make  luoh  formaUUn 

and  in  the  title  acquired  by  bim  Bacon  bad  do  eeaential  to  the  ratlDoatiOD  of  tbe  oonttact:  M>d 

legal  iaierest,     Rogers  moved  in  the  matter  of  If  notes  are  riven  bj  the  prealdentol  the  quid- 

the  purchase  from  Chitl«ndeD  entirely  upon  bii  Vmj.to  payoff  Its  debta,and  hehai  tlie  entli* 

own  respoDBibility.     With  full  knowledge  of  'nanaKe'n™tolHabualnaa.andit»<lireotora,wltb 

tbe  Utle  that  Rogers  bad  acquired,  Henncsay  ^  knowledge,  awent  to  tbe  exeouUoQ  of  a>» 

deliberately  choal  to  compromise  the  disputi.  "^  "^  """•  "*  ''''"'^  °"  ""  ««"P»^- 

between  them,  as  shown  by  tie  agreement  of  "•^.^"'e™  »  stookholder,  who  la  a  promoter  and 

1886,  and  by  the  deeds  oxwuted  in  pursuance  ^Wrot»oorporat(oD,lndo»«ll.not«at  the 

^itsprovi^ons.    No  fraud  wa.  pr^t.eed  by  IS''r^':tCt'^^-hS^r„^"„t"S 

Bogera      He  was  gu illy  of  no  nnf.imess.     Hfe  ^^j^g  themViha  pajiaent  1.  not  voluntary,  a^ 

concealed  nothing  that  he  waa  under  legal  ob-  be  can  recover  or  the  corporation  on  tbe  notM. 

ligation  to  slate.     Hia  information  in  respect  ^   ^  corporation  la  bound  by  an  Implied  oontimct, 

to  tbe  title  was  no  greater  than  Henneasy  had.  m  the  same  manner  as  an  Individual,  to  pay  for 

or  than  flennesay  could  easily  have  obtained.  aerWoea  which  were  valuable,  and  wblcb  wtt« 

It  is  the  case  of  the  compronuae  of  a  disputed  rendered  under  auab  drcumatanoes  as  to  abow 

claim,  tbe  parties  dealing  wilb  each  other  upon  that  the  partlea  Intended  and  uudenlood  that 

terms  of  perfect  equality,  holding  no  relations  they  were  to  be.patd  for. 

of  trust  or  confldence  to  each  other,  and  each  T>   A  motion  for  a  new  trial  !■  addtened  to  tbe  di». 
baving  knowledge,  or  having  the  opportunity  cretlon  of  tbe  olreuit  oourt,  and  aotton  on  aueh  a 
to  acquire  knowledge,  of  every  fact  bearing  moaon  to  not  a  aut^t  of  exception, 
upon  the  question  of  tbovahdityot  their  re-  ["*>■  im.J 
IpecUve  claims.     Oeavdanti  v.  Buluirdton,  1B2  Bubmitttd  OU.  18, 1890.    Deadfd  Nov.  17.  IS90. 
U.  S.  318,  S29  [S8:  384,  389].    Such  g  settle- 
ment ought  not  to  be  overthrown,  even  if  tbe  TN  ERROR  totheCircoitConrtof  the UoitMl 
court  should  now  be  of  opinion  that  Ute  party  J-  States  for  the  District  of  Nebr«ska,  to  n- 
complaining  of  it  surrendered  rights  that  the  view  a  judgment  in  favor  of  plalntUI  against  a 
law,   if   appealed   to,  would   have  sustained,  foreign  corporation.  In  an  action  upon  tiotea 
After  this  settlement  waa  made,  Roger*  was  at  and  olber  demands.    Afflmud, 
liberty,  for  any  reasons  deemed  by'  him  auffl- 
dent,  to  give  Bacon  an  interest  In  the  one  half 
aooulred  by  bim  under  the  settlement  of  1886, 
and  tbe  Interest  thus  acquired  by  Bacon  did 
not  Inure  to  Hennessy  by  reason  of  the  rela- 

ttons  created  by  them  bv  tbe  original  contract  t-p o . ., 

of  1882.  Aa  between  Rogers  and  Bacon  tbe  tion  Company,  a  cc^poration  created  under 
landa  became  the  absolute  property  of  tbe  for-  the  laws  of  Iowa.  The  petition  waa  flied 
mer  under  his  purchaae  from  Cblttenden,  and  December  3S,  1888,  and  ■ummoni  Issued, 
under  tbe  aetdement  of  1886,  and,  so  far  as  which  waa  aerved  on  the  Mth  of  December, 
Hennessy  waa  concerned,  an  undivided  one-  by  the  delivery  of  a  copy  to  S.  H.  HalloiT, 
half  interest  waa  confirmed  to  Bogers,  as  fals  described  In  the  return  as  "  the  president  and 
nopertv,  to  dispose  of  as  lie  deemed  best.  managing  agent'  of  tbe  defendant  Cooipanr. 
Dtavt  afrmti.  Under  tlt^  IV.  of  the  Code  of  Civil  Pro- 
^~^—  cedure  of  Nebraaka,  section  09  providee:  i 
"  An  action  other  than  one  of  those  mentioned 

(SB)    irrzaERALD    and    HALLORY    con-  in  tbe  first  three  sections  of  this  title.  agaiiM 

STRUOnON  CO.,  Plff.  •»  Err.,  a  nonresident  of  this  State  or  a  foteiga  cor- 

D.  poratlon,  may  be  brought  in  any  oonntr  (■ 

JOHN  FITZGERALD  which  there  mar  be  property  of,  or  debts 

owing  to,  said  defendant,  or  where  nld  d»- 

(Bee B. C Beporter*B ed. K-11&)  fendant    may  be    found;    .     .     .'    Comp. 

Ah»-.  nf  ««*«._««««■  nf  «™«*_-«rf«  «  8tftt.  Neb.  1889.  p.  860.    Under  title  Vllt. 

^^S!^»S!r^i;l^!^.^^rfi:!t^;3r7  ^  action  ISe,  H  la  provided  that :  -  The  plain- 

SSSr^,3^ll?^          ^  WTpofufwn-  ^^„gy  „^y    gj  „  ^ter  the  commenceinent 

MMunt  j«r  ««■  inoi.  thereof,  have  an  attachment  against  the  prop- 

-    -                                                                  I  erty  of  the  defendant,  and  upon  the  Kronada 

'  liereln  stated  i    FinL     When  the  defendant, 
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or  one  of  seyeral  defendants,  is  a  foreign  cor- 
poration, or  a  nonresident  of  this  State; 
.  .  .  "  Under  section  199:  **An  order 
of  attachment  shall  be  made  by  the  clerk  of 
the  court  in  which  the  action  is  brought,  in 
any  case  mentioned  in  the  preceding  section, 
when  there  is  filed  in  his  office  an  affidavit 
of  the  plaintiff,  his  agent  or  attorney,  show- 
ing :  First,  The  nature  of  the  plaintiff's 
claim.  Seeand.  That  it  is  Just.  Third, 
The  amount  which  the  affiant  believes  the 
plaintiff  ought  to  recover.  Fourth.  The  ex- 
istence of  some  one  of  the  grounds  for  attach- 
ment enumerated  in  the  preceding  section.  ** 
Then  follow  various  sections  relating  to 
proceedings  in  attachment  and  garnishment. 
Oomp.  Stat.  Neb.  p.  877. 

In  this  case,  affidavit  for  attachment  against 
defendant  as  a  foreign  corporation  was  made, 
order  of  attachment  and  garnishee  summons 
issued,  and  the  latter  served  upon  the  Mis- 
souri and  Pacific  Railroad  Company^,  as 
owing  debts  to  the  defendant.  The  garnishee 
subsequently  answered  that  it  was  impossible 
to  make  a  definite  answer  as  to  whether,  on 
an  accounting  between  it  and  the  defendant, 
there  would  be  due  to  the  defendant  any  sum 
or  sums  of  money  whatsoever ;  and  that  lit- 
igation was  pending  in  respect  to  a  contract 
between  it  and  the  defendant  for  the  purchase 
of  certain  securities,  which  it  claimed  mi^ht 
result,  upon  a  proper  accounting,  in  no  in- 
debtedness on  its  part  to  the  defendant,  and 
until  the  termination  of  which  it  could  not 
answer  more  specifically. 

The  petition  counted  upon  fourteen  causes 
of  action:  (1)  Upon  a  note  for  $5,002.80, 
dated  July  81,  1888,  payable  ninef^  days 
after  date,  to  the  order  of  the  First  National 
Bank  of  Lincoln,  Nebrsaka,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  until  paid, 
signed  by  S.  H.  Mallorv,  its  president,  and 
indorsed  by  plaintiff  anaMallory.  Plaintiff 
alleged  that  the  note  not  being  paid  at  ma- 
turity, he,  who  had  indorsed  it  **  without  any 
consideration,"  paid  it  with  interest,  and  it 
-was  thereupon  transferred  to  him  by  the  cash- 
ier of  the  bank ;  and  that  the  sum  of  |5, 128. 
25,  paid  by  him  with  interest  from  the  first 
day  of  November,  1888,  was  now  due.  (2) 
Upon  a  note  for  $15,290.24,  dated  July  25, 
1888,  payable  sixty  days  after  date  to  the 
order  of  J.  J.  P.  Odell,  cashier,  with  interest 
at  seven  per  cent,  signed  by  the  defendant 
corporation  by  Mallory,  its  president,  in- 
doraed  by  plaintiff  and  Mallory,  and  taken 
up  by  Fitzgerald,  who  had  indorsed  it  with- 
out consideration,  and  paid  it  with  interest, 
the  full  sum  paid  beinff  $15,468.62,  which 
was  due  with  interest  nom  September  25, 
1888.  (8)  For  services  from  May  1,  1885,  to 
Hay  1,  1886,  in  doine  work  with  the  view 
of  organizing  the  defendant,  which  had  re- 
ceivea  all  the  benefits  of  the  same  and  agreed 
to  pay  therefor,  and  which  services  were 
alleged  to  be  worth  $5, 000.  Also  for  services 
from  the  first  day  of  May,  1886,  to  the  4th  of 
November,  1886,  as  superintendent,  treasurer 
or  manageir  of  defendant,  placing  their  value 
at  the  sum  of  $6,000.  (4)  For  services  as 
general  manager  from  November  1,  1886,  to 
November  1,  1887,  at  the  agreed  salary  of 
$5,000.     (5)  For  lame  from  November  1, 
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1887,  to  May  1,  1888,  $2,500.  (6)  For  scrap- 
ers and  plows  sold  and  delivered  to  defendant 
at  its  reouest,  $1,515.  (7)  For  track-laying 
tram  sola  and  delivered  to  defendant  at  its 
request,  $1, 500.  (8)  For  money  paid  for  per- 
sonal expenses  incurred  at  defendant's  request 
during  the  year  1886,  $396.65.  (9)  For  same 
for  year  1887,  $227.50.     (10)  For  balance  of 

f  1.928  due  on  a  draft  for  $5,500,  signed  by 
efendant  by  C.  H.  Lamb,  auditor,  to  order 
of  S.  H.  Mallory,  and  accepted  by  him  as 
president,  plaintiff  having  taken  up  said 
draft,  and  $1,928  being  due  with  interest 
from  July  80,  1888.  (11)  Upon  note  for 
$5,000.  signed  by  defendant  by  C.  H.  Lamb, 
auditor,  to  order  of  First  National  Bank  of 
Chariton,  and  indorsed  to  plaintiff  for  value, 
and  due  with   interest  from  November  22, 

1888.  (12)    Upon  note  for  $856.64,    dated     [1( 
January  16,  1^,  signed  by   defendant  br 
Mallory,    its  president,    to  order  of  M.  B. 
Cartter  &  Co. ,  and  indorsed  to  plaintiff,  and 

due  with  interest  from  date.  (18)  Upon  note 
for  $917.91,  da*ed  November  28,  1888,  signed 
by  defendant  by  Lamb,  auditor,  to  order  of 
First  National  Bank  of  Chariton,  and  in* 
dorsed  to  plaintiff,  with  interest  from  date. 
(14)  For  money  paid  since  January  1,  1888, 
upon  request  of  defendant  for  legal  services 
and  advice,  and  otherwise,  for  defendant's 
benefit,  $5,000. 

Plaintiff  prayed  Judgment  for  the  sum  of 
$51,271.85,  with  interest  on  the  various  sums 
and  from  the  various  dates  as  demanded. 

On  the  4th  of  January,  1889,  the  defendant 
filed  its  demurrer  to  the  petition,  upon  the 
CTounds  of  insufficiency,  misioinder  and  de- 
fect of  parties,  and  on  the  loth  of  January 
its  petition  to  remove  the  cause  into  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska,  the  petition  being  veri- 
fied by  the  affidavit  of  ''the  duly  authorized 
attorney  of  the  defendant.  **  The  cause  having 
been  removed,  the  defendant  applied  for  leave 
to  answer  by  a  day  named,  and  afterwards 
obtained  leave  to  amend.  The  amended 
answer  was  filed  June  19,  and  denied  the  au- 
thority of  Mallory  to  make  the  notes  de- 
scribed in  the  first  and  second  counts :  the 
contract  and  services  set  up  in  the  third 
coimt  (also  pleading  payment)  ;  admitted 
that  plaintiff  was  employed  by  defendant 
under  a  salaiy  of  $5,000  for  part  of  the  time 
referred  to  in  the  fourth  count;  admitted 
liability  for  salary  named  in  the  fifth  coimt, 
but  alleged  plaintiff  failed  to  render  the 
services,  to  defendant's  damage ;  denied  that 
plaintiff  sold  and  delivered  the  property  de- 
clared on  in  the  sixth  and  seventh  counts ; 
that  Lamb,  auditor,  had  authority  to  make 
the  draft  set  up  in  the  tenth  count,  alleging 
that  its  proceeds  were  divided  between  plain- 
tiff and  Mallory;  that  Lamb,  auditor,  had 
authority  to  make  the  note  set  up  in  the 
eleventh  count,  alleging  that  defendant  re- 
ceived no  benefit  therefrom,  and  that  Mallonr 
caused  the  note  to  be  transferred  to  plaintiiz 
solely  for  the  purpose  of  bringing  suit  there- 
on ;  denied  that  Mallory  had  any  authority 
to  make  any  of  the  instruments  in  writing  [10 
sued  on.  and  alleged  that  plaintiff  had  full 
knowledge  of  sucn  want  of  authority ;  and 
denied  any  liability  on  the  fourteenth  count. 
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The  two  closing  paragraphs  are  each  num- 
bered "ll,"  the  last  asserting  "that  the  Dis- 
trict Court  of  Lancaster  County,  State  of 
Nebraska,  never  had  or  acquired  any  Juris* 
diction  of  this  defendant,  and  this  court  has 
no  Jurisdiction  to  hear,  try  and  determine 
the  matters  and  things  in  controversy  herein.  ** 
It  appears  frongi  the  record  that  on  the  22d  of 
June  the  parties  were  given  leave  to  amend 
the  pleadings  to  conform  to  the  facts,  and  it 
is  stated  by  counsel  that  this  paragraph  was 
then  written  in  on  the  amended  answer. 

On  the  11th  of  May  the  cause  was  set  down 
for  trial  by  agreement  of  parties,  and  came 
on  for  trial  the  20th  of  June,  1889,  upon  the 
issues  joined,  and  a  Jur^  havine  been  im- 
paneled, the  trial  continued  during  the 
20th.  21st,  22d  and  24th  days  of  June,  when 
it  was  given  to  the  jury,  the  court  instruct- 
ing them,  among  other  thines,  to  disregard 
the  first  branch  of  the  third  count  and  the 
fourteenth  count.  The  jury  returned  a  ver- 
dict on  the  25th  of  June  finding  the  issues 
for  the  plaintiff,  and  assessing  the  amount 
of  his  recovery  "at  $47,987.97  debt,  and 
$3,474.65,  interest  thereon  at  7  per  cent  from 
25th  day  of  June,  1889,  being  the  sum  total 
of  $51,412.62." 

Motions  in  arrest  and  for  new  trial  were 
made  and  overruled,  and  judgment  rendered 
on  the  verdict.  Pending  the  trial,  on  the 
22d  day  of  June,  a  plea  to  the  Jurisdiction 
of  the  court  was  filed,  setting  up  that  service 
of  the  summons  in  Uie  action  was  obtained 
by  means  of  a  trick  and  fraudulent  device, 
whereby  the  president  of  the  defendant, 
Mai  lory,  was  induced  to  go  from  Iowa  to  the 
State  of  Nebraska,  where,  upon  his  arrival, 
he  was  served  with  process,  which  fraud  was 
unknown  to  defendant  when  it  filed  its  de- 
murrer to  the  plaintiff's  petition,  its  petition 
for  removal  and  its  answer  and  amended  an- 
swer, and  that  Mai  lory,  after  the  service, 
acting  in  concert  with  the  plaintiff,  concealed 
the  lacts  from  the  defendant;  and  praying 
that,  therefore,  proceedings  be  stayed  ana 
the  action  dismissed.  This  plea  was  over- 
ruled by  the  court,  and  the  plaintiff  then 
filed  a  motion  for  a  nonsuit,  upon  the  ground 
that  the  defendant  was  improperly  sued  in 
IM]  Lancaster  County,  Nebraska,  and  tne  District 
Court  of  that  County  had  no  authority  to 
take  Jurisdiction  of  the  action  or  of  the  de- 
fendant, and  that  neither  that  court  nor  the 
United  States  court  had  jurisdiction  of  the 
defendant;  which  motion  was  overruled. 
The  plea  to  the  jurisdiction  and  evidence 
bearing  thereon,  and  the  motion  to  dismiss, 
with  an  affidavit  which  accompanied  it,  were 
duly  made  part  of  the  record  by  bill  of  ex- 
ceptions. On  the  24th  of  June  the  defendant 
filed  a  motion  to  dismiss  because  the  process 
of  the  court  had  been  fraudulently  used  by 

Slaintiff  to  obtain  service  on  the  aefendaiit, 
efcndant  being  in  ignorance  thereof  until 
during  the  trial,  and  that  at  the  time  suit 
was  brought  and  summons  served  on  Mai  lory, 
defendant  had  no  general  managing  agent, 
and  no  managing  aeent  in  Nebraska,  and  no 
office  or  place  of  business  there,  and  that 
jMallory  was  not  in  Nebraska  on  any  busi- 
ness for  the  defendant;  which  motion  was 
overruled  and  the  defendant  excepted. 

$10 


The  trial  was  had  upon  the  merits,  eyf- 
dence  being  adduced  on  both  sides,  and  ex- 
ceptions were  taken  by  defendant  to  yarious 
parts  of  the  charge  of  the  court  and  to  the 
refusal  to  give  certain  instructions  requested 
on  its  behalf.  Judgment  having  been  ren- 
dered, defendant  brought  the  cause  to  this 
court  on  writ  of  error. 

Miutn,  John  F.  Dillon  and  David  Dw 

Dnnean,  for  plaintiff  in  error: 

The  court  below  should  have  refused  to  pfo- 
ceed  with  the  action  when  it  was  shown  that 
the  jurisdiction  over  defendant  was  obtained 
by  means  of  a  fraudulent  device  and  trick. 

Tawnsend  y.  Smith,  47  Wis.  628;  Unum 
Sugar  Refinery  y.  Mathieuan,  2  Cliff.  804;  Van 
Horn  y.  Great  Western  MJg,  Co.  87  Kan.  523; 
SnelUng  y.  Watroui,  2  Paige,  314;  Warner  t. 
Bright,  52  Dl.  35;  Stein  v.  VaUenhuyun,  EL 
Bl.  &  El.  65;  Williams^.  Reed,  29N.  J.  L.  885w 

A  legal  right  cannot  be  established  by  un* 
lawful  means 

Bill  y.  Goodrich,  82  Conn.  590;  Wood  t. 
Wood,  78  Ey.  629;  Ilsley  t.  MehoU,  12  Pick. 
276. 

No  general  appearance  resulting  from  the 
filing  of  an  answer  which  specially  pleaded  the 
want  of  jurisdiction  in  the  court  can  be  con- 
strued as  a  condonation  of  the  fraud  of  which 
the  defendant  was  then  ignorant,  or  as  a  waiver 
of  its  right  to  a  dismissal  of  the  suit  upon  the 
disclosure  of  the  fraud. 

Blair  y.  Turtle,  5  Fed.  Rep.  894, 1  McCraiy, 
372;  Townsend  y.  Smith,  47  Wis.  628;  CAiid- 
buck  V.  Cleveland,  87  Minn.  466;  Moynahan  y. 
Wilson,  2Flipp.  ISO;  Dunlapy.  Cody,  31  Iowa» 
260;  Duringer  T.  Mosehino,  98  Ind.  495. 

Plaintiff  was  under  no  obligation  to  pay  the 
notes  and  was  a  mere  volunteer. 

1  Daniel,  Neg.  Inst.  250;  Bishop,  Cont.  §  211; 
Sheldon,  Subr.  §§  1,  240;  Durant  y.  Rogert^  71 
111.  121;  Bunn  y.  Lindsay,  95  Mo.  250;  MoA^ 
ier's  Appeal,  56  Pa.  76;  Moran  y.  Ahbey^  ^ 
Cal.  56;   Winsor  y.  Savage,  9  Met.  848. 

The  notes  were  not  executed  in  conformitj 
with  the  articles  of  association  or  with  the  by* 
laws  of  the  corporation. 

Bank  of  Augusta  v.  Earle,  88  U.  S.  18  P^t 
519.  587  (10:  274,  807);  Dartmouth  College  OoM, 
17  U.  8.  4  Wheat.  686  (4:  659);  Badger  y. 
American  Popular  L,  Ins.  Co.  108  Mass.  244; 
Salem  Bank  y.  Gloucester  Bank,  17  Mass.  1; 
Lebanon  dk  R  O,  R.  Co.  y,  Adair,  85  Ind.  244; 
Head  y.  Frovidenee  Int.  G0.  6  U.  S.  2  Ormnch, 
127  (2:  229). 

Plaintiff  cannot  recoyer,  as  upon  an  implied 
contract,  for  services  renderea  by  him  as  % 
director  or  officer  of  the  defendant  corporation. 

Citieens  Nat.  Bank  y.  EUioU,  55  Iowa,  104; 
Fort  Scott  First  Nat  Bank  v.  Drake,  29  Kan. 
316;  Loan  Aseo,  v.  StonemeU,  89  Pa.  534;  KO- 
Patrick  Y,  Penrose  Ferry  Bridge  Co,  49  Pa.  118; 
Martindale  y.  Wilson-Cau  Co,  184  Pa.  848;  Nem 
York  ds  N.  K  R,  Co.  Y,  Ketchum,  27  Coon. 
170;  Maux  Ferry  O.  R.  Co.  y.  Branegan,  40 
Ind.  861;  Santa  Clara  Mining  Aseo.  y.  Ma^ 
dith,  49  Md.  889;  lUinois  Linen  Co.  y.  Bough. 
91  Dl.  68;  Commonwealth  Ins.  Co,  y.  Crane,  • 
Met  64;  Sawyer  y.  Pawners  Bank,  6  Alkm, 
207;  Merrick  y.  Peru  Coal  Co.  61  IlL  472; 
American  C.  R  Co.  y.  MiUsJSA  IlL  174;  Grid' 
kyj.  LofayeUe,  B.  d  M.  JEL  Cq.  71  VI.  W^. 
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Cheeney  v.  Lafayette,  B,  d  M.  R.  Co.  68  111.  670; 
QUI  y.  New  fork  Cab  Co.  ^  Hud.  624. 

Mr.  T.  in.  Marquett*  for  defendant  in 
error: 

A  mere  defect  of  service  may  be  waived  by 
a  defendant,  and  is  beld  to  be  waived  if  he 
enters  a  general  appearance. 

Brigge  v.  EumpKrey,  1  Allen,  872;  Carney 
Y.  Tayhr,  4  Kan.  182;  BushnsU  y.  JKennedy, 
76  U.  B.  0  Wall.  894  (19:  789). 

Where  a  party  volunlarily  appears  to  the 
merits  of  a  controversy,  he  thereby  waives  all 
right  to  object  to  the  process  by  which  he  was 
brought  into  court 

Creightan  v.  Kerr,  87  U.  8.  20  Wall.  12  (22: 
810);  United  8taU$  Y.  Tatee,  47  U.  B.  6  How. 
606  (12:  676);  Bury  y.  Conklin,  28  Kan.  460; 
Elliott  V.  Lawhead,  48  Ohio  St.  176;  Handy  v. 
/iM.  Co.  87  Ohio  St.  866;  Maholm  v.  MarJinU, 
99  0£io  Bt.  616;  Maion  y.  Alexander,  44  Ohio 
81.  829;  Porter  v.  Chicago  A  N.  W.  R,  Co,  I 
Neb.  16;  Aultman  v.  Steinan,  8  Neb.  112;  Hil- 
tan  V.  Baehman,  24  Neb.  606. 

It  is  too  late  to  object  to  the  form  in  which 
a  note  has  been  made,  when  the  proof  is  clear 
that  it  was  given  for  money  paid,  and  the  pro- 
ceeds were  used  by  the  Company. 

Creswell  v.  Lanahan,  101  U.  8.  861  (26:  864); 
Chicago,  R.  I.  di  P.  R,  Co.  v.  Hotcard,  74  U. 
a  7  Wall.  412  (19:  121);  Indianapolis  RoUing 
MiU  V.  St.  Louis,  F.  8.  d  W,  R.  Co.  120  U.  8. 
866  (80:  689). 

Fitzgerald  held  the  notes  as  an  accommoda- 
tion indorser,  and  is  subrogated  to  the  rights 
ot  a  creditor. 

Bush  V.  Wadmcorih,  60  Mich.  266. 

Where  a  note  was  made  to  borrow  money 
for  the  corporation,  which  it  received  and  re- 
tained for  its  own  benefit,  it  is  estopped  to 
deny,  as  against  the  holder,  the  binding  char- 
acter of  the  obligation,  and  the  authority  of 
the  president  in  the  transaction,  as  against  an 
accommodation  indorser. 

Borland  v.  Baven,  87  Fed.  Rep.  406;  IStin- 
Lick  Oa  Co.  Y.  Marbury,  91  U.  8. 687  (28: 
828). 

If  a  director  is  employed  to  perform  services 
which  do  not  pertain  to  nis  oflQce,  he  is  entitled 
to  such  compensation  as  such  services  are  rea- 
■onably  worth. 

Morawetz,  Priv.  Corp.  618. 

A  motion  for  a  new  trial  in  the  courts  of  the 
United  States  is  addressed  to  the  sound  discre- 
tion of  the  tribunal  which  tried  the  case,  and 
to  grant  or  refuse  it  cannot  be  made  a  subject 
of  exceptions. 

Behuehardi  v.  AUen,  68  U.  8.  1  Wall.  871 
(17:  646);  Brown  y.  Clarke,  46  U.  8.  4  How. 
15  (11:  866). 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

It  is  contended  that  the  circuit  court  should 
have  refused  to  proceed  with  the  action  if  it 
appeued  to  its  satisfaction  that  the  service 
upon  the  defendant  was  obtained  by  means 
of  a  ^udulent  device  and  trick ;  and  that 
this  question  was  presented  bv  the  plea  to 
the  Jurisdiction,  the  motion  for  a  nonsuit, 
the  motion  to  dismiss,  and  a  request,  which 
was  refused,  for  an  instruction  to  the  lury  to 
render  a  verdict  for  the  defendant,  if  they 
found  from  the  evidence  that  the  service  was 
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fraudulently  procured  and  that  the  defendant 
had  ignorantl;^  acquiesced  therein. 

If  a  person  is  induced  by  false  representa- 
tions to  come  within  the  Jurisdiction  of  a. 
court  for  the  purpose  of  obtaining  service  of 
process  upon  him,  and  process  is  there  served, 
it  is  such  an  abuse  that  the  court  will,  on* 
motion,  set  the  process  aside ;  but  no  such 
motion  was  made  here,  and  the  question  aft 
raised  went  deeper  than  objection  to  service 
merely,  and  attaclced  the  power  of  the  court 
to  proceed  at  all. 

Under  the  laws  of  Nebraska  actions  against 
nonresidents  and  foreign  corporations  might 
be  brought  in  any  county  in  which  there- 
might  be  property  of,  or  debts  owinff  to,  the- 
defendant,  and  the  plaintiff  in  a  civil  action 
for  the  recovery  of  money  might,  at  or  after 
the  commencement  thereof,  have  an  attach- 
ment against  the  property  of  a  defendant, 
when  such  defendant  was  a  foreign  corpora- 
tion or  a  nonresident  of  the  State.  Comp. 
Stat.  pp.  860,  877.  The  plaintiff  had  pro- 
ceeded under  these  provisions,  an  order  of 
attachment  had  been  made  and  garnishee 
process  duly  served.  There  was  no  pretense 
that  propertv  had  been  brought  into  the  State 
by  means  of  fraudulent  inducement,  or  that 
the  claim  against  the  garnishee  was  fictitious. 
If  the  case  nad  gone  to  judgment  under  the- 
attachment  proceedings,  it  would  only  have 
subiected  the  property  of  the  defendant  lying 
within  the  territorial  lurisdiction  of  the  court 
to  the  payment  of  the  plaintiff's  demand. 
The  case  would  have  been  in  its  essential 
nature  a  proceeding  in  rem.  Had  defendant 
moved  to  set  the  service  aside  and  the  motion 
been  sustained,  the  court  would  not  have 
dismissed  the  case  for  want  of  Jurisdiction. 
The  appearance  of  the  defendant,  however, 
converted  into  a  personal  suit  that  which 
was  before  a  proceeding  in  rem.  By  its  de- 
murrer, petition  for  removal,  answer  and 
amended  answer,  and  j^articipation  in  the 
trial,  the  defendant  waived  all  question  of 
the  service  of  process.  And  the  record  shows 
a  resolution  adopted  by  the  defendant  author- 
izing the  attorney  who  appeared  for  it  **to 
appear  and  represent  this  Company  as  its  sole 
attorney  in  all  suits  and  proceedings  at  law 
or  in  equitv  now  pending,  or  which  may 
hereafter  be  brought. " 

By  the  amendment  to  its  answer,  its  plea 
and  motions,  the  defendant  insisted  that  the 
court  had  no  lurisdiction  to  proceed,  and 
thereby  decHnea  to  stand  upon  tne  objection 
to  the  service,  and  submitted  itself  to  the 
decision  of  the  court  in  respect  to  Jurisdic- 
tion over  the  subject  matter,  which  Jurisdic- 
tion,  it  is  entirely  clear,  the  court  possessed. 
These  proceedings  were  taken  by  defendant 
after  discovering  the  alleged  ground  of  ob- 
jection to  the  service,  and  there  was  no  action 
on  its  part  confined  solely  to  the  purpose  of 
questioning  the  Jurisdiction  over  the  person. 
That  such  jurisdiction  resulted  under  the 
circumstances  admits  of  no  doubt,  and  the 
rule  to  that  effect  seems  well  settled  in  Ne- 
braska, Kansas  and  Ohio,  which  all  have 
similar  Codes.  Elliott  v.  Lawhead.  48  Ohio 
St.  171 ;  P&rter  y.  Chicago  d  N.  W.  R.  Co. 
1  Neb.  16 ;  AuUman  v.  Steinan,  8  Neb.  112 ; 
MeixeU  v.  Kirkpatriek,  29  Kan.  679. 
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Nor  are  we  impressed  with  the  tenability  president  or  auditor  of  the  Company,  with- 

of  plaintiff's  position  in  relation  to  the  serv-  out  the  knowledge  or  consent  of  the  board 

ice  in  any  view.     Where  a  foreign  corpo-  of  directors ;  and  further,  that  the  notes  in 

ration  is  not  doing  business  in  a  State,  and  the  first  two  causes  of   action  named   were 

the  president  or  any  officer  is  not  there  trans-  paid  hj  the  plaintiff  when  he  was  under  no 

acting  business  for  the  corporation  and  rep-  obligation  to  pay  them,  and  in  that  respect 

resenting  it  in  the  State,  it  cannot  be  said  was  a  mere  volunteer. 

that  the  corporation  is  within  the  State,  so       The  evidence  tended  to  show  that  Mallory     [] 

that  service  can  be  made  upon  it.    8t,  Clair  was  authorized  to  build  the  line  of  the  Den- 

V.  Cox,  106  U.  S.   850  [27:  222]  ;  New  Eng-  ver,  Memphis  and  Atlantic  Railroad   CJom- 

land  Mut.  L,   Ins,  Co,  v.  Woodwarth,  111  U.  pany  across  Kansas,  and  the  State  Line  and 

S.  188  [28 :  379]  ;  Ex  parte  Scholknberger,  96  Pueblo  Railroad  Company,  from  the  state 

U.  S.  869  r24:'853].     So  that,  whether  the  line  to  Pueblo,  in  Colorado,  being  a  distance 

president  of  this  Company  was  inveigled  into  in  the  aggregate  of  about  six  hundred  miles 

Lancaster  County  or  not,  the  service  upon  of  railroad,  and  which  cost  some  seven  mil- 

him  amounted  to  no  more  than  an  informal  lions  of  dollars ;  that  he  had  full  charge  of  the 

notice  only  and  did  not  bring  the  Company  location  and  construction  of  the  road ;  that 

into  court,  and  this  the  Company  was  bound  he  was  authorized  to  draw  checks  and  drafts, 

to  know  and  must  be  held  to  have  known,  and  all  these  notes  and   drafts  were  made, 

Without  regard  to  the  evidence  relied  on  to  accepted  or  authorized  by  him ;  that  the  di- 

ahow  that  there  was  concealment  of  the  cir-  rectors  not  only  did  not  give  contrary   in- 

cumstances  in  relation  to  the  service,  knowl-  structions  in  the  firet  instance,  but  knew  of 

edge  of  these  circumstances  was  wholly  im-  the  giving  of  the  notes  and   drafts,  and  did 

material,  in  view  of  the  fact  that  the  service  not  disaffirm  the  action  of  the  president ;  and 

was  unavailing  to  bring  the  defendant  into  that  the  proceeds  were  used  for  the  payment 

court  unless  it  chose  to  come  there.     We  are  of  construction  liabilities  of  the  Company  in 

of  opinion  that  no  error  was  committed  by  every  instance,  either  directly  or  in  taking 

the  court  in  its  rulings  upon  this  subject,  up  paper,  the  proceeds  of  which  had  been  so 

107]        Errors  are  also  assigned  in  respect  to  cer-  usea. 

tain  instructions   given   or  refused  by  the       The  court  instructed  the  Jury  that  if  they 

court,  bearing  on  the  question  of  recovery  found  from  the  evidence  tbiat  the   president 

upon  the  notes  and  drafts  described   in  the  was  given  entire  management   in    ouilding- 

petition.  the  railroads,  and  in  the  incurrinfi;  of  liabili- 

The  fifth  and  eighth  of  the  articles  of  asso-  ties  and  paying  off  debts  incurrea  therein,  h» 

elation  of  the  defendant,  and  sections  three  might  appoint  other  agents,  such  as  a  cashier* 

And  six  of  its  by-laws,  provide'd  as  follows :  and  auditor,  for  the  purpose  of  making   the^ 

M  A^:«i«A#4.i.    T\.^A\^^*r^^  -K-n  calculations  on  pay-rolls  and  on  contracts  foi — 

-Article  fifth.   The  directors    .    .    .    ^11  building  the  roads,  and  might  empower  anr^ 

T^:^^^^^^l'^^^r.''L^^^  0^^  of  such  agents*  who  male  sucrcalcula— 

shall  have  power  to  sell,  lease  or  mortgage  ^^  ^h»  pay-rolls  of  the  amount  d 

all  their  property  and  lands  acquired  by  said  ^  JhcMe^  who  did  the  work  bv  contract 

corporation;  to  issue  the  bonds  of  the  same,  ^ei^J  ^  d^^^^  ot   WIU  c 

S.?^J^Jf'^^i?[Srm"o^^"^^^  si'^rd^ts'^neSL^"^^ 

purpose  of  raising  money  to  <»rry  on  the  « ff  it  became  necessary  for  the  benefit  of  saic^ 

i"ii?^5.i?l^'?^;:!t'^r^^  company  to  exe^T^^missory  notes  or""^ 


flame 


by  mortgage  upon  real  estate,  buildings,  d^w  sieht  d^tte   Uirsa  dTi^ident  wonlS 

fS^;. J^SLm.!  ?J^  SS?i  « JL  ^i^J. w  might  likewise  empbwer  the  cashier  w  the 

«nd  yice-president  from  their  OTra  number  ^    ^       ^  ^    It  was  to  ascertain  the 

t^'^^7J^J^!^^!ny.^?y,TlmL^L  «««>«»»»  due  to  cbntractors.  materialmen  and 

not  be  directors,  and  such  other  officers  as  ^^^  working  upon  the  construction  or 

""^A^-  ^^°'®^i..°K^^^-ifl„;fo;  ^  -~.i.  building  of  said  rafltoad.  bv  the  Construe- 

^  ♦^'^l?t„Htt.^h.if  ^  .?if«i   i^hi  t5o°  Company,  to  di-aw  drafe  or  checks,  or 

<»ntracta  andlwnds  shall  be  signed  by  the  ^^^  ^^^^  promissory  notes,  and  that  th« 

president  and  «e«et^  .^^^^  same,  if  done  for  the  Company  or  for  ite  us. 

"Sections   The  president  shall  perform  j^d  benefit,  would  be  binding  upon  the  said 

the  dutiM  that  usually  pertain  to  toe  duties  oompany.  unless  the  president  riei red  from 

of  his  office  and  be  the  chief  executiye  officer  y,^  fi^Jtors  certain  fostnictions  which  lim- 

^  the  Uompany.  and.  in  "^e  "bsence  ofjson-  j^^  ^^^^  authority  in  the  premises."    The 

[Struct 
atesw! 

.™.  „  — ^^___._.^^^ _....r--^ . piaintin  ana  upon  wnicn  ne  wa»  neia  as  in- 

"  Section  6  ThetieasuTMshall  give  bonds.  §  jj  ^^    r       g^j  ,„„  ^^  eridence 

Iv  •  ^  °%'^;"  P«yo»t  money  only  upon  ^^^  ^j^  notes  were  executed  in  good  faith 

the  Older  of  the  pr«ident  and  "ucfi  other  ^    ^  president  of  the  Constn«Son  Com- 

officers  as  may  be  ""^t^by  the  board  of  J       ^^  j^^j  ^^  proceeds,  or  the  proceeds 

directors.    He  shall  make  a  Statement  of  the  ^j  ^  ^^^^  ^^  dnJfto  of  which  thelootes  in 

fln«,ncial  condition  of  the  Company,  ete.    He  ugstion  were  renewals,  were  received  by  and 

•hal  1  keep  in  proper  books  a  regular  account  '^^  j^,  ^^  j^gAt  ^f  t,,^  Construction  Com- 
of  the  stock  of  the  Company,  etc  ^nd  you  further  find  that  the  plaintiff 

Argument  is  made  that  there  could  be  no  is  now  the  holder  and  owner  of  saia  notes, 

recovery  on  the  notes  and  drafta  in  question,  you  will  find  for  the  plaintiff   in  the  full 

because  it  is  said  they  were  nwde  by  the  sum  of  said  notes  with  interest."    And  tor- 
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iher:  ''And  although  there  may  be  a  pro- 
▼ision  in  the  by-laws  of  said  Construction 
Company  requiring  certain  formalities  in  the 
execution  of  a  promissory  note  or  draft,  yet 
that  does  not  neccssaril;^  make  such  formali- 
ties essential  to  the  ratification  of  the  con- 
tract ;  and  if  you  find  from  the  evidence  that 
said  notes  were  given  for  the  purpose  of 
paying  off  debts  that  were  due  by  said  Con- 
Btruction  Company,  and  that  the  directors  of 
-said  Constniction  Company  had  full  knowl- 
«d^e  of  the  same  and  assented  to  the  trans- 
■action,  to  the  signing  and  execution  of  the 
notes,  you  will  find  that  said  acts  of  the 
president  have  been  fully  confirmed,  and  you 
will  find  for  the  plaintiff  the  full  amount  of 
said  notes  with  interest,  provided  you  find 
the  plaintiff  was  the  owner  of  the  same  and 
is  now  the  lawful  holder  of  them. " 

These  instructions  were  justified  under  the 
evidence.  If  the  moneys  were  used  to  pay 
off  indebtedness  of  the  Company,  arising  in 
the  construction  of  the  road,  and  for  work 
done  under  proper  authority,  the  transactions 
were  in  pursuance  of  the  authorized  purposes 
of  the  corporation,  and  occurred  in  its  legit- 
imate business.  The  execution  of  the  paper 
could  not  be  held  to  be  in  excess  oi  the 
powers  given,  and  it  was  clearly  the  duty  of 
the  directors  to  give  contrary  instructions,  if 
they  wished  to  withdraw  the  general  man- 
agement from  the  president ;  and  to  disaffirm 
the  action  of  their  agents  promptly  and  at 
once,  if  they  objected  to  it.  Inaianapolu 
RoUiiig  Mm  V.  St,  IjOtiU,  F.  8,  di  W.  IL  Co. 
120  U.  8.  256  [80 :  6301  ;  Oresicell  v.  Lanahan, 
101  U.  8.  847  [25:  853].  The  Company  was 
liable  upon  the  original  indebtedness,  and 
its  change  of  form  in  order  to  rel  ieve  the  pres- 
sure of  the  creditors  was  by  the  direction, 
3  with  the  participation  and  at  the  request  of 
the  president.  We  perceive  no  want  of 
power  and  no  omission  of  essential  formali- 
ties in  what  was  done.  And  the  mere  fact 
that  Fizgcrald  was  a  stockholder  in  and  a 
promoter  and  director  of  the  Company,  and, 
with  the  president,  the  manager  oi  the  work 
in  the  prosecution  of  which  the  indebtedness 
arose,  would  not  change  the  binding  char- 
acter of  the  obligation.  Tunn  Lick  Oil  Go. 
V.  Marbury,  91  U.  8.  587  [28 :  828] ;  Gardner 
T.  Butler,  80  N.  J.  Eq.  721 ;  HarU  v.  Broum, 
rt  m.  226. 

Again,  there  was  evidence  to  the  effect  that 
Htzgerald  indorsed  the  notes  at  the  request 
of  the  president.  Inasmuch  as  the  defendant 
was  answerable  for  the  indebtedness  which 
the  money  received  upon  the  notes  went  to 
pay,  if  in  order  to  obtain  that  money  Fitz- 
gerald was  called  on  to  indorse  the  nptes, 
and  then  compelled  to  protect  his  indorse- 
ment, he  could  not  be  treated  as  a  voluntoer. 
There  would  be  no  element  in  such  a  trans- 
■action  of  the  voluntary  payment  by  one  of 
^mother's  debt.  8o  if  Fitzgerald  was  the 
manager  of  the  work  under  the  president^ 
and  the  money  was  used  to  pay  off  the  sub- 
^contractors,  materialmen  and  hands,  then, 
upon  the  refusal  of  the  Company  to  repay, 
Fitzgerald  had  the  right  to  take  up  the  notes 
4Uid  have  them  assigned  to  him  ;  and  whether 
he  was  the  owner  and  holder  of  the  notes  was 
left  to  the  determination  of  the  jury. 


By  the  first  section  of  the  by-laws,  the  offi- 
cers of  the  Company  were  declared  to  be 
''a  president,  vice-president,  secretary  and 
treasurer,  and  such  other  officers  as  may  be 
deemed  necessarv  to  carry  out  the  object  of 
the  articles  of  this  incorporation.  ** 

Under  the  second  branch  of  the  third  cause 
of  action,  plaintiff  claimed  to  recover  for 
services  as  superintendent  and  manager  of 
the  Company,  and  also  for  expense  and 
trouble  when  acting  as  treasurer  from  May  1 
to  November  4.  188^.  On  the  latter  date  the 
board  of  directors  fixed  a  definite  sum  as  sal- 
ary for  a  ffeneral  manager,  an  office  not  other- 
wise or  before  ereated,  so  far  as  the  record 
discloses. 

The  court  instructed  the  jury  that  **  if  Fitz- 
gerald, the  plaintiff,  acted  as  superintendent, 
treasurer  or  general  manager  of  said  Compa-  [n 
ny,  and  transacted  the  usual  business  that 
devolves  upon  such  officer  of  such  a  concern 
as  that,  with  the  knowledge  and  consent  of 
the  defendant**  (during  the  time  before  com- 
pensation was  fixed) ,  there  would  be  an  im* 
plied  agreement  on  the  part  of  the  defendant 
to  pay  what  the  services  were  reasonably 
worth ;  and  afterwards  repeated  this  instruc- 
tion more  in  detail,  confining  it  to  services 
as  manager. 

If  strict  verbal  accuracy  was  not  observed 
in  giving  this  direction,  in  view  of  the  gen- 
eral rule  as  to  compensation  for  official  serv- 
ices rendered  in  the  absence  of  a  specified 
compensation  fixed  or  agreed  upon,  yet  we 
do  not  think,  taking  all  parts  of  the  charge 
upon  that  subject  together,  that  any  substan- 
tial error  was  committed.  The  evidence 
tended  to  establish  that  Fitzgerald  acted  as 
treasurer  for  some  months  in  1886,  and  that 
while  so  acting  he  went  to  expense  and 
trouble  in  the  procuring  of  money  for  the 
Company,  and  in  the  discharge  of  duties  out- 
side of  those  assi^ed  to  the  treasurer  as  such, 
as  defined  in  section  6  of  the  by-laws  already 
quoted ;  and  that  as  manager  or  superintencf- 
ent  he  procured  right  of  wa^,  superintended 
the  doin^  of  the  work,  the  hiring  of  the  men, 
the  sub-letting  of  the  contracts,  etc.,  which 
were  matters  not  at  all  pertaininc:  to  his  office 
as  director.  The  character  of  all  these  serv- 
ices placed  them  outside  of  official  duties 
proper. 

The  general  rule  is  well  stated  by  Mr.  Jui- 
tiee  Morton  (since  chief  Justice  of  Massachu- 
setts) in  Pew  v.  Fini  J^t.  Bank,  180  Mass. 
391,  895 :  "A  bank  or  other  corporation  may 
be  bound  by  an  implied  contract  in  the  same 
manner  as  an  individual  may.  But,  in  any 
case,  the  mere  fact  that  valuable  services  are 
rendered  for  the  benefit  of  a  party  does  not 
make  him  liable  upon  an  implied  promise  to 
pay  for  them.  It  often  happens  that  persona 
render  services  for  others  which  all  parties 
t^nderstand  to  be  gratuitous.  Thus,  directors 
of  banks  and  of  many  other  corporations 
usually  receive  no  compensation.  In  such 
coses,  however  valuable  the  services  may  be, 
the  law  does  not  raise  an  implied  contract  to 
pay  by  the  party  who  receives  the  benefit  of 
them.  To  renaer  such  party  liable  as  a 
debtor  under  an  implied  promise,  it  must  be 
shown,  not  only  that  the  services  Were  valu-  f  il! 
able,  but  also  that  they  were  rendered  under 
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circumstanoes  as  to  raise  the  fair  pre- 
dtion  that  the  parties  intended  and  under- 
i  that  they  were  to  be  paid  for;  or,  at 
t,  that  ^e  circumstances  were  such  thnt 
Asonable  man  in  the  same  situation  with 
person  who  reoeiyes  and  is  benefited  by 
;m  would  and  ought  to  understand  that 
mpensation   was  to  be   paid   for   them.** 
3Sted  by  this  rule,  we  think  that  the  court 
.irly  left  it  to  the  Jury  to  determine  whether 
itrgerald  renderca  seryices  of  such  a  char- 
cter  and  under  such  circumstances  that  he 
yas  entitled  to  claim  compensation  therefor. 
It  could  not  properly  haye  been  held  as  mat- 
ter of  law  that  he  was  not  so  entitled,  and  the 
reference  to   the  treasurer,   as  made  in  one 
clause  of  the  charge,  eyen  though  inaccurate, 
was  not  of  sufficient  moment  to  require  a  re- 
▼ersal  of  the  Judgment. 

The  sums  claimed  in  the  seyeral  causes  of 
action  aggregated  t56,438.57,  and  the  prayer 
for  judgment  was  for  the  sum  of  |51, 271.85, 
with  interest  on  the  yarious  sums  from  the 
diates  when  the  liabilities  were  respectively 
alleged  to  haye  accrued,  on  some  of  the  items 
at  seyen  and  on  others  at  ten  per  cent.  The 
court  instructed  the  jury  to  disregard  the 
first  branch  of  the  third  cause  of  action,  and 
the  fourteenth  cause  of  action,  under  each  of 
which  $5,000  was  claimed.  The  yerdict  of 
the  jury  assessed  the  amount  of  the  plaintiff's 
recoyery  in  two  items  of  "$47,937.97.  debt, 
and  $8,474.85,  interest  thereon  at  7  per  cent 
from  25th  day  of  June,  1880,  being  the  sum 
total  of  v$61. 412.62)  fifty-one  thousand  four 
hundred  and  twe  1  ye  and  Mr  dol  1  ars. "  Coun  • 
sel  now  insists  that  as,  if  from  $47,937.97 
the  sum  of  $46,488.57,  the  aggregate  of  the 
amounts  claimed  in  the  seyeral  counts,  less 
the  amounts  excluded,  is  taken,  it  will  ap- 
pear that  the  yerdict  exceeded  the  latter  ag- 
gregate by  $1,499.40,  and  exceeded  the  prin- 
cipal sum  prayed  for,  after  making  the  same 
deduction,  by  $6,666.12.  the  iury  must  have 
disregarded  the  instructions  of  the  court,  and 
the  judgment  should  be  reversed  for  that 
reason.  The  motion  for  new  trial  was  filed 
on  the  28th  of  June,  and,  after  being  held 
under  advisement,  was  overruled  on  the  5th 
diay  of  December,  and  the  court  then  entered 
judgment  **  against  the  defendant  for  the  sum 
of  0»S1,412.62)  fifty-one  tliousand  four  hun- 
dred and  twelve  and  -jVir  dollars  debt,  with 
interest  from  June  25.  1889,"  the  date  of  the 
return  of  the  verdict,  and  costs  of  suit.  It 
thus  appears  that  the  court  held  that  the  sum 
total,  as  found  by  the  jury,  was  correct,  and 
ignored  the  division  of  that  amount  into  two 
sums.  If  the  $3,474.65  was  for  interest,  it 
was  as  much  less  than  the  interest  properly 
calculated  amounted  to  as  the  $47,937.97  was 
more  than  the  aggregate  of  the  several  sums 
claimed,  exclusive  oi  the  first  branch  of  the 
third  cause  of  action,  and  of  the  fourteenth. 
There  was  also  evidence  in  support  of  some 
items  of  expenditure  which  apparently  could 
have  been  recovered  under  the  fourteenth 
cause  of  action,  and  it  may  be  that  these 
were  allowed  by  the  jury  and  the  court  was 
of  opinion  that  this  was  properlv  done,  not- 
withstanding its  instruction.  Yhe  bill  of 
exceptions  snows  that  on  the  third  day  of  the 
trial  **both  parties  were  given  leave  to  amend 


their  pleadings  to  conform  to  the  facts, "and 
some  confusion  has  evidently  arisen  from  the 
circumstance  that  what  was"^  done  under  that 
leave  is  not  clearly  shown  by  the  record. 
The  motion  for  a  new  trial  was  addressed  to 
the  discretion  of  the  circuit  court,  and  action 
on  such  a  motion  is  not  a  subject  of  excep- 
tion. 

Upon  the  whole,  we  find  no  sufficient 
ground  for  disturbing  the  judgment,  and  it 
u  accordiiujly  affirmed. 


TEXAS  AND  PACIFIC  RAILWAY 
C031PANY.  IHff.  in  Err,, 

SOUTHERN  PACIFIC  COMPANY. 

(Bee  8.  C  Reporter's  ed.  48-56.) 

Jurisdiction  over  state  judgments — right,  whet 
claimed — consent  decree. 

h   To  give  Jurisdiotion  to  this  court  because  of  th^9 
denial  by  a  state  oourt  of  any  title,  ri^ht,  privl*- 
lege  or  immunity  claimed  uuder  the  Oonstltutloia 
or  treaty  or  statute  of  the  United  States,  It  musfc 
appear  on  the  record  that  such  title,  riipht,  privf - 
lege  or  immunity  wow  specially  set  up  or  claimed 
at  the  proper  time  and  in  the  proper  way. 

2.  A  tltla,  right,  privile^  or  immunity  is  not  prop> 
erly  claimed,  under  the  Act  of  Congrcw,  when  it 
is  suggested  for  the  first  time  in  a  petition  fort 
rehearing,  after  Judgment. 

8.  Where  a  decree  of  a  state  oourt  is  entered  bj 
consent,  and  in  pursuance  of  au  agreement,  the 
court  merely  recording  the  agreement  aud  order- 
ing it  to  be  binding,  the  Supreme  Court  of  a  Stats 
may  determine  that  the  validity  of  an  article  of 
the  agreement  was  not  hi  controversy  or  passed 
upon  in  making  the  decree,  and  in  doin^  so  that 
court  does  not  refuse  to  give  due  effect  to  the 
final  Judgment  of  a  court  of  another  State. 

[No.  1210.] 

Submitted  Oct.  Jf i.  1890,    Decided  Nov.  S,  1890, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment  of 
that  court,  affirming  a  judgment  of  the  Civil 
District  Court  for  the  Parish  of  Orleans  in  that 
State,  dismissing  a  suit  for  an  accounting  and 
for  the  amount  claimed  to  be  due  under  an 
agreement. 
On  motion  to  dismiss  or  afflnn.     Affirmed. 

Statement  by  Mr.  Chirf  Justice  Fulleri  ^ 
The  Texas  and  Pacific  Railway  Company, 
represented  by  its  receiver,  filed  its  petition 
against  the  Southern  Pacific  Company  in  the 
Civil  District  Court  for  the  Parish  of  Or- 
leans  on  the  11th  of  April.  1888.  The  re- 
ceiver was  subsequently  discharged  and  after- 
wards died,  and  the  cause  was  ordered  to  be 
proceeded  with  in  the  name  of  the  Railway 
Company  as  sole  plaintiff.  By  the  petition 
the  Company  described  itself  as  a  corpora- 
tion created  by  and  under  the  lawg  of  the 
United  States,  namely,  certain  enumerated 
Acts  of  Congress.  After  stating  that  th 
plaintiff  had  offices  in  Texas  and  at  Ne^ 
Orleans,  and  that  its  lines  of  railway  ex 
tended  or  reached,  by  trnck-ninninir  arrange 
ments  or  connections,  from  El  Paso.  Texas.^^ 
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to  New  Orleans,  and  to  Galveston,  Texas,  affecting  its  interest;  that  plaintiff  was  eu- 

the  petition  set  up  an  agreement  entered  into  titled  to  an  accounting  and  to  a  decree  against 

on  tlie  26th  of  November,  1881,  by  Hunting-  the  defendant  for  the  amount  which  would 

ton  of  New  York,  on  behalf  of  himself  and  then  appear  to  be  due  under  said  agreement, 

his  associates,  and  certain  railway  corpora-  and  demanded  Judgment  against  the  defend- 

tions,  with  Gould  of  New  York,  on  behalf  ant  for  the  sum  of  $852, 717. 78,  alleged  to  be        [51 

of  himself  and  his  associates,   and  certain  due  up  to  March  81,  1887,  and  for  a  further 

railway  corporations,  a  copy  of  which  agree-  sum  of  $200,000  and  over  from  March  81, 

ment  was  annexed ;  and  further  alleged  that  1887,  and  a  small  additional  claim  for  an 

thereafter,  on  or  about  February  18,  1885,  excess  of  earnings  in  its  favor  in  the  opera- 

this  agreement  was  amended  by  a  modifica-  tion  of  certain  lines  of  railroad  in  New  Mez- 

tion,  a  copy  of  which  was  also  annexed.    The  ico  and  Arizona,  and  for  such  additional 

obiect  of  the  contract  as  expressed  may  be  claims  as  might  be  discovered  and  ascertained 

briefly  described  as  in  substance  the  settle-  on  trial. 

ment  of  pending  litigation  in  the  courts  of  Exhibit  "C  purported  to  be  a  copy  of  the 

Texas,  Arizona  and  New  Mexico,  the  release  decree  of  the  District  Court  of  the  Third 

and  relinquishment  of  certain  disputed  rights  Judicial  District  of  New  Mexico,  which  con- 

and  franchises  of  plaintiff  west  of  El  Paso,  tained  the  following  clause : 
and  the  construction  of  plaintiff's  track  to 

make  a  junction  with  the  other  railroads  at  **The  aforesaid  decree  is  made  to  carry  out 

a  certain  point  east  of  El  Paso.    The  peti-  the  provisions  in  this  behalf  of  said  agree- 

tion  further  averred  that  the  agreement  and  ment,  dated  November  26,   1881,  which  is 

its  modification  had  been  duly  adopted  and  bereby  made  a  part  of  this  decree,  and  by 

ratified  by  the   several    corporations   men-  consent  of  the  parties,  and  upon  considera- 

tioned.  and  that  it  had  been  in  all  things  tion  by  the  court,  is  hereby  ordered  to  be 

complied  with  by  the  plaintiff  as  well  as  by  binding  upon  each  and  all  of  the  parties 

the  other  parties  of  the  second  part.  hereto  In  all  its  stipulations  and  agreements 

The  petition  also  averred :    "That  in  pur-  «  therein  showu,  and  said  decree  does  not 

suance  of  said  agreement  the  same  was  ouly  affect  or  otherwise  interfere  with  the  provis- 

made  a  decree  of  the  court  in  the  said  litiga-  ions  of  the  agreement." 

tion  herein  referred  to,  and  in  said  courts  of  ^^ .,  .   .^♦u«/^«  *^^^  a^*^,.a^^4^  4^^^A  ^^^^ 

Texas,  New  Mexico  and  Arizona,  as  by  duly  ,^l^^*!^l^l'''i}V^^ 

certified  copies  of  said  decrees  will  appear,  ^^5?, l^S^,iJ2Sf  >^«n^l^nwi™nStw2^ 

and  in  the  form  shown  by  the  copy  ^^to  ^^^J^^.J^J'P^tir^^^m^^^^^ 

annexed  as  part  hereof  and  marked  Exhibit  S^J^P^^'"?  railroad   companies    to    divide 

rS  ,    w^ch  decrees  conformed   with    and  l>«tween  them  their  earnings  from  competi- 

c^rried'^ufsaidT^^^^^  ill^^^n^"£.*Ji!.^i^^^^^ 

the  agreement  and  the  modification  were  then  J^^^i"""^??: J^  ^f «?^^i'„V  h^^  l^t^^A 

aet  forth,  and  related  to  the  disposition  of  ^J^  ^?^^^^.  ^^^^^*  *??  5®?^*-^^  ^*?^? 

businew  and  division  of  earnings  between  S?^  ^  enforced  by  a  court  of  justios;  that 

•>^rifri«  ^^OT^  fl>^\.^^^^  ^^  n«$fl /^#  r^i«««  the  contract  contravened  a  clause  in  the  Con- 

Sff  .Sd  defcSdfnt  w^re*  m^tiM  u  ffil  "rt"""""  «*  Texas,  in  force  at  the  time  It 

«ue^l  V  dtte?mine7      <»™P«*""8'  "  »"'>«'•  was  entered  into ;  and  that,  even  if  valid,  the 

The  petition  then  alleged  that  the  defend-  5?"*?S*  was  terminated  by  the  wovisions  of 

•nt.    .^corporation   c«^    and   organized  ^^^^ti?L^i'f'rAo?''{:?'RpS^r^J^ 

..nder  the  iTws  of  Kentucky,  but  doin|  busi-  S^"  whfch  JS.t^nto*"effKe  U^iS "i 

ness  m  Louisiana,  and  havme  its  principal  ™*t?»  hooX      jT  ^ta^»  ww  i»««xu  va. 

place  of  business  in  the  Citv  of  New^OrleaL,    ^PliilAf  Ll?^  J"  j?^?®"""^  ^""^  "  ^^ 
irith  a  general  manager  there  authorized  to  ^JSrta„lf  S^f  SS  ft^l\  o«^  f^4m««^  w^ 

vf^rpivp  Service   of   nroocM    and  whirh  OoTn-        ^^®  ^^^  ^^^^  ^  *'^**'  ^^  testimony  waS 

To^i  tff^^ii J  ?^w\i!^,-nJI^i  o«V^«  taken  on  the  exceptions,  bearing  upon  the 
L^ut!!  ^tr^n^^fn?^nH  nf^^^^^^  relative  positious  of  the  railroaJ  companies 

associates,  took  possession  and  control,  about    ^.    .  wprTnartiftft   tn  the  nnnlino-   ftoreempnt 

November.  1884   of  the  railroad  companies  ^"fttoSj^to  th^p^b^ft^iS  thfSS^ 
mentioned  in  the  a&reement  as  represented  ^^  ^**^ '^^j^'^j  r^,"*"^  y^^,^^^ '^^^  y^^j^^^^^^ 
i"  „   ~r.     '         .  -ga^v^A  ^u»  «o  a^^m^ui^u  ^       ^  compctitiou  arismflT  therefrom.    The 

5?d^i"^Lr  r ivgh^  i^d^'^ira  i^nH  „^/r 'v^rris^ii  h^^^M  r 

*u *  «-^  <*5  w.^:«««*:^^  \^A  -.: of  the  various  companies,  parties  to  the  con- 


the  a^eement  and  iUmodiflcation."and  since  '^  Z^pS^'^  'Snntin'^^^  ^^'^ 

*l^f  ^S'fnrliTfhP^nhi Wi„*nf„?'i?Jn*Li«  iSuced  iE  evidencef  and  the  plaintiff 

SlX^o/'^i^'lil^^artttTtor^  T^^'r^^'^^^.'^^k  '*^ 

counts  of  the  bu8in?«,  done  bv  it.  under  the  ^'^?Ma™  art  oL"th^'2?^'^f'l^ber.      [6«] 

irafaSf thrdSt"t  ir^  l^^.  i^. -^«^  ^  'o»o-»«  -»« «p-  ^^ 

recognized  the  plaintiff  as  the  party  to  whom  ™*""^**  • 

accounting  should  be  made ;  tnat  by  article       "In  these  exceptions  submitted  to  the  court 

XV.  of  the  agreement  it  was  provided  that  for  adjudication,   and  the  court  considering 

either  or  any  of  the  several  railroad  compa-  the  prohibition  contained  in  art.   10,  sec.  6, 

nies,  parties  thereto,  might  maintain  any  ac-  of  the  Constitution  of  Texas,  adopted  in  1876, 

tion,  either  at  law  or  in  equitv,   against  and,  for  reasons  orally  assigned  by  the  court, 

either,  any  or  all  of  the  other  railroad  com-  the  law  and  evidence  being  in  favor  of  plain- 

panies,  to  protect  any  rights  secured  by  the  tiff  in  exceptions,  it  is  ordered  that  the  per- 

agreement,  or  to  specifically  enforce  the  same,  emptory  exceptions  filed  herein  on  May  19th, 

or  to  recover  damages  for  a  breach  of  the  same  1888,  be  maintained,  and  accordingly  that 
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Slaintiff's  suit  be  dismissed.  Judgment  ren* 
ered  December  21st,  1888,  with  costs." 
The  plaintiff  filed  its  motion  for  a  new 
trial,  eniunerating  various  grounds  therefor, 
whidi  motion  was  overruled  and  judgment 
signed,  whereupon  plaintiff  carried  the  cause 
by  appeal  to  tiie  Supreme  Court  of  the  State 
and  tnere  assigned  numerous  errors.  In  none 
of  the  grounds  for  new  trial  or  the  errors  as- 
signed were  the  alleged  federal  questions 
hereafter  referred  to  specially  set  up.  The 
supreme  court  held  that  the  pooling  contract 
sued  on  was  illegal  and  void  upon  general 
principles  of  law  and  public  policy,  and 
upon  tiiat  ground  affirmed  the  Judgment  of 
the  court  mIow.  The  court  in  its  opinion 
ezpressly'declared  that  it  did  not  find  it  neces- 
sary to  pass  upon  the  defenses  based  upon  the 
Constitution  of  Texas  and  the  Interstate  Com- 
merce Act. 

Plaintiff  thereupon  filed  an  application  for 
a  rehearing,  in  which  it  claimed,  among 
other  things,  that  the  court  had  denied  plain- 
tiff's rights  under  the  decrees  of  the  courts 
of  New  Mexico,  Arizona  and  Texas ;  that  the 
Acts  of  Congress  referred  to  in  the  petition 
conferred  upon  plaintiff  the  right  to  enter 
into  the  agreement,  public  policy  to  the  con- 
trary notwithstanding ;  and  that,  as  the  sub- 
ject matter  of  the  contract  sued  on  related  to 
Interstate  commerce  and  Congress  had  not 
forbidden  such  an  agreement,  ''any  attempt 
to  apply  state  laws  to  annul  such  agreement 
is  unlawful .  **  The  supreme.,  court  denied  the 
rehearing,  and  an  application  was  then  made 
to  the  chief  Justice  of  Louisiana  for  a  writ 
of  error,  which  was  refused,  but  the  writ  was 
subsequently  allowed  by  one  of  the  Justices 
of  this  court.  The  cause  having  been  dock- 
eted, the  defendant  in  error  moved  to  dis- 
miss or  affirm. 

Messri.  Henry  J.  LeoTy  and  Ja$eph  Pax- 
ton  Blair ^  for  defendant  in  error,  in  support  of 
motion  to  dismiss  or  affirm: 

It  must  appear  from  the  record  that  one  of 
the  jurisdictional  questions  was  raised  and  de- 
cided in  the  state  court.  It  is  not  sufficient 
that  such  a  question  might  have  been  raised. 

De  SausBure  v.  QaiUard,  127  U.  8.  284  (82: 
182);  Mi»9i9»ippi  di  M.  R  Co.  t.  i2^  71U.  S. 
4  Wall.  177  (18:  881). 

When  there  are  several  grounds  for  the  de- 
cision of  the  state  court,  some  presenting  fed- 
eral questions  and  some  not  involving  such 
questfons,  and  the  decision  is  based  upon  one 
of  the  latter  grounds,  which  is  sufficient  to 
tapport  it,  no  writ  of  error  lies. 

Oroniey  t.  New  OrUam,  108  U.  S.  105  (27: 
687);  MeManut  v.  aSvUivan,  91 U.  S.  678  (28: 
890);  Kennebee  d  P.  R  Co,  v.  Portland  d  K. 
R  Co.  Si  V.  S.  14  Wall.  28  (20:  850);  ffaU  v. 
Men,  182  U.  S.  654  (88:  442);  Hopkins  v.  Mo- 
Lwrt,  188  U.  8.  880  (88:  660);  San  Frandseo 
T.  lUM,  Id.  66  (670). 

When  a  decision  holding  a  contract  void  is 
made  by  the  highest  court  of  a  State  upon  the 
ireneral  principles  by  which  courts  determine 
that  a  transaction  is  good  or  bad  on  principles 
of  public  policy,  the  decision  is  one  which  this 
court  is  not  authorized  to  review. 

Tarter  v.  Koaeh,  82  U.  8.  16  WaU.  67  (21: 
88);  ndnuu  ▼.  lierehanU  Mui.  Im.  Co.  81  U. 
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8.  14  Wall.  661  (20:  767);  New  York  L.  Im, 
Co.  T.  Hendren,  92  U.  8. 286  (28:  709);  Ifarrom 
V.  BrinkUy,  129  U.  8.  178(32:  664);  Worthy  v. 
Barrett,  76  U.  8.  9  Wall.  611  (19:  665);  Par^ 
melee  t.  Lawrence,  78  U.  8. 11  Wall  86(20:  48); 
bpiee  v.  lUinoie,  128  U.  8. 181  (81:  91). 

The  right  alleged  to  give  jurisdiction  must 
be  set  up  or  claimed  at  the  proper  time. 

Brooke  v.  MieeouH.  124  U.  S.  894  (81:  454);^ 
CJiappell  T.  Bradihaw,  128  U.  S.  182  (82:  869)^^ 
Mississippi  d  M,  R  Co.  v.  Bock.  71  U.  8.  ~ 
Wall.  180  (18:  882);  ParmeUe  v.  Lawrence, 
U.  8.  11  Wall.  86  (20:  48);  Susquehanna 
Co.  V.  West  Branch  Boom  Co.  110  U.  8.  67  (5 
69);  Medberry  v.  Ohio,  65  U.  S.  24  How.  418  (1( 
789);  Millingar  v.  Hartupee,  73  U.  8.  6  Wall 
268  (18:  829);  Detroit  City  R  Co.  T.  OiMar€K::^lA 
114  U.  8.  133  (29:  118).  — -« 

Until  Congress  legislates  on  the  subject  t1 
state  courts  are  perfectly  free  to  deal  with  cob- 
tracts  affecting  interstate  commerce  and  judj 
them  according  to  the  principles  of  comm< 
and  statute  law  which  prevail  in  the  State 
the  forum. 

Smith  V.  Alabama.  124  U.  8.  478  (81:  6r 
Nashville,  C.  d  St,  L.  R  Co.  t.  Alabama, 
U.  8.  101  (82:  854). 

Messrs.  w.  W.  Howe  and  John  F. 
Ion*  for  plaintiff  in  error,  in  opposition  to 
tion  to  dismiss  or  affirm: 

If  a  federal  question  is  fairly  presented 
the  record  and  its  decision  is  actually  neoer 
to  the  determination  of  the  case,  a  jud| 
which  rejects  the  claim  but  avoids  all 
ence  to  it  is  as  much  against  the  right  as 
had  been  specifically  referred  to  and  the 
directly  refused. 

Cornell  University  y.  lUke,  186  U.  8. 16^ 
427);  Chapman  v.  Ooodnow,  123  U.  8.  54a>    <81: 
288);  ArrowsmithY,  Earmoning,  118  U.  8^     IM 
(30:  248);  Cousin  v.  Blanc,  60  U.  8.  19 
202  (15:  601):  Anderson  y.  Carkins,  185 
488  (84:  272). 

The  decrees  had  the  effect  of  res  judical 

Oglesby  v.  AttriU,  105  U.  S.  605  (26: 1180>. 

The  decree  of  the  Texas  court  is  entitled  to 
fuU  faith  and  credit  in  this  cause  under  artm<:ls 
4,  sec.  1,  U.  8.  Const. 

Dupasseur  v.  Boehereau,  88  U.  8.  21  'W^^JL 
180  (22:  588);  Crescent  City  L.  8.  L.  d  3.  JL 
Co,  Y,  Butch&rs  Union  &  S.  d  L.  &  L.  ^^ 
120  U.  a  141  (80:  614). 

Mr,  C%Kf/t/«tu!0  Fuller  delivered  the  oj^  :&-  [^ 
ion  of  the  court : 

The  decision  of  the  Supreme  Court  of  i 
isiana  was  not  against  the  validity  of  a 
or  statute  of,  or  an  authority  exercised  uod. 
the  United  States,  nor  in  favor  of  the  val: 
ity  of  a  statute  of,  or  an  authority  exercif 
under,  any  State,  drawn  in  question  oo  L^^,^ 
ground  of  repugnancy  to  the  Constituti^^^y 
treaties  or  laws  of  the  United  States;  ai^^^^^-'Ti 
in  order  to  maintain  jurisdiction  because  i 

the  denial  by  the  state  court  of  any  titt^^^g, 
right,  privilege  or  immunity  claimed  ui  ^ 
the  Constitution,  or  any  treaty  or  statute 
the  United  States,  it  must  appear  on  the  r^       ^^ 
ord  that  such  title,  right,  privilege  or  i^"     A 
munity  was  **  specially  set  up  or  claimed" 
the  proper  time  and  in  the  proper  way. 

It  is  contended  that  the  plaintiff  Compa. — dF^ 
had  the  right,  under  the  Acts  of  Congress      ^ 
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which  it  was  incorporated,  to  make  the  con- 
tract in  question,  and  hence  that  the  decision 
that  such  contract  was  illcgai  and  contrary 
to  public  policy  constituted  a  denial  of  a 
right  or  privilege  conferred  by  a  statute  of 
the  United  States ;  and  also  that,  as  the  agree- 
ment related  to  earnings  from  interstate  as 
well  as  from  intrastate  tratfic,  such  decision 
was  an  interference  with  the  freedom  of  in- 
terstate commerce,  within  the  prohibition  of 
the  commerce  clause  of  the  Cionstitution  of 
the  United  States.  But  it  does  not  appear 
that  either  of  these  propositions  was  presented 
to  the  trial  court  in  any  way,  or  advanced  in 
the  supreme  court,  until  urged  in  the  petition 
for  a  rehearing.  The  title,  right,  privilege 
or  immunity  was  not  specially  set  up  or 
claimed  at  the  proper  time  and  in  the  proi>er 
way.  It  is  true  that  under  the  law  of  Louis- 
iaiia  a  judgment  of  the  supreme  court  does 
not  become  final  until  after  six  iudicial  days 
from  the  rendering  of  the  judgment  have 
elapsed,  within  which  time  a  dissatisfied 
party  may  apply  for  a  new  hearing  of  the 
cause,  but  it  does  not  follow  that  new 
grounds  for  decision  will  be  allowed  to  be 
presented,  or  will  be  considered  on  such  ap- 
plication, and  the  general  rule  is  other- 
wise. La.  Code  of  Fractice,  arts.  911,  912, 
pp.  688,  639,  647,  648 ;  RighUyr  ▼.  Plielp^,  1 
B^b.  (La.)  880;  8tark  y.  Burke,  9  La.  Ann. 
B44 ;  CaldmU  y.  We%tem  M.  &  F,  Ins.  Co.  19 
La.  48 ;  Haruan  y.  LafayetU,  18  La.  309.  And 
while  the  court  is  required  to  state  the  rea- 
Kms  of  its  judgments,  it  is  not  obliged  to 
give  reasons  for  refusing  a  new  hearin/r. 
Code,  arts.  909,  914. 

We  are  of  opinion  that  in  Louisiana,  as 
elsewhere,  a  title,  right,  privilege  or  im- 
munity is  not  properly  claimed,  under  the 
Act  of  Congress,  when  suggested  for  the  first 
time  in  a  petition  for  a  rehearing,  after  judg- 
ment. The  case  of  Steitart  v.  Kahn,  78  U. 
B.  11  Wall.  493  [20:  170],  cited  for  plaintiflf 
in  error,  is  not  to  the  contrary.  The  petition 
referred  to  there  seems  to  have  been  simply 
one  for  review  on  appeal,  and  not  a  petition 
filed  after  the  case  had  been  decided  by  the 
supreme  court,  and  the  record  show^  the  de- 
cision of  the  federal  question  by  both  tri- 
bunals. 

'  In  the  case  at  bar,  it  does  not  appear  in 
direct  terms  or  by  necessary  intendment  that 
these  points  were  brought  to  the  attention  of 
eiUier  of  the  courts  prior  to  the  entry  of  the 
Judgment  of  aflirmance. 

jf,  therefore,  the  maintenance  of  this  writ 
of  error  depended  upon  the  questions  thus 
raised,  the  motion  to  dismiss  would  be  sus- 
tained ;  but  it  is  insisted  in  addition  that  the 
state  courts  did  not  give  due  effect  to  the  de- 
crees of  the  courts  of  New  Mexico  and  Ari- 
sona  and  of  the  State  of  Texas,  and  that  a 
title  or  right  claimed  under  an  authority  ex- 
ercised under  the  United  States,  as  well  as 
onder  the  Constitution  of  the  United  States, 
was  thereby  denied. 

No  certified  copies  of  the  decrees  referred 
to  were  annexed  to  the  petition,  but  there 
was  attached  an  unccrtifiea  copy  of  what  pur- 
ported to  have  been  a  decree  in  the  District 
Court  of  New  Mexico,  between  plaintiff  and 
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sundry  of  the  railroad  companies  named  in 
the  agreement,  defendants.  Upon  the  hearing 
plaintiff  did  not  present  certified  copies  of 
the  decrees  and  insist  upon  rulings  as  to  their 
effect,  nor  did  it  specifically  aver  in  its  pe-  [U 
tition  that  the  agreement  for  the  division  of 
earnings  had  been  adjudged  to  be  valid  and 
binding  upon  the  parties  by  those  decrees. 
The  question  of  the  illegalify  of  the  contract 
seems  to  have  been  submitted  upon  the  merits, 
and  was  so  decided,  so  that  there  is  ground 
for  the  argument  that  the  right  had  not  been 
properly  set  up  or  claimed  in  compliance 
with  the  statutory  requirement.  It  is  ear- 
nestly urged,  however,  that  the  exceptiona 
were  in  the  nature  of  demurrers,  andthat,^ 
being  treated  as  such,  the  petition,  taken  in 
connection  with  Exhibit  C,  sufficiently  pre- 
sented the  (luestion.  And  the  supreme  court 
in  its  opinion  sent  up  as  part  of  the  record, 
and  to  be  found  reported  in  41  La.  Ann.  970, 
said :  "A  point  which  overshadows  the  dis- 
cussion of  all  three  of  the  exceptions  is  made 
by  plaintiff's  counsel,  who  contends  that, 
the  agreement  between  the  parties  having 
been  sanctioned  b}r  a  decree  of  the  courts  in 
which  the  litigation  adjusted  between  the 
railroad  companies  was  pending,  it  has  now 
acquired  the  force  and  effect  of  the  thine 
adjudged,  and  hence  it  cannot  be  attacked 
collaterally ;"  and  it  proceeded  to  consider 
and  dispose  of  that  contention. 

We  shall  overrule  the  motion  to  dismiss; 
but,  there  having  been  color  for  it,  will  pass 
upon  the  motion  to  affirm. 

In  reference  to  the  decrees,  the  Supreme 
Court  of  Louisiana  held  that  the  rule  invoked 
applied  only  to  matters  of  pre-existing  dif- 
ferences settled  and  compromised,  and  not  to 
agreements  or  contracts  for  future  action  and 
execution ;  that  the  subject  matter  of  article 
VI.  of  the  agreement  was  not  a  subject  of 
contention  between  the  parties,  either  as  a 
difference  or  in  the  shape  of  any  pending 
litigation,  at  the  time  the  agreement  was  en- 
tered into ;  that  in  fact  it  had  had  no  exis- 
tence prior  to  the  contract  itself,  and  had  no 
reference  to  the  past,  but  its  whole  operation 
or  effect  was  intended  .exclusively  for  the 
future ;  that  the  decree  carefully  enumerated 
all  the  litigious  matters  which  were  in  suit 
between  the  several  railway  companies,  par- 
ties to  the  litigation  then  pending;  and  that 
no  other  matters  in  the  agreement  were  af- 
fected by  the  judgment;  and  Jfr,  Jiuties 
Poch6,  speaking  for  the  court,  called  atten- 
tion, as  clearing  away  any  doubt,  to  that 
part  of  the  decrees  which  declared  that  they  [56 
were  made  to  carry  out  the  provisions  in 
this  behalf,  and  did  not  affect  or  otherwise 
interfere  with  the  provisions  of  the  agree- 
ment. 

It  was  concluded  that  the  stipulations  of 
article  VI.  had  not  the  force  and  effect  of  the 
thine  adjudged,  and  were  lawfully  liable  to 
attack  in  the  mode  and  manner  adopted  by 
the  defendant.  It  was  added  that  this  con- 
clusion was  mainly  predicated  upon  the  view 
that  the  agreement  in  its  entirety  did  not 
evidence  a  single  and  connected  contract,  but 
that  the  instrument  was  used  as  a  means  to 
facilitate  the  execution  by  two  representa- 
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lives  of  numerous  obligors  and  distinct  ob-  cbines  during  the  life  of  each  of  said  patents, 

ligees  of  a  series  of  varied  and  distinct  con-  without  liability  to  the  said  John  Dable  or 

tracts.  the  plaintiff.** 

By  this  decision  was  the  validity  or  due  The  parties  afterwards  filed  a  stipulation 

effect  of  either  of  these  decrees  disallowed  in  writing,  by  which  they  waived  a  trial  by 

by  the  state  court?    We  do  not  think  so.  jury;  agi^ed  that  the  facts  alleged   in  the 

The  decrees  were  entered  by  consent,  and  fourth  plea  were  as  therein  stated,  and  also 

In  accordance  with  the  agreement,  the  courts  that  Dable,  when  he  obtained  each  of   his 

merely  exercising  an  administrative  function  patents,  claimed  of  the  defendants  compensa- 

in  recording  what  had  been  agreed  to  between  tion  for  the   use  of  the   inventions  covered 

the  parties,  and  it  was  open  to  the  Supreme  thereb]^,  and  that  the  defendants  refused  to 

Court  of  Louisiana  to  determine,  upon  gen-  recognize  the  claim ;  and  submitted  the  issue 

eral  principles  of  law,  that  the  validity  of  presented  by  this  plea  to  the   judgment  of 

article  VI.  was  not  in  controversy  or  passed  the  court  upon  the  facts  so  stated  and   ad- 

upon  in  the  causes  in  which  the  aecrees  were  mitted. 

rendered.  In  doing  so,  that  court  did  not  The  circuit  court  held  that  these  facts  con- 
refuse  to  give  due  enect  to  the  final  judgment  stituted  a  good  defense  to  the  action,  and 
of  a  court  of  the  United  States  or  of  another  therefore .  entered  judgment  for  the  defend- 
State.  ants.    42  Fed.  Rep.  686.    The  plaintiff  sued 

ThejudgmerU  i$  affirmed,  out  this  writ  of  error. 


Mr,  William  Zimmermaa,  for  plaintiff 

in  error: 

[41]  DABLE  GRAIN  SHOVEL  COMPANT,  Letters-patent  must  grant  an  exclusive  right 

Plff.  in  Err,,  Const,  art.  1,  §  8,  el.  8. 

V,  Therefore,  section  7  of  the  Patent  Act  of 

EDWARD  E.  FLINT  bt  al.  ^®^^  ^  unconstitutional,  because  it  takes  away 

the  exclusive  right  granted  in  the  Constitution. 

(Sees. a  Reporter's  ed.  41-48.)  MeKeever  Y.Umted  States,  18  Ct,   CI.  757; 

United  States  v.  Palmer,  128  U.  S.  262  (32:  442); 

Uieqfmachinesqfter  patent—right  of  patentee,  Cammeyer  v.  Newton,  94  U.  S.  226  (24:  72); 

Seymour  v.  Osborne,  78U.  S.  11  Wall.  616  (20: 

L   Where  inachlnes,  afterwards  patented,  were  83);  Taylor  v.  Thomas,  89  U.  S.  22  Wall.  4T9 

oonstruoted  and  put  in  use  in  the  defendants'  /22>  739) 

grain  elevatorsby  the  Inventor  himself,  while  he  V^That  is  implied  in  the  Constitution  is  as 

was  in  their  employment  as  superintendent  of  ^."v  t  wIIJ^*  IkI  ,'t!a»!^!,«2«i  --  ^k-T «- ^w 

machinery,  and  before  his  application  for  a  pat-  ™"^^J  P*^  ®^  ^®  mstrument  as  what  is  ex- 

ent,  defendants  have  the  right  to  continue  to  use  pressea.                    n  n -a^  i»a  rr  a  ^  n% 

these  specific  machines  after  they  are  patented  United  States  v.  Baooitt,  06  U .  B.  1  Black,  65 

without  paying  any  compensation  to  the  inventor  (17:  94);  United  States  v.  Freeman,  44  U.  8.  8 

or  his  assigns.  How.  656(11:  724);  Ex  parte  Tarbrough,  110 

a.   The  patentee  has  DO  exclusive  right  of  property  U.  S.  651  (28:  274);  Cunningham  v.   MagUj 

in  his  invention,  except  under  and  by  virtue  of  135  U.  8.  1  (84:  56);  Pumpelly  v.  Oreen  Bay  « 

the  statutes  securing  it  to  him,  and  according  to  M,  C,  Co.  80  U.  S.  18  Wall.  166  (20:  667). 

theregulationsand  restrictions  of  those  statutes.  Viewed  in  every  possible  light  section  7  of 

[No.  1218.]  the  Patent  Act  of  1889  fails  to  reveal  tbat 

Submitted  Oct.  21, 1890.    Dwided  Nov,  8, 1890.  form  which  is  demanded  in  a  government  es- 
tablished to  do  Justice  and  to  promote  the  gen- 

rr  ERROR  to  the  Circuit  Court  of  the  United  eral  welfare,  and  hence  it  is  hostile  to  the  flnt 

States  for  the  Northern  District  of  Illinois,  great  principles  of  the  social  compact, 

to  review  a  lud^ent  for  defendanU  in  an  ac-  Colder  v.  Bull,  8  U.  S.  8  Dall.  386  (1:  648); 

tion  for  the  infnngement  of  two^patents.    4f-  Vanfiome  v.  Dorranee,  2  U.  S.  2  Dall.  804  (1: 

firmed.  891);  Taylor  v.  Thomas,  89  U.  S.  28  Wall.  47^ 

(22:  789);    Marburg  v.   Madison,  6   U.   8.   1 

Statement  by  Mr.  Justice  Qrmyi  Cranch,  187  (2:  60);  Bank  of  Hamilton  t.  Dud- 

This  was  an  action  for  the  infringement  ley,  27  U.  8.  2  Pet.  492  (7:  496);  Walston  v. 

of  two  patente  for  improvementa  in  machin-  Neoin,  128  U.  S.  678  (82:  644). 

ery  foi  unloading  grain  from  railroad  cars,  A  patent  for  a  new  invention  is  an  ezecated 

issued  in  1866  and  1868  to  John  Dable,  and  contract  on  the  part  of  the  people,  and  oonati* 

by  him  since  assigned  to  the  plaintiff.  tutes  an  exclusive  right  for  a  fixed  time  in  sndi 

The  defendanta  filed   several    pleas,    the  inveotion. 

fourth  of  which  averred  **  that  the  onl v  ma-  Lowell  v.  Lewis,  1  Mason,  182;  GrenU  t.  Bay- 

chines  for  unloading  grain  from  railroad  cars,  mond,  81  U.  S.  6  Pet.  218  (8:  876);  Btondloni 

ever  used  by  them  during  the  life  of  either  v.  Sprague,  2  Story,  164;  Howe  ▼•  Underwood, 

of  said  patenta  set  forth  in  said  declaration,  1  Fish.  Pat.   Cas.  160;    Ho9ev  j.  Stewn^  I 

were  constructed  and  put   into  use   in  their  Woodb.  &  M.  17;  Hunt  t.  £towe,  1  JfcArtb. 

grain  elevators  by  the  said  John  Dable,  and  Pat.  Cas.  866;    Wintermuie  v.  Bedingttm^  1 

with  his  consent  and  allowance,  while  he  Fish.  Pat.  Cas.  289;  PagsY.  Ferry,  1  Fish.  Fit 

was  in  their  employ  as  superintendent  of  Cas.  208;  Savary  v.  Lauih,  1  HcArtlL   Flit 

machinery,  and  prior  to  his  application  for  Cas.  691;  Goodyear  v.  Providenee  Rutber  Osl  8 

either  of   said  letters- patent ;  and  thereby.  Cliff.  861;  EoyerT.  Coupe,  29  Fed.  Rep.  868L 

and  by  virtue  of  the  statute   in  such  case  A  new  invention  is  private  property, 

made  and  provided,  the  defendanta  became  Crowes.  Aiken,  2Biss.  208;  JSmmst.  Tfteni^ 

possessed  of  the  right  to  use  all    said    ma-  1  N.  T.  Leg.  Obs.  406;  FFAmImi  ▼.  Fasr9,  U 
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U.  8.  8  Pet.  591  (8:  1055);  Bartlett  v.  Cfritien- 

-d«i,  6  McLean.  32;  Paige  v.  Banks,  80  U.  8. 

18  Wall.  608  (20:  709);  Palmer  v.  DeWitt,  47 

N.   Y.   532;    Consolidated  Fruit  Jar  Co,   v. 

WHght,  94  U.  8.  92  (24:  68). 

From  the  momeDt  the  inventor  has  completed 
his  invention  he  is  entitled  to  the  promised  re- 
-ward,  namely,  the  exclusive  right  to  his  inven- 
tion. 

Kendall  v.  Winsor,  63  U.  S.  21  How.  822 
<16:  165);  Pennock  v.  Dialogve,  27  U.  S.  2  Pet. 
1  (7:  327);  Shaw  v.  Cooper,  32  U.  8.  7  Pel.  292 
(8:  689);  McClurg  v.  KingOand,  42  U.  8.  1 
How.  202  (11:  102). 

Any  law  which  will  give  to  others  a  right, 
:at  any  time  within  the  life  of  a  patent,  to  ap- 
propriate an  invention,  must  be  in  violation  of 
the  Constitution. 

Fletcher  v.  Peek,  10  U.  8.  6  Cranch.  87  (8: 
Ifl^;  Dartmouth  College  v.  Woodward,  17  U.  8. 
■A  Wheat.  618  (4:  629);  Pumpelly  v.  Green  Bay 
di  M.  C.  Co.  80  U.  8.  18  Wall.  166  (20:  55'n; 
Taylor  v.  Thomas,  89  U..S.  22  Wall  479  (22: 
^9). 

8tate  laws  cannot  apply  to.actions  exclusively 

Prigg  v.  Pennsyltania,  41  U.  8.  16  Pet.  589 
<10:  1060);  ^haift  v.  Tyson,  41  U.  8.  16  Pet.  1 
<10:  865);  Stuart  v.  Laird,  5  U.  8.  1  Cranch, 
299  (2:  116);  Martin  v.  Hunter,  14  U.  8.  1 
Wheat.  804  (4:  97);  Cohens  v.  Virginia,  19  U. 
:8.  6  Wheat.  264  (5:  257);  Houston  v.  Mo(yre,  18 
TJ.  8.  5  Wheat.  1,  21.  22  (5:  19);  Sturges  v. 
Crou>nins/iield,  17  U.  8.  4  Wheat  122  (4:  529); 
1  Kent,  Com.  889. 

Damages  for  infringements  may  be  recovered 
-in  the  name  of  the  party  interested. 

Adams  v.  Bellaire  Stamping  Co.  25  Fed.  Rep. 
1270;  Oayler  v.  Wilder,  51  U.  8.  10  How.  477 
<18:  504);  Her^>ert  v.  Adams, i^ason,  15;  Wil- 
son  V.  Rousseau,  45  U.  8.  4  How.  674,  675  (11: 
1153,  1154);  Gottfried  v.  Miller,  104  U.  8.  521, 
£80  (26:  851,  854);  Cammeyer  v.  Newton,  94  U. 
B.  225  (24:  72);  BickneU  v.  Todd,  5  McLean, 
1386;  May  v.  Logan  Co.  80  Fed.  Rep.  469;  May 
^.  Balls  County,  81  Fed.  Rep.  478;  Washburn 
-¥.  Gould,  8  Story,  122. 

When  defendants  ordered  all  their  places  to 
t)e  provide  with  those  machines,  the  lawful 
presumption  that  he  should  be  paid  what  the 
inventions  were  reasonably  worth  was  implied 
in  that  order. 

Noonan  v.  Bradley,  76  U.  8.  9  WalL  894(19: 

'757);  Mayer  v.  Isaac,  6.Mee8.  &  W.  612;  Gelpeke 

^.  Bulmque,  68  U.  8.  1  WaU.  222  (17:  520); 

IfcKeever  v.  United  Slates,  18  Ct.   CI.  757; 

United  States  v.  Palmer,  128  U.  8. 262  (82:  442). 

This  court  has  never  directly  dealt  with  or 
cecognized  this  particular  question  of  the  stat- 
•ate,  and  whatever  recognition  it  received  has 

Beedle  v.  Bennett,  122  U.  8.  71  (80:  1074); 
UniUd  States  v.  Palmer,  128  U.  8. 262  (82:  442); 
McClurg  v.  Kingdand,  42  U.  8.  1  How.  202 
nil  102);  Stimpson  v.  Westchester  i2.  Co.  45  U. 
8.  4  How.  880  (11:  1020);  Pierson  v.  Eagle 
Screw  Co.  8  Stonr,  408;  Jones  v.  Sev)all,  3  Pat. 
Off.  Gaz.  680;  Agawam  Woolen  Co.  v.  Jordan, 
74  U.  8.  7  Wall7588(19: 177);  KendaUy.  Win- 
J9r,  62  U.  8.  21  How.  822  (16:  165);  Elizabeth 
v.  American  JT.  Pav.  Co.  97  U.  8.  126  (24: 
10W)\  Andrews Y.  Hotey,  124  U.  8. 694(31: 557); 
Bloomer  v.  McQuewan^  56  U.  &  14  How.  589 

187  U.  & 


(14:  532);  Bloomer  v.  Millinger,  68  U.  8.  1 
Wall.  840  (17:  581);  Adams  v.  Burks,  84  U.  a 
17  Wall.  453  (21:  700);  Birdsell  v.  SItaliol,  112 
U.  8.  485  (28:  768);  Wade  v.  Metcaif,  129  U.  8. 
202  (82:  661). 

In  both  Pierson  v.  Eagle  Screw  Co.  and  Con- 
solidated Fruit  Jar  Co.  v.  WrigJU,  supra,  it  is 
held  that  the  first  clause  of  sec.  7,  Act  of  1889, 
is  very  general,  not  to  say  loose. 

Messrs.  Ephraim  Banning  and  ThonuM 
A.  BanniiiK*  for  defendants  in  error: 

There  can  oe  no  exclusive  ric^ht  or  private 
property  in  an  invention  until  after  a  patent 
has  been  granted. 

Gayler  v.  Wilder,  51  U.  8.  10  How.  498  (13: 
510);  Hendrie  v.  Sayles,  98  U.  8.  551  (25: 178); 
Brown  v.  Duchesne,  60  U.  8.  19  How.  195  (15: 
599);  Marsh  v.  NichoU,  128  U.  8.  611,  612  (32: 
540,  541). 

An  inventor  has  no  right  to  his  invention  at 
common  law. 

American  H.  &  L.  8.  d  D,  Maeh.  Co.  v. 
American  T.  di  Mach.  Co.  4  Fish.  Pat.  Cfls.  294. 

The  circumstances  show  an  implied  agree- 
ment to  the  effect  that,  in  consideration  of  as- 
sistance and  privileges  accorded  in  the  devel- 
opment of  his  invention,  the  inventor  agreed 
that  defendants  should  have  a  right  to  use  the 
specific  machines  constructed  by  him  while  in 
their  employ. 

McClurg  v.  Kingsland,  42  0.  8.  1  How.  202 
(11:  102);  Chabot  v.  American  B.  H.  d  0.  Co. 
6  Fish.  Pat.  Cas.  71,  78;  Magoun  v.  New  Eng- 
land Glass  Co.  8  Bann.  &  Ard.  114;  Barry  v. 
Crane  Bros.  Mfg.  Co.  22  Fed.  Rep.  896;  Wilkene 
V.  Spafford,  8  Bann.  &  Ard.  274;  Continental 
WindmiU  Co.  v.  Empire  Windmill  Co.  4  Fish. 
Pat.  Cas.  428,  482;  BriekiU  v.  New  York  City, 
5  Bann.  &  Ard.  544,  545,  547;  WJiiting  v. 
Grates,  3  Bann.  &  Ard.  222,  224;  Wadey.  Met- 
calf,  16  Fed.  Rep.  180,  131;  Slemmer^s  App.  68 
Pa.  155, 167. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  fourth  plea  is  based  upon  section  7  of 
the  Act  of  March  8,  1889,  chap.  88  (in  force 
when  the  patents  were  granted),  providing 
that  **  every  person  or  corporation,  who  has 
or  shall  have  purchased  or  constructed  any 
newly  invented  machine,  manufacture  or 
composition  of  matter,  prior  to  the  applica- 
tion bv  the  inventor  or  discoverer  for  a  patent, 
shall  be  held  to  possess  the  right  to  use,  and 
vend  to  others  to  be  used,  the  specific  ma- 
chine, manufacture  or  composition  of  matter 
so  made  or  purchased,  without  liability  there- 
for to  the  inventor  or  any  other  person  inter- 
ested in  such  invention."  5  8tat.  854.  In 
the  later  statutes,  this  provision  has  been  re- 
enacted  with  the  qualification  that  the  ma- 
chine, manufacture  or  composition  of  matter 
must  have  been  purchased  from  the  inventor, 
or  constructed  with  his  knowledge  and  con- 
sent. Act  of  July  8,  1870,  chap.  280,  §  87 
(16  8tat.  208)  ;  Rev.  8tat.  §  4899. 

It  is  agreed  that  the  machines  in  question 
were  constructed  and  put  in  use  in  the  defend- 
ants' grain  elevators  bv  the  inventor  himself, 
and  with  his  knowledge  and  consent,  while 
he  was  in  their  employment  as  superintendent  [43 
of  machinery,  and  before  his  application  for 
either   patent.    According   to    the  expresa 
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terms  of  the  Statute,  therefore,  the  defend- 
ants had  the  right  to  continue  to  use  these 
specific  machines  without  paying  any  com- 
pensation to  him  or  his  assigns,  whether 
asked  for  or  not. 

To  the  argument  of  the  plaintiff's  counsel, 
that  the  Statute  is  unconstitutional  as  de- 
priving the  inventor  of  his  property  without 
compensation,  there  is  a  twofold  answer: 
Hie  patentee  has  no  exclusive  right  of  prop- 
erty in  his  invention,  except  under  and  by 
Tirtue  of  the  statutes  securing  it  to  him,  and 
according  to  the  regulations  and  restrictions 
of  those  statutes.  Qayler  v.  Wilder,  61  U. 
8.  10  How.  477,  493  [13 :  603,  610]  ;  Brtnon 
T.  Duchesne,  60  U.  S.  19  How.  183,  195  [16 : 
595,  699]  ;  Marsh  v.  NichoU,  128  U.  8.  605, 
612  [32:688,  6411.  And  these  machines 
have  been  set  free  from  his  monopoly  by  his 
own  act,  consent  and  permission.  Wade  T. 
Metcalf,  129  U.  8.  202  [82:  661]. 

Judgment  affirmed. 


[86]     P.  CROWLEY,  Chief  of  Police  of  the  City 
Ain>  CouKTT  OF  San  Franoiboo,  Caj> 

IFOHNIA,    Appt,, 
V, 

HENRY  CHRI8TEN8EN. 

<8ee  S.  0.  Beporter*B  ed.  85-06w) 

LUense  to  sell  lig^ior—wUid  ordinance— sale  may 
be  proJUbited-'Or  regulatedr— California  decis- 
ion—return  to  habeas  corpus — refusal  tograrU 
Ueens&— order  reversed, 

1.  An  ordinanoe  of  the  City  and  County  of  San 
Francisco,  which  regulates  the  iSBuing  of  a  license 
to  sell  liquors  and  wines  in  quantities  leas  than 
one  quart,  and  which  provides  that  any  person 
selling  without  a  license  shall  be  guilty  of  a  mis- 
demeanor, does  not  deny  the  equal  protection  of 
the  laws,  nor  abridge  the  privileges  and  immuni- 
ties  of  a  citizen,  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States. 

&  There  Is  no  inherent  right  In  a  dtizen  to  sell  In- 
toxicating liquors  by  retail;  it  Is  not  a  privilege 
of  a  dtizen  of  the  State,  or  of  a  citizen  of  the 
United  States.  It  may  be  entirely  prohibited  by 
state  legislation,  or  be  permitted  under  such  con- 
ditions as  will  limit  its  evils. 

&  The  possession  and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditions  as  may  be 
deemed  by  the  governing  authority  of  the  coun- 
ty essential  to  the  safety,  health,  peaoe,  good 
order  and  morals  of  the  community. 

4  The  decision  of  the  Supreme  Court  of  California, 
that  such  ordinance  Is  valid  as  authorized  by  the 
Constitution  of  that  State,  is  binding  upon  this 
court,  as  no  inhibition  or  the  Constitution  or  of  a 
Jaw  of  the  United  States  is  violated  by  it. 

A.  No  evidenoe  Is  necessary  to  support  the  return 
to  a  writ  of  habeas  corpus.  It  imports  verity.un- 
til  impeached. 

t.  The  refusal  of  the  police'commisslonerB  of  San 
Francisco,  in  their  discretion,  to  grant  a  license 
for  the  sale  of  liquor  to  not  a  matter  for  review 
by  thto  oourti  as  it  violates  no  pnnciple  of  federal 
law. 

T.   The  petitioner  in  thto  case  being  in  custody  of 

the  Chief  of  Police  of  San  Francisco,  for  violating 

jv/J  ordlMUUioe^  and  the  droult  oouit  of  the  United 

em 


states  having,  upon  a  writ  of  habeas  corpus, 
dered  hto  dischargre,  such  order  to  reversed. 

[No.  1817.1 
Submitted  Oet.  28, 1890.  DeAded  Nov.  10, 1890. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  dischardne  petitioner  fron^ 
the  custody  of  the  Chief  of  Police  of  San  Fran- 
cisco, under  a  warrant  for  selling  liquor  with 
out  a  license.    JSeversecL 

Statement  by  Mr.  Justice  Field: 

This  is  an  appeal  from  an  order  of  the- 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California  discharging, 
on  habeas  corpus,  the  petitioner  for  the  writ, 
the  appellee  here,  from  the  custody  of  the 
Chief  of  Police  of  the  City  and  County  of 
San  Francisco,  by  whom  he  was  held  under 
a  warrant  of  arrest  issued  by  the  police 
court  of  that  municipality,  upon  a  &arge 
of  having  engaged,  in  and  carried  on  in  that 
citv  the  business  of  selling  spirituous,  malt 
and  fermented  liquors  and  wines  in  less 
quantities  than  one  quart,  without  the  li- 
cense required  by  the  ordinance  of  the  City 
and  County.  The  ordinance  referred  to  pro- 
vides that  every  person  who  sells  such 
liquors  or  wines  in  quantities  less  than  one 
Quart  shall  be  designated  as  ^'a  retail  liquor 
dealer**  and  as  ''a  grocer  and  retail  liquor 
dealer,"  and  that  no  license  as  such  liquor 
dealer,  after  January  1,  1886,  "shall  be  is- 
sued by  the  collector  of  licenses,  unless  the 
person  desiring  the  same  shall  have  obtained 
the  written  consent  of  a  majority  of  the  board 
of  police  commissioners  of  tne  City  and 
County  of  San  Francisco  to  carry  on  or  con- 
duct said  business;  but,  in  case  of  refusal 
of  such  consent,  upon  application,  said  board 
of  police  commissioners  shall  grant  the  same 
upon  the  written  recommenoation  of  not 
less  than  twelve  citizens  of  San  Francisco 
owning  real  estate  in  the  blociL  or  square  in 
which  said  business  of  retail  liquor  dealer 
or  grocer  and  retail  liquor  dealer  is  to  be 
carried  on  ;**  and  that  such  license  shall  be 
issued  for  a  period  of  only  three  months. 
The  ordinance  further  declares  that  any  per- 
son violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor. 

The  Constitution  of  California  provides, 
in  the  eleventh  section  of  article  11,  that 
"any  county,  city,  town  or  township  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary  and  other  regulations 
as  are  not  in  conflict  with  general   laws.* 

The  petitioner  had,  previously  to  June  10, 
1889,  carried  on  the  business  of  retail  liquor 
dealer  in  San  Francisco  for  some  jears,  under 
licenses  from  the  b<mrd  of  police  commis- 
sioners, but  his  last  license  was  to  expire  on 
the  17th  of  that  month.  Previously  to  i 
expiration  he  was  informed  by  the  nolice 
commissioners  that  they  had  withdra 
their  consent  to  the  further  issue  of  a  li 
to  him.  He  afterwards  tendered  to  the  col- 
lector of  license  fees,  through  which  otB 
it  was  the  practice  of  the  board  to  issue 
licenses,  the  sum  required  for  a  new  license, 
but  the  tender  was  not  accepted,  and  his  ftP— 
plication  for  a  new  license  was  refused.    Bim 
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then  applied  to  the  police  commissioners  for 
a  hearing  before  them  on  the  question  of  re- 
voking their  consent  to  the  issue  of  a  further 
license  to  him.  Such  hearing  was  accorded 
to  him,  and  the  time  fixed  for  it  was  the  24th 
of  June.  But,  before  any  hearing  was  had, 
he  was  arrested  upon  a  warrant  of  the  police 
court  upon  the  charge  of  carrying  on  the 
business  of  a  retail  liquor  dealer  without  a 
license.  He  then  obtained  from  the  Supreme 
C!ourt  of  the  State  a  writ  of  habeas  corpus  to 
be  discharged  from  the  arrest,  but  that  court, 
on  the  2d  of  August,  1890,  held  the  ordi- 
Dance  valid  and  remanded  him  to  the  custody 
of  the  Chief  of  Police.  He  then  applied  for 
the  allowance  of  an  appeal  from  this  order 
to  the  Supreme  Court  of  the  United  States, 
but  it  was  refused  by  the  chief  justice  of 
the  state  court,  and  the  associate  justice  of 
the  Supreme  Court  of  the  United  States  as- 
signed to  the  circuit,  who  could  have  allowed 
the  appeal,  was  absent  from  the  State.  On 
the  7th  of  August  following  a  new  complaint 
was  made  against  the  petitioner,  charging 
him  with  unlawfully  engaging  in  and  carry- 
ing on  in  San  Francisco  uie  ousiness  of  a 
retail  liquor  dealer  without  a  license  under 
the  ordinance  of  the  City  and  County.  Upon 
this  complaint  a  warrant  was  issued  under 
which  he  was  arrested.  He  thereupon  ap- 
plied to  the  circuit  court  of  the  United  States 
lor  a  writ  of  habeas  corpus,  which  was  issued. 
In  return  to  the  writ,  the  Chief  of  Police, 
the  appellant  here,  stated  that  he  held  the 
petitioner  under  the  warrant  mentioned  by 
the  petitioner  and  several  other  warrants  is- 
gaed  by  the  Police  Court  of  the  City  and 
County,  upon  different  charges,  made  at 
different  times,  of  his  conducting  and  carry- 
ing on  the  business  of  a  retail  liquor  dealer 
in  San  Francisco  without  a  license,  as  re- 
ouired  by  the  ordinance  of  the  City  and 
County.  He  also  stated,  among  other  things, 
that  a  further  license  to  the  petitioner  was 
refused  by  the  police  commissioners,  because 
they  had  reason  to  believe  that  the  business 
was  carried  on  by  him  under  his  existing 
license  in  such  a  manner  as  to  be  offensive, 
and  violative  of  the  criminal  laws  of  the 
State  and  of  the  rights  of  others.  In  support 
of  this  charge  it  was  averred  that  *in  that 
business  the  petitioner  was  assisted  by  one 
whom  he  represented  and  claimed  to  be  his 
wife,  and  that  she  had  on  one  occasion  stolen 
one  hundred  and  sixty  dollars  from  a  person 
who  visited  his  saloon,  and  been  convicted 
of  the  offense  in  the  Superior  Court  of  the  City 
and  County,  and  sentenced  to  be  imprisoned 
for  one  year,  and  on  another  occasion  had 
stolen  a  watch  and  a  scarf-pin  ft*om  a  person 
at  the  saloon,  and  was  held  to  answer  lor  the 
charge.  It  was  also  averred  that  there  were 
more  than  sixteen  citizens  of  San  Fi^uicisco 
owning  real  estate  in  the  block  on  which 
the  petitioner  carried  on  his  business.  It 
does  not  appear  that  on  the  hearing  of  the 
application  any  proof  was  offered  of  the  facts 
alleged  either  in  the  petition  or  in  the  re- 
turn. The  case  was  heard  upon  exceptions 
or  demurrer  to  the  return.  To  that  part  re- 
specting the  alleged  larceny  by  the  wife  and 
her  conviction,  the  demurrer  was  on  the 
ground  that  the  return  also  showed  that  an 
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appeal  had  been  taken  from  the  conviction, 
which  was  then  pending,  and  that  she  might 
be  acquitted  of  tne  offense  charged. 

Several  objections  were  urged  by  the  peti- 
tioner to  the  ordinance.  Some  of  them  were 
of  a  technical  character,  and  could  not  be 
considered.  Of  the  others  only  one  was  no- 
ticed, which  was  that  by  it  ''the  State  of 
California,  by  its  officers,  denies  to  him  the 
equal  protection  of  the  laws,  and  makes  and 
enforces  against  him  a  law  which  abridgea 
his  privileges  and  immimities  as  a  citizen 
of  the  United  States,"  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  United 
States. 

The  court  held  that  the  ordinance  made- 
the  business  of  the  petitioner  depend  upon 
the  arbitranr  will  of  others,  and  in  that  re- 
spect denied  to  him  the  equal  protection  of 
the  laws,  and  accordingly  ordered  his  dis- 
charge. 43  Fed.  Rep.  2^.  From  the  order 
the  case  is  brought  to  this  court  by  appeal 
under  sections  768  and  764  of  the  Revised 
Statutes,  this  latter  section  as  amended  by 
the  Act  of  March  8,  1865,  chap.  858  (28  Stat. 
487). 

Mr,  J.  D.  Pase,  on  brief  signed  also  by 
Mr,  Davi$  Loudervack,  for  appellant: 

Any  State  or  its  municipalities  that  have 
been  invested  with  the  power,  may  prohibit 
entirely  or  restrain  and  regulate  under  any  con- 
ditions or  restrictions  it  or  they  may  deem  ex- 
pedient, the  sale  or  manufacture  of  intoxicating 
liquors. 

United  States  v.  Banan,  88  Fed.  Rep.  120; 
Be  EooveTt^O  Fed.  Rep.  55;  Bartemeyer  v.  lowa^ 

85  U.  S.  18  Wall.  11^(21:  929);  Kidd^.  Pear- 
son, 128  U.  S.  1  (82:  840);  BoiUm  Beer  Co.  v. 
MatsachusetU,  97  U.  S.  25(24:  9S9);  Mugler  v. 
Kaneas,  128  U.  S.  655  (81:  206);  lAeeMe  Caeee, 
46  U.  S.  5  How.  504  (12:  256);  FotUr  v.  Kan- 
eae,  112  U.  S.  206  (28:  697);  Eilenbeeker  v. 
Plymouth  County,  184  U.  S.  40  (88:  805);  B$ 
Guerrero,  69  Cal.  88;  Be  Bickerstaff,  70  Cal.  86; 
ExparU  Campbell,  74  Cal.  20;  Wiggin$Y.  Var- 
ner,  67  €^.  588;  J^hitten  v.  Covington.  48  Ga. 
421;  Oroeseh  v.  State,  42  Ind.  547;  Bohrbaeher 
V.  Jackson,  51  Miss.  785, 741;  States. Bayonne^ 
44  N.  J.  L.  114;  Houee  v.  StaU,  41  Miss.  787; 
Ewreka  v.  Davie,  21  Ean.  678;  Be  Buth,  82 
Iowa,  250;  Devin  t.  Belt,  70  Md.  852;  Woode 
T.  State,  86  Ark.  86;  Bumeide  v.  Lincoln 
County  Ct,  86  Ey.  428;  StaU  v.  AUmond,  2 
Houst.  (Del.)  612;  StaU  v.  Morris  County  Court. 

86  N.  J.  L.  72;  KetUring  v.  JaeksonviUe,  50 
111.  89;  State  v.  Ludington,  88  Wis.  107;  Jones 
V.  PeopU,  14  111.  196;  StaU  T.  Wheeler,  25 
Conn.  290;  State  v.  Brennan*s  Liquors,  Id.  278; 
Santo  V.  StaU,  2  Iowa,  165;  Sanders  v.  StaU, 
Id.  280;  StaU  v.  Stueker,  58  Iowa,  496;  Our 
Bouse  T.  StaU,  4  G.  Greene,  172;  Zumhoff  v. 
StaU,  Id.  526;  StaU  v.  Donehsy,  8  Iowa,  898; 
Beynolds  v.  Oeary,  26  Conn.  179;  Oviatt  t. 
Pond,  29  Conn.  479;  PeopU  y.  Hatcley,  8  Mich. 
830;  Com.  v.  C^app,  5  Gray,  97;  Com.  v.  Bowe. 
18  Gray,  26;  LaCfrina  v.  Fairfield  County,  50 
Conn.  821;  Metropolitan  Board  of  Excise  v. 
Barrie,  84  N.  Y.  657;  Fell  v.  StaU,  42  Md.  89; 
ExparU  Kennedy,  23  Tex.  App.  77;  StaU  v. 
Bradley,  26  Fed.  Rep.  289;  Tanner  v.  Alliance, 
29  Fedf.  Rep.  196;  Pearson  v.  IntemationaX 
Distillery,  72  Iowa,  848;  Ex  parU  Swann,  W 
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No.  4G;  Mariin  t.  Blaitner,  68  Iowa,  286; 
JHette  y.  MoOnekin,  18  Neb.  828;  Pleuler  t. 
StaU,  11  Neb.  547;  iS«a«0  y.  Moriarty,  60  Conn. 
415;  i-taU  y.  Ti^^muM,  47  Conn.  546;  StaU  y. 
Buckley,  40  Conn.  246;  /Stote  y.  Morgan,  Id.  44; 
^oto  y.  Bobinscm,  88  Me.  564;  i9ta<0  y.  BarrOi 
of  Liquor;  47  N.  H.  869;  Lincoln  y.  5mi'«A.  27 
Vt.  828;  QUI  v.  Parker,  81  Vt.  618;  Bancroft 
V.  Dumas,  21  Vt.  456. 

Valid  laws  passed  in  the  exercise  of  this 
soverei^  right  of  the  State  haye  prohibited  the 
sale  of  intoxicating  liquors. 

Ex  parU  McLain,  61  Oal.  486;  PleuUr  y. 
State,  11  Neb.  675;  Qm.  y.  Whdan^  184  Mass. 
206;  Re  Liquor  Locations,  18  R  I.  788;  Tillery 
y.  State,  10  Lea.  85;  State  y.  Tarrtfr,  11  Lea, 
658;  Com.  y.  C%iMy,  184  Mass.  194;  Com.  y. 
CasteUo,  188  Mass.  192;  iStote  y.  Ludington,  88 
Wis.  107. 

Even  after  a  person  has  paid  for  and  ob- 
tained such  a  license  it  is  not  a  contract  or 
property. 

La  Croix  y.  Fairfield  County,  50  Conn.  821; 
Calder  y.  Kurby,  5  Gray,  657;  Columbus  City 
T.  Cutcomb,  61  Iowa,  672:  Com.  y.  Brennan, 
103  Mass.  70;  People  y.  Wright,  8  Hun,  808; 
People  V.  Brooklyn  Board  of  Coinrs.  59  N.  Y. 
92;  Fell  y.  /State,  42  Md.  89;  State  y.  fic^^m^, 
88  N.  fl.  225. 

The  general  and  unrestricted  use  of  intoxi- 
cating liquors  tends  to  produce  idleness,  dis- 
order, disease,  pauperism  and  crime. 

Leisy  y.  Eardin,  185  U.  S.  159  (84:  150). 

Selling  intoxicating  liquors  is  not  one  of  the 
rights  growing  out  oidtizenship  of  the  United 
States. 

United  States  y.  Bonan,  88  Fed.  Rep.  120; 
Be  Boater,  30  Fed.  Rep.  55;  Kidd  y.  Pearson, 
128  U.  S.  16  (82:  348);  Mugler  y.  Kansas,  m 
U.  S.  657  (81:  209);  License  Cases,  46  U.  S.  5 
How.  590  (12:  295). 

In  the  following  instances  Liquor  Laws  an 
held  valid: 

Wiggins  r.  Vamer,  67  Ga.  588;  United 
States  y.  Bonan,  88  Fed.  Rep.  120;  Bs  Hoover, 
80  Fed.  Rep.  52;  Bokrbacher  y.  Jackson,  51 
Miss.  785;  Bouse  y.  State,  41  Miss.  787. 

The  State  Constitution  inyests  the  City  and 
County  of  San  Frandsoo  with  power  to  pro- 
hibit the  sale  of  intoxicating  liquors  or  to  license 
or  regulate  or  to  restrain  it. 

Ebt  parU  Campbell,  74  Cal.  20;  Be  Ouerrero, 
69  CaL  88;  Be  Biekerstaff,  70  CaL  85;  Ex  parte 
Mount.  66  Cal.  448;  Ex  parte  Walters,  66  CaL 
269;  A  Linehan,  72  CaL  114. 

Mr.  Joseph  D.  Redding,  with  Mr.  At- 
fired  Clarke  on  the  brief,  for  appellee: 

Arbitrary  power  unregulated  by  written  rules 
cannot  be  applied  to  the  retail  liquor  business. 

Exports  Ohristensen  (CaL)24  Pac.  Rep.  747; 
Tick  Wo  y.  Hopkins,  118  U.  S.  856  (80:  220); 
J}ent  y.  West  Virginia,  129  U.  8.  114(82:  628); 
Bobison  y.  Miner,  68  Mich.  549;  Dunham  y. 
Hough  (Mich.)  45  N.  W.  Rep.  497,  498;  Museoe 
y.  Com.  14  Va.  L.  J.  26,  586;  State  y.  Pennoyer, 
5  L.  R  A.  709,  65  N.  H.  118;  PeojOe  y.  Marx, 
99  N.  Y.  877;  East  St.  Louis  v.  Wehrung,  50 
IlL  28:  Barbier  y.  Connolly,  118  U.  8.  27  (28: 
928);  Soon  Hing  y.  Crowley,  Id.  708  (1145). 

Chir  estate  in  our  business  is  a  property  right 

Dent  y.  West  Virginia,  129 U.S.  114(82:628). 

The  enforcement  of  state  laws  must  be  at- 
tended try  the  rolei  of  the  common  law. 

Mi 


Missouri  Pac  B.  Co.  y.  Huma,  115  U.  S. 
520  (29:  465). 

Absence  of  notice  and  hearing  in  the  matter 
of  revoking  consent  is  fatal  to  the  legality  of 
the  proceeding. 

Chicago,  M.  d  St.  P.  B.  Co.  y.  Minnesota, 
184  U.  S.  418  (88:  970);  Denver  y.  Damns,  U 
Colo.  460;  Anderson  v.  State  (Ala.)  7  So.  Rep. 
429;  PhUadelpIiia  y.  Scott,  81  Ps.  80;  Davidson 
y.  ITete  Orleans,  96  U.  S.  105  (24:  620). 

Due  process  of  law  means  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  case. 

Chauvin  y.  Valiton,  8  L.  R  A.  104,  8  Mont 
451 :  Hutson  y.  Woodbridge  Prot.  DUt.  79  Cal .  90. 

City  orders  must  be  subject  to  Gkneral 
Laws 

McDonald  y.  Patterson,  54  CaL  245;  Earle  v. 
San  Francisco  Board  qf  Education,  55  CaL  489; 
Ewing  y.  OretiUe  Min.  Co.  56  Cal.  654;  Be  Ma- 
guire,  57  Cal.  608;  Donahue  v.  Graham,  61 
Cal.  277;  Thomason  y.  Buggies,  69  Cal.  469; 
Oakland  Pav.  Co.  y.  Hilton,  Id.  479;  TTiomasoi^ 
y.  AshtDorth,  78  CaL  7J^  Pe(^  v.  Bingham,  82 
Cal.  288;  People  v.  Henshaw,  76  CaL  436;  Ex 
parte  Ah  Tou,  82  Cal.  839;  Kennedy  y.  San 
Franciseo  Board  of  Education,  Id.  488. 

All  orders  which  contravene  the  Genenl 
Laws  of  the  State  are  void. 

Museoe  y.  Com.  14  Va.  L.  J.  26;  Pennie  y. 
Beis,  80  Cal.  266;  Wysinger  y.  Crooks^tank.  82 
CaL  588;  People  v.  Toal  {Csi\^  28  Pac.  Rep.  203; 
Ex  parte  Eubach  (Cal.)  24  Fac.  Rep.  787;  Da- 
vies  V.  Los  Angeles  iCal)  Id.  771;  ^n  Luis  Obis- 
po  y.  Craves  (Chi)  28  Pac.  Rep.  1082;  ExparU 
Keeney  (Cal.)  24  Pac.  Rep.  84;  Ex  parte  Ueilly 
(CaL)  Id.  807;  Oxanna  y.  Allen  (Ala.)  8  So. 
Rep.  79. 

The  complaint  shown  in  the  return  chargea 
no  crime. 

McDonald  y.  Lane,  80  Ga.  497;  Norton  y. 
StaU,  65  Miss.  297;  Hazard  P&wder  Co.  y.  Vol- 
ger  (Wyo.)  18  Pac  Rep.  87. 

Ordinances  are  not  public  and  musl  be 
pleaded. 

State  Y.  Murfreesboro,  11  Humph.  217;  Alder^ 
man  v.  Finley,  10  Ark.  428;  Beaty  y.  KnowUr, 
29  U.  S.  4  Pet.  152-157  (7:  818-815);  Wesi  y. 
Blake,  4  Blackf.  284:  Briggs  v.  Whipr^,  7  Vt 
15-18;  Case  V.  Mobile^  80  Ala.  538;  Young  y. 
Bank  qf  Alexandria,  8  U.  S.  4  Cranch,  884  (2: 
655);  Clevenger  y.  Bushville,  90  Ind.  261;  Oreen 
y.  Indianapolis,  22  Ind.  192;  Porter  y.  Waring, 
69  N.  Y.  254;  Lenahan  y.  People,  8  Hun,  167, 
affirmed.  62  N.  Y.  628;  Garvin  y.  WeUs.  8 
Iowa,  288;  Winona  y.  Burke,  28  Minn.  255; 
Norton  y.  State,  66  Miss.  297;  McDonald  y. 
Lane,  80  Ga.  497;  Ninenger  y.  State,  25  Tez. 
App.  449;  Garland  y.  Denver,  11  Colo.  584; 
Bishop,  CriuL  Proc.  608;  Bishop,  Stat.  Crimai^ 
406. 

Whoever  imprisons  another  must  show  that 
the  impriaonment  is  lawfuL 

1  Chitty,  PL  (16th  Am.  ed.)  535;  GaUiman 
y.  Ammerman^  89  Ind.  823;  Carey  y.  Sheets,  60 
Ind.  20,  21;  People  y.  McGrew,  77  Cal.  570; 
Ah  Fong  y.  Stemes,  79  CaL  82. 

Facts  must  be  stated. 

San  Luis  Obispo  County  y.  Hendricks,  71 
Cal.  246;  Hedaes  v.  Dam,  72  Cal.  5&tf. 

Liberty  is  the  imperishable  and  inalienabla^ 
right  of  every  person. 

Strauder  y.  West  Virginia,  100  U.  &  808  (Ks 
664);  EgpmrU  Virginia,  Id.  889(676). 

U7  U.S. 


1890. 


Cbowlbt  y.  Ohbibtbvbsh. 
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The  police  court  had  no  JurisdictioD  to  issue 

Fieaple  ▼.  Pittsburg  R,  Go.  67  Cal.  625;  Bx 
parU  Kearny.  55  CslI  220  MeGaUr,  California, 
186  U.  8. 104  (34:  891). 

A  person  imprisoned  under  a  void  ordinance 
is  imprisoned  by  the  State  without  due  process 
of  law 

Tick  Wo  r.  ffopkim,  118  U.  8.  866  (80:  220). 

Jurisdictional  tacts  must  be  apparent  on  the 
face  of  the  proceeding  or  the  judgment  is  void. 

Hx  parte  Kearny,  55  Cal.  22S;  JoUey  y.  Foltz, 
S4  Oaf.  821;  PauUon  y.  Portland,  1  L.  R  A. 
€73,  16  Or.  450. 

The  complaint  shown  in  the  case  charges  no 
crime. 

McDonald  y.  Lane,  80  Ga.  497;  Norton  y. 
StaU,  65  Miss.  297. 

The  return  is  faulty.  It  does  not  allege  that 
any  order  was  made  by  the  board  of  superyis- 
ors. 

Re  Fit  Ki,  80  Cal.  202;  People  y.  Busltton,  Id. 
164;  Lambert  y.  HaekeU,  Id.  618. 

In  cases  of  this  kind  each  party  is  an  actor, 
snd  must  set  forth  in  his  pleading  and  show  by 
his  proofs  that  he  has  strictly  complied  with 
the  law.  If  be  fail  to  do  this,  he  can  obtain  no 
assistance  from  the  courts. 

Woodi  y.  Sawtelle,  46  Cal  892;  Cadierque  y. 
Doran,  49  Cal.  856;  Chrietman  y.  Brainard^  61 
Cal.  586;  LaneY,  Pferdner,  66  Cal.  122;  Qileon 
T.  Bobinson,  68  Cal.  548. 

The  police  court  denied  to  as  the  equal  pro- 
tection of  the  law. 

People  y.  Martin,  60  Cal.  158;  Oreen  y.  San 
Francieeo  Super.  Ct,  78  Cal.  556;  People  y. 
Lawrence,  82  Cal.  182:  Ex  parte  Benjamin,  65 
Cal.  811;  Fraeer  y.  Alexander,  75  Cal.  154. 

The  ordinance  is  null  and  yoid  for  want  of 
publication  for  at  least  one  week. 

San  Luis  Obispo  County  y.  Send  ricks,  71 
Cal.  246;  PeopU  r.  RusseU,  74  Ca].  578. 

Mr,  Justice  Field  deliyered  the  opinion 
of  the  court : 

It  is  undoubtedly  true  that  it  is  the  right 
of  eyery  citizen  of  the  United  States  to  pur- 
sue any  lawful  trade  or  business,  under  such 
restrictions  as  are  imposed  upon  all  persons 
of  the  same  age,  sex  and  condition.  But 
the  possession  and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditions  as  may 
be  deemed  by  the  goyerning  authority  of  the 
country  essential  to  the  safety,  health,  peace, 
good  order  and  morals  of  the  community. 
£yen  liberty  itself,  the  greatest  of  all  rights, 
is  not  unrestricted  license  to  act  according  to 
one's  own  will.  It  is  only  freedom  from 
restraint  under  conditions  essential  to  the 
equal  enjoyment  of  the  same  right  by  others. 
It  is  then  liberty  regulated  by  law.  The 
right  to  acquire,  enjoy  and  dispose  of  prop- 
erty is  declared  in  the  Constitutions  of 
several  States  to  be  one  of  the  inalienable 
rights  of  man.  But  this  declaration  is  not 
held  to  preclude  the  Legislature  of  an^  8tate 
from  passing  laws  respecting  the  acquisition, 
enjoyment  and  disposition  of  property. 
Wnat  contracts  respecting  its  acquisition 
and  disposition  shall  be  yalid  and  what  yoid 
or  voidable;  when  they  shall  be  in  writing 
and  when  they  may  be  made  orally,  and  by 
what  Instruments   it    may  be  oonyeyed  or 
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mortgaged, — are  subjects  of  constant  legisla- 
tion. And  as  to  the  enjoyment  of  property, 
the  rule  is  general  that  it  must  be  accom* 
panied  with  such  limitations  as  will  not  im* 
pair  the  equal  enjoyment  by  others  of  their 
property.  Sie  utere  tuo  ut  alienum  non  Utdas 
IS  a  maxim  of  universal  application. 

For  the  pursuit  of  any  lawful  trade  or 
business,  the  law  imposes  similar  conditions. 
Reflations  respecting  them  are  almost  in- 
finite, varying  with  the  nature  of  the  busi- 
ness. Some  occupations  by  the  noise  made 
in  their  pursuit,  some  by  uie  odors  they  en* 
gender,  and  some  by  the  dangers  accom- 
panying them,  require  regulations  as  to  the 
locality  in  which  they  shall  be  conducted. 
Some  by  the  dangerous  character  of  the 
articles  used,  manufactured  or  sold  require, 
also,  -special  qualifications  in  the  parties 
permitted  to  use,  manufacture  or  sell  them. 
All  this  is  but  common  knowledge,  and 
would  hardly  be  mentioned  were  it  not  for 
the  position  often  taken,  and  vehemently 
pressed,  that  there  is  something  wrong  in 
principle  and  objectionable  in  similar  re- 
strictions when  applied  to  the  business  of 
selling  by  retail,  in  small  quantities,  spirit- 
uous and  intoxicating  liquors.  It  is  urged 
that,  as  the  liquors  are  used  as  a  beverage, 
and  the  injury  following  them,  if  taken  in 
excess,  is  yoluntarily  inflicted  and  is  con- 
fined to  the  party  offending,  their  sale  should 
be  without  restrictions,  the  contention  being 
that  what  a  man  shall  drink,  equally  with 
what  he  shall  eat,  is  not  properly  matter 
for  legislation. 

There  is  in  this  position  an  assumption 
of  a  fact  which  does  not  exist,  that  when 
the  liquors  are  taken  in  excess  the  injuries 
are  confined  to  the  party  offending.  The 
injury,  it  is  true,  first  falls  upon  him  in 
his  health,  which  the  habit  unaermines ;  in 
his  morals,  which  it  weakens;  and  in  the 
self-abasement  which  it  creates.  But,  as  it 
leads  to  neglect  of  business  and  waste  of 
property  and  general  demoralization,  it 
affects  those  who  are  immediately  connected 
with  and  dependent  upon  him.  By  the 
general  concurrence  of  opinion  of  every 
civilized  and  Christian  community,  there  are 
few  sources  of  crime  and  misery  to  society 
equal  to  the  dram  shop,  where  intoxicating 
liquors,  in  small  ouan titles,  to  be  drunk  at 
the  time,  are  sold  indiscriminately  to  all 

Sarties  applying.  The  statistics  of  everr 
tate  show  a  greater  amount  of  crime  and 
misery  attributable  to  the  use  of  ardent 
spirits  obtained  at  these  retail  liquor  saloons 
than  to  any  other  source.  The  sale  of  such 
liquors  in  this  way  has  therefore  been,  at 
all  times,  by  the  courts  of  every  State,  con- 
sidered as  the  proper  subject  oi  legislative 
regulation.  I^t  only  may  a  license  be  ex- 
acted from  the  keeper  of  the  saloon  before 
a  glass  of  his  liquors  can  be  thus  disposed 
of,  but  restrictions  may  be  imposed  as  to 
the  class  of  persons  to  whom  tbev  may  be 
sold,  and  the  hours  of  the  day,  ana  the  days 
of  the  week,  on  which  the  saloons  may  be 
open^.  Their  sale  in  that  form  may  be 
absolutely  prohibited.  It  is  a  question  of 
public  expediency  and  public  morality,  and 
not  of  federal  law.    The  polios  ^^«l  ^^ 
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the  State  is  full^  competent  to  regulate  the 
business — to  mitigate  its  evils  or  to  suppress 
it  entirely.  There  is  no  inherent  right  in  a 
citizen  to  thus  sell  intoxicating  liquors  by 
retail ;  it  is  not  a  privilege  of  a  citizen  of 
the  State  or  of  a  citizen  of  the  United  States. 
As  it  is  a  business  attended  with  danger  to 
the  community,  it  may,  as  already  said,  be 
entirely  prohibited,  or  be  permitted  under 
such  conditions  as  will  limit  to  the  utmost 
its  evils.  The  manner  and  extent  of  regula- 
tion rest  in  the  discretion  of  Uie  governing 
authority.  That  authority  may  vest  in  such 
officers  as  it  may  deem  proper  the  power  of 
passing  upon  applications  for  permission  to 
carry  it  on,  and  to  issue  licenses  for  that 
purpose.  It  is  a  matter  of  legislative  will 
only.  As  in  many  other  cases,  the  officers 
may  not  always  exercise  the  power  conferred 
upon  them  with  wisdom  or  Justice  to  the 
parties  affected.  But  that  is  a  matter  which 
02]  does  not  affect  the  authority  of  the  State,  or 
one  which  can  be  brought  under  the  cogni- 
£ance  of  the  courts  of  the  United  States. 

The  Constitution  of  California  vests  in 
the  municipality  of  the  City  and  County  of 
Ban  Francisco  the  right  to  make  ''all  such 
local,  police,  sanita^  and  other  regulations 
as  ore  not  in  conflict  with  general  laws." 
The  Supreme  Court  of  the  State  has  decided 
that  the  ordinance  in  question,  under  which 
tiie  petitioner  was  arrested  and  is  held  in 
custody,  was  thus  authorized  and  is  valid. 
That  decision  is  binding  upon  us  unless 
some  inhibition  of  the  Constitution  or  of  a 
law  of  the  United  States  is  violated  by  it. 
AVe  do  not  perceive  that  there  is  any  such 
violation.  The  learned  circuit  Judge  saw 
in  the  provisions  of  the  ordinance  empower- 
ing the  police  commissioners  to  grant  or  re- 
fuse their  assent  to  the  application  of  the 
petitioner  for  a  license,  or,  failing  to  obtain 
their  assent  upon  application,  requiring  it 
to  be  given  upon  the  recommendation  of 
twelve  citizens  owning  real  estate  in  the 
block  or  square  in  which  his  business  as  a 
retail  dealer  in  liquors  was  to  be  carried  on, 
the  delegation  of  arbitrary  discretion  to  the 
police  commissioners,  and  to  real  estate 
owners  of  the  block,  which  might  be  and 
was  exercised  to  deprive  the  petitioner  of  the 
equal  protection  of  the  laws.  And  he  con- 
siders that  his  view  in  this  respect  is  sup- 
ported by  tiie  decision  in  Tick  Wo  ▼.  Mop- 
kins,  118  U.  S.  856  [80:  2201. 

In  that  case  it  appeared  that  an  ordinance 
of  the  City  and  County  of  San  Francisco 

Eassed  in  July,  1880,  declared  that  it  should 
e  unlawful  after  its  passage  '^  for  any  person 
or  persons  to  establish,  maintain  or  carrv  on 
a  laundry  within  the  corporate  limits  of  the 
Cit^  and  Counter  of  San  Francisco  without 
having  first  obtained  the  consent  of  the  board 
of  supervisors,  except  the  same  be  located 
in  a  building  constructed  either  of  brick  or 
stone."  The  ordinance  did  not  limit  the 
power  of  the  supervisors  to  grant  such  con- 
sent, where  the  business  was  carried  on  in 
wooden  buildings.  It  left  that  matter  to  the 
arbitrary  discretion  of  the  board.  Under 
Uie  ordinance  the  consent  of  the  supervisors 
was  refused  to  the  petitioner  to  carry  on  the 
laundry  business  in  wooden  buildings,  where 
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it  had  been  conducted  by  him  for  over  twenty 
years.  He  had,  at  the  time,  a  certificate 
irom  the  board  of  fire  wardens  that  his  prem« 
ises  had  been  inspected  by  them,  and  upon 
such  inspection  they  had  found  all  proper 
arrangements  for  carrying  on  the  business, 
and  that  all  proper  precautions  had  been 
taken  to  comply  with  the  provisions  of  the 
ordinance  defining  the  fire  limits  of  the  city 
and  county ;  and  also  a  certificate  from  the 
health  officer  that  the  premises  had  been 
Inspected  by  him,  and  were  properly  and 
sufficiently  drained,  and  that  all  proper  ar- 
rangements for  carrying  on  the  business  of  a 
laundry  without  injury  to  the  sanitary  con- 
ditions of  the  neighborhood  had  been  com- 
plied with.  The  limits  of  the  city  and 
county  embraced  a  territory  some  ten  miles 
wide  by  fifteen  or  more  in  length,  much  of 
it  being  occupied  at  the  time,  as  stated  by 
the  circuit  judge,  as  farming  and  pasture 
lands,  and  much  of  it  being  imoccupied  sand- 
banks, in  many  places  without  buildinga 
within  a  quarter  or  half  a  mile  of  each  other. 
It  appeared  also  that,  in  the  practical  ad- 
ministration of  the  ordinance,  consent  was 
given  by  the  board  of  supervisors  to  some 
parties  to  carry  on  the  laundry  business  in 
buildings  other  than  those  of  brick  or  stone, 
but  that  all  applications  coming  from  the 
Chinese,  of  whom  the  petitioner  was  one,  to 
carry  on  the  business  in  such  building  were 
refused.  This  court  said  of  the  ordinance: 
''It  allows  without  restriction  the  use  for 
such  purposes  of  building  of  brick  or  stone ; 
but,  as  to  wooden  buildings,  constituting^ 
nearly  all  those  in  previous  use,  it  divides 
the  owners  or  occupants  into  two  classes,  not 
havinj^  respect  to  their  personal  character  and 
(qualifications  for  the  business,  nor  the  situa- 
tion and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  by  an  arbitrary 
line,  on  one  side  of  which  are  those  who  are 
peimittcd  to  pursue  their  industry  b^  the 
mere  will  and  consent  of  the  supervisors, 
and  on  the  other  those  from  whom  that  con- 
sent is  withheld,  at  their  mere  will  and 
pleasure.  And  both  classes  are  alike  only 
in  this,  that  they  are  tenants  at  will,  under 
the  supervisors,  of  their  means  of  living. 
The  ordinance,  therefore,  also  differs  from 
the  not  unusual  case,  where  discretion  is 
lodged  by  law  in  public  officers  or  bodies  to 
grant  or  withhold  licenses  to  keep  taverns, 
or  places  for  the  sale  of  spirituous  liquors, 
and  the  like,  when  one  of  the  conditions  is 
that  the  applicant  shall  be  a  fit  person  for 
the  exercise  of  the  privile^,  because  in 
such  cases  the  fact  of  fitness  is  submitted  to 
the  Judgment  of  the  officer,  and  calls  for  the 
exercise  of  a  discretion  of  a  Judicial  nature.* 
It  will  thus  be  seen  that  that  case  was  es- 
sentially different  from  the  one  now  under 
consideration,  the  ordinance  there  held  in- 
valid vesting  uncontrolled  discretion  in  the 
board  of  supervisors  with  reference  to  a 
business  harmless  in  itself  and  useful  to  the 
community ;  and  the  discretion  appearing  to 
have  been  exercised  for  the  express  purpose 
of  depriving  the  petitioner  of  a  privilege 
that  was  extended  to  others.  In  the  present 
case  the  business  is  not  one  that  any  person  is 
permitted  to  carry  on  without  a  license,  but 
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one  that  msj  be   entirely  prohibited  or  sub-  iliBlirenuilnunpaidforBlxtTdarRBRertdenimiid, 

Jected  to  euch  restrictions  ai  the  gOTemlns  "■"  tnateo  In  the  mortaage  Hball,  upon  requot 

Authority  of  the  city  may  prescribe.  "^  ""'  hnWert  of  7a  percent  of  tbe ouUtandlni 

It  would  seem  that  some  atresg   la  placed  bonJ».^kBpo«e»lonof«Ddop6r«tethet.iiro*l, 

«po.  the  allegation  of  the  petltlone^hat  ^-^5^  SS^''„^.S2"tKrr.^"t;SSi 

there  were  not  twolvepersoDs  owners  of  real  S?oioclo«."o  morW^iflX.VluToutiuoh 

property  in  the  blocTwhere  the  business  wm  ^„^^  r.peolaUy  VSeH^themoSiw contain, 

to  be  carried  on.      Ibis  allegation  la  denied  Uie  alauie  that  nothing  contained  mttatiaU  pi^ 

In  the  return,  which  alleges  that  there  were  vent  a  forooloaure  by  any  oourt  of  oompetent 

more  than   sixteen  such   property   holders,  luriadiotloa. 

As  the  case   was  heard   upon  exceptions  or  i.   Whara  one  advsnoee  mone;  which  Is  applied  to 

demurrer  to  the  return,  Its  averments  must  pay  tbe  operating  expeoset  of  a  railroad,  aod  to 

betaken  as  true.     At  common  law  no  evi-  keepltruanlag.hslsnoteDtltled toapreferene* 

deoce  was  necessary   to  support  the  return.  in  paymeoloutof  ttao  prooeed*  of  a  foiaelomi* 

It   was  deemed   to  import   verity  until    Im-  "ali-.on  a  prior  mort«im  of  tba  road,  orer  ttie 

pcAched.     Hurd  on  Habeas  Corpus    book  2  prior  mortgage  bondboldeia.  although  the  earn- 

chap.    8,    sees.    8-10;   Church    on    Habeas  !?^.°'..'!'.!.'°^T"?"T"'l"^  '^T!?''.?'^'* 

Corpus,     sec.     123.     And   this   rule    Is    not  ii'™Si;^«i^i^™-^?.'?tSI.'*° 

Changed  by  any  statute  of  the  United  States.  .  "w^l^lT^n,;^?^^™  t^S.^. 

It  must  therefore  be  considered  as  a  fact  in  *•  „^^f^^J^^^^IT^^^  ^  *^  f^ 

,1. .1...  .1 „         ,1          i_,    _  Bioal a^nt,  who leoelvea  too  eamlQgi  of  both, 

the  case  that  there  were  more  than  sixteen  ,^„  ^hloh  pvmetitt  were  made  tor  each,  u 
ownera  of  real  estate  in  the  block.  But  if  »ooount  being  kept  between  them,  a  balance  of 
tbe  fact  were  otherwise,  and  there  was  not  euchaocaunt  in  favor  of  one  oompaDyli  not  en- 
tile number  stated  In  the  petition,  the  result  uued  to  priority  ol  payment  from  the  proceeds 
would  not  be  affected.  If  there  were  no  of  the  forecloiure  of  a  prior  morCgBge  on  tba 
property  holders  In  the  block,  the  discre-  other.tnprefecenoetothemortgagebondholdeia. 
tionnry  authority  would  be  exercised  Anally  i.  A  onNi-blU  mar  awert  rigbta  to  the  property 
by  the  police  commissioners,  and  their  re'  different  from  tboae  allowed  In  the  origtiia]  bill 
fuaal  to  grant  the  license  is  not  a  matter  of  and  olalm  an  afflrmaUre  deorea  In  favor  of  ttat 
roylew  by  this  court,  as  It  violates  no  prin-  oomplainant  llling  It. 

ciple  of  federal  law.     We  however  find   in  >■   Adelay InBllnf aorow-bnuiwlthln thediaore. 

the   return  a  statement  which   would   fully  «on  of  the  court,  which  can  direct  It  to  be  flled 

luatify  the  action  of  the  commissioners.     It  even  at  the  hearing. 

is  averred  that  in  the  conduct  of  the   liquor  ■-  ^ere  property  tain  the  pc 

business  the   petitioner  was  assisted  by  his  of  the  droult  court,  that  oo            .                     . 

,n.,  ..d  th,t  .ta  ™  ,>ic  .™w  for  si™?,;^™s.2.ssss'',s:'' 

larcenies  committed  from    persons    visiting  "■"""' "riiii™  i«w.du«|«jubu.iiui  tuoimrut* 
his  saloon,  and  In  one  case  convicted  of  the  .„^   .  „^  /hJ^i^   li^i    moo      n^A^ 
Offense  and  sentenced  to  be   Imprisoned,  and  ■^'B^'"'^  *^v^i    ?^*               ^^ 
in  the  other  held  to  answer.     These  lareenles  ■""■  '■*•  ■""*• 
alone  were  asufflcient  indication  of  the  char- 
acter of  the  place  in  which  the  business  was  A  FFE&L  from  a  decree  of  the  CiKmlt  Oonrt 
conducted  for  the  exercise  of  the  discretion  A  of  the  United  Btatei  for  tbe  Northern  Dis- 
of   the  police  commissioners  In  refusing  a  trict  of  Texas,  tor  tbe  forecloeiire  of  railroad 
further  license  to  the  petitioner.  mortsBgea  and  sale  of  the  mortgaged  property 
The  order  discharging  the  petitioner  must  and  declaring  the  priority  of  liens  thereon, 
be  reversed,  and  the  cause  remanded  with  Ajjirmtd, 
directions  to  take  further  proceedings  In  con- 
formity with  this  opinion ;  and  ititw  ordertd.  Statement  by  Mr.  Ch^fJuttiet  Fnllert          1 1 72 

Morgan's  Ixiulsiana  and  Texas  Railroad 

^^~"  .ind  Bteamahip  Company, a  corporation  organ- 

MORQAITB   LOUISIANA   AND    TEXAS  |^^  "f^V  ,.  ^Kn,"*  "»  ^K  a%o^  ^ll"" 

RAILROAD  AND  STEAMSHIP  J?,'*  ,^'^  'S  ''i'l^'"'T^'',^!i  V^?^v'°  I?" 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  against  the  Texas 
Central  Railway  Company,  averring  that  the 
latter  Company  was  originally  organized  and 
incorporated  under  the  General  Laws  of  Tex- 
as, on  May  31.  1879,  to  build  and  operate  a  rail- 
road from  Ross  Station,  in  McLennan  County, 
to  the  centre  of  Eastland  County ;  that  on  or 

•■  about  May  12,  1881,  iu  charter  was  amended 

MORGAN'S   LOUlSIiVNA    AND    TEXAS  sosstoautborlzeitw  extend  Itsrallway  from 

RAILROAD  AND    STEAHSBIP  the  latter polnttoapointon  the  north  bound- 

C0MPAN7  XT  AL.  ary  line  of  the  State,  and  to  construct  branch 

,_„  ■  rt  „    ,    ^   .  ,„  „_,  railways;  that  tbe  Company  had  built  and 

(See  8.  a  Heporterl  ed.  m-aE.)  owned  about  two  hundr^   and  twenty-eight 

attovartUi  owner  of  certain   town  lots,  and   of   equip- 

'^        ■  ment  as  described ;  that  on  or  about  the  19tb 

L   When  ■  mortaige  of  a  lallroad  provides  that,  of  September,  1879,  said  Texas  Company  ex- 

wben  tbo  IntareatoD  tbe  bonds  lecuiwl  thereby  ecuted  to  the  Farmen'  Loan  and  Trust  Cora- 

Ui  u.  8.  «:k 
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pany  of  New  York,  as  trustee,  a  mortgage 
to  secure  the  payment  of  a  series  of  bonds  of 

173]  one  thousand  dollars  each,  covering  its  rail- 
road, built' and  to  be  built,  from  Ross  to  the 
centre  of  Eastland  Ck>unty,  payable  thirty 
years  after  November  1,  1879,  with  interest 
payable  semi-annually,  and  bonds  to  the 
amount  of  $2,145,000  had  been  issued  and 
were  outstanding ;  that  on  May  16,  1881,  the 
Texas  Company  executed  to  the  same  IVust 
Company,  as  trustee,  a  mortgage  to  secure 
the  payment  of  another  series  of  bonds  of 
one  thousand  dollars  each,  covering  its  entire 
main  line  of  railroad,  built  and  to  be  built, 
and  also  its  branch  lines  as  described,  pay- 
able in  thirty  years,  with  interest  semi- 
annually, and  bonds  to  the  amount  of 
$1,254,000  had  been  issued  and  were  out- 
standing under  this  mortgage ;  that  on  Oc- 
tober 1,  1884,  the  Texas  Company  executed 
to  the  Metropolitan  Trust  Company  of  New 
York,  as  trustee,  a  mortgage  of  all  its  rail- 
way and  railway  lines,  whether  constructed 
or  to  be  constructed,  to  secure  an  issue  of 
bonds  to  be  known  as  **  general -mortgage 
bonds'*  of  said  Railway  Company,  which 
bonds  had  been  signed  and  sealed,  but  not 
certified  by  the  trustee,  because  of  delay  in 
recording  the  trust  deed  in  all  the  counties 
of  the  State  into  which  the  road  had  been 
actually  built ;  that  the  Texas  Company,  find- 
ing itself  in  great  financial  embarrassment, 
and  requiring  pecuniary  assistance,  and  being 
already  indebted  to  the  Houston  and  Texas 
Central  Railway  Company  in  a  very  large 
amount,  obtained  further  advances  from  the 
latter  company,  making,*' with  amounts  there- 
tofore loaned  to  it**  by  the  Houston  Company, 
a  total  indebtedness  from  the  Texas  Company 
to  the  Houston  Company  of  $761,992.04 ;  that 
for  the  security  of  ^said  advances  then  and 
theretofore  made  by  said  Houston  and  Texas 
Central  Railway  Company  to  said  Texas 
Central  Railway  Company,**  the  Texas  Com- 
pany, on  the  first  of  November,  1884,  made 
and  executed  its  sixteen  certain  promissory 
notes,  fifteen  thereof  for  the  sum  of  $50,00)0 
each,  and  one  thereof  for  the  sum  of 
$11,992.04,  and  for  the  security  of  said  six- 
teen notes  the  Texas  Company  pledged  to  the 
Houston  Company  all  the  **  general -mortgage 
bonds**  which  it  was  authorized  to  issue  for 
the  length  of  road  already  built  by  it ;  that 
all  of  Uio  notes  were  dated  November  1, 
1884,  and  all  due  on  demand,  but  the  Texas 

174]  Company,  though  requested,  had  refused  and 
failed  to  pay  the  same ;  that  in  order  to  make 
the  pledge  of  the  bonds,  which  were  not  yet 
countersigned  and  certified  by  the  trustee, 
the  Texas  Company  issued  and  delivered  to 
the  Houston  Company  its  certificates,  obli- 
gating itself  to  deliver  the  bonds  as  soon  as 
executed  and  signed  by  the  trustee ;  that  the 
Houston  Company  pledged  said  notes  and 
certificates  to  complainant,  as  part  security 
for  an  indebtedness  exceeding  one  million  of 
dollars  due  by  the  Houston  Company  to  com- 
plainant, and  complainant  is  now  the  holder, 
as  pledgee,  of  all  of  the  notes  and  certificates ; 
that  the  deed  of  trust,  with  the  certificates, 
constituted  a  full,  complete  and  perfect 
equitable  mortgage  and  lien  upon  the  rail- 
fr/if  and  the  property  therein  described ;  that 

Ma 


the  advances  by  the  Houston  Company  to  the 
Texas  Company  were  made  at  various  times 
for  taxes,  fuel,  supplies,  labor,  repairs,  oper- 
ating and  managing  expenses,  proper  equip- 
ment, useful  improvements  ana  other  neces- 
sary expenditures,  by  which  the  Texas  Oom- 
pany*s  railway  had  been  kept  in  running 
order,  and  its  business   and    improvements 
increased,  and  thereby  render^  more   ben- 
eficial to  the  bondholders  and  to  all  other 
creditors  of  the  Texas  Company ;  that  the 
indebtedness  was  contracted  by  the  defendant 
upon  the  consideration  of  its  promise  to  pay 
the  same  out  of  the  earnings  of  its  railway, 
and  the  same  was  and  is,  in  equity  and  good 
conscience,  a  first  lien  upon  the  income  and 
property  of  said  railway,  but  the  defendant, 
instead  of  paying  the  debt  out  of  the   earn- 
ings of  said  railway,  had  failed  to  pay  any 
part  of  it,  and  had  used  a  large  amount,  at 
least  $500,000,  of  said  earnings,  during  the 
years  1882,  1883  and  1884,  for  the  payment 
of  coupons  upon   its  first-mortgage  bonds, 
although  the  nolders  of  such  coupons  were 
only  entitled  to  receive  payment  thereof  after 
the  defendant  had  paid  the  complainant  the 
amounts  advanced  and  expended  in  the  man- 
ner and  for  the  purposes  in  the  bill  set  forth ; 
that  unless  the  relief  sought  is  obtained,  the 
certificates  which  complainant  holds,  and  the 
bonds  when  issued,  will  be  greatly  depre- 
ciated in  value,  and  any  effort  to  foreclose 
complainant's  pled^  would  result  in  im- 
posing a  debt  of  $2,286,000  upon  said  de- 
fendant without  any  adequate  relief  to  com-     I*" 
plainant,  and  defendant  has  no  property  upon 
which  to  levy  an  execution  save  and  except 
the  properties  mortgaged,  and  the  sale  of  the 
property  would  be  ineffectual  by  reason  of 
the  uncertainty  as  to  the  rights  which  would 
be  acquired  by  the  purchaser ;  that  the  Texas 
Company  is  in  embarrassed  circumstances, 
the  pay-rolls  for  January  and  February,  1885, 
are  unpaid  and  those  for  March  will  not  be 
paid,  and  the  Company  will  default  upon 
the  interest  of  its  bonds  due  May  1 ;  that  it 
has  no  money  in  its  treasury  and  no  credit 
upon  which  to  raise  it ;  that  it  has  no  sup- 
plies ;  that  many  suits  are  pending  aeainst 
it  which  will  ripen  into  Judgments  for  large 
amounts  of  money ;  that  the  receipts  have 
been  growing  less  and  there  is  no  hope  of 
their  Increase  in  the  Immediate  future ;  that 
the  road  runs  through  a  new  and  undeveloped 
country  in  which  great  financial  depressi<xi 
exists  at  the  present  time,  ''and  that  unless 
said  railway  be  administered  in  such  a  man- 
ner   as  to  maintain    it   with    unimpaired 
efiSciency  during  this  period  of  depression, 
its    assets  will   be  sacrificed    without  any 
adequate  benefit  to  any  of  its  creditors ;"  that 
the  financial   embarrassments  of  the  Texas 
Company  are  aggravated  by  the  fact  that  it 
was  originally  l)uilt  as  relying  on  business 
connections   with   the    Houston    Company : 
that  it  has  always  been  managed  and  operated 
In  connection  with  the  latter ;  that  it  has  no 
round-houses  or  repair  shops,  and  its  main- 
tenance   and    transportation    business   has 
always,  until  recently,  been  conducted  en- 
tirely by  the  officers  of  the  operating  depart 
ment  of  the  Houston  Company  without  any 
additional  expense  to  the  Texas  Company. 
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but  tliat  the  Houston  Company  has  lately 
been  placed  in  the  hands  of  receivers  by  the 
Older  of  the  Unitod  States  Circuit  Court  for 
tbe  Fifth  Judicial  Circuit  and  Eastern  Dis- 
trict of  Texas  in  a  suit  entitled  **  The  SoutJiern 
Dndopment  Company  ▼.  The  Hauston  and 
lixa»  Central  Railway  Company,^  and  the 
reealtof  said  receivership  has  been  to  deprive 
tlie  Texas  Company  of  its  former  operating 
offloers  and  of  the  benefit  of  the  harmonious 
business  relations  formerly  existing  with  the 
Houston  Company,  and  the  interdependence 
of  said  two  railways  upon  each  other  has 
been  such  that  it  is  to  the  vital  interests  of 
both  companies  that  that  interdependence 
diould  be  maintained ;  that  the  Houston  Com- 
pany owns  over  one  third  of  the  capital 
stock  of  the  Texas  Company,  and  Uie  Hous- 
too  Company  is  also  ooligatcd  for  the  in- 
debtedness of  $761,092.04,  pledged  by  it  to 
complainant,  and  it  is  of  vital  importance 
to  both  of  said  roads  that  the  tnanagement 
of  the  two  should  be  under  one  common  head. 
Gomplainant  prated  for  the  appointment  of 
one  or  more  receivers  of  the  property  of  the 
defendant  and  for  a  decree  for  the  paymeiit 
aod  satisfaction  of  its  claims  out  of  the  rents, 
revenues,  issues  and  profits  coming  to  the  re- 
ceivers. Copies  of  the  deeds  of  trust  from 
Uie  Texas  Central  Railway  Company  to  the 
BVurners*  Loan  and  Trust  Company  of  Sep- 
tember 15,  1879,  and  of  Hay  16,  1881,  and 
if  that  to  the  Metropolitan  Trust  Company  of 
Dctober  1,  1884,  were  attached  to  the  bill. 
On  the  4th  of  April,  1885,  the  receivers  of 
Houston  Company  were  appointed  receiv- 
of  the  Texas  Company,  tl^  Texas  Com- 
pany appearing  and  submitting  the  motion 
[or  such  action  of  the  court  as  might  seem 
just  and  eouitable.  On  the  2d  of  May  com- 
plainant fifed  its  amended  and  supplemental 
bill  against  the  Farmers'  Loan  and  Trust 
Cknmpany,  trustee,  and  the  Metropolitan 
Trust  Company,  trustee,  as  well  as  the  Texas 
Central  Railway  Company,  which  recapitu- 
lated the  averments  of  the  original  bill  and 
Insisted  that  the  indebtedness  of  $762,000  was 
an  equitable  lien  upon  all  Uie  property  of 
the  Kailway  Company,  and  entitled  to  be 
paid,  in  case  of  sale,  out  of  the  proceeds  of 
such  sale,  before  any  money  is  paid  to  the 
liolders  of  the  said  mortgage  bonds ;  that  the 
indebtedness  should  have  oeen  paid  by  the 
Bailway  Company  out  of  its  annual  earnings, 
wbich  were  sufficient  for  that  purpose,  but 
instead  of  paying  the  debts  incurred  for  labor, 
material,  betterments  and  services  necessary 
to  the  operation  of  the  railway,  and  to  keep 
the  same  in  proper  condition  of  repair  and 
xnnning  order,  the  defendant  Railway  Com- 

Ckny  expended  its  revenues  in  paying  the 
tmst  on  the  morteraee  bonds,  leaving  the 
complainant  and  others  similarly  situated 
unpaid,  and  they  are  entitled,  in  equity  and 
good  conscience,  to  stand  in  the  place  and 
■lead  of  said  mortgage  creditors  for  the 
amounts  the  latter  have  respectively  received, 
■ad  tq^have  their  claims  satisfied  out  of  the 
piopertj^  of  the  Railway  Company  or  out 
of  the  proceeds  of  any  sale  thereof.  The 
bill  prayed,  among  other  things,  for  a  decree 
of  lien  by  reason  of  the  certificates,  an  ac- 
coonting,  a  sale  of  the  property,  if  necessary, 
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and  the  payment  of  the  amounts  decreed  to 
be  due  the  complainant,  out  of  the  proceeds, 
in  preference  to  any  amounts  due  on  the- 
mortgage  bonds,  etc. 

The  Texas  Company  answered,  admitting 
in  general  the  allegations  of  the  bill,  but 
submitting  to  the  court  that  the  bill  was  des- 
titute of  equity. 

The  Metropolitan  Trust  Company  filed 
its  answer  August  17,  1885,  admitting  the 
allegations  in  respect  to  the  mortgage  exe- 
cuted to  it  as  trustee  on  October  1,  1884,  and 
that  it  refused  to  certify  bonds  thereunder 
until  the  completion  of  the  recording  of  the 
mortgage.  The  Formers*  Loan  and  Trust 
Company  answered  September  24,  1885,  and 
denied,  on  information  and  belief,  the  alle- 

fations  of  the  bill  in  respect  to  the  advances 
y  the  Houston  Company  to  the  Texas  Com- 
pany, and  also  that  the  indebtedness  stated 
m  the  bill  was  a  first  lien  upon  the  income 
or  property  of  the  Texas  Company,  and 
averred  that,  if  any  advances  were  made, 
they  were  payments  which,  in  equity,  should 
be  imputed  to  complainant ;  that  the  Houston 
Company  and  the  complainant  are  the  owners 
of  the  Texas  Company  and  of  its  property, 
holding  the  same  as  a  mere  appendage  to  too 
Houston  Road,  and  the  mortgages  executed 
by  the  Texas  Company  were  in  fact  mortgages 
procured  to  be  mode  by  the  oarties  controlling 
the  complainant  and  the  Ilouston  Company ;. 
and,  in  various  averments,  recited  the  facts 
and  circumstances  attending  the  formation 
of  the  Morgan  Company,  its  ownership  of 
the  Houston  Company,  and  the  creation  of 
the  Texas  Company,  and  of  the  Southern 
Development  Company,  upon  whose  appli- 
cation receivers  had  been  appointed  for  the 
Houston  Company  in  the  suit  refcired  to  in 
complainant's  bill ;  it  alleged  that  the  com- 
plainant in  that  suit  and  in  this  represented 
practically  and  substantially  the  same  in- 
terests, the  two  complainant  corporations  be- 
ing owned  and  controlled  by  the  same  per- 
sons, and  that  all  the  proceedings  and  acts 
of  the  defendant,  the  Texas  Company,  from 
its  organization,  are,  in  fact  and  law,  those 
of  the  complainant,  and  to  be  equitably  im- 
puted to  the  complainant :  and  it  denied  that 
the  Texas  Company  had  used  its  earnings  for 
making  payment  of  coupons  upon  its  first- 
mortgage  bonds,  and  which  the  holders  were 
not  entitled  to  receive,  and  asserted  that  the 
bill,  as  framed,  was  open  to  demurrer  for 
reasons  given. 

Subsequently,  the  Farmers*  Loan  and  Trust 
Company,  upon  leave  duly  granted,  filed  its 
cross-bill  in  the  cause  a;^ainst  complainant 
and  its  co-defendants.  Tnis  set  up  the  mort- 
gages and  averred  that  the  mortgagor  had 
failed  to  pay  the  interest  on  all  the  bonds  se- 
cured by  the  mortgages  respectively,  which 
became  due  and  payable  May  1,  1885,  and 
all  interest  since  Uiat  date ;  that  payment  of 
such  interest  had  been  duly  demanded ;  that 
said  default  had  continued  sixty  days  after 
such  demand,  and  thereupon  the  principal 
of  all  the  bonds  was  and  had  become  imme* 
d lately  due  and  payable ;  that  the  lien  of  the- 
deed  of  trust  to  the  Metropolitan  Company 
was  subseouent  and  subsidiary  to  the  lien  of 
the  trust  deeds  or  mortgages  made  to  com 
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plainant «  and  that,  if  the  claim  of  the  Mor- 
gan Company,  as  set  forth  In  its  bill,  was  a 
Tien  at  all  on  the  property,  it  was  subject 
and  inferior  to  the  liens  of  the  mortgages  to 
^complainant.  The  bill  alleged  the  insolv- 
ency of  the  Texas  Company,  and  the  insuffi- 
ciency of  its  net  earning  to  pay  the  floating 
debt  and  discbarge  the  interest  on  the  mort- 
gage bonds,  and  concluded  with  the  usual 
prayers  for  the  appointment  of  a  receiver,  an 
injunction  and  an  account  of  the  bonds  and 
the  amounts  due  the  holders ;  and  for  a  de- 
cree that  the  amounts  so  found  due  shall  con- 
stitute a  first  lien  on  the  property ;  that  the 
Railway  Company  pay  into  court  the  amount 
found  Que,  together  with  costs ;  and  that,  in 
default  of  sudi  payment,  the  property  and 
frandiises  of  the  Kail  way  Company  be  sold ; 
And  for  judgment  for  an^  deficiency.  The 
fourteenth  paragraph  of  this  cross-bill  averred 
that  the  Texas  Company  had  made  default 
upon  the  first  deed  of  trust  held  by  it,  by 
failing  to  pay  the  interest  on  the  bonds 
which  became  due  and  payable  on  the  first 
day  of  May,  1885 ;  that  payment  of  such  in- 
terest had  been  duly  demanded,  ''and  said 
default  had  continued  sixty  days  after  such 
demand ;"  and  that  **  thereupon  the  principal 
of  the  said  bonds  secured  by  said  last-men- 
tioned mortgage  or  deed  of  trust  is  and  has 
become  immediately  due  and  pajrable,  and 
the  same  and  all  said  interest  so  in  arrears 
as  aforesaid  remains  still  due  and  unpaid. " 
Paragraph  fifteen  made  the  same  averments 
as  to  the  second  mortgage  held  by  the  cross- 
complainant. 

The  Texas  Company,  In  its  answer,  ad- 
mitted the  allecnations  of  the  bill  of  the  Farm- 
ers' Loan  and  Trust  Company  as  to  the  exe- 
cution of  the  mortgages,  and  admitted  the 


fourteenth  paragraph  of  the  bill  to  be  true, 
except  that  it  set  up,  by  way  of  explanation, 
that  its  roads  and  property  were  placed  in 
the  hands  of  receivers  on  May  14,  1885,  on 
the  bill  filed  by  the  Morgan  Company.  It 
admitted  the  allegation  in  the  fifteenth  para- 
graph to  be  true,  as  stated. 

The  Morgan  Company,  in  its  answer,  reit- 
erated all  the  averments  in  its  original  and 
amended  bills,  and  claimed  that  it  had  a^ien 
upon  the  property  of  the  Texas  Company, 
and  that,  in  any  foreclosure  proceedings,  it 
was  entitled  to  be  paid  out  of  the  proceeds 
of  sale  by  preference  over  the  mortgage  cred- 
itors. It  admitted  that  the  matters  set  forth 
in  the  fourteenth  and  fifteenth  paragraphs  of 
the  cross-bill  were  true. 

The  Metropolitan  Company  admitt^  tlip 
allegations  of  the  cross-bill  respecting  the 
mortgage  executed  to  it,  as  trustee,  by  the 
Railway  Company,  in  October,  1884,  nod 
alleged  that  no  bonds  had,  to  its  knowledge 
or  belief,  been  issued  secured  by  the  lien  of 
the  said  mortgage. 

Replications  were  filed  and  proofs  were 
taken. 

Evidence  was  given  of  the  issuing  of  the 
bonds  under  the  two  mortgages  to  the  Farm- 
ers* Loan  and  Trust  Company,  and  of  a  request 
to  that  Company  for  the  institution  ot  pro- 
ceedings to  loreclose  the  trust  deeds,  but  not 
on  behalf  of  the  holders  of  seventy-five  per 
cent  of  the  bonds  of  either  issue.  The  three 
trust  deeds  or  mort^ges  referred  to  in  the 
original  bill,  the  sixteen  notes,  amounting 
to  $761,992.04,  and  the  certificates  of  the 
Texas  Company,  were  also  put  in  evidence, 
and  a  statement  from  the  books  of  tJie  Texas 
Company,  as  follows : 


**  Texas  Central  Bailway  Company. 

*^8UEtmnmit  cf  Qrom  SamlnaSy  Expense  of  Operation  and  Charges  aoainti  Inoomefrom  Oommemetmaii 

0/  Operationto 8epL  90^  188U^  Inclusive. 


^So  Deo. 81, 1860... 
••  -     1881... 

••  ••      1888... 

••  ••     1888... 

•*  Sept  80, 1884... 


Orofli 
eamtnga. 


108,778  76 
M7,707(» 
806,887  88 
290,288  46 
210,812  78 


Operating 


76,860  25 
116,426  88 
107,896  73 
248310  78 
177,300  88 


70  67 

a608  24 

0,628  79 

18,440  88 

14,887  40 


Total $1,066,048  88        774,297  421 

Interest  other  than  on  bonr:ed  det>t 


41,087  42 


Interest  on 

bonded 

debt. 


64,260  00 
140,876  00 
218,680  00 
287,030  00 
237,930  00 


880,666  00 


Total 
oharge  against 
Income. 


DefloR^ 


129.680  08 
250,906  07 
886I2O6  82 

489.681  06 
420.570  28 


1,706,048  84 


Total  deficit. 


16,916  It 

12.1S«06 

180,316  80 

200,418  60 

tlAjKT  60 


648.106  a 
T0,008  86 


9718,206  86 
70,096  86 


648.106  a* 


The  Morgan  Company  called  as  a  witness 
£.  W.  Cave,  treasurer  for  the  receivers,  and 
treasurer  for  the  Texas  Company  in  1880, 
1881,  1882,  1888  and  1884,  and  also  of  the 
Houston  Company,  and  produced  the  resolu- 
tion of  the  directors  of  the  Houston  Com- 
pany of  December  1,  1884,  pledging  the 
notea  and  certificates  to  the  Morgan  Company, 
■and  the  receipt  of  the  latter  therefor.  Mr. 
-Cave  testified  that  the  notes  were  fliven  by 
tlic  Texas  Company  to  the  Houston  Company 
in  Rpttlement  of  the  indebtedness  of  the  for- 

4£fi 


mer  to  the  latter,  which  arose  from 
advances  and  payments  made  by  the 
Company  for  the  benefit  of  the  Texas  Com- 
pany ;  that  the  account  between  the  HoustoEi 
Company  and  the  Texas  Company  was  ad- 
justed and  closed  about  the  last  of  October^;' 
1884 ;  that  there  was  no  year  during  the  fly 
years  mentioned  when  tne  Texas  Compan; 
earned  enough  to  pay  its  operating  expei 
and  fixed  charges,  including  taxes ;  that 
funds  advanc^  were  used  in  paying 
operating  expenses  of  the  Texas    Oompan; 

187  u.ar 
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for  material  and  supplies,  for  maintenance 
and  such  things  as  had  to  be  done  to  improve 
or  keep  the  property  up,  and  some  portion 
of  it  may  have  been  applied  to  the  main- 
tenance of  its  security  by  the  payment  of 
interest  on  its  bonds ;  that  some  of  the  money 
necessarily  went  for  that,  because  whatever 
money  was  used  by  the  Company  out  of  its 
own  gross  earnings  from  its  general  business, 
for  the  payment  of  interest,  left  a  deficit  in 
its  operating  expenses  and  maintenance, 
which  had  to  be  covered  by  advances ;  that 
the  ofDcers  of  the  Houston  Company  and  of 
the  Texas  Company  were  practically  the 
same ;  that  no  salary  was  paid  to  the  officers 
of  the  Texas  Company,  which  was  organized 
in  the  interest  ox  the  Houston  Company; 
that  the  Houston  Company  owned  about  two 
fifths  of  the  Texas  Company's  stock  and  the 
Morgan  Company  the  other  three  fifths ;  that 
the  directors  of  the  two  companies  were 
mainly  the  same,  and  the  Morgan  Company 
owned  a  majority  of  the  stock  of  the  Houston 
Company;  that  the  bonds  that  were  issued 
under  the  mortgage  to  the  Farmers*  Loan  and 
Trust  Company  were  negotiated  by  the  presi- 
dent of  the  Houston  Company ;  that  the  Texas 
Company  was  practically  a  part  of  the  Hous- 
ton Company,  and  the  latter  company  col- 
lected its  revenues  and  accounts;  that  the 


money  was  disbursed  from  the  moneys  that  gages  of  September  15,  1879,   and  May  16, 


The  following  are  questions  to  and  answers 
of  the  witness: 

**  Q.  The  accruing  funds,  the  income  of  the 
Central  Company,  was  there  any  special  use 
of  its  own  funds,  of  its  own  earnings,  to* 
wards  paying  running  expenses  rather  than 
interest,  or  towards  paying  interest  rather 
than  running  expenses,  or  was  that  all  a 
matter  of  running  account? 

*^A,  It  was  all  in  one  account,  so  far  as 
the  account  of  the  Houston  and  Texas  Cen- 
tral Railway  Company  was  concerned,  and 
whether  the  advances  were  made  for  one 
purpose  or  another  they  were  charged  so  much 
cash ;  but  the  Texas  Central  Railway  Com- 
pany, of  course,  took  cognizance  of  what  it 
was  used  tor. 

**  Q,  So  that  whenever  it  was  behindhand 
on  its  current'indebtedness  and  needed  money 
the  Houston  and  Texas  Central  Railway  Com- 
pany paid  it,  and  when  it  came  to  pay  in- 
terest and  did  not  have  funds,  the  Houston 
and  Texas  Central  Railway  Company  paid 
it? 

**A.  The  Houston  and  Texas  Central  Rail- 
way Company  let  it  have  the  money.** 

On  the  12th  of  April,  1887,  the  circuit 
court  entered  its  decree.  The  decree  finds 
the  execution  and  delivery  to  the  Farmers* 
Loan  and  Trust  Company  of  the  two  mort- 


were  collected,  and  only  as  the  deficit  arose 
and  increased  were  the  advances  made  by  the 
Houston  Company ;  that  the  road  was  operated 
practically  as  a  division  of  the  Houston  Com- 
pany ;  that  the  oflScers  of  the  Houston  Com- 
pany acted  a^  officers  of  the  Texas  Company ; 
that  the  revenues  came  in  and  went  into  ac- 
counts, and  then  those  accounts  went  onto  the 

books  of  the  Texas  Company  where  matters  ^^^  „    ^ ._ 

were  not  kept  direct;  that  the  earnings  went !  the  mortgage  to  the  Metropolitan  Company, 


1881,  and  of  the  mortgage  of  the  first  day  of 
October,  1884,  to  the  Metropolitan  TVust 
Company;  that  the  liens  and  claims  of  the 
Metropolitan  Company  and  the  beneficiaries 
under  its  trust  are  in^all  respects  subsequent, 
subsidiary  and  junior  to  the  rights  and 
equities  of  the  Farmers'  Company  and  its 
beneficiaries,  both  of  the  mortgages  to  Uie 
Farmers'    Company    being   prior   liens    to 


into  the  books  of  the  Houston  Company, 
and,  when  the  Texas  Company  eot  into  debt, 
the  executive  oflScers  of  the  Houston  Com- 
pany advanced  the  money;  that  they  were 
authorized  to  advance  it  and  the  debts  of 
the  Texas  Company  were  paid ;  that  the  Hous- 
ton Company  collected  all  the  earnings  of 
the  Texas  Company,  and  when  the  latter  was 
short  it  received  help ;  that  that  was  the  way 
this  balance  of  nearly  $762,000  arose,  it  being 
the  balance  of  running  account  beginning 
from  the  time  the  roaid  commenced  to  be 
operated  as  a  road  ;  that,  when  the  settlement 
was  made  upon  which  these  notes  were  issued, 
the  account  was  brought  down  to  date,  in- 
terest calculated  by  the  auditor  of  the  Hous- 
ton Company,  understood  and  acknowledged, 
and  a  balance  of  interest  struck,  and  the 
balance  found  to  be  as  stated,  about  $762,000 ; 
that  interest  was  computed  on  both  sides; 
that  there  was  a  continual  running  account ; 
that  when  the  Texas  Company  had  funds  and 
balances,  it  paid  the  interest  on  the  bonds, 
and  did  not  have  to  call  on  the  Houston  Com- 
pany for  funds,  and  whenever  it  did  not  have 
lunds,  as  in  the  matter  of  interest  or  as  in 
other  matters,  whatever  balance  was  needed 
was  supplied,  but  the  Texas  Company's  cou- 
pons were  paid  by  Cisco  &  Son  upon  separate 
account,  that  firm  being  the  fiscal  agent  of 
both  roads. 

1S7  U.  8.  U.  8.,  Book  84.  40 


the  first  as  to  the  property  therein  described 
and  the  second  as  to  the  entire  property  of 
the  defendant,  the  Texas  Company ;  Uiat  the 
Morean  Company  has  an  equitable  lien  upon 
all  the  property. of  the  Texas  Company  to  the 
amount  of  $761,992.04,  with  interest  from 
November  1,  1884,  said  lien,  however,  being 
limior  and  subordinate  in  all  respects  to  the 
liens  under  tl:o  mortgage  deeds  of  trust  to  the 
Farmers'  Company :  that  in  each  of  the  mort- 

gages  it  is  provided  that  in  case  the  Texas 
'ompany,  defendant,  shall  fail  to  pay  any 
of  the  interest  on  any  of  the  bonds  due  under 
the  mortgage  at  any  time  when  the  same  mar 
become  due  and  payable,  and  said  default 
shall  continue  sixty  days  after  said  demand, 
then  and  thereupon  the  principal  of  all  of 
the  said  bonds  shall  become  immediately  due 
and  payable ;  that  the  Texas  Company  was 
on  May  1,  1885,  and  still  is,  insolvent  and 
unable  to  meet  or  pay  its  obligations,  in- 
cluding the  coupons  issued  on  its  bonds 
secured  by  the  said  mortgages  to  the  Farmers' 
Company  and  maturing  upon  that  date,  and 
that  it  wholly  failed  to  pay  the  same,  and 
made  default  in  the  payment  of  all  the  oou* 
pons  upon  said  bonds,  and  has  not  paid  any 
of  the  said  coupons  which  fell  due  November 
1,  1885,  or  May  1,  1886,  nor  any  coupons 
which  matured  since  that  date ;  that  payment 
of  said  interest  has  been  duly  demanded  and 
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said  default  has  continued  sixty  davs  after 
Budb  demfind ;  and  that  the  principal  of  all 
the  bonds  under  both  mortgages  is  and  has 
become  immediately  due  and  payable.  It 
finds  the  amount  of  principal  and  interest 
due  on  both  sets  of  bonds,  and  that  by  reason 
of  the  default  of  the  Texas  Company  to  pay 
the  interest  and  any  of  it,  and  by  reason  of 
other  matters  and  things  hereinabove  alleged, 
the  conditions  of  the  mortgai^es  and  of  each 
of  them  held  by  the  Farmers'  Company  have 
been  broken,  and  the  said  mortgages  and 
deeds  of  trust,  and  both  of  them,  have  become 
absolute,  and  the  trustee  is  entitled  to  a  de- 
cree for  the  sale  of  all  the  mortgaged  prop- 
erty to  satisfv  the  principal  and  interest  of 
the  said  bonds ;  and  the  decree  then  orders, 
adjudges  and  decrees  that  the  principal  sums 
1  have  become  due  and  payable,  and  that  un- 
less the  defendant,  tne  Texas  Company, 
shall  within  ten  days  pay  into  court  the  sum 
found  due  with  interest,  and  an  amount 
fofficient  to  dcfrav  the  costs,  the  equity  of 
redemption  of  said  defendant  and  of  all  the 
parties  to  the  suit,  and  of  all  the  holders  of 
Donds  or  other  claims  secured  by  the  mort- 

Skge  to  the  Metropolitan  Companv,  in  or  to 
e  mortgage  property,  shall  be  barred  and 
foreclosea,  and  the  mortgage  premises  and 
property  c^all  be  sold  to  the  highest  bidder 
for  cash,  as  provided.  It  further  orders, 
among  other  things,  that  in  case  the  amount 
of  the  bid  shall  be  more  than  sufficient  to  pay 
the  sunu  and  amounts  found  and  adjudged  to 
the  Farmers*  Company,  the  overplus  shall 
be  applied  to  the  payment  of  the  sums 
decTMa  to  be  due  to  tne  Morgan  Company ; 
and  provides  for  deficiency  decrees  in  favor 
of  the  Farmers'  Company  and  the  Morgan 
Company. 

From  this  decree  separate  appeals  were 
prosecuted  by  the  Morgan  Company  and  the 
Texas  Company.  On  behalf  of  the  Morgan 
Company  it  is  insisted  that  the  court  erred  in 
adjudginff  that  its  claim  was  not  in  equity 
a  lien  and  charge  upon  the  propertj^  of  the 
Texas  Company,  prior  and  superior  in  right 
to  the  lien  of  the  mortgages  of  the  Farmers' 
Company,  And  justly  entitled  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  property  in 
preference  to  the  mortgage  bonds,  and  in 
sprantine  leave  to  the  Farmers*  Company  to 
file  the  bill  of  complaint  for  the  foreclosure 
of  the  mortgages,  and  rendering  a  decree 
thereon ;  and  that,  if  it  had  juri^iction  to 
entertain  the  bill  of  the  Farmers'  Company, 
then  it  erred  in  proceeding  to  a  decree  for 
foreclosure  and  sale  to  pay  the  principal  of 
the  bonds  upon  a  default  in  the  payment  of 
interest,  without  averring  and  proving  that 
the  bill  had  been  filed  for  that  purpose  by 
the  request  of  the  holders  of  seventy -five  per 
cent  in  amount  of  the  outstanding  bonds. 

On  behalf  of  the  Texas  Company  errors  arc 
asBiffned  to  the  action  of  the  court  in  enter- 
taining the  bill  of  the  Farmers'  Company  and 
rendering  the  decree  of  foreclosure  and  sale 
thereon,  and  also  in  adiudfi^ing  the  principal 
sums  of  the  bonds  to  be  due  and  payable, 
M  and  in  decreeing  foreclosure  and  sale  without 
proof  of  a  request  to  the  trustee,  by  the  holders 
of  seventy-five  per  cent  in  amount  of  the 
bonds,  to  foreclose. 

MO 


Mr.  J.  Hubley  Ashtoii«  for  the  Baflrotd 
and  Steamship  Comminy,  appellant: 

The  claim  of  the  Morgan  Company  consti- 
tutes, in  equity,  a  lien  and  charge  upon  the* 
property  of  the  defendant  Railway  Company, 
prior  and  superior  in  right  to  the  lien  of  the- 
mortgages  to  the  Farmers'  Loan  and   Trusl^ 
Company. 

Fasdiek  v.  SehaU,  99  U.  8.  235  (25:  889)  ^ 
EaU  V.  Frost,  Id.  392  (419);   MUUvherger  v_ 
Logansport,  C,  d  8,  W,  R  Co,  106  U.  8.  81:^. 
(27:  116);   Union  Trust  Co.  y.  Souther,  107  U  . 
8.  694  (27:  489);   Union  Trust  Co.  v.  Walker- 
Id.  596  (490);    Burnham  v.  Bau)en,  111  U.  a. 
776  (28:  596):  Union  Trust  Co.  v.  Illinois  Mu^^ 
land R.  Co.Ut  U. 8. 457  (29 :971 );  Porter  ▼. Pittm- 
burg  B.  8.  Co.  120  U.  8.  649  (80:  880):  Pen  tt 
V.  Calhoun,  121  U.  8.  251  (80:  915);  Sage  v 
Memphis  d  L.  B.  Co.  125  U.  8.  861  (81:  694); 
Si.  Louis,  A.  d  T.  H.  B.   Co.  ▼.  Cleveland.  C. 
C,  d  1.  B.  Co.  Id.  676  (838);  Union  Trust  Co, 
y.  Morrison.  Id.  591,  609,  612  (825,  830,  831); 
Toledo,  D.dB.B.  Co.  y.  Hamilton,  134  U.  8. 
802  (33:  905):  Blair  v.  ^S^.  Louis,  H.  d  K.  R. 
Co.  22  Fed.  Rep.  474;  Farmers  L,  d  T.  Co.  ?. 
Vicksburg  d  M.  B.  Co.  83  Fed.  Rep.  778. 

The  mortgage  bondholders  of  a  railroad  com- 
pany accept  their  security  with  the  knowledge 
that  the  company  is  under  an  obligation  to  the 
8tate  to  maintain  its  railroad  in  a  suitable  con- 
dition for  performing  the  public  service. 

Barton  y.  Barbour,  104  U.  8.  135  (26:  677); 
Union  Trust  Co.  v.  Illinois  Midland R  Co.  Ill 
U.  8.  454  (29:  970). 

The  holders  of  the  mortgage  bonds  are  inter- 
ested in  keeping  up  the  property  and  must  be 
deemed  to  assent  to  what  is  necessary  to  ac- 
complish that  object. 

Qaltesion,  H.  d  H.  B.  Co.  v.  Cottdrey,  78  U. 
8.  11  Wall.  459  (20:  199);  Qilman  v.  iainoi» 
d  M.  Teleg.  Co.  91  U.  8.  608  (23:  405);  Amer- 
ican Bridge  Co.  v.  Ueiddbaeh,  94  U.  8.  798(24: 
144). 

The  bonded  debt  incurred  for  the  purpose 
of  construction  and  equipment  is  but  another 
form  of  capital,  analogous  to  preferred  stock. 

Union  Pac  B.  Co,  ▼.  United  States,  99  U.  8. 
420  (25:  282). 

Equity  may  require  unsecured  claims  to  be 
paid  in  preference  to  mortgage  bonds. 

Burnham  v.  Bowen^  111  XL  8.  776  (28:  596). 

A  court  of  equity  is  invested  with  a  large 
discretion  in  cases  of  this  character,  and  has 
the  right  to  extend  equitable  relief  to  those 
whose  action  and  money,  while  the  railroad 
was  in  operation,  inured  to  the  benefit  of  the 
bondholders,  by  chargi  ng  the  mortgage  secui  ity 
with  the  payment  of  their  just  claima  in  thi 
foreclosure  proceedings. 

Union  Trust  Co.  ▼.  Morrison,  125  U.  8.  691 
(31:  825). 

The  corporation  is  a  separate  legal  or  politi 
person,  distinct  from  the  stockholders,  wh 
property  and  rights  belong  to  the  legal  entity 
the  artificial  being,  created  by  the  charter, 
not  to  the  individual  members. 

Bank  of  Augusta  v.  Earle,  88  U.  8.  18  F 
587  (10:  307);  Pullman's  Palace  Car  Oo.  ▼.  Mii 
souri  Pac.  B.  Co.  115  U.  8.  587  (29:  499); 
ter  V.  Pittsburg  B.  8.  Co.  120  U.  8.  670 (80:  888)^ 

A  stockholder  has  the  right  to  make  tb^e^ 

advances  for  the  protection  of  the  property  aod^ 

>  business  of  the  company,  the  same  aa  othei^ 
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porsoDs,  and  has  an  equitable  claim  to  reim- 
Danieinent  out  of  the  proceeds  of  the  mortgage 
security  in  preference  to  the  holders  of  the 
bonds. 

Twin- Lick  OH  Co,  ▼.  Marbury,  91  U.  8.  589 
(88:  880). 

The  prof)ertime  for  filing  a  cross-bill,  where 
sach  a  bill  is  necessary,  is  at  the  time  of  putting 
I&  the  answer  to  the  original  suit. 

8  Daniell.  Ch.  Pr.  1650. 

▲s  an  original  bill,  the  court  below  had  no 
Jurisdiction  to  entertain  the  cross-bill,  as  the 
complainant,  the  Farmers*  Loan  and  Trust  Co., 
and  one  of  the  defendants,  the  Metropolitan 
Trust  Co.»  are  citizens  of  the  same  State. 

Brigham  ▼.  Luddington,  12  Blatchf.  241; 
Carpenter  ▼.  Talbot,  88  Fed.  Rep.  587. 

Jurisdiction  cannot  be  gained  even  by  con- 
sent of  parties;  and  where  a  suit  cannot  be  sus- 
tained between  the  complainant  and  each  of 
the  defendants,  the  court  has  no  jurisdiction. 

8trawhridge  v.  Curtiai.  7  U.  8. 8  Cranch,  267 
ffl:  485);  Susquehanna  <fc  W,  V,  R.  dk  C,  Co,  v. 
mateJiford,  78  U.  8.  11  Wall.  172  (20: 179); 
Iforthern  Ind.  R.  Co  v.  Michigan  Cent.  R,  Co. 
66  U.  8.  15  How.  238  (14:  674):  Horn  v.  Lock- 
kart,  84  U.  S.  17  Wall.  570  (21:  657). 

The  so-called  cross-bill  is  not  within  the  Ju- 
risdiction of  the  circuit  court  by  virtue  of  its 
Jurisdiction  of  the  original  cause. 

Story,  Eq.  PL  889;  8?iield$  v.  Barrow,  58  U. 
8.  17  How.  145  (15:  162);  Aytee  v.  Carver,  Id. 
091  (179);  Cro$i  v.  DeValle,  68  U.  8. 1  Wall.  14 
(17:  518);  Providence  Rubber  Co.  ▼.  Ooodyear, 
76  U.  S.  9  Wall.  809  (19:  589). 

The  judicial  power  of  the  United  States  must 
not  be  exerted  in  a  case  to  which  it  does  not  ex- 
tend, even  if  both  parties  desire  to  have  it  ex- 
erted. 

Mansfield,  C.  db  L.  M,  R.  Co.  ▼.  Swan,  111 
U.  8.  884  (28:  484). 

The  right  to  enforce  the  payment  of  the  debt 
was  to  attach  only  when  the  bondholders  re- 
quested the  trustee  to  proceed  to  foreclose  the 
mortgages  as  against  the  corpus  of  the  mort- 
gaged estate. 

Chicago,  D.  d  V.  R.  Co,  v.  Fosdick,  106  U. 
8.  77  (27:  58). 

Mr.  Charles  H.  Tweed,  for  the  Texas 
Central  Railway  Company,  appellant: 

The  court  below  erred  in  granting  leave  to 
the  Farmers'  Loan  and  Trust  Company  to  file 
its  bill  for  the  foreclosure  of  tlie  mortgages  on 
the  property  of  the  appellant  as  a  cross-bill  in 
this  suit,  and  was  without  jurisdiction  to  enter- 
tain the  bill  and  render  the  decree  of  foreclos- 
nre  and  sale  herein,  in  accordance  with  its 
prayer. 

Strawbridge  v.  Curtiss,  7  U.  8.  8  Cranch,  267 
(2:  435);  Susquehanna  d  W.  V,  R.  dk  C,  Co.  v. 
Elatdiford,  78  U.  8.  11  Wall.  175  (20:  180); 
Brighamv,  LvddingUm,  12Blatcbf.  241;  Christ- 
mas V.  Russell,  81  U.  8.  14  Wall.  80  (20:  768). 

The  present  bill  cannot  be  said  to  be  a  true 
cross-bill. 

Shields  V.  Barrow,  58  U.  8.  17  How.  145  (15: 
162):  Ayres  v.  Carver,  Id.  591  (179);  Cross  v. 
JkValU,  68  U.  S.  1  Wall.  14  (17:  518);  Provi- 
dence Rubber  Co.  v.  Qoodyear,  76  U.  S.  9  Wall. 
809  (19:  589);  Ayers  v.  Chicago,  101  U.  8.  187 
(26:  840). 

The  principle  by  which  the  circuit  courts  are 
sUe  to  entertain  ci'oss-bills  in  equity,  without 
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regard  to  citizenship,  is    subject   to  limita- 
tions. 

Oarke  ▼.  Mathetosan,  87  U.  8.  12  Pet  172  (9: 
1044);  Dunn  ▼.  Clarke,  88  U.  8.  8  Pet.  1  (8: 
845);  First  Nat,  Bank  of  Alexandria  v.  Turn- 
bud,  88  U.  8.  16  Wall.  195(21:  297);  Knppen- 
dorfv.  Hyde,  110  U.  8.  285  (28:  148);  sSunek 
V.  PMy,  1  Woolw.  184. 

Mr.  Herbert  B.  Turner*  for  the  Farmers' 
Loan  and  Trust  Company,  appellee: 

The  debt  of  the  onginai  complainant  is  not 
of  such  a  nature  as  to  be  entitled  to  any  prefer- 
ences in  equity  to  the  lien  of  the  mortniges. 

Miltenberger  v.  Logantport,  C.  d  £  W.  JK. 
Co,  106  U.  8. 286  (27: 117);  Union  Trust  Co,  v. 
Illinois  Midland  R.  Co,  117  U.  8.  484  (29:  968)^ 
P^ter  V.  Pittsburg  B.  S,  Co,  120  U.  8.  649  (80; 
8:^),  122  U.  8.  267  (80:  1210);  Eneeland  v. 
American  L,  d  T,  Co,  186  U.  8.  89  (84:  879). 

There  is  no  question  as  to  the  jurisdiction. 

2  Daniell,  Ch.  Pr.  and  PL  1548-1550;  Foster 
Fed.  Pr.  §  170;  Mitf.  Ch.  PI.  (Tyler's  ed.)  178; 
Field  V.  Sehiejfelin,  7  Johns.  Ch.  252,  2  N.  Y, 
Ch.  L.  ed.  284;  Pattison  ▼.  BuU,  9  Cow.  747; 
Armstrong  ▼.  Pratt,  2  Wis.  299;  Lowemteiny. 
Olidewell,  6  Dill.  825. 

If  the  court  has  jurisdiction  over  the  res  on 
filing  of  an  original  bill,  it  will  take  jurisdiction 
of  bills  not  original  growing  out  of  the  first 
suit,  without  regard  to  the  dtiscenship  of  the 
parties  thereto. 

Clarke  ▼.  Maihewson,  87  U.  8.  12  Pet  164 
(9:  1041):  Jones  v.  Andrews,  77  U.  8.  10  Wall. 
827,  888  (19:  985,  986):  Pa<!t/l0  R.  Co,  ▼.  Mu- 
souH  Pae.  R  Co.  Ill  U.  8. 605(28:  498);  F^es- 
man  v.  Howe,  65  U.  8.  24  How.  450  (16:  749); 
Milwaukee  d  M,  R.  Co.  ▼.  Soulier,  69  U.  8.  2 
Wall.  609  (17:  886);  Krippendoff  T,  Hyds,  110 
U.  8.  276  (28:  145);  Dewey  v.  Weet  Fairmount 
O,  a  Co.  123  U.  8.  829  (81:  179);  Qumbel  ▼. 
Pitkin,  124  U.  S.  181  (81:  874). 

It  is  immaterial  whether  the  cross-bill  be  re- 
garded as  a  cross-bill  proper,  an  original  bill  in 
the  nature  of  a  cross- bill,  or  as  an  original  bilL 

Ragland  v.  Broadnax,  29  Qratt.  401;  Sehenek 
▼.  Peay,  1  Woolw.  184. 

No  request  of  bondholders  was  necessary. 

Jones,  Corporate  Bonds  and  Mortg.  ^885; 
Mercantile  Trust  Co.  ▼.  Missouri,  K.  dT.  R. 
Co.  86  Fed.  Rep.  221;  Central  Trust  Co.  v. 
Texas  d  St.  L,  R.  Co.  23  Fed.  Rep.  846;  Do/w 
▼.  Memphis  d  L.  R,  Co,  20  Fed.  Rep.  265. 

Mr,  Chief  Jutiiee  Fuller  delivered  the 
opinion  of  the  court: 

The  objection  that  the  Farmers'  Company 
could  not  proceed  to  a  foreclosure  and  sale  to 
pay  the  principal  as  well  as  the  interest  of 
the  bonds  upon  a  default  in  the  payinent  of 
interest,  without  averring  and  proving  that 
the  bill  had  been  filed  for  that  purpose  by 
the  request  of  the  holders  of  seventy -five  per 
cent  in  amount  of  the  outstanding  bonds,  rests 
upon  the  language  of  the  conditions  of  the 
mortgages.  £ach  of  them,  after  providing 
that  It  should  be  void  in  tJde  event  that  the 
Railway  Company  should  pa^  the  principal 
of  the  bonds  and  the  several  installments  of 
interest  as  they  became  due,  stipulated,  as 
follows: 

*'But  in  case  the  Texas  Central  Railway 
Company  shall  fail  to  pay  the  principal,  or 
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any  part  thereof,  or  any  of  the  interest  on 
any  of  the  said  bonds  at  any  time  when  the 
same  may  become  due  and  payable  according 
to  the  tenor  thereof,  and  if  the  said  default 
shall  continue  sixty  days  after  having  been 
demanded,  then  and  thereupon  the  principal 
of  all  the  said  bonds  hereby  securea  shall  be 
and  become  immediately  due  and  payable, 
and  upon  the  request  of  the  holder  of  hold- 
ers of  seventy-five  per  cent  of  said  bonds  then 
outstanding,  and  written  notice  of  said  re- 
quest being  served  on  the  New  York  agency 
of  the  party  of  the  first  part,  at  which  said 
bonds  and  coupons  are  made  payable,  the 
said  trustee  (who  may  act  by  its  president 
or  attorney) ,  or  its  successor  or  successors  in 
this  trust,  may  and  shall  take  actual  posses- 
sion (with  or  without  entry  or  foreclosure) 
of  said  railway  hereby  conveyed,  and  of  all 
and  singular  the  said  mortgaged  property, 
and  c^all  manage  and  operate  the  same  and 
receive  all  the  income  and  profits  of  the 
same,  together  with  all  the  books,  papers, 
records,  accounts  and  money  of  saia  Kail- 
way  Company,  first  defraying  out  of  the  same 
the  expenses  of  the  road  and  its  needful  re- 
pairs and  the  management  of  said  trust,  and 
the  surplus  to  pay  the  interest  and  principal 
of  all  the  bonds  issued  hereunder  which  may 
be  due  and  outstanding  and  hereby  secured 
pro  rata;  and,  upon  the  request  of  the  holder 
or  holders  of  seventy-five  per  cent  in  amount 
of  the  bonds  so  In  default  which  may  be  at 
any  time  outstanding  under  this  deed  of  trust, 
it  shall  be  the  duty  of  the  said  Farmers'- 
Loan  and  Trust  Company  of  the  City  of  New 
York,  by  its  president  or  a^ent  duly  ap- 
pointed m  its  behalf,  to  foreclose  this  mort- 
gage  or  deed  of  trust  and  sell  the  property 
crein  and  hereby  conveyed,  at  the  City  of 
Houston,  Texas,  at  public  auction,  to  the 
highest  bidder  for  cash,  after  having  given 
at  least  sixty  days*  notice  of  the  time,  place 
and  terms  of  sale  by  advertisement  in  at 
least  two  daily  newspapers  published  in  the 
City  of  Houston,  ana  two  daily  newspapers 
published  in  the  City  of  New  York,"  etc. 

It  is  contended  on  behalf  of  the  appellants 
that  by  the  true  construction  of  the  foregoing 
conditions,  the  action  of  the  trustee  in  en- 
forcing the  stipulation  that,  upon  the  pre- 
scribed default  in  the  payment  of  the  inter- 
est, the  principal  of  Hie  l>ond8  should  become 
due,  is  so  far  subjected  to  the  wishes  of  the 
bondholders  that  the  trustee  is  without  right 
or  power  to  institute  proceedings  for  the  col- 
lection of  the  principal  sum  before  the  date 
of  payment  In  course,  by  foreclosure  and 
sale  upon  such  default  on  interest,  except 
upon  the  request  of  the  holders  of  seventy- 
flye  per  cent  in  amount  of  the  bonds  out- 
stanaing.  We  do  not  agree  with  this  yiew. 
Whenever  default  upon  the  interest  should 
continue  sixty  days  after  maturity  and  de- 
mand, then  and  {hereupon  it  was  declared 
that  the  principal  of  all  of  the  bonds  should 
be  and  become  immediately  due  and  payable, 
And  that  the  trustee,  upon  the  request  of  the 
holder  or  holders  of  seventy-five  per  cent  of 
the  outstanding  bonds,  and  written  notice 
thereof  being  served  on  the  New  York  agency 
of  the  mortgagor,  where  the  bonds  and  cou- 


pons  were  made  payable,  might  take  posses* 
sion  and  operate  the  road ;  and  upon  like  re- 
quest it  was  made  the  duty  of  the  trustee  to 
foreclose  the  mortgage  and,  after  advertise* 
ment,  sell  the  property  at  public  auction  to 
the  highest  bidder  for  cash.  Hence,  al* 
though,  as  to  the  particular  form  of  fore* 
closure  and  sale  at  public  auction  by  adver- 
tisement, and  without  the  aid  of  the  court, 
the  proper  construction  would  be  that  that 
course  could  not  be  taken  without  the  request 
prescribed,  this  not  only  did  not  limit  the  [W 
power  of  the  trustee  to  proceed  by  applica- 
tion to  a  court  of  equity  to  foreclose,  but 
each  of  the  mortgages  contained  near  its 
close  the  following  clause :  **  It  is  hereby 
further  agreed  that  nothing  herein  contained 
shall  be  held  or  construed  to  prevent  or  in- 
terfere with  the  foreclosure  oi  this  instru- 
ment, the  appointment  of  a  receiver,  or  any 
other  act  or  proceeding  appropriate  in  such 
cases,  by  any  court  oi  competent  Jurisdic- 
tion. " 

There  was  nothing  in  the  mortgages  whidi 
took  away  the  inherent  right  of  resort  to  the 
courts,  and  this  clause  did  not  impart  what 
existed  without  it,  but  its  insertion,  evidently 
out  of  abundant  caution,  made  it  perfectly 
clear  that  the  provisions  relied  on  by  appel- 
lants did  not  apply  to  foreclosure  by  bill  in 
equity,  but  to  the  cumulative  remedy  speci- 
fied. It  is  easy  to  see  why  taking  possession 
and  selUnfi^  without  the  intervention  of  the 
court  should  be  guarded  against,  and  the  trus- 
tee not  be  required  or  allowed  to  proceed  in 
that  summary  manner  except  on  the  request  of 
a  certain  percentage  of  the  holders  of  tho 
bonds.  Such  proceedings  might  result  in  in- 
jury, which  could  not  be  predicated  of  thoss 
regularly  taken  in  a  court  of  equity.  Arbi- 
trary procedure  by  the  trustee  was  not  deemed 
desirable,  in  view  of  the  interests  of  both 
mortgagor  and  the  bondholders  as  a  clasa» 
while  each  would  find  the  protection  to 
which  it  might  be  entitled  at  the  hands  of 
the  court.  Mercantile  Trv$t  Co,  y.  MumnLri^ 
K.  dk  T,  R  Co.  dQ  Fed.  Rep.  221. 

The  case  of  Chicago,  D.  dk  V.  R.  Co.  y. 
Fo9dick,  106  U.  8.  47  [27:  47],  is  so  different 
upon  the  facts  from  that  in  hand  as  to  deprive 
it  of  the  weight  attributed  to  it  by  appellants. 
The  mortgage  in  controversy  in  that  suit 
contained  no  provision  saving  to  the  trustees 
the  right  to  resort  to  the  courts  for  a  fore- 
closure. It  provided  for  a  remedy  in  case  of 
default  by  entry  and  sale  by  the  trustees,  and 
also  by  foreclosure  and  sale,  but  it  was  pro- 
vided that  demand  for  possession  should  noi 
be  made  by  the  trustees  until  they  were  re- 
quired to  take  such  possession  by  the  holders 
of  at  least  one  half  of  the  outstanding  bonda» 
and  that  where  there  was  a  default  on  interest^ 
continued  for  six  months  after  demand,  tho 
trustees  might  declare  the  principal  due  and 
give  notice  to  the  mortgagor,  and,  upon  tho 
written  request  of  the  holders  of  a  majority 
of  such  bonds,  proceed  to  collect  both  prin* 
cipal  and  interest  by  foreclosure  and  sale,  cr 
otherwise,  as  provided.  106  U.  8.  49,  50 [27: 
48].  This  court  held  that  the  restriction  oa 
the  acceleration  of  the  principal  did  nol 
prevent  a  foreclosure  suit  for  overdue  interest^ 
and  that,  as  the  company  in  tiiat  case  was  ia 
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default  on  some  of  the  coupons,  the  trustees 
or  any  bondholder,  independently  of  the  par- 
ticular provisions  just  referred  to,  on  non- 
payment of  any  installment  of  interest,  could 
nle  a  bill  for  the  enforcement  of  the  security 
and  obtain  a  decree  nm,  for  such  defaulted 
interest,  and  if  the  same   were  not  paid  as 
directed,  a  sale  would  be  ordered.     But  as 
Uie  finding  of  the  amount  due  was  the  foun- 
dation of  the  ri^ht  of  the  mortgagee  to  pro- 
ceed, and  the  right  to  redeem  would  not  be 
taken  away  except  upon  a  strict  compliance 
with  the  steps  necessary  to  devest  it,  it  be- 
came,  said  Mr,  Justice  Matthews,  speaking 
for   the   court,  ^of  the  first   importance  to 
ascertain  whether  the  decree  of   foreclosure 
and  sale,  in  the  present  case,  found  due  and 
required  to  be  paid,  as  the  condition  of  ex- 
ercising the  right  to  redeem,  a  larger  sum 
than  was  then   due.**    The  evidence  being 
examined,  it  was  found  that  there  was  none 
to  establish  that  *'any  coupon,  not  afterwards 
funded,  was  presented  and  payment  thereof 
refused ;"  and  it  was  pointed  out  that,  under 
the  eighth  article  of  the  mortgage  there  in- 
volved (which  provided  that  if  default  was 
made  in  the  pavment  of  any  half  year's  in- 
terest on  any  oi  said  bonds,  and  the  coupons 
for  such  interest  should  have  been  presented, 
and  such  default  should  have  continued  for 
six  months  after  such  demand,  without  the 
consent  of  the  holder  of  said  coupon  or  bond, 
tlien  the  principal  of   all  of  the  said  bonds 
should  be  and  become  immediately  due  and 
payable,  anything  in  said  bonds  to  the  con- 
trary notwithstjinding ;  and  that  the  trustees 
might  so  declare  the  same  and  notify  the  party 
of  the  first  part  thereof),  the  forfeiture  must 
stand  or  fall  upon  the  fact  of  such  declaration 
and  notice,  as  it  might  be  justified  or  not  by 
the  circumstances  existing  when  they  were 
XKiade ;  and  that  whether  the  whole  debt  had 
thecoma  due  or  not,  must  rest  exclusively 
\2p0n  the  alleged  default,  which  had  been 
found  insufilcient.    And  it  was  further  held 
^liat  under  the  same  article  which   provided 
for  a  foreclosure  on  the  written  request  of  the 
l:io1ders  of  the  majority  of  the  outstanding 
\x>nds,  even  if  the  principal  sum  of  the  mort- 
,  lee  deed  had  been  rightfully  declared  due 
ina  the  required   notice  ffivcn,  nevertheless 
foundation  for  proceeding  to  foreclosure 
^^fvould  fail  without  proof  that  the  bill   had 
m  filed  for  that  purpose  upon  such  written 
^guest*. 

In   the  case  at  bar,  the  proof  of  the  pre- 
sentation and  default  upon  the  coupons  was 
SmW  and  was  not  disputed.     The  mortgages 
vpccifically  provided  that  upon  such  default 
^x>ntinuing  for  sixty  davs  after  demand,  the 
principal  of  all  of  the  bonds  should  become 
immeaiately  due  and  payable.     The  Texas 
Company  and  the  Morgan  Company  both  ad- 
mitted that  the  principal  had  become  due 
and  payable.     The  instruments  did  not  re- 
ouire  a  written  request  for  a  declaration  by 
toe  trustee  that  the  principal  was  due,  or 
such  a  declaration  and  notification  to  the  de- 
faulting Companv,  in  order  to  make  the  prin- 
cipal mature.    That  was  a 'consequence  of  a 
default  continuing  sixty  days  after  demand. 
Kor  was  there  any  restriction  upon  the  power 
to  proceed  by  bill  in  equity,  but  on  Uie  con- 
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trary  any  intention  to  impose  such  a  restric- 
tion was  disavowed. 

The  Morgan  Company  insisted  by  its 
pleadings  that  it  was  justly  entitled  to  be 
paid  out  of  the  proceeds  of  the  sale  decreed 
in  preference  to  the  first-mortgage  bonds, 
because,  as  it  alleged,  the  Houston  Company 
under  which  it  claims  advanced  the  amount 
in  question  to  the  Texas  Company  to  be  used 
for  taxes,  operating  expenses,  equipment, 
improvements  and  other  necessary  expend- 
itures, by  which  the  Texas  Company's  rail- 
way had  been  kept  in  safe  running  order, 
its  business  and  importance  increased,  and 
it  thereby  rendered  more  valuable  to  the  first- 
mortgage  bondholders ;  that  the  indebtedness 
was  contracted  by  the  Texas  Company  upon 
consideration  of  its  promise  to  pay  the  same 
out  of  the  earnings  of  its  railway ;  that  (as 
is  charged  upon  information  and  belief)  the 
Company  had  used  at  least  $500,000  of  said 
earnings  during  the  years  1882,  1883  and  1884 
for  the  payment  of  coupons  of  its  flrst-mort- 
gage  bonds,  although  the  holders  of  the  i^^ 
coupons  were  only  entitled  to  receive  pay- 
ment thereof  after  the  Texas  Company  had 
paid  the  amounts  advanced  and  paid  as  afore- 
said ;  and  that  the  Morgan  Company  was 
entitled  to  stand  in  the  place  and  stead  of 
said  mortgage  creditors  for  the  amounts  re- 
ceived. In  other  words,  the  contention 
seemed  to  be,  that  the  Houston  Company 
should  be  awarded  priority  of  lien  because 
it  advanced  the  amount  in  question  to  be 
used  in  the  payment  of  operating  expenses 
and  taxes,  and  it  was  so  used ;  or  upon  the 
promise  that  it  should  be  so  used,  which  was 
broken  by  its  diversion  to  the  payment  of 
interest ;  or,  if  there  were  no  such  promise, 
express  or  implied,  then  that  the  application 
of  the  advances  to  the  payment  of  interest 
entitled  the  Houston  Company 'to  preference 
by  way  of  subrogation,  or  because  by  such 
payment  the  Texas  Company  was  kept  run- 
ning for  five  years,  which  without  such 
payment  would  have  been  impossible. 

We  do  not,  however,  understand  it  to  be 
claimed  upon  the  evidence,  that  an^  express 
agreement  is  made  out  for  the  application  of 
the  adyances  to  any  particular  purpose,  or 
for  the  right  of  subrogation  between  the 
Houston  Company  and  either  the  Texas  Com- 
pany or  the  first-mortgage  bondholders,  or 
that  any  of  the  interest  coupons  upon  the 
first-mortgage  bonds,  which  were  paid  by 
the  Texas  Company,  were  taken  by  the 
Houston  Company  as  security  for  advances. 
But  it  is  argued  that  the  advances  were  for 
the  payment  of  operating  expenses,  taxes 
and  interest  during  five  years,  whereby  the 
railroad  property  was  preserved  as  a  "going* 
concern ;  that  at  the  time  the  road  was  con- 
structed the  country  through  which  it  ran 
was  in  a  prosperous  condition,  but  after- 
wards unfavorable  conditions  supervened 
and  continued  throughout  the  period  covered 
by  the  advances;  that  **it  was  hoped  and 
expected,  however,  that  an  improvement  in 
the  business  of  the  road  would  take  place, 
and  that  the  Company  would  be  enabled  to 
reimburse  the  advances  f  that  the  advances 
were  made  to  meet  the  particular  deficits  as 
they  occurred  from  time  to  time,  to  pay  oper- 
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ating  expennes  when  there  was  a  deficiency 
in  the  earning,  and  to  pay  interest  on  the 

I]  bonds  when  there  was  not  enough  from  the 
earnings  to  pay  it,  and,  as  a  whole,  consti- 
tuted the  ways  and  means  of  maintaining 
the  good  will  and  integrity  of  the  enter- 
prise, and  preserving  the  property,  business 
and  franchises ;  and  that,  as  all  that  was  done 
by  the  Houston  Company  inured  directly  for 
the  benefit  of  the  public  and  of  the  property, 
it  was  just  and  equitable,  **  inasmuch  as  the 
expectations  of  the  parties  in  re^rd  to  the 
enterprise  were  not  realized,  without  any 
fault  of  theirs,  that  the  mortgage  securities 
ahould  bear  the  loss  which  must  be  sustained 
either  by  the  bondholders  or  the  appellant." 
From  the  account  stated,  it  appears  that 
the  gross  earnings  were  each  year  sufficient 
to  pay  the  operating  expenses  and  taxes, 
and  that  the  deficit  of  each  year  was  pro- 
duced by  the  payment  of  interest  on  the 
bonded  debt.  But  if  the  advances  could 
therefore  be  treated  as  havine  been  specifi- 
cally procured  for,  or  specifically  applied  to, 
the  payment  of  interest  as  such  (although 
there  is  no  evidence  to  that  effect),  still  such 
payment  would  afford  no  basis  for  the  asser- 
tion of  a  preference  as  against  the  bondhold- 
ers. So  far  as  disclosed,  the  interest  coupons 
were  paid,  not  purchased  (Ketchum  v.  Dun- 
can, 96  U.  S.  659  [24 :  868]  ;  Wood  v.  Onar- 
antee  T.  d  8,  D.  Co,  128  U.  S.  416  1 82 ; 
4721),  and  cannot  be  set  up  as  outstanding; 
and  the  contention  is  wholly  inadmissible 
that  the  bondholders,  because  they  received 
what  was  due  them,  should  be  held  to  have 
assented  to  the  running  of  the  road  at  the 
risk  of  returning  the  money  thj'^  paid,  if  the 
Company,  by  reason  of  unrej*'^ed  expecta- 
tions on  the  part  of  those  who  made  the  ad- 
vances, should  ultimately  turn  out  to  be  in- 
Bol  vent  and  unable  to  go  on.  By  the  payment 
of  interest,  the  interposition  of  the  bond- 
holders was  averted.  They  could  not  take 
possession  of  the  property,  and  should  not 
be  charged  with  the  responsibility  of  its 
operation. 

it  is  true  that  a  railroad  company  is  a 
corporation  operating  a  public  highway,  but 
it  does  not  follow  that  the  discharge  of  its 
public,  excuses  it  from  amenability  for  its 
private,  obligations.  If  it  cannot  keep  up 
and  maintain  its  road  in  a  suitable  condi- 
tion, and  perform  the  public  service  for 
which  it  was  endowed  with  its  faculties  and 
franchises,  it  must  give  way  to  those  who 
can.    Its  bonds   cannot  be  confiscated   be- 

IJ1  cause  it  lacks  self -sustaining  ability.  To 
-■  allow  another  corporation,  which  for  its  own 
purposes  has  kept  a  railroad  in  operation  in 
the  hands  of  the  original  company,  by  en- 
abling it  to  prevent  uiose  who  would  other- 
wise be  entitled  to  take  it,  from  doing  so, 
a  preference  in  reimbursement  over  the  latter 
on  the  ground  of  superiority  of  equity, 
would  be  to  permit  the  speculative  action  of 
third  parties  to  defeat  contract  obligations, 
and  to  concede  a  power  over  the  property  of 
others  which  even  governmental  sovereignty 
cannot  exercise  without  limitation.  And 
if  all  these  advances  should  be  considered 
as  applied  in  payment  of  the  operating  ex- 
penses only,  upon  the  theory,  where  such 
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was  not  literally  the  fact,  that  they  supplied 
a  deficit  created  by  the  payment  of  interest 
out  of  the  gross  earnings,  the  same  remarks 
would  be  applicable. 

The  doctrine  of  Fosdiek  v.  SchaU,  99  U.  8. 
285  [25:  380],  is  that  a  court  of  equity  may 
make  it  a  condition  of  the  issue  of  an  order 
for  the  appointment  of  a  receiver,  that  cer- 
tain outstanding  debts  of  the  company  shall 
be  paid  from  the  income  that  may  be  col- 
lected by  the  receiver  or  from  the  proceeds 
of  sale ;  that  the  property  being  in  the  hands 
of  the  court  for  administration  as  a  trust  f imd 
for  the  payment  of  incumbrances,  the  court, 
in  putting  it  in  condition  for  sale,  may,  if 
neeaed,  recognize  the  claims  of  materialmen 
and  laborers,  and  some  few  others  of  similar 
nature,  accruing  for  a  brief  period  prior  to 
its  intervention,  where  current  earnings  have 
been  used  by  the  company  to  pay  mortgage 
debt  or  improve  the  property,  instead  of  to 
paj  current  expenses,  under  circumstances 
raising  an  equity  for  their  restoration,  as, 
for  instance,  where  the  company,  being  in- 
solvent and  in  default,  is  allowed  by  the 
mortgage  bondholders  to  remain  in  posses- 
sion and  operate  the  road  long  after  that  de- 
fault has  become  notorious,  or  where  the 
comp^any  has  been  suddenly  deprived  of  the 
control  of  its  property,  and  the  pursuit  of 
any  other  course  might  lead  to  cessation  of 
operation.  Miltenheiger  v.  Loganfport,  C,  dk 
8.  W,  B.  Co,  106  IL  S.  286,  311,  312  [27 : 
117, 126,  127] .  If  the  officers  of  the  conipany, 
remarked  Mr.  Chief  Justice  Waite,  in  Fcmkdt 
V.  SchaUt  ''give  to  one  class  of  creditors  that 
which  properly  belongs  to  another,  the  court 
may,  upon  an  adjustment  of  the  accounts, 
so  use  the  income  which  comes  into  its  own  [^ 
hands  as,  if  practicable,  to  restore  the  par- 
ties to  their  original  equitable  rights.  .  .  . 
Whatever  is  done,  therefore,  must  be  with  a 
view  to  a  restoration  by  the  mortage  credit- 
ors of  that  which  they  have  thus  inequitably 
obtained.  It  follows  that  if  there  has  been 
in  reality  no  diversion,  there  can  be  no  res- 
toration ;  and  that  the  amount  of  restoration 
should  be  made  to  depend  upon  the  amount 
of  the  diversion."  Bumham  v.  Botten^  111 
U.  S.  776  [28:  5961;  Unum  Tni$t  Co.  ▼. 
niinflU  Midland  R.  Co.  117  U.  S.  434  [29: 
968]. 

In  the  light  of  these  decisions,  the  inquiry 
before  us  is  whether  these  bondholders  are 
to  be  postponed  in  respect  to  the  proceeds  of 
the  sale  of  the  corpus  of  the  property  upon 
which  their  lien  is  first  and  paramount,  to 
this  claim  of  the  Houston  Company,  upon 
the  ground  of  the  particular  application  of 
these  moneys,  or  that  they  supplied  a  diver- 
sion by  the  officers  of  the  Texas  Company 
equitably  binding  as  such  upon  the  bondhold- 
ers. Now,  if  these  advances  were  made  gener- 
ally, as  needed  by  the  Texas  Company,  it  mat- 
ters not  whether  they  were  devoted  to  the 
payment  of  running  expenses  or  not.  The  re- 
lation of  debtor  and  creditor  existed,  and  no 
equity  could  arise  in  favor  of  the  creditor  as 
against  other  creditors  holding  security  prior 
in  time,  by  reason  of  the  voluntary  applica- 
tion the  debtor  might  make  of  the  money 
borrowed.  We  repeat  that,  so  far  as  appears, 
the  money  advanced  to  one  road  by  the  other 
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for  want  of  iurisdiction,  the  Fanners'  and 
Metropolitan  Companies  being  citizens  of 
New  York,  the  Morgan  Company,  of  Lou- 
isiana, and  the  Texas  Company,  of  Texas. 

Under  the  original  bill  filea  by  the  Morgan 
Company,  and  on  its  application,  the  court 
had  taken  possession  of  the  property  of  the 
Texas  Company,  through  receiyers.  The 
Farmers*  ana  Metropolitan  Companies  were 
then  brought  into  court  by  an  amende  and 
supplemental  bill,  which  prayed  for  an 
account  of  all  liens  and  incumbrances  on  the 
property  of  the  Texas  Company  and  of  all 
its  assets,  and  for  a  decree  aaiudging  the 
sums  alleged  to  be  due  to  the  Morgan  Com- 
pany liens  upon  the  net  earnings  of  the  Texas 
Company  and  all  its  property,  superior  in 
rank  to  the  claims  of  the  said  trustees  and 
of  the  holders  of  the  mortgage  bonds  issued 
under  the  various  deeds  of  trust,  the  giving 
of  which  had  been  set  up  in  the  original 
bill  and  copies  thereto  annexed ;  and  that  the 
amount  due  to  it  by  reason  of  its  advances 
to  the  Houston  Company  should  be  paid  out 
of  the  net  earnings,  and  if  they  proved  in- 
sufficient, then  that  a  sale  be  ordered  of  the 
property  in  bulk,  and  that  the  amount  decreed 
to  the  Morgan  Company  be  paid  out  of  the 
proceeds  in  preference  to  the  amounts  due  on 
the  mortgage  bonds.  It  was  also  specifically 
prayed,  as  has  been  stated,  that  the  rights  of 
tiie  Morgan  Coinpany  under  the  certificates 
given  it  by  the  Houston  Company  in  lieu  of 
the  bonds  issued  under  the  thira  mortgage 
should  be  decreed  to  be  an  equitable  mortgage 
upon  the  property  of  the  Texas  Company, 
and,  inferential ly  at  least,  superior  to  the 
lien  of  the  first  two  mortgages. 

"A cross-bill,**  says  Mr.  Justice  Story  (Eq. 
PI.  g  389),  ^'ex  viterminarum,  implies  a  bill 
brought  by  a  defendant  in  a  suit  against  the 
plaintiff  in  the  same  suit,  or  against  other 
defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the 
original  bill.  A  bill  of  this  kind  is  usually 
brought,  either  (1)  to  obtain  a  necessary  dis- 
covery of  facts  in  aid  of  the  defense  to  the 
original  bill,  or  (2)  to  obtain  full  relief  to 
all  parties,  touching  the  matters  of  the  origi- 
nal bill.**  And  as  illustrative  of  cross-bills 
for  relief,  he  says  (§  892)  :  ''It  also  fre- 
quently happens,  and  particularly  if  any 
question  arises  between  two  defenoants  to  s 
bill,  that  the  court  cannot  make  a  complete 
decree  without  a  cross-bill,  or  cross-bills,  to 
bring  every  matter  in  dispute  completely 
before  the  court,  to  be  litigated  by  the  proper 
parties,  and  upon  the  proper  proofs.** 

It  seems  to  us  that  in  order  that  a  decree 
might  be  made  upon  the  whole  matter  in  dis- 
pute, brought  completely  before  the  court, 
the  bill  in  question  was  necessary  and  was 
correctly  styled  a  cross-bill.  In  no  proper 
sense  were  new  and  distinct  matters  intro- 
duced by  it,  which  were  not  embraced  in  the 
original  and  amended  and  supplemental 
bills,  and  while  it  sought  equitaole  relief, 
it  was  such  as,  in  point  of  jurisdiction  over 
the  subject  matter,  the  court  was  competent 
to  administer.  It  may  be  that,  so  far  as  it 
sought  the  further  aid  of  the  court  beyond 
the  purposes  of  defense  to  the  original  Dili, 
it  was  not  a  pure  cross-bill,  but  that  is  im- 


simply  a  loan.  The  account  between 
;he  companies  was  a  running  account,  and 
blie  balance  was  only  a  balance  for  cash  ad- 
nmces  made  from  time  to  time.  Moneys  re- 
vived ifrom  the  operation  of  the  Texas  road 
md  moneys  received  from  the  Houston  Com- 
pany all  went  into  a  common  fund,  from 
which  payments  were  made  for  expenses, 
taxes,  and  so  on.  It  is  also  shown  that  the 
Texas  Company  and  the  Houston  Company 
had  the  same  fiscal  agent  in  New  York,  who 
paid  the  coupons  of  ooth ;  that  the  manage- 
ment of  the  Texas  Company  was,  during  Its 
entire  existence,  in  the  hands  of  the  same 
oflBLcers  and  directors  who  managed  the  Hous- 
ton Company;  that  these  officers  derived 
their  compensation  from  the  Houston  Com- 
pany ;  that  all  receipts  from  the  Texas  Com- 
pany were  first  received  by  the  Houston 
Company  and  then  transferred  on  the  books 
to  the  treasurer  of  both  companies,  as  treas- 
urer of  the  Texas  Company ;  that  whenever 
there  was  a  deficit  of  funds  on  the  part  of 
the  Texas  Company,  such  deficit  was  made 
up  by  the  Houston  Company ;  and  that  the 
latter  company  received  and  disbursed  every- 
thing. Under  such  circumstances,  it  cannot 
be  maintained,  against  the  first-mortgage 
bondholders,  that  a  balance  of  such  a  running 
account  of  five  years'  duration  rei^resents 
money  so  applied  to  the  current  expenses  of 
the  road  or  so  diverted  therefrom  to  the  pay- 
ment of  interest  on  the  bonds,  as  to  carry 
with  it  a  superior  equity  for  repayment. 
P^n  y.  Calhoun,  121  U.  8.  251  [80:  915]  ; 
^neelandv.  American  L.  db  T.  Co.  186  U.  8. 
19  [84 :  879]  ;  8t.  Louis,  A,  <fc  T.  H.  R,  Co, 
r.  Cleveland,  C,  C,  dL  R.  Co,  125  U.  B.  658 
81:  882]. 

It  is  to  be  observed,  also,  that  the  Morgan 
Company  counted  upon  the  certificates  of  the 
rexas  Company,  whereby  it  bound  itself  to 
leliver  to  the  Houston  Company  the  third- 
Qortgage  bonds  as  soon  as  executed  by  the 
tietropolitan  Company  as  trustee,  and  asked 
or  a  decree  against  all  the  defendants,  de- 
ilaring  the  amount  found  due  to  complainant, 
i8  bolder  of  such  certificates,  to  be  *'a  full, 
iomplete,  perfect  and  equitable  mortgage  and 
ien  upon  said  railway  and  upon  all  of  the 
property,  incomes,  tolls  and  profits  in  said 
leea  of  trust  of  October  1,  1885,  descril)ed,*' 
uid  prayed  **  that  out  of  the  proceeds  of  any 
»le  which  may  be  made  to  satisfy  any  de- 
aee  of  this  honorable  court  your  orator's 
;laim  for  said  amount  be  paid  and  satisfied.  ** 
[t  is  thus  seen  that  the  Morgan  Company 
isaerted  its  equities  as  based  on  the  thira* 
mortgage  bonds,  which  renders  it  still  clearer 
that  upon  this  record  no  reason  exists  for  the 
lubordi nation  of  the  first  and  second  mort- 
^ges  to  this  claim.  Our  conclusion  is,  that 
the  circuit  court,  while  it  decreed  a  lien  to 
the  Morgan  Company,  rightfully  refused  to 
give  it  preference  over  the  paramount  lien  of 
the  first  and  second  mortgage  bonds. 

Notwithstanding  the  decree  was  properly 
rendered  upon  the  merits,  we  are  urged  to 
reverse  it  upon  the  further  ground  that  the 
bill  of  the  Farmers'  Company  ought  not  to 
haye  been  allowed  to  be  filed,  because  not  in 
time,  and  not  a  cross-bill,  and  that,  if  treatnl 
ss  an  original  bill,  it  cannot  be  maintained, 
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material.  The  subject  matter  was  the  same, 
although  the  complainant  in  the  cross-bill 
assertea  rights  to  the  property  different  from 
those  allowed  to  it  in  the  original  bill,  and 
claimed  an  aflirmative  decree  upon  those 
rights.  A  complete  determination  of  the 
matters  already  in  litigation  could  not  have 
been  obtained  except  through  a  cross-bill, 
and  different  relief  from  that  praved  in  the 
original  bill  would  necessarily  be  souj^ht. 
This  bill  was  filed,  on  leave,  before  the  tes- 
timony was  taken,  and  though  there  should 
be  as  little  delay  as  possible  in  tiling  bills 
of  this  kind,  yet  that  was  a  matter  entirely 
within  the  discretion  of  the  court,  wliich 
could  haye  directed  it  to  be  filed  eyen  at 
the  hearing.     And  whether  this  bill  be  re- 

farded  as  a  pure  cross- bill,  as  an  original 
ill  in  the  nature  of  a  cross-bill,  or  as  an 
original  bill,  there  is  no  error  calling  for  the 
disturbance  of  the  decree  because  the  court 
proceeded  upon  it  in  connection  with  the 
other  pleading.  The  jurisdiction  of  the 
circuit  court  aid  not  depend  upon  the  citi- 
zenship of  the  parties,  but  on  the  subject 
matter  of  the  litigation.  The  property  was 
in  the  actual  possession  of  that  court,  and 
this  drew  to  it  the  right  to  decide  upon  the 
conflicting  claims  to  its  ultimate  possession 
and  control.  Milwaukee  dk  M,  A,  Co.  y. 
Boutter,  69  U.  8.  2  Wall.  609  [17 :  886] ; 
{02  J  FeapU*$  Bank  y.  Calhoun,  102  U.  S.  256  [26: 
101]  ;  Krippejidatf  ▼.  Ej/de,  110  U.  8.  276 
[28:  145]. 
77ie  decree  of  the  (Xreuit  Court  ii  t^fflrmed. 
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JOHN  QRIMLEY. 

(See  8.  a  Beporter*t  ed.  147-1673 

Becruiie  in  army — requisite  age — »tatv$ — oath 
qf  allegiance^articUs  of  war— court-martial, 

L  Where  a  recruit  is  forty  yean  of  age  when  he 
enlists  in  the  army,  his  age  is  no  bar  to  his  enlist- 
ment of  which  he  can  take  advantage,  although 
his  age  is  more  than  that  required  by  sec.  1116,  U. 
8.  Key.  Stat,  which  proyides  that  recruits  must 
be  between  the  ages  of  16  and  85  years. 

H  BDiistment  is  a  contract;  but  it  is  one  which 
changes  the  status;  and  where  that  is  changed, 
no  breach  of  the  contract  destroys  the  new  status 
or  relieves  the  soldier  from  its  obligations. 

8.  The  taking  of  the  oath  of  allegiance  is  the 
pivotal  fact  which  changes  the  status  of  the  re- 
cruit from  that  of  civilian  to  that  of  soldier.  The 
reading  of  the  Articles  of  War  is  not  essential  to 
his  enlistment. 

4.  Ciyil  coiurts  may  inquire  Into  the  Jurisdiction  of 
a  court-martial,  and,  if  it  appears  that  the  party 
condemned  was  not  amenable  to  its  jurlsdictldn, 
may  discharge  him  from  the  sentence. 

[No.  761.] 
Submitted  Oct.  tl,  1890.    Decided  yin.  17, 1890. 

APPEAL  from  a  Jadgraent  of  the  Circuit 
Court  of  the  United  Stales  for  the  District 


Nora.— -4»  tonaral  emtrta-martial;  jtirigdicti4m  of^ 
at  topenone  and  nffieen:  how  constttuted,  etc,— see 
fuff^  to  Wiltm  v»  Dlnaman,  12: 61& 
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of  Massachusetts,  affirming  a  decree  of  the 
District  Court  of  the  United  States  for  the 
same  District,  discharging,  on  habeas  corpus, 
John  Grimley  from  imprisonment  in  pursu- 
ance of  a  sentence  of  a  court-martial,  for  the 
crime  of  desertion.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  H.  Ta£t»  Solicitor' Q en.,  for  ap> 
pellant: 

When  Grimley  took  the  oath  his  enlistment 
was  complete,  notwithstanding  the  fact  that  be 
might  haye  been  rejected  before  assignment  to 
a  regiment. 

Tyler  y.  Pomeroy,  8  Allen,  480;  ramfcld  ▼. 
Abbot,  9  Law  Rep.  510;  Articles  of  War  1776, 
section  ILL  articles  1  and  2,  U.  S.  Military 
Laws,  64;  Army  Regulations  of  1881,  parar 
graphs  777,  778,  779. 

Army  regulalious  haye  the  force  of  law. 

Gratiot  y.  Uriilcd  States,  46  U.  S.  4  How.  08 
(11 :  890). 

Grimley's  age  did  Bot  render  his  enlibtment 
yoid. 

Re  Zimmerman,  80  Fed.  Rep.  176. 

The  restrictions  of  section  1116 are  solely  for 
the  benefit  of  the  goyemment. 

United  States  y.  Bainhridge,  1  Mason,  86; 
State  y.  Brearly,  6  N.  J.  L.  555. 

Section  1116  was  dii  ectory. 

Unit^  States  y.  Wyngall,  5  Hill,  16;  United 
States  Y.  Cottingham,  1  Rob.  (Va.)  615;  Uniuxi 
States  y.  Bowen,  100  U.  S.  513  (25:  632);  1  Win- 
throp.  Military  Law,  760. 

The  recruiting  officer  has  implied  power  to 
decide  upon  the  qualifications  of  the  recruit. 

Be  Cosenow,  87  Fed.  Rep.  668;  Be  Mc  Vey,  28 
Fed.  Rep.  878;  United  States  y.  Gibbon,  d4 
Fed.  Rep.  185. 

Eyen  if  a  contract  of  enlistment  was  yoida- 
ble  by  Grimley,  it  is  too  late  to  ayoid  It  after 
sentence  by  court-martial. 

McConologue^s  Case,  107  Mass.  154;  Re  Dew, 
25  Law  Rep.  588;  Com.  y.  Gamble,  11  Serg.  Sb. 
R.  93;  Wilbur  ▼.  Grace,  12  Johns.  68. 

An  enlistment  is  binding  on  a  minor,  is  yoid* 
able  only  by  his  parents,  and  cannot  be  avoided 
eyen  by  the  parents  to  oust  a  court  -martial 
from  jurisdiction  already  assumed  oyer  the 
minor  to  try  him  for  a  military  offense. 

Be  Besicick,  25  How.  Pr.  149;  Be  Wall,  S 
Fed.  Rep.  85;  Be  Damson,  21  Fed.  Rep.  618;. 
Com.  y.  Camac,  1  8erg.  &  R.  SI;  Be  lleam, 
32  Fed.  Rep.  141;  Be  Spencer,  40  Fed.  Rep. 
149;  Be  Kaufman,  41  Fed.  Rep.  870;  Exports 
Anderson,  16  Iowa,  595;  Be  Morrissey  (U.  S. 
C.  C.  E.  D.  Mo.)  April  17.  18,  1889. 

A  contrary  yiew  has  been  maintained  in^> 

Com.  y.  Fox,  7  Pa.  336;  United  States  T. 
Eanc/iett,  18  Fed.  Rep.  26. 

As  to  this  case,  see — 

1  Winthrop,  Military  Law,  p.  779,  note  t:B$ 
Baker,  28  Fed.  Rep.  30;  Be  Chapman,  87  Fed. 
Rep.  327;  Be  Von  Dicselskie,  8  Cent.  Rep.  780, 
5  Mackey,  485. 

Messrs.  Henry  W.  Putnam  and  WilUam 
H,  Brown,  for  appellee: 

Grimley's  alleged  enlistment  was  yoid.  He 
was,  at  the  time,  oyer  forty  years  of  age,  and 
therefore  above  the  maximum  age  for  enlistr 
ment. 

See  also  brief  in  Morrisey  Case,  post,  644 

The  courts  haye  expressly  declared  thisasti^ 
recruits  under  the  minimum  age. 
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Seatey  ▼.  Seymour,  8  Cliff.  489,  445,  447; 
Se  McDonald,  1  Low.  100;  Be  DavUon,  21 
Fed.  Rep.  618;  Re  Beam,  82  Fed.  Rep.  14t; 
lU  LawUr,  40  Fed  Rep.  288,  285;  Besmck*s 
Case,  25  How.  Pr.  147.  152,  158;  Goodaon  v. 
Caldwell,  2  Winst.  (N.  C.)  186;  Chavman  and 
CoeenoiD*»  Casee,  2  L.  R.  A.  832,  87  Fed.  Rep. 
827,  668,  and  cases  there  died;  Be  Ferrene,  8 
Ben.  442,  448. 

The  Act  of  1814  had  been  reT)ealed  bv  the  Act 
of  1815. 

KimbalCi  Case,  9  Law  Rep.  600-502,  608; 
Tyler  v.  Pomeroy,  8  Allen,  480,  492,  498;  Me- 
Donald's  Case,  1  Low.  100,  102, 103;  Andrew^ 
Caee,  1  Haak.  87. 

Such  was  evidently  the  opinion  of  Congress 
when  it  made  the  maximum  thirty -five,  in  the 
Revision  of  1874. 

The  Act  of  1816,  Mc.  7,  restores  the  provis- 
ions of  the  Act  of  1802,  as  to  the  recruiting, 
and  with  the  same  limitations,  thus  restoring 
the  limitations  of  age  establish^  by  the  Act  of 
1802,  which  made  thirty -five  the  maximum. 

Ferrent^  Caae,  8  Ben.  442. 

The  cases  of  United  States  v.  WyngaU,  6  Hill, 
16,  and  United  States  y.  Cottingham,  1  Rob. 
(Va.)  615,  hold  merely  that  the  enlistment  of 
aliens  is  not  rendered  yoid  by  the  recital,  "citi- 
sen  of  the  United  States,"  in  Stat.  1802,  chap. 
9,  sec.  11,  those  words  being  directory.  *They 
have  since  dropped  out  of  the  Statute. 

Corn,  y.  Barker,  6  Bin.  423,  426. 

The  retention  of  the  age  limitation,  while 
citizenship  is  dropped  out,  emphasizes  its  man- 
datory character. 

Sedgwick,  Stat.  826. 

In  United  States  v.  Hancheit,  18  Fed.  Rep. 
86,  it  was  held  that  the  enlistment  could  be 
avoided  after  being  three  days  at  the  ren- 
dezvous. 

In  Besioiek's  Case,  25  How.  Pr.  149,  the 
minor  delayed  a  year,  and  in  Ferren^  Case,  8 
Ben.  442,  twenty  days,  in  putting  an  end  to 
bis  contract. 

See  WalVs  Case,  8  Fed.  Rep.  86. 

The  declaration  of  the  petitioner  at  the  ren- 
dezvous as  to  his  age  is  not  conclusive  as  against 
the  actual  fact 

Be  McDonald,  1  Low.  100. 

A  minor's  oath  that  he  was  of  age  to  not 
binding  on  the  minor  himself. 

Com.  V.  make,  8  Phila.  528,  527.  628. 

Independently  of  Grimlev's  age,  the  proceed- 
ings at  the  rendezvous  did  not  constitute  a 
valid  enlistment  so  completed  as  to  exchange 
Ids  civil  status  for  the  military  status. 

United  States  v.  Thompson,  2  Sprague,  108, 
87  Law  Rep.  28;  Tyler  v.  Pomeroy,  8  Allen, 
485,  486;  Bamfleld  v.  Abbot,  9  Law  Rep.  610. 

Regulations  not  inconsistent  with  the  stat- 
utes have,  as  against  the  government,  the  full 

Gratiot  v.*  United  States,  45  U.  S.  4  How.  80, 
117,  118  (11:  884,  901);  Ex  parte  Beed,  100  U. 
8.  18,22(25:638,589). 

A  court  martial  has  jurisdiction  only  over 
soldiers  mustered  and  in  pay  of  the  united 
States,  not  over  civilians. 

U.  S.  Rev.  Stat.  1342,  arts.  64,  71-121. 

The  judgment  of  any  tribunal  against  a  per- 
son, or  for  an  offense,  or  imposing  a  sentence, 
not  within  its  jurisdiction,  is  wholly  void,  and, 
if  it  restrains  personal  liberty,  may  be  reviewed 
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and  relieved  against  collaterally  by  the  appnK 
priate  tribunal. 

Ex  parte  Lange,  86  U.  S.  18  Wall.  168.  165 
(21:  872,  875);  Ex  parte  Sicbold,  100  U.  S.  871 
(26:  717);  Ex  parte  Beed,  100  U.  S.  18,  28  (26: 
538,  689);  Exparte  Fish,  118  U.  8.  718,  726  (28: 
1117,  1122);  Ex  parte  Nielsen,  181  U.  S.  176 
(88: 118);  Ec  parU  Parks,  93  U.  S.  18,  21  (28: 
787.  788);  Ex  parte  Terger,  76  U.  S.  8  Wall 
85,  99  (19:  382,  837);  Ex  parte  Tarbrough,  110 
U.  S.  651,  658  (28: 274);  Wales  v.  Whitney,  114 
U.  S.  661,  570  (29:  277,  278);  Be  Coy,  127  U.  8. 
781,  758  (82:  274,  280). 

The  appropriate  tribunal  in  a  case  like  the 
present  is  the  district  or  circuit  court  of  the 
United  States. 

U.  8.  Rev.  Stat  §  751;  Tarble^s  Case,  80 
U.  8.  18  Wall.  897  (20:  697);  BarreU  ▼.  Ebp- 
kins,  2  McCrary,  129. 

The  delegation  to  the  Secretary  of  War  of 

Eower  to  discbar^  any  person  illegally  enlisted 
y  the  Act  of  1864,  did  not  devest  the  federal 
courts  of  their  jurisdiction  on  habeas  corpus. 
It  was  a  cumulative  remedy,  not  an  ezclusiye 
one. 

ExparU  Hancliett,  18  Fed.  Rep.  26,  28. 

A  court-martial  is  an  inferior  court  of  limited 
jurisdictioD. 

Wise  V.  Withers,  7  U.  S.  8  Cranch,  881.  887 
(2:  457, 459);  Dynes'^.  Hoover,  61  U.  8.  20  How. 
65,  81  (15:  888,  844);  ExparU  Schmeid,  1  Dill. 
687;  Ex  parU  Kearney,  20  U.  8.  7  Wheat.  88 
(5:  891). 

Mr,  Justice  "Brewer  delivered  the  opinioD    [l^i 
of  the  court: 

John  Grimlev,  the  appellee,  was,  on  the 
28th  day  of  IdAj,  1888,  found  guilty  by  a 
court-martial  of  the  crime  of  desertion,  and 
sentenced  to  be  imprisoned  six  months. 
While  serving  out  this  sentence  at  Fort  War- 
ren, Massachusetts,  he  sued  out  a  writ  of  ri5Q 
habeas  corpus  from  the  District  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. That  cotu-t,  on  June  26,  1888.  dis- 
charged him  from  custody.  The  United 
States  appealed  to  the  Circuit  Court  for  said 
District,  which,  on  the  27th  day  of  February, 
1889,  affirmed  the  decree  of  the  district  court 
88  Fed.  Rep.  84.  From  this  decision  the 
United  States  has  brought  this  appeal. 

The  circuit  court  foimd  that  the  petitioner 
was  forty  years  of  age  at  the  time  of  his  al- 
leged enlistment,  although  he  represented 
himself  to  be  but  twenty -eight ;  and,  under 
section  1116  of  the  Revised  Statutes,  ruled 
that  the  enlistment  was  void,  and  that  Grim- 
ley  never  became  a  soldier,  and  was  not  sub- 
ject to  the  jurisdiction  of  the  court-martial. 
That  section  reads :  ** Recruits  enlisting  in 
the  army  must  be  effective  and  able  bodied 
men.  and  between  the  ages  of  sixteen  and 
thirty-five  years,  at  the  time  of  their  enlist- 
ment. **  It  cannot  be  doubted  that  the  civil 
courts  may  in  any  case  inciuire  into  the  juris- 
diction 01  a  court-martial,  and  if  it  appears 
that  the  party  condemned  was  not  amenable 
to  its  jurisdiction,  may  discharge  him  from 
the  sentence.  And,  on  the  other  hand,  it  is 
equally  clear  that  by  habeas  coitus  the  civil 
courts  exercise  no  supervisory  or  correcting 
power  over  the  proceedings  of  a  court  mar- 
tial ;  and  that  no  mere  errors  in  their  pro- 
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feedings  are  open  to  consideration.  The 
single  inquiry,  the  test,  is  Jurisdiction. 
That  being  established,  the  habeas  corpus 
must  be  denied  and  the  petitioner  remanded. 
That  wanting,  it  must  be  sustained  and  the 
petitioner  discharged.  If  Grimley  was  an 
•enlisted  soldier  he  was  amenable  to  the  1u- 
risdiction  of  the  court-martial ;  and  the  prin- 
cipal question,  the  one  ruled  against  the 
government,  is  whether  Grimley 's  enlistment 
was  void  by  reason  of  the  fact  that  he  was 
-over  thirty-five  years  of  age.  This  case  in- 
▼olves  a  matter  of  contractual  relation  be* 
tween  the  parties ;  and  the  law  of  contracts, 
as  applicable  thereto,  is  worthy  of  notice. 
The  government,  as  contracting  party,  offers 
contract  and  service.  Grimley  accepts  such 
contract,  declaring  that  he  possesses  all  the 
qualifications  prescribed  in  the  government's 
offer.  The  contract  is  duly  signed.  Grimley 
has  made  an  untrue  statement  in  regard  to 
.51]  his  qualifications.  The  government  makes 
no  oDjection  because  of  the  untruth.  The 
qualification  is  one  for  the  benefit  of  the 
government,  one  of  the  contracting  parties. 
Who  can  take  advantage  of  Grimlev's  lack 
of  qualification?  Obviously  only  the  party 
for  whose  benefit  it  was  inserted.  Such  is 
the  ordinary  law  of  contracts.  Suppose  **  A, " 
«n  individual,  were  to  offer  to  enter  into  con- 
tract with  persons  of  Anglo-Saxon  descent, 
«nd  ''B,"  representing  that  he  is  of  such 
descent,  accepts  the  offer  and  enters  into  con- 
tract ;  can  he,  thereafter,  **  A**  making  no  ob- 
Jectibn,  repudiate  the  contract  on  the  ground 
that  he  is  not  of  Anglo-Saxon  descent?  **  A" 
has  prescribed  the  terms.  He  contracts  with 
"^B  upon  the  strength  of  his  representations 
that  he  comes  within  those  terms.  Can  **  B, " 
thereafter,  plead  his  disability  in  avoidance 
of  the  contract?  On  the  other  hand,  suppose 
for  any  reason  it  could  be  contended  that  the 
proviso  as  to  age  was  for  the  benefit  of  the 
party  enlisting,  is  Grimley  in  any  better 
position?  The  matter  of  age  is  merely  in- 
-cidental,  and  not  of  the  substance  of  the  con- 
tract ;  and  can  a  party  by  false  representations 
mn  to  such  incidental  matter  obtain  a  contract, 
«nd  thereafter  disown  and  repudiate  its  ob- 
ligations on  the  simple  ground  that  the  fact 
in  reference  to  this  incidental  matter  was 
•contrary  to  his  representations?  May  he 
utter  a  falsehood  to  acquire  a  contract,  and 

f»lead  the  truth  to  avoid  it,  when  the  matter 
n  respect  to  which  the  falsehood  is  stated  is 
for  his  benefit?  It  must  be  noted  here,  that 
in  the  present  contract  is  involved  no  matter 
of  duress,  imposition,  ignorance  or  intoxica- 
tion. Grimley  was  sober,  and  of  his  own 
volition  went  to  the  recruiting  ofl3ce  and  en- 
listed. There  was  no  compulsion,  no  solic- 
itation, no  misrepresentation.  A  man  of 
mature  years,  he  entered  freely  into  the  con- 
tract. 

But  in  this  transaction  something  more  is 
involved  than  the  making  of  a  contract, 
whose  breach  exposes  to  an  action  for  dam- 
•  affes.  Enlistment  is  a  contract ;  but  it  is  one 
Of  those  contracts  which  changes  the  status ; 
and  where  tllkt  is  changed,  no  breach  of  the 
•contract  destroys  the  new  status  or  relieves 
from  the  obligations  which  its  existence  im- 
posea,    Msrrlage  ij  a  contract ;  but  it  is  one 


which  creates  a  status.  Its  contract  obliga- 
tions are  mutual  faithfulness;  but  a  breach  l^* 
of  those  obligations  does  not  destroy  the 
status  or  change  the  relation  of  the  parties 
to  each  other.  The  parties  remain  husband 
and  wife,  no  matter  what  their  conduct  to 
each  other — no  matter  how  great  their  dis- 
regard of  marital  obligations.  It  is  true  that 
courts  have  power,  under  the  statutes  of  most 
States,  to  terminate  those  contract  obliga- 
tions, and  put  an  end  to  the  marital  relations. 
But  this  is  never  done  at  the  instance  of  the 
wrong-doer.  The  injured  party,  and  the  in- 
jured party  alone,  can  obtain  relief  and  a 
change  of  status  by  judicial  action.  So,  also, 
a  foreigner  by  naturalization  enters  into  new 
obligations.  More  than  that,  he  thereby 
changes  his  status ;  he  ceases  to  be  an  alien, 
and  becomes  a  citizen,  and  when  that  chan^ 
is  once  accomplished,  no  disloyalty  on  his 
part,  no  breach  of  the  obligations  of  citizen- 
ship, of  itself  destroys  his  citizenship.  In 
other  words,  it  is  a  general  rule  accom- 
panying a  change  of  status,  that  when  once 
accomplished  it  Is  not  destroyed  by  the  mere 
misconduct  of  one  of  the  parties,  and  the 
guilty  party  cannot  plead  his  own  wnmg  as 
working  a  termination  and  destruction  there- 
of. Especially  is  he  debarred  from  pleading 
the  existence  of  facts  personal  to  himself,  ex- 
isting before  the  change  of  status,  the  en- 
trance into  new  relations,  which  would  have 
excused  him  from  entering  into  those  rela- 
tions and  making  the  change,  or,  if  disclosed 
to  the  other  party,  would  have  led  it  to  de- 
cline admission  into  the  relation,  or  consent 
to  the  change. 

By  enlistment  the  citizen  becomes  a  soldier. 
His  relations  to  the  State  and  the  public  are 
chanced.  He  acquires  a  new  status,  with 
correlative  rights  and  duties ;  and  although 
he  may  violate  his  contract  obligations,  his 
status  as  a  soldier  is  unchanged.  He  cannot 
of  his  own  volition  throw  off  the  garments 
he  has  once  put  on,  nor  can  he,  the  State  not 
objecting,  renoimce  his  relations  and  destroy 
his  status  on  the  plea  that,  if  be  had  dis- 
closed truthfully  the  facts,  the  other  party, 
the  State,  would  not  have  entered  into  the 
new  relations  with  him,  or  permitted  him  to 
change  his  status.  Of  course  these  consider- 
ations may  not  apply  where  there  is  insanity, 
idiocy,  infancy  or  any  other  disability  which, 
in  its  nature,  disables  a  party  from  dian^ing  [1. 
his  status  or  entering  into  new  relations. 
But  where  a  party  is  iui  juris,  without  any 
disability  to  enter  into  the  new  relations,  the 
rule  generally  applies  as  stated.  A  natu- 
ralized citizen  would  not  be  permitted,  as  a 
defense  to  a  charge  of  treason,  to  say  that  he 
had  acquired  his  citizenship  through  perjury, 
that  he  had  not  been  a  resident  of  the  United 
States  for  five  years,  or  within  the  State  or 
Territory  where  he  was  naturalized  one  year, 
or  that  he  was  not  a  man  of  good  moral  char- 
acter, or  that  he  was  not  attached  to  the  Con- 
stitution. No  more  can  an  enlisted  soldier 
avoid  a  charge  of  desertion  and  escape  the 
consequences  of  such  act,  by  proof  that  he 
was  over  age  at  the  time  of  enlistment,  or 
that  he  was  not  able-bodied,  or  that  he  had 
been  convicted  of  a  felony,  or  that  before  his 
enlistment  he  had  been  a  deserter  from  tbt 
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nilituy  service  of  the  United  States.    These  16,  1888,  brought  before  a  court-martial  and 

are  matters  which,  do  not  inhere  in  the  sub-  found  guilty,  as  heretofore  statisd.    The  oath 

■tance  of  the  contract,  do  not  prevent  a  change  of  allegiance  which  he  took  waa  aa  follows : 

«f  status,  do  not  render  the  new  relations  «rm.-  tt_«».j  o»-4.      *  a i 

M«imed  absolutely  void.    And  In  the  case  «fl.^JPtrSL'^,£«l~.**' ^'^**' 

of  a  soldier,  these  considerations  become  of  pTt^JVi^^Sf^feS^  \*k 

Tast  public  importance.    While  our  regular  ^'i?  "'tJuT^?? J'1^"L'      ,      »         v    . 

army  is  small  Smpared  with  those  of  Euro-  .vr^ Jf^  x^^^i^^'  *^?  ^""^^Ttf^'  *" 

pca£  nations,  yet  its  vigor  and  efficiency  are  *«  ^tateof  faeland,  aged  twen^ight yean 

Equally  important.    A^army  is  not  i  de-  '^r-77  J^^'^'"'^  ,^   occupation   a     [IW 

Uberatlve  fcdy.    It  is  the  «ecutive  arm.  ,^5i/»  |^*i!5ytM!^?rHfe,,*?J'7/X^ 

Its  law  is  that  of  obedience.    No  question  ™^'?<S£"!S1'^Mi!l*^iftS?.^J'l/th: 

can  be  left  open  as  to  the  right  to  command  SffZi,  ^Hu.  «»  Tm-^J  ♦JS'thT^JiL^f 

in  the  officer,  or  the  duty  of  Sbedience  in  the  F°"??.i**^,£  ^*JJ2LwSS  iS^'iS?^' 

soldier.    Vigor  and  efficiency  on  the  part  of  ?,TfhJ!fJ!'.'i"'f55?f  *'  i^^fS^J7J^ 


i^Hnn"^r„",!'J^  '^iaTn"rt."p"'m»„nI.r7n  *»»«  United  States  of  America,  and  that  I 

latiOD,  or  natural  wrong  m  tne  manner  m  _.||    „,„_    ♦i,^«,   i.^«»»4.i„    ^Ja    4^i^ut,,^^^ 

which  it  was  establishdt  public  policy  re-  ^^^  5^?  ,??°^  honestly   and    faithfully 

Jui^  that  it  should  not  b^  SisturbeS^^    4w,  ^?^^j\\  '^^  t^  n^"!  J^.^f'^^^in^pn^^ 

Siere  is  no  inherent  vice  in  the  militarf  S  tV«  nnJf£?^Lit^   I^S"*h^ 

•evice  of  a  man  forty  years  of  age.     The  age  ^' ^®  ^°**^  °^^*  *°^  ^^  ^!5?"  ^}  ^« 

5  thirtv-five.  as  p^i^ribed  in^he  Statu^.  ?S2"anTOicl^  o/war""**  "^"^  °^  "^  "^^ 

is  one  of  convenience  merelv.     The  govern-  ^^^  ^^              u^J!^h.\rr.^.^      T<^y  ^ 

ment  has  the  right  to  the  military  service  of  aa„K«^u^  ar^^A^^I^!^^;^  ^^L^ 

All  itii  Rhlfi.hodied  citizens   And  mnv   whpn  Subscribed  and  duly  sworn  to  before  me 

all  lis  aoie-Doaiea  citizens,  ana  may,  wnen  ^j    I8th  day  of  February.  A.  D.  1888. 

emergency  arises,  justly  exact  that  service  *oiai  iu»j  «*                  «« joni«i  MUler 

from  all.     And  if  for  its  own  convenience,  i«r««rvf«4«    o^  Tnf.nf^   tj^,!.,i^^  ninol,  » 

and  with  a  view  to  the  selection  of  the  best  Captain,  9d  Infantry.  Recruiting  Officer. 

material,  it  has  fixed  the  age  at  thirty-five,  The  question  presented  is,  whether  the 
it  is  a  matter  which  in  any  siven  case  it  may  petitioner  had,  in  fact,  enlisted  and  become 
waive;  and  it  does  not  he  in  the  mouth  of  a  soldier.  It  will  be  noticed  that  in  this  oath 
anyone  above  that  age,  on  that  account  alone,  of  allegiance  is  an  acknowledgment  that  he 
to  demand  release  from  an  obligation  volun-  had  enlisted,  and  that  it  was  not  an  agree- 
tarily  assumed,  and  discharge  from  a  service  ment  to  enlist.  In  this  respect  this  case  dif- 
▼oluntarily  entered  into.  The  government,  fers  from  that  of  l}/ler  v.  Pameray,  8  Allen, 
and  the  government  alone,  is  the  party  to  480,  in  whidi  the  plaintiff,  with  others,  had 
the  transaction  that  can  raise  objections  on  signed  a  paper  by  which,  in  terms,  they 
that  ground.  We  conclude,  therefore,  that  agreed  to  serve  for  a  period  of  three  years 
the  ajB^e  of  the  petitioner  was  no  ground  for  **  irom  the  date  of  our  being  mustered  into 
his  discharge.  the  United  States*  service."  In  that  case 
A  minor  question  arises  on  these  facts  as  Mr.  Justice  Gray,  then  a  member  of  the  Su- 
to  whether  the  petitioner  was  in  fact  enlisted,  preme  Court  of  Massachusetts,  in  an  opinion 
It  appears  that  on  Saturday,  February  18,  reviewing  all  the  authorities  in  England  and 
1888,  the  petitioner  entered  the  recruiting  in  this  country,  drew  a  distinction  between 
rendezvous  in  Boston,  and  expressed  a  desire  an  agreement  to  enlist,  which,  if  broken, 
to  enlist.  He  underwent  a  physical  exam-  simply  gives  a  right  of  action  for  damages, 
ination.  He  took  the  oath  of  allegiance  and  an  enlistment,  which  changes  the  status 
before  the  recuiting  officer,  signed  the  cloth-  of  the  party,  transfers  him  from  civil  to 
ing  rolls,  and  was  placed  in  charge  of  the  military  life,  and  renders  him  amenable  to 
sergeant.  The  latter  took  him  to  the  cloth-  military  jurisdiction.  Section  1842  of  the 
ing-room,  and  selected  for  his  uniform  a  cap,  Revised  Statutes  provides  that  the  army  of 
trousers,  blanket,  shirt  and  pair  of  stockings,  the  United  States  shall  be  governed  by  certain 
and  laid  them  before  him.  He  put  none  of  rules  and  articles  thereafter  stated.  Article 
these  articles  on  except  the  cap,  and  that  in  2  provides :  **  These  rules  and  articles  shall 
a  few  minutes  he  took  off.  He  then  asked  be  read  to  every  enlisted  man  at  the  time  of, 
permission  to  go  away  and  see  his  friends,  or  within  six  days  after,  his  enlistment,  and  [16( 
and  the  sergeant  told  him  to  ^o,  and  be  back  he  shall  thereupon  take  an  oath  or  affirma- 
on  Monday.  He  went  away  in  his  citizens*  tion, "  etc.  Obviously  the  oath  is  the  final 
clothes,  returned  to  his  mother's  house  and  act  in  the  matter  of  enlistment.  Article  47, 
told  her  what  he  had  done.  She  was  very  respectine  desertion,  reads :  **  Any  officer  or 
much  grieved,  and  after  some  conversation  soldier  wno,  havine  received  pay,  or  having 
with  him  went  to  the  recruiting  office,  and  been  duly  enlistea  in  the  service  of  the 
finding  three  men  there  told  them  her  errand,  United  States,  deserts  the  same,"  etc.  By 
and  was  advised  substantially  that  Grimley  this,  either  receipt  of  pay  or  enlistment  de- 
need  not  come  back,  and  might  go  to  work,  termines  the  status ;  and  after  enlistment  the 
Who  these  men  were  is  not  disclosed.  On  party  becomes  amenable  to  military  jurisdic- 
the  strength  of  that  he  did  not  return,  but  tion,  although  no  actual  service  may  have 
went  off  and  engaged  in  service  as  a  coach-  been  rendered  and  no  pay  received, 
man.     He  was  arrested  as  a  deserter  on  May  It  is  insisted  that  the  Articles  of  Wsx^^ni 
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not  read  to  him;  but  that  is  notaprerequi-  jatonla  therefor  mar  be  w>t  Bslds  •■  Told,ln  • 
•Ite.  "  Within  six  days  after"  is  the  Statute,  »""  ror  that  purpoaa  by  the  Dnlted  Ststoo. 
The  readinc  of  the  ODB  hundred  and  twentj-  t  CorporaUona  are  aaBOclalion*  of  per«oni  withta 
eight  articlla,  mnny  of  which  do  not  concern  "a  meaning  of  and  subject  to  the  i«tr1cU^ 
thl  duty  o(  a  wldfer.  la  not  easential  to  bio  S.^^^L'JTs^t'ltt^  '  •"">*="  °'  ""  «°"^ 
enllBtment.  Paragraph  Ho.  766  of  the  Army  /"""^'^S"'""'-  _^  ,  ,_^  .,..—.. 
Regulntions  of  1^1  Is  aa  followa:  "The  •■  ^"P'P^VT  hi,^*!  f^S^^t!?^ 
forSiBof  declaration,  and  of  «,.se.t  iu  the  T^^tL""^  ^^^T^X^'^^^J^ 
^n^'.Th'e''reir!;Uw,^.'^^Mye"'  U._^-ountexpende.  hyitlnprocurin^thele^ 
amined  by  the  recrultine  officer  and  surgeon,  nfo,  T74.1 

if  one  be  present,  and,  if  accented,  the  47th   Argued  Oct.  M9,  SO,  1S90.     Deeidtd  Not.  17, 
and  108d  Articles  of  War  will   be  read  to  X830. 

'   L,  after  which  he  will  be  allowed  time  b 

aider  the  subject  until  hia  mind  appean 

to  be  fullT  made  up  before  the  oath  is  ad- _, 

ministered  to  him."    That  this  was  complied   Colorado,  dismissing  a  suit  brought  b7  tli* 
with  ia  probable,  from  the  testimony.  United  States  to  aet  aside  certain  patents,  and 

The  petitioner  testifies  that  something  waa  to  declare  ibem  Told,  and  of  no  e&ect  as  agalott 
read  to   him  out  of  a  book,  though  he   is  it    Btterted. 
unable  to  lay  what  it  waa ;   ana  Captain 

Miller,  the  recruiting  officer,  testifies  that  Statement  by  ifr. /tfri^Harlmat 
he  iB  under  the  impression,  though  not  posi-  This  is  a  suit  in  equity  by  the  United  Btatei 
Cive,  that  he  read  the  47th  Article  to  him.  against  the  Trinidad  Coal  and  Caking  Coin- 
He  also  says  that  be  hod  quite  a  conversation  paay,  a  corporation  created  under  the  laws  of 
with  hiro,  inquiring  as  to  hie  past  life  and  Colorado  and  engaged  In  the  business  of  niin- 
why  he  had  decided  to  enlist.  No  solid ta-  Ingcoal.  The  defendant  holds  the  legal  till* 
tiona  were  used,  no  advanta^  taken  of  him.  to  six  tracts  of  coal  land  within  the  I*ueblo 
The  enlistment  waa  a  deliberate  act.  Via  Land  District,  in  tbe  County  of  Las  Animas,  is 
specified  amount  of  time  for  the  purpose  of  that  State,  contaisiag  in  the  aggregate  954  and 
consideration  is  prescribed  by  the  regulation.  S4-100  acres,  under  conveyances  executed  to  it 
The  oath  is  not  to  be  administered  until  his  by  various  individuals  to  be  presently  named, 
mind  la  fully  made  up,  and  that  Is  all  that  la  and  to  whom,  respectively,  patents  were  issued, 
required.  There  is  nothing  in  the  circum-  The  relief  sought  by  the  government  is  a  do-  - 
stuicea  flurroundingthe  enlMment  to  vitiate  cree  setting  aside  these  patents,  aed  declaring 
the  transaction.  Wa  conclude,  therefore,  them  void  endof  noeflectasa^tainstthe United 
n  the  whole  case,  that  the  age  of  the  peti-  Stales.    The  defendant  demurred  to  the  bill 


_A  no  bar  to  his  enlistment  of  which   upon  ibe  ground  that  it  did  not  make  a  c 
1  take  advantage ;  that  the  taking  of  for  relief  m  a  court  of  equity,  nor  allege  t 


the  oath  of  allegiance   fa  the  pivotal  fact  any  of  the  entries  were  frsudtilent  oi 

whichchangesthestatusfromthatof  civilian  traventlon  of  law.    The  demurrer  naa  warn- 

to  that  of  soldier;  that  tbe  enlistment  was  a  tained  and  the  bill  dismissed,  tbe  opinion  of 

deliberate  act  on  the  part  of  the  petitioner;  the  court  being  reported  in  87  Fed.  Rep.  18(1 

and  that  tbe  circumstsncea  surrounding  it  The  sole  queslToD  Is  whether  the  United  States 

were  not  such  aa  would  enable  him,  of  his  is  entitled  upon  the  showing  made  by  the  bill 

own  volition,  to  Ignore  it,  or  Juatify  a  court  to  tbe  relief  it  aaka. 

in  setting  ft  aside.  Taking  the  allegations  of  the  bill  to  be  true, 

TktiviSmntia  ef  At  OirmU  Court  inll  be  rt-  the  case  made  by  the  government  la  as  followat 

wrted,  and  the  case  remanded  with  fnstruc-  On  or  about  the  4ih  of  June,  1883,  T,  J. 

tion«  to  reverse  the  decree  of  the  District  Peter  and  Robert  Savage  were  officers  and 

Court  and  take  auch  further  proceedings  as  stockholders,  and    William   H.    Leffiogwetl, 

■hall  be  In  conformity  with  tne  opinion  of  Milford    H.    Wells,    Alexander    Cralgmyle, 

tbla  court.  Charles  F.  Schuman  and  Thomas  Winsbeims 

were  employee,  of  the  defendant  corporatitML 

"  Peter,  Savage  and  certain  other  offlcets  and 

imiHuai.                     A  members  of  that  oorporalioQ,  whose  names  art 

I                 UNITED  BTATEB,  Appt.,  unknown  to  tbe  government,  together  with 

•-  Lefflngwell,  Wells,  Craigmyle,  BchumaD  and 

TRnnDAD  COAL  AND  COKINO  COM-  Winsheimer,  formed  a  scheme  to  procure  pX- 

FANY.  enia  for  these  lands  "  for  the  beneOt  and  ob 

behalf  of  said  defendant  corporation,  and  fior 

(BaeB.aBei)orteT^ed.i6o-iTi.)  the  purpose  of  enabling  laid  corponllon  to 

fraudulently  obtain  titles"  from  tbe  United 

PiMie  landt—jyavd  in  cblitiiUnff  bg  eorpora-  states  for  iu  "  coal  lands  In  ezcosa  of  830 

Uent—reimhtTiemtnL  acres,  contrary  to  the  statuta  of  the  United 

Slatea  In  such  cases  made  and  provided."    la 

I.   Where  m«nbeia  of  a  oorporatioii.  ana  Its  am-  furtherance  of   that  scheme  the  persons  Jult 

plorte,  w«e  in  acenla  to  obtaining  from  th<  named,   end   those  aosociated  with   them,   at 

ESSSSr^wn'^.*^'^^  ^  ™  ^  «"°e  o"*  of  "'«'"•  "'  *»^^"*  Mtiog  for  then 


1890. 
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"  DO  portion  of  the  tract  of  land  described  as 
the  northeast  quarter  of  section  six,  township 
thirty-four  south,  of  ran^e  rixty -three  west,  of 
the  sixth  principal  meridian,  and  containing 
one  hundred  and  fifty-two  and  58-lOOths  acres, 
was  in  the  possession  of  any  other  party ;  that  said 
Robert  Savage  was  twenty  one  years  of  age,  a 
citizen  of  the  United  States,  and  had  never  held 
nor  purchased,  as  an  individual,  or  as  a  mem- 
ber of  any  association,  lands  under  the  laws  of 
the  United  States  relating  to  the  sale  of  coal 
lands  of  the  United  States:  that  he,  the  said 
8ava^,  was  well  acquainted  with  the  character 
of  said  land  and  with  every  legal  subdivision 
thereof,  and  had  frequently  passed  over  the 
same;  that  his  knowledge  of  said  land  was  such 
as  to  enable  him  to  testify  understandingly  in 
recard  thereto;  that  said  land  contained  lar^ 
deposits  of  coal,  and  was  chiefly  valuable 
therefor:  that  there  was  not,  to  his  knowledge, 
within  the  limits  thereof,  any  vein  or  lode  of 
quartz  or  other  rock  in  place,  bearing  gold,  silver 
or  copper;  and  that  there  was  not  within  the 
limits  of  Paid  land,  to  his  knowledge,  any  val- 
uable deposits  of  gold ,  silver  or  copper."  This 
afiidavit  was  subscribed  and  sworn  to  by  Sav- 
age on  the  4th  of  June,  1888,  before  the  register 
of  the  laud  office  at  Pueblo.  The  other  affi- 
davit, subscribed  and  sworn  to  before  the  same 
officer  by  Leffingwell  and  Wells,  set  forth  in 
substance  the  same  facts  as  being  within  their 
knowledge. 

Theconspiratora,or  some  one  or  more  of  them, 
or  someone  acting  for  them,  on  or  about  the 
same  date,  filed  these  affidavits  in  the  land  of- 
fice at  Pueblo,  and  made  application,  in  the 
name  and  on  behalf  of  Savage,  to  enter  and 

Surchase,  under  the  statutes  of  the  United 
tates,  this  tract  of  one  hundred  and  fifty-two 
and  ^j^  acres,  as  vacant  coal  land;  and  at  the 
same  tune  there  was  paid  to  the  receiver  of 
public  moneys  at  that  office  the  sum  of  three 
thousand  and  fifty  and  ^  dollars  as  the  pur- 
chase price  of  the  tract  at  twenty  dollaro  per 
acre.  Thereupon  the  register  issued  in  dupli- 
cate a  certificate  to  the  effect  that  Savage  had 
on  that  day  purchased  this  land  from  that  offi- 
cer at  the  price  stated;  that  the  payment  of  the 
price  had  been  made  in  full  as  required  by  law; 
and  that,  on  the  presentation  of  the  certificate 
to  the  commissioner  of  the  General  Land 
Office,  he  would  be  entitled  to  receive  a  patent 
for  the  land.  Upon  the  payment  of  this  money 
and  the  issuing  of  the  certificate,  the  receiver 
delivered  to  Savage,  or  to  the  conspiratora,  or 
to  some  one  of  them,  or  to  someone  for  them, 
in  duplicate,  a  receipt  which  in  effect  acknowl- 
edged that  he  had  paid  the  above  sum  as  and 
for  the  price  of  the  land  at  twenty  dollara  per 
acre.  This  being  done,  the  register  and  re- 
<«iver  forwarded  the  papers,  affidavits,  appli- 
cations and  one  of  tbe  certificates  and  receipts 
to  the  General  Land  Office  at  Washington,  de- 
livering the  other  duplicate  certificate  to  tbe 
coDspiratora,  or  to  some  one  of  them,  or  to 
someone  acting  for  them,  "  such  delivery  pur- 
])orting  to  be  for  and  on  behalf  of  the  said  Kob- 
ert  Savage." 

Similar  applications  and  affidavits  were  pre- 
pared and  filed,  at  tbe  instance  of  the  same 
persons,  in  behalf  of  Leffingwell,  Wells, 
Craigmyle,  Schumaii  and  Winsheimer,  respec- 
tively, in  reference  to  the  remaining  tracts, 

lt7  U.  S. 


and  they  severally  procured  patents  to  be 
issued,  as  follows:  to  Savage  for  152  and  -^ 
acres;  to  Leffiingwell,  Craigmyle,  Schuman  and 
Winsheimer,  each,  for  160  acres;  and  to  Wells 
for  161  and  ^Vv  acres.  The  government,  re- 
lying upon  such  affidavits  and  certificates, 
believing  that  the  lands  were  legally  entered 
by  each  Individual  for  his  own  use  and  benefit, 
and  in  ignorance  of  the  conspiracy  and  its  ob- 
jects, issued  patents  for  tbe  several  tracts,  pur- 
porting thereby  to  convey  all  its  rights,  title, 
interest  and  estate  therein  to  the  parties, 
respectively,  in  whose  names  the  entries  were 
made.  The  patents  were  subsequently  dellv* 
ered  to  the  patentees  or  to  someone  represent- 
inff  them  and  acting  in  their  name. 

It  also  appean  from  the  bill  that  Savage, 
Leffingwell,  Wells,  Craigmyle,  Schuman  and 
Winsheimer  did  not  enter  the  lands  for  their 
own  use  and  benefit,  nor  for  the  use  and  bene- 
fit of  any  of  them,  but  for  the  direct  use  and 
benefit  of  the  Trinidad  Coal  and  Coking  Com- 
pany; that  its  officers  procured  the  en  try  men 
to  go  in  a  body  to  the  City  of  Pueblo  to  file  the 
above  papers  as  stated;  that  the  papere  and 
affidavits  were  drawn  and  prepared  by  its  offl- 
cen;  that  the  expenses  of  the  conspiratore  in 
going  to  that  city  to  make  the  entries  were  paid 
by  its  officers,  acting  for  it  and  in  its  behalf; 
that  the  entirepurchase  money  for  all  the  tracts 
and  all  land-ofSce  fees,  costs  and  expenses  were 
paid  by  tbe  Company;  that  immediately  after 
tbe  filing  of  the  affidavits  in  the  Und  office, 
and  the  pretended  entries.  Savage,  Leffingwell,  [IM 
Wells,  Craicrmyle,  Schuman  anil  Winsheimer, 
and  each  of  them,  executed  and  delivered  to 
the  Company  warranty  deeds  conveying  to  it 
each  of  said  tracts;  that  the  Company  imme- 
diatelv  entered  into  possession,  and  has  pos- 
sessed and  claimed  the  lands  until  the  present 
time;  that  no  one  of  the  patentees  has  ever 
claimed  or  asserted  any  npht  or  interest  in 
them,  or  in  any  of  them,  by  virtue  of  tbe  above 
frauaulent  and  illegal  entries;  that  the  entries 
were  in  reality  and  effect  a  purchase  of  the 
lands  by  the  Company,  and  that  tbe  entries  and 

Surcbases  by  tbe  persons  named  were  only  a 
evice  to  evade  the  laws  of  the  United  States 
and  to  procure  for  tbe  defendant  a  greater 
amount  of  coal  lands  than  it  could  legally  pur- 
chase and  hold. 

The  bill  further  alleges  that  these  entries  of 
coal  lands  were  illegal  for  the  additional  reason 
that,  prior  to  the  fourth  of  June,  1883,  Peter, 
being  an  officer  and  stockholder  of  the  Com- 
pany, had,  on  the  fifth  day  of  August,  1881, 
entered  and  purchased  under  the  laws  of  the 
United  States  one  hundred  and  sixty  acres  of 
vacant  coal  land,  and  other  officen  and  stock- 
boldera  of  the  Company,  namely,  Charles  P. 
Teat,  Joseph  L.  Prentiss,  Orlando  B.  Wheeler 
and  othere  whose  names  are  unknown  to  the 
government,  had  purchased  tracts  of  coal  land 
of  the  United  States,  all  of  which,  entered  and 
purchased  by  T.  J.  Peter  and  by  such  other 
officero  and  stockholdera  of  the  Company, 
were,  on  the  fourth  day  of  June,  1833,  held  and 
owned  by  the  defendant,  and  were  in  the  aggre- 
gate in  excess  of  three  hundred  and  twenty 
acres  of  coal  land;  that  neither  the  Company 
nor  any  member  or  officer  of  it,  for  its  own 
benefit  or  in  its  behalf,  could  then  legally  entex 
or   purchase   additlomA  cotX  \bxv^%  \\f^\s!L  >^^ 
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govenimeDt;  and  that  when  said  tracts  were  acre  for  such  lands  as  shall  be  within  fifteen 

conveyed  to  it  by  the  several  patentees  it  had  miles  of  such  road. 

full  notice  of  the  alleged  fraudulent  scheme,  as  '*  Sec.  2348.    Any  person  or  association  of 

well  as  of  the  fact  that  the  lands  were  being  persons  severally  qualified,  as  above  provided, 

entered  and  purchased  for  its  benefit  exclu-  who  have  opened  and  improved,  or  shall  here*     \ 

sively.  after   open   and    improve,  any  coal  mine  or 

,  mines  upon  the  public  lands,  and  shall  be  in 

Mr.  Wm.  A.  M»a«7,  Assistant  Atty-Oen,,  actual  possession  of  the  same,  shall  be  entitled 
for  appellant.                               w^            j^®*  preferencerieht  of  entry,  under  the  preced- 

Messrs.  Geo,  B.  Peek,  Chas*  £•  Gast  and  i^g  section,  of  the  mines  so  opened  and  im- 

^m?*  ^'P^"*  ^o''  appellee:  proved:  Provided,  That  when  any  association 

The  various  Pre  emptlon  Laws  permit  a  pre-  of  not  less  than  four  persons,  severally  quali- 

emptor  to  sell  his  right  prior  to  making  his  fied  as  above  provide^  shall  have  expended  not 

en^y.       ^  less  than  five  thousana  dollars  in  working  and 

ThredgiU  ▼.  Pintard,  68  U.  8.  12  How.  24  improving  any  such  mine  or  mines<»such  asso- 

(13:  877);  Marks  v.  Dixon,  61  U.  8.  20  How.  elation  may  enter  not  exceeding  six  hundred 

5$*^^^^-^92?^'^y^/^-^^-^'^^-^-l$^*^^«  and  forty  acres,  including  such  mining  im- 
291  (20: 562);  Lamb  v.  Davenport,  85  U.  8.  18  provemente  " 

Wall  ^7  (21: 759).  «.Sec.  2350.    The  three  preceding  section* 

A  contract  between  two  persons  whereby  ghall  be  held  to  authorize  only  one  entry  by 

coal  land  is  to  be  entered  by  one  for  their  joint  the  same  person  or  association  of  persons;  and 

benefit  involves  no  fraud  on  the  government,  n©  association  of  persons  any  member  of  which 

and  is  enforceable.  shall  have  taken  the  benefit  of  such  sectiooa. 

Lipscomb  v.  A^f<rA^,  6  Colo.  290;  opinion  of  either  as  an  individual  or  as  a  member  of  an.      f 

the  circuit  court  in  this  case,  87  Fed.  Rep.  180.  other  association,  shall  enter  or  hold  any  othei 

The  government   cannot  equitably  ask    to  lands  under  the  provisions  thereof;  and  no 

have  these  patents  vacated  without  offering  to  member  of  any  association  which  shall  have 

pay  back  the  purchase  price.  taken  the  benefit  of  such  sections  shall  enter  or 

^Josdtckv  6ehaU,W  U.  8.  285.  258  (25:  889,  hold  any  other  lands  under  their  provisions; 

842);  Matthews  "7,   Warner,  6  Fed.  Rep.  461;  and  all  persons  claiming  under  section  twenly- 

Daniell,  Ch.  Pr.  and  PI.  (5th  Am.  ed.)  886, 887,  three  hundred  and  forty-eight  shaU  be  required 

^2;^        ,_  i      x.  11.^  prove  their  respective  rights,  and  pay  for 

When  the  sovereign  becomes  a  suitor,  he  the  lands  filed  upon  within  one  year  from  the 

Bnbmits  his  rights  to  settled  judicial  notions  of  time  prescribed  for  filing  their  respective  claims, 

morality  and  good  faith,  the  same  as  a  subject,  and  upon  failure  to  file  the  proper  notice,  or  to 

Brent  v.  Bank  of  Washington,  85  U.  8.  10  pay  for  the  land  within  the  required  period. 

Pet.  596.  614,  615  (9:  547,  654,  565);  7%«  5k*mi,  the  same  shall  be  subject  to  entry  by  any  other 

74  U.  8.  7  Wall.  152, 154  (19: 129.  180);  United  qualified  applicant."  ^    ^      J 

States  V.  Eughes,  52  U.  8.  11  How.  562,  568       '.gee.  2852.  Nothing  in  the  five  preceding 

(18: 809);  Fifth  Nat.  Bank  ▼.  Long,  7  Biss.  602;  sections  shall  be  construed  to  destroy  or  impair 

United  States  v.  Throckmorton,  4  8awy.  42,  43,  any  righto  which  may  have  attached  prior  to 

69;  United  States  v.  Pratt  Coal  db  Coke  Co,  18  the  third  day  of  March,  eighteen  hundred  and 

Fed.  Rep.  708;  Moffat  v.  United  States,  112  U.  seventy-three,  or  to  authorize  the  sale  of  lands 

8.  24(28:  6^8);  United  States  T.  Minor,  114  valuable  for  mines  of  gold,  silver  or  copper." 
U.  8.  288  (29: 110).  ® 

*~1     ofl^e^^ult"^'^  '^"""^  ""^  ^^^"^^^^   Eu]?hVs^??lieTairc^^^^^ 

The  patents  in  question  were  based  upon  en-   5^*'^  ^*^^®  ^^  f  Ji^^^'^f  expressed  that  do 
tries  mSde  underactions  2847,  2848,  23^^  and  f^^^^^'^'^J^^^T 

fe^cS^t^n^n^^^^^^^^  Sy  tE  "ml  ^^A^ ^1^^^^  ^d"tS2j 

S^^fw^    T^lL^iiS^^^^  •    "°o  association  Of  persons,  any  member  of 

chap.  279.    These  sections  are  as  follows:  ^^^^^  ^^jl  j^^^^  ^^^^  ^^^  ^^^^^  ^,  ^^^^ 

"  8ec.  2847.    Every  person  above  the  age  of  sections,  either  as  an  individual  or  as  a  mem- 

twenty-one   years,    who   is   a  citizen  of  the  ber  of  any  other  association,  shall  enter  or  bold 

United  States,  or  who  has  declared  his  inten-  anv  other  lands  under  the  provisions  thereof.** 

tion  to  become  such,  or  any  association  of  per-  It  is  contended  that  the  case  made  by  the 

sons  severally  qualified  as  above,  shall,  upon  bill  is  not  within  the  prohibitions  of  the  8tat- 

application  to  the  register  of  the  proper  land  ute,  although  the  demurrer  admits  that  the 

otnce,  have  the  right  to  enter,  by  legal  subdi-  Trinidad  Coal  and  Coking  Company  acquired 

visions,  any  quantity  of  vacant  coal  lands  of  the  lands  in  dispute  pursuant  to  a  scheme 

the  United  States  not  otherwifie  appropriated  or  whereby  the  several  tracto  were  to  be  entered 

reserved  by  competent  authority,  not  exceed-  for  ito  benefit,  in  the  name  of  certain  persons^ 

ing  one  hundred  and  sixty  acres  to  such  indi-  its  officers,  stockholders  and  employes- the 

vidual  person,  or  three  hundred   and  twenty  title,  when  thus  obtained,  to  be  conveyed  to  the 

acres  to  such  association,  upon  payment  to  the  Company,  which  should,  and  did,  bear  all  the 

receiver  of  not  less  than  ten  dollars  per  acre  for  expenses  attending  the  entries  and  purchases 

guch  lands,  where  the  same  shall  be  situated  from  the  government.    This  contention  cannot 

more  than  fifteen  miles  from  any  completed  be  sustained  unless  the  court  lends  its  aid  to 

railroad.  Mod  not  ieas  ihao  twenty  dollars  per  make  successful  a  mere  device  to  evade  th» 

#tf  137  r  % 
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Statute.  The  policy  adopted  for'  disposing  of 
the  vacant  coal  lands  of  tbe  United  States 
diould  not  be  frustrated  in  this  wa^.  It  was 
for  Congress  to  prescribe  tbe  conditions  under 
which  individuals  and  associations  of  individu- 
alfl  might  acquire  these  lands,  and  its  intention 
■houldnot  he  defeated  by  a  narrow  construc- 
tion of  the  Statute.  If  the  scheme  described 
in  the  bill  be  upheld  as  consistent  with  the 
Statute,  it  la  eas^  to  see  that  the  prohibition 
upon  an  association  entering  more  than  three 
hundred  and  twenty  acres,  or  entering  or  hold- 
fng  additional  coal  lands,  where  one  of  its 
members  has  taken  the  benefit  of  its  provisions, 
would  be  of  no  value  whatever.  It  is  tme,  in 
the  present  case,  that  some  of  the  persons  who 
made  the  entries  in  question  were  not,  strictly 
•peaking,  members  of  the  corporation,  but  only 
its  employes.  But  as  they  were  parties  to  the 
idleged  scheme,  and  were,  in  fact,  agents  of 
the  defendant  in  obtaining  from  the  govern- 
ment coal  lands  that  could  not  rightfully  have 
been  entered  in  its  own  name,  that  circum- 
stance is  not  oontroUine.  Besides,  it  appears 
horn  the  bUl  that  when  mat  scheme  was  formed 
and  executed,  Peter  and  other  officers  and 
itockholders  of  the  association  had  taken  the 
benefit  of  the  Statute,  and  that  the  lands  origi- 
nally entered  and  purchased  by  them  were  then 
held,  and  owned  by  the  Company,  and  were  in 
excess  of  three  hundred  and  twenty  acres. 
There  is,  consequently,  in  view  of  all  the 
allegations  of  the  bill,  no  escape  from  tbe  con- 
^unon  that  the  lands  in  question  were  fraudu- 
lently obtained  from  the  United  States.  We 
•ay  fraudulently  obtained  because,  if  the  facts 
SMimitted  by  the  demurrer  had  been  set  out  in 
the  papers  tiled  in  the  land  office,  the  patents 
•ought  to  be  canceled  could  not  have  been 
Issued  without  violating  the  Statute.  The  de- 
fendant would  not  have  been  permitted  to  do 
indirectly  that  which  it  could  not  do  directly. 
If  the  patents  could  not  have  been  rightfully 
issued  upon  papers  disclosing  the  fact  that 
Savage,  Leffingwell,  Wells,  Crai^myle,  Schu- 
man  and  Winsheimer  were  really  acting  in 
behalf  of  and  as  the  agents  of  an  association 
which  was  to  meet  all  the  expenses  attending  the 
applications,  and  which  already  held  and  owned 
coal  lands  formerly  belonging  to  the  United 
States,  and  under  conveyances  from  some  of  its 
members  who  had  previously  taken  the  benefit 
of  the  Statute,  it  is  difficult  to  perceive  why  the 
bill  does  not  make  a  case  entiiling  the  govern- 
ment to  the  relief  asked.  These  views  are  in 
accordance  with  the  practice  in  the  Depart- 
ment of  the  Interior.  Adolph  Peterfen,  6  Land 
Dec.871  \NoTthern  Pae.  Coal  Co.  7  Land  Dec.422. 
It  is  confidently  asserted  by  the  Company 
that  the  individuals  making  entries  who  were 
citizens  of  the  United  Slates,  and  not  members  of 
•n  association  of  persons,  had  a  right  under  the 
Statute,  and  upon  their  own  responsibility,  to 
enter,  each,  the  quantity  of  coal  lands  for  wnich 
they  respectively  received  patents,  and  that,  hav- 
ing obtained  patents,  they  were  at  liberty  to  dis- 
pose of  the  lands  as  they  saw  proper,  even  to 
•n  association  of  persons  which,  or  some  mem- 
ber of  which,  had  already  taken  the  full  ben- 
efit of  the  Statute.  Whether  this  be  so  or  not, 
nothing  else  appearing  than  is  just  stated,  we 
need  not  now  decide.  The  case  before  us  is 
not  of  that  class.    It  is  the  case  of  an  associa- 1 
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tion  seeking  to  evade  an  Act  of  Congress  by 
usinff  for  its  own  benefit  the  names  of  both  its- 
meoobers  and  employes  to  obtain  from  tbe  gov- 
ernment vacant  coal  lands  which  it  could  not 
legally  obtain  upon  entries  made  in  its  owa 
name,  and  which  it  was  expressly  forbidden  to 
enter  by  reason  of  some  of  its  members  having 
previously  taken  the  benefit  of  the  Statute. 

In  McKinUv  y.  Wheeler,  180  U.  S.  030,  63e 
[82:1048,1050],  it  was  decided  that  section 
2319  of  the  Revised  Statutes,  declaring  valua- 
ble mineral  deposits  in  lands  belonging  to  the 
United  States  to  be  free  and  open  to  explora- 
tion and  purchase,  and  the  lands  in  which  they 
were  found  to  occupation  and  purchase  by 
citizens  of  the  United  States  and  those  who 
have  declared  their  intention  to  become  such, 
did  not  preclude  a  private  corporation,  formed 
under  the  laws  of  a  State,  whose  members 
were  citizens  of  the  United  States,  from  locat- 
ing a  mining  claim  on  the  public  lands  of  the 
United  States.  Thus  far  it  has  been  assumed 
that  the  defendant,  although  an  incorporated 
company,  is  an  "association  of  persons  with- 
in the  meaning  of  the  Statute  relating  exclu- 
sively to  the  vacant  coal  lands  of  the  govern- 
ment, and,  as  such,  is  subject  to  the  restriction 
as  to  the  number  of  acres  of  such  lands  that 
may  be  entered  in  its  name.  We  have  seen 
that  the  right  to  enter  such  lands  is  given  only 
to  persons  above  the  age  of  twenty- one  years 
who  are  citizens  of  the  United  States,  or  have 
declared  their  intention  to  become  such,  and 
to  associations  of  persons  severally  so  qualified; 
and  each  person  of  the  former  class  is  per- 
mitted to  enter  not  exceeding  one  hundred  and 
sixty  acres,  while ''associations  of  persons, ** 
severally  qualified  as  al)ove,  may.  enter  not  ex- 
ceeding three  hundred  and  twenty  acres, 
g  2347.  The  object  of  these  restrictions  as  to 
quantity  was,  manifestly,  to  prevent  monopo- 
lies in  these  coal  lands.  The  reasons  that  sug- 
gested the  prohibitions  in  respect  to  associa- 
tions of  persons  apply  equally  to  incorporated 
and  unincorporated  associations.  But  ^e  pur- 
pose of  tbe  government  would  be  defeatea  al- 
together, if  it  should  be  held  that  corporations 
were  not  "associations  of  persons"  within  the 
meaning  of  the  Statute,  and  subject  to  the  re- 
strictions imposed  upon  the  latter  by  sections 
2847  and  2850.  It  is  unreasonable  to  suppose 
that  Congress  intended  to  limit  4he  rij^ht  of  en- 
tering coal  lands  to  one  hundred  and  sixty  acres 
in  the  case  of  an  individual,  and  to  three  hun- 
dred and  twenty  acres  in  the  case  of  an  unin- 
corporated association,  and  leave  the  way  open 
for  an  incorporated  association,  by  means  of 
entries  made  for  its  benefit  in  the  names  of  its 
officers,  stockholders,  employes  and  agents, 
to  acquire  public  coal  lands  without  any 
restriction  whatever  as  to  quantity.  The 
lan^age  of  the  Statute,  to  say  nothing  of  the 
policy  which  underlies  it,  does  not  require  or 
permit  any  such  interpretation  of  its  provisions. 
The  words  "  association  of  persons  are  often, 
and  not  inaptly,  employed  to  describe  a  cor- 
poration. An  incorporated  company  is  an  as- 
sociation of  individuals  acting  as  a  single  per- 
son, and  by  their  corporate  name.  As  this 
court  has  said,  "  private  coroorations  are  but 
associations  of  individuals  united  for  some  com- 
mon purpose,  and  permitted  by  the  law  to  use 
a  common  seal,  and  to  change  its  members 
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Trilliont  It  dLisolution  of  tbe  association."   Bat  FRANK  MORRISSET.  Amt               r 

Hmort  &  P.  H.  Co.  v.  mnh  Baptitt  C/ivreh,  108  e.                                     ^ 

U.  8.  817  830  [27:789.  'J4fl.  MAJOR  DAVID  PERHT. 
One  other  point  discussed  at  tbe  bardeserret 

170]    coDsirteTalloa.     It  is  coDtended  by  the  defend-  tB«e  S.  0.  Beporter'i  ol  UT-UQJ 
anttbst  tbeUDlted6Uteslssub]ect,asaeu{lor, 

to  the  same  rules  that  control  courts  of  equity  EnlUt'menU  t'n  the  army  bj/  minort — not  totda- 

KbeD  deterailniDg.  as  between  prlTBtepeTaoas,  bU  by  infant — ii^ant,  uA«n  punMable  fir 

wbetberparltcular  relief  abould  be  granted;  Ibat  detertion. 
Ihegoveinmenl,  aakingequily,  must  do  equity; 

and,  consequeQlly,  that  tbe  bill  is  defpctke  m  1.   Bee  lllT,  D.  8.  Rev.  But.  thM  no  penoa  noder 

not  contatnlDg  a  dislioct  offer  to  refund  the  tlie«««i>f  twentr-onsTeaitiballbeenllited  into 

uioneyB  which,  it  Is  alleged,  werefurnkh«l  by  the  mUltair aorvioe  ol  the  Tnlted  Statmrithout 

the  defendant  1o  the  several  persons  lo  whom  *''*  wntiea  oonseni  of  bla  pareati  or  Kuardlana, 

patents   were  Issued.      Tbe   rule   referred   to  ^ '<»  the  bewOt  of  the  patent  or  »uardl«^  but 

abould  not  be  enforced  in  a  case  like  tbe  prea-  ,  "f"""!?'"^.'*'  *°  '""  "■"""■    * 

«nt  one.     In  tbe  matter  of  disposing  of  tbe  '■.l''.!:"l^'!S!.        .".^'''TI.,     ';*'''S??~" 

,acant  cosi  lands  of  the  Uni£stf-es.  tbe  ^^'CJ^'n^voial^S^riX?'""" 

aovernnnen   should  not  be  regarded  as  occupy-  ab  infant,  whThas  a  i^nt.  havlM  eoIlWea. 

fng  the  atritude  of  a  mere  aeTler  of  real  estate  *^  ,„^„'ble  to  m^S^'TlI^loUerin^TS 

for  Its  market  value.     It  la  not  lo  be  prwumed  p^^t  ^om  not  intortere.  Is  bound  to  remain  la 

Ibst  tbe  small   price  per  acre  required  from  theaervJoe,«ndl»piml«hBblBford( 


those  desiring  to  obtain   a   title  to  sucb  landa  tj^q   g3j  V 

bad  aoy  influence  In  delermiDin?  the  poilcv  to  8uimiUidOet.Sl.1896.  Dekdtd  Nov.  17.  ISM. 

he  adopled  In  opening  them  to  entry.     They 

were  held  in  trust  for  oil  the  peopfe;  and  In  i  ppEAL  from  an  order  of  tbe  Circuit  Court 

making   regulations    for  disponing   of  them,  A.  of  the  United  Slates  for  tbe  Eastero  Dto- 

Congress  took  no  thotighl  of  their  pecuniary  trlct  of   Missouri,  remanding  the    petitioner, 

value,  but  in  I  he  discharge  of  a  high  publfc  Frank  Morrissey.  lo  tbe  cuatody  of  tbe  miliiarr 

duly  and  In  the  mte rest  o7  tbe  whole  country  aulboriliea.  by  whom  he  was  held  on  tbe  cliarm 

.ntiThi  lo  develop  the   material   reaourcea  of  of  desertion.     Afflrmad. 


inpbl  lo  develop  the   material   reaourcea  of  of  desertion.     Afflrmad. 

the  United   Slate*  by  opening  Ita  vacant  coal  fhe  facia  are  slated  In  the  opinion, 

lands  10  enlry  by  individuals  and  by  associa-  Ideur*    Henrr  W.  Patnan  and  DanUt 

liooa  of   persons  at  prices  below  ibeir  actual  jVov^  Eirby.  for  appellant: 

value.     The  conlrolling  object  of  thla  and  sim-  Morrissey  bad  not  become  legally  B  anldier. 

liar  suits  Is  to  enforce  a  public  atalule  against  xhe  consent  of  parents,  of  tbe  mother  If  lbs 

those  who  have  violated  lU  provisions.     It  is  f^i^„  ig  a<A  living,  aa  well  as  of  the  infant  kod 

not  disputed  Ihal  the  Attorney- General  may.  In  of  tbe  government,  ia  a  condition  precedent  to 

virtue  01  theaulbority  vested  In  him.  Institute  the  goveroment's  right  to  tbe  custody  of  the  In- 

tbia  suit.    According  to  tbe  allegations  of  tbe  f^Qt  g  person 

Ml!,  which  are  admitted  to  be  true,  the  defend-  ^  parie  Mown,  I  Murpbey  (N.  CI  836; 

ant  U  a  wrong  doer  against  whom  the  govern-  Slionur-*  Com,  I  Law  Repoa.  (S.  C.)  65,  09: 

ment  seeks  to  vindicate  its  policy  in  reference  to  pitted  St.tUM  v.  Aitd^rton,  1  Cooke  (Tenn.)  148: 

tbe  dewlopment  of  i«  vacant  coal  lands.  Cod-  cfam.  v.  Harriton.W.  Masa.  64.  65;    Com,  t. 

Kp*».  when  establishing  that  policy,  was  not  i^vthing.lA.  67,70,71;  Owi.  v.  OtWan,  8 Bina. 

und   to  ^ume  that   ndividuals  or  assocIa-  355    t^im"  Cam.  2  Uw  RepOS.  (N.  C.)  47,  OS, 

tionsof  individuals  would  aiiempt  to  defeat  it  M;  Oirtton'*  ai«i,7  Cow.471;  Qm.v.Domu», 

by  means  of  fraudulent  schemea  or  otherwise.  ^4  Pick  227  239  280;  KeeUt'*  Out  HempoL 

If  tbedefendaollsenlitled.upoa  acancellalton  30$,   31O;    0am.  v.  Fox,  7  Pa.  886;  KimbatCt 

of  the  patenia  fraudently  and  illegally  obtained  p^^  g  i^„  Rep.  600;  United  Statet  t.  Wright, 

from  tbe  Lnited  States,  in  the  name  of  others,  5  phila.  296,  SB8;  Be  McDonald,  1  Low.  100, 

for  lla  benefit,  to  a  return  of  the  moneys  fur-  iq.^;   fl<  Andrew.  1   Hask.   87;  Re  XcLatt. 

nisbedto  lUagenta  in  order  to  procure  such  g  Blatchf.  87;  Com.  v.  B^oJa!,  8  Pbila.  623;  St 

patenta,  we  must  a-'a-nne   that  Congreaa  will  MeNalty.  3  Low.  270;   Unibd  Statet  ».  floJ*- 

makean  appropriation  for  that  purpose,  when  ^„  laped.  Rep.  Sfl;  ifo  Bafcfr.  23  Fed.  Rap. 

It  becomes  necessary  to  do  ao.     The  proposl-  8q.  Se  Chapman,  2  L.  R.  A.  883,  87  Fed.  Rep. 

Hon  that  the  defendant,  hsfinK  violated  apub-  327, 

lie  statute  In  obtaining  public  lands  that  were  Xn  infant's  contract  for  military  ierrlce,  like 

dedicated  toother  purposes,  cannot  be  required  ,„  oiher  of  hla  contracts,  can,  at  common 

to  Burrender  them  until  it  has  been  reinbutsed  |,„  i^^  effeotl»ely  ratified  by  him  only  mft« 

the  amount  expended   bv  It  in  procuring  the  ijig  iiajorlty. 

legal  tille,  i*  not  within  the  reason  of  tbe  ordi-  gtaU  t.  Dimitk,  13  N.  H.  194,  199;   Wetttr* 

nary  rule  Ibat  one  who  aeeks  equity  must  do  [^  XeUg.  Co.  v.  Davenport,  97  U.  S.  809,  TO 

equity;  and,  If  austalned,  would  Interfere  with  (34.  1074    1060). 

tbe  prompt  and  efDcient  administration  of  Ihe  fhe  additional  remedy  tor  minora  by  apped 

public  domain.    Let  the  wrong-doer  first  re-  lo  the  Secretary  of  War,  given  by  SUt  IW< 

■lore  what  It  confeeses  to  have  obtained  from  ^hap.  18,  sec.  MO,  and  chap.  287,  eeo.  0  dS  BtaL 

tbe  government    bv   means    of   a  fraudulent  at  U  S80),  was  not  exclusive  of,  or  a  iuhatitnla 

scheme  formed  by  lisofHcera,  stockholders  and  fo,^  the  remedy  by  habeas  corpua. 

employes  in  violation  of  law.  _^ 

He  decree  i*  retorted,  with  direetiont  to  over-  Non.-.d*  lonaMleourts-fMrtbd.-^K^dkUMA 

rule  the  demarrer,  and  for  Hrther  proceedins*  a*  ta  ptnam  and  ojleen;  Atru  coHtObdad,  sit,  aaa 

not  ituoiuittent  ailh  {Am  opinion.  tiot«to  WOkes  v.  muanun,  U:  tUL 
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Seavey  ▼.  Seymour,  8  Cliff.  439.  450-458;  U. 
Rev.  Stat.  §  5506;  WiDthrop,  Military  Law, 

a 

The  ftalement  at  the  time  of  the  enlistment, 
at  be  was  twenty-oue  Tears  old,  does  not 
Un>  him  from  obtaining  his  discharge. 
A  TarhU,  25  Wis.  390.  412,  418;  Tucker  ▼. 
'i^dand,  85  U.  8.  10  Pet.  58,  77  (9:  845,  858); 
mroe  y.  BirdiaU,  1  Johns.  Cas.  127, 128;  Mer- 
am  ▼.  Cunningham,  11  Gush.  40. 
Hia  departure  from  the   barracks  without 
aye  did  not  depriye  him  of  his  right  to  be  dis- 
targed  on  habeas  corpus. 
Defff9  Ca9e,  25  Law  Rep.  688,  540;  McNul- 
^%  Caie,  2  I^w.  270. 

Mr.  Wm«  H.  Tait»  SoUeitor-Oen.,  for  ap- 
>11ee: 

The  enlistment  was  binding  on  Morrissey 
itbout  his  mother's  consent.  It  was  not  voia, 
at  yoidable,  and  she  alone  could  ayoid  it. 
United  States  v.  WyngaU,  5  Hill,  16;  UniUd 
UUee  y.  Cottingham,  1  Rob.  (Ya.)  615;  Bex 
,  Batherford  Qreys,  1  Bam.  &  C.  848;  United 
iaiei  y.  Blakeney,  8  Gratt.  411;  United  States 
.  Lipscomb,  4  Gratt.  41;  Com.  y.  Morris,  1 
hila.  881;  Ex  parte  Roberts,  2  Hall,  Am.  Law 
oar.  192;  Com.  y.  Barker,  6  Binn.  426;  Lanet- 
%n  y.  Birtfe,  80  Conn.  488;  Be  Disinger,  12 
bio  8t  256. 

Morrissey  was  estopped  to  ayoid  his  contract 
r  enlistment. 

Be  Cosenoto,  87  Fed.  Rep.  668,  and  cases 
ted;  United  States  Y,  Gibbon,  24Fed.  Rep.  185; 
*s  MeVey,2SFed.  Rep.  878;  Be  Beswiek,  25 
[ow.  Pr.  149, 152. 

Eyen  if  Morrissey  could  baye  ayoided  the 
mtract,  he  did  not  do  so,  and  it  remains  bind- 

Be  Kaufman,  41  Fed.  Rep.  876;  Wilbur  y. 
raee,  12  Johns.  68;  Be  Davison,  21  Fed.  Rep. 
L8;  C-om.  y.  Camae,  1  Serg.  &  R.  87;  Com,  y. 
amble,  11  Serg.  &  R.  98;  Be  Dew,  25  Law 
ep.  593;  MeConologue^ii  Case,  107  Mass.  154; 
§  Dohrendorf,  40  Fed.  Rep.  148;  Be  Oraham, 
Jones  L.  (N.  C.)  416. 

Mr.  Justice  Brewer  deliyered  the  opinion 
f  the  court: 

Tbia  case,  appealed  from  the  Circuit  Court 
»r  the  Eastern  District  of  Missouri,  presents, 
te  that  of  United  States  y.  OrimUy  [ante^ 
IS],  Just  decided,  a  question  arising  on  habeas 
nrpaa  as  to  the  right  of  the  petitioner,  an  en- 
ited  soldier,  to  be  dlscbarg^  from  military 
i0lody.  An  effort  was  made  to  bring  this  case 
ire  by  writ  of  error;  but  that  was  aSindoned, 
id  an  appeal  rightfully  substituted.  Be 
'eoffU,  185  U.  8.  42  [34:  63].  The  facts  differ 
om  those  in  that  case,  in  this:  The  petitioner 
99  seyenteen  years  of  age,  and  had  a  mother 
ring  who  did  not  consent  to  his  enlistment. 
pon  bis  enlistment  he  drew  from  the  United 
Sites  his  uniform  and  equipments,  and  con- 
oocd  in  actual  seryice  from  the  23d  day  of 
ngust  to  the  18th  day  of  September,  1888, 
ben  he  deserted.  He  remained  in  conceal- 
lent  until  February,  1889,  at  which  time  he 
tA  become  of  age,  and  then  appeared  at  a  re- 
raiting  ofSce  and  demanded  bis  discharge 
tun  &e  army  on  the  ground  that  he  was  a 
itoor  when  enlisted.  In  his  oath  of  allegiance 
e  fwore  that  he  was  twenty -one  years  and  flye 
KMitba  old.    It  will  be  seen  that  the  petitioner 
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was  within  the  ages  prescribed  by  section  1116 
of  the  Revised  Statutes,  to  wit,  sixteen  and 
thirty-five  years.  Section  1117  provides  that 
"  no  person  under  the  age  of  twenty-one  years 
shall  be  enlisted  or  mustered  into  the  military 
seryice  of  the  United  States  without  the  written 
consent  of  his  parents  or  guardians:  Provided, 
That  such  minor  has  such  parents  or  guardians 
entitled  to  his  custody  and  control."  But  this 
provision  is  for  the  benefit  of  the  parent  or 
guardian.  It  means  simply  that  the  govern- 
ment will  not  disturb  the  control  of  parent  or 
fuardian  over  his  or  her  child  without  consent, 
t  gives  the  right  to  such  parent  or  guardian  to 
invoke  the  aid  of  the  court  and  secure  the  res- 
toration of  a  minor  to  bis  or  her  control;  but  it 
gives  no  privilege  to  the  minor. 

The  age  at  which  an  infant  shall  be  compe- 
tent to  do  any  acts  or  perform  any  duties,  mil- 
itary or  civil,  depends  wholly  upon  the  Legis- 
lature. United  States  y.  Baxnbridge,  1  Mason, 
71;  Wassum  y.  Feeney,  121  Mass.  98,  95. 
Congress  has  declared  that  minors  over  the  age 
of  sixteen  are  capable  of  entering  the  military 
service,  and  unaerti^ng  and  performing  its 
duties. 

An  enlistment  is  not  a  contract  only,  but 
effects  a  change  of  status.  Qrimleifs  Case, 
supra.  It  is  not,  therefore,  like  an  ordinary 
contract,  voidable  by  the  infant.  At  comn&on 
law  an  enlistment  was  not  voidable  eiUier  by  the 
infant  or  by  his  parents  or  guardians.  Bex  v. 
The  Botherford  Greys,  2  Dow.  &  Ry.  628,  634, 
1  Bam.  ft  C.  845,  850;  Bex  y.  Lytchet  Matror 
vers,  1  Man.  ft  Ry.  25,  81,  7  Barn,  ft  C.  226, 
281;  Com,  v.  Oamble,  11  Serg  ft  R  93;  United 
States  y.  Blakeney,  8  Gratt  405,  411-418. 

In  this  case  the  parent  never  insisted  upon 
her  right  of  custody  and  control;  and  the  fact 
that  he  had  a  mother  living  at  the  time  is 
therefore  immaterial.  The  contract  of  enlist- 
ment was  good  so  far  as  the  petitioner  is  con- 
cerned. He  was  not  only  de  facto,  but  dejure, 
a  soldier — amenable  to  military  Jurisdiction. 
His  mother  not  interfaring,  he  was  bound  to 
remain  in  the  service.  His  desertion  and  con- 
cealment for  five  years  did  not  relieve  him  from 
his  obligations  as  a  soldier,  or  his  liability  to 
military  control.  The  order  of  the  Oteuit  Churi 
remanding  him  to  the  custody  tf  the  appellee  was 
correct  and  must  be  corned. 


GUSTAV  FALK  bt  ai^.  Flffs.  in  Err.. 

V, 

WILLIAM  H.  ROBERTSON,  Late  Col- 
lector. ' 

(See  8. 0.  Reporter's  ed.  225-284.) 

Duty  on  tobaeeo-^mixed  tobaeeo, 

1.  Under  aeo.  2802,  tit.  88,  Rev.  Stat.,  which  imposes 
a  duty  upon  leaf  tobaooo  of  which  85  per  cent  is 
of  the  requisite  Size  and  flneness  to  be  suitable  for 
wrappers,  and  a  less  duty  upon  all  other  tobacco, 
the  addition  to  a  bale  of  flee  tobaooo  suitable  for 
wrappers,  of  enough  inferior  tobaooo  to  reduce 

NOTB.— A«  to  action  to  recover  boelc  duties  paid 
under  protest;  protest,  how  made,  and  its  Kf  ect,  — aee 
tiote  to  Oreely  ▼.  Thompson,  18c  807. 

41  tiVt^ 
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Uie  proportion  In  the  entire  bale  of  the  fine  wrap- 1  889);  McCaU  ▼.  Latcrence,  8  Blatchf.  860.  dd8; 

per  tobacco  below  86  per  cent,  does  not  make  the  I  ^;ii|^^A«  v.   Fiske,  90   U.  8.  28  Wall.  874,  SST 

whole  bale  of  tobacco  dutiable  at  the  leaaduty.  (23:  47,  49);  Merritt  v.  Welsh,  104  U.  S.  694, 

jrtere  ti^  inferior  tobacco  to  separated  in  the  bale  fj^  (3^.  996,  898);  Blake  v.  National  City  Bank 

S^i^  /i.^Th'aJS?^*!?nI^hiri^^  ^f^^  ^^*»  ^  ^'  »•  23  Wall.  807,  819  (28: 

^?^^^l^2t,SS     '^  11»'  120);  .S^/iwOd  M^  V.  RuMBeU,  116  U.  a 

t.   Sees.  8001,  »11,  flag,  2016.  Rer.  Stat.,  do  not,  nor  ^^^lij^?;^^?!'  ^2;*,.^  *«  o  «»t^.o»o  t .m»«c.-^ 

does  the  Act  of  May  1,  iwe,  require  that  a  bale  of  .  Each  invoice  or  entry  is  a  separate  transws- 

tobacco,  thus  constituted,  must  be  considered  as  ^10°  ^^^  purposes  of  appraisement, 

a  unit  for  the  purpose  of  imposing  the  duty;  but  bampson  v.  PeoBlee,  61   U.  8.  20  How.  571,. 

the  contents  of  the  bale  containing  separable  and  580(15:  1022.  1027);  MarriU  y.  Jone»,  106  U. 

separated  quantities  of  leaf  tobacco  of  twodif-  8.  466  (27:  267). 

ferent  qualities  are  subject  to  two  different  There  can  be  no  pretense  that  there  was  any 

duties.  fraudulent  evasion  on  the  part  of  these  plain- 

[No.  85.]  tiffs  in  error. 

Argued  Oct  30, 31, 1890.  Decided  Nov.  2J^,  1890.  United  States  v.  iXP  Cfasks  cf  Sugar,  88  U.  8. 

8  Pet.  277.  280  (8:  944,  945);   United  States  v. 

IN  ERROR  to  the  Circuit  Court  of  the  United  Breed,  1  Sumn.  167. 

States  for  the  Southern  District  of  New  Mr,  Wm.  A.  Maury,  Assistant  AUy-Oen.^ 

York,  to  review  a  judgment  for  the  defendant  for  defendant  in  error, 
in  an  action  to  recover  back  duties  paid  under 

protest  on  importations  of  leaf  tobacco.    Af-  Mr.    Justice    BUttehford    delivered    the 

firmed.  opinion  of  the  court: 

The  facts  are  stated  in  the  opinion.  This  is  an  action  at  law,  brought  in  the 

Messrs.  Joseph  H.  Choate  and  Charles  0.  Supreme  Court  of  the  State  of  New  York, 

Beaman,  for  plaintiffs  in  error:  bv   Gustav  Falk  and  Arnold  Falk   against 

The  Act  of  March  8,  1888,  clearly  requires,  Willam  H.  Robertson,  Late  Collector  of  the 
in  any  case,  that  only  one  rate  of  duty  shall  be  Port  of  New  York,  and  removed  by  the  de- 
imposed  upon  the  leaf  tobacco  in  question,  con-  fendant  into  the  Circuit  Court  of  the  Unite! 
sidered  ana  appraised  bale  hy  bale,  each  bale  States  for  the  Southern  District  of  New  York, 
being  taken  as  a  unit.  to  recover  back  duties  paid  under  protest  on 

Brown  v.  Maryland,  25  U.  8. 12  Wheat.  419,  certain  importations  of  leaf  tobacco  into  the 

487-488  (6:  678.  685}.  Port  of  New  York  from  Hamburg  and  Hoi- 

It  is  a  cardinal  rule  to  be  applied  in  the  con-  land,    in  January    and    April,    1884.    The 

struction  of  statutes  imposing  duties  upon  im-  amount  of  duty  exacted  by  the  Collector  was 

port8,that,  in  the  case  of  .doubtful  or  ambiguous  $8,408.     The  plaintiffs  contended   that  the 

phraseology,  that  construction  will  be  adopted  proper  duty  was  only  $5,118.85;  and  they 

which  will  be  most  favorable  to  the  importer,  suea  to  recover  back  the  difference,  $8,294.15. 

Powers  V.  Barney^  5  Blatchf.  202;  Adams  v.  They  made  due  protest  and  appeal.                  ^^ 

Bancroft,  8  Sumn.  884;  United  States  v.  Wig-  It  was  claimed  by  the  government  and  con-  ''^ 

glesisorth,  2  Story,  869;  United  States  v.  UU-  ceded  by  the  plaintiffs  that  the  tobacco  was 

man,  4  Ben.  547;  Hartranft  ▼.  Wiegmann,  121  dutiable  under  the  following  provisions  of 

U.  8.  609  (80: 1012);  MerHtt  ▼.  Welsh,  104  U.  Schedule  F  of  section  2502  of  title  88  of  the 

8.  (Hk,  702  (26:  896,  898).  Revised  Statutes,  as  enacted  by  section  6  of 

AH  Acts  levying  duties  on  imports  are,  as  the  Act  of  March  8,  1888,  chap.  121  (22  Stat 

regulations  of  commerce,  to  be  construed  in  503)  :    '*Leaf  tobacco,  of  which  eighty-five 

accordance  vrith  commercial  usages  and  the  per  cent  is  of  the  requisite  size  and  of  the 

understandingof  men  engaged  in  the  particular  necessary  fineness  of  texture  to  be  suitable 

trade  in  question.    The  language  of  the  stat-  for  wrappers,  and  of  which  more   than  one 

utes  will  be  presumed  to  have  been  used  in  an  hundred    leaves   are    required   to   weigh  s 

ordinary  commercial  and  popular  sense.  pound,   if  not  stemmed,   seventy-five   cents 

Two  Hundred  C?tests  if  Tea,  22  U.   S.  9  per  pound  ;  if  stemmed,  one  dollar  per  pound. 

Wheat.  480  (6:  128);  Barlow  v.  United  States,  All  other  tobacco  in  leaf,  unmanufactured, 

82  U.  8.  7  Pet.  404  (8:  728);  United  States  y.  and    not    stemmed,     thirtv-five    cents    per 

119  Casks  of  Sugar,  88  U.  8.  8  Pet  277  (8:  944);  pound. "    The  question  in  issue  was  whether 

EUiott  V.  Swartwout,  85  U.  8.  10  Pet.  187  (9:  any  of  the  tobacco  was  dutiable  at  seventy- 

873);  Curtis  v.  Martin,  44  U.  S.  8  How.  106  five  cents  a  pound :  and  the  court  at  the  trial, 

(11:  516);   Arthur  Y.  Cumming,  91  U.  S.  862  before  Ju^e  Shipman,  directed  a  verdict  for 

(23:  488):  Tyng  v.  Grinnell,  92  U.  8.  467  (28:  the  defendant.    Judgment  was  entered  sc- 

788);Ar^/mrv.if<>rrtse>n,  96  U.S.  108(24:764);  cordingly,  to  review   which  the    plaintiffi 

Arthur  v.  Lahcy,  96  U.  8. 112  (24: 76fl^;  Qreen-  have  brought  a  writ  of  error. 

leaf  V.  Goodrich,  101  U.  8.  278  (25:  845);  Reek-  The  tobacco  in  questioa  was  imported  into 

nagel  ▼.  Murphy,  102  U.  8.  197  (26:  130):  Rob-  the  United  States  in   bales.    In   each  bale 

ertson  v.  Salomon,  180  U.  8.  412,  415  (32:  995,  was  a  quantity  of  leaf  tobacco  answering  the 

996).  description  in  the  Statute  of  that  dutiable  at 

A  construction  of  a  Tariff  Act  adopted  by  75  cents  per  pound,  except  that  it  formed 

the  Treasury  Department,  while  not  conclusive  only  about  88  per  cent  of  the  contents  of  the 

upon  the  courts,  is  entitled  to  weight  and  re-  bale.     It    was   Sumatra  tobacco,    imported 

spectful  consideration.  from  Sumatra  into  Europe  in  the  same  bale 

United  States  y.  Moore,  96  JJ.  S.  760  (24:  588);  in  which  it  was  imported  into  this  country. 

Brown  V.  United  States,  113  U.  S.  568  (28: 1079);  When  the  bale  arrived  in  Europe,  the  entire 

United  States  v.  Hill,  120  U.  8.  169  (30:  627);  contents  of  it  were  within  the  descripticm  of 

United  States  ▼.  Johnston,  124  U.  8.  236  (31:  that  dutiable  here  at  75  cents  a  pound;  hot 
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In  Europe  the  bale  was  repacked,  by  taking 
oot  of  it  a  quantity  of  its  contents  and  sub- 
■tituting  therefor  a  sufficient  Quantity  of  in- 
ferior tobacco,  called  ** fillers,*  Ur  reduce  the 
proportion  of  the  75-ceBt  tobacco  ii&  the  entire 
bale  to  less  than  85  per  cent  of  the  contents  of 
the  bale,  as  imported  into  the  United  States. 
The  75-cent  tobacco  was  separated  from  the 
oither  by  strips  of  paper  or  cloth,  so  that  the 
one  kind  was  readily  distinguishable  and  sep- 
arable from  the  other  when  the  bale  was 
oi)ened  in  the  United  States. 

Leaf    tobacco    consists    of   three    classes, 
••wrappers,"  "fillers"  and^binders."  •'Wrap- 

Sers"  are  leaves  suitable  for  the  outside 
nish  of  a  cigar.  ••Fillers"  are  leaves  that 
make  up  the  main  body  of  the  cigar ;  and 
••binders"  are  the  secondary  or  inside  wrap- 
per, and  hold  together  the  loose  material 
which  constitutes  the  ftlling.  Prior  to  the 
passage  of  the  Act  of  1888,  tlie  various  grades 
of  leaf  tobacco— wrappers,  fillers  and  bind- 
ers— were  applied  to  different  uses,  were 
bought  and  sold  under  their  several  names 
and  were  of  different  value  in  the  market; 
and  prior  to  that  time  bales  of  leaf  tobacco 
in  the  trade  were,  as  a  rule,  homogeneous  as 
to  their  contents,  each  one  consisting  of  only 
one  of  these  three  classes. 

The  plaintiffs  claim  that,  upon  the  addi- 
tion to  the  bale  of  enough  interior  tobacco 
to  reduce  the  proportion,  in  the  entire  bale, 
of  the  fine  wrapper  tobacco  below  85  per  cent, 
the  whole  of  the  tobacco  in  the  bale  was 
made  dutiable  at  only  85  cents  per  pound. 
They  contend  that  the  unit  upon  which  the 
85  per  cent  is  to  be  calculated  is  the  entire 
bale.  But  we  cannot  agree  with  this  view. 
The  Statute  does  not  refer  to  tobacco  in  bales. 
It  does  not  say  that  the  85  per  cent  is  to  be 
85  per  cent  of  the  contents  01  a  bale ;  but  the 
duty  of  75  cents  per  pound  is  imposed  upon 
any  quantity  of  leaf  tobacco  of  the  specified 
quality  and  weight,  if  not  stemmed.  In  the 
present  case,  the  carefully  separated  and  dis- 
tinguishable quantity  of  tobacco  in  the  bale 
which  was  of  the  specified  size,  fineness  and 
weight,  was  the  whole  of  it,  that  is,  100  per 
eent,  and  more  than  85  per  cent,  of  that  size, 
fineness  and  weight ;  and  all  of  it  fell  under 
the  description  of  what  was  dutiable  at  76 
cents  a  pound.  The  unit  is  not  the  bale,  but 
is  the  separated  quantity  of  such  leaf  to- 
bacco. That  quantity  stands,  for  the  pur- 
poses of  duty,  as  if  it  had  been  imported  in 
a  bale  which  contained  nothing  but  itself. 
By  the  method  of  packing,  the  wrapper  to- 
bacco and  the  filler  tobacco  remained  entirely 
distinct.  The  association  of  them  in  the 
bale  was.  evidently,  only  for  the  purpose  of 
avoiding  the  higher  duty  imposea  upon  the 
superior  tobacco.  This  association  was  to 
be  dissolved  the  moment  the  bale  was  opened 
in  the  United  States,  because  the  two  grades 
of  tobacco  sold  for  different  prices  in  the 
market.  It  appears  from  the  testimony  of 
one  of  the  plaintiffs  that,  prior  to  the  Act 
of  1888,  the  bale  of  Sumatra  tobacco  that  was 
known  and  dealt  in  was  a  bale  containing 
about  IdO  or  170  pounds  of  that  tobacco,  and 
Inferior  tobacco  was  not  imported  in  the 
same  bale  with  such  Sumatra  tobacco.  The 
nnlt  of  the  Statute,  therefore,  must  be  held 
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to  be  leaf  tobacco  wrappers  answering  the 
description  which,  when  reaching  the  named 
percentage,  is  subject  to  the  duty  of  75  cents 
a  pound. 

It  is  argued  for  the  plaintiffs  that  the  bale 
must  be  considered  as  the  unit,  because  it  is 
required  by  section  2901  of  the  Revised 
Statutes  that,  for  the  purpose  of  appraise- 
ment, the  collector  shall  aesignate  at  least 
one  package  of  every  invoice,  and  at  least  one 
package  of  every  ten  packages.  Reference 
is  made  also  to  sections  2011  and  2012,  which 
provide  what  shall  be  done  in  case  the  ap- 
praisers find  in  a  given  package  articles  of 
wool  or  cotton  of  similar  kind  but  different 
quality  ;  and  to  section  2915,  which  provides 
for  the  taking  of  samples  from  packages  of 
sugar,  to  ascertain  the  quality ;  and  to  the 
Act  of  May  1,  1876,  chap.  89  (19  Stat.  49), 
providing  for  the  separate  entr^r  of  one  or 
more  packages  contained  in  an  importation 
of  packed  packages,  consigned  to  one  im- 
porter or  consignee,  and  of  which  there  is  no 
invoice.  But  we  do  not  perceive  that  these 
statutory  provisions  affect  the  question  in 
hand.  Thej  refer  only  to  what  is  to  be  done 
as  to  appraisement,  when  two  articles  of  dif- 
ferent quality  are  imported  in  the  same  pack- 
age, and  to  the  separate  entry  of  a  package 
packed  in  a  larger  package;  but  there  is 
nothing  in  these  provisions  which  shows 
that  the  85  per  cent  in  question  is  to  be  re- 
garded as  meaning  85  per  cent  of  the  entire 
contents  of  a  package  containinff  separable 
and  separated  quantities  of  leaf  tobacco  of 
two  different  qualities,  and  subject  to  two 
different  duties. 

In  the  view  which  we  thus  take  of  this 
case,  there  is  nothing  which  conflicts  with 
the  decision  in  Merriit  v.  Welsh,  104  U.  S. 
694  [26 :  896].  In  that  case,  under  Schedule 
G  of  section  2504  of  the  Revised  Statutes, 
the  sole  test  of  the  dutiable  quality  of  sugars 
was  held  to  be  their  actual  color,  as  graded 
by  the  Dutch  standard ;  and  it  was  held  that 
if  the  particular  color  was  given  to  the  sugar 
in  and  by  the  process  of  manufacture,  and 
was  not  artificially  given  to  it  after  it  had 
been  manufactured,  It  was  subject  onlj  to 
the  duty  imposed  upon  sugar  of  a  specified 
color.  The  question  there  decided  was 
whether,  in  case  the  sugar  was  not  artificially 
colored,  for  tiie  purpose  of  avoiding  duties, 
after  it  was  manufactured,  its  dutiable  qual- 
ity was  to  be  decided  by  its  actual  color, 
graded  by  the  Dutch  standard,  or  by  its 
saccharine  strength  as  ascertained  by  chemi- 
cal tests;  and  it  was  held  that  the  actual 
color  was  the  test.  So,  in  the  present  case, 
the  actual  qualites  beloneinff  to  the  given 
separable  quantity  of  leu:  tobacco  which  is 
made  dutiable  at  75  cents  a  pound  determine 
the  rate  of  duty. 

The  present  case  was  tried  twice.  At  the 
first  trial,  before  Judge  Wheeler,  he  directed 
a  verdict  for  the  plaintiffs ;  but  he  subse- 
quently granted  a  new  trial.  In  his  opinion 
granting  it  (25  Fed.  Rep.  897)  he  said: 
^Justice  to  the  plaintiffs,  however,  requires 
that  they  be  entirely  acquitted  of  any  attempt 
to  deceive  the  customs  officers  by  what  they 
did ;  for  it  was  done  with  their  full  knowl- 
edge, and  partly  at  their  suggestion,  and  after 
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a  like  importation,  with  the  full  knowledge  Mason,  616;  United  Statet  ▼.  Eboe,  7  U.  8.  8 

of  all,  had  been  passed,  as  a  test  case,  at  the  Crancb,  88  (2:  874);  Brooks  y.  Marbury,  24  U. 

lower  rate. "    We  concur  in  this  view.  S.  11  Wheat.  78  (6:  423);  Warner  v.  Morion, 

Judgment  afflrmed.  61U.  S.  20  How.  456  (15:  952);  Peoples  8a9, 

Bank  V.  Bates,  120  U.  8.  561  (80:  764),  and 

— -— "  cases  cited. 

No  statute  is  to  be  construed  as  altering  the 

[266]           JOHN  BROOM  bt  al.,  AppU,,  common  kw  further  than  its  words  import 

«.  87iatD  V.  Railroad  Co,  101  U.  8.  665  (25:  8W); 

JAMES  C.  ARMSTRONG.  Broton  v.  Barry,  8  U.  8..«  Dall.  865  (1:  688); 

Bummde  v.  Whitney,  21  N.  Y.  148:  Newdt  7. 

<8ee  8.  a  Beporter'S  ed,  SBMSa)  Wheeler,  48  N.  Y.  486;  Cam.  v.  Messenger,  4 

Mass.  471;    Gibson  ▼.  Jenney,  15  Mass.  205; 

Fareelosureof  mortgage  on  chattels— Utah  lafJD—  Com,  v.  Knapp,9  Pick.  496,  513;  Wilbur  v. 

lis  i>endenssubsequent  mortgage  and  judg-  Crane,  18  Pick.  284;  Lord  v.  Parker,  8  Allen, 

ment— purchaser,  127;  Schuyler  County '7,  Mercer  County,  9 111.20; 

Oreen  v.  Richards,  23  N.  J.  Eq.  88;  Esterley's 

L   An  action  for  the  foreclosure  of  a  mortgaire  of  App,  54  Pa.  192;  McMullin  ▼.  McCreary,  Id. 

personal  property,  under  the  Statute  of  Utah,  280;  Hotaling  v.  Cronose,  2  Cal.  60;  Sibley  ▼. 

oommenoed  whUe  the  Men  of  the  mortgage  ia  Smith,  2  Mich.  486;  Dwelly  v.  Dicelly,  46  Me. 

ffood  as  ajralnst  creditors  and  purchasers,  keeps  877;  Sullivan  v.  La  Crosse  A  M.  8.  P.  Co,  10 

the  lien  allYC  and  oontoiues  It  untU  the  decree  j^^       gg^    Warner  ▼.  Fowler,  8  Md.  25:  This- 

^^^J^^^Ll^i^^Z^'Sn^^l^J^^r  ^^  ^.  I'^roiltburg  Coal  Co.  10  Md.  129;  Stewart 

^wepect  to  it,  and  passes  the  Utie  to  the  pur-  ^  g^^^g^^  4^ Mo.  400. 

i.  Such'action  Is  a  proceeding  in  rem  against  the  The  privilege  of  holding  a  lien  on  personal 

property,  and  brings  the  property  within  the  Property  in  the  possession  of  the  mortgacor  is 

power  of  the  court,  until  the  Judgment  or  decree  accorded  to  the  mortgagee  upon  the  perform- 

Is  entered,  so  that  the  lien  upon  it  may  be  en-  ance  of  certain  conditions. 

forced  as  the  Statute  requires.  Oassner  ▼.  Patterson,  28  Cal.  299. 

IL   Under  the  Utah  Statute,  the  rule  of  Us  pendens  The  courts  have  no  power  to  extend  the  8tat— 

applies  to  an  action  to  foreclose  a  mortgage  ot  ute  by  construction  so  as  to  dispense  with  anj 

personal  property,  as  well  as  to  a  similar  action  of  the  conditions  the  Legislature  has  seen  fit  tc 

Nspecting  real  estate.  impose. 

%.  A  purchaser,  under  a  subsequent  mortgage  or  Chenyicorth  v.  Daily,  7  Ind.  284;  Divter  ▼ 

judgment,  of  mortgaged  chattels,  who  has  both  McLaughlin,  2  Wend.  596;  Cl^ybpm  v.  Hill 

actual  and  constructive  notice  of  the  prior  mort-  i  Wash.  (Va.)  177;  Meyer  v.  Gorham,  5  C 

t^^f^^^J^fJ^^^^^^yof^^ttotoiwlc^  it,  822;  Porter  v.  Parmley,  52  N.  Y.  185;  My 

commenced  before  the  expiration  of  its  statutory  n^JinUti  iQ  V  V  40A 

lien,  though  thesale  under  it  be  thereafter,  takes  a^:„\1  «„;iwxV«li^*„  /»i,«»t«i  ^^^•o,^ «. 

titlb  to  tiie  chattels  subject  to  the  rights  of  tiie  ,  ^  «^?"^«  authorizing  chattel  mortgages  is 

prior  mortgagee  and  to  those  of  a  purchaser  at  aeroMtion  of  the  common  law.  and  must  thr 

the  foreclosure  sale  under  the  prior  mortgage.  lore  be  stnctJy  construed. 

PN'o,  40  ]  ^^*  ^*  Hager,  8  Colo.  886;  Crane  v.  Chan 

Argued  Oct.  30. 1890.       Decided  Dec  1, 1890.  ^»^  Colo.  21 ;  McDoweU  v.  Stewart,  88  Dl.  6? 

Actual  notice  of  the  mortgage  doea  not  pi 

APPEAL  from  a  decree  of  the  8upreme  vent  the  creditor  from  asserting  his  right  tl 

Court  of  the  Territory  of  Utah,  in  favor  of  ^^^^^  J^®  P ^P®*^  j?),^®  P??™!^*  ^  ^H5?^i 

plainiiff,  in  an  action  foJ  the  foreclosure  of  a  ^  ^^S^^\  -^*^'J^°k  ,t*^«  ^5^x7' ,^*^ 

chattel  mortgage.    Afflrmed.  Jt^^*  29  Dl.  141;  Van  P^lJ-^ntght,  19  D 

The  facuarestatedin  the  opinion.  ^'\^KZ;  ^'^^^^^0,  61   M-  217;  Jonesr 

Mesers,  Samuel  Shell»barf(er  and  Jere^  ^SJ^-  §  ^48. 

miah  M.  Wilson,  for  appellants:  The  mortgagee  must  take  poeseasion  withi 

An  absolute  biU  of  sale  of  goods  is  fraudu-  •  wwonable  time  after  default  in  wme-^  - 

lent  as  to  creditors  unless  possession  accompa-  *^^  debt  secured  by  the  mortgage.    If  th< 

Dies  and  follows  the  deed.  ««ssion  be  not  then  taken,  the  mortgage. 

Hamilton  v.  Bussd,  5  U.  B.  1  Cranch,  809  ^"^^  default,  is  regarded  as  fraudulent 

(2:  118);  Moore  ▼.  Binggold,  8  Cranch.  C.  C.  ^"^IW'A!?^:}^  ^i^  ®^  209;  Hanfo 

484;  T^at^-*  V.  Jtofiwara  branch,  C.C  864  jAn^^^'^*  ^®  "iJf  «•  ^«??7/-i^^if- ^.L^ 

Meeker  v.  Wilson,  1  Gall.  428,  and  cases  cited  ^^L^^Vv^^t^*^  ^^  ?'-.y?V^rfl*J^^ 

in  note;  -      -                             '- 

Hunt, 

But  where  the  deed  provid< ^.  .w.^«w^„  v*  t^     ,          »«_,      ««  m  ««    /«_     .         ,.r  ^  — ^ 

possession  by  the  assignor  or  vendor,  there  ^'^PZ'^F^^J^n?^?^*  ^"^J^' i^?S^ 

fQch  retention  of  possesion  is  simply  evidence  ?/f*'  ^  ^^^^  ^^'  Chaptn  v.  Whitsett,  8  Colo, 

of  fraud,  and  is  not  conclusive.  ®^7  .    ,  i_       ,  j       ...        ,  . 

Canard  v.  Atlantic  Ins,  Co,  26  U.  8.  1  Pet.  :^^^"»^  knowledge  of  the  existence  of  an  im- 
,449(7:189,  216);   JD'FWf  ▼.  Harris,  4  Perfect  or  an  unrecorded  chattel  mortgage  docf 
' [__  not  prevent  a  valid  levy  by  or  on  behalf  of  tlie 

end  Mie  of  goods;  whether  void  or  not^-sSTt^  to  «,^f ^  J*  ,^?*^»  IL^lJ:.  ^'  ^aptf^^  ▼. 

Bobinson  v.  Elliott,  SS:  756.  Wentworth,  18  Met.  862;  Bingham  ▼.  Jonltrs, 

.d«  to  tMcenttv  0/  >llinflr  chattel  mortgages;  against  ^  Allen,  874;  Porter  v.  Dement,  85  HI.  478;  8^ 

Mikom  th«tfne«d  not  he  >Ued,-4eeno(s  to  Herryford  ▼•  Brouming,  51  111.  217;  jPbre»<  T.  WinUkam, 

▼.  Davla,26:  UOl  29  DL  141;  Gregg  ▼.  Sanford.  24  HI  17;  /Trn. 
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dentm  ▼.  Morgan,  26  J\\.  431;  Sheldon  v.  Con- 
ner, 48  Mc.  584;  Rich  v.  Boberta,  Id.  548;  Be- 
wans  V.  Bolton,  31  Mo.  437;  Bryson  v.  P(fnt>, 
18  Mo.  18;  Harvev  v.  (7ran«.  2  Bias.  <9i;  ifite/ifc- 
f'l^  ▼.  Uebfl,  1  Mo.  App.  840:  Henyford  v. 
Dovit,  102  U.  8.  285  (26:  160);  Uarkneu  v. 
BumU,  118  U.  8.  680  (80:  291). 

To  allow  the  mere  commencement  of  a  law- 
suit by  a  vendee  or  mortgagee,  for  the  purpose 
of  foreclosinfr  tbe  mortgage,  to  be  a  substitute 
for  open,  visible  and  suostantial  cbange  of  pos- 
session, is  to  abolish  tbe  very  foundations  on 
which  this  provision  of  tbe  8tatute  of  Frauds, 
requiring  cbange  of  possession,  is  based. 
Wood  V.  Weimar,  104  U.  8.  780  (26:  779). 
Mestn,  John  B.  GoodOt  H,  W,  Smith,  J, 
O,  Sutherland  and  •/.  B,  Mehride,  for  appellee: 
Tbe  Utah  8tatute  relating  to  lis  pendem  ap- 
plies to  a  foreclosure  of  a  chattel  mortgaire. 

Bennett,  Lis  Pendens,  §§  81,  86:  Badden  v. 
Spader,  20  Johns.  553;  Taylor  v.  Jones,  2  Atk. 
6CM);  Horn  ▼.  Horn,  Ambl.  79;  Partridge  v. 
Oo/ip,  Ambl.  596;  Seott  v.  Scholey,  8  East,  467; 
Kdmeaton  v.  Lyde,  1  Paige.  640.  2  N.  Y.  Ch.  L. 
ed.  783;  Coming  v.  WJiiU,  2  Paige,  567.  2  N. 
T.  Ch.  L.  ed.  1081;  Famham  v.  Campbell,  10 
Paige,  601.  4  N.  Y.  Ch.  L.  ed.  1108;  Brinker- 
hoffv.  Brown,  4  Johns.  Ch.  671,  1  N.  Y.  Cb. 
L.  ed.  975;  Leiteh  v.  Wells,  ^SBsLth,  649;  Blake 
▼.  BigeloiD,  5  Ga.  440;  Bank  of  United  States 
▼.  Bvrke,  4  Blackf.  144;  Boiling  v.  Carter,  9 
Ala.  921;  Acuffy.  Price,  8  Head.  296. 

Lis  pendens  applies  to  personal  property  as 
well  as  real  estate. 

Bvff^  V.  Keokuk  JT.  L.  Packet  Co.  8  Mo. 
App.  159;  Boiling  v.  Carter,  9  Ala.  921;  Leiois 
▼.  Jiee,  1  Strobb.  Eq.  182;  Seott  y,  M'Millen,  1 
Litt.  809;  EdQcU  v.  Haywood,  3  Atk.  357;  Wat- 
ion  V.  Wilson,  2  Dana,  413;  Scudder  v.  Van 
Amhurgh,  4  Edw.  29;  yewman  v.  diapman, 
2  Rand.  93;  McCutchen  v.  Miller,  81  Miss.  88; 
Carr  v.  Letois  Coal  Co.  15  3Io.  App.  551 ;  Tyler 
▼.  Hyde,  2  Blatcbf.  308;  Tahb  v.  WiUiams,  4 
Jones,  Eq.  352;  FletcJier  v.  i<^<?7Te/,  9  Dana,  376; 
Diamond  v.  iMwrence  Co.  37  Pa.  853;  Kellogg 
▼.  Fancher,  28  Wis.  1;  Mellwrathy.  Hollands, 
78  Mo.  112;  ir»7^  v.  Wliitmore,  9  Baxt.  198; 
Dofoejfs  App,  97  Pa.  153;  Kimherling  v.  Harthf, 
1  McCrnry,  136;  McCauley  v.  Rogers,  10  lU. 
App.  562. 

it'  a  mor^ge  which,  under  the  8tatute. 
should  be  remed  wiibin  a  year  is  not  filed  until 
after  a  year,  tbe  lien  is  restored  as  against  an 
execution  issued  after  the  refiling. 
Ifixon  V.  Stanley,  33  Hun,  247. 
Advertising  for  sale  the  chattels  mortgaged 
obviates  the  necessity  of  refiling. 
Jones,  Chnt.  Mort^.  §  296. 
This  mortgage  being  made  in  good  faith  to 
•ecure  an  actual  deb^  and  the  retention  of 
poc^aession  by  the  mortgagor  being  consistent 
with  its  terms  and  purpose,  it  is  not  fraudulent 
•t  common  law,  nor  under  the  Statute  of  Eliz- 
mbeth. 

Twyn^s  Case,  1  Smith,  Lead.  Cas.  ♦52, 58. 54. 
56,  57;  Hamilton  v.  Russel,  5  U.  8.  1  C^ranch, 
W9  (2:  118);  Brooks  v.  Marbury,  23  U.  8.  11 
Wheat.  78,  82(6:  423.424);  UWolfy.  Harris, 
4  Muson,  515;  Head  v.  Ward,  1  J.  J.  Marsh. 
1B8U;  Vernony.  Morton,  8  Dana,  247.  254;  Jor- 
dan V.  Turner,  8  Blackf.  309;  Hax>en  v.  Lov), 
2  N.  H.  18;  Ash  v.  Savage,  5  N.  II.  545;  Bar- 
rofr  V.  Paxton,  5  Johns.  258;  HaU  ▼.  Camley, 
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2  Duer,  99;  BisseU  v.  Hopkins,  8  Cow.  166; 
Letcher  v.  Norton,  5  III.  575;  Fairbanks  v. 
Bloomfleld,  5  Duer,  434;  Jones,  Chat.  Mortg. 
§§  320,  823. 

Where  filing  or  recording  of  a  chattel  mort- 
gage is  provided  for,  such  tecord  is  a  substitute 
for  a  change  of  possession,  and  retention  of 
possession  is  no  evidence  of  fraud. 

Jones.  Chat.  Mortg.  §  236;  Robinson  v.  El^ 
lioU,  89  U.  8.  22  WaU.  518  (22:  758);  Franks 
houser  v.  Ellett,  22  Kan.  127, 81  Am.  Bep.  171, 
and  note;  Gay  v.  Bidwell,  7  Mich.  519,  626; 
CoHes  V.  Clark,  8  Cush.  899;  MorriU  v.  Sanford^ 
49  Me.  566. 

The  Utah  National  Bank  and  appellants  are- 
not  entitled  under  section  five  of  the  Chattel 
Mortgage  Act  to  claim  protection,  as  creditors 
or  purchasers,  against  the  continuance  of  the 
plaintiff's  mortgage  lien  after  expiration  of  the 
period  mentioned  in  that  section. 

Defiance  Madi.  Works  v.  Trisler,  8  West. 
Rep.  180,  21  Mo.  App.  69,  71;  WorUy  v.  Wat- 
son, 4  West.  Rep.  9 19,  22  Mo.  App.  553;  Tufts 
V.  Thompson,  4  West.  Rep.  917.  22  Mo.  App. 
565;  Meech  v.  Patchin,  14  N.  Y.  71,  73;  Morrow 
V.  Reed,  30  Wis.  84;  People  v.  Bristol,  85  Mich. 
82;  Fearey  v.  Cumminos,  41  Mich.  888;  Waits 
V.  Matheics,  50  Mich.  892;  Parshall  v.  Eggert, 
54  N.  Y.  22;  Stewart  v.  Beale,  7  Hun,  405,  406; 
Zabriskie  v.  Smith,  13  N.  Y.  829;  Hanson  v. 
Edgerly,  29  N.  H.  843;  Tryon  T.  Whitmarsh, 
t  Met.  1. 

A  thing  which  is  within  the  letter  of  a  stat- 
ute is  not  within  tbe  statute  unless  it  be  within 
the  intention  of  the  makers. 

People  V.  Utica  Ins.  Co.  16  Johns.  858;  Jack- 
son V.  CW/t>w,8Cow.89,  96;  M'Dermuty.  Lor- 
iUard,  1  Edw.  Ch.  278, 6  N.  Y.  Ch.  L.  ed.  186; 
Brown  v.  Thompson,  14  Bush,  588;  Smith  v. 
People,  47  N.  Y.  830;  The  Eureka  Case,  4  8a wy. 
816,  317;  People  v.  BrisU>l,^mch.  82;  Jones, 
Chat.  Mortg.  §  190. 

If  the  lien  is  valid  when  a  foreclosure  suit  is 
commenced  it  will  not  cease  or  be  impaired  by 
lapse  of  time  during  the  pendency  of  the  suit. 

Otis  V.  Sill,  8  Barb.  102;  Case  v.  Jewett,  18 
Wis.  499;  Newman  v.  Twneson,  12  Wis.  448; 
Jones,  Chat.  Mortg.  §  296. 

Commencementof  a  foreclosure  suit  is  equiv- 
alent to  taking  possession. 

Thompson  v.  Van  Veehten,  6  Abb.  Pr.  465. 

Mr.  Justice  Lamar  delivered  tbe  opinion 
of  tbe  court: 

This  ca.se  arose  upon  a  complaint  filed  in 
the  District  Court  of  Weber  County,  Utah 
Territory,  on  thfe22d  of  July,  1885,  by  James 
C.  Armstrong,  the  appellee,  against  Mills 
H.  Beards! ey,  to  foreclose  a  mortgage  of 
certain  chattels,  made  January  14,  1885,  by 
Beardslcy  to  Armstrong,  as  security  for  tbe 
payment  of  his  promissory  note  of  that  date 
to  Armstrong,  for  the  sum  of  $8,000,  payable 
in  four  months,  with  interest  from  date  at 
one  per  cent  per  month,  payable  monthly 
from  date  until  paid,  both  tiefore  and  after 
judgment,  until  maturity ;  and,  if  not  paid 
at  maturity,  ten  per  cent  additional,  as  cost 
for  collection:  which  mortgage  was  duly 
recorded,  as  provided  by  the  laws  of  the 
Territory. 

On  the  22d  of  September,  thereafter,  Arm- 
strong, with   leave  of  the  court,  filed    an 
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amended  complaint,  making  John  Broom 
and  E.  A.  Whi taker  parties  defendant,  in 
whicli  he  alleged  that   the  two  defendants 

567]  Broom  and  Whitaker,  after  the  original  suit 
was  instituted,  had  claimed  an  interest  in 
the  mortgaged  chattels;  that  Broom's  claim 
arose  from  his  being  a  purchaser  of  the 
mortgaged  property  at  a  sale  on  August  13, 
1885,  under  an  execution  issued  upon  a  judg- 
ment dated  March  18,  1885,  against  the  de- 
fendant Beardsley,  in  favor  of  the  Utah 
National  Bank,  for  three  thousand  one  hun- 
dred and  sixty  dollars  ($3,160)  ;  that  the 
property,  having  been  levied  upon  by  the 
United  States  marshal  and  sold,  as  above 
stated,  was  delivered  by  the  marshal  to 
Broom,  as  purchaser  thereof,  and  put  into 
his  possession ;  that  Whitaker's  claim  arose 
out  of  a  mortgage  upon  the  same  property, 
made  to  him  by  Broom,  August  22,  18^35,  to 
secure  the  payment  of  four  thousand  one 
hundred  and  thirty  dol  lars  ($4, 180) ,  advanced 
by  him  to  Broom ;  that  this  action  on  the 
original  complaint  had  been  pending  from 
the  date  of  the  filing  thereof  to  that  time ; 
that  a  notice  of  the  pendency  thereof  was 
filed  in  the  recorder's  office  of  Weber  Countv. 
on  the  11th  of  August,  1885;  and  that  the 
defendants  had  due  notice  and  actual  knowl- 
edge of  all  these  facts  and  proceedings  at 
the  time  the  levy  was  made  on  the  mortgaged 
property,  and  at  the  time  Broom  received 
and  took  possession  of  the  same.  Wherefore, 
in  addition  to  his  prayer  for  foreclosure 
against  Beardsley,  in  the  original  complaint, 
he  i)rayed  that  the  two  defendants  Broom  and 
Whitaker,  and  all  persons  claiming  under 
them,  subsequently  to  the  execution  of  said 
chattel  mortgage,  oe  foreclosed  of  all  right 
or  claim  or  equity  of  redemption  in  the  said 
property,  and'every  part  thereof. 

The  defendants  Broom  and  Whitaker,  and 
the  defendant  Beardsley  also,  filed  their  re- 
spective demurrers  to  the  amended  and  sup- 
plemental complaint,  as  not  stating  facts 
fufilcient  to  constitute  a  cause  of  action, 
both  of  which  demurrers  were  overruled. 
Thereupon  the  defendants  Broom  and  Whit- 
aker filed  their  separate  answer,  setting  up, 
among  other  defenses,  the  levy  upon  the  prop- 
erty mortgaged,  the  purchase  by  Broom  at 
the  judicial  sale  thereof,  and  the  invalidity 
of  the  lien  of  the  chattel  mortgage  after  the 
expiration  of  ninety  days  from  the  maturity 
of  the  note  which  it  secured. 
The  case  was  submitted  to  the  court  on  the 

•B1  pleadings  and  proofs.  A  decree  was  ren- 
-*  dered  for  the  plaintiff  in  accordance  with  the 
prayer  of  the  amended  complaint,  finding 
that  Beardsley  was  liable  for  the  principal 
«nd  interest  due  on  the  note,  with  ten  per 
cent  additional  for  collection,  etc.,  and  that 
the  said  amount  was  a  valid  lien  upon  the 
property  described  in  the  amended  and  sup- 
plemental complaint;  and  directine  a  sale 
of  the  mortgaged  property  to  satisfy  the 
•ame,  with  costs,  etc.  The  Supreme  Court 
of  the  Territory  aflarmed  the  oecree  of  the 
district  court,  and  that  decree  of  affirmance 
is  brought  to  this  court  for  review  by  the 
present  appeal. 

There  seems  to  be  no  dispute  as  to  any 
material   fact  in  the  case.    The  note  and 


chattel  mortgage  sued  upon  were  executed 
on  the  14th  oi  January,  1885,  recorded  on 
the  17th  of  the  same  month,  and  became  due 
on  the  14th  of  May,  1885.  The  action  for 
foreclosure  was  commenced  and  the  notice  of 
pendency  properly  recorded  within  the  ninety 
days  provided  by  the  Statute  of  Utah  for  the 
lien  to  continue  in  force  after  the  maturity 
of  the  debt  secured  by  the  mortgage.  By 
the  terms  of  the  mortgage  it  was  provided 
that  the  mortgaged  property  should  remain 
in  the  possession  of  the  mortgagor,  who,  in 
accordance  therewith,  retained  sudi  posses- 
sion until  the  property  was  levied  on  and 
sold  under  execution  against  the  mortgagor. 
This  levy,  therefore,  was  made  after  the 
ninety  days  from  the  maturity  of  the  debt 
secured  by  the  mortgage  had  expired,  and 
while  the  property  was  in  the  possession  of 
the  mortgagor. 

The  main  contention  of  the  appellants  is, 
that  the  district  and  supreme  courts  erred  in 
holding  that  the  appellee,  by  virtue  of  his 
mortgage  and  the  pendency  of  the  foreclosure 
suit,  nad  a  lien  upon  the  property  as  against 
the  levy  and  sale  on  the  13th  of  August, 
under  which  the  appellant  Broom  made  his 
purchase.  This  presents  the  question  whidi 
really  controls  this  case,  viz.  :  Did  the  ap- 
pellee, on  the  day  of  sale,  have  any  right  or 
interest  in  the  property  superior  to  that  of 
the  appellant  Broom? 

To  sustain  their  contention,  the  appellants 
rely  upon  sections  2805  and  2837  of  the  Com- 
piled Laws  of  Utah. 

The  former  of  these  sections  provides  thai 
**  any  mortgage  of  personal  property,  acknowl  -    _ 
edged  and   filed  as  hereinbefore   provided___ 
shall,  thereupon,  if  made  in  good  faith,  '^ 
good  and  valid  as  against  the  creditors 
Uie  mortgagor  and  subsequent  purchasers 
mortgagees,  from  the  time  it  is  so  filed  f< 
recora  until  the  maturity  of  the  entire  de 
or  obligation  for  the  security  of  which 
same  was  given,  and  for  a  period  of  nine' 
days  thereafter,  provided  the  entire  time 
not  exceed  one  year. "    Section  2837  provi 
that  **  every  sale  made  by  a  vendor  of  g 
and  chattels  in  his  possession  or  under 
control,  and  every  assignment  of  goods 
chattels,  unless  the  same  be  accompanied 
a  delivery  within  a  reasonable  time,  and 
followed  by  an  actual  and  continued  cha 
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of  the  possession  of  the  thin^  sold  or 
signed,  shall  be  conclusive  evidence  of  fi 
against  the  creditors  of  the  vendor  or 
si^nor,  or   subsequent  purchasers  in 
faith,*  etc. 

It  is  contended  with  great  eamestnesB 
these  two  sections  taken  together  constit. 
an  express  and  mandatory  enactment  that 
sale  or  assignment  of  goods  and  chat 
whether  in  tlie  form  of  a  diattel  moi 
otherwise,  when  unaccompanied  by  delfv 
of    possession    to   the  vendee,  aasiniee 
mortgagee,  shall  be  absolutely  yoia  as 
creditors  of  the  latter  or  sulisequent 
fide  purchasers,  after  the  expiration  of  nil 
days  from  the  maturity  of  the  debt 
by  the  mortgage.  

As  opposed  to  the  holding  of  the  dist^rw   /171 
and  supreme  courts  that  the  commencexi^^Bl 
of  the  suit  to  foreclose  keeps  aliy<e  the  7/fl* 
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of  the  mortgage,  and  continues  it  in  force  more  adequate  remedy  for  recovering  ddbts 

up  to  the  foreclosure  decree,  it  is  insisted  secured  by  chattel  mortgages,  and  enforcing 

that  the  sections  above  quoted  expressly  limit  the  lien  of  the  mortgagee,  than  that  of  ac- 

the  duration  of  the  lien  to  the  expiration  of  tual  seizure  and  sale  of  the  property  by  the 

ninety  day^s  from  the  maturity  of  the  debt;  mortgagee,  or  than  the  action  of  replevin, 

that  to  this  clear  and  imperative  limitation  detinue  or  trover.     A  judicial   sale  of  the 

the  St>atute  makes  no  exception ;  that  such  a  property  and  the  application  of  the  proceeds 

holding  adds  a  condition  which  is  not  only  as  directed   by  the  decree  make  a  record 

not  in  the  sections  quoted,  but  is  absolutely  which  will  protect  the  mortgagee  from  the 

Srohibited  by  them ;  and  that  said  ruling  is  embarrassments  and  charges  of  unfairness  in 
1  contravention  of  the  principle  established  the  conduct  of  the  sale  which  attend  the  ac- 
by  the  courts  that  statutes  authorizing  chattel  tual  taking  possession  and  sale  of  the  prop- 
mortgages  are  to  be  strictly  adhered  to,  and  erty  by  the  mortgagee  without  a  decree  of 
are  never  to  be  extended  by  construction  be-  the  court.  So  ''that  if  it  falls  short  of  sat- 
yond  their  letter.  We  cannot  accept  this  isfying  the  debt,  the  mortgagee  may  have  a 
view  without  coming  in  conflict  with  the  decree  for  the  residue ;  or,  if  there  should 
manifest  intent,  and,  in  some  cases,  the  ex-  be  a  surplus,  that  it  may  be  awarded  to  the 
press  provisions,  of  other  sections  of  the  Utah  mortgagor,  and  so  put  an  end  to  litigation, 
statutes  applicable  to  this  case,  which  should  If  the  mortgagee  himself  should  sell,  there 
be  construed  in  pari  materia  with  those  above  would  be,  in  case  of  deficiency,  an  action  at 
<iuoted.  Section  2801  in  substance  enacts  law  to  recover  the  remainder  of  the  debt ; 
tiiaX  a  mortgafi^e  of  personal  property  ex-  or,  if  there  should  be  a  surplus,  the  mort- 
•ecuted,  acknowledged  and  recorded  according  gagor  might  sue  for  it.  Equity  makes  an 
to  law  shall  be  valid  as  to  all  parties,  even  end  of  these  matters."  Bryan  v.  Bobert,  1 
though  the  possession  of  the  property  be  not  Strobh.  Eq.  334,  842,  per  C/tancellar  Harper, 
delivered  to,  and  retained  by,  the  mortgagee,  We  think  a  construction  of  the  above-quoted 
if  the  mortgage  itself  provides  that  the  prop-  sections  of  the  Statute  should  be  in  further- 
erty  may  remain  in  the  possession  of  the  ance  of  these  obi ects.  But  what  avail  would 
mortgagor  and  be  accompanied  by  an  affidavit  be  such  a  remedy,  as  a  means  of  enforcing 
requirea  by  that  section.  The  section  reads  the  mortgagee's  right,  if  his  mortgage,  valia 
follows :  and  in  full  force  at  the  commencement  of  his 


uxr^  »«^.f^/.«  ^*  *vA«o.>»»i  w^^r^^^r^^  -i»«n  foreclosure  suit,  is  extinguished  before  a  de- 

"  No  mortgage  of  personal  property  shall  ^       ^       ^^  ^  ^     »     .^    property  can 

3  valid  against  the  rights  and  interests  of  b^TrenderedT                    of^*"^  4/iwi«»*vj  vc»u 

any  person  (other,  than  parties  thereto),  un-  w °«L  ^/  /xrx;^;/^^  fii-f  ♦!,*»  a»r.^«viA 

ommenced 
mortgage 


court 

be  delivered  to,  and  retained  by,  the  mort-    "  ^^Z'''^''  *"*•-». «'"^'"»'""  ^"••'  wu^  foreclos- 
u«3  vft^4iT«*«;,u   1^,  »uvt  ««i«»  uv^  »/j,      w  ure    action  havvniT  been  commenced  by  plain- 

S^^'  ?':-!^l^J^i J??:^^^??!^?'^^^^^^^^  tiff  while  the  lien  of  the  mortgage  w^s^good 
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?fi  ^*r?Z„t\nWth"f  ^^Pn?  nr  "^ff^nJ^oi  ^ith  rcspcct  to  it.  and  pa^  the  title  to  the 

l,!?i,  ^^nt  n^i^v   t w  purchas^."    We  think  this  conclusion  fol- 

!S^    5ffrh  ^tn^^nii    thp   .Znnt^m^  lows,  neccssarilv,  from  the  very  nature  of 

S^4n  i?H  withnn^^nv  Hp«i.TrhinC^  the  proceeding  airected  by  the  iTtah  Stjitute. 

X^?J\li^il^Tr.^^^^^  It  i8,  in  its  pfimary  and  icontrolling  charac- 

delay  the  creditors  of  the  mortgagor.  ^^^  ^^  action  brought  by  the  creditor  against 

Aa  the  equivalent  of  the  mortgagee's  tak-  the  specific  property  which  has  been  mort- 

ing  possession  of  the  mortgaged   property  gaged  to  him  by  bis  debtor,  to  have  it  seized 

upon  default  of  payment  and  within  ninety  and  sold  for  the  payment  of  his  debt.     Its 

daya  thereafter,  a  remedy   in   case  of  such  object  is  to  reach  the  property  to  which  the 

deiault  is  provided  by  express  statutory  en-  lien  attaches,  and  dispose  of  it  by  sale,  in 

actment.    Section    8460    of    the    Compiled  whatever  hands  it  may  be  found,  whether  in 

Laws  above  mentioned  provides  that  **  there  the  mortgagor's,  in  those  of  third  persons  or 

can  be  but  one  action  for  the  recovery  of  any  in  those   of  the  mortgagee    himself.     The 

debt,  or  the  enforcement  of  any  right,  secured  special  prayer  of  the  original  complaint  is 

bj    mortgage  upon  real   estate  or  personal  that  a  receiver  may  be  appointed  immediately 

property ;  which  action  must  be  in  accordance  by  the  court  to  take  charge  of,  and  hold  pos- 

witn  the  provisions  of  this  chapter.     In  such  session    of,  said    mortgaged   property,    and 

%ction  the  court  may,  by  its  judgment,  di-  preserve  the  same  until  it  can  be  sold  on  the 

rect  a  sale  of  the  incumbered  property,  or  so  judgment,  order  or  decree  of  the  court.    It 

much  thereof  as  may  be  necessary,  and  the  is  therefore  a  proceeding  in  rem,  as  much  so 

%pplication  of  the  proceeds  of  the  sale  to  the  as  an  attachment  suit  against  the  property 

payment  of  the  costs  of  the  court  and  the  of  an  absent  debtor,  or  a  suit  instituted  to 

expenses  of  the  sale  and  the  amount  due  to  partition  real  estate.    And  the  property   is 

the  plaintiff ;  and  sales  of  real  estate  under  within  the  power  of  the  court  until  the  judg- 

iudgment  of  foreclosure  of  mortgages  and  ment  or  decree  is  entered,  so  that  the  lien 

liens  are  not  subject  to  redemption  as  in  case  upon  it  may  be  enforced,  as  the  Statute  re- 

-^  sales  under  execution.  **  quires.     Pennoyer  v.  Nef,  95  U.  S.  714  [24: 

This  remedy  of  a  suit  for  foreclosure  of  a  565].     The  section  with  regard  to  foreclosure, 

chattel  mortgage  has  been  adopted  in  most  which  we  have  cited,  is  imperative.     It  ex- 

-<if  the  States,  and  has  been  much  commended  pressly  limits  the  mortgagee  to  that  one  ac- 

by  the  courts  and  text- writers  as  a  safer  and  tion.     Its  language  is :  **  There  can  be  but 
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yne  action  for  the  •  .  .  enforcement  of 
my  right  .  .  .  secured  by  mortgage 
upon.  .  .  .  personal  property."  Of  course 
the  mortgagee  cannot  institute  his  foreclosure 
luit  imtfl  after  the  debt  secured  by  it  be- 
comes due,  and  after  the  ninety  days  follow- 
ing begin  to  run.  It  is  admitted  that  when 
this  foreclosure  suit  was  commenced  the  mort- 
gtige  was  good  against  creditors  and  subse- 
quent purchasers,  and  that  it  was  superior 
to  the  bank  Judgment  when  it  was  obtained, 
ifter  the  suit  was  commenced.  If  we  accept 
the  construction  contended  for  by  the  appel- 
lants, it  must  follow  that  unless  the  decree 
of  the  court  shall  be  rendered  within  the  re- 
mainder of  the  ninety  days,  such  decree 
cannot  enforce  the  lien  of  the  mortgage ;  and 
the  effect  would  be  not  only  to  render  futile 
the  action  which  the  Statute  authorized  the 
party  to  bring,  but  to  take  from  the  court 
the  power  to  give  effect  to  its  decree,  which, 
under  the  Statute,  it  is  bound  to  render. 

It  was  found  by  the  court  below,  and  we 
think  the  finding  is  fully  si^stained  by  the 
evidence, — in  fact,  it  is  not  disputed, — that 
the  defendants  Broom  and  Whitaker  had  ac- 
tual notice  and  fjill  knowledge  of  the  mort- 
gage of  Armstrong,  and  of  the  institution 
ana  pendency  of  the  foreclosure  proceedings, 
before  their  claim  of  interest  or  right  in  the 

Sroperty  had  arisen.  The  notice  of  the  pen- 
ency  of  the  suit  was  recorded  before  the 
ninety  days  from  the  maturity  of  the  debt 
bad  expired.  Under  the  Utah  statutes  the 
rule  of  Ui  pendens  applies  to  an  action  to 
foreclose  a  mortgage  of  personal  property, 
as  well  as  to  a  similar  action  respecting  real 
estate.  Section  8206  of  the  Compiled  Liaws 
of  Utah  provides :  ''In  an  action  affectine 
the  title,  or  the  right  of  possession,  of  real 

Sroperty,  the  plaintiff  at  the  time  of  filing 
le  complaint,  and  the  defendant  at  the  time 
of  filing  his  answer,  when  affirmative  relief 
Is  claimed  in  such  answer,  or  at  any  time 
afterwards,  may  file  lor  record,  with  the  re- 
corder of  the  county  in  which  the  property, 
or  some  part  thereof,  is  situated,  a  notice  of 
the  pendency  of  the  action,  containing  the 
names  of  the  parties,  the  object  of  the  action 
or  defense,  and  a  description  of  the  property 
in  that  county  affected  thereby.  From  the 
time  of  filing  such  notice  for  record  only 
shall  a  purchaser  or  incumbrancer  of  prop- 
erty affected  thereby  be  deemed  to  have  con- 
itructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties 
designated  by  their  real  names. " 

Section  2800  provides :  **  An  action  for  the 
foreclusure  of  a  mortgage  on  personal  prop- 
erty, or  the  enforcement  of  any  lien  thereon, 
of  whatever  nature,  may  be  commenced,  con- 
ducted and  concluded  in  the  same  manner  as 
provided  by  law  for  the  foreclosure  of  a 
mortgage  or  lien  on  real  property  and  with- 
out the  right  of  redemption.  ** 

We  think,  therefore,  that  the  appellants 
Broom  and  Whitaker,  having  had  full  notice, 
actual  and  constructive,  of  the  mortgage  and 
the  pendency  of  the  suit  commenced  oefore 
the  expiration  of  the  ninety  days,  acquired 
no  valid  title  to  the  property  in  question, 
and  that  the  purchase  of  the  prop(>rty  by  the 
appellant  Broom  was  subject  to  the  figlits  of 


the  appellee  under  his  mortgage.  His  mort- 
gagee, with  like  notice,  can  have  no  supe- 
rior rights  in  the  premises.  That  appellee's 
mortgage  was  executed  to  secure  a  bona  fide 
debt,  and  in  good  faith,  is  not  disputed. 

The  decree  ^  the  Supnms  Court  qf  the  2Vr> 
ritory  of  Utah  ie  affirmed. 


JOHN  DOBSON  bt  al.,  AppU.,  |258) 

JAMES  LEES  bt  ai^ 

(See  &  a  Reporter^  ed.  26S-«6^ 

Letters-patent — re-itaue — accident  cr  mietake, 

"L  A  re-iflBue  of  a  patent  is  an  amen  Iment.  andean^ 
not  he  allowed  unless  the  imperfecUoDi  in  the 
original  i>atent  arose  without  fraud,  aod  froi& 
inadverteuce,  accident  or  m)istake. 

2.  The  re-issue  of  a  patent  caoo  r^t  be  permitted  to 
enlarge  the  claims  of  the  original  patent  1^  In- 
cludiDg  matter  once  intentionally  omitted. 

8.  Where  the  claim  of  a  re-lasued  patent  is  not  oot-> 
ered  by  the  original  patent,  and  before  the  iasue- 
of  the  latter  it  was  passed  upon  and  rejected,  and 
withdrawn,  and  an  interference  diswlved  upon 
condition  of  the  amendment*  and  the  issue  of  the-  / 

original  patent  was  predicated  upon  its  abandon-  j 

ment,  there  was  no  inadvertence,  aoddeot  or  ' 

mistake  in  its  omission  therefrom. 

[No.  43.] 
Argued  Oct.  SI,  1890.     Decided  Dec.  1,  1S90.  \ 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  dismissing  a  suit  for  in- 
fringement of  re-issued  letters-patent  Af- 
firvud. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  T.  Chambers*  for  nppH        ^i 
lants: 

The  orisrinal  spedflcation  clearly  indicat 
that  the  device  covered  by  the  re-issue  clai      ^ 
"was  intended  to  be  patented.    Therefore  tbiK^r 
case  is  not  governed  by  the  decision  in 
dt  W.Co.  y.YaU  Clock  Co.,  128  U.  8.  a7(81:100)C 

There  was  no  laches  in  filing  the  applicatioi 
for  a  re-issue.    The  original  patent  was  sui 
rendered  practically  as  soon  as  granted.  Tht-: 
fore  this  case  is  distinguished   from 
V.  Bridgeport  Bran  Co.,  104  U.   S.  860 
788);  Mahn   v.  Harutood,  112  U.  8.  864  (! 
665),  and  Ivee  v.  Sergeant,  110  U.  8.  662 
644).    . 

There  was  no  disclaimer  filed  in  this  case, 
in  the  cases  of  Leggett  v.  Avery,  101  U.  8 
(25:866).  and  Onion  MetaUU  CaHri^  Cb. 
United  Statet  Cartridge  Co.,  112  U.  &  824 
828). 

The  circumstances  under  which  this  paten 
received  his  original  patent  in  its  defective  foi  is  ^*^ 
are  such  as  are  within  the  meaning  of  the 
**  accident."  and,  as  such,  relieved  against 
courts  of  equity. 

Bisph.  Eq.  §  174. 

There  is  invention  in  this  case. 

Smith  V.  Goodyear DentalVulcanite  Cb.88 
8.  486  (28:952),  and  cases  there  cited. 


r 


r. 
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NoTC— ^8  to  what  a  re-iaeue  ef  a  fMtiNt 
corer,  see  noU  to  O'ReUly  v.  Morse,  14:  SOL 

187  U.  S. 


189a 


DoBBQii  y.  Lekb, 


868-aW 


The  right  to  amend  the  specification  and 
claims  of  an  application  is  undoubted. 

Singer  v.Braunxlotf,  7  Blatcbf.  421;  Railtoay 
Bigister  Mfg.  Co,  ▼.  North  Hudson  R  Co.  83 
Pat  Off.  Gaz.  855;  Hotoes  ▼.  McNeal,  16  Blatchf. 
103;  Jone^  v.  Bewail,  8  Pat.  Off.  Qaz.  680;  Hen- 

8f  ▼.  Franeeetown  Soapetons  Stove  Co,  9  Pat. 
fl.  QtLZ,  408,  2  Bann.  A  Aid.  228;  Ohieago  dt 
If.  W.  R.  Co,  ▼.  Sayles,  97  U.  S.  554  (24:1058). 

Forfeiture  by  public  use  is  a  mode  of  defense 
not  favored  by  the  courts. 

Godfrey  ▼.  Eanue,  68  U.  8. 1  Wall.  817  (Xt\ 
684);  <?raAam  v.  McCormiek,  10  Hiss.  89:  Elandy 
Y.  Griffith.  8  Fish.  Pat.  Gas.  609;  Goodyear 
DentaiVuleanite  Co.v.  WiUU,  1  Flipp.888;  Bird- 
§eU  ▼.  McDonald,  6  Pat.  Off.  Gaz.  682;  Eliza- 
beth ▼.  Me/ioleon  Pave.  Co.  91  U.  8. 126  (24: 
1000);  Pitts  ▼.  HaU,  2  Blatchf.  229;  Innie  ▼. 
Oil  Oily  Boiler  Works,  80  Pat.  Off.  Gtoz.  998; 
Graham  ▼•  lieOormick,  5  Bann.  A  Ard.  244. 

Mr.  Hector  T.  Fenton,  for  appellees: 

A  mere  change  of  form  in  a  piece  of  mechan- 
ism, or  an  application  to  a  new  use  witliout 
change  of  form  of  an  old  and  well-known  piece 
of  mechanism,  without  producing  thereby  any- 
thing more  than  difference  in  degree  of  result, 
does  not  amount  to  invention,  and  is  not  suffi- 
cient to  sustain  a  patent. 

Gardner  v.  Herz,  118  U.  8.  191  (80:  168); 
Thompson  ▼.  Boisselier,  114  U.  8.  1  (29:  76); 
Vinton  v.  Hamilton,  104  U.  8. 485  (26:  807); 
Hall  y.  MaeneaU,  107  U.  8.  90  (27:867);  HoUU- 
ter  Y.  Benedict,  113  U.  8.  59  (28:901):  Sazby  v. 
Gloucester  Waggon  09.  L.  R.  7  Q.  B.  Div.  805; 
Pennsylvania  H.  Co.  y.  Locomotive  Engine  S.  T. 
Co.  110  U.  8.  490  (28:222);  Smith  y.  Goodyear 
Dental  Vulcanite  Co.  93  U.  8.  494  (28:954); 
make  y.  San  Francisco,  118  U.  8. 683  (2^):1072); 
Hartcood  y.  Great  Northern  R  Co,  2  Best  &  8. 
194,  11  U.  L.  Gas.  654;  Leggetl  y.i  Avery,  101 
U.  S.  256  (25:865). 

Where  the  re- issued  patent  is  not  for  the  same 
invention  as  that  embraced  and  secured  in  the 
onginal  patent,  the  re-issue  is  valid. 

Seymour  y.  0#6dr7ie,  78  U.  8. 11  Wall.  516  (20: 
88);  GiU  y.  WeUs,  89  U.  8.  22  WaU.  1  (22:699); 
Giant  Powder  Co.  y.  California  Powder  Works, 
98  U.  8.  126  (25:77). 

Re-issues  cannot  be  made  for  matters  dis- 
claimed or  abandoned  in  the  original  appHca- 
Uoo. 

Union  Metallic  Cartridge  Co,  y.  United  States 
Cartridge  Co.  112  U.  8.  624  (28:828);  Atwater 
JSfg.  Co.  y.  Beecher  Mfg.  Co.  8  Fed.  Rep.  608; 
Jhttnam  y.  Hutchinson.  12  Fed.  Rep.  127;  Ed- 
carton  y.  Furst  dt  B.  Mfg.  Co,  9  Fed.  Rep.  450; 
^reit  y.  Lauter,  11  Fed.  Rep.  809;  Doland  y. 
Thompson,  26  Fed.  Rep.  634. 

I        Mr.  Chirf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  was  a  bill  exhibited  by  John  Dobeon, 
James   Dobson   and  James   Greayes    against 
James  Lees  and  others,  for  infringement  of  re- 
issued letters-patent  No.  10,054,  Division  A, 
dated  March  7,  1882,  in  the  Gircuit  Gourt  of 
the  United  8tate8  for  the  Easlern  District  of 
Pennsylvania,  and  upon  hearing  on  pleadings 
and  proofs  dismissed  by  the  court.    The  opin- 
ion will  be  found  reported  in  30  Fed.  Hep.  625. 
It  appears  from  the  record  that  Jamis  Gicaves 
applied  8ept  ember  80,  1872,  for  a  patent  for 
an  "  improvement  in  condensing  cylinders  for 
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carding  engines,"  the  proposed  claim  being: 
''The  appfication,  as  described,  of  casMron 
spindles  to  the  condensing  cylinders  of  carding 
engines."  He  stated  in  the  specification:  "The 
object  of  mj  invention  is  to  furnish  the  con- 
densing cylmders  of  carding  engines  with 
spindles  of  a  more  durable  character  than  those 
in  common  use,  and  this  object  I  attain  by 
making  such  spindles  of  cast  iron  instead  of 
wrought  iron  or  steel.  ...  It  is  not  essential 
that  the  spindle,  when  it  passes  through  the 
wheel,  should  in  all  cases  be  round.  It  may, 
for  instance,  be  square,  in  which  case  the 
feather  may  be  dispensed  with." 

This  application  was  rejected  October  29, 
1872,  and  again  rejected  December  7,  1872. 
On  the  7th  of  December,  1874,  the  following 
was  substitute  for  the  claim:  "A  spindle  for 
carding-machine  rollers,  rectangular  in  form, 
for  the  purpose  set  forth."  This  amendment 
was  followed  by  a  redrawn  specification,  the 
claim  of  which  was  as  follows:  '*The  combi- 
nation, substantially  as  described,  of  the  con- 
densing cylinder  of  a  carding  engine,  the  driv- 
ing wheel  A,  the  hub  of  which  has  a  square  or 
angular  aperture,  and  the  spindle  X,  having  a 
corresponding  shape  imported  to  that  portion 
of  it  which  slides  through  the  said  hub,  all  as 
set  forth."  This  specification  was  accompanied 
by  a  new  sheet  of  drawings  marked  "sheet  2" 
the  drawings  originally  filed  being  marked 
"sheet  1,"  and  by  a  new  model.  A  new  oath 
of  inyention  was  required  and  made,  dated 
Januaij  22,  1875.  <3n  the  27th  of  January 
the  claim  of  the  amended  specification  was  re- 
jected upon  reference  to  Davison  and  Growth- 
er's  English  patent  No.  2,885  of  1856,  and 
others;  again  rejected  on  the  26th  of  February 
in  yiew  of  that  reference,  and  also  of  the  pat- 
enU  of  Harraday,  of  May  80, 1854,  No.  10,986. 
and  of  Warth,  of  August  6,  1872,  Nos.  130.848 
and  130,844;  again,  on  March  81, 1875;  again, 
on  appeal  to  the  board  of  examiners-in-coief« 
August  7,  1875;  and  again,  by  the  commission- 
er on  appeal  to  him,  November  11, 1875.  There 
having  been  a  change  of  attorneys,  on  the  12th 
of  October,  1876,  an  amended  specification  waa 
filed,  and  rejection  again  followed,  November 
27,  1876.  The  specification  was  again  amended 
November  29,  so  as  to  set  up  these  two  claims: 

"1st.  The  combination,  in  a  carding  engine, 
of  a  condensing  or  rubber  cylinder,  a  drivinfl^ 
wheel  and  a  polygonallysbaped  horizontal 
shaft  or  spindle,  the  latter  being  adapted  to  be 
revolved  and  at  the  same  time  to  be  continu- 
ously reciprocated  in  a  correspondingly  poly- 
gonally-shaped  bearing,  and  a  continuously  re- 
ciprocating rubber,  substantially  as  and  for 
the  purposes  described. 

"2d.  In  a  carding  engine,  the  combination 
of  a  continuously  reciprocating  rubber,  a  driv- 
ing wheel  to  turn  said  rubber,  and  a  horizon- 
taf  shaft  or  spindle  connecting  the  two  together, 
said  shaft  or  spindle  and  the  bearing  in  which 
it  reciprocates  being  both  made  of  cast  iron,  or 
both  of  metal  having  the  same  crystalline 
structure,  whereby  in  tne  reciprocating  action 
the  tendency  of  the  crystalline  particles  of  cast 
metal  in  the  bearing  to  wear  the  spindle  will  be 
resisted  by  the  crystalline  particles  of  the  lat- 
ter, substantially  as  and  for  the  purposes  de- 
scribed." 
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:268-266                           Supbbkb  Coubt  of  thb  United  States.                    Oct.  Tkbic, 

This  application  was  rejected  December  1.  action  the  tendency  of  tbc  crystiilline  particles 

The  applicant  appealed,  and  on  December  2  of  cast  metal  in  tbe  bearini;  to  wear  the  spindle 

tbe  examiner  reported  tbat  be  bad  rejected  tbe  will  be  resisted  by  tbe  crystalline  particles  of 

first  claim,  wbicb  did  not  tben  require  tbat  tbe  tbe  latter,  substantially  as  and  for  tbe  purposes 

spindle  and  bearing  sbould  be  of  cast  iron,  described." 
upon  tbe  ground  that  its  non-patentability  was 

rs8  acfjudtcata  so  far  as  the  examiner  was  con-  Applications  were  then  filed  for  a  re-issue  in 

cemed;  and  tbat  tbe  second  claim  was  rejected  t^o  divisions,  A  and  B— for  division   A  on 

because  tbe  substitution  of  tbe  cast-metal  shaft  March  28,  1877,  and  for  division  B  on  March 

for  the  wrought  metal  or  steel  shaft,  before  ^^»  ^^Tl^'     _ 

employed,  required  no  invention.    The  exam-  Division  B  contained  both  of  the  claims  of 

iuers-incbief,  on  the  16th  of  December,  re-  the  original  patent,  and  re-issued  letters  patent 

versed  tbe  examiner's  decision  as  to  the  second  No.  9,477  were  granted  therefor  under  date  of 

claim,  but  affirmed  it  as  to  the  first,  holding.  November  28  im 

however,  that  if  tbe  first  claim  were  amended  The  claim  in  Division  A  was  as  follows: 

80  as  to  include  "cast  iron  or  metal  of  tbe  same       „▼«  -  ^»^4.«»  ««»<.^   -  ^^a, ««     ^        v 

crystalline  structure"  for  bearing  and  spindle,  ^,  ^"itnHl^^fnntfc  \  ^?^^**°i?  "" k  ^ 

tbcv  thought  it  would  be  admissible.    The  first  ^L't^^'f^''^^^^^ 

claim  was*  accordinrfy  amended  by  the  inser-  ^Sfl^^'f  1^*3*:*^^^^^^ 

tion.  after  tbe  worS  "bearing."  of  tbe  words  ^ll  ^'^^ll^At''}^^^^ 

"said  bearing  and  said  shaft  or  spindle  being  l^^'fL  h^ .1  «h^^^ 

of  cast  iron  or  of  metol  of  the  same  crystalline  ^  the  drive- wheel  A.  and  at  the  same  time  to 

atri^iire  "                                         ^-tjowMnuo  ^  rapidly  and  continuously  reciprocated  by 

On  the  nth  of  January.  1877.  an  interfer-  Sl^f^^f^*?^^^                     "  "*^  '^' 

«nce  was  declared  between  these  claims  and  "^®  purposes  aescrtt)ea. 

the  application  of  one  Stone,  and  on  the  8th  of  And  for  this,  re-issued  letters-patent    No. 

February,  1877.  the  examiner  refused  a  motion  10.055  were  granted  March  7,  1^2,.  and  this  ia 

to  dissolve  the  interference,  upon  the  ground  tbe  patent  in  controversy.     Before  it  was  passed 

tbat  tbe  feature  whicn  Greaves  relied  on  as  not  for  issue,  various  proceedings  were  had  in  tb« 

shown  in  the  Stone  invention  was  tbat  Greaves'  Patent    Office,  including  rejections,  appeals 

shaft  and  bearing  were  made  of  cast  iron  or  and  dis^sal  of  an  interference  between  this 

metal  having  tbe  same  crystalline  structure,  application  and  tbat  of  Stone,  and  it  appears 

while  Stone's  were  of  cast  brass,  which  would  by  tbe  statement  of  Examiner  Appleton,  under 

come  within  the  scope  of  Greaves'  claims.    It  date  of  December  5,  1881.  tbat  after  tbe  deter- 

was  held  bv  tbe  assistant  commissioner,  on  ap-  mination  of  the   interference  the  application     [21 

peal,  on  the  9th  of  February,  that  "as  cast  was  returned  to  tbe  examiner  "with  iustruc- 

orass  has  not  the  same  crystalline  structure  as  tions  to  consider  whether  or  not,  in  view  of 

cast  iron,  the  application   of  Greaves,   if  so  certain  recent  decisions  of  tbe  Supreme  Court 

amended  in  its  claims  as  to  restrict  him  to  the  of  tbe  United  States,  the  same  in  its  present 

use  of  metal  having  the  same  crystalline  struc-  form  can  properly  be  allowed."    The  examiner 

lure  'as  cast  iron,'  will  not  interfere  with  an  was  clearly  of  opinion  that  under  tbe  decisions 

4mplication  showine  and  describing  'cast  brass,'  of  this  court  in  dtant  Powder  Co.  v.  California 

if  tbe  material  is  of  the  essence  of  the  inven-  Potoder  Works,  98  U.  S.  126  [25:77];  Le^eU  v. 

tion."     Applicant   accordingly  so  amended.  Avery,  101  U.  8.  256  [25:  8651;  Swain  TSir- 

February  9,  the  interference  was  dissolved  Hne  db  Mg,  Co.  v.  Ladd,  102  U.  S.  408  [26: 

February  10,  and  tbe  patent  was  issued  Febru-  184],  and  Goodyear  Denial  VuUanite  Co,  t. 

ary  20,  1877.  Davis,  Id.  222  [149],  tbe  applicant  was  not  en- 

The  result  of  all  this  was  tbat,  after  repeated  titled  to  tbe  claim  presented,  **said  applicant 

-attempts  and  repeated    rejections,  tbe  patent  having  withdrawn  a  similar  claim  in  his  origi- 

was  allowed,  containing  two  claims,  hmited  nal  application  in  order  to  obtain  his  original 

strictly  to  a  shaft  and  bearing  of  cast  iron  or  patent,  and  tbe  present  claim  being  for  a  dif- 

of  metal  of  tbe  same  crystalline  structure  as  ferent  invention  from  that  covered  bv  tbe  or- 

cast  iron.    These  dfldms  were  as  follows:  innal  patent."  And  in  bis  statement  of  grounds 

of  decision,  under  date  of  January  27,  18Sd. 

"1.  The  combination,  in  a  carding  engine,  the  examiner  ^ve  as  bis  reasons:    *'In  tbe  first 

of  a  condensing  or  rubber  cylinder,  a  driving  place,  this  claim,  being  for  a  combination  of 

wheel  and  a  polygonallyshaped  horizontal  shaft  parts  of  peculiar  construction,  while  the  origi- 

or  spindle,  tbe  utter  oeing  adapted  to  be  re-  nal  is  for  a  combination  of  parts  when  some  of 

volved,  and  at  the  same  time  to  be  continu-  tbe  same  are  constructed  of  particular  metals, 

ously  reciprocated  in  a  correspondingly  polyg-  tbe  metals  being  tbe  gist  of  the  claim  thereof, 

onally-sbaped  bearing,  said  bearing  and  said  is  for  a  different  invention  from  that  ooveifd 

shaft  or  spindle  being  of  cast  iron  or  of  metal  by  tbe  original  patent.    In  the  second  place, 

of  tbe  same  crystalline  structure  as  cast  iron,  the  claim  now  in  controversy  having  been 

and  a  continuously  reciprocating  rubber,  sub-  withdrawn  from  the  application  upon  which 

stantially  as  and  for  tbe  purposes  described.  the  original  patent  was  granted,  with  a  fall 

"2.  In  a  carding  engine,  tbe  com bi nation  of  knowledge  of  all  the  facts  in  the  case,  ft  can- 

a  continuously-reciprocating  rubber,  a  driving  not  be  urged  tbat  such  withdrawal  of  tbe  claim, 

wheel  to  turn  saia  rubber  and  a  horizontal  or  any  other  change  tbat  tbe  appellant  now 

shaft  or  spindle  connecting  the  two  together,  desires  to  make,  was  the  result  of  or  necessi- 

said  shaft  or  spindle  and  the  bearing  in  wbicb  tated  by  anylnadvertence,  accident  or  mistake, 

it  reciprocates  being  both  made  of  cast  iron,  or  for  which  alone  corrections  by  re-iasae  can  be 

both  of  metal  havinff  the  same  crystalline  struc-  made."    The  letter  of  allowance  bears  O^a 

ture  as  cast  iron,  whereby  in  the  reciprocating  February  15,  1882L 

«M  lt7  U.  S. 


1890. 


FouBTH  Nat.  Baux  of  Nbw  Tobx  t.  AmtBTCUif  Mills  Co.  284-289 


The  circuit  court  held  that  the  only  claim  in 
the  re-issue  was  for  a  combinatioQ  not  claimed 
in  or  covered  by  the  orij^nnl  patent,  and  hence 
not  for  the  same  invention;  that  the  claim  in 
the  re  issue  was  before  the  commissioner  and 
its  allowance  urged  bj  the  patentee  through 
his  solicitor,  but  was  not  allowed,  and  was 
therefore  stricken  out,  and  the  patent  accepted 
without  this  claim;  that  the  court  could  not 
distinguish  between  the  patentee  and  his  coun- 
sel as  to  what  occurred  during  the  pendency 
^1  of  the  application  for  the  patent,  and,  as  to  its 
acceptance  by  the  latter,  the  patentee  must  be 
regarded  as  bound  by  the  acts  of  his  counsel; 
and  that,  under  the  circumstances,  the  case 
fell  clearly  within  Leggett  v.  Avery,  101  U.  8. 
256  [25:  865]. 

In  Leggett  v.  Avery,  thus  referred  to,  Mr. 
Justice  Bradley,  spei^'nf^  for  the  court,  said: 
"We  think  it  was  a  manifest  error  of  the  com- 
missioner, in  the  re  issue,  to  allow  to  the  pat- 
entee a  claim  for  an  invention  different  from 
that  which  was  de8cril>ed  in  the  surrendered 
letters,  and  which  he  had  thus  expressly  dis- 
claimed. The  pretense  that  an  'error  had  arisen 
by  inadvertence,  accident  or  mistake,'  within 
the  meaning  of  the  Patent  Law,  was  too  bald 
for  consideration.  The  verv  question  of  the 
validity  of  these  claims  had  just  been  consid- 
ered and  decided  with  the  acquiescence  and  the 
express  disclaimer  of  the  patentee.  If,  in  any 
case,  where  an  applicant  for  letters-patent,  in 
order  to  obtain  the  issue  thereof,  disclaims  a 
particular  invention,  or  acquiesces  in  the  re- 
jection of  a  claim  thereto,  a  re-issue  containing 
such  claim  is  valid  (which  we  greatly  doubt). 
it  certainly  cannot  be  sustains  in  this  case. 
The  allowance  of  claims  once  formally  aban- 
doned by  the  applicant,  in  order  to  £et  his  let- 
ters-patent through,  is  the  occasion  of  immense 
frauds  against  the  public.  It  not  unf requently 
happens  that,  after  an  application  has  been 
carefully  examined  and  compared  with  pre- 
vious Inventions,  and  after  the  claims  which 
cuch  an  examination  renders  admissible  have 
been  settled  with  the  acquiescence  of  the  ap- 
plicant, he,  or  his  assicrnee,  when  that  investi- 
fation  is  forgotten  an^  perhaps  new  officers 
ave  been  appointed,  comes  back  to  the  Patent 
Office,  and,  under  the  pretense  of  inadvertence 
and  mistake  in  the  first  specification,  gets  in- 
serted into  re-issued  letters  all  that  h  id  been 
previously  rejected.  In  this  manner,  without 
an  appeal,  he  gets  the  first  decision  of  the  office 
reversed,  steals  a  march  on  the  public,  and  on 
those  who  before  opposed  his  pretensions  (if, 
indeed,  the  latter  have  not  been  silenced  by 
purchase),  and  procures  a  valuable  monopoly 
to  which  he  has  not  the  slightest  title.  We 
have  more  than  once  expressed  our  disappro- 
bation of  this  practice.  As  before  remarked, 
we  consider  it  extremely  doubtful  whether  re- 
Issued  letters  can  be  sustained  in  any  case  where 
they  contain  claims  that  have  once  been  form- 
ally disclaimed  by  the  patentee,  or  rejected 
with  his  acquiescence,  and  he  has  consented  to 
such  rejection  in  order  to  obtain  his  letters- 
patent.  Under  such  circumstances,  the  rejec- 
tion of  the  claim  can  in  no  just  sense  be  regard- 
ed as  a  matter  of  inadvertence  of  mistake. 
Even  though  it  were  such,  the  applicant  should 
seem  to  be  estopped  from  setting  it  up  on  an 
application  for  a  reissue."     Bee  also  8wain 

187  U.  8. 


lurbine  Mfg.  Co.  v.  Ladd,  102  U.  8.  408  [26: 
184]. 

A  re-issue  is  an  amendment,  and  cannot  be 
allowed  unless  the  imperfections  la  the  original 
patent  arose  without  fraud,  and  from  inadvert* 
ence,  accident  or  mistake.  Rev.  Stat.  §  4916. 
Hence  the  re-issue  cannot  be  permitted  to  en- 
large the  claims  of  the  original  patent  by  in- 
cluding matter  onoe  intentionally  omitted. 
Acquiescence  in  the  rejection  of  a  claim;  its 
withdrawal  by  amendment,  either  to  save  the 
application  or  to  escape  an  interference:  the 
acceptance  of  a  patent  containing,  limitations 
imposed  by  the  Patent  Office,  which  narrow 
the  scope  of  the  invention  as  at  first  described 
and  claimed,— are  instances  of  such  omission. 
Union  Metallic  Cartridge  Co.  v.  United  Statu 
Cartridge  Co.,  112  U.  8.  624  [28:  828];  Shepard 
V.  Carrtgan.  116  U.  8.  598  [29: 728];  Roemery. 
Peddie,  183  U.  8.  818  [83:  Sfe2];  TaU  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank,  185  U.  8.  842,  379 
[84: 168,  188],  and  cases  cited. 

It  is  clear  that  the  claim  of  this  re-issue  is  not 
covered  by  the  original  patent,  and  it  appears 
that  before  the  issue  of  the  latter  it  was  passed 
upon  and  rejected;  was  withdrawn  and  erased: 
an  interference  was  dissolved  upon  condition  ox 
the  amendment;  and  the  ip3ue  of  the  original 
letters  was  predicated  upon  its  abandonment. 
There  is  no  room  for  the  contention  that  there 
was  any  inadvertence,  accident  or  mistake  in 
the  premises.  Nor,  in  the  light  of  these  pro- 
tracted proceedings  in  the  Patent  Office,  can 
the  applicant  be  permitted  to  treat  the  deliber- 
ate acts  of  his  attorney  as  the  result  of  inad- 
vertence, accident  or  mistake.  The  repeated 
official  decisions  and  orders,  and  the  repeated 
efforts  to  maintain  this  claim  without  success, 
during  this  long  struggle,  indicate  anything 
but  ne^lifience  or  inadvertence  on  the  part  of 
the  solicitors  employed. 

The  decree  of  the  CHreuit  Court  uhu  right,  and 
it  is  affirmed. 
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(See  8.  a  Reporter's  ed.  S84-288.) 

Transfer,  when  not  wid  for  insolvency — New 
York  StatuU  of  April  16,  ISSO^righU  qf 
pledgee, 

h   A  transfer  by  a  corporation  is  not  void  as  mads 
in  contemplation  of  insolvency,  under  sea  4,  tlfte 

NoTB.— Xf  to  power  of  eon»lQne&,  factor  or  pUdges 
toseUQoods,  see  note  to  Brown  v.  M*Gran,  10: 560. 

Asto  power  of  matUr  to  seUvessel^eee  note  to  Tos^ 
V.  Jones,  15: 618. 

Aatofactor*8  Uefi,  see  fiote  to  United  States  v.  Vil- 
lalonga,  28:  04. 

Factors  and  brokers;  powers:  duUies;  lioEKIities;  eam» 

missUms, 

The  Factors*  Act  (N.  Y.  Laws  1880,  chap.  179)  has 
no  application  to  a  case  where  protection  would 
secure  to  a  wrong-doer  the  fruits  of  fraud.  Dor- 
ranoe  v.  Dean,  7  Cent.  Bep.  006, 106  N.  Y.  806. 

A  factor  cannot  bind  the  principal  by  a  disposi- 
tion of  his  property  out  of  the  ordinary  course  of 
business.    Authoritiss  dted  in  Oommioroial  NaL 
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i,  ohap.  18,  p<L  T^  New  York  Kev.  Stat.,  where  the 
oorporatlon  only  transferred  the  leffal  title  of 
goods  to  one  who  already  had  poasession  of  them, 
and  also  had  a  Uen  upon  them  for  more  than  their 
▼alue. 

S.  Under  the  New  York  Statute  of  April  16, 1830,  a 
factor  or  airent  intrusted  with  the  possession  of 
goods  as  security  for  bis  advances  thereon  has  a 
right  to  treat  the  goods  as  his  own,  so  long  as  bi9 
Uen  thereon  is  unsatisfied. 

8.  Where  a  person  accepts,  for  the  benefit  of  a  cor- 
poration, drafts  drawn  on  him  by  it,  and  receives 
from  the  corporation  goods  as  security  against 
bis  aooeptauoes,  a  person  to  whom  the  accept- 
ances are  subsequently  transferred  by  the  corpo- 
ration cannot  take  the  goods  from  the  former  or 
his  vendee  without  discharging  his  obligations  on 
the  acceptances. 

[No.  63.] 

Argued  Nat,  10,  1890.    Decided  Nov.  tJ^  1890, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  to  procure 
the  application,  upon  judgments  recovered  hj 
plaintiff,  of  proceeds  ox  goods  sold  bj  defend- 
ant Albert  J.  Graeffe.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meun.  WUliam  8.  Opdyke  and  David 
Wllleoz*  for  appellant: 


A  creditor  having  Judgment  and  unsatisfied 
execution  in  a  state  court,  may  resort  to  the 
national  courts  of  the  same  locality  for  aid  in 
reaching  the  debtor's  equitable  assets. 

Oyilme  v.  Knox  Ins.  Co.  67  U.  S.  2  Blacky 
639  (17:  849),  cited  in  4  Bias.  871;  Wilkinsrm  v. 
Tale,  6  McLean,  17;  Putnam  v.  New  Albany, 
4  Biss.  865;  Scottish  American  Morig.  Co.  v. 
FoUanabee,  9  Biss. 482, 14 Fed.  Rep  125;  Owens 
V.  Qotzian,  4  Dill.  486;  QorreU  v.  Dickson,  25 
Fed.  Rep.  454;  Shields  v.  Thomas,  59  U.  S.  IS 
How.  258  (15:  368);  Barber  v.  Barber,  62  U.  S. 
21  How.  588  (16:  226);  The  HoUaday  Que,  27 
Fed.  Rep.  830. 

In  case  of  the  utter  insolvency  of  the  debtor. 
Judgment  and  execution  at  law  were  probably 
unnecessary. 

Terry  v.  Tubman,  92  U.  S.  166  (23:  53T>; 
Caee  v.  Beauregard,  101  U.  S.  688  (25:  1004). 

An  execution  creditor  of  a  corporation  may 
maintain  in  the  national  courts  a  bill  in  his  own 
name  against  any  of  its  debtors  to  subject  such 
assets  to  payment  of  bis  Judgment. 

Hatch  V.  Dana,  101  U.  S.  205  (25:  885). 

The  equity  jurisdiction  and  remedies  con- 
ferred by  the  laws  of  the  United  States  upon 
its  courts  cannot  be  limited  or  restrained  by 
state  legislation,  and  are  uniform  throogbout 
the  different  States  of  the  Union* 


Bank  v.  HeUbronner,  11  Cent.  Bep.  275. 106  N.  Y.  480. 

Factors  cannot  pledge  goods  for  their  own  debt. 
Id. 

A  fiactor  to  whom  wheat  Is  oonsigned  for  storage 
in  an  elevator  and  for  sale  may,  in  the  absence  of 
particular  instructions,  stow  it  in  a  mass  with  other 
wheat  of  the  same  grade  and  quality.  Davis  v. 
Kobe,  86  Minn.  214. 

A  cotton  factor  in  Gkdveston,  to  whom  cotton  has 
been  consigned  for  sale,  has  no  right,  in  the  absence 
of  direct  authority  from  the  consignor,  to  ship  it  to 
a  foreign  market  for  disposition:  aad  one  who  re- 
ceives it  from  the  factor  for  that  purpose  is  respon- 
sible to  the  owner  for  its  value.  Wootters  v.  Kauff- 
man,  67  Tex.  488. 

A  factor  is  not  responsible  to  his  principal  by  rea- 
son of  the  established  grades  of  grain  being  diflTer- 
ent  in  the  market  where  he  is  to  sell  from  the  grades 
at  other  places.    Davis  v.  Kobe,  86  Minn.  214. 

On  consignment  of  goods  for  sale  without  a  spe- 
cial limit  as  to  price,  the  consignee  may  exercise 
his  own  Judgment  in  sale.  Conway  v.  Lewis,  12 
Gent  Rep.  486, 120  Pa.  215. 

Independently  of  the  Statute  in  regard  to  factors, 
the  bare  possession  of  goods  by  a  dealer  in  that 
clasi  of  goods  does  not  clothe  him  with  power  to 
dispose  of  the  goods  as  owner.  K  he  sells  as  owner. 
there  must  be  some  other  indicia  of  property  than 
mere  possession.  Levi  v.  Booth,  58  Md.  8(3, 315, 42 
Am.  Bep.  832, 337;  OoviU  v.  Hill,  4  Denio,  323;  Bar- 
Stow  V.  Savage  Min.  Co.  64  CaL  888,  48  Am.  Bep. 
706. 

A  factor  who  has  the  posBCssion  and  control  of 
personal  property  has,  under  the  Oalif  ornia  Statute, 
power  to  pledge  the  same  as  collateral  security  for 
a  loan  made  to  him  by  the  plodjree,  in  good  faith. 
In  the  ordinary  course  of  business,  and  without  no- 
tice of  the  principalis  title.    Wisp  v.  Hazard,  66  Cal . 


A  principal  may  assert  his  right  in  property 
•gainst  one  who  had  received  it  from  a  factor  with 
notice  of  a  trust,  either  by  independent  suit  or  by 
way  of  defense.  Allen  v.  St  Louis  Nat.  Bank,  V!h 
U.  &  20  OO:  578). 

By  conunon  laws  a  factor  or  agent  for  sale  has  no 
power  to  pledge,  whether  intrusted  with  possession 

Me 


of  the  goods  themselves  or  with  the  symbol  of  them* 
as  a  bill  of  lading.    Id. 

A  broker's  commission  on  the  sale  of  real  estai 
is  earned  when  the  terms  of  the  oontract  as  to  th< 
sale  were  specific,  and  everything  was  doce 
could  be  done  by  the  purchaser  to  carry  out 
contract,  although  the  vendor,  without  any  reasoi 
refused  to  complete  it.    Kock  v.  Bmmerllng,  68 
8.  23  How.  68  (16:  282). 

A  broker  who  brings  parties  together  for  the  v 
purpose  of  entering  into  an  illegal  agreement,  sui 
as  a  wager  contract,  cannot  recover  for 
rendered  or  losses  incurred  on  behalf  of  either 
forwarding  the  transaction.    Irwin  v.  Wliliar,  1 
U.  S.  488  (28:  225). 

It  bemg  within  the  ordinary  scope  of  a  fact 
authority  to  sell  his  principal^  goods  in  his  o 
name,  a  purchaser  who  has  no  knowledge  of  iW 
agency  Is  entitled  to  set  oflT  against  the  price  of  tV . 
eroods  a  debt  due  to  him  from  the  factor  personaUT 
Ex  parte  Dixon  and  Re  Henley,  46  L.  J.  N.  S 
20,  L.  K.  4  Ch.  Div.  188,  85  L.  T.  N.  &  644,  25  W( 
Bep.  106. 

A  factor  oould  not  pledge,  unless  the  owner 
the  goods  armed  him  with  such  indicia  of  propei 
as  to  enable  him  to  deal  with  them  as  his  own. 
son  V.  Ooles,  6  Maule  &  S.  14. 

Where  a  factor  pledged  the  goods  of  his  prindK 
the  latter  might  recover  the  value  of  them  in  tro^ 
against  the  pawnee,  on  tendering  to  the 
what  was  due  to  him,  without  any  tendar  to  W' 
pawnee.    Daublgny  v.  Duval,  6  T.  B.  604. 

One  who  sells  goods  for  another  for  a  oommiSBi^. 
having  the  goods  in  bis  possession  at  the  time, 
giving  credit  to  the  vendee,  is  a  factor. 
V.  Michels.  66  Wis.  124. 

A  purchaser  is  responsible  for  the  negllgen 
his  broker  in  the  transmission  of  instructions  to 
seller.    Schlossinger  v.  Texas  &  St.  L.  B.  Go.  2  W< 
Bep.  112, 87  Mo.  146. 

A  factor  who  has  a  lien  on  a  oonslgnment  for 
vances  to  the  principal  is  not  liable  for  loss 
railing  market,  caused  by  his  holding  the  consi 
ment,  against  which  a  time  draft  was  drawn,  a: 
the  maturity  of  the  drafU    Lockett  ▼, 
Wash.Ter.8Sa 
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Ridinffi  t.  Johntan,  128  U.  8.  217  (82:  401^; 
Sujfdam  y.  Broadnax,  89  U.  8.  14  Pet.  67  (10: 
867);  Union  Bank  ▼.  Vaiden,  59  U.  8.  18  How. 
im  (15:  472);  O/^  v.  SUme.^l  U.  8.  20  How. 
175  (15:  875):  He$$  y.  Beynoldi,  118  U.  8.  78 
<SSB:  928);  i4rfYnr«mt(ft  y.  Qleaaon,  129  U.  6. 86, 
M  (82:  680,  684). 

ODe  wbo  is  uDable  to  meet  his  debts  as  they 
nature  is  insolvent 

Tracy  v.  TuMy,  184  U.  8. 221  (88: 884);  Oui^ 
mingham  y.  Norton,  125  U.  8.  90  (81:  628). 

A  corporation,  like  an  individual,  is  insoly- 
ent  when  it  is  not  able  to  pay  its  debts. 

Brouwer  v.  Harbeck,  9  N.  Y.  589:  Denike  y. 
New  York  dB.  L.  db  0.  Oo,  BON.  T.  606;  Our- 
HsY.  Leavitt,  15  N.  Y.  9,  199. 

A  factor  cannot  pledge  or  transfer  his  prin- 
^Ipal's  goods  on  account  of  his  own  debt. 

Warner  y.  Martin,  52  U.  8.  11  How.  209 
<18:  667);  AUen  y.  8t,  Louis  Bank,  120  U.  8. 
130  (80:  578);  Eoam  y.  Potter,  2  Gnll.  18;  Wiek- 
Jkatn  y.  MoreAouee,  16  Fed.  Rep.  824;  Commer- 
cial Nat.  Bank  y.  Heilbronner,  11  Cent.  Rep. 
275.  108  N.  Y.  489;  First  Nat.  Bank  y.  Boyee, 
78  Ky.  42;  DeBouchoutY.  Ooldsmid,  5  Ves.  Jr. 
211;  Graham  y.  Dyster,  2  Starkie,  21;  Queiro9 
y.  Trueman,  8  Bam.  &  C.  842;  Jartis  y.  Roq- 
€rs,  15  Mass.  889;  Jones  y.  Sinclair.  2  N.  H. 
821;  i^ith  y.  Smith,  9  Abb.  Pr.  N.  8.  420; 
Lehigh  Coal  db  Nao.  Co.  y.  Central  B.  d.  29 
N.  J.  Eq.  252;  Cairo  db  F.  R.  Co.  y.  Faekney, 
78  ni.  116;  Mosliier  y.  ifft?*,  80  Dl.  79;  Dau- 
higny  y.  Dnral,  5  T.  R.  606;  Z^j7  y.  Evans,  6 
Mees.  &  W.  42;  Donald  v.  Suckling,  L.  R.  1 
Q.  B.  595.  605;  8tor7,  Agency,  g  872. 

The  transfer  to  Mrs.  Uraene  on  account  of 
the  antecedent  debt  due  from  GraefPe  to  her 
did  not  constitute  her  a  purchaser  for  value. 

Barnard  y.  Campbell,  58  N.  Y.  73;  Robinson 
y.  Bank  of  Attica,  21  N.  Y.  406:  Erie  R.  Co. 
y.  Vanderbilt,  5  Hun,  128,  188;  ReAntisdd,  18 
Nat.  Bankr.  Reg.  289;  Moyerv.  Adams,  2  Fed. 
Bep.  182;  KnoKlton  y.  Misfi,  17  Fed.  Rep.  198; 
JHatt  y.  Schreytr,  25  Fed.  Rep.  88. 

Mr,  Alex.  Tl&aiiu  for  appellees: 

A  factor  has  a  Hen  upon  the  property  of  the 
fnincipa]  in  bis  possession  for  bis  commission, 
advances  and  expenses. 

Willard,  Eq.  124;  ^Cruger  y.  Wilcojt,  Ambl. 
S52;  Bryce  y.  Brooks,  26  Wend.  867;  United 
Slates  y.  Villalonga,  90  U.  8.  28  Wall.  85  (28: 
^);  Ohio  db  M.  R.  Co.  y.  Kasson,  87  N.  Y.  218; 
^tory,  Agency,  %  84;  Wbart.  Agency,  §  766; 
Winter  y.  Coit,  7  N.  Y.  288;  Nagle  y.  McFeer 
4£r9,  97  N.  Y.  196. 

He  must  first  sell  the  goods  before  he  can 
<a1]  upon  his  principal  to  pay  any  deficiency. 

Gihon  y.  Stanton,  9  N.  Y;  476;  Mottram  y. 
Mills,  2  8andf.  189. 

It  was  neither  illegal,  inequitable  nor  fraud- 
ulent for  the  defendant  Albert  J.  Graeffe  to 
£  refer  his  wife  as  a  creditor,  to  the  amount  of 
is  conceded  indebtedness  to  her  of  oyer 
$100,000. 

Metsker  y.  Bonebrake,  108  U.  8.  66  (27:  654); 
Atlantic  Nat.  Bank  y.  Tavener,\ZQ  Mass.  409. 

Right  to  prefer  among  creditors  is  a  conse- 
qaenoe  of  ownership. 

Lampson  y.  Arnold,  19  Iowa,  479;  Wilsonv. 
Forsyth,  24  Barb.  105;  Orover  v.  W^eman,  11 
Wend.  187;  Lupton  y.  Cutter,  8  Pick.  298. 

And  such  preferences  are  not  fraudulent. 

Waterbury   y.  Sturevant,  18    Wend.   858; 

IS  7  II.  S. 


ITMenomy  v.  Roosecelt,  8  Johns.  Ch.  446,  1  N. 
Y.  Ch.  L.  ed.  679;  Lewis  y.  Whittemore,  6  N. 
H.  864;  Bump,  Fraudulent  8ales,  217. 

A  preference  is  not  fraudulent,  though  others 
lose  their  debts,  which  are  equally  meritorious 
{EuykendaU  y.  McDonald,  15  Mo.  418;  HaU 
y.  AmoUL16  Barb.  599;  Bwing  y.  RunkU,  20 
Bl.  448;  Waddams  y.  Humphrey,  22  Dl.  661); 
or  though  the  debtor  be  insoiyent  {Auburn 
Exch.  Bank  y.  Fitch,  48  Barb.  844);  or  thoueh 
the  creditor  knew  of  the  insolyen^  of  the 
debtor  ( Walsh  y.  Kdly,  42  Barb.  98;  Fromme  y. 
Jones,  18  Iowa,  474;  Bessing  y.  McCloskey,  87 
Dl.  841;  Johnson  y.  McQrew,  11  Iowa,  151; 
Toung  y.  Dumas,  89  Ala.  60);  nor  by  the  fact 
that  the  debtor  wishes  to  defeat  some  execution; 
nor  that  the  preference  includes  all  property 
not  exempt  from  execution. 

HoUnrd  y.  Anderson,  5  T.  R  285;  HaU  y. 
Arnold,  15  Barb.  599;  WeUer  y.  Wayland,  17 
Johns.  102;  Wilder  y.  Winne,(iCow.2Si',  Barr 
Y.  Batch,  8  Ohio,  527. 

An  existing  indebtedness  is  a  good  consider- 
ation, within  the  proyiso  which  saves  the  right 
of  a  bona  fide  purchaser. 

Seymour  y.  Wilson,  19  N.  Y.  417;  Adams  v. 
Wheeler,  10  Pick.  199;  Gibson  y.  Seymour,  4 
Yt  518;  Gleason  y.  Day,  9  Wis.  498;  Seymour 
y.  Briggs,  11  Wis.  198. 

And  the  preference  may  be  giyen  to  a  debt 
to  a  wife  or  attorney. 

Syracuse  Chilled  Flow  Co.  y.  Wing,  85  N.  Y. 
421;  Ma^eldY.  Kilgour,  81  Md.  240;  ffiU  y. 
Rogers,  Rice,  Eq.  7;  Jayeox  y.  CaldweU,  51  N. 
Y.  895;  McCartney  y.  Welch,  51  N.  Y.  626; 
Woodworth  y.  Sweet,  51  N.  Y.  8;  S/ierman  y. 
Parish.  58  N.  Y.  488;  Seymour  y.  Fellows,  Tl 
N.  Y.  17a 

Mr.    Justice   Blaiehford   deliyered   the    [235 
opinion  of  the  court : 

This  is  a  suit  in  equity,  brought  in  the 
Circuit  Court  of  the  United  8tates  for  the 
Southern  District  of  New  York,  by  the 
Fourth  National  Bank  of  the  City  of  New 
York,  a  national  banking  association,  against 
the  American  Mills  Company  (a  New  York 
corporation),  Albert  J.  Orsieffe,  Mary  J. 
Graeffe  (his  wife),  William  H.  Gamer  and 
William  H.  Bowen.  Its  object  was  to  pro- 
cure the  application  upon  Judgments  recov- 
ered by  the  plaintiff  against  the  American 
Mills  Company  and  Albert  J.  Graeffe,  of 
the  proceeds  of  certain  merchandise  which 
had  been  transferred  by  Albert  J.  Graeffe  to 
Gamer,  as  trustee  for  Mary  J.  Graeffe,  to 
be  applied  upon  debts  due  by  Albert  J. 
Graeffe.  to  Mary  J.  Graeffe.  After  issue 
loined,  proofs  were  taken,  and  the  case  was 
heard  by  Judge  Coxe,  who  entered  a  decree 
dismissing  the  bill  as  to  Albert  J.  Graeffe, 
Mary  J.  (iraeffe,  Gamer  and  Bowen.  Albert 
J.  Graeffe,  Bowen  and  the  American  Mills 
Company  had  joined  in  an  answer  to  the  bill, 
and  Garner  and  Mary  J.  Graeffe  had  each  put 
in  a  separate  answer.  The  opinion  of  the 
circuit  court  is  reported  in  29  Fed.  Rep.  611. 
An  application  for  a  rehearing  was  made  by 
the  plaintiff  and  denied,  the  opinion  on  the 
same  bein^  reported  in  80  Fed.  Rep.  420. 
The  plaintiff  has  appealed  from  the  decree. 
The  suit  was  brought  in  December,  1881, 
before  the  passage  of  the  Act  of  July  12, 
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1882  (22  Stat.  163,  chap.  290,  §  4).  Char- 
lotte First  ^at.  Bank  y.  Morgan,  182  U.  S. 
141  [33:  282]. 

236]  The  facts  of  the  case  are  as  follows,  as 
stated  by  the  circuit  court  in  its  opinion : 
The  American  Mills  Company  was  a  manu- 
facturing corporation,  having  its  principal 
office  in  the  City  of  New  York,  and  its  manu- 
factory at  Warwick,  Rhode  Island.  Albert 
J.  Gracffe  was  the  treasurer  of  the  Company 
and  one  of  its  trustees,  and  the  commission 
merchant  in  the  City^  of  New  York  to  whom 
its  goods  were  consigned  for  sale.  On  Feb- 
ruary 28,  1881,  he  had  in  his  possession  mer- 
chandise of  the  Company  of  the  value  of 
about  $45,000.  Ftior  to  that  time,  he  had 
accepted  for  the  benefit  of  the  Company 
twenty -three  drafts  drawn  upon  him  by  the 
Company,  against  the  consignments,  for 
$57,600.40.  Of  these  twenty-three  drafts, 
eleven,  amounting  to  $27,600.40,  were,  after 
acceptance,  returned  by  Graeffe  to  the  Com- 
panv  and  used  by  it.  The  remaining  twelve 
drafts,  amounting  to  $30,000,  were,  after  ac- 
ceptance, discounted  by  Graeffe,  and  the 
proceeds  were  remitted  oy  him  to  the  Com- 
pany. Eleven  other  drafts,  amounting  to 
$32, 500,  drawn  by  the  Company  upon  Graeffe, 
were  accepted  by  him,  but  the  Company  did 
not  have  the  benefit  of  any  of  them,  because 
they  were  retained  by  Graeffe  and  used  by 
him  in  his  own  business.  None  of  these 
thirty-four  drafts  were  due  on  the  28th  of 
February,  1881.  On  that  day,  the  Company 
transferred  to  Graeffe,  as  absolute  owner,  the 
goods  which  he  so  had  in  his  possession,  he 
taking  them  in  discharge  pro  tanto  of  the 
Company's  indebtedness  to  him.  On  the  fol- 
lowing day,  he  sold  the  goods  to  Garner,  as 
trustee  for  Mary  J.  Graeffe,  for  $45,064.30, 
in  part  payment  of  debts  due  from  him  to 
her.  They  were  afterwards  sold  through 
Bowen,  and  the  proceeds  were  paid  to  Mra. 
Oraeffe,  or  to  Gamer  for  her.  On  the  8d  of 
March.  1881,  Graeffe  made  a  general  assign- 
ment for  the  benefit  of  his  creditors,  and  the 
American  Mills  Company  failed  at  the  same 
time.  On  the  80th  of  March,  1881,  the  plain- 
tiff recovered  a  judgment  against  the  Mills 
Company  and  Graeffe,  in  the  supreme  court 
of  the  State  of  New  York,  on  one  of  the  ac- 
ceptances for  $2,500,  which  formed  part  of 
the  $30,000  of  acceptances ;  and  on  the  22d  of 
June,  1881,  it  recovered  another  judgment 
against  the  same  parties,  in  the  Court  of  Com- 
mon Pleas  for  tlie  Citv  and  County  of  New 

187]  York,  on  six  others  of  the  acceptances,  being 
one  for  $2, 500  and  one  for  $3,000,  forming 
part  of  the  $80,000  of  acceptances,  and  four 
for  $3, 000  each,  forming  part  of  the  $32, 500  of 
acceptances.  Executions  upon  these  judg- 
ments were  returned  unsatisfied  in  September, 
1881.  Subsequently  to  the  f  ai  1  ure  of  the  Com- 
pany, and  before  July  1.  1881,  other  judg- 
ments were  obtained  against  it  in  New  York 
and  Rhode  Island,  for  over  $70,000. 

The  theory  of  the  bill  is,  that  Mary  J. 
Graeffe  is  indebted  to  the  American  Mills 
Company  for  the  value  of  the  goods  embraced 
in  the  transfer  to  her,  on  the  ground  that 
such  transfer  was  without  consideration  and 
constructively  fraudulent.  No  allegation  of 
Bctual  fraud  Is  made  against  any  person,  and 
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it  is  clear  that  there  was  a  bona  fide  indebt- 
edness from  Graeffe  to  his  wife  of  over 
$100,000,  created  by  loans  to  him  of  her 
own  money. 

It  is  contended  by  the  plaintiff  that  the 
transfer  of  the  goods  by  the  Company  to 
Graeffe  was  made  in  contemplation  of  insolv- 
ency, and  therefore  was  voia  by  virtue  of  the 
provisions  of  section  4,  title  4,  chapter  18, 
part  1,  of  the  Revised  Statutes  of  New  York 
a  Rev.  Stat.  603),  which  declares  that  it 
shall  not  be  lawful  for  any  incorporated 
company  to  ''make  any  transfer  or  assign- 
ment in  contemplation  of  the  insolvency  of 
such  company,  to  an v  person  or  persons  what- 
ever" ;  that  Graeffe  had  no  right  in  the  goods 
which  he  could  transfer  in  paj^mentof  his  debt 
to  his  wife,  and  to  the  exclusion  of  the  debt  of 
the  Company  and  himself  to  the  plaintiff ;  that 
Mrs.  Graeffe  acquired  no  right  in  the  goods  by 
virtue  of  the  transfer,  and  was  liable  for  their 
value ;  and  that,  at  all  events,  as  to  the  three 
acceptances  amounting  to  $8, 000,  and  forming 

gart  of  the  $30,000  of  acceptances,  of  which  the 
ompany  had  the  benefit,  the  sole  right  of 
Graeffe  in  the  goods  was  to  apply  their  pro- 
ceeds to  the  payment  of  those  tliree  accept- 
ances. 

But  it  appears  in  evidence  that,  by  the 
28tl|of  February,  1881,  at  which  time  Graeffe 
had  in  his  possession  the  goods  in  question, 
of  about  the  value  of  $45,0(K),  he  had  advanced 
as  against  those  goods,  by  cash  and  accept-  [fSl 
ances,  the  sum  of  about  $54, 000.  The  accept- 
ances were  negotiable  securities,  which  htA 
passed  in  the  market  into  the  hands  of  bonafide 
nolders,  and  on  which  Graeffe  was  primarily 
liable.  He  had  a  valid  lien  on  the  goods  for 
the  $54,000.  The  legal  title  to  them,  which 
the  American  Mills  Company  held  when  it 
gave  the  bill  of  sale  to  GrtMsffe,  on  the  28th  of 
February,  1881,  was  therefore  of  no  value, 
because  the  goods  were  then  incumbered  for 
more  than  they  were  worth.  That  Company, 
in  transferring  the  goods  to  Graeffe,  as  abso- 
lute owner  of  them,  on  the  28th  of  February. 
1881,  recognized  the  lien  and  admitted  that 
its  liability  to  Graeffe  excee'Jed  the  value 
of  the  goods ;  and  the  thmsaction  was  in  ef- 
fect a  K)reclosure  of  the  lien.  The  interest 
of  the  American  Mills  Com paiy  in  the  goods 
was  only  contingent,  and  no  court  of  equity, 
in  a  case  like  the  present,  can  declare  that 
Graeffe  could  not  transfer  the  goods  to  Mrs. 
Graeffe,  as  against  his  other  creditors  and 
Hiose  of  the  Company. 

Under  the  Statute  of  New  York  of  April 
16,  1830  (Laws  of  1880,  chap.  179,  p.  208). 
Graeffe  had  a  right  to  treat  the  goo(&  as  his 
own,  so  long  as  his  negotiable  acceptances, 
of  which  the  Company  had  had  the  benefit, 
were  outstanding,  not  taken  up  by  it,  and 
his  lien  on  the  goods  was  unsatisfied.  Cart- 
wright  V.    Wilmerding,  24  N.    Y.    521,  680. 

The  cases  cited  by  the  plaintiff  are  cases 
where  the  question  as  to  the  right  of  prop- 
erty in  the  goods,  as  between  the  consignor 
and  the  factor,  was  raised  by  the  consignor, 
or  where  the  consignor  had  not  conveyed  all 
his  title  \fi  them  to  the  factor. 

It  is  contended  bv  the  plaintiff  that  the 
lien  of  Graeffe  did  not  exceed  $21,715.58. 
Graeffe  at  that  time  ciaiUicU  a  lien  for  ad- 
it? U.  & 
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ranees,  wblch  was  conceded  by  the  Company, 
for  the  amount  of,  at  least,  $54,215.58.  The 
plaintiff  claims  that  the  $32,500  of  accept- 
ances outstanding,  of  which  Graeffe  had  had 
the  benefit,  and  from  which  the  Company 
had  derived  no  benefit,  should  be  deducted 
from  the  $54,215.58,  leaving  a  balance  of 
$21,715.58.  But  it  appears  that  the  items 
composing  the  $82,500,  and  which  were  ac- 
commodation drafts  of  the  Company  on 
Graeffe,  accepted  and  used  by  him,  were 
]  neither  charged  on  the  one  side  of  his  account 
wiUi  the  Company  nor  credited  on  the  other. 
These  accommodation  acceptances  were  not 
due  on  the  28th  of  February,  1881,  and  have 
never  been  paid  by  the  Company.  Graeffe 
was  not  bound  to  give  credit  for  tbem  to  the 
Company  until  the  Company  had  paid  them 
and  surrendered  them  to  him. 

As  to  the  three  acceptances,  amounting  to 
$8,000,  they  formed  part  of  the  acceptances 
of  which  the  Company  had  the  benefit,  and, 
while  the  plaintiff  holds  those  acceptances 
a/2:ainst  Graeffe,  it  cannot  take  from  him,  or 
from  Mrs.  Graeffe,  the  property  which  he 
held  as  security  against  them.  Its  position 
it  no  better  than  that  of  the  Company  would 
have  been,  and  the  Company  could  not  have 
deprived  Graeffe  of  the  goods  without  dis- 
diarging  his  obligation  on  those  particular 
acceptances.  Moreover,  even  regardibg  the 
$8,000  of  acceptances  as  surrendered  and 
canceled,  and  deducted  from  the  $54,215.58. 
there  is  left  $46,216.58,  which  amount  ex- 
ceeds the  value  of  the  goods  transferred  to 
Mrs.  Graeffe. 

Decree  ajprmed. 


GEORGE  8.  WHEELER,  Tiff,  in  Err., 

V, 

THEODORE  F.  JACKSON,  as  Registrar  of 
Arrears  of  the  Citt  of  Bbooklti!!. 

(8ee&  a  Beporter'S  ed.  245-258.) 

Ifino  York  Aet—Statutee  of  Limitations — eon- 
gtitutionaXity  of. 

1,    Section  15  of  the  New  York  Act  of  1885^  amend- 
inir  the  charter  of  Brooklyn,  Ib  not  repu^rnant  to 


the  dause  of  the  United  States  Constitution  pro* 
tectinar  the  obligation  of  contracts  aeralnst  im- 
palrmeot  by  state  legislation. 

2.  The  Legislature  may  shorten  the  time  within 
which  suits  to  enforce  existing  causes  of  action 
may  be  commenced,  provided  a  reasonable  time- 
be  given  by  the  new  law  for  the  commencement 
of  such  suits  before  the  bar  takes  effect. 

8.  A  Statute  of  Limitation  does  not  Impair  the  ob- 
ligation ot  a  contract,  nor  deprive  one  of  prop- 
erty without  due  process  of  law,  unless.  In  its 
application  to  an  existing  right  of  action.  It  un- 
reasonably limits  the  opportunity  to  enforce  that 
right  by  suit. 

[No.  56.] 

Argued  Nap.  11, 1890.    Decided  Nof>.  M4,  1890. 

IN  ERROR  to  the  Supreme  Court  of  the^ 
Stale  of  New  York,  to  review  a  jud^ent 
of  that  court  in  General  Term  ararnSng  a. 
judgment  of  Special  Term,  dismissing  on  de- 
murrer a  complaint  seeking  to  enjoin  tne  Reg- 
istrar of  Brooklyn  from  canceling  certain  sales 
of  property  for  taxes,  or  the  record  thereof  in 
his  office,  which  judgment  was  affirmed  by  the 
New  York  Court  of  Appeals.    AfWrned. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Townsend*  for  plaintiff  ID' 
error: 

The  plaintiff's  rights  under  the  tax  sale  con- 
stitute a  contract. 

ClementiY.  Jackeon,  92  N.  Y.  591;  Curtis  y. 
Wlntney,  80  U.  8. 18  Wall.  68(20:  518);  Corbin- 
V.  WaMngton  County  Comrs.  8  Fed.  Rep.  856^ 
IMcCrary,  621. 

The  operation  of  the  Statute  (sec.  15,  chap. 
405,  New  York  Laws  of  1885),  impairs  the- 
validity  of  the  purchaser's  contract,  and  it  is 
therefore  unconstitutional. 

Sturges  v.  Crowninehield,  17  U.  S.  4  Wheat 
207  (4:  551);  Winter  v.  Jonee,  10  Ga.  190;  Walr 
termire  v.  Weetover,  14  N.  Y.  16;  HaigM  v.. 
Neu>  York,  99  N.  Y.  280. 

By  the  obligation  of  a  contract  is  meant  the 
means  which  at  the  time  of  its  creation  the  law 
affords  for  its  enforcement 

Louisiana  v.  8t.  Martin's  Parish,  111  U.  S. 
716,  720  (28:  574,  576);  Ounn  v.  Barry,  82  U. 
S.  15  Wall.  611  (21:  212);  Edwards  v.  Kearzey, 
96  U.  8.  595  (24:  798);  Oreen  v.  BiddU,  21  U. 
S.  8  Wheat  1  (5:  547);  Dikeman  v.  Dikeman,. 
11  Paige,  484,  5  N.  Y.  Ch.  L.  ed.  207;  Robin- 


NOTB.— ^s  to  what  Statute  of  LimUalions  Qovema; 
of  new  Statutes;  lex  fori,  and  not  lox  lod, 
note  to  Townsend  v.  JemJson,  18:  194. 
to  eontraets  limiting  the  time  witMn  which  ae- 
must  be  brought;  waiver  of;  estoppel  ae  to,— see 
to  Southern  fixp.  Co.  v.  Caldwell,  22:  550. 
to  when  Statute  of  Limitaiions,  or  change  In 
^iatute^  impam  obligation  of  eontraets,  see  note  to 
^oshkononff  v.  Burton,  26:  888. 

That  neither  time  nor  Statute  of  lAmitations  runs 
^agaisut  the  State^see  note  to  Gibson  v.  Chouteau, 
^l»:  fiSi. 


of  Limitation;  constitutionality  of;  effect 
of;  power  of  LegUHature  to  change 
the  period  of  limitations. 

Tbe  Legislature  has  power  to  change  the  period 
^if  limitations  as  to  all  claims  not  already  barred, 
mHowing  a  reasonable  time  for  brlngrinflr  actions 
^thereon.  H  jman  v.  Bayne,  88  HI.  260;  Dyer  v.  Gill, 
9i  Ark.  ilO;  Pearsall  v.  Kenan,  79  N.  C.  478;  People 
-yf.  Wayne  County  Judge,  87  Mich.  287;  Sampson  v. 
1117  IT.  A. 


Sampson,  63  Me.  828;  Krone  v.  Krone,  87  Mich.  808; 
Johnson  v.  Albany  &  8.  B.  Co.  64  N.  Y.  416;  Dale  v» 
Frisbie,  58  Ind.  630;  Bratton  v.  Guy,  12  S.  a  42. 

The  Legislature  has  power  to  change  the  period 
of  limitations  as  to  actions  ex  delicto  (Guillotel  v. 
New  York,  65  How.  Pr.  114);  and  the  same  is  also- 
true  as  to  all  rights  created  by  statute.  DeMoss  v. 
Newton,  81  Ind.  219;  Bead  v.  Frankfort  Bank,  28 
Me.  818;  Woods  v.  Bule,  6  Miss.  286;  Evans  v.  Mont- 
gomery, 4  Watts  k  S.  218;  Balston  v.  Lothain,  18- 
Ind.  808;  Tucker  v.  Harris,  13  Q&.  1. 

Tbe  period  of  limitation  may  be  shortened.  Lud- 
wig  V.  Stewart,  82  Mich.  27;  Thompson  v.  Bead,  41 
Iowa,  48;  Pitman  v.  Bump,  6  Or.  17;  Memphis  v. 
Dnlted  States,  97  U.  &  296  (24:  920);  PearsaU  v» 
Kenan,  79  N.  C.  472:  Dyer  v.  Gill,  82  Ark.  410;  Teny 
V.  Anderson,  95  U.  S.  628  (24:  866). 

Until  the  statutory  bar  has  become  complete,  the 
period  of  limitation  may  be  extended  or  lessened 
by  the  Legislature  without  becoming  obnoxious  to 
any  constitutional  objection.    Edwards  v.  McCad- 
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ton  T.  HmM,  18  Wis.  841,  848;  Bruce  v.  Schuy- 
ier,  9  ni.  221,  274;  State  v.  Ccmmissionere  of 
S.  d  U.  Lands,  4  Wis.  414;  Bobineon  v.  Magee, 
9  Cal.  81. 

The  second  clause  of  sec.  16  destroys  and 
cuts  off  the  tax-sale  purchaser's  rights  without 
a  hearing  or  opportunity  to  defend. 

Stvart  V.  Palmer,  74  N.  T.  188»  190;  State  v. 
Staten,  6  Coldw.  288-244. 

Mr,  Almet  F.  JenkSf  for  defendant  in 
error: 

Irrespective  of  sec.  15,  chap.  405,  Laws  of 
1878,  there 'was  a  limitation  of  the  remedy  of 
plaintiff. 

Hew  Fork  v.  Colgate,  12  N.  Y.  140;  PUher  v. 
Nete  York,  67  N.  T.  78;  Bruce  v.  Tileon,  25 
N.  Y.  194;  White  v.  Brooklyn,  88  N.  Y.  8.  R 
a07. 

This  Statute  is  one  of  limitation,  which  acts 
on  the  remedy  and  does  not  affect  the  contract, 
«o  long  as  it  leaves  a  reasonable  time  for  action 
before  interposing  the  barrier  of  limitation. 

Sturgesv,  Crownshield,  17  U.  8.  4  Wheat. 
122,  154  (4:  529,  588);  Terry  v.  Anderson,  95 
TJ.  8.  628  (24:  865);  Koehkonongy,  Burton,  104 
U.  8.  668,  675,  676  (26:  886,  889);  Qilflllan  v. 
Union  (Mnal  Co,  109  U.  8.  401  (27:  977);  Coo- 
ley,  Const.  Lim.  461;  Barrett  v.  Holmes,  102 
U;  8.  651  (26:  291);  Acker  v.  Acker,  81  N.  Y. 
144. 

Mr.  Justice  Harliui  delivered  the  opinion 
of  the  court : 
The  question  upon  this  writ  of  error  is. 


whether  certain  provisions  of  a  Statute  of 
New  York  passed  in  1885,  and  relating  to 
sales  of  land  in  the  City  of  Brooklyn  for 
taxes,  assessments  and  water  rat«s,  are  repug* 
nant  to  the  Constitution  of  the  United  States. 
It  arose  upon  a  demurrer  to  the  complaint 
filed  by  Wheeler  against  Jackson,  as  Registrar 
of  Arrears  of  that  City.  The  demurrer  wai 
sustained  by  the  supreme  court  of  the  State, 
and  the  complaint  dismissed.  That  judg- 
ment was  affirmed  in  ^neral  term,  and  the 
latter  judgment  was  affirmed  by  the  Court  of 
Appeals  of  New  York.     105  N.  Y.  681. 

upon  examining  the  legislation  of  New 
York  prior  to  the  passage  of  the  Act  of  1885, 
we  find  that  the  (marter  of  Brooklyn,  passed 
in  1854,  provided  that  if  any  tax  or  assess- 
ment remained  unpaid  on  the  day  specified 
in  the  published  notice  given  by  the  collector 
of  taxes,  that  officer  should  sell  at  public 
auction  the  property  on  which  the  tax  or  :is- 
sessment  was  imposed  **for  the  lowest  term 
of  years  for  whicn  any  person  will  take  the 
same,  and  pay  the  amount  of  such  tax  or 
assessment,  with  the  interest  and  expenses;* 
the  purchaser  to  receive  a  certificate  of  sale, 
which  should  be  noted  on  the  original  tax  or 
assessment  rolls,  as  well  as  on  the  abstracts 
kept  in  the  collector's  office.  The  Statute 
directed  this  certificate  to  be  recorded  in  the 
collector's  office,  and  declared  that  it  should 
constitute  ^a  lien  upon  the  lands  and  prem- 
ises therein  described  after  the  same  shall 
have  been  so  recorded ;"  and  that  no  assign- 


4lOD,  20  Iowa,  680;  Beal  v.  Nason,  li  Me.  844;  New- 
kirk  V.  Ohaproo,  17  lU.  844;  Wright  v.  Oakley,  6 
Met  400;  Battles  v.  Fobes,  18  Pick.  532. 

The  repeal  or  amendment  of  a  Statute  of  Limita- 
tiona  does  not  apply  to  a  claim  already  barred  by 
the  Statute,  because  by  the  lapse  of  the  statutory 
period  the  rlgrhts  of  the  parties  have  become  vested, 
and  the  Legislature  cannot  detract  from  or  enlarge 
them.  Seymour  v.  Deming,  0  Gush.  680;  Willard  v. 
Qarke,  7  Met.  485;  Darling  v.  Wells,  1  Gush.  608; 
Brigham  v.  Bigelow,  12  Met.  288;  Qarfleld  v.  Bemis, 
J  Allen,  446. 

Thus,  the  Legislature  cannot  give  a  remedy  on  a 
-elaimahready  barred  by  the  Statute.  Loringv.Bos- 
ton,12  Gray,  200;  Kinsman  v.Gambridge,  121  Ma8S.558.  ^ 

A  new  Statute  of  Limitations  cannot  limit  eidst- 
tng  claims  without  allowing  a  reasonable  time  after 
its  passage  for  parties  to  bring  an  action,  florbach 
V.  Miller,  4  Neb.  81;  Holoombe  v.  Tracy,  2  Minn. 
241:  Lockhart  v.  Yeiser,  2  Bush  (Ky.)  281;  West 
Feliciana  R.  Go.  v.  Stockett,  IB  Smedes  ft  M.  806; 
call  V.  Hagger,  8  Mass.  480. 

A  Statute  that  bars  a  past  right  of  action,  without 
any  provision  for  a  period  within  which  an  action 
may  be  brought,  is  unreasonable  and  obnoxious  to 
the  objection  that  it  impairs  the  rights  of  private 
property;  but  subject  to  this  exception  such  laws 
are  valid,  and  applying  to  the  remedy  merely  their 
retrospective  operation  is  no  objection  to  them. 
Hope  V.  Johnson,  2  Yerg.  128;  United  States  v. 
Samperyaa  1  Hempst.  118;  Cutts  v.  Hardee,  88  6a. 
880;  Kathbono  v.  Bradford,  1  Ala.  812;  Goosa  River 
8.  Co.  V.  Barclay,  80  Ala.  120;  Holoombe  v.  Tracy,  2 
Minn.  241;  Cook  v.  Wood.  1  McCord,  L.  130;  Beltz- 
hoover  v.  Yewell,  11  OiU  ft  J.  212;  Gox  v.  Berry,  18 
Go.  306;  Billings  v.  Hall,  7  GaL  1;  Blackford  v.  Pel- 
tier, 1  Blackf.  86;  Griffin  v.  McKenzie,  7  Ga.  163; 
Ward  V.  Kilts,  12  Wend.  197;  Eckstein  v.  Shoemaker, 
8  Whart.  16;  Frey  v.  Kirk,  4  GiU  ft  J.  600;  Hawkins 
V.  Barney,  80  U.  S.  6  Pet.  468  (8:  190);  Charles  River 
Bridre  v.  Warren  Bridge,  86  U.  8. 11  Pet.  420(9:  Tidi; 


Satterlee  v.  BCatthewson,  10  Serg.  ft  E.  160;  Welster 
V.  Hade,  52  Pa.  474. 

The  Legislature  cannot  remove  a  bar  or  limita- 
tion which  has  already  become  complete,  and  no 
new  limitation  can  be  made  to  take  effect  on  exist- 
ing claims  without  allowing  a  reasonable  time  for 
parties  to  bring  actions  before  their  claims  are  ab- 
solutely barred  by  the  new  enactment.  DilJon  v. 
Dougherty,  2  Grant,  Gas.  99;  Morf ord  v.  Cook,  21 
Pa.  92:  Gail  v.  Hagger,  8  Mass.  428;  Smith  v.  Moril- 
son.  22  Pick.  480. 

The  Legislature  may  change  the  Statute  even  as 
to  existing  claims,  if  a  reasonable  time  is  allowed 
for  the  bringing  of  actions  thereon.  Nash  v. 
Fletcher,  44  Miss.  600;  Patterson  v.  Gaines,  47  U.  8. 
6  How.  660  02:  668);  Elliott  v.  Lochnane,  1  Kan.  128; 
Pelroe  v.  Tobey,  6  Met.  168;  State  v.  dark,  7  Ind. 
468;  Beesley  v.  Spencer,  26  EU.  216:  Root  v.  Bradley, 
1  Kan.  487;  Wright'  v.  Kelthler,  7  Iowa,  03;  Gox  v. 
Brown,  6  Jonee,  L.  100;  Pearce  v.  Patton,  7  B.  Mon. 
162;  Callaway  County  v.  Nolley,  81  Mo.  808;  Sleetb 
V.  Murphy,  Morris  (Iowa)  821;  Howell  v.  HowdU 
16  Wis.  66;  Gilman  v.  Cutts,  28  N.  H.  876;  Martin  v. 
MarUn,  86  Ala.  600;  WiUard  v.  Harvey,  24  N.  H.  844; 
Webster  v.  Cooper,  66  U.  S.  14  How.  488  04:  SlOn 
West  Feliciana  R.  Co.  v.  Stockett,  18  Smedes  ft  M. 
806;  Fiske  v.  Briggs,  6  R.  I.  667;  Bank  of  AJabema 
V.  Dalton,  60  U.  S.  9  How.  622  08:  2l2i;  Kilboume  v. 
Lockman,  8  Iowa,  880;  Winston  v.  McCormiok,  1 
Ind.  66;  Pritchard  v.  Spencer,  2  Ind.  486;  Brieeoe  v. 
Anketell,  28  Miss.  861;  Slater  v.  Gave,  8  Ohio  St  60; 
Holoombe  v.  Tracy,  2  Minn.  241;  De  Cordova  ▼• 
Galveston,  4  Tex.  470. 

Unless  the  Statute  expressly  so  provides,  achange 
in  the  law  does  not  operate  upon  claims  theo  exist- 
ing,  but  only  upon  those  subsequenUj  arising; 
Gibbons  v.  Goodrich,  3  IlL  App.  600;  Van  Hook  v. 
Wbitiock,  8  Paige,  409,  8  N.  Y.  Gh.  L.  ed.  209;  Deal 
V.  Patterson,  12  La.  Ann.  728;  Calvert  v.  Lowell,  li 
Ark.  147;  Didler  v.  Davison, 2  Barb.  Ch.  477,  6  N.  T. 
Gh.  L.  ed.  721;  Ashbrook  v.  Quarles,  16  R  Mon.  201 
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ment  of  a  certificate  should  have  any  effect 
tintil  the  notice  of  the  same,  with  the  name 
«nd  residence  of  the  assignee,  was  filed  in 
the  office  of  the  collector  of  the  district  in 
which  the  lands  were  situated.  The  owner, 
mortgagee,  occupant  or  other  person  in- 
terested in  the  land,  was  given  the  right  to 
redeem  **at  any  time  within  two  years  after 
the  sale  for  either  tax  or  assessment,"  by 
paying  to  the  collector,  for  the  use  of  the 
purchaser,  **the  said  purchase-money,  to- 
gether with  any  other  tax  or  assessment  which 
the  said  purchaser  may  have  paid,  chargeable 
on  said  land,  and  which  he  is  hereby  author- 
1]  ized  to  do,  provided  a  notice  thereof  has 
been  filed  in  the  office  of  such  collector,  with 
fifteen  per  cent  per  annum  in  addition  thereto, 
and  the  certificate  of  such  collector,  statine 
tiic  payment  and  showinc^  what  land  such 
payment  is  intended  to  redeem,  shall  be  evi- 
dence of  such  redemption.*'  Upon  receipt 
of  the  moneys  it  became  the  duty  of  the  col- 
lector to  cause  them  to  be  refunded  to  the 
purchaser,  his  le^al  representatives  or  assigns, 
And  all  proceedings  in  relation  to  the  sale 
were  to  cease.  If  the  moneys  were  not  paid 
according  to  the  exigency  of  the  notice,  the 
collector  was  required  to  execute  a  con- 
veyance of  the  property  so  sold.  The  Statute 
<x)ntained  this  further  provision :  **§  83.  The 
collector  of  the  district,  where  the  land  sold 
for  any  tax  or  assessment  shall  not  have  been 
redeemed,  as  by  this  Act  provided,  shall 
•execute  to  the  purchaser  or  his  assigns,  pur- 
suant to  the  terms  of  sale,  a  proper  con- 
veyance of  the  lands  so  sold  by  him,  which 
<hall   contain  a  brief  statement  of  the  pro- 


ceedings had  for  the  sale  of  said  lands,  and 
shall  oe  evidence  that  such  sale  and  other 
proceedings  were  regularly  made  and  had 
according  to  the  provisions  of  this  Act.  He 
shall  also  forthwith  note  the  same  on  the  as- 
sessment rolls  and  abstract  kept  in  his  office. 
The  grantee  shall  be  entitled  as  against  all 
persons  whomsoever  to  the  possession  of  said 
premises,  and  to  the  rents,  issues  and  profits 
thereof,  pursuant  to  the  terms  of  his  con- 
veyance, and  shall  be  entitled  to  obtain  pos- 
session of  his  lands  by  summary  proceedings, 
in  the  same  manner  as  is  provided  by  law 
for  the  removal  of  persons  who  hold  over  or 
continue  in  possession  of  real  estate  sold  by 
virtue  of  an  execution  against  them."  Laws 
of  New  York  1^54,  pp.  OT4,  878  to  881,  chap. 
384,  §§  24,  26.  29,  30,  33,  title  V.  Of  the  Col- 
ledum  of  Taaes  and  AMessmenU, 

An  amended  charter  of  Brooklyn,  passed 
June  28,  1873,  repealed  all  former  Acts  in- 
consistent with  its  provisions,  and  created 
for  that  City  the  department  of  arrears,  with 
a  chief  officer  named  the  registrar  of  arrears, 
upon  whom  were  imposed  all  the  duties  there- 
tofore required  to  Inb  performed  by  any  city 
officer  or  department  in  relation  to  adver- 
tising, selling  and  leasing  property  for  assess- 
ments, taxes  and  water  rates,  and  for  the 
redemption  of  property  sold  therefor.  Laws 
of  New  York  1878.  p.  1818,  chap.  868,  title 
Vm.  g  1.  Sections  24.  26,  29,  80  and  88  of 
the  Act  of  1854  were  substantially  re-enacted 
in  sections  1,  8,  5,  6,  8  and  10  of  that  of 
1873.  The  differences  between  the  two  Acta 
do  not  affect  the  present  controversy. 

An  Act  of   June  6,  1885,  amended  that  of 


Oalkinfl  v.  Calkins,  8  Barb.  305;  Lucas  v.  TunstaU,  6 
Ark.  448;  Rid^ley  v.  Steamboat  Reindeer,  27  Mo. 
442;  People  v.  Columbia  County  Suprs.  10  Wend. 
3B8;  Clemens  v.  WilkfnsoD,  10  Mo.  97;  Gordon  v. 
Mounts,  2  Greene  (Iowa)  243;  MoKinney  v.  MoKin- 
ney,  8  Ohio  St.  423;  Williamson  v.  Field,  2  Sandf. 
Ch.  533,  7  N.  Y.  Ch.  L.  ed.  002;  Thompson  v.  Alexan- 
der, 11  lU.  64;  Dickerson  v.  Morrison,  5  Ark.  810; 
Scarborouflrh  v.  Dugan,  10  Cat.  806;  Brown  v.  Wil- 
oox,  14  Smedes  k  M.  127;  Paddleford  v.  Dunn,  14 
Ho.  517;  Hlnch  v.  Weatherford,  2  Greene  (Iowa) 
244;  Boyd  v.  BarreoRer,  23  Mias.  260. 

A  Statute  may  extend  the  time  of  limitation  upon 

ezistlDfir  claiims.  but  it  cannot,  and  does  not,  revive 

thoee  already  barred  (Bradford  v.  Shine,  18  Fla.a88; 

^oyoe  v.  Hurd,  24  Vt.  020;  Winston  v.  McCormiok, 

1  Smith  and.)  8:  Wrlgrht  v.  Oakley,  6  Met.  400;  Gar- 

Held  V.  Bemis,  2  Allen,  445;  Baldro  v.  Toloiie,  1  Or. 

176;  Joy  v.  Thompson,  1  Dou«r.  (Mich.)  873;  Hill  v. 

^Crleke,  11  Wis.  442;  Spreoher  v.  Wakeley,  Id.  432; 

Hawkins  v.  (Campbell,  6  Ark.  612;  Couoh  v.  McKee, 

'^d.  484;  Wires  v.  Farr,  25  Vt.  41;  Walker  v.  Bank  of 

^iMdseippi,  7  Ark.  500;  Davis  v.  Minor,  1  How.  (Miss.) 

>i8;  Bobb  v.  Harlan,  7  Pa.  202;  Stipp  v.  Brown.  2 

ICnd.  647:  Clarke  v.  Bank  of  Mississippi,  10  Ark.  516; 

^rown  V.  Wiloox,  14  Smedes  k  M.  127;  M'Kinney  v. 

^^prinffer,  8  Blackf .  506;  Forsythe  v.  Ripley,  2  Greene 

<lowa)  181;  Knox  v.  Cleveland,  13  Wis.  245;  Yancy 

^.  Taney.  5  Heisk.  868),  but  acts  only  on  existing 

•^icrbts.    Cox    V.   Davis,  17  Ala.  714;  Chandler  v. 

CSiandler,  21  Ark.  95;  Henry. v.  Thorpe,  14  Ala.  108; 

OMidy  V.  Reins,  1  Mont.  424. 

The  Statute  in  force  at  the  time  the  action  is 

l>rousrht  controls,  unless  the  time  limited  by  the 

^^d  Statute  for  commencing  an  action  has  elapsed 

irhile  the  old  Statute  was  in  force  and  before  the 

"^nit  is  brought,  in  which  case  the  suit  is  barred,  and 

910  subsequent  Statute  can  renew  the  right  or  take 

«way  the  bar.    Marsdon  v.  Seabury,  8  N.  J.  L.  275; ' 

137  U.  8.  U.  8..  Book  84.  43 


Prltchard  v.  Spencer,  2  Ind.  486;  Root  v.  Bradley,  I 
Kan.  437;  Walker  v.  Bank  of  Mississippi,  7  Ark.  500; 
Pharee  v.  Walters,  6  Iowa,  106;  Moore  v.  Lobbin,  £8 
Miss.  894;  Gllman  v.  Cutts,  28  N.  H.  876;  Baldro  ▼• 
Tolmie.  1  Or.  176;  Bradford  v.  Brooks,  2  Alk.  (YtJ 
284;  M*Klnney  v.  Springer,  8  Blackf.  606;  Woart  v. 
Winnick,  8  N.  H.  478;  Lewis  v.  Webb,  8  Me.  826; 
Holden  v.  James,  11  Mass.  806;  Piatt  v.  Vattier,  1 
McLean,  146;  Davis  v.  Minor,  1  How.  (Bliss.)  188t 
Stlpp  V.  Brown,  2  Ind.  647. 

Instances  in  which  it  has  been  held  that  a  Statute 
of  Limitation  does  not  apply  to  causes  of  action 
which  existed  before  its  passage:  Weber  v.  Man- 
ning, 4  Mo.  229;  Thompson  v.  Alexander,  11  111.  64; 
Hull  V.  Minor,  2  Root,  223;  Central  Bank  v.  Solo- 
mon, 20  Ga.  406;  Paddleford  v.  Dunn,  14  Mo.  517; 
Ashbrook  v.  Quarles,  15  R  Mon.  20;  Moore  v.  Mo- 
Lendon,  10  Ark.  512;  Calvert  v.  Lowell,  Id.  147:  Deal 
V.  Patterson.  12  La.  Ann.  728;  Stine  v.  Bennett,  18 
Minn.  153;  Whitworth  v.  Ferguson,  18  La.  Ann.  600$ 
Carpenter  v.  Shimer,  24  Hun,  464;  Williams  ▼.  Os- 
wego, 25  Hun,  86. 

After  the  statute  twr  has  become  complete,  tha 
debtor  has  acquired  a  vested  right  under  these 
Statutes,  which  the  Legislature  cannot  defeat  or 
take  away  by  subsequent  legislation.  Atkinson  y. 
Dunlap,  50  Me.  Ill:  Bagg's  App.48  Pa.  512;  Ryder  v. 
Wilson.  41  N.  J.  L.  0;  Sprecher  v.  Wakeley,  11  Wis. 
432;  Holden  v.  James,  11  Mass.  896;  Lewis  v.  Webb, 
8  Me.  326;  Woodman  v.  Fulton,  47  Miss.  682;  Naughl 
v.  Oneal,  Breese  (HI.)  App.  20;  Girdner  v.  Stephens, 
1  Heisk.  280;  Parish  v.  Eager,  15  Wis.  532;  Martin  v. 
Martin,  35  Ala.  560. 

In  New  York,  Statutes  extending  the  limitations 
are  held  not  to  apply  to  crimes  committed  before 
the  Statute  was  changed,  unless  expres8ly  included 
therein.  People  v.  Lord,  12  Hun,  282,  See  Knox  t. 
Cleveland,  13  Wis.  245. 
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1873.  The  constitutionality  of  the  15th  sec- 
tion of  the  former  Act  is  questioned  in  this 
case.    That  section  is  as  follows: 

**§  15.  None  of  the  provisions  of  this  Act 
hereinbefore  contained  shall  affect  any  sale 
for  taxes,  assessments  or  water  rates  hereto- 
fore made  in  said  City,  or  the  rights  of  the 
parties  or  the  proceedings  thereunder,  but 
the  same  shall  remain  the  same  as  though 
this  Act  had  not  been  passed ;  provided, 
however,  that  no  action  or  special  proceeding 
shall  hereafter  be  brought  or  maintainea 
affainst  the  City  of  Brooklyn,  or  the  registrar 
01  arrears  of  said  City,  to  compel  the  ex- 
ecution or  delivery  of  a  lease  upon  any  sale 
for  taxes,  assessments  or  water  rates,  made 
more  than  eight  years  prior  to  the  passage  of 
this  Act,  unless  such  action  or  special  pro- 
ceeding is  commenced  within  six  months 
kfter  the  passage  of  this  Act,  and  notice 
thereof  filed  in  the  office  of  registrar  of 
arrears,  but  thiS  provision  shall  not  operate 
to  extend  any  Statute  of  Limitations  now 
applicable  in  such  cases.  And  after  the  ex- 
piration of  six  months  from  the  passage  of 
uiis  Act,  it  shall  be  the  duty  of  the  registrar 
of  arrears  to  cancel  in  his  office  all  such  sales 
made  more  than  eight  years  prior  to  the  pas- 
sage of  this  Act,  upon  which  no  lease  shall 
have  been  given,  and  no  action  commenced, 
and  notice  thereof  filed  as  aforesaid,  within 
the  period  hereinbefore  limited  therefor,  and 
thereupon  the  lien  of  all  such  certificates  of 
sale  shall  cease  and  determine.^  Laws  of 
New  York  1885.  chap.  405,  §  15,  p.  702. 

The  complaint  shows  that  at  divers  times 
between  Sej^tember  22,  1856,  and  Mav  25, 
1878,  inclusive,  at  public  auction  held  by 
the  proper  officer  of  Brooklvn,  pursuant  to 
the  above  Act  of  1854,  and  the  Acts  amenda- 
tory thereof,  the  plaintiff  Wheeler  purchased, 
each  for  a  term  of  years,  1,253  different  lots 
that  were  sold  for  the  nonpayment  of  taxes, 
assessments  and  water  rates,  and  paid  for 
58]  each  the  amount  set  opposite  its  number,  as 

8 specified  in  a  schedule  filed  with  the  com- 
laint,  receiving  from  the  collector  a  cer- 
iflcate  of  sale  of  each  lot.  Each  certificate 
declared  that  he  was  entitled,  after  the  ex- 
piration of  two  years  from  its  date,  to  a 
lease  of  the  lot  mentioned  for  a  named  term 
of  years,  unless  the  premises  were  sooner 
redeemed.  The  total  amount  of  those  pur- 
chases was  $28,616.69. 

The  complaint  also  shows  that  at  divers 
times,  from  September  29,  1874,  to  February 
28,  1875,  inclusive,  at  public  auction  held 
by  the  registrar  of  arrears  of  Brooklyn  ifor 
like  purposes,  pursuant  to  the  Act  of  1878, 
and  the  Acts  amendatory  thereof,  the  plain- 
tiff purchased,  each  for  a  term  of  years,  61 
different  lots  sold  for  the  nonpayment  of 
taxes,  assessments  and  water  rates,  paying 
for  each  the  sum  specified  in  a  schedule  filea 
with  the  complaint,  and  receiving  from  the 
registrar  similar  certificates  of  sale.  Each 
certificate  was  recorded  in  the  defendant  *s 
office.  The  total  amount  of  the  purchases 
named  in  that  schedule  was  $3,611.17. 

None  of  the  lots  purchased  by  Wheeler 
were  redeemed  from  sale:  he  is  still  the 
legal  owner  and  holder  of  the  certificates ; 
nevertheless,    the  defendant  was    about  to 
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cancel  the  sales,  pursuant  to  the  15th  section 
of  the  Act  of  1885,  whereby,  the  complaint 
alleges,  ^all  public  notice  of  the  rights  and 
lien  of  the  plaintiff  will  be  wholly  de- 
stroyed," and  he  will  sustain  irreparable  in- 
jury and  damage.  Alleging  that  such  sec- 
tion is  unconstitutional  and  void,  the  plain- 
tiff prays  that  the  defendant,  his  successors, 
agents,  clerks  and  servants,  be  perpetually 
enjoined  from  canceling  the  sales  or  the 
record  thereof.  Such  is  the  case  made  by 
the  complaint. 

Is  the  above  section  of  the  Act  of  1885  re- 
pugnant to  the  clause  of  the  Constitution  pro- 
tecting the  obligation  of  contracts  against 
impairment  by  state  legislation?  On  behalf 
of  the  plaintiff  it  is  insisted  that,  under  the 
Statutes  of  1854  and  1873,  the  purchaser,  in 
consideration  of  his  advancing  the  amount 
of  the  unpaid  taxes  and  interest,  together 
with  the  expenses  of  sale,  became  entitled 
to  something  more  than  a  conveyance  or  lease 
for  a  stated  number  of  years,  with  the  right 
to  maintain  ejectment  or  summary  proceed- 
ings to  obtain  possession  of  the  land  pur- 
chased. He  acquired,  it  is  contended,  th 
further  right  ^to  bide  his  time,  not  to  tak 
out  a  lease  and  engage  in  litigation  to  secv 
the  land  itself,  but,  as  the  easier  course, 
wait  and  rely  on  securing,  through  the  opera- 
tion of  the  record  of  sale  in  the  office  of  tb 
registrar,  the  very  profitable  return  on  his* 
money,  provided  bv  the  percentage  of  fifteei- 
per  cent,  which,  along  with  the  amount  ot 
the  purchase  money,  the  owner  of  the  Ian 
is.  by  the  Statutes,  compelled  to  pay,  on  re- 
deeming the  property,  in  order  to  clear  his 
title.  **  The  latter  right,  we  are  informer 
by  the  plaintiff,  is  the  one  usually  exerci 
by  purchasers  at  tax  sales  in  Brooklyn.  Ani 
interference  with  it,  he  contends,  impai* 
the  obligation  of  his  contract  with  the  City 

We  cannot  assent  to  this  view.     The  plain 
tiff  was  entitled,  by  the  contract,  to  a  ret u 
of  the  amount  paid  by  him,  together  wit 
any  other  tax  or  assessment  chargeable  o 
the  land  and  paid  by  him,  with  fifteen  pe 
cent  per  annum  in  audition  thereto ;  and.  i 
such  amounts  were  not  paid  to  the  collecto 
for  him  within  two  years  after  the  sale,  h 
could  demand   a  conveyance,    according  t< 
the  terms  of  his  purchase,  and  obtain  posses^ — 
sion  by  summary  proceedings.     As  none  o^ 
the  lots  purchased  were  redeemed,  the  plain* 
tiff  became  entitled,  when  the  time  i6r  re- 
demption passed,  to  a  lease  of  each  lot  for 
the  term  of  years  specified  in  the  res|>ective 
certificates  oi  sale.     Now,  the  right  to  sucb 
leases  was  not  taken  avniy  by  the  Act  of  1885. 
Nothing  in  that  Act  prevented  the  plaintiff 
from  obtaining  them  on  the  day  after  its  pas- 
sage.   But,  as  we  have  seen,  it  did  provide 
that  no  action  or  special  proceeding  should 
be  brought  or  maintained  to  compel  the  exe- 
cution of  conveyances  or  leases  in  respect  to 
any  sale  for  taxes,  assessments  or  water  rates 
made  more  than  eight  years  prior  to  June  6. 
1885,  unless  instituted  within   six   months 
after  that  date,  and   notice  thereof  filed  in 
the  office  of  the  registrar  of  arrears. 

Whatever  was  the  period  prescribed  by  the 
laws  of  New  York  prior  to  June  6,  1885,  for 
such  actions  or  special  proceedings,  —and  it 
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is  not  disputed  that  there  was  a  limitation 
under  the  local  law  for  suits  of  that  charac- 
ter,—tlie  time  was  reduced  by  the  Act  of 

iS]  that  date.  Can  this  enactment  be  assailed 
■imply  upon  the  ground  that  it  prescribes  a 
shorter  time  for  the  bringing  oi  actions  to 
compel  the  execution  of  such  conveyances 
than  was  given  when  the  contracts  therefor 
were  made?  Clearly  not.  It  is  the  settled 
doctrine  of  this  court  that  the  Legislature 
may  prescribe  a  limitation  for  the  bringing 
of  suits  where  none  previously  existed,  as 
well  as  shorten  the  time  within  which  suits 
to  enforce  existing  causes  of  action  may  be 
commenced,  provided,  in  each  case,  a  reason- 
able time,  taking  all  the  circumstances  into 
consideration,  be  given  by  the  new  law  for 
the  commencement  of  suit  before  the  bar 
takes  eflfect.  I'ervy  v.  Anderson,  95  U.  8. 
628,  632  [24 :  8G5.  866]  ;  Koshkonona  v.  Bur- 
ion,  104  U.  S.  668,  675  [^6 :  886,  889]  ;  Mitch- 
eU  V.  Clark,  110  U.  8.  633,  643  [28 :  279, 
282].  The  latest  case  upon  the  subiect  in 
this  court  is  McGahey  v.  Virginia  (Re  Brovm) , 
185  U.  8.  662,  701,  705,  706  [34 :  303,  816, 
817],  in  which  the  above  principle  is  af- 
firmed, the  court  saying :  "  No  one  rule  as 
to  the  length  of  time  which  will  be  deemed 
reasonable  can  be  laid  down  for  the  govern- 
ment of  all  cases  alike.  Different  circum- 
stances will  often  require  a  different  rule. 
What  would  be  reasonable  in  one  class  of 
cases  would  be  entirely  unreasonable  in  an- 
other." We  cannot  say  that  the  limitation 
prescribed  by  the  Act  of  1885  is  unreason- 
able when  applied  to  those  who  neglected 
for  eight  yeiu's  prior  to  its  passage  to  aemand 
the  conveyances  or  leases  to  which  they  were 
entitled.  On  the  contrary,  considerations  of 
public  policy  required  that  the  records  of 
the  sale  of  real  property  in  Brooklyn  for 
taxes,  assessments  and  water  rates  should 
no  longer  remain  in  the  condition  to  which 
they  h^  been  brought  in  1885  by  reason  of 
purchasers  having  lorbome,  for  an  unrea- 
sonably long  period,  to  obtain  leases,  that 
they  might  realize  interest  upon  their  invest- 
ments in  tax  titles,  at  the  rate  of  fifteen  per 
cent  per  annum.  By  not  taking  a  lease 
when  entitled  to  it   the  purchaser  put  the 

I]  taxpayer  in  a  position  where  the  latter  would 
be  compelled,  if  he  desired  to  sell  or  mort- 
gage the  property  to  another,  to  pay,  not  only 
the  amount  advanced  by  the  former,  but  in- 
terest at  tlie  above  rate  for  the  whole  time 
subsequent  to  the  sale.  The  Legislature  did 
not  intend,  by  the  Acta  of  1854  and  1873, 
to  establish  any  such  relations  between  the 
taxpayer  and  the  purchaser,  or  to  put  the 
former  at  the  mercy  of  the  latter  for  an  in- 
definite period ;  for  both  Acts  contemplated 
the  execution  by  the  collector  of  a  lease  im- 
mediately upon  the  expiration  of  the  time 
for  redemption — giving  the  purchaser,  in 
that  way,  precisely  what  he  bought.  But 
whatever  may  have  been  the  reasons  that 
induced  the  enactment  of  the  Statute  of  1885, 
the  period  within  which  actions  must  be 
brought  was  a  matter  resting  primarily  with 
the  legislative  department  of  the  state  gov- 
ernment ;  and  as  Statutes  of  Limitation  have 
for  their  object,  and  are  deemed  necessary 
to,  the  repose  and  security  of   society,  the 
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determination  of  that  department  should  not 
be  interfered  with  by  the  courts,  unless  the 
time  allowed  to  bring  suits  upon  existing 
causes  of  action  is,  in  view  of^  all  the  cir- 
cumstances, so  short  as  not  to  give  parties 
affected  bjr  it  a  reasonable  opportunity  to 
protect  their  rights  under  the  new  law. 

It  is  further  contended  that,  even  if  the  Stat- 
ute is  sufficient  to  bar  an  action  to  compel  the 
execution  of  a  conveyance  to  the  purchaser, 
unless  brought  within  the  time  prescribed, 
it  is  unconstitutional  in  that  it  requires  the 
registrar — ^after  the  expiration  of  six  months 
from  its  passage  without  any  such  action 
bein^  commenced  and  notice  thereof  given 
within  that  period — to  cancel  in  his  office  all 
sales  made  more  than  eight  years  prior  to 
June  6,  1885,  and  provides  that  **  thereupon 
the  lien  of  all  such  certificates  of  sale  shall 
cease  and  determine.  **  That  provision,  it  is 
said,  destroys  the  security  upon  whidi  the 
purchaser  relied  when  he  advanced  his 
money,  namely,  the  lien  of  the  record  after 
sale.  This  position  is  untenable.  The  sub- 
stantial right  acquired  by  the  purchaser  was 
a  return  of  his  money,  with  interest,  or,  after 
a  certain  time,  a  lease  of  the  premises  for 
the  term  named  in  the  certificate  of  sale. 
The  lien  created  b^  the  certificate  of  sale 
protected  him  during  the  period  within 
which  the  owner  of  the  propierty  was  per- 
mitted to  redeem;  and  if  the  latter  re- 
deemed, he  could  only  do  so,  of  strict 
right,  within  a  given  time,  and  then  only 
by  reimbursing  the  purchaser  all  he  haa 
paid,  with  the  addition  of  fifteen  per  cent 
per  annum.  K  there  was  no  redemption, 
the  purchaser  was  entitled  to  a  lease  that 
would  give  him  all  for  which  he  bar- 
gained. The  lien,  consequently,  would  cease  roKiv 
upon  the  execution  and  delivery  to  the  pur-  ' 
chaser  of  a  lease.  If  the  lien  was  of  such 
character  that  the  purchaser,  not  having  re- 
ceived a  conveyance,  could  enforce  it  by 
suit  or  special  proceeding  conmienced  for 
that  specific  purpose,  the  power  of  the  Legis- 
lature to  presentee  a  period  within  which 
such  a  suit  or  proceeding  must  be  com- 
menced, or  the  lien  be  lost,  is  as  clear  as 
its  power  to  fix  the  time  within  which  the 
purchaser  must  sue  to  compel  the  execution 
of  a  conveyance  or  lease.  If,  on  the  other 
hand,  the  lien  was  given  only  to  protect 
the  purchaser,  in  respect  to  his  outlay,  with 
interest,  until  he  was  entitled  to  demand  a 
conveyance,  or  until  a  conveyance  was  actu- 
ally made,  the  power  of  the  Legislature  to 
require  the  record  of  sale  to  be  canceled  and 
the  lien  to  cease,  when  the  purchaser,  by 
not  suin^  within  the  prescribed  time,  had 
lost  his  right  to  a  conveyance  or  lease,  cannot 
be  questioned.  The  limitation  prescribed 
by  the  Statute  applies  equally  to  a  suit  to 
compel  a  conveyance,  and  to  a  proceeding 
(if  a  separate  suit  for  that  purpose  could  M 
maintained)  to  enforce  the  alleged  lien.  It 
declares,  in  effect,  that  the  right  to  the  lien 
and  the  right  to  a  conveyance  shall,  in  the 
cases  specified,  depend  upon  a  suit  being 
brought  within  a  certain  time  to  compel  the 
execution  of  a  conveyance  in  accordance  with 
the  terms  of  sale.  In  other  words,  that  the 
record  of  a  sale,  including  the  certificate  of 
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■tie,  shall  not  remala  ft  cloud  upon  the  title, 
aJFter  the  purchaaer  has  failed,  for  six  moDtha 
After  the  passage  of  Uie  Act,  to  obtain,  or  to 
demftod  by  suit — the  time  foi  redemption 
having  paaaed— what.  In  view  of  the  Stat- 
ute, must  be  regarded  u  the  principal  object 
of  hie  purchase,  namelj,  a  conveyance  or 
lease,  with  the  right,  bj  means  of  summary 

Croceedinga,  to  obtain  possession  of  the  prem- 
ies sold  to  him  for  a.  term  of  jear^  We  are  of 
opinion  that  such  legislation  did  not  Impair 
the  obligation  of  the  plaintiff's  contract. 
What  has  been  laid  la  sufficient  to  dispose 
of  the  additional  suggestion  to  the  effect  that 
the  cancellation  of  the  record  of  sales  at 
ifhich  the  plaintiff  purchased  deprived  him 
of  his  property  without  due  process  of  law. 
In  violation  of  the  Fourteenth  Amendment. 
He  asserts  a  proprietary  right  In  such  record 
for  what  it  waa  worth.  But,  if  the  observa- 
tSS]  ^'""^  made  by  us  in  respect  to  the  first  point 
t>e  sound,  he  had  oo  such  right,  after  per- 
mitting the  period  to  elapse  within  which 
he  could  bring  suit  to  compel  the  execution  of 
a  conveyance  orleaae.  A  Statuteof  Limitation 
cannot  De  said  to  impair  the  obligation  of  a 
contract,  or  to  deprive  one  of  property  with- 
out due  process  of  law,  uuleaa,  in  Ita  appli- 
cation to  an  existing  right  of  actiOD,  it  un- 
reasonably limits  the  opportunl^  to  enforce 
that  rigbt  by  suit. 
Judgment  a^lirmad. 
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lev  at  th»  exlgtiii^  knovledge  In  recard  to 
:urei  at  the  nme  kind,  there  iraa  no  liiv«n. 
D  the  device  patented  bj  letlen- patent  Na> 
1,  granted  (o  Hamllne  Q.  French,  July  1^ 
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[No.  88.] 
[  So*.  U,  1890.     Deeidtd  Nov.  M,  1S90. 

SAL  from  a  decree  of  the  Circalt  Conrt 
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court  below  erred  In  Its  construction  ot 
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Argtud  Sot.  11,  iSdO.    Dtaded  Nov.  £4,  1890. 

IN  ERROR  to  the  Supreme  Ctrait  ot  the 
State  of  New  York,  to  review  a  judgment 
of  that  court  in  General  Term  affirming  a 
Judgment  of  Special  Term,  dismissing  on 
aemurrer  a  complaint  seeking  to  enjoin  the 
Registrar  of  Brooklyn  from  canceling  certain 
■ales  of  property  tor  taicB,  or  the  record 
thereof  in  his  oiffice,  which  judgment  was 
affirmed  by  the  New  York  Coiui  of  Appeals. 
AJfimud. 
Mr.  John  J.  Tawa««tid  for  plaintiff  In 
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1064);  Doiimlnn  v.  Ycager  Mill  Co.  108  U.  8. 
466  (27:  789);  tkuall  Y.Jones,  91  U.  8. 194(28: 

280). 

Tbe  great  utilitjr  of  the  patented  vault  is 
strong  evidence  of  invention. 

8fMth  V.  Goodyear  D.    V.  Co.  93  U.  S.  492 

gl8:  958);  OoodymrD.  V.  Co.  v.  JDawt,  102  U. 
.  224.  228,  229  (26:  149);  Lefinbeuter  v.  Hoi- 
ihaus,  105  U.  8.  94  (20:  989). 

Mes8r9.  James  w.  Perry  and  Philip  J. 
OReiity,  for  appellees: 

The  patent  is  void  on  its  face  for  the  want  of 
patentable  novelty. 

Brown  v.  Aper.  91  U.  8. 87  (28:  200);  Slaw- 
mm  V.  Grand  !St.  P.  P.  d  F.  R  Co.  107  U.  ». 
649  (27:  576);  Dunbar  v.  Myers,  94  U.  8.  187 
(24:  84);  Atlantic  Works  v.  Brady,  107  U.  8. 
192  (27:  438);  HoUister  v.  Benedict  &  B.  Mfg. 
Co.  118  U.  8.  59  (28:  901);  Gardner  v.  Herz, 
118  U.  S.  180  (30:  158). 

The  patent  is  void  by  reason  of  an  insuffi- 
cient and  misleading  specification. 

i/Reilly  v.  Morse,  56  U.  8.  15  How.  62 
(14:  601);  Western  Electric  Mfg.  Go.  v.  Anson- 
ia  B.  d  a  Co.  114  U.  8.  447  (29:  210) ; 
Seymour  v.  Osborne,  78  U.  8.  11  Wall.  516  (20: 
88);  Grant  v.  Raymond,  31  U.  8.  6  Pet.  218 
(8:  876). 

In  view  of  the  state  of  the  art,  as  disclosed 
by  the  French  book,  '*Revue  Gent^rale,"  etc., 
there  is  nothing  patentable  disclosed  in  the  ap- 
pellant's patent. 

Smith  V.  mcJiols,  88  U.  8.  21  Wall.  119  (22: 
66);  RoberU  v.  Ryer,  91  U.  8.  150  (23:  267); 
MdlisUr  V.  Benedict  d  B.  Mfg.  Co.  118  U.  8.  59 
128:  901);  Thompson  v.  Boisselier,  114  U.  8.  1 
(29:  76);  Pattee  Plow  Co.  v.  Kingman,  129  U. 
8.  294(32:  700);  AronY.  Manhattan  R.  Co.  132 
TJ.  S.  89  (83;  274);  Stephenson  v.  Brooklyn  C. 
T.  R.  Co.  114  U.  8.  149  (29:  68);  TaU  Lock  Co. 
T.  Gretnleaf  117  U.  8.  554  (29:  952);  Clark 
Pomace  Holder  Co.  v,  Ferguson,  119  U.  S.  335 
(80:406);  Bendy  v.  Golden  State  <k  M.  I.  Works, 
127  U.  8.  870  (82:  207);  Holland  v.  Shipley,  Id. 
896  (185);  Brown  v.  District  of  Columbia,  180 
TJ.  8.  87  (32:  863);  Day  v.  Fair  Htven  Co.  132 
U.  8.  98  (33:  265);  Watson  v.  CinHnnoti,  I. 
St.  L.  dk  C.  R.  Co.  Id  161  (295);  Marchand  v. 
Bmken,  Id.  195  (332);  Royer  v.  Roth,  Id.  201 
(^);  BuH  V.  Evory,  133  U.  8.  349  (33:  647); 
Hoioe  MaMne  Co.  v.  National  Needle  Co.  134 
U.  8.  888(38:  963);  St.  Germain -v.  Brunswick, 
185  U.  8.  227  (34: 122). 

O]      Mr.    Justice    Blatchford    delivered    the 
opinion  of  the  court: 

This  is  a  suit  in  eauity,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Soutlicm  District  of  New  York,  by  Hamline 
Q.  French  against  Oliver  8.  Carter,  (Jeorge 
llark  and  Milton  H.  8t.  John,  to  recover  for 
the  infringement  of  letters  patent  No. 
244.224,  granted  to  the  plaintiff  Julv  12. 
1881.  for  an  improvement  in  "roofs  for 
vaults. "  Issue  was  joined,  proofs  were  taken 
and  the  case  was  heard  by  Judge  Shipmnn, 
resulting  in  a  decree  dismissing  the  bill, 
from  which  the  plaintiff  has  appealed.  The 
opinion  of  Jrtdge  Shipman  is  reported  in  25 
Fed.  Rep.  41. 

The  specification,  claims  and  drawings  of 
the  patent  are  us  follows :  "  My  improvements 
relate  to  the  construction  of  roofs  for  vaults, 
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mausoleums  and  structures  of  similar  charac- 
ter, built  of  stone  and  intended  for  burial 
purposes ;  and  the  object  of  my  invention  is 
to  obtain  a  building  without  vertical  joints, 
and  one  held  together  and  locked  at  the  roof, 
so  that  by  the  locking  and  the  weight  of  the 
roof  the  structure  shall  be  made  as  enduring  as 
the  material  of  which  it  is  built.  Mv  im- 
proved roof  consists  of  the  front  and  rear 
gable-stones,  the  roof-stones,  which  are  con- 
tinuous from  one  gable-stone  to  the  other  at 
each  side,  and  held  to  the  gable-stones  by 
mortise  and  tenon  or  equivalent  connections^ 
and  the  cap-stone,  which  is  formed  with  a 
rabbet  to  lap  upon  the  roof -stones  and  rests 
upon  the  gables,  by  which  construction  the 
stones  forming  the  complete  roof  are  securely 
locked,  and  without  possibility  of  disloca- 
tion without  bein^  raised  bodilv  upward. 

**My  invention  is  shown  in  the  accompany- 
ing drawings,  forming  part  of  this  specifica- 
tion, wherein  figure  1  is  a  front  elevation, 
partially  in  section,  of  a  vault  constructed 
m  acconiance  with  my  invention.  Fig.  2 
is  a  plan  view  of  the  same,  with  the  cap-stone 
partially  removed.  Similar  letters  of  refer- 
ence indicate  corresponding  parts.  The  side 
walls,  a  a,  of  the  vault  are  laid  up  in  the 
usual  manner.  A  A  are  the  gable-stones,  B 
B  the  roof -stones  and  C  the  cap-stone.  The 
gables  A  are  each  a  single  stone  of  any  re- 
quired shape  and  size,  ard  of  a  length  suffl-  [24S 
cient  to  connect  the  roof -stones.  They  are 
formed,  upon  each  of  their  upper  suriaces, 
with  tenons  b.  The  roof-stones  B  are  also 
each  of  a  single  piece  in  length,  or  continuous 
from  one  gable-stone  to  the  other.  These  are 
formed  with  mortises  for  receiving  the  tenons. 
The  cap-stone  C  is  a  single  piece,  and  of  a 
length  to  rest  upon  the  gable-stones  A  at  its 
ends.  It  is  formed  to  lap  at  each  side  upon 
the  stones  B,  on  the  whole  or  any  portion  of 
its  length.  The  stone  C  is  to  be  lowered  to 
place  after  the  stones  B  are  set,  and,  as  will 
be  seen,  completes  the  roof  and  locks  the 
parts  together.  This  stone  C  is  in  practice 
of  great  weight,  which  weight  tends  entirely 
to  hold  the  structure  together,  and,  there 
being  no  vertical  joints  to  spread  open,  there 
can  be  no  disruption  or  displacement  by  or- 
dinary means.  The  space  at  the  sides,  be 
tween  the  stones  A,  is  filled  out  by  stones  e 
set  upon  the  side  walls.  The  roof  at  each 
side  of  the  cap-stone  is  to  be  formed  of  one 
or  more  roof-stones  B,  each  being  continuous 
from  one  gable -stone  to  the  other,  and  locked, 
as  described.  The  roof  may  also  be  made 
fiat,  curved  or  inclined.  In  place  of  using 
the  mortises  and  tenons  shown,  dowel -pins 
or  other  equivalent  devices  can  be  used  for 
locking  the  roof-stones.  I  do  not  limit  my- 
self in  that  respect.  Having  thus  described 
my  invention,  I  claim  as  new  and  desire  to 
secure  by  letters- patent — 

"1.  A  roof  for  vaults  and  similar  struc- 
tures, consisting  of  the  continuous  roof  stones 
B  B.  gable-stones  A.  connecting  and  locked 
to  the  roof -stones,  and  the  cap-stone  C,  lap- 
ping upon  the  roof-stones,  substantially  as 
shown  and  described. 

**2.  In  roofs  for  vaults  and  similar  struct- 
ures, the  combination  of  continuous  roof- 
stones  B  B  and  gable-stones  A  A,  connected 
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■nd  locked  by  mortiBeBuid  teaonc,  or  eqalm- 
l«nt  devices,  aubatoutlftllj  u  shown  and 
deKTibed." 


Hiere  waa  put  Id  eTidence  In  the  case  toI- 
nine  18,  with  platea  89  to  44,  both  InclusiTe, 
of  s  public  work,  published  in  Fraoce,  In 
18U,  called  "  Bevue  QrDErale  de  I ' Arcliitect- 
nre  et  de  Travaui  Publics,"  containing  a 
description  and  illustration  of  a  moaumeat 
erected  in  1B47,  as  a  place  of  burial  for  tbe 
familyof  Ale.  BilUud,  Thia  very  Imperfect 
I  translation  of  the  text  is  found  in  the  record 
'Above  this  ordonnance  extends  t-u  entabls- 


.  .  .  Tbe  entablature  iB  composed  of  three 
■tones,  hollowed  out  so  as  to  form  a  species 
of  vault,  which  masks  the  sise  (Sdicule)  ; 
and  these  atones.  Jointed  together  by  rebates, 
are  hound  and,  as  It  were,  tied  (hooped) 
together  by   the   two   thick  slabs  of  stone 


together  bj  the  ridge  which  surmounts  the 


The  opinion  of  the  circuit  coort  proceedsa^H 
upon  the  ground  that,  In  view  of  the  ds'        — 
Bcriptlon  of  the  Billaud  tomb,  there  wa*  no^^s 
invention  In  the  patented  device,  and  tliat^^M 
in  order  to  produce  that  device  the  customaij       ." 
skill  of  tbe.  worker  in  stone  neither  needeo^K 
norreceivedanj  aid  from  theinventivefacnltr. 
The  opinion  sbyb  :    "The  difficulty  in  Tanies- 
stone  roofs  which  was  to  be  remedied  wsi^» 
the  exposed  or  open  seams  between  the  stonea, 
into  wnich  water  can  entw  and  become  frozen, 
and  thus,  bv  the  action  of  frost,  the  stones 
are  separataa.    Preedopi  from  vertical  joiot» 
and  the  locking  of  roaf -stones  and  cap'Stone* 
to  the  gable-stones  are  the  features   of  th^ 
improvement,     ...    By  the  invention  de- 
scribed  in  tbe  second  .claim,  the  difficulty  1* 
remedied   by  connecting,    in  the    ordinary 
way.  to  gable-stones,  made  of   one    pieoe^ 
roof-atonea  which  are  long  enough  to  extenA 
from  one  gable-stone  to  the  other,  and  pro- 
tecting the  seams  by  rebates,  if  more  uiaa 
one  roof-Btone  upon  one  side  of  a  roof  la 
used,  and  then  filling  the  spbce  or  rfdge  near 
the  top  of  the  roof  in  such  manner  aa  Inge- 
nuity or  taste  may  dictate.     By  the  inven- 
tion described   in  the   first  claim,  the   space 
between  the  roof-stoues  Is  filled  b^  a  alngls 
maaaive  cap- atone,  the  edges  of  which  lapfwd 
over  the  roof -stones,  and  which  rested  upot 
the  gables. ' 

In  reference  to  the  description  and  draw- 


acriptionahow  that  the  Billaud  roof  consisb 
of  twoBlopiDgroof-Btones,each  beingaslngls 
piece.  foBlened  bv  projections  and  cavities  to 
gable  atones,  eacn  being  In  one  piece,  and  a 
single  lidge-stono,  covering  the  Joint  whv* 
Itl  D.  S. 
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the  upper  edges  of  the  roof -stones  meet,  and  A  PPEAL  from  a  ]ud|nnent  of  the  CJourt  of 

not  resting  on  the  ^able-stones.    The  differ-  i\.  ClQiros  in  favor  of  the  government  in  an 

ence  between  the  Billaud  roof  and  the  roof  action  against  it  to  recover  for  the  use  of  a  pat- 

of  the  patent  is  that  the  roof-stones  of   tlie  ented  stamp.    Afflrmed, 

former  are  so  wide  that  only  a  ridge-stone  statement  by  Mr.  Justice  Brewert 

is  needed  to  cover  the  joint,  while  the  roof-  r)^^r.^  X^  rr^^  iftA7  .«iH   laiSi  fl«-»«^- 

stones  of  the  latter  are  narrower,  and  a  wider  m   rurf  ^ll  Tn  J^.  fmninv  nf  tf.  l^^^ 

ridge-stone  or    cap-stone   is  needed,  which  ^'  9^*""^^ ,  •*#     *  ^^  ®n  ^'^^  ^^*^  ^''^^^' 

IJV4KC  oMJu^  V*    v«t/  o  vfMv,   lo  **^^v*v.vi,  «^^^^»  ment  as  chief  of  the  Bureau  of  En^ravin/r 

must,  of  course,  be  interposed  between   the  \    Printinff     That   bureau   waa   not   onl 

roof-stones,  and  must  rest  upon  the  gable.  ^i^.tJVlr  ?J?;  J^Jlly    l^f  nf  r^J^l  w 

of  the  Billaud  tomb  is  a  small  ?!!?*!l.^^,!?y,*P!^l*L^^^x  "iL^S"?!^.^! J^'^i 


j^:uL'r:^zrt^J'^^^^  ^^^t^^n^Xo^^^^^^^  [343 


by  its  great  weight,  is  more  f "ii  *   -T 

efficient  in  holding  the  structure  together.**  ^"""w»- 

We  concur  with  the  circuit  court  in  its  "That  the  Secretary  of  the  Treasury  be, 

views.     Where  the  roof-stones  are  wider,  as  and  is  hereby,  authorized,  in  case  he  shall 

in  the   Billaud  roof,  there  need  be  only  a  think  it  inexpedient  to  procure  said  notes, 

narrow  ridge-stone,  while  where  the  roof-  or  any   part   thereof,  to   be  engriaved  and 

stones  are  narrower,  as  in  the  patented  de-  printed  by  contract,  to  cause  the  said  notes, 

vice,  a   wider  ridge-stone   or  cap-stone   is  or  any  part  thereof,  to  be  engraved,  printed 

necessary.     In  the  latter  case,  the  cap-stone  and  executed,  in  such  form  as  he  shall  pre- 

muHt    rest  upon   the   gable-stones.    In  the  scribe,  at  the  Treasury  Department  and  under 

former  case,  it  need  not  do  so.    But,  in  each  his  directions ;  and  be  is  hereby  empowered 

otse,  the  vertical  seam  into  which  water  could  to  purchase  and  provide  all  the  machinery 

enter  is  covered,  and  the  structure  is  held  ana  materials,  and  to  employ  such  persona 

toirether  and  locked  at  the  roof,  so  as  to  be  and  appoint  such  officers  as  may  be  necessary 

made  enduringby  the  locking  an4  the  weight  for  this  purpose." 

of  the  roof  /The  question  is  one  of  degree  ^j,        employed  he  conceived  the  idea 

only,  as  to  the  size  of  the  ridge-stone  or  cap-  of  a  wlf -cancding  stomp,  and  under  his  di 

«tone  and  the  corresDondine  width  of   the  ***  "  •^**  ^*»"^^**"6  D«»»i  ^,  »«v*  «u«^.    ^     ^l: 

^f -stones.     The  ditference  letween  mechan-  SL*?r",*^l«rl*5^^  l!^™ Jj.'ir^Jn^Jv' 

leal  skill  and  the  exercise  of  the  inventive  ^*"  °^J^]i   usine  goverament  property, 

faculty  has  been  pointed  out  in  many  decis-  Pfepa"^!  «  <»«  <»  el''**>„'»"t  **  n  '°*°^»»«"»« 

Ions  of  this  court.    S«rt  v.  Every,  ife  U.  8.  **i«  JSSTfc^'fliS^  ^^^i  «n^'}h^*P?t!i7t 

S49  [38 :  647],  and  cases  there  cited.  IL 1^'  9'^\  *I^  1*^'*"*  *°  the,Pat«nt 

The  foreijm  publication  is  competent  as  OflSce.  and  c^  September  Ian  application  for 

•Tidence  in  regid  to  the  state  of  the  art,  and  ?  P***"^'    W^"«  ^^  'S^VSoT  ^".P*^' 

^        •      J  ..»    li  "^  •*•**  »'«'^, vx  •^^ «» "^f  «"«  in£,  and  on  December  6,  1869.  he  assienied. 

•8  a  foundation  for  the   inquiry  whether  it  by  dwd  dV  recorded,  his  rights  to  the  ap- 

reouired  invention  to  pass  from  the  Billaud  "J  y^^^y-  ^  ^  *^vvt««**,  »*.o  **6ui«  w^s.  ,my 

•toucti^  to  the  patented  structure.  P^"^"S  *^  payment  of  a  long-standing  ac- 

tiIZ^^^mJ^^^  count  of  appellant  against  him.    OnDecem- 

Jkcree  ajprmed.    ^^   21,    «69,    the    patent  was    issued   to 

appellant,  as  the  assignee  of  Clark,  antedated 

A-  8.  SOLOMONS.  AppL.  ^  ^^?^  .^^\]^^\xP''  December  27   1869, 

^  V,.  «v  j^  y^x^K,,  ^irj,*..  appellant  notified  the  commissioner  of  inter- 

TTX^TTTrn'flTATFfl  ^'   revcuue  that  he   was  the  owner  of  the 

u  r*  1 1  HdU  D 1 A 1  J!*D.  patent,  and  sought  an  arrangement  for  proper 

(Sees. C.  Reporter's ed. 842-348.)  compensation  K>r  the  use  of  this  patented 


>  Hght  to  use  intention  patented  by  l^^'P  ^^  *^®  government  on  whiskey  barrels. 
J    l^nL7^Jll'r^2a^^^^ ^^  No  auswcr  was  made  to  this  communication, 

,^rignie  oj  assignee,  ^^^  ^^  September  17,  1875,  appellant  brought 


Oovemmenfs 
its  employe- 

1.   The  government  cannot  appropriate  a  mao*0  this  suit  'in  the  Court  of  Claims  to  recover 

property  Invested  in  a  patent,  without  compen-  from  the  government  for  such  use.     In  ad- 

jation,  although  the  inventor  to,  at  the  time  of  ^j^ion  to  the  matters  heretofore  stated,  the 

btelnvention,  in  the  raiploy  of  the  government,  following  facte  were  found  by  the  Court  01 

S.    Where  one  was  in  the  employ  of  the  govern-  Qlaims  * 
ment  aa  chief  of  the  bureau  of  engraving  and 

printing,  when  he  invented  a  stamp,  and  hto  ez-  **  I.  In  the  latter  part  of  1867,  or  early  part 

perimentswerewhoUy  at  the  expense  of  the  gov-  of  1868,  while  the  subject  of  revising  the 

emment,  and  he  was  consulted  aa  to  the  proper  methods  for  collecting  internal  revenue  was 

«tamp  to  be  used  and  it  was  adopted  upon  hto  being  considered  by  the  Conunittee  on  Ways 

recommendatfon,  and  he  notified  the  ^vernment  ^q^  "iliQui^  of  the  House  of  Representatives, 

that  he  would  make  no  charge  if  it  adopted  and  subcommittee  was  given  special  charge  of 

•used  hto  stamp,  tor  the  express  reason  that  he  »  »""^""""**'»^   ''«**»  *i  j:  ♦iVi  ^^. J:-:*^       a 

was  In  ita  employ  and  had  ^  its  machinery  in  ^^^  ^^  o^  whiskey  and  distilled  spirits.     A 

Twrfecting  hto  stamp,  and  he  never  pretended  to  J?®™  was  assigned  by  the  Secretary  of  the 

make  a  charge  against  the  government  for  its  use,  Treasury  in  the  Treasury  Building  to  this 

hto  assignee,  to  whom  a  patent  was  issued  for  the  subcommittee,  which  immediatel  v  proceeded 

1nvention,cannot  recover  against  the  government  tb  hold  official  consultations  with  the  Secre- 

for  its  use  of  the  patented  ^amp.  tary  of  the  Treasury  and  commissioner  and 

[No.  64.1  deputy  commissioner  of   internal    revenue. 

Argued  Nat.  10, 11, 1890,  Decided  Dee.  3, 1890.  Into  these  oonaultatioDS  Spencer  H.  Clark, 

1S7  U.  8.  669 
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the  chief  of  the  Bureau  of  Engraving  and 
Printing,  was  called  officially,  and  to  him 
was  assigned  the  duty  of  devising  a  stamp, 
and  it  was  early  determined  and  understood 
by  all,  including  Mr.  Clark,  that  the  scheme 
would  proceed  upon  the  assumption  that  the 
best  stamp  which  he  could  devise  would  be 
adopted  and  made  a  part  of  the  revised 
scheme.  In  these  consultations  it  was  mutu- 
ally understood  that  Mr.  Clark  was  acting 
in  his  official  capacity,  as  chief  ot  the  Bureau 
of  Engraving  and  Printing,  and  it  was  not 
understood  or  intimated  that  the  stamp  which 
he  was  to  devise  would  be  patented  or  be- 
come his  personal  property. 

**II.  In  the  course  of  the  consultations  re- 
ferred to  in  the  first  finding,  Mr.  Clark  laid 
before  the  commissioner  and  subcommittee 
a  self- canceling  revenue  stamp  as  being,  in 
his  opinion,  a  very  desirable  stamp  for  the 
prevention  of  fraua.  This  stamp  was  satis- 
factory to  the  Committee  on  Ways  and  Means 
and  to  the  commissioner  of  internal  revenue. 
It  was  of  the  same  design  and  construction  as 
the  stamp  subsequently  adopted  by  the  com- 
missioner and  manufactured  and  used  by  the 
government,  as  hereinafter  set  forth,  and 
was  the  same  device  as  that  set  forth  and 
described  in  the  specifications  of  Clark's  pat- 
ent annexed  to  and  forming  part  of  the  peti- 
tion. 

**III.  No  bargain,  agreement,  contract  or 
understanding  was  ever  entered  into  or 
reached  between  the  officers  of  the  govern- 
ment and  Mr.  Clark  concerning  the  right  of 
Uie  government  to  use  the  invention,  or  con- 
cerning the  remuneration,  if  any,  which 
should  be  paid  for  it.  Neither  did  Mr. 
Clark  give  notice  or  intimate  that  he  intended 
to  protect  the  same  by  letters- patent,  or  that 
he  would  expect  to  hie  paid  a  royalty  if  the 
government  should  manufacture  and  use 
stamps  of  his  invention.  Before  the  final 
adoption  of  the  stamp  by  the  commissioner 
of  internal  revenue  he  stated  to  him  that  the 
345]  design  was  his  own,  but  that  he  should  ipake 
no  charge  to  the  government  therefor,  as  he 
was  employed  on  a  salary  by  the  government 
and  had  used  the  machinery  and  other  prop- 
erty of  the  government  in  the  perfection  of 
the  stamp.  No  express  license  to  use  the 
invention  was  ever  given  by  Mr.  Clark  to  the 
government,  nor  any  notice  prohibiting  its 
use  or  intimating  that  he  would  demand  a 
royalty. 

^IV.  Immediately  after  the  enactment  of 
the  Act  20th  July,  1868  (15  Stat.  L.  p.  125), 
and  before  Mr.  Clark  had  filed  an  applica- 
tion for  a  patent,  the  commissioner  of  inter- 
nal revenue  adopted  the  stamp  as  the  one  to 
be  used  in  the  collection  of  the  tax  on 
whiskey  and  distilled  spirits.  It  was  adopted 
by  the  commissioner  on  the  recommendation 
or  Mr.  Clark.  The  commissioner's  selection 
referred  to  the  completed  and  perfected  stamp 
which  had  been  devised  by  the  claimant  and 
engraved  and  made  in  the  Bureau  of  Engrav- 
ing and  Printing  and  approved  by  the  Com- 
mittee of  Ways  and  Means,  as  set  forth  in 
the  second  finding.  The  government  then 
proceeded  to  manufacture  at  the  Bureau  of 
Engraving  and  Printing  large  quantities  of 
these  stamps.  The  first  so  manufactured 
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were  delivered  to  the  commissioner  of  inter- 
nal revenue  on  the  25th  August,  1868,  and 
the  2d  November  following  was  fixed  by 
the  Secretary  of  the  Treasury  as  the  day  for 
commencing  the  use  thereoi.  Their  manu- 
facture and  use  were  continued  until  some 
time  in  .the  year  1872,  the  last  issue  to  the 
collection  districts  being  on  February  15, 
1872." 

And  upon  these  facts  judgment  was  entered 
in  favor  of  the  government.     21  Ct.  CI.  479, 
and  22  Ct.  CI.   335.     From  such  judgment 
an  appeal  has  been  brought  to  this  court. 

Messrs.  Lewis  Abraham  and  B.  F.  Biii» 
ler,  for  appellant: 

The  fact  that  the  inventor  of  the  patented 
stamp  was  at  the  time  he  invented  the  same  an 
employ^  of  the  United  States,  did  not  deprive 
him  of  the  right  to  receive  letters-patent  for 
said  invention. 

Brooks  V.  Jenkins,  8  McLean,  487;  Parker  "7, 
HaworUi,  4  McLean,  872;  Parker  v.  SliUs,  5 
McLean,  54;  Wilson  y.  Rousseau,  45  U.  8.  4 
How.  708  (11:  1169);  Goodyear  v.  The  Bail- 
road,  2  Wall.  Jr.  383. 

The  United  States,  having  issued  a  patent  to 
the  claimant,  as  the  assizor  of  the  inventor  of 
the  said  stamp,  had  no  nght  to  use  the  same  in 
its  public  service  without  making  compensa- 
tion for  such  use. 

United  .States  v.  Burns,  79  U.  8. 12  Wall.  24$ 
(20:  388);  Cammeyer  v.  Newton,  94  U.  S.  235 
(24:  75);  United  States  y.  Palmer,  128  U.  8.  2® 
(82:  442);  Walker,  Pat.  §  157;  McKeeter  ?. 
United  States,  14  Ct.  CI.  396. 

The  assignment  transferred  all  title,  to  the 
claimant. 

Swift  V.  Whisen,  3  Fish.  Pat.  Cas.  848;  Hen- 
drie  v.  Sayles,9S  U.  8.  546 (25: 176);  LitUeMd 
V.  Perry,  88  U.  8.  21  Wall.  203(22:  577);  Ham- 
mond v.  Mason  d  H.  0,  Co,  92  U.  8.  724  (28: 
'i67);  Hvrt  v.  Wilson,  38  Cal.  263;  Painter  "7, 
Harding,  8  Phila.  449;  Waller  v.  Tate,  4  B. 
Mon.  529;  Thompson  v.  Banks,  43  N.  H.  540; 
Nichols  V.  Luce,  24  Pick.  102. 

The  parties  to  the  conversations  could  not 
bind  the  government  by  a  verbal  contract. 

The  Floyd  Acceptances,  74  U.  8.  7  Wall.  676 
(19:  173);  Moffat  v.  United  States,  112  U.  8.  24 
(28:  623). 

A  consideration  is  the  necessary  element  of 
a  contract. 

Brink  v.  Oould,  7  Lans.  425,  43  How.  Pr. 
289;  Sh<ywer  v.  Pilrk,  4  Exch.  478;  Kidder  v. 
Kidder,  33  Pa.  268;  Bourne  v.  Fosbrooke,  18  C. 
B.  N.  8.  515;  Blasdale  v.  Locke.  52  N.  H.  288. 

If  any  colorable  permission  for  the  govern- 
ment to  use  tlie  pnor  invention  could  be  ad- 
duced from  the  conversation  with  the  commis- 
sioner, it  utterly  failed  when  Clark  left  its  em- 
ploy. 

t^ith  V.  MeCluskey,  46  Barb.  610;  Dreat  ▼. 
Orono,  26  Me.  217;  Spring  v.  Coffin,  10  Mass. 
84;  Saitford  v.  Dodd,  2  Day,  437;  Murray  ▼. 
Carret.  3  Call  (Va.)  823;  Charleston  v.  Ik^,  ^ 
Humph.  496;  ColviUe  r.  Besly,  2  Denio,  189. 

Mr,  Wm.  H.  Taft,  SoUeOor-Qen,,  for  ap- 
pellee: 

Clark  was  estopped  to  demand  compensation 
from  the  government  for  the  use  of  his  stamp. 

Robinson,  Pat.  §  884;  Qear  ▼.  Groatenor,  f^ 
Fish.  Pat.  Cas.  314 

lt7  U.  & 


I 


1890. 


BOLOMONB  T.  UVITKD  STATBBb 


842-848 


The  circuinstaDcesof  this  case  implied  an  ir- 
levocable  license  to  the  goverDment. 

Chabot  v.  American  B.  H.  dt  0.  8.  Oo,  0 
Fhila.  878, 6  Fish.  Pat.  Cas.  71;  Summer's  App. 
68  Pa.  165;  Herman  v.  Herman,  29  Fed.  Rep. 
98;  BensUy  v.  N<yrthu)estem  H,  N.  Co.  26  Fed. 
Bep.  260;  Barry  y,  Orane  Bras.  Mfg,  Co,  22 
Fed.  Rep.  896;  Hapgood  v.  Hewitt,  119  U.  S. 
888  (80:  872);  WacU  v.  Metealf,  16  Fed.  Rep. 
180;  Walker,  Pat.  ^§  812, 813;  Davis  v.  United 
States,  28  Ct.  CI.  829. 

Solomons'  right  against]  the  government  is 
no  greater  than  ClarK's. 

&  Brosnahan,  18  Fed.  Rep.  62;  Hammond 
T.  Mason  db  K  0.  Co.  9Si  V.  S.  724  (28:  767); 
Brooks  v.  Byam,  2  Story,  525;  Hamilton  y. 
Kingsbury,  17  Blatchf.  264;  Qot^friedy.  Miller, 
10  Fed.  Rep.  471;  Farrington  v.  Gregory ,  4 
Fish.  Pat.  Cas.  221;  Continental  WindmiU  Co. 
T.  Empire  WindmiU  Co.  8  Blatchf.  296. 

Mr.  JtuHee  Brewer  delivered  the  opinion 
of  the  court : 

The  case  presented  b^  the  foregoing  facts 
if  one  not  free  from  difficulties.     The  ffov- 
emment  has  used  the  invention  of  Mr.  Clark 
and  has  profited  by  such  use.     It  was  an  in- 
▼ention  of  value.    The  claimant  and  appel- 
lant is  the  owner  of  such  patent,  ana  has 
never  consented  to  its  use  by  the  government. 
From  these  facts,  standing  alone,  an  obliga- 
tion on  the  part  of  the  government  to  pay 
naturally   arises.    The   government  has  no 
more  power  to  appropriate  a  man's  property 
invested  in  a  patent  than  it  has  to  take  his 
property  invested  in  real  estate ;  nor  does  the 
mere  fact  that  an  inventor  is  at  the  time  of 
his  invention  in  the  employ  of  the  govern- 
ment transfer  to  it  any  title  to  or  interest 
therein.     An  employe,   performing  all    the 
duties  assigned  to  him  in  his  department  of 
■ervice,  may  exercise  his  inventive  faculties 
in  any  direction  he  chooses,  with  the  assur- 
ance that  whatever  invention  he  may  thus 
conceive  and  perfect  is  bis  individual  prop- 
erty.    There   is  no   difference    between  the 
government  and  any  other  employer  in  this 
respect.    Bi  t  this  general  rule  is  subject  to 
these  limitaiions :    If  one  is  employed  to  de- 
Tise  or  perfect  an  instrument,  or  a  means  for 
accomplishing  a  prescribed  result,  he  cannot, 
after  successfully  accomplishing  the   work 
for   which   be    was    employed,    plead    title 
thereto  as  against  his  employer.    That  which 
he  has  been  employed  and  paid  to  accom- 
plish becomes,  when  accomplished,  the  prop- 
erty of  his  employer.     Whatever  rights  as 
an  individual  he  may  have  had  in  and  to  his 
inventive  powers,  and  that  which  they  are 
able  to  accomplish,  he  has  sold  in  advance 
to  his  employer.     So,  also,  when  one  is  in 
the  employ  of  another  in  a  certain  line  of 
work,  and  devises  an  improved  method  or 
instrument  for  doins  that  work,  and  uses  the 
property  of  his  employer  and  the  services  of 
other  eniployls  to  develop  and  put  in  prac- 
ticable form  his  invention,   and  explicit! v 
assents  to  the  use  by  his  employer  of  such 
Invention,  a  jury,  or  a  court  trying  the  facts, 
is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligations  of  service  flowing 
from  his  employment  and  the  benefits  result- 
ing from  his  use  of  the  property,  and  the  as- 
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sistance  of  the  co-employ£s  of  his  employer, 
as  to  have  given  to  such  employer  an  irrevo- 
cable license  to  use  such  invention.  The 
case  of  MeClurg  v.  Kingsland,  42  U.  S.  1  How. 
202  [11 :  102],  is  in  point.  In  that  case  was 
presented  the  question  as  to  the  right  of  de- 
fendants  to  use  an  invention  made  and  pat-  L**^ 
ented  by  one  Harley.  The  facts  as  stated 
and  the  rul  ings  of  the  court  are  these :  **  That 
Harley  was  employed  by  the  defendants  at 
their  foundry  in  Pittsburgh,  receiving  wages 
from  them  by  the  week ;  while  so  employed, 
he  claimed  to  have  invented  the  improvement 
patented,  and,  after  several  unsuccessful  exper- 
iments, made  asuccessful  one  in  October,  1834 ; 
the  experiments  were  made  in  the  defend- 
ants' foundry,  and  wholly  at  their  expense, 
while  Harley  was  receiving  his  wages,  whidi 
were  increased  on  account  of  the  useful  result. 
Harley  continued  in  their  employment  on 
wa^es  until  January  or  February,  1885, 
during  all  which  time  he  made  rollers  for 
them ;  he  often  spoke  about  procuring  a  pat- 
ent, and  prepared  more  than  one  set  of  papers 
for  the  purpose ;  made  his  application  the 
17th  February,  1835,  for  a  patent;  it  waa 
granted  on  the  8d  of  March,  assigned  to  the 
plaintiffs  on  the  16th  of  March,  pursuant  to 
an  agreement  made  in  January.  While  Har- 
ley continued  in  the  defendants'  employment 
he  proposed  that  the^  should  take  out  a  pat- 
ent ana  purchase  his  right,  which  they  de- 
clined ;  he  made  no  demand  on  them  for  any 
compensation  for  using  his  improvement,  nor 
gave  them  any  notice  not  to  use  it,  till,  on 
some  misunderstanding  on  another  subject, 
he  gave  them  such  notice,  about  the  time  of 
his  leaving  their  foundry,  and  after  mak- 
ing the  agreement  with  the  plaintiffs,  who 
owned  a  foundry  in  Pittsburgh,  for  an  assign- 
ment to  them  of  his  risht.  The  defendanta 
continuing  to  make  rollers  on  Harley 's  plan, 
the  present  action  was  brought  in  October, 
1885,  without  any  previous  notice  by  them. 
The  court  left  it  to  the  jury  to  decide  what 
the  facts  of  the  case  were ;  but,  if  they  were 
as  testified,  charged  that  they  would  fully 
justify  the  presumption  of  license,  a  special 
privilege  or  grant  to  the  defendants  to  use 
the  invention ;  and  the  facts  amounted  to  'a 
consent  and  allowance  of  such  use, '  and  show 
such  a  consideration  as  would  support  an  ex- 
press license  or  grant,  or  call  for  the  pre- 
sumption of  one  to  meet  the  justice  of  the 
case,  by  exempting  them  from  liability, 
having  equal  effect  with  a  license,  and  giv- 
ing the  defendants  a  right  to  the  continued 
use  of  the  invention."  On  review  in  this 
court,  the  rulings  of  the  trial  court  were  I** 
sustained.  That  case  is  decisive  of  this. 
Clark  was  in  the  employ  of  the  government 
when  he  made  this  invention.  His  experi- 
ments were  wholly  at  the  expense  of  the 
government.  He  was  consulted  as  to  the 
proper  stamp  to  be  used,  and  it  was  adopted 
on  his  recommendation.  He  notified  the 
government  that  he  would  make  no  charge 
if  it  adopted  his  recommendation  and  used 
his  stamp ;  and  for  the  express  reason  that 
he  was  in  the  government  employ,  and  had 
used  the  government  machinery  in  perfecting 
his  stamp.  He  never  pretended,  personally, 
to  make  any  charge  against  the  government. 
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Indeed,  there  la  but  one  difference  between 
that  case  and  this :  in  that,  Harley's  wages 
were  increased  on  account  of  his  invention ; 
in  this,  Clark *8  were  not ;  but  such  difference 
•does  not  seem  vital.  We  think,  therefore, 
the  ruling[s  of  the  Ck>urt  of  Claims  were  cor- 
rect, and  its  judgment  is  (nfflrmed. 


[287]  <JROVBR   AND   BAKER   BEWINa   MA- 
CHINE COMPANY,  Pyr.  in  Brr., 

V. 

WILLIAM  P.  RADCLIFFB. 

(See  8.  C.  Beporter^s  ed.  SST-ONn. 

Jurisdiction  of  foreign  eourt,  or  eourtqf  another 
State,  open  to  inquiry— juriedietion  oter  per- 
eon — when  may  he  pleaded, 

i.  The  jurisilictton  of  a  foreign  court,  over  the  per- 
son or  the  subject  matter  embraced  in  the  Judg- 
ment or  decree  of  such  court.  Is  always  open  to 
Icqulry;  and  In  this  respect  a  court  of  another 
State  is  to  be  regarded  as  a  foreign  court. 

JL  A  personal  judgment  is  without  validity  if  ren- 
dered by  a  state  court  in  an  action  upon  a  money 
demand  against  a  nonresident  of  the  State,  upon 
whom  no  personal  service  of  process  within  the 
State  was  made,  and  who  did  not  appear. 

:>.  It  is  competent  for  a  defendant  in  an  action  on 
a  judgment  of  a  sister  State,  as  in  an  action  on  a 
foreign  judgment,  to  set  up,  as  a  defense,  want  of 
jurisdiction,  in  that  he  was  not  an  inhabitant  of 
the  State  rendering  the  judgment  and  had  not 
been  served  with  prooeas,  and  did  not  enter  his 
appearance. 

[No.  72.1 

Jirgued  Not.  IS,  14, 1890.  Decided  Dec  8, 1890, 

P\  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland,  to  review  a  ludgment  of 
that  court  affirming  a  judgment  of  the  Circuit 
Court  of  Cecil  County,  Maryland,  for  defend- 
ant, in  an  action  on  a  ludgment  rendered  in 
the  State  of  Pennsylvania.    Affirm^. 

288]       Statement  by  Mr,  OhitfJuetiee  Fallen 

This  was  an  action  brought  in  the  Circuit 
'Court  of  Cecil  County,  Maryland,  by  the 
Orover  and  Baker  Sewing  Machine  Company 
against  James  Benge  and  John  Benge,  who 
were  then  citizens  oi  Delaware,  by  summons 
«nd  attachment  on  warrant,  which  was  served 
on  William  P.  Radcliffe  as  garnishee.  Rad- 
<:liffe  filed  pleas  on  behalf  of  the  Benges 
according  to  the  Maryland  practice,  putting 
4he  validity  of  the  judgment  in  issue. 
The  declaration  was  in  these  words : 

**  This  suit  is  instituted  to  recover  the  sum 
of  twenty-three  hundred  dollars  from  tlie 
defendants,  due  and  owing  firom  the  defend- 
ants to  the  plaintiff  on  and  by  virtue  of  a 
certain  judgment  which  the  plaintiff,  on  the 


third  day  of  January,  In  the  year  eighteeL. 
hundred  and  seventy-four,  in  the  Court  of 
Common  Pleas  in  and  for  the  County  of 
Chester,  in  the  State  of  Pennsylvania,  one 
of  the  United  States  of  America,  by  the 
judgment  of  the  said  court,  recovered  against 
the  defendants,  for  the  sum  of  three  thousand 
dollars;  which  said  judgment  is  still  in 
force  and  unsatisfied." 

Upon  the  trial,  a  record  from  the  Court  of 
Common  Pleas  in  and  for  the  County  of 
Chester,  in  the  State  of  Pennsylvania,  was 
read  in  evidence,  as  follows : 

"I  do  hereby  enter  judgment  against  the 
defendants  and  in  favor  of  the  plaintiff  in 
this  cause  for  the  sum  of  three  thousand 
dollars,  lawful  money,  debt,  besides  costs, 
etc.,  on  a  bond  knd  warrant  of  attorney  to 
confess  Judgment,  dated  March  sixteenth,  A. 
D.  one  thousand  eight  hundred  and  seventy- 
two,  conditioned  that  if  the  above-named 
James  Benge,  his  heirs,  executors  or  admin-  [2 
istrators,  shall  well  and  truly  pay  or  cause 
to  be  paid  to  the  said  Grover  &  Baker  Sew- 
ing Machine  Company  the  full  amount  of 
each  and  every  liability  incurred  or  to  be 
incurred  by  him,  the  said  James  Benge,  to 
or  with  the  said  Grover  &  Baker  Sewing 
Machine  Company,  for  and  on  account  of  all 
sewing-machines  and  all  sewing-machine 
findings,  silks  and  threads  or  other  articles, 
including  promissory  notes  and  other  prop- 
erty, that  may  from  time  to  time  hereafter  be 
sold,  consigned,  supplied  or  otherwise  in- 
trusted to  him,  the  said  James  Benge,  by 
the  said  Grover  &  Baker  Sewing  Machine 
Company,  upon  his  orders  or  by  his  accept- 
ance, with  or  without  notice  to  the  said 
John  Benge,  at  the  time  or  times  when  each 
and  every  liability  shall  become  due  and 
payable  or  at  such  time  and  times  for  which 
payment  of  the  same  may  hereafter,  with  or 
without  notice  to  the  said  John  Benge,  be 
extended,  then  this  obligation  to  be  void. 
This  obligation  is  intended  to  operate  as  a 
continuing  security  for  the  payment,  when 
the  same  shall  become  due  ana  be  demanded, 
of  all  and  every  liability  incurred  to  and 
with  the  said  Grover  &  Baker  Sewing  Ma- 
chine Company  by  the  said  James  Benge 
aforesaid,  to  the  amount  not  exceeding  the 
limit  of  this  bond. 

''January  8d,  1874.— Judgment,  $8,000.00. 

**John  A.  Rupert,  Prot" 

The  bond  referred  to  was  executed  March 
16,  1872,  hj  James  Benge,  then  a  citizen  of 
Pennsylvania,  and  John  Benge,  then  a  citiien 
of  Maryland,  and  was  as  follows : 

"  Enow  all  men  by  these  resents  that  James 
Benge,  of  West  Chester,  Pa.  ;  John  Benge, 
of  Kimbleville,  Cecil  County,  Md.,  are 
hereby  held  and  firmly  bound  unto  the  Orover 


Vasm.—As  to  oonelii«<iien«at  c/  judgment,  see  note 
to  Bank  of  United  States  v.  Beverly,  11:  TK. 

A»  to  judgment  in  admiraUy^  when  tfonolusfos,  and 
when  may  tie  re-examined^—eee  note  to  Wllilams  v. 
Armroyd,  3:  9BSL 

A»  to  effect  ofjtulgment  heuond  terrftorfol  Umite  of 
JuriMiiction,  see  note  to  Darby  v.  BCayer,  S:  807. 

JudgnieeUB  of  atate  eourU  when  eondtistot,  and 
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when  not,  in  another  state,  SeenoCetoMlJlsT.lHir- 
yee.  8:  411. 

Record  evidence  of  juriedietkmal  faeta;  plea  of  all 
debet.   Idem, 

OonAuexvenete  of  record  aetojuriedietikmlntmlten 
iudgment  of  another  Slate;  fraud  ae  plaa  eo  jmdgmmi 
of  another  State.  Bee  note  to  Christmas  ▼•  BumsII, 
18s  478b 
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A  Baker  Sewing  Machine  Company,  a  cor- 
poration duly  established  by  law  in  the  City 
of  Boston,  State  of  Massachusetts,  also  doing 
business  at  Philadelphia,  State  of  Pennsyl- 
Tania,  in  the  sum  of  three  thousand  dollars, 
lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  Grover  A  Baker 
Sewing  Machine  Company,  its  legal  repre- 
sentatives or  assigns;  for  which  payment, 
well  and  truly  to  be  made,  we  bind  our- 
•elves,  heirs,  executors  and  administrators, 
Jointly  and  several ly*,  firmly  by  these  pres- 
ents. Sealed  with  our  seals.  Dated  the 
16th  day  of  March,  one  thousand  eight  hun- 
dred and  seventy-two ;  and  we  hereby  au- 
thorize any  attorney  of  any  court  of  record 
in  the  State  of  New  York  or  any  other  State 
to  confess  judgment  against  us  for  the  said 
•um,  with  release  of  errors,  etc. 

**  Whereas  the  above-named  James  Benge, 
«t  the  special  instance  and  request  of  the 
above-bound  John  Benge,  has  obtained  a 
credit  with  the  said  Grover  &  Baker  Sewing 
Machine  Company  for  machines  of  their 
manufacture  and  for  ,sewing-machine  find- 
ings, silks  and  threads  manufactured  and 
dealt  in  by  said  Grover  A  Baker  Sewing 
Machine  Company,  and  for  other  articles, 
including  promissory  notes  and  other  prop- 
erty, to  t^  hereafter  supplied  to  him, the  said 
James  Benge : 

**Now,  the  condition  of  this  obligation  is 
•uch  that  if  the  above-bound  James  Benge, 
his  heirs,  executors  or  administrators,  shall 
well  and  trulv  pay  or  cause  to  be  paid  to  the 
said  Grover  &  Baker  Sewing  Machine  Com- 
pany the  full  amount  of  each  and  every 
liability  incurred  by  him,  the  said  James 
Ben^,  to  or  with  the  said  Grover  A  Baker 
Sewing  Machine  Company,  for  and  on  account 
of  all  sewing-machines  and  all  sewing- 
machine  findings,  silks  and  threads  or  other 
articles,  including  promissory  notes  and 
other  property,  that  may  from  time  to  time 
hereafter  be  sold,  consigned,  supplied  or 
otherwise  intrusted  to  him,  the  said  James 
Benffe,  by  the  said  Grover  A  Baker  Sewing 
Machine  Company,  upon  his  orders  or  by  his 
acceptance,  with  or  without  notice  to  the  said 
John  Benge,  at  the  time  or  times  when  each 
and  every  liability  shall  become  due  and 
payable,  or  at  such  time  and  times  for  which 
payment  of  the  same  may  hereafter,  with  or 
without  notice  to  the  said  John  Benge,  be 
extended,  then  tliis  obligation   to  be  void. 

''This  obligation  is  intended  to  operate  as 
a  continuing  security  for  the  payment,  when 
the  same  shall  become  due  ana  l>e  demanded, 
of  all  and  eveiy  liability  incurred  to  and 
with  the  said  Grover  A  Baker  Sewing  Ma- 
chine Company  by  the  said  James  Benge,  as 
aforesaid,  to  the  amount  not  exceeding  the 
limit  of  this  bond,  three  thousand  dollars. 

"James  Benge.     [Seal.] 
••John  Benge.     [Seal.]* 

Plaintiff  read  in  evidence  a  Statute  of  the 
8t«te  of  Pennsylvania,  enacted  February  24, 
1806,  as  follows: 

"It  shall  be  the  duty  of  the  prothonotary 
of  any  court  of  record  within  this  Common- 
wealtn,  on  the  application  of  any  person 
being  the  original  holder   (or  assignee  of 
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such  holder)  of  a  note,  bond  or  other  instru- 
ment of  writing,  in  which  judgment  is 
confessed,  or  containing  a  warrant  for  an 
attomey-at-law  or  ^ther  person  to  confess 
judgment,  to  enter  judgment  against  the 
person  or  persons  who  executed  the  same,  for 
the  amount  which,  from  the  face  of  the  in- 
strument, may  appear  to  be  due,  without  the 
agency  of  an  attorney,  or  declaration  filed, 
with  such  stay  of  execution  as  may  be  therein 
mentioned,  for  the  fee  of  one  dollar,  to  be 
paid  by  the  defendant ;  particularly  entering 
on  his  docket  the  date  and  tenor  of  the  in- 
strument of  writing  on  which  the  judgment 
may  be  founded,  whid^  shall  have  the  same 
force  and  effect  as  if  a  declaration  had  been 
filed,  and  judgment  confessed,  by  an  attorney, 
or  jud^ent  obtained  in  open  court  and  in 
term  time ;  and  the  defendant  shall  not  be 
compelled  to  pay  any  costs  or  fee  to  the 
plaintiff's  attorney,  when  iudgment  is  entered 
on  any  instrument  of  writing  as  aforesaid. " 

It  was  stipulated  that "  the  common  law  of 
Pennsylvania,  the  practice  of  her  courts  and 
the  construction  placed  by  her  courts  upon 
any  statutes  in  force  in  that  State  may  be 
proved  by  the  decisions  of  the  Pennsylvania 
courts,  as  reported  in  tho  printed  volumes  of 
Pennsylvania  Reports.  **  The  other  evidence 
adduced  tended  to  establidi  or  disprove  that 
the  property  in  controversy  in  the  attachment 
and   gamidiment  belonged  to  John  Benge. 

The  court  instructed  the  jury  **that  the 
Statute  Law  of  the  State  of  Pennsylvania, 
offered  in  evidence  by  the  plaintiff  and  ad- 
mitted by  Uie  defendant  to  be  the  law  under 
which  the  iudgment  offered  in  evidence  by  [208] 
the  plaintiff  was  entered,  did  not  authorize 
the  prothonotary  of  the  Court  of  Common 
Pleas  in  and  for  the  County  of  Chester,  in 
the  State  of  Pennsylvania,  to  enter  the  said 
judgment,  and  their  verdict  should  be  for 
the  defendant." 

The  verdict  was  accordingly  returned  for 
the  defendant  and  judgment  entered  thereon, 
and  an  appeal  prosecuted  therefrom  to  the 
Court  of  Appeals  of  the  State  of  Maryland, 
by  which  the  judgment  was  affirmed,  and  a 
writ  of  error  was  thereupon  allowed  to  this 
court.  The  opinion  of  the  court  of  appeals 
will  be  found  reported  in  66  Md.  511. 

Meurs.  Albert  Constable  and  WiUiam 
T,  WarburUm  for  plaintiff  in  error. 

Mr.  Jno.  A.  J.  Creswell  for  defendant  in 
error. 

Mr.  Chirf  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  Maryland  circuit  court  arrived  at  its 
conclusion  upon  the  ground  that  the  Statute 
of  Pennsylvania  reliS  on  did  not  authorize 
the  prothonotary  of  the  court  of  common 
pleas  of  that  State  to  enter  the  judgment; 
and  the  Court  of  Appeals  of  Maryland  reached 
the  same  result  upon  the  ground  that  the 
judgment  was  void  as  against  John  Benge, 
because  the*  court  rendering  it  had  acquired 
no  jurisdiction  over  his  person. 

It  is  settled  that  notwithstanding  the  pro- 
vision of  the  Constitution  of  the  United 
States,  which  declares  that  •'full  faith  and 
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credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  judicial  proceedings 
of  every  other  State"  (art.  IV.  sec.  1),  and 
the  Act  of  Congress  passed  in  pursuance 
thereof  (1  Stat.  22 ;  Rev.  Stat,  g  905) ,  and 
notwithstanding  the  averments  in  the  record 
of  the  judgment  itself,  the  jurisdiction  of 
the  court  by  which  a  judgment  is  rendered 
in  any  State  may  be  questioned  in  a  collateral 
proceeding ;  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject  matter, 
embraced  in  the  judgment  or  decree  of  such 
court,  is  always  open  to  inquiry ;  that  in  this 
respect  a  court  oi  another  State  is  to  be  re- 
garaed  as  a  foreign  court ;  and  that  a  personal 
judgment  is  without  validity  if  rendered 
by  a  state  court  in  an  action  upon  a  money 
demand  against  a  nonresident  of  the  State, 
upon  whom  no  personal  service  of  process 
within  the  State  was  made,  and  who  aid  not 
appear.  D'Arqf  v.  Ketehum,  52  U.  S.  11 
How.  165  [13 :  648]  ;  ITumpson  v.  Whitman, 
85  U.  S.  18  Wall.  457  [21 :  8971  ;  HaU  v. 
Lanning,  91  U.  S.  160  [28:  271]  ;  JPmti/>yer 
V.  Neff,  95  U.  S.  714  [24:  565]. 

The  rule  is  not  otherwise  in  the  State  of 
Pennsylvania,  where  the  judgment  in  ques- 
tion was  rendered  (Outhne  v.  Lowry^  84  Pa. 
688;  Scott  v.  NobU,  72  Pa.  115;  NobU  v. 
Thompson  OH  Co,  79  Pa.  854 ;  8Uel  v.  Smith, 
7  Watts  <&  S.  447)  ;  nor  in  the  State  of  Mary- 
land, where  the  action  under  review  was 
brought  upon  it.  Bank  of  United  States  v. 
Mermants  bank,  7  Oill,  415 ;  Clark  v.  Bryan, 
16  Md.  171 ;  Weaver  v.  Boggs,  88  Md.  255. 
And  the  distinction  between  the  validity  of 
a  judgment  rendered  in  one  State,  under  its 
local  laws  upon  the  subject,  and  its  validity 
in  another  State,  is  recognized  by  the  highest 
tribunals  of  each  of  these  States. 

Thus,  in  SUel  v.  Smith,  7  Watte  A  S.  447, 
it  was  decided,  in  1844,  that  a  judgment  of 
a  court  of  another  State  does  not  bind  the 
person  of  the  defendant,  in  another  jurisdic- 
tion, though  it  mi^ht  do  so  under  the  laws 
of  the  State  in  which  the  action  was  brought, 
and  that  the  Act  of  Congress  does  not  pre- 
clude inquiry  into  the  jurisdiction,  or  the 
right  of  the  State  to  confer  it.  The  action 
was  brought  on  a  judgment  rendered  in 
Louisiana,  and  Mr.  6hi^  Justice  Gibson,  in 
delivering  the  opinion  of  the  court,  said: 
**  The  record  shows  that  there  was  service  on 
one  of  the  joint  owners,  which,  in  the  es- 
timation of  the  law  of  the  court,  is  service 
on  all ;  for  it  is  affirmed  in  HiU  v.  Boutman, 
alreadj  quoted  [14  La.  445],  that  the  State  of 
Louisiana  holds  all  persons  amenable  to  the 
process  of  her  couits,  whether  citizens  or 
aliens,  and  whether  present  or  absent.  It 
was  ruled  in  Charge  v.  Fitzgerald,  12  La.  604, 
that  a  defendant,  though  he  reside  in  another 
State,  having  neither  domicil,  interest  nor 
agent  in  Louisiana,  and  having  never  been 
within  ite  territorial  limits,  may  yet  be  sued 
in  ite  courte  by  the  instnimentelity  of  a 
curator  appointed  by  the  court  to  represent 
and  defend  him.  All  this  is  clear  enough, 
as  well  as  that  there  w^as  in  this  instence  a 
general  appearance  by  attorney,  and  a  judg- 
[8061  ^^^^  against  all  the  cfefendante,  which  would 
^  -*  have  full  faith  and  credit  given  to  it  in  the 
courte  of  the  State.     But  that  a  Judgment  is 


always  regular  when  there  has  been  an  ap* 
pearance  by  attorney,  with  or  without  war- 
rant, and  that  it  cannot  bv.  impeached  col- 
laterally for  anything  but  fraud  or  collusion, 
is  a  municipal  principle,  and  not  an  inter- 
national one  having  place  in  a  question  of 
state  jurisdiction  or  sovereignty.  Now, 
though  the  courte  of  Louisiana  would  enforce 
this  judgment  against  the  persons  of  the 
defendants,  if  found  within  reach  of  their 
process,  yet,  where  there  is  an  attempt  to 
enforce  it  by  the  process  of  another  State,  it 
behooves  the  court  whose  assistence  is  in- 
voked to  look  narrowly  into  the  constitu- 
tional injunction,  and  ^ive  the  statute  to 
carry  it  out  a  reasonable  interpretetion." 

Referring  to  §  1307  of  Mr.  Justice  Story** 
Commentaries  on  the  Constitution,  and  the 
cases  cited,  to  which  he  adds  Benton  t. 
Burgot,  10  Serg.  &  R.  240,  the  learned 
judge  inquires:  **What,  then,  is  the  right 
of  a  State  to  exercise  authority  over  the  per- 
sons of  tliose  who  belong  to  another  juris- 
diction, and  who  have  perhaps  not  been  out 
of  the  boundaries  of  it?"  and  quotes  from 
Yattel,  Burge,  and  from  Mr.  Justice  Story 
(Confl.  chap.  14, §  539),  that"* 'no sovereignty 
can  extend  ite  process  beyond  ite  own  terri- 
torial limits,  to  subject  other  persons  or 
property  to  ite  judicial  decisions.  Every 
exertion  of  authority  beyond  these  limite  it 
a  mere  nullity,  and  incapable  of  bindinr 
such  persons  or  property  in  other  tribunals  ;'■ 
and  thus  continues:  "Such  is  the  familar, 
reasonable  and  just  principle  of  the  law  oif 
nations ;  and  it  is  scarce  supposable  that  the 
framers  of  the  Constitution  designed  to  ab- 
rogate it  between  Stetes  which  were  to  re- 
main as  independent  of  each  other,  for  all 
but  national  purposes,  as  they  were  before 
the  Revolution.  Certainly  it  was  not  in- 
tended to  legitimate  an  assumption  of  extra- 
territorial jurisdiction  which  would  con- 
found all  distinctive  principles  of  separate 
sovereignty;  and  there  eviaently  was  such 
an  assumption  in  the  proceedings  under  con- 
sideration  But  I  would  perhape 

do  the  jurisprudence  of  Louisiana  injustice, 
did  I  treat  its  cognizance  of  the  defendants 
as  an  act  of  usurpation.  It  makes  no  claim 
to  extraterritorial  authority,  but  merely  con- 
cludes the  party  in  ite  own  courte,  and  lea^-et 
the  rest  to  the  Constitution  as  carried  out  by 
the  Act  of  Congress.  When,  however,  a 
creditor  asks  us  to  give  such  a  judgment 
what  is  in  truth  an  extraterritorial  effect,  he 
asks  us  to  do  what  we  will  not,  till  we  are 
compelled  by  a  mandate  of  the  court  in  the 
last  resort. " 

In  Weaver  v.  Boggs,  88  Md.  255,  it  waa 
held  that  suit  could  not  be  maintained  in 
the  courte  of  Maryland  upon  a  judgment  of 
a  court  of  Pennsylvania  rendered  upon  returns 
of  nihil  to  two  successive  writs  of  scire  facias 
issued  to  revive  a  Pennsylvania  judgment  of 
more  than  twenty  years*  standing,  where  the 
defendant  had  for  more  than  twenty  year» 
next  before  the  issuing  of  the  write  resided 
in  Maryland  and  out  of  the  jurisdiction  of 
the  court  that  rendered  the  judgment.  The 
court  said  :  ^'It  is  well  settled  that  a  judg- 
ment obtained  in  a  court  of  one  Stete  cannot 
be  enforced  in  the  courte  and  against  a  citizen 
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id  another,  unless  the  court  rendering  the 
Judgment  has  acquired  jurisdiction  over  the 
defendant  bj  actual  service  of  process  upon 
him,  or  by  his  voluntary  appearance  to  the 
fuit  and  submission  to  that  jurisdiction. 
Sudi  a  judgment  may  be  perfectly  valid  in 
the  jurisdiction  where  rendered  and  enforced 
there  even  against  the  propertv,  effects  and 
credits  of  a  nonresident  defendant  there  sit- 
uated, but  it  cannot  be  enforced  or  made  the 
foundation  of  an  action  in  another  State. 
A  law  which  substitutes  constructive  for 
actual  notice  is  binding  upon  persons  domi- 
ciled within  the  State  where  such  law  pre- 
Taila»  and  as  respects  the  propertv  of  otners 
there  situated,  but  can  bind  neither  person 
nor  property  beyond  its  limits.  This  rule 
is  based  upon  international  law,  and  upon 
that  natural  protection  which  every  country 
owes  to  its  own  citizens.  It  concedes  the 
jurisdiction  of  the  court  to  the  extent  of  the 
State  where  the  judgment  is  rendered,  but, 
upon  the  principle  Uiat  it  would  be  unjust 
to  its  own  citizens  to  give  effect  to  the  judg- 
ments of  a  foreign  tribunal  against  them 
when  the^  had  no  opportunity  of  being  heard, 
its  validity  is  denied.'' 

Publicists  concur  that  domicil  generally 
deteitnines  the  particular  territorial  juris- 
prudence to  which  every  individual  is  sub- 
jected. As  correctly  said  by  Mr.  Wharton, 
the  nationality  of  our  citizens  is  that  of  the 
United  States,  and  bv  the  laws  of  the  United 
States  they  are  bouna  in  all  matters  in  which 
the  Unitea  States  are  sovereign ;  but  in  other 
matters  their  domicil  is  in  the  particular 
State,  and  that  determines  the  applicatory 
territorial  jurisprudence.  A  foreign  judg- 
ment is  impeacliable  for  want  of  personal 
service  within  the  jurisdiction  of  the  defend- 
ant, this  being  internationally  essential  to 
iurisdiction  in  all  cases  in  which  the  de- 
rendant  is  not  a  subject  of  the  State  entering 
judgment,  and  it  is  competent  for  a  defendant 
In  an  action  on  a  judgment  of  a  sister  State, 
as  in  an  action  on  a  foreign  Judgment,  to  set 
up  as  a  defense  want  of  jurisdiction,  in  that 
he  was  not  an  inhabitant  of  the  State  render- 
ing the  judgment  and  had  not  been  served 
with  process,  and  did  not  enter  his  appear- 
ance. Whart.  Confl.  Laws,  §§  82.  654,  660 ; 
Storr,  Confl.  Laws,  §§  539.  540,  586. 

John  Benge  was  a  citizen  of  Maryland 
when  he  executed  this  oblij^ation.  The  sub- 
ject matter  of  the  suit  against  him  in  Penn- 
sylvania was  merely  the  determination  of  his 
personal  liability,  and  it  was  necessary  to 
the  validity  of  the  judgment  at  least  else- 
where that  it  should  appear  from  the  record 
that  he  had  been  brought  within  the  juris- 
diction of  the  Pennsylvania  court  by  service 
of  process,  or  his  voluntary  appearance,  or 
thftt  he  had  in  some  manner  authorized  the 
proceeding.  By  the  bond  in  question  he 
•athorized  "any  attorney  of  any  court  of 
leowd  in  the  State  of  New  York,  or  any  other 
Stete,  to  confess  Judgment  against  him  (us) 
hr  the  said  tum»  with  nleiM  of  errors,  etc*' 
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But  the  record  did  not  show,  nor  is  it  con* 
tended,  that  he  was  served  with  process,  or 
voluntarily  appeared,  or  that  judgment  was 
confessed  by  an  attorney  of  any  court  of 
record  of  Pennsylvania.  Upon  its  face,  then, 
the  judgment  was  invalid,  and  to  be  treated 
as  such  when  offered  in  evidence  in  the 
Maryland  court. 

It  is  said,  however,  that  the  judgment  was 
entered  against  Benge  by  a  protnonotary,  and 
that  the  prothonotarv  had  power  to  do  this 
under  the  Statute  of  Pennsylvania  of  Feb- 
ruary 24,  1806.  Laws  Pa.  1806,  1806,  p.  847.  .ooftl 
This  Statute  was  proved  as  a  fact  upon  the  l^^'^' 
trial  in  Murland,  and  may  be  assumed  to 
have  authorized  the  action  taken,  though 
under  Connay  v.  HaUtead,  78  Pa.  854,  that 
may,  perhaps,  be  doubtful.  And  it  is  argued 
that  the  Statute,  being  in  force  at  the  time 
this  instrument  was  executed,  should  he  read 
into  it  and  considered  as  forming  a  part  of 
it,  and  therefore  that  John  Beng'e  had  con- 
sented that  ludgment  might  be  thus  entered 
up  against  him  without  service  of  process, 
or  appearance  in  person,  or  by  attorney. 

But  we  do  not  think  that  a  citizen  of  an- 
other State  than  Pennsylvania  can  be  thus 
presumptively  held  to  knowledge  and  ac- 
ceptance of  particular  statutes  oi  the  latter 
State.  What  Benge  authorized  was  a  con- 
fession of  judgment  by  any  attorney  of  any 
court  of  record  in  the  State  of  New  York  or 
any  other  State,  and  he  had  a  right  to  insist 
upon  the  letter  of  the  authority  conferred. 
By  its  terms  he  did  not  consent  to  be  bound 
by  the  local  laws  of  every  State  in  the  Union 
relating  to  the  rendition  of  jud^ent  against 
their  own  citizens  without  service  or  appear- 
ance, but  on  the  contrary  made  such  appear- 
ance a  condition  of  judgment.  And  even  if 
judgment  could  have  been  entered  against 
him.  not  being  served  and  not  appearing,  in 
each  of  the  States  of  the  Union,  in  accord- 
ance with  the  laws  therein  existing  upon 
the  subject,  he  could  not  be  held  liable  upon 
such  judgment  in  any  other  State  than  Uiat 
in  which  it  was  so  rendered,  contrary  to  the 
laws  and  policy  of  such  State. 

The  courts  of  Maryland  were  not  bound 
to  hold  this  ludgment  as  oblis^atory  either 
on  the  p-ound  of  comity  or  of  auty,  thereby 
permitting  the  law  of  another  State  to  over- 
ride their  own. 

No  color  to  any  other  view  Is  given  by  our 
decisions  in  JohiMm  v.  Chicago  and  Pacific 
Eletatar  Co.,  119  U.  S.  888.  400  [80:  447, 
451],  and  Hopkins  v.  Orr,  124  U.  8.  510  [81 : 
523J,  cited  for  plaintiff  in  error.  Those 
cases  involved  the  rendition  of  judgments 
against  sureties  on  restitution  and  appeal 
bonds  if  judgment  went  against  their  prin- 
cipals, and  the  sureties  signed  with  reference 
to  the  particular  statute  under  which  each 
bond  was  given,  nor  did,  nor  could,  any 
such  question  arise  therein  as  that  presented 
in  the  case  at  bar. 

Judgmeni  affirmed. 
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110)     CLEMENT  A  AUFFMORDT  bt  al.,  Plffs. 

in  Err,, 

9, 

BDWARD  L.  HEDDEN,  Collector  of  the 
PoBT  OF  Nbw  York. 

(See  8.  C.  Reporter's  ed.  810-88QD 

Statute  a$  to  DuOM—appraiMl—U  finai^mer- 
chant  appraiaersee,  t930,  Bev.  Btat. 

L  Under  the  Statute  as  to  Duties  the  question  of 
the  dutiable  ralue  of  the  merobandlse  is  not  to  be 
tried  before  the  appraisers  as  if  it  were  an  issue 
In  a  suit  in  a  judicial  tribunal;  the  prooeedinffs 
for  appraisal  are  of  a  summary  character. 

S.  The  determination  of  appraisers  as  to  the  duti- 
able value  of  goods  is  conclusive  and  not  re-ex- 
aminable  in  a  suit  at  law,  provided  the  appraisers 
are  selected  in  conformity  with  the  Statute,  and. 
In  appraising,  act  within  the  scope  of  the  powers 
conferred  upon  them. 

t.  It  is  not  allowable,  in  a  suit  to  recover  back 
duties,  for  the  plaintlfT  to  try  before  the  jury  the 
question  as  to  the  actual  value  of  the  goods,  and 
whether  the  appraisers  followed  the  evidence  be- 
fore them  or  disregarded  it. 

4.  A  merchant  appraiser  is  not  an  officer  of  the 
United  States,  required,  under  art.  2,  sea  2,  U.  8. 
Const,  to  be  appointed  by  the  president,  or  a 
court  of  law,  or  the  head  of  a  department. 

ft.  Section  2880  of  the  Revised  Statutes  is  not  un- 
oonstitutional  in  making  the  decision  of  the  ap- 
praisers final,  and  in  taking  away  the  right  to 
have  the  question  of  the  dutiable  value  of  the 
goods  passed  upon  by  a  jury. 

[Ko.  78.] 

Arffued  Nov.  U   17,  1890.    Deddad  Let.  8, 

1890, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Tork,  to  review  a  judgment  for  plaintiffs  for 
an  excess  of  duties  paid  under  protest  on  im- 
ported snoods.    Affirmed, 

The  nicts  are  stated  in  the  opinion. 

Messrs,  Henry  Edwin  TrenuUn*  Mason 
W,  Tyler  and  Alexander  P,  Ketehum  for  plain- 
tiffs in  error. 

Messrs,  A.  X.  Parker »  Assistant  Aity- 
Gen,,  and  Wm.  A.  Maury*  Assistant  Atty- 
Oen.,  for  defendant  in  error. 

[311]       Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  by  Clement 
A.  Auffmordt,  John  F.  Degener,  William  Deg- 
ener  and  Adolph  William  von  Kessler,  compos- 
ing the  firm  of  C.  A.  Auffroordt&Co.,  against 
Edward  L.  Hedden,  Collector  of  the  Port  of 
New  York,  in  the  Superior  Court  of  the  City 
of  New  York,  and  removed  by  the  defendant 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  to  recover 
an  alleged  excess  of  duties,  ^id  under  protest, 
on  gooas  imported  into  the  Port  of  New  York 
from  Bremen  by  the  steamer  Main  and  entered 
at  the  customhouse  at  New  York  on  March 
18,  1886.  After  issue  Joined,  the  case  was.  on 
the  application  of  the  plaintiffs,  separated  into 
two  causes  of  action,  the  present  one  cover- 
ing all  questions  of  law  ana  fact  involved  in 
the  importation,  except  those  which  concerned 
the  ratfit  of  duty  affecting  it;  and  the  trial  in- 
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volved  in  the  case  now  before  us  proceeded  oo 
that  basis.  It  was  had  before  Judge  Wheeler 
and  a  jury,  and  resulted  in  a  yerdict  for  the 
plaintiffs  for  |10,  for  which  amount,  with  in- 
terest and  costs,  judf^ment  was  entered  in  July, 
ld87.  The  plaintiffs  brought  a  writ  of  error, 
claiming  that  the  yerdict  should  haye  been  for 
a  larger  sum. 

The  valuation  of  the  goods  on  entry  was 
7,070  francs,  on  which  a  duty  of  50  per 
cent  was  paid.  Afterwards  the  appraisers 
raised  the  valuation  by  adding  440  francs  10 
centimes  to  the  7,070  francs,  making  a  total 
valuation  of  7,510  francs  10  centimes.  On 
a  re-appraisement  by  a  merchant  appraiser 
and  a  general  appraiser,  under  section  2980 
of  the  Revised  Statutes,  the  same  result 
was  reached;  and  on  this  valuation  of  440 
francs  10  centimes  a  duty  of  50  per  cent 
was  paid,  amounting  to  $42.  The  controyersj 
in  the  case  relates  to  this  $42. 

TheT«  is  no  foundation  for  the  suggestion 
made  in  the  brief  for  the  plaintiffs  that  they 
paid  any  duty  upon  non-dutiable  charges. 

Various  assignments  of  error  are  made  which    [S 
are  not  especially  referred  to  in  the  brief  for 
the  plaintiffs;  and  those  which  are  discussed 
in  that  brief  may  he  classified  under  distind 
heads 

Section  2080  of  the  Revised  Statutes,  under 
which  the  principal  question  in  the  case  aroGe» 
was  as  follows:  "  If  the  importer,  owner,  agent 
or  consignee  of  any  merchandise  shall  be  dis- 
satisfied with  the  appraisement,  and  shall  have 
complied  with  the  foregoing  requisitions,  be 
may  foithwith  give  notice  to  the  collector,  in 
writing,  of  such  dissatisfaction;  on  the  receipt 
of  which  the  collector  shall  select  one  discreet 
and  experienced  merchant  to  he  associated 
with  one  of  the  general  appraisers  wherever 
practicable,  or  two  discreet  and  experienced 
merchants,  citizens  of  the  United  States^ 
familiar  with  the  character  and  value  of  the 
TOods  in  question,  to  examine  and  appraiae 
the  same,  agreeably  to  the  foregoing  provisions; 
and  if  they  shall  disagree,  the  collector  shall 
decide  between  them;  and  the  appraisement 
thus  determined  shall  be  final  and  he  deemed 
to  he  the  true  value,  and  the  duties  shall  he 
levi^  thereon  accordingly." 

At  the  trial,  the  plaiutiffs  put  in  evidence  the 
following-named  parts  of  the  general  regula-> 
tions  under  the  Customs  and  Navigation  Laws, 
published  by  Hie  Treasury  Department  in  1884» 
namely:  chapter  8,  part  8,  articles  447  to  506, 
both  inclusive;  chapter  5,  part  8,  articles  13M 
to  1410,  both  inclusive,  and  articles  1415  to 
1417,  both  inclusive;  also,  extracts  from  in- 
structions Issued  for  the  guidance  of  officers  of 
the  customs  and  others  concerned,  by  the  Sec- 
retary of  the  Treasury,  under  date  of  July  1, 
1885,  known  as  Treasury  Department  Docu- 
ment No.  712,  being  instruction  of  June  9, 
1885,  p.  245,  No.  6057;  instruction  of  June  10, 
1885,  p.  240,  No.  6950,  and  instruction  of  July 
20,  1885,  p.  805,  No.  7029. 

Of  the  general  regulations  of  1884,  above  re- 
ferred to,  those  which  are  material  in  ibis  case 
are  set  out  in  the  margin.* 

*  **  Art.  459.  It  is  lawful  for  the  appraiserB,  or  the 
oollector  and  naval  officer,  as  the  case  may  tM.  to 
call  t>ef  ore  tbem  and  examine,  upon  oath  or  alllnna- 
tion,  any  owner,  importer,  oonaignee  or  other  |;«r- 
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lo  the  present  case,  the  plaiDtiffs  filed  pro- 
and  appeals  to  the  Secretary  of  the  Treas- 
iny  on  the  29th  of  April,  1886.  There  was  no 
decision  by  the  Secretary  on  the  appeals,  and 
ttiia  suit  was  brought.  The  notice  of  dlssatis- 
foetion  with  the  first  appraisement  was  dated 
Ifaich  22,  1886,  and  contained  a  request  for  a 
re-appraisement.  Mr.  M'Creery  was  selected 
K»y  tne  collector  to  be  the  merchant  appraiser, 
bat  the  notice  to  him  of  his  selection  was  not 
pot  in  evidence.  The  oath  signed  by  him  and 
iwom  to  before  a  deputy  collector,  on  the  8th 
Df  April,  1886,  was  put  in  evidence,  and  was 
In  the  following  terms:  "  I,  the  undersigned, 
appointed  by  the  Collector  of  the  District  of 
New  York  to  appraise  a  lot  of  manufactures 
of  silk  and  cotton  imported  per  steamship  Main 
from  Bremen,  the  importer  having  requested  a 
new  appraisement  thereof  in  accordance  with 
hw,  do  hereby  solemnly  swear  diligently  and 
faithfully  to  examine  and  inspect  said  lot  of 
manufactures  of  silk  and  cottou,  and  trulv  to 
report,  to  the  best  of  my  knowledge  and  belief, 
the  actual  market  value  or  wholesale  price 
thereof,  at  the  period  of  the  exportation  of  the 
lame  to  the  United  States,  in  the  principal 
markets  of  the  country  from  which  the  same 
was  imported  into  the  United  States,  in  con- 
formity with  the  provisions  of  the  several  Acts 
of  Congress  providing  for  and  regulnting  the 
appraisement  of  imported  merchandise.  So 
help  me  God."  The  plaintiffs  were  notified  by 
the  Collector,  on  the  20th  of  April,  1836,  to  pay 
One  additional  duty.  This  was  after  the reap- 
prabement,  and  the  additional  duty  was  paid. 


they  having  previously  paid  $10  for  the  mer- 
chant appraiser's  compensation. 

In  the  course  of  the  trial,  the  plaintiff  pro-  [310 
posed  to  show  by  Mr.  M'Creery  that,  at  the 
time  he  acted  as  merchant  appraiser  in  the 
present  case,  he  acted  as  such  at  the  same  time 
in  other  cases.  This  testimony  bein^  objected 
to  by  the  defendant  as  irrelevant,  it  was  ex- 
cluded, and  plaintiffs  excepted.  The  court, 
however,  admitted  in  evidence  the  fact  that 
some  other  appraisals  were  going  on  at  the  same 
time  with  the  one  in  the  present  case,  although 
it  excluded,  under  the  exception  of  the  plain- 
tiffs, testimony  as  to  how  many  of  them  there 
were. 

The  plaintiffs  also,  for  the  purpose  of  raising 
the  point  that  the  merchant  appraiser  shoula 
have  been  selected  by  virtue  of  the  classification 
of  employes  in  the  classified  customs  service, 
as  certified  to  by  the  Secretary  of  the  Treasury 
under  section  882  of  the  Revised  Statutes, 
being  the  classification  provided  for  by  section 
6  of  the  Act  of  January  16, 1883,  chap.  27  (22 
Stat.  405),  offered  such  classification  in  evi- 
dence, but  it  was  excluded  by  the  court  under 
the  objection  of  the  defendant,  as  incompetent, 
immaterial  and  irrelevant,  and  the  plaintiffa 
excepted. 

They  also  offered  to  show  that  the  merchant 
appraiser  was  not  appointed  under  the  civil 
service  rules  under  the  said  Act  of  1883,  but 
the  court  excluded  the  evidence  and  the  plain- 
tiffs excepted. 

They  also  offered  in  evidence  sundry  depo- 
sitions of  witnesses  taken  before  the  re-apprais- 


IQO,  touohingrany  matter  or  thing  which  they  may 
0«em  materia]  in  aflcertaininsr  the  true  market  value 
nr  wholesale  price  of  merchaDdlse  Imported,  and 
H)  require  the  production,  on  oath  or  affirmation, 
bo  the  collector  or  to  any  permanent  appraiser,  or 
lOT  letters,  accounts  or  invoices  in  his  poeseaaion 
peiatinfr  to  the  same,  for  which  purpose  they  are 
nothortzod  to  administer  oaths  and  affirmations. 
Saoh  persons  are  not  entitled  to  oompensation. 
S,  886.  And  all  testimony  in  wrltinar  or  depositions 
^us  taken  will  be  filed  in  the  collector's  office,  pre- 
lerved  for  future  use  or  reference,  and  transmitted 
to  the  Secretary  of  the  Treasury  whenever  he  may 
require  the  same.** 

Article  462  provides  for  the  giying  of  a  written 
BOtloeby  the  collector  to  the  Importer  of  any  addi- 
ttoo  to  value  made  and  certified  by  the  appraisers, 
and  provides  for  the  form  of  such  notice. 

""Art.  468.  If  the  importer  be  dissatisfied  with  the 
■imraisement  he  may  if  he  has  complied  with  the  le- 
nl  requirement,  eri  ve  notice  of  bugd  dissatisfaction 
m  wrlnng  to  the  collector.    This  notice  must  be 

even  in  all  oases  within  twenty- four  hours,  or  he- 
re the  end  of  the  official  day  after  the  day  on 
which  the  collector  gave  the  notice  prescrltjed  in 
Ifar  foreffolngarticle.  and  may  be  in  the  following 
Conn  (R,  8. 2080): 

**Form  No.  103. 

"Tinporter^  Notice  to  Collector  Claiming  Be-ap- 

praisment. 

*• , -,  18-. 

**8ir:  As  I  consider  the  appraisement  made  by  the 
United  States  appraisers  too  high  on ,  Im- 

Krted  by .  in  the ,  form ,  I 
ve  to  request  that  the  same  may  be  re-appraised 
pursuant  to  law  with  as  little  delay  as  your  con- 
psnlenoe  will  permit. 

— ,  collector  of  the  customs.** 

'Articles  484  and  465  provide  for  a  special  report  of 
ke  local  appraisers  to  be  made  after  such  notice 
BJafmlng  a  re-appraisement  is  given. 

**  Merchant  Appraisers. 

**  Art.  466.  On  the  receipt  of  this  report  the  col- 
leotor  will  select  one  discreet  and  experienced  mer- 
Aant  a  citizen  of  the  United  States,  familiar  with 
the  character  and  value  of  the  goods  in  question. 

It?  u.  s. 


to  be  associated  with  an  appraiser  at  large,  if  the 
attendance  of  such  officer  be  practicable,to  examine 
and  appraise  the  same  according  to  law.  R.  S.  2980. 
The  selection  of  merchant  appraisers  should  not  be 
confined  exclusively  to  thoseconnected  with  foreign- 
imports,  but  when  the  requisite  knowledge  exists 
should  be  extended  so  as  to  embrace  domestic  man* 
ufacturers  and  producers  and  other  citizens  acting 
as  merchants,  although  not  dealing  In  foreign  mer- 
chandise. S.  6111.  The  merchant  thus  selected  will 
be  notified  by  the  collector  of  his  appointment  and 
of  the  time  and  place  of  the  re-examination.  The 
appraiser  at  large  will  be  notified  of  the  appeal,  of 
the  time  fixed  for  re-appraisment  and  of  the  narae- 
of  the  merchant  appraiser.  The  importer  will  be 
notified  of  the  time  and  place,  but  not  of  the  name 
of  the  merchant  selected  to  assist  in  the  re-appraise- 
ment. If  the  attendance  of  an  apprnlRer  at  large 
be  impracticable,  the  collector  will  select  an  addi- 
tional merchant,  qualified  as  aforesaid,  for  the  per- 
formance of  the  service 

**  Art.  467.   The  notice  of  the  appointment  of  the 
merchant  appraiser  will  be  in  the  following  form  r 

"^Form  No.  104. 

**  Appointment  of  Merchant  Appraiser. 

**  Custom  House, ^ 

**  Collector*s  Office, ,  18—. 

Sir:    You  are  hereby  appointed  to  appraise- 
,  which  has  been  entered  at  this  port,  the  im- 


»» 


porter  having  requested  a  new  appraisement  there- 
of in  accordance  with  the  provisions  of  the  several 
Acts  of  Congress  providing  for  and  regulating  the 
appraisement  of  imported  merchandise,  ana  you 

are  requested  to  appear  at ,  at  — o*clock  on 

the  —  day  of ,  18—,  to  appraise  the  said  goods 

pursuant  to  law. 

*'  Before  entering  upon  the  duty  indicated  In  the 
above  appointment  you  will  please  call  at  this  of- 
fice to  take  the  requisite  oath. 

"Very  respectfully, CoUeotor. 

♦•To ,  merchant. 

*'  Art  46&  The  oath  to  be  taken  by  the  merchant 
appraiser  will  be  In  the  following  form : 

**  Form  No.  106. 

**  Oath  of  Merchant  Appraiser. 

^  I,  the  undersigned,  appointed  by  the  collector 
of  —  to  appraise ,  imported  per ,  from ^ 
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en  in  this  case,  in  regard  to  market  Talue;  bat 
tbey  were  excluded  by  the  court  on  the  objec- 
tion of  the  defendant,  and  the  plaintiffs  ex- 
cepted. 

They  also  offered  to  show  by  a  witness  the 
true  and  actual  market  value  and  wholesale 
price  of  the  goods  in  question,  and  of  goods 
identical  with  them,  in  the  principal  markets 
of  the  country  from  which  they  were  exported, 
at  the  time  of  their  exportation,  in  March, 
1886;  but,  on  the  objection  of  the  defendant 
that  the  testimony  was  immaterial,  incompe- 
tent and  irrelevant,  it  was  excluded,  and  the 
plaintiffs  excepted. 

The  court  directed  a  verdict  for  the  plaintiffs 
for  the  $10  merchant  appraiser's  fees.  The  de- 
fendant asked  for  a  direction  for  a  verdict  for 
him  except  as  to  such  $10.  The  plaintiffs  re- 
Guested  the  court  to  submit  to  the  jury,  for  their 
nnding,  the  question  whether  or  not  there  was 
^J  any  lawful  appraisement  or  re-appraisement  in 
the  case.  The  court  refused  so  to  do,  but  di- 
rected a  verdict  for  the  defendant  except  as  to 
the  $10,  to  which  action  of  the  court  the  plain- 
tiffs excepted. 

The  plaintiffs  then  asked  the  court  to  direct 
a  verdict  for  the  plaintiffs  for  the  sum  claimed 
beyond  the  $10,  on  the  CTOund  that  the  Statute 
under  which  the  merchant  appraiser  was  ap- 
pointed was  unconstitutional  and  void,  under 
that  provision  of  article  2,  section  2,  of  the 
Oonstttulion  of  the  United  States,  which  reads 
es  follows:  *'  The  Congress  mav  by  law  vest 
the  appointment  of  such  inferior  officers  as 
they  think  proper,  in  the  President  alone,  in 
the  courts  of  law  or  in  the  heads  of  depart- 


ments/'—claiminffthat  the  merchant  appraiser 
was  an  inferior  officer,  within  the  meaning  of 
that  provision,  and  was  not  appointed  in  ac- 
cordance therewith.  The  court  denied  the 
motion  and  the  plaintiffs  excepted. 

They  then  requested  the  court  to  submit  all  of 
the  testimony  to  the  jury,  with  proper  instruc- 
tions as  to  what  constituted  an  appraisement 
or  a  re-appraisement,  which  request  was  refused, 
and  the  plaintiffs  excepted. 

They  also  requested  the  court  to  submit  aU 
of  the  evidence  to  the  jury  touching  the  value 
upon  which  the  duty  was  assessed,  and  the 
value  declared  on  entry,  on  the  ground  that 
section  2930  of  the  Revised  Statutes  was  un- 
constitutional: that  the  plain  tiffs  had  the  right 
to  have  submitted  to  the  jury,  under  proper 
instructions,  on  the  evidence,  all  questions 
touching  the  imposition  of  duty;  and  that,  by 
withholding  the  evidence  from  the  jury,  by 
virtue  of  an  unconstitutional  statute  which  de- 
clared the  conclusions  of  the  re-appraisers  to  be 
final,  the  plaintiffs  were  deprived  of  their  con- 
stitutional right  to  a  trial  by  jury,  in  a  case 
where,  by  the  common  law,  it  obtained,  under 
article  7  of  the  Amendments  of  the  Constitu- 
tion. This  request  was  denied  and  the  plain- 
tiffs excepted. 

It  is  provided,  by  section  2902  of  the  Revised 
Statutes,  that  it  shall  be  the  duty  of  the  ap- 
praisers of  the  United  States,  **  and  every  per- 
son who  shall  act  as  such  appraiser,"  "by  all 
reasonable  ways  and  means  in  his  or  their 
power,  to  ascertain,  estimate  and  appraise  the 
true  and  actual  market  value  and  wholesale 
price  "  of  the  merchandise  under  appraisal,  '^t 


the  Importer  havinfir  requested  a  new  appraise- 
ment thereof  In  accordance  wtth  law.  do  hereby 
solemnly  swear  dllifrently  and  falthf  ullv  to  examine 
end  inspect  said  lot  of  — ,  and  truly  to  report,  to 
the  best  of  my  knowledge  and  belief,  the  actual 
market  value  or  wholesale  price  thereof  at  the 
period  of  the  exportation  of  the  same  to  the  United 
States,  in  the  prlnoipal  markets  of  the  country 
from  which  the  same  was  Imported  into  the  United 
Statea,  in  oonf ormity  with  the  provisions  of  the 
•everal  Acts  of  Ck>nffress  providmir  for  and  regu- 
lating the  appraisement  of  imported  merchandise. 

Tortof— ^. 
**  Sworn  to  and  subscribed  before  me  this  —  day 
«f — ^,1^-w 

" » Collector. 

**  Samples,  etc..  to  be  Sent  to  Be-appraisers. 

**  Art.  489.  At  the  time  fixed  for  re-appraisement 
the  coileotor  will  send  to  the  appraiser  at  large  and 
merchant  appraiser  the  invoice  or  invoices  of  the 
merchandise  to  be  examinc*d  and  appraised.  The 
storekeeper  or  other  officer  having  charge  will  de- 
liver to  them  the  samples  or  packaires  ordered  for 
examination,  and  they  will  proceed  to  examine  and 
appraise  in  the  manner  pointed  out  by  law.  The 
importer  or  his  agent  win  be  allowed  to  be  present 
ana  to  offer  such  explanations  and  statements  as 
may  be  pertinent  to  the  case.  The  valuation  bav- 
hig  been  determined,  the  appraisers  will  report  the 
same  to  the  collector.^* 

Article  472  provides  for  a  compensation  of  $5  a 
day  to  the  merchant  appraiser  while  so  employed, 
to  oe  paid  by  the  party  taking  theappeaL 

**Art.  474.  Merchants*  appraisements  should  not 
assume  the  nature  of  a  Judicial  inquiry  where 
judgment  is  rendered  in  accordance  with  the  pre- 

Knderanoe  of  testimony  on  either  side,  but  should 
conducted  as  an  investiiration  by  experts,  to 
ascertain  whether  the  local  appraiser  has  reported 
the  true  and  proper  market  value  of  the  merchan- 
dise in  question.  S.  2666.  Application  for  copies  of 
{proceedings  on  re-appraisements  should  be  made  to 
he  general  appraiser,  who  will  exercise  his  discre- 
tion In  regard  to  furnishing  the  same. 
**Art.  476.    It  shall  be  the  duty  of  the  appraisers  of 
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I  the  United  States,  and  every  of  them,  and  every 
person  who  shaU  act  as  such  appraiser,  or  of  the 
collector  and  naval  officer,  as  the  case  may  be,  by 
all  reasonable  ways  and  means  in  his  or  theb* 
power,  to  ascertain,  estimate  and  appraise  the  tme 
and  actual  market  value  and  wholesale  price,  any 
Invoice  or  affidavit  thereto  to  the  contrary  not> 
withstanding,  of  the  merchandise  at  the  time  of 
exportation  and  in  tbe  principal  markets  of  the 
country  whence  the  same  has  oeen  Imported  Into 
the  United  States,  and  the  number  of  such  yards, 
parcels  or  quantities,  and  such  actual  market  value 
or  wholesale  price  of  every  of  them«  as  the  case 
may  require. '^^ 

^'Art.  479.  The  appraisers  or  the  collector  and 
naval  officer,  as  the  case  may  be,  may  call  before 
them  and  examine  upon  oath  anv  owner,  importer, 
consignee  or  other  penon  touching  any  matter  or 
thing  which  they  may  deem  material  m  asoertalD- 
ing  the  true  market  value  or  wholesale  price  of  any 
merchandise  imported,  and  require  the  production, 
on  oath,  to  the  collector  or  to  any  permanent  ap- 
praiser, of  any  letters,  accounts  or  invoices  in  tits 
possession  relating  to  the  same.  AU  testimony  In 
writing  or  depositions  taken  by  virtue  of  this  sec- 
tion shall  be  filed  in  the  collector's  office  and  pre- 
served for  future  use  or  reference,  to  bo  trans- 
mittcd  to  the  Secretary  of  the  Treasury  when  he 
shall  reauire  the  same.    R.  S.  2KbL^* 

**AtU  1407.  Tn  cases  of  appeal  general  appraiaeit 
shall  pursue  their  inquiry  into  the  question  of  tbe 
actual  character  ana  dutiable  value  of  the  goods 
under  re-exaro1nati(m  In  such  manneras  ttaev  may 
deem  most  conducive  to  a  just  and  equitable  de- 
termination of  the  question.  It  is  expected  that> 
they  will  arrive  at  that  conclusion  from  their  own 
knowledge  and  Judgments  as  experts,  tn  subetan* 
tially  the  same  manneras  in  the  case  of  origiDAl  ap> 
pralsements.    See  article  474.    S.  9656.^ 

"Art- 1408.    As  the  examinations  of  appraisers  ar» 
made  the  basis  of  the  general  classlficaiion  of  im- 

Sortations  for  the  imposition  and  assessment  of 
uty.  it  l)ecomes  neeessary  that  appraisers  shall 
closely  inspect  the  articles  orderea  for  appraise* 
ment,  and  where  they  retain  doubts  conoeming  tbe 
quality  or  denomination  of  articlea  they  shall 
submit  samples  thereof,  with  their  opmiona,  to  ool- 
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the  time  of  expnrlatioa,  and  in  (he  principal 
marbeii  qF  Ihe  country  wbence  the  game  has 
been  imported  iulo  tbe  United  Stales;"  and  by 
section  ^30  it  is  made  tbe  duty  of  tbe  general 
appraiser  and  the  merchant  appraiser  to  exam- 
ine and  appraise  tbe  (Fooda  "  agreeably  t«  the 
forcKoing  provisions. 

While  the  eeneral  appraiser,  Mr.  Brower, 
who  acted  with  tbe  merchant  appraiser  la  Ihe 
present  case,  waa  under  eiaminalinn  as  a  wll- 
Deas  on  tbe  triul,  be  whb  asked  whether  be  pro- 
ceeded oti  the  eppiHiscnuent  in  accordance 
with  the  instructions  of  tbe  Secretary  of  tbe 
Treasury  ot  June  0,  1885,  and  prior  tbereto,  in 
nspect  to   the  method    ot    procedure.     This 

S[aesiion  was  objected  to  by  tbe  defendant  as 
ucoDipetent,  irrelevant  and  immaterial,  the 
court  sustained  tbe  objection  and  the  plaintiffs 
excepted.  The  exclusion  of  this  evidence  ia 
assigned  for  error.  The  queslion  was  loo  gen- 
eral, and  was  incompetent  in  tbat  respect,  be- 
cause it  called  upoD  ibe  n'itness  to  institute  a 
comparison  between  the  method  pursued  and 
tbe  entire  inslructiona  of  the  Secretary  o[  the 
Treasury,  whereas  the  proper  course  was  for 
tbe  witness  lo  give  the  particulars  of  tbe 
method  pursued,  leaving  it  to  tbe  court  and 
tbe  jury  to  make  the  comparison  wilb  tbe  in- 
structions, which  were  in  evidence.  But.  in- 
asmucb  as  the  court  directed  a  verdict  for 
the  deFendant,  tbe  plaintiSa  properly  raise  Ibe 
question  as  lo  wbeiber  what  was  done  bv  tbe 
appraisers,  as  eLown  by  the  evidence,  sDons 
that  tbe  re-apprai<ers  proceeded  "by  all  reason- 
able ways  and  means  "  to  ascertain  tbe  value  of 
tbe  goads.    In  other  words,  tbe  instructions  of 


the  Treasury  Department  being  In  ertdence, 
and  it  being  presumed  that  Ihey  were  followed, 
the  question  is  raised,  whether  those  instruc- 
tions give  the  Importer  al!  tbe  rights  to  which 
be  is  entitled,  and  whether  they  are,  or  are  not, 
repugnant  to  the  provision  nf  tbe  Statute  which 
requires  tbe  use  nf  "all  reasonable  ways  and 
means."  and  whether  tbe  proper  righis  of  tbe 
importers  were  accorded  to  tbem  in  this  cose. 
The  views  of  the  circuit  court  in  regard  lo  thli 
case,  OS  Hinted  at  Ihe  trial,  ere  set  iForlb  in  tbe 
report  of  it  in  80  Fed.  Kep.  8S0,  and  are  con- 
tained also  in  tbe  record.  Mr.  Robinson,  the 
agent  of  the  plaintiffs,  employed  to  attend  to 
their  custom-house  business,  "nd  wbo  acted  in 
the  present  case,  gave  bis  te&Luuony  aa  to  what 
took  place  in  regard  to  tbe  re-apprsbement,  so 
far  as  he  was  cognizant  of  it.  The  court  com- 
mented on  his  testimony  and  tbat  oF  other  wit- 
nesses, and  said:  "1  do  not  gather  from  Ibe 
testimony,  as  given  here,  that  the  plaintiffs  or 
their  agent  understood  that  tbej  were  In  any 
way  excluded  from  tbeir  goods,  which  were  In 
tbe  adjoining  room.  I  understand  htm  to  say 
that  when  bis  apprnisal  was  going  on  he  woa 
at  perfect  liberty  lo  be  In  tbe  room  where  the 
goods  were,  and  point  them  out  to  tbe  apprais- 
ers, but  not  lo  tbe  witnesses.  I  understand 
him  that  there  was  a  notice  on  tbe  door  tbat 
led  into  tbat  room  that  nobody  would  be  al- 
lowed in  there  when  the  witnesses  were  exam- 
ining the  goods.  When  this  case  was  up  and 
the  merchant  appraiser  and  tbe  general  ap- 
praiser were  there,  if  be  had  nanled  to.  lie 
could  have  gone  into  tbe  room  and  pointed 
out  any  of  tbe  goods  he  had  a  mind  lo.    He 


lectors,  for  iraDsmiSBlon.  In  case  ot  dlsairrpeiiii 
■to  Ihe  Secretary  of  tlie  Treasury.    R.  8,  294B." 

"Art.  lUD.  Appraiser  must  rigldlr  exclude 
•uttiorizcU  pereODB  rrom  tbu  rooiDB  wberegoodl 
awaluns  or  are  under  examination  for  apDra 
menr.  and  lorbld  tlieir  aubordlnales  to  hold  a 
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ooods  under  Bppral» "  - 
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ments  on  certain  dayi  of  the  week,  within  tbe 
hours  of  twelve  and  three,  and  that,  owing  To  the 
number  of  appeals  pending-,  two  or  more  cases  are 
often  heard  at  the  same  tlmabrdiaerentmeroliaiit 
appraisers.  aL  acting  la  oonJuDctlon  wltli  the  asn- 
eral  appraison  tbat  Importers  and  w 
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DC  tbe  general  appraiser's  oIBce, 
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wholesale  price  of 
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tbat  tbe  aeneral  appTsber  and  meruhant  anpral 
selected  to  act  with  himwill  re-appraiK fne m 
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market  value  of  goods  under  congideratloDi  but 
such  Intormatloc  la  not  public  iiropirty.  It  Is 
dueto  mrrchaate  and  otheis  called  lo  atve  such 
Information  tbat  Hietr  statements  sballtw  taken 
in  the  preacDoe  of  official  peisoni  onlf.  It  must 
.*. — .i.^(  peieons  tn  posaemlon  of  fnoia 
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was  asked  to  make  bis  statement  and  under- 
stood that  he  bad  tbe  rigbt  He  didn't  ques- 
tion but  that  the  samples  they  had  were  the 
right  ones.  He  stayed  there  as  long  as  be 
wanted  to,  to  do  anything  about  pointing  out 
bis  goods.  I  think  the  importer  was  entitled 
to  that — to  be  there  when  the  appraisal  was 
made;  to  point  out  bis  goods;  to  know  they 
were  his  goods;  to  illustrate  them  and  exhibit 
them  in  any  manner  he  saw  fit;  and  to  present 
to  the  appraisers  any  yiews  he  had.  1  think 
he  had  that  right;  but  I  am  not  able  to  say 
from  this  evidence  that  there  was  anything 
tending  to  show  that  he  was  denied  that  rigbt. 
There  is  one  other  point  upon  which  I  am  not 
clear;  that  is,  when  this  board  takes  testimony 
(and,  whether  they  will  take  it  all  or  not,  they 
are  to  decide  themselves),  whether  they  are 
bound  to  let  the  importer  know  that  they  are 
takine  it;  or  if  the^  do  let  the  importer  know 
they  have  taken  it,  whether  they  are  bound 
to  let  him  know  what  it  is,  so  he  may  answer 
it.  But  my  impression  is  that  that  is  discre- 
tionary with  the  board;  that  they  may  make  in- 
quiry by  what  they  deem  to  be  proper  ways 
and  means;  and  that  the  importer  must  rely 
on  their  fairness  and  judgment  as  to  what  tes- 
timony they  do  take,  and  the  weight  they  give 
]  to  it;  that  the  fact  Uiat  the  importer  was  not 
informed  who  the  witnesses  were,  and  what 
they  testified  to,  and  given  an  opportunity  to 
cross-examine  them,  and  an  opportunity  to 
meet  it,  does  not  constitute  a  valid  objection 
against  tbe  re-appraisement." 

The  contention  of  the  plaintiffs  is  that,  under 
the  instructions  of  the  Treasury  Department 
and  the  evidence,  the  question  in  issue  as  to 
the  dutiable  value  of  the  merchandise  could 
Dot  be  reasonably  heard  at  all  on  the  re-ap- 
praisement, because  (1)  the  importer,  or  his 
agent,  was  practically  excluded  from  the  re-ap- 
praisement; (3)  was  not  afforded  opportunity 
to  support  his  oath  on  entry,  or,  witbm  proper 
limits,  to  confront  the  opposing  witnesses  bj 
testimony  in  his  own  behalf;  (8)  or  to  sift  evi- 
dence secretly  or  openly  heard  in  opposition  to 
bim;  (4)  or  to  have  tbe  aid  of  counsel,  if  he 
desired;  and  particularly,  that  the  rule  of  "rea- 
sonable ways  and  means"  could  not  exist  in  a 
tribunal  which  proceeded  to  examine  an  issu- 


able matter  under  a  rule  which  excluded  law- 
yers. 

We  are  of  opinion  that,  under  tbe  Statute,, 
the  question  of  the  dutiable  value  of  tbe  mer- 
chandise is  not  to  be  tried  before  the  appraisers 
as  if  it  were  an  issue  in  a  suit  in  a  judicial 
tribunal.  Such  is  not  tbe  intention  of  the 
Statute,  and  the  practice  has  been  to  the  con 
trary  from  the  earliest  history  of  the  ^vem- 
ment.  No  government  could  collect  its  rev- 
enues, or  perform  its  necessary  functions,  if 
the  system  contended  for  by  the  plaintiffs  were 
to  preyail.  Tbe  regulations  prescribed  in  the 
instructions  from  the  Treasury  Department  are 
reasonable  and  proper.  By  section  2949  of  the 
Revised  Statutes,  the  Secretary  of  the  Treasury 
has  power  to  establish  *'  rules  and  regulations, 
not  inconsistent  with  tbe  laws  of  the  United 
States,  to  secure  a  just,  faithful  and  impartial 
appraisement  of  all  merchandise  imported  into 
the  United  States;"  and  by  section  2652  it  is 
made  "the  duty  of  all  officers  of  the  customs 
to  execute  and  carry  into  effect  all  instructions 
of  the  Secretary  of  the  Treasury  relative  to  tbe 
execution  of  the  Revenue  Laws;  and  in  caa^ 
any  diflSculty  shall  arise  as  to  the  true  con- 
struction or  meaning  of  any  part  of  tbe  Rev- 
enue Laws,  the  decision  of  the  Secretary  of  tbe 
Treasury  "  is  made  conclusive  and  binding. 

The  proceedings  for  appraisal  must  neces- 
sarily be,  to  some  extent,  of  a  summary  char- 
acter. In  Cheatham  v.  United  States,  92  U. 
S.  85,  88  [28:  561,  568]  it  was  said  by  this 
court,  speaKing  by  Mr,  Justice  Miller:  "  All 
governments,  in  all  times,  have  found  it  neces- 
BBTj  to  adopt  stringent  measures  for  the  col- 
lection of  taxes,  and  to  be  rigid  in  the  enforce- 
ment of  them.  These  measures  are  not  judicial; 
nor  does  the  government  resort,  except  in  ex- 
traordinary cases,  to  the  courts  for  that  purpose. 
The  revenue  measures  of  every  civilizcKi  gov- 
ernment constitute  a  system  which  proirides 
for  its  enforcement  by  officers  commissioned  for 
that  purpose.  In  this  country  this  sy^em 
for  each  State,  or  for  the  federal  gOYemmcnt, 
provides  safeguards  of  its  own  agamst  mistake, 
injustice  or  oppression  in  the  administration  of 
its  Revenue  Laws.  Such  appeals  are  allowed 
to  specified  tribunals  as  the  law-makers  deem 
expedient.    Such  remedies,  also,  for  recover- 


termining  market  values  are  deterred  from  appear- 
ing or  testifying,  by  tbe  publicity  sivea  to  re-ap- 
Eraiaemeot  proceedings.  Article  1418  of  tbe  reiru- 
itions  enjoins  appraisors  to  give  oour  teous  and  due 
attention  to  the  explanations  and  statements  of 
importers,  in  person  or  by  representative,  relating 
to  the  subject  matter  under  iDvestigation,  but  they 
are  to  limit  the  privilege  so  accorded  to  one  person 
In  each  single  case  of  re-appraisement,  to  receive 
only  statements  of  fact,  and  to  require  an  facts  to 
be  stated  concisely  and  not  argumentatively.  This 
regulation  has  been  so  construed  that  attomeys- 
at-law  and  custom-house  brokers  have  appeared 
and  acted  as  representatives  of  the  importer  on  re- 
appraisement.  Such  a  construction  is  erroneous. 
The  representative  of  the  importer  in  such  cases 
should  be  his  employ^  or  salesman— some  person 
belonging  to  his  house  familiar  with  the  facts 
touoiiing  the  subject  matter  under  consideration. 
There  is  no  office  here  for  the  lawyer  or  custom- 
house broker,  and  such  persons,  as  well  as  all  others 
not  officially  called  before  the  appraiser,  should  be 
excluded.  This  Department  expects  that  all  ap- 
praising officers,  including  the  general  appraisers, 
will  co-operate  in  all  proper  measures  for  the 
suppression  of  undervaluations,  and  be  Just  and 
nniiorm  in  the  appraisement  of  imported  merchan- 
dise, to  the  end  that  the  Tariff  Laws  may  be  strictly 
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enforced,  and  fair  and  honorable  merobanta  pro- 
tected from  loss  by  the  dishonest  praotlces  ofun- 
scrupulous  importers.** 

From  the  instructions  of  June  10, 1B85:  ^'Experts 
have  been  employed  at  several  of  the  foreign  con- 
sulates, for  toe  purpose  of  enabling  the  consul 
to  obtain  and  transmit  to  appraisen  information 
as  to  cost  of  producing  silks  and  other  merchandlseL 
so  that  these  officers  would  have  the  means  of 
ascertaining  the  cost  or  value  of  the  materials  com- 
posing such   merchandise,  together  with  the  ex- 
pense of  manufacturing,  preparing  and  putting  up 
such  merchandise  for  shipment.  .  .  .  The  law  (aeo- 
tion  2902,  Revised  Statutes)  makes  it  your  duty  to 
ascertain,  estimate  and  appraise  the  true  and  actual 
market  ^ue  and  wholesale  prioe  of  the  merchan- 
dise at  the  time  of  exportation,  and  in  the  principal 
markets  of  tbe  country  whence  the  same  naa  been 
Imported  into  the  United  States,  and  when  It  ap- 
pears that  such  true  and  actual  market  value  oao- 
not  be  ascertained  to  your  satisfaction,  you  are  to 
ascei-tain  the  cost  of  production,  pursuant  to  the 
ninth  section  of  the  Act  of  1888,  referred  to.  and  In 
no  case  to  appraise  the  goods  at  less  than  the  oost 
so  ascertained.    These  Statutes  are  plain,  and  the 
appraising  officers  must  comply  with  and  enforce 
them." 
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inff  hnck.  Uxef,  illendlj  exacted,  as  may  seem 
wise,  are  provided,  in  these  respects  the  United 
States  have,  as  was  said  by  this  court  in  Nidiok 
V.  United  8tate$,  74  U.  S.  7  WaU.  122  [19: 1261 
eoacted  a  system  of  corrective  justice,  as  well 
•8  a  system  of  taxation,  in  both  its  customs 
and  internal  revenue  branches.  That  system 
is  intended  to  be  complete.  In  the  customs 
department  it  permits  appeals  from  appraisers 
to  other  appraisers,  and  in  proper  cases  to  the 
Secretary  of  the  Treasury;  and,  if  dissatisfied 
with  this  hifchest  decision  of  the  executive  de- 
partment of  the  f^vemment,  the  law  permits 
the  party,  on  paymg  the  money  requircKl,  with 
a  protest  embodying  the  grounds  of  his  objec- 
tion to  the  tax,  to  sue  the  government  through 
its  collector,  and  test  in  the  courts  the  validity 
of  the  tax."  It  was  said  also  in  that  case 
(f.  80  [533])  that  the  government  "has  the 
right  to  prescribe  the  conditions  on  which  it 
will  subject  itself  to  the  judgment  of  the  courts 
in  the  collection  of  its  revenues. "  One  of  those 
conditions  is,  and  always  has  been,  that  the 
determination  of  appraisers  as  to  the  dutiable 
▼alue  of  goods  shall  be  conclusive  and  not  re- 
examinable  in  a  suit  at  law,  provided  the 
appraisers  are  selected  in  conformity  with  the 
statute,  and,  in  appraising,  act  within  the 
scope  of  the  _powers  conferred  upon  them. 
See  also  8taU  Railroad  Tax  Cases,  92  U.  S.  575, 
]  W8  [28:  663,  673];  Snyder  v.  Marks,  109  U.  8. 
189,  198,  194  £27:  901,  903];  Eillan  v.  Merritt, 
110  U.  8.  97  [28:  83];  Amson  v.  Murphy,  115 
U.  S.  579,  585,  586  [29:  491,  493,  494];  Oe^- 
tnann  v.  Merntt,  128  U.  8.  356,  361  [31: 164, 
166]. 

In  HilUm  y.  Merritt  It  was  distiuctlv  held 
that  the  valuation  of  merchandise  made  by  the 
appraisers  was,  in  the  absence  of  fraud,  con- 
clusive on  the  im)X)rter;  that  the  right  of 
appeal  to  the  Secretary  of  the  Treasury,  when 
duUes  were  alleged  to  have  been  illegally  or 
erroneously  exacted,  and  the  right  to  a  trial  by 
Jury  in  case  of  an  adverse  decision  by  the 
secretary  of  the  Treasury,  did  not  relate  to 
alleged  errors  in  the  appraisement  of  goods, 
whether  b^  a  merchant  appraiser  or  otherwise; 
and  that  it  was  not  allowable,  in  a  suit  to 
recover  back  duties,  for  the  plaintiff  to  put 
in  evidence  the  records  of  the  proceedings 
before  the  merchant  appraiser  and  the  general 
appraiser,  including  the  testimonj^  and  the 
various  documents  before  the  appraisers,  or  to 
try  before  the  jury  the  question  as  to  the 
actual  value  of  the  goods  and  whether  the 
appraisers  followed  the  evidence  before  them 
or  disregarded  it.  The  evidence  ruled  out  in 
that  case  was  evidence  which  tended  only  to 
show  carelessness  and  irregularity  in  the  dis- 
charge of  their  duties  by  the  appraisers,  but 
not  that  they  had  assumed  powers  not  con- 
ferred by  the  Statute. 

Although  by  section  29  of  the  Act  of  June 
10, 1890,  chap.  470,  entitled  *'An  Act  to  Sim- 
plify the  Laws  in  Relation  to  the  Collection  of 
the  Revenues,"  sections  2902  and  2930  of  the 
Revised  Statutes  are  expresscly  repealed,  sec- 
tion 10  of  that  Act  provides  that  it  shall  be  the 
duty  of  the  appraisers  of  the  United  States, 
"bv  all  reasonable  ways  and  means,"  to  ap- 
praise the  actual  market  value  and  wholesale 
price  of  imported  goods  in  the  principal  mar- 
kets of  the  country  whence  the  same  have  been 
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imported ;  and  section  18  of  that  Act  providea 
that  the  decision  of  the  appraiser,  or  that  of 
the  general  appraiser  in  cases  of  re-appraise- 
ment, or  that  of  the  board  of  general  appraisers 
on  review,  shall  be  final  and  conclusive  as  to 
the  dutiable  value  of  the  merchandise,  against 
all  parties  interested  therein. 

There  is  nothing  in  the  instructions  of  the 
Secretary  of  the  Treasury,  or  in  an^  of  the 
regulations  prescribed,  or  in  the  evidence  in 
this  case,  which  shows  that  the  appraisers 
were  not  free  to  perform  their  duties  properly,  [381 
as  re<}uired  by  the  Statute.  The  re-appraisers 
appraised  the  goods  in  the  appraisers'  room  in 
the  public  store.  On  the  day  before  the  re-ap- 
praisement took  place,  the  agent  of  the  plain- 
tiffs received  due  notice  of  it,  and  he  attended 
and  was  csUed  by  the  re  appraisers  before  them. 
The  merchant  appraiser  had  then  and  there 
samples  of  the  plaintiff's  goods,  and  the  gener- 
al appraiser  asked  the  agent  for  his  statement 
in  the  case,  and  it  was  made.  The  samples 
were  on  the  table  before  the  merchant  apprais- 
er, and  the  cases  of  goods  were  in  the  adjoining 
room.  The  agent  made  no  obiection  as  to  the 
proceedings,  and  testifies  that  he  was  allowed 
to  make  a  full  statement  concerning  the  value 
of  the  plaintiffs'  goods ;  and  the  evidence  fails 
to  show  that  any  request  was  made  on  behalf 
of  the  plaintiffs  which  was  refused,  except  the 
reque<*tto  find  the  value  which  the  plaintiffs 
desired  to  be  found. 

It  is  contended  for  the  plaintiffs  that  the 
merchant  appraiser  is  an  officer,  and  an  inferior 
officer,  who,  under  article  2,  section  2,  of  the 
Constitution,  could  be  appointed  only  by 
the  President,  or  by  a  court  of  law,  or  by  the 
head  of  a  department.  In  the  present  case, 
the  selection  of  the  merchant  appraiser,  his 
oath,  and  the  manner  in  which  he  and  the  gen- 
eral appraiser  discharged  their  duties,  were  in 
compliance  with  the  Statute  and  with  the 
treasury  regulations ;  but  it  is  urged  that  the 
manner  of  appointing  the  merchant  appraiser 
was  illegal.  The  merchant  appraiser  is  an 
expert,  selected  as  an  emergency  arises,  upon 
the  request  of  the  importer  for  a  re-appraisal. 
His  appointment  is  not  one  to  be  classified 
under  the  Civil  Service  Law,  he  is  not  to  be  ap- 
pointed on  a  competitive  examination,  nor 
does  he  fall  within  the  provisions  of  the  Civil 
Service  Law.  He  is  not  a  "  clerk,"  nor  an 
"agent, "nor  a  "person  employed,"  in  the  cus- 
toms department,  within  the  meaning  of  sec- 
tion 6  of  the  Civil  Service  Act ;  nor  is  be  an 
officer  of  the  United  States,  required  to  be 
appointed  by  the  President,  or  a  court  of  law, 
or  t^e  head  of  a  department.  He  is  an  expert, 
selected  as  such.  Section  2930  requires  that  he 
shall  be  a  "discreet  and  experienced  mer- 
chant," "familiar  with  the  character  and  value 
of  the  goods  in  question."  He  is  selected  for 
the  special  case.  He  has  no  general  functions,  [381 
nor  any  employment  which  has  any  duration 
as  to  time,  or  which  extends  over  any  case  fur- 
ther than  as  he  is  selected  to  act  in  that  partic- 
ular case.  He  is  an  executive  sgent,  as  an 
expert  assistant  to  aid  in  ascertaining  the  value 
of  the  goods,  selected  for  the  particular  case  on 
the  request  of  the  importer,  and  selected  for 
his  special  knowledge  in  regard  to  the  char- 
acter and  value  of  the  particular  goo<1sin  ques- 
tion.    He  has  no  claim  or  right  to  be  desig- 
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Dated, or  to  act  except  as  be  may  be  designated. 
The  Statute  does  Dot  use  tbe  word  "  appoiut/' 
but  uses  the  word  "select."  His  positioD  is 
without  teuure,  duratioo,  coDtinuiog  emolu- 
roeDt  or  coDtinuous  duties,  and  he  acts  odIv 
occasionally  and  temporarily.  Therefore  he  fc 
DOt  an  *'  officer/'  within  the  meaning  of  the 
clause  of  the  Constitution  referred  to.  United 
States  Y, Maurice,  2  Brock.|96. 103, 103  ;  United 
8taU%  V.  Uarttocll,  78  U.  S.  6  Wall.  385.  893 


tlS :  880.  832]  ;  United  States  v.  Qermaine,  99 
J.  8.  508.  510.  511.  [25:  482.  483]  ;  IlaU  v. 
Wisconsin,  108  U.  S.  5. 8.  9  [26 :  302.  303, 304]; 
United  States  ▼.  Mouat,  124  U.  S.  303.  307 
[81 :463,  464] ;  United  States  y.  Smith,  Id.  525. 
682  [534.  5361. 

The  present  questioD  is  very  mucb  like  that 
coDsidered  Id  United  States  y.  Qermaine.  In 
that  case,  under  section  47T7  of  the  Revised 
Salutes,  tbe  commissioner  of  pensions  was 
empowered  to  appoint  civil  surgeons  to  make  a 
periodical  examfnation  of  pensioners  and  to 
examine  applicants  for  pensions.  The  ques- 
tion arose  whether  a  surgeon  so  appointed  was 
aD  officer  of  tbe  United  States,  whose  appoint- 
ment was  required  to  be  made  by  the  President, 
or  a  court  of  law,  or  the  head  of  a  department. 
This  court  held  that  he  was  not,  and  said,  refer- 
ring to  the  case  of  United  States  v.  Hartusell: 
"If  we  look  to  tbe  nature  of  defendant's 
employment,  we  think  it  equally  clear  that  he 
is  not  an  officer.  In  that  case  the  court  said, 
the  term  embraces  the  ideas  of  tenure,  dur- 
ation, emolument  and  duties,  and  that  tbe  latter 
were  continuing  and  permanent,  not  occa- 
sional or  temporary.  In  tbe  case  before  us 
the  duties  are  not  continuing  and  permanent, 
and  they  are  occasional  and  intermittent.  The 
surgeon  is  only  to  act  when  called  on  by  the 
commissioner  of  pensions  in  some  special  case, 
as  when  some  pensioner,  or  claimant  of  a  pen- 
sion, presents  himself  for  examination.  He  may 
make  fifty  of  these  examinations  in  a  year,  or 
none.  He  Is  required  to  keep  no  place  of  busi- 
ness for  the  public  use.  He  gives  no  bond  and 
takes  no  oath,  unless  by  some  order  of  the 
commissioner  of  pensions  of  which  we  are  not 
advised.  No  regular  appropriation  is  made  to 
pay  his  compensation,  which  is  two  dollars  for 
every  certificate  of  examination,  but  it  is  paid 
out  of  money  appropriated  for  paying  pensions 
in  his  district,  under  reflations  to  be  pre- 
scribed by  the  commissioner.  He  is  but  an 
agent  of  the  commissioner,  appointed  by  him. 
and  removable  by  him  at  his  pleasure,  to  pro- 
cure information  needed  to  aid  in  the  perform- 
ance of  his  own  official  duties.  He  may  appoint 
one  or  a  dozen  persons  to  do  the  same  thing. 
The  compensation  may  amount  to  five  dollars 
or  five  hundred  dollars  per  annum.  There  is 
no  penalty  for  his  absence  from  duty  or  refusal 
to  perform,  except  bis  loss  of  the  fee  in  the 
given  case.  If  Congress  had  passed  a  law 
requirinfi^  tbe  commissioner  to  appoint  a  man 
to  lurnisb  each  agency  with  fuel  at  a  price  per 
ton  fixed  by  law'  high  enough  to  secure  the 
delivery  of  the  coal,  he  would  have  as  much 
claim  to  be  an  officer  of  the  United  States  as 
tbe  sur(i:eoDS  appointed  under  this  Statute." 

This  case  does  not  present  any  question  like 
that  of  substituting  a  new  merchant  appraiser 
for  one  already  selected,  as  in  Orefht  v.  Thomp- 
mn,  51  U.  S.  10  How.  225  [18:  897];  nor  is  it 


a  case  where  the  appraiser  did  not  see  tbe 
original  packages.as  in  Oreely's  Adminstrator  ▼. 
Burgess,  59  v.  S AS  How.  413  [15:455];  nor  a 
case  where  it  was  offered  to  show  that  the  mer- 
chant appraiser  was  not  a  person  having  the 
qualification  prescribed  by  the  statute,  as  in 
Oelbermann  v.  Merritt,  123  U.  8.  856  [31:  164], 
and  in  Mustin  v.  Cadwalader,  Id.  869  |169];  nor 
a  case  where  it  was  contended  that  tbe  appraisers 
did  not  open,  examine  and  appraise  the  pack- 
ages designated  by  the  collector,  as  in  Oelber- 
mann V.  Merritt;  nor  a  case  where  to  the  admit- 
ted market  value  of  an  importation  there  was 
added  such  additional  value  as  was  equal  to  a 
reduction  made  in  the  valuation  of  the  cases 
containing  tbe  goods,  as  in  Badgers,  Cusimano, 
130  U.  S.  39  [32  :  851].  Those  were  instances 
of  errors  outside  of  the  valuation  itself  and  out- 
side of  the  appraisement  prescribed  by  the 
statute. 

Nor  is  there  anything  In  the  objection  that 
section  2980  of  the  Revised  Statutes  is  uncon- 
stitutional in  making  the  decision  of  the  apprais- 
ers final,  and  that  the  plaintiffs  had  a  right  to 
have  the  question  of  the  dutiable  value  of  the 
goods  passed  upon  by  a  jui^.  As  said  before, 
the  government  has  the  right  to  prescribe  the 
conditions  attending  the  importation  of  goods, 
upon  which  it  will  permit  the  collector  to  be 
sued.  One  of  those  conditions  is  that  the 
appraisal  shall  be  regarded  as  final ;  and  it  has 
been  held  by  this  court,  in  Arnson  v.  Murphy, 
10)  U.  S.  238  r27  :920].  that  the  rij^ht  to 
bring  such  a  suit  is  exclusively  statutory,  and 
is  sut)stituted  for  any  and  every  common -law 
right.  The  action  is,  to  all  intents  and  pur- 
poses, with  the  provisions  for  refunding  tbe 
money  if  the  importer  is  successful  in  the  suit, 
an  action  against  the  government  for  moneys  in 
the  treasury.  The  provision  as  to  the  finality  of 
the  appraisement  is  virtuallvarule  of  evidence 
to  be  observed  in  the  trial  of  the  suit  brought 
against  the  collector. 

Tbe  uniform  course  of  legislation  and  prac- 
tice, in  regard  both  to  tbe  mode  of  selection  of 
the  merchant  appraiser  and  as  to  the  conclu- 
sive effect  of  the  appraisal,  are  entitled  to  great 
weisrht.  Stuart  v.  fAiirdj  5  U.  8.  1  Crancb, 
299."  809_[2 :  115,  118] ;  Afartin  v.  Hunter's 
Lessee,  1  Wheat.  804,  352  [4  :  97,  109]  ;  Cohms 
V.  Virqinia,  19  U.  8.  6  Wheat.  264.  418.  421 
[5 :  257,294,2951 ;  Cooiey  v.  Board  of  Wardens, 
53  U.  S.  12  How.  299,  315  [18 :  996,  1003]  ; 
Burrow-Oiles  LitK  Co,  v.  Sarony,  111  U.  8. 
53,  57  [28:  349,3511;  The  Laura,  114  U.  8. 
41 1 ,  416  1^29  :  147, 149]. 

The  plaintiffs  complain  of  the  exclusion,  as 
evidence,  of  a  paper.  Exhibit  No.  14,  being  a 
report  received  by  the  collector  at  New  York 
from  the  United  States  consul  at  Horgen. 
in  Switzerland,  dated  February  25,  1886,  and 
purporting  to  be  a  memorandum  made  by  one 
Schmid,  a  government  silk  expert,  oonoeminff 
certain  undervaluations  of  merchandise  covered 
by  invoices  of  goods  to  C.  A.  Auffmordt  A  Co., 
which  embracra  the  goods  in  question.  TIm 
paper  was  excluded  by  the  court  on  the  objce- 
tion  of  the  defendant  that  it  was  immaterbl 
and  irrelevant,  and  the  plaintiffs  excepted.  It 
does  not  appear  that  the  paper  was  used  opoo 
either  of  the  appraisals,  and,  if  it  bad  been,  it 
would  have  been  proper  to  use  it.  as  adviriiw 
the  officers  of  the  government  or  the  coat  w 
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A  Baker  Sewing  Machine  Company,  a  cor- 
poration duly  established  by  law  in  the  City 
of  Boston,  State  of  Massachusetts,  also  doing 
business  at  Philadelphia,  State  of  Pennsyl- 
vania, in  the  sum  of  three  thousand  dollars, 
lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  Grover  A  Baker 
Sewing  Machine  Company,  its  legal  repre- 
sentatives or  assigns;  for  which  payment. 
I]  well  and  truly  to  be  made,  we  bind  our- 
•elves,  heirs,  executors  and  administrators, 
Jointly  and  severally*,  firmly  by  these  pres- 
ents. Sealed  with  our  seals.  Dated  the 
16th  day  of  March,  one  thousand  eight  hun- 
dred and  seventy-two :  and  we  hereby  au- 
thorize any  attorney  of  any  court  of  record 
in  the  State  of  New  York  or  any  other  State 
to  confess  judgment  against  us  for  the  said 
•um,  wiUi  release  of  errors,  etc. 

^  Whereas  the  above-named  James  Benge, 
«t  the  special  instance  and  request  of  the 
above- bound  John  Benge,  has  obtained  a 
credit  with  the  said  Grover  A  Baker  Sewing 
Machine  Company  for  machines  of  their 
manufacture  and  for  ,sewing-machine  find- 
ings, silks  and  threads  manufactured  and 
dealt  in  bv  said  Grover  A  Baker  Sewing 
Machine  Company,  and  for  other  articles, 
including  promissory  notes  and  other  prop- 
erty, to  be  hereafter  supplied  to  him,  the  said 
James  Benge : 

**Now,  the  condition  of  this  obligation  is 
troch  that  if  the  above-bound  James  Benge, 
his  heirs,  executors  or  administrators,   shall 
well  and  trulv  pay  or  cause  to  be  paid  to  the 
said  Grover  &  Baker  Sewing  Machine  Com- 
pany the   full    amount   of  each    and   every 
liability  incurred  by  him,  the  said  James 
Ben^,  to  or  with  the  said  Grover  A  Baker 
Sewing  Machine  Company,  for  and  on  account 
of    all    sewing-machines  and    all    sewing- 
machine  findings,  silks  and  threads  or  other 
articles,    including    promissory    notes    and 
other  property,  that  may  from  time  to  time 
iiereafter  be  sold,   consigned,    supplied  or 
otherwise  intrusted  to  him,  the  said  James 
3enffe,  by  the  said  Grover  A  Baker  Sewing 
3iachine  Company,  upon  his  orders  or  by  his 
mcceptanoe,  with  or  without  notice  to  the  said 
^ohn  Benge,  at  the  time  or  times  when  each 
mod  every  liability  shall   become  due  and 
payable,  or  at  such  time  and  times  for  which 
payment  of  the  same  may  hereafter,  with  or 
^without  notice  to  the  said  John  Benge,  be 
extended,  then  this  obligation   to  be  void. 
''This  obligation  is  intended  to  operate  as 
m  continuing  security  for  the  payment,  when 
the  same  shall  become  due  ana  l>e  demanded, 
of  all  and  every   liabilitv  incurred  to  and 
with  the  said   Grover  A  Baker  Sewing  Ma- 
chine Company  by  the  said  James  Benge,  as 
aforesaid,  to  the  amount  not  exceeding  the 
limit  of  this  bond,  three  thousand  dollars. 


James  Benge.     rSeal.1 
John  Benge.     [deal.]* 


Plaintiff  read  in  evidence  a  Statute  of  the 
State  of  Pennsylvania,  enacted  February  24, 
1806,  as  follows : 

"It  shall  be  the  duty  of  the  prothonotary 
of  any  court  of  record  within  this  Common- 
wealtn,  on  the  application  of  any  person 
being  the  original  holder   (or  assignee  of 
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such  holder)  of  a  note,  bond  or  other  instru- 
ment of  writing,  in  which  judgment  is 
confessed,  or  containing  a  warrant  for  an 
attomey-at-law  or  ^ther  person  to  confess 
judgment,  to  enter  judgment  against  the 
person  or  persons  who  executed  the  same,  for 
the  amount  which,  from  the  face  of  the  in- 
strument, may  appear  to  be  due,  without  the 
agency  of  an  attorney,  or  declaration  filed, 
with  such  stay  of  execution  as  may  be  therein 
mentioned,  for  the  fee  of  one  dollar,  to  be 
paid  by  the  defendant ;  particularly  entering 
on  his  docket  the  date  and  tenor  of  the  in- 
strument of  writing  on  which  the  judgment 
may  be  founded,  which  shall  have  the  same 
force  and  effect  as  if  a  declaration  had  been 
filed,  and  judgment  confessed,  by  an  attorney, 
or  jud^ent  obtained  in  open  court  and  m 
term  time ;  and  the  defendant  shall  not  be 
compelled  to  pay  any  costs  or  fee  to  the 
plaintiff's  attorney,  when  ludgment  is  entered 
on  any  instrument  of  writing  as  aforesaid." 

It  was  stipulated  that  **  the  common  law  of 
Pennsylvania,  the  practice  of  her  courts  and 
the  construction  placed  by  her  courts  upon 
any  statutes  in  force  in  that  State  may  be 
proved  by  the  decisions  of  the  Pennsylvania 
courts,  as  reported  in  the  printed  volumes  of 
Pennsylvania  Reports.  **  The  other  evidence 
adduced  tended  to  establidi  or  disprove  that 
the  property  in  controversy  in  the  attachment 
and   garnishment  belonged  to  John  Benge. 

The  court  instructed  the  jury  *'that  the 
Statute  Law  of  the  State  of  Pennsylvania, 
offered  in  evidence  by  the  plaintiff  and  ad- 
mitted by  the  defendant  to  be  the  law  under 
which  the  judgment  offered  in  evidence  by  [208 
the  plaintiff  was  entered,  did  not  authorize 
the  prothonotary  of  the  Court  of  Common 
Pleas  in  and  for  the  County  of  Chester,  in 
the  State  of  Pennsylvania,  to  enter  the  said 
judgment,  and  their  verdict  should  be  for 
the  defendant." 

The  verdict  was  accordingly  returned  for 
the  defendant  and  judgment  entered  thereon, 
and  an  appeal  prosecuted  therefrom  to  the 
Court  of  Appeals  of  the  State  of  Maryland, 
by  which  the  judgment  was  affirmed,  and  a 
writ  of  error  was  thereupon  allowed  to  this 
court.  The  opinion  of  the  court  of  appeals 
will  be  found  reported  in  66  Md.  511. 

Mean.  Albert  Constable  and  William 
T,  WarburUm  for  plaintiff  in  error. 

Mr,  Jno.  A.  J.  Creawell  for  defendant  in 
error. 

Mr,  Chitf  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  Maryland  circuit  court  arrived  at  its 
conclusion  upon  the  ground  that  the  Statute 
of  Pennsylvania  reli^  on  did  not  authorize 
the  prothonotary  of  the  court  of  common 
pleas  of  that  State  to  enter  the  judgment ; 
and  the  Court  of  Appeals  of  Maryland  reached 
the  same  result  upon  the  ground  that  the 
judgment  was  void  as  against  John  Benge, 
because  the*  court  rendering  it  had  acquired 
no  jurisdiction  over  his  person. 

It  is  settled  that  notwithstanding  the  pro- 
vision of  the  Constitution  of  the  United 
States,  which  declares  that  ''full  faith  and 
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of  a  right  of  way.  The  appraisers  assessed  the 
damages  at  $1,552.  From  such  appraisement 
the  defendants  appealed  to  the  district  court; 
and  on  trial  there  the  jury  found  the  damages 
to  be  $7,000,  for  which,  with  costs,  judgment 
was  entered  against  the  Railroad  Company. 
An  appeal  was  taken  to  the  Supreme  Court  of 
the  Territory,  which  aflSrmed  this  judgment; 
which  judgment  of  affirmance  has  been  brought 
before  us  for  consideration.  The  opinion  of 
that  court  will  be  found  in  6  Mont.  275. 

A  preliminary  question  is  presented  by  the 
defendants  in  error:  They  insist  that  no  bill 
of  exceptions  was  taken  at  the  trial,  and  that 
therefore  no  rulings  of  the  trial  court  are  be- 
fore us  for  consideration,  citing  as  authority  the 
case  of  Kerr  v.  Clampiti,  95  U.  8. 188  [24:  493]. 
In  that  case,  as  in  this,  after  the  trial  a  state- 
ment of  the  errors  alleged,  upon  which  a  mo- 
tion for  a  new  trial  was  based,  was  prepared 
and  filed;  but,  although  signed  by  counsel,  it 
was  held  by  this  court  to  be  not  the  equivalent 
of  a  bill  of  exceptions,  and  to  be  available  only 
for  the  puipose  expressed,  to  wit,  the  motion 
for  a  new  trial.  There  was  in  that  case  no 
stipulation  that  the  statement  should  be  treated 
as  a  bill  of  exceptions,  or  be  available  for  other 
purposes  than  that  of  a  new  trial.  It  was  not 
authenticated  by  the  trial  judge.  Lacking  that 
authentication,  it  was  adjudeed  available  only 
for  the  purpose  named:  and  that  it  did  not 
bring  into  the  record,  for  review  in  this  court, 
the  (questions  presented.  In  this  case  the  pro- 
ceedmgs  on  the  trial  are  embodied  in  a  state- 
ment prepared  like  that  for  the  purpose  of  a 
motion  for  anew  trial;  but,  in  addition,  it  is  au- 
thenticated by  the  trial  judge  as  a  correct  state- 
ment of  the  proceedings.  Further  than  that, 
at  the  trial  a  bill  of  exceptions  was  prepared  in 
respect  to  the  rulings  of  the  court  on  instruc- 
tions, signed  by  the  trial  judge  and  filed  at  the 
time,  which  bill  of  exceptions  was  incorporated 
in  the  statement.  So  that  we  have  a  separate 
and  perfect  bill  of  exceptions  as  to  the  ruling 
of  the  court  on  the  matter  of  instructions;  and 
a  statement  of  all  the  proceedings  in  the  trial, 
approved  by  counsel  and  authenticated  by  the 
trial  judge.  This  proceeding  was  authorized 
by  the  statutes  of  Montana,  and  must  be  ad- 
ludged  as  sufficient  for  the  purposes  of  review 
here. 

When  the  case  was  brought  to  the  Supreme 
Court  of  Montana,  no  new  assignments  of  error 
were  made.  The  only  specifications  of  error 
were  in  the  statement  prepared  for  the  motion 
for  a  new  trial  in  the  district  court.  Perhaps 
nothing  more  was  neccjisary;  and  all  the  ques- 
tions arising  on  the  trial  may  have  been  open 
to  consideration.  Be  that  as  it  mav,  the  opin- 
ion of  the  supreme  court  opens  oy  saying: 
"There  are  assignments  of  error  in  the  state- 
ment which  are  not  referred  to  in  appellant's 
brief,  and  which  will  therefore  not  be  consid- 
ered by  this  court.  Those  relied  upon  are  as 
follows."  It  then  discusses  them,  and  closes 
with  the  statement  that  "these  are  all  the  errors 
complained  of  and  relied  upon  in  appellant's 
brief."  The  court  also  comments  upon  the 
character  of  the  record,  and  says:  "It  is  certain- 
ly apparent  that  it  is  not  such  a  record  as  should 
be  filed  in  this  court."  The  question  now 
arises  whether  our  inquiry  is  limited  to  the 
matters  presented  to  and  considered  by  that 
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court,  or  should  be  broadened  to  all  matters 
that  transpired  at  the  trial.  Obviously,  the 
former.  JBrror  is  alleged  in  the  judgment  of 
the  Supreme  Court  of  the  Territory;  and  if  in 
all  matters  presented  to  it,  its  rulings  were  cor- 
rect, it  cannot  be  affirmed  that  its  Judgment 
was  erroneous,  because  there  were  in  the  rec- 
ord matters  not  vital  to  the  question  of  Juris- 
diction or  the  foundation  of  right,  but  simply 
of  procedure,  to  which  its  attention  was  not 
called,  and  in  respect  to  which  its  Judgment 
was  not  invoked.  All  such  matters  must  be 
considered  as  waived  by  the  complaining  party. 
It  would  be  an  anomaly  if  a  party  feeling  him- 
self aggrieved  bv  the  rulings  of  a  trial  court 
could  appeal  to  the  Supreme  Court  of  his  Ter- 
ritory, and  invoke  its  judgment  on  certain 
alleged  errors;  and  when  defeated  there,  could 
transfer  the  judgment  of  that  Territorial  Su- 
preme Court  to  this,  and  ask  a  reversal  here  of 
Its  judgment  on  grounds  involving  mere  mat- 
ters of  procedure  in  the  prior  trial,  to  which 
its  attention  was  not  directed.  It  is  funda- 
mental that  when  the  jude:ment  of  a  court  is 
challenged  in  error,  its  rulings  alone  are  open 
to  consideration.  Of  course,  if  the  trial  court 
bad  no  jurisdiction,  that  is  a  matter  which  is 
always  open,  and  the  attention  of  the  court  of 
last  resort  may  be  called  thereto  in  the  first  in- 
stance; but  mere  matters  of  error  may  always 
be  waived,  and  they  are  waived  when  the  at- 
tention of  the  reviewing  court  is  not  called  to 
them.  Our  conclusion,  therefore,  is  that  our  [9 
inquiry  in  this  case  is  only  in  relation  to  tba 
matters  presented  to  and  reviewed  by  the  Su- 
preme Court  of  the  Territory. 

They  are  three  in  number:  first,  that  the  ver- 
dict indicates  passion  and  prejudice.  Obviously 
there  is  no  foundation  for  this.  If  the  teso- 
mony  admitted  by  the  trial  court  was  compe- 
tent, there  was  ample  foundation  for  the  ver- 
dict. If  the  witnesses  were  to  be  believed  and 
their  testimony  was  competent,  the  verdict  was 
not  excessive:  and  the  second  of  the  three 
points  presented  to  the  supreme  court,  which 
was  that  the  evidence  was  not  sufficient  to  Jus- 
tify the  verdict,  thus  fails.  There  remains  for 
consideration  but  a  single  point — that  there 
was  admitted  in  evidence  on  the  trial  the  opin- 
ions of  witnesses  as  to  the  value  of  the  hmd, 
which  were  not  based  upon  the  sale  of  the  same 
or  similar  property,  and  were  not,  therefor^ 
the  opinions  of  persons  competent  to  so  testify. 
It  appears  Uiat  the  land  taken  was  a  strip  run- 
ning through  a  mining  claim,  which  had  been 
patented  and  belongs  to  the  defendants  in 
error.  The  claim  adjoined  the  Anaconda  min- 
ing claim,  which  had  been  developed  and 
worked,  and  demonstrated  to  contain  a  vein 
of  great  value.  The  claim  in  controversy  had 
been  developed  so  far  as  to  indicate  that  poe- 
sibly,  perhaps  probably,  the  same  rich  vein  ex- 
tended through  its  territory.  It  had  not  been 
developed  so  far  that  this  could  be  affirmed  as 
a  fact  proved.  The  strip  taken  ran  len;;thwiae 
through  the  claim;  and,  upon  the  trial,  wit- 
nesses were  permitted  to  testify  as  to  their 
opinion  and  judgment  of  its  value.  It  may  be 
conceded  that  there  is  some  element  of  uncer- 
tainty in  this  testimony;  but  it  is  the  best  of 
which,  in  the  nature  of  things,  the  case  was 
susceptible.  That  this  mining  claim,  which 
may  be  called  '*on]y  a  prospect,"  had  a  veins 
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fafilr  denomtnftted  •  market  Talue,  may,  as  tbose  niiDetws.    But  the  poaeteioa  of  tbat 

the  Supreme  Court  of  Montana  well  mya,  be  means  of  knowledge  ii  not  essential.     It  hu 

■fflrnied  from  the  fact  that  auch  "prospects"  oflea  been  held  that  farmers  livio;  In  the  vicin- 

«re  the  constant  aubject  of  barter  and  sale,  ity  of  a  farm  n-bose  value  ts  in  question,  maj 

llnlll  (here  has  lieen  lull  eiploitiDK  of  the  vein  testify  as  to  its  talue,  although  no  sales  have 

Ita  imlue  la  not  certain,  and  there  is  an  element  been  made  to  their  know  led  j;e  of  that  or  similar 

of  apeculallon.  It  must  be  conceded,  In  any  ea-  property.     Indeed,  If  the  rule  were  as  slringent 

tlmate  thereof.    And  yet,  UDcertsin  and  specu-  as  contended,  no  value  could  be  eslabli^tlied  in 

,.  lative  as  it  is,  such  "prospect"  has  a  market  a  community  uQtil  there  had  been  snlea  of  the 

"  value;  and  the  absence  of  certaintj  is  not  a  property    in   question,    or   similar    prnpeily. 

matlerofwhiehtlie  Railroad  Company  can  take  After  a  wiiness  has  testified  that  be  knows  iha 

adVBUiage,  when  it  seeks  1o  enforce  a  sale,  properly  and  its  value,  he  may  be  called  upon 

Contiguous  to  a  valuable  mine,   with  indica-  to  slate  such  value.     The  means  and  extent  of 

Uona  that  the  vein  within  such  mine  extendi  bis  information,  and  therefore  the  worth  of  hit 

ioto  tbls  claim,  the  Railroad  Company  may  nplDion,  ma;  be  developed  at  length  on  cross- 

oot  plead  tbe  uncertainty  ia  respect  to  such  ex-  eiamication.     And  i!  is  fully  open  lo  the  ad- 

lenslon  aa  a  ground  for  retusin);  10  pay  the  full  verse  party,   if  not  salisfled   with   tbe  values 

IBlue  which  it  has  acquired  in  the  market  by  thus  given,  to  call  witnesses  in  the  extent  of 

reason  of  its  surroundings  and   possibilities,  whoseknowledgeandthe weightof  whoaeopin* 

In  respect  to  such  value,  the  opinions  of  wit-  ions  it  has  confidence. 

nesses  familiar  with  tbe  lerrilorv  and  lis  sur-  We  tbiok  tbe  Bupreme  Court  of  Montana 

roundings  are  competent.     At  best,  evidence  was  right  in  holding  that  no  error  was  com- 

of  value  is  largely  a  matter  of  opinion,  eepe-  milted   in   permitting  the  lealimony  of  these 

olally  as  lo  real  estate.     True,  in  large  ciliea,  wllnesaes.     These  aie  all  the  questions  submit- 

^vbere  articles  of  personal  properly  are  aubjecl  ted   to  that  court;  and   its  ruling  in  respect 

to  freijaentsalea,  and  where  market  quulations  thereto  being  correct,  ila  judgment  it  afflrmoL 
are  daily  publislied,  the  value  of  such  personal 

property  can   ordinarily  be  determined  with  

accuracy;  but  even  Ibere,  where  real  estate  Id 

lots  is  frequently  sold,  where  prices  are  gener-  JOHN  JOHNSON,  Ftff.  in  Err., 

«11y  known,  where  the  possibility  of  rental  and  , 

othercircuTOstancesaffectingvaluesarereadily  THOMAS  L.  RISK  bt  au 

Ascertainable,    common    expenence   discloses  ^liuiuao  ±j.  l^l^o.  at  u. 

•bat  witness^  the  most  competent  often  vndely  ,8ea  8.  a  Bsporter's  ed.  aOMDBJ 
oiffer  as  to  tbe  value  of  any  particular  lot;  and 

Ifaere  is  no  fixed  or  certain  standard  by  which  „    .        .                              ... 

tlie  real  value  can  be  ascertained.     The  jury  is  ■«"»«'  if  *t^t«  judommU—ftiderat  qwition— 

•compelled  to  reach  its  conclusion  by  compari-  •'tf""*'  rttline  on  local  tfatuUt—tw  yroonds 

SOD  of  various  estimates.     Much   more  so  is  ~atatuU<tf  lAmxtatiaru. 

this  true  when  tbe  eflort  is  to  ascertain  the  ,     _   _,       . 

'Value  of  real  estate  in  the  country,  where  sales  ^   To  Bivo  this  oourt  JurisdloHon  to  revi™  ■  Jud». 

jve  lew,  and  where  tbe  elements  which  enter  w™;.  „^vXt°s"f^JiZ"u^o'^ ™^™^^ 

into  and  delertnine  the  value  are  «>  varied  in  SrTJ/d^i,oX""SrhtS^r.rr,'";^ 

character.     And  this  uncertainty  increases  as  ei„te  haTln»  Jurixliction.  but  that  Its  decision 

we  go  out  into  the  newer  portions  of  our  land,  wssneoessarriothedetormlniitlonot  the  caus^ 

where  settlements  are  recent  and  values  forma-  and  that  it  was  acttiaUr  decided  or  that  tbe  Judy- 

tiveand  speculative.     Here,  as  elsewhere,  we  meDtasrenderedoouldaotbavebeenslveDwltb. 

«re  driven  to  ask  the  opinions  of  those  having  out  dscldlnii  it. 

superior  know  led  ^  fn  respect  thereto.     It  w  t.   Wtier«lnaiuittromaatateoourtthei«iiate4- 

not  questioned  by  the  couaael  for  plaintiff  In  era]  question,  but  the  case  may  have, been  dii> 

error  that  the  general  rule  is  tbat  value  may  be  posed  of  on  some  other  Independenc  Kround.  and 

proved  by  the  opinion  of  any  witness  who  pos-  '*  <1<'™ '"''  aiipear  on  which  ol  the  two  (rrounda 

oesses  aufflcient  knowledge  on  the  subject-  but  ^^  Judgment  was  baaed,  then  It  the  independent 

their  contention  is,  that  tie  witnesses  permitted  (^uoa  waanotaBoodand  vWidonB.nilBelentor 

to  testify  bad  no  such  aulfldenl  knowledge.  "self  osusta.u  theJud8ment.thlsoourt  wliltake 

It  is  difllcult  to  lay  down  any  eiact  rule  in  re-  .  J"™!'"^""'"''''* '^  ^^        „,.,.,     „ 

•f^M".^'"'. —?«..*>'  f-«'r*e^. "  "i'-»  '■^^rr^^'^^^^^TX^r^^^T^z 
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t   posse«;   and  tbe  delermination   of  lliis      ™^  ™r«; V.^™te^"™,'^^U„n  ^rl 
erreatslargely  in  thediscretion  of  thetnal    . 


;??™"^n?.-,*-  .^"^  "*■  '■  ^^^-  '?S  tlon.-AM  to  mrie».  bv  UnlUd  Slolu  Supr««i. 

0[33:  1030];  Latorfnee  v.  BaaUm,  UB  Court,  of  ttrrUortal  decMim,:  txttra  and  manner  of; 

™™.  128;  CAandler  v,  Jamaica  Pond  Agv^uet  dwttictton  btticeen  an  appeal  and  a  wrtt  of  error.- 

Corp.   12S  Mass,    644.     Tbe   witnesses  whose  see  n(i(«  to  HInen  Dank  of  Dubuque  v.  Iowa.  13: 8BT. 

tMllmony  is   complained  of,    all   lestiSed   thai  J.i  toezecptlim,  iDhenmujitI»taA«n,td  bcai'altobls 

they  knew  the  land  and  lis  surroiindiugs;  and  onreutetu,— •eenoteto  Phelps  v.  Ifajer,  I*:  643. 

many  of  them  that  they  bad  desk  in  niiniiie  .^i  to u'hat  paitWuJaritv  *" erc«ptton» (•  nmesrarv 

claims  situated  in  the  district,  and  bad  opinions  '"  orda- la  a  rcaitvUn  ao^iMale  eourt,  see  not*  to 

as  to  the  value  of  the  property.     It  is  true.  Moo"  v.  Bank  ol  the  Mt-tropolta,  10;  ITS. 

■Otneof  theradid  not  claim  to  be' familiar  wilb  rJ^'J°,J^..ZT::t<T^^JiT  ^^« 

..i«»f»4i...^     _     .-.--.i.     ■ J'.  Court  ipui  TCLnrui  on  lertl  of  errirr;  but  of  c^fcrrcions^ 

«les  Of  Other  property  m  the  immediate  yicm-  _«e„„ut«Parics  v.Turier.LI:  883. 

tty;  and  the  want  of  thai  means  of  knowledge  tik  «iprtm<  eowrl  trtJI  not  «i.l*ui  tht  cIlK«Honar» 

ti  the  specific  objeclioo  made  iii  tbe  bupreme  action  of  tht  tourt  Ii«Ii>«.   Bee  twU  to  ^row  v. 

Coart  of  tbe  Terriioty  to  the  competent^  of  iiui,  li:  a. 
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critical  conjecture  as  to  the  action  of  the  court  in 
the  dispoeitlon  of  such  defense. 

4.  Where  in  a  suit  in  a  state  court  there  is  a  fed- 
eral question,  and  also  a  ground  under  the  State 
Statute  of  Limitations  on  which  the  judfirment  is 
sustainable,  and  it  does  not  appear  on  which  of 
the  two  flTounds  the  Judjnnent  was  based,  this 
court  has  no  Jurisdiction  to  review  the  Judgment. 

[No.  81 J 

Submitted  Nat.  18, 1890,  Decided  Dec.  8, 1890. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee  to  review  a  judgment  of  that 
court  afflrming  a  decree  of  the  Chancery  Court 
of  Shelby  County,  Tennessee,  dismissing  a  suit 
to  recover  of  an  administrator  and  the  sureties 
and  others  the  amount  of  a  debt    Diemisaed. 

Statement  by  Mr.  Chief  JtuHee  Fuller: 
This  was  a  bill  filed  in  the  Chancery  Court 
of  Shelby  County,  Tennessee,  on  October  28, 
1885,  by  John  Johnson  against  Thomas  L. 
Risk,  L.  Tiff  Risk,  John  D.  Milbum,  H.  C. 
Warriner,  £ben  L.  Risk,  a  minor,  and  his 
ffuardian,  Alice  H.  Risk,  all  residing  in  Shelby 
County,  and  Frank  L.  Duncan,  and  Jennie, 
his  wife,  residing  in  Cincinnati,  Ohio.  The 
bill  averred  that  the  complainant  and  one  E. 
F.  Risk,  since  deceased,  were  copartners  in  the 
City  of  Memphis,  under  the  styles  of  Johnson, 
Risk  &  Co.  and  Risk  &  Johnson,  doing  a  foun- 
dry and  also  a  mercantile  business;  and  that  on 
the  first  day  of  February,  1875,  the  firms  were 
dissolved,  and,  for  ten  thousand  dollars  paid  to 
complainant,  he  sold  and  conveyed  to  Risk  his 
undivided  half  of  the  real  estate,  and  also  his 
interest  in  the  machinery,  tools  and  stock  of 
every  kind,  belonging  to  said  firms,  reserving 
their  bills  receivable,  book  accounts  and  debts 
due  them,  which  were  to  remain  the  joint 
property  of  Risk  and  complainant,  but  were  to 
be  collected  by  Ri^k  and  by  bim  accounted  for 
to  complainant  in  the  proportion  of  one  half  to 
complainant  and  the  other  to  Risk,  *'in  the 
manner  set  forth  in  the  deed  of  bargain  and 
sale  executed  at  the  time,  and  a  copy  of  which 
is  filed  with  and  is  a  part  of  this  bill,  and 
marked  Exhibit  'A.'"  It  was  further  averred 
that  **one  condition  of  the  said  sale  wds  that  the 
8aid  E.  F.  Risk  assumed  the  payment  of  each 
and  all  the  debts  and  liabilities  of  every  kind 
whatever  of  each  and  both  of  the  said  firms  of 
Johnson,  Risk  &  Co.  and  Risk  &,  Johnson,  and 
bound  and  obligated  himself  to  pay  the  same 
and  protect  andkeep  the  said  Johnson  harmless 
from  the  payment  of  any  part  thereof." 

The  bill  then  stated  that  among  the  liabilities 
of  the  firms  so  assumed  by  Risk,  waa  one  to 
his  son,  L.  Tiff  Risk,  who  declined  to  sue  his 
father  for  the  debt,  notwithstanding  he  knew 
of  the  contract "  by  which  his  father  had  gotten 
all  the  assets  of  the  said  firms  and  had  agreed 
to  pay  all  their  debts  and  liabilities,"  but 
brought  suit  therefor  against  the  complainant 
alone  in  the  Circuit  Court  of  Shelby  County,  and 
recovered  a  judgment  therein,  April  22,  1878. 
for  $1,260.87  and  costs;  that  £.  F.  Risk  never 
at  any  time  paid  any  part  of  this  jude:ment, 
and  on  the  27th  of  August.  1885,  the  complain- 
ant paid  L.  Tiff  Ribk  $1,000  in  satisfaction 
thereof,  by  giving  him  his  note  for  $150,  due 
at  four  months,  and  another  of  the  same  date 
for  $830,  due  at  six  months,  with  indorsers;  and 

Mi 


that  no  part  of  said  sum  had  been  repaid  com- 
plainant, but  the  whole  remained  due  and  un- 
paid. Complainant  further  stated  that  on  the 
nth  of  July,  1878,  £.  F.  Risk  filed  his  peti- 
tion in  bankruptcy  in  the  District  Court  of  the 
United  States  for  the  District  of  West  Tennea- 
see  under  and  in  compliance  with  the  Act  of 
Congress  entitled  "An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  throughout  the 
United  States/*  approved  on  the  third  day  of 
March,  1867.  and  in  such  petition  asked  to  be 
discharged  from  all  his  debts  and  liabilities 
then  existing;  that  subsequently,  on  the  20tli 
of  December,  1878,  a  discharge  was  granted 
him  by  the  court  aforesaid  in  manner  and  form 
as  declared  in  said  Act;  that  £.  F.  Risk  died 
intestate  in  Shelby  County,  Tennessee,  on  the 
20th  of  June,  1882.  without  ever  having  paid 
any  part  of  the  debt  to  L.  Tiff  Risk,  on  which 
the  latter  had  recovered  ludgment  against  com- 
plainant; that  on  the  27tb  of  June,  1882,  lettera 
of  administration  on  his  estate  were  granted  by 
the  Probate  Court  of  Shelby  County  to  the  de- 
fendant Thomas  L.  Risk,  who  was  qualified 
and  became  the  administrator  and  executed  a 
bond  as  such,  conditioned  according  to  law, 
with  the  defendants  John  D.  Milbum  and  L. 
Tiff  Risk  as  his  sureties;  that  the  administra- 
tor, on  the  21st  of  August,  1882,  filed  an  in- 
ventory of  the  assets  of  the  estate,  showing 
certain  cash  on  band,  and  giving  a  list  of  per- 
sonal property,  on  which  no  value  was  set;  that 
on  the  27th  of  September,  1882, the  said  Thomas 
L.  Risk,  as  such  administrator,  filed  in  the 
probate  court  bis  final  settlement  of  the  estate 
of  E.  F.  Risk,  without  giving  the  prescribed 
statutory  notice  to  creditors  and  others  inter- 
ested in  said  estate;  and  that  on  the  same  day 
an  order  was  entered  confirming  the  settle- 
ment and  discharging  Thomas  L.  Risk  as  ad- 
ministrator, canceling  his  bond  and  releasing 
his  sureties  from  further  liability.  Upon  this 
settlement  it  was  shown  by  the  administrator 
that  the  personalty  had  been  disposed  of,  naf 
that  the  whole  amount  with  which  he  should 
be  charged  was  $1,028.49;  and  he  also  showed 
the  debts  paid,  the  expenses  of  admin  istratioift 
and  the  sum  remaining  for  distribution,  and 
credited  himself  with  the  sums  paid  the  dis- 
tributees of  £.  F.  Risk,  deceased,  being  as 
follows:  to  Mrs.  Jennie  Duncan,  to  L.  Tiff 
Risk,  to  Alice  H.  Risk,  as  guardian  of  Eben  L. 
Risk,  grandson  of  E.  F.  Risk,  deceased,  and 
himself,  $202.56  each. 

Complainant  averred  that  Thomas  L.  Risk 
made  the  payments  to  the  distributees  without 
taking  any  refunding  bond  as  required  by  the 
statute,  and  in  his  own  wrong  and  without  the 
authority  of  law,  and  that  he  and  his  soretiea 
on  his  administration  bond  are  now  liable  to 
complainant  on  account  of  tbe  matters  set  ont 
in  the  bill  for  the  full  amount  of  said  paymenta 
and  interest  thereon  .until  paid.  Complainant 
further  showed  that  on  December  1,  1888, 
Thomas  L.  Risk  was  appointed  by  the  probate 
court  administrator  de  bonis  ncn  of  the  estate 
of  E.  F.  Risk,  deceased,  and  at  that  Ume  gave 
a  bond  as  such  administrator,  with  defendants 
L.  Tiff  Risk  and  H.  C.  Warriner  as  soreties. 
and  thereupon  qualified  and  bad  since  coii> 
tinned  to  be  such  administrator,  but  had  flkd 
no  inventory  of  the  assets  of  said  estate  siooe 
his  appointment,  and  had  taken  no  steps  in  the 
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admiDistration  so  far  as  the  complainant  knew 
or  believed. 

The  bill  then  proceeded:  "  Upon  the  state 
of  facts  aforesaid  the  plaintiff  submits  that  the 
\1  discharge  in  bankruptcy  of  the  said  £.  F.  Risk 
did  not  discharge  him  or  his  estate  from  lia- 
bility to  the  plaintifif  on  the  contract  of  in- 
demnity, a  copy  of  which  is  marked  Exhibit 
'A/  and  a  part  of  this  bill,  but  such  liability 
remains  upon  his  estate,  and  the  said  Thomas 
L.  Risk,  as  admin  istrator  thereof,  personaUy, 
as  if  no  discharge  in  bankruptcy  had  been 
granted;  and  the  plaintiff  further  submits  that 
the  said  distributees  to  whom  the  said  Thomas 
L.  Risk  distributed  the  sums  aforesaid  in  the 
manner  aforesaid,  to  wit  (naming  them),  are 
liable  and  are  bound  by  law  to  refund  and  pay 
the  ssid  sums  so  distributed  to  them,  respect- 
ively, in  order  that  the  same  may  be  applied 
towards  the  payment  of  the  demand  herein  set 
uf>  by  the  plaintiff  against  the  estate  of  the 
said  E.  F.  Risk,  decea^,  and  the  said  Thomas 
Li.  Risk,  as  administrator."  The  bill  prayed 
process,  and  that  on  the  final  hearing  com- 

f»lainant  might  have  a  decree  against  the  de- 
endants  and  each  of  them,  or  such  of  them  as 
ivere  liable,  Jointly  or  severally,  for  the  sums 
tbey  respectively  owed  him,  and  for  general 
relief. 

Exhibit  "A"  attached  to  the  bill  bore  date 
February  1,  1875,  and  recited  that  in  consid- 
eration of  ten  thousand  dollars,  the  receipt  of 
nvhich  was  thereby  acknowledged,  and  the 
further  consideration  thereinafter  mentioned, 
Johnson  had  that  day  bargained,  sold  and  con- 
veyed to  £.  F.  Risk  his  undivided  half  or 
moiety  of  a  certain  parcel  of  land  as  described 
(upon  which  the  firm's  foundry  building  was 
located),  together  with  all  the  tools  and  machin- 
ery of  every  sort  and  kind  whatever,  then  on 
said  lot  or  in  said  foundry,  and  then  continued; 
"This  instrument  further  witnesseth  that  the 
linns  of  Johnson,  Risk  &  Co.  and  of  Risk  & 
Johnson  are  this  day  dissolved,  the  said  John- 
son selling  all  his  interest  in  the  machinery, 
tools  and  stock  of  every  kind  on  hand  belong- 
ing to  both  firms,  to  the  said  E.  F.  Risk,  and 
part  of  the  consideration  for  said  sale  and  the 
above  conveyance  is  that  the  said  Risk  assumes 
payment  of  each  and  all  the  debts  and  liabil- 
ities, of  every  kind  whatsoever,  of  each  and 
both  of  said  firms,  and  binds  and  obligates 
bimself  to  pay  the  same,  and  protect  and  keep 
said  Johnson  harmless  from  the  payment  of 
any  part  thereof; "  and  it  is  then  provided  that 
the  bills  receivable,  etc.,  shall  be  collected  by 
S.  F.  Risk  and  divided,  as  fast  as  practicable, 
between  himself  and  Johnson,  less  necessary 
costs  and  charges,  one  half  to  each;  that  $150 
ahall  be  paid  to  Johnson  in  cash  at  the  end  of 
each  and  every  month,  and  whenever  the 
monthly  collections  amount  to  $1,000  or  more 
in  excess  of  the  monthly  payment  of  $150  to 
Johnson  and  a  like  amount  retained  by  Risk, 
then  Risk  was  to  execute  his  note  to  Johnson 
for  one  half  of  said  collections,  payable  eight 
months  after  date,  with  interest,  ft  was  nir- 
ther  provided  that  Johnson  should  retain  a  lien 
upon  the  real  estate  and  machinery  conveyed. 
Risk  acknowledging  the  same,  "together  with 
a  lien  equal  to  and  like  a  mortgage  upon  his 
other  undivided  half  of  said  foundry  property, 
both  land  and  machinery,  to  secure  to  John- 
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son  the  faithful  performance  of  the  under- 
takings herein  made  by  the  said  Risk,  which 
are  that  he  will  pay  over  to  Johnson  at  the  end 
of  each  month  $loO,  one  half  of  all  other  col- 
lections eight  months  after  they  are  made,  with 
interest  thereon  at  eight  per  cent  per  annum, 
and  pay  all  the  dJbts  outstanding,  owing  by 
the  said  two  firms  or  either  of  them."  Andr 
*'  In  the  event  that  Johnson  should  have  to  pay 
any  of  said  debts  or  be  sued  thereon,  or  should 
not  be  paid  his  half  of  the  collections  made  aa 
stipulated  above,  then  he  may  proceed  forth- 
with to  enforce  the  liens  herein  retained  and 
granted,  by  proper  proceeding  therefor." 

To  this  bill  Thomas  L.  Risk,  in  his  own 
right  and  as  administrator  de  bonis  non  of  E. 
F.  Risk,  deceased,  John  D.  Milburn  and  H.  C. 
Warriner  demurred,  assigning  as  grounds  that 
E.  F.  Risk  was  released  from  the  debt  sued 
for  by  his  discharge  in  bankruptcy,  granted  on 
the  20th  of  December,  1878,  on  bis  petition  in 
bankruptcy  filed  on  the  11th  of  July,  1878;  and 
also  thttt  the  supposed  cause  of  action  was 
barred  by  the  Statute  of  Limitations  of  two 
years  and  six  months  from  the  grant  of  letters 
of  administration,  June  27, 18:52;  and  also  that 
the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  bringing  of  the  suit,  and 
was  therefore  barred;  and  a  special  ground  as 
to  Warriner.  L.  Tiff  Risk  nled  his  separate 
de:3iurrer,  assigning  the  same  causes.  The 
chancellor  sustained  the  demurrers  and  dis- 
missed the  bill,  and  complainant  prayed  an 
appeal  to  the  Supreme  Court  of  the  State, 
which,  on  the  28th  of  April,  1887,  aflflrmed  the 
decree.  Complainant  then  sued  out  this  writ 
of  error. 

The  following  are  sections  of  the  Code 
of  Tennessee  of  1884,  the  numbers  being  given 
of  that  and  the  preceding  edition: 

"8087-2249.  That  all  creditors  may  be  duly 
apprised  of  the  death  of  any  person  indebted 
to  them,  the  executor  or  administrator  of  the 
deceased  shall,  within  two  months  after  quali- 
fication, advertise  at  the  court-house  of  the 
county  where  the  deceased  usually  dwelt  at 
the  time  of  his  death,  and  other  public  placea 
in  the  county,  for  all  persons  to  bring  to  him 
their  accounts  and  demands." 

"8112-2274.  Executors  and  administrators- 
shall  have  six  months  from  the  date  of  their 
qualification  to  ascertain  the  situation  of  the 
deceased's  estate,  and  to  arrange  and  settle  it 
without  being  liable  to  suit  and  costs;  and  all 
suits  commenced  within  that  period  may  be 
abated  and  dismissed  at  the  plaintiff's  cost, 
except  suits  brought  by  sureties  of  the  deceased, 
which  may  be  brought  without  delay." 

**  8117-2279.  The  creditors  of  deceased  per- 
sons, if  they  reside  within  this  State,  shall 
within  two  years,  and,  if  without,  shall  within 
three  years,  from  the  qualification  of  the  exec- 
utor or  administrator,  exhibit  to  them  their 
accounts,  debts  and  claims,  and  make  demand 
and  bring  suit  for  the  recovery  thereof,  or  be 
forever  barred  in  law  and  equity." 

"3222-2377.  Creditors  whose  debU  are  not 
due  shall  be  under  the  same  obligation  to  pre- 
sent their  claims  as  those  whose  debts  are  due, 
and  upon  failure  to  do  so  shall  be  barred  iii> 
like  manner;  but  a  creditor  shall  not  be  bound 
to  present  his  claim  before  due  except  where 
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the  estate  is  represented  to  be  insolvent,  as 
herein  provided. 

**  8454-2700.  The  time  between  the  death  of 
a  person  and  the  grant  of  letters  testamentary 
or  of  administration  on  his  estate,  not  exceed- 
ing six  months,  and  the  six  months  within 
which  a  personal  representative  is  exempt  from 
suit,  is  not  to  be  taken  as  a  part  of  the  time  lim- 
ited for  commencing  actions  which  lie  against 
the  personal  representative." 

''3466-2769.  All  civil  actions,  other  than 
[306]  those  for  causes  embraced  in  the  foregoing 
article,  shall  be  commenced  after  the  cause  of 
action  has  accrued,  within  the  periods  pre- 
scribed in  this  chapter,  unless  otherwise  ex- 
presslv  provided." 

'*  8472-2775.  Actions  for  the  use  and  occu- 
pation of  land,  and  for  rent,  actions  against  the 
sureties  of  ^ardians,  executors  and  adminis- 
trators, sheriffs,  clerks  and  other  public  officers 
for  nonfeasance,  misfeasance  ana  malfeasance 
in  office,  actions  on  contracts  not  otherwise 
expressly  provided  for,  within  six  years  after 
the  cause  of  action  accrued." 

"3481-2784.  Actions  against  the  personal 
representatives  of  a  deceased  person  shall  be 
commenced  by  a  resident  of  the  State  within 
two  years,  and  by  a  nonresident  within  three 
years,  after  the  qualification  of  the  personal 
representative,  if  the  cause  of  action  accrued 
in  the  lifetime  of  the  deceased,  or,  otherwise, 
from  the  time  the  cause  of  action  accrued." 

Mr.  Wm.  M.  Randolph  for  plaintiff  in 
error. 

Messn.  B.  M.  Eates  and  Bates  dk  Warriner 
for  defendants  in  error. 

Mr,  ChirfJtutiee  Fuller  delivered  the  opin- 
ion of  the  court: 

The  defendants  below  demurred  upon  two 
general  groune's,  one  of  which  involved  the 
construction  of  the  provisions  of  the  Bankrupt 
Act  of  March  2,  1867,  and  the  other  the  bar  of 
the  Statutes  of  Limitation  of  the  State  of  Ten- 
nessee. So  far  as  we  are  advised,  no  opinion 
was  given  by  the  Supreme  Court  of  that  State, 
upon  rendennff  the  judgment  of  affirmance, 
«nd  the  record  discloses  no  specific  statement 
of  the  ground  upon  which  the  court  proceeded. 
Inasmuch  as  one  of  the  defenses  called  for  the 
construction  and  application  of  a  state  statute, 
in  a  matter  purely  local,  in  respect  to  which 
great  weight,  if  not  conclusive  effect,  should 
be  given  to  the  decisions  of  the  highest  coi^rt 
of  the  State  {UomiUy  v.  Clark,  184  U.  S.  888, 
848  [88:  909,  914J),  the  plaintiff  in  error,  if  he 
wished  to  claim  that  this  cause  was  disposed  of 
by  the  decision  of  a  federal  question,  should 
have  obtained  the  certificate  of  the  supreme 
court  to  that  effect,  or  the  assertion  m  the 
judgment  that  such  was  the  fact. 

In  De  Sauuure  v.  QaiVard,  127  U.  S.  216 
[82: 125],  the  general  rule  is  stated  that  to  give 
this  court  jurisdiction  of  a  writ  of  error  to  a 
state  court,  *'it  must  appear  affirmatively,  not 
only  that  a  federal  question  was  presented  for 
decision  to  the  highest  court  of  the  State  having 
jurisdiction,  but  that  its  decision  was  necessary 
4o  the  determination  of  the  cause,  and  that  it 
was  actually  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  given  without 
deciding  it." 
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Where  there  Is  a  federal  question,  but  the 
case  may  have  been  disposed  of  on  some  other 
independent  ground,  and  it  does  not  appear  on 
which  of  the  two  grounds  the  judgment  was 
based,  then  if  the  independent  ground  was  not 
a  good  and  valid  one,  sufficient  of  itself  to  sus- 
tain the  judgment,  this  court  wiU  ti^e  juris- 
diction of  the  case,  because,  when  put  to  infer- 
ence as  to  what  points  the  state  court  decided, 
we  ought  not  to  assume  that  it  proceeded  on 
ground  clearly  untenable.  Klinger  v.  Missouri, 
80  U.  S.  18  Wall.  257  [20:  6851.  But  where  a 
defense  is  distinctly  made,  resting  on  local  sut- 
utes,  we  should  not,  in  order  to  reach  a  federal 
question,  resort  to  critical  conjecture  as  to  the 
action  of  the  court  in  the  disposition  of  such 
defense. 

Was  the  defense  of  the  Statute  of  Limitations 
so  palpably  unfounded  that  we  must  presume 
that  the  state  court  overruled  it? 

The  decisions  of  the  Supreme  Court  of  Ten- 
nessee seem  to  establish,  as  to  the  sections  of  the 
Code  of  that  State  ^ven  above,  that  section 
81 17  relates  to  demands  arising  against  deceased 
persons  in  their  lifetime,  and  applies  alike  to 
solvent  and  insolvent  estates  {Brawn  v.  Porter, 
7  Humph.  878;  Miller  v.  TayUfr,  6  Heisk.  465); 
that  under  section  8481,  where  the  estate  is  solv- 
ent, the  Statute  of  Limitations  does  not  begin 
to  run  until  the  demand  falls  due  or  right  of  ac- 
tion accrues  .(IVoWv.  West,  9  Yerg.  483;  Heam 
V.  Roberts,  9  Lea,  865);  that  the  omission  of  the 
advertisement  for  claims  prescribed  by  section 
8087  does  not  prevent  the  running  of  the  Statute 
(Todd  V.  Wright,  12  Heisk.  442);  that  undersec- 
tion  8454,  construed  with  section  8117.  the  rest- 
dent  creditor  has  two  years  and  a  half  SLfVer 
qualification  of  the  personal  representative,  in 
which  to  sue  on  demands  not  barred  by  the 
General  Statute (Maynardy.  May,  2 Coldw.  44; 
Todd  V.  Wright,  12  Heisk.  442);  and  that  when 
the  Gleneral  Statute  has  commenced  to  run  in 
the  debtor's  lifetime,  death  suspends  its  opera- 
tion for  not  exceeding  six  months  after  Uiat 
event,  and  prior  to  the  grant  of  letters  testa- 
mentary or  of  administration,  and  suit  cannot 
be  commenced  against  the  administrator  for  the 
six  months  following  such  grant.  Bright  t. 
Moore,  87  Tenn.  186;  Boyd  v.  Lee,  IS  Lea.  77. 

The  bill  counted  upon  the  liability  of  £.  F. 
Risk  under  the  agreement  attached  as  an  ex- 
hibit, and  not  otherwise.  By  that  agreement 
Risk  contracted  to  pay  all  the  debts  and  liabil- 
ities of  every  kind  of  the  firms,  to  assume  the 
liabilities  and  to  save  Johnson  harmless.  Thia 
was  broken  by  a  failure  to  pay  the  parties  to 
whom  'the  firms  were  liable,  and  it  was  not 
necessary  to  a  breach  that  Johnson  should 
show  that  he  had  first  paid  those  parties.  It 
was  not  an  agreement  merely  to  indemnifj 
Johnson  from  damage,  but  to  assume  the  in- 
debtedness and  discharge  him  from  liability. 
MiUs  V.  Low's  AdfMS,  188  U.  S.  428,  482J[88: 
717,  7211;  Wicker  v.  Hoppoek,  78  U.  S.  6  WalL 
94  [18:  752];  Locke  v.  Homer,  181  Mass.  ML 
In  the  latter  case,  Mr,  Justiee  Gray,  then  cbi«f 
justice  of  Massachusetts,  reviews  the  authori- 
ties, and  dtes,  among  others,  Boldnson  v.  i2i0i6* 
inson,  24  L.  T.  Rep.  112.  There,  by  an  inden. 
ture  of  dissolution  of  a  partnership  between  tlM 
plaintiff  and  defendant,  the  defendant,  to  whom 
■  all  the  partnership  property  was  transferred, 
I  covenanted  to  pay  and  satiny  within  eighteen 
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months  all  the  debts  of  the  partoership,  and 
also  to  indemoify  and  save  harmless  the  plain- 
tiff against  all  costs,  losses,  charges,  damages, 
daims  and  demands  which  he  might  incur  or  be- 
come liable  to  in  respect  to  the  partnership 
debts.  In  an  action  on  the  defendant's  covenant 
lo  pay  the  debts  of  the  partnership,  Ijord  Camp- 
bell and  Jfi9tice»  Wightman  and  Erie  held  that 
the  measure  of  damages  was  the  whole  amount 
of  the  debts  which  he  had  not  paid,whether  thej 
bad  been  paid  by  the  plaintiff,  or  he  had  given 
1  promissory  notes  for  tnem,  or  not.  The  ruling 
of  the  Supreme  Court  of  Tennessee  in  Oray  v. 
WiUianu.  9  Humph.  602,  505.  ia  to  the  same 
effect.  See  also  Atkint^y,  Scarborough's  Admr. 
Id.  517. 

This  bill  does  not  show  when  the  debt  lo  L. 
Tiff  Risk  became  due,  nor  when  suit  for  its  re- 
covery was  commenced  against  Johnson,  but 
it  was  of  course  prior  to  April  22,  1878,  when 
judgment  was  recovered.  The  contract  of  E. 
F.  Kisk  had  therefore  been  broken  prior  to 
that  time,  and  this  action  was  commenced  on 
the  28th  of  October.  1885,  more  than  seven 
years  and  six  months  after  the  breach,  and 
more  than  three  years  and  four  months  after 
June  27, 1882,  the  date  of  the  letters  of  admin- 
istration to  Thomas  L.  Risk. 

Johnson  was  a  resident  of  Tennessee,  and 
should  have  exhibited  his  claim  to  the  admin- 
istrator and  commenced  his  action  within  two 
and  a  half  years  after  the  letters  were  issued. 
Moreover,  the  cause  of  action  on  the  agreement 
would  have  been  baned  as  early  as  April  22, 
1884,  against  E.  F.  Risk,  if  he  had  lived,  and, 
00  far  as  his  death  operated  to  give  further 
time,  that  had  also  expired. 

Inasmuch,  therefore,  as,  if  the  Supreme 
Court  of  the  State  bad  sustained  the  defease  of 
the  Statutes  of  Limitation,  we  cannot  perceive 
that  such  decision  would  have  been  erroneous, 
it  does  not  appear  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  decid- 
ing the  federal  question,  or  that  its  decision 
was  necessary  totne  determination  of  the  cause 
and  that  it  was  actually  decided. 

T/te  writ  cf  error  muMi  thertfor§  bi  dinniued. 
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EDWARD  S.  MOSELEY  et  al..  AjrpU., 

THE  STEAMSHlip  NACOOCHEE. 
(See  8.  G.  ITks  Sfacoochu^  Reporter's  ed.  830-848.) 

Maritime  law — coUieion — duty  of  tteam-veseel 
—change  of  eouree — eteamere  speed — speed  in 
fog—duty  of  sail-vessel— si^fficieni  lookout— 
exceptions, 

1.  A  Bteam-vessel  Is  bound  to  keep  out  of  the  way 
of  a  sohooner,  and.  if  a  collision  occurs,  the 


steamer  must  be  held  wholly  responsihle,  unlen 
she  shows  a  fault  on  the  part  of  the  schooner 
which  oontrihuted  to  the  collision,  or  that  it  was 
due  to  unavoidahle  accident. 
Si  If  a  steaiper,  after  paasinflr  a  schoonpr  in  a  fog, 
changes  her  course,  so  that  she  must  know  that 
she  is  likely  to  encounter  the  schooner,  she  is 
bound  to  observe  unusual  caution,  and  to  main* 
tain  only  such  a  rata  of  speed  that  she  could 
come  to  a  standstill  before  she  should  collide  with 
a  vessel  which  she  should  see  through  the  fog. 

8.  At  whatever  rate  a  steamer  is  going,  if  she  Is 
going  at  such  a  rate  as  makes  it  dangerous  to  any 
craft  which  she  ought  to  see,  and  might  see,  she 
has  no  right  to  go  at  that  rate. 

4.  Every  vessel  must,  in  a  fog,  mist,  falling  snow 
or  heavy  rain-storm,  go  at  a  moderate  speed,  hav- 
ing careful  regard  to  the  existing  circumstances 
and  conditions. 

Iw  Where  there  is  danger  of  a  collision  between  a 
steamer  and  a  schooner,  it  is  the  primary  duty  of 
the  schooner  to  keep  her  course;  and  even  if  it  is 
an  error  of  judgment  in  the  schooner  to  hold  her 
course  under  the  special  circumstances  of  the 
case,  it  Is  not  a  fault,  being  an  act  resolved  upon 
in  extremis^  and  a  compliance  with  the  statute. 

6.  It  Is  no  fault  In  a  schooner,  in  a  fog,  that  she 
had  only  one  lookout,  where  the  absence  of  an- 
other lookout  did  not  contribute  to  the  collision, 
and  where  the  one  lookout  properly  discharged 
the  duties  of  a  lookout  and  tdowing  the  fog- 
horn. 

7.  Exceptions  to  the  refusal  of  the  drouit  court  to 
find  certain  facts  cannot  t)e  considered,  where 
the  testimony  is  not  before  this  court. 

[Nos.  87,  88.] 
Argued  Not,  24*  1890,       Decided  Dee,  8, 1890. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  aflSrming  a  decree  of  the 
District  Court  in  favor  of  libelants  for  one  half 
of  their  damages,  for  the  loss  of  the  schooner 
Lizzie  ThomtMson,  in  consequence  of  her  being 
sunk  by  a  collision  wiih  the  steamer  Nacoochee. 
Reversed,  and  case  remanded  with  a  direction  to 
enter  a  decree  for  the  libelants  for  the  fuU 
amount  ^  their  damages,  with  interest  and 
costs. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathan  Bijar,  for  the  Nacoochee: 

The  Nacoochee  was  not  guilty  of  any  neglect 
in  going  at  the  rate  of  spe^  testified  to. 

The  Boston,  1  Sumn.  828-885;  Sturtevant  v. 
The  Oeorge  Nicholaus,  Newb.  Adm.  449-451* 
The  Edwin  Bawley,  41  Fed.  Rep.  606;  The  Lo- 
land,  19  Fed.  Rep.  771. 

The  schooner  Lizzie  Thompson  was  at  fault. 

ITie  Eleanora,  17  Blatchf.  88;  iVc*  v.  San- 
derson, 58  U.  S.  17  How.  17&-182  (15:  205, 
207). 

Aessrs.WUhelukuu  Mynderse  and  Butler, 
BtiUman  d  Hubbard,  for  Moseley  et  al,: 

The  steamer  was  bound  to  keep  out  of  tho 
way  of  the  schooner,  and  the  burden  rests  upon 
her  to  show  sufficient  reason  for  not  doing  so. 


JXorm.— As  to  eottiston^  rules  for  avoiding;  steamer 
meetino  sUofiMr,— see  note  to  Williamson  v.  Barrett, 

14:  aa. 

As  to  riohts  of  steam  and  saUing  vessels  with  refer- 
ones  to  each  other  and  in  passing  and  meeting,  see 
note  to  St.  John  v.  Paine,  18;  637. 

As  to  vessel  overtaking  another,  see  fiots  to  The 
Abbotsf  ord  v.  Johnson,  26: 168. 
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As  to  measure  of  damotges  for  eotlisinn,  see  note  to 
Smith  V.  Condry,  11: 86;  also  note  to  The  Amiable 
Nancy,  4: 466. 

Jls  to  damaifes,  where  two  vessels  are  at  fault,  fnr 
injury  to  another,  see  fiots  to  City  of  Hartford  v. 
Hideout,  84: 890. 
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The  Fannie.  78  U.  8.  11  Wall.  288,  240  (20:  "FindingB  <ff  F\teU: 

114,  116);    The  Java,   14   Blatchf.    624,  627;       ,„    rr»,..,„. k,-^  xr. u„  v«i 

XJ.  8.  21  How.  872.  888  (16:  144,  148);  The  l'^5Ji"T"H?,U.^«?/^f^  f^„i'^"i.*A?^'n" 

Wenona.  86  U.  8. 19  Wall.  41.  62  22:  62,  68);  MSht-h.t^JJ  nJ^l^i!°?&  w**  propeller 

The  Cohrado.  91  U.  8.  692  (28: 879)  ^^S?.^^h  !^^^S^  t'j  t?-^.*"* *°f  ""'iJ! 

Tbe  steamer  was  not  proceeding  at  a  moder-  2??.^.^^S  19  J^.^  lf*Si'?£if",.'* 

ate  rate  of  speed  in  the  fog  which  prevailed,  «>  reversed  in  12  seconds.    At  full  speed  her 

^e^a'^lJ^e^e^t'^^''  '"  ^''"""^  """•'"''''^  ^e  ^S  rt?atedV^?J^n8%r  iTClS 

^he  Eun>^.  2  Eng.  L.  &  Eq.  664;  Jenkins.  1°  1{S"L  JlS!^HSS'l!l'§J?fii?''.f!2?!f„-i:! 

Rule  of  theTtoad,  62;  Tlie  PeZtyltdnia,  86  U.  .''"T  '"^  '^^'v  f^  ^^.^  '^''  ^'*'  T*"? 

S.  19  Wall.  126.  184  (22: 148, 16^.  *"8S*'  ""K""*'  »«^°'*  beginning  to  go  back- 

An  act  done  in  extremi,  cannot  be  held  a  ..^  onthel6thof  AprQ,  1888,  she  was  bound 

Baney  ▼.  RrWrn^w  5.  Packet  Co.  64 U.  8. 28  f^SfJJ^f^'jtf  n/w^yIT  ^I™'i?!S^*i!l 

How.  287,  298  (16:  662,  668);  The  Lueille.  82  \^l  9'^  212*^!.  J°''t«ii^t7^,5ii^i.^ 

U.  8.  16  Wall.  <J76,  681  21:^47,  249);  The  Sea  ^^J^^S^°^^''uJ'\'^L^!^^ISSl 

GvU  90  U.  8.  28  Wall  W  isi  (28:^90.  94^  SZ'S  «d  wTwo^^ng'he'To^^wh^rS 

There  was  no  dereliction  on  the  part  of  the  "*•**  •"^"»  «»"**"«»  Mxwir»aug  u^^  av|^  tvuwmv?  o» 

*  u^xM  _  cw  Mv  *jv,av».vtiv*»  va.  vMv  ^nxm  w*  .m^  least  ouce  h  minutc.    Tbe  wind  was  moderate 

Bcbooner  in  respect  to  ber  lookout  which  con-  j  »i          "*•"««».     a«^"i»jvi  «*ao  uivruviaM, 

A 'u  4  J  4    »v^       IT  •          *vw-.w»**  «Tu*^u  *^u  ^  ^1^    ^^  calm,  but  a  dense  foir  bune  low 

tnhuted  to  tbe  collision.  31*«,«\x^jrTi,r^-/«.      a  ♦  -v™*  v:?i*  ™1  ™. 

f^Se'tTf^rL  Sa^-  Zr  ^b""!'  orTwVo'cl^'^  K  af^^n^o^ W'^a^J 

Tbe  schooner  was  not  saUing  too  fast  ^?  *?*^.^*&  f,?^"SpK?  k?  ^  ^^*  southeast 

TTiJ  TijZ^^^^  01  TT  a  Soo  /o«Yft4o\  of  tbe  Five  Fathom  light-ship  proper,  and  go- 

The  Colorado,  91  U.  8.  692  (28:  879).  ^^^  ^^  half  speed,  betw^een  six  and  Seven  kn3t» 

an  hour,  and  making  80  revolutions  of  tbe  pro- 
[331]  Jfr.  t7i^«^tc»  Blatchford  delivered  tbe  opin-  peller  to  the  minute,  she  overhauled  and 
ion  of  the  court:  sighted  tbe  schooner  Lizzie  Thompson,  and 
This  is  a  libel  in  admiralty  filed  In  tbe  Dis-  passed  to  tbe  eastward  of  her,  at  a  distance  of 
trict  Court  of  tbe  United  States  for  tbe  South-  about  two  or  three  hundred  yards.  Tbe  Lizzie 
ern  District  of  New  York,  by  Edward  S.  Thompson,  owned  by  tbe  libelants,  was  a  fish- 
Moseley  and  others,  as  owners  of  the  fishing  ing  schooner,  returning  from  the  fishing 
schooner  Lizzie  Thompson,  against  tbe  steamer  grounds  with  a  full  fare  of  fish,  and  bound  for 
Nacoochee,  to  recover  damages  for  tbe  loss  of  New  Tork,  having  on  board  sixteen  men  at  the 
the  schooner  and  ber  outfit  and  tbe  property  on  time  tbe  Nacoochee  passed  her.  She  was  go- 
board  of  her,  in  consequence  of  her  being  sunk  ing  about  four  knots  an  hour,  with  all  sails  8et» 
by  a  collision  with  the  steamer,  in  March.  1888.  upon  a  course  of  north-northeast,  with  tbe  wind 
in  the  Atlantic  Ocean,  off  Cape  May  in  the  south-southeast,  blowing  at  the  rate  of  8  to  10 
State  of  New  Jersey.  miles  an  hour.  But  two  men  were  on  the 
The  libel  alleges  negligence  on  tbe  part  of  schooner's  deck,  A.  J.  Small,  one  of  them, 
tbe  steamer  and  absence  of  fault  on  tbe  part  of  acting  as  a  lookout  and  blowing  tbe  fog-bom, 
the  schooner.  The  collision  took  place  in  the  and  Samuel  Kimball,  aged  twenty,  at  the 
daytime  in  a  fog.  Tbe  answer  of  tbe  steamer  wheel.  The  other  fourteen  men  were  all  below 
allei^es  that  she  was  not  in  fault,  and  that  the  deck. 

collision  was  due  to  negligence  on  the  part  of  "8.  At  this  time,  when  the  Nacoochee  was 
those  on  board  of  tbe  schooner,  in  not  having  passing  the  Lizzie  Thompson,  tbe  fog-bom 
tbe  fog-horn  properly  sounded  and  in  not  put-  of  the  schooner  was  beard  upon  tbe  steamer 
ting  the  helm  of  the  schooner  hard  a-port  when  and  the  steamer's  whistle  was  beard  bv  thoee 
tbe  steamer  was  seen  to  be  within  forty  or  fifty  on  the  schooner.  Most  of  the  schooner's  crew 
feet  from  ber.  After  issue  joined,  tbelibel  was  came  on  deck  and  saw  the  steamer  till  she  dia- 
amended  by  Joining  as  libelants  the  master  and  appeared  ahead  in  the  fog,  and  then  went  be- 
crcw  of  the  schooner,  for  tbe  loss  of  their  per-  low.  Tbe  steamer  continued  her  course  north 
•onal  effects.  The  case  was  heard  by  Judge  half  east  until  those  on  board  beard  what  they 
Brown,  and  he  made  an  interlocutory  decree  supposed  to  be  cries  of  distress  on  thdr  star- 
that  the  libelants  recover  one  half  of  their  board  beam.  This  was  about  half-past  two 
damages,  his  opinion  being  reported  in  22  Fed.  o'clock.  These  cries  were  heard  by  the  captain 
Rep.  b55.  On  the  report  of  a  commissioner,  a  and  others  on  board  the  steamer.  After  some 
decree  was  entered  in  tbe  district  court,  Mav  19,  conference  with  respect  to  these  cries»  and  aev- 
1885,  in  favor  of  the  libelants,  for  $5,879.14,  eral  persons  agreeing  as  to  their  apparent  char- 
being  one  half  of  their  damages,  namely,  acter,  the  steamer's  helm  was  put  bard  to  port, 
95,110.57,  and  their  costs,  $256.65,  and  $11.92  and  she  swung  around  until  she  headed  a  south- 
hiterest  southeast  course,  when  ber  helm  was  steadied. 
Both  parties  appealed  to  the  circuit  court.  Very  soon  afterwards  the  schooner  Liiszie 
where  the  case  was  neard  before  JTtM^^ Wallace.  Thompson  was  suddenlv  sighted,  looming  op 
His  opinion  is  reported  in  24  Blatchf.  99,  and  in  tbe  fog  on  the  steameris  starboard  bow,  about 
28  Fed.  Rep.  462.    He  filed    tbe  following  600  feet  away. 

findings  of  fact  and  conclusions  of  law,  which  "4.  The  captain  of  the  steamer  immedistelj 

1321      '^^  contained  in  tbe  report  in  24  Blatchl^  but  ordered  the  engines  reversed  full  speed  astern, 

not  in  the  report  in  28  Fed.  Rep.:  which  orders  were  immediately  obeyed  and  pot 

688  1S7  U.  S. 


1890. 


Stbambhif  Kaoooohkb  y.  Mosslkt. 


8ao-84a 


ioto  execution  within  about  12  aeconds,  but  a 
collision  occurred  between  her  and  the  Lizzie 
Thompson,  the  schooner's  port  quaHer  aft  of 
the  main  chains  and  about  ten  feet  from  the 
taffrail  colliding  with  the  bow  of  the  Nacoo- 
ehee,  which  penetrated  two  or  three  feet  into 
the  schooner,  causing  the  schooner  to  sink  in  a 
very  few  moments.  All  her  crew  were  saved 
and  taken  on  board  the  steamer,  which  then 
resumed  her  former  course  N.  i  E.,  and  pur- 
sued her  way  to  New  York,  arriving  there  the 
next  morning. 

"5.  The  Lizzie  Thompson  had  continued  on 
her  course  of  north-northeast,  after  the  steamer 
passed  her  for  the  fir8t  time,  without  change  up 
to  the  moment  of  collision.  The  fog  continued 
and  was  dense,  and  the  same  men  were  on  deck. 
Bamuel  Kimball  at  the  wheel  and  A.  J.  Small 
on  the  watch  and  blowing  the  horn,  and  all  the 
others  were  below  deck,  including  her  captain, 
sitting  around.  All  the  sails  were  set,  and  she 
was  sailing  at  the  rate  of  about  four  miles  an 
hour. 

"6.  Just  before  the  collision  Lookout  Small, 
on  the  schooner's  deck,  saw  the  steamer  appear- 
ing through  the  fog  and  bearing  down  on  them 
on  their  port  side,  about  400  to  500  feet  off.    He 
then  shouted,  'A  steamer  is  coming  into  us,' 
and    the  men   below  then  came  upon  deck. 
Florence  McEown,  her  captain,  who  sat  in.the 
cabin  when  he  heard  the  watch  sing  out,  'A 
steamer  is  coming  into  us,'  told  the  man  at  the 
wheel  to  keep  his  course,  and  jumped  on  deck, 
mnd  saw  the  steamer  approaching  on  the  port 
quarter.   No  change  was  made  in  the  schooner's 
lielm,  and  she  continued  her  north-northeast 
^x>ur8e  up  to  the  Tery  moment  of  collision. 

"7.  After  the  steamer  had  turned  to  go  to 
tbe  supposed  cries  of  distress  the  captain  took 
liis  position  in  front  of  the  pilot-bouse.    A 
seaman,  Andrew  Johnson, was  on  the  lookout, 
standing  right  up  forward  as  far  as  he  could 
^t,  the  second  officer  was  on  watch  in  the 
pilot-house  and  the  quartermaster  was  at  the 
"wbeel.    Ail  of  them  heard  the  fog-horn  of  the 
schooner  and  immediately  after  saw  the  schoon- 
er appearing  through  the  fog  on  the  starboard 
bow,  about  500  feet  away.    The  captain  gave 
his  orders  to  back  full  speed  astern,  and  took 
his  position  at  the  stem  of  the  steamer  and 
called  out  to  those  on    board  the   schooner, 
•Port  the  helm.' 

'*  8.  That,  when  a  screw  vessel  like  the  Na- 
coochee  is  going  through  the  water  at  the  rate 
of  six  miles  an  hour,  and  the  engines  are  re- 
versed 'full  speed  astern,' porting  the  helm  or 
starboarding  the  helm  has  no  effect  at  all  on 
the  vessel  while  she  is  still  going  ahead.  The 
Nacoochee  had  not  attained  backward  motion 
when  she  struck  the  schooner. 

"  9.  That,  immediately  before  the  collision, 
the  two  vessels  did  not  sight  each  other  through 
the  fog  at  the  same  moment,  but  that  the  Na- 
coochee first  sighted  the  Lizzie  Thompson 
when  the  latter  was  about  500  feet  distant,  and 
the  Lizzie  Thompson  first  sighted  the  Nacoo- 
chee when  400  to  500  feet  distant. 

"  Ocncluaumi  of  Law: 

**  1.  That  the  steamship  Nacoochee  was  in 
fault,  contributing  to  this  collision,  for  not 
goine  at  moderate  speed  in  a  fog. 

"  2.  That  the  schooner  was  in  fault,  and  in 
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this  respect,  namely,  that  she  was  sailing  too 
short-handed  in  the  fog,  and  was  guilty  of  neg- 
ligent navigation  in  having  but  one  man  for- 
ward charged  with  the  double  duties  of  a  look- 
out and  blowing  the  horn,  and  one  man  astern, 
who  was  a  youth  of  20  only,  at  the  wheel,  all 
the  other  fourteen  men,  including  the  captain, 
being  below  deck. 

"  5.  The  decree  of  the  district  court  is  af-  f  3351 
firmed,  without  costs  of  this  court  to  either 
party." 


The  claimav)t  of  the  steamer  filed  six  excep- 
tions to  the  refusal  of  the  court  to  find  certain 
facts  as  prayed  by  the  claimant,  such  excep- 
tions being  based  on  the  ground  that  the  facts 
so  requested  to  be  found  were  proved  by  the 
evidence  and  not  contradicted  by  any  material 
evidence  in  the  case,  and  that  therefore  the  re- 
fusal of  the  court  to  find  the  same  was  an  er- 
ror of  law,  as  a  finding  against  the  evidence. 
The  claimant  also  excepted  to  the  first  conclu- 
sion of  law  and  to  certain  findings  of  fact  as 
being  unsupported  by  any  evidence;  also  to 
the  refusal  of  the  court  to  make  four  several 
conclusions  of  law,  as  prayed  for — (IJ  that  ttie 
steamer  was  not  in  fault  as  contributing  to  the 
collision;  (2)  that  the  schooner  was  in  fault, 
because  she  was  sailing  at  the  rate  of  five  miles 
an  hour  before  the  wind,  with  every  sail  set, 
in  a  dense  fog;  (3)  that  the  schooner  was  guilty 
of  negligent  navigation,  because,  immediately 
before  the  collision,  she  did  not  port  her  helm 
in  order  to  avoid  immediate  danger,  when  by 
so  doing  she  could  have  escaped  the  collision, 
and  that  Rule  24  required  her  to  depart  from 
Rule  23  on  the  occasion,  and  that  she  was  not 
justitied  in  keeping  her  course  up  to  the  mo- 
ment of  collision;  (4)  that  the  libel  should  be 
dismissed,  with  costs  of  the  district  and  cir- 
cuit courts.  There  is  a  bill  of  exceptions,  set- 
ting forth  the  foregoing  exceptions,  but  none 
of  the  testimony  is  embodied  in  the  transcript 
of  the  record. 

A  final  decree  was  made  by  the  circuit  court, 
that  the  libelants  recover  one  half  of  the  dam- 
ages sustained  by  them,  amountingto  $5,110.57, 
with  interest  from  May  19, 1885,  being  $421.60, 
and  their  costs  in  the  district  court,  taxed  at 
$256.65,  amounting  in  all  to  $5,788.82.  As 
both  parties  had  appealed,  no  costs  of  the  cir- 
cuit court  were  given  to  either  of  them.  From 
the  decree  of  the  circuit  court  both  parties  have 
appealed  to  this  court. 

It  is  contended  for  the  steamer  that  she  was 
not  guilty  of  any  neglect  in  going  at  the  rate 
of  speed  found.  Her  full  rate  of  speed  was 
between  thirteen  and  fourteen  knots  an  hour. 
When  she  first  overhauled  the  schooner  her 
speed  was  between  six  and  seven  knots  an 
hour,  and  she  kept  up  the  latter  speed  until 
sl}e  reversed  her  engines  on  suddenly  sighting 
the  schooner  in  the  fog,  about  five  hundred 
feet  away.  At  the  time  this  collision  took 
place  the  rules  of  navigation  fouud  in  section 
4238  of  the  Rlevised  Statutes  were  in  force.  By 
Rule  15,  whenever  there  was  a  fog  or  thick 
weather,  whether  by  day  or  night,  a  sail  ves- 
sel under  way  was  required  to  sound  a  fog- 
horn at  intervals  of  not  more  than  five  minutes. 
By  Rule  20:  **  If  two  vessels,  one  of  which  is 
a  sail-vessel  and  the  other  a  steam  vessel,  are  [331 
proceeding  in  such  directions  as  to  involve  risk 
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of  coIHsioD,  the  steam-vessel  shall  keep  out  of 
the  way  of  the  sail- vessel."  By  Rule  21: 
"£very  steam-vessel,  when  approaching  an- 
other vessel,  so  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse;  and  every  steam- vessel  shall,  when 
in  a  foff,  go  at  a  moderate  speed."  By  Rule 
28:  "Where  "by  Rules  seventeen,  nineteen, 
twenty  and  twenty-two,  one  of  two  vessels 
shall  keep  out  of  the  way,  the  other  shall  keep 
her  course,  subject  to  the  qualifications  of  Rule 
twenty-four."  By  Rule  24:  "In  construing 
and  obeying  these  rules,  due  regard  must  be 
bad  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  exist  in  any 
particular  case  rendering  a  departure  from 
them  necessary  in  order  to  avoid  immediate 
danger." 

It  is  urged,  on  the  part  of  the  steamer,  that. 
In  determining  the  question  whether  her  speed 
was  a  moderate  one  in  the  fog,  it  is  to  be  con- 
sidered that  she  supposed  she  was  on  a  life- 
saving  errand,  and  was  hastening  towards  what 
she  thought  were  cries  of  distress,  which  re- 
quired her  to  move  as  promptly  &s  possible.  It 
&  found  as  a  fact  that,  when  running  at  half 
speed,  as  she  was,  she  would  forge  ahead  600 
to  800  feet,  after  reversing  her  engines,  before 
beginning  to  go  backwards;  and  that  she  had 
not  attained  backward  motion  when  she  struck 
the  schooner.  This,  it  is  contended,  was  a 
moderate  speed.  It  is  urged  that,  if  the  master 
of  the  steamer  thought  that  the  fog  was  of  such 
a  character  that  he  could  see  a  vessel  at  a  dis- 
tance of  about  800  feet,  and  it  turned  out  that 
the  fog  was  more  dense  than  he  thought  it  to 
be,  he  committed  merely  an  excusable  error  of 
judgment,  and  was  not  guilty  of  negligence. 
But  we  cannot  regard  these  views  as  control- 
ling. The  steamer  was  bound  to  keep  out  of 
the  way  of  the  schooner,  and  the  burden  rests 
upon  her  to  show  a  sufficient  reason  for  not 
doing  so.  She  must  be  held  wholly  responsi- 
ble, unless  she  shows  a  fault  on  the  part  of  the 
schooner  which  contributed  to  the  collision,  or 
that  it  was  due  to  unavoidable  accident.  The 
latter  is  not  shown,  and  it  is  shown  that  the 
steamer  was  not  going  at  a  moderate  speed  in 
the  fog.  It  is  found  that  the  steamer  first 
sighted  the  schooner  when  the  latter  was  about 
600  feet  distant,  and  that  the  fog  was  dense  and 
hung  low  down  over  the  water.  The  steamer, 
from  her  own  course  and  that  of  the  schooner, 
when  the  former  overhauled  and  passed  the 
latter,  must  have  known,  by  the  lapse  of  time 
before  she  heard  the  supposea  sounds  of  distress, 
that,  when  she  changeid  her  course,  by  port- 
ing, 18^  points,  to  south-southeast,  it  was  quite 
likely  she  would  encounter  the  schooner.  She 
was  bound,  therefore,  to  observe  unusual  cau- 
tion, and  to  maintain  only  such  a  rate  of  speed 
as  would  enable  her  to  come  to  a  standstill,  by 
reversing  her  engines  at  full  speed,  before  she 
should  collide  with  a  vessel  which  she  should 
see  through  the  fog.  This  is  the  rule  laid  down 
by  this  court  in  the  case  of  The  Colorado,  91 U. 
B.  692,  702  [28:  879, 888],  citing  The  Europa,  2 
Eng.  L.  A  Eq.  557,  564, 14  Jur  N.  8.  627.  and 
The  Batavier,  40  Eng.  L.  &  Eq.  19,  25.  9  Moore, 
P.  C.  286.  The  rule  laid  down  in  the  last- 
named  case  is  that,  at  whatever  rate  a  steamer 
was  going,  if  she  was  going  at  such  a  rate  as 
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made  it  dangerous  to  any  craft  which  she  ought 
to  have  seen,  and  might  have  seen,  she  had  no 
right  to  go  at  that  rate.  See  also  The  Penntui' 
f>an%a,  §^  U.  8.  19  Wall  125,  184  [22:  148, 
15^. 

Tne  rule  is  still  maintained,  and  is  expressed 
as  follows,  in  article  16  of  section  1  of  the  Act 
of  August  19, 1890,  chap.  803,  entitled  "An  Act 
to  Adopt  Regulations  fbr  Preventing  ColliaioDs 
at  Sea:"  "Art.  16.  Every  vessel  shall,  in  a  fog, 
mist,  falling  snow  or  heavy  rain-storm,  go  at 
a  moderate  speed,  having  careful  regard  to  the 
existing  circumstances  and  conditions." 

In  the  present  case,  the  steamer  discovered 
the  schooner  on  her  starboard  bow,  about  500 
feet  away,  looming  up  in  the  fog.  The  speed 
of  the  schooner  was  about  four  knots  an  hour 
and  that  of  the  steamer  between  six  and  seven 
knots,  the  combined  rate  being  over  ten  knots 
an  hour,  or  over  1,000  feet  a  minute;  so  Uiat, 
at  a  distance  apart  of  500  feet,  the  vessels,  at 
the  combined  speed,  were  not  over  half  a  min- 
ute apart.  The  steamer's  engines  could  be  re- 
versed in  twelve  seconds;  but,  although  they 
were  reversed  at  full  speed  astern,  she  had  not 
attained  backward  motion  when  she  struck  the 
schooner.  This  was  not  the  moderate  speed 
required  by  the  Statute.  During  the  twelve 
seconds  necessary  to  reverse  the  engines  the 
steamer  would  progress  ahead  200  feet,  leaving 
the  distance  between  the  vessels  at  the  time  the 
steamer  commenced  to  back  only  800  feet. 

Both  of  the  courts  below  found  the  schooner 
to  be  in  fault.  The  fault  found  by  the  drcuit 
court  was  that  the  schooner  was  sailing  too 
short-handed  in  the  fog,  and  was  guilty  of  neg- 
ligent navigation  in  having  but  one  man  for- 
ward, charged  with  the  double  duties  of  a  look- 
out and  blowing  the  fog-horn,  and  one  person 
astern,  a  youth  of  only  twenty,  at  the  wheel, 
while  all  the  other  fourteen  men,  including  the 
master,  were  below  deck.  In  addition,  it  is 
contended  here  for  the  steamer,  that  the  schoon- 
er was  sailing  too  fast  in  the  fog,  and  that  she 
kept  her  course,  instead  of  porting,  when  ahe 
sighted  the  steamer. 

It  is  alleged,  in  the  answer  of  the  steamer, 
that  the  schooner  was  in  fault  in  not  putting 
her  helm  hard  a-port  when  the  steamer  vraa 
seen  to  be  within  forty  or  fifty  feet  from  her; 
but  it  is  not  averred  in  the  answer  that  the 
schooner  was  sailing  too  fast  in  the  fog.  It  ii^ 
however,  alleged  in  the  answer  that  the  schoon- 
er was  in  fault  in  not  having  her  fog-horn 
properly  sounded;  but  this  latter  defense  can- 
not be  maintamed,  because  it  is  found  hy  the 
circuit  court  that  the  officers  of  the  steamer  aU 
of  them  heard  the  fog-horn  of  the  schooner 
before  they  saw  her. 

It  is  contended  that  the  schooner  could  have 
avoided  the  collision  by  porting  her  helm  when 
she  saw  the  steamer.  But  it  was  the  primary 
duty  of  the  schooner,  under  Rule  28,  to  keep 
her  course;  and,  when  her  master  was  notified 
of  the  approach  of  the  steamer,  he  told  the 
man  at  the  wheel  of  the  schooner  to  keep  his 
course,  and  no  change  was  made  in  her  helm 
up  to  the  very  moment  of  her  collision.  Eveo 
if  it  was  an  error  of  judgment  in  the  schooqer 
to  hold  her  course,  it  was  not  a  fanlt,  being  an 
act  resolved  upon  in  extremii,  a  compUancs 
with  the  statute,  and  a  manosuvre  produced  by 
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8  Wall.  8b2,  SOS  [19:  SiZ.  SS3];  TU  Elitahtth 
Jona.  119  U.  S.  614.  5?6  [2»:  812.  818];  Tht 
SyvieU  Ca»lk,  L.  R.  4  Prob.  Div.  319. 

In  regud  to  tbe  alleged  fault  of  the  scliooDer 
in  Bailing  too  ibort-handed  la  ibe  fog-,  and  bar- 
Ing  oal;  two  men  on  deck,  oae  of  Ibem  for- 
ward, charged  wltb  tbe  double  duties  of  a 
lookout  and  blowiog  tbe  born,  and  one  aatern 
at  tbe  nbeel,  it  is  not  found  by  tbe  circuit 
court  aa  a  fact  that  iLe  absence  of  auother  look- 
out contributed  to  tbe  collision,  nor  are  an; 
facta  found  wbich  can  Justify  tbat  conclusion, 
eitber  aa  fact  or  taw.  So  far  as  tbe  findings 
are  concerned,  the  man  forward  properly  dis- 
charged bis  double  duties.  He  blew  the  fog- 
bom  and  it  was  heard  ou  board  the  steamer, 
and  It  la  not  found  tbat  be  did  not  blow  it 

Sroperlr  or  in  accordance  with   the  statule. 
lor  is  It  found  tbat  he  could  have  performed 
the  duilea  of  a  lookout  better  than  he  did,  or 
that  any  different  manner  of  performing  those 
dntiea,  either  bv  bim  or  an  additional  lookout, 
could  or  woula  bave  made  any  difference  in 
the  result,  or  that  the  steamer  would  or  could 
hare  been  seen  by  the  schooner  any  sooner 
Ibao  she  was  seen.    Tbe  finding  ia  tbat  the 
ateatner  fiivt  sighted  the  schooner  when  tbe 
latter  was  about  600  feet   distant,    and    tbe 
■cbooner  first  sighted  the  steamer  when  400  to 
ttOO  feet  distant.     The  schooner  being  low  In 
tbe  water  and  the  fog  hanging  low  down  over 
tbe  water,  it  was,  of  course,  denser  on  the 
^eck  of  the  schooner  than  it  was  on  the  higher 
deck  of  the  steamer,  and  those  on  the  steamer 
■anlurally  would  see  the  masts  and  uiU  of  tbe 
Vcbooner  up  in  the  lighter  fog  before  the  vis- 
ion of  Uie  lookouton  tbe  schooner  would  pene- 
trate tbe  denser  fog  which  enveloped  him. 
"iToder  all  these  circumstances,  and  In  view  of 
"•be  actual  findings,  it  cannot  be  held  that  there 
"^TBB  stiy  lack  of  vigilance  on  the  part  of  the 
MCbooner  in  the  matter  of  a  lookout.     The  Far- 
■mvgvl.  77  U.  8.  10  Wall.   8S4   [19;  940]:   Tlu 
JTannit.  78  U.  8.   11  Wall.  338,  243  [80:  114. 
:il6li  TAb  Annit  LindOty,  104  U.  8.  166,  191 
|Se:  716.  719]. 

Nor  is  there  anytbiog  in  the  suggestion  that 
-fbe  schooner  was  sailing  too  fast  II  ia  not  so 
Mverred  in  the  answer  or  found  by  the  circuit 
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UNITED  STATES. 
aiee  8.  0.  Beport«r'i  ed.  ZCe-OU 

Tht  Ouaiio  Itlandi  Act—jarudiclion  to  try  for 

murder  eommilUd  at  Navawi  Uland — new 
territory,  how  acquired — politicai  gveilion  — 
judicial  notiee—factt,  how  aaxriained. 

1.  Tha  Quano  Islands  Aot  of  August  IB.  IBflO.  lat, 
re-enacted  in  Utle  TS  of  tbe  Hevlsed  Statutes,  Is 
oonstltutlonal  and  valid;  and  tbe  Island  of  No* 
vBssa  must  be  oonstdered  aa  appertaining  to  the 
Omted  States. 

2.  The  Circuit  Court  of  the  United  States  tor  the 
District  of  Maryland  had  jurisdiction  totrjanln* 
dictment  for  murder  oommltted  at  Ifavaasa  Is. 
landitbat  I>elns:  tbe  dlatrlut  Into  wbleb  tbe  offender 
was  Brat  brought  from  such  island. 

B.  By  tbe  law  ol  □ations.  dominion  of  new  terri- 
tory may  I>e  acquired  by  dbcorery  and  oooiiBa- 
tlon.  aa  well  as  by  oecalon  or  oonquesl. 

I.  Who  to  the  soierelKn.  ds  Jure  or  de  facto,  of  a 
territory  is  notaludioiat,  but.  a  political,  queatton, 
tlie  determioatlODOt  which  bj  the  leiflBlBtlveand 
eiecutive  departmenUof  any  ^vemmeot  eon- 
olualvely  blods  the  Judges,  as  well  as  all  ottier  of- 
Soers,  clUienH  ood  subjecu,  of  that  government 

S.  All  oourta  of  Justice  are  bound  to  take  Judicial 
notice  of  the  territorial  extent  of  the  Jurlsdlctiou 
exercised  by  the  government  whose  laws  they 
administer,  or  of  ita  reoognltion  or  denial  of  tbe 
sovereignty  at  a  foreign  [lower,  as  appearing 
from  the  public  acts  of  the  Legislature  and  exec- 
utive, eltbounh  those  Rcia  are  not  formally  put 
In  evidence,  nor  In  accord  wltb  the  pleadings. 

S.  In  the  ascertainment  of  any  facta  of  which  they 
are  bound  to  ta  ke  Judicial  notice,  aa  in  the  decision 
of  matters  of  law  which  it  is  their  oIBce  to  know, 
the  Judtree  may  refresh  their  memory  and  Inforn 
their  conscience  from  such  sources  as  they  deem 
most  trustworthy. 

[No.   1148.] 

Argued  Oct.  M9, 1890.     Headed  Nov.  ti,  1890. 


,rder,  committed  at  Na- 
vassa  Island,     A0rmed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mettrt.  ArcUbald  SttrUng,  John  Hen* 
rr  Keene,  Jr.,  E,  J.  Wnring,  Jotepk  S, 
Davit  and  J.  Edaard  Stirling,  for  plaintiff  in 


J^ancit  Wright, 

exceptions  to  the  refusal  to  find 

cliisioru  of  law  are  considered  sufficiently  in 

-what  has  been  said  already. 

The  decree  of  tht  Cireait  Court  it  rrteried, 
«nd  the  eate  it  remanded,  with  a  direction  to 
4nter  a  decree  for  thf.  libelantt  for  the  full 
amount  of  Uteir  ilamaget,  with  intereil  from  the 
date  of  the  report  /^  the  commiMioner  in  the 
DiUriet  Court,  and  for  thtir  emit  in  the  Dit- 
triet  Court  and  in  the  Circuit  Court,  and  in 
thin  coint,  on  both  appeal*, 
»7  dIs. 


Mora.— j4»  to  JurlmHrtton  of  Puffed  Sfot"  circuit 
KMirt  dtvfnjfng  on  jtorM«  and  r«ldenc«.  eee  note  to 
Emory  v.  Qrei'nough.  1:  AtO. 

At  tn  JurftJW  (on  of  UnUed  Stalee  enarit  oner  mm- 
moti-Ioui  ogtnta,  see  not*  to  United  States  v.  Cool- 
Idgu,  i:  124. 

A»  ta  the  ^riiiilctfnn  of  slats  and  United  5tat«« 

States  v.  BevaoB.  t  401. 

That  dominion  aapiirtd  ootr  tonqtierei  or  ctdtA 
•tnMoru  dotss  not  litttit  the  vatta  Tlghtt  of  Indii'td- 
uola  to  propei-tv;  formtr  (airs  cnnttnue  unHl  aUered 
']]/  new  aniMrelyn,— see  nuts  ta  Delassus  v.  Unitsd 
jutes, «:  IL 
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The  Guano  Law  under  which  it  is  sought  to 
punish  the  plaintiff  in  error  is  unconstitutional. 

State  V.  Springfield.  6  Ind.  84;  Bed>e  y.  State, 
Id.  501;  Oakley  y.  ^«p»ntwi«,  8  N.  Y.  547-568; 
Wheat.  Int.  Law,§l«l. 

The  Guano  Act  expressly  provides  that  the 
locu8  in  otto  should  not  become  part  of  the  ter- 
ritorial domain  of  the  United  States. 

Grafflin  v.  Netaua  Phosphate  Co.  85  Fed. 
Rep.  474,  476. 

Penal  statutes  are  always  strictly  construed, 
and  there  can  be  no  constructional  crimes. 

State  y.  Lovell,  28  Iowa,  304;  Lair  y.  KUl- 
mer,  25  N.  J.  L.  524 ;  Sedgwick,  Stat  and 
Const.  Constr.  280, 281:  1  Story,  Const  ?§  418, 
419,  424.  426;  UniUd  States  y.  Wiltberger,  18 
U.  8.  5  Wheat.  M,  95  (5:  42). 

The  jurisdiction  of  federal  courts  in  criminal 
cases  is  expressly  confined  to  the  punishment 
of  (reason,  piracies,  offenses  on  the  high  seas, 
offenses  against  the  law  of  nations  and  against 
the  posthl  system. 

U.  S.  Const,  art.  1,  §8,  art.  8,  g  2;  AUen  y. 
Newbunf,  62  U.  S.  21  How.  246  (16:  111). 

The  Constitution  confers  admiralty  and  mar- 
itime jurisdiction  accordins^  to  the  nature,  ex- 
tent and  modifications  of  the  common  law. 

Story,  Const.  §  1678;  1  Kent,  Com.  861» 
note. 

In  cases  fully  dependent  upon  locality,  ad- 
miralty jurisdiction  is  limited  to  the  sea. 

UniUd  States  y.  Ooombs,  87  U.  S.  12  Pet.  72 
(9:  1004). 

Neither  Conn^ss  nor  court  can  make  causes 
cases  of  admiruty  which  are  not  so  by  the  Con- 
stitution. 

United  States  y.  Betans,  16  U.  8.  8  Wheat. 
862  (4:  410);  United  States  y.  La  Vengeance,  8 
U.  S.  8Dall.  297(1:  610). 

An  act  to  come  under  admiralty  must  arise 
wholly  upon  the  sea.  The  power  to  punish 
felonies  on  the  high  seas  means  water. 

United  States  v.  Furlong.  18  U.  8.  6  Wheat. 
184  (5:  64);  Waringv.  Clarke,  46 U.  S.  5  How. 
463  (12:  237);  TheBelfast^UJJ.  8.  7  Wall.  686 
(19:  269). 

English  maritime  law  is  our  maritime  law. 

The  &ren,  80  U.  8.  18  Wall.  889  (20:  505); 
The  Lottawanna,BS\3. 8. 21  Wall.  558  (22: 654). 

No  single  nation  can  change  the  law  of  the 
sea 

he  Scotia,  81  D.  8.  14  Wall  170  (20:  822); 
The  St.  Lawrence,  66  U.  8.  1  Black,  526,  527 
(17: 182):  Coolcy,  Const.  §  1717. 

Where  a  blow  is  giyen  on  sea,  and  death  re- 
sults on  land,  such  a  case  does  not  come  under 
admiralty  and  maritime  jurisdiction. 

United  States  y.  ITOiU,  4  U.  8.  4  Dall.  426 
(1:  894). 

A  tort  committed  on  shore  or  In  a  foreign 
port  does  Dot  come  under  admiralty  jurisdic- 
tion. 

Adams  y.  Haffards,  20  Pick.  127;  United 
States  y.  Datis,  2  Sumn.  482. 

Admiralty  has  not  and  neyer  claimed  juris- 
diction oyer  any  torts  but  those  on  the  high 


Ihomas  y.  Lane,  2  Sumn.  9,  10. 

Mr.  W.  EL  H.  BUUer*  Atty-Oen,,  for  de^ 
feDdant  in  error: 

Nothing  is  better  established  in  international 
law  than  national  title  to  territory,  whether 


island  or  continental,  by  discoyery  and  occupa- 
tion, or  by  occupation  alone. 

Lawrence's  Wheat.  Int  Law  (2d  ed.)805; 
Whart.  Int.  Law,  chap.  14,  §§  810-814;  Whart 
Int.  Law  Dig.  §§  2.  8,  200. 

For  Congress  to  prescribe  a  punishment  for 
a  crime  on  the  high  seas,  for  which  a  definition 
may  be  found  in  international  law,  is  a  suffi- 
cient compliance  with  the  clause  of  the  Const!* 
tution  of  the  United  States  authorizing  Con- 
gress to  define  and  punish  piracies. 

United  States  y.  Smith,  18  U.  a  5  Wheat  158 
(6:  57);  United  States  y.  Pirates,  Id.  184  (64). 

The  title  by  discovery  or  occupation  is  a  title 
in  the  government  and  not  in  the  individual. 

American  Ouano  Co,  v.  United  States  Quan^ 
Co.  44  Barb.  28;  OraMiny.  Netassa  Phosphate 
Co,  85  Fed.  Rep.  474;  Thirty  Hogsheads  of  Sugar 
y.  Boyle,  13  U.  8.  9  Cranch,  191  (8: 701). 

Any  nation  has  Uie  inherent  right  every- 
where to  supervise  the  conduct  and  try  and 
puni^  its  citizens  or  subjects  for  crimes^wher- 
ever  committed,  provided  only  that  in  so  doing 
it  does  not  contravene  the  laws,  sovereignty  or 
jurisdiction  of  any  other  nation. 

Dainese  v.  Hale,  91  U.  S.  18  (28:  190>. 

The  question  submitted  to  the  President  In 
this  matter  is  purely  political — one  with  which 
the  courts  have  nothing  to  do. 

Oeorgia  v.  Stanton,  78  U.  8.  6  Wall.  50  (18: 
721);  Luther  v.  Borden,  48  U.  8.  7  How.  1,  48, 
45  (12:  581,  599,600);  Martin  y.  Mott,  25  U.  a 
12  Wheat.  19  (6:  537);  Kennett  v.  Chambers. 
55  U.  S.  12  How.  88  (14:  816):  Dorsheimer  y. 
United  States,  74  U.  8.  7  Wall.  166  (19:  187); 
United  States  v.  Speed,  75  U.  8. 8  Wall.  88  (19: 
451);  Re  Day,  27  Fed.  Rep.  678;  United  States 
v.  Doherty,  Id.  730;  DequindreY.  Williams,  81 
Ind.  444:  United  States  v.  Arredondo,  81  U.  8. 
6  Pet  729  (8:  561);  Whiton  v.  Albany  C.  Ins. 
Co.  109  Mass.  24. 

It  would  not  have  been  proper  to  have  al- 
leged that  there  was  a  deposit  of  guano  upon 
this  island. 

Martin  v.  MoU,  25  U.  8. 12  Wheat  19  (6: 587X 

Mr.  Justice  Gray  delivered  the  opinion  ci  \fi 
the  court:  ^ 

This  was  an  indictment,  found  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  and  remitted  to  the  circuit 
court  imder  Rev.  SUt,  g  1039,  alleging  that 
Henry  Jones,  late  of  that  district,  on  Sep- 
tember 14,  1889,  ''at  Navassa  Island,  a  place 
which  then  and  there  was  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States 
and  out  of  the  jurisdiction  of  any  particular 
State  or  district  of  the  United  States,  the 
same  being,  at  the  time  of  the  committing  of 
the  offenses  in  the  manner  and  form  as  here-  [9 
inafter  stated  by  the  persons  hereinafter 
named,  an  island  situated  in  the  Caribbean 
Sea,  and  named  Navassa  Island,  and  which 
was  then  and  there  recognized  and  considered 
by  the  United  States  as  containing  a  deposl- 
01  guano  within  the  meaning  and  terms  of 
the  laws  of  the  United  States  relating  tosadi 
islands,  and  which  was  then  and  there  rec- 
ognized and  considered  bv  the  United  States 
as  appertaining  to  the  United  Stat^  and 
which  was  also  then  and  there  in  the  posses- 
sion of  the  United  States,  under  the  laws  of 
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tbe  United  SUtei  then  and  there  in  force  re-  Factor;  evidence  tlicrccf.  and  of  (til  othcn  the 

ImtlngtosucliiBlanda,'  muTdered  one  Thomas  requisites  and  facta  prcscritxKl  hj  the  Act  of 

N.  FoBtor,  bj  giving  him  three  mortal  blows  Congress   in   such   aise  made  and   provided. 
with  an  aze.  m   which  he  there  died  on  tlie       "Whereforehopmystliat  said  key  or  island 

wmedaji  and  that  other  persons  named  aided  of  Navaasa  may  be  considered  and   declared 

and  abetted  in  the  murder.     The  indictment,  is  appertaining  to   the   United   States,    and 

after  charging  the  murder  in   usual    form,  that   he.    the  said   claimant,    may   have   the 

alleged  that  the   District  of   Maryland  was  rights  and  advantages  allowed   and  secured 

the  district  of  the  United  States  into  which  to  him  as  such  discoverer,  which  are  by  tha 

the  defendant  was  afterwards  first  brought  Act  of  Congress  aforesaid  provided. 
from  the  Island  of  Navaasa.  "Peter  Duncan,' 

The  defendant  filed  a  jreneral  demurrer,        .,  ,  n       .,  _..o  i 

which   wis  overruled    an/le  then   pleaded  .   A/?"  »  «>P7  t.L^^T^^^.\^^''^i 

30t  guilty.    The  Jury  returned  a  velilict  of  *>?  the  present  Secretary  of  State  »  b-     ■ 

yullty ;  and  a  bill  of  exceptions  was  tendered  ^'PJJil,^J"fJ^T^'^VT^.^l^r    A^ 

F^'^^^c^'l^JoCi"""'^'^"''""'^'  ■"."^^e^a'S'^^d^s^/e^'o'^r^'^^n^i^      | 

^■^'rtHa"  't^e  United  States,  to  prove  Isla.d'^of  Nav«^by  P.Z  Dulcan."  which 

that  Navaasa  liland  was  recognized  ancTcon-  '"  '"  '^eM  words  r 

■Idered  by  the  United  States  as  appertaining  "Lewis  Cass,     Secretary  of   State     of   th« 

to  Uie  United   States,  and  in   the   possession  United  States,  to  all  to  whom  these  presents 

of  the    United   States,  under  the   provisions  shall  come,  greeting: 

dI  the   laws  of  the  TJnited  States  in  force       "Know  ye  that  Peter  Duncan,  a  citizen  of 

with  regard  to  such  islands,  oflered  in  ev!-  the  United  States,    has  filed  in  this  Depart- 

dence  certified   copies   of    papers,  from   the  ment  the  required  notice  of  the  discovery  of 

records  of  the  State  Department  of  the  United  guano  on  and  of  the  occupation  of  the  Island 

States,  as  follows:  of  Navassa.    in   the    Caribbean    Sea,  In    tha 

A  copy   of  a   memorial   addressed   to   tlie  name   of  the  United  States   of  America,  tha 

Secretary  of  State  by  Peter  Duncan,  signed  game  being  in  north    latitude  eighteen  do- 

and  snom  to  by  him  on  November  18,  18ST,  grces   and    ten    minutes    and    in    longitude 

before  a   commissioner  of  the  Circuit   Court  seventy-five  degrees   west ;  and  that  Edward 

of  the  United  Slates  for  the  District  of  Mary-  K,    Cooper,    also   a   citiien   of   the    United 

land,  and  certified  by   the  present   Secretary  Stales,   and  the   assignee   of  the   said    Peter 

of  State  to  be  "  a  true  copy  from  Senate  Ex-  Duncan,    has   entered   into   sufllcient    bonds 

«cutlve  Document  No.  ti7,  36th  Congress,  Ist  under  and  according  to  the  provlsiooa  of  tha 

session,  filed  in  this  Department  with  papers  Act  ot    the  Congress   of    the   United    Statei 

relating   to  the   discovery    of  guano   on  the  passed  on  the   eighteenth   day  of  August   in 

Island  of   Navassa,"  which  was  in    these  the  year  eighteen    hundred    and    fifty-six; 

vrords :  wherefore  the  said  Edward  K.  Cooper  is  en* 
titled,  in  respect  to  the  guano  on  the  said 

**To  the  Honorable  the  Secretary  of  State  ol  island,  to  all  the  privileges  and  advantages 

Uie  United  States :  intended  by  that  Act  to  be  secured  to  citizens 

•"Peter   Duncan,  a   citlKen   ot  the   United  of  the  United  States  who  may  have  discovered 

States,  respectfully  represents  to  the  Depart-  deposits  of  guano  ;  provided  always,  that  the 

anent  of  Sute  of  the  United  States  that  on  said  Edwaid  K.  Cooper  shall  abide  by  tha 

«he  first  day  of  July  in  the  year  1857  he  did  conditions  and  requirements  impraed  by  tha 

^liBCOver  a  deposit  of  guano  on  an  island   oi  Act  of  Congress  aforesaid, 
key  in  the  Caribbean   Sea,  not  within  the       "in  witness  whereof  1,  Lewis  Cass.  Secre- 

lawful  jurisdiction  of  any  other  government,  tary  of  State  of  the  United  States  of  America, 

«nd  not  occupied  by  the  citizens  ot  auv  othei  have  liercunto  set   my  hand  and   caused   the 

government,   which  said  island  or  key  is  seal  of  the  Department  of  State  to  be  affixed 

called  Navaasa,  and  lies  In  latitude  18    KH  at  Washington  this  eighth  day  of  December, 

north,    longitude  76*  west,    forty-five  milei  1859, 

or  thereabouts  from  the  Island  of  St,  Do-       "[Seal]  Lewis  Cass.* 

iniugo,  and  seventy  miles  or  thereabouts  from 

the  Island  of  Jamaica.     The  said  Island  ol        The  United    States   further  proved  that  on 

Navassa  is  about  two  miles   in  length  and  s  September  14,   18^,  the   Island   of   Navassa 

mile   and    a   half   in    width,   apparently  ol  was   in  the  possession  of  the  Navassa   Phoi* 

volcanic  origin,  and  elevated  about   uiret  nhate  Company,  incorporated  by  the  Btat«  of 

hundred  feet  above  the  surface  of  the  sea,  New  York,  and  which  held  the  island  as 

presenting  a   rocky,   perpendicular   cliS   oi  assignees  of  Duncan  and   Cooper,  mentioned 

tbore  on  all   sides,  except  for  a   small  space  in   the   foregoing   papers;  that   the   persona 

to    the    north.     It    is    covered    with   smal]  then  "on  the  Island  consisted  of  1S7  colored 

shrubs  upon  the  surface,  beneath  which  is  e  laborers  of  said  company  and  II   white  olB> 

deposit   of    phosphatic   guano,    varying    Ii  cers  or  superintendents,  all  residents  of  th« 

depth  from  one  to  sli  feet,  and  estimated  li  United  States,   appointed  by  the   company, 

quantity  at  one  million  of  tons.  the  laborers,  includine  the  defendant,  being 

"And  said  claimant  further  represents  thai  employed  in  digging  the  phosphate  or  guano 

OD  the   19th  day  of  September.  1867,  he  did  and  transporting  by  railroad  propelled  by 

take  peaceable  possession  of  and  occupy  said  man   power  and   handling   the  phosphat«  or 

Island  or  key  of  Navassa  in  the  name  of  thi  guano  found  on  the  island  and  putting  It  on 

United  Stales,  and  continues  so  to  occupj  shipboard,    which  digging  and   mining  is 

the  tame,  and   is  prepared  to  furnish  satis  carried  on  by  digging  and  blasting  with 
Ul  V.  8.           U.  a..  Book  S4.                     44  VAIK 
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djnunite  uid  workiDg  witb  picks  aad  other 
inn  tools,  and  which  pbospliate  or  guano  so 
mlDed  it  the  ulicle  called  Navassa  pnoaphate 
In  the  market,  and  is  the  onl^  substaiice  on 
the  liland  which  Is  dug,  mined,  worked, 
tma*port«d  or  sold,  the  said  laborers  being 
■hipped  at  Baltimore  under  sbippiog  ' 
'.cles,"  a  copy  of 
that  on  tliat  oaj  i 
which  a  large  number  of  Ia1 
caged  against  the  ofScers,  and  the  defendant 
killed  Thomas  N.  Foster,  one  of  the  officers, 
under  circumstances  which  the  Jurj  found 
amouuted  to  murder,  as  charged  in  the  in- 
dictment :  and  that  aiterwarda  the  defendant 
wat  first  brought  into  the  District  of  Haiy- 
land,  as  thcTeiu  charged. 

Evidence  offered  bj  the  defendant  that  on 
1]  Avrii  16,  188S,  a  foreign  vessel  was  loading 
at  Navassa  with  a  cargo  of  this  phoHphate  oi 
lime,  Intended  for  the  use  of  persons  other 
than  citizens  or  residents  of  the  United 
States,  and  Qniahed  such  loading  a  few  days 
afterwards,  was  eicludpd  b;  the  court  as 
immaterial ;  and  the  defendant  excepted  to 
ita  exclusion. 

After  verdict,  the  defendant  moved  In  ar- 
rest of  Judgment,  for  various  reasons,  the 
only  one  of  which  relied  on  in  argument 
waa  this:  "Because  the  Act  of  August  18, 
1806,  chap.  164,  now  codified  with  amend- 
ments as  title  TS  of  the  Revised  Statutes  of 
the  United  States,  is  unconstitutional  and 
void,  and  the  court  waa  without  jurisdiction 
to  try  the  defendant  under  the  indictment 
found  agaJQSt  him." 

The  motion  was  overruled,  and  the  defend- 
ant Mntenccd  to  death  ;  and  be  sued  out  this 
writ  of  error  under  the  Act  of  February  6, 
1S80.  chap.  113,  §  6  (2S  Stat.  650). 

The  provisions  of  the  Act  of  Congress  of 
August  18,  1856,  chap.  164,  entitled  "An 
Act  to  Authorize  Protection  to  be  Given  to 
Citizens  of  the  United  States  Who  may  DEs- 
cover  DepoaiU  of  Ouano"  (11  .stat.  119), 
rince  re-enacted  In  title  72,  gg  35T0-5S78,  of 
tlie  ReriBed  Statutes,  are  as  follows : 

B;  section  1,    when  any  citizen  of  the 


United  Stalea  shall  "discover  a  depoait  of 
guano  on  any  Island,  rock  or  key.  not  within 
the  lawful  jurisdiction  of  any  other  govern- 
ment, and  not  occupied  by  the  citizens  of 
any  other  government,  and  ahall  take  peace- 
able possession  thereof,  and  occupy  the  same. 
said  island,  rock  or  key  may,  at  tlie  discre- 
tion  of  the  President  of  the  United  Statea, 
be  considered  as  appertaining  to  the  United 
States ;"  provided  that  the  discoverer,  aa  soon 
as  practicable,  shall  give  notice,  on  oath,  lo 
the  State  Department  of  the  United  States, 
of  such  discovery,  occupation  and  possession, 
describinE  the  island,  its  latitude  and  longi- 
tude, ana  showing  that  such  possession  was 
taken  in  the  name  o[  the  United  States,  and 
shall  furnish  to  the  State  Department  satla. 
factory  evidence  that  the  ialand  was  not,  at 
the  time  of  his  discovery,  possession  or  oc- 
cupation. In  the  possession  or  occupation  ol 
any  other  government  or  its  citizens.  All 
the  facts  and  conditioni  thus  specified  must 
appear  to  the  satisfaction  of  the  President, 
in  order  to  enable  him  to  exercise  the  discre- 
tionary power  cooferred  upon  him  of  de-  I''") 
tenuining  that  the  island  ahall  be  considered 
aa  appertaining  to  the  United  States. 

When  the  Frceldent  determines  that  the 
island  sball  be  considered  as  appertaining  to 
the  United  States,  and  not  before,  section  2 
of  the  Statute  authorizes  him  to  allow  the 
discoverer  or  bis  assigns  the  exclusive  right. 
subject  to  be  terminated  by  Congress  at  any 
time,  of  occupying  the  island  for  the  purpose 
of  obtaining  ana  aelling  the  guano,  first 
giving  bond,  with  such  penalties  and  secur- 
ities as  may  be  reauireil  by  the  Preaident, 
"to  deliver  the  saia  guano  to  citizens  of  the 
United  States,  for  the  purpose  of  being  used 
therein,  and  to  none  otheis,"  "and  to  pro- 
vide all  necessary  facilities  for  that  purpose 
within  a  time  to  be  fixed  in  said  bond." 
And,  by  the  same  section,  any  breach  of  th« 
conditions  of  the  bond  "shall  be  taken  and 
deemed  a  forfeiture  of  all  rights  accruing 
under  and  by  virtue  of  this  Act.' 

The  scope  and  effect  of  the  first  two  sec- 
tions, as  above  stated,  clearly  appear  on  the 


•eoond  part  herebr  00  Tenant  and  acree  lo  devote 
their  whole  lime  and  servloee  id  suqd  labor  as  tber 
mar  ba  directed  to  do  bj  tald  Mavassa  Pboaphate 
OMnpany.  or  Ita  uenta,  and  lor  aa  manj  monthi  sa 
UieMldNavB<isBPh«pliBte Company  nur  deali*. 
cot  exceed  intt  In  ail  Sftcen  months  from  the"~~ 
of  arrlTlDx  at  Navona  bland,  until  — *" 
tbenifrom.  at  which  time  Uielrwaxea 

mpnoa  and  ceane.    AndtbeaaldNavsaai ^ 

Company  agrees  on  its  part  to  paysald  underairned 
tbe  monthly  wa^ea  sec  opposite  tbelr  mspeotlve 
nainea,  anifto  furnish  a  free  pasaafe  to  and  from 
aald  Island  nf  Mava8sa.and  further  to  And  raid  un- 
deT«Un>ed  laboren  In  the  usual  provisions  f  umlabed 
to  sikA  laboren,  free  of  all  expense  to  tbe  parties 
Of  the  second  part. 
Paymeat  of  wasca  to  ba  made  on  tbe  return  of 


the  partlea  of  aeonnd  part  b 
should  they  tatt  to  otwy  the  ord 
of  said  Navaasa  Phoapbsla  Com 


...  —   BalUoore.    And 

„ ,  e  orden  and  InstmctJoiM 

&  Phoapbsla  Companr,  or  Itaannta. 

.r  refuse  at  any  time  to  labor,  tbey  Mall  forfeit  all 
claim  for  wasaa  and  oompaosatloD  whtoh  may  ba 


lo«ttime,lopar  i^aa , 

[Nuiy  Qftr  «epU  per  day  board,  and  said  Nav 
Phcaphate  Oompaoy  nottotK  Uabla  tor  any  wama 
or  oompensatlon  for  tlma  lost  by  the  paMlea  of  tbe 
seoond  part  by  alckaras  or  otbenriae. 
Tbe  panlea  of  tba  seoond  part  agna,  upon  sIcd- 

.__  .1 tj|„t,  u)  obey  and  abUjeby  all  Oe  tUba. 

and  laws  that  may  now  ba  In  oparatlon 


rSt^mm, 

proteettoaoT  life  and 

Dperty,  and  that  nur  tis  daemed  nacesaarr  f" 
Ilea  protection  and  dlsolpllna  of  Uie  Hand:  and 
raeasaiiald  Navaasa  PbosphateOomnaoyfroman* 
and  all  liability  for  any  Injury  arlsmc  irom  aoot 
dent,  or  from  any  aofsof  any  oDoer  oramployeoo 
Ibe  bland  of  Navssss. 

It  ts  further  uadeiatood  and  aimed  to  by  (tat 

parlMa  of  the  seeond  part  that.  In  oaae  they  an  not 
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face  of  the  Act,  and  were  pointed  out  in 
opinions  given  by  Attorney-Qeneral  Black 
to  tlie  Secretaxy  of  State  on  June  2,  1857»  and 
July  12,  1859.  9  Ops.  Atty-Gcn.  80,  864. 
See  also  a  letter  of  the  Secretary  of  State  of 
July  1,  1857,  in  8  Wharton's  International 
Law  Digest,  §  811. 

The  other  sections  of  the  Act  manifestly 
apply  only  to  islands  which  the  President 
has  determine  shall  be  considered  as  apper- 
taining to  the  United  States. 

By  section  8,  "the  introduction  of  guano 
from  such  islands,  rocks  or  keys  shall  be 
regulated  as  in  the  coasting  trade  between 
different  ports  of  the  United  States,  and  the 
lame  laws  shall  govern  the  vessels  concerned 
therein."  By  section  4,  "nothing  in  this  Act 
contained  shall  be  construed  obli^tory  on 
the  United  States  to  retain  possession  ox  the 
islands,  rocks  or  kevs  as  aforesaid,  after  the 
guano  shall  have  been  removed  from  the 
same."  And  by  section  5,  "the  President  of 
the  United  States  is  hereby  authorized,  at 
his  discretion,  to  employ  the  land  and  naval 
forces  of  the  Unitea  States  to  protect  the 
rights  of  the  said  discoverer  or  discoverers, 
or  their  assigns,  as  aforesaid." 

By  section  6  of  the  same  Act,  re-enacted 
in  section  6576  of  the  Revised  Statutes,  all 
acts  done,  and  offenses  or  crimes  committed, 
on  any  such  island,  rock  or  key,  by  persons 
who  may  land  thereon,  or  in  the  waters  ad- 
jacent thereto,  "  shall  be  held  and  deemed  to 
lave  been  done  or  conmiitted  on  the  high 
seas,  on  board  a  merchant  ship  or  vessel  be- 
longing to  the  United  States,  and  be  punished 
according  to  the  laws  of  the  Unit^  States 
xelating  to  such  ships  or  vessels  and  offenses 
on  the  nigh  seas;  which  laws,  for  the  pur- 
poses aforesaid,  are  hereby  extended  to  and 
over  such  islands,  rocks  or  keys. " 

This  section  does  not  (as  argued  for  the 
defendant)  assume  to  extend  the  admiralty 
jurisdiction  over  land ;  but,  in  the  exercise 
of  the  power  of  the  United  States  to  preserve 
peace  and  punish  crime  in  all  regions  over 
which  they  exercise  jurisdiction,  it  un- 
equivocally extends  the  provisions  of  the 
statutes  of  the  United  States  for  the  punish- 
ment of  offenses  committed  upon  the  high 
seas  to  like  offenses  committed  upon  guano 
islands  which  have  been  determiued  by  the 
President  to  appertain  to  the  United  States. 


In  either  cose,  the  crime,  the  pimishment  and 
the  procedure  are  statutory,  the  whole  crim- 
inal jurisdiction  of  the  courts  oi  the  United 
States  being  derived  from  Acts  of  Congress^ 
United  8tate$  v.  Hudaan,  11  U.  S.  7  Cranch, 
82  [8 :  259] ;  United  States  v.  Brittan,  108  U. 
S.  199,  m  [27:  698,  700). 

By  the  Ck>nstitution  of  the  United  States, 
while  a  crime  committed  within  any  States 
must  be  tried  in  that  State  and  in  a  district 
previously  ascertained  by  law,  yet  a  crime 
not  committed  within  any  State  of  the  Unioa 
may  be  tried  at  such  place  as  Congress  mar 
by  law  have  directed.  Constitution,  art.  8,. 
§  2 ;  Amendments,  art.  6 ;  United  States  v. 
jbatMtm,  56  U.  8.  15  How.  467,  488  [14:  775, 
784].  Congress  has  directed  that  ""the  trial 
of  all  offenses  committed  upon  the  high  seaa 
or  elsewhere,  out  of  the  jurisdiction  of  any 
particular  State  or  district,  shall  be  in  the 
district  where  the  offender  is  found,  or  into 
which  he  is  first  brought."  Rev.  Stat.  ^  780. 
And  Congress  has  awarded  the  punishment 
of  death  to  the  crime  of  murder,  whether 
committed  upon  the  hi^h  seas  or  other  tide 
waters  out  of  the  jurisdiction  of  any  partic- 
ular State,  or  "within  any  fort,  arsenal, 
dock-yard,  magazine,  or  in  any  other  place 
or  district  of  country,  under  the  exclusive  1 212 
jurisdiction  of  the  United  States."  Rev. 
Stat,  g  5839.  Both  these  Acts  of  Congress 
clearly  include  murder  committed  on  any 
land  within  the  exclusive  jjurisdiction  of  the 
United  States  and  not  within  any  judicial 
district,  as  well  as  murder  committed  on  the 
high  seas.  Bx  parte  BoUman,  8  U.  S.  4 
Cranch,  75,  136  [2 :  554,  574]  ;  United  States 
V.  Bevans,  16  U.  S.  8  Wheat.  886,  890,  891 
4 :  404,  417]  :  United  States  v.  Aru>o,  86  U. 

.  19  Wall.  486  [22:  67]. 

By  the  law  of  nations,  recognized  by  all 
civilized  States,  dominion  of  new  territory 
may  be  acouired  by  discovery  and  occupa- 
tion, as  well  as  by  cession  or  conquest ;  and 
when  citizens  or  subjects  of  one  nation,  in 
its  name,  and  by  its  authority  or  with  its 
assent,  take  and  hold  actual,  continuous  and 
useful  possession  (although  only  for  the  pur- 
pose of  carrying  on  a  particular  business, 
such  as  catching  and  curing  fish,  or  working 
mines)  of  territory  unoccupied  by  any  other 
government  or  its  citizens,  the  nation  to 
which  they  belong  may  exercise  such  juris- 


k 


oompetent  to  perform  the  duties  as  herein  stated, 
they  to  pay  thehr  paasaare  back  to  the  United  States, 
ana  Che  partv  of  the  first  part  not  to  be  liable  for 
any  wages  whatsoever.  It  is  also  understood  that 
fifty  cents  per  month  shall  be  deducted  from  the 
wages  of  the  parties  of  the  second  part  for  medi- 
cines and  memcal  attention. 

Navassa  Phosphate  Ck>mpan7, 
Per  John  H.  Haskell,  for  the  Company. 
In  consideration  to  the  foregoing,  and  the  ad- 
Tance  wages  set  opposite  our  names,  the  receipt 
whereof  is  hereby  acknowledged,  we  have  signed 
this  contract,  in  duplicate,  as  witness  our  hands: 


We  hereby  certify  that  we,  the  undersigned,  were 
present  on  board  tne  brig  Romance,  in  the  harbor 
of  Baltimore,  Md.,  when  the  above-named  men  ac- 
knowledged that  they  had  signed  the  above  con* 
tract,  and  that  they  were  willing  to  go  to  Navassa 
Island,  W.  I.,  and  obey  all  orders,  rules  and  regu* 
lations;  that  the  advance  set  opposite  their  respec- 
tive names  was  correct,  and  that  they  had  received 
the  money. 

Charles  Brown,  Master. 

Frederick  Abbott,  Mate. 

John  W.  Peed,  Shipper. 
Baltimore,  January  li?tb,  1889. 


Signatures. 

Monthly 
wages. 

Advance 
paid. 

• 

Witness  to 

signature  and 

payment. 

Age. 

Place  of  Birth. 

Ka  14.  Henry  Jones 

$8.00 

$10.00 

*                     9 

4-1 

•  #            • 

#  #            # 

Baltimore. 
«        •       # 

#       •        • 
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diction  and  for  such  period  as  it  sees  fit  over 
territory  so  acquired.  This  principle  affords 
ample  wan^nt  for  the  legislation  of  Congress 
concerning  guano  islands.  Yattel,  lib.  1, 
chap.  18;  Wheaton  on  International  Law 
(8th  ed.)  §§  161,  165,  176,  note  m;  Halleck 
on  International  Law,  chap.  6,  §g  7,  16 ;  1 
Phillimore  on  International  Law  (8d  ed.) 
§§  227.  229,  230,  282.  242 ;  1  Calvo,  Droit 
International  (4th  ed.)  g§  266.  277,  800; 
WhiUm  Y.  Albany  0,  Ins,  Co.  109  Mass.  24, 
81. 

Who  is  the  sovereign,  dejure  or  de  facto, 
of  a  territory  is  not  a  judicial,  but  a  politi- 
cal, question,  the  determination  of  which 
by  the  legislative  and  executive  departments 
CI  any  government  conclusively  binds  the 
Judges,  as  well  as  all  other  officers,  citizens 
and  subjects,  of  that  government.  This  prin- 
ciple has  always  been  upheld  by  this  court, 
and  has  been  ^rmed  under  a  great  variety 
of  circumstances.     Oelston  v.  Jloyt,  16  U.  8. 


8  Wheat.   246.    824    [4:   881.    401];  United 

.   610  [4711 ;  ^      ~ 
F^utora,  17  U.  8.  4  Wheat.  52  [4 :  512]  ;  Fos- 


States  V.  Palmir,  Id.   610  [4711 ;  The  Ditina 


tor  V.  NeiUon,  27  U.  8.  2  Pet.  258,  K)7,  809 
£7 :  415,  488,  484]  ;  Keene  v.  WDonough,  88 
U.  8.  8  Pet.  808  [8 :  955]  ;  Oareia  v.  Lee, 
87  U.  8.  12  Pet.  511,  520  [9 :  1176]  ;  WiUiams 
v.  BuffoUcLie,  Co.  88  U.  8.  18  Pet.  415  [10: 
226]  ;  United  States  y.  Torha,  68  U.  8.  1 
Wall.  412.  423  [17:  685.  687]  ;  United  States 
▼.  Lynde,  78  U.  8.  11  Wall.  682.  688  [20 : 
280,  2821.  It  is  equally  well  settled  in  Eng- 
land. The  Pelican,  Edw.  Adm.  Appz.  D; 
;13]  Taylor  y.  Barclay,  2  8im.  213 ;  Emperor  of 
Austria  y.  Day,  8  DeG.  P.  &  J.  217,  221, 
288 ;  Bepubiic  of  Peru  v.  Peruvian  Guano  Co. 
L.  R.  86  Ch.  Div.  489,  497 ;  Bepubiic  of  Peru 
▼.  Dr^us,  L.  R.  88  Ch.  Div.  848,  856,  859. 

In  Williams  v.  Suffolk  Ins,  G?..  in  an  action 
on  a  policy  of  insurance,  the  following 
question  arose  in  the  circuit  court,  and  was 
Drought  up  by  a  certificate  of  division  of 
opinion  between  the  judges  thereof : 

"  Whether,  inasmuch  as  the  American  gov- 
ernment has  insisted  and  does  still  insist, 
through  its  regular  executive  authority,  that 
the  Falkland  Islands  do  not  constitute  any 
part  of  the  dominions  within  the  sovereignty 
of  the  government  of  Buenos  Ayres.  and  that 
the  seal  fishery  at  those  islands  is  a  trade 
Ihree  and  lawful  to  the  citizens  of  the  United 
States,  and  beyond  the  competency  of  the 
Buenos  Ajrrean  government  to  regulate,  pro- 
hibit or  punish,  it  is  competent  for  the  cir- 
cuit court  in  this  cause  to  inquire  into  and 
ascertain  by  other  evidence  the  title  of  said 
government  of  Buenoe  Ayres  to  the  sov- 
ereignty of  the  said  Falkland  Islands,  and, 
if  sudi  evidence  satisfies  the  court,  to  decide 
against  the  doctrines  and  claims  set  up  and 
supported  by  the  American  government  on 
this  subject;  or  whether  tbft  action  of  tbe 
American  government  on  this  subject  is 
binding  and  conclusive  on  this  court  as  to 
whom  the  sovereignty  of  those  islands  be- 
longs."   88  U.  8.  18  Pet.  417  [10:  2271. 

Tnis  court  held  that  the  action  of  the  ex- 
ecutive department,  on  the  question  to  whom 
the  sovereignty  of  those  islands  belonged, 
was  binding  and  conclusive  upon  the  courts 
of  the  United   States,  saying:    ''Can  there 


be  any  doubt  that  when  the  executive  branch 
of  the  government,  which  is  diarged  with 
our  foreign  relations,  shall  In  its  correspond- 
ence with  a  foreign  nation  assume  a  fact  in 
regard  to  the  sovereignty  of  any  island  or 
country,  it  is  conclusive  on  the  judicial  de- 
partment ?  And  in  this  view  it  is  not  material 
to  inquire,  nor  is  it  the  province  of  the  court 
to  determine,  whether  the  executive  be  right 
or  wrong.  It  is  enough  to  know  that,  in  the 
exercise  of  his  constitutional  functions,  he 
has  decided  the  question.  Having  done  this 
under  the  responsibilities  which  belong  to 
him,  it  is  obligatory  on  the  people  and  gov- 
ernment of  the  Union. "  **  In  the  present  case,  ( ^  ^ ^] 
as  the  executive  in  his  message,  and  in  his 
correspondence  with  the  government  of  Buenos 
Ayres,  has  denied  the  jurisdiction  which  it 
has  assumed  to  exercise  over  the  Falkland 
Islands,  the  fact  must  be  taken  and  acted  on 
by  this  court  as  thus  asserted  and  main- 
tained."   88  U.   8.    18  Pet.   420  [10:  228]. 

All  courts  of  justice  are  bound  to  take 
judicial  notice  of  the  territorial  extent  of 
the  jurisdiction  exercised  by  fhe  government 
whose  laws  they  administer,  or  of  its  recog- 
nition or  denial  of  the  sovereignty  of  a  for- 
eign power,  as  appearing  from  the  public 
acts  of  the  Legislature  and  executive,  al- 
though those  acts  are  not  formally  put  in 
evidence,  nor  in  accord  with  the  pleadings. 
United  States  v.  Beynes,  50  U.  8.  9  How.  127 
[18 :  74] ;  Kennett  v.  Chambers,  55  U.  8.  14 
How.  88  [14 :  816] ;  JEbyt  v.  Bussea,  117  U. 
8.  401,  404  [29 :  914]  ;  Coffee  y.  Groover,  123 
U.  8.  1  [81 :  511 ;  State  v.  I>unu>eU,  8  R  I. 
127 ;  State  y.  Woffner,  61  Me.  178 ;  Taylor 
y.  Barclay  and  Emperor  of  Austria  y.  j3ay, 
above  cited ;  1  Greenl.  Ev.  %  6. 

In  United  States  v.  Beynes,  upon  the  ques- 
tion whether  a  Spanish  grant  of  land  in 
Louisiana  was  protected,  either  by  the  Treaty 
of  Retrocession  from  Spain  to  Ftanoe,  or  by 
the  Treaty  of  Paris,  by  whidi  the  Territory 
of  Louisiana  was  ceded  to  the  United  States, 
this  court  held :  ''The  Treaties  above  men- 
tioned, the  public  acts  and  proclamations  of 
the  Spanish  and  French  governments,  and 
those  of  their  publicly  reconiized  agents,  in 
carrying  into  effect  those  Treaties,  though 
not  made  exhibits  in  this  cause,  are  histori- 
cal and  notorious  facts,  of  which  the  court 
can  take  regular  judicial  notice,  and  refer- 
ence to  which  is  implie<l  in  the  investigation 
before  us."  50  U.  8.  9  How.  147,  148  [18: 
821. 

In  Kennett  y.  Chambers,  a  bill  to  compel 
specific  performance  of  a  contract  made  in 
the  United  States  in  September,  1886,  by 
which  a  general  in  the  Texan  army  agreed 
to  convey  lands  in  Texas,  in  consideration 
of  mnoey  paid  him  to  aid  in  raising  and 
equipping  troops  against  Mexico,  was  dis- 
nussea  on  demurrer,  because  the  independ- 
ence oi  Texas,  though  previouslj  deiuaied 
by  that  State,  had  not  tnen  been  «)kBev!r 
eaged  by  the  government  of  the  United  States ; 
snd  the  court  established  this  conclusion  by 
referring  to  messages  of  the  President  of  tlie  [215| 
United  States  to  the  Senate,  a  letter  from  the 
President  to  the  Governor  of  Tennessee  and 
a  note  from  the  Secretary  of  State  to  the 
Mexican  minister,  none  of  which  iraie  stated 
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in  the  record  before  the  court.  65  U.  8.  14 
How.  47,  48  [14:  44,  45]. 

So  in  Coffee  v.  Oroover,  upon  writ  of  error 
to  the  Supreme  Court  of  Florida,  in  a  case 
inyoWing  a  title  to  land,  claimed  under  con- 
flicting grants  from  the  State  of  Florida  and 
the  State  of  G^rgia,  and  depending  upon  a 
disputed  boundary  between  those  States,  this 
court  ascertained  the  true  boundary  by  con- 
sulting public  documents,  some  of  which 
had  not  been  given  in  evidence  at  the  trial, 
nor  referred  to  in  the  opinion  of  the  court 
below.     138  U.  S.  11  [31 ;  m,  et  9eq, 

In  Taylor  ▼.  Barclay,  a  Dill  in  equity, 
based  on  an  agreement  which  it  alleged  had 
been  made  in  1825  by  agents  of  **  the  govern- 
ment of  the  Federal  Republic  of  Central 
America,  which  was  a  sovereign  and  inde- 
pendent state,  recognized  and  treated  as  such 
by  His  Majesty  the  King  of  these  Realms,  ** 
was  dismissed  on  demurrer  by  Vtee-  Chancel- 
lor Shadwell,  who  said:  **!  have  had  com- 
munication with  the  Foreign  Office,  and  I 
am  authorized  to  state  that  the  Federal  Re- 
public of  Central  America  has  not  been  rec- 
ognized as  an  independent  government  by  the 
fovemment  of  this  country. "  **■  Inasmuch  as 
conceive  it  is  the  duty  of  the  judge  in 
every  court  to  take  notice  of  public  matters 
which  affect  the  government  of  this  country, 
I  conceive  that,  notwithstanding  there  is 
this  averment  in  the  bill,  I  am  bound  to 
take  the  fact  as  it  really  exists,  not  as  it  is 
averred  to  be."  "Nothing  is  taken  to  be 
true,  except  that  which  is  properly  pleaded  ; 
and  I  am  of  opinion  that  when  you  plead 
that  which  is  historically  false,  and  which 
the  judges  are  bound  to  take  notice  of  as 
being  false,  it  cannot  be  said  you  have 
properly  pleaded,  merely  because  it  is 
averred  in  plain  terms;  and  that  I  must 
take  it  just  as  if  there  was  no  such  averment 
on  the  record."    2  Sim.  220,  221,  223. 

That  case  is  in  harmony  with  decisions 
made  in  the  time  of  Lord  Coke,  and  in  which 
he  took  part,  that  ac'ainst  an  allegation  of  a 

J  public  Act  of  Parliament,  of  which  the 
udges  ought  to  take  notice,  the  other  party 
cannot  plead  nvX  tiel  recoi'd,  but,  if  the  Act 
be  misrecited,  ought  to  demur  in  law  upon 
it.  The  Prince's  Case,  8  Coke,  Rep.  14a, 
28a ;  WooUey'i  Case,  Godb.  178. 

In  the  ascertainment  of  any  facts  of  which 
they  are  bound  to  take  judicial  notice,  as  in 
the  decision  of  matters  of  law  which  it  is 
their  office  to  know,  the  judges  may  refresh 
their  memory  and  inform  their  conscience 
from  such  sources  as  they  deem  most  trust- 
worthy. Gresley,  Eq.  fiv.  pt.  3,  chap.  1 ; 
Fremont  v.  United  States,  68  U.  S.  17  How. 
542,  557  [15 :  241,  245]  ;  Brown  v.  Piper,  91 
U.  8.  87,  42  [23 :  200,  202]  ;  State  v.  Woffnor, 
61  Me.  178.  Upon  the  question  of  the  exist- 
ence of  a  publ  ic  statute,  or  of  the  date  when 
it  took  effect,  thej  may  consult  the  original 
roll  or  other  official  records.  Spring  v.  JShe, 
8  Mod.  240 ;  1  Hale's  Hist.  Com.  Law  (5th 
ed.)  19-21;  Gardner  v.  Collector,  73  U.  S.  6 
Wall.  499  [18 :  890]  ;  South  Ottawa  v.  Per- 
kin$,  94  U.  8.  260,  267-269,  277  [24 :  154, 
157,  158,  161]  ;  Post  v.  Supervisors,  105  U.  S. 
667  [26:  1204].  As  to  international  affairs, 
nuch  as  the  recognition  of  a  foreign  govern- 
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ment,  or  of  the  diplomatic  character  of  a 
person  claiming  to  be  its  representative,  they 
may  inquire  of  the  Foreign  Office  or  the  De- 
partment of  State.  Taywr  v.  Barclay,  above 
quoted ;  The  Charkieh,  L.  R.  4  Adm.  &  Eccl. 
59,  74,  86 ;  ^  parte  Hitz,  111  U.  8.  766  [28 : 
592]  ;  Be  Baiz,  185  U.  8.  403  [34:  2221. 

In  the  case  at  bar,  the  indictment  alleges 
that  the  Island  of  l^avassa,  on  which  the 
murder  is  charged  to  have  been  committed, 
was  at  the  time  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States  and  out  of 
the  jurisdiction  of  anv  particular  State  or 
district  of  the  United  States,  and  recognized 
and  considered  by  the  United  States  as  con- 
taining a  deposit  of  guano  within  the  mean- 
ing and  terms  of  the  laws  of  the  United 
States  relating  to  such  islands,  and  recog- 
nized and  considered  by  the  United  States  as 
appertaining  to  the  United  States,  and  in  the 

f possession  of  the  United  States,  under  those 
aws. 

These  allegations,  indeed,  if  inconsistent 
with  facts  of  which  the  court  is  bound  to 
take  judicial  notice,  could  not  be  treated 
as  conclusively  supporting  the  verdict  and 
judgment.  But,  on  full  consideration  of  the 
matter,  we  are  of  opinion  that  those  facts  are 
quite  in  accord  with  the  allegations  of  the 
indictment. 

The  power,  conferred  on  the  President  of  [211 
the  United  States  by  section  1  of  the  Act  of 
Congress  of  1856,  to  determine  that  a  guano 
island  shall  be  considered  as  appertaining  to 
the  United  States,  being  a  strictly  executive 
power,  affectine  foreign  relations,  and  the 
manner  in  which  his  determination  shall  be 
made  known  not  having  been  prescribed  by 
statute,  there  can  be  no  doubt  that  it  may  be 
declared  through  the  Department  of  State, 
whose  acts  in  this  regard  are  in  legal  con- 
templation the  acts  of  the  President.  Wolsey 
V.  Cftapman,  101  U.  S.  755,  770  {25:  915, 
920]  ;  RunkU  v.  United  States,  122  U.  8.  548, 
557  [80 :  1167,  1171]  ;  11  Ops.  Atty-Gen.  397, 
399. 

On  referring  to  the  memorial  sworn  to  by 
Peter  Duncan  on  November  18,  1857,  and  to 
the  Proclamation  of  the  Secretary  of  State 
of  December  8,  1859  (copies  of  both  of 
which,  verified  by  the  present  Secretary  of 
State,  were  given  in  evidence  at  the  trial  of 
this  case),  and  to  other  papers  of  intermedi- 
ate dates,  filed  in  the  Department  of  State, 
communicated  bv  the  President  to  the  Senate 
on  April  12,  1860,  and  printed  by  order  of 
the  Senate  in  Executive  Document  No.  37  of 
the  first  session  of  the  Thirty-sixth  Congress, 
the  following  facts  appear  in  regard  to  the 
Island  of  Navassa : 

Duncan's  memorial  on  oath  was  presented 
to  the  Secretary  of  State  on  December  3,  1857. 
In  that  memorial  Duncan  represented  that 
on  July  1,  1857,  he  discovered  a  deposit  of 
guano  on  an  island  called  Navassa,  not 
within  the  lawful  jurisdiction  of  an^r  other 
government,  and  not  occupied  by  the  citizens 
of  any  other  government;  described  the 
island,  its  latitude  and  longitude,  and  the 
deposit  of  guano  thereon ;  and  further  repre- 
sented that  on  September  19,  1857,  he  took 
peaceable  possession  of  and  occupied  the 
island  in  the  name  of  the  United  States  and 
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continued  so  to  occupy  it,  and  was  prepared 
to  furnish  satisfactory  evidence  thereof,  and 
of  all  other  requisites  and  facts  prescribed 
by  the  Act  of  Congress  of  1856 ;  and  prayed 
that  the  island  ''may  be  considered  and  de- 
clared as  appertaining  to  the  United  States, 
and  that  he,  the  said  claimant,  may  have  the 
rights  and  advantages  allowed  and  secured 
to  him  as  such  discoverer,  which  are  by  the 
Act  of  Congress  aforesaid  provided.  ** 
18]  On  April  28,  1858,  Cooper,  the  assignee  of 
Duncan,  addressed  a  letter  to  the  Secretary 
of  State,  requesting  protection  of  his  vessels 
lying  and  men  worlking  at  the  Island  of 
Navassa  against  an  apprehended  interference 
by  a  vessel  of  war  of  the  Haytian  govern- 
ment. 

On  April  24,  1858,  Cooper  presented  to  the 
Secretary  of  State  an  affidavit,  sworn  to  March 
15.  1858,  before  the  United  States  consul  at 
Kingston  in  the  Island  of  Jamaica,  of  John 
B.  Lewis,  that,  as  Duncan's  agent,  he  had 
been  since  September  18,  1857,  ^Hn  peaceable 
possession  oi  the  said  island,  taking  and 
shipping  guano  therefrom,  and  that  said 
island  was  not,  when  he  so  took  possession 
thereof,  in  the  possession  or  occupation  of 
any  other  government  or  its  citis^ns,  and  that 
the  possession  of  said  Duncan  through  said 
Lewis  and  the  said  Duncan's  other  agents 
has  not  been  In  any  wise  interrupt^  or 
sought  to  be  interrupted  by  any  person  what- 
soever. " 

In  June,  1858,  Cooper,  by  letters  addressed 
to  the  President  and  to  the  Secretary  of  State, 
informed  them  that  the  Haytian  government, 
upon  the  pretense  that  the  Island  of  Navassa 
was  a  dependency  of  St.  Domingo,  had  sent 
two  vessels  of  war  there,  and  forcibly  inter- 
rupted and  prohibited  the  digging  of  ffuano 
by  Cooper's  men;  and  solicited  the  inter- 
position of  the  United  States  for  the  protec- 
tion of  his  interests. 

On  July  7,  1858,  the  Secretary  of  State 
addressed  a  letter  to  the  Secretary  of  the 
Navv,  in  which,  after  stating  the  sulxstanoe 
of  Duncan's  memorial  and  of  Cooper's  ap- 
plication, he  said :  "The  President  being  of 
the  opinion  that  any  claim  of  the  Haytian 
government  to  prevent  citizens  of  the  United 
States  from  removing  guano  from  the  Island 
of  Navassa  is  unfounded,  and  that  in  this 
case.it  is  advisable  to  exercise  the  authority 
vested  in  him  by  the  fifth  section  of  the  Act 
of  Congress,  approved  Augiist  18,  1856,  en- 
titled 'An  Act  to  Authorize  Protection  to  be 
Given  to  Citizens  of  the  United  States  Who 
may  Discover  Deposits  of  Guano,'  directs 
that  you  will  cause  a  competent  force  to 
repair  to  that  island,  and  will  order  the  offi- 
cer in  command  thereof  to  protect  citizens 
of  the  United  States  in  removing  guano 
therefrom  against  any  interference  from  au- 
thorities of  the  government  of  Hayti,  or  of 
19]  any  other  government.  If  any  persons  in 
the  employment  of  that  government  should 
be  found  upon  the  island,  an  offer  may  be 
made  to  land  them  at  Port  au  Prince,  or  at 
any  other  point  which  they  may  designate, 
and  their  superiors  may  be  informed  of  Uie 
occasion  for  this  proceeding,  and  of  the  de- 
termination of  this  government  not  to  allow 
the  removal  of  guano  from  that  island  by 


citizens  of  the  United  States  to  be  interfered 
with  in  any  manner  by  the  citizens  or  au- 
thorities of  Havti,  or  oy  persons  claiming 
to  act  under  them.  It  is  hoped  that  the 
President's  object  may,  by  firmness  and  dis- 
cretion, be  accomplished,  not  only  without 
any  effusion  of  blood,  but  without  givine 
reasonable  cause  for  offense  in  any  quarter.' 

The  Secretary  of  State,  on  July  8,  sent  to 
Cooper  a  copy  of  this  letter;  on  July  12, 
demanded  of  Cooper  a  bond  as  required  by 
the  Act  of  1856,  and  on  September  10,  1858, 
accepted  such  a  bond ;  and  on  September  16 
sent  him  a  copy  of  dispatches  received  by 
the  Navy  Department  from  the  commander 
of  the  vessel  ordered  to  Navassa,  including 
letters  written  by  him  at  Port  au  Prince  on 
August  16,  1858,  to  the  Haytian  minister  of 
foreign  relations,  to  the  United  States  consul 
at  that  port  and  to  Cooper's  agent  on  the 
Island  of  Navassa,  informing  ea^  of  them 
of  the  object  of  his  mission. 

In  the  letter  to  the  Haytian  minister  of 
foreign  relations,  the  commander  said:  *I 
am  authorized  to  say  to  you  that  the  Presi- 
dent of  the  United  States  is  of  opinion  that, 
in  this  case,  it  is  advisable  to  exercise  the 
authority  vested  in  him  by  the  fifth  section 
of  this  Act,  and  I  am  directed  by  him  to  re- 
pair to  that  island  to  protect  our  citizens  in 
removing  guano  therefrom  against  any  inter- 
ference n'om  the  authorities  of  any  govern- 
ment whatever,  which  he  hopes  I  may  be 
able  to  do  without  givine  reasonable  causa 
of  offense  in  any  quarter.^ 

On  November  18,  1858,  Mr.  B.  C.  Clark, 
the  conunercial  agent  of  Hayti  at  Boston, 
in  behalf  of  the  mytian  government  (inter- 
course between  that  government  and  the 
United  States  being  at  that  time  conducted 
through  consuls  or  commereial  agents  only*), 
addressed  to  the  Secretary  of  State  a  letter  [t 
in  relation  to  the  occupancy  of  the  Island  of 
Navassa  by  citizens  oi  the  United  States,  in 
which  he  said  :  *'The  territory  over  which 
Hayti  now  claims  sovereij^ty  was  once  the 
property  of  Spain,  who,  in  the  exercise  of 
an  undisputed  ri^ht,  ceded  said  territory  to 
France.  France,  in  1825,  through  her  chief, 
Charles  X.,  acknowledged  the  independence 
of  Hayti,  and  thereby  vested  her  with  a  per- 
fect title  to  the  'French  part'  (popularly 
termed)  and  all  its  dependencies,  among 
which  dependencies  the  Islands  of  Tortugaa. 
La  Vache,  Cayemete,  Navassa  and  Gonaiva 
Island  are  declared  to  be.  The  government 
of  Hayti,  although  freouently  importuned, 
has  never  ceded,  sold  or  leased  either  of  these 
dependencies  to  any  nation,  companv  or  in* 
dividual.  I  therefore  most  respectfully  ask, 
in  behalf  of  the  government  of  Hayti,  the 
attention  of  the  government  of  the  United 
States  to  the  infringement  on  the  rights  of 
Hayti,  involved  in  the  unauthorized  occu- 
pancy of  Navassa  Island  by  citizens  of  the 
United  States." 

On  November  17,  1858,  the  assistant  secre- 
tary of  state  replied  to  Mr.  Clark,  saying: 
"I  am  directed  to  inform  you  that  a  citizen 
of  the  United  States  having  exhibited  to  thii 
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Department  proofs  which  were  deemed  suffi- 
cient that  that  island  was  derelict  and  aban- 
doned, with  guano  of  good  quality,  and 
having  applied  for  the  protection  of  this 
government  in  removing  the  guano  there- 
from, pursuant  to  the  Act  of  Congress  of  the 
18th  of  August,  1856,  a  copy  of  which  is 
inclosed,  that  application  has  been  granted. 
Tou  will  notice,  however,  that  the  Act  does 
not  make  it  obligatory  upon  the  government 
to  retain  permanent  possession  of  the  island.** 

On  December  8,  1859,  the  Secretary  of 
State  issued  a  proclamation,  addressed  *'to 
all  to  whom  Uiese  presents  shall  come,**  de- 
claring tiiat  Duncan,  a  citizen  of  the  United 
States,  had  filed  in  the  Department  of  State 
the  required  notice  of  the  discovery  of  guano 
on,  and  of  the  occupation  of,  the  Island  of 
Navassa,  in  Uie  name  of  the  United  States; 
and  that  Cooper,  his  assignee,  also  a  citizen 
of  the  United  States,  had  entered  into  suffi- 
cient bonds  under  and  according  to  the  Act 
of  Congress  of  August  18,  1856;  and  there- 
fore that  Cooper  was  "entitled,  in  respect  to 
|-t  the  guano  on  the  said  island,  to  all  the 
privileges  and  advantages  intended  by  that 
Act  to  oe  secured  to  citizens  of  the  United 
States  who  may  have  discovered  deposits  of 
guano,**  provided  that  he  should  abide  by 
uie  conditions  and  requirements  of  that  Act. 

The  opinion  submitted  by  Attorney-Gen- 
eral Black  to  the  Secretary  of  State  on  De- 
cember 14,  1859  (9  Ops.  Atty-Oen.  406),  to 
the  effect  that  the  President  has  no  right 
under  the  law  to  annex  a  guano  island  to  the 
United  States,  or  to  put  American  citizens  in 
possession  of  it,  while  a  diplomatic  question 
as  to  the  jurisdiction  over  it  is  pending  be- 
tween the  United  States  and  a  foreign  nation, 
cannot  influence  our  decision  in  this  case, 
for  several  reasons.  In  the  first  place,  that 
opinion  was  given  six  days  after  the  proc- 
lamation regarding  the  Island  of  Navassa, 
and  concerned  only  a  distinct  island,  Cayo 
Verde,  claimed  by  the  British  government 
as  within  its  jurisdiction  and  belonging  to 
the  Bahamas.  In  the  next  place,  no  diplo- 
matic question  was  then  pending  as  to  the 
jurisdiction  over  the  Island  of  Navassa ;  on 
the  contrary,  the  President  had  repeatedly 
declared  that  the  claim  of  Hayti  was  un- 
founded. Lastly,  the  office  of  the  Attorney- 
General  was  to  advise  the  President  what  he 
ought  to  do;  the  duty  of  the  judiciary  is  to 
decide  in  accordance  with  what  the  Presi- 
dent, in  the  exercise  of  a  discretionary  power 
confided  to  him  bv  the  Constitution  and 
laws,  has  actually  done.  As  was  adjudged, 
under  like  circumstances,  in  Williams  v. 
Suffolk  Ins.  Co.,d8V.  S.  13 Pet.  415,  420  [10 : 
"226,  228],  before  quoted,  if  the  executive, 
in  his  correspondence  with  the  government 
of  Hajti,  has  denied  the  jurisdiction  which 
it  claimed  over  the  Island  of  Navassa,  the 
fact  must  be  taken  and  acted  on  by  this  court 
as  thus  asserted  and  maintained ;  it  is  not 
material  to  inquire,  nor  is  it  the  province  of 
the  court  to  determine,  whether  the  executive 
be  right  or  wrong ;  it  is  enough  to  know 
Ihat  in  the  exercise  of  his  constitutional 
functions  he  has  decided  the  question. 

The  documents  from  the  State  Department, 
«bove  mentioned,  show  the  following  action 

187  U.  S. 


of  the  President,  through  the   Secretary  of 
State,  with  regard  to  the  Island  of  Navassa : 

In  the  order  of  July  7,  1858,  sending  out 
an  armed  vessel  under  §  5  of  the  Act  of  1856 
to  protect  Cooper  in  removing  the  guano,  [22S 
the  President  unequivocally  declar^  his 
"opinion  that  any  claim  of  the  Haytian 
TOvemment  to  prevent  citizens  of  the  United 
States  from  removing  euano  from  the  Island 
of  Navassa  is  unfounded,**  and  ^'the  deter- 
mination of  this  government  not  to  allow 
the  removal  of  euano  from  that  island  by 
citizens  of  the  United  States  to  be  interfered 
with  in  any  manner  by  the  citizens  or  authori- 
ties of  Hayti." 

In  the  response  of  November  17,  1858,  to 
the  letter  of  the  Haytian  government,  through 
its  commercial  agent,  claiming  the  Island 
of  Navassa  as  a  dependency  of  Hayti,  the 
President  declared  that  a  citizen  of  the 
United  States  had  exhibited  proofs  which 
were  deemed  sufficient  that  **  that  island  was 
derelict  and  abandoned,  with  guano  of  good 
quality;**  and  that  his  application  for  the 
protection  of  the  government  in  removing 
the  guano  therefrom,  pursuant  to  the  Act  of 
Congress  of  1856,  had  been  granted.  The 
reference,  at  the  close  of  this  response,  to 
the  provision  in  section  4  of  that  Act,  re- 
serving the  right  of  the  United  States  to  dis- 
continue its  possession  of  the  island  after, 
by  the  removal  of  the  guano,  it  shall  have 
ceased  to  be  of  any  value,  has,  to  sav  the 
least,  no  tendency  to  show  that  the  United 
States  had  not  for  the  time  being  assumed 
dominion  over  the  island. 

In  the  proclamation  of  December  8,  1859, 
after  reciting  the  discovery  and  occupation 
of  the  island  by  Duncan,  and  the  giving  of 
a  bond  by  his  assignee.  Cooper,  pursuant  to 
the  Act  of  1856,  Cooper  was  declared  to  be 
**  entitled,  in  respect  to  the  guano  on  the  said 
island,  to  all  the  privileges  and  advantages 
intended  by  that  Act  to  be  secured  to  citizens 
of  the  United  States  who  may  have  discov- 
ered deposits  of  guano.**  Although  this 
proclamation  does  not  in  terms  follow  the 
first  clause  of  the  prayer  of  Duncan's  me- 
morial, **  that  said  Key  or  island  of  Navassa 
may  be  considered  and  declared  as  appertain- 
ing to  the  United  States,*^  the  declaration  of 
the  President,  in  accordance  with  the  con- 
clusion of  that  prayer,  that  Cooper,  as  Dun- 
can's assignee,  was  entitled,  in  respect  to 
the  guano  upon  that  island,  to  the  privileges 
and  advantages  secured  by  the  Act  of  Con- 
gress to  citizens  of  the  United  States  discov- 
ering deposits  of  guano,  is  equivalent  to  a 
declaration  that  the  President  considered  the 
island  as  appertaining  to  the  United  States. 

Seeing  that  the  Act  of  Con^ss  had  not 
authorized  any  rights  or  privileges  to  be  al- 
lowed to  the  discoverer  of  a  guano  island, 
or  any  bond  to  be  required  of  him,  or  any 
protection  to  be  given  to  him,  by  the  United 
States,  unless  the  President  was  of  opinion 
that  the  island  should  be  considered  as  ap- 
pertaining to  the  United  States,  the  terms  of 
the  order  of  the  President  of  July  7,  1858, 
of  his  response  of  November  17,  1858,  to  the 
protest  of  the  official  representative  of  Havti, 
and  of  his  proclamation  of  December  8,  lo59, 
clearly  show,  or  necessarily  imply,  that  the 
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President,  exercising  the  discretionary  power  impair  the  dominion  of  the  United  States  or 

conferred  upon  him  by  the  Constitution  and  the  jurisdiction  of  their  courts, 

laws,  was  satisfied  that  the  Island  of  Navassa  For  the  reasons  above  stated,  our  concla- 

was  not  within  the  jurisdiction  of  Hayti,  sion  is  that  the  Guano  Islands  Act  of  August 

or  of  any  foreign  government,  and  that  it  18,  1856,  chap.  164,  re-enacted  in  title  73  of 

should  be  consider^  as  appertaining  to  the  the  Revised  Statutes,  is  constitutional  and 

United  States.  valid ;  that  the  Island  of  Navassa  must  be 

But  the  case  does  not  rest  here.     The  sub-  considered  as  appertaining   to   the   United 

sequent  action  of  the  President,  through  the  States ;  that  the  Circuit  Court  of  the  United 

appropriate  departments,  has  put  the  matter  States  for  the  District  of  Maryland  had  juris- 

beyond  all  Question.  diction  to  try  this  indictment,  and  that  then 

In  a  circular  of  the  Treasury  Department  is  no  error  in  the  proceedings, 

of  February  12,  1869,  "relative  to  the  guano  Jud(fment  affirmed, 

islands  appertaining  to  the  United  States,^  No.  1142,  Edwivrd  Smith  y    United  Stata, 

and   addressed    "to   collectors   of  customs,"  and  No.  1144,  George  8.  Key  y.  United  Statet, 

the  Secretary  of  the  Treasury  said:    .You  argued  and  decided  at  the  same  time,  an 

will  find  hereto  annexed  a  corrected  list  of  substantially  similar,  and  in  those  cases  also 

the  guano  islands,  bonded  under  the  Act  of  the  jvdgments  are  affirmed, 

August  18,  1856,  as  appears  by  the  bonds  and  "" 

papers,  transmitted  from  the  Department  of  

State,  now  on  file  in  the  office  of  the  first       

comptroller  of   the  treasury.     The   several  UNITED  STATES,  exrd^IL  Mason  Lislv,  {Z^ 

islands  named  and   described  in  said   list  Plff.  in  Err., 

having  been  duly  bonded,  and  considered  by  c. 

the  President  of  the  United  States*  as  apper-  jqhN   R.    LYNCH,  Fourth  Auditor,    and 

taming  to  the  United  States,    in  manner  and  BENJAMIN  F.  GILKE30N.  Second 

form  prescribed  by  said  Act,  and,  as  a  con-  Comptroller,  of  the  Tbeasubt 

sequence  thereof,  Drought   under   the   laws  Qp  Ting  United  States. 

regulating  the  coasting  trade,  your  attention 

is  directed  to  the  same  with  a  view  to  the  (See  8.  a  Beporter*8  ed.  28&4e87j 

proper  enforcement  of  the   laws  regulating 

intercourse   with  said    islands.**    The   list,  Jurisdiction  of  this  court — when  the  validUff  pf 

annexed  to  that  circular,  of  "guano  islands  an  authority  exereieed  under  the  United  Statm 

pertaining  to  the  United  States  and  bonded  iB  drawn  in  question — second  comptroller  and 

under  the  Act  of  August  18,  1856,  **  included  fourth  auditor, 

the  Island  of  Navassa. 

Finally,  by  letters  from  the  Secretary  of  1-   The  vaUdlty  of  an  authority  exerctoed under ths 

State  to  the  Haytian  minister  on  December  United  States  is  not  drawn  in  question,  so  as  to 

81.  1872,  and  on  June  10,  1873  (mentioned,  firive  this  court  Jurtodiotionrt  the  case,  ev^^ 

under  mistaken  dates,  in  3  Wharton's  Inter-  anapt  done  by  such  authority  is  disputed, 

national   Law  Digest,  $   812.  and  copies  of  «.   The  validity  of  an  authority  to  drawn  in  Quei- 

which  have  been  Sbfe^ined  from  the  depart-  S^.^^!?.  !^SH'*fS.ho:Sr''i  fJ^^^S^'^ 

ment.of  State),  it  appears.that    upo/the  !r?o^„Si Se^suSl^'^^dS^^ 

t^r^TanroMSsT'^^^^^^  ^  The  authority  of  the  second  comptroller  «.- the 

tlie    island   or  JNavassa,    ine    Unitea    btates  ^^^^h  auditor  of  the  Treasury  of  the  United 

utterly  and  finally  denied  the  validity  of  the  q^^  ^  ^ot  denied,  nor  the  validity  of  that  an- 

claim,  and  re-asscrted  and  maintained  tneir  thority  questioned,  when  it  is  claimed  that,  in  the 

exclusive    jurisdiction   of    that    island,    by  exercise  of  a  valid  authority,  they  erred  in  the 

reason  of  its  discovery  and   occupation   by  disallowance  of  fees  or  milaire  to  an  officer  to 

Duncan  and   Cooper,  and   under  the  Act  of  which  he  is  entitled,  and  refused  to  pay  him  thci 

Congress  of  1856.  same. 

The  only  other  point  presented  by  the  rec-  [No.  1196.] 

ord  and  argued  in  behalf  of  the  defendant  is  Argued  Not,  £0,  1890,  Decided  Dec  8,  2890,. 
his  exception  to  the  exclusion  of  evidence 

that  in  April,  1889,  a  foreign  vessel  was  JN  ERROR  to  the  Supreme  Court  of  the  DIs- 
loaded  at  Navassa  with  guano  intended  for  L  trict  of  Columbia,  to  review  a  Judgment 
the  use  of  persons  other  than  citizens  or  resi-  dismissing  a  petition  for  mandamus  to  corn- 
dents  of  the  United  States.  It  was  argued  mand  the  Fourth  Auditor  and  Second  Comp- 
that  this  evidence  was  admissible,  as  show-  troller  of  the  United  States  Treasury  to  auoit 
ing  a  breach  of  condition  of  Cooper's  bond,  an  account  and  issue  a  warrant  to  pay  the  same, 
and  a  consequent  forfeiture  of  his  rights.  Dismissed, 

under  the  provision  of  section  2  of  the  Act  ———^-^-^—-^—^——^ 

of  1856,  re-enacted  in  Rev.  Stat.,  §5574.     It  NoTm.-As to fwriadictioninthe  United  Statesatt- 

does   not    distinctly   appear    whether    such  preme  Court,  where  federal  question  arises^  or  u^ers 

breach  took  place  before  or  after   April  16,  art  drawn  in  question  statutes,  treaty  or  Con^UutUm. 

1889.     If  it  took  place  before,  it  was  within  ^"^i^JS  }^^  ^'  ^^^''IS^'m^  Matthewt  v. 

the  period  of  five  years,  during  which  the  ^Ttn^^^^l'^n^^HI^nr^.  n^ 

was  suspended  by  the  Act  of  April  18,  1884,  ^ttutton;  to  revise  decrees  of  staU  courts  as  to  cot^ 

chap.  24    (28  Stat.    11).     But,  whenever  the  ^emction  of  staU  Iau«,~Bee  notes  to   Jaokson  ▼. 

breach   took  place,   it   affected   the    private  Lamphire,  7:  079;  Commercial  Bank  of  finrlnnatl 

rights  only  of  the  delinquent,  and  did  not  t.  Buckingham,  12:  lOS. 
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1800.                                 Unitbd  States,  ex  rd.  Liblb,    t.  Ltkob.  880-28T 

StatemeDt  by  Mr,  Chief  Justice  Fuller:  A  rule  to  show  cause  was  thereupon  entered. 

On  the  6th  day  of  December,  1889,  R  Mason  and,  the  defendants  appearing,  it  was  agreed 

Lisle  filed  a  petition  for  a  writ  of  mandamus  in  that  the  petition  and  rule  to  show  cause  should 

the  Supreme  Court  of  the  District  of  Columbia  be  considered  and  treated  as  an  alternative  writ 

■fainst  John  R.  Lynch,  Fourth  Auditor,  and  of  mandamus,  to  which  the  respondents  might 

^njamin  F.  Gilkeson,  Second  Comptroller,  of  make  answer  or  demur  as  they  misrht  be  ad- 

the  Treasury  of  the  United  States,  and  their  vised.  The  respondents  accordingly  demurred, 

successors,  in  the  name  of  the  United  States,  their  demurrer  being  accompanied  by  the  fol- 

upon  his  relation,  couched  in  these  words:  lowing: 

•*1.  The  petitioner  avers  that  he  was  an  oflBcer  "Note.— Among  the  matters  of  law  relied 

of  the  navy  from  March  19,  1872,  to  May  6,  ^P^^  ft°<i  ^  ^  argued  in  support  of  the  above 

1872,  of  the  rank  of  lieutenant;  that  on  March  demurrer  are— 

19,  1872,  he  was  ordered  by  his  superior  officer  '  l*^-  That  mandamus  will  not  lie  against  an 
to  proceed  from  Philadelphia.  Pennsylvania,  officer  of  the  Treasury  Department  for  refusal 
tia  New  York  and  the  Pacific  mail  steamer  *o  *Wow  and  pay  a  claim  against  the  United 
from  New  York,  on  March  SOth,  to  Aspinwall,  States,  for,  however  obviously  without  legal 
across  the  Isthmus  of  Panama,  and  thence  to  Justification  his  refusal  may  be,  a  mandamus 
the  navy-yard,  Mare  Island,  California,  and  against  him  to  compel  such  allowance  and  pay- 
report  for  duty  on  board  the  U.  S.  S.  *Lacka-  ™^°t  is  none  the  less  in  effect  a  suit  against  the 
wanna;'  that  he  proceeded  by  the  said  route,  ^°!i?*,§J^*^-  ,  ,  ,  ,  .  ,  . 
in  accordance  with  said  orders,  completing  the  2d.  That.it  appearing  that  the  relator's  claim 
Journey  on  May  6,  1872.  ^ad  been  disallowed  by  the  predecessor  in  office 

**2.  That  in  obeying  the  said  orders  he  trav-  o*  ^e  respondent  Gilkeson  (to  wit.  Second 

eled  6,222  miles,  viz.,  from  Philadelphia  to  Comptroller  May nard),  and  there  being  no  al- 

New  York,  88  miles;  from  New  York  to  Mare  legation  of  the  production  before  the  respond- 

Island,  6,184  miles.    For  his  traveling  expenses  ents  of  newly  discovered  material  evidence,  or 

from  Philadelphia  to  New  York  he  was  paid  ^^^^  ^^^  original  disallowance  involved  errors 

M.80,  being  at  the  rate  of  ten  cents  per  mile;  »'  computation,  it  is  not  competent  for  these 

but  for  his  traveling  expenses  from  l^w  York  respondents  to  reopen  the  setUement  involving 

to  Mare  Island  he  was  only  credited  with  mil-  such  disallowance." 

acre  for  the  distance  between  the  extreme  points  mu                    i.      j  t.    ^i.    a              ^      ^ 

by  the  overland  routc>-a  route  he  was  not  or-  ^f^t^^J^.^lt  ^nl^^i  ^ISfn^.H^' 

dcred  to  travel  and  did  not  travel-8,248  miles,  ^f.^J^.^Pjl'^^  fll^'l  ?^°  .-n^f  ?^.?^h,^"  n^H 

at  ten  cento  per  mile,  amounting  ti  $324.80,  ment  rendered  deny  ng  the  relief  sought,  and 

whereas,  by  the  law  in  force  at  tSe  timVof  the  d'S'D'ss^og  the  petition.    The  pending  wnt  of 

travel  (Act  of  March  8.  1885,  4  Stat.  atL  755).  ^™^  ^'^^  thereupon  sued  out. 

he  should  have  been  credited  with  milage  for  jf^^,.  r.  Mason  Lisle  and  J.  Edward 

the  distance  actually  traveled,  6,184  miles,  at  Carpenter  for  plaintiff  in  error. 

ten  cents  per  mile,  amounting  to  $613.40;  thus  jfr.  Wm.  A.  Maury,  Assii^tant  Atty-Oen.,  [283 

the  petitioner  has  received  $288.60  less  than  he  for  defendants  in  errorT 
should    have  received  under  the  said  Act  of 

Ck)ngress,  which  was  the  Act  which  governed  Mr.  Chief  Justice  Fuller  delivered  the  opin- 

Uie  compensation  to  be  paid  for  milage  at  that  ion  of  the  court: 

time.  As  the  matter  in  dispute  does  not  reach  the 

*'8.  That  the  respondents  have  refused,  and  Jurisdictional  sum  or  value,  it  is  contended  that 

ftill  do  continue  to  refuse,  to  pay  the  petition-  this  court  has  jurisdiction  to  entertain  the  writ 

er,  or  to  credit  him  with,  the  sum  of  $288.60,  of  error  because  "  the  validity  of  an  authority 

that  being  the  amount  remaining  unpaid  on  the  exercised  under  the  United  States"  was  drawa 

•aid  travel  under  the  said  Act  of  Congress.  in  question  in  the  case.    23  Stat.  443.  chap.  855. 

"4.  That  there  is  no  application  of  the  Stat-  The  claim  of  the  relator  arises  under  the  last 

nte  of  Limitations,  for  the  claim  was  adjusted  clause  of  section  2  of  the  Act  of  March  3, 1835, 

and  disallowed  by  Comptroller  May  nard  on  entitled  "  An  Act  to  Regulate  the  Pav  of  the 

February  2. 1887,  the  saicf  disallowance  being  a  Navy  of  the  United  Stales"  (4  Slat.  ^55,  757, 

clear  violation  of  the  said  Act  of  ConCTess.  chap.   27;,  which  reads:    *'It  is  hereby  ex- 

* 'Therefore,  the  said  travel  having  been  per-  pressl^r  declared  that  the  vearly  allowance  pro- 
formed,  the  distance  having  been  correctlv  com-  vided  in  this  Act  is  all  the  pay,  compensation 
puted,  the  application  of  the  said  Act  of  Con-  and  allowance  that  shall  be  received  under  any 
gress  to  the  said  travel— under  the  Acto  of  circumstances  whatever,  by  any  such  officer 
Congress,  Rev.  Stat.  1878,  sections  273,  277,  or  person,  except  for  travehng  expenses  when 
prescribing  the  duties  of  the  accounting  officers  under  orders,  for  which  ten  cento  per  mile  shall 
—is  a  mere  ministerial  duty,  the  exercise  of  a  be  allowed." 
discretion  being  invalid  under  the  said  sections.  By  section  278  of  the  Revised  Statutes  it  is 

"Wherefore  the  petitioner  prays  that  a  writ  provided  that:  '*It  shall  be  the  duty  of  the 
of  mandamus  may  be  issued  to  the  said  re-  second  comptroller:  First.  To  examine  all  ac- 
spondents,  commanding  them  to  audit  the  pe-  counto  settled  by  the  second,  third  and  fourth 
titioner's  account  for  the  said  travel  and  allow  auditors,  and  certify  the  balances  arising  there- 
the  same,  and  to  issue  a  warrant  in  the  manner  on  to  the  Secretarv  of  the  Department  in  which 
it  is  the  custom  of  the  Treasury  to  issue  war-  the  expenditure  has  been  incurred.  Second, 
rants  for  the  payment  of  milage  under  the  said  To  countersi^ijn  all  warrants  drawn  by  the  Sec- 
Act  of  Congress  of  March  3,  1835,  the  same  retaries  of  War  and  of  the  Navy  which  shall 
being  mandatory  upon  the  accounting  officers."  be  warranted  by  law." 
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And  bj  sectioD  277:  "The  duties  of  the 
auditors  shall  be  ts  follows:  .  .  .  Fifth.  The 
fourth  auditor  shall  receive  and  examine  all 
accouDts  accruing  in  the  Navy  Department  or 
telatiye  thereto,  and  all  accounts  relating  to 
navy  pensions;  and,  after  examination  of  such 
accounts,  he  shall  certify  the  balances,  and 
shall  transmit  such  accounts,  with  the  vouchers 
and  certificate,  to  the  second  comptroller  for  his 
decision  thereon." 

Section  286  provides:  "All  claims  and  de- 
mands whatever  by  the  United  States  or  against 
284]  them,  and  all  accounts  whatever  in  which  the 
United  States  are  concerned,  either  as  debtors 
or  as  creditors,  ^oJl  be  settled  and  adjusted  in 
the  Department  of  the  Treasury." 

By  the  Act  establishing  the  offices  of  comp- 
troller and  auditor  the  former  was  authorized 
and  required  "to  superintend  the  adjustment 
and  preservation  of  tne  public  accounts,"  and 
"  to  examine  all  accounts  settled  by  the  audi- 
tor; "  and  it  was  made  the  duty  of  the  latter  "  to 
receive  all  public  accounts,  and  after  examina- 
tion to  certify  the  balance  and  transmit  the 
accounts,  with  the  vouchers  and  certificate,  to 
the  comptroller  for  his  decision  thereon."  1 
Stat.  66. 

Considering  the  accepted  definition  of  an 
auditor,  with  the  language  used  in  these  pro- 
visions, the  fourth  auditor  may  be  correctly 
aaid  to  be  authorized  to  examine  accounts 
accruing  in  the  Navy  Department,  compare 
the  items  with  the  vouchers,  allow  or  reject 
<diarges.  and  state  the  balance;  and  the  comp- 
troller has  authority  to  revise  the  action  of  the 
auditor  and  certify  the  balances  finally  found 
by  him. 

It  is  stated  in  the  opinion  delivered  by  Mr, 
Chirf  Justice  Waite  in  United  States  v.  Qto- 
Jiam,  110  U.  8.  219,  220  [28: 126J,  cited  on  be- 
half of  relator,  that  it  was  found  as  a  fact  in 
that  case  "that  on  the  6th  of  April,  1885,  which 
was  oniy  a  little  more  than  a  month  after  the 
Act  of  1885  passed,  circular  instructions  were 
issued  from  the  Treasury  Department  to  the 
effect  that  milage  at  the  rate  of  ten  cents  a 
mile  was  fixed  by  law,  and  should  be  paid  for 
traveling  expenses  within  the  United  States, 
but  that  the  usual  and  necessarv  passage  money 
actually  paid  by  officers  returning  from  foreign 
aervice,  under  orders  or  on  sick  ticket,  when 
they  could  not  return  in  a  public  vessel,  would 
be  paid  as  theretofore,  as  well  as  the  like  ex- 
penses of  officers  going  out.  The  Navy  Regu- 
lations adopted  in  1865,  and  in  force  in  1872, 
when  the  claim  of  Graham,  the  appellee, 
accrued,  provided  that '  for  traveling  out  of  the 
United  States  the  actual  expenses  only  are 
allowed.'  It  is  also  found  tiiat  from  the  time 
of  the  passage  of  the  Act  of  1885  until  the 
decision  of  Temple's  Case  in  this  court,  the 
Naw  and  Treasuir  Departments  had.  with  a 
single  exception,  always  held  that  the  ten  cents 

2861  ^  ™^^®  ^^^  ^^^  Apply  ^o  travel  to,  from  or  in 
-*  forcism  countries,  but  only  to  travel  in  the 
United  States.  In  Templets  Case,  the  long  con- 
tinued practice  in  the  Departments  was  relied 
on  to  justifv  the  decision  of  the  accounting 
officers  of  the  treasury  against  him,  but  the 
fact  of  the  actual  existence  of  the  practice  was 
Dot  found,  as  it  has  been  now." 

Tlie  decision  in  United  States  v.  T^ple,  105 
V.  S,  97  [26:  967],  was  announced  at  October 
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Term,  1881.  That  case  brought  under  con* 
sideration  the  Act  of  Con  m-ess  of  June  80, 1878, 
relating  to  the  milage  of  officers  of  the  navy, 
while  Oraham's  Can  arose  under  the  Act  of 
March  8, 1885,  and  it  was  held  that,  as  the  lan- 
guage of  the  Statute  in  each  instance  was  cletr 
and  precise  and  its  meaning  evident,  there  wai 
no  room  for  construction,  and  that  eight  oenti 
a  mile  in  the  one  case  and  ten  cents  in  the 
other  was  properly  allowed  the  claimants  hj 
the  Court  of  Claims,  from  whose  judements  in 
their  favor  appeals  were  prosecuted  to  tfaJi 
court. 

It  is  now  argued  that  the  duty  of  the  Fburth 
Auditor  and  of  the  Second  Comptroller,  under 
the  last  clause  of  section  2  of  the  Act  of  1885, 
and  the  decision  of  this  court  in  relation  to  it, 
was  merelv  ministerial,  and  that  by  the  disal- 
lowance of  relator's  claim  for  milage  theia 
officers  exercised  a  discretion  which  they  did 
not  possess;  tliat  this  was  an  invalid  exercise 
of  an  authority  under  the  United  States;  and 
that  hence  the  validitv  of  the  authority  was 
drawn  in  question.  In  order  to  justifv  this 
position,  however,  the  validity  of  the  authority 
must  have  been  drawn  in  ouestion  directly  and 
not  incidentally.  The  validity  of  a  statute  is 
not  drawn  in  question  every  time  rights  claimed 
under  such  statute  are  controverted,  nor  is  the 
validitv  of  an  authority,  every  time  an  act  done 
by  such  authority  is  disputed.  The  validity  of 
a  statute  or  the  validity  of  an  authority  la 
drawn  in  question  when  the  existence,  or  con- 
stitutionality, or  legality  of  such  statute  or 
authority  is  denied  and  the  denial  forms  the 
subject  of  direct  inquiry. 

We  think  that  the  authority  of  the  Second 
Comptroller  and  the  Fourth  Auditor  is  not 
thus  denied  here,  nor  the  validity  of  that 
authoritv  questioned,  but  that  what  is  claimed 
is  that,  in  the  exercise  of  a  valid  authority,  the 
Auditor  and  Comptroller  erred  in  respect  to  an 
allowance,  in  view  of  the  decision  of  thia  court 
in  another  case. 

In  Decatur  v.  Paulding,  88  U.  8. 14  Pet  49T, 
615  [10:  559,  568],  it  was  remarked  by  Mr. 
Chi^  Justice  Taney  that  the  duties  to  l>e  per- 
formed bv  the  head  of  an  executive  depart- 
ment of  the  government,  whether  imposed  bj 
Act  of  Congress  or  by  resolution,  are  not.  In 
general,  mere  ministerial  duties;  that  depart- 
mental duties  are  executive  in  their  nature; 
that  the  laws  and  resolutions  of  Congress, 
under  which  the  departments  are  required  to 
act,  have  to  be  expounded  in  the  exercise  of 
judgment;  and  that,  while  the  court  would  nol 
be  lK>und  to  adopt  the  construction  given,  when 
departmental  decisions  are  under  review  in  a 
proper  case  the  court  would  not  by  mandamus 
control  the  exposition  of  statutes,  bv  direct 
action  upon  executive  officers.  In  relation  to 
the  interpretation  of  a  Pension  Law  by  the 
commissioner  of  pensions  and  the  Secretary  of 
the  Interior,  in  United  States,  ex  rd,  Duni 
V.  Blaek,  Commissioner,  128  U.  S.  40,  48  1.^. 
854, 857],  Mr.  Jt/«<tce  Brad  ley  said:  "  Whether, 
if  the  law  were  properly  be'fore  us  for  consid- 
eration, we  should  be  of  the  same  opinion,  or 
of  a  different  opinion,  is  of  no  cons^uence  in 
the  decision  of  this  case." 

The  contention  of  the  relator  Is  that  the 
interpretation  he  puts  upon  the  Act  la  loo 
obviously  correct  to  admit  of  dispute,  and  thai 

187  U.8. 


rder  coenung  uteee  omcers  to  proceea  in  &      noovtrtb   tAx 

'"jhatJudgiDeo^upoD^lhegTOUud      the  purpo«e  or  avoidln*  the  Ux:  tbe  law  oon- 
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tbiM   court  baa  m   decided;   but  It  does  oot  deodi  under  sectloD  La)  depends  (olcl?  upon  the 

follow  because  the  dedsion  of  tbe  ComptroDer  qnestloawbetberdlTldeads  were,  in  fact,  dooUrad 

and  Auditor  may  have  been  erroneoua,  that  the  «"«  *»«  p«j»ble  to  nookbolden. 

usertloD  of  relator  to  that  effect  raises  a  cog-  ■•   If  the  bank.  Id  groodralth  and  by  mistake,  mad* 

Bizable  controversy  as  to  tbeir  autliorjtv  to  ■  deolaraUoDofdlviaeQds,  irhenft  was  not  Id  a 

proceed  at  all.    What  the  relator  sought 'wa«  '™l!?!?'"°°'°  '^J^.'^  ""f^  J"^l\^ 

u  order  coercing  these  officers  to  proceed  in  a  ^^^^^'^  courts  Id  an  aotloo  brousbC 
particular                ,.,■,..,      r. 
Court    *  ■ 

urged,  it  would  not  be"for  want  of  power  in  rfuiflvtiyMumi' iTsuohToMeTth'Irt^d^^ 

the  Auditor  to  audit  the  account,  and  In  Ibe  dedaiedand paid Isadlvldead earned. 

Comptroller  to  revise  and  pass  upon  it,  but  [No.  90  ] 

becauae  those  officers  had  disallowed  what  they  ArjpiedSdt.»4,tS,  1890.  DtoiatdDu.8. 1890. 
ought  to  have  allowed  and  erroneously  con- 

•trued  what  needed  no  construction.     Thia  pf  ERROR  totheCircultCourtoftheUntteii 

would  not  in  any  degree  Involve  the  validity  of  i  Slates  for  the   Southern  District   of   Now 

their  authority.    8jww  v.   United  Statet,  118  York,  to  review  a  iudirmeot  affirminjt  a  Judir- 

D.  8.  846,  SOSraOiSOT,  20B];  Baitimore  A  P.  ment  of  the  District  Court  of  the  same  District 

B.  Co.  ».  Hopkini,  180  U.  8.  210  ^:  fiOS].    In  in  favor  of  the  United  8iaU8  against  a  NaUonal 

Oautim  T.  Utah  TerriUrry,  182  U.  8.  832  [83r  Bank  for  the  recovery  of  a  tax     A^rmad. 

4SXi\,  the  power  vested  in  the  governor  of  the  The  facU  are  stated  in  the  opinion. 

Territory  of  tJtah,    by  the   Organic   Act,  to  Mettn.  Martin   <£  Smith.   M,  W.  Divine 

appoint  an  auditor  of  public  accounts  was  ^nd  Aaron  Pemnlnvton  Whitehead  for 


appoint  an  auditor  of   public   accounts   was   ^nd  Aaron  Pennlurtan  Whitehead  for 
drawn  in  question;  and  in  Cloughy,  Curtu,  IS4  plajntlil  in  error 
U.  8.  881,  88&  [83:  M8.  M8],  tte  lawful  exist-       Mr.  A.  X  Parher,  AtHOant  Attv-Om.. 
eoce,  as  the  Legislaiive  Awtembly  of  the  Tern-  for  defendant  In  error, 
tory  of  Idaho,  ot  a  body  of  persons  claiming  lo 

exercise  as  such  tbe  legislative  power  conferred  Hr.  /i/«(ic<  Harlan  delivered  tbeoptalonot 
by  Congress,  was  conttoverled.     In  Neilton  ».    the  court; 

Laaoa.  48  U.  8.  7  How.  772,  TT5  [12:  906,  9091^  This  action  waa  brought  in  the  District  Court 
ftoo  G3  D.  8. 12  How.  98  [18:  909],  tbe  plainiiS  of  the  United  8tates  for  the  Southern  District 
In  error  claimed  the  land  In  dispute,  throu^th  ot  New  York  to  recover  certain  amouuts  al- 
as authority  exercised  by  the  Secrelacy  of  llie  teged  to  be  due  the  United  States  for  taxes  on 
Treasury,  and  the  state  court  decided  against  "profits"  made  and  realized  by  lb e  Central  Na- 
ils validity.  The  existence  or  validity  of  the  tional  Bank  from  itsbusinessforthejears  1868, 
authoritjwasprimarilyinvolvedlntheserases,  1867,  1868  and  1870,-namely,  |i}6,5a5.69  for 
and  they  conUin  nothing  to  the  contrary  of  1868,  (70.008.23  for  1867,  179,800  for  1868 
our  present  conclusion.  and  $83,760  for  1870 — of  which  no  return  was 

nby  the  relator  did  not  bring  suit  in  the  made  lo  the  ssseasor  or  assistant  assessor  of  the 
Court  ot  Claims  does  not  appear,  nor  does  tbe  district  in  which  tbe  Bank  was  located,  and  on 
record  show  the  reaaous  of  the  Second  Comp-  which  no  tax  was  paid  lo  tbe  oollecior,  as  re- 
troller  for  rejecting  thia  cisim  in  1687,  nor  for  quired  b;  law.  A  demurrer  to  various  counts 
tbe  action  of  the  present  Auditor  and  Comp-  of  (he  answer  was  overruled,  with  leave  to 
tioller,  other  thanasindicaied  in  tbedemurrer.  the  government  to  amend  its  complaint.  10 
These  matters  are,  however.  Immaterial  in  the   Fed.  Rep.  013. 

view  which  we  lake  of  the  case.  An  amended  complaint  was  filed, which  pro- 

The  writ  ef  error  must  bt  dimUitd,  and  it  i*  ceeded  upon  the  ground  that  the  Bank  in  each 

m  ordered,  of  the  above  yeara  "declared  a  dividend  or 

dividends  in  money  due  to  its  stockholder»" 

of  tbe  above  amoonts,  for  Uie  years  named,  re- 
]  CENTRAL  NATIONAL   BANE,  Hff.  in  spectively,  of  which  no  return  waa  made,  and 
.Srr.,  OD  which  no  lax  was  paid. 

«.  Tbe  action  was  based,  chieflv,  upon  section 

UNITED    STATES  l^f* "'  '*"«  ^-'^^  ■*'  Congress  of  June  80,  1864, 

entitled  "An  Act  to  Provide  lulemal  Revenue 

<Bee  8.  U  Bepoiter>s  ed.  B&s-asa )  lo  Support  the  Qoverumenl,  to  Pay  Interest  on 

tbe  Public  Debt,  and  for  Other  Purposes"  (18 

ToMition  of  national  hankt—liabilitji  of  hank  Stat.  228,  268,  cbap.  173),  as  amended  by  tbe 

—mUtakt  in  dividend*— preqf  qf  no  earn-  Act  of  July  18,  1866  (14  Slat.  OS,  188,  cbap. 

ine$.  184).    That    section    provided:    "That  there 

shall  be  levied  and  collected  a  tax  of  five  per 

L   A  national  liank  has  no  right  to  omit  from  It*   txntum  on  all  dividends  in  all  scrip  or  money 

Tecum  tor  the  purposea  ot  taxation,  required  b;    thereafter  declared  due,  wherever  and  when- 

■ec.  ISO  o(  the  Act  of  June  80.  ISM.  a  statemeDt   g^g,  [i^e  ^^^  gj,,)!  ^  payable,  to  stockholdeta, 

M^"^^^^^,^'  '   policy-holders  or  depo^lbrs,  or  parlies  whalso- 

.    ™  »t.^J^ .    i^ ,  .*.  .,_    ever,  including  non^deDt.':,  whether  citizens 

■    The  liability  ot  the  bank  f grata,  on  If  d^v^   (,,  ^fi,„,_  „  ^  o,  ,t,e  earnings,  income  or 

"MOTa-nHKta«Ki™  c/ rt«A  «- .Ao™<n  ci^Tx..   gams  of  any  bank,  tnMt  Company,  saving  In- 

nrtton  does  not  *mpa(roW(,MHon.oy«n/racn-W   ftitution,  and  of  any  fire,  marine,  life,   mland 

amof  staTM  o/notlonoitKinluondoUin-cofpora-   insurance    company,  either  slock  or  mutual. 

(tons,— see  tub  to  Provldeaoe  Bank  t.  BlUlnn.    underwbalever  nsmeor  slyieknownor  called, 

TMi.  in  the  United  States  or  Teiritoriei,  whether 
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nally  incorporated  or  ezistiog  under  general 
8,  and  on  all  andistributed  sums,  or  sums 
de  or  added  during  tbe  vear  to  their  surplus 
contingent  funds;   and  said  banks,  trust 
mpanies,  saving  institutions  and  insurance 
mpanies  shall  pay  the  said  tax,  and  are  here- 
/  authorized  to  deduct  and  withhold  from  all 
ayments  made  on  account  of  any  dividends 
r  sums  of  money  that  may  be  due  and  pay- 
ible  as  aforesaid  the  said  tax  of  five  per  centum. 
A.nd  a  list  or  return   shall  be  made  and  ren- 
dered to  the  assessor  or  assistant  assessor  on  or 
before  the  tenth  daj  of  the  month  following 
that  in  which  any  dividends  or  sums  of  money 
became  due  or  payable  as  aforesaid;  and  said 
list  or  return  shall  contain  a  true  aod  faithful 
account  of  the  amount  of  taxes  as  aforesaid; 
and  there  shall  be  annexed  thereto  a  declaration 
of  the  president,  cashier  or  treasurer  of  the 
bank,  trust  company,  savings  institution  or 
insurance  company,  under  oath  or  affirmation, 
in  form  and  manner  as  mav  be  prescribed  by 
the  commissioner  of  internal  revenue,  that  tbe 
same  contains  a  true  and  faithful  account  of 
the  taxes  as  aforesaid.    And  for  anv  default 
in  the  making  or  rendering  of  such  list  or  re- 
turn, with  such  declaration  annexed,  the  bank, 
trust  company,  savings  institution  or  insurance 
]     company  making  such  default  shall  forfeit, 
as  a  penalty,  the  sum  of  one  thousand  dollars; 
and,  in  case  of  any  default  in  making  or  ren- 
dering said  list  or  return,  or  any  default  in  the 
payment  of  the  tax  as  lequircKl,  or  any  part 
thereof,  the  assessment  and  collection  of  the 
tax  and  penally  shall  be  in  accordance  with 
the  general  provisions  of  law  in  other  cases  of 
neg£ct  and  refusal:    Provided,  That  the  tax 
upon  the  dividends  of   life  Insurance  com- 
panies shall  not  be  deemed  due  until  such  divi- 
dends are  payable,  nor  shall  the  portion  of  pre- 
miums returned  by  the  mutual  life  insurance 
companies  to  their  policyholders,  nor  the  an- 
nual or  semi-annual  interest  allowed  or  paid  to 
the   depositors  in  saving  banks  or  savings 
institutions,  be  considered  as  dividends." 

Section  121  of  the  same  Act  is  as  follows: 
"  That  any  bank  legally  authorized  to  issue 
notes  as  drculution,  which  shall  neglect  or 
omit  to  make  dividends  or  additions  to  its  sur- 
plus or  contingent  fund  as  often  as  once  in  six 
months,  shall  make  a  list  or  return  in  dupli- 
cate, under  oath  or  affirmation  of  the  president 
or  cashier,  to  the  assessor  or  assistant  assessor 
of  the  district  in  which  it  is  located,  on  the  first 
day  of  January  and  July  in  each  year,  or  with- 
in thirty  days  thereafter,  of  tbe  amount  of 
profits  which  have  accrued  or  been  earned  and 
received  by  said  bank  during  the  six  months 
next  preceding  said  first  days  of  January  and 
July;  and  shall  present  one  of  said  lists  or  re- 
turns and  pay  to  the  collector  of  the  district  a 
duty  of  five  per  centum  on  such  profits,  and  in 
case  of  default  to  make  such  list  or  return  and 
payment  within  the  thirty  days  as  aforesaid, 
shall  be  subject  to  the  provisions  of  the  fore- 
going section  of  this  Act:  Provided,  That 
when  any  dividend  is  made  which  includes 
any  part  of  the  surplus  or  contingent  ftmd  of 
any  bank,  trust  company,  savinirs  institution, 
insurance  or  railroad  company,  which  has  been 
assessed,  and  the  duty  paid  thereon,  the  amount 
of  duty  so  paid  on  that  portion  of  the  surplus 
or  contingent  fund  may  be  deducted  from  tlte 
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duty  on  such  dividend."    14  Stat.  284,  chaa 
284. 

The  answer  to  the  amended  complaint  denies, 
on  information  and  belief,  that  during  the 
period  from  the  1st  of  January,  1866,  to  the  Slit 
day  of  December,  1866,  the  defendant  declared 
a  dividend  or  dividends  in  money  due  to  iti  [S^l 
stockholders  of  the  amount  of  $56,555.69, 
whereof  no  return  was  made,  and  on  which  no 
tax  was  paid;  and  denies  that  the  alleged  divi- 
dend or  dividends  were  liable  to  the  tax  of  five 
per  cent  as  claimed  by  the  government. 

As  a  separate  defense  to  the  cause  of  action 
based  upon  the  alleged  declaration  of  dividends 
for  the  year  1866,  the  Bank  averred  that,  in  1866, 
it  was  required  by  the  laws  of  New  York,  not 
only  to  retain  from  the  dividends  to  its  stock- 
holders the  amount  of  the  municipal  tax  levied 
by  that  State  against  stockholders  on  the  value 
of  its  shares  of  capital  stock  owned  by  them,  re- 
spectively, but  to  pay  over  to  the  proper  state 
officers,  out  of  its  funds,  the  amount  of  taxes 
thus  levied  upon  the  par  value  of  said  stock, 
and  deduct  the  amount  ratably  from  the  divi- 
dends to  be  paid  by  it  to  stockholders;  that  in 

1866,  in  pursuance  of  the  laws  of  New  York, 
it  retained  and  paid  to  such  officers  the  amount 
of  taxes  so  levied  by  the  State  upon  the  shares 
of  defendant's  stock  owned  by  stockholders, 
and  the  amount  so  paid  was  $56,555.69;  that 
in  making  up  returns  to  the  United  States  as- 
sessor it  did  not  include  that  amount  in  its 
statement  of  dividends,  being  advised,  and  now 
insisting,  that  such  amount  was  a  legitimate  ex- 
pense of  its  business  and  in  no  sense  part  of 
dividends,  or  to  be  returned  as  such. 

The  Statute  of  New  York  here  referred  to  is 
that  of  April  23,  1866,  providing  that  no  tax 
shall  thereafter  be  assessed  upon  the  capital  of 
any  bank  or  banking  association  organized 
under  the  authority  of  the  State  or  of  theUnited 
States,  '*but  the  stockholders  in  such  banln 
and  banking  associations  shall  be  assessed  and 
taxed  on  the  value  of  their  shares  of  stock 
therein;"  such  shares  to  be  ''included  in  the 
valuation  of  the  personal  property  of  such 
stockholder  in  the  assessment  of  taxes  at  the 
place,  town  or  ward  where  such  bank  or  bank- 
ing association  is  located."  The  6th  section  of 
that  Act  provides:  "For  the  purpose  of  collect- 
ing such  taxes,  and  in  addition  to  any  otiier 
law  of  this  State,  not  in  conflict  with  the  Con- 
stitution of  the  United  States,  relative  to  the 
imposition  of  taxes,  it  shall  be  the  duty  of  every 
such  bank  or  banking  association,  and  the  Q 
manafring  officer  or  officers  thereof,  to  retain 
so  much  of  any  dividend  or  dividends  belonging 
to  such  stockholder  as  shall  be  necessary  to  pay 
any  taxes  assessed  in  pursuance  of  this  Act, 
until  it  shall  be  made  to  appear  to  such  officer 
that  such  taxes  have  been  paid."  Laws  of  N. 
Y.  1866,  vol,  2,  p.  1647. 

A  simikir  defense  was  made  in  respect  to  tbe 
alleged  declarations  of  dividends  for  the  years 

1867,  1868  and  1870. 

In  reference  to  the  causes  of  action  based 
upon  the  alleged  declarations  of  dividends  for 
1866.  1867  and  1868,  the  Bank  makes  further 
special  defenses,  which  are  set  out  at  great 
length,  but  are  stated  by  its  counsel  as  fol- 
lows: "That  in  each  of  said  years  1S66, 
1867  and  1868  the  Bank  susUined  losses  from 
the  embezzlement  of  its  funds,  by  its  cashier. 
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to  an  amount  in  each  of  said  years  large] y  ex- 
ceeding the  amount  of  the  bo  called  'dividend' 
or  state  tax  for  such  year;  that  said  losses 
were  concealed  from  the  other  officers  of  the 
Bank  until  July,  1869,  and  in  the  interim  the 
Blink  was  led  to  believe  that  its  profits  were 
much  larger  than  they  actually  were,  and  to 
pay  and  distribute  among  its  stockholders,  and 
to  assume  to  add  to  its  surplus  fund,  much 
larger  sums  than  it  had  actually  earned,  and 
to  make  erroneous  returns  of  its  dividends  from 
earnings  and  of  its  additions  to  surplus,  and  to 
pay  to  the  United  States  a  much  larger  tax 
thereon  than  was  really  payable.  The  follow- 
ing Is  a  summary  of  the  erroneous  returns  so 
made,  and  of  the  erroneous  taxes  so  paid  to  the 
United  States,  as  stated  in  said  separate  de- 
fenses: 

Addition  Five 

Tear.     JMvldend.  to  Surplus      TotaL  percent 

Fund.  tax  paid. 

1806....  $448,947  96     $3l),000     $478,047  86  $S8,047  86 

18S7....     825.780  40       80.000       855,780  40  17.780  48 

1868....     815,780  48       80,000       845.789  48  17,289  48 

Amount  of  taxes  paid  on  erroneous  divi- 
dends, and  on  erroneous  additions  to 
surplus,  during  said  three  years $50,036  88 

*'That,  in  making  said  erroneous  dividends 
and  additions  to  the  surplus,  the  Bank,  in  each 
of  said  years,  drew  the  same  largely  from  its 
capital  and  its  surplus  earned  in  former  years, 
and  that  since  its  discovery  of  said  losses  it  has 
been  compelled  to  apply  its  profits  made  since 
July  1,  1889,  to  make  good  the  impairment  of 
its  capital  and  surplus  caused  by  said  erroneous 
payments,and  to  withhold  from  its  stockholders 
the  portion  of  its  profits  so  applied,  and  that 
the  state  taxes,  or  'dividends,'  paid  by  the  Bank 
to  the  State  of  New  York  in  1866,  1867  and 
1868  were  not  paid  from  its  earnings,  income 
or  gains  in  either  of  said  years,  but  wholly 
from  its  capita]  and  accumulated  surplus  of 
former  years,  and  was  not  liable  to  the  tax  of 
five  per  cent  imposed  by  section  120,  and  that 
section  does  not  apply  to  such  a  payment." 
The  claim  of  the  defendant,  in  its  answer,  was 
that,  if  it  may  not  treat  the  amount  paid  to  the 
State  as  municipsi  taxes  on  the  value  of  its 
stock  held  by  strckholders  as  a  legitimate  ex- 
pense of  its  business  in  the  years  1866,  1867 
and  1868,  respectively,  it  is  entitled  to  have 
deducted  from  the  amount  of  tax  on  the  sums 
alleged  to  have  been  declared  as  dividends  the 
amounts  it  paid,  through  mistake  of  fact,  on 
the  excess  of  profits  returned  for  the  above 
vears  over  the  profits  actually  made  and  real- 
ized from  its  business  in  those  years. 

In  the  district  court  a  demurrer  to  the  counts 
of  the  answer  containing  the  special  defenses 
was  overruled,  and  judgment  given  for  the  de- 
fendant. 16  Fed.  Rep.  222.  Upon  writ  of 
error  to  the  circuit  court  that  Judgment  was 
reversed,  and  the  cause  was  remitted  to  the 
district  court,  where,  upon  final  trial,_Judg- 
ment  was  rendered  in  favor  of  the  United 
Sutes  for  the  sum  of  $28,626. 88.  24  Fed.  Rep. 
577.  This  judgment  having  been  affirmed  in 
the  circuit  court,  the  case  has  been  brought 
bnv  by  the  Bank. 

The' Act  oi  Coagreat  was  correctly  inter- 
preted by  the  circuit  court.  Tiiat  the  amounts 
paid  by  the  Bank  to  the  State  in  the  yeam 
1866, 1867, 1868  and  1870  came  from  dividends 
declared  by  it  to  be  due  and  payable  to  stock- 
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holders,  as  part  of  its  earnings,  income  or  gains, 
is  entirely  clear.  Because  they  were  from 
dividends,  so  declared,  the  Bank  recognized  its 
obligation  to  pay,  and  did  pay,  the  taxes  as- 
sessed by  the  State  upon  shares  owned  by 
stockholders.  It  was  not  required  to  retain 
the  amount  of  taxes  due  the  State  except  from 
"  dividends  belongiog  to  such  stockholders." 
The  taxes  constituted  a  claim  against  stock- 
holders only,  and  the  Bank  was  made  simply 
an  agent  to  collect  them  for  the  State.  Their 
retention  by  the  Bank  out  of  dividends  declared 
due  to  stockholders  was  a  convenient  mode 
adopted  by  the  State  to  collect  its  taxes.  The 
circuit  judge  well  said  that,  in  legal  eflfect,  the 
retaining  by  the  Bank  of  the  amount  of  the 
taxes  assessed  against  stockholders  was  the 
same  as  if  it  had  paid  the  whole  dividend  to 
stockholders,  and  the  latter  had  handed  back 
the  sum  due  from  them  for  municipal  taxes,  [364 
and  authorized  the  Bank  to  pay  it.  For  these 
reasons,  the  Bank  had  no  right  to  omit  from 
its  return  a  statement  of  the  sums  retained  by 
it  for  the  State  out  of  dividends  to  stockholderg 
in  the  years  1866. 1867,  1868  and  1870. 

This  is  an  end  of  this  case,  unless,  as  con* 
tended,  the  embezzlement  of  the  Bank's  cash- 
ier, whereby  it  was  led  to  believe  that  its  profits 
were  larger  than  they  actually  were,  and 
whereby  it  was  induced  to  distribute  among  its 
stockholders  and  add  to  its  surplus  or  contin- 
gent funds  larger  sums  than  were  actually 
earned,  and  to  make  erroneous  returns  of  divi- 
dends from  earnings  and  of  additions  to  sur- 
plus, constitutes  a  defense  to  the  action.  We 
are  of  opinion  that  the  liability  of  the  Bank, 
under  section  120,  depends  solely  upon  the 
question  whether  dividends  were,  in  fact,  de- 
clared due  and  payable  to  stockholders  from 
its  earnings,  income  or  gains,  and  whether 
undistributed  sums  were,  in  fact,  made  or 
added  to  its  surplus  or  contingent  fund. 
Whether  or  not  such  dividends  should  be  de- 
clared, or  such  additions  made,  was  for  the 
Bank  to  determine.  In  view  of  the  language 
and  object  of  the  Statute,  we  hold  that  if  the 
declarations  or  additions  were  not  recalled  or 
rescinded  before  the  time  when  It  became  the 
duty  of  the  Bank  to  make  its  returns  to  the 
assessor,  the  question  whether  or  not.  for  the 
purposes  of  taxation  by  the  United  States, 
dividends  had  been  declared  due  to  stockhold- 
ers, or  additions  made  to  surplus  or  contingent 
funds,  was  closed,  and  the  liability  of  the  Bank 
for  the  tax  of  five  per  cent  on  such  dividends 
or  additions  attached.  If  the  Bank,  in  good 
faith  and  by  mistake,  made  a  declaration  of 
dividends,  or  an  addition  to  its  surplus  or  con 
tingent  funds,  when  it  was  not  in  a  condition 
to  do  so,  the  mistake  cannot  be  corrected  by 
the  courts  in  an  action  brought  to  recover 
the  tax.  Relief  must  come  from  another 
branch  of  the  government. 

In  Bailey  v.  New  York  0,  d:H,RB.Oo.,  106 
U.  S.  109,  118,  116  [27:  81, 881.  this  court  bad 
occasion  to  construe  section  122  of  the  above 
Act  of  Congress,  providing  that  **  any  railroad, 
canal,  turnpike,  canal  navigation  or  slack- 
water  company  indebted  for  any  money  for 
which  bonds  or  other  evidences  of  indebted- 
nets  have  been  issued,  payable  in  one  or  more  r36C 
years  after  da^e,  «;H>n  which  interest  is  stipu- 
lated to  be  paid,  or  coupons  wpcuiytainir  ih^ 
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iotereat,  or  nor  such  companr  that  maf  haTe 
declared  aoy  diTideod  io  scnp  or  money  due 
or  pajnble  to  iM  stockhcilders  ...  as  part  of 
the  earofngB,  pmflis.  income  or  fralos  of  such 
compnnv,  and  all  proflta  of  auch  company  car- 
ried to  Ibe  account  of  anj  fund  or  uaed  for 
Gonstructioa.  aball  be  subject  1o  and  pay  a 
tas  of  five  per  ceDtum  oq  the  aniaaiit  of 
■uch  tntereat  or  coupons,  dfridenda  or  prof- 
Ita,  whenever  and  wherever  the  same  eball  be 
pujable,"  etc.  18  SlaL  288;  14  StaL  18tt. 
The  court,  apeakloK  by  Mr.  Jrutiee  Matthews, 
aald:  "It  ia  true,  indeed,  that  bythetennaof 
the  law  the  amount  paid  aa  iutereat  on  bouda 
la  charged  witb  a  tai  aa  partof  tbeearoinga, 
altboiigb  there  may  have  been  no  net  eamlnKS 
out  of  which  to  pay  it;  but  the  law  proceeds 
upon  a  presumptiOD  which  disregards  what  la 
merely  exceptional.  And  we  have  no  hesita- 
tion In  sayln?  that,  in  reference  to  a  dividend 
declared  asotearninzs  for  the  current  year  and 
paid  as  such  to  siochholdera,  whether  to  money 
or  in  scrip,  no  proof  would  be  admissible,  for 
the  purpose  of  avoidlog  the  tax,  that  no  earn- 
ings had  in  fact  been  made.  The  law  conclu- 
■tvely  assumes,  In  such  a  case,  that  a  dirldend 
declared  and  paid  ia  a  dividend  earned."  The 
■ame  t>rindple  mnat  govern  the  GonstroctioD 
of  seciioD  130,  and  deiennlnea  the  present  case 
In  favor  of  the  Dnited  Slates. 
Jv^mmt  <^ffln>ud. 

Mr.  JtuUM  n^d  dlsaenlod. 


0.  R.  HANDLET  n  au,  AppU., 

SEBASTIAN  BTUTZ  bt  ai. 

(Bee  a  a  BepOTtcT^  ed.  ttumu 

Sfit  in  tquity  to  eompd  pajmunt  of  tUek  wvb- 
$eriptUni—juri*dietion  of  eireuit  aourt—ju- 
ritdietion  cf  UniUd  BtaUt  Suprtmt  Cbiirt. 


L  A  suit  In  equity  afalnst  •  eorporatJoQ  aa<l  Hs 
atookholdera  to  oompel  tbem  to  par  tlMtr  unpaid 
■nbecrlpHona  to  stock,  ■•  a  fund  to  be  distributed 
among  lla  creditors,  can  onlj  be  malnlaloed  hj 
one  or  more  cieditoia  In  behalf  at  all.  and  not  bj 
•nyoDo  oradltoT  to  saoura  parmentof  hi*  own 
debt  to  tlie  exoluslaD  of  othua. 

t,  Inaneqai^iuittoooinpeltbeparineDtot  Ibe 
uDpaldsubaorlptlODstotheoaplta)  (took  of  a  cor- 
poration as  a  fund  for  the  parment  of  Its  debta, 
whore  tbere  la  more  than  SS,COO  altered  to  be  due 
trom  It  Io  the  plalntltt,  the  United  SUtea  circuit 
court  baa  iurWIctlOD.  and  authorltr  to  admlnla- 
ter  and  disirlbute  the  fund  tor  the  beosBt  of  all 
Ha  creditora. 


I  UnTED  BTi.Tn, 


Oor.  Txu. 


le  trust  fund  Bdnilnl«l«rM  and  oidnvd 
1>ul«d  br  the  circuit  oourt,  In  a  suit  to 
I  stockholden  of  a  oorpoimtJoo  tfl  par 
lipUous  to  stock  to  realise  the  fund, 
>  more  Uisn  (9,000,  this  oourt  has  Juris, 
'le  appeaL  which  Is  not  aSeoted  br  tiM 


from  a  decree  of  the  Circuit  Coott 
JniCed  States  for  the  Middle  District 
ie,  adjudging  payment  by  st04^- 
a  corporation  of  the  amounts  doe 
autncriptions  to  stock  for  the  pay- 
its  of  the  corporation, 
n  to  dismiss  for  want  of  jurisdiction 
ulng  the  ^uriHdiclion  of  the  Circuit 
lion  to  ditmia  appeal  onemled,  a*i 
Hf  tA«  Cireitil  Court  tiulaintd. 


a  equity,  filed  February 
the  Circuit  Court  of  the  United 
he  Middle  District  of  Teonesaee. 
of  Penaaylvania,  of  Indiana  and 
idgmeot  creditors  of  the  Clifton 
any.  in  behalf  of  themselves  mod 
realtors  who  should  come  in  and 
» the  expenses  of  the  suit,  against 
ration,  which  was  a  Kentucky 
,  whose  chief  officers  resided  in 
and  against  sixteen  individuala, 
at  they  were  stockholders  in  tbo 
and  citizens  of  Tenneseee,  and 
lotbing  for  their  stock  and  were 
he  corporation  for  the  amouota 
1  their  llabilitlea  were  assets  ot 
tion  and  a  trust  fund  for  the  pay- 
I  its  debts;  that  the  corporatioD 
mt,  and  had  no  other  assets  tlijat 
Ts  could  reach  ;  and  that  its  offl- 
cllned  to  collect  or  to  attempt  to 
of  the  amounts  so  due  to  it,  and 
ed  to  administer  the  trust  fund, 
prayed  that  the  defendant  atock- 
ght  be  decreed  to  pay  to  th«  (SI 
uid  to  such  other  creditors  aa 
ime  parties,  such  sums  as  might 
ue  them ;  tliat  such  sums  might 
upon  the  stockholders  as  law  and 
aire ;  and  tliat  the  moneya  due 
stockholders  Io  the  corporatiMi 
«reed  to  be  held  In  trust  by  them, 
.  &uit  fund  for  Its  creditors,  and 
lered  by  the  court  as  a  trust  fund 
the  payment  of  the  debta  of  the 
;  and  for  general  relief. 
iration,  though  served  with  proc- 
appear,  and  no  further  Droceed- 
Aken  against  it.     Tlte  plaintiOa 


whMW  federal  guaiMoit  orlisi.  or  wAcrv  m  dnimi  to 
quaMcn  italutc«,  tnaty  or  OanUtiAian.  Bee  notn 
to  UartlD  r.  Hunlo',  4: 71;  Hattfaevs  r.  Zane,  i-.  SSfc 
WllUams  v.  Norrls,  fc  871. 

Jurisdktlan  <tf  UnUad  SloM  SiqtrnM  (»«r(  IS  *- 
oton  rtoU  low  ec "  ""  '    ""       '   ~ 


1890. 


Handlet  t.  Stutz. 
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dismissed  their  bill  aeainst  three  of  the  in- 
dividual defendants,  oecause,  as  recited  in 
the  order  of  dismissal,  they  were  not  within 
the  Jurisdiction  of  the  court,  being  citizens 
of  other  States  than  Tennessee.  The  other 
defendants  appeared  and  answered ;  and  upon 
a  hearing  it  was  adjudged  that  the  amount 
of  their  stock  had  never  been  paid,  and  was 
still  due  from  them  to  the  corporation,  and 
constituted  a  trust  fund  for  the  pavment  of 
the  debts  of  the  plaintiffs  and  of  other  cred- 
itors who  mieht  come  in.  A  receiver  was 
appointed,  and  the  case  referred  to  a  master 
to  receive  proofs  of  claims.  41  Fed.  Rep. 
581.  The  master's  report  allowed  si xt^- three 
claims  of  different  creditors,  amounting  in 
all  to  $22,888 ;  those  of  the  original  plaintiffs 
for  (4,032,  $3, 286  and  $464,  respectively ;  one 
other  claim  for  $3,527,  and  the  rest  varying 
from  $1,060  down  to  $8.25. 

As  to  the  claims  for  less  than  $2,000  each, 
the  defendants  excepted  to  the  master's  report, 
and  moved  the  circuit  court  to  dismiss  the 
bill  for  want  of  jurisdiction.  On  September 
6,  1890,  the  court  overruled  the  exception  and 
motion,  confirmed  the  master's  report,  and 
decreed  that  all  the  claims  allowed  by  the 
master  were  just  debts  of  the  corporation 
and  entitled  to  be  paid  out  of  the  assets ;  and 
that,  in  order  to  pay  the  amount  of  these 
debts,  the  defendants  should  pa^  to  <he  re- 
ceiver, and  he  should  be  authorized  to  col- 
lect, their  unpaid  subscriptions  to  stock, 
amounting  in  all  to  $56,175,  the  sums  so 
charged  against  five  of  the  defendants  being 
more  than  $5,000  each,  and  against  each  of 
the  other  defendants  less  than  $5,000.  The 
defendants  so  charged  with  more  than  $5,000 
appealed  to  this  court. 

The  appellees  now  moved  this  court  as 
follows : 

**  First.  To  advance  this  cause  for  hearing, 
and  now  to  hear  the  same,  so  far  as  there  may 
be  appeals  herein,  under  the  provisions  of 
the  Act  of  February  25,  1889,  chap.  236, 
questioning  the  jurisdiction  of  the  circuit 
court  to  render  certain  parts  of  the  relief 
granted  by  its  judgment  herein. 

**  Second.  To  dismiss  all  the  other  appeals 
herein,  for  the  reason  that  this  honorable 
court  has  not  jurisdiction  of  the  same. " 

By  agreement  of  parties,  and  leave  of  court, 
the  case  was  advanced  for  hearing  as  to  the 
questions  of  the  power  of  the  circuit  court 
to  grant  the  relief  decreed ;  and  those  ques- 
tions, as  well  as  the  motion  to  dismiss,  were 
submitted  on  printed  briefs. 

Mesirs.  Walter  Evans  and  Jas*  R*  Mae* 
fkrlane*  for  appellees,  for  motion: 

There  is  not  in  dispute  between  any  creditor 
and  any  appellant  as  much  as  the  required  jur- 
isdictional amount. 

Seater  v.  Bigelow,  72  U.  8.  6  Wall.  208  (18: 
Ii95);  Henderson  v.  Wadneorth,  115  U.  8.  264 
(29:  877);  SUwart  v.  Dunham,  115  U.  S.  61  (29: 
829);  Oibson  v.  Sfivfeldt,  122  U.  S.  27(80:  1083); 
Behwed  v.  Smith,  106  U.  S.  188  (27: 156). 

As  to  jurisdiction  in  the  circuit  court,  this 
court  has  conclusively  settled  the  question  in 
BtewaH  t.  Dunham,  115  U.  S.  61-65  (29:  329- 
831). 
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Mestn.  Edwin  H.  East  and  Jamas  S*. 
Pilcher»  for  appellants,  in  opposition  to  mo^ 
tion: 

The  question  of  jurisdiction  of  the  subject 
matter  is  always  to  be  considered  in  the  United 
States  courts,  even  though  not  raised  by  the- 
parties. 

Chapman  v.  Barney,  129  U.  8.  677  (82:  800); 
Suhivan  v.  Fulton  8,  B.  Co.  19  D.  S.  6  Wheat. 
450  (5:  302):  Jaek9on  ▼.  Athton,  88  U.  8.  8  Pet. 
148  (8:  898);  Grace  v.  American  Cent,  Ins.  Co. 
109  U.  S.  278  (27:  982);  Cameron  ▼.  Hodge$^ 
127  U.  S.  822  (82:  132). 

The  amount  in  controversy,  as  against  the 
several  appellants,  is  in  excess  of  $5,000. 

Germania  Nat,  Bank  v.  Cote,  28  U.  6.  L.  ed. 
961;  Morawetz,  Priv.  Corp.  §  866,  and  cases- 
cited. 

Where  two  or  more  parties  may  loin  as  a 
matter  of  convenience,  to  prevent  a  multiph'city^ 
of  suits,  in  one  action,  for  the  ascertainment 
and  distribution  of  their  respective  interests  in 
a  common  fund,  the  interest  of  each  independ- 
ent of  others  must  amount  to  the  sum  of  $3,000,. 
to  give  jurisdiction  to  the  United  States  circuit, 
court. 

Rich  V.  Bray,  2  L.  R  A.  225,  87  Fed.  Rep. 
273;  Bemard'a  Twp.  v.  Stebbine,  109  U.  S.  341 
(27:  956). 

A  creditor  must  sue  on  behalf  of  himself  and 
all  other  creditors  who  are  willing  to  join,  for 
unpaid  subscriptions. 

Taylor,  Priv.  C)orp.  g  704;  Dahney  v.  Bank 
of  South  Carolina,  8  8.  C.  124;  Sawyer  v.  Hoag, 
84  U.  S.  17  Wall.  610  (21:  781);  HiMing  v. 
WiUon,  104  III.  54;  Lan^s  Avp.  105  Pa.  49; 
Brundage  v.  Monumental  G,  dk  S.  Mfg,  Co,  li 
Or.  822;  PatUrson  v.  Lynde,  112  111.*  196. 

The  liability  is  a  trust  fund  for  the  benefit  of 
corporate  creditors,  and  no  one  creditor  can  as- 
sume that  he  alone  is  entitled  to  what  any  stock- 
holder owes. 

Patterson  v.  Lynde,  106  U.  8.  619  (27:  265). 

Although  the  distributive  share  of  each  rep- 
resentative is  below  the  amount  necessary  to- 
give  this  court  jurisdiction  of  the  appeal,  a  mo- 
tion to  dismiss  should  be  disallowed. 

Shields  v.  TTiomas,  58  U.  S.  17  How.  8  (15: 
93):  Rodd  v.  Eeartt,  84  U.  8.  17  Wall.  854  (21: 
627);  Washington  Market  Co,  v.  Hoffman,  101 
U.  S.  112  (25:  782);  Parcher  v.  Cuddy,  105  U. 
S.  778  (26:937);  Davies  v.  Corbin,  112  U.  8.  86. 
(28:  627). 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

This  is  a  bill  in  ec^uity  by  some,  in  behalf 
of  all,  of  the  creditors  of  a  corporation, 
against  the  corporation  and  holders  of  stock 
therein.  The  bill  is  not  founded  upon  any 
direct  liability  of  the  stocldiolders  to  the 
plaintiffs ;  but  upon  the  theory  that,  the  cor* 
poration  being  insolvent  and  having  no  other 
-issets,  the  sums  due  to  it  from  uie  stock* 
holders  on  their  unpaid  subscriptions  to  stock 
ought  to  be  paid  by  them  to  the  corporation 
as  a  trust  fimd  to  be  distributed  among  the 
plaintiffs  and  all  other  creditors  of  the  cor- 
poration, so  far  as  required  to  satisfy  their 
just  claims,  and  that,  the  corporation  having 
neglected  to  collect  these  sums  or  to  admin- 
ister the  trust,  and  the  plaintiffs  and  defend- 
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Bud   to  be  diBtriliuted   among  all    credltora 

<     who  Bfanuld  come  in.     Such  a  bill  can  oalj  (BeaH.  a  Beparter'i  sd.  im  twi 
be   matntalned  bv  one  or  more  creditors  in 

belialf  of  all,  and  not  by  any  one  ci^ltor  to  Omtnu*.  daiim  TtguiHng  arbitrati<m—v>)m 

secure  payment  of  bis  own  debt  to  the  ei-  atami  of  arbitral(»-i  it  a  eonditim  pnctdent 

Cluglon  of  others.     Sateiier  t.  Eoag,  84  IT.  B.  to  a  tuit  on  a  eontraet  of  ituuronM— wAm 

17  Wall.  610,  629  [21 :  781,  7861  :  PatUrmm  Zt  ac^tion7r»M     "^"*''*'    *•*** 

T.  XwKto,   106  U.  S.  618  [27;  26b]  ;  Johnmm  ™' "«"«'"<"' J"**"""- 

T.   #atcrl,  111  U.  6.  640,  674  [28;  M7,  SS91.  l   A  provMoo,  In  a  ooatnot  for  the  pvoieot  << 

Id  Hateh  t.  Dana,  101  U.   B.  205  [2S:  88fi],  monerupona  oootliiKeaor,  that  tba  amount  to 

tbe  bill  of  a  single  creditor,  which  was  sua-  bopald  shall  be  tubmltted  to  aiUtratoia,  wboaa 

tained  by  the  court,   was  brought  in  behalf  award  iball  be  final  >*  to  tliat  Bmouot,  but  shall 

of  himself  and  sll  other  creditors  of  the  cor-  not  determine  the  fenoral  qmstlon  o*  UaWUty.  is 

poratioD  who  should  come  in  and  contribute  Talld, 

to  the  expenses  of  tbe  suit ;  no  other  creditors  •■   U  a  oontiaot  of  Insmanoe  pportdes  that  no  ••- 

came   in  ■   and  it  did  not  appear  that  there  *'™  "P°°  "  '*"^'  **  maintained  untU  after  ak 

were  anT  others.  award  bj  arbttntois  ta  made  as  to  tbe  amotut 

Each  of  the  appellants  has  been  charged  w  h^I  S  ^Uri^tl^.l^:;;?!!?™'  »"««*« 

by  tbe  decree  below  with  a  sum  of  more  tEan  ,  *° ''*..,    ^          ^.     .           ■■_«  ^ 

«S,000;    and  it   is   undisputed  that  each   of  ^„^„^^l"?^~'^^°h?m\iS?^S?J™ 

*^^.,  'L"'^?^^"'  .^  ^IJ""  'T''^'"'  "  "-"l  •"  *"^  >"«"  by  arbitrator.  o?rt5 

would   be   obliged   to  paj   the   whole  sum  „nount  due  thereon,  an  a«ieement  tbet«ln  to 

(Jmrgedagalnsthim,  andthateach.  therefore,  lubmittheamountuarbltcationlioollateialand 

has  more  than  (S.OOO  at  stake.     The  contest  independent;  and  a  br^h  of  inch  auiinsiMiiil. 

is   upon   the   sufficiency   In  amount  of   the  whUe  It  will  aupport  a  sapaiate  action,  cannot  ba 

creditors'  claims  to  support  the  Jurisdiction  pleaded  in  bar  to  an  aoUon  on  the  poller. 

of  tbe  circuit  court  in  the  first  instance,  and  [No.  88.] 

of  this  court  on  appeal,  within  the  meaning  Argutd  Dte.  1, 2,  1890.    Decided  Dee.  IB,  1990. 

of  the  Statutes  limiting  the  jurisdiction  of 

each  court  to  cases  in  which  the  sum  in  dis-  Tjf  BRBOR  to  the  Circuit  Court  of  the  United 

puteeioeeds  $2,000  and  ^6,000  respectively,  i  Slates  for  the  Bouthem  District  of  Ohio,  to 

Acts  of  August  18,  1888,  chap.   866,  g  1  (25  review  a  judgment  upon  an  insurance   pcdfcy 

Stat.  434)  ;  February  16,  1875,  chap.  77,  $  8  in  favorof  defendant     Bntned. 

(18  Stat.  816). 

The  sums  alleged  to  be  due  from  the  cor-  atotomon*  w^  v.    T„^i—n„^^, 

poration  to  the  original  plaintiffs  amounting  S^^^?!  "2.    lk\T^^^  June    K 

to   more   than   $3,000.  the  circuit  court  had  ,  J?  '   ""   ^,i™^',„^*«    „™K.!i 

,     ,   ,.  ..       ,  JT    „'     1    ...1 ;._  ..  _j  iBoo,  upon  a  policy  oi  insuraoce,  numbered 

]u,i,d.cl.oi.of  fte  cu.   uaauUiontr  to  «i-  ^^  xT^^S  Ui  Home  luui^ioi  Com- 

ors  of  the  f^Tf  «t'<>°;.  "^^  for  i^t  purp^  of  Kentucky,  against  loss  or  damage  by  Are, 

?'.'1?^".K    K.n  ^            ,    .  S  ™*iffi  W  the  amouM  of  $5,000,  "to  bTpiid  sii^ 

Joined  in  the  Wll.  to  oome^  ai^  ^J°w^  '^''y  »'^  <>"«  """^  '^^  P~°*"  °' ""  "^ 

'l!.'™'  Ifi?"  '  ^^"                                  ■  ""all  have  been  made  by  tLe  ssaured  and  re- 

Tie  tilSfuud  so  administered  and  ordered  f^^.^'  "«  °^^  °'  ^  Company  in  Ne- 

to  bo  distributed  by  the  circuit  court  ^unt.  ,p^       „        ^jer  providing  that  la  ai. 

"-■i?.T°''71h)         ?■(     -J^fft^S!^  h^  Of  I(«  the  insured  £iould  firthwfth  slve 

Jurisdiction  of  this  court  is  not  affected  by * 

the  fact  that  the  amounts  decreed  to  some  of  not..-^  to/orrdi-r,  «r  poitev/or-onpwMX 

the  creditors  are  less  than  that  sum.      It  was  ^f  ^jr^nUmi    va*i>er,-^et  nettta  Tbam(«aa  v. 

immaterial   to  the  appellants  how  the  sums  Koloksrbooker  Life  I'ni,  Oo.  H:  ns. 

decreed  to  be  paid  by  them  should  be  disUib-  not  mUrepraentalUm  or  fraud  ofHotas  poHev. 

uted,  and   (which   fs  more  decisive)    such  a  seena(/(U>  VLanahan  r.nnlvenal  Ino.  Oo-M^ 

bill  as  this  could  not  have  been  filed  by  one   Columbian  Ins.  Oo.  v.  I«wt *  ~" 

creditor  in   his  own  behalf   only,    and  the  srtetaf  ageiU'ijmmetnf 

case  does  not  fall  under  that  class  in  which  tatimfonnnranecvUltei. 

creditors,   who  might  have  sued  severHliy,  See  not*  to  Union  Mut,  L.  Ina.  Oo.  t. 

Join  in  one  bill  for  convenience  and  to  save  *^  "'' 
expense.  This  court  therefore  has  Jurisdic- 
tion of  the  whole  appeal,  according  to  tlie 
rule  affirmed  In  OOtm  v.  Shttfetdt,  122  U. 
S.  27  [80:  1088],  and  the  cases  there  col- 
lected. 

Motion  (0    dimiu   appeal   overruled,    and  , ^_, .„,  „„  „  _. 

ivntdietian  tf  Oi*  Oireuit  Qnirt  tuitained.  sonthem  Bipnss  Co.  v.  Oaidweil,  a 
TOi) 
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notice,  ano  aa  soon  afterwards  as  possible  bitratora,  whose  award  in  writing  should  be 

furnish  proofs  of  loss,  with  a  magistrate's  binding  upon  the  parties  as  to  the  amount  of 

certificate,  submit  to  examination  on  oath,  loss  or  damage,  but  should  not  decide  the 

]  and  produce  books  and  vouchers,  and  copies  liability  of  the  Ck)mpan7  under  said  policj. 

of  lost  books  and  invoices,  further  provided,  **  And  the  said  defendant  further  says  tmit 

among  other  things,  as  follows :  the  plaintiff  wholly  disregarded  the   terms 

uTwru ^^^^«-i  •vw.^o.^.r  «o  A^^^^A   ^\>^  and  conditions  of  said  policy  in  that  respect, 

"When  personal  property  is  damaged,  the  ^  neglected  and  refused  to  have  such  Sbi- 

assured  shal    forthwith  cause  it  ^  be  put  in  trationfand  refused  to  choose  or  submit  to 

SJ^i^c^esT^rdfnl  to  fhT SnC'^^^^^^^  "^^^-^-  ^^osen  in  ac«>rdance  with  .the 

the  damaeed 

<au8e  an  inv< 

to  the  Compi 

^ht°amount"oVwunTvlirue"«ndTf  dll^^  l??3^L*i^J  "^nH"''.^w  ^^  I^t'i'.i'Tthl 

riiall  then  be  ascertained  by  appraisal  ff  i^Un&'x>^^T,^  iXlIl\^] 

S^.iS*!fthe^l^TrditSn,?'otlie7wi!2'  ^'"^^^ 

terested  in  the  loss  as  creditors  or  otherwise.  j  ^  £certainment  of  the  said  loss  theie- 

"*'^,?.n^.^*?^t^'h^i,p'i'«n^"inH  f^  "y.  as  provided  in  said  Dolicy.  became  in.- 

mnJi^  ^£Ki  -Irt^n^i^^^  ^  iiS«  Aible,  and  this  defenSant  was  deprived 

?P»nyi  t''«'L'IP°:'?J'*jr!.'E"A!*' ^  ^!  Sits  rights  and  privileges  under  saiS  pol- 


inu 
Company 


under  oath  before,  any  magistrate  or  other  ,       ^^^^  ^^  ^-j^      ,|  p^perty  and  the 
properly  commissioned  person,  one  half  of  . '     i„„„„t*X«^f  f    i-^  f 


the  appraisers- fees  to  be  paid  by  the  assured,  ^l^j^.     defendant   further   says  that   the 

ISnirTf/.Tr^ff  «fp"A«  .t'^lhP^?  d»«»«8e  done  to  the  property  lnSred1«s  of 

r„«ii^  ^Z«^/Lh1  .^i  n^^l  H^i  sich  '   «»»»"«  "  to  require  a  careful  and 

appraised  TOjue;  and  until  such  proofs,  dec-  scrutinizing    examination  to  ascertain    the 

laratipns  and  certificates  are  produced^  and  f^™     thereto  and  lo«  theiwn.  wdthat  m 

??^  M.?mf.S*  Z^^P.'!f»i?„Vt'^.*il'ii'?  appiSsement  by  arbitrators,  a^  required  by 

S^  ft  "^t'li^  ^  Stl  nfl-n^r^wi  the  terms  and  conditions  of  said  p^icy,  wu 

^But  provided,  in  case  differences  shall  j  ^^   greatest  Importance  to  the  c^efebdant. 

arise  touching   any    loss   or   damage,  after  »nd  the  onlv  means  under  Mid  nolicvwherebv 

proof  thereof  has  been  received  In  due  form  ^e^  iLS^rordai^Td  f^ju^'^^ 

i^fh.?''n»/r.'^{5i;,?L*»t«rS!'tmn'^3?«Wr'  taincd  by  said  plaintiff  u^n  said  property 

either  party,  be  submitted  to  impartial  m-  ,^  be  determined ;  and  &e  said  plaiitiflf. 

bitrators.  whose  award  In  writing  shall  be  ^    y,       ,     „,  ^^^  property,  and  In  disrol 

binding  on  the  parties  as  to  the  amount  of   "'.S:..  .?_  » r.j'^     ''j.-*: _«  "  .j 
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by  and  between  tbis  Company  and  the  as-   f-  ^.T.^./.^  »«  ♦!»«  X«..v.i».  ^  i..^...^ 
aured  that  this  policy  is  madi  and  accepted  I^^^'Im  fil^    '^^  ^ 

iy^^r  °"d  xr^^'^^l^'  oWza^^'s  ri  o^i^ 'fiffi^d'^i^ra  y^  %^^« 

memoranda  printed  on  the  back  of  this  pol-   »J  S.^re^-'Sn'^biSl^'  2f  ?eMX^ 


icy,  which  are  hereby  declared  to  be  a  part 
of  this  contract,  and  are  to  be  used  and  re- 
sorted to  in  order  to  determine  the  rights 
And  obligations  of  the  parties  hereto  in  all 
cases  not  herein  otherwise  specially  provided 
for  in  writing." 

The  answer  admitted  the  execution  of  the 
policy,  and  notice  of  loss ;  put  in  issue  the 
amount  of  loss;  denied  that  the  plaintiff 
1  ever  delivered  due  proofs  of  loss,  or  had 
performed  the  conditions  of  the  policy  on 
nis  part,  and,  after  reciting  the  substance 
of  the  provisions  above  quoted,  alleged  as 
follows : 

''And  the  defendant  says  that  differences 
having  arisen  touching  the  loss  and  damage 
sustained  by  said  plaintiff  under  said  policy 
and  the  amount  thereof,  the  plaintiff  claim- 
ing a  loss  of  140.000,  and  the  defendant 
claiming  and  believing  that  it  was  slight 
and  but  a  very  small  part  of  said  sum,  and 
being  unable  to  agree  upon  the  amount  of 
«aid  loss,  this  defendant  requested  and  de- 
manded in  writing  that  the  amount  of  such 
loss  and  damaee  should  be  submitted  to  and 
ascertained  and  determined  by  impartial  ar- 
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agree  upon 
amount  of  the  loss  and  damage  so  sustained 
as  aforesaid,  and  bis  refusal  to  submit  the 
amount  of  such  loss  to  arbitration  in  accord- 
ance with  the  plain  terms  and  provisions  of 
said  policy,  and  the  sale  of  saia  property  so 
injured  as  aforesaid  against  the  written  pro- 
test of  the  defendant,  the  said  plaintiff  is 
not  entitled  to  recover  in  this  action,  nor  to 
have  or  maintain  this  action  against  the  said 
defendant. " 

The  plaintiff  filed  a  replication,  denying 
these  allegations  of  the  answer. 

At  the  trial,  the  plaintiff  introduced  evi* 
dence  tending  to  prove  a  loss  or  damage  by 
fire  on  April  16,  1886,  to  the  amount  of  the 
insurance,  and  the  delivery  of  proofs  of  loss 
in  accordance  with  the  policy,  and  mit  ir 
evidence  a  policy  of  the  Liverpool  and  London 
and  Globe  Insurance  Company  on  um  aame 
property ;  the  defendant  introduced  evidence 
tending  to  prove  that  the  amount  of  loss  or 
damage  was  less ;  and  there  was  put  in  evi- 
dence  a  correspondence  in  writing  between 
the  parties  or  their  authorized  aeents  at  Cin- 
cinnati, the  niaterial  parts  of  which  wore  as 
follows : 
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Apri  1  26,  1886— plaintiff  to  defendant :  "  I 
Inclose  proof  of  foes  under  policy  of  your 
Company,  with  invoice  attached,  in  compli- 
ance with  the  requirements  of  the  policy. 
If  there  is  anything  defective  in  the  sub- 
stance or  form  of  the  above  proof,  please  ad- 
vise me  thereof  at  once  that  I  may  perfect 
the  same  to  your  satisfaction,  and  return  the 
proof  to  me  in  such  case  for  that  purpose. 
The  property  described  and  damaged  has 
been  invoicixL  and  arranged,  and  is  ready 
for  examination  bv  your  Company.  Such 
examination  must  oe  made  at  once,  for  the 
reason  that  I  am  obliged  to  occupy  the  prem- 
ises in  the  prosecution  of  my  business,  and 
each  day  of  delay  involves  considerable  loss 
and  expense  to  me.  As  before  advised,  I 
[374]  propose  to  send  the  entire  stock  to  be  sold  at 
public  auction  in  a  few  days,  whereof  I  will 
give  you  notice.  It  can  be  readily  inspected 
in  a  snort  time  where  it  now  lies." 

April  27,  1886— defendant  to  plaintiff: 
"Received  of  Robert  Hamilton  papers  pur- 
porting to  be  proofs  of  loss  under  Home  In- 
surance policy  No.  8190." 

April  28,  1886 — defendant  and  other  insur- 
ance companies  to  plaintiff:  **The  under- 
signed, representing  the  several  insurance 
companies  against  which  you  have  made 
claim  for  loss  under  their  respective  policies 
of  insurance  upon  stock  in  your  tobacco 
factory,  Nos.  418  and  415  Madison  Street, 
Covington,  Ey.,  claimed  to  have  been  dam- 
aged by  fire  on  April  16,  1886,  beg  leave 
Jointly  to  take  exception  to  the  amount  of 
claim  made,  and  to  demand  that  the  ques- 
tion of  the  value  of  and  the  loss  upon  the 
stock  be  submitted  to  competent  and  disin- 
terested persons,  chosen  as  provided  for  in 
the  several  policies  of  insurance  under  which 
claim  is  made ;  and  we  hereby  announce  our 
readiness  to  proceed  at  once  with  this  ap- 

Sraisement,  so  soon  as  your  agreement  to  the 
emand  is  declared.  We  further  desire 
jointly  to  protest  against  the  removal,  sale 
or  other  disposition  of  the  property  until 
such  an  appraisement  has  been  had,  and  to 
notify  you  that  the  insuring  companies  will 
in  no  way  be  bound  by  such  ex  parts  action. " 
April  29,  1886— plaintiff's  counsel  to  de- 
fendant and  other  insurance  companies: 
''Mr.  Hamilton  is  not  endeavoring  to  obtain 
any  unfair  advantage  or  unfair  adjustment 
of  his  loss  against  tiie  companies.  He  had 
believed  that,  in  view  of  the  fact  that  the 
traffic  in  tobacco  is  so  large  in  this  city,  and 
substantially  all  of  it,  at  least  ninety-nine 
per  cent  of  the  leaf  tobacco  business,  is 
transacted  by  sale  at  public  auction,  that  a 
sale  of  this  tobacco  presented  the  fairest  mode 
of  ascertaining  its  actual  value  as  it  stands. 
It  is  in  substance  and  effect  an  appraisement 
in  detail  of  every  packa^  by  the  entire  trade 
in  this  city.  But  in  view  of  the  fact  that 
the  insurers  seem  to  demand  arbitration  by 
arbitrators,  and  that  you  propose  to  select  a 
competent  person,  which  we  understand  to 
mean  a  man  acquainted  with  the  manufacture 
of  tobacco,  to  act  as  arbitrator  in  your  be- 
half, Mr.  Hamilton  will  accede  'to  your 
)  proposition,  upon  the  express  understanding 
that  the  arbitrators  selected  shall  have  a  full 
^portunity  to  examine  the  stock  of  tobacco. 


and  that  it  shall  then  be  sold  at  public  auc- 
tion, in  order  that  its  value  thus  ascertained, 
together  with  such  other  evidence  as  either 
party  may  desire  to  offer,  may  be  preseuutd 
to  the  arbitrators  before  they  make  their 
award.**  **If  the  proposed  arbitration  is 
satisfactory,  will  you  at  once  inform  me  of 
the  arbitrator  selected  by  you  and  submit  to 
me  the  form  of  agreement  for  arbitration 
which  you  propose?  Mr.  Hamilton  will  do 
the  like  in  respect  to  the  arbitrator  selected 
by  him.** 

April  80,  1886— defendant  and  other  insur- 
ance companies  to  plaintiff's  counsel :  **  We 
must  insist  upon  arbitration,  in  accordance 
with  the  terms  of  our  several  contracts, 
without  importing  into  it  any  conditions  as 
to  the  sale  of  the  property.  Such  conditions 
would  be  incompatible  with  the  provisions 
of  our  several  policies  of  insurance  and  the 
rights  of  the  insuring  companies  thereunder. 
As  soon  as  Mr.  Hamilton  indicstes  his  readi- 
ness to  proceed  with  the  arbitration  called 
for,  we  will  submit  the  name  of  an  arbitra- 
tor, and  also  a  form  of  agreement  for  arbi- 
tration. ** 

April  80,  1886— plaintiff's  counsel  to  in- 
surance companies:  **Mr.  Hamilton,  and  I 
in  his  behalf,  deny  that  the  arbitration  in 
the  manner  indicated  is  in  violation  of  the 
terms  of  any  of  the  policies,  or  imports  any 
condition  into  it  which  the  insured  is  not 
entitled  to  insist  upon,  or  which  is  incom- 
patible with  the  provisions  of  the  several 
policies  of  insurance,  or  the  rights  of  the 
insurance  companies  thereunder.  Mr.  Ham- 
ilton is  ready,  and  has  directed  to  me  to  ex- 
press his  readiness,  to  proceed  at  once  with 
an  arbitration  which,  as  he  understands  it, 
is  in  substantial  compliance  with  tlie  arbi- 
tration provided  for  in  all  the  several  poli- 
cies; but  the^  are  not  alike  in  their  provis- 
ions upon  this  subject  of  arbitration,  and  a 
literal  compliance  with  some  of  them  would 
be  inconsistent  with  a  literal  compliance 
with  others.  The  only  way,  aa  it  seems  to 
me,  that  Mr.  Hamilton,  or  i  in  his  behalf, 
can  determine  whether  what  you  call  the 
'arbitration  called  for*  is  what  Mr.  Hamilton 
understands  to  be  the  'arbitration  called  for' 
and  is  willing  to  accede  to,  is  for  you  to  [87' 
indicate  what  you  understand  the  arbitration 
called  for  to  be,  by  submitting  a  form  of 
agreement  for  arbitration,  or  in  some  other 
mode  indicating  the  specific  terms  of  the 
arbitration  which  you  have  demanded.  I 
wish  to  say  that,  as  I  understand  the  expres- 
sion in  my  letter  of  the  29th,  that  '  it*  (the 
tobacco)  'shall  then  be  sold  at  public  auction, 
in  order  that  its  value  thus  ascertained,  to- 
gether with  such  other  evidence  at  eithei 
party  majr  desire  to  offer,  may  be  presented 
to  the  arbitrators  before  they  may  make  their 
award,  *  does  not  in  any  wise  call  upon  tbe 
companies  to  consent  to  a  sale  of  the  property. 
Mr.  Hamilton  is  quite  ready  to  take  upon 
himself  the  responsibility  of  selling  it.  It 
simply  reouires  that  the  arbitration  shall  be 
commencea  before  the  sale,  when  Uie  arbitn- 
tors  may  have  an  opportunity  of  examining 
the  property,  and  that  the  award  shall  not 
be  made  until  after  the  sale  has  taken  place, 
and  the  assured  has  had  an  opportunity  to 
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submit  the  result  of  it,  with  other  competent 
evidence,  to  the  arbitrators  4)efore  the  award 
It  made." 

May  8, 1886 — insurance  companies  to  plain- 
tiff's counsel :  **In  compliance  with  the  re- 
quest in  your  letter  of  April  80th,  addressed 
to  the  companies  insuring  Robert  Hamilton, 
we  herewiui  inclose  a  form  of  aereement  for 
'submission  to  appraisers, '  which  is  in  prac- 
tical accordance  with  the  conditions  oi  the 
policies  of  the  several  companies,  and  which 
all  Uie  companies  are  willing  to  sign,  and 
abide  by  the  award  reached  thereunder.  We 
must  again  decline  to  entertain  your  propo- 
sition that  the  arbitrators,  after  examining 
the  stock,  shall  postpone  their  award  until 
after  the  stock  shall  have  been  sold,  when 
the  result  of  such  sale,  with  other  evidence, 
shall  be  submitted  to  the  arbitrators.  We 
insist  that  the  arbitration  provided  for  in 
sudi  case  by  our  policies  is  in  no  sense  a 
court  for  the  hearing  of  evidence.  The  ap- 
praisers may,  in  their  discretion,  seek  any 
evidence  they  deem  necessary  for  their  own 
full  information  and  the  forming  of  their 
own  judgements  as  to  the  value  and  damage 
of  the  goods.  But  we  insist  that  under  me 
conditions  of  the  several  policies  there  can 
be  no  abimdonment  of  the  stock  to  the  com- 
panies, and  that  after  an  award  has  been 
reached  the  companies  have  the  right  to  take 
1  the  stock,  in  whole  or  in  part,  at  the  ap- 
praised value.  The  companies  propose  to 
stand  upon  the  conditions  of  their  policies, 
and  decline  all  propositions  looking  to  a 
waiver  thereof,  or  adding  new  and  inconsist- 
ent conditions  thereto." 

The  principal  part  of  the  form  of  "sub- 
mission to  appraisers, "  inclosed  in  this  letter, 
was  as  follows:  "It  is  hereby  agreed  by 
Robert  Hamilton,  of  the  first  part,  and  the 
several  insurance  companies,  by  their  repre- 
sentatives, whose  names  are  hereunto  affixed, 

of    the  second  part,    that and 

shall  appraise  and  estimate  the  loss  by 

ilie  of  April  16,  1886,  upon  the  property  of 
Robert  Hamilton,  as  specified  below  and  as 
hereinafter  provided.  In  case  of  disagree- 
ment, said  appraisers  shall  select  a  third, 
who  shall  act  with  them  in  matters  of  differ- 
ence only.  The  award  of  said  appraisers  or 
any  two  of  them,  made  in  writing  in  ac- 
cordance with  this  agreement,  pursuant  to 
the  terms  of  the  policies,  ^all  be  binding 
upon  both  parties ;  but  it  is  understood  that 
this  agreement  and  appraisement  are  only  for 
the  purpose  of  fixing  the  sound  value  oi  the 

f property  immediately  before  the  fire  and  the 
088  or  damage  thereon  occasioned  by  said 
fire,  and  shall  not  waive,  invalidate  or 
terminate  the  ri^ht  of  the  insurers  to  take 
said  property  at  its  appraised  value,  or  any 
other  rights  of  either  party  hereto,  but  the 
same  are  to  be  construed  solely  by  reference 
to  said  policies.'* 

May  4,  1886 — plaintiff's  counsel  to  insur- 
ance companies :  "  There  can  be  no  misun- 
derstanding as  to  the  position  taken  by  the 
companies  and  the  assured  in  this  matter. 
Ist.  I  understand  the  companies  demand  that 
appraisers  be  selected  by  the  companies  and 
the  assured,  who  shall  estimate  the  loss  by 
t'leir  own  judgment  and  without  hearing 
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the  testimony  of  w  i  ne  .ses  who  may  be  cal  led 
by  either  party,  and  that  the  parties  shall  be 
bound  by  their  report  or  award  as  to  the 
amount  of  the  loss  thus  made.  This  Mr. 
Hamilton  declines  to  do.  2d.  Mr.  Hamilton 
is  willing  that  the  companies  jointly,  or  as 
thev  may  arrange  between  themselves,  shall 
make  their  own  appraisement  through  their 
own  appraisers  of  the  value  of  the  stock, 
and  that  they  shall  jointly,  or  either  of  them, 
with  the  consent  of  the  rest,  have  the  right 
to  take  the  stock,  in  whole  or  in  part,  at  [37 
their  appraisal.  8d.  Mr.  Hamilton  has  mAde 
and  makes  no  claim  to  abandon  the  property, 
and  he  has  made  and  makes  no  claim  that 
the  companies  shall  consent  to  the  sale  by 
him  of  the  damaged  stock." 

Inclosed  in  this  letter,  and  signed  by  the 
plaintiff's  counsel,  was  the  following :  "To 
the  Liverpool  and  London  and  QloM  Insur- 
ance Company  and  the  companies  jointly 
acting  with  it  in  respect  to  the  loss  sustained 
by  Robert  Hamilton  on  the  property  in  Nos. 
418  and  415  Madison  Street,  Covington,  Ey. 
Mr.  Hamilton  demands  of  the  several  insur- 
ance companies  an  arbitration  of  the  amount 
of  the  loss  sustained  upon  the  goods  covered 
by  fire  on  the  16th  day  of  April,  and  will 
select  an  arbitrator  to  represent  him  in  pur- 
suance of  the  provisions  of  the  policy,  it 
being  stipulated  in  the  agreement  for  arbi- 
tration that  the  several  companies  and  the 
assured  shall  be  duly  notified  of  the  time  of 
the  hearing  by  the  arbitrators,  and  that  the 
arbitrators  shall  hear  all  competent  legal 
testimony  that  may   be   offered    by    either 

Sarty,  as   well   as  personally  examine   Uie 
amaged  goods,  in  considering  and  award- 
ing the  amount  of  the  loss. " 

May  5,  1886 — insurance  companies  to  plain- 
tiff's counsel.  "  Tour  communication  of  the 
4th  is  at  hand.  We  have  nothing  to  add  to 
our  letter  of  the  8d ;  and  if,  as  we  are  made 
to  understand,  Mr.  Hamilton  declines  to 
consent  to  a  form  of  'submission  to  apprais- 
ers' that  does  not  provide  for  the  introduc- 
tion of  'all  competent  legal  testimony  that 
may  be  offered  by  either  party*  (under  which 
provision,  as  you  have  repeatedly  declared, 
Mr.  Hamilton  would  seek  to  present  evidence 
based  on  a  sale  of  the  property),  we  must 
accept  your  communication  as  a  refusal  to 
comply  with  our  request  and  with  the  condi- 
tions of  the  policies  of  insurance,  which  are 
clearly  incompatible  with  your  wishes  in 
the  matter." 

May  7,  1886— insurance  companies  to  plain- 
tiff's counsel :  "Referring  to  your  letter  of 
the  4th,  settinff  forth  your  understanding  of 
the  position  taken  by  uie  two  parties,  permit 
me,  on  behalf  of  the  companies,  to  take  ex- 
ceptions to  your  first  statement,  to  wit :  '  I 
understand  the  companies  demand  that  ap- 
praisers be  selected  by  the  companies  and  the 
assured,  who  shall  estimate  the  loss  by  their  [S^t 
own  judgment  and  without  hearing  the  tes- 
timony of  witnesses  who  may  be  called  by 
either  party,  and  that  the  parties  shall  be 
bound  by  their  report  or  award  as  to  the 
amount  of  the  loss  thus  made.'  This  does 
not  correctly  state  our  p(»sition,  which  re- 
mains new  as  stated  in  our  communication 
of  the  3d,  to  wit:    'The  appraisers  may,  at 
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their  discretion,  seek  any  evidence  they  deem 
necessary  for  their  own  full  information.' 
What  we  do  object  to  and  protest  against  is 
the  sale  of  the  goods,  or  the  consideration 
by  the  appraisers  of  evidence  founded  on 
that  fact  or  result.  If  the  form  of  *  submis- 
Bion  to  appraisers'  we  submitted  contains 
any  provision  or  condition  limiting  or  defin- 
ing the  duties  of  the  appraisers  and  not  pre- 
scribed by  the  several  policies,  each  company 
will  submit  its  own  form,  as  we  desire  and 
demand  a  submission  free  from  any  condi- 
tions imposed  by  either  party." 

The  plaintiff  also  gave  in  evidence  a  letter 
from  his  counsel  to  t£e  Liverpool  and  London 
and  Globe  Insurance  Company,  dated  May 
20,  1886,  inclosing  a  notice  in  a  newspaper 
of  the  day  before  of  a  sale  by  auction  to  be 
had  on  May  29,  1880,  at  the  plaintiff's  ware- 
house in  Covington,  of  the  tobacco  insured 
by  the  policy  in  suit. 

Upon  thi9  evidence,  the  court  instructed 
the  jury  that,  on  the  issues  joined  on  the 
special  defenses  in  uie  answer,  the  plaintiff 
could  not  nxK)ver,  and  that  they  should  re- 
turn a  verdict  for  the  defendant.  The  plain- 
tiff tendered  a  bill  of  exceptions  to  these  in- 
structions, and,  after  verdict  and  judgment 
for  the  defendant,  sued  out  this  writ  of 
error. 

MesBTi.  E.  W.  Blittredflfe  and  Joseph 
Wiiby*  for  plaintiff  in  error: 

A  condition  in  a  policy  providing  for  an  ar- 
bitration cannot  operate  to  deprive  the  insured 
of  his  right  of  action,  unless  clearly  made  a 
condition  precedent  to  the  existence  of  such 
right. 

Liverpool,  L,  d  O,  Tm,  Oo,  v.  CreighUm,  51 
Ga.  95;  PatterKU  v.  Triumph  Iru,  Co,  64  Me. 
500:  Boper  v.  Lendon.  1  El.  &  El.  825;  Oerey, 
Council  Bluffs  Int.  Co.  67  Iowa.  272;  Reed  v.. 
Washington  F.  A  M.  In$.  Co.  138  Mass.  572; 
CanfieldY.  WaUrtown  F.  Ins.  Co.  65  Wis.  419; 
German- American  Ins.  Co.  v.  Steiger,  109  111. 
254;  Wood,  Ins.  (ed.  1878)  751,  and  cases  cited 
in  not^;  Clement  ▼.  British  American  Assur. 
Co.  141  Mass.  29a 

Messrs.  Ohannlnir  Rleh»rds»  Thonuu  B. 
Pazton  and  Charles  H,  Stephens,  for  defendant 
in  error: 

That  DO  action  can  be  sustained  against  the 
Company  upon  the  policy  until  after  an  award 
has  been  obtained  fixing  the  amount  of  the 
claim  as  provided  in  the  policy,  is,  upon  a  fair 
construction  of  the  contract,  a  condition  pre- 
cedent to  recovery  in  this  case. 

8eoU  ▼.  Averff,  6  H.  L.  Cas.  811;  EUiott  v. 
Boyal  Exchange  Ins.  Co.  L.  K  2  Exch.  287; 
BraunstHn  ▼.  Accidental  Death  Ins.  Co.  1  Best 
A  6.  782;  HaU  y.Norwalk  F.  Ins.  Co.  57  Conn. 
114;  Old  Saueelito  L.  d  2>.  Dock  Oo.  ▼.  Com- 
mercial Union  Aesur.  Co.  66  Cal.  258;  Dela- 
WiredH,  Canal  Co.  t.  Pennsylvania  Coal  Oo. 
60  N.  T.  250;  Beed  ▼.  Washington  F.  A.M. 
Ins.  Oo.  188  Mass.  572;  BooUisk  U.  d  N.  Ins. 
Oo.  ▼.  Olanqf,  71  Tex.  6. 

Mr.  Justice  Qtslj  delivered  the  opinion  of 
the  court: 

This  case  resembles  in  some  aspects  that 
of  EamiUon  ▼.  Liverpool  db  L.  db  ij.  Ins.  Co. , 
186  U.  8.  248  [84 :  ^9],  decided  at  the  last 
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term,  but  it  is  essentially  different  in  im- 
portant and  controlling  elements. 

In  that  case,  the  effect  of  the  provisions  of 
the  policy,  by  reason  of  which  it  was  held 
that  the  assured,  having  refused  to  submit 
to  the  appraisal  and  award  provided  for, 
could  not  maintain  his  action,  was  thua 
stated  by  the  court :  "The  conditions  of  the 
policy  in  suit  clearly  and  unequivocally 
manifest  the  intention  and  agreement  of  the 

Sarties  to  the  contract  of  insurance  tJiat  any 
ifference  arising  between  them  as  to  the 
amount  of  loss  or  damage  of  the  property 
insured  shall  be  submitted,  at  the  request  in 
writing  of  either  party,  to  the  appraisal  of 
competent  and  impartial  persons,  to  be  chosen 
as  therein  provided,  whose  award  shall  be 
conclusive  as  to  the  amount  of  such  loss  or 
damage  only,  and  shall  not  determine  the 
question  of  the  liability  of  the  company; 
that  the  company  shall  have  the  right  to 
take  the  whole  or  any  part  of  the  property 
at  its  appraised  value  so  ascertained ;  and 
that  until  such  an  appraisal  shall  have  been 
permitted,  and  such  an  award  obtained,  the 
loss  shall  not  be  payable,  and  no  action  shall 
lie  against  the  company.  The  appraisal, 
when  requested  in  writing  by  either  party, 
is  distinctly  made  a  condition  pre<^cnt  to 
the  payment  of  any  loss,  and  to  the  mainte- 
nance of  any  action."  186  U.  8.  254,  255 
[84:  423]. 

That  policy  looked  to  a  single  appraisal 
and  award,  to  be  made  as  one  thing  and  by 
one  board  of  appraisers  or  arbitiators,  when- 
ever any  difference  should  arise  between  the 
parties,  and  to  be  binding  and  conclusive  as 
to  the  amount  of  the  loss,  although  not  to 
determine  the  question  of  the  liability  id 
the  company ;  and  the  policy  contained,  not 
only  a  provision  that  until  such  an  appraisal 
the  loss  should  not  be  payable,  but  an  ex- 
press condition  that  no  action  upon  the  pol- 
icy should  be  sustainable  in  any  court  until 
after  such  an  award. 

In  the  case  now  before  us,  on  the  other 
hand,  the  appraisal  and  the  award  are  dis- 
tinct things,  and  to  take  place  at  separate 
times,  and  the  effect  assigned  to  each  is 
quite  different  from  that  given  to  the  ap- 
praisal and  award  in  the  other  policy.  The 
^appraisal,"  without  which  the  loss  is  not 
payable,  is  required  to  be  made,  not  merely 
when  differences  arise  as  to  its  amount,  but 
in  all  cases,  and  results  in  a  mere  "  report 
in  writing,"  which  is  not  declared  to  be 
binding  upon  the  parties  in  any  respect,  and 
is  in  truth  but  a  part  of  the  proofs  of  lo«. 
It  is  only  by  a  separate  and    independent 

f provision,  and  when  differences  arise  touch- 
ng  any  loss  **  after  proof  thereof  has  been 
received  in  due  form, "  that  the  matter  is  re- 
quired, at  the  request  of  either  party,  to  be 
submitted  to  **  arbitrators,  whose  award  in 
writing  shall  be  binding  on  the  parties  as 
to  the  amount  of  such  loss,  but  shall  not  de- 
cide the  liability  of  this  Company  under 
the  policy ;"  and  there  is  no  provision  what- 
ever postponing  the  right  to  sue  until  after 
an  awuxi. 

The  special  defenses  set  up,  with  some 
tautology  and  surplusage,  in  the  answer, 
reduce  themselves,    when  scrutinized,  to  a 
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single  one,  the  plaintiff *8  refusal  to  submit 
to  an  award  oi  arbitrators,  as  provided  in 
the  policy.  This  appears  by  the  general 
frame  of  the  answer,  and  by  its  speaking  of 
the  award  as  '^an  arbitration  and  the  ascer- 
tainment of  the  said  loss  thereby,"  and  as 
''an  appraisement  bj  arbitrators, ''^ as  well  as 
by  the  distinct  averments  that  the  defendant 
requested  and  the  plaintiff  declined  a  sub- 
mission to  arbitration,  and  by  the  omission 
€i  any  specific  allegation  that  the  plaintiff 
neglected  to  procure  a  reoort  of  appraisers. 

The  evidence  introducea  at  the  trial  was 
to  the  same  effect.  Proofs  of  loss,  sent  by 
the  plaintiff  to  the  defendant,  with  a  request 
that  any  defects  in  substance  or  form  might 
be  pointed  out  so  that  he  might  perfect  the 
proofs  to  the  defendant's  satisfaction,  were 
received  by  the  defendant,  without  then  or 
afterwards  objecting  to  their  form  or  suffi- 
dency.  The  subsequent  correspondence  be- 
tween the  parties  was  evidently  influenced  in 
form  by  embracing  insurances  in  different 
companies  under  policies  with  various  pro- 
visions; but,  as  applied  to  the  policy  in 
salt,  it  manifestly  related,  and  was  under- 
stood by  both  parties  to  relate,  not  to  a  mere 
report  of  appraisers,  but  to  an  award  of  ar- 
bitrators which  should  bind  both  parties  as 
to  the  amount  of  the  loss. 

The  instruction  to  tiie  Jury,  therefore,  that 
on  the  issues  Joined  on  the  special  defenses 
in  the  answer,  and  upon  the  evidence  in  the 
case,  the  plaintiff  could  not  recover,  was  in 
effect  a  ruling  that  the  plaintiff  could  not 
maintain  his  action  because  he  bad  refused 
to  submit  the  amount  of  his  loss  to  arbitra- 
tion. 

A  provision,  in  a  contract  for  the  payment 
of  money  upon  a  contingency,  that  the 
amount  to  be  paid  shall  be  submitted  to  ar- 
bitrators, whose  award  shall  be  final  as  to 
that  amount,  but  shall  not  determine  the 
general  question  of  liability,  is  undoubtedly 
valid.  If  the  contract  further  provides  that 
no  action  upon  it  shall  be  maintained  until 
after  such  an  award,  then,  as  was  adjudeed 
in  Hamilton  v.  Liverpool  db  L.  A  O.  Ins,  Co, , 
above  cited,  and  in  many  cases  therein  re- 
ferred to,  the  award  is  a  condition  precedent 
to  the  right  of  action.  But  when  no  such 
condition  is  expressed  in  the  contract,  or  nec- 
essarily to  be  implied  from  its  terms,  it  is 
equally  well  settled  that  the  agreement  for 
■abmittine  the  amount  to  arbitration  is  col- 
lateral ana  independent ;  and  that  a  breach 
of  this  agreement,  while  it  will  support  a 
separate  action,  cannot  be  pleaded  in  bar  to 
an  action  on  the  principal  contract.  Boper 
T.  Lendon,  1  El.  &  El.  825 ;  Collins  v.  Locke, 
L.  R.  4  App.  Gas.  674 ;  Dawson  v.  Fitzger- 
ald, L.  R.  1  Exch.  Div.  257 ;  Reed  v.  Wash- 
ingUm  K  d  Af,  Ins.  Co.  188  Mass.  572 ;  Sew- 
a/rd  T.  Bochester,  109  N.  Y.  164 ;  Birmingham 
F.  Ins.  Co.  V.  Pulver,  126  111.  329,  838; 
Orossley  y.  Connecticut  F.  Ins.  Co.  27  Fed. 
Rep.  30. 

The  rule  of  law  upon  the  subject  was  well 
ftated  in  Dawson  v.  Fitzgerald,  by  Sir  George 
Jessel,  Master  of  the  Rolls,  who  said: 
••There  are  two  cases  where  such  a  plea  as 
the  present  is  successful :  first,  where  the  ac- 
tion can  only  be  brought  for  the  sum  named 
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by  the  arbitrators;  secondly,  where  it  is 
agreed  that  no  action  shall  be  brought  till 
there  has  been  an  arbitration,  or  that  arbi- 
tration shall  be  a  condition  precedent  to  the 
right  of  action.  In  all  other  cases  where 
there  is,  first,  a  covenant  to  pay,  and,  sec- 
ondly, a  covenant  to  refer,  the  covenants  are 
distinct  and  collateral,  and  the  plaintiff 
may  sue  on  the  first,  leaving  the  deiendant" 
••to  bring  an  action  for  not  referring,"  or 
(under  a  modem  English  statute)  ••to  stay 
the  action  till  there  has  been  an  arbitration.^ 
L.  R.  1  Exch.  Div.  260. 

Applying  this  test,  it  Is  quite  clear  that 
the  separate  and  independent  provision.  In 
the  policy  now  before  us,  for  submitting  to 
arbitration  the  amoimt  of  the  loss,  Is  a  dis- 
tinct and  collateral  agreement,  and  was 
wrongly  held  by  the  circuit  court  to  bar  this 
action. 

Judgm^jU  reversed,  and  ease  remanded,  with 
directions  to  set  aside  the  verdict,  and  to  take 
such  further  proceedings  as  may  be  oontistent 
with  this  opifiion. 


Ex  parte: 

In  the  matter  of  WRIGHT  LANCASTER 
BT  AL.,  Petitioners, 

(See  8.  OL  Beporter's  ed.  80B-8BBJ 

Habeas  corpus,  wh«n  leave  toJUepeUticnfor  will 
be  denied. 

Where  persons  Indicted  in  the  droult  court  and  in 
custody  have  not  invoked  the  action  of  the  circuit 
court  by  a  motion  to  quash  the  indictment  or 
otherwise,  this  court  will  deny  leave  to  file  here 
a  petition  for  a  writ  of  habeas  corpus,  asked  upon 
the  ground  that  the  matters  chained  do  not  con- 
stitute any  ofTense  under  the  laws  of  the  United 
States  or  cognizable  in  the  circuit  court,  and  that 
for  other  reasons  the  indictment  cannot  be  sus- 
tained. 

Submitted  Dec.  i,  1890,     Decided  Dec  6, 1890. 

ON  MOTION  to  file  a  petition  for  a  writ  of 
habeas  corpus.    Dented. 
Messrs.  Augustus  0.  Bacon  and  Washing 
ton  Dessau*  for  the  petitioners,  for  motion. 
Mr,  W.  H.  H.  Miller,  Atly-Qen.,  in  opposi- 
tion. 

Fuller,  Ch,  J.: 

The  petitioners  were  indicted  under  sections 
5508  and  5509  of  the  Revised  Statutes,  on 
the  20th  of  November,  1890,  in  the  Circuit 
Court  for  the  Southern  District  of  Georgia,  and 
have  been  taken  into  custody.  They  have 
not  invoked  the  action  of  the  circuit  court  upon 
the  sufficiency  of  the  indictment  by  a  motion 
to  quash  or  otherwise,  but  ask  leave  to  file  in 
this  court  a  petition  for  a  writ  of  habeas  corpus, 
upon  the  ground  that  the  matters  and  things 
set  for'h  and  charged  do  not  constitute  any 
offense  or  offenses  under  the  laws  of  the  United 
States  or  cognizable  in  the  circuit  court,  and 
that  for  other  reasons  the  indictment  cannot  be 
sustained.  In  this  posture  of  the  case  we  must 
decline  to  interfere. 

The  application  for  leave  to  file  the  petition  is 
denied. 
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COUNTY  OF  FOND  DU  LAO,  PQT. 

in  Err., 

SARAH  MAY. 

(See  S.  a  Beporter*8  ed.  805-406.) 

Patent  right — eonstmctian  qf—old  mechanism 
'^aggregation. 

L  The  patent  No.  25,602,  ^rntnted  to  Edwin  May* 
Oct  4, 1860,  for  an  improyement  in  the  construo- 
tion  of  prisons,  is  Toid. 

M,  The  several  elements  of  the  patented  devloe  In 
■uoh  patent  are  old;  the  anffle  door  is  an  old  con- 
triyance,  and  the  combination  of  it  with  the  safe 
look  or  bolt,  claimed  in  claim  1,  is  not  new  or  pat- 
entable; nor  is  the  combination  of  such  door  with 
a  look  of  any  kind  a  patentable  invention. 

M,  The  mechanism  is  old  in  its  use  to  move  a  door 
or  a  gate  at  a  distance,  and  the  mechanical  oper- 
ation of  the  device  is  the  same,  whether  the 
mechanism  passes  through  a  solid  iron  barrier,  or 
a  grated  iron  barrier,  or  a  barrier  of  another  ma- 
terial, or  through  no  barrier  at  all. 

L  Am  the  mechanical  operation  and  effect  of  the 
patented  devices  are  the  same  whether  there  be 
a  grating  or  other  barrier  or  not,  there  is  no  pat- 
entable combinatioh  between  the  devices  and  the 
grating.   The  case  is  one  of  mere  aggregation. 

[No.  61.] 

Argued  Nat,  26,  1890,    Bedded  Dee,  16,  1890. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscoosin, 
to  review  a  judirment  for  damages  for  the  in- 
frinfement  of  letters  patent  No.  25,662,  granted 
to  iSdwiD  May,  for  an  improvement  in  the  con- 
itructioD  of  prisons.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Meesre.  Charles  E.  Shepard  and  J.  E. 
MeCrary,  for  plaintiff  in  error: 

There  was  neither  any  valid  patented  device 
nor  ED  infringement  thereof. 

Brawn  v.  Piper,  91  U.  8.  87  (23:  200);  Bob- 
ert$  Y.  Rger,  Id.  167(270);  Terhunev.  PhiUips, 
09  U.  S.  592  (25:  293);  Tucker  v.  Riding,  80 
U.  S.  18  Wall.  458  (20:  515). 

Bach  devices  are  now  in  such  common  use 
for  cue  purpose  or  another  that  the  court  can 
and  will  take  judicial  notice  of  them. 

Stephenson  v.  Brooklyn  C.  T.  B,  Co,  114  U. 
8.  149  (29:  58);  Burt  t.  Ewry,  188  U.  S.  849 
m\  647);  BiU  v.  WoosUr,  182  U.  S.  698  (88: 
SW):  Y/atson  v.  Cincinnati,  I,  St,  L,  di  C.  R. 
Oo.  Id.  161  (295);  Aran  t.  Manhattan  B,  Co, 
Id.  84  (272);  St,  Oermain  y,  Brunswick,  185  U. 
&  287  (84: 122). 

If  the  devices  are  novel,  they  are  not  the  re- 
•nit  of  invention. 

Eeald  v.  Rice,  104  U.  S.  754  (26:  916);  EaU 
▼.  Maeneale,  107  U.  8.  90  (27:  867);  Tliompson 
▼.  Beisselier,  114  U.  8.  1  (29:  76);  Dunbar  y, 

VonL—For  what  patents  are  granted;  when  de- 
Uared  void.   See  noto  to  Evans  v.  Eaton,  4:  488. 

Am  to  paterUaltQity  of  inventions^  see  notes  to 
nompson  V.  Boisseller.  Sh  70;  Coming  v.  Burden, 
i4e688. 

Am  to  ahandonment  of  invention^  see  note  to  Pen- 
BOck  T.  Dialogue,  7:  8S7. 

Am  to  distimeiion  bettoeen  inventions  of  mechanism^ 
mrtibles  or  products,  and  proeeKses;  when  latter  pat- 
•ntorf,— tee  note  to  Corning  v.  Burden,  14:  0B8. 
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Meyers,  94  U.  8.   187  (24:  84);  Stephenson  v. 
Brooklyn  C.  T  R,  Co.  114  U.  8. 149  (29:  58). 

Even  if  otherwise  patentable,  these  claimt 
lack  the  element  of  co-operation.  The  devices 
described  are  mere  aggregations. 

Double-Pointed  Tack  (&,  y.  Two  Biters  JAJ^. 
Co.  109  U.  8.  117  (27:  877);  Piekeritui  v.  it 
CuUough,  104  U.  8.  818  (26:  751);  Bendy  v. 
Golden  State  A  M.  I,  Works,  127  U.  8.  870  (82: 
207);  Furbush  v.  Cook,  2  Fish.  Pat.  Caa.  669. 

The  County  is  not  liable  for  infringement  of 
a  jMitented  device  used  in  its  jail. 

Dill.  Mun.  Corp.  (4th  ed.)§^  22-27.  966,  907; 
Eamilton  County  v.  MigheU,  7  Ohio  8t  109. 
118;  EiU  Y.  Boston,  122  Mass.  844;  Com,  v. 
Brice,  22  Pa.  211;  LoriUard  v.  Monroe,  11  N. 
Y.  892;  PeopU  v.  Town  Auditors,  74  N.  Y.  810: 
People  Y.  Town  Auditors,  75  N.  Y.  816;  Wehn 
V.  Uage  County,  5  Neb.  494. 

Counties  and  towns  are  not  liable  in  tort  for 
either  misfeasance  or  nonfeasance  of  their  offi- 
cers. 

Ward  Y,  Earlford  County,  12  Conn.  406; 
Wilson  Y,  School  Dist.  No,  ^  82  N.  H.  118; 
State  Y,  Lefflngwell,  54  Mo.  458;  Kineaid  v. 
Eardin  County,  58  Iowa,  480;  Askew  v.  EaU 
County,  54  Ala.  689;  Soper  v.  Eenry  County, 
26  Iowa,  264;  State  y.  Eaneoek  County,  11 
Ohio  St.  190;  Eollenbeck  y,  Winnebago  County, 
95  111.  151;  Stilling  y.  Thorp,  54  Wis.  528; 
Bigelow  v.  BandUph,  14  Gray,  541;  Eastman 
V.  Meredith,  86  N.  H.  284;  Western  College  v. 
Cleveland,  12  Ohio  8t.  879;  May  t.  Juneau 
County,  80  Fed.  Rsp.  241. 

Messrs.  M.  C.  Burch  and  Duane  B,  Fox 
for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin,  on  the  26th 
of  September,  1885,  by  Sarah  May  against 
the  County  of  Fond  du  Lac,  a  corporation 
of  the  State  of  Wisconsin,  to  recover  dam- 
ages for  the  infringement  of  letters-patent 
No.  25.662,  granted  to  Edwin  May,  October 
4,  1859,  for  fourteen  years  from  that  day,  for 
an  **  improvement  in  the  construction  of 
prisons. " 

The  specification  and  claims  of  the  pateni 
are  as  follows :    *'Be  it  known  Uiat  I,  £dwi 

May,    of  Indianapolis,    in   the    County   o: ^ 

Marion  and  State  of  Indiana,  have  inventetKi'^^ 
certain  new  and  useful  improvements  in  thi 
construction  and  operation  of    prisons, 
which  the  following  is  a  full  and  exact  de — 
scription,  reference  being  had  to  the  accom-^ 
panying  drawings  and   the  letters 
thereon.     Figure  1  is  a  perspective  and  fig — 
ures  2,  8,  4,  5,  6,  7,  8  are  sectional   vie 
showing  the  construction  and   general  sr — 
rangement  of  the  same. 

^'A  represents  the  side  and  end  walls 
the  prison ;  B,  the  floor ;  C,  the  outside  door  p 
D,  inside  or  angle  door;  E,   moulding  o^ 
hood  over  door  C ;  F,  the  cells ;  O,  the  mud 
door  of  the  safe  or  box  J ;  H,  the  crank  whidi^^ 
operates  the  drum  (p)  ;  I,  bolt  or  lock  to 
angle  door  D ;  a,  a  bar  connected  with  tli0 
bolts  8,  which  are  operated  by  the  levers  (bp 
for  tlie  purpose  of  fastening  the  cell  doors 
I  (j);  c,  fulcrum  of  the  lever   (b);  d,  levers 


a 


W 


/« 


i8oa 


Ck>UNTT  OF  FoKD  Dv  Lac  y.  Mat. 


89^408 


^or  operatise  the  sliding  doors  {I);  e,  wire 
rope  or  endless  chain  which  operates  the 
levers  {d);  f,  hinge  joints  to  levers  (rf)/  g, 
support  of  pulleys  for  chain  or  wire  rope ; 
Jl,  pulleys  over  which  the  chain  or  wire  rope 
U)  operates;  t\  the  grated  partition;  J,  cell 
•doors;  k^  slide  or  irroove  for  doors  (Q  to 
work  in ;  m,  rollers  Tor  sliding  doors  (Q/  n, 
j^uard  or  slide  for  levers  ((Q/  o,  staple  to 
padlock  levers  (d)  /  q^  pawl  or  catch  to  hold 
the  drum  (p)  in  place ;  r,  rollers  for  bar  (d) 
to  work  over. 

"  The  nature  and  extent  of  the  improvement 
will  be  more  readily  understood  by  reference 
to  the  object  sought,  which  is,  avoiding  the 
necessitv  of  actual  contact  with  the  prison- 
-ers,  while  the  keeper  has  perfect  knowledge 
and  control  of  them,  and  preventing  their 
«8cape  by  knocking  down  the  keeper,  which 
has  often  occurred  where  the  common  arrange- 
ment of  prisons  has  been  used.  It  is  pecu- 
liarly adapted  to  county  prisons  and  that 
portion  of  state  prisons  appropriated  to  soli- 
tarv  confinement. 

*'^The  following  is  the  manner  of  operating 
the  same  and  managing  the  prisoners :  The 
jailer,  opening  the  outside  door  C,  releases 
the  edge  of  the  small  or  safe  door  G,  giving 
jUKsess  to  the  crank  H,  which  operates  the 
doors  (0  in  the  grated  partition  (»)  by  means 
of  the  endless  chain  or  rope  which  passes 
Around  the  drum  rp)  and  is  attached  to  the 
hin^e  or  joint  (jj  of  the  lever  (J).  The 
angle  door  D  is  held  by  the  bolt  or  lock  I 
while  the  keeper  is  allowed  to  examine  every 
part  of  the  hall,  which  the  peculiar  shape 
of  the  angle  door  D  allows.  Should  there 
be  any  prisoners  in  the  first  hall  they  are 
ordered  to  retire  through  the  doors  (0  in  the 
grated  oartition  {%) .  The  doors  (Q  are  then 
closed  by  operating  the  crank  H,  as  has  been 
shown.  The  keeper  then,  unlocking,  passes 
through  the  anele  door  D  into  the  first  hall, 
bein^  separated  from  the  prisoners  by  the 
grating   (t),  through  which  he   orders  the 

Srisoners  each  to  his  cell,  and  to  close  the 
oor  after  him.  By  operating  the  lever  {h) 
the  bars  (a)  are  drawn,  while  the  bolts  S, 
l)einf  drawn  over  the  doors,  secure  the  same. 
He  then  passes  in  and  locks  the  doors  (f), 
whereby  an  iron  grating  is  alwayskept  be- 
tween the  keeper  and  the  prisoners.  ~ 

^'What  I  claim  and  desire  to  secure  by 
letters-patent  is — 

**  First.  The  angle  door  D,  in  combination 
'With  the  safe  lock  or  bolt  I,  when  constructed 
and  operated  substantially  as  set  forth. 

**  Second.  The  safe  J,  containing  the  drum 

(f)  and  bolt  I,  and  beine  held  by  the  outer 

door  C,  when  constructed  and  operated  sub- 

fltantially  as  and  for  the  purposes  set  forth. 

**  Third.  The  endless  chain  or  rope  {e) ,  in 
•combination  with  the  levers  (£f)  when  con- 
structed and  operated  substantially  as  and 
for  the  purposes  set  forth. 

''Fourth.  The  combination  and  arrange- 
ment of  the  levers  (d) ,  bar  (a)  and  bolts  or 
lugs  S,  when  operated  from  without  the 
grating  »,  substantially  as  and  for  the  pur* 
poses  set  forth." 

The  patent  was,  on  the  4th  of  October, 
1873,  extended  by  the  commissioner  of  pat- 
pnfs  for  seven  years  from  that  day.    The 
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patentee,  who  was  the  husband  of  the  plain- 
tiff, died  on  the  27th  of  February,  1880.  The 
Slaintiff  claimed  that  one  Edwin  Forrest 
Lay,  on  the  6th  of  March,  1880,  was  duly 
appointed  executor  of  Edwin  May  by  the 

E roper  tribunal ;  that,  he  having  resigned 
is  trust  on  the  7th  of  June,  18^,  one  Mc- 
Ginnis  was  duly  appointed  administrator  da 
bonis  non,  with  the  will  annexed,  of  Edwin 
May ;  and  that  McGinnis,  on  the  6th  of  March, 
1882,  under  a  proper  order  of  the  proper 
court  to  that  effect,  conveyed  to  the  plaintiff 
all  the  title  of  the  estate  of  the  patentee 
under  the  patent  and  its  extension,  including 
all  rights  of  action  and  claims  for  damages 
which  the  estate  had  bv  virtue  thereof. 
Damages  were  claimed  for  the  use  of  the 
patented  invention,  as  covered  by  claims  1, 
8  and  4,  for  the  period  of  the  extended  term, 
from  October  4,  1878,    to  October  4,  1880. 

The  defendant,  by  an  answer  and  a  notice 
of  special  matter,  set  up  in  defense  the  Stat- 
ute of  Limitations  of  the  State  of  Wisconsin, 
and  want  of  novelty.  The  case  was  tried  by 
a  jury,  who  found  that  during  the  extended 
term  of  the  patent  the  defendant  had  infringed 
claims  1,  8  and  4 ;  and  they  awarded  to  the 
plaintiff  $1,774.68  damages.  27  Fed.  Rep. 
691.  The  defendant  moVfed  for  a  new  trial 
on  various  grounds,  including  one  that  the 
court  erred  in  not  instructing  the  jury  to 
render  a  verdict  for  the  defendant,  and  an- 
other that  the  court  erred  in  ruling  that  the 
plaintiff  was  the  owner  of  the  cause  of  ac- 
tion. This  motion  was  denied ;  and  the  de- 
fendant then  moved  for  an  arrest  of  judgment, 
on  the  grounds  (1)  that  the  patent  was  void 
on  its  face,  because  none  of  the  claims  were 
for  a  patentable  invention  or  combination, 
and  that  no  one  of  the  several  combinations 
claimed  in  it  as  the  patentee's  inventions 
was  a  new  or  patentable  invention ;  and  (2) 
that  the  plaintiff  was  not  the  lawful  owner 
of  the  cause  of  action  sued  upon.  This  mo- 
tion was  overruled,  and  Judgment  was  en- 
tered for  the  plaintiff  for  $1,774.68  and  costs. 
To  i-eview  that  judgment  the  defendant  has 
brought  a  writ  of  error. 

At  the  trial,  when  the  patent  was  offered 
in  evidence,  it  was  obiected  to  by  the  defend- 
ant on  the  ground  uiat,  on  the  face  of  the 
specification  and  claims,  it  was  invalid. 
This  objection  was  overruled  and  the  defend- 
ant excepted.  The  same  objection  was  made 
to  the  certificate  of  extension,  and  overruled, 
and  the  defendant  excepted.  The  proceed- 
ings for  the  appointment  of  the  executor  and 
of  the  administrator  de  bonis  non^  and  for  the 
sale  of  the  patent,  the  conveyance  to  the 
plaintiff  ana  the  order  of  the  court  confirm- 
ing the  sale  and  conveyance,  were  then  put 
in  evidence  under  the  objection  and  excep- 
tion of  the  defendant  that  they  did  not  vest 
in  the  plaintiff  any  title  to  the  cause  of  ac- 
tion sued  on. 

One  Luther  Y.  Moulton  was  then  intro- 
duced as  a  witness  by  the  plaintiff,  and  tes- 
tified as  follows:  "I  live  at  Grand  Rapids, 
Michigan ;  am  a  partner  in  a  foundry  there ; 
I  have  had  experience  in  mechanics  and  pat- 
ents; have  photographed  models;  have  been 
consulted  about  the  patentability  of  me- 
chanical devices ;  havs  been  an  expert  witness 
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in  patent  causes ;  have  done  patent  soliciting ; 
am  ac(}uainted  with  the  May  patent  in  suit ; 
know  its  specifications  and  claims,  and  am 
acquainted  with  its  practical  operation  and 
effect." 

100]  It  was  contended  that  the  defendant  had 
infringed  the  patent  by  constructing  and 
using  a  county  jail  containini?  the  inven- 
tions covered  by  claims  1,  8  and  4.  Models 
of  a  jail  constructed  according  to  the  patent, 
and  of  the  defendant's  jail,  were  introduced 
in  evidence  by  the  plaintiff  and  identified  as 
correct.  A  stipulation  was  then  put  in  evi- 
dence, signed  by  the  attorneys  for  the  parties, 
to  the  e£^ct  that  the  device  used  by  the  de- 
fendant in  its  jail  for  fastening  the  doors 
had  been  in  use  therein  since  1869.  The 
witness  Moulton  then  proceeded:  ^'In  my 
opinion  the  model  representing  the  defend- 
ant's jail  contains  the  mechanical  equiva- 
lents of  the  devices  described  in  the  specifi- 
cation, and  claimed  particularly  in  the  first, 
third  and  fourth  claims  of  the  patent  in 
question.  The  results  produced  by  the  com- 
binations claimed  in  the  patent  are  produced 
by  substantially  the  same  means. "  On  cross- 
examination  he  testified  as  follows:  ^'The 
novelty  and  utility  of  this  patented  device 
consists  in  interposing  a  grating  or  wall  be- 
tween the  person  operating  the  mechanism 
for  securing  the  doors  and  the  prisoners,  so 
that  they  can  be  observed  through  the  door 
or  grating,  and  the  corridor  doors  be  closed 
and  secured,  or  unlocked  and  opened,  or  the 
cell  doors  can  be  locked  or  unlocked,  all 
without 'any  contact  between  the  jailer  and 
the  prisoners,  and  without  the  jailer  being 
in  the  same  apartment  with  the  prisoners, 
and  thus  exposed  to  attack  by  them.  The 
several  elements  of  the  device  are  probably 
old.  The  novelty  consists  in  the  particular 
combinations,  whereby  a  new  and  useful  re- 
sult is  produced.  I  think  an  angle  door  is 
old  ;  have  never  seen  them  in  jails ;  have  seen 
angle  doors  and  curved  doors  and  illustrations 
of  them  in  books  many  years  ago,  before 
1859.  Locks  and  bolts  upon  doors  are  also 
old,  and  to  put  a  lock  or  bolt  upon  such  a 
door  would  not  be  invention.  In  defendant's 
lail  the  corridor  doors  are  not  closed  by  the 
fastening  mechanism  as  described  in  the 
patent,  but,  when  closed  by  the  prisoners  or 
turnkey,  they  are  locked  by  bolts  moved  by 
rock-shafts  extending  from  the  outer  apart- 
ment, through  the  wall,  into  the  jail  proper 
and  to  the  corridor  doors.  There  is  nothing 
new  in  a  rock-shaft  as  applied  to  the  purpose 
of  transmitting  motion  to  bolts  or  other  like 

ftOl]  uses ;  it  is  the  equivalent  of  an  endless  chain, 
or  any  other  well-known  device  for  trans- 
mitting motion ;  it  is  very  old.  The  opera- 
tion and  effect  of  the  rock-shaft,  the  handle 
or  lever  that  moves  it  and  the  bolts  that  it 
moves,  in  connection  with  the  corridor  doors 
thereby  locked  and  unlocked,  are  precisely 
the  same  with  or  without  a  wall  or  grating 
interposed  between  the  handle  or  lever  and 
the  aoor  locked,  and  also  the  same  as  the 
corresponding  parts  in  the  May  patent.  In 
tlie  Fond  du  Lac  jail  the  handle  of  this  rock- 
•liaft  and  the  place  where  it  is  operated  are 
a  few  feet  distant  from  the  angle  door. 
There  ia  an  embrasure  or  alit  in  the  wall  by 


these  handles  to  the  rock -shafts,  through 
which  two  corridors,  one  over  the  other  on 
one  side  of  the  jail,  can  be  observed ;  but  the- 
other  side  of  the  jail,  with  its  two  corridora 
and  two  tiers  of  cells,  cannot  be  observed. 
The  doors  of  all  four  corridors  are  locked  by 
rock-shafts,  all  starting  and  moved  from  tlie 
same  point.  The  operation  and  effect  of  the 
arrangement  of  the  lever  (6),  bar  (a)  and 
bolts  or  lugs  (S),  as  described  in  the  patent, 
for  locking  and  unlocking  the  cell  doors,  are 
precisely  the  same,  whether  the  lever  is 
operatea  through  a  wall  or  grating,  or 
whether  there  is  none  there.  Mechanically, 
the  effect  is  precisely  the  same  with  or  with- 
out the  giatmg,  so  far  as  fastening  and  un- 
fastening the  doors  is  concerned.  The  only 
difference  is  in  the  effect  of  the  grating  to 
protect  the  jailer  and  guard  aguinst  escapes. 
Every  separate  element  of  the  combination 
of  the  fourth  claim  is  old — the  bar,  the  lever, 
the  lugs  or  bolts  and  the  grating.  Levera 
have  long  been  used,  long  before  this  patent, 
to  move  a  lone  bar  and  thereby  to  move  bolts, 
lugs  or  the  like,  at  a  distance ;  so,  also, 
similar  devices  passing  through  a  wall,  to 
open  and  close  and  secure  window  shuttera 
and  the  like ;  but  the  particular  combination 
adapted  to  interpose  protection  between  the 
person  ooerating  the  aevice  and  those  on  the 
other  side  of  the  wall  or  grating  was  new 
and  patentable,  and  so  patented  to  Mr.  May. 
The  grating  has  nothing  to  do  directly  with 
locking  or  unlocking  the  doors.  It  affords 
protection  to  the  operator  while  so  doin^. 
8o  with  the  second  claim  in  suit,  which  is 
the  third  of  the  patent.  All  its  separate 
elements  are  old.  It  is  only  the  particular 
combination  applied  to  this  purpose  that  is 
new  and  patentable." 

The  plaintiff  then  ^ve  evidence  to  show 
that  the  patented  contrivance  was  useful  and 
economical,  and  for  much  of  the  time  since 
it  was  patented  had  been  in  use  in  aundry 
jails  and  prisons  in  this  country.  It  waa 
further  proved  that  the  defendant  had  used 
in  its  jail,  ever  since  1869,  the  outside  angle 
door,  the  contrivance  for  locking  and  unlock- 
ing the  corridor  doors  and  the  contrivance 
for  locking  and  unlocking  the  cell  doors, 
which  were  exhibited  by  the  model  of  ita 
jail  which  had  been  put  in  evidence.  Other 
evidence  was  given  on  the  part  of  the  plain- 
tiff, but  none  to  contradict  what  had  been 
testified  to  by  the  witness  Moulton ;  and  at 
the  close  of  the  plaintiff's  case  the  defendant 
moved  that  a  verdict  be  directed  for  it,  on 
the  grounds,  among  others,  that  the  patent 
was  void  for  lack  of  novelty,  and  that  the 
combinations  described  in  it  were  not  opera- 
tive combinations,  and  were  old  and  well- 
known  devices  applied  to  similar  uses.  Thia 
motion  was  overruled,  and  the  defendant  ex- 
cepted. 

Thereupon  the  defendant  proved  that  at  the 
Wisconsin  State  Prison  at  Waupun,  the 
Chemung  County  Jail  at  Elmira,  New  York, 
and  elsewhere,  there  had  been  in  common 
and  public  use,  well  known  to  many  persona, 
for  mnny  years  before  1859,  a  device  consist- 
ing of  a  lever,  a  bar  and  lugs  or  bolts  at- 
tached, operated  substantially  as  deaoibed 
in  said  patent,   to  lo^k  or  unlock  the  oel) 
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doon,  but  witbout  any  interyening  wall, 
oorridor  grating  or  other  protection  to  the 
Jailer  against  attack ;  that  such  device,  ex- 
cept for  the  absence  of  a  corridor  wall  or 
grating,  was  substantially  identical  with, 
aui  a  mechanical  equivalent  of,  the  device 
described  in  said  patent,  and  claimed  in  the 
fourth  claim  thereof,  and  that  it  was  used 
md  operated  in  the  same  way,  to  lock  or 
unlock  the  cell  doors  after  they  had  been 
dosed. 

No  evidence  in  rebuttal  was  offered  by  the 
plaintiff,  and,  the  testimony  beinff  closed, 
tbe  defendant  renewed  its  motion  for  a  ver- 
dict to  be  directed  for  it,  on  the  rounds  be- 
fore stated ;  but  the  motion  was  denied,  and 
the  defendant  excepted. 

The  defendant  then  prayed  that  the  Jury 
be  instructed  that  each  of  the  claims  1,  8 
and  4  was  void ;  that  claim  1  did  not  claim 
a  new  device,  nor  was  the  combination 
claimed  therein  an  operative  combination, 
but  was  a  mere  aggregation ;  that  claim  8 
did  not  describe  a  new  device ;  and  that  it 
a  question  for  the  Jury  whether  there 
an  invention,  or  exercise  of  the  inventive 
faculty,  in  the  construction  of  the  devices 
described  in  the  patent.  Each  of  these  in- 
structions was  refused,  and  the  defendant 
excepted  to  each  refusal.  The  case  was  sub- 
mitted to  the  Jury  under  instructions  from 
the  court,  the  defendant  excepting  thereto 
because  Uie  court  did  not  submit  it  to  the 
Jury  to  say  whether  the  elements  specified  in 
each  of  the  several  combinations  in  claims 
1,  8  and  4  appeared  together  in  a  practical 
combination,  or  whether  it  was  a  mere  ag- 
gregation. 

We  are  of  opinion  that  the  court  ought  to 
have  directed  a  verdict  for  the  defendant,  on 
the  ground  that  the  patent  was  void ;  and 
that  the  Judgment  must  be  reversed.  The 
objects  sought  to  be  accomplished  by  the 
patentee  were  twofold — safe  observation  of 
the  prisoners  while  they  were  out  of  their 
cells  but  within  the  outer  inclosure  of  the 
jail,  and  a  safe  mode  of  locking  them  in 
their  cells  without  risk,  of  personal  contact 
with  them.  These  objects  he  sought  to  attain 
by  three  contrivances,  which  are  the  founda- 
tions of  the  four  claims  of  the  patent.  Pro- 
ceedinff  inwards  from  the  outside  of  the  Jail, 
these  three  contrivances  are  as  follows :  (1) 
An  angle  door  D,  with  the  angle  in  the 
middle  line  of  the  door,  projecting  inward, 
s  safe  or  box  J,  containing  a  drum  (p)  oper- 
ated by  a  crank  H,  and  a  bolt  or  lock  I  to  tbe 
angle  door  D.  This  contrivance,  which  is 
the  subject  of  claim  1,  enables  the  Jailer, 
after  he  opens  the  extreme  outer  door  of  tiie 

Sil,  to  have  access  to  the  angle  door,  so  as 
look  through  its  grated  bars  in  all  direc- 
tions by  means  of  the  an^le,  while  that  door 
is  securely  held  by  the  bolt  or  lock  I,  and 
to  inspect  the  interior  of  the  prison  and  ob- 
serve the  prisoners,  and  direct  them  to  retire 
behind  the  corridor  or  partition  doors  (Q  in 
the  grated  partition  (i).  This  partition 
separates  an  outer  hall  or  space  from  the 
ccnridors  which  run  along  the  tiers  of  cells. 
(2)  When  the  prisoners  have  thus  retired  be- 
hind the  corriaor  or  partition  doors  (I) ,  the 
next  step  is  to  open  the  safe  or  box  J,  from 
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the  space  between  the  outer  door  and  the- 
angle  door,  and  by  the  crank  H  operate  the 
drum  (p),  which  carries  the  wire  rope  or 
endless  chain  {e),  which,  by  pulleys,  levers- 
and  hinges,  opens  or  shuts  the  corridor  or 
partition  doors  (Ij,  Those  doors  being  closed 
while  the  Jailer  is  still  outside  of  the  angle^ 
door,  he  can  then  open  the  angle  door  and 
go  into  the  inner  hall.  The  mechanism  thus 
explained  is  the  foundation  of  claims  2  and 
8.  (8)  Then  the  Jailer,  having  between  him 
and  the  prisoners  the  grated  partition  (t) 
with  the  doors  in  it  closed,  can  direct  each 
prisoner  to  retire  to  his  cell  and  to  close  the 
cell  door  after  him.  The  Jailer  then,  by 
operating  the  lever  (b),  can  draw  the  bara 
(a)  and  carry  the  bolts  or  lugs  8  over  the 
cell  doors,  and  thus  secure  them.  He  can 
then  advance  into  the  corridor  and  further 
secure  the  cell  doors  by  ordinary  locks  on 
them.  This  mechanism  is  the  foundation  of 
claim  4. 

The  novel  idea  set  forth  in  the  patent  ia 
to  interpose  a  grating  between  the  Jailer  and 
the  prisoners  at  every  staffe  of  opening  or 
Glutting  a  door.  Previously,  there  had  been« 
between  the  Jailer  and  the  prisoners  no  in- 
tervening wall,  corridor  grating  or  other 
protection  against  attack ;  but,  with  that  ex- 
ception, the  prior  device  used  in  the  Wis- 
consin State  Prison  and  the  Chemuns  County 
Jail  was  substantially  identical  with,  and  a. 
mechanical  equivalent  of,  the  device  claimed 
in  claim  4  of  the  patent,  and  operated  in 
the  same  way  to  fasten  and  unfasten  the  cell 
doors. 

The  several  elements  of  the  patented  device- 
were  old.  Moulton  testified  that  he  had  seen 
angle  doors  and  curved  doors,  and  illustra- 
tions of  them  in  books,  before  1869 ;  that  in 
the  defendant's  Jail  the  corridor  doors  were- 
not  closed  by  the  fastening  mechanism  de- 
scribed in  the  patent,  but,  when  closed  by 
the  prisoners  or 'the  turnkey,  were  locked 
by  bolts  moved  by  rock- shafts  extending 
from  the  outer  apartment,  through  the  wall, 
into  the  Jail  proper  and  to  the  corridor  doors ; 
that  there  was  nothing  new  in  a  rock-shaft 
applied  to  the  purpose  of  transmitting  mo- 
tion to  bolts  or  to  other  like  uses;  that  it 
was  the  equivalent  of  an  endless  chain  or 
any  other  well-known  device  for  transmitting 
motion,  and  was  very  old ;  that  the  operation  [4C 
and  effect  of  the  rock-shaft  and  handle  or 
lever  that  moved  it  and  the  bolts  that  it 
moved,  in  connection  with  the  corridor  doors 
thereby  locked  and  unlocked,  were  precisely 
the  same  with  or  without  a  wall  or  grating 
interposed  between  the  handle  or  lever  ana 
the  door  locked ;  that  the  operation  and  effect 
of  the  arrangement  of  the  lever  (b) ,  bar  (a) 
and  bolts  or  lu^  S,  as  described  in  the  pat- 
ent, were  precisely  the  same,  whether  the 
lever  was  operated  through  a  wall  or  grating 
or  not ;  that  mechanically  the  effect  was  pre- 
cisely the  same  with  or  without  the  grating, 
so  far  as  fastening  and  unfastening  the  doors 
was  concerned ;  that  the  only  difference  waa 
in  the  effect  of  the  grating  to  protect  the 
Jailer  and  guard  against  escapes ;  that  every 
separate  element  of  the  combination  of  claim 
4  was  old,  the  levers,  the  bars,  the  bolts  or 
lugs  and  the  grating ;  that  levers  had  been 
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uied  long  before  the  patent  to  move  a  long 
bar  and  thereby  move  bolts,  lugs  or  the  like 
■St  a  distance,  and  so  had  similar  devices 
passing  through  a  wall  to  open  and  close 
^window-shutters  and  the  like,  but  that  the 
particular  combination,  adapted  to  interpose 
protection  between  the  person  operating  the 
•device  and  persons  on  me  other  side  of  the 
wall  or  ^ting,  was  new ;  that  the  grating 
Juid  nothing  to  do  directly  with  locking  or 
unlocking  the  doors,  but  afforded  protection 
to  the  operator  while  so  doing ;  that  all  the 
•elements  of  claim  8  of  the  patent  were  old ; 
«nd  that  it  was  only  the  particular  combina- 
tion applied  to  the  purpose  indicated  that 
-was  new. 

As  the  angle  door  was  an  old  contrivance, 
it  is  manifest  that  the  combination  of  it 
with  the  safe  lock  or  bolt  I,  claimed  in  claim 
1,  was  not  new  or  patentable.  As  the  wit- 
ness Moulton  says,  locks  and  bolts  upon  doors 
are  old,  and  to  put  a  lock  or  bolt  upon  an 
angle  door  would  not  be  invention.  X^or  is 
the  combination  of  an  angle  door  with  a 
lock  of  any  kind  a  patentable  invention, 
even  though  the  particular  lock  had  not  be- 
fore been  put  upon  an  anele  door.  Moreover, 
the  combination  claimed  In  claim  1  is  one  of 
the  angle  door  with  the  particular  lock  or 
bolt  I,  that  is,  such  lock  or  bolt  as  an  inte- 
gral part  of  the  safe  or  box  J,  with  its  drum 
(p)  and  connections.  In  which  view  the  ap- 
pmtus  in  the  defendant's  Jail  does  not  In- 
fringe claim  1. 
4061  As  to  the  patentability  of  claims  8  and  4, 
the  feature  which  it  is  alleged  makes  both 
of  them  patentable  is  the  interposition  of  a 
barrier  between  the  jailer  and  the  prisoners. 
In  claim  8,  the  sliding  doors  are  opened  and 
closed,  while  the  anele  door  is  still  locked. 
In  claim  4,  the  cell  doors  are  fastened  by 
means  of  the  bolts  or  lugs  S,  during  the 
time  the  grated  doors  in  the  corridor  are  se- 
curely closed.  In  view  of  the  evidence,  it 
it  clear  that  the  devices  covered  by  claims  8 
and  4,  as  mechanical  devices,  existed  before, 
having  the  same  mechanical  elements  and  the 
flame  mechanical  operation  and  effect.  The 
whole  combination  was  the  same,  so  far  as 
it  was  a  mechanical  or  oatentable  combina- 
tion, namely,  a  lever,  %  bar  passing  through 
an  interposed  barrier,  a  lever  or  its  mechan- 
ical equivalent  at  the  other  end,  and  some- 
thing to  be  moved  by  the  motion  thus  trans- 
mitted throuffh  the  barrier.  The  patentee 
merely  used  Uie  same  devices  which  had  be- 
fore tieen  used  by  other  persons,  between  one 
tide  of  an  interposed  biurier  and  the  other, 
wiUi  the  same  m^^anical  effect.  His  motive 
was,  and  his  use  of  the  device  was,  to  pro- 
tect the  jailer,  by  a  sufficient  barrier,  from 
being  injured  by  the  prisoners ;  but  neither 
the  motive  nor  the  strength  of  the  barrier 
•can  enter  as  an  element  into  the  question. 
The  case  is  one  merely  of  a  double  use.  The 
mechanism  was  old  in  its  use  to  move  a  door 
•or  a  gate  at  a  distance,  and  the  mechanical 
•operation  of  the  device  was  the  same, 
whether  the  mechanism  passed  through  a 
solid  iron  barrier,  or  a  grated  iron  barrier, 
or  a  barrier  of  another  material,  or  through 
no  barrier  at  all.  Mr.  Moulton  testifies  tSki 
ibe  mecbanioal  effect  ia  pncisely  the 


with  or  without  the  grating,  so  far  as  fasten- 
ing and  unfastening  the  doors  is  concerned, 
the  only  difference  being  in  tlie  effect  of  the 
grating  to  protect  the  jailer  and  guard  aoiinst 
escapes.  Tucker  v.  Spalding,  80  U.  S.  18 
Wall.  468  [20 :  5161  ;  Tlie  Com-PlanUr  i^- 
ent,  90  U.  8.  28  Wall.  181,  282  [23 :  161, 
178]  ;  Brwcn  v.  Piper,  91  U.  8.  87  [28 :  2001 ; 
Dunbar  v.  Meyers,  94  U.  8.  187  [24 :  84]  ; 
VinUm  V.  Hamilton,  104  U.  8.  485,  491  [26 : 
807,  8091 ;  Heald  v.  Rice,  Id.  787,  754  [910. 
916]  ;  HaU  v.  MacMaU,  107  U.  8.  90  [27 : 
867]  ;  Tfumpaon  v.  Baisselier,  114  U.  6.  1  [29 : 


76]  ;  Stepheneon  v.  Brooklyn  0.  T.  R  Oo.'ld. 
149  [58]  ;  Aran  v.  Manhattan  B,  Co.  132  U. 
8.   84  [88 :  272]  ;    Wateon  v.    Cincinnati,  L 
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St.  L.  eft  a  B.  Co.  Id.  161  [295]  ;  HiU  v. 
Wooiter,  Id.  698  [502]^;  Burt  v.  Bfoory,  138 
U.  8.  849  [88 :  647] ;  St,  Germain  v.  BrunM- 
ioick,  185  U.  8.  227  £84:  122]. 

As  the  mechanical  operation  and  effect  of 
the  patented  devices  are  the  same  whether 
there  be  a  grating  or  other  barrier  or  not, 
there  is  no  patentable  combination  between 
the  devices 'and  the  grating.  The  grating 
performs  no  mechanical  function  and  has  no 
mechanical  effect.  The  case  is  one  of  mere 
aggregation.  Pickering  v.  MeCullough,  104 
XL  S.  810,  818  [26:  749,  752]  ;  DoubU^  P&int^ 
Tack  Co.  V.  Tu>o  Biters.  Mfg.  Co.  109  U.  8. 
117  [27:  8771 ;  Stephenson  v.  Brooklyn  C.  T. 
B.  Co.  114  \J.  8.  149  [29 :  58] ;  Hendy  t. 
Qoldcn  State  d  M.  L  Works,  127  U.  8.  870 
82 :  207] ;  Aron  v.  Manhattan  B.  Co.  182 
".  8.  84  [88:  272]. 

This  patent  was  granted  under  the  Act  of 
July  4,  1836,  chap.  857,  the  sixth  section 
of  which  (5  Stat.  119)  provides  for  the  grant- 
ing of  a  patent  for  "  any  new  and  useful  art, 
machine,  manufacture  or  composition  of 
matter,  or  any  new  and  useful  improvement 
in  any  art,  machine,  manufacture  or  compo 
sition  of  matter. "  It  was  not  granted  for  an 
art  or  proc&s,  that  is,  '^  an  act  or  series  of 
acts  performed  upon  the  subject  matter  to 
be  transformed  and  reduced  to  a  different 
state  or  thing."  Cochrane  v.  Deener,  94  U. 
8.  780,  788  [24:  189,  141].  8o  f ar  as  the 
grating  is  sought  to  be  made  an  element  in 
tiie  combinations  of  claims  8  and  4,  it  is  not 
an  element  of  the  mechanism.  It  is  no  part 
of  tiie  machine,  and  has  no  effect  upon  its 
operation.  Nor  is  the  apparatus  a  manufact- 
ure or  a  composition  of  matter.  In  the  int- 
ent, the  invention  is  called  one  of  an  *  im- 
provement in  the  construction  of  prisons,* 
and  in  the  specification  it  is  called  an  in 
vention  of  "  improvements  in  the  construction 
and  operation  01  prisons."  In  Jacobs  y.  Baker^ 
74  U.  8.  7  Wall.  295  [19:  200],  suit  was 
brought  on  four  patents  for  **  improvements 
in  the  construction  of  prisons."  One  was 
for  a  secret  passage  or  giutrd-chamber  around 
the  outside  of  an  iron-plate  iail,  and  be- 
tween the  iail  and  the  surrounding  inclosura, 
constructed  for  the  purpose  of  allowing  tlie 
keeper  to  oversee  and  overhear  the  prisoners 
without  their  being  conscious  of  his  pres- 
ence. Another  was  for  improved  iron  walla 
for  iron-plate  jails.  Another  was  for  an  im- 
provement in  joining  the  metal  plates.  An- 
other was  for  arranging  iron-plate  cella  ia 
Jaili.    Tliia  court  held  that  an  impioTemeni 
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In  the  conatructton  of  a  jail  did  not  come 
vnder  the  denominatioD  of  x  machine,  or  a 
manufacture,  or  a  compoeitioD  of  matter; 
and  Uiat  it  was  doubtful  whether  it  could  be 
clasaed  as  an  art.    But,  however  this  may 


chanical  combination.  Bnmm  t.  Datit,  IIS 
U.  S.  SST,  249  [29:  650,  668],  and  caaea 
there  cited ;  Fornerook  v.  Boot,  137  V.  B. 
176.  181  [83:  97,  99] . 

Tlu  jvOfimMt  M  reeentd,  and  tht  earn  it 
remanded  to  t^e  CirtvU  Court,  with  a  dtreUian 
to  grant  a  n«w  trial. 


ftS3]  BUSSU,    TBIHHER   COMPANY  vt  u., 
Appt*.. 

FRANK  M.  STEVENS  bt  al. 

(Bee  a  a  Beportert  ed.  aa-ob.) 

Fattntfor  triatming  boot  and  »hoe  toUt,  intaUd 
— combination  of  otd  ^mentt — original 
tluntghl — improvement  in  dtgree, 

L  "Bta  patent  No.  08.808,  iMued  to  Oroutt.  Harob 
1.  ISn,  for  Improrementa  In  retarr  outlen  tor 
trlmmlnc  the  edfiea  of  boot  and  flioe  lotea,  hat  no 
patentable  noreltr. 

S.    A  eomUnatlon  of  old 
found  Id  nld  patent,  does  nt 


Goodyear  D.  V.  Co.  98  U.  a  486  (SB; 
latt  T.  Weitem  U.  Teleg.  On.  IK 
K:  Ltlby  Y.  7^tham,B&  U.  B.  14 
(U:  867),  68  n.  S.  83  How.  188  a6> 
«  T.  Booth.  103  U.  8.  96  (26:  64). 

invention  U  not  the  case  of  the  a^ 
{  an  old  macbiDe  to  a  ilmilar  or  ai^ 
bject,  with  no  change. 
tania  S.   Oo.  t.  LoeomotiM  Bneitu 
.10  U.  B.  498  ^:  238). 
W.  Fort«r,  lor  appellees: 
mt  la  YtAA  because  it  is  for  an  Inven- 
than  that  applied  for  or  swoni  to. 

Mfg.  Co.  T.  Wit  B.  (ft  a  Ufa.  0§. 
1»(28:4&S). 

led  upon  question  of  dedication: 
Comr.  of  Fatmtt,  88  Pat  Off.  Gas. 
r  V.  Bridgeport  Bratt  Oo.  104  TJ.  S. 
!S);  Campbdl  t.  Jamet.  Id.  856(786); 
r.  Flower.  88  Fat.  Off.  Qaz.  887;  Bitf"- 
a>.  T.  Bagden.  70  C.  8.  S  Wall.  81S 
lorri*  y.  Huntington.  1  Paine,  840: 
N.  W.  R.  Co.  v.  SayUe,  97  U.  8. 664 

16  Pat.  OB.  Gaz.  348;  Jamet  t. 
104  U.  S.  888  (36:  795),  21  Pat,  Off. 
Makn  *.  Banaood,  112  U.  B.  864(88; 


M.  Oroutfi  patent  ihowt  rreat  Induitty  inTaoqulr- 
Ins  knowledge  of  what  others  had  done,  lood 
Judsment  In  ■eleottns  and  combining  tba  same 
and  meobanloal skill:  but  It  preseoti  nodlBcoTef<- 
able  Iraoe  of  tbe  exercise  of  orlirtnal  thouffbt. 

4.  An  taDprovemenC  In  decree  only  upon  eadler 
patent*,  dealffned  to  aocompllih  iha  same  nbieot. 
laaotpateatable. 

[No.  71.] 

ArguedSoe.U.a.lSBO.  Decided  Dee.  IS.  liOO. 

APPEAL  from  a  decree  of  the  Circuit  Conrt 
of  the  United  S  tatea  for  the  District  of 
Massachusetts,  dismissing  a  suit  for  the  In- 
fringement of  letleis-paient.     Afflrm^. 
The  facts  are  stated  in  tbe  oplnioD. 
Mr.  J,  E.  Hkjvadicr,  for  appellants: 
Orcutt  is  the  first  to  produce  a  rotary  cutter, 
each  blade  of  which  Las  a  flat  front  face,  in 
<»nneclion  with  a  top  surface  having  the  isnd 


Mora.— Wit  what  pntmti  on  pmntcd;  wIMn  dc- 
eiai-Bdeold.   Bee  na(«  to  Brans  t.  Baton,  i:  4SEL 

At  to  patentabUtty  of  (nvmttoni,  see  nolM  to 
Thompaoa  t.  BolasaJler,  St:  Iti  Comlns  v.  Burden, 


.^1 


abandonment  of  (nwntlon,  sea  note  to  Pen- 

.  Dialogue,  1:  iBT. 

diettnttinn  be(w«ni<nwnt1oiM  af  mtehanlnit, 
■xtnaorproihutaiaiKl  prooeiwf,' when  latter  pat- 
ttcd,-eae  note  to  Oornlng  r.  Surden,  U:  ttS. 
Inehutlno  pnMcn  and  prmluel  In  *anw  patsnl;  tep- 
iviapatsnltlAere/or.  BeenoCc  to  Brans  v.  Baton, 
US. 

toO'Beillr  V. 


T.  guiding.  S  Flsb.  Pat.  Cai.  SP0, 
18  Wall.  4S8  (80:  G16).  1  Pat.  Off. 
Brown  v.  Piper,  01  U.  8.  87  (88: 800), 
r.  GaE.  417;  CoOini  Co.  t.  Om,  » 
Osz.  1010;  PenneglMnia  B.  Oo.  t. 
1  Engine  8.  T.  Co.  110  D.  8.  490  J88! 
eneim  v.  BrooHyn  O.  T.  B  Oo.  81  Pat. 
uu.  uaz.  268;  Vinton  v.  Bamtlton,  104  U.  S. 
486  (26:  807);  Motrit  V.  MeMUlin,  113  n.  8. 
244  (38:  703);  Oakt  t.  San  Franeiieo.  81  Pat. 
Off.  Oaz.  S8U;  Haitei  t.  Van  Wormer,  87  U.  8. 
80  Wall.  9Ba  (82:  241);  PhUUpfr.  Detroit.  Ill 
U.  8.  604  (26:  532);  T^oinpsm  t.  Boitielier,  81 
Pat.  Off.  Oaz.  877;  Brady  t.  Atlanlio  Wortt, 
107  U.  8.  199  (87:  488).  88  Pat  Off.  Ga*.  1888; 
Sawton  7.  Grand  St.  B.  Co.  107  D.  S.  649  (87: 
678);  Smith  V.  NiohoU,  88  U.  8.  91  Wall.  118 
(33:  566);  Qardnw  y.  Bert.  118  U.  8. 108  (BO; 
164):  Maier-7.  F^ree,  116  U.  8.  88  (30:  6S3): 
Bfckendmfar  v.  Faber,  03  D.  8  847  (38:  719); 
Pickering  v.  MeOvUough,  104  U.  8.  810  (86; 
749);  Beald  v.  Biee,  Id.  787  (910X 

Mr.  Jvetiee  XABsar  delivered  the  opinton  I^' 
of  tif  e  court : 

This  was  a  suit  fn  equity,  brought  by  th» 
Busell  Trimmer  Company,  a  New  Hamp- 
shire conmratioD,  and  Willtam  D.  Orcatt 
azainst  liTank  H.  Stevens,  Henry  B.  Cun- 
ningham and  Samuel  N.  Cbrthell,  for  tba 
alleged  infringement  of  letters- patent  No, 
888,808.  Issued  to  Orcutt,  March  1,  1881, 
upon  an  application  Qled  January  6.  1879, 
for  "  Improvements  In  rotary  cutters,  for  trim- 
ming  the  edges  of  boot  and  shoe  snlea.* 

t£b  bill,  filed  Itfay  9,  1884,  alleged  the 
issue  of  said  letten-patent  to  Orcuit,  and 
the  granting  of  an  exclusive  license  to  the 
Busell  Trimmer  Company  to  manufactura 
and  sell  the  Invention  described  therein,  and 
set  out,  with  considerable  detail,  the  tbIiu, 
Importance  and  novelty  of  the  patented  In- 
vention. 

It  then  alleged  that,  as  tbe  remit  of  a  rait 
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in  equity  brought  in  the  court  below  in  Jan- 
uary, 1882,  by  these  complainants  against  the 
C!oithell  Manufacturing  Company,  for  in- 
fringements of  the  aforesaid  letters-patent, 
such  proceedings  were  had  that  a  consent 
decree  was  entered  in  complainants*  favor, 
the  following  resolution  of  the  stockholders 
of  the  defendant  in  that  suit  having  been 
passed  as  a  part  of  such  compromise : 

**Iie9olf)ed,  That  in  the  acceptance  of  the 
offer  this  day  tendered  to  us  by  the  Busell 
Trimmer  Company  it  is  done  with  the  ex- 
press understanding  by  all  the  parties  thereto 
25]  that  it  is  mutually  entered  into  for  the  pur< 
pose  of  consolidating  he  several  interests  of 
the  two  companies,  and  to  that  end  none  of 
the  parties  in  their  corporate  capacity  or  as 
individuals  will  directly  or  indirectly  enter 
into  the  manufacture  of  trimming  machines 
or  cutters  for  the  sole  edite  of  boots  and 
stioes,  except  in  connection  with  and  for  the 
benefit  of  the  two  companies  as  consolidated. " 

It  further  alleged  that  the  defendants  were, 
at  that  time,  stockholders  in  the  Corthell 
Manufacturing  Company,  and  acquiesced  in 
such  resolution;  that  they  were  afterwards 
employed  by  the  complainant,  the  Busell 
Trimmer  Company,  in  various  capacities, 
until  within  about  a  year  previous  to  the 
commencement  of  this  suit ;  that  while  so 
employed,  the  defendants  Stevens  and  Cun- 
ningham secretly  sold  small  cutters  manu- 
factured with  complainants'  tools,  which 
were  facsimiles  of  those  manufactured  by 
complainants;  and  that,  after  they  left  com- 
plainants' employ,  the  defendants  associated 
themselves  together  to  manufacture,  and  con- 
tinued to  manufacture  and  sell,  cutters  em- 
bracing complainants'  invention,  in  viola- 
tion of  complainants'  ris^hts  under  the  patent, 
and  to  their  damage  $20,000. 

The  bill  prayed  for  an  iniimction,  an  ac- 
counting and  damages,  and  for  other  and 
further  relief. 

The  answer  made  no  reference  to  the  con- 
sent decree  and  compromise  between  the 
Busell  Trimmer  Company  and  the  Corthell 
Manufacturing  Company,  referred  to  in  the 
bill,  but  set  up,  as  defenses,  (1)  the  invalid- 
ity of  the  patent,  because  the  thing  alleged 
to  have  been  patented  had  been  in  long  use 
previous  to  that  time,  and  was  not  useful ; 
(2)  the  insuflSciency  of  the  specification  and 
drawings  of  the  patent  to  enable  one  drilled 
in  the  art  to  which  it  pertained  to  construct 
the  article  for  which  the  patent  was  claimed ; 
(8)  the  want  of  novelty  in  the  alleged  in- 
vention ;  (4)  the  long-continued  use  of  rotary 
cutters  embodving  the  same  principles  as 
were  contained  in  the  alleged  invention,  by 
various  persons  and  firms  engaged  in  the 
manufacture  of  boots  and  shoes,  in  various 
parts  of  the  United  States ;  and  (6)  that  Or- 
cutt's  prior  patent  No.  212,971,  dated  March 
4,  1879,  showed  and  described  all  that  was 
20]  claimed  in  the  patent  in  suit,  and  that  from 
the  date  of  that  patent  to  January,  1881,  Or- 
cutt  made  no  claim  to  the  subject  matter  of 
the  later  patent,  thus  abandoning  such  in- 
vention to  the  public,  by  reason  whereof  the 
patent  in  suit  was  void. 

Replication  wai  filed,  issue  was  Joined, 
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proofs  were  taken  and  on  the  14th  of  Sep- 
tember, 1886,  a  final  decree  was  entered  by 
the  circuit  court,  held  hj  Mr.  JuMtiee  Gray 
and  Judge  Colt,  dismissing  the  bill,  from 
which  decree  complainants  appealed  to  thia 
court.  The  opinion  of  the  circuit  court,  de- 
livered by  Jv4ge  Colt,  is  found  in  28  Fed. 
Rep.  575. 

The  specification,  claims  and  drawings  of 
the  patent  in  suit  are  as  follows . 

**  My  invention  relates  to  that  class  of  rotary 
cutters,  consisting  of  a  series  of  cutting 
blades  arranged  aM)ut  a  common  hub,  and  it 
consists  in  certain  peculiarities  of  construc- 
tion of  the  blades,  more  fully  described  be- 
low. 

"Figure  1  is  a  perspective  view  of  one 
form  of  rotary  cutter  embodying  my  inven- 
tion. Figures  2  and  8  are  perspecrtive  views 
(enlarged  for  greater  clearness)  of  the  upper 
portion  of  one  of  the  blades.  Figure  4  is  a 
cross-section  enlarged,  illustrating  my  im- 
proved cutter  as  used. 

*'The  blades  d  of  my  improved  cutter  have 
a  fiat  front  face,  a,  a  fiat  rear  face,  6,  and  a 
top  surface,  c,  A  number  of  ridges,  1  8, 
extend  across  this  top  surface  or  circum* 
ferentially  of  the  cutter,  making  what  is 
called  a  'molded'  or  'fancy'  surface,  which 
is  the  converse  of  the  sole  edge  desired,  every 
ridge,  2  2,  making  a  corresponding  depression 
in  the  sole  edge,  the  ridge  1  af  the  side  of 
the  cutter,  and  when  in  use  next  the  rand 
guide  takes  out  the  rand  or  welt. 

*'The  main  feature  of  my  invention  con- 
sists in  the  blade  thus  formed,  with  a  fiat 
front  face  and  a  molded  or  fancy  top  surface 
the  converse  of  the  sole  edge,  ana  having 
the  ridge  1  or  the  ridges  2  2,  either  or  both, 
extendinflf  across  its  top  surface — ^that  is,  ex- 
tending iTom  front  to  back,  as  shown  in  the 
drawings — mv  improved  cutter  having  a  se- 
ries of  such  blades,  the  cutting  edges  of  each 
blade  extending  to  one  side  of  the  cutter  to 
adapt  it  for  use  on  the  edge  of  the  sole  next 
the  upper,  and  each  cutting  edge  having  the 
same  relation  with  the  axis  as  all  the  others. 
Each  blade  d  is  shown  in  this  instance  as  a 
distinct  piece  secured  to  a  hub,  (T,  substan- 
tial Iv  as  in  the  United  States  patent  Ko. 
82,402  to  Harrington,  dated  September  22, 
1868.  My  invention,  however,  does  not  relate 
to  the  mode  or  process  of  manufacture,  but 
to  the  article  of  manufacture,  ajid  the  blades 
and  hub  may  be  in  one  piece  and  constructed 
by  any  suitable  mode  or  process  too  well 
known  to  need  description,  and  I  disclaim 
as  any  part  of  my  invention  both  the  cutters 
and  l)otn  the  modes  of  manufacture  descril^ed 
in  the  pat^^nt  to  Harrin^n  above  named  and 
in  the  patent  to  Brown,  No.  45,294,  dated 
November  29,  1864. 

"The  fiat  front  faces  a  of  the  blades  are 
not  radial,  but  are  so  inclined  as  to  make 
each  blade  slightly  hooking,  and  thereby 
form  a  knife  ed^e  at  the  intersection  of  th!e 
fiat  front  face  with  the  top  surface  c  and  itr 
ridges,  12  2.  This  is  very  desirable,  for  if 
the  front  faces  a  be  not  so  inclined  the  tool 
will  be  a  scraper  rather  than  a  rotary  cutter. 

**The  blades  are  made  quite  thick  fitmi 
front  to  rear,  so  that  they  may  be  ground 
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tMck  u  thaj  become  dull,  aud  tliey  are 
grnund  only  on  their  front  tacei  a.  these  faces 
being  alwajB  maintaiaed  at  Bubetantiiilljthe 
same  pitch.  The  grindiac  1b  done  with  a 
^t  grindiar  surface  (the  fiat  side  of  a  small 
«mei7  wheel),  and  docs  not  alter  at  all  the 
Bh&pe  of  the  cutting  edge  of  the  blades.  The 
tops  c  and  ridgea  12  2  are  iuclined  rearward, 
to  give  tbe  necessary  clearance,  as  will  be 
well  undenitood. 

"I  am  aware  of  the  patent  No.  207,890  to 
Corthell,  but  in  that  cutt«r  each  blade  Is  flat 
on  top.  and  its  front  face  is  molded,  Uie  cut- 
ting edge  being  formed  by  the  intersection 
of  tbe  Bat  top  and  molded  front  face,  and 
the  ridge  correapoudiDg  to  tbe  ridge  1  of  my 
cutter  Is  acruaa  the  front  face  of  the  blade, 
or  nearly  radial,  instead  of  across  the  top  o 
of  tbe  blade,  or  nearly  circumferential,  as 
in  my  cutter,  Tbe  saroe  fa  true  of  the  ridges 
corresponding  to  the  ridges  2  of  my  cutter. 
When  tbe  ridge  1  is  at  one  side  of  the  front 
face,  as  in  Cortbell's  cutter,  the  height  of 
tbe  projection  above  Its  base  is  limited  by 
the  neceasarv  closeness  together  of  the  blades, 
Moreorer,  the  deptb  of  cut  is  always  less 
than  the  height  of  the  projection.  The  main 
object  of  my  inTeution  is  to  provide  a  sole- 
edge  cutter,  In  which  the  depth  of  cut  Is 
the  same  as  the  height  of  the  projection, 
and  in  which  the  height  of  the  projection 
ii  not  limited  by  the  closeness  together  of 
the  blades,  I  am  also  aware  of  the  patents 
to  Brown  and  Harrington,  above  mentioned. 
but  both  those  cutters  are  wholly  unnulted 
for  trimming  sole  edges,  and  both  lack  the 
ridge  1  at  one  side  of  the  top  surface  of  the 
blade  for  taking  out  the  rand,  and  also  lack 
the  ridges  2  2  for  beading  the  sole  edge,  I 
disclaim,  therefore,  all  that  is  shown  In 
either  of  the  above  named  patents. 

-What  I  claim  as  my  invention  is: 

"1.  A  rotary  cutter  for  trimming  sole 
edges,  the  blades  d  of  which  are  provided 
with  flat  front  faces  a,  and  have  their  outer 
or  peripheral  ends  e  molded  throughout  to  a 
uniform  shape,  the  converse  of  the  desired 
sbape  to  be  given  to  the  sole  edge,  and 
slightly  ecc'entrlc  to  the  axis  of  the  cutter, 
eubslantlall  J  as  described. 

"3.  A  rotary  cutter  for  trimming  sole 
edges,  the  blades  d  of  which  are  each  pro- 
vided with  a  flat  front  face,  a,  and  a  slightly 
eccentric  cutter  or  perinheral  end,  e,  having 
formed  tbereon  the  ena  ridges  1  and  2,  ex- 
tending circumfet«ntiall7  across  said  face, 
substantially  u  and  for  the  purposes  de- 
scribed.' 

The  circuit  court  held  tbat  the  patentabil- 
Ht  of  the  invention  was  to  be  determined 
by  reference  to  two  classes  of  prior  tools, 
namely,  the  old  hand  tool  or  plane,  and  the 
Brown  gear  cutter,  patented  in  1861,  and 
found,  upon  a  comparison  between  tbe  vari- 
ous forms  of  the  Brown  gear  cutter  and  the 
Orcutt  cutter,  thst  there  was  no  substantial 
difference  between  them,  except  as  to  the 
shape  of  the  top  surface  of  the  blades  that 
were  used  to  cut  the  form  or  outline  of  the 
path  or  flrure  in  tbe  material  operated  upon  ; 
that  the  form  of  the  cutting  teeth  in  the 
Orcutt  patent  was  tubstantially  tbe  same  as  i 
lt7  V.  8. 


that  used  In  the  old  hand  plane  or  tool ;  that 
tlie  use  of  the  rotary  rand  knife  in  the  Or- 
cutt patent,  In  connection  with  tbe  rand 
guide,  claimed  by  him  to  perform  a  different 
function  from  the  rand  lip  of  the  old  hand 
plane,  was  not  sufficient  to  suatain  the  pat- 
ent, because  boUi  the  rotary  rand  knife  and 
the  rand  guide  were  found  in  prior  devtoee; 
and  that  tne  substance  o[  Orcutt's  Improve- 
ments lay  In  the  application  of  the  well- 
known  form  of  blade  to  a  Brown  milling 
cutter,  for  the  purpose  of  trimming  the 
edges  of  boot  and  shoe  soles,  which  wsi 
merely  a  case  of  double  use,  and  was  there- 
fore not  patentable. 

The  errors  assigned  are,  that  'the  court 
erred  (1)  in  holding  that  the  application  of 
a  well-known  form  of  blade,  used  in  the  old 
hand  tool  tor  trimming  sole  edges,  to  ■  metal 
milling  cutter,  also  old  and  well  known, 
for  the  purpose  of  producing  a  rotair  cutt«r 
for  trimming  sole  edres,  is  a  case  of  double 
use,  and  not  patentable ;  (2)  in  holding  that, 
in  view  of  the  state  of  the  art,  there  was  no 
invention  in  the  Orcutt  cutter ;  and  (3)  In 
holding  that,  in  view  of  the  two  classes  at 
prior  tools  referred  to,  taken  in  connectitm 
with  a  third  class  of  old  devices,  in  which 
both  the  rotary  rand  knife  and  tbe  rotaiy 
rand  guide  wera  found,  the  patent  could  oM 
be  sustained. 

It  Is  hardly  necessary  to  discuss  these  as* 
gjgmnants    of    error    terialim.     It    will    ba 
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BufQcient,  perhaps,  to  refer  to  some  of  the 
essential  features  of  the  patent  in  suit  which 
are  claimed  to  constitute  elements  of  inven> 
tion. 
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We  have  examined  the  evidence  in  the  case 
Tery  carefully.  That  of  appellants'  princi- 
pal expert  witnesses,  John  A.  Coleman, 
Frederick  W.  Gov  and  O.  L.  Noble,  was  un- 
usually clear  ana  intelligent,  and  was  given 
very  ingeniously  in  support  of  the  theory  of 
the  appellants'  case ;  but  we  think  that  even 
their  testimony,  when  subjected  to  the  anal- 
ysis of  cross-examination,  contains  retrac- 
tions and  admissions  fatal  to  the  validity  of 
Orcutt's  patent,  as  containing  a  patentable 
novelty. 

We  are  clearly  of  opinion  that  the  circuit 
court  was  correct  in  its  construction  of  this 
patent.  In  this  connection,  the  state  of  the 
art  when  the  application  for  the  patent  was 
made  must  be  taken  into  consideration.  The 
old  hand  plane  or  tool  for  trimming  the 
ed^es  of  boot  and  shoe  soles  had  been  in 
existence  for  a  long  time ;  but,  while  it  ac- 
complished the  purposes  for  which  it  was 
designed,  it  was  found  to  operate  too  slowly 
to  meet  the  demands  of  the  business.  Ac- 
cordingly, various  attempts  had  been  made 
to  perform  the  work  done  by  the  old  hand 
tool  with  rotary  cutters  operated  by  ma- 
chinery. A  number  of  patents  were  issued 
to  various  persons,  named  in  the  record,  for 
various  forms  of  such  devices,  long  before 
the  date  of  Orcutt's  application.  We  were 
furnished  on  the  argument  with  specifica- 
tions and  drawing  of  many  of  such  pat- 
ents,— some  English,  but  mostly  Ameri- 
can,— running  back  as  early  as  1855,  when 
an  English  patent  was  issued  to  one  Molidre, 
for  what  was  known  as  a  burr  cutter,  used 
to  cut  only  the  bed  or  main  body  of  the  boot 
or  shoe  sole.  It  is  not  deemed  necessary  to 
refer  to  all  of  the  various  patents  issued 
from  that  time  up  to  the  date  of  Orcutt's 
patent.  All  of  them  may  be  said  to  have 
nad  but  one  object,  viz.,  the  performance  of 
the  work  formerly  done  only  by  the  old  hand 
tool ;  and  were  improvements,  more  or  less 
new  and  useful,  in  the  leather  art.  An  ex- 
amination of  them  discloses  the  fact  that,  to 
a  greater  or  less  degree,  each   was  an  im- 

f»rovement  on  its  predecessors,  and  was,  in 
ike  manner,  improved  upon  by  those  that 
followed,  in  the  order  of  time.  The  opera- 
tions of  those  rotary  cutters  did  not  entirely 
supersede  the  use  of  the  old  hand  tool,  or  the 
embodiment  of  the  i^rinciples  of  that  tool 
in  an  automatic  machine  which  imitated  the 
movements  of  that  plane  or  tool  when  at 
work.  A  number  of  patents,  it  appears,  were 
issued  for  such  machines. 

The  precise  features,  or  combination  of 
features,  which,  it  is  claimed,  constituted 
Orcutt's  alleged  invention,  are  thus  stated 
by  appellants  counsel:  ** 'There  is  nothing 
whatever  in  the  state  of  the  art  of  trimming 
or  of  burnishing  sole  edges  tending  to  show 
any  rotary  cutt^,  prior  to  Orcutt's,  made  up 
of  a  number  of  blades,  each  having  a  rand 
lip  and  bed  (or  a  bed,  or  bed  guard,  or  chan- 
nel guard  in  connection  with  a  rand  lip  and 
bed) ,  each  with  a  flat  front  face ;  and  each 
blade  the  guard  for  the  cutting  edge  of  the 
succeeding  blade." 

We  do  not  think  that  this  statement  is  sus- 
tain^ by  the  testimony  of  the  appellants' 
own  witnesses,  even  putting  out  of  yiew  all 
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the  evidence  controverting  it,  given  by  de- 
fendants' numerous  expert  witnesses,  con- 
sisting of  manufacturers,  dealers  in  shoes, 
experienced  and  skillful  operators  and  ma- 
chinists in  making  shoes,  trimmings,  soles 
and  all  branches  of  the  leather  art.  A  rotary 
cutter  in  the  metal  art,  called  the  Brown  « 
Sharpe  metal  cutter,  had  been  well  known 
and  in  general  and  constant  use  seventeen 
years  before  the  date  of  the  Orcutt  patent. 
The  counsel  for  appellants  admits  that  that 
rotary  cutter  **  bears  a  close  resemblance  to 
Orcutt's  sole-edge  cutter.  .  .  .  It  is  made 
up  of  a  number  of  blades,  eacli  having  a 
flat  front  face,  and  a  molded  top  surface,  the 
converse  of  the  siirface  to  be  milled;  auui 
moreover,  each  tooth  has  the  proper  clear- 
ance, so  that,  if  one  of  the  Brown  &  Sharpe 
metal  cutters  and  one  of  the  Orcutt  cutters 
be  compared,  when  not  in  use,  say,  one  held 
in  Uie  left  hand,  the  other  in  tJie  right,  thoe 
is  a  marked  likeness  between  them ;  in  fact, 
no  substantial  difference,  except  that  one 
lacks  and  the  other  has  a  rand  lip,  bed, "  etc. 
Similar  admissions  by  Orcutt  himself,  and 
by  Noble,  the  manager  of  his  (Orcutt's)  com- 
pany, leave  no  doubt  upon  our  minds  that 
the  principles  of  construction  and  operation 
of  the  Brown  cutter  are  substantially  iden- 
tical with  those  of  most,  if  not  all,  of  the  (^ 
rotary  leather  cutters.  The  appellants'  coun- 
sel, as  we  have  seen,  sa^s  that  the  only  ex- 
ception to  the  marked  likeness  between  the 
Brown  cutter  and  that  of  Orcutt  is,  that  "  one 
lacks  and  the  other  has  a  rand  lip,  bed,*  etc. 
With  regard  to  this  exception,  so  asserted, 
Coleman,  the  expert  witness  on  whom  the 
appellants  mainly  rely,  testifies  as  follows: 
"Q.  You  have  spoken  of  Orcutt's  cutter 
being  adapted  to  trim  at  the  same  time  the 
rand,  the  bed  and  the  guard  of  a  shoe  sole, 
or,  as  you  term  them,  Uie  three  fundamental 
principles  of  the  shoe  sole.  Do  you  or  not 
regard  Orcutt  as  the  first  to  accomplish  that 
result  with  a  rotary  cutter?"  His  first  answer 
being  considered  evasive  the  question  was 
repeated,  and  he  replied,  *'No,  I  do  not. 
Others  had  made  different  cutters  intended 
to  accomplish  the  same  purpose."  It  is  true 
that  with  this  admission  he  also  connected 
the  somewhat  inconsistent  declaration  that 
Orcutt,  by  his  alles^  invention,  **  created  a 
structure  which  differed  in  form  and  prin- 
ciple from  any  tool  previously  used  for  the 
operations  of  trimming  the  rand,  bed  and 
^uard,  because  he  produced  a  tool  which  had 
blades  having  top-molded  faces  the  conyerss 
of  the  form  of  the  sole  edge  to  be  trinuned, 
and  tiie  flat  front  faces  of  the  teeth  were  so 
inclined  forward  that  they  could  make  a 
proper  cutting  edge  for  leather,  and  fboee 
faces  could  be  ground  without  disturbing  the 
top-molded  face  of  the  teeth."  But  when 
cross-examined  in  detail  as  to  each  of  those 
alleged  novel  differences,  he  admitted  that 
the  facility  for  sharpening  Orcutt's  cutter 
without  disturbing  its  periphery  (or  the  top- 
molded  face  of  the  teetn)  was  the  same  as  in 
the  Brown  cutter  and  the  Snell  d:  Atherton 
lumd-trimming  tools;  that  the  forward  in- 
cline (the  rake  or  overhang)  of  the  teeth 
was  the  same  as  in  the  Snell  A  Atherton 
cutters ;  that,  in  his  opinion,  the  increase  in 
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tbe  number  of  teeth  in  the  Orcutt  cutter  over 
that  of  Brown,  in  view  of  the  art  as  shown 
by  other  and  earlier  cutters,  did  not  consti- 
tute, in  itself,  an  element  of  invention ;  that 
rand  guides  were  in  common  use  with  a 
rotary  cutter  before  Orcutt's  cutter;  that  a 
rand  guide  as  employed  in  an  Orcutt  cutter 
does  not  perform  any  other  or  different  office, 
or  effect  any  other  or  different  result,   from 

t3]  that  which  it  performed  when  used  with 
other  rotary  cutters  earlier  than  Orcutt's; 
that  the  employment  of  such  rand  ^ide  in 
the  Orcutt  cutter  would  not  in  itself  consti- 
tute an  invention ;  that  rand  cutters  were  in 
common  use  both  with  hand  tools  and  rotary 
sole-trimming  tools  before  Orcutt's  patent ; 
that  the  result  or  product  of  the  Orcutt  cutter, 
to  wit,  the  sole  edge  trimmed  by  it,  was 
identical  with  that  trimmed  by  the  exhibit 
band  tools;  that  the  shoe  was  held  in  the 
same  manner  while  being  trimmed  by  the 
Orcutt  cutter,  as  with  any  other  and  earlier 
cutter ;  and  that  before  Orcutt's  invention  it 
was  common  to  trim  the  rand,  the  bed  and 
the  guard  at  one  and  the  same  operation,  with 
both  hand  and  rotary  cutters. 

Effort  was  made  to  show  by  other  witnesses 
that  the  features  in  the  Orcutt  patent,  speci- 
fied in  the  statement  of  counsel  above  Quoted, 
are  all  patentable  novelties,  especially  the 
combination  of  them  into  one  aevice.  We 
repeat  that,  in  view  of  the  previous  state  of 
the  art,  we  think  otherwise.  The  evidence, 
taken  as  a  whole,  shows  that  all  of  those 
claimed  elements  are  to  be  found  in  various 
prior  patents, — some  in  one  patent,  and  some 
in  another,  but  all  performing  like  functions 
in  well-known  inventions  having  the  same 
object  as  the  Orcutt  patent, — and  that  there  is 
no  substantial  difference  between  the  Brown 
metal  cutter  and  Orcutt's  cutter,  except  in 
the  configuration  of  their  molded  surfaces. 
That  difference,  to  our  minds,  is  not  a  pat- 
entable difference,  even  though  the  one  cutter 
was  used  in  the  metal  art,  and  the  other  in 
the  leather  art.  A  combination  of  old  ele- 
ments, such  as  are  found  in  the  patented  de- 
vice in  suit,  does  not  constitute  a  patentable 
invention.  Floraheim  v.  Schilling,  187  U.  8. 
64  [34 :  574] ,  decided  at  this  term  of  the 
court,  and  cases  there  cited. 

We  do  not  think  that  the  cases  cited  by 
counsel  for  the  appellants  sustain  his  position 
that  Orcutt's  alleged  invention  is  a  combi- 
nation of  previous  devices,  rearranged  with 
connections  and  adaptations  so  adjusted  as 
to  produce  a  novel  and  valuable  use.  In 
Le  Bay  Y,  Tatham,  55  U.  8.  14  How.  156, 
177  [14:  867,  876],  one  of  those  cases,  the 
claim  was  for  a  combination  of  old  parts  of 
machinery  to  make  lead  pipes,  in  a  particular 
manner,  under  heat  and  pressure.     The  com- 

(341  bination  was  held  not  to  be  patentable,  the 
court  saying:  "The  patentees  claimed  the 
combination  of  the  machinery  as  their  in- 
vention in  part,  and  no  such  claim  can  be 
sustained  without  establishing  its  novelty — 
not  as  to  the  parts  of  which  it  is  composed, 
but  as  to  the  combination."  The  coui-t  also 
quoted,  with  approval,  the  following  from 
Bean  v.  Smallwood,  2  Story,  408,  an  opinion 
by  Mr,  Justice  Story :  "He  (the  patentee) 
says  that  the  same  apparatus,  stated  in  this 

187  0.  & 


last  claim,  has  been  long  in  use,  and  applied, 
if  not  to  chairs,  at  least  in  other  machines, 
to  purposes  of  a  similar  nature.      If  this  b» 
so,  then  the  invention  is  not  new,  but  at 
most  is  an  old   invention  or  apparatus  or 
machinery  applied  to  a  new  purpose.     Now, 
I  take  it  to  be  clear,  that  a  machine  or  ap- 
paratus or  other  mechanical  contrivance,  in^ 
order  to  give  the  party  a  claim  to  a  patent 
therefor,  must  in  itself  be  substantially  new. 
If  it  is  old  and  well  known,  and  applied 
only  to  a  new  purpose,  that  does  not  make  it 
patentable.  ^   That  case,  instead  of  militating 
against  our  view  in  this,  in  reality  supports- 
it. 

The  distinction  between  a  double  use,  as. 
the  result  of  mere  mechanical  skill,  and  a. 
new  use  created  by  the  inventive  faculty,  is 
strikinglv  illustrated  in  the  other  case  cited 
by  appellants,  viz.,  Colgate  v.  Western  U. 
Teleg,  Co.,  15  Blatchf.  65.  That  case  was^ 
a  suit  for  an  infringement  of  a  patent,  for 
the  combination  of  gutta-percha  and  metallic- 
wire  in  such  form  as  to  incase  a  wire  or 
other  conductors  of  electricity  within  the- 
non-conducti ng  substance,  gutta-percha,  mak- 
ing a  submarine  telegraph  cable  which  might 
be  susoended  on  poles  in  the  air,  submerged 
in  water  or  buried  in  the  earth.  It  was  con- 
tended that  the  patent  was  invalid,  because^ 
a  metallic  wire  covered  with  gutta-percha, 
as  a  mechanical  protection  from  abrasion  or 
injury  from  without,  existed  before  the^ 
plaintiff's  invention.  It  was  decided  that 
the  use  by  the  patentee  of  the  wire  so 
covered,  to  conduct  electricity,  was  not  % 
double  use  of  the  covered  wire  nor  a  use  for 
a  purpose  at  all  analogous  to  any  before 
made  of  it ;  but  that  it  was  an  entirely  new 
use,  the  result  of  a  discovery  that  gutta- 
percha was  an  electrical  non-conductor, 
evolved  by  original  thought,  totally  different 
from  its  quality  previously  known  and  ap- 
plied, as  a  mere  mechanical  protector  from 
external  injuries. 

But  the  patent  before  us  is  no  such  case. 
The  most  that  can  be  said  of  it  is  that  it 
shows,  on  the  part  of  Orcutt,  great  industry 
in  acquiring  a  thorough  knowledge  of  what 
others  had  done  in  the  attempt  to  trim  shoe 
soles  in  a  rapid  and  improved  mode,  by  the 
various  devices  perfectea  by  patents  for  that 
purpose,  good  judgment  in  selecting  and 
combining  the  best  of  them,  with  no  little 
mechanical  skill  in  their  application ;  but  it 
presents  no  discoverable  trace  of  the  exercise 
of  original  thought. 

Furthermore,  according  to  the  evidence 
submitted  by  the  appellants,  it  is  shown  that 
the  features  of  the  patent  in  suit  are  sub- 
stantial Iv  the  same  as  those  in  Orcutt's  earlier 
patent  of  March  4,  1879,  having  the  same 
object,  except  that  in  the  patent  in  suit  the 
teeth  are  claimed  to  be  detachable  from  the 
hub,  while  in  that  of  1879  they  are  showa 
to  be  solidly  incorporated  with  the  hub. 
Even  admitting  such  a  difference  to  exist,  it 
does  not  constitute  a  patentable  difference, 
in  view  of  the  prior  state  of  the  art;  for  the 
detachable  teeth  are  found  in  the  Corthell 

gatent   No.    207,395.    of    August  27,    1878. 
lit,  as  a  matter  of   fact,   there  is  no  such 
difference ;  for,  as  stated  in  the  specification 
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no  claim  is  made  In  the  patent  Itself  on  that 
•core.  This,  of  itself,  would  be  lufQclent 
to  defeat  ths  later  patent. 

It  mav  be  admitted  that  Orcutt'a  later  pat- 
ent performed  the  work  it  was  designea  to 
accompliHh  in  a  better  and  more  workman- 
like manner  than  an;  of  the  preceding  cutters 
patented,  because,  as  already  statt^,  there 
were  constant  improvements  in  the  art  to 
which  it  related.  80  far  as  this  record 
shows,  it  was  the  last  of  a  serlea  of  patents 
designed  to  accomplish  the  same  object.  Aa 
such,  it  necessarily  retained  all  the  beneScial 
features  of  those  earlier  patents,  and,  to  a 
certain  extent,  improved  upon  them.  Such 
improvement,  however,  was  an  improvement 
ia  degree  only,  and  was  therefore  not  patent- 
Bble.  .ffi«rtrv.£urt,  188n.  S.M6[8S:MT], 
sod  cases  there  cited. 

Deont  t^fflrmtd. 


Jl.  J.  GILLESPIE  XT  AU 

(Bee  S.  a  Beporter's  ed.  Ul-IB.) 

^bank  tannot  aj^y  devoiiU  by  agent  to  hit 
indindval  dM—liabilily  of  bant—t^itaiU 
rtmtdy. 

%,  A  bank  which  knowa  tbat  a  penon  haYtng  an 
aeoouoC  with  it  li  a  factor  or  agent  to  wll  for 
others  on  oommialan,  and  Is  not  ■burerornller 
tor  himself,  and  tbat  he  Is  talltog  In  biishie«.  oan- 
not  take  the  moner  proceeds  of  sales  b;  the  fao- 
tor  deposited  with  the  bank,  and  appl;  it  to  the 
payment  ot  the  individual  debtof  the  factor. 

%.  One  who  takes  from  a  (Botor,  In  payment  of  bis 
debt,  moneja  whlob  he  knows  equltablf  belong 
to  the  factor's  oonslKnor  and  prlnolpal,  must  ao- 
oouDt  to  the  prlDdpal  for  auoh  moneys. 

t.  Where  the  title  to  moneys  deposited  In  a  bank 
k  equitable  rather  tban  legal,  the  owner  of  the 
equitable  title  may  maintain  ■  suit  in  equity 
against  the  bank  to  enforoe  his  equitable  right  to 
the  moneys;  his  remedy  Is  not  one  at  law. 
[No.  79.] 

^rgutd  Not.  17,18. 1890.  Dteidei  Dee.  IB,  1890. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Nortbem  Dis- 
trict of  Illinois,  In  favor  ot  the  equileble  owDer 
Vt  deposits  In  a  Bank,  againsl  the  Bank,  for 
tbe  deposits.     Afflrmed. 

""     ' "-  toe-   

.  .forappellaoi. 

ThecomplaiDanUbavea  plain,  adequate  and 
complete  remedy  at  law  by  an  action  lor  money 
bad  and  received. 

Clark  T.  3het,  Cowp.  107,  199;  J/oson  v. 
Waite.  17  Mass.  CW,  563:  MtrriU  r.  Sank  of 


'oik.  19  Pick.  8' 

.  3.  ft*2,  643(83:  i 

lerefore  they  cannot  have  any  relief  !■ 

'y- 

rigM  v.  Elliton,  68  U.  8. 1  Wall.  16.  22  {17: 
M7];  tWrwAs  v.  ftwin,  82  U.  8.  IS  Wall. 
227  (21:  48,  44);  Boot  v.  Lake  Shore  A  K. 
.  Co.  lOS  U.  B.  1B»,  212  (20:  976,  983);  Par- 
■uTg  V.  Brouin,  IM  D.  8.  487,  600  (27:  288, 
Litchfield  v.  Bailmi.  114  U.  8.  190,  IW 
132,  183). 

le  decree  fails  to  find  facta  Jastifyiog  Itt 
isle,  and  ia  therefore  er 


3lory,  Eq.  Jur.  Vi  679,  680;  iTacen t.  Wak^ 
89  111.  S09,  518;  Bolton  v.  PvUtr,  1  Bos. 
689,  Me;  WaTd\.  Brandt,  11  Mart.  331. 

tppal.  Sons  &  Co.  were,  when  tbey  bad 

tbe  cattle,  not  trustees,  but  merely  debtors, 

le  owners. 

\apman,  v.  For^rth,  48  U.  8.  2  How.  SM, 

It;  236,  238};  Henntguin  v.  Cletet,  lllU. 

r6,  680,  682  (28:  SSS,   Ge7,  SS8);  Ei  partt 

,  L.  R  11  Ch.  Div.  773,   775;  XnatAbuU 

aOett,  L.  R  18  Cb.  Div.  696. 

le  bona  flde  taker  of  money  for  ralue  Is  not 

led  by  defects  in  the  tide  of  the  persoa 

I  whom  he  received  it 

'rd  V.  Ilopkim,  1  Salk.  238.  284;  MiU»  t. 

:.  1  Burr,  4S2,  457-  Murray  *.  lardABr.  W 

.  2  WalL  110,  121.  188  (17:  857,  B59J. 

ikinK  in  payment  of  a  prfrexisUog  debt  Is 

ig  for  value. 

)Blv.  7^*0".  41  U.  8.  16  Pet.  1,16. 19,  M 

865,  870,  871.  872);  BrooMyn  0.  A  N.  B. 

1.  National  Bank  of  Ih*  BepiMie.  102  U. 

I,  88  (26:  61,  70);  Atlantie  Cotton  Mill*  t. 

an  Orehard  MiUm,  147  Haat.  36B,  S7S:  Our- 

.  Mua,  L.  B.  10  Eich.  166,  168. 

banker  h'as  a  Hen  00  all  deposits  recdred 

Im  on  eeneral  account. 

■mmereial  Bank  v.  Hughe*.  17  Wend.  M. 

Clayton'*  Cote,  I  Meriv.  678,  60B;  Ourrit 
'iM.  L.  R.  10  Excb.  165;  Srandao  v.  Bar- 

12  Clark  A  F.  787.  80S,  810;  Marth  t. 
da  Central  Bank,  84  Barb.  SOU,  299;  Ceit- 
Nat.  Bank  v.  Chnn.  Mut.  L.  Zne.  Oo.  IM 
.  64,  71  (26:  698,  700). 

~FuUon  BankT^^  U.  a  g 
1.  252,  256  (17:  786,  787);  Thompaon  t. 
*,  72  U,  8.  5  Wall.  668,  678(18:  7M,  707); 
onal  Bank  oj  the  Bepublie  v.  MiUard,  77 
.  10  Wall  152,  155  (19:  897.  899);  Bamt  ik 
ietTopoli*  v.  Nmi>  England  Bank,  42  U.  8. 
>w.  234.  28S,  240  (II:  116, 116);  Edw.  Bills 
Notes  (Bd  ed.)  g  452,  pp.  821,  S2Si  Btatktr 
cBonald,  6  Hill,  98,  96,  IISL 


NoiB.— .^  to  eaOeetiOH  bv  bank*,  (tobjlttv  for,  see 
«ol<  to  Washington  Bank  v.  Triplett,  T:  EIT. 

At  to  Uolitlftv  of  bank  upon  clwcA.  see  note  to  Na- 
ttoDBl  Bank  ot  the  Bepubllo  v.  UlUard,  19:  tOl. 

A*  to  UabaUv  Of  bank  for  general  depauu,  too  note 

to  Planters  Bank ' —    — 

»4 


r.  nnioD  Bank,  n:  at. 


Ukioh  Stock  Yabob  National  Baihl  t.  Oillbsph. 
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Defendant  was  under  no  obligation  to  com- 
^ainants  to  give  any  extraordinary  notice  of 
&e  nonpayment  of  the  draft. 

Shearm.  &  Redf.  Neg.  §§  17,  22. 54;  Thortie 
T.  DeoM,  4  Johns.  84, 97, 101;  Smith  t.  Oologan, 
8  T.  R  188,  note. 

Messrs.  L.  H«  Bisbee»  J.  W.  Beebe,  John 
P.  AhrefiB  fiud  Henry  Decker,  for  appellees: 

The  suit  was  properly  brought  on  the  equity 
dde  of  the  court. 

Central  Nat.  Bank  t.  Conn.  Mut.  L,  Ins.  Co. 
104  U.  8.  54  (26:  693);  Sinui  v.  Bnttain,  4 
Bam.  &  Ad.  875;  Williame  v.  Ecerett,  14  East, 
582;  Tatee  v,  BeU,  8  Bam.  &  Aid.  643;  Pan- 
mtU  Y,  Hurley,  2  Col.  Ch.  241;  Fiennell  y.Dvf- 
feU,  4DeG.  M.  &  G.  872;  Bodenham  v.  ffoekyns, 
2  DeO.  M.  &  G.  908;  Frith  v.  CaHland,  2 
Hem.  <Sk  M.  417;  Whitley  v.  Foy,  6  Jones.  £q. 
84;  Veil  y.  Mitehel's  Admr.  4  Wash.  C.  C.  105; 
J^ew  York  Int.  Co.  y.  Boulet,  24  Wend.  505; 
Varet  ▼.  -y<jw  T<yrklna.  Co.  7  Paige,  560;  -ffiVA^ 
po/ridb  Y.  McDonald,  11  Pa.  887. 

The  circumstances  known  to  the  officers  of 
the  Bank  were  sufficient  to  put  them  on  inquiry, 
•o  that  the  Bank  is  chargeable  with  notice  that 
th^edeposits  were  theproceedsof  cattle  shipped 
by  appellees  to  Rappal,  Sons  &  Co. ,  for  sale 
by  them  on  commission  for  the  account  of  ap- 
pellees. 

Hogan  t.  STiorb,  24  Wend.  458;  Moore  y. 
CUmenteon^  2  Camp.  22;  Barring  v.  Corrie,  2 
Barn.  &  Aid.  187;  Fish  y.  Kempton,  7  C.  B. 
887;  Baltimore  y.  WiUiams,  6  Md.  235;  2 
Smith,  Lead.  Cas.  1, 868. 

The  cYidencethat  such  facts  and  circumstan- 
ces were  known  to  the  Bank  as  should  have 
put  it  on  inquiry  was  such  that  the  finding  of 
the  court  below  will  not  be  disturbed,  whether 
it  had  notice  being  a  question  of  fact. 

Parker  y.  Phetteplace,  68  U.  8.  1  Wall.  684 
(17:  675);  T4itlev.  Arkansas,  63  U.  8.  22  How. 
198  (16:  806);  Earrell  v.  BeaU,  84  U.  8.  17 
Wall.  590(21:  692);  AlvisoY.  United  States,  75 
U.  8.  8  Wall.  837  (19;  805). 

Mere  application  of  deposits  on  pre-existing 
debt  is  not  sufficient  to  entitle  the  Bank  to  the 
defense  of  bona  fide  purchaser. 

Dickerson  y.  TiUinghasi,  4  Paige,  221:  Cod- 
dington  y.  Bay,  20  Johns.  687;  Basset  y.  Ifos- 
wn'thy,  2  Lead.  Cas.  in  Eq.  108;  Van  Alen  t. 
American  Nat.  Bank,  52  N.  Y.  1;  Nic1u>ls  y. 
MarUn,  85  Hun,  168;  Pou>eU  y.  Jeffries,  4 
Scam.  887. 

The  cattle  belonging  to  appellees,  the  pro- 
ceeds derived  therefrom  became  trust  funds  in 
the  hands  of  Rappal,  Sons  &  Co.,  and  were 
beld  by  them  in  tmst  for  appellees. 

Sehudder  y.  ShieUs,  17  How.  Pr.  420;  Duguid 
▼.  Edwards,  50  Barb.  289;  Chesterfield  Mfg.  Co, 
T.  Dehon,  5  Pick.  7;  MetriU  t.  Bank  of  Nor- 
JM,  19  Pick.  82. 

The  trust  followed  these  proceeds  into  the 
hands  of  the  Bank,  which  under  the  facts  was 
bound  by  the  trust  and  liable  in  equity  to  ac- 
count for  it  to  the  appellees. 

Chesterfield  Mfg.  Co.  v.  DeJion,  5  Pick.  7;  Ex 
parte  Kingston,  L.  R  )  Ch.  App.  696;  Re  Hat- 
letfs  Estate,  L.  R  18  Ch.  Div.  696;  Overseers 
4ft  Poor  Y.  Bank  of  Virginia,  2  Gratt.  547; 
WomUey  y.  Wormley,  21  (J.  8.  8  Wheat.  421 
i5:  651). 

The  question  of  notice  is  one  of  law  and  fact 


CarroU  y.  Upton,  8  N.  Y.  274;  Ctark  y. 
Owens,  18  N.  Y.  435. 

In  chancery  cases,  where  the  eYidence  is  con- 
flicting, this  court  will  not  disturb  the  finding 
of  the  court  below. 

The  court  will  follow  a  fund  similar  to  the 
one  in  controversy  into  the  hands  of  a  third 
party  and  will  compel  the  party  holding  it  to 
account. 

Chesterfdd  Mfg.  Co.  y.  Dehon,  6  Pick.  7; 
MerrtU  y.  Bank  of  Norfdlk,  19  Pick.  82;  Cald^ 
toell  Y.  Carrington,  84  U.  8.  9  Pet.  86  (9:  60). 

Mr.  Justice  Brewer  delivered  the  opinion  f^^S] 
of  the  court : 

On  the  25th  day  of  May,  1887,  a  decree  waa 
rendered  in  the  Circuit  Ciourt  of  the  United 
States  for  the  Northern  District  of  Illinois,  in 
favor  of  appellees  and  against  appellant,  for 
$26,585.90.  That  decree  is  challenged  bv 
this  appeal.  Two  questions  are  presented, 
one  of  right,  the  other  of  jurisdiction. 
Ought  the  Bank  to  be  compelled  to  pay  to  f  414] 
the  Gillespies  such  sum  of  money?  And 
had  a  court  of  equity  jurisdiction  to  enter- 
tain and  render  a  decree  in  this  suit?  In  roi- 
spect  to  the  first  question,  it  may  be  premised 
that  the  Gillespies  were  the  owners  of  certain 
cattle,  which  were  consigned  to  the  firm  of 
Rappal,  Sons  &  Co.  for  sale ;  that  the  pro- 
ceeds of  the  sales  made  by  the  Rappals  were 
deposited  in  the  Bank, — and  it  is  for  this 
money  that  the  suit  was  brought.  This 
general  statement  compels  the  equitable  con- 
clusion that,  as  the  Gillespies  owned  the 
cattle,  they  ought  to  have  the  moneys  received 
from  their  sale.  The  right  of  an  owner  of 
property  is  not  limited  to  the  propertv  it- 
self, but  extends  to  everything  which  is  its 
direct  product  or  proceeds.  But  this  outline 
does  not  present  the  questions  involved  in 
this  case,  and  a  more  detailed  statement  of 
the  facts  is  requisite.  A.  J.  Gillespie  and 
his  two  sons,  Thomas  E.  Gillespie  and  Louis 
J.  Gillespie,  were  citizens  of  ICansas  Citv, 
Missouri,  doing  business  there  as  A.  J.  Gil- 
lespie &  Co.  Frederick  J.  Rappal  and  his 
two  sons,  Lawrence  L.  Rappal  and  Freder- 
ick J.  Rappal,  Jr.,  were  citizens  of  Illinois 
engaged  in  the  live-stock  commission  busi- 
ness as  partners  under  the  firm-name  of  Rap* 
pal,  Sons  &  Co.,  at  the  Union  Stock  Yards 
in  Chicago.  The  Union  Stock  Yards  Na- 
tional Bank  was  a  Bank  organized  under  the 
laws  of  the  United  States,  and  also  located 
at  the  Union  Stock  Yards  in  Chicago.  The 
consignments  were  made  in  October,  1885. 
In  the  spring  of  that  year,  Frederick  J. 
Rappal,  Sr.,  went  to  Kansas  City  to  work 
up  business  for  his  firm.  On  arriving  there 
he  formed  a  nominal  partnership,  at  least, 
with  William  P.  Bowen  and  Milton  James, 
for  the  purpose  of  buying  cattle  and  sending 
them  to  Chicago  for  sale.  The  partnership 
name  was  W.  P.  Bowen  &  Co.  On  behalf 
of  this  firm,  the  elder  Rappal  made  a  con- 
tract with  the  Gillespies,  by  which  the  latter 
were  to  advance  the  money  for  the  purchase 
of  cattle ;  to  take  charge  of  the  forwarding 
of  them,  receiving  in  consideration  therefor 
five  dollars  a  carload,  afterwards  changed  to 
$2.50  a  carload;  and   in  pursuance  of  this 
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f  oontiact,  Rappel  nlected  kdiI  purchased  tb 
cattle  in  controTerar,  rccelTluK  from  Ui 
nndon  orden  of  which  the  foliowiDg  ii 
■pcclmen: 

'Eanaaa  Cl^  Ho.,  Oct.  8.  'SO. 
"nnlon  Block  Yard  A  Traiult  Oo.,  Cblcagi 

ni. : 

-plaaMdeliTWto  A.  J.  Qillesple  .fe  C< 
four  can  cattle,  consigned  from  Shelby  i 
FnlkeeMD  to  u»  tia  C. ,  B.  &  Q.  R.  B. 

"HouQtjoj  White  A  Co. 

"D«ltTer  above  cattle  to  Rappal  Bodb. 

-A.  J.  Gillespie  &  Co." 

Indonad on tbebftcktlie following:  "Rat 
pkl.  Bona  A  Co." 

Hie  allegation  of  tbe  bill  Is  that  the  Gi: 
leaptea,  complklnants,  were  owaers  of  thet 
cattle ;  and  tbe  contention  Is,  that  the  pro( 
does  not  establidi  this  allegation  but  ahov 
that  the  OlUespIes  were  not  owners,  bi 
simplj  Icnnen  of  monej-  on  the  security  t 
the  cattle.  In  respect  to  this,  the  lenmc 
clrcolt  judge  ruled  eu  follows :  "  I  hold  thi 
the  cattle  belonged  to  the  Oillespies.  or  tbi 
tba  QillMpies  were  eotltled  to  control  tbei 


n  the  purcha 
Ua  Tei7  accurate  statement  of  the  relations! 
tbapartiet;  and  inequity  the  Oillespies  ma 
properly  be  considered  the  owners.  The 
paid  for  the  cattle :  the  orders  for  possessloi 
«qulra1ent  to  bills  of  sale,  were  in  the 
Dame;  they  controlled  the  shipments :  an 
lllttll  their  money  advanced  and  stipulatt 
jvolltawere  received,  they  were  equitably  tl 
ownan  and  iu  control.  The  senior  Rappal,  i 
Bow«n  &  Co.,  were  agents  to  purchase,  wll 
a  itlpulatlon  tor  compensation  for  service 
in  tba  amount  receiTsd  exceeding  a  name 


that  of  moneys  belonglnr  aboolately  to  tte 
depositor.  We  notice,  therefore,  toe  peeu* 
liar  circumstances  which  cast  knowlcdg* 
upon  this  Bank,  In  respect  to  these  deposits. 
And  this  knowledge  was  not  limited  to  tlw 
chamctcr  of  the  business  of  the  depositor, 
that  of  commission  merchants,  but  extended 
to  its  results.  Tbe  bonk  account  of  th* 
Happals  with  the  appellant,  from  tbe  1st  of 
January,  1889,  up  to  and  including  the  end 
of  these  transactions,  la  presented.  It  was  a 
bank  account  of  continuous  and  Increasing 
overdrafts.  Striking  the  balance,  for  the 
several  months,  of  the  daily  criedits  and 
oveidrafts,  the  average  result  against  th» 
Rappals,  month  by  month,  wss  as  follows: 
January.  I1.47S.2G-,  Pebruaty,  $8.2T5.U: 
March,  $2,489.77;  April,  $S,12a.30;  Msv, 
te,52S.03;  June.  19.800,46;  July,  $10, 89T.M; 
August,  tl2,4B4.0S:  September,  |lS.2->7.8Ii 
and  in  the  two  days  of  October  prior  to  that 
deposit  which  closed  the  overdraft,  the  ac- 
count was  thus:  October  I,  $18,922.31. 
overdraft;  October  2,  $18,454.89,  uverdratt. 
From  the  1st  of  August  until  October  S.  only 
on  three  occasions — Aneust  27  and  88  anu 
September  8— were  there  Dslances  to  the  credit 
of  the  Rsppala,  and  those  of  small  amounts. 
It  is  obvious  from  this  account  that  the 
business  of  the  Rappals  was  failing.    Tiie 


all  that  Huch  siory  told.  It  knew  that  it  had, 
as  hereafter  disclosed,  given  credit  to  the 
Rappals  with  the  Kousaa  City  dealers.  It 
saw  them  failing  In  business.  It  knew  their 
business  was  that  of  factor,  receiving  and 
selling  for  others  on  commission.  Why  this 
particular  occasion  should  be  seised  upon, 
the  testimony  does  not  disclose ;  but  is  it  not 
obvious  that  the  Bank  Intended  to  arrest  this 
continuing  overdraft;  and,  familiar  with 
the  character  of  tbe  business  of  tbe  Rappals^ 


deposit.  We  do  not  mean 
Md  as  Implying  that  a  bank  recel' 
Ing  deposits  from  one  whom  It  knows  to  1 
(416]  In  the  commission  buslntss  receives  evei 
depoeit  in  trust  for  any  unknown  principa 
A  Dank  Is  not  sponsor  for  all  its  depositor 
although  it  may  know  the  character  of  the 
bnslneas.  Its  relations  to  Its  depositors  a: 
tboae  of  debtor;  and,  generally,  reccivii 
and  paying  out  money  on  the  checks  of  I 
depositors,  it  discbarges  the  full  measure  i 
its  obligations.  It  is  not  ordinarily  bour 
''  Inquire  whence  tbe  deposiior  received  t) 


mone^  deposited,  or   what  obligati< 

ly  when  tb       „      ....      _  ..  _^   _.^___ 
or  fine  of  deposits,  circumstances  of  a  peci 


when  there  gather  ai 


depnettoT  (a  under  to  other 

line  I 

- -irnatun,  i ^,. 

or  Una  of  deporita,  and  InfMrn  tbe  bank 


L  which  individualize  thatdepos 


BOcnllar  ftwU  of  eqaitabk  _ 
*-t>an«d  fma  treating 
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proceeds  of  some  consignmentT 

Further,  as  herteofore  suggested.  It  appears 
that  the  assistAnt  cashier  of  the  Kansas  City 
Stock  Yards  Bank  wrote  to  tbe  cashier  of  the 
Union  Stock  Yards  National  Bank  a  lelterof 
inouiry  as  to  the  financial  standine.  Indi- 
vidual responsibility  and  nature  of  the  busi- 
ness of  Rappal,  Sons  &  Co.,  to  which  this 
answer  was  returned : 

"Union  Block  Yards  National  Bank,  July 
20.  1885. 

"P.  Connelly,  Esq.,  Assistant  Cashier, 
Kansas  Cltv,  Mo. 

"  Dear  Sir :  Your  favor  of  tbe  17th  instant 
received.  Rappal.  Boos  A  Oo.  are  a  Arm  ia 
good  standing,  financially  and  otherwlie.  I 
don't  think  they  keep  much  ready  money  in 
tbe  business,  but  F.  J.  Rappal  owns  largo 
farms  near  Jollet.  and  Is  estimated  worth 
$50,000  to  *60,000.  He  Is  a  man  of  high 
character  and  has  always  bad  good  credit, 
even  before  he  had  any  meana, 
"  Yours  truly, 

"G.  E.  Conrad,  Cashier.* 

This  letter  wss  shown  to  the  Oillespica, 

and  they  were  informed  at  tbe  same  time  that 

the  Kansas  City  Bank  had  arrangements  for- 
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Dotification  by  telegraph  in  case  any  draft  was 
not  paid,  llie  effect  of  this  letter  was  to 
encourage  confidence  in  the  Rappals,  what- 
ever may  have  been  the  motive  of  the  de- 
fendant Bank ;  and,  in  this  respect,  it  is  fair 
to  say  that  there  is  no  evidence  to  justify  the 
inference  that  it  was  known  to  be  inaccurate 
or  intentionally  misleadine;  but  here,  as 
often  elsewhere,  results  rather  than  motives 
are  significant  as  to  determining  liability. 
Again,  it  will  be  noticed  that  the  Gillespies 
were  advised  that  nonpayment  of  any  draft 
would  be  promptlv  communicated  by  tele- 
graph. That  was  in  fact  the  uniform  custom 
of  &e  defendant  Bank.  It  so  happened  that 
the  various  shipments  of  cattle  and  the  cor- 
responding drafts  were  on  different  days. 
The  first  uiipment  reached  Chicago,  and  the 
cattle  were  sold,  on  October  2, — Friday.  The 
draft  for  the  amount  thereof,  $6,506.40,  ar- 
rived the  same  day  and  was  presented  to  the 
Happals,  and  not  paid.  No  explanation  was 
given  to  the  Bank  by  the  Rappals  for  the 
nonpayment.  No  notice  was  communicated 
by  telegraph  of  the  nonpavment,  and  no  in- 
formation was  received  at  Kansas  City  thereof 
until  Monday,  October  6.  On  gtaturday, 
October  8,  and  Mondav,  October  5,  the  bal- 
ance of  the  shipment,  being  the  bulk  of  the 
cattle,   were  received  and  sold,    the  major 

Sortion  being  so  received  and  sold  on  Satur- 
ay.  As  the  draft  received  Friday  was  not 
accepted  or  paid,  if  notice  thereof  had  been 
given  promptly  by  telegraph,  as  was  the 
custom,  and  as  the  Gillespies  were  advised 
was  the  custom,  they  might  have  protected 
the  balance  of  the  cattle,  and  prevented  the 
Rappals  from  receiving  and  selling  them. 
It  is  fair  to  say  that  me  testimony  shows, 
and  so  it  was  found  by  the  circuit  judge, 
that  this  failure  to  telegraph  was  due  to  the 
negligence  of  a  clerk,  and  was  not  the  inten- 
tional act  of  the  Bank ;  but  we  cannot  con- 
ceive that  the  question  of  motive  is  signifi- 
cant. The  result  of  the  omission  of  the  offi- 
cers of  the  Bank  to  telegraph  Friday,  whether 
intentional  or  accidental,  was  the  same;  and 
the  Bank  is  equally  responsible  whetner  the 
result  flowed  from  negligent  or  intentional 
omission.  As^in,  it  must  be  noticed  that 
when,  on  Friday  morning,  the  Bank  received 
the  draft,  it  was  information  to  it  that  a 
shipment  to  the  Rappals  accompanied  the 
draft;  and  when  the  Rappals  declined  to 
pay  that  draft,  that  fact  suggested  either  that 
the  Rappals  had  not  receiv^  the  shipment, 
or  else  that,  having  received  it,  they  pro- 
posed to  appropriate  the  proceeds  and  repu- 
diate the  obligations  of  ractor  to  principal. 
When  the  sale  tickets  were  deposited  that 
evening,  it  was  notice  that  they  had  received 
the  shipment,  and  that  for  some  reason  they 
were  contesting  their  liability  to  the  con- 
signor. As  the  office  of  the  Rappals  was 
but  four  or  five  hundred  feet  from  the  Bank, 
it  knew  that  it  could  ascertain  tJ^e  exact 
facts;  but  it  failed  to  make  inquiry;  and 
under  those  circumstances,  failing  to  inquire 
and  failing  to  notify  the  consignor  and 
drawer,  it  is  fairly  held  responsible  for  its 
ignorance  of  facts  which  it  might  easily  have 
acquired  knowledge  of,  and  Us  omission  to 
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do  that  which  both  iu  custom  and  duty 
compelled  it  to  do. 

Summing  up  these  various  facts,  it  may 
be  observ^  that  the  Bank  knew  that  the 
business  of  the  Rappals  was  a  failing  one ; 
that,   instead  of  making  money,  they  were 
mdually  goin^  deeper  and  deeper  into  debt. 
It  knew  that  the  Rappals  were  not  buyers, 
but  simply  consignees  and  factors ;  and  that 
the  moneys  received  by  them  on  account  of 
sales,  of  right  belonged  to  their  consignors- 
aiid  principals.     It  knew  from  the  draft  re^ 
ceived  that  a  shipment  had  been  made  to  the- 
Rappals.    It  knew  that  it  had  failed  to  give 
notice  of  the  nonpayment  of  the  first  and 
smaller  draft,  and  so  had  put  it  out  of  the 
power  of  the  consignors  to  protect  themselves 
against  the  subsequent  misconduct  of   the 
consignees  and  factors.     It  knew,    or  was 
chargeable  with  the  knowledge  of  the  fact, 
that  the  consignors  were  confiding   in  the 
consignees  and  factors  on  the  stren^h  of  the 
representations  it  had  made.    Upon  nonpay* 
ment  of  the  first  and  smaller  dnift,  it  knew 
that  it  was  in  a  position  to  easily  acquire 
knowledge  of  the  exact  facts ;  and  with  ite 
means  oi  knowledge  it  remained   inactive 
and  silent.     With  all  these  matters  resting 
in  actual  or  imputable  knowledge,  it  accepts 
from  the  Rappals,   consignees  and  factors, 
the  proceeds  of  the  sale  oi  cattle  consigned 
to  them  by  the  Gillespies.    Can  it  be  that  it 
is  not  held  to  know  that  it  was  taking  from 
the  Rappals  the  proceeds  of  complainants' 
property  consignea  to  them  for  sale,  to  dis« 
charge  their  debt  to  it?   While  the  oblifration 
of   a  factor  to  his  principal  is  not  a  debt 
created  bv  one  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  Bankrupt  Law, 
as  was  adjudged  in  Chapman  v.  Forsyth,  43 
U.  8.  2  How.  202  [11 :  286],  and  ffennequin 
V.  Cf€to$,  111  U.  8.  676  [28:  666],  the  Ques- 
tion here  is  not  as  to  the  character  of  the 
obli^tion  of  factor  to  principal,  but  as  to 
the  liability  of  one  who  takes  from  a  factor, 
in  payment  of  his  debt,  moneys  which  he 
knows  equitably  belong  to  that  factor's  con* 
signer  and  principal.     Justice  forbids  the 
upholding  of  such  a  transaction,  and  demands 
that  the  Bank,  receiving  from  the  factor  in     [42C 
payment  of  a  debt  from  the  factor  to  itself, 
moneys  which  it  must  have  known  were  the 
proceeds  of  the  property  received  from  his 
consignor   and   principal,    account  to   that 
principal   for  the  moneys  so  received    and 
appropriated.     The  question  of  right  must 
be  resolved  in  favor  of  the  rulings  of  the 
circuit  court,  and  it  must  be  affirmed  thai 
the  complainants  are  entitled  to  the  moneys 
so  received  by  the  Bank.    It  is  eauitable, 
therefore,  that  the  decree  be  affirmea,  if  the 
suit  be  one  of  which  equity  may  take  cog* 
nizance ;  and  so  we  pass  to  the  second  ques* 
tion,  that  of  jurisdiction. 

We  are  met  with  the  proposition  that 
equity  ought  not  to  interfere  when  the  law 
furnishes  a  remedy ;  that  when  a  bank  has 
money  in  its  possession  which,  in  fact,  be* 
longs  to  a  third  party,  received  from  what« 
ever  source  it  may  be,  an  sction  at  law  will 
lie ;  and  that,  therefore,  no  case  for  equitable 
cognizance  is  presented.      But  this  latter 
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g reposition  has  some  limitations.  It  may 
e  true  if  the  full  legal  title  to  the  moneys 
is  in  such  third  party;  but  it  is  not  true 
when  his  title  is  equitable  rather  than  le^al ; 
and  the  right  of  these  complainants  as  against 
the  Bank,  to  the  monej^  deposited  b^  their 
factor,  is  equitable.  True,  the  obligation 
of  a  factor  to  his  principal  for  moneys  re- 
ceived on  the  sale  of  property  consigned  to 
him  for  sale  is  not  a  debt  created  by  one  act- 
ing in  a  fiduciary  capacity,  within  the 
meaning  of  the  Bankrupt  Law,  but  it  does 
not  follow  that  no  fiduciary  obligation  in- 
heres in  such  debt.  The  case  of  Chapman 
V.  Forsyth,  48  U.  8.  2  How.  202  [11 ;  236], 
turned  not  so  much  on  the  existence  of  a 
trust  obligation  as  on  the  question  as  to 
what  trust  obligations  were  intended  by  the 
Bankrupt  Act.  The  court  observes:  ^The 
cases  enumerated,  'the  defalcation  of  a  pub- 
lic officer,*  'executor,*  'administrator,* 
'guardian'  or  'trustee,'  are  not  cases  of  im- 
plied but  special  trusts,  and  the  'other  fidu- 
ciary capacity'  mentioned  must  mean  the 
same  class  of  trusts.  The  Act  speaks  of 
technical  trusts,  and  not  those  which  the  law 
implies  from  the  contract.  A  factor  is  not, 
therefore,  within  the  Act."  It  cannot  be 
doubted  that  an  element  of  a  fiduciary  nature 
enters  into  the  obligation  of  the  factor— an 
element  different  from  that  which  exists  in 
case  of  vendor  and  purchaser.  There  is  a 
confidence  beyond  that  in  the  capacity  and 
willingness  of  a  debtor  to  pay ;  there  is  a 
reliance  of  a  principal  on  his  agent,  a  con- 
fidence that  the  agent  will  do  as  his  principal 
directs,  and  be  loyal  to  the  duties  springing 
from  such  relation.  When  property  is  con- 
signed to  a  factor,  and  before  sale,  who 
doubts  the  continuing  title  of  the  principal, 
or  his  power  to  restrain  unauthorized  dispo- 
sition of  such  property,  or  to  compel  obser- 
vance by  the  factor  of  all  the  conditions  of 
the  trust  reposed  in  him?  Can  it  be  that  on 
the  moment  of  sale  all  these  rights  of  the 
principal  and  consignor  end,  and  that  there 
has  arisen  in  their  place  nothing  but  a  simple 
debt  from  factor  to  principal,  with  absolute 
power  on  the  part  of  the  factor  to  dispose  of 
uie  moneys  received  as  he  sees  fit,  and  with 
DO  power  on  the  part  of  the  principal  to 
challenge  such  misappropriation,  when  the 
party  who  receives  the  moneys  knows  the 
wrongful  act  of  the  factor?  While  it  may 
be  true  that  a  legal  title  to  the  moneys  re- 
ceived on  such  sale  is  in  the  factor  rather 
than  in  the  principal,  so  that  the  principal 
may  not  maintain  an  action  at  law  as  against 
one  receiving  such  moneys  from  the  ractor, 
jet,  equitably,   those  moneys  belong  to  the 

f>rincipal,  and  equitably  they  may  be  f cl- 
ewed into  the  hands  of  any  person  who  re- 
c^ves  them  chargeable  with  notice  of  their 
trust  character.  The  case  of  Central  Nat, 
Bank  v.  Com,  Mut,  L,  Ins,  Co.,  104  U.  8. 
54  [26:  698],  is  in  point.  In  that  case  one 
Dillon  was  the  agent  of  the  insurance  com- 
pany. He  kept  an  account  with  the  bank — 
the  account  was  entered  on  the  bank  books 
with  him  as  general  agent.  As  agent  of  the 
insurance  company  he  collected,  and  it  was 
bis  duty  to  remit,  the  premiums.  In  tlie 
coarse  of  his  dealings  wiUi  the  bank  he  bor- 
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rowed  money  on  his  personal  obligation. 
Finally  the  bank  sought  to  appropriate  hia 
deposits  to  the  payment  of  tliis  debt.  The 
insurance  company  filed  its  bill  in  equity  to 
recover  the  amount  of  those  deposits  as 
equitably  belonging  to  it.  The  fact  that 
they  were  premiums  received  for  the  insur- 
ance company  was  shown.  It  was  held  that, 
under  the  circumstances,  the  bank  received 
them  with  knowledge  that,  though  the  legal 
title  to  the  moneys  was  in  Dillon,  the  bene- 
ficial ownership  was  in  the  insurance  com-  [41 
pany,  and  the  decree  in  favor  of  the  insur- 
ance company  was  therefore  sustained.  This 
court,  by  Mr.  Justice  Matthews,  discusses 
the  (question  of  the  liability  of  the  bank  to 
the  insurance  company  and  the  necessity  of 
a  suit  in  equity  to  establish  the  rights  of 
the  company  in  these  words :  ''It  is  objected 
that  the  remedy  of  the  complainant  below, 
if  any  existed,  is  at  law  and  not  in  equity. 
But  the  contract  created  by  the  dealings  in 
a  bank  account  is  between  the  depositor  and 
bank  alone,  without  reference  to  the  benefi- 
cial ownership  of  the  moneys  deposited.  No 
one  can  sue  at  law  for  a  breach  of  that  con- 
tract, except  the  parties  to  it.  There  was 
no  privity  created  by  it,  even  upon  the  facts 
of  the  present  case,  as  we  have  found  them, 
between  the  bank  and  the  insurance  company. 
The  latter  would  not  have  been  liable  to  the 
bank  for  an  overdraft  by  Dillon,  as  was  de- 
cided by  this  court  in  Central  Kat,  Bank 
v.  Boydl  Ins.  Co.,  108  U.  S.  788  [26:  459], 
and,  conversely,  for  the  balance  due  from 
the  bank,  no  action  at  law  upon  the  account 
could  be  maintained  by  the  insurance  com- 
pany. But  although  Uie  relation  between 
the  bank  and  its  depositor  is  that  merely  of 
debtor  and  creditor,  and  the  balance  due  on 
the  account  is  only  a  debt,  yet  the  question 
is  always  open,  '  To  whom  in  equity  does  it 
beneficially  belong?*  If  the  money  deposited 
belonged  to  a  third  person,  and  was  held  by 
the  depositor  in  a  fiduciary  capacity,  its 
character  is  not  changed  by  being  placed  to 
his  credit  in  his  bank  account."  See  also 
Manhattan  Bank  y.  Walker,  180  U.  8.  267 
[82:  959]. 

The  case  in  104  U.  8.,  with  the  authorities 
cited  in  it,  is  decisive  of  this.  The  le/cal 
title  to  these  moneys  deposited  was  in  the 
Rappals;  so  it  was  in  that  case  in  Dillon. 
The  beneficial  ownership  is  in  the  Gillespies 
there  it  was  in  the  insurance  company.  The 
circumstances  surrounding  the  deposits,  and 
the  relations  between  the  depositor  and  the 
bank,  were  such  as  to  impart  notice  to  the 
bank  that  the  beneficial  ownership  was  out- 
side of  the  legal  title.  With  that  notice,  it 
had  no  right  to  appropriate  the  deposits  to 

gay  the  obligations  of  the  depositor  to  the 
ank,  but  it  was  properly  adjudged  liable 
in  a  suit  in  equity,  and  in  that  alone,  to  the 
claims  of  the  beneficial  owner.  Here  the  l*' 
beneficial  owner  was  the  Gillespies ;  the  legal 
title  was  in  the  Rappals;  but  when  they  de- 
posited with  the  Bank,  the  latter  received 
the  moneys  with  notice  that  the  beneficial 
ownership  was  elsewhere  than  in  the  Rappals^ 
It  could  not  in  equity  take  them  and  cancel 
their  private  debt  to  it.  What  might  hafe 
been  the  duty  of  the  Bank  in  respect  to  a 
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check  drawn  by  the  Rappals  upon  these 
moneys,  in  favor  of  a  third  party,  in  view 
of  their  legal  title  and  primary  control,  and 
what  equities  the  Gillespies  might  have  in 
case  the  Bank  had  paid  such  a  check,  are 
questions  not  now  before  us,  and  in  respect 
to  which  we  express  no  opinion.  We  onlj 
decide  that,  under  the  circumstances  of  this 
case,  the  Bank  could  not  in  equity  take  these 
particular  deposits  from  the  Rappals  in  pay- 
ment of  their  debt  to  it.  As  the  claim  of 
the  Gillespies  against  the  Bank  was  equit- 
able purely,  equity  alone  had  jurisdiction. 
We  conclude,  theiefore,  that  the  proper 
forum  was  sought,  and  the  decree  was  right ; 
and  it  i$  affirmed. 


8]  SARAH  MAY,  H/.  in  Err.. 

COUNTY  OF  JUNEAU. 
(See  &  a  Beporter*8  ed.  40B-41L) 

Patent  for  improvement  in  priione,  invaUdr-' 
pleadingt  in  patent  eaees, 

L  The  patent  No.  26,088,  granted  to  Edwin  May, 
Oct.  4, 1860,  for  an  improvemeot  in  the  oonstruo- 
tloo  of  fiilsoiis,  is  invalid,  on  the  irrouods  set 
forth  in  the  opinion  in  County  o/  S\jnd  du  Lac  v, 
Mofii^  ante,  p.  714. 

ti  In  an  action  for  damages  for  infringement  of 
letters-patent,  want  of  patentability  is  a  defense, 
though  not  set  up  in  an  answer  or  plea. 

[No.  94.] 

Artjwd  and  Submitted  Nov,  f6, 1890.    Decided 

Dee,  13,  1890. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin, 
to  review  a  Judgment  for  defendant  in  an  ac- 
tion to  recover  damages  for  the^infringement 
d  letters-patent.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesirt.  M.  C.  Borch  and  Duane  E.  Fox 
for  plaintiff  in  error. 

Mr.  S.  U.  PInnejr,  for  defendant  in  error: 

The  use  of  an  old  method  to  produce  new 
results  is  not  the  subject  of  a  patent 

Cornplanter  Case,  90  U.  8.  23  Wall.  282  (28: 
178);  Vinton  v.  Hamiltom,  104  U.  8.  491  (26: 
809). 

An  Improvement  in  the  confltruction  of  Jails 
Is  not  the  subject  of  a  patent,  not  being  a  ma- 
chine, a  manufacture,  a  composition  of  matter 
or  an  art. 

NoTK.— JY>r  whal  patenU  are  granted;  when  de- 
eiatred  void.    See  note  to  Byans  y.  Eaton,  4:  488. 

A$  to  paUntabttUv  of  inventione,  see  notee  to 
Thompson  v.  Boisselier,  89:  76;  Coming  v.  Burden, 
14:  688. 

A$  to  abandonment  of  invention^  see  note  to  Pen- 
nock  r.  Dialogue,  7:  827. 

Ai  to  dittineti4m  between  inventions  of  meehanitm, 
etrtielee  or  jn-oduct^  and  proceesee;  when  latter  pat- 
mUed^—vete  note  to  Coming  y.  Burden,  14:  688. 

IneHudtng  proeen  and  product  in  soms  patent;  up- 
mvAe  palenU  therefor.  See  noU  to  Bvans  v.  Baton, 
4:  488. 

What  reissue  maif  cover.  Bee  note  to  0*BelU7  v. 
Horse,  14:  601. 
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Jaeobi  V.  Baker,  74  U.  8.  7  WaU.  296  (19: 
200). 

A  result  or  effect  is  not  patentable. 

Ckirver  ▼.  Hyde,  41  U.  8.  16  Pet  618  (10: 
1061);  New  Proeen  Fermentation  Co.  v.  Maue, 
20  Fed.  Rep.  726;  LeBav  v.  Tatham,  66  U.  a 
14  How.  166(14:  867);  Case  v.  Brown,  69  U.  & 
2  Wall.  820  (17:  817);  Swain  T.  d  Mfg.  Co.  ▼. 
Ladd,  102  U.  8.  408  (26:  184). 

The  use  of  an  old  device  in  a  new  position 
is  not  an  invention.  The  law  cannot  take  no- 
tice of  the  motive  of  the  inventor  or  the  new 
result  of  the  use  of  the  old  device. 

Tucker  v.  Spalding,  80  U.  8.  18  Wall.  468 
(20:  615);  Brtncn  v.  Piper,  91 U.  8. 87  (28:  200); 
liurt  V.  £Wy,  188  U.  8.  849  (88:  647);  HiU  v. 
WooHer,  182  U.  8.  698  (88:  602);  Wateon  v. 
Cincinnati,  1,  St.  L.  db  O,  R,  Co.  182  U.  8. 161 
(88:  295):  Arony.  Manhattan  R.  Co.  182  U.  8. 
84  m-.  272);  St,  Germain  v.  Bruntwick,lVi 
U.  8.  227  (84:  122):  J7«aM  v.  Rice,  104  U.  8. 
764  (26:  91C^;  Hall  v.  Maeneale,  107  U.  8.  90 
(27:  867);  Thompson  ▼.  Boisselier,  114  U.  8.  1 
(29:  76);  Dunbar  ▼.  Meyers,  94  U.  8.  187  (24: 
84);  Stephenson  v.  Brooklyn  C.  R.  Co.  114  U. 
8.  149(29:  68);  DoubUPointedTaek  Co.y.Tw 
Rivers  MJg,  Co.  109  U.  8.  117  (27:  877);  Pick- 
enng  v.  McCuUough,  104  U.  8.  818  (26:  761); 
Hendy  v.  Golden  State  d  M,  Iron  Works,  127 
U.  8.  870  (82:  207);  Furbush  v.  Oook^  2  Fish. 
Pat.  Gas.  669. 

A  county  is  not  liable  for  the  misfeasance  or 
nonfeasance  of  its  officers,  agents  or  servants 
when  pursuing  its  public  duty. 

GUman  v.  Contra  Costa  County,  8  Cal.  63, 
68  Am.  Dec.  294;  Hamilton  County  v.  Mighels, 
7  Ohio  8t.  109,  118;  Com.  v.  Price,  22  Pa.  211; 
LoriUard  v.  Monroe,  11  N.  Y.  892;  PeopU  ▼. 
Town  Auditors,  74  N.  Y.  811;  Kineaid  ▼. 
Hardin  County,  62  Iowa,  480;  House  v.  MorU' 
gomery  County,  60  Ind.  680;  HoUenbaek  v. 
Winnebago  County,  96  111.  148;  HiU  v.  Boston, 
122  Mass.  844;  We/m  v.  Gage  County,  6  Neb. 
494. 

A  county  is  not  liable  for  the  infringement 
of  a  patent. 

Jacobs  V.  Hamilton  County,  1  Bond,  600. 

Mr.  Justice  BI»tcliford  delivered  the 
opinion  of  the  court: 

This  is  an  action  at  law,  brought  in  the 
Circuit  (}ourt  of  the  United  8Utes  for  the 
Western  District  of  Wisconsin,  by  8arah 
May  against  the  Count v  of  Juneau,  a  cor*  L^ 
poration  of  the  8tate  of  Wisconsin,  to  re* 
cover  damag[es  for  the  infringement  of  let* 
ters- patent  J^o.  25.662,  granted  to  Edwin 
May,  October  4,  1859,  and  extended  for 
seven  years  from  October  4,  1878,  for  an 
^improvement  in  the  construction  of  pris- 
ons,^ being  the  same  patent  involved  in  case 
No.  61,  O^nty  of  Fond  du  Lac  v.  May,  ante, 
p.  714,  decided  herewith.  The  specification 
and  claims  are  set  forth  in  the  opinion  in 
that  case.  The  complaint  alleged  infringe- 
ment only  during  the  extended  term,  and 
only  claims  1  and  4  were  involved  in  this 
suit.  The  title  of  the  plaintiff  was  the 
same  as  in  No.  61.  A  demurrer  to  the  cx>m- 
plaint  was  overruled  pro  forma^  and  the 
questions  raised  by  it  were  reserved  for 
hearing.  The  defendant  then  answered,  set- 
ting up  that  it  was  a  corporation  existing 
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for  public  purposes  and  was  not  liable  in 
the  suit ;  also,  that  the  matter  covered  by  the 

J  patent,  especially  claim  4,  was  not  the  sub- 
ect  of  a  patent.  The  case  was  tried  before 
a  jury,  which,  under  the  direction  of  the 
court,  found  a  verdict  for  the  defendant,  on 
which  ludgment  was  entered  for  it,  to  re- 
view which  the  plaintiff  has  brought  a  writ 
of  error. 

The  plaintiff  put  in  her  title,  being  the 
same  papers  as  in  No.  61,  and  then  Luther 
y.  Moulton,  the  same  witness  as  in  No.  61, 
testified  as  follows:  "I  live  at  Grand  Rap- 
ids, Michigan ;  am  a  partner  in  a  foundry 
there.  I  h^ve  had  experience  in  mechanics 
and  patents;  have  photographed  models; 
have  been  consulted  about  the  patentability 
of  mechanical  devices;  have  been  an  expert 
witness  in  patent  causes;  have  done  patent 
soliciting :  have  examined  and  am  acquainted 
with  the  may  patent  in  suit ;  know  its  speci- 
fications and  claims,  and  am  acquainted  with 
its  practical  operation  and  effect.  I  have 
examined  the  lail  of  the  defendant  County 
and  the  cells  therein  and  the  device  there  in 
use  for  fastening  the  doors  of  the  cells,  its 
arrangement  andmethod  of  operation.  Such 
device  contains,  in  my  opinion,  the  me- 
chanical equivalent  of  the  so-called  May 
patent.  It  is  substantially  the  same  thing 
as  the  device  described  in  the  specification 
and  claims  of  the  patent  in  question,  except 
Uie  second  and  third  claims.    The  results 

Sroduced  by  the  combinations  claimed  in 
le  patent,  so  far  as  they  relate  to  the  first 
and  fourth  claims,  are  produced  in  the  jail 
by  substantially  the  same  means."  The 
model  of  the  patent  was  then  put  in  evi- 
dence, and  the  witness  explained  the  meUiod 
of  operating  the  device  by  reference  to  the 
model,  and  pointed  out  the  similarity  be- 
tween the  device  used  by  the  defendant  and 
that  of  the  model.  On  cross-examination  he 
testified:  "The  novelty  and  utility  of  this 
patented  device  consists   in  interposing   a 

grating  or  wall  between  the  person  operating 
le  mechanism  for  securing  the  doors  and 
the  prisoners,  so  that  they  can  be  observed 
through  the  door  or  point  of  observation, 
and  the  corridor  doors  be  closed  and  secured, 
or  unlocked  and  opened,  or  the  cell  doors 
locked  or  unlocked,  all  without  contact  be- 
tween the  jailer  and  the  prisoners,  and  with- 
out the  jailer  being  in  the  same  apartment 
with  the  prisoners,  and  thus  exposed  to  at- 
tack by  them.  The  several  elements  of  the 
device  are  probably  old.  The  novelty  con- 
sists in  the  particular  combinations  whereby 
a  new  and  useful  result  is  produced.  I 
think  an  ansle  door  is  old ;  have  never  seen 
them  in  jails;  have  seen  angle  doors  and 
curved  doors  and  illustrations  of  them  in 
books  many  years  ago,  before  1859.  Locks 
and  bolts  upon  doors  are  also  old,  and  to 
put  a  lock  or  bolt  on  a  door  would  not  be 
Dovelty  or  invention.  The  operation  and 
effect  of  the  lever  in  moving  the  device 
which  locks  and  unlocks  the  cell  doors  are 
precisely  the  same  without  or  with  a  wall 
or  gratinff  interposed  between  the  lever  and 
the  door  locked.  All  the  separate  elements 
of  this  device  have  long  been  in  use  for 
different  purpceee  and  are  old,  but  the  par- 
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ticular  combination  adapted  and  intended  to 
interpose  protection  between  the  person 
operating  tine  device  and  those  on  the  other 
side  of  ^id  within  the  wall  or  grating  was 
new." 

The  plaintiff  then  gave  evidence  tendinf 
to  show  that  the  patented  device  was  useful 
and  economical,  and  had  been  in  use  in  manv 
jails  and  prisons  since  it  was  patented.  It 
was  admitted  that  the  device  was  put  into 
the  jail  of  the  defendant  in  1878,  and  had 
been  in  use  there  ever  since.  Other  evidence 
was  put  in  on  the  part  of  the  defendant, 
including  a  stipulation  signed  by  the  attor- 
neys for  the  respective  parties,  setting  forth 
that,  prior  to  October  5,  1859,  a  device  or 
contrivance  was  in  use  at  the  state  prison  at  \f^ 
Waupun,  Wisconsin,  and  elsewhere,  for 
fastening  a  series  or  row  of  cell  doors  by 
means  of  a  lever  and  horizontal  bar,  but  not 
operated  outside  of  a  corridor  or  partition 
separating  the  prisoners  from  the  jailer. 

At  the  close  of  the  testimony  on  both 
sides,  the  defendant  moved  the  court  to  di- 
rect a  verdict  for  the  defendant  on  the 
grounds,  (1)  that  the  defendant  was  merely  a 
territorial  division  of  the  State,  existing 
only  as  a  political  subdivision  thereof,  and 
could  not  be  sued  for  the  infringement  of  a 
patent ;  (2)  that  the  right  of  action  in  the 
suit  had  never  been  assigned  to  the  plaintiff. 
The  court  sustained  the  motion  on  both 
grounds  (80  Fed.  Rep.  241),  and  directed 
Uie  juiy  to  return  a  verdict  for  the  defend- 
ant, which  was  done.  The  plaintiff  excepted 
to  the  ruling  and  to  the  direction. 

On  the  grounds  set  forth  in  the  opinion  in 
No.  61,  CownXy  of  Fond  du  Lac  v.  May,  the 
patent  was  invalid,  and  the  judgment  must 
be  affirmed.  This  defense  was  set  up  in  the 
answer,  and  the  motion  to  direct  a  verdict 
for  the  defendant  was  broad  enou>^h  to  cover 
the  question  of  the  invalidity  of  the  i>atent, 
although  that  ground  was  not  then  distinctly 
urged.  Want  of  patentability  is  a  defense, 
though  not  set  up  in  an  answer  or  plea. 
Brawn  v.  Piper,  01  U.  8.  87,  44  [28 :  200. 
202]  ;  Dunbar  v.  Meyeri,  94  U.  8.  187  [24: 
34]  ;  SlatDson  v.  Grand  Street  JL  Co,  107  U. 
S.  649,  652  [27 :  676,  577]  ;  Bendy  v.  Golden 
StaU  dk  if.  Iron  Works,  127  U.  8.  870,  876 
[82:  207,  209]. 

Judgment  affirmed. 


TEXAS  LAND  AND  CATTLE  COM- 
PANY,  LIMITED,  Piff-  in  Brr.. 

J,  W.  8C0TT. 

(See  8.  a  Beporter*8  ed.  48S.) 

Motion  papers— J^chmond  &   D.   R.   Co.  «l 
Thouron,  134  U.  8, 45  {SS:  871),  folUneed, 

1.  Motion  papers  should  contain  in  themselves  so 
much  of  the  reoord  as  to  enable  the  court  to  aot 
uoderstandioffiy. 

S.  Richmond  A  D,R,Co,  v.  TTkouron,  184  U.  8.  tf 
(98: 871),  whioh  holds  that  an  order  of  the  drcatt 
oourt  remandinff  a  case  to  the  state  court  is  not 
appealable,  followed. 

[No.  1471.] 
Not.  10, 1890. 

U7  U.& 
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r[  ERROB  to  the  Circuit  Court  of  the  (Jnited 
States  for  the  Weslern  District  of  Texas. 
On  motion  to  dismiss  or  affirm.    Dismiued. 
Mr,  A.  W.    Honstoiif  for  defendant  in 
«rror,  in  favor  of  motion. 

Per  Cnriajii: 

Motion  papers  should  contain  in  themselves 
so  much  01  the  record  as  to  enable  the  court  to 
uct  understandingly,  and  these  are  deficient  in 
that  regard.  We  have,  however,  examined 
the  record,  and  the  icrit  of  error  i»  diimiued 
upon  the  autboritv  of  Richmond  d  D.  R,  Oo. 
-V.  Thauron;  134  U.  8.  46  [83: 871], 


386]     PROPELLER  BURLINGTON  ws  AU, 

Appts,, 

V. 

DARTOB  C.  FORD. 

•<Bee  8. 0.  ZTiePropeO^r  BurltngUm^  Beport6r*s  ed. 

885408.) 

Juriidictumal  amount — admiralty  mit— limi- 
tation of  liability — retiew  in  admiralty  eases 
— eontraet  to  taio  vessel— actionable  negligence. 

1.  In  a  suit  in  admiralty,  by  libelant  as  owoer  of  a 
barge  and  trustee  for  the  owner  of  her  canro, 
against  a  propeller,  to  reoover  damages  for  the 
loss  of  the  barge  and  cargo,  through  the  negli- 
genoe  of  the  propeller,  while  being  towed  by 
her,  in  which  the  Ubelant  recovered  the  sum  of 
$6,507.65,  this  court  has  Jurisdiction,  although 
such  amount  was  subsequently  apportioned  so  as 
to  show  the  allowance  for  the  loss  of  the  barge 
and  for  the  cargo  separately,  to  wit:  $2,544.61 
for  the  loss  of  the  barge,  and  $8,028.04  for  the 
cargo. 

9.  In  a  suit  in  admiralty,  where  the  libelant  recov- 
ered more  than  $5,000,  suflSoient  to  give  this  court 
jurisdiction,  the  fact  that,  upon  subsequent  pro- 
ceedings for  limitation  of  liability  in  another  suit, 
the  libelant  could  not  collect  more  than  $4,656. 
does  not  deprive  this  court  of  Jurisdiction. 

"3.  The  review  by  this  court  of  the  decrees  of  the 
circuit  court  in  admiralty  cases  is  limited  to  a 
determination  of  the  questions  of  law  arisinjr 
upon  the  record  and  to  such  rulings  of  the  circuit 
court,  duly  excepted  to,  as  are  presented  by  a  bill 
of  exception.  Where  there  is  no  bill  of  excep- 
tions the  inquiry  is  conUned  to  whether  the  find- 
ings of  the  circuit  court  justify  its  decree. 

<^  The  burden  is  upon  him  who  alleges  a  broach 
of  a  contract  to  tow  a  vessel  to  show  either  that 
there  has  been  no  attempt  at  performance,  or 
that  there  has  been  neirligence  or  uoskillf ul- 
ness,  to  his  injury,  in  the  performance. 

.S.  Where  the  findings  of  the  drouit  court  tn  an 
admiralty  case  for  the  loss  of  a  barge  and  cargo 
while  being  towed  by  a  propeller  establish  an 
actionable  lack  of  the  usual  caution  and  skill  on 
the  part  of  the  propeller,  and  that  what  was 
omitted  to  be  done  was  within  the  power  of  the 
propeller  to  do.  and  should  have  been  done  by 
any  master  of  competent  skiU  and  experience, 
and  that  difTerent  conduct  would  have  prevented 
the  loss,  the  findings  are  suflSdent  to  sustain  a 
decree  for  the  loss  aurainst  the  propeller. 

[No.  788.] 

Submitted  Dee,  1, 1890,    Decided  Dec,  IS,  1890. 

NOTB.— ^i  u>  eoncIittioetieM  of  judgments  in  ad- 
.mlratty;  when  may  be  re-esmmCned,— see  note  to  Wil- 
liams V.  Amuroyd,  8:  8BIL 

U7  U.  S. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dhh 
trict  of  Michigan  in  favor  of  libelant  in  an  ad- 
miraltv  case  for  the  loss  of  a  barge  and  cargo, 
while  being  towed  by  a  Propeller,  against  the 
Propeller. 
On  motion  to  dismiss  or  affirm.    Affirmed, 

Statement  by  Mr,  OhUf  Justice  Fuller: 

Darius  C.  Ford  filed  his  libel  in  the  Dis-  [31 
trict  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan,  as  owner  of  the 
barge  William  Yanetta,  and  trustee  for  the 
owners  of  her  cargo,  against  the  Propeller 
Burlinffton,  to  recover  damages  for  the  loss 
of  the  barge  and  cargo  in  Lake  Erie,  while 
being  towed  by  the  Propeller,  because,  at 
averred,  of  her  careless  and  negligent  nuin- 
agement. 

Bradley  and  Burrington,  as  owners  of  the 
Propeller,  answered,  denying  carelessness 
and  negligence,  and  pleading  also  the  Limi- 
tation of  Tiiability  Act  in  connection  with 
an  appraisal  and  stipulation  in  the  case. 

The  district  court  found  the  Burlington 
guilty  of  the  carelessness  and  negligence  al- 
leged, and  entered  a  final  decree  confirming 
the  report  of  the  commissioner  fixing  the 
damages  for  the  loss  of  the  cargo  at  the  sum 
of  $8,861.98,  and  for  the  loss  of  the  barge 
and  freight  at  the  sum  of  f^,  829. 88,  in  an, 
$6,191.76;  and  it  further  appearinir  to  1^ 
court  that  the  Propeller  had  been  duly  ap- 
praised at  the  sum  of  $5,800,  and  that  a 
stipulation  with  sureties  had  been  filed  in 
that  amount  to  secure  the  Judgment  of  the 
court,  it  was  ordered  that  the  said  sum  of 
$6,800  be  apportioned  and  distributed  as 
follows :  $2, 422. 28  to  libelant  for  his  danuiges 
by  reason  of  the  loss  of  the  barge  and  f  reight» 
and  $2,877.72  to  libelant  as  trustee  for  the 
owners  of  the  cargo ;  and  these  sums  were 
awarded  to  him  for  the  damages  therein,  and 
it  was  decreed  that  he  recover  the  same  of 
the  claimant  of  the  Propeller  and  the  sureties 
in  the  stipulation  with  costs,  and  that  libel- 
ant have  execution  therefor. 

The  owners  of  the  Propeller  appealed  to 
the  circuit  court,  and,  the  appeal  having  been 
heard,  that  court  made  the  following  findings 
of  fact  and  conclusion  of  law,  to  wit : 

"This  court  finds  from  the  evidence  that 
there  was  an  agreement  on  the  part  of  the 
Burlington  to  tow  the  Yanetta  from  Detroit 
to  Cleveland  eta  the  South  passage,  through. 
Lake  Erie. 

**  That  in  violation  of  such  agreement  the 
mai^ter  of  the  Burlington,  after  entering  Lake 
Erie  and  running  for  some  hours  on  the 
proper  course  for  the  South  passage,  changed 
the  course  of  the  Burlington  and  took  the  [3C 
Yanetta  tia  north  shore  of  Lake  Erie. 

*'That  the  South  passage  was  the  usual, 
safest  and  proper  course  from  the  Detroit 
River  through  Lake  Erie  to  Cleveland  at  that 
season  of  the  year,  especially  witli  the  wind 
from  the  southward  and  westward,  as  it  pre- 
vailed when  the  Burlington  started  on  the 
trip  with  the  Yanetta  in  tow. 

''That  with  the  wind  as  it  was,  the  north 
shore  was  a  lee  shore  to  the  Burlington  and 
her  tow,  and  in  taking  the  North  passage,  the 
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master  of  the  Burlington  not  only  violated  apportioned  and  distributed  between  libelant 

his  agreement  with  the  Vanetta,  but  by  this  as   owner    of   scow   William   Yanetta   and 

direction    actually    exposed    the    latter   to  freight,  and  as  trustee  for  the  owners  of  the 

greater  risk  and  dangler.  cargo  of  said  scow,  in  manner  following :  the 

**  That  the  master  oi  the  Burlington,  having  sum  of  two  thousand  five  hundred  and  forty- 
sought  and  gained  shelter  from  the  southwest  four  dollars  and  sixty-one  cents  ($3,5-14.61) 
wind  on  the  east  side  of  Pt.  Pelee  Island,  to'  libelant  for  his  damages  by  reason  of 
which  offered  him  a  safe  and  sufficient  pro-  the  loss  of  said  scow  William  Yanetta 
tection,  about  8  o'clock  in  the  momine  of  and  freight ;  and  the  sum  of  three  thousand 
April  1st,  1886,  left  that  shelter  and  pulled  and  twenty-three  dollars  and  four  cents 
the  Yanetta  and  her  other  barse  back  to  the  ($8,028.04)  to  libelant  as  trustee  for  the 
north'ard  and  westward  into  Uie  open  lake,  owners  of  the  cargo  of  said  scow,  and  that 
where  the  Burlington  and  her  tow  were  sub-  he  have  execution  against  the  said  claimants 
jected  to  the  full  force  of  the  wind  on  a  lee  and  appellants  and  said  sureties  on  appeal 
shore  and  where  the  Burlineton  was  unable  therefor. " 

to  control  and  manaeesaidf  barge,   thereby       ^^      ^j^j    ^  ,  ^^      ^ 

brinirinfi:  about  a  collision  between  them.  *,«  u"*o  v*^v..c«  ou  ayy^^  ^w  *^^^^"  ^ 

whiSi  ilsulted  In  serious  Injury  to  the  Van-  *'■  "^^^^    ^^  ^,"  """T?  ^^  affidavit  that, 

etta  and  led  to  her  total  loss.  f^**'o5'^,*PP«^*i^  T,f ,  *«''«".•,.»*«»  P^J!^"..'^ 

«That  it  was  an  improper  and  unseaman.  the  Propeller  filed  their  petition  in  the  dw- 

like  move  on  the  part  of  Ue^opeller  Bur-  ^^<*JP^^  alleging,  among  other  things,  the 

linffton  to  IflftTO  the  ahplter  of  the  e«it  aidn  assertion  of  claims  against  them  as  owners 

li  Sf^  pl?J?Jit«<i  .^  i/f  ho^ir  Ji^f^  Piiln^  of  the  Propeller  by  reason  of  the  loss  of  the 

^r™  !1L  JS~   whf«^  4^i^«t?i*w^^  barges  Vanetta  an'd  Star  of  Hope,  while  in 

Bay  on  a  lee  shore,  where  the  Vanetta  was  ^^  »    j  ^^    Propeller:   the  seizure  of  the 

In^o^  *^  ***'  Ropeller  it  the^uit  of  the  appellee,  her 


attemptii 

fw^  BfvLd*h^"SS:i'S^  ioJZ^fir  iht^UbYlity'Sf  \hTp^;ellle;'f;rthe'I'oss":f 
PlOTon  Bay  and  had  signaled  the  former  for  y,^  ^^^^  .■'^^^  ^^^  proceedings  were  had 

"It  follows   therefore  aa  a.  mftttor  of  l«w    thereunder  as  resulted  in  finding  the  ralue 
ti..t  J?V pS«»iw  S^;ifJ<5«^  1.  h.w.Ta  of  the  Propeller  on  the  day  of  the  loss  at 

SS  lib^linrSSTapMU^  for^^e  yflue  o?Lld  *''-^  •  "«'*"'«"'  ^««  <!"«  "PP«"««  *>? '«««' 
K'willi^m 'dill'°i^d'*h:?"Srgo"^  «L*'ti^' *tJ''r^e*'oXrof*if8iIt 
•djSdged  by  the  district  court,  whose  iudg-  ??V«°^^'  i?l^„?  i.»7?^«  ti!.^.™^ 
ment  Ind  dicree  in  this  case  is  in  all  t&ings  ^  ^^^y,J^^  °.L  Yfln^  J^r^  w« 
•fflrmed.  with  cosU  and  interest  on  tHe  !?;?22i^iiH!fr?h- ^IfiuS  «f  i^^n.^^ 
amount  awarded  libelant  in  the  court  below.  !J?*fi!*J^lV  It^  w?fh  Ynf^L^F'^hfoK 
Judgment  will  accordingly  be  rendered  j£,^  L"J?  °i  l!;?^  Ji?.  if^!ff'  ^i'?^ 
herein  against  the  appell^t  and  the  stipu-  tu%^^  °S;J^^'^^^!^^V^''ilT^Tt^ 
1891  Uto»  on  the  appeal  SSnd  for  the  amount  of  •il^'°,«!v**KL*  t^  t^tl  It?  fr.^ 
the  decree  beloVwith  interest  and  costo,  for  ?°*!7,  <>'  **»*  *^*?^  'T  ^'"«''  *be  appeal 

which  execution  is  awarded."  J^  *•>'«  ««» IS^^Z  *^.*1  r'thJ'!.*''^*'"*? 

the  sum  of  $6,642.06,  and  to  the  owners  of 

And  decree  was  thereupon  entered  as  fol-  the  Star  of  Hope  the  sum  of  $4,488,  principal 

lows :  and  interest ;  that  at  that  date  the  declmd 

-This  cause  having  been  fully  areued  by  Z^^H^v  n A^  &w^^^^^ 
oounsel  on  either  side,  and  the  licorS  of  thi  ^®  ^*J.^^  *5®  ^^'  was  $7,854 ;  and  that  the 

court  below  being  seei  and  fully  considered?   ^&''l^,t\i^JIJrS^^^^  '^""f 

It  is  now  bv  this'^court  considei^i,  adjudged   M^h  J.^n^^,^f^p  ^J^^^^TLT^ .^r 
and  decree/ that  the  judgment  and  decree^of  ?il«^^ll?!rfl«^J,^i^!JS°^i^?^^^^ 


the  district  court  aforesaid  be  and  the  same   the  calculation  of  inler^t,  from  the  report 
ii  now  in  all  things  affirmed.  ^'  ^^^  commissioner  in  the  limited  liabAity 

"And  it  is  furtner  considered,  adjudged 
and  decreed  by  this  court,   that  the  said 


proceedings,  a  copy  of  whidi  was  attached 
to  the  affidavit. 

Mr,  H«  G.  Wisner*  for  appellee,  in  favor 
of  motion: 

This  court  has  no  jurisdiction  as  to  the 
amount  in  controversy. 

Oib9on  V.  ShtifMt,  122  U.  8.  27  (80:  1088); 
CHiter  v.  Alexander,  81 U.  8.  6  Pet.  148  (8:  84$); 
Rich  V.  Lambert,  53  U.  8.  12  How.  847  (18: 
1017):  Ex  parU  Bnitimare  d:  0.  R.  Co.  106  U. 
8.  5  (27:  78);  Ths  Nevada,  Id.  154  (14$). 

The  findings  are  not  reviewable. 

ne  Maggie  J.  Smith,  128  U.  8. 840  (81: 175). 

This  decree  can  only  be  reversed  for  matter 
of  law 

The'Ereeliiar,  128  U.  8.  40  (81:  75);  Tk§ 
Webb,  81  U.  8.  14  Wall.  406  (20:  774). 

Me»9r9.  H.  H.  Swan  and  F.  H.  CanflaUU 
for  appellants,  in  opposition  to  motion: 

7M  187  V.  ^ 


libelant  do  recover  of  and  from  the  said  Rus 
aell  M.  Bradley  and  Riley  M.  Burrington, 
claimants  and  appellants,  and  also  against 
Perrv  R.  Hall,  Russell  M.  Bradley,  Charles 
H.  Bradley  and  Jay  Oonderman,  as  sureties 
on  appeal  for  said  appellants,  the  sum  of  five 
thousand,  five  hundred  and  sixty-seven  dol- 
lars and  sizty-flve  cents  damages,  being  the 
sum  for  which  judgment  or  decree  in  the 
court  below  was  allowed  ($5,800),  with  in- 
terest to  this  day  ($267.65),  together  with 
said  libelant *s  cost  of  suit  both  in  the  district 
court  and  in  this  court,  to  be  taxed  bv  the 
clerk  of  this  court.  It  is  further  ordered, 
considered,  adjudged  and  decree  that  the 
above  sum  of  five  tnousand,  five  hundred  and 
tizty-seven  dollars  and  sizty-flve  cents  be 
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The  malter  in  dispute,  exclusive  of  costs,  ex- 
seeds  the  sum  of  $5,000,  aud  the  case  is  there- 
tore  appealable. 

TAs  Ckmmander-inChitf,  68  U.  8.  1  Wall. 
IS  (17:  000);  J^  ElackuxUl  Tt  U.  S.  10  Wall. 
L  (19:  870);  OiUon  ▼.  Sfiufeldt,  122  U.  8.  83, 
Mt  (80: 1086);  BoddY.  Beartt,  84  U.  S.  17  Wall. 
KM  (21:  627);  Eitei  ▼.  Ounter,  121  U.  8.  188 
[80:  884);  Oliwr  v.  Alexander.  81  U.  8.  6  Pet. 
148  (8:  840);  Bieh  ▼.  Lambert,  68  U.  S.  12  How. 
B68  (18:  1()10). 

There  beiog  do  ground  whatever  for  this 
motloD  to  dismiss,  toe  court  will  not  consider 
the  motion  to  affirm,  and  we  are  not  called 
npon  to  discuss  that  matter  at  all. 

The  Cbnnemara,  108  0..  8.  754,  756(26:  822); 
Davies  v.  CarHn^  118  U.  8.  687  (28:  1140). 

The  only  inquiry,  therefore,  is.  Do  the  facts 
foond  show  negligence?  There  is  no  finding 
reflecting  on  the  competencyof  the  master. 

Lawrence  v.  Minium .  58  U.  8.  17  How.  110 
16:  62):  The  Star  qf  Hope,  76  U.  8.  9  Wall 
no,  281  (19:  646>. 

Damage  sustained  by  a  tow  does  not  ordi- 
Dsrily  raise  a  presumption  that  the  tug  has 
kMen  in  fault. 

The  Webb.  81  U.  8.  14  WaU.  414  (20:  775); 
1%sL.P,  Dayton,  120  U.  8.  858  (81:  675),  af- 
firming 8.  0,  18  Blatchf.  411;  The  Moeher,  4 
Bias.  2^4. 

The  facts  do  not  show  the  tug  liable. 

The  W,  B.  QladuMh,  17  Bktchf.  77;  The 
l%amas  Kiley,  5  Ben.  801 ;  The  MoTuiwh/J  Ben. 
189,  affirmed  on  appeal;  TJie  Olematie,  Brown, 
Adm.  502;  The  Jamee  P.  Donaidaon,  10  Fed. 
Bep.  264;  The  Mae/ier,  4  Biss.  274. 

Mr.  OhUf  Juetiee  Fuller  delivered  the 
opinion  of  the  court: 

This  case  comes  before  us  on  a  motion  to 
diamiss,  united  with  a  motion  to  affirm. 
Appellee  contends  that  as  he  recovered  for 
himself,  as  owner,  only  the  sum  of  $2,544.61, 
lad  for  the  owners  of  the  cargo  only  the  sum 
of  $8,028.04,  the  matter  stands  as  though 
two  separate  suits  had  been  brought,  and 
that  the  amount  in  controversy  in  either  does 
not  reach  the  Jurisdictional  sum;  and  Ex 
narte  BaUimore  d  0.  B,  Co,,  106  U.  8.  5 
[87:  78].  and  l%e  JVevada,  Id.  154  [149], 
ire  cited.  But  in  both  of  those  cases  the 
owners  of  the  vessel  and  the  owners  of  the 
cargo  were  parties  to  the  proceedings  and 
recovered  the  amounts  due  them  respectively. 
Here  Ford  is  to  be  treated  in  all  respects  as 
the  sole  libelant,  and  the  decree  is  for  the 
recovery  of  the  total  sum  of  $5,567.65,  and 
although  this  amount  was  subsequently  ap- 
portioned so  as  to  show  the  allowance  for  the 
1008  of  the  bar^  and  that  for  the  loss  of  the 
cargo,  separately,  the  decree  for  recovery  of 
the  aggregate  remained  the  same,  and  the  ex- 
Bcution  ordered  against  the  claimants  and 
their  sureties  on  appeal  would  issue  for  the 
linffle  amount. 

iTor  does  the  fact  that,  upon  the  subse- 
onent  proceedings  for  limitation  of  liability, 
(t  appeared  that  Ford  could  not  collect  more 
than  $4,658,  his  pro  rata  share  of  the  limit 
decreed,  affect  the  question.  That  limita- 
tion was  arrived  at  in  the  other  suit,  and 
cannot  be  laid  hold  of  as  controlling  this. 
We  think,  however,  under  the  circumstances, 
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that  there  was  color  for  the  motion  to  dis- 
miss, though  we  overrule  it,  and  that  we 
may  therefore  consider  the  motion  to  affirm. 

Under  the  Act  of  February  16,  1875  (IS 
Stat.  815,  chap.  77),  our  review  of  the  ae* 
crees  of  the  circuit  courts  upon  their  find- 
ing of  fact  and  conclusions  of  law  in  ad- 
miralty cases  is  ''limited  to  a  determination 
of  the  questions  of  law  arising  upon  the 
record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be 
presented  by  a  bill  of  exceptions,  prepared 
as  in  actions  at  law."  There  is  no  bill  of 
exceptions  here,  and  the  inquiry  is  reduced 
simply  to  whether  the  findings  of  the  circuit 
court  Justify  the  decree  appealed  from. 

The  general  rule  is  laid  down  by  Mr. 
Juetiee  Strong,  delivering  the  opinion  of  the 
court  in  The  Steamer  WeS>,  81  U.  S.  14  Wall. 
406,  414  [20 :  774,  775],  **that  an  engagement, 
to  tow  does  not  impose  either  an  obligationi 
to  insure,  or  the  liability  of  common  car- 
riers. The  burden  is  always  upon  him  who- 
alleges  the  breach  of  such  a  contract  to  show 
either  that  there  has  been  no  attempt  at  per» 
formance,  or  that  there  has  been  negligence 
or  unskillfulness  to  his  injury  in  the  penorm* 
ance.  Unlike  the  case  of  common  carriers, 
damage  sustained  by  the  tow  does  not  ordi- 
narily raise  a  presumption  that  the  tug  has 
been  in  fault.  The  contract  requires  no 
more  than  that  he  who  undertakes  to  tow 
shall  carry  out  his  undertaking  with  that 
degree  of  caution  and  skill  which  prudent 
navigators  usually  employ  in  similar  serv- 
ices. 6ut  there  may  bB  cases  in  which  the 
result  is  a  safe  criterion  by  which  to- judge 
of  the  character  of  the  act  which  has  caused 
it." 

The  circuit  court  found  that  the  loss  of 
the  Vanetta  was  the  result  of  improper  and 
unseamanlike  conduct  on  the  part  of  the 
Propel  ler  Burl  ington.  And  the  findings  state 
various  facts  showing  that  the  Propeller  was 
in  fault,  and  that  but  for  such  fault  the  loss 
would  not  have  happened.  Findings  that 
the  master  of  the  Burlington  took  the  V  anetta 
ma  the  north  shore  of  Lake  Erie  when  the 
South  passage  was  the  usual,  safest  and 
proper  course  at  that  season  of  the  year,  es- 
pecially with  the  wind  as  it  then  prevailed*, 
and  that  in  doing  so  he  violated  his  agree- 
ment with  the  Vanetta  and  exposed  the  latter 
to  greater  risk  and  danger ;  Uiat  the  master, 
having  gained  shelter  which  offered  a  safe 
and  sufficient  protection,  left  it  and  pulled 
the  Vanetta  and  the  other  barge  into  the  open 
lake,  where  the  Propeller  and  her  tow  were 
subjected  to  the  full  force  of  the  wind  oi> 
the  lee  side,  and  the  Propeller  was  unable 
to  control  and  manage  the  barges,  which  re- 
sulted in  serious  injury  to  the  Vanetta  and 
led  to  her  total  loss ;  that  this  was  an  im- 
proper and  unseamanlike  move,  and  resulted 
in  the  Vanetta's  loss;  and  that  the  Propeller 
was  in  fault  for  not  attempting  to  tow  the 
Vanetta  to  a  place  of  greater  safety  after  the 
latter  was  injured  in  Pigeon  Bay  and  had 
signaled  the  former  for  help, — are  findings 
from  which  the  conclusion  of  law  followed ; 
for  these  findings  established  that  in  what 
was  done,  there  was  an  actionable  lack  of 
the  usual  caution  and  skill,  and  that  what 
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vu  omitud  to  be  done  waa  within  the  power  of  MlDnesota,  deDying  Ibe  applfcatlon  for  the 
-o(  the  Propeller  to  do.  and  should  have  been  discharge  of  a  prisoner  on  a  writ  ot  bsbeu 
4]oiie  hj  anj  master  of  competent  skill  and  corpus,  be  being  sentenced  to  deatli  for  mur- 

«zperieDce ;  and  that  dlOerent  conduct  would,    der.     AMnaed. 
In  all  probability,  have  prevented  the  catos-       The  facts  are  stated  In  the  opIniOD. 
tiophe.     As   we  cannot  ko  behind  the  find-       Mr.  Chs^a.  C.  Wlllaon  lor  appellant. 
Ings,  and  they  are  sufficient  to  sustain  the       Me—n.  Moau  E.   CUipp  and  H.  W.  Chllda 
■decree,  further  argument    Is  not  required,    for  appellee. 
The  MaggU  J.   Smith,  128  O.    S.   S4B    [81 : 

ITS] :  Tht  OaulU,  128  U.  B.  474  [8Si  4H].       Mr.  Jvitiee  HarlsA  delivered  the  opinion  [' 
Aorw  afflrmtd.  of  the  court : 

By  an  indictment  returned  May  15,  1889, 

in  the  District   Court  of  Redwood   County, 

.  ...,.,    ..    _„,„_„     .  Minnesota,  Clifton  Holden  was  charged  with 

1]  OLDTON  HOLDBN,  Appt.,  the  crime  of  murder  in  the  flrat  deeree.  com- 

»■  mitted    in   that   county  on   the   28d   day  of 

flTATB  OP  MIlfNESOTA.  November,  1888.     Havingbecnfound  guilty, 

and   a  motion  for  a  new  trial  having   been 

(BeaB.aBBparter'sed.lSS-lM.i  overruled,  he  prosecuted   an   apPj^l    to  the 

Supreme   Court  of  the   State.    That    court 

jHnnssata  Aet  qf  1889  tn  rtgaird  to  mwdar—  affirmed  upon  the  merits  the  order  denviag 

^eet  iff—itd  iwt  rtpaU  prior  lav— not  ez    the  motion  for  a  new  trial,  and  remitted  Iha 

poot  facto— ^stetion—AaieiMiwrpTM—sdKs-   case  to  the  district  court.     StaU   t.    Holden, 

meni  in  applieation— warrant  tff  goMmor—   43  Minn.  850.     In  the  latter  court  It  waa  nd- 

rtfftdatiant  at  to  puniOmml.  judged.  February  18,  1890,  that,  as  a  punish- 

ment  for  the  crime  of  which  be  had  been 

a.   The  XMiMwiM  AM  of  UGS.  m  resard  to  the   convicted.  Holden  be  confined  in  the  common 

nMMoIh>U«tburaa|MnWimentot<toith.Te-   .^fi   of  Brown   County    (there   being  no  jail 

ES'l^.S'^i.SSI^ilir^'irSl'SS'^   1"  Redwood  County) ,  '^k  that  thereafter  and 

^»:T?**_.^r";{^J°^'?™ '«!"'?  after  the  lapse  of  Uiree  calendar  months  from 

the  date  of  the  sentence,  and  at  a  time  to  be 


le  punishment  tor  murder 


\  tbe  State,  he  be  taken  to  the  place  o 


flitt  decree  oommlttad  prior  to  April  Ei,  t88»,  ^^°^  ^^  hanged   by   the  neck   until   dead, 

death  b;  banfflns,  to  be  InflloCad  after  the  taua  0«n.   Stat.  Hlnn.   IHTS,  chap.   117.  g  1. 

br  the  sovemor  of  a  warrant  of  execution.  On   the  31st  of   Hay,  1890,    the  governor 

4,   Ttie  third  aeotloii  of  that  Aot.  which  prescribes  issued  a  warrant  to  the  sheriff,  which,  afta 

the  hour  of  the  Oar  before  which,  and  the  man-  reciting  the  Judgment,   commanded   and  re- 

nermwhloh,  the  punishment  b;haiiBiii(iha)l  be  qulredhlm  to  cause  execution  ol  the  sentence 

Inflicted,  la  not  azpoit/acto  as  to  oseosca  com-  of  the  law  to  be  done  upon  the   convict  on 

mitted  before  lis  pawve.  Friday,  the  37th  day  of  June,  1890,  before 

■A.   The  fminh  seoUon  of  tba  Aot  of  tSSB,  preaorlb-  the  hour  of  sunrise  of  the  day  last   named, 

•__-ai.^ «™_„t  »PPh««  o^  to  future  »t  a  place  in   the  County  of  Redwood,  to  be 

"•P"*"  selected  by  such  officer,   "conformably  with 
the  provisions  of  section  8  of  an  Act  entitled 

a  'An  Act  Providing  for  the  Mode  of  Infllctinf 

tbe  appellant  Is  kept  the   Punishment   of  Death,    the    Manner    Im 

*"'"'  *"  ^^  "^ra  to  Which  the  Same  sliall  be  Carried  into  Effect 


■vaiuauini  uuiL  uM  Q117  UD  which  Uic  buntohmeot      v.~ ,.    j    j  '« 

If  death  abould  be  InfUoted  should  depend  upon  •JOve  Judgment 

■he  warrant  of  Ike  Kovernor.  and  auohrefnilation  *•"*   Llrcult  Lour 

taeottrelToonatotentwlthdDeprooeaof  law.  the  District  of  Hinnesots  his  written  appli- 

*.   neLetfUatuie  Ota  State  can  lecallr  prescribe  ca*'""   '"'  »  "^'^  "f   habeas  corpua,    based 

r«vuUttou  that  tbe  ssntenoe  to  death  shall  be  upon  tlie  ground  that  he  was  restrained  ot 

ezeouted  before  suorlse  and  within  the  walla  of  his  liberty   In  violation  of  the  ConstltutloB 

the]aD,or  wttUn  some  other  tnokieute  higher  ot  the  United  States.     The  writ  was  issued, 

thaiittiet«llowssosetoezoludetherlewatper-  and  the  offlceia  having  charge  ot  the  accused 

sons  onlsldo,  and  the  Dtiinber  and  charaoter  of  made  a  return,  to  which  the  petitioner  filed 

OoBBwho  mar  wftnen  the  exeouHon,aaa  that  an  answer.    The  attorney- general  of  Minne- 

■?!?K,P^'*^!«"  *S  5!  ^^E?!?^  ""'•"'*  sow  appeared  on  behalf  of  the  State,  Insist- 

V^^^^^S^nr^  ^"^'^'  '-f  t^'^^e, Retention  of  the  petitiS.«r  «. 

wuun«H_nii»Bp»|^a»a.  jj^^  (j,  violation  of  the  supreme  law  of  tbe 

Palled  BUM  lot  th«Diiiili!l  „,,  ^^  „,  j,,^  ^    jjj,  ^^  g^    ^ 

Noi>^.li  to  noiuMtultoiMWy  of  ex  von  nuito  BfiS'  P-  *^)  ■ 

4am,  too  neta  to  lUdar  v.  Bull,  1:  US;  StuigM  t.  The  pTinclpKl   queatlon  betan  Ul  dqmdt 

«i«wnin.taMd,  t:  mt  upon  Uw  effect  to  be  fiTen  to  tlie  Aist,  I*. 
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ferred  to  iu  the  goTernor's  wunnt,  of  Aptil  wm  deftth,  without  loUtft^  conflmment  of 

S4,  1889.     ThAt  Act  is  u  follows :  the  convict ;  Uut  the  Act  of  thst  dAte  sdding 

^a  ,    n-^         J      (I  flt^^n       .u      „  i.i.  the  iiemtlly  of  solltarv  cooHtiemeDt  between 

-8  1.  The  mode  of  iBflictlnjr  the  pnnlsh-  y,    ^  ^  ^^^  noreraor'i  wsmnt  end  the 

meotofde.theh.il  in  ell  esses  Je  h«iBing  „„„„„      ,„,J^   1,   ,pp]i,d  lo   pieviou. 

bjr  the  neck  until  the  penon  i.  deed    1 1  oHeose*  be  «  fS^/orto C  it.  netiie,  uid. 

*henoTet  the  ponlsbment  of  deethi.  inflicted  u,^3Si,   w«i  Tniisietent  with  the  prtS 

jpon  sjy  convict  in  oMieoce  to  .  wemnt  ,„  ^.j  0^  ln«nnudi  u  th.t  Ad  male  no 

frpn  the  «OTernor  of  the  Stele   the  sherlH  ,'          „  p„ri„„,  olteisee,  ud  lepeeled 

rf  the  count,  shell  be  present  st  the  encu-  .„  Ja^f'Ktol  ASri»5onsl«entV;ith 

Bon.  unleei  j.™rent«l  bj  eicbieai  or  other  ,„  p„,i,,omnbeie  we.  no  statute  In  toroK 

I  tMusltri  md  HJ*;                2  ^  .1^  efti  the  Mtb  of  April,  1889.    prescriWnj 

|[<i«d  u  bs  mey  thini  proper.    He  shell  re-  ^     p„i^™„,  „f  dith  for  iu^er  In  tA 

?",^.I?^',i™'.'?Sr'..°°iS',L'  «»t    4ei!i«   conmlttod    helon.    Ihet   d.t» 

bud  of  doings  thereon  "soon  ss  mej  Us  wilie  this  msj  not  be  eipreesed  in  terme.  It 

tfter  the  eeireiecotlon  to  the  govmor,  uid  ,    ,     ,^  the  contention  of  the  sppeliuit, 

disll  else  me  in  the  clerk's  offlce  of  the  court  „,    „p,„„,  ,„  hie  beh.ll  net^aJlfr  le.£ 

where  the  conviction  w«ih^  usttestrf  |„,  „\hls  conelusion ;  for  he  Ineisle  tkt  the 

cony  of  the  wemnt  ,nd  st-toment  ;fo™'<^  repe.1  by  the  seventh  section  of  the  Act  of 

^  the  clerl  sh.li   subjom  .  brief  .bsmet  ^^^,  J,,       ,„  ,„^,|„ent  l.w.  wm  u 

endeentence.     §  8.  The  wBirant of  wecution  ^g,,^  of  muider  in  the  first  degree  pre- 

S'j;  t*  •^•™'^  '»'»'",  the 'our  of  »inri.e  ,      ,     „,„,„^  „^1„  .obseq^t  Im- 

"iSt  "r  ■'"'T'S'.h."  S,  7.'"^'™  prl"nient  therSSr  ill.g.f     WhMher  such 

II?'"..^!.,!'!'  ^  "t'fi^J"..;  '..'^  ws.  the  ™.uit  of  thet  Actinterpreted  in  th. 


where  the  i.li    Is  so  conBruct^  thet  it  cjn  u~ht~ol  mror' mtuKi,  iVtii"p;£c"ip.l  que.^ 

be  conveniently  done  theiein ;  but  when  the  .."         ^j   -pp^i                  ft      i 

1.11  Is  not  so  contracted,  the  w.rrent  sbsll  j    „,    q^JJ  s„,„^  „,  Minnesota  In 

le  ejecnted  within  m  incioeure  which  •h.ll  ,^        ^      ,       „,  ^  |,g|,i„i„  ^,„„ 

be  higher  tb«i  the  gellow,  end  stall  «-  '^g,g^  „  ,„  p„,id,d  (cLp.  94)  thst  the 

dnde  Oo  view  otpenone  outside,  end  which  S.ff  ™    ,        j",,,^    ^\      '  ,„i„„,    ^^ 

S'iii.''"''?^    ?  f»  ,  ",';''?"•  ilS  !'  .uthorlty  of  l.w,  end  wlttT .  premedlUted 

2;iJS"i°'!i,°f  Sfi'^/Ti  J™  S^:S  5»ign  to  elect  the   deeth   of"  the   person 

vicinity  of  the  jail,  of,  if  theia  be  no  jail  ^j,,^               ^           being,  was  muider  lo 

In  the  county   at  some  convenient  pljc.  et  J^.  S«  deS  (8  1)  i  and  l»t  wboeve,  was 

?:T,KrSS^,.''„?'S^.',i.S°,S"™  convlot«l  &;r.li>ild  .mier  the  penalty 

'  1  After  the  issue  of  the  warrant  for  exe-  ,  ^    ^  ^  ^  ^    ^  ,     ^jw,^  SrMflne- 

entlon  by  tl.e  governor,  the  p„.onjr  sh.  I  be  g„;"S a^ilod  of  Sot  leea  thsnine  month 

kept  in  «,lii.ry  confinement  .nd  the  follow.  ™  '         ^    ,           ^^  ,„  ^    discretion 

te'^^MiS'ii^.l.I'S,    .hk!.«    ■  of  the  Judge  before  wSn  the  conviction 

hnt  none  other   vis  :  the  sberlll  and  his  dcp-  ^     {^  ciplration  of  which  time  II 

utiea,  the  prisoner  .  counsel,  any  print  or  ^^    '^  j  „  ',  „,     governor  lo  issue 

S:^C^„t  5i!  iT^IjKJ  !!S-."1   «'  hie  warrant  of  eiecntion.     Oen.  Stat.   1878. 

membera  of  his   immediate   family.    §   6.  =  «    „„    MS    fwa     Other  onctlnna  of  the 

tolde.  the  sheriH  end  hi,  ...l.tjnb,.    the  S^i  Xp^'wS  a,  Mo^^  8    -S     I"! 

'£!Z  ^..t^  S„'*,?7"cu,*™."™  St™?  death  as  a  punlehment  for  crime 

Sili 'i  J  .,u,T™  ,!™  ,L  „  1*^       Z  tberiby  abolished  In  this  State,  eaoept  In 

print  In  atUndance  upon  the  prisoner  and  ^  cases  provided  for  in  eection  two  of  this 

such  other  petsons  as  the  prisoner  m.y  deslg-  ^"^  ESS  the  nenalty  lor  the  crime 

S',S;„  ™.,i;^  ,S  ^'Zl^S'Z^.LXSii'  rfmSe,  In  the  Srat  Tg,™  !ball  be  a,  pr^ 

S"rb'"o'Sr"pSir.r'rt;.".iS?ry  sk."  ~k  r  ti  "^^^Th 

bS'rS„„°n'so".S^  Sill'°b.T=  ^TtrwSiuyVson'n'poS^SfctS 

iLz^l^s  Stft-pi^s?,!  -in-^n  sErirthT'^-sH 

■St  the  day  In  question  duly  eiecnted  accord-  „„,,c„^  ^1,  b,  punished  by  doiUi.  and. 

iCf    s  «    »;.^n  wiS  .lSi\Zrt:  "  "'y  ■»  determine,  shall  rad.r  their  v». 

S^i.  t  ^'^.inSJ  ™  „i  S     Z     1  III"  aicordlngly ;  end  in  such  esse  the  per- 

I.nl  iS.^'^^LiT  £.  t?,?.f     )     '^l^'  son  so  convicM  iall  be  puniehed  by  deiSb, 

SS™,     8  7^11    »«?^.S  S,H^  „f   S;  ■"  proia-lbed    by  section    two    of 'cha^tS 

ssjsti.  w,tJ'tht"?ro  sioJs"S  Ibis's  •'rt^s^t'it'i.ss^ifsss;^ 

._  I v_ i.j      a  a    171.1.    A  _.     I.  11  punishment  oi  murdOT   in  UW  luw  aegree. 

S.Sfs.l'S'S  foL'-,r™'.n^?„e-?";;  If  mUer^:'  S^tS  d'^S.If'S'fe 

«-ge.-    l3,n.UweMl.n.  1889,  chap.  !»,  :'po°»;!,'^'i„'S*c,i™the*,S3ty lsMiS3 

'■  &hall  not  by  their  verdict  prescribe  the  pen- 

aged  crime  was  committed,  and  up  to  the  the  remainder  of  the  term  of  bis  natural 

■oiage  of  the  Act  of  April  24.    1669,    the  life,  with  solitary  conflnement  upon  bread 

itmi^ment  for  murder  in  the  flrat  degree  and  water  diet  for  twoln  days  in  Mdi  year 

«3  D.  S.  IKW 
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during  the  term,  to  be  apportioned  in  periods 
of  not  exceeding  three  qajb  duration  each, 
with  an  interval  of  not  less  than  fourteen 
diays  intervening  each  two  successive  periods. 
Id.  §  8.  §  6.  The  provisions  of  this  Act 
shall  not  apply  nor  extend  to  an  Act  done 
nor  offense  conunitted  prior  to  the  passage 
hereof;  but  the  provisions  of  law  now  m 
force,  and  applicable  to  the  crime  of  murder 
in  the  first  decree,  as  well  in  respect  to  the 
penalty  affixed  to  the  commission  of  such 
crime  as  in  all  other  respects,  shall  be  and 
remain  in  full  force  and  effect  as  to  any  such 
offense  heretofore  committed.  Id.  ^4.  §  7. 
That  in  all  cases  where  the  time  of  imprison- 
ment is  during  life,  solitary  imprisonment 
in  the  state  prison  is  hereby  abolished,  ex- 
cept for  prison  discipline.    1876,  chap.  70, 

SI." 

By  chapter  118  of  the  same  General  Statutes 
it  was  provided :  "8  8.  When  any  person  is 
convicted  of  any  crime  for  which  sentence 
of  death  is  awarded  against  him,  the  clerk 
of  the  court,  as  soon  as  may  be,  shall  make 
'489]  out  and  deliver  to  the  sheriff  of  the  county 
a  certified  copy  of  the  whole  record  of  the 
conviction  and  sentence ;  and  the  ^eriff  shall 
forthwith  transmit  the  same  to  the  governor ; 
and  the  sentence  of  death  shall  not  be  exe- 
cuted upon  such  convict  until  a  warrant  is 
issued  by  the  governor,  under  the  seal  of  the 
State,  with  a  copy  of  the  record  thereto  an- 
nexed, commanaing  the  sheriff  to  cause  the 
execution  to  be  done,  and  the  sheriff  shall 
thereupon  cause  to  be  executed  the  judgment 
and  sentence  of  the  law  upon  such  convict. 
%  4.  The  judge  of  the  court  at  which  a  con- 
viction requiring  judgment  of  death  is  had, 
shall,  inunediateiy  after  conviction,  transmit 
to  the  governor,  by  mail,  a  statement  of  the 
conviction  and  judgment,  and  of  the  testi- 
mony given  at  the  trial."  "8  11.  The  pun- 
ishment of  death  shall,  in  all  cases^  be  in- 
flicted by  hanging  the  convict  by  the  neck, 
until  he  is  dead,  and  the  sentence  shall,  at 
the  time  directed  by  the  warrant,  be  executed 
at  such  place  within  the  county  as  the  sher- 
iff shall  select.  8  12.  Whenever  the  punish- 
ment of  death  is  inflicted  upon  any  convict, 
in  obedience  to  a  warrant  from  the  governor, 
the  sheriff  of  the  county  shall  be  present  at 
the  execution,  unless  prevented  by  sidmess 
or  otiier  casualty ;  and  he  may  have  such 
military  guard  as  he  may  tiiink  proper.  He 
shall  return  the  warrant,  with  a  statement 
under  his  hand  of  his  doings  thereon,  as  soon 
as  may  be  after  the  said  execution,  to  the 
governor,  and  shall  also  file  in  the  clerk's 
office  of  the  court  where  the  conviction  was 
had  an  attested  copy  of  the  warrant  and 
statement  aforesaid,  and  the  clerk  shall  sub- 
join a  brief  abstract  of  such  statement  to  the 
record  of  conviction  and  sentence." 

The  next  Statute  in  point  of  time  was  that 
of  March  8,  1888,  entitled  **  An  Act  Piescrib- 
ing  the  Punishment  of  Murder  in  the  First 
Degree."  It  provided  that  ''Whoever  is 
guilty  of  muraer  in  the  first  degree  shall 
suffer  the  punishment  of  death:  I^wrided, 
That  if  in  any  such  case  the  court  shall  cer- 
tify of  record  its  opinion  that  by  reason  of 
exceptional  circumstances  the  case  is  not  one 
In  which  the  penalty  of  death  should  be  tm- 
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posed,  the  punishment  shall  be  imprisonment 
for  life  in  the  penitentiary."  That  Act  re- 
pealed sections  three,  four,  five  and  six  of 
chapter  84  of  the  General  Statutes  of  1878^ 
as  well  as  all  Acts  and  parts  of  Acts  incon-  [4! 
sistent  with  its  provisions.  Minn.  Scms^ 
Laws  1888,  chap.  122,  p.  164. 

Then  came  the  Act  of  March  9,  1885,  estab- 
lishinsr  a  Penal  Code,  and  which  went  into 
effect  January  1,  1886.  It  contained,  among 
others,  the  following  sections:  **%  152. 
The  killing  of  a  human  being,  unless  it  ie 
excusable  or  justifiable,  is  murder  in  the 
first  degree,  when  perpetrated  with  a  pre- 
meditated design  to  effect  the  death  of  the 
Serson  killed,  or  of  another."  "8  156.  Mur- 
er  in  the  first  degree  is  punishable  bv  death : 
Provided,  That  if  in  any  such  case  tne  court 
shall  certify  of  record  its  opinion  that  by 
reason  of  exceptional  ciroumstances  the  case 
is  not  one  in  which  the  penalty  of  death 
should  be  imposed,  the  punishment  shall  be 
imprisonment  for  life  in  the  state  prison.* 
**$  541.  Chapters  98,  94,  95,  96,  97,  98,  99, 
100  and  101  of  the  General  Statutes  of  1878, 
and  all  Acts  and  parts  of  Acts  which  are  in* 
consistent  with  the  provisions  of  this  Act, 
are  repealed,  so  far  as  they  define  any  crime 
or  impose  any  punishment  for  crime,  except 
as  herein  provided. "  Gen.  Stat.  Minn.  Sup- 
plement 1888,  vol.  2,  969,  978,  1050.  It  is 
Important  to  be  here  observed  that  chapter 
94,  tiius  repealed,  authorized  (S  2)  the  keep- 
ing  of  one  convicted  of  a  capital  crime  m 
solitary  confinement  for  a  period  of  not  less 
than  one  nor  more  than  six  months,  in  the 
discretion  of  the  judge  before  whom  the  con- 
viction was  had. 

Such  was  the  state  of  the  law  in  Minnesota 
at  the  time  of  the  commission  by  Holden  of 
the  crime  for  which  he  was  indicted  and 
convicted.  As  the  Penal  Code  did  not  repeal 
chapter  118  of  the  General  Statutes  of  1878, 
except  so  far  as  the  provisions  of  the  latter 
were  inconsistent  with  that  Code,  it  is  ap- 
parent that  at  the  time  his  ofTense  was  com- 
mitted the  punishment  therefor  was,  as  pre- 
scribed in  that  chapter,  death  by  hangm^, 
and  that  his  execution  could  not  occur  until 
a  warrant  for  that  purpose  was  issued  by  the 
governor.  These  provisions  were  not  repealed 
by  the  Act  of  April  24,  18^9.  In  respect  to 
the  first  and  second  sections  of  that  Act  it  is 
clear  that  they  contain  nothing  of  substanos 
that  was  not  in  sections  eleven  and  twelve  of  [41 
chapter  118  of  Uie  General  Statutes  of  1878. 
Ana  it  is  equally  clear  that  the  provisions 
of  an  existing  statute  cannot  be  regarded  as 
inconsistent  with  a  subsequent  Act  merely 
because  the  latter  re-enacts  or  repeats  those 
provisions.  As  the  Act  of  1889  repealed  only 
such  previous  Acts  and  parts  of  Acts  as  were 
inconsistent  witli  its  provisions,  it  is  inac- 
curate to  say  that  that  Statute  contained  no 
savin£[  clause  whatever.  By  necessary  im- 
plication, previous  statutes  that  were  con- 
sistent with  its  provisions  were  unaffected. 
In  reference  to  the  third  section  of  the  Ad 
of  1889,  it  may  be  said  that,  while  its  pro- 
visions are  new,  it  cannot  be  regarded  as,  in 
any  sense,  ex  poiu  facto;  for  it  only  prescribes 
the  hour  of  the  dav  before  wh(cb,  and  the 
manner  In  which,  toe  punishment  bj  bang- 
It?  V.  & 
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Ing  shall  be  inflicted.  Whether  a  convict, 
sentenced  to  death,  shall  be  executed  before 
or  after  sunrise,  or  within  or  without  the 
walls  of  the  jail,  or  within  or  outside  of 
some  other  inclosure,  and  whether  the  in- 
closure  within  which  he  is  executed  shall  be 
higher  than  the  gallows,  thus  excluding  the 
Tiew  of  persons  outside,  are  regulations  that 
<lo  not  affect  his  sustantial  rights.  The  same 
observation  majr  be  made  touching  the  re- 
striction in  section  five  as  to  the  number  and 
character  of  those  who  may  witness  the  exe- 
cution, and  the  exclusion  altogether  of  re- 
porters or  representatives  of  newspapers. 
These  are  regulations  which  the  Legislature, 
in  its  wisdom,  and  for  the  public  good,  could 
legally  prescribe  in  respect  to  executions 
occurring  after  the  passage  of  the  Act,  and 
cannot,  even  when  applied  to  offenses  pre- 
viously committed,  be  regarded  as  ex  post 
facto  within  the  meaning  of  the  Constitution. 

The  only  part  of  the  Act  of  1889  that  may 
be  deemed  ex  post  facto,  if  applied  to  offenses 
committed  before  its  passage,  and  after  the 
adoption  of  the  Penal  Code,  is  section  four, 
requiring  that,  after  the  issue  of  the  warrant 
of  execution  by  the  governor,  *'the  prisoner 
shall  be  kept  in  solitary  confinement^  in  the 
jail,  and  certain  persons  only  be  allowed  to 
visit  him.  The  application  for  the  writ  of 
habeas  corpus  states  that  the  appellant  is 
kept  in  solituy  confinement.  But  this  was 
denied  in  the  return  to  the  writ,  and  there 
is  no  proof  in  the  record  upon  the  subject. 
Orawl^  V.  Christensen,  187  U.  S.  86,  94  [34 : 
620,  624].  The  appellant  insists  that  we 
must  presume  that  the  ofiicers  holding  him 
in  custody  have  pursued  the  Statute  of  1889, 
and,  consequently,  that  he  is  kept  in  solitary 
confinement.  No  such  presumption  can  tic 
indulged  without  imputing  to  the  ofllcers, 
charged  with  the  execution  of  the  governor's 
warrant,  a  purpose  to  enforce  a  statutory 
provision  that  cannot  legally  be  applied  to 
tiie  case  of  the  appellant.  Even  the  gov- 
ernor's warrant  furnishes  no  ground  for  such 
a  presumption,  because  it  did  not  require 
^at  the  convict  be  kept  in  solitary  confine- 
ment, but  only  that  tne  judgment  and  sen- 
tence be  carried  into  effect  conformably  to 
the  third  section  of  the  Act  of  1889,  which 
section,  we  have  seen,  has  no  reference  to 
the  mode  of  confinement. 

We  have  proceeedeed  in  our  examination 
of  the  case  upon  the  ground  that  the  prior 
Statutes  requiring  the  punishment  of  aeath 
to  be  inflicted  by  hanging,  and  the  issuing 
by  the  governor  of  the  warrant  of  execution 
before  such  punishment  was  inflicted,  were 
consistent  with  and  were  not  repealed  by  the 
Act  of  1889,  and,  therefore,  so  far  as  the 
mere  imprisonment  of  the  app)ellant,  and 
bis  execution  in  conformity  with  prior  stat- 
utes, were  concerned,  they  could  both  occur 
without  invoking  the  provision  in  the  Act 
-of  1889,  requiring  solitary  confinement  after 
the  warrant  of  execution  was  issued.  This 
view,  appellant  contends,  is  not  in  harmony 
with  the  decision  in  Medley,  Petitioner,  VA 
TJ.  S.  160  [33:  885],  where  it  was  held  tl  at 
the  effect  oi  a  clause  in  the  Colorado  Stati  te, 
repealing  all  Acts  and  parts  of  Acts  in'  o  i- 
sistent  with  its  provisions,    was  to  bring 
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Medley's  case  under  that  Statute  in  all  par- 
ticulars of  trial  and  punishment,  except  so 
far  as  the  Legislature  had  power  to  apply 
other  principles  to  the  trial  and  punishment 
of  the  crime  of  which  he  was  convicted. 
There  are  material  differences  between  the 
Colorado  and  Minnesota  Statutes.  The  former 
provides  that  ''the  punishment  of  death 
must,  in  each  and  every  case  of  death  sen- 
tence pronounced  in  this  [that]  State,  be 
inflicted  by  the  warden  of  the  state  peniten- 
tiary, **  etc.  §1.  It  also  contains  tnis  pro- 
vision :  **  Whenever  a  person  [be]  convicted 
of  crime,  the  punishment  whereof  is  death,  [49 
and  such  convicted  person  be  sentenced  to 
suffer  the  penalty  of  death,  the  judge  pass- 
ing such  sentence  shall  appoint  and  designate 
in  the  warrant  of  conviction  a  week  of  time 
within  which  such  sentence  must  be  exe- 
cuted; such  week,  so  appointed,  shall  be 
not  less  than  two  nor  more  than  four  weeks 
from  the  day  of  passing  such  sentence.  Said 
warrant  shall  be  directed  to  the  warden  of 
the  state  penitentiary  of  this  State,  com- 
manding said  warden  to  do  execution  of  the 
sentence  imposed  as  aforesaid,  upon  some 
day  within  the  week  of  time  designated  in 
said  warrant,  and  it  shall  be  delivered  to 
the  sheriff  of  the  county  wherein  such  con- 
viction is  had,  who  shall  within  twenty-fpur 
hours  thereafter  proceed  to  the  said  pen  i  ten 
tiary  and  deliver  such  convicted  person, 
together  with  the  warrant  as  aforesaid,  to 
the  said  warden,  who  shall  keep  such  convict 
in  solitary  confinement  until  infliction  of 
the  death  penalty."  §  2.  These  provisions 
indicate  the  purpose  of  the  Legislature  of 
Colorado  that  that  Act — no  matter  when  the 
offense  was  committed — should  control  in 
every  case  tried  after  its  passage  in  which 
the  sentence  of  death  was  imposed.  It  was 
evidently  intended  that  it  should  cover  the 
whole  subject  of  the  trials  and  sentences  in 
capital  cases,  as  well  as  the  mode  of  inflict- 
ing the  punishment  prescribed.  It  was  so 
interpreted  by  the  state  court :  for,  although 
Medley's  crime    was  committed  before  the 

Eassage  of  the  Colorado  Statute  under  which 
e  was  tried,  the  imposition  of  solitary  con- 
finement was  part  of  the  very  judgment  and 
sentence  against  him.  Thus  interpreted, 
this  court  held  the  Colorado  Statute  to  be  a 
legislative  declaration  that  it  was  not  fit  that 
the  existing  law  remain  in  force,  and,  con- 
sequently, that  it  abrogated  all  former  laws 
covering  the  same  subject,  and  was  ex  post 
facto  when  applied  to  prior  offenses. 

No  such  case  is  before  us,  and  no  such 
construction  of  the  Minnesota  Statute  of  1889 
is  required.  The  sentence  ae^ainst  the  ap- 
pellant did  not  require  that  he  be  kept  In 
solitary  confinement.  Nor  did  that  Statute 
cover  the  whole  subject  of  murder  in  the 
first  degree,  or  prescribe  the  only  rules  that 
should  control  in  the  trial  and  punishment 
for  crimes  of  that  class.  It  dia  not  touch 
the  judgments  to  be  pronounced  in  such  |4q^ 
cases,  nor  interfere  with  the  power  of  the 
governor  to  issue  a  warrant  of  execution. 
The  provisions  of  the  previous  law,  as  to  the 
nature  of  the  sentence,  the  particular  mode 
of  inflicting  death  and  the  issuing  by  the 
governor  of  the  warrant  of  execution  before 
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the  convict  was  hung,  were,  therefore,  not 
repealed,  although  some  of  them  were  re- 
enacted  or  repeated  in  the  Statute  of  1889, 
and  other  provisions  relating  merely  to  the 
time  and  mode  of  executincr  uie  warrant,  hut 
not  affecting  the  substantial  rights  of  the 
convict,  were  added.  Indeed,  as  the  Act  of 
1889  does  not  itself  prescribe  the  punishment 
of  death  for  murder  in  the  first  degree,  the 
authority  to  inflict  that  punishment,  even 
for  an  offense  committed  after  its  passage, 
must  be  derived  from  the  previous  law.  The 
only  interpretation  of  that  Act  that  will  give 
full  effect  to  Uie  intention  of  the  Legislature 
in  respect  to  the  prior  unrepealed  law  relat- 
ing to  sentences  of  death  for  murder  in  the 
first  deme  committed  before  its  passage,  is 
to  hola,  as  we  do,  that  its  fouith  section, 
prescribing  solitary  confinement,  is  an  inde- 
pendent provision,  applicable  only  to  future 
offenses,  not  to  those  committed  prior  to  its 
passage. 

In  this  view,  and  as  it  does  not  appear 
that  the  appellant  is  kept  in  solitary  con- 
finement, there  is  no  ground  ui)on  which  it 
can  be  held  that  his  mere  imprisonment,  in 
execution  of  the  sentence  of  death,  is  in  vio- 
lation of  the  constitutional  provision  against 
€xpoU  facto  laws.  That  sentence,  the  subse- 
quent imprisonment  of  the  convict  under  it, 
without  solitary  confinement,  and  the  warrant 
<A  execution,  are  in  accordance  with  the  law 
of  the  State  as  it  was  when  the  offense  was 
committed,  and  do  not  infringe  any  right 
secured  by  the  Constitution  <3  the  United 
States. 

Much  was  said  at  the  argument  in  refer- 
ence to  section  8  of  chapter  4  of  the  General 
Statutes  of  1866,  declaring  that  **  whenever  a 
law  is  repealed,  which  repealed  a  former 
law,  the  former  law  shall  not  thereby  be  re- 
yived,  unless  it  is  so  specially  provided, 
nor  shall  such  repeal  affect  any  right  which 
teemed,  any  duty  imposed,  any  penalty  in- 
corred  nor  any  proceeding  commenced,  under 
or  by  virtue  of  the  law  repealed."  This 
■ection  was  admitted  to  be  a  part  of  the  law 
B6]  of  Minnesota  at  the  time  the  appellant's  of- 
fense was  committed,  and  when  the  Act  of 
1889  was  passed.  On  behalf  of  the  State  it 
it  contenaed  that  the  former  law  for  the 
punishment  of  murder  in  the  first  degree  is 
to  be  read  in  connection  with  that  section. 
We  have  not  deemed  it  necessary  to  consider 
wl^ether  that  section  is  applicable  to  capital 
ctset,  or  to  determine  whether  the  punish- 
ment of  death  is,  within  its  meaning,  a  "  pen- 
alty." Independently  of  that  section,  and 
for  the  reasons  stated,  we  hold  that  the  Act 
of  1889,  although  applicable  to  offenses  com- 
mitted after  its  passaj^e,  did  not  supersede 
the  prior  law  prescribing,  as  the  punishment 
for  murder  in  the  first  degree  committed 
prior  to  April  24,  1889,  death  by  hanging, 
to  be  inflicted  after  the  issue  by  the  governor 
of  t  warrant  of  execution. 

Amonff  the  assignments  of  error  by  the  ap- 
pelltnt  Is  one  to  the  effect  that  "the  iud^- 
ment  of  the  state  district  court  that  ne  be 
hanged  tt  a  time  to  be  fixed  by  the  governor 
of  Minnesota  was  not  a  valid  exercise  of  ju- 
dicial tuthority  or  due  process  of  law  thus 
to  deprive  him  of  life  tt  each  time  ts  the 


executive  should  arbitrarily  appoint.*  We 
do  not  understand  the  counsel  of  the  appel- 
lant to  press  this  point.  But  as  this  assign- 
ment of  error  has  not  been  formally  with- 
drawn, and  as  human  life  is  involved  in  our 
decision,  it  is  proper  to  say  that  under  the 
law  of  Minnesota,  at  the  time  appellant 
committed  the  crime  of  which  he  waa  con- 
victed, as  well  as  when  he  was  indicted  and 
tried,  the  day  on  which  the  punishment  of 
death  should  be  inflicted  depended  upon  the 
warrant  of  the  governor.  It  is  competent 
for  the  State  to  establish  such  regulations, 
and  they  are  entirely  consistent  with  due 
process  of  law.  The  court  ^  sentenced  the 
convict  to  the  punishment  prescribed  for  the 
crime  of  murder  in  the  first  degree,  leaving 
the  precise  day  for  inflicting  the  punishment 
to  be  determined  by  the  fi'ovemor.  The 
order  designating  the  day  of  execution  is, 
strictly  speaking,  no  part  of  the  judgment, 
unless  made  so  bv  statute.  And  the  power 
conferred  upon  the  governor  to  fix  the  time 
of  infiiction  is  no  more  arbitrary  in  its  nat- 
ure than  the  same  power  woula  be  if  con- 
ferred upon  the  court.  Whether  conferred 
upon  the  governor  or  the  court,  it  is  arbi- 
trary in  no  otiier  sense  than  every  power  is  1 496] 
arbitrary  that  depends  upon  the  discretion 
of  the  tribunal  or  the  person  authorized  to 
exercise  it.  It  may  be  also  observed  that 
at  common  law  the  sentence  of  death  waa 
generally  silent  as  to  the  precise  day  of  exe- 
cution. Atkinson  v.  The  King,  8  Bro.  P.  C. 
(2d  ed.)  617,  629;  Bex  y.  Boyen,  8  Burr. 
1809,  1812;  Bex  v.  Doj/le,  1  Leach  (4th  ed.) 
67 ;  Ouihcart  v.  Com.  87  Pa.  108,  115 ;  Cfaif- 
ley  V.  Com.  118  Mass.  1,  85.  Of  course,  if 
the  statute  so  requires,  the  court  must,  in 
its  sentence,  fix  the  day  of  execution. 
Equally  must  it  forbear  to  do  that  if  the 
statute  confers  upon  some  executive  oflScer 
the  power  to  designate  the  time  of  infliction. 
Judgment  ajfifrmed, 

Mr,    Jtutiee   Bradley    and    Mr.    JutHoe 
Brew«r  concur  in  the  judgment. 


Ex  parte: 

THE  PENNSYLVANIA  COMPANY. 

Petitioner, 

(See  8. 0.  Beporter*8  ed.4Sl-4S7J 

Remanding  came  to  state  eourt^jurisdictianai 
amount — removal  of  mum  from  state  to  fed- 
eral court, 

1.   The  Act  of  Aug.  16, 1888  ABB  States),  makes  the 

Nom.— .^i  to  removal  of  causes^  under  AjoL  of  1M75; 
eUUurulMp^—woe  note  to  Meyer  v.  Delaware  B.  OoamL 
Co.  ZlkSBB, 

As  to  removal  by  one  of  two  or  mors  defondamia: 
separable  eordroversUSi—sioe  noto  to  Sloane  y.  Ander- 
son, 88: 890. 

As  to  removal  of  eouaas  to  Uhftad  StoCeteoMrts 
for  toeaZ  pri^iMiice,  see  notof  to  Galoes  v.  Vkieotea, 
28:  fiM;  JeffenoD  v.  Driver,  88:  SOT. 

.^  to  remoool  0/ cositM /Pom  iCate  to /edirol  eovrts 
loftere  UniUd  Stales  Constitution^  Aelof  Oongrsss  or 
treaty  comes  in  question,  side  note  to  little  York 
Gold  WaBh.  ft  W.  Oo.  v.  Eeyet,  Zk  608. 

As  to  avQ  rioMs:  removal  of  causes;  wkMi  dm<<d, 
*4ee  note  to  avil  Bights  Cases,  87:  SOS. 

As  toremovdlof  aettons  againat  t^tkers;  Roo,  Stai^ 
I  fttfi-eee  note  to  Davlf  V.  Soiith  Oaroliiia,  STs  m. 
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188Q.  lb  partt  FxnmrLTAiru  Ookpaht.  4Sl-4in 

jadyment  of  Uia  olroult  court  renuDdlngmoanM  take  Juriidlction  of   and   tiy  anil  adjudge  ki 

tolheMate  oourt  Qoil  and  ooDolualTo,  and  bM  certalD  suit  of  one  Alberto  T.  Boraback   & 

thesffoot  trf  Uking  awsj  thereniBdjby  man-  cltiien    of    Connecticut,     ■Eainst   the    Bald 

dunuatooomp^thatcMurttotakeJurtadlotloa.  Pemmylyania  Company.     The  Bult  had  been. 

» wall  «ithaK.f«pp™^  and  writ  oT^r.  commenced    on    triTlth  of    June,  IBM,  bj 

*  ,^^'?,.-*'"°'"^',"'°?«™'.'"^"*r'^'^  writ  retumabiB  the  flrat  Monday  of  July, 

^^^^^^'Z'i^i^^T^.^.^^tZ  188B,  in   the    Court   of  Common'piea.    (tr 

be  removed  rn-m  .  atate  oourt  od  aocountor  LlWifleld  County    In  the  State  of  Connecll- 

ptcJudUe  or  local  luflueDoe,  u  weU  B«  Inotber  cu^-     "^«  demand   Id  laid  suit  wai  for  the- 

aaet.  Bum  of  five   liundred  dollars.     In   the  Ternt 

&   Id  order  to  mnore  to  tlie  omnilt  oottrt  a  MM  of  Mareh,  1890,  of   said   court   of    common- 

froma  state  oonrt  on  aocount  of  prejudltw  or  pleas  the  Company  filed  a  petftioD   for  tho 

locallollueDM,  the  oiroultoourt  miMt  beleffallr  removal   of  the    suit   to   the   United   Stat«a- 

aatlalled  or  Iba  truth  of  the  aUeffallon  that,  from  Circuit  Court  for  the  Dlatrlct  of  Connectl- 

preJudloBor  local  Influenoe,  the  defendant  wlli  cut,  on  the   ground  of  prejudice  and   local 

notbaableto  obtain  JuaUoe  la  tbe  state  oourt.  Influence,  filing    therewith    proper   affldavlt- 

A  formal  nfflaaTtt  of  mere  belief  UDotniffldeDt.  and  bond,  and   the  said  court  accepUd   said 

nepeOHon  for  removal  abould  ^te  tafJoA  petition  and  bond,  and  granted  the  spplica- 

taT^tAed.aiid  the  oourt  mar  require  further  ^^  ,^j  ^^^^^  ^^^  „,(»j^  ^  removed      On- 

^^  ,....»....  ^^^   Opening    of    the   circuit    court    of   the 

two.  7,  0i1gii)8l.l  United  States  in  April,  the  Company  entered. 

JrffuedDee.  B,  1890.  Steided Dte.  t9,  1890.  1q  Kid  circuit  court  a  copy  of^the  record. 
and   also  filed   a  petition  to  the  tame  court- 

ON  PETITION  for  mandamnato  the  iudgea  reciting  the  steps  already  taken,  re-atleging 

of  the  arcuit  Court  of  the  United  States  ^^«  ground   of    removaf  and   praying    tli* 

for  the  District  of  Connecticut,  to  take  Juris-  ^'"rt  to  take  jurisdiction  of  the  suit ;  and 

diction  of  the  suit  of  Alberto  T.   Roraback  ^'^^  ■"  additional  smdavil  setting  forth  all 

■gainst  tlie  peUtioner.    Senitd.  *e  'acts  as  to  the  eiistenoe  of  the  alleged 

The  facts  are  slated  in  the  opinion.  prejudice  and  local   infiuenoe   in  the  Btal« 

JfewTf.  Dulel  DkTanport  and  WQliam  court,  and  that  the   petitioner  would  not  be 

S.  ffBara  for  petitioner-  »'')e  to  obtain  Justice  therein.    But  after- 

Haodamusistheonlyandtheproperremedy  wards  the  plaintiff  in  the  suit  moved  to  re- 

Biehmmid  A  D.  R.  Co.   v.  liouroa,  lU  tJ.  n™a  the   same  to   the   state   court,  on   the 

a  45(83:  871);  Turner y. Farmeri L.  dT.  Co.  ground  that  the  amount  in   dispute  did  not 

lOe  V.  8.  656  (87: 374);  Ei  partt  Bradttreet  03  exceed  the  sum  of  two  thousand  dollars,  ex- 

U.  8.  7Pet.  647(8:  815);  ATnieiierfiocto- int.  a.,  elusive  of  interest  and  coats.    The  circuit 

T,  Comtlock,  88  U.  8.  16  Wall.  370(31:  4»9}'  ]"dge  granted  the  application  and  made  an 

Ohieago  A  A    R.  Co   y    WitmiU  90  XJ  8.  28  order  for  remanding  the  cause,  and  the  cir- 

Wall.  607  (23;  103);   Babbitt  v.  Clark,  108  U.  ^u''  court  refuses  to  take  Jurisdiction  of  the 

B.  eOB  {26:  SOT):  Ei  parte  Parker,  IStob.  3.  74S  »'"«■    «  Fed.    Rep.    420.     Wherefore  the- 

(80:  820);  Be  Parker.  181  U.  8.  &1  (33: 128).  """""^  n,.nri„m„.  i.  ™,flH 

The  right  to  a  removal  of  a  cause  under  the 

local  prejudice  clause  of  the  Act  of  March  8,  — ■<■  •~— •  -^  i~ — •   ~  o— "-  •"-  .■"•-  -ir 

ie87,&noidependeniontheamouQtiiivolved  plie<i  *or.    The  general   power  of  the  court 

laie  County  v.  R/iUin*   130  U    S    663  (32-  ^   '™"«  *  w'*'   ■>'  mandamus  to  an  inferior 

1060);  H<Uone<,.RiehmondAD.R.Co.Z^Fed,.  i»"rt-  to  take  jurisdiction   of  a  cause  when 

■Rep-m^:  Claftinw.  CommomctallhJni.  Co.WQ  it  refuses  to  do  so.  is  settled  by  a  lOTg  train 

U.  8.  98,  88  (28:  80);  Hut  v.  R«yn<ildt,  118  U.  2' '^"^'5'°°;;,    ^„P^,  Br^rea.  M  U.  8. 

B.  79(28:9^9);  American  BibUSocielgy.  Grone,  'Pet-  834  [8:  8101  -.Jfeie  T<^tL.  AF.  Im. 

101  U.  8.  610  (25:  847);  Bnltimore  A  0.  B.  Co.  ^-    '■     ^'V^.^   ^-    ^>-  ^   ^^„  ^^^  '^i 

T.  Bate,.  118  U.  8.  467(80:  488);  Kuril  t.  MaT-  WO]  :   Vnxted    Statti    v      Gwwt,   70  U.   S.    » 

;l«,  118  U.S.  494(29:469);   OrtMT.  Cuilard.  ^'■-'''^  ,16:  313   ;  Ja!«irtoa**rt.,  ffl  U. 

tl  U.  8,  23  How.  484  (16    471);  L^ngton  -r'.  B^  15  WalL  W4  [sl:  18l];  ffii  parte   United 

SutUr.  81  U.  8,   14  Wall.    282  (20:  6tXy.  Me-  SjaU»,  M  U.  8-     6  Wall    899,  703  [21 :  807. 

Rep.  63B;   Whel^n  v.  JfiM   York.  L.  B.  A  W.  ^8.  271   [488   499]  ;  CT^  *  A    R.   Co.  v^ 

AO,.  85Fed.Rep.854ifli*lm<.»y.in*.  Cb..  «'""^.,*»U  8.  ifi  Wall.  607  [M:  108]  :fi> 

41  Fed.  Rep.  449;  Butkini  v.  Cineinnati,  N.  P?'^  aehoUetJi^er.    86  0.   8.  860  [24  :  8681  ; 

O.  AT.  P.  B.  Co  87  Fed  Rep  507-  Fbiet  t  Bamngtonv.  BoileT,  111  U.  8,  796  [28:6031; 

Y-^ai.^.a.  L^.  ff(£ea.  twp._w<,_r«M  t.  aBpar(«ftwn.  116  U.  8.  401  [29  :  676]  ;  *- 


?irU  Parker.  120  U.  8.  787  [80 :  «J0]  ;  Mpartt 
arker,  181  U.  8.  221  [88.  1231. 
p.  JL^wU  E.  Stanton  for  respondent*.  ",'**!■"*  *•■"  »t**^  *  *^  has  proceeded 


Parker.  181  U.  8.  231  [88 .  1231 
It  is  true  that  after  a  case  1 
.  the  filing'of  a  declaration  and  a  plea 
the   jurisdiction,    or   Its   equivalent,  and    a 


Mr.  Jtutiee  Bmdl*^  delivered  the  opin-  judgment  is  rendered  in  favor  of  Uie  plea 
Urn  of  the  court :  and  a  consequent  dismissal  of  the  action. 
This  is  a  petition  of  the  Peonsylvanla  this  court  has  held  that  the  plaintiff  is  con- 
Company,  a  corporation  and  a  citizen  of  fined  to  his  remedy  by  writ  of  error,  and 
Pennsylvanta.  for  a  mandamus  to  be  di-  cannot  have  a  mandamus,  which  only  lies, 
lected  to  the  judges  of  the  Circuit  Oourt  of  as  a  general  rule,  where  there  Is  no  othel 
the  United  Slates  for  the  District  of  Con-  sdequate  remedy.  Sk  parte  Baititnore  A  0. 
)    iKCticut,    commanding    them    to    reinaUt«,  £.  Cb.  108  U.    8.    606  [in :  813] ;  3t  parte 

ui  u.  8.  ;u 
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Iki  Maine$  d  M,  R.  Co,  108  U.  8.  794  {26 : 
4611.  But  it  was  expressly  beld  in  Chicago 
d  A,  B,  Co.  7.  Wiw>aU,  90  U.  8.  23  Wall. 
607  [28:  108],  that  a  mandamus  would  lie 
to  compel  a  circuit  court  to  take  jurisdiction 
of  and  proceed  with  a  case  which  it  had 
wrongfully  remanded  to  the  state  court. 
The  reason  was  that  an  order  to  remand  was 
not  a  final  jud^ent,  and  no  writ  of  error 
would  lie.  This  case  is  supported  by  the 
rule  laid  down  by  Chief  Justice  Marshall  in 
Ex  parte  Bradstreet,  82  U.  S.  7  Pet.  634  [8 : 
810]  ;  and  if  the  decision  of  the  present  case 
depended  only  on  the  general  rule,  the  power 
of  the  court  to  issue  the  mandamus  would 
be  undoubted. 

But  in  our  opinion,  the  matter  is  governed 
by  statute.  This  will  be  manifest  by  refer- 
-ence  to  previous  legislation  on  the  subject. 
The  5th  section  of  the  Act  of  March  8,  1876 
(determining  the  jurisdiction  of  the  circuit 
courts) ,  provided  that  the  order  of  the  circuit 
court  dinnissing  or  remanding  a  cause  to 
the  state  court  snould  be  reviewable  by  the 
supreme  court  on  writ  of  error  or  appeal,  as 
the  case  might  be.  18  Stat.  470,  472.  This 
Act  remained  in  force  until  the  passage  of 
the  Act  of  March  8,  1887,  by  which  it  was 
superseded,  and  the  writ  of  error  or  appeal 
upon  orders  to  remand  causes  to  the  state 
courts  was  abrogated.  The  provision  of 
the  Act  of  1887  is  as  follows :  "  Whenever 
any  cause  shall  be  removed  from  any  state 
court  into  any  circuit  court  of  the  United 
States,  and  the  circuit  court  shall  decide 
that  the  cause  was  improperly  removed,  and 
order  the  same  to  be  remanded  to  the  state 
court  from  whence  it  came,  eueh  remand  shaU 
be  immediately  carried  into  execution,  and  no 
164]  appeal  or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remanding  such  cause 
shall  be  allowed."  24  Stat.  658.  This  Stat- 
ute was  re-enacted  August  18,  1888,  for  the 
purpose  of  correcting  some  mistakes  in  the 
enrollment  (26  Stat.  486),  but  the  above 
clause  remained  without  change.  In  terms, 
it  only  abolishes  appeals  and  writs  of  error, 
It  is  true,  and  does  not  mention  writs  of 
mandamus ;  and  it  is  unquestionably  a  gen- 
eral rule,  that  the  abrogation  of  one  remedy 
does  not  affect  another.  But  in  this  case, 
we  think  it  was  the  intention  of  Congress  to 
make  the  judgment  of  the  circuit  court  re- 
manding a  cause  to  the  state  court  final  and 
conclusive.  The  general  object  of  the  Act 
is  to  contract  the  jurisdiction  of  the  federal 
courts.  The  abrogation  of  the  writ  of  error 
and  appeal  would  have  had  little  effect  in 

f tutting  an  end  to  the  question  of  removal, 
f  the  writ  of  mandamus  could  still  have 
been  sued  out  in  this  court.  It  is  true  that 
the  general  supervisory  power  of  t{iis  court 
over  inferior  iurisdictions  is  of  great  mo- 
ment in  a  public  point  of  view,  and  should 
not,  upon  light  grounds,  be  deemed  to  be 
taken  away  in  any  case.  Still,  although  the 
writ  of  mandamus  is  not  mentioned  in  the 
section,  yet  the  use  of  the  words  ^'such  re- 
mand shall  be  immediately  carried  into  exe- 
cution," in  addition  to  the  prohibition  of 
appeal  and  writ  of  error,  is  strongly  indica- 
)ive  of  an  intent  to  suppress  further  prolon- 
gation of  the  coDtroversy  by  whatever  process. 
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We  are  therefoie  of  opinion  that  the  Act  has 
the  effect  of  taking  away  the  remedy  by  man- 
damus as  well  as  that  of  appeal  and  writ  of 
error. 

We  also  agree  with  the  circuit  judge  that, 
by  the  Act  of  1887,  the  matter  in  dispute 
must  exceed  the  sum  or  value  (ff  two  thou- 
sand dollars  in  order  to  give  the  circuit  court 
jurisdiction,  as  well  in  cases  sought  to  be 
removed  from  a  state  court  on  account  of 
prejudice  or  local  influence,  as  in  other  cases. 
It  is  true  that  the  clause  allowing  a  removal 
for  such  cause  does  not  name  any  amount  at 
requisite.  But  we  should  bear  m  mind  the 
history  of  the  law,  and  read  the  whole  of  the 
two  sections  together.  The  Act  of  1867, 
which  first  gave  the  right  of  removal  for 
cause  of  prejudice  and  local  influence  at  any 
time  before  the  final  hearing  of  the  case,  re- 
quired that  the  matter  in  dispute  should  ex- 
ceed the  sum  or  value  of  five  hundred  dol- 
lars, which  was  the  amount  then  required 
for  the  jurisdiction  of  the  circuit  court  in 
all  ordinary  cases,  whether  by  original  proc- 
ess or  by  removal  from  a  state  court — that 
is,  in  all  cases  except  those  in  which  juris- 
diction was  given  independently  of  the 
amount  in  controversjr.  14  Stat.  658.  This 
Statute  was  carried  into  section  ^9  of  the 
Revised  Statutes,  article  "Third."  Now  as 
the  Act  of  1887  raises  the  jurisdictional  limit 
prescribed  for  the  circuit  courts  in  ordinary 
cases  to  an  amount  exceeding  the  sum  or 
value  of  two  thousand  dollars  (instead  of 
five  hundred  dollars),  we  naturally  expect 
to  find  the  same  amount  required  lor  its 
jurisdiction  in  cases  of  removal  for  cause  of 
prejudice  or  local  influence.  The  flrst  sec- 
tion requires  that  amount  inordinary  aciions 
for  its  original  jurisdiction.  The  second 
section  requires  the  same  amount  in  ordinary 
cases  removed  from  a  state  court.  Its  lan- 
guage is  as  follows: 

"Sec.  2.  [I.]  That  any  suit  of  a  cItII 
nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  UnitedStates, 
or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  the  circuit 
courts  of  the  United  States  are  given  original 
jurisdiction  by  the  preceding  section,  which 
may  now  be  pending,  or  which  may  hereafter 
be  brought,  in  any  state  court,  may  be  re- 
moved by  the  defendant  or  defendants  therein 
to  the  circuit  court  of  the  United  States  for 
the  proper  district.  [II.]  Any  other  suit  of 
a  civil  nature,  at  law  or  in  ec^uity,  of  which 
the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  precedins^  section, 
and  which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  state  court,  may 
be  removed  into  the  circuit  court  of  tlie 
United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  beinff  mm 
residents  of  that  State.  [III.]  And  when  in 
any  suit  mentioned  in  this  section  there  shall 
be  a  controversy  which  is  wholly  between 
citizens  of  different  States,  and  which  can 
be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district.     [IV.]  And 
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(]  where  a  suit  is  now  pending,  or  may  be 
hereafter  brought,  in  any  state  court,  in 
which  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and 
a  citizen  of  another  State,  any  defendant, 
being  such  citizen  of  another  State,  may  re- 
move such  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district,  at  any 
time  before  the  trial  thereof,  when  it  shall 
be  made  to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  state  court, 
or  in  any  other  state  court  to  which  the  said 
defendant  may,  under  the  laws  of  the  State, 
have  the  right,  on  account  of  such  prejudice 
or  local  influence,  to  remove  said  cause.  * 

Here  the  first  two  clauses  expressly  require 
an  amount  exceeding  two  thousand  dollars. 
The  third  clause,  in  referring  to  *'any  suit 
mentioned  in  this  section, "  evidently  means 
the  two  first  clauses  of  the  section,  and,  of 
oourse,  is  limited  to  cases  in  which  the  mat- 
ter in  dispute  exceeds  two  thousand  dollars. 
The  fourth  clause  (the  one  in  question)  de- 
scribes only  a  special  case  comprised  in  the 
preceding  clauses.  The  initial  words,  **  And 
where,"  are  equivalent  to  the  phrase,  *'And 
when  in  any  such  case. "  In  effect,  they  are 
tantamount  to  the  beginning  words  of  the 
third  clause,  namel;^:  ''Ana  when  in  any 
«uit  mentioned  in  this  section." 

On  this  point,  the  circuit  judge  refers  to 
«n  opinion  of  Mr.  Justice  Harlan  in  the  case 
of  Malone  v.  Richmond  dt  D.  B.  Co.,  So  Fed. 
Rep.  625,  which  seems  to  us  to  express  the 
correct  view  of  the  law.  It  is  true,  other 
Judges  have  taken  a  different  view ;  but,  on 
s,  careful  consideration  of  the  subject,  we 
have  come  to  the  conclusion  above  expressed. 

There  is  another  question  raised  in  this 
case,  on  which  it  is  proper  that  we  should 
express  our  opinion.  It  arises  upon  the  fol- 
lowing words  of  the  Act :  ^  When  it  shall  be 
made  to  appear  to  said  circuit  court  that  from 
prejudice,  etc.  How  must  it  be  made  to  ap- 
pear that  from  preiudice  or  local  influence 
the  defendant  will  not  be  able  to  obtain 
justice  in  the  state  court?  The  Act  of  1867 
only  required  an  affidavit  of  the  party  that 
he  had  reason  to  believe  that  from  preiudice 
^  or  local  influence  he  would  not  be  able  to 
}  obtain  justice  in  the  state  court.    Rev.  Stat. 

L689,  art.  8.  By  the  Act  of  1887  it  must 
I  made  to  appear  to  the  court.  On  this 
point,  also,  various  opinions  have  been  ex- 
pressed in  the  circuit  courts.  Our  opinion 
is  that  the  circuit  court  must  be  legally 
(not  merely  morally)  satisfied  of  the  truth 
of  the  allegation  that,  from  prejudice  or  local 
influence,  the  defendant  will  not  be  able  to 
obtain  justice  in  the  state  cuurt.  Legal 
satisfaction  requires  some  proof  suitable  to 
the  nature  of  the  case ;  at  least,  an  affidavit 
of  a  credible  person,  and  a  statement  of 
facts  in  such  affidavit,  which  sufficiently 
evince  the  truth  of  the  allegation.  The 
amount  and  manner  of  proof  required  in 
each  case  must  be  left  to  the  discretion  of 
the  court  itself.  A  perfunctory  showing  by 
a  formal  affidavit  of  mere  belief  will  not  be 
sufficient.  If  the  petition  for  removal  states 
the    facts    upon    which    the    allegation    is 
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founded,  and  that  petition  be  verified  by 
affidavit  of  a  person  or  persons  in  whom  the 
court  has  contidence,  this  may  be  regarded 
as  prima  facie  proof  sufficient  to  satisfy  the 
conscience  of  the  court.  If  more  should  be 
required  by  the  court,  more  should  be  offered. 

In  view  of  these  considerations,  we  are 
disposed  to  think  that  the  proof  of  prejudice 
and  local  influence  in  this  case  was  not  such 
as  the  circuit  court  was  bound  to  regard  as 
satisfactory.  The  only  proof  offered  was 
contained  in  the  affidavit  of  the  general 
manager  of  the  defendant  corporation,  to  the 
effect  that,  from  prejudice  and  local  influ* 
ence,  the  Company  would  not  be  able  to  ob- 
tain justice  in  the  Court  of  Common  Pleas 
for  Litchfield  County,  or  any  other  state  court 
to  which,  etc.  We  do  not  say  that,  as  a 
matter  of  law,  this  affidavit  was  not  suffi- 
cient, but  only  that  the  court  was  not  bound 
to  regard  it  so,  and  might  well  have  regarded 
it  as  not  sufficient. 

The  petition  for  mandamus  is  denied. 


Ez  parte: 

THE  PENNSYLVAIOA  COMPANY, 
Petitioner, 


Ex 


(See  8.  a  Beporter^sed.  4fir,  458.) 

8  arte  TKe  Pennsylvania  Company,,  anU^  p.  788, 
owed. 

[No.  6,  Original.] 

Argued  Dee.  8,  1890,     Decided  Dee,  t$,  1890. 

ON  PETITION  for  mandamus  to  the  judges 
of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Connecticut,  to  take 
jurisdiction  of  the  suit  of  Samuel  A.  Herman 
against  the  petitioner.     Denied. 

Messrs.  Daniel  DaTenport  and  WiUiam 
H,  G*Hara  for  petitioner. 
Mr,  Lewis  £•  Stanton  for  respondents. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  case  in  all  material  respects  is  iden- 
tical with  the  case  of  Ex  parte  Pennsylvaiiia 
Co.,  just  decided,  and  the  same  conclusion 
is  reached  as  in  that  case. 

7^  petition  for  mandamus  is  denied. 
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NEW  YORK  BELTING  AND  PACKINO 
COMPANY,  Appt., 

V. 

NEW  JERSEY  CAR  SPRING  AND 
RUBBER  COMPANY. 

(See  S.  C.  Reporter*8  ed.  446-450.) 

Patent  for  rubber  mats—noteliy,  a  question  of 
fact. 

L   The  first  claim  of  the  patent  to  the  New  York 
Belting  and  Packinir  Oompany,  as  aaslgrnee  of 

Note.— Ft>r  what  Tpaients  aire  granted;  when  de- 
clared void.   See  note  to  Evans  v.  Eaton,  4:  438. 

Af  to  patentattUUy  of  inventions^  see  notes  to 
Thompson  y.  BoiBselier,  20:  76;  Coming  v.  Durden* 
14:  68a. 
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Bdfbeu  Coubt  ot  Tax  Unitkd  States.  Oct.  Tzutr 

The  invention  claimed  in  the  patent 

r  and  oriKlnsi  deBign  for  rubber  mftt» 

JL    Wbetber  or  not  tbB  dmirn  In  a  patent  U  new  b   of   which  the  eubjoined   pifttell  ■   diagram. 

a  question  of  fact,  not  to-be  determined  npoade* 

murrer  to  tbe  bill,  but  one  which  Bh«uld  boTllMd 

br  answer  and  settled  br  propn  vroott. 

[No.  8».] 

An/tud  OtI.  ts,  H,  1890.  Decided  Dm.  tS,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  Bouthem  Dis- 
trict of  New  Tork,  dlsmissioK  a  Buit  \a  equity 
npon  apaleut.  upon  demurrer,  upon  tbe  ground 
that  the  subject  matter  of  the  patent  was  not 
patentable.    Sertned. 

Tbe  facts  are  stated  in  the  oplnioii. 

MMtri.  B.  F.  Lee  and   Wm.  K  L.  Let.  for 
appellant: 

The  court  erred  Id  holding  that  the  patent 
vai  void  upon  ila  face,  for  want  of  noveltv. 

Lthnbeucer  t.  BolOavi,  105  U.  B.  9H26:  m); 
BtU  TeUp\.  a>.  V.  BpeitetT,  8  Fed. 
'idgmeood  Mfg.  Co.  30 

— .^. r.  DittHctof  Columbia, 

180  U.  8.  87.  100  (82:  868,  898);  Stoa  y.  Chi- 
eago,  101  U.  B.  547  (26:  816);  BoUrU  t.  Byer, 
SI  U.  8.  167  (23:  270). 

Cases  of  this  kind  should  n 
on  demurrer. 

Boyery.  SehvlUBdUng  Co.  ISS  U.  B.  819(84: 
S14),  28  Fed.  Rep.  860, 39  Fed.  Rep.  281:  Kq/e*  '  In  accordance  with  this  design  the  mat  .^ 
T.  Grant.  118  U.  S.  2S,  80,  87  (SO:  64,  66);  gives  under  the  light  dlBereot  effects,  ac-  — 
BdipM  Mfg.  Co.  t.  Adkint,  86  Fed.  Hep.  654.     conllng  to  the  relative  poaltloa  of  the  penoa      ^rrn 

JIfr.  ArtJinr  V.  Brtesen.  for  appellee:         looking  at   it.      It  tbe   person   changes   his     ^hbs 

The  patent  in  suit  is  void  for  uocertaint;  as  position  continuouaty  the  effects  are  ssleid-  —  ' 
to  tbe  matter  claitaed  Ibereia.  oscopic  in  character.     In  some  cases  moire   ^^are 

Ooriiam  Mfg.  Co.  t.  WliiU.  81  tJ.  8. 14  Wall,  effeota,  like  those  of  moire  or  watered  silk.  _  ^ 
HI,  626  (SO:  731,  786):  Jenninsi  y.  Sibb«,  20  but  generallj  mosaic  effects,  are  produced.  _  A. 
Blstcbf.  S63;  Timkiruony.  Willet$ Iffg.  Co.  23  Stereoscopic  effects  also,  or  the  appearance  \.s»  st 
YtA.  Rep.  896.  of  a  solid  bod;  or  geometric  figure,  ma;  tt;^^Bl 

The  patent  ia  void  tor  want  of  inherent  nov-  times  be  given  to  the  mat,  and  under  proper^r^sr 
dtj.  conditions  an  appearance  of  a  depression  ma;  a^  .  -y 

tTMrfA-T.  OrcLM,  GBlatchf.  289,288:  Qahn-n   be  presented. 
T.  JfWld,  29  Fed.  Rep.  96:  Brown  t.  Piptr,  01       'The  design  consists  in  pantile)  lines 
n.  S.  87,  48  (S3:  200,  802).  corrugations,  depressions  or  rldeea,  amuf 

The  points  here  raised  are  proper  to  beraised  to  prnluce  the  Mfects  aa  above  indicated, 
bj  demurrer.  ■'The  drawing  representa.a  mat  embody Ing^K  'g 

MetrtrpolitanW.  Maeh.  Oo.  Y.  Protid«ne»  Tooi  this  design. 
(h.  1  Holmes,  161,  16S;  OiarU  Paieder  Co.  v.  "A  is  a  mat,  which  is,  as  represented.  .^^ 
fMiforniaPoaderWorkt,  96  C.  a.  1it,lM(iS:  square,  although  it  might  be  oblong  or  otheK-i^»«r 
'n,aO}:BMty.BiehardtHardviar«Oo.2SFeii.  desired  shape.  Itisdivided  Into  a  numbea- ^s^-w 
Sep,  618;  Bogart  w.  Bindt,  26  Fed.  Rep.  484.  of  sections,  a  b  e  d.  the  corrugations  or  da  -^^  '*■ 
preasions  and  ridges  Id  those  represented  bjc:  ^^ 

Jfr.  ./iufio!  Braver  delivered  the  opinion  the  same  letter  belnE  parallel.  Thus  in  th».«:vM 
of  the  court :  center  and  outer  border  formed  by  the  aection:-*^^  *"" 

TMa  Is  a  suit   in  equity   brought   upon  tab  the  corrugations  extend  around  tbe  ma  ^e».^i^ 

Stent  for  a  design  by  the  New  York  Belt-  parallel  with  its  outer  edge  and  with  eacK^r:*-''' 
J  and  Packing  CompaDy,  assignee  of  other.  At  the  points  where  each  depre«i(^^:;* -" 
OMrge  Woffenden,  against  the  New  Jersey  crosses  the  diagonals  drawn  from  comer  l»  *'_^ 
Car  Spring  and  Rubber  Company.  The  bill  comer  of  tbe  mat  through  the  center  It  rnake?^.;^^ 
was  dismissed  upon  demurrer,  and  the  case  a  right  angle  with  its  previous  path.  In  tb 
If  here  on  appeal  from  that  decree.  Tbe  intermediate  borders  the  corrugations  ir  **- 
ground  for  dismissing  tbe  bill,  as  stated  by  sections  «  are  arranged  at  an  angle  with 
the  circuit  Judee  in  his  opinion,  was  that  in  the  sections  d,  and  in  both  they  fonu  >.^ 
the  subject  matter  of  the  patent  was  not  pat-  angle  with  the  corrugations  in  the  sections 
entable  (SO  Fed.  Rep,  786),  and  this  is  tbe  6.  By  the  different  shading  of  the  sectlo^v 
question  which  has  been  discussed  on  the  attempt  has  been  madeto  representtheinoMf-' 

Al  lo  abandonment  af  Iniwnlfon,  na  noU  to  Fen-  I     JnehuUrto  iM-oeea  and  product  M  amu  »\itmm  ■ 
nook  V.  DlaloiuB,  T:  SB.  leparatB  jKiCcnti   Oiaretor.    Se»  note  10  Irani 

Al  to  didtncCfon  bttiBten  fTivenltOTU  of  mtdianiem,    Eaton,  i:  433. 
ertMM  or  prodvctt,  and  proctma:  uhen  latter  pat-  [     WTiat  rt-i*nie  Tiiay  eoBtr.   See  note  to  'O'BelllT 
•nCed.— seeniiUloOaralnKV.  Biuilea,U:  OS.  |lfoi«e,Ui  6D1. 
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;U  produced,  which,  it  will  be  under- 
do Tary  like  a  kaleidoscope  as  the  ob- 
er  shifts  his  position. 
nie  above  forms  simply  one  of  the  many 
a  in  which  my  invention  may  be  carried 

•  eAsct.    The  corrugations  in  the  center 
outer  border  need  not  extend  entirely 

ilMd  tiie  mat ;  but  in  eacK  of  the  sections 
ipreMion  in  one  section  may  be  opposite 
Ife  in  the  next ;  and  it  is  not  necessary 

•  the  corrugations  be  parallel  with  the 
M  of  the  mat.  They  may  run  in  any 
ction.  The  ridges  and  depressions  in  the 
(mediate  borders  miffht  be  made  to  form 
Bient  angles  with  eaoi  other  or  with  those 
he  other  sections,  or  the  borders  might  be 
Mted  or  diminished  in  number.  It  will, 
Nrarae,  be  understood  that  the  effect  pro- 
ad  and  the  manner  in  which  the  appear- 
»  Taries  are  modified  more  or  less  by  these 
Bgea.  Instead  of  making  the  corrugations 
he  center  of  mat  to  bend  four  times,  they 
r  he  made  to  change  their  line  of  direction 

desired  number  of  times  in  a  regular  or 
nlar  way — that  is  to  say,  instead  of 
ing  four  series  of  parallel  depressions  and 
jea,  a  number  of  series,  less  or  more, 
insed  at  various  angles  with  each  other, 
f  be  employed.  I  mav  divide  the  mat  by 
umber  of  imaginary  lines  representing  a 
Jection  of  any  geometrical  figure,  and  in 
1  of  the  sections  so  formed  make  parallel 
rugations  or  alternate  ridges  ana  eleva- 
m,  the  different  sets  of  corrugations  mak- 

with  each  other  the  proper  angle  to  give 
affects  sought  for. 

To  give  the  moire  effects  I  usually  make 
ridffea  and  depressions  undulating,  while 
ntalning  the  parallel  position  wil^  rela- 
I  to  each  other.  I  desire,  therefore,  to 
e  it  understood  that  I  do  not  intend  to 
it  the  design  to  parallel  corrugations 
Icdi  are  straight  throughout  any  consider- 
»  portion  of  their  length  (as  represented 
the  drawing,  for  example),  but  that  it 
ludes  the  undulating  ridges  and  depres- 
18,  or  other  disposition  or  formation  in 
Ich  the  corrugations  alter  their  direction 
tgnlarly,  or  in  which  they  may  be  straight 
A  certain  distance  and  then  formed  in  un- 
Ations,  and  that  it  includes  the  corruga- 
18  arranged  in  concentric  circles,  in  spi- 
I,  in  zigzags,  or  according  to  any  desired 
lie." 

IsTing  thus  described  his  invention,  the 
entee  claims : 

1.  A  design  for  a  rubber  mat,  consisting 
oorruffations,  depressions  or  ridfes  in 
mllel  lines,  combined  or  arranged  rela- 
sly,  substantially  as  described,  to  produce 
ieir&ted,  kaleidoscopic,  moire,  stereo- 
pic  or  similar  effects,  substantially  as  set 
th. 

S.  A  design  for  a  rubber  mat,  consisting 
A  aeries  of  parallel  corrugations,  depres- 
D8  or  ridges,  the  lines  of  said  corrugations 
ng  defected  at  one  or  more  points,  sub- 
Dually  as  set  forth. 

'  8.  A  design  for  a  rubber  mat,  consisting 
A  aeries  of  parallel  corrugations,  depres- 
Da  or  ridges  arranged  in  sections,  the 
leral  line  of  direction  of  the  corrugations 
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in  one  section  making  ang^les  with  or  being 
deflected  to  meet  those  of  the  corrugations      [44f 
in  the  contiguous  or  other  sections,  substan- 
tially as  described." 

The  circuit  judge  in  his  opinion  said : 

"The  patent  is  an  attempt  to  secure  to  the 
patentee  a  monopoly  of  all  ornamentation 
upon  rubber  mata  oy  which  variations  of 
light  and  shade  are  produced  by  a  series  of 
ridges  and  depressions,  without  regard  to  any 
particular  arrangement  or  characteristics  of 
the  lines  except  that  they  are  to  be  parallel. 
Although  there  is  an  illustration  in  the 
drawing,  and  although  each  claim  is  for  a 
design  ^substantially  as  descril)ed, '  the  lan- 
guage of  the  specification  is  carefully  ex- 
Sressed  so  as  not  to  restrict  the  claims  to  the 
esign  shown  in  the  drawing,  but  so  that  the 
first  claim  shall  include  every  variety  which 
can  be  produced  by  the  arrangement  of  cor- 
rugations, depressions  or  ridges  in  parallel 
lines;  the  second,  all  obtainable  wnen  by 
the  arrangement  the  corrugations  are  de- 
flected; and  the  third,  all  obtainable  when 
by  the  arrangement  of  corrugations  in  sec- 
tions, those  of  one  section  make  an  angle 
with  those  in  the  coniguotus  or  other  sec- 
tions. 

**  It  was  not  new  to  produce  contrasts  and 
variations  in  light  and  shade,  or  stereoscopic 
effects,  by  depressions  or  elevations  in  the 
surface  of  materials.  It  was  old  to  do  this 
by  arranging  them  in  parallel  lines,  as  in 
wood,  plaster  and  corduroj^  cloth.  It  is  not 
novelty  which  will  sustain  a  design  patent 
to  transfer  to  rubber,  or  to  a  rubber  mat,  an 
effect  or  impression  to  the  eye  which  has 
been  produced  upon  other  materials  or  arti- 
cles by  contrast  or  variation  of  light  and 
shade.  The  design  of  this  patent  is  not 
new  unless  it  em^dies  a  new  impression  or 
effect  produced  by  an  arrangement  or  conflg- 
uration  of  lines  which  introduces  new  ele- 
ments of  color  or  form.  This  is  not  claimed. 
*'None  of  the  claims  can  be  limited  to  de- 
sign whidi  produces  any  definite  or  concrete 
impression  to  the  eye." 

We  think  that  the  judge  was  right  in 
holding  that  the  first  claim  of  the  patent  is 
altogether  too  broad  to  be  sustained,  and  for 
the  reasons  stated  in  the  opinion.  But  as  the 
other  claims  may  fairly  be  regarded  as  con- 
fining Uie  patentee  to  the  specific  design, 
exhibited  in  his  patent  and  shown  in  the 
drawing,  we  think  that  the  demurrer  should  L*^^ 
have  Ix^n  overruled,  and  that  the  defendants 
should  have  been  put  to  answer  the  bill. 
Whether  or  not  the  design  is  new  is  a  ques- 
tion of  fact,  which,  whatever  our  impres- 
sions may  be,  we  do  not  think  it  proper  to 
determine  by  taking  judicial  notice  of  the 
various  desinis  which  may  have  come  under 
our  observation.  It  is  a  question  which  may 
and  should  be  raised  by  answer  and  settled 
by  proper  proofs. 

There  is  one  feature  of  this  patent  which 
presents  an  interesting  if  not  a  novel  aspect. 
We  are  in  the  habit  of  regarding  a  design 
as  a  thing  of  distinct  and  fixed  individuality 
of  appearance— a  representation,  a  picture, 
a  delineation,  a  device.    A  design  of  such  a 

748 


480-444 


BuPBBMB  Court  or  thb  United  Statbi. 


Oct.  Tmig 


character,  of  course,  addresses  itself  to  the 
senses  and  the  taste,  and  produces  pleasure 
or  admiration  in  its  contemplation.  But, 
in  the  patent  before  us,  the  allesred  inven- 
tion is  claimed  to  be  something  more  than 
such  a  design.  It  is  claimed  to  have  an  act- 
ive power  of  producing  a  physical  effect 
upon  the  rays  of  light,  so  as  to  produce 
different  shades  and  colors  according  to  the 
direction  in  which  the  various  corrugated 
lines  are  viewed — a  sort  of  kaleidoscope 
effect.  It  is  possible  that  such  a  peculiar 
effect,  product  bv  such  a  particular  design, 
impressed  upon  the  substance  of  india-rub- 
ber, may  constitute  a  quality  of  excellence 
which  will  give  to  the  design  a  specific 
character  and  value  and  distinguish  it  from 
other  similar  designs  that  have  not  such  an 
effect.  Ab  this  is  a  question  which  it  is  not 
necessary  now  to  decide,  we  express  no  opin- 
ion upon  it. 

We  reverse  the  decree  of  ths  Circuit  Omtrt  and 
remand  the  cause,  with  directions  to  over- 
rule the  demurrer  and  take  such  further  pro- 
ceedings in  accordance  with  this  opinion  as 
law  and  justice  may  require. 


136]      WILLIAM  H.  ROBERTSON,  CoUector  of 
the  Port  of  New  Tore,  Plff.  in  Err., 

V, 

OSWALD  OELSCHLAEGER 


OSWALD  OELSCHLAEGER,  Plff.  in  Brr., 

V, 

WILLIAM  H.  ROBERTSON.  CJoUector  of 
the  Port  of  New  Tore. 

(See  &  a  Beporter*S  ed.  486-444.) 

Olaenflcatian  (f  artideB  under  the  Oiutonu  Adt 
of  18S3—pnneipUof  damflcation'^whai  ar- 
ticles are  philasophtcdl  apparatus, 

L  Where  the  olsMiflcatlon  of  arttoles  under  the 
Customs  Acts,  mocordingto  the  prepoDderanoe  of 
use  to  which  they  are  applied,  depends  upon  the 
evidence,  it  is  a  question  for  the  jury. 

IL  Where  the  proper  general  principle  of  daflrtli- 
catlon  of  articles  under  the  Customs  Acts  is  adopt- 
ed by  the  judge  at  the  trial,  and  there  is  do 
misapplication  of  It,  the  deoliion  at  the  trial  will 
not  be  reversed. 

t,  Various  articles,  mentioned  in  the  opinion,  held 
to  be  philosophical  apparatus  or  instruments,  and 
various  other  articles  held  not  to  be  so,  under  the 
Duty  Act  of  March  8, 1888. 

INoe.  86,  255.1 
Argtisd  Not.  20, 1890.     Decided  Dee,  it,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  an  excess  of 
duties  paid  under  the  Act  of  March  8, 1888,  on 
the  importation  of  goods.  Affhtned. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edwin  B.  Smith  and  Charles  Curie 
for  Oelschlaeger. 

Nora.— ^«  to  action  to  recover  badk  dutia  paid 
under  protest:  protest^  how  made,  and  Us  <f  set,— see 
fioCe  to  Greely  v.  Thompson,  18:  807. 
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Mr,  Wm«  A.Haiiry»  Astietant  AUy-Oen.^  [48 
for  the  Collector. 

Mr.  Justice  Bradlejr  delivered  the  opinion 
of  the  court : 

This  is  an  action  brought  to  recover  aa 
alleged  excess  of  duties  charged  for  the  im- 
portation of  certain  goods  and  chattels  in 
the  year  1884.    The  goods  consisted  of  cer- 
tain instruments  used  in  the  arts,  or  in  lab- 
oratories, or  for  observation  and  experiment. 
The  plaintiff,   Oelschlaeger,  who  imported 
the  articles,  claimed  that  they  were  philo- 
sophical   instruments    and    apparatus,  and 
chargeable  with  a  duty  of  only  85  per  cent 
ad  valorem,  under  Schedule  N  of  the  Act  of 
March  8d,  1888,  clause  following,   to  wit: 
**  Philopsohical  apparatus  and  instruments, 
thirty-five  per  centum  ad  valorem. "    S2  Stat. 
518.    The  aefendant,  on  the  other  hand,  then    [49 
Collector  at  the  Port  of  New  York,  contended 
tiiat  the  goods  in  c[uestion  came  under  the 
head  of  the  following  clause,  at  the  end  of 
Schedule  C,  in  the  same  Act,  to  wit :  "Man- 
ufactures,  articles  or  wares,   not  specially 
enumerated  or  provided   for  in  this  Act, 
composed  wholly  or  in  part  of  iron,  steel, 
copper,  lead,  nickel,  pewter,  tin,  zinc,  gold, 
silver,   platinum  or  any  other  metal,   and 
whether  partly   or   wholly   manufactured, 
forty-five  per  centum  ad  valorem,^    22  Stat 
501. 

The  question  is  whether  the  court  below, 
on  the  trial  of  the  cause,  committed  any  error 
in  its  rulings  and  instructions  as  to  what 
implements  were  and  what  were  not  embraced 
in  the  category  of  philosophical  apparatus 
and  instruments.  There  is  undoubtedly  a 
clear  distinction  between  mechanical  imple- 
ments and  philosophical  instruments  or  ap- 
paratus ;  and  whatever  belonged  to  the  former 
class  was  properly  chargeable  with  45  per 
centum  ad  valorem,  and  whatever  belongea  to 
the  latter  class  with  only  85  per  cent. 

It  is  somewhat  difficult  in  practice  to  draw 
the  line  of  distinction  between  the  two 
classes,  inasmuch  as  many  instruments, 
originally  used  only  for  the  purpose  of  ob- 
servation and  experiment,  have  since  come 
to  be  used,  partially  or  wholly,  as  imple- 
ments in  the  arts;  and,  on  the  other  himd, 
many  implements  merely  mechanical  are 
constantly  used  as  aids  in  carrying  on  obser- 
vations and  experiments  of  a  phnosophical 
character.  The  most  that  can  be  done,  there- 
fore, is  to  distinguish  between  those  imple- 
ments which  are  more  especially  used  in 
making  observations,  experiments  and  dis- 
coveries, and  those  which  are  more  especially 
used  in  the  arts  and  professions.  For  ex- 
ample, an  astronomical  telescope,  a  com- 
pound microscope,  a  Rhumkorf  coil,  would 
be  readily  classed  as  philosophical  instra- 
ments  or  apparatus,  wnilst  the  instruments 
commonly  used  by  surgeons,  physicians, 
survevors  and  navigators,  for  the  purpose  of 
carrjring  on  their  several  professions  and 
callings,  would  be  clawed  amongst  mechan- 
ical implements,  or  instruments  ror  practical 
use  in  the  arts  and  professions.  Li  short, 
philosophical  apparatus  and  instruments  aie 
such  as  are  more  commonly  used  for  the 
purpose  of  making  observations  and  disoor-    [49 
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•Ties  in  nature,  and  experiments  for  develop- 
ing and  exhibiting  natural  forces,  and  the 
conditions  under  which  they  can  be  called 
into  activity;  whilst  implements  for  me- 
chanical or  professional  use  in  the  arts  are 
■uch  as  are  more  usual Iv  employed  in  the 
trades  and  professions  for  performing  the 
operations  incidental  thereto. 

The  different  kinds  of  articles  which  were 
the  subject  of  inquiry  on  the  trial  were  over 
forty  in  number.  A  specimen  of  each  kind 
was  produced  in  evidence  and  marked  as  an 
exhibit,  as  follows,  to  wit: 

Ex.  1.  Large  compound  microscope. 

Ex.  li.  Prcpaicd  slides  for  Ex.  1. 

Ex.  2.  Small  microscope  for  examining 
textile  fabrics. 

Ex.  8.  Jeweler's  magnifying  glass. 

Ex.  4.  Astronomical  telescope  on  tripod. 

Ex.  5.  Single-barreled  telescope  or  marine 
glass. 

£x«  6.  I>ouble-barreled  field  glass. 

Ex.  7.  Opera  glass. 

Ex.  8.  Small  telescope  on  tripod. 

Ex.  9.  Magnifying  glass  with  handle. 

Ex.  10.  Plano-convex  lens,  unmounted. 

Ex.  11.  Reflecting  mirror  used  in  old  tele- 
scopes. 

Ex.  12.  Ophthalmoscope. 

Ex.  18.  Combination  of  magnifying  glass 
and  stereoscope. 

Ex.  14.  Oculist's  outfit. 

Ex.  15.  Stereopticon,    or    magic  lantern. 

Ex.  16.  Slides  prepared  for  Ex.  15. 

Ex.  17.  Dentist's  speculum. 

Ex.  18.  Orenet  battery. 

Ex.  19.  Pocket  battery  for  physician. 

Ex.  20.  Inductive  Rhumkorf  coil. 

Ex.  21.  Galvanometer. 

Ex.  22.  Oeissler  tube. 

Ex.  23.  [Not  put  in  evidence.] 

Ex.  24.  Anemometer. 

Ex.  25.  Hygrometer. 

Ex.  26.  Hvgrometer. 

Ex.  27.  Thermometer. 

Ex.  28.  Thermometer. 

Ex.  29.  Thermometer,  minimum. 

Ex.  80.  Maximum  and  minimum  ther- 
mometer. 

Ex.  81.  Thermometer  (bric-a-bric) . 

Ex.  82.  Dairy  thermometer  and  hydrom- 
eter. 

Ex.  83.  Laboratorv  thermometer. 

Ex.  84.  Clinical  tnermometer. 

Ex.  85.  Clinical  thermometer. 

Ex.  86.  Pocket  thermometer. 

Ex.  87.  Barometer. 

Ex.  88.  Barometer. 

Ex.  89.  Barometer. 

Ex.  40.  Hydrometer,  for  general  purposes. 

Ex.  41.  Alcoholometer. 

Ex.  42.  Urinometer. 

Ex.  48.  Radiometer. 

Ex.  44.  Spectacle  lenses. 

A  ^ntleman  of  scientific  attainments  was 
•zamined  as  a  witness  for  the  purpose  of 
explaining  the  specific  uses  to  which  these 
Tarious  instruments  are  respectively  applied  ; 
and  his  evidence  was  all  that  the  court  or 
jury  had  before  them  on  which  to  base  a 
decision,  except  that  common  knowledge 
which  all  intelligent  persons  possess,  and  of 
which  the  Judge  who  tried  the  cause  may  in 
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some  instances  have  taken  judicial  notice. 
As  the  result  of  the  inquiry  the  judge  di- 
rected the  jury  to  render  a  verdict  for  the 
defendant  as  to  the  articles  designated  as 
Exhibits  2.  3,  10,  12,  14,  17,  19,  27,  28,  29, 
81,  82,  84,  85.  36,  41,  42,  44,  which  he  held 
not  to  be  philosophical  apparatus  or  instru- 
ments; and  a  veraict  for  the  plaintiff  as  to 
those  designated  as  Exhibits  1,  li,  4,  11,  15, 
16,  18,  20,  21,  22,  24,  25,  26.  30.  33,  87,  38. 
39,  40,  43,  which  he  held  to  be  philosophical 
apparatus  or  instruments.  As  to  six  of  the 
articles,  represented  by  Exhibits  5,  6,  7,  8, 
9,  18,  he  refused  to  direct  a  verdict,  and  left 
the  question  of   their  classincation  to  the 

iur^,  who  found  for  the  plaintiff  as  to  Ex- 
libits  5,  6,  8,  and  for  the  defendant  as  to 
Exhibits  7,  9.  13. 

With  regard  to  the  last  six  items,  which  [441] 
were  left  for  decision  with  the  jury,  under 
the  charge  of  the  judge  (which  is  not  ex- 
cepted to),  we  do  not  think  that  the  judge 
erred  in  thus  disposing  of  them.  Each  party 
requested  him  to  direct  a  verdict  in  his  favor. 
We  think  he  was  justified  in  refusing  these 
requests.  As  before  remarked,  it  is  difficult 
to  draw  the  line  distinctly,  and  the  classifi- 
cation of  the  articles  referred  to,  according 
to  the  preponderance  of  use  to  which  they 
are  applied,  depended  upon  a  fair  consider- 
ation of  the  evidence,  which  was  rightly 
referred  to  the  jury.  No.  5  was  a  telescope, 
known  as  a  field  glass,  which  the  witness 
said  was  not  constructed  specially  for  astron- 
omical purposes,  though  it  could  be  used 
for  some  of  the  stars ;  that  it  was  used  to 
gratify  a  laudable  curiosity ;  a  great  deal  by 
seamen.  No.  6  was  testified  to  be  of  the 
same  general  character,  though  smaller,  and 
sometimes  carried  in  a  pouch.  No.  8,  the 
witness  said,  was  a  magnifying  glass,  hav- 
ing a  lens  called  the  Coddin^^n  lens,  com- 
monly used  for  examining  gram  and  minerals 
and  things  of  that  sort,  and  by  botanists  and 
entomologists;  that  he,  as  a  chemist  and 
scientist,  had  had  occasion  to  use  it.  The 
judge,  on  this  evidence,  might  well  hesitate 
to  speak  ex  cathedra  on  the  character  of  these 
instruments ;  and  we  cannot  say  that  the  jury 
did  wrong  in  classifving  them  as  philosoph- 
ical instruments.  The  same  thinff  may  be 
said  with  regard  to  Exhibits  7,  9  and  13, 
which  the  jury  found  not  to  be  such  instru- 
ments. No.  7  was  an  opera  glass ;  No.  9,  a 
common  magnifying  glass  with  a  handle, 
used  for  examining  anything  which  was  de- 
sired to  be  magnified, — fine  print,  hand 
writing,  pictures,  anything.  No.  13  was  a 
magnifying  glass  and  stereoscope,  for  ex- 
amining photographs,  or  stereoscopic  views, 
such  as  are  often  found  on  parlor  tables. 

We  also  think  that  the  judge  committed 
no  error  as  to  the  character  and  classification 
of  the  other  instruments,  respecting  which 
he  directed  the  jury  what  veraict  to  render. 
It  is  unnecessary  to  review  the  evidence  in 
detail  with  regard  to  each  instrument.  Suf- 
fice it  to  say,  that  whilst  there  might  be 
some  ground  for  question  with  regard  to 
particular  cases,  yet  on  the  whole  we  think 
that  the  proper  principle  was  followed,  and  [442] 
that  no  injustice  was  done  to  either  party. 
To  illustrate  our  views  we  may  take  one  or 
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two  instruments  by  way  of  example.  Thus. 
as  to  Exhibit  12,  the  witness  testified  as 
follows: 

**  Exhibit  No.  12  is  an  ophthalmoscope. 
It  is  a  practical  instrument  used  by  oculists 
for  examining  the  interior  of  the  eye  and 
other  parts  of  the  body.  The  principle  on 
which  it  works  is  as  follows :  The  light  is 
reflected  from  a  burner  in  front  of  the  ex- 
aminer, who  holds  this  object  to  his  eye, 
into  the  eye  of  the  patient  without  penetiat- 
Ing  the  observer's  eye,  as  there  is  only  a 
very  small  hole  through  which  it  can  enter; 
and  in  that  way  protects  the  observer's  eye 
from  the  direct  rays  of  the  light.  It  is  pe- 
culiarly adapted  for  physicians  and  oculists' 
use.  ft  may  have  other  uses,  but  the  wit- 
ness is  not  acquainted  with  them.  It  is  used 
in  their  profession  for  the  purpose  of  ena- 
bling .  them  to  get  at  the  facts  by  which  to 
treat  either  the  tnroat  or  eye,  as  the  case  may 
be,  practically." 

It  is  clear  from  this  evidence  that  this  in- 
strument is  intended  for  practical  use  in  the 
profession  of  an  oculist.  It  is  an  implement, 
a  tool,  not  used  for  the  discovery  or  contem- 
plation of  natural  objects  for  the  purpose  of 
attaining  or  communicating  general  instruc- 
tion, but  as  an  implement  for  carrying  on  a 
profession  or  an  art. 

Again,  take  Exhibit  No.  20.  The  witness 
describes  its  use  as  follows : 

•Exhibit  No.  20  is  a  Rhumkorf  coil. 
This  coil  is  constructed  on  the  following 
principle:  Around  a  central  core  of  soft 
iron  is  wound  a  certain  number  of  turns  of 
copper  wire,  each  turn  being  insulated  by  a 
layer  of  paper  or  some  other  insulating  ma- 
terial ;  then  on  top  of  this  coarser  wire  is 
wound  in  the  same  direction  a  large  number 
of  layers  of  very  thin  wire,  each  one  like- 
'  wise  insulated  by  a  layer  of  paper  or  other 
insulating  material,  and  the  line  wires  con- 
nect with  the  two  poles  on  top  and  the  coarser 
wires  connect  with  the  lower,  with  the  com- 
mutator running  from  one  pole  to  the  other, 
lliis  box  is  filled  with  what  is  called  con- 
denser. The  condenser  is  a  series  or  number 
of  plates  of  tin  foil  such  as  we  find  wound 
around  tobacco.  That  stores  up  electricity 
k43]  somewhat  on  the  principle  of  a  Xeyden  jar, 
and  keeps  it  stored,  so  that  when  a  person 
uses  it  he  gets  a  much  greater  shock  than  he 
would  if  the  condenser  were  not  there.  That 
is  used  in  schools  and  universities,  and  also 
by  physicians,  and  by  people  who  merely 
use  it  lor  their  own  amusement.    It  is  usea 

f practically  in  colleges  and  universities  to  il- 
ustrate  electrical  science,  and  also  by  every 
one  who  has  occasion  to  generate  that  kind 
of  electricity.  It  is  also  used#to  explode 
mines  at  times,  to  explode  dynamite  cart- 
ridges, or  anything  of  that  kind.  It  may  be 
used  in  connection  with  a  battery.  It  has 
DO  practical  use  in  telegraphing.  Its  main 
use  is  for  illustrating  the  laws  of  electrical 
induction." 

It  is  plain  from  this  description  that  the 
Rhumkorf  coil  is  much  more   used  in  the 
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lecture  room,  and  for  the  purpose  of  scien- 
tific discovery,  than  for  practical  use  in  any 
art  or  profession. 

Considerable  argument  is  employed  by  the 
counsel  for  both  parties  to  ahow  that  the 
judge  was  mistaken,  on  the  one  side  or  the 
other,  in  his  various  directions ;  but  it  would 
prolong  this  opinion  to  an  unreasonable  ex- 
tent to  examine  all  these  discussions.  We 
can  only  refer  to  one  or  two,  and  dispoee  of 
the  rest  in  a  fi^neral  way. 

The  counsel  for  the  government  contends, 
amongst  other  things,  that  the  iudge  erro- 
neously classified  Exhibit  15  (which  was  a 
stereopticon  or  magic  lantern),  as  a  philo- 
sohpical  instrument.  He  says:  "Thestere 
opticon  or  magic  lantern  does  not  appear  t 
be  of  much  scientific  use,  and  we  doubt  i 
one  is  ever  purchased  to  be  used  for  a  purel 
philosophical  purpose.  But  the  instrumen 
IS  mostly  used  in  giving  entertainment  b 
throwing  magnified  pictures  or  represent 
tions  on  a  screen,  or  for  displaying  adver- 
tisements from  elevated  points  in  the  street 
of  cities,  and  is  hardly  'philosophical' 
'scientific.'" 

On  the  other  hand,  the  witness,  after  d 
scribing  the  construction  of  the  instrumen 
says :  ^  This  instrument  is  used  for  ill 
ting  lectures  and  instruction  in  colleges  an 
universities,  and  for  projecting  pictures  c 
different  subjects  upon  a  wall.  It  is  u 
in  the  illustration  oi  natural  science." 

We  think  that  in  this  instance  the  Jud 
committed    no    error    in   taking    the    vie 
plainly  suggested  by  the  witness,  instead 
judicially  relying  on  his  own  knowled 
and  experience. 


In  like  manner  the  counsel  for  the  plai 
tiff  strenuously  contends  that  the  Judge  w 
wrong  in  not  deciding  that  the  minima 
thermometer  (Exhibit  29)  is  a  philoeophii  il 
instrument.  The  witness  says  it  is  fill^^ 
with  alcohol,  and  is  used  for  measuring 
low  temperatures — ^temperatures  below  1 
freezing  point  of  mercury.  It  can  be 
where  the  mercury  thermometer  cannot 
used.  He  adds:  "It  is  a  scientific  InsdrKX- 
ment,  used  for  scientific  purposes."  It  %^ 
however,  in  the  same  class  with  other 
mometers,  which  the  Judge,  as  we  thi 
correctly,  regards  as  instruments  for  dal 
use  in  the  arts  and  in  common  life,  and  a 
specially  philosophical  instruments. 

But  Exhibit  No.    80,  the  maaimum  < 
minimum  thermometer,  which  is  used  for 
cording  temperatures,  one  side  for  the 
time  and  the  other  during  the  night,  is  o 
different  character,  and,  if  not  entirely, 
more  particularly  used  to  ascertain  the 
momentary  variations  of  the  temperature 
the   atmosphere   for   the   entire    period 
twenty-four    hours.    It    is    very    prope: 
classed  amongst  philoeophical  instrumei^- 

But  it  is  unnecessary  to  pursae  the  e 
ination.  The  general  principle  of  cla 
cation  adopted  By  the  Jud^  at  the  trial 
correct,  and  we  see  no  misapplication  o^ 
which  should  induce  us  to  reTerse  the  J 
ment. 

Judgment  itflrmetL 
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the  hand-car  with  appliances  for  removing  snow  for  defendant  in  error, 
from  the  raOs,  and  a  proper  brake  and  foot  rests, 

and  by  reason  of  the  negligent  construction  of       Mr.    Juetiee    Blatehford    delivered    the 

a  cattle-guard,  such    Injury  being   connected  opinion  of  the  court : 

with  the  operation  of  the  railroad  within  the  This  is  an  action  at  law,  broui;ht  in  the 
meaning  of  said  Statute.  District  Court  of  Dubuque  County,  in  the 
t.  In  order  to  Impeach  a  witness  by  showing  his  State  of  Iowa,  by  James  Artery  against  the 
contradictory  statemente  on  other  occasions,  Chicago,  Milwaukee  and  St.  Paul  Railway 
nls  attention  must  first  be  called  to  the  time,  nomoanv  a  Wisconsin  corooration  to  re- 
phioe  and  circumstances  of  the  statements-  cover  damages  for  a  Dersonaliniurv  *  and  re- 
whether  they  are  in  writing, or  were  made  orally,  cover  carnages  lor  a  personal  injury,  ana  re- 
ft. A  written  stacemeot  signed  by  a  witness,  con-  ?^^!?  }ly^  ^^t?  -^^^q^.^?^  V^*,J^^tm^1'i!?"^^ 
talning  statement*  diffeJent  from  Uio^teetl-  Court  of  the  United  States  for  the  Northern 

fled  to  by  him,  can  be  used  on  his  croes-examma-  ^IJ,^^^   v-x-  ^^' n  ^^  ^    ^^.      ^  ^     j     ^ 

tion,  to  impeach  him:  it  is  not  necessary  to  call  as       The   petition   alleges   that   the   defendant 

a  witness  the  person  to  whom  or  in  whose  pres-  owns  and  operates  a  line  of   railroad  from 

epce  the  alleged  contradictory  statements  were  Dubuque  in  Iowa  to  La  Crosse  in  Wisconsin 

made.  and  St.  Paul  in  Minnesota,  and  in  the  opera- 

^    When  the  witness*  written  statement  is  present-  tion   of    it  uses   locomotives    prooelled   by 

ed  to  him,  for  the  purpose  of  impeachment,  he  steam,  hand  cars  propelled  by  hand  and  cars 

may  read  it  and  be  inquired  of  as  to  the  circum-  drawn  by  its  locomotives ;  that  the  plaintiff, 

stances  under  which  it  was  signed  by  him;  where  on  March  5,    1883,   and  for  several  monthi 

•  portion  of  it,  containing  a  material  statement,  p^jor  thereto,  was  in  the  employ  of  the  de- 

*"'®*^.i2h'?'*°'*'****""*'®^/?*5f*'"***®™®?^  fendant  in  the  use  and  operation  of  the  road 

correctr'  it  is  an  error  to  exclude  his  answer  to  •„   ♦!»"  r«".,„fL  "!5    a  iioXI»rir^     i^  i^^     i^ 

the  question.  '^  t^.®  ^^"^^^  ?J   Allamak^.    in  Iowa,   in 

[No  91 1  working   upon    ite  road   and   road-bed,    in 

Argued  No9.  26,  1890,  '  Decided  Dee.  tt,  1890.  keeping  the  ties  in  good  order    in  keeping 

the  road  well  and  properly  ballast,  in  re- 

IN  ERROR  to  the  Circuit  Court  of  the  United  moving  obstructions  from  ite  track,  in  keep- 

Stetes  for  the  Northern  District  of  Iowa,  to  ing  its  culverte  and  crossings  in  repair,  in 

review  a  judgment  in  favor  of  plaintiff,  an  em-  keeping  the  iron  on  the  road  properly  spiked 

ploy6  of  a  Railroad  Company,  for  an  injury  to  ^nd  fastened  and  in  keeping   the  road-bed 

Dim  through  the  negligence  of  the  Company  ^^  for  use  and  operation  along  ite  line  of 

•nd  ite  agents.     Reversed.  road  and  right  of  way  in  the  County  of  Al- 

The  facto  are  steled  in  the  opinion.  lamakee ;    Uiat   in   doing   such  work,    cart 

Mr.  John  W.  Gary,  for  plaintiff  in  error:  propelled  by  steam  and  hand-cars  were  used 

There  was  no  negligence  on  the  part  of  the  "7  ^^^  plaintiff  and  others,  the  cars   being 

•defendant  which  caused  or  tended  to  produce  furnished  by  the  defendant;  that  while  in  15091 

this  injury.  such  employ,  the  plaintiff  left  the  Village  -" 

SuUivany.  MisHeeippi  AM.  R.  Co.  11  Iowa,  of  Harper's  Ferry,  in  said  county,  with  other 

421;  Peterson  v.  Whitebreast  Coal  dk  Min.  Co.  employ6s,  under  a  foreman  of  the  defendant, 

50  Iowa,  678;  Pyney.  Chicago,  B.  <ft  Q.  R.  Oo.  named  Rellehan,   and  went  north  some  ten 

54 Iowa,  228;    Troughear  y.  Latoer  Vein  Coal  niiles,    making  repairs  on   the  road;   that, 

Co.  62  Iowa,  576;  Foley  v.  Chicago,  R.  1.  A  P.  after  doing  such  work,  and  towards  evening, 

JZ.  C^.  64  Iowa.  644-650;  Wilson  y.  Dunreath  ^^e    foreman   ordered   a  start   to  return  to 

Bedstone  Quarry  Co.  77  Iowa,  429-432.  Harper's  Ferry,    on  a  small   hand -car,    on 

This  is  not  a  case  within  the  provisions  of  which  were  placed  seven  or  eight  men,  and 

the  Statute  of  Iowa  relating  to  injuries  result-  niore  than  the  car  could  or  ought  to  carry ; 

Ing  from  negligence  of  co-employes  connected  *h**»  when  the  hand-car  was  ordered  by  the 

"With  the  use  or  operation  of  any  railway  on  or  foreman  to  stert  to  Harper's  Ferry,  it  wai 

about  which  they  shall  be  employed.  sterted  at  the  time  that  a  train  of  cars  was 

— ^ -— — r ; due,    of   which  the   plaintiff    then   had  no 

^if^r^lf,  .K^  ^"^  co-«mptoiMi  or  co-fervants  knowledge;  that  the  snow  had  been  falling 

t^^^^t^l^^^!Z^  ^d  there  was  snow  on  the  rails,  and  the 

':S:^TS:il^^  foreman  ordered  the  plaintiff  to  get  a  shovel 

Ck>.  86:  812.  and  seat  himself  on  the  front  of  the  hand- 

Ab  to  neifiioenee;re9pon8(MlUy  of  matter  to  servant  caf*  ^J^^  i^old  the  shovel  on  the  top  of  the 

.for  carefulness  and  competency  of  eo-servants^—B&e  i^ii>  in  order  to  move  the  snow  as  the  hand- 

-moU  to  Wabaab  B.  Oo.  v.  McDaniels,  S7:  flOfi.  car  went  forward ;  that  on  the  hand-car  there 
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were  do  places  provided  for  the  feet  to  rest 
apon  while  periorminff  such  duty ;  that  the 
plaintiff  was  compel  lea,  in  order  to  hold  the 
shovel,  to  exert  all  his  strength,  and  hy 
muscular  exertion  hold  up  his  feet  and  at 
the  same  time  guide  and  hold  the  shovel ; 
that  the  hand -car  was  run  ahead  of  the  train 
then  due,  at  the  rate  of  more  than  ten  miles 
an  hour,  being  a  dangerous  speed ;  that 
while  it  was  so  running,  and  the  plaintiff 
was  holding  the  shovel,  and  while  it  was 
crossing  over  a  cattle-guard  in  the  road,  and 
without  any  fault  or  negligence  on  his  part, 
his  foot  was  caught  and  he  was  thrown  off 
and  under  the  hand-car,  his  body  doubled 
up,  his  spine  injured  and  his  backbone 
broken ;  that  by  reason  thereof  he  has  been 
confined  to  his  bed  ever  since,  unable  to 
work,  and  suffering  great  pain  in  body  and 
mind ;  and  that  all  this  Happened  by  the 
negligence  of  the  defendant  in  furnishing 
unfit  and  improper  hand-cars,  in  requiring 
onerous  and  dangerous  duty  from  the  plain- 
tiff, in  running  the  hand -car  at  a  dangerous 
rate  of  speed  and  in  overloading  it.  Dam- 
a^  are  claimed  in  the  sum  of  $20,000,  be- 
sides the  sum  of  $1,000  for  monev  paid  for 
board,  care  and  surgical  and  medical  treat- 
ment. The  petition  was  afterwards  amended 
by  alleging,  further,  that  the  hand  -car  was 
not  constructed  with  reasonably  safe  appli- 
ances  to  push  the  snow  off  from  the  rails, 
510]  <^hic^  appliances  could  easily  have  been 
furnished  by  the  defendant;  that  it  was 
wanting  in  the  proper  kind  of  a  brake  and 
the  proi>er  kind  of  a  foot-rest  for  doing  the 
kind  of  work  which  the  plaintiff  was  ordered 
to  do;  that,  when  the  plaintiff  was  ordered 
by  the  foreman  to  sit  down  on  the  front  of 
the  hand-car  and  hold  the  shovel,  he  was 
unaware  of  any  danger  therefrom,  and  had 
reason  to  believe  and  did  believe  that  the 
hand-car  would  be  run  by  the  foreman  at  a 
safe  rate  of  speed ;  that  it  was  run  at  an  un- 
reasonable and  unnecessarily  fast  and  dan- 
gerous speed,  which  the  plaintiff  could  not 
control,  nor  could  he  leave  the  car  while  it 
was  in  motion ;  that  the  cattle-guard  was 
made  of  three-cornered  pieces  of  wood,  placed 
negligently  on  top  of  the  ties,  across  the 
track  instead  of  lengthwise,  and  some  of  the 
three-cornered  pieces  stood  higher  than  the 
surface  of  the  rail,  of  which  fact  the  plain- 
tiff was  not  then  aware ;  and  that,  by  reason 
of  such  negligent  construction  of  the  cattle- 
ffuard,  the  speed  of  the  hand -car,  and  the 
dangerous  and  tiresome  position  in  which 
the  defendant  placed  the  plaintiff,  he  was 
injured,  either  by  his  foot  or  feet  coming  in 
contact  with  the  rail  or  the  three-cornered 
pieces,  or  by  the  shovel  getting  caught  on 
the  rail  or  on  such  pieces,  or  by  all  of  such 
circumstances. 

The  answer  of  the  defendant  contains  a 
general  denial  and  an  allegation  of  contrib- 
utory negligence  on  the  part  of  the  plain- 
tiff. The  case  was  tried  by  a  jurv.  which 
rendered  a  verdict  for  the  plaintiff  of  $18,500, 
for  which,  witli  costs,  he  had  judgment,  to 
review  which  the  defendant  has  brought  a 
writ  of  error. 

One  of  the  principal  points  taken  by  the 
defendant  is  that  this  was  a  case  of  an  injury 
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resulting  from  the  negligenec  of  a  coem- 
ploy§,  namely,  the  foreman  Rellehan,  in  the 
management  and  running  of  the  hand -car. 
and  did  not  fall  within  the  provisions  of  the 
Statute  of  Iowa  on  the  subject. 

On  the  8th  of  April,  1862,  a  Statute  wai 
enacted  in  Iowa  (Laws  of  1862,  chap.  169, 
sec.  7,  p.  198),  as  follows:  **Sec.  7.  Everv 
railroad  company  shall  be  liable  for  all 
damages  sustainea  by  any  person,  includin^ 
employes  of  the  company,  m  consequence  6 
any  neglect  of  the  agents  or  by  any  mis 
management  of  the  engineers  or  other  em 
ployS  of  the  corporation  to  any  person  sus 
taining  such  damage." 

This  provision  was  afterwards  modified  b 
section  1807  of  the  Code  of  Iowa  of  1873* 
which  was  in  force  at  the  time  of  this  ac- 
cident, and  read  as  follows:  "Sec.  1807. 
Every  corporation  operating  a  railway  shair 
be  liable  for  all  damages  sustained  by  ani 
person,  including  employes  of  such  corpora' 
tion,  in  consequence  of  the  neglect  of  agen 
or  by  any  mismanagement  of  the  enginec. 
or  other  employ^  of  the  corporation,  ajid  i 
consequence  of  the  willful  wrongs,  whetb 
of  commission  or  omission,  of  such  agen 
engineers  or  other  employ^  when  sucl 
wrongs  are  in  any  manner  connected  wiC 
the  use  and  operation  of  any  railway,  on  <z 
about  which  they  shall  be  employed,  and  i 
contract  which  restricts  such  liability  sha 
be  legal  or  binding. "  The  modification  ii 
troduced  by  the  later  Statute  is,  that 
wrongs  for  which  the  corporation  is  to 
liable  must  be  wrongs  connected  with  t 
use  and  operation  of  ttte  railway  on  or  abo 
which  the  employes  are  employed. 

It   is  contended   by  the  defendant  tha 
under  the  decisions  of  the  Supreme  Court 
Iowa  upon  this  Statute,  only  employ^ 
gaged  m  operating  and  moving  trains, 
who  are  injured  by  such  trains,  and  employ 
who,  while  in  the  discharge  of  their  dut 
are  injured  by  trains  used  in  operating 
railway,  are  within  the  Statute,  and  that, 
the  present  case,  the  plaintiff  was  not  eng^i 
in  operating  and  moving  a  train,  and  w=^ 
not  injured  by  a  train  u^  in  operating  t 
rai  1  wav.    But  we  cannot  concur  in  this  vie 

In  £>eppe  v.    Chicago,  R.  I.  dk  P,  R, 
86  Iowa.  52,  it  was  held,  under  the  Act 
1862,  that  the  Statute  included  the  case  of 
employ^  who  was  engaged    in    connectit^ 
with  a  dirt  train,   and  was  injured  wh 
loading  a  car,  by  the  falling  of  a  bank 
earth;  and  in  Frandsen  v.  Chieoffo,  E.  I. 
P.  R.  Co.,  86  Iowa,  872,  that  a  person  e 
ployed  as  a  section  hand,  in  the  ousiness 
keeping  a  certain  part  of  the  road  in  repa 
and  going  with  his  co-employ te  on  the  "~ 
in  a  hand -car  for  that  purpose,  was 
the  Act  of  1862,  he  being  injured  throug 
collision  with  the  engine  of   a  pai — 
train,  which  struck  the  hand-car  and 
it  against  the  plaintiff  while  he  was  on 
ground  and  engaged  in  tryine  to  remove 
hand-car  out  of  tne  way  of  the  engine. 

The  case  of  Schroeder  y.   Chicago,  R,  IZ 
P.  R.  Co. ,  41  Iowa,  844,  arose  under 
1807  of  the  Code.    It  was  said  in  that 
that  that  section  applied  only  to  accid 
errowing  out  of  the  use  and  operation  of 
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tMd,  and  did  not  apply  to  all  peraons  em- 
>l<^ed  by  ttxe  corporation,  without  regard 
O  ueir  employment,  and  it  was  held,  there- 
'oro,  ^t  it  did  not  cover  the  case  of  Schroed- 
ir,  who  was  not  connected  with  the  opera- 
icm  of  the  road,  but  who,  while  engaged  in 
wnoving  the  timbers  of  an  abandoned  bridge 
md  loading  them  on  cars,  was  injured  by 
lome  of  the  timbers  which  fell  from  a  car. 
nie  same  view  was  held  in  Plotter  v.  Chi- 
wiffo,  B.  L  dR  R  Co.,  46  Iowa,  899,  where 
Potter,  a  laborer  in  the  machine  shop  of  the 
iompany,  was  injured  by  a  locomotive  driv- 
ng- wheel  which  he  and  other  employ^  were 
Doving  by  hand. 

It  was  held,  in  Schroeder  y.  OhUago,  B,  1. 
i  P.  B,  Co.,  47  Iowa,  875,  that  where  a  per- 
Km  was  required,  in  the  course  of  his  em- 
>l07inent  by  the  railroad  company,  to  get 
ipon  a  train,  and  did  so,  he  was  to  be  re- 
nrded  as  being  engaged  in  its  operation, 
uthough  his  employment  might  not  be  con- 
lected  with  the  running  of  the  train;  and 
bat  the  company  was  liable  to  him  for  in- 
imles  resulting  from  the  negligence  of  a 
x>-employ6. 

In  iVn^  T.  Ohicoffo,  B.  d  Q.  B.  Co.,  54 
[owa,  228,  Pyne  was  employed  by  the  rail- 
txid  company  as  a  private'  detective,  and, 
irhile  walking  on  the  track,  in  the  perform- 
lace  of  his  duties,  and  in  obedience  to  the 
nrders  of  the  company,  was  injured,  without 
Mgligence  on  his  part,  through  the  negli- 
gee of  the  engineer  of  a  passing  train,  and 
t  was  held  that  his  case  fell  within  the 
)iovisions  of  section  1807,  and  that  he  was 
mtitled  to  recover  from  the  company  for  the 
njuries  received  by  him. 

In  Bmiih  v.  Burlington,  C.  B.  d  N.  B.  Co., 
iO  Iowa,  78,  where  it  appeared  that  the 
>laintiff  was  only  a  section-hand,  and,  when 
njnred,  was  engaged  in  loading  a  car,  and 
t  did  not  appear  that  his  service  pertained 
o  the  operation  of  the  road,  it  was  held  that 
le  could  not  recover  for  an  injury  whidi  oc- 
rurred  through  the  negligence  of  a  co-em- 
)loy^  the  court  remarking  that,  under  sec- 
ion  1807  of  the  Code,  it  must  be  shown  that 
lis  employment  was  connected  with  the 
operation  of  the  railway. 

It  was  held,  in  MawM  v.  Burlington,  C. 
^  d  y.  B.  Co.,  61  Iowa,  826,  that  a  person 
irhose  duty  it  was  to  wipe  the  company's 
mgines  and  do  other  work  about  the  round- 
umse,  and  to  open  the  doors  of  that  house 
D  as  to  allow  the  engines  to  pass  in  and  out, 
ind  who,  while  endeavoring  to  shut  those 
loon,  was  injured  by  the  carelessness  of 
lis  co-employ6s  who  were  at  the  time  engaged 
rithhim  in  the  same  effort,  could  not  recover 
mder  section  1807,  for  the  injury,  because 
t  was  not  **  in  any  manner  connected  with 
he  use  and  operation**  of  ^e  railway,  as 
ontemplated  by  that  section. 

Id  Jmey  t.  Cfhieago,  B.  I.  d  P.  B.  Co.,  64 
iowa,  644,  it  was  held  that  a  car- repairer, 
rhose  duty  it  was  to  repair  cars  on  the  track, 
nit  who  nad  nothing  to  do  with  cars  in 
notion,  except  to  ride  on  passenger  or  freight 
rains  to  and  from  the  places  where  his 
ervices  were  required,  was  not  engaged  in 
he  operation  of  a  railway,  within  the 
neaning  of  section  1807,  and  could  not  re- 
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cover  of  the  company  for  an  injury  received 
while  in  the  discharge  of  his  duties,  through 
the  negligence  of  a  co-employ 6.  Foley  was- 
engaged  at  the  time  in  making  repairs  on  a^ 
car,  and  was  injured  while  under  the  car, 
through  its  bein^  moved  improperly. 

The  McUone  C(ue  came  up  again,  in  65- 
Iowa,  417,  and  it  was  there  held  that  Ma- 
lone,  whose  duty  it  was  to  wipe  engines, 
open  and  close  the  doors  of  an  engine-house- 
and  remove  snow  from  a  turn-table  and  con- 
necting trac^  was  not,  by  reason  of  such 
duties,  employed  in  the  operation  of  the 
railroad,  within  the  meaning  of  section  1807 ; 
and  that,  for  an  injury  received  bv  him 
while  performing  such  duties,  and  through 
the  negligence  of  a  co-employ6,  he  could  not 
recover  against  the  company,  although  he 
might  have  had  other  duties  to  perform  which 
did  pertain  to  the  operation  of  the  road. 

It  was  held,  in  Luce  v.  Chicago,  8t,  P. 
if.  d  0,  B.  Co.,  67  Iowa,  75,  that  a  person 
employed  in  a  coal -house  of  the  railroad, 
ana  injured  by  the  negligence  of  a  co-em- 
ploy6  while  loading  coal  upon  a  car,  could 
not  recover  from  the  company  under  section 
1807,  because  the  injury  was  not  in  any 
manner  connected  with  the  use  and  operation 
of  the  railway. 

In  Motion  v.  Chicago,  B.  I.  d  P.  B,  Co., 
68  Iowa,  22,  the  plaintiff  was  a  member  of  a 
construction  gang  on  the  road,  and  his  duties 
required  him  to  ride  upon,  and  to  work  upon 
and  about,  the  company's  cars  and  tracks. 
He  was  injured  bv  the  negligence  of  a  co- 
employ6  in  throwing  a  heavy  stone  upon  his 
hand,  while  he  was  engaged  in  placing 
stones  under  the  ends  of  the  ties.  It  was 
held  that  the  injury  was  not  connected  with 
the  use  and  operation  of  the  railway,  as 
contemplated  in  section  1807,  and  that  the 
company  was  not  liable. 

It  was  held,  in  Stroble  v.  Chicago,  M.  d 
St.  P.  B  Co.,  70  Iowa,  555,  that  a  person, 
whose  sole  duty  it  was  to  elevate  coal  to  a^ 
platform  convenient  for  delivering  it  to  the 
tenders  of  engines,  was  not  employed  in  the 
use  and  operation  of  the  railway,  within 
section  1807,  because  he  was  in  no  way  con- 
cerned with  the  moving  and  operation  of 
trains. 

In  Pierce  v.  Central  Iowa  B  Co.,  78  Iowa, 
140,  a  mechanic  from  a  shop  of  the  company 
was  working,  under  orders,  upon  a  ladder 
which  leaned  against  one  of  the  cars  of  a. 
train.  The  train-men  moved  the  train  back- 
ward, without  notice  to  him,  the  ladder  fell 
and  he  was  injured.  It  was  held  that  the 
negligence,  whether  that  of  the  train-men,  or 
of  the  foreman  in  not  giving  the  requisite 
information  to  the  train-men,  was  connected 
with  the  use  and  operation  of  the  railway, 
and  was  the  negligence  of  someone  employed 
on  it,  so  as  to  make  the  company  liable, 
under  section  1807,  for  the  iniury  sustained 
by  the  plaintiff,  and  this  although  he  was 
not  engaged  in  the  operation  of  the  railway. 

It  was  held,  in  Imeon  v.  Chicago,  M.  d 
8t.  P.  B.  Co.,  78  Iowa.  576,  that  the  work- 
ing, on  the  railway,  of  a  ditching  machine 
which  was  opcratea  by  the  movement  along 
the  track  of  the  train  of  which  it  formed  a 
part,    was  an  employment  connected  with 
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Uie  use  and  operation  of  the  railway,  within  | 
the  meaning  of  section  1807,  and  made  the 

[515]  company  liable  for  injury  to  an  employ^ 
through  the  ne^li^nce  of  a  co-emplojre,  al- 
though the  plaintiff  was  not  engaged  in  the 
actual  movement  of  the  train,,  but  was  only 
one  of  the  crew  necessary  for  the  performance 
of  the  work  intended  to  be  done  oy  the  train 
and  its  machinery  and  appliances. 

In  Baybum  y.  Central  Iowa  S.  Oo,,  74 
Iowa,  637,  the  plaintiff  and  others  were  sec- 
tion-hands of  tne  company,  engaged  in  re- 
moving snow  and  ice  from  the  track,  when 
■a  train  of  cars  loaded  with  slack  came  along, 
moving  slowly,  and  the  conductor  and  others 
in  charge  of  the  train  directed  them  to  get 
upon  the  train  to  unload  the  slack.  They 
requested  that  the  train  be  stopped,  but  were 
told  that  if  it  was  stopped  it  could  not  be 
started  again.  In  attempting  to  obey  the 
order,  the  plaintiff  was  thrown  down  by  a 
jerk  of  the  train  and  injured.  It  was  held 
that  he  was  not  precluded  from  recovering 
•against  the  company  under  section  1807,  on 
the  ground  that  the  ne^liffence  complained 
of  was  not  connected  with  the  use  and  opera- 
tion of  the  railway. 

From  this  statement  of  the  decisions  of 
the  Supreme  Court  of  Iowa,  we  are  clearly 
of  ODinion  that,  in  the  present  case,  the  de- 
fendiBrnt  was  liable,  under  section  1807  of  the 
Code,  for  the  injury  to  the  plaintiff  caused 
in  the  manner  set  forth  in  the  petition,  and 
in  the  evidence  contained  in  the  bill  .of  ex- 
ceptions. The  plaintiff  was  upon  a  moving 
car  propelled  by  hand-power.  The  move- 
ment of  the  car,  its  speed,  the  position  of 
the  plaintiff  upon  it  and  the  duties  he  had 
to  discharge  in  that  position,  were  under  the 
direction  of  the  foreman,  who  was  upon  the 
same  car.  The  injury  was  directly  connected 
with  the  use  and  operation  of  the  railway, 
in  whose  common  service  the  foreman  and 
the  plaintiff  were,  and  they  were  co-em- 
ployes. The  injuries  to  the  plaintiff  were, 
oy  the  petition  and  the  evidence,  sought  to 
be  attributed  to  the  smallness  of  the  hand- 
car, its  being  overcrowded,  the  failure  to 
provide  it  with  contrivances  for  removing 
snow  from  the  track,  the  absence  of  a  proper 
brake,  the  want  of  foot-rests  and  the  arrange- 
ment of  the  cattle-guard.  The  railway  was 
being  used  and  operated  in  the  movement  of 
the  hand  -car,  ^uite  as  much  as  if  the  latter 

[516]  had  been  a  train  of  cars  drawn  by  a  locomo- 
tive. If  a  single  locomotive  be  on  its  way 
to  its  engine-house,  after  leaving  a  train 
which  it  has  drawn,  or  if  it  be  summoned 
to  go  alone  for  service  to  a.point  more  or  less 
distant,  and,  in  either  case,  by  the  negli- 
gence of  one  employd  upon  it,  another  em- 
ploye is  injured,  the  injury  takes  place  in 
Uie  use  and  operation  of  the  railway,  under 
section  1307,  quite  as  much  as  if  it  takes 
place  while  the  locomotive  is  drawing  a  train 
of  cars.  This  we  understand  to  be  the  man- 
ifest purport  and  effect  of  the  decisions  of 
the  Supreme  Court  of  Iowa  on  the  subject, 
ts  well  as  obviously  the  proper  interpretation 
of  the  Statute. 

But,  although  this  is  so,  we  are  of  opinion 
that  a  new  trial  must  be  granted,  on  account 
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of  errors  in  the  exclusion  of  evidence  offered 
by  the  defendant. 

At  the  trial,  one  Jerry  Artery,  a  brother 
of  the  plaintiff,  was  called  as  a  witness  by 
him.  He  was  on  the  hand-car  wiUi  the 
plaintiff  at  the  time  of  the  accident  and  saw 
all  that  occurred.  He  testified  as  to  the 
speed  of  the  car,  and  as  to  its  size  and  its 
cramped  and  crowded  condition,  and  as  to 
the  fact  that  there  was  nothing  on  it  in  front 
upon  which  the  plaintiff  could  rest  his  feet 
while  he  was  holding  the  shovel,  and  as  to 
the  arrangement  of  the  cattle-guards.  In  the 
course  of  his  cross-examination,  the  follow- 
ing  proceedings  occurred : 
^Q.  On  the  dSd  of  March,  1880,  at  Har- 
sr's  Ferr^,  in  the  presence  of  Vii,  Buell, 
id  you  sign  a  written  statement,  stating 
what  you  knew  about  this  case  and  about  the 
accident  to  your  brother,  after  the  written 
statement  lutd  been  read  over  to  you?  A. 
Tes,  sir.  Q.  I  will  show  you  now  the 
written  statement  and  ask  you  whether  that 
is  your  signature?  Written  statement  riiown 
the  witness  hereto  attached  and  marked  Ex- 
hibit A.  A,  That  is  my  signature  there. 
Q,  In  the  written  statement  which  I  have 
just  shown  you  you  state  as  follows:  'At 
the  time  Jim  got  nurt  we  were  running  from 
4i  to  5  miles  an  hour— certainly  not  to  exceed 
5  miles.'  Is  that  statement  correct?  Ob- 
jected to  by  plaintiff;  objection  sustained. 
*^  The  grounds  upon  which  the  court  sus- 
tained the  objections  to  interrogatories  to 
this  and  other  witnesses,  based  upon  a  written  [51 
statement  signed  by  the  witness,  and  to  the 
introduction  of  the  written  statements  them- 
selves, were,  that  it  appeared  that  the  state- 
ments were  not  volunteered  by  the  witnesseSi 
but  that  the  Company  had  sent  its  claim 
agent,  after  the  happening  of  the  accident, 
to  examine  the  employes  of  the  Company 
who  were  present  at  the  time  of  the  aociaent^ 
in  regard  to  the  transaction ;  that  the  state- 
ments made  by  the  witnesses  were  not  taken 
down  in  full,  but  only  a  synopsis  thereof 
made  by  the  agent,  the  correctness  of  which 
is  questioned  by  the  witnesses  in  some  par- 
ticulars, although  such  written  statement 
was  signed  by  the  witness;  that,  upon  the 
trial  of  this  case,  these  statements,  thua  ob- 
tained, were  sought  to  be  used,  not  alone  as 
a  means  of  impeaching  the  witness,  but  as 
evidence  of  the  matters  therein  recited ;  that 
it  is  apparent  to  the  court  that,  whether  so 
intended  or  not,  these  statements  become  a 
ready  means  of  confusing  and  intimidating 
witnesses  before  the  Jury,  and  that,  if  it  be 
permitted  to  parties  to  thus  procure  written 
statements  in  advance  from  witnesses,  and 
then  use  the  same  in  examining  such  wit- 
nesses, it  will  enable  parties  to  shape  and 
control  the  evidence  in  a  cause  by  committing 
the  witnesses  to  particular  statementa, 
couched  in  the  language,  not  of  the  witnesih 
but  of  the  person  carrying  on  such  se  pmrU 
examination ;  that  these  growing  abuaee  can 
only  be  prevented  by  entirely  excluding  such 
statements,  thus  procured,  nrom  being  intio- 
duced  in  evidence  for  any  purpose ;  that,  if 
the  party  desired  to  impeach  a  witness  bj 
showing  contradictory  statements  made  \^ 
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him,  the  penon  to  whom  or  in  whose  presence 
sach  alleged  oontradlctoiy  statements  were 
made  should  be  called  as  a  witness,  so  that 
opportunity  might  be  afforded  of  placing 
before  the  Jury  Uie  statements  actually  made 
by  the  witness  sought  to  be  impeached,  and 
not  a  mere  synopsis  thereof  made  by  another 
person,  and  the  accuracy  of  which,  in  some 

Sarticulars,  was  diallenged.    Exception  by 
ef endant.  * 

The  following  further  proceedings  took 
place  on  the  cross-examination  of  the  same 
witness :  **  Q.  On  the  occasion  I  have  referred 
to,  did  you  make  this  statement:  'Six  men 
on  a  hand-car  have  plenty  of  room.  We 
often  have  had  8  and  10  men  on  a  hand -car 
of  the  same  size'  ?  Objected  to  by  plaintiff ; 
objection  sustained ;  exception  by  defendant. 
Q.  Did  you,  on  the  occasion  I  have  referred 
to,  at  Harper's  Fenj,  say  as  follows :  '  I  am 
a  larger  man  than  Jim  ever  was,  and  my  legs 
are  a  great  deal  longer.  I  have  never  had 
any  trouble  in  keeping  my  feet  up  when  I 
sat  on  the  front  of  the  car  ?    Objected  to  by 

Slaintiff ;  objection  sustained ;  exception  by 
efendant.  Q,  On  the  occasion  referred  to, 
did  you  state  as  follows :  'If  a  man  is  hold- 
ing a  shovel  on  the  rail  and  he  is  sitting  on 
the  front  of  a  hand -car  there  is  no  way  for 
him  to  get  hurt  unless  he  forgets  himself 
and  lets  his  feet  drop  down'?  Objected  to 
by  plaintiff ;  objection  sustained ;  exception 
by  defendant.  Q.  On  the  occasion  referred 
to,  did  you  state :  'The  hand -car  was  in  good 
condition,  nothing  broken  about  it  in  any 
way.  It  was  an  ordinary  car,  full  size'? 
Objected  to  by  plaintiff ;  objection  sustained ; 
exception  by  defendant.  Q,  Did  you,  on 
the  occasion  referred  to,  state  as  follows: 
'I  am  foreman  at  present  on  section  No.  20. 
The  top  of  the  ribbons  on  the  ties  of  Uie 
cattle- guard  was  about  level  with  the  ball 
of  the  rail'  ?  A.  Well,  sir,  I  don't  remember 
whether  I  did  or  not  say  that.  Q.  If  you 
did  say  that,  was  it  the  truth  or  not?  Ob- 
jected to  by  plaintiff ;  objection  sustained : 
exception  by  defendant. " 

Subsequently,  while  the  defendant  was 
putting  in  its  evidence,  the  bill  of  exceptions 
sa^p:  **  Thereupon  the  defendant  offered  in 
evidence,  for  the  purpose  of  impeachment, 
the  statement  under  date  of  March  23,  1886, 
«hown  the  witness  Jerry  Artery,  and  hereto 
Attached,  marked  Exhibit  A,  which,  on  ob- 
jection by  plaintiff,  was  ruled  out  by  the 
court ;  to  which  ruling  the  defendant  at  the 
time  excei)ted.''  The  court,  in  sustaining 
the  objection,  stated  that  it  deemed  the 
proper  method  to  be  to  produce  the  person  to 
whom  the  alleged  statement  was  made,  and 
to  prove  by  him  what  the  witness  may  have 
said  on  the  occasion.  Exhibit  A,  thus  re- 
ferred to,  is  a  paper  signed  by  the  witness, 
and  contains  the  statements  set  forth  in  tiie 
six  questions  thus  excluded  as  above. 

That  the  evidence  covered  by  the  six  ques- 
tions was  material  to  the  issue,  is  apparent. 
They  related  to  the  speed  of  the  car,  to  the 
question  of  its  size  and  whether  it  was 
crowded  or  not,  to  the  question  whether  the 
plaintiff  could  have  kept  up  his  feet  without 
a  foot-rest  and  to  the  question  of  the  con- 
dition of  the  cattle-guard. 
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It  is  an  elementary  principle  of  the  law 
of  evidence,  that  if  a  witness  is  to  be  im- 
peached, in  consequence  of  his  having  made, 
on  some  other  occasion,  different  statements, 
oral  or  written,  from  those  which  he  makes 
on  the  witness-stand,  as  to  material  points 
in  the  case,  his  attention  must  first  be  called, 
on  cross-examination,  to  the  particular  time 
and  occasion  when,  tne  place  where  and  the 
person  to  whom  he  made  the  varying  state- 
ments. In  no  other  way  can  a  foundation  be 
laid  for  putting  in  the  impeaching  testimony. 

In  the  present  case,  it  Is  apparent  that  the 
views  of  the  court,  as  set  forth  in  the  bill 
of  exceptions  immediately  after  the  exclusion 
of  the  first  question  which  is  above  stated  to 
have  been  excluded  on  the  cross-examination 
of  the  witness  Jerry  Artery,  must  have  been 
founded  not  only  upon  what  had  at  that  time 
transpired,  but  also  upon  the  subsequent 
proceedings  at  the  trial,  and  were  the  views 
of  the  court  upon  additional  and  kindred 
questions  which  arose  in  the  case,  because, 
at  the  time  such  first  question  was  asked 
upon  cross-examination  and  excluded,  it  had 
not  yet  appeared  in  evidence  under  what 
circumstances  the  written  statement  was 
made  by  the  witness.  Moreover,  it  was  stated 
by  the  court  that  the  written  statements  of 
the  witnesses  ''were  sought  to  be  used  not 
alone  as  a  means  of  impeaching  the  witness, 
but  as  evidence  of  the  matters  therein  re- 
cited ;"  whereas,  when  the  statement  signed 
by  the  witness  Jerry  Artery  was  offercS  in 
evidence  and  excluded,  it  was  distinctly 
offered  "for  the  purpose  of  impeachment,'^ 
and  it  is  not  otherwise  stated  in  the  bill  of 
exceptions  that  it  was  offered  for  any  other 
purpose;  and,  in  excluding  it,  the  court 
excluded  it  as  so  offered. 

We  think  the  circuit  court  erred  in  laying 
it  down  as  a  rule  that  a  written  statement, 
signed  by  a  witness  and  admitted  by  him  to 
have  been  so  signed,  cannot  be  used  in  cross- 
examining  him  as  to  material  points  testified 
to  by  him ;  and  in  announcing  it  as  a  further 
rule  that  the  only  waj  to  impeach  a  witness,  [52G 
by  showing  contradictory  statements  made 
by  him,  is  to  call  as  a  witness  the  person  to 
whom  or  in  whose  presence  the  alleged  con- 
tradictory statements  were  made.  The  found- 
ation must  be  first  laid  for  impeaching  a 
witness,  by  calling  his  attention  to  the  time, 
place  and  circumstances  of  the  contradictory 
statements,  whether  they  were  in  writing  or 
made  orally;  and  the  court,  in  the  present 
case,  excluded  that  from  beine  done. 

The  written  statement  having  been  pre- 
sented to  the  witness,  and  he  having  admitted 
that  what  purported  to  be  his  signature  to  it 
was  his  si^ature,  it  was  perfectly  open  to 
him  to  read  it,  and  he  could  have  been  in- 
quired of  as  to  the  circumstances  under  which 
it  was  taken  down  and  signed,  so  as  to  ad- 
vise the  iury  as  to  its  authenticity  and  the 
credit  to  he  given  to  it.  The  bill  of  excep- 
tions does  not  show  that  the  plaintiff's  coun- 
sel asked  the  witness  to  reaa  the  statement, 
or  asked  the  court  to  have  it  read  to  him,  or 
that  the  witness  did  not  read  it,  or  did  not 
have  it  read  to  him.  The  exclusion  of  the 
first  question  put  to  him  and  excluded, 
namely,  "Is  that  statement  correct?"  did  not 
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refer  to  the  eotiie  written  statement,  but  to  more,   TbeJudtnDent  of  tbectroult  oonrtdMcb 

the  Btatement  In  it  u  to  the  speed  at  which  "W  •  peremptory  iniuidamiui  reveiMd. 

the  car  was  running.    That  Inquiry  was  di-  _               ,_           [No-  W.J 

rectly  pertinent  to  the  issue  that  was  being  SubmttUdlfin.  t6, 1890.  DeaOed  Dee.  «f,  1890. 

tried. 

The  rule  o[  evidence  invoked  by  the  plain-  TN  ERROR  lo  the  Circuit  Court  of  the  Unlled 

tiff,  and  laid  down  in  TAe  Queen'*  Case,   2  1  tJtates  for  the  District  of  Eentucky,  lo  n- 

Brod.  A  B.  284,   388,   Is  that,  if,  on  cross-  views  Judgment  holdin^theanswerot  defcad- 

examination,  a  witness  admits  a  letter  to  be  ant  to  an  tuteroBlive  wnt  of  mandamua  loiuf- 

in  his  bandwritiuE,  he  cannot  be  questioned  flcient  and  suslainin^  ademurrer  and  directing 

by  couuHel  as  to  whether  statements,  such  as  a  peremptory  writ  oE  mandamus.     Ben  — ' 

the  counsel  may  suggest,  are  contained  in  it,  The  facts  are  staled  in  the  opinion, 

but  Uie  whole  letter  must  be  read  as  the  evi-  Mr.  Phil.  B.  Thompion,  Jr.,  for  plalnttB  la 

dence  of   tiie  existence  of  the  statements,  error. 

This  principle  is  not  applicable  to  the  pres-  No  counsel  for  defendant  in  error, 
ent  case,  because  the  plaintiff  did  not  take 

the  objection  that  the  whole  statement  was  Mr.    Juttiee   BUiteUbrd    delivered    tha 

not,  but  should  have  been,  read  as  evidence  ;  opinion  of  ttie  court: 

and  the  court,  with  the  assent  of  the  plaintiff,  On  the  M  of  February,  18ST.  Harvey  S. 

excluded  it  from  being  read  in  evidence.  Taft,  a  citizen  of  Michigan,  preaented  a  pe- 

The  case  of  Viekibura  ifi  M,  B.  Co.  v.  tition  for  a  mandamus  to  the  Circuit  Court 
O'Brien.  119  U.  8.  99  [SO :  399],  is  not  In  of  the  United  States  for  the  District  of  Ken- 
point,  In  Uiatcaae.  which  was  a  suit  against  tucky.  The  petition  states  that  John  W. 
a  railroad  company  Ut  recover  for  personal  Bass,  the  Presiding  Judge  of  the  County 
injuries  received  by  an  accident  to  a  train.  Court  of  Taylor  County,  in  the  State  of 
SI]     a  written  statement  as  to  the  nature  and  ex-  Eentucliy,  Is  a  citizen  of  Kentucky,  and  that 

t«nt  of  tiie  injuries,  made  by  the  plaintiff's  Taylor  County   is  a  municipal   corporation.     I 

Khyaician  while  treating  him  for  them,  was  created  under  the   laws  of  that   State,  and  a 

eld  not  to  be  admissible  as  affirmative  evi-  citizen  of  that  State ;  that  in  Uie  yeata  lB8t 

dence  for  the  plaintiff,  even  though  ft  was  and    18S2,    Taft    recovered    two    fudgmeoti 

attached  to  a  deposition  of  the  physician,  in  against  the  County  of  Taylor,  in  tJie  Circuit 

which  he  iwore  that  it  was  written  by  blm  Court  of  the  United  States  for  the   District 

and  that  it  correctly  stated  the  condition  of  of  Kentucky,  one  for  |5,9T4.9B,  with  inter- 

his  patient  at   the  time  referred   to.      The  est,  and  the  other  for  $1,214.96.  with  Inler- 

question  was  not  one  which  arose  on  the  est;  that  executions  were  issued  on  those 

cross-examination  of  a  witness  or  in  regard  Judgments  and  returned  "no  property  found;* 

to  his  impeachment.  that  tbe  Judgments  were  rendered  on  coupou 

Nor  was  the  present  case  one  Involving  the  for  the  payment  of  interest  on  bonds  issued 

well-established    proposition,     that    locom-  by  the  County   of  Taylor  in  payment  of  it* 

petent  questions  are  not  allowable  on  croea-  subscription  to  the  capital  stock  of  the  Cnm- 

eiamlnation  in  order  to  predicate  upon  them  berlana  and  Ohio  Railroad  CompaDy ;  that 

an    impeachment    or    contradiction   of    the  by  the  Statute  authorizing  such  su()8crlptl<»i, 

witness.  the   County  Court  was  empowered   and  di- 

The  judgment  ii  retermd,  and  the  eate  ii  rt-  rected  to    levy   annually,  and  cause  to  be 

manded  to  t/te  Oireuit  Court,  with  a  direction  collected,  a  tax  sufficient  to  pay  the  interest 

to  grant  a  n«»  trioL  on  the  bonds ;  that,  for  the  purpose  of   levy- 


ing  and   collecting   such    tax,    the    power* 
granted  by  the  Statute  were  vested  in  the 


,^_.,  Presiding  Judge  of  the  County  Court;  that 

''"i  JOHN  W.  BASS,  Presiding  Judge  of   the  Taft  had  demanded  of  Bass  that  Hie  Utter 

Tati»b  Coustt  Codbt,  PIf.  in  Brr.,  cause  to  be   levied  on  the  taxable  propertv, 

«.  real  and  personal,  listed  for  taxation  in  vhm 

HABVBT  S    TAFT  County  for  the  year  1837,  a  tax  sufficient  to 

pay  the   judgments  and  costs   of  collection, 

(SaeS.  a  Baporter<s  ed.  IM-lBi.)  &■>»  th>t  when  levied  he  cause  the   tax  to  ba 

collected  from  the  taxpayers  of  the  County; 

Peremptory  mandamue,  when  rrfumi.  and  that  Bass  refused  U>  make  the  levy  or  to 

cause  it  to  be  collected. 

mere  the  cxniDtj  Judge  of  aoountrin  Kentuok?       The  prayer  of  the  petition  was  tbat  a  writ 

answen,  to  an  olUmatlva  writ  of  mandamus  of  mandamus  issue  to  such  Judge,  comnuutd- 

commandlDc  him  to  levy  a  tax  on  the  property  jng  him  to  levy  on  the  taxable  property   In 

of  the  oounty  to  pay  Judrmenti  tiffatngt  It  on  the  County    listed  for  taxation   for  the  year 

ooupODionlttbonds^theliasle^odsiJiehiai  1887,  an  od  ooiowm  tax   sufficient  in  amount 

anil  appointed  a  colleetor  to  oolteot  it,  and  it  ap-  tn  niv  Taft's  liidifrnpnt*  with   nwta  of  ml. 

peanthatbehatfiiUydlKharredblidutlainthe  |*  P,"J,    .Ii  J„,f„  °!r>.  7„    ..S!? i„S 

^miM,  a  peremptory  writ  of  mandamua  will  Jection,  and  to  cause  such  tax,  when  levied. 

botbetani^BSBlnithlm  tooompelbimtodo  ">  1«   col  lected   from    the   taxpayera  of  tt« 

———--— — — — — —  County  and  paid  Into  court  to  vtisfy  Um 

iron.— irften  mitndamw  trti  IniM.   Beenotsto  ju^rriJents 

^^.^^^,\^«^4^f^ ^..*«™.      The  court  granted  an  alternative  writ  of 

M^-^in^tol^.SSnl.^SX'lS^*^  mandamus,    returnable  Pebruar,    21.    1887. 

At  lo  mandamtit  to  oompel  oUv.  town  or  nounte  to  "he  command  of  the  writ  was  that  Bass  causa 

lMVt(mtopavlN>fHtoar<nt«raloitbontl«,aeeiu>C*to  ^  ^  levied  and  collected  a  tax  sufficient  to 

Davenport  v.  United  Statu,  U:  KM,  pay  the  Judgments  and  the  cost  of  collecting 
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the  tax,  ''on  all  the  real  estate  and  personal 
property  In  Taylor  Clounty  subject  to  taxa- 
tion under  the  Revenue  Laws  of  the  State  of 
Kentucky,  includine  Uie  amounts  owned  by 
the  residents  of  said  County,  which  ought 
to  be  given  in  \mder  the  Equalization  Laws 
of  said  State.  *» 
I  On  the  return  day  of  the  writ,  the  plain- 
tiff moved  the  court  for  a  peremptory  writ, 
and  the  defendant  filed  his  answer  to  the  al- 
ternative writ.  The  answer  set  forth  that 
the  defendant  was  elected  Judge  of  the  County 
in  August,  1882,  and  entered  upon  his  office 
September  4,  1882,  after  the  judgments  in 
question  were  obtained ;  that,  ever  since  his 
term  of  office  beean,  he  had  caused  a  tax  to 
be  levied,  and  levied  a  tax.  on  all  the  real 
and  personal  property  in  the  County  subject 
to  taxation  under  the  Revenue  Laws  of  the 
8tate,  sufficient  to  pay  all  interest  coupons 
on  bonds  of  the  County  issued  in  aid  of  the 
Cumberland  and  Ohio  Kailroad  Company,  as 
the  same  accrued  or  became  due,  and  suffi- 
cient to  pay  for  the  collection  of  the  same, 
and  sufficient  to  pay  the  plaintiff's  judg- 
ments and  cost  of  collection ;  that,  in  obedi- 
ence to  the  alternative  writ,  he  had,  on  the 
7th  of  February,  1887,  caused  an  order  to  be 
entered  on  the  records  of  the  Taylor  County 
Court,  making  a  levy  of  86}  cents  on  each 
$100  worth  of  all  the  property,  both  real  and 
personal,  subject  to  taxation  under  the  Rev- 
enue Laws  of  Kentucky,  in  said  County, 
which  was  shown  by  the  assessor's  book  of 
the  County  to  amount  to  $1,229,274,  which 
levy  was  amply  sufficient  to  pay  the  plain- 
tiff's judgments  and  the  cost  of  collection ; 
and  that  he  entered  an  order  on  the  records 
of  the  Court  appointing  J.  P.  Oaddie,  col- 
lector for  Taylor  County,  who  was  a  citizen 
of  the  County  and  a  good  and  competent 
man,  to  collect  such  tax.  It  appears  by  that 
order  that  the  tax  was  levied  for  the  purpose 
of  paying  the  two  judgments  of  the  plaintiff 
and  the  cost  of  collection,  and  that  it  was 
levied  on  the  taxable  property  listed  and  re- 
turned by  the  assessor  of  the  County  for  the 
year  1887. 

The  answer  further  set  forth  that  the  office 
of  sheriff  of  Taylor  County  was  then  vacant, 
and  had  been  since  the  year  1877,  and  for 
that  reason  the  defendant  made  the  order  ap- 
pointing Gaddie  collector ;  that  the  law  under 
which  the  bonds  of  the  County  were  issued 
in  aid  of  the  railroad  company  did  not  con- 
fer upon  the  defendant,  as  Presiding  Judge 
of  the  County,  power  himself  to  collect  the 
plaintiff's  debt,  or  to  enforce  its  collection, 
but  only  to  levy  a  tax  on  the  taxable  prop- 
erty in  the  County,  sufficient  to  pay  the  debt, 
]  and  to  appoint  a  collector  to  collect  it,  if 
the  office  of  sheriff  was  vacant :  and  that  the 
defendant  had  fully  discharged  his  duties  in 
thepremises  as  sudi  Presiding  Judge. 

Tne  plaintiff  demurred  to  the  answer  on 
the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense. 

On  the  22d  of  February,  1887,  the  plaintiff 
moved  the  court  to  appoint  the  marshal  of 
the  District  of  Kentucky  to  execute  the  man- 
damus and  to  collect  from  the  taxpayers  of 
the  County  the  taxes  assessed  and  levied  for 
Che  purpose  of  paying  the  plaintiff's  judg- 
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ments.  On  the  next  day  the  case  came  on  to 
be  heard  on  the  last-named  motion  and  on 
the  demurrer  to  the  answer,  and  the  court 
entered  a  iudgment  that  so  much  of  the  an- 
swer as  relatea  to  the  appointment  of  a  col- 
lector was  insufficient ;  that  the  demurrer  to 
that  portion  of  the  answer  was  sustained; 
that  the  motion  for  a  peremptory  mandamus 
against  the  defendant  in  relation  to  the  ap- 
pointment of  a  collector  to  collect  the  levies 
made  by  the  defendant  and  described  in  the 
answer,  was  sustained  to  that  extent;  that 
the  motion  for  the  court  to  appoint  the  United 
States  marshal  for  the  District  of  Kentucky 
as  collector  to  collect  from  the  taxpayers  and 
taxable  property  of  Taylor  County  the 
amounts  severally  assessed  aeainst  them, 
under  the  terms  of  the  special  levy  made  in 
obedience  to  the  writ  of  mandamus,  was  sus- 
tained ;  that  the  marshal  was  thereby  ap- 
pointed such  collector,  but  such  appointment 
would  be  suspended  or  rescinded  whenever 
it  was  shown  by  **the  said  defendant,  Taylor 
County,"  that  it  or  its  appointees  were  will- 
ing and  able  to  execute  **this  judgment;" 
that  before  proceeding  to  execute  **this  iudg- 
ment" the  marshal  must  execute  a  bona, 
with  sufficient  sureties,  to  be  approved  by 
the  court,  payable  to  Taylor  County,  to  ac- 
count for  all  moneys  collected  by  him  under 
such  levies;  that  the  marshal  should  not 
proceed  to  act  as  such  collector  until  the  ex- 

f miration  of  ninety  days  from  that  date,  but 
f,  after  the  lapse  of  that  period,  *'the  de- 
fendant" had  not  manifested  in  the  mean- 
time ''its  willingness  and  ability,  through 
its  own  officials, "  to  proceed  in  good  faith 
to  execute  "this  judgment,"  then  the  mar- 
shal should  proceed  without  further  delay  to 
execute  it,  and  should  continue  the  execu- 
tion thereof  until  it  was  fully  executed  or 
until  his  appointment  was  suspended  or  re- 
scinded. To  review  this  judgment,  the  de- 
fendant Bass,  Presiding  Judge  of  the  Taylor 
County  Court,  has  brought  a  writ  of  error, 
the  County  of  Taylor  not  being  a  partyto 
the  proceeding  or  to  such  writ  of  error.  The 
plaintiff  has  not  appeared  in  this  court  by 
counsel. 

By  section  16  of  the  Act  of  Kentucky  of 
February  24,  1869  (Laws  of  1869,  chap.  1578, 
vol.  1,  p.  470),  a  subscription  by  Taylor 
County  to  the  stock  of  the  railroad  company 
in  question  was  authorized,  as  also  the  issue 
of  the  bonds  on  which  the  plaintiff's  judg- 
ments were  founded,  and  the  County  Court 
of  the  County  was  authorized  and  required 
to  levy  annually  and  collect  by  taxation 
upon  the  taxable  property  in  the  County,  as 
listed  and  taxed  under  the  Revenue  Laws  of 
the  State,  a  sum  sufficient  to  pay  the  interest 
on  the  bonds  as  it  should  accrue,  with  the 
cost  of  collecting  the  same,  and  it  was  also 
authorized  to  establish  a  sinking  fund,  there 
being  a  provision  for  exchanging  the  tax 
receipts  lor  stock,  the  holders  thereof  to  be- 
come stockholders.  The  railroad  company 
was  authorized  to  pay  to  the  County  the 
amount  of  tax  levied  by  reason  of  Uie  bonds, 
**  and  thus  stop  the  col  lection  of  tax  for  that 
year ;"  and  the  County  Court  was  empowered 
to  appoint  collectors  of  the  tax  or  to  require 
the  sheriff  to  collect  it,  the  sheriff  to  have 
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the  same  powers,  and  to  proceed  in  the  same 
way  for  the  collection  of  such  tax,  as  the 
sheriff  in  the  collection  of  the  state  revenue. 

By  section  4  of  the  Act  of  March  11,  1870 
(Laws  of  Kentucky  of  1869-70,  chap.  610, 
vol.  2,  p.  226),  it  was  provided  that  the 
sheriff  of  the  county  in  which  the  tax  should 
be  levied  should  collect  it  at  the  same  time 
he  collected  the  state  revenue ;  and  that  he 
and  his  securities  on  his  official  bond  should 
be  responsible  for  the  same,  and  for  the  same 
damages  for  the  failure  to  collect  or  nonpay- 
ment of  the  same,  that  sheriffs  were  by  law 
liable  for  on  account  of  not  paying  over  the 
state  revenue,  to  be  collected  in  the  same 
way.  By  section  12  of  the  same  Act,  it  was 
provided  that  the  county  court  should  an- 
nually levy  a  tax  upon  all  of  the  property 
in  tlie  county  subject  to  taxation  for  state 
revenue,  sufficient  to  pay  the  interest  on  the 
bonds  when  due  and  the  principal  thereof  at 
maturity. 

By^  section  4  of  the  Act  of  February  18, 
1872  XLaws  of  Kentucky  of  1871-72,  chap. 
265,  vol.  1,  p.  318),  it  was  provided  that  tho 
sheriff  of  any  ^ounty  who  should  collect 
Buch  taxes  should  pay  over  the  same  to  the 
commissioners  of  the  sinking  fund,  who 
should  apply  the  taxes  to  pay  the  interest  on 
the  bonds. 

By  section  1  of  the  Act  of  March  11,  1873 
(Laws  of  Kentucky  of  1873,  chap.  375,  vol. 
1,  p.  478),  it  was  made  the  duty  of  the 
county  court  of  anv  county  that  might  have 
issued  or  might  thereafter  issue  bonds  in 
payment  of  subscriptions  to  the  capital  stock 
of  the  railroad  company,  annually,  at  the 
April  or  May  Term  of  the  court,  to  levy  a 
tax  on  the  property  of  the  county  subject  to 
taxation  for  revenue  purposes,  sufficient  to 
pay  one  year's  interest  on  the  bonds.  By 
section  2  of  the  same  Act  it  was  made  the 
duty  of  the  sheriff  to  collect  the  tax  and 
I>ay  over  the  same  to  the  sinking  fund  com- 
missioners for  the  county,  he  and  his  securi- 
ties on  his  official  bond  to  be  liable  for  a 
failure  to  collect  or  pay  over  the  tax ;  with 
a  proviso  that  if  the  county  court  should 
appoint  a  special  collector  of  the  tax,  other 
than  the  sheriff,  and  such  appointee  should 
qualify,  the  shet'iff  should  not  be  required 
to  collect  the  tax  for  that  year. 

By  these  provisions  it  was  made  the  duty 
of  the  county  court  to  levy  the  tax  annually 
to  pay  the  interest  on  the  bonds  for  that  vear. 
In  view  of  Uie  provision  that  the  railroad 
company  might  pay  the  interest  on  the  bonds 
to  Uie  county  and  stop  the  tax  for  that  year, 
it  is  manifest  that  it  was  not  intended  that 
the  interest  should  be  allowed  to  accumu- 
late and  a  tax  covering  several  years'  inter- 
est be  levied  at  one  time.  Neither  was  it 
intended  that  a  separate  levy  should  be  made 
for  eadi  bondholder,  but  only  one  tax  was 
authorized  to  be  levied  by  the  county  court, 
and  such  tax  was  to  pay  all  the  interest  for 
the  year  and  such  part  of  the  principal  as 
mient  be  proper  for  the  sinking  fund. 

The  presumption  under  these  Statutes  is 
that  the  County  Court  of  Taylor  County  had 
levied  annually,  for  all  the  years  prior  to 
1887,  a  tax  on  the  property  in  the  County 
subject  to  taxation  for  state  revenue  sufficient 
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to  pay  the  interest  for  each  year,  and  that 
this  tax  was  collected  and  paid  over  to  tiie 
commissioners  of  the  sinkin^^  fund.  If  thii 
be  true,  and  it  is  not  denied,  the  defendant 
Bass  was  not  in  default.  The  county  court 
can  do  only  what  is  authorized  by  the  Stat- 
utes. 

The  petition  does  not  allege  that  the  County 
Court,  in  any  year  in  which  the  plaintiff's 
coupons  became  due,  failed  to  levy  an  an- 
nual tax  on  the  property  in  the  Coimty  sub- 
ject to  taxation  for  state  revenue,  sufficient 
to  pay  the  interest  on  the  bonds  for  that 
year,  nor  does  it  allege  that  the  County  had 
never  levied  or  collected  such  tax  since  that 
time.  As  it  appears  that  the  defendant  levied 
the  tax  in  question  and  appointed  Gaddie  a 
special  collector  of  it,  the  defendant  had  ex- 
hausted his  authority. 

These  are  all  the  questions  which  concern 
the  defendant.  He  has  nothing  to  do  with 
the  question  of  the  appointment  of  the  United 
States  marshal  as  collector,  or  with  so  much 
of  the  judgment  as  relates  to  the  County  of 
Taylor  as  a  ''defendant,"  when  it  is  not  \ 
defendant.  The  only  matter  in  which  th 
defendant  Bass  was  interested  was  as  to  that 
part  of  the  judgment  which  compelled  hii 

to  perform  an  alleged  duty.     It  being  clet 

that  he  had  performed  all  the  duty  whidi fli 

was  enjoined  upon  him  by  the   Statute, 
judgment  of  the  Circuit  Court  mu^t  be 
as  to  so  much  of  it  as  holds  the  answer  of 
defendant  insufficient  In  reeard  to  the  ap    « 
pointment  of  a  collector,  ana  as  sustains  tW^ 
demurrer  to  that  part  of  the  answer,  and 
sustains  the  motion  for  a  peremptory  writ 
mandamus  against  the  defendant  in  relation- 
to  the  appointment  of  a  collector;  and 
case  is  remanded  to  the  circuit  court  with 
direction  to  take  such  further  proceedings 
shall  be  in  conformity  with  the  opinion 
this  court. 


ROBERT   G.  HOFFMAN  n  Ai.., 

V. 

WILLIAM  J.  OYERBET,  Administrator 
Jamss  R  MiLLinui,  Deceased,  bt  ai*. 

(Bee  a  a  Beporter*S  ed.  46B-4nD 


Admiuioni  by  lunatie—fl^audulent 
tion — eompromUe,  ^BMn  not  mt 


1.   What  one  says  in  oonvenatlon,  when  he  k^ 


Nora.— .^  to  fraud  amd  imdiie  fMiMtiot  In 
anee  of  deed  or  «0ia,  see  note  to  Hanilng  y.  flan 
e:4». 

A8  to  fraud  or  Ukoal  oonatdarOtUnu  kow  far 
aixHd  contract,  see  note  to  Armstrong  V.  Tolor,  Se 

A8  to  canceUation  of  a  deed  or  a  oontraetin 
for  frauds  concealment  and  mimrepreeentaUon^ 
note  to  Neblett  v.  Macfarland,  S8:  47L 

Asto  fraud  and  falee  repreaentoHone  lf»  sols 
00od»waiioedJjyniinQforthepnee^or9etatino^or\ 
cetving  pay  for  goode:  oaua»  of  aMen  for  momei/ 
goode  clbtained  hy  falee  repretentadom 
relief  for  fraud  ie  barred  by  aetent  to  I 
try  eUclion  to  afUrm  the  e(mtract,-«ee  note  to 
more  v.  United  States,  1:  684. 

Am  to  action  /or  deceit,  what  neuaeary  Co 
see  noCe  to  Ming  V.  Wolf  oik,  SS:  740. 

^  toichat  Off /roydwletit  eoiMMVonots; 
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nnflouDd  mind,  cannot  be  made  the  booia  of  a  de- 
cree a^lnat  him. 

t.  A  representation  by  a  debtor  that  he  is  unable 
to  pay  his  debt  to  the  plaintiff  in  full,  Ib  not  In- 
oonstotent  with  the  retention  of  part  of  his  means 
fbr  the  support  of  his  family  or  to  meet  the  de- 
mand of  other  creditors. 

8.  A  suspicion  of  the  want  of  good  faith  is  not  suf- 
ficient to  justify  a  decree  setting  aside,  upon  the 
ground  of  fraud,  a  compromise  made  as  far  back 
as  1878,  especially  when  the  party  to  be  affected 
by  such  decree  has  become  incapable,  from  im- 
pairment of  intellect,  to  present  his  ^de  of  the 
question. 

[No.  99.] 

Arffved  Dec,  2,  1890,       Decided  Dec.  22,  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Yireinia,  dismissing  a  suit  in  equity,  to 
declare  yoid  releases  and  conyevances  and  for 
reconveyance  of  property,  and  lor  an  account- 
ing.   Affirmed. 

Statement  by  Mr.  Justice  H&rlaju 
Hoffman,  Lee  &  Co.,  merchants  of  Balti- 
more, agreed  to  aid  James  R.  Millner  in  his 
business  of  manufacturing  tobacco  in  Pitt- 
sylyania  County,  Virginia,  by  advancing  to 


him,  when  called  upon,  between  the  lOtk 
days  of  March  and  May,  1871,  the  sum  of 
fifteen  thousand  dollars,  to  be  repaid  with 
interest  at  the  rate  of  six  per  cent  per  an- 
num: Millner  agreeing  that  all  the  tobacca 
that  he  worked  or  causS  to  be  worked  during^ 
the  year  1871  should  be  shipped  to  Hoffman, 
Lee  &  Co. ,  for  sale  by  them  at  not  less  than 
its  market  value.  To  secure  the  payment  of 
that  sum  with  interest,  Millner,  February 
13,  1871,  mortgaged  to  Hoffman,  for  his  firm, 
a  tract  of  land  in  Pittsylvania  County  con- 
tainin^  two  hundred  acres,  with  its  build- 
ings, improvements  and  appurtenances,  in- 
cluding the  tobacco  factory  situated  on  it, 
with  the  fixtures  and  appliances  thereto  be- 
longing. 

By  deed  of  May  8,  1872,  Millner  continued 
this  mortgage  in  force  as  security  for  an  ad- 
ditional loan  of  fifteen  thousand  dollars,  [4661 
which  Hoffman,  Lee  <&  Co.  ai^recd  to  make 
between  that  date  and  June  1,  1872 — if  he 
needed  that  amount,  or  should  call  for  it, 
or  any  part  thereof — upon  the  same  terms  as 
those  expressed  in  the  first  mortgage. 

On  the  28th  day  of  February,  1873.  Mill- 
ner  and  Hoffman,  Lee  «&  Co.  entered  into  an 
agreement  in  writing,  which,  after  reciting 


when  voiiuinlairye(mveyaneee  are  valid;  lo^envofd,— 
see  note  to  Oaylord  y.  Kelshaw,  17: 4112. 

A8  to  eettUmenUor  eonceyaneee  for  benefit  of  wife 
and  chad;  when  good^  or  voidt  cm  to  credftors,— see 
nou  to  Sexton  y.  Wheaton,  6:  609. 

Am  to  evidence;  opinione  ae  to  Mintt]/,— see  note  to 
DeztlBr  V.  Hall,  21:  78. 

Am  to  ijiaanily  in  avoidance  of  deede,  see  note  to 
Harding  v.  Handy,  6: 420. 

Am  to  power  of  cMomey;  rewthed  by  ineanity  of 
pfifioipol,— see  note  to  Hunt  v.  Bousmanier,  6: 680. 

Ineanity:  enidtneee  ofi  who  are  itiMtne;  appoinirMnt 
of  oonwntttee;  etHdenee;  intane  deiiMioru;  imbecU~ 
Uy;  dedUnge  with  pereone  non  compos  mentis; 
wnin  eguttyioiB  imirfere;  lunatic^  uxird  of  court; 
IfiQutoitiorK  evidence;  wiineaeee^  to  prove  ineanity: 
oontraote  of  hmatiee  not  binOtng;  eonveyaneee 
from  parent  to  ehM^or  between  other  reCatiivee, 
when  eet  aetde. 

When  a  person  conceives  something  extravagant 
to  exist,  which,  however,  has  no  existence,  but  is 
the  creature  of  his  imagination,  and  he  is  incapable 
of  being  permanently  reasoned  out  of  such  concep- 
tion, such  person  is  subject  to  an  insane  delusion. 
Mlddleditch  y.  Williams,  4  L.  B.  A.  788, 45  N.  J.  £q. 
728. 

*H}raiy,**  in  popular  sense,  imports  a  broken,  shat- 
tered or  deranged  mind,  rathe  than  one  enfeebled 
by  age  or  disease.  Shaver  v.  McCarthy,  1  Oent^  Bep. 
142, 110  Pa.  880. 

The  words  '*of  unsound  mind**  include  every  spe- 
cies of  insanity  or  mental  unsoundness.  McOam- 
man  v.  Cunningham,  6  West  Bep.  800, 106  Ind.  645. 

Letters  of  appointment  as  guardian  of  an  insane 
person  are  conclusive,  in  a  collateral  action,  of  the 
regularity  of  the  proceedings  resulting  in  their  is- 
suance, as  well  as  of  the  insanity  of  the  person  upon 
whose  estate  they  were  issued.  Minnesota  L.AT. 
Oo.  y.  Beebe,  2  L.  B.  A.  418, 40  Minn.  7. 

Belief  in  spiritualism  is  not  insanity  nor  insane 
delusion.  Bobinson  v.  Adams,  82  Me.  880;  Brown 
V.  Ward,  68  Md.  876;  Otto  v.  Doty,  61  Iowa,  28;  Re 
Smith*s  Will,  M  Wis.  648;  Lyon  v.  Home,  L. B.6  £q. 
66& 

The  belief  of  ftusts  which  no  rational  person  would 
have  believed  is  insane  delusion.  1  Wms.  Exrs.  85; 
1  Bedf .  wms,  71;  Boughton  v.  Knight,  L.  B.  8  Prob. 
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ft  Div.  64;  Dew  v.  Clark,  8  Adams,  Eocl.  79.  2  Eng- 
Eccl.  Bep.  44L 

One  incapable  from  Imbecility  of  mind  to  manage 
his  estate  is  unable  to  take  care  of  himself.  Re 
Burr,  17  Barb.  14. 

There  are  various  shades  of  mental  imbecility,, 
and  the  court  must  exercise  a  sound  discretion  upon 
the  proofs  before  it,  whether  it  has  come  up  to  the 
line  of  legal  incapacity  to  convey  or  to  contract. 
Bprague  v.  Duel.  Clarke,  Ch.  96, 7  N.  Y.  Ch.  L.  ed.  61; 
Gray  v.  Obear,  60  Ga.  682;  Allore  v.  Jewell,  94  U.  8. 
606  (24:  260);  Stewart  v.  Flint,  4  New  Bng.  Kep.  120,. 
60yt.l44. 

The  possession  of  spasmodic  and  abnormal  mus» 
cular  strength,  coincident  with  great  and  continu- 
ous wakefulness,  a  deranged  system,  great  restless- 
ness, an  abnormal  bulging  of  the  eye,  with  a  vacant 
expression,  are  evidences  of  insanity.  United 
States  V.  Bidgeway,  81  Fed.  Bep.  144. 

A  party  who  believes  that  he  has  not  slept  a  mo- 
ment for  more  than  eight  years  is  suffering  from  a 
mental  delusion  which  amounts  to  a  mania  on  that 
subject.    Id. 

If  a  party  be  not  strictly  a  lunatic  or  idiot,  the  in- 
quisition  should  find  him  of  unsound  mind.  It  is 
not  enough  to  return  that  he  is  so  far  weakened 
and  impaired  in  the  faculties  of  his  mind  as  to  be 
mentally  incapable  of  governing  himself.  He- 
Mason,  8  Edw.  Ch.  402, 1  Barb.  441. 

Not  every  case  of  mental  weakness  or  imbecility 
will  authorize  a  court  of  chancery  to  exercise  the 
power  of  appointing  a  committee  of  the  person  and 
estate.  The  Jury  must  find  distinctly  that  he  is  of 
unsound  mind.  Re  Morgan,  7  Paige,  237, 4  N.  Y.  Clu 
L.ed.188. 

Courts  of  equity  will  watch  with  most  Jealous 
care  every  attempt  to  deal  with  persons  non  com" 
voe  mentie.  But  if  a  purchase  is  made  in  good  faith, 
without  any  knowledge  of  the  incapacity,  and  no 
advantage  has  been  taken  of  the  party,  a  court  of 
equity  will  not  interfere  to  set  the  contract  aside, 
if  Injustice  will  thereby  be  done  to  the  other  side, 
and  the  parties  cannot  be  placed  in  statu  guo,  as  be- 
fore the  purchase.  Young  v.  Stevens,  48  N.  H.  137, 
2  Am.  Rep.  205;  Scanlan  v.  Cobb,  85  111.  280;  1  Story* 
Eq.  1 228;  Niell  v.  Morley,  0  Yes.  Jr.  478;  Loomis  v. 
Spencer,  2  Paige,  158, 2  N.  Y.  Ch.  L.  ed.  862;  Baxter 


465-478 


SUFBBMB  COUBT  OF  THB  UkITED  StATES. 


Oct. 


the  above  mortgages,  proceeded :  "  Whereas, 
upon  a  settlement  of  accounts  between  the 
parties  respecting  the  advances  secured  by 
said  deeds,  the  said  James  R.  Millner  is 
found  indebted  to  said  Hoffman,  Lee  &  Co. 
in  the  sum  of  $15,758.67,  which  sum  it  is 
agreed  far  exceeds  the  value  of  all  the  prop- 
erty, real  and  personal,  embraced  in  said 
mortgage  deeds ;  and  whereas  the  said  James 
H.  Millner  is  unable  to  pay  the  said  debt  in 
full,  and  has  offered,  bv  way  of  compromise, 
to  said  Hoffman,  Lee  &  Co.,  that  he  and  his 
wife  will,  by  a  proper  deed,  surrender  and 
release  to  said  Hoffman,  Lee  &  Co. ,  or  to  said 
Hobert  0.  Hoffman  for  their  benefit,  all  the 
right,  title  and  interest  whatsoever  in  law 
jind  equity,  including  the  wife's  contingent 
right  of  aower,  of  them,  the  said  James  R. 
Millner  and  wife,  and  to  all  the  property  of 
every  kind  embraced  and  described  in  said 
•deeds  of  morteage,  except  as  hereinafter 
stated,  provided  the  said  Hoffman,  Lee  &  Co. 
will  accept  the  said  surrender  and  release, 
when  penected  by  a  proper  deed,  in  full 
satisfaction  and  discharge  of  his  said  debt  to 


them,  and  will  allow  blm  to  remain  in  the 
occupation  of  the  land  described  in  said 
mortgage  deeds  as  the  tenant  of  said  Hoff- 
man, hte  &  Co.  until  Uie  1st  day  of  January. 
1874,  without  paying  any  rent  for  the  same, 
it  being  understood  that  since  the  date  of  the 
last -mentioned  deed  a  portion  of  the  tobacco 
fixtures  of  the  tobacco  factory  described  in 
said  deed  of  mortgage  has  been  sold  by  said 
James  R.  Millner  to  Millner  Bros,  with 
written  consent  of  said  Hoffman,  Lee  A  Co.. 
and  the  portion  so  sold  is  not  included  in  the 
present  compromise,  which  includes,  how- 
ever, all  the  residue  of  the  mortgage  prop- 
erty, except  that  portion  of  the  tobacco  fix- 
tures so  sold ;  and  whereas  the  said  Hoffman, 
Lee  <&  Co.  have  accepted  the  said  offer  of 
compromise :  Now,  therefore,  the  parties  do 
aeree  that  the  said  James  R.  Millner  and 
his  wife  shall,  without  unreasonable  delay, 

Sroceed  to  execute  and  acknowledge  a  proper 
eed  relinquishing,  surrendering  and  releiis- 
ing  to  said  Robert  Q.  Hoffman,  for  the  bene- 
fit of  said  Hoffman,  Lee  &  Co.,  all  their 
right,  title  and  interest  whatsoever  in  law 


T,  Portsmouth,  6  Bam.  ft  0. 170;  Baton  v.  Baton,  87 
N.  J.  L.  106:  Melton  v.  Oamroux,  2  Bzcb.  487;  Price 
Y.  Berrington,  7  Bug,  L.  &  Bq.  264;  Carr  v.  Holiiday, 
b  Ired.  Eq.  107;  LaBue  v.  GiUcysoD,  4  Pa.  875;  Beals 
V.  See,  10  Pa.  66;  Lanoaster  (bounty  Nat.  Bank  v. 
Moore,  78  Pa.  414. 

Where  It  is  Impossible  to  ezerolse  the  Jurisdiction 
In  favor  of  the  lunatic,  so  as  to  do  justice  to  the 
other  party,  the  court  will  leave  the  lunatic  to  his 
remedy,  if  any,  at  Uw.  Canfleld  v.  PairbaDks,  68 
Barb.  465;  Spraffue  v.  Duel,  U  Paige,  480, 2  N.  Y.  Oh. 
L.ed.206. 

From  the  time  of  the  adjudication  of  insanity  un- 
til the  restoration  to  reason  has  been  judicially  de- 
termined, the  person  declared  to  be  of  unsound 
mind  Is  the  ward  of  the  court;  and  whether  or  not 
mny  particular  part  of  this  time  there  is  an  ap- 
pointee to  take  personal  charge,  in  no  manner  af- 
fects the  legal  status  of  the  irard  in  respect  to  his 
capacity  to  make  contracts.  Redden  v.  Baker,  86 
Ind.  196;  Wadsworth  v.  Sharpeteen,  8  N.  Y.  888; 
Wadsworth  v.  Sherman,  14  Barb.  169;  Fitshugh  v. 
Wilcox,  12  Barb.  286;  Leonard  v.  Leonard,  14  Pick. 
ZBO;  Imhoff  v.  Witmer,  81  Pa.  248. 

The  finding  of  the  jury  that  the  plaintiff  had  been 
of  unsound  mind  and  incapable  of  taking  care  of 
herself  or  her  affairs,  without  interval  for  about 
nine  years,  is  presumptive  evidence  that  she  was  a 
lunatic  when  the  judgment  was  obtained.  Demelt 
y.  Leonard,  19  How.  Pr.  141, 11  Abb.  Pr.  268. 

An  inquisition  in  proceedings  under  the  Statute 
relating  to  lunatics,  etc.,  declaring  the  person  to  be 
of  unsound  mind,  and  to  have  been  so  for  a  time 
prior  to  the  finding,  is  only  presumptive  evidence 
of  incapacity  prior  to  the  finding.  Banker  y.  Bank- 
er, 68  N.  Y.  412. 

It  is  prima  facie  evidence  of  mcompetency,  even 
as  against  strangers  to  the  proceedings,  who  had 
no  opportunity  to  contest  the  issue  on  the  proceed- 
ings. GrlBwold  v.  Miller,  15  Barb.  528;  Ousterhout 
v.  Shoemaker,  8  HUl,  518;  Hart  v.  Deamer,  6  Wend. 
487;  2  Phillips.  Bv.  (Cowen  ft  H.  notes)  942;  Shelf. 
Lun.  68-66;  Dane  v.  KirkwaU,  8  Oar.  ft  P.  679;  Rog- 
ers V.  Walker,  6  Pa.  STL 

As  to  acts  done  by  the  lunatic  or  drunkard  before 
the  issuing  of  the  commlsBion,  and  which  are  over- 
reached by  the  retrospective  finding  of  the  jury, 
the  inquisition  is  only  presumptive,  and  not  con- 
clusive, evidence  of  incapacity.  Re  Patterson,  4 
Tlow.  Pr.  86;  Gridley  v.  Boggs,  62  Gal.  201;  Lewis  v. 
Jones,  60  Barb.  648;  Van  Dusen  v.  Sweet,  61 N.  Y.  866; 
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Rider  V.  Miller,  86  N.  Y.  611;  Gibson  v.  Soper.  C 
Gray,  286;  Hart  v.  Deamer,  6  Wend.  487;  Lamour- 
eauz  V.  Crosby,  2  Paige,  428, 2  N.  Y.  Oh.  L.  ed.  9f73. 

On  a  question  of  insanity,  witnesses,  other  than 
professioDal  men,  may  state  their  opinion  in  oon- 
nection  with  the  facts  on  which  it  was  founded.  A 
physician  should  also  state  the  reasons  of  his  opin- 
ion, and  the  facts  upon  which  it  is  baaed.  CSark  v. 
State,  12  Ohio,  488. 

The  contracts  and  other  acts  of  lunatlca  and  idiots 
are  not  bmdmg,  either  in  law  or  equity;  and,  al- 
though their  contracts  arenotgeoeraliy  abaolutely 
void,  but  only  voidable,  the  law  takes  care  effec- 
tually and  fully  to  protect  their  interests,  and  will 
allow  them  to  plead  their  disability  m  avoidance  of 
their  conveyances,  purchases  and  contracts.  Bea- 
ver V.  Phelps,  11  Pick.  804;  Middleborough  v.  Boob- 
ester,  12  Mass.  866;  Jackson  v.  King,  4  Cow.  417;  2 
Kent,  Com.  461;  Brown  v.  Jodrell,  8  Gar.  ft  P.  80.  1 
Moody  ft  M.  106;  Pothier,  TraitedesObligationa,  40; 
Heineca  Blem.  Juris  Nat.  1, 14, 1  829;  Gro.  De  Jore 
Belli,  bk.  2,  chap.  11,  §  5;  Just.  Inst^  lib.  8,  tit.  SO.  I  8: 
Just.  Dig.  lib.  60,  tit.  17,  N 1, 6.  40;  Domat,  bk.  1,  tit. 
2,  §  1:  Brsk.  Inst  bk.  1,  tit.  1,486,  tit.  7, 1605, 8;  Brae 
ton,  lib.  8,  chap.  2,  §  100;  Puff endorf.  Law  of  Nature, 
bk.  8,  chap.  6;  Sugd.  Powers,  chap.  7, 1 1;  Newland, 
Cent  19;  Chitty,  Gont.  100;  Shelf.  Lunatioa,  256, 
263;  Baxter  v.  Portsmouth,  6  Bam.  ft  C,  llfK  T  DowL 
ft  By.  614;  BaU  v.  Mannin,  8  Bllgh,  N.  B.  1;  FonbL 
Eq.  bk.  1,  chap.  2;  1  Story,  Bq.  Jur.  227-287. 

A  conveyance  obtained  by  children  from  a  father 
will  not  be  sanctioned  by  a  court  of  equity.  If  It 
appear  to  have  been  caused  by  an  abiue  of  oonll- 
dence  reposed  by  him  in  his  children,  who.  for  the 
purpoee  of  procuring  it,  took  advantage  of  his  age. 
imbecility  and  partiality  for  them,  the  conveyance 
being  also  for  an  inadequate  consideration.  Whe- 
ian  V.  Whelan,  8  Cow.  687. 

A  court  of  equity  will  interpose  its  authorltj  and 
set  aside  Instruments  between  persons  occupying 
relations  in  which  one  party  would  naturally  ezar- 
cise  an  influence  over  the  conduct  of  the  other:  and, 
in  this  case,  it  appearing  that  the  defteidant  held, 
as  a  brother,  close  and  confidential  relationa  with 
the  plaintiff;  that  the  transaction  embraced  bar 
entire  estate,  so  that,  at  the  age  of  sixty  and  up- 
wards, she  was  left  penniless,  and  the  plaintiff  was 
in  great  distress  of  mind  and  anxious  to  piaesiff 
the  house  and  lot  from  the  control  of  her  hnsiband, 
with  whom  she  did  not  live,— the  court  aet  aside  the 
conveyance.   Case  v.  Case,  49  Hun,  88. 
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or  equity  in  and  to  all  the  mortgaged  prop- 
erty aforesaid,  except  the  portion  of  the  fix- 
tures sold  as  aforesaid ;  and  upon  the  delivery 
of  said  deed  executed  and  acknowledged  as 
Aforesaid,  ready  to  be  recorded,  said  Hoffman, 
Lee  &  Co.  shall  and  will  accept  the  same  in 
full  satisfaction  and  discharge  of  the  said 
debt  due  to  them  by  said  James  R.  Millner, 
and  will  allow  him  to  occupy  the  land,  in- 
cluding the  factory  and  all  the  buildings 
upon  i^  as  their  tenant,  during  the  remainder 
of  the  present  year,  without  paying  any 
rent.** 

Millner  Brothers,  a  firm  composed  of  John 
P.  Millner  and  Joseph  T.  Millner  (brothers 
of  James  R.  Millner) ,  under  date  of  March 
6,  1878,  entered  into  a  written  contract  with 
the  appellants,  whereby  the  latter,  in  con- 
sideration of  the  delivery  to  them,  by  Millner 
Brothers,  of  16,000  pounds  of  twist  tobacco, 
branded  ''Jas.  R.  Millner 's  Extra  Ooldwin 
Twist, "  promised  to  make  title  to  the  former 
for  the  property  which  by  the  agreement  of 
28th  of  February,  1873,  was  to  be  conveyed 
by  James  R.  Millner  and  wife  to  Hoffman, 
Liee  &  Co. 

On  the  15th  day  of  March,  1878,  James  R. 
Millner  and  wife,  in  execution  of  the  agree- 
ment of  FebruaiT  28,  1878,  made  an  absolute 
conveyance  to  Hoffman,  for  his  firm,  of  the 
property  covered  by  the  mortgage  of  Febru- 
ary 18,  1871,  excepting  therefrom  certain 
fixtures  previously  sold  to  Millner  Brothers 
with  the  consent  of  Hoffman,  Lee  <&  Co. 
This  deed  contained  the  recital  that  the  par- 
ties agreed  that  the  amount  due  from  James 
R.  Millner  to  the  appellants,  $15,758.67, 
^far  exceeds  the  value  of  all  the  said  mort- 
gaged property, "  but  that  the  latter  had  con- 
aented  to  accept  that  property,  free  of  all 
claims  at  law  or  in  equity  of  James  R. 
Millner  and  wife,  or  either  of  them,  in  full 
satisfaction  and  discharge  of  their  debt. 

The  contract  of  March  5,  1873,  having  been 
satisfactorily  performed,  Hofhnan,  Lee  & 
Ck).,  by  deed  of  June  10,  1874,  conveyed  to 
Millner  Brothers  the  property  embraced  by 
the  deed  from  James  K.  Millner  and  wife. 
468]  Subsequently,  September  8,  1874,  Millner 
Brothers  sold  and  conveyed  it  to  James  R. 
Millner,  the  consideration  recited  in  the  deed 
being  six  thousand  dollars  paid  or  secured 
to  be  paid. 

On  the  80th  of  June,  1885,  more  than 
twelve  years  after  the  settlement  between 
James  R.  Millner  and  Hoffman,  Lee  &  Co., 
the  latter  brought  the  present  suit  against 
James  R.  Millner,  John  P.  Millner  and  J. 
D.  Blair,  administrator  of  Joseph  T.  Millner. 
The  suit  proceeds  upon  these  grounds,  sub- 
stantially: That  in  order  to  induce  the 
plaintiffs  to  make  the  settlement  of  February 
28,  1878,  James  R.  Millner  represented  to 
them  not  only  that  he  had  faithfully  invested 
and  used  in  the  purchase  and  manufacture  of 
leaf  tobacco  all  the  moneys  advanced  by  the 

Elantiffs,  and  was  totally  unable  to  discharge 
is  debts  to  them,  and  would  surrender  **all 
the  property  he  owned,**  with  a  clear  title 
thereto  instead  of  a  mere  security  therein, 
but  that  the  property  held  by  plaintiffs  as 
security  was  worth  $6,000  to  $8,000,  and 
"was  all  he  had  on  earth,**  and  that,  unless 
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they  took  it  and  released  him,  he  would  avail 
himself  of  the  Bankrupt  Law ;  that,  relying 
upon  such  representations,  the  plaintiffs 
**  consummated  the  parol  agreement  to  accept 
the  mortgaged  property  from  James  R.  Mill- 
ner and  release  him,"  and  to  that  end  took 
the  deed  of  March  15,  1878 ;  that  the  repre- 
sentations so  made  were  false ;  that  the  mort- 
gaged property  was  not  worth  the  sum  named 
by  him ;  Uiat  the  whole  transaction,  result- 
ing in  the  release  of  James  R.  Millner,  and 
the  sale  to  Millner  Brothers,  was  pursuant  to 
a  plan  formed  between  the  three  brothers  to 
defraud  the  plaintiffs ;  that,  in  violation  of 
the  arrangement  under  which  the  plaintiffs 
advanced  moneys  to  James  R.  Millner,  the 
latter  **  systematically  set  apart  and  appro- 
priated to  himself  certain  sums  from  sudi 
advances,**  without  the  knowledge  of  the 
plaintiffs,  "until,  at  the  time  of  said  settle- 
ment and  release,  he  had  thus  accumulated 
the  large  amount  of  $12,000,  which  money 
he  had  Uius  without  warrant  deducted  from 
the  advances  and  failed  to  Invest  and  use  at 
agreed  ;**  that  at  the  time  of  such  settlement 
and  release  the  plaintiffs  were  not  advised 
that  Millner  "had  so  much  money,  **  certainly 
"they  never  suspected  that  he  had  $12,0(M) 
of  their  money  in  his  hands  in  ready  cash, 
which  had  been  advanced  only  to  be  used  in 
the  purchase  and  manufacture  of  tobacco  for 
them;**  that  these  facts  were  fraudulently^ 
concealed  by  Millner  to  enable  him  to  secure 
his  release;  that  Millner  Brothers  knew  of 
his  having  the  $12,000,  or,  at  least,  knew 
that  he  haa  a  large  sum  rightfully  belong- 
ing to  the  plaintiffs;  that  they  also  knew 
of  the  above  settlement  and  release,  and 
aided  James  R.  Millner  therein,  taking  the 
conveyance  to  themselves  of  the  mortgaged 
property  to  further  said  fraud,  knowing  uiat 
the  property  was  to  be  paid  for  with  tobacco 
manufactured  by  usin^  plaintiffs*  money; 
Uiat  the  money  so  withheld  and  concealed 
was  used  as  common  capital  between  James 
R.  Millner  and  Millner  Brothers,  the  latter 
sharing  in  the  general  division  of  the  profits 
arising  therefrom ;  and  that  the  tobacco  de- 
livered by  them  for  the  property  was,  in 
fact,  purcnased  and  prepared  for  sale  with 
the  money  of  the  plaintiffs. 

The  bill  also  alleges  that  the  plaintiffs, 
until  very  recently  before  the  commencement 
of  this  suit,  rested  absolutely  upon  the  final- 
ity and  good  faith  of  these  transactions  and 
settlements,  and  would  have  continued  to  do 
so,  but  for  the  revelation  of  the  above  facta 
made  in  June,  1885,  by  James  R.  Millner 
himself. 

The  relief  sought  is  a  decree  declarine 
void  the  above  releases  and  conveyances,  ana 
causing  the  property  to  be  conveyed  to  the 
plaintiffs ;  that  an  accounting  be  had  between 
them  and  the  defendants ;  and  that,  after  aU 
recourse  against  James  R.  Millner  is  ex- 
hausted, Millner  Brothers  and  the  adminis- 
trator of  Joseph  T.  Millner  be  required  to 
reimburse  them  to  the  extent  of  any  defi- 
ciency that  may  be  found  to  exist. 

During  the  progress  of  the  cause  an  answer 
was  filed  by  the  committee  of  James  R. 
Millner,  who  was  adjudged  a  lunatic  on  the 
24th  of  October,  1886,  and  committed  to  an 
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Bank,  78  N.  Y.  269;  Ex  parte  KeUy,  L.  R  11 
Ch.  Div.  806. 

The  bankers'  lien  does  not  attach  to  funds 
impressed  with  a  trust  unless  the  bankers  have 
made  advances  upon  the  faith  of  such  funds  in 
ignorance  of  the  trust. 

BeyruB  v.  Dumant,  180  U.  8.  854  (82:  984). 

If  the  riglits  of  the  parties  are  as  claimed  by 
the  plaintiff  in  error,  a  verdict  should  on  the 
trial  have  been  directed  for  the  defendant  be- 
low. 

Pleasanti  v.  Fant,  89  U.  8. 22  Wall  116, 120 
(22:  780,  782);  Anderson  County  v.  Seal,  118 
U.  8.  227,  241  (28:  966,  971);  North  Pennsyl- 
wtnia  B.  Ch,  v.  Oommereial  Bank,  128  U.  8. 
727  (81:  287). 

Mr.  John  M«  Bowers*  for  defendant  in 
error: 

Where  the  principal  Is  known  by  the  ap:ent 
to  be  interestcil  in  the  money  to  be  transmitted, 
or  the  agent  is  informed  as  to  the  purpose  for 
which  it  is  transmitted^  he  must  be  understood 
as  contracting  with  his  principal  only,  upon 
such  terms  as  he  dictates  m  regard  to  the  de- 
livery. 

Sovihem  Eaop.  Co.  t.  Dickson,  94  U.  8.  649 
(24:  285);  au>eet  v.  Barney,  28  N.  T.  885. 

If  the  agent  knows  that  his  principal  is  the 
owner,  he  must  strictly  obey  the  Instructions 
given  to  him. 

8tory,  Ag.  g  192;  Isaaceon  v.  New  York  Cent, 
A  H.  B.  B,  Co,  94  N.  Y.  278;  Loeb  v.  Hell- 
man,  88  N.  Y.  601;  Maghee  v.  Camden  db  A, 
B.  Co.  45  N.  Y.  514:  Wihony.  Wilson,  26 Pa. 
894:  Walker  v.  Walker,  5  Heisk.  425;  Sanquer 
V.  London  d  8.  W,  B.  Co,  16  G.  B.  168. 

The  plaintiff  had  an  undoubted  right  of  ac- 
tion for  the  defendant's  failure  to  deliver. 

Cutler  V.  American  Bxeh.  Nat.  Bank,  4  L.  R 

A.  828,  118  N.  Y.  593;  North  Pennsylvaniu  B 
Co.  V.  Commercial  Bank,  128  U.  8. 727(81: 287); 
miis  V.  Turner,  ST.  R  581;  Proctor y.  Eastern 

B.  Co.  105  Mass.  612;  Forsythe  v.  Mat/ier,  9 
Pa.  148;  Dunlop  v.  Lambert,  6  Clark  &  P.  627; 
Swain  v.  Shepherd,  1  Mood.  &  R  228;  Simpson 
V.  London  db  N.  TF.  i2.  0?.  L.  R  1  <).  B.  Div. 
277. 

This  is  a  case  where  the  party  remitting  was 
known  to  the  agent  as  the  owner  or  interested 
in  the  application  of  the  money,  and  the  agent 
received  it  and  contracted  to  carry  out  specific 
instructions  as  to  time,  manner  and  place  of 
delivery. 

Thompson  t.  Fargo,  49  K  Y.  188;  Cooper  v. 
Hong  Kong  db  S,  Bkg.  Corp.  9  Cent.  Rep. 
907,  107  N.  Y.  282 ;  Goodrich  v.  Thomp- 
son, 44  N.  Y.  825;  Johnson  t.  New  York  Cent. 
B.  Co,  88  N.  Y.  610;  Scott  v.  Bogers,  81  N. 
Y.  676;  Crawford  v.  Wat  Side  Bank,  1  Cent. 
Rep.  258,  100  N.  Y.  50;  MuUer  v.  Pondir,  55 
N.  Y.  825;  First  Nat.  Bank  t.  Whitman,  94 
U.  8.  848  (24:  229). 

The  agent  cannot  defend  on  the  mund  that 
his  principal  may  not  have  been  damaged  by 
the  diversion.  The  5,000  pounds  was  lost 
through  the  neglect  of  the  plaintiff  in  error  to 
follow  the  instructions  given  by  the  defendant 
in  error. 

Bank  of  Metropolis  y.  New  England  Bank,  42 
U.  8.  1  How.  284  (11:  115);  Brooklyn  City  db 
N.  B.  Co.  T.  National  Bank,  102  U.  8.  42  (26: 
71);  BusseUy.  Hadduck,  8  111.  288, 288;  Fburth 
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Nat.  Bank  v.  City  Nat  Bank,  68  lU.  898;  A 
parte  Kelly,  L.  R  11  Ch.  Div.  806. 

The  verdict  of  the  Jury  settled  all  the  facto 
in  dispute  between  the  parties. 

Lancaster  v.  CoUins,  115  U.  8.  222  (29:  878)l 

The  general  rule,  that  parol  evidence  is  not 
admicfiiole  to  vary,  alter  or  contradict  a  written 
instrument,  has  no  application  here. 

MeCrea  v.  Purmart,  16  Wend.  460;  Baldwin 
T.  United  States  Teleg.  Co,  45  N.  Y.  744:  Mm- 
more  v.  New  York  S.  d  L.  Go,  40  N.  Y.  423; 
OHffin  V.  Colver,  16  N.  Y.  489;  Hadleyy,  Ba»^ 
endale,  9  Ezch.  841;  Mobile  db  M.  B,  Co.  v.  Ju- 
rey.  111  U.  8.  584  (28:  527);  AUen  v.  Pink,  4 
Mees.  &  W.  140;  Berry  v.  Berry,  17  N.  J.  L. 
440;  Wiggins  v.  Pryor,  8  Port.  480;  Dana  v. 
Boyd,2S.  J.  Marsh.  587;  National  Bank  of  Ms- 
tropau  V.  Kennedy,  84  U.  8.  17  Wall.  19  (21: 
554);  Sfiore  v.  WUeon,  9  Clark  &  F.  566. 

A  written  instrument,  thus  executed,  does 
not  supersede  a  prior  parol  agreement. 

Hutchins  v.  Bebhard,  84  K.  Y.  24;  Johnson 
V.  Uathom,  8  Eeyes,  126;  MCuUochw,  Oirard, 
4  Wash.  C.  C.  289;  Mowatt  v.  Lord  Londesbor- 
ough,  8  EL  &  Bl.  807;  Barker  v.  Bradley,  42  N. 
Y.  319;  Noonan  v.  Bradley,  76  U.  8.  9  Wall 
894  (19:  757). 

A  party  who  takes  an  agreement  prepared  bj 
another,  and  upon  its  faith  incurs  obligations, 
or  parts  with  his  property,  should  have  a  con- 
struction given  to  the  instrument  favorable  to 
him. 

Hooper  v.  Wells,  Fargo  dCo.2^  CaL  11;  St. 
Louis  dbS,  B,B,  Co.  v.  Sumek,  49  Ind.  802; 
MemeU  v.  Bailway  Co,  1  Dill.  581;  EdsaU  v. 
Camden  dA.B.  Co.SON.  Y.  661. 

Mr.  Justice  Brewer  delivered  the  opinion  [^^ 
of  the  court : 

This  was  an  action  at  law  brought  by  the 
defendant  in  error  in  the  Circuit  Court  of 
the  United  8tates  for  the  Southern  District 
of  New  York.  The  trial  resulted  in  a  Judg- 
ment in  his  favor,  and  the  defendant  there 
has  brought  such  Judgment  here  on  error. 
As  the  case  was  tried  before  a  Jury,  contested 
facts  must  be  accepted  to  be  as  alleged  by 
the  plaintiff,  because  resolved  in  his  favor 
by  the  verdict.  Laneaeter  v.  CoUins,  115  U. 
8.  222  r29:  878]. 

The  facts  thus  established  are  these :  For 
some  years  prior  to  the  transaction  in  con- 
troversy, the  plaintiff  Cooper  had  had  busi- 
ness relations  with  the  firm  of  Martin, 
Turner  &  Co.,  of  GlasTOw,  Scotland.  In 
consequence  of  these  relationa,  he  had  had 
frequent  occasions  to  remit  money  to  that 
firm,  and  many  of  such  transactions  had  been 
carried  on  through  the  agency  of  the  defend- 
ant. He  had,  on  December  14,  1888,  drawn 
a  draft  on  the  firm  of  Martin,  Turner  &  Co.  [4 
for  five  thousand  pounds  sterling,  which  be- 
came due  on  the  29th  of  February,  1884. 
It  was  his  duty  to  provide  funds  for  the  pay- 
ment of  that  draft,  and  the  defendant  luiew 
that  such  was  his  duty.  The  duty  was  his ; 
the  moneys  therefor  were  his.  'Aie  defend- 
ant had  an  oflSoe  in  London,  as  well  as  in 
New  York.  On  the  26th  of  February  Cooper 
called  at  the  office  of  defendant  in  New 
York,  and  purchased  and  paid  for  a  cable 
transfer  of  nve  thousand  pounds  to  Martin, 
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1890.  Bakx  or  Bbitibh  Kobth  Ammuo^  t.  Oo<vmb,  ITI-iTI 

Turner  ft  Crx    The  bill  which  he  receiyed  by  the  pftjee  of  the  draft ;  bat  fuch  ipecUl 

wu  In  tbeM  words :  request  does  not  disturb  the  Ikct  that  the  In- 

K-M-—  -v-fk-  QAfk  iFiiK     100J  Etnictlons  of  the  plalutiff  were  disresarded, 

tor  cbl.  i™»fe,   OD  thTBiu*  o!  Brill.1  SSJ^S  fc SSlS    if  !L(^„  ^SSSJ 

i. ^^ B.  <^_      ni ■  tutn J.    .1  With  the  pavee  oi  the  drait ;  Iti  contTsct  ob- 

Turner   &   Co.,   Glasgow.  0,000  pounds  jl  ligation*  were  with  the  sender  of  the  money  j 
and    It  Is  the   general    law   of  ageucy   that 

disregard  of  the  explicit  inatructiona  of  tha 

u^oA  Kn7>i  principal  casta  upon  the  agent  liability  for 

•    ■     '  any  loss  resulting  therefrom. 
The  cable  message  was  In  cipher,  and  the       After  the  testlmonT  was  closed,  counsel  for 

ciphers   theretofore  arranged    with    Coopei  the  defendant  moved  to  strike  from  the  case 

represented  the  following  phrasea:     "Martin,  all  parol  evidence  tending  to  affect  the  legal 

Turner  &  Co.,  Glasgow,  ac.   W,  B.  Cooper,  construction  of  the   hill   heretofnre  quoted, 

Jr.,"  and  "Martin,  Turner  A  Co.,  8  Market  which  motion  was  OTerruled.     The  contea- 

Buildlngs,  29   Mincing    Lane,    ac.     W.    B.  tion  now  Is  that  that  bill  BUted  the  contract. 

Cooper,  Jr."    Beyond   this  was  an  arrange-  with  all    its  terms,  and,  being   in   writing. 

ment  for   transmission  by  telegraph    from  could  not  be  varied  or  controlled  by  parol 

London  to  Qlasgow,  which  Involvai  an  ad.  testimony.    But   this    contention  ben    the 

dltionsl   expense.     When  Cooper  called  to  question.    The  mere    receipt  of  a    bill   of 

purchase  this  cable  transfer,  he  was  asked  parcels  or  bill  of   lading,  on  payment  of 

whether  he  wished  transmission  by  telegraph  money  or  delivery  of  gooda,  is  not  necena- 

of  mail,  and  answered  that  he  wanted  a  check  rily  an   assent  to  the  propoeltlon   that  sudi 

mailed  to   Qlasgow.     So  the  contract  cstab-  bill   of  parcels   or   bill  of  lading  states  the 

lished  by  the  verdict  of  the  jury,  in  accord-  contract  and  the  whole  contract  between  ths 

ance  with  bis  teatimony,  waa  one  for  the  parties.    Such  hills  may  or  may  not  be  the 

transmission  by  mail  of  a  check  from  Lon-  contract.     They   may  be  nothing  more,  and 

don  to  Glasgow  for  the  five  thousand  pounds.  Intended  to  be  nothing  more,  than  memoranda 

The  cable  directing   such  transfer  was  sent  or  receipts.     Whether  they   are   the  entire 

as    ordered  ;    but    the    London     office,     in-  contract,  or  simply  in  the  nature  of  receipts, 

stead  of  forwarding  a  check  to  Glasgow,  on  Is  not  a   question  of  law  for  the  court,  out 

the  27th  of  February,  deposited  Che  amount  one  of  fact  for  the  jury.     The  case  of  McbiU 

in  the  Bank  of  Scotland,  at  London,  to  the  d:  M.  B.  Co.   t.   Juki/,  m   U-   8.  084  [28: 

credit  of  Martin,  Turner  &  Co.     It  did  this  S37],   Is  suggestive.     There,  on  a  shipment 

OD  the  strength  of  a  request  communicated  of  goods,  it  was  insisted  Uiat  a  bill  of  lad- 

,     to  it  by  Martin,  Turner  &  Co.,  some  moDtbs  ing  voiced  the  entire  contract.     The  trial 

^J  prior  thereto,  to  deposit  with   the  Bank  of  court  opened  the  door  to  inquiry   as  to   the 

Scotland  in  London  all  amounts  received  to  terms  of  the  real  contract  between  the  parties, 

their  credit.     Cooper  knew  nothing  of  this  and  the  circumstancea  under  which  the  bill 

request,  and  relied  upon   strict  compliance  of  lading  was  given  and   received,  and  left 

with  his  directions.     On  the  day  that  the  It  to  the  jury  to  determine  whether  the  bill 

deposit  was  made  with  the  Bank  of  Scotland,  of  lading  was  or  waa  i)ot  the  contract.    Tho 

Martin,  Turner  &  Co.  were  advised  both  by  ruling  of  that   court   waa  affirmed  by  this. 

wire  and  by  letter  thereof,  and  wrote  approv-  We   think,  therefore,  there   was  no   error  in 

ing  such  action.     On   the  38tb  or  3Bth  of  denying  this  motion,  and  leaving  the  que 


February,  Martin,  Turner  &  Co.  suspended  tion  of  fact  to  the  determination  of  the  fury. 
in  consequence  of  advices  received  from  In-  Even  if  inquiry  were  limited  to  the  bill  ft- 
dis,  and  the  Bank  of  Scotland  appropriated  self,  the  description  of  the  place.  Glasgow, 


the  funds  in  its  possession  to  the  payment  of  therein,  certainly  suggests  that  delivery  v    . 

their    overdrawn    account ;   so    this    cabled  intended  at  that  place,  and  may  not  unrea- 

amount  was  not  applied  to  the  taking  up  of  sonably  be  construed  as  meaning  not  merely 

Cooper's  draft,  and  be  was  thereafter  com-  that  it  was  the  place  of  business  of  Martin, 

Klled  to  pay  it.     If  the  monev  had  been  sent  Turner  &  Co. ,  but  also  the  place  to   which 

mall   from  London   to   Glasgow,  as   di-  the   money  was   to   be   remitted.     FiUey   r. 

reeled,  the  draft  would  have  reached  the  latter  Popt,  118  O.  8.  218  [38:  3731. 

place  on  the  morning  of  the  2Sth,  and  would.  A  further   contention  of  plaintiff  In  error 

■s  ahown  1^   the  testimony  of  some  of  the  is  this :     The  contract  between   the  plaintiff 

members  of  the   Arm    of  Martin,  Turner   &  and  defendant  waa  to  deliver  five  tliousand 

Co..  have   been  appropriated,   as  other   like  pounds  to  Hartln,  Turner  &.  Co.  ;  in  fact,  a 

drafts  then   received,  to  the  special  purpose  delivery  was  made  in  the  manner  and  at  the 

for  which   the  transmissioa    was  mEule.     In  place  requested   by   Martin,  Turner  &  Co., 

brief,  the  neglect  of  the  defendant  to  follow  and  the  delivery  approved  by  them  ;  and  It 

the  specific    instructions   of  the  plaintiff  in  is   urged   that   If    the  money  waa  to  go  to 

regard  to  the  transmission  prevented  the  ap-  MaKin,    Turner  &   Co.,   and  the   defendant 

propriation  of  the  amount  transmitted  to  the  was  instructed  to  deliver  It  to  them.  It  might 


Kpropriation  to  an  obligation  of  Martin,  manner  they  desired.      Whatever  force  thera 

rner  &  Co.  to  the  BanK  of  Scotland.     It  might  be  in  this  argument.  It  the  money  be* 

ia  true  that  this  disregard  of  iustructions  was  longed  to  Martin,  Turner  &  Co. ,  it  Is  of  no 

owing  to  a  special  request  theretofore  made  weight,  inasmuch  as  the  money  belonged  te 
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Cooper,  as  was  known  to  the  defendant,  and  in  holding  an  agent  bound  to  absolute  corn- 
was  sent  by  him  to  take  up  his  own  paper,  pliance  with  the  explicit  instructions  of  hii 
The  case  oi  Southern  Eaap,  th,  v.  Dickian,  94  principal.  In  view  of  the  manifold  contin- 
U.  S.  549  [24:  285],  was  properly  held  by  gencies  of  business  transactions,  ardthewido 
the  trial  court  decisive  of  this  question.  SiO  range  of  possibilities  that  attend  any  act  of 
Fed.  Rep.  171.  It  is  true  that  that  case  was  a  commercial  nature,  few  things  could  be 
one  of  the  consignment  of  goods;  but  the  more  unfortunate  than  to  incorporate  into 
principle  is  the  same.  There  goods  belong-  established  law  the  ri^bt  of  an  agent  to  dis- 
ing  to  the  shipper  were  hand&  by  him  to  obey  specitic  instructions,  and  to  make  a 
an  express  company  for  transportation  to  a  guess  as  to  results  an  excuse  for  relief  from 
place  mentioneo,  for  delivery  there  to  a  per-  accruing  loss.  Uniform  recognition  and  en- 
son  named.  At  the  request  of  the  consignee,  forcement  of  certain,  settled  and  clear  rules 
the  express  company  made  the  delivery  at  are  important.  Among  them,  few  are  more 
another  place,  in  consequence  whereof  the  siniificant  or  more  essential  than  that  in  the 
shipper  lost  his  goods :  and  the  express  com-  relation  of  principal  and  agent  strict  com- 
pany was  held  liable,  because,  although  pliance  by  tne  latter  with  the  instructions  of 
consigned  to  a  named  consignee,  they  were  the  former  is  an  unvaryim^  condition  of  ex- 
delivered  for  transportation  to  him  at  a  named  emption  from  liability.  Loss  from  disregard 
place,  and  they  were,  as  known  to  the  ex-  thereof  must  be  borne  b^  the  a^nt,  imless 
press  company,  the  property  of  the  shipper,  he  establishes  that  the  disregard  had  no  con- 
The  failure  to  obey  the  specific  instructions  nection  with  the  loss,  and  that  it  would  cer- 
of  the  owner  and  shipper  resulted  in  loss ;  tainly  have  followed  whether  instructionf 
and  it  was  properly  held  that  the  consignee  were  obeyed  or  disregarded, 
could  not  interfere  with  those  instructions,  The  verdict  of  the  jury  in  this  case  estab- 
and  that  the  company  could  not  recognize  lishes  a  disregard  of  instructions.  Confess- 
him  as  owner,  and  obey  other  instructions  edly,  loss  resulted,  and  it  cannot  be  afllrmed 
than  those  of  the  shipper  and  known  owner,  that  the  same  loss  would  have  resulted  if 
8o,  here,  the  defendant  received  these  moneys  instructions  had  been  obeyed.  We  conclude^ 
knowing  that  thev  belonged  to  Cooper,  and  therefore,  that  the  judgment  wu  right,  and  it 
that  they  were  to  be  used  for  the  payment  of  is  affirmed. 

his  liabilities;  and  it  could  not  substitute  a^_    r-,./.-^-  a.^^  aia  t,/^#  atf  i«  ♦ku 

to  his  instractions  the  wishes  of  the  parties  J^'^^Tp^I iu%^.^l  *"  ^^^ 

to  whom  he  was  sending  the  money.    It  is  ow  p^.  *u  iw  ucvisiuu. 

not  the  case  of  one  employing  the  defendant  

to  transfer  moneys  to  a  third  party,  which 

he  owes  such  third  party,  in  which  case  the  xDrrTTAiir  ir    nAQflT^TT    p/*  ••«  nw 

debt  of  the  sender  may  be  discharged  when-  wIMilAM  E.  BAB8BTT,  r^.  tn  JSrr.t 

ever  the  party  to  whom  the  money  is  sent  ^* 

receives  it.  UNITED  STATES. 

Another  contention  of  plaintiff  in  error  is 

this :    Had  the  money  been  remitted  by  mail  (Bee  8.  a  Eeporter's  ed.  4864107.) 

from  London  to  Qlasgow,  and  reached  there  ,   •.  .      ^  -        ,            .    rr-  t       .^         ^ 

on  the  28th,   how  cSa  it  be  affirmed  that  Indietmentfor  polygamy  %n  Utah^-wtfe  eannei 

Martin.  Turner  &  Co.  would  have  appropriat-  ^  wtness-^ygamy  not  crime  against  lerfe 

ed  this  money  to  the  payment  of  the  intended  "t'T  r            ^^  ^  mtneasee-^polygam^ 

draft?    Might  they  not  have  passed  it  into  **"*  adultery. 

the  volume  of  their  assets   for  equal  distri-  ^   on  the  trial  of  an  indlotment  for  polygamv  tiie 

«!J*^J?nc«S?«°o^ffll^''\'i  creditors?   ^f  course.  ^^  ^,  iSttZ^^^TlnVJi^r^fS 

no  positive  affirmation  can  be  made  in  re-  avU  Procedure  of  Utah,  be  a  wltne«  against  him 

spouse.    It  cannot  be  absolutely  declared  that  to  prove  the  orime. 

Martin,  Turner  &  Co.  would  have  appropri-  2.  Polygamy  is  not,  within  the  lan^age  of  seottoo 

ated  the  check  to  the  specific  purpose  in-  U86  of  the  Utah  Code  of  CivU  Prooeduro,  a  crime 

tended  by  the  plaintiff.    It  is  true  the  testi-  committed  by  the  husbcuid  against  the  wife. 

179]  mony  of  the  two  members  of  that  firm  shows  a  The  rule  of  the  common  Jaw  is  that  the  wlfto  fe 

that  on  the  28th  moneys  transmitted  and  re-  not  competent,  except  in  cases  of  violence  upon 

oeived  for  special  purposes  were  appropriated  her  person,  directly  to  criminate  her  husbcuid.  or 

thereto,  and  indicates  that  probably  a  like  to  disclose  that  which  she  has  learned  from  him 

action  would  have  attended  the  check  if  re-  ^  their  confidential  intercourse;  an  intention  of 

oeived  on  the  28th.    But  we  do  not  understand  *^®  Legislature  to  change  such  rule  should  bt 

that  the  certainty  of  a  different  result  must  ^«*''  "»<*  undoubted. 

be  established ;  on  the  contrary,  the  burden  *•   Polygamy  and  adultery  may  be  crimes  which 

of  proof  is  on  the  defendant.     If  positive  iJ^olve  dl^oyalty  to  the  marit^  r^tton.  but 

instructions  are  disobeyed  and  loss  results.  they  we  rather  crlmesagainst  such  relation  than 

prima  facie  liability  for  that  loss  ensues;  "^a^Mt  the  wife. 

and  the  burden  is  on  the  defendant,  the  dis-  ^_,^  j^  .^  A^lf'    n^l^M  Tu^  ^  isisil 

obeying  agent,  to  prove  that  obedience  would  ^^^m^  ^^'  ^^>  ^^^'     IMe^dM  Vec  eg,  189(k 

have  brought  a  like  result.    The  fair  con-   ~ T" Z T'ZZ Z — ZTZIZ 

elusion  from  the  testimony  is  that  obedience  J^^j,i!2!^^^?lJ^!;^^ 

cannot  be  affirmed  that  the  same  loss  would  yh^  p^^„,  ^^^^  ^^^.^  ^„^  ^  wttnmm 

have  resulted  if  the  instructions  had  been  /(„- each  othon  exceptions  to  the  rule;  when  wife  ef 

obeyed.      There  can.    as  a  rule,    be  little  one  may  he,-see  note  to  United  States  v.  Betd,  Ik 

hardship,  and  there  is  generally  great  benefit,  iota. 
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Fl  ERBOR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah,  to  review  a  judgment  of  that 
court  affirming  a  judgment  of  the  First  Judi- 
cial District  Coiirt  of  Utah,  upon  an  indictment 
for  polygamy,  sentencing  plaintiff  in  error  to 
imprisonment  and  to  pay  a  fine  after  the  ver- 
itict  by  the  jury  finding  him  guilty  of  that 
crime.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Franklin  S.  Richards  and  Charles 
C.  IHchards,  for  plaintiff  in  error: 

The  wife  is  not  a  competent  witness. 

Greenl.  £v.  §§  884,  887;  Stein  ▼.  Boioman, 
S8  U.  8.  18  Pet  209  (10;  129). 

The  Statute  does  not  change  the  rule  which 
makes  the  wife  incompetent. 

Utah  Code  Civ.  Proc.  §§  1154, 1168,  pp.  420, 
421 ;  PeapU  v.  Mullings,  88  Cal.  140;  State  v. 
Armstrong,  4  Minn.  842;  CompUm  v.  State,  18 
Tex.  App.  874;  People  v.  Houghton,  24  Hun, 
4M)1. 

This  case  was  not,  within  the  meaning  of 
the  Statute,  a  proceeding  for  a  crime  committed 
by  the  husband  against  the  wife,  nor  a  case  of 
criminal  violence  upon  her. 

Whart.  Crim.  Ev.  390.  898,  897;  Thomas  v. 
Btaie,  14  Tex.  App.  70;  Overton  ▼.  StaU^  48 
Tex.  618. 

It  was  error  to  permit  her  to  disclose  a  con- 
fidential communication. 

United  States  v.  Reid,  68  U.  S.  12  How.  881 
<13:  1023);  Tennessee  v.  Davis,  100  U.  S.  267 
<26:  848);  Conn.  Mut,  L,  Ins,  Co.  v.  Schatfer, 
M  U.  S.  458  (24:  252). 

Mr.  W.  H.  H.  Miller.  AttyGen.,  for  de- 
fendant in  error. 

1]     Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

On  November  28,  1888,  the  grand  jury  of 
the  First  Judicial  District  Court  of  Utah 
found  an  indictment  for  polygamy  against 
the  plaintiff  in  error,  charging  him  with 
having  married  one  Kate  Smith  on  the  14th 
day  of  August,  1884,  when  his  lawful  wife, 
Sarah  Ann  Williams,  was  still  living  and 
undivorced.  Upon  trial  before  a  jury  a  ver- 
dict of  guilty  was  returned,  and  he  was  sen- 
tenced to  imprisonment  for  a  term  of  five 
f'ears  and  to  pay  a  tine  of  five  hundred  dol- 
ars.  Such  sentence,  on  appeal,  was  affirmed 
by  the  Supreme  Court  of  the  Territory,  and 
IS  now  brought  to  this  court  for  review. 
A  preliminary  question  is  presented  by  the 
Attorney -General.  It  is  urged  that  there 
was  no  proper  bill  of  exceptions  as  to  the 
proceedings  in  the  trial  court,  and  therefore 
nothing  is  presented  which  this  court  can 
review.  But  we  are  reviewing  the  judgment 
of  the  Supreme  Court  of  the  Territory ;  and 
the  rule  in  this  court  is  not  to  consider  ques- 
tions other  than  those  of  jurisdiction,  which 
were  not  presented  to  the  court  whose  judg- 
ment we  are  asked  to   examine,     dark  v. 

i2j  Fredericks,  105  U.  S.  4  [26 :  938] .  Beyond 
the  fact  that  the  proceedings  oi  the  trial 
court  were  examined  and  considered  by  the 
Supreme  Court  of  the  Territory,  and  are, 
therefore,  presumably  reviewable  by  this 
court,  is  this  matter,  noticed  by  this  court 
in  the  case  of  Hopt  v.  Utah,  114  U.  S.  488 
[29:  183],  that  a  large  liberty  of  review  is 
given  by  the  statutes  of  Utah  to  the  Supreme 
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Court  of  the  Territory,  even  in  the  absence 
of  a  formal  bill  of  exceptions.  See  also 
Stringfellouf  v.  Cain,  99  U.  S.  810  [25 :  4211 ; 
D'HeiUy  v.  CampbeU,  118  U.  S.  418  [29 :  889]. 

But  it  is  unnecessary  to  rest  upon  this  rec- 
Oj^ition  by  the  Supreme  Court  of  the  Ter- 
ritory, or  the  presumptions  arising  therefrom. 
The  record  shows  the  pleadings,  proceedings 
and  exceptions  to  the  charge  of  the  trial 
judge,  all  certified  properly  by  T.  A.  Per- 
kins, the  clerk  of  the  trial  court.  At  Uie 
close  of  his  certificate,  which  is  of  date  Jan- 
uary 20,  1887,  is  this  statement:  "And  I 
further  certify  that  a  copy  of  defendant's  bill 
of  exceptions  in  said  cause  is  not  made  part 
hereof  because  said  bill  of  exceptions  is  in 
the  possession  of  defendant's  counsel,  at  the 
City  of  Salt  Lake,  and  because  I  am  in- 
formed by  said  counsel  that  it  has  been  stip- 
ulated by  and  between  themselves  and  the 
United  States  district  attorney  for  Utah  Ter- 
ritory that  the  original  thereof  in  place  of 
such  copy  should  be  used  in  the  supreme 
court  upon  this  appeal."  The  bill  of  excep- 
tions referred  to  by  him  in  this  statment  is 
signed  by  the  trial  judge  and  thus  indorsed : 
"No.  984.  First  Dist.  Court,  Utah.  The 
United  States  «.  William  E.  Bassett.  Poly- 
gamy.  Bill  of  exceptions.  Filed  Jan'y 
19th,  1887.  T.  A.  Perkins,  Clerk ;"  and  also 
by  the  clerk  of  the  Supreme  Court  of  the 
Territory  as  "Filed  Feb'y  2nd,  1887,"  the 
date  of  the  filing  of  the  transcript  of  the 
proceedings  of  the  trial  court.  The  import 
of  all  this  is  that  the  bill  of  exceptions  signed 
by  the  trial  judge  was  filed  in  the  trial  court ; 
and  that,  for  the  purposes  of  economy,  time 
and  convenience,  such  original  bill,  together 
with  the  record  of  the  proceedings,  was 
brought  to  and  filed  in  the  supreme  court 
after  having  been  filed  in  the  trial  court. 
It  needs  but  this  suggestion,  that  if  a  copy 
is  good  the  original  is  eoually  good.  The 
identification  of  such  bill  of  exceptions  is 
perfect,  vouched  by  the  signatures  of  the  r5(; 
trial  judge,  the  clerk  of  the  district  court 
and  the  clerk  of  the  supreme  court.  To  ig- 
nore such  authentication  would  place  this 
court  in  the  attitude  of  resting  on  a  mere 
technicality  to  avoid  an  inquiry  into  the 
substantial  rights  of  a  party,  as  considered 
and  determined  by  both  the  trial  court  and 
the  Supreme  Court  of  the  Territory.  In  the 
absence  of  a  statute  or  special  rule  of  law 
cocnpelling  such  a  practice,  .we  decline  to 
adopt  it. 

Passing  from  this  Question  of  practice  to  the 
merits,  the  principal  question,  and  the  only 
one  we  deem  necessary  to  consider,  is  this : 
The  wife  of  the  defendant  was  called  as  a  wit- 
ness for  the  prosecution,  and  permitted  to  tes- 
tify as  t^  confessions  made  by  him  to  her  in 
respect  to  the  crime  charged,  and  her  testi- 
mony was  the  only  direct  evidence  against 
him.  This  testimony  was  admitted  under  the 
first  paragraph  of  section  1158  of  the  Code  of 
Civil  Procedure,  enacted  in  1884,  section 
8878  of  the  Compiled  Laws  of  Utah  1888, 
which  reads:  "A  husband  cannot  be  exam- 
ined for  or  against  his  wife,  without  her 
consent,  nor  a  wife  for  or  against  her  hus- 
band, without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  with- 
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out  the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other 
during  the  marriage;  but  this  exception 
does  not  apply  to  a  ciyil  action  or  proceed- 
ing by  one  against  the  other,  nor  to  a  crim- 
inal action  or  proceeding  for  a  crime  com- 
mitted by  one  against  the  other.  **  And  the 
contention  is,  that  polygamy  is  within  the 
language  of  that  paragraph  a  crime  com- 
mitted by  the  husband  against  the  wife. 
We  think  this  ruling  erroneous.  A  technical 
argument  against  it  is  this :  The  section  is 
found  in  the  Code  of  Civil  Procedure,  and 
its  provisions  should  not  be  held  to  determine 
the  competency  of  witnesses  in  criminal  cases, 
especially  when  there  is  a  Code  of  Criminal 
FiK)cedure,  which  contains  sections  prescrib- 
ing the  conditions  of  competency.  Section 
421  of  the  Code  of  Criminal  Procedure,  sec- 
tion 5197  of  the  Compiled  Laws  1888,  is  as 
follows:  ** Except  with  the  consent  of  both, 
or  in  cases  of  criminal  violence  upon  one 
by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each 
other,  in  a  criminal  action  or  proceeding  to 
»041  which  one  or  both  are  parties."  Clearly 
under  that  section  the  wife  was  not  a  com- 
petent witness.  It  is  true  that  the  Code  of 
Criminal  Procedure  was  enacted  in  1878, 
and  the  Code  of  Civil  Procedure  in  1884,  so 
that  the  latter  is  the  last  expression  of  the 
legislative  will ;  but  a  not  unreasonable 
construction  is,  that  the  last  clause  of  this 
paragraph  was  inserted  simply  to  prevent 
the  rule  stated  in  the  first  clause  from  being 
held  to  apply  to  the  cases  stated  in  the  last, 
leaving  the  rule  controlling  in  criminal  cases 
to  be  determined  by  the  already  enacted  sec- 
tion in  the  Code  of  Criminal  Procedure. 
This  construction  finds  support  in  the  fact 
that  the  same  Legislature  which  enacted  the 
Code  of  Civil  Procedure  passed  an  Act  amend- 
ing various  sections  in  the  Code  of  Criminal 
Procedure,  among  them  the  section  follow- 
ing section  421,  quoted  above,  and  did  not  in 
terms  amend  such  section  (Laws  of  Utah 
1884,  chap.  48.  p.  119),  and  in  the  further  fact 
that  the  same  Legislature  passed  an  Act  for 
criminal  procedure  in  justices*  courts,  and  in 
that  prescribed  the  same  rule  of  competency, 
and  in  the  same  language,  as  is  found  in  sec- 
tion 421  (Laws  of  Utah  1884,  chap.  54,  sec. 
100,  p.  153).  It  can  hardly  be  believed  that 
the  Legislature  would  establish  one  rule  of 
competency  for  a  trial  in  a  justice's  court,  and 
a  dinerent  rule  for  a  trial  of  the  same  of- 
fense on  an  appeal  to  the  district  court. 
And  there  are  many  offenses  of  which  jus- 
tices* courts  have  jurisdiction,  which  are 
likely  polygamy  in  their  social  immorality 
and  their  wrong  to  the  wife. 

But  we  do  not  rest  our  conclusion  on  this 
technical  argument.  If  there  were  but  a 
single  section  in  force,  and  that  the  one 
found  in  the  Code  of  Clivil  Procedure,  we 
should  hold  the  testimony  of  the  wife  in- 
competent. We  agree  with  the  Supreme 
Court  of  California,  when,  in  speaking  of 
their  Codes,  which  in  rospect  to  these  sec- 
tions are  identical  with  those  of  Utah,  it 
•ays,  in  People  v.  Langtree,  64  Cal.  259,  "  we 
think  upon  a  fair  construction  both  mean 
the  same  thing,  although  Uie  Penal  Code  is 
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more  explicit  than  the  other.  On  this,  as 
on  nearly  every  other  subject  to  which  the 
Codes  relate,  they  are  simply  declaratory  of 
what  the  law  would  be  if  there  were  no 
Codes."  See  also  Pe(^le  v.  MuUingi,  83  Cal. 
138. 

It  was  a  well-known  rule  of  the  common  [505] 
law  that  neither  husband  nor  wife   was  a 
competent    witness    iu    a    criminal    action 
against  the  other,  except  in  cases  of  personal 
violence,  the  one  upon  the  other,  in  which 
the  necessities  of  justice  compelled  a  relaxa- 
tion of  the  rule.     We  are  aware   that  lan- 
guage similar  to  this  has  been  presented  to 
the   Supreme    Courts  of  several   States   for 
consideration.     Some,  as  in   Iowa  and  Ne- 
braska, hold  that  a  new  rule  is  thereby  es- 
tablished, and  that  the  wife  is  a  competent 
witness  against  her  husband   in  a  criminal 
prosecution  for  bigamy  or  adultery,  on  the 
ground  that  those  are  crimes  specially  against 
her.     State  v.    Sloan,  55  Iowa,  217 ;  Loixl  v. 
State,   17  Neb.    526.     While  others,    as    in 
Minnesota  and   Texas,  hold   that   by    these 
words  no  departure   from  the    common -law 
rule  is  intended.    State  v.  Armstrong,  4  Minn. 
835;  Conipton  v.    State,  13  Tex.    App.  274; 
Overton  v.  State,  43   Tex.  616.     This  precise 
question  has  never  been   before  this   court, 
but  the  common- law  rule  has  been  .noticed 
and  commended,  in  Stein  v.  Bowman,  38  U. 
S.  13  Pet.  209,  222  [10:  129,  135],  in  which 
Mr.  Justice  McLean  used  this  language :    *^It 
is,  however,  admitted  in  all  the  cases  that 
the  wife  is  not  competent,  except  in  cases  of 
violence  upon  her  person,  directly  to  crim- 
inate her  husband,  or  to  disclose  tliut  which 
she  has  learned  from  him  in  their  confiden- 
tial   intercourse."    *'This   rule    is   founded 
upon  the  deepest  and  soundest  principles  of 
our    nature,   principles  which  have    grown 
out  of  those  domestic  relations  that  consti- 
tute the  basis  of  civil   society,  and   which 
are  essential  to  the  enjoyment  of  that  confi- 
dence which  should  subsist  between  those 
who  are  connected  by  the  nearest  and  dearest 
relations  of  life.     To  break  down  or  impair 
the  great  principles  which  protect  the  sanc- 
tities of  husband  and  wife,  would  be  to  de- 
stroy the  best  solace  of  human  existence.*^ 
We  do  not  doubt  the  power  of  the  Legisla- 
ture to  change  this  ancient  and   well -sup- 
ported rule ;  but  an  intention  to  make  such  a 
change  should  not  lightly  be  imputed.     It 
cannot  be  assumc^l  that   it  is   indifferent   to 
sacred  things,  or  that  it  means  to  lower  the 
holy   relations  of  husband  and  wife   to  the 
material  plane  of  simple  contract.     So,  be- 
fore any  departure  from  Uie  rule   aflSrmed 
through  the  a^es  of  the  common   law — a  rule  ( 506] 
having  its  solid  foundation  in  the  best   in- 
terests of  society ^<;an  be  adjudged,  the  lan- 
guage declaring  the   legislative  will  should 
DC  so  clear  as  to  prevent  doubt  as  to  its  in- 
tent and  limit.     When  a  code  is  adopted, 
the  understanding  is  that  such  code  is  a  dec- 
laration of  established  law,  ratlier  than  an 
enactment  of  new  and  different  rules.    This 
is  the  idea  of  a  code,  except  as  to  matters  of 
procedure  and  jurisdiction,   whidi  often  ig- 
nore the  past,  and  require  afllrmative  dracrip- 
tion. 

We  conclude,  therefore,  that   the  nectlos 
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quoted  from  Iha  Code  of  Civil  Procedure,  if 
ADplicable  to  a  criminal  case,  should  not  be 
•ajudged  as  working  a  departure  from  the 
old  and  established  rule,  unless  its  language 
imperatively  demands  such  construction. 
Does  it?  The  clause  in  the  Civil  Code  is 
negative,  and  declares  that  the  exception  of 
the  incompetency  of  wife  or  husband  as  a 
witness  against  the  other  does  not  apply  to 
a  criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other.  Is 
polygamy  such  a  crime  against  the  wife? 
That  it  is  no  wrong  upon  her  person  is  con- 
ceded ;  and  the  common -law  exception  to  the 
silence  upon  the  lips  of  hasbana  and  wife 
was  only  broken,  as  we  have  noticed,  in 
cases  of  assault  of  one  upon  the  other.  That 
it  is  humiliation  and  outrage  to  her  is  evi- 
dent. If  that  is  the  test,  wnat  limit  is  im- 
posed? Is  the  wife  not  humiliated,  is  not 
her  respect  and  love  for  her  husband  out- 
raged and  betrayed,  when  he  forgets  his  in- 
tegrity as  a  man  and  violates  any  human  or 
divine  enactment?  Is  she  less  sensitive,  is 
she  less  humiliated,  when  he  commits  mur- 
der, or  robbery,  or  forgery,  than  when  he 
commits  polygamy  or  adultery?  A  true 
wife  feels  keenly  any  wrong  of  her  husband, 
and  her  loyalty  ana  reverence  are  wounded 
and  humiliated  by  such  conduct.  But  the 
question  presented  by  this  Statute  is  not  how 
much  she  feels  or  suffers,  but  whether  the 
crime  is  one  against  her.  Polygamy  and 
adultery  may  be  crimes  which  involve  dis- 
loyalty to  the  marital  relation,  but  they  are 
rather  crimes  against  such  relation  than 
affainst  the  wife ;  and,  as  the  Statute  speaks 
of  crimes  against  her,  it  is  simply  an  amrma- 
tion  of  the  old,  f amil iar  and  iust  common-law 
•]  rule.  We  conclude,  therefore,  that  under 
this  Statute  the  wife  was  an  incompetent 
witness  as  against  her  husband. 

Other  Questions  in  the  record  need  not  be 
considered,  as  they  will  probably  not  arise 
on  a  new  trial. 

The  jvdgmerU  cf  the  Supreme  Court  cf  the 
Territory  if  Utah  ie  revened,  and  the  eaee  re- 

nded,  wUh  inetruetume  to  order  a  new  tried. 


DANIEL  G.  AMBLER  ar  al.,  Bgk 

in  Err.^ 

V, 

ISAAC  EPPINGER. 

(Bee  S,  a  Beporter*8  ed.  480-488.) 

Jwriedietion  of  cireuit  court. 

Tbe  United  States  drouit  oonrt  has  jurisdiction  of 
an  action  for  damaffes  for  wrongfully  entering  on 
lands  and  carrying  away  tbe  timber  Uiereon, 
brought  by  an  assignee  of  the  claim,  although 

^^^— ^i^-^— ^.^         ^^^— 

Nora.— .^  to  furiedietUm  cf  United  Statee  olreuU 
eourt  depending  on  parties  and  reeideneet  see  note  to 
Bmory  v.  Greenough,  1: 040. 

Aetoiurtedietion  of  United  Statee  eou/rte  over  eom^ 
mon-Jaiw  offeneee^  see  note  to  United  States  v.  Oool- 
ldge,4:  124. 

Am  to  /urtsdietlon  of  state  and  United  Statee  oourte, 
ae  to  terrUory  and  offenee^  see  note  to  United  States 
T.  Bevans,  4:  404. 
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the  assignor  oould  not  himnrtf  have  sued  in  that 
courtk 

[No.  1888.1 
Submitted  Dec.  1, 1890.    Bedded  Dec,  f  f  ,  1890. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Florida, 
to  review  a  judgment  for  plaintiff  in  an  action 
for  damages  for  entering  upon  plaintiff's  landa 
and  cutting  down  and  removing  and  converting 
trees  and  logs.    Affirmed, 

Statement  by  Mr,  Juetiee  Field: 

This  case  comes  before  the  court  on  a  writ 
of  error,  under  the  Act  of  February  25, 
1889  (26  Stat.  chap.  236,  p.  698),  to  review 
the  decision  of  the  circuit  court,  upon  the 
question  of  its  iurisdiction.  That  Act  pro- 
vides that,  in  all  cases  where  a  final  judg- 
ment or  decree  shall  be  rendered  in  a  circuit 
court  of  the  United  States,  involving  the 
question  of  its  iurisdiction,  the  piuty  against 
whom  the  judraient  or  decree  is  rendered 
shall  be  entitlea  to  an  appeal  to  Uie  Supreme 
Court  of  the  United  States,  or  to  a  writ  of 
error  from  it,  to  review  such  judgment  or 
decree,  without  reference  to  its  amount,  ex- 
cept that,  where  that  does  not  exceed  the 
sum  of  five  thousand  dollars,  the  review 
shall  be  limited  to  the  question  of  jurisdic- 
tion. 

The  plaintiff  is  a  citizen  of  New  York, 
and  the  action  is  brought  by  him  in  his  own 
right,  and  as  aasignee  of  John  K.  Russell, 
against  the  defendants,  who  are  citizens  of 
Florida,  to  recover  as  damages  six  thousand 
dollars,  the  alleged  value  of  three  thousand 
trees  and  pine  logs  cut  down  by  the  defend- 
ants upon  the  lands  of  the  plaintiff  and  the 
said  Russell  in  the  years  1885,  1886  and  1887, 
and  carried  away  and  converted  to  their  use. 
The  declaration,  after  setting  fortii  the  entiy 
by  the  defendants  upon  the  lands  of  the 
plaintiff  and  Russell,  the  cutting  down  of 
the  trees  and  their  removal  and  conversion, 
alleges  that  afterwards,  in  November,  1887. 
Russell,  for  a  valuable  consideration,  sold 
and  assigned  to  the  plaintiff  all  his  right, 
title  and  interest  in  the  pine  trees  and  logs 
thus  cut  down,  removed  and  converted,  and 
in  the  claim  and  demand  against  the  defend- 
ants, and  that  they  refused  to  pay  the  plain- 
tiff the  value  of  the  trees  and  timber,  tnough 
payment  was  often  demanded.  The  declara- 
tion contains  four  counts,  but  they  all  pro- 
ceed for  the  same  trespass  and  conversion, 
the  facts  being  stated  with  some  additional 
particulars  in  the  different  counts,  not  affect- 
ing the  question  presented. 

To  the  declaration  the  defendants  demurred 
on  several  grounds,  all  of  which  are  embraced 
in  this :  tliat  it  appeared  by  the  declaration 
that  the  grievances  complained  of  were  on 
lands  at  the  time  jointly  owned  by  the 
plaintiff  and  John  K,  Russell,  and  that  the 
right  of  action  was,  therefore,  not  the  subject 
of  assignment. 

The  demurrer  was  overruled ;  the  defend- 
ants thereupon  pleaded,  and  issue  was  joined. 
They  then  moved  the  court  to  dismiss  the 
action  upon  the  alleged  ground  that  it  waa 
shown  by  the  declaration  that  it  had  no 
jurisdiction  thereof.    This  motion  was  de- 
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nied,  and  the  plaintiff  obtained  a  verdict 
for  eleven  hundred  dollars.  A  motion  to 
surest  the  Judgment  on  a  similar  ground  was 
made  and  overruled.  Judgment  upon  the 
verdict  was  thereupon  entered,  to  review 
which  the  case  is  brought  to  this  court. 

Mr.  James  Lowadesy  for  plaintiffs  in 
•error: 

The  circuit  court  has  not  Jurisdiction  of  a 
<uit  or  a  claim  like  this,  by  an  assi^ee,  unless 
his  assignor  could  have  brought  suit  upon  it. 

Act  of  March  8, 1887:  Van  BokkeUn  v.  Cook, 
^  Sawy.  687;  RiA  v.  jfe^Mr.  54  Pa.  86;  Bruh- 
neU  V.  Kennedy,  78  U.  8.  9  Wall.  887(19: 786); 
Bank  of  United  States  y.  Planten  Bank,  22  U. 
8.  9  Wheat.  904(6:  244);  Corbiny.  Black  Hawk 
Covnty,  105  U.  8.  659  (26:  1186);  Bhoecraft  v. 
Blorham,  124  IT.  8.  730  (81:  674);  Simom  v. 
Tpnlanti  Paper  Co.  88  Fed.  Rep.  19. 

The  burthen  is  upon  the  plaintiff  in  a  suit  in 
«  circuit  court  of  showing  the  necessary  Juris- 
•dictional  facts.  They  must  appear  affirmative- 
ly on  the  record.  This  is  so  as  regards  the  citi- 
xenship  of  an  assignor. 

Meteaffy.  Watertown,  128  0.  S.  686  m:  648); 
Brock  V.  Iforthioestern  Fuel  Co.  180  U.  8.  841 
<82:  905);  Morris  v.  Qilmer,  129  U.  8.  816  (82: 
«90). 

Mr.  H.  Bisbee*  for  defendant  in  error: 

In  actions  of  trover  and  trespass  one  tenant 
in  common  may  maintain  a  smt. 

Freeman,  Co-tenancy  (2d  ed.)  S  868;  Zabrie- 
Jde  V.  Smith,  18  N.  Y.  887;  SJiamburg  v.  Moore- 
head,  4  Brewst  92;  Boobier  v.  Boobier,  89  Me. 
409;  Howa/rd  v.  SneUing,  28  Ga.  478;  Duff  v. 
Bindley,  16  Fed.  Rep.  178. 

A  tenant  in  common,  who  is  a  citizen  of  an- 
other State,  may  sue  in  the  circuit  court  for  his 
portion,  although  his  co-tenants  who  are  citizens 
of  the  State  where  the  lands  are  cannot  main- 
tain such  a  suit. 

Browne  v.  Broume,  1  Wash.  C.  C.  429. 

The  words  "other  chose  in  action/'  in  sec. 
<{29,  Rev.  8tat.»  embrace  the  rights  a  contract 
or  instrument  confer  which  are  capable  of 
enforcement  by  suit 

Shoecroft  v.  Bloxham,  124  IT.  8.  780-785  (81: 
-674,  676);  Oorbin  v.  Black  Hawk  County,  106 
U.  a  659,  666,  667  (26: 1186.  1189);  Dealer  v. 
Dodge,  67  U.  8.  16  How.  622-681  (L4:  1084. 
1088). 

A  suit  by  an  assignee  of  a  claim  for  damages 
for  a  tort  to  property,  or  to  recover  personal 
property  or  its  value,  is  not  within  the  Statute. 

Barney  v.  Globe  Bank,  6  Blatchf.  107,  114, 
116;  Van  BokkOen  v.  Cook,  5  Sawy.  687-591; 
MoNichol  V.  Phelpe,  16  Fed.  Rep.  8;  DeehierY. 
Dodge,  67  U.  8. 16  How.  622  (14: 1084);  BushneH 
V.  Kennedy,  76  D.  8.  9  Wall  887,  891  (19:  786, 
788). 

Mr.  Juetiee  Field  delivered  the  opinion 
of  the  court : 

The  record  is  silent  as  to  the  citizenship 
of  Russell,  who  assiaped  his  interest  to  the 
482]  plaintiff,  and  the  defendants  below,  the 
plaintiffs  in  error  here,  contend  that  the  cir- 
cuit court  was  therefore  excluded  by  the  Act 
of  March  8,  1887,  from  jurisdiction  of  the 
action,  it  not  appearing  that  he  could  have 
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prosecuted  in  the  circuit  court  a  suit  upon 
the  claim.  That  Act,  after  declaring  in  its 
first  section  that  certain  suits  shall  not  bo 
brought  in  the  circuit  or  district  courts, 
adds:  ''Nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit,  except 
upon  foreign  bills  of  exchange,  u>  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action,  in  favor  of  any  assignee,  or 
of  any  subsequent  holder,  if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said 
contents  if  no  assignment  or  transfer  had 
been  made."    24  Stat.  chap.  878,  p.  658. 

This  Act,  as  appears  on  its  face,  does  not 
embrace,  within  its  exceptions  to  the  juris- 
diction of  those  courts,  suits  by  an  assignee 
upon  claims  like  the  demand  in  controversy. 
Tne  exceptions,  aside  from  suits  on  foreign 
bills  of  exchange,  are  limited  to  suits  on 
promissory  notes  and  other  choses  in  action, 
where  the  demand  sought  to  be  enforced  if 
represented  by  an  instrument  in  writing, 
payable  to  bearer,  and  not  nuide  by  a  corpo- 
ration, the  words  following  the  designation 
of  choses  in  action  indicating  the  manner 
in  which  they  are  to  be  shown.  They  must 
be  such  as  arise  upon  contracts  of  Uie  orig- 
inal parties,  and  not  founded,  like  the  one 
in  controversy,  upon  a  trespass  to  property. 

The  construction  given  by  this  court  in 
Deshler  v.  Dodge,  67  U.  8.  16  How.  622  [14: 
1084],  to  the  clause  in  the  eleventh  section 
of  the  Judiciarv  Act,  which  denicKl  to  any 
circuit  or  district  court  ''cognizance  of  any 
suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  pros- 
ecuted in  such  court    to  recover  the  said 
contents  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange," 
is  in  harmony  with  the  construction  we  give 
to  the  Act  of  1887.    It  was  there  held  that 
the  exception  by  that  section  of  the  jurisdic- 
tion of  those  courts  of  suits  by  an  assignee 
did  not  extend  to  a  suit  on  a  cnose  of  action 
to  recover  possession  of  a  specific  chattel  or 
damages  for  its  wrongful  caption  or  deten-  [4^ 
tion,  although  the  assignee  could  not  himself 
sue  in  that  court    And  in  the  subsequent 
case  of  Bushnell  v.  Kennedy,  76  U.  8.  9  Wall. 
887  [19 :  7861.  it  was  said  that  the  exceptions 
to  the  jurisdiction  applied  only  to  rights  of 
action  founded  on  contracts  which  contained 
within  themselves  some  promise  or  duty  to 
be  performed,  and  not  to  mere  naked  rights 
of  action  founded  on  some  wrongful  act  or 
some  neglect  of  duty  to  which  Sie  law  at- 
taches damages. 

The  judgment  below  being  under  five 
thousand  dollars,  no  other  question  than  that 
of  jurisdiction  can  be  reviewed  by  this  oourL 
The  validity  of  the  transfer  of  KusselTs  in- 
terest in  the  timber  removed  and  converted 
to  the  defendants*  use,  and  the  effect  of  such 
transfer  upon  the  amount  of  the  plaintiff's 
recovery,  are  matters  touching  the  merits  of 
the  action,  and  are  not  open  to  consideration 
here. 

Judgment  (nfflrmed, 
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UM;                                   Bt.  Paul,  H.  *  H.  R.  Oo.  t.  PsBLPt.                                BS8-«t 

<l  8T.  PAUL,  MINNEAPOLIS  AND  HANI-  to  Uie  lud,  by  reaaon  of  pUlntlff'i  prior 

TOBA  RAILWAT  COMPANY,  Appt.,  right  Id  the  premises,  and  nrayed  that  Ita 

V.  own  equitable  title  bequletoa  and  protectod, 

RANSOM   PHELPt).  ^^^  ^^  defendant  be  enjoined  from  wttlng 

up  any  claim  whatever  to  the  land,  ^d  for 

Au  a  n  D.....w_h.rf  i»Kju*i  oUier  and  further  relief,  etc    Tbe  daf endant 

Om  aa  a«portert«Lawi»j  answered,  denying  all  tbe  material  alien- 

«      ^  _. .     J  ^     -jv          _^    ^'      J      VI  lions  of  the  bill,  and  the  plaintiff  filed  m 

Orvnutfland  ioaxdin  '^"^^^  ««-  replication.     The  case  was  ttied  upon  U 

™a_«™(™«<w,»  rf_tar«fc™i  ^«iM-  ^±^  rtatement  of  facta,  and  on  the  8d  of 

March,  1B80,  the  circuit  court  announced  Its 

lecision   and  opinion   In  writioK,   pursuant 

t    Cnder  tbe  Act  of  18BT,  mntlDB  landi  to  the  t^  which  it  ordered  that  the  bill  be  mBmtssed 

T>>riitorTorWDpeM>teto^illntheooD(truott<^  ^^  complaiuant'B  cost.    The  opinion  la  re- 

2[J!?'*^S!',2«;^S^n»^  ■L™;^i1  ported  In  28  Fed.  Hep.  869.     6n  the  4th  of 

rSJM-r'lSju'^^S^^  JSTaTw'S^  ^r^-  ir-.f,,"'?'  dec«ew«  entered,  die- 

■TaDt«d  by  Kid  Act  although  they  Ite  ouulto  of  miajing  the  bill  of  complaint   and  an  appeal 

the  llmlta  of  the  atterwud  oreated  State  of  Hln-  »  thU  coort  WAS  tAkOD  and  allowed. 

neeoU  and  tn  (he  State  of  North  Dakota.  The  material  tacts   in  tbe  caae  are,  brietif , 

1.   A  lerritortal  oorporatloD,  under  ixig«n«loiial  B»  follows:    The  plaintiff   claims  the  land 

authority,  may  oooitruet  a  rmilroad  In  ■uofaTerrl-  in  diapate  aa  tbe  pieaeut  benelJciar;  under 

tory  and  obtain  Its  full  quota  of  landi,  eran  the  Acts  of  Congreas  approved  March  8,  1S57 

thouffb  a  part  of  the  territory  embracing  Uie  (11  Stat.   195),  and  March  8,  18M  (18  Stat. 

ffranied  lands  ahould  aftervarde  become  a  State.  526),  making  a  i^nnt  of  lands  to  tbe  Terri 

&   HallToad  frants  by  Congress  of  lands  are  Kranta  tory  of  Minnesota,  b>  aid  fn  the  conatructioi 

<n  prcewnM,  and  Uke  eJIeot  upon  tbe  aeaUoDs  ot  of  railroads.     The  provisions  of   the  Act  o! 

the  Und  when  the  road  la  defloltely  located,  by  1^57  material   to  this  Issue  are  as  follows 

leUtlon,  at  of  the  date  of  the  srant. 

*  i^"^  '^J"""  ^^'  "Be  It  enacted,"  etc,    "That  thetfl  be  and 

srof  Itlsnottobediaregarderti-  ■    ■                    "TV.     .,  ■  ™      ..          .  ,,. 
fBTor  of  a  mere  pneumptlon  aa  to  what  U 


MBulty.thetotttr^lsnottobediarejwdedln  ,g  ^^^^j  granted  to  th^  Territory  of  Minne. 

XS  irS^vTS^^rboVhrj^^  «ja  V  ^p«rpo«  of  aMin/in^e  c.^^ 

ttesMtledpraoUoeof  tbedei«tmetit.  struction  of   «il roads,  from  fftillwater    by 

•.    Laodslntbepo...sdOaOttheIndt.n.,benthe  ::?^  °L^'°' ^.1°'  z":^!  ^'°^,t°^°°rT^^ 

Aot  of  l«ST«aapaased.  and  wfaloh  were  Included  point  between  the  foot  of   Big  Stone  Late 

in  the  land.  Intended  to  be  sianted  by  .aid  Aot,  and  the  mouth  ot  Slour  Wood  River,  with 

pawed  to  the  Stale  tor  tbe  benefit  of  tbe  railroad  >   branch  no  Saint  Cloud  and  Crow  Wing, 

wbenltwaadellnlt^ located,aDdtlie Indian dtie  to  the  navigable  waters  ot  tbe  Red  River  ot 

•zUnguiihed.  the  North,  at  such  point  as  the  Legislature 

[No.  36.1  "'  "'''  Territory  may  determine ;   from  St. 

Argwd  Not.  t,  1890.  Jkeided  Dee.  tt,  1890.  Paul  and  from  Saint  Anthony,  ma  Hinneap- 
olla.  to  a  convenient  point  <n  junction  wnt 

APPEAL  from  a  decree  of  Ibe  Circuit  Court  ">J  ^^i^'^'PF'-.I?  j!^?"'"?.?*'""^ 

of  the  United  States  for  tbe  DUtrict  of  of  the  Territory  In  Uje  direction  of  the  moudi 

Jiinne«.ta,dUmUalng  a  suit  in  equity  brought  «  toe  Big  Sioux  Kijer.  with  a  branch,  va 

by  the  St.  Paul,  MTnneapolUMd  Manitoba  Faribault  to  tbe  north  line  of  tteStobi  of 

I&llway  Company,  a  Minnesota  corporaUon,  I?"*-  "est  of  range  sixteen ;  from  Winona, 

againtt'Wnsom  Phelps,  to  quiet  tbe  title  to  land  ?*?  Sa'"*  P?t«".  »?.. »  P*'"'  on  Oie  Big  Sioux 

If  Richland  County,  North  Dakota.     anw*sd.  Kivw,    south  of  the  forty-fifth  parallel  ot 

The  facU  are  stated  In  the  opinion.  north  latitude ;   also  from  La  descent    na 

Mr.  8.  U.  Plnney  for  appellant.  Target  Lake,  up  the  valley  of  Root  River. 

Matrt.  Jamea  HcNauKht,  A,  H.  Oar-  **  "  7°'"*  °'   Junction  with  the   last-men- 

iMd  and  H.  J.  K»r  for  appellee.  ",<»«  rf»A  ttM  of  range  went^  evwy 
alternate  section  of  land,  designated  by  odd 


of  tbe  court'  "s'i'^du  uie  uijiuiuu  ^j^^  ^^  ^^^  ^^  ^^  roads  and  branches;  but 

Tbla  waa  a  auit  in  equity  brought  by  the  '=  "^  '*  ■*»"  ^?^  ""»  "»«  United  State* 

St.   Paul.  Minneapolis  and   Manitoba  Rail-  have    when  the  lines  or  routM  of  said  roads 

way    Company,    a    Minnesota    corporation.  And  branches  are  definitely  flxed^ld   any 

against  RaSsom  Phelpe.  to  quiet  the  title  to  «rt">°f.  or  any  parts  thereof,   granted  as 

about  80  acres  of  lanrin  Richland  County,  Aforesaid,  or  that  the  right  of  pre-emptira 

North  Dakota,  particularly  described  as  the  has  attached  to  the  same.   th«i  It  shall  be 

east  half  of  the  southeast  Quarter  of  section  '""'"1  'or  '^J  "Rent  or  »g«ij«.  to  l»  »P- 

18.  township  183.  range  46,  alleged  to  be-  P".""^o^y  "'^  «°'*,™°' •>' "H^*^  J^"^  ** 

long  to  the  plalntlfl,  aid  which  was  daimed  '"t"™,  State,   to  select,   subject  to  the  ap- 

by  Qie  defendant.  P/ov^l  of  the  Sewetary  rt  the  Interior   from 

The  bill  WBS  filed  April  39,  1881.  and  set  Jl"*  '""d"  of    he  Un^ed  States  neamt  to  the 

forth  at  great  length  Uie  various  steps  by  "e™  «'  sections  above  specified    so  mudi 

which  the  plaintiff  derived  IM  claim  of  title,  '?"'*.  in  alternate  sect  ons.  or  parts  of  .00- 

arorred  that  the  defendant  had  no  valid  title  'l°?f','"  ?**"'*  """f'   "  *"?  "f^  "  """ 

United  States  have  sold,  or  otherwise  appro- 

Hoi*-^.  to  told  ffrontj  to  mOrood..  see  not.  tc  Plated,  or  to  which  the  rigbta  of  pre-emption 

KaiMa. Pac. B. Co.  v.  Atcbtaon, T  A 8. 7  B. Oo. a  have   attached,    as   aforesaid;    which   looda 

IM.  (thus  selected  in  lisu  of  Uum  sold,  and  (o 

117  V.  8.  ^'^^ 
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which  pre-emption  rights  have  attached  as 
aforesaid,  together  with  the  sections  and 
l^^^J  parts  of  sections  designated  by  odd  numbers 
as  aforesaid,  and  appropriated  as  aforesaid) 
shall  'be  held  hj  the  Territory  or  future  State 
of  Minnesota  iot  the  use  and  purpose  afore- 
said :  Provided,  That  the  land  to  be  so  lo- 
cated shall  in  no  case  be  further  than  fifteen 
miles  from  the  lines  of  said  roads  or  branches, 
and  selected  for  and  on  account  of  each  of 
said  roads  or  branches." 

Section  8  provides:  "That  the  said  lands 
hereby  granted  to  the  said  Territory  or  future 
State  shall  be  subject  to  the  future  disposal 
of  the  Legislature  thereof  for  the  purposes 
herein  expressed  and  no  other." 

Section  4  defines  the  manner  In  which  the 
lands  granted  shall  be  disposed  of  by  the 
Territory  or  future  State. 

The  Act  of  1865  enlarged  the  original  grant 
from  six  to  ten  sections  per  milo  on  each  side 
of  the  road,  and  the  indemnity  limits  from 
fifteen  to  twenty  miles. 

To  carry  out  the  provisions  of  the  Grant- 
ing Act,  the  Territorial  Legislature  passed 
an  Act  creating  the  Minnesota  and  Pacific 
Railroad  Company,  and  bestowed  upon  it  the 
lands  which  had  been  granted  to  the  Terri- 
tory ;  and  by  the  same  Act  the  terminus  of 
the  main  line  of  the  road  was  fixed  at  Breck- 
inridge, at  the  mouth  of  the  Sioux  Wood 
River,  as  the  point  **  between  the  foot  of  Big 
Stone  Lake  and  the  mouth  of  the  Sioux 
Wood  River,"  referred  to  in  the  Act  of  Con- 
gress. 

On  the  5th  of  December,  1857,  the  company 
filed  with  the  conmiissioner  of  the  (General 
"Land  Ofiloe  a  map  showing  the  definite  loca- 
tion of  the  main  line  of  the  road  as  far  west 
as  Breckinridge ;  but  as  the  public  surveys 
at  that  time  extended  only  to  the  west  line 
of  range  88 — about  half  the  length  of  the 
road — it  was  not  accepted  as  the  map  of  defi- 
nite location  by  the  land  ofllce  any  further 
west  than  the  surveys  extended.  After  the 
surve^rs  had  been  completed  as  far  west  as 
Breckinridffe,  the  company  filed  another  map 
of  definite  location  for  the  remaining  part  of 
the  road,  which  was,  in  reality,  a  map  of 
the  original  location  made  to  conform  to  the 
public  surveys.  The  exact  date  of  the  filing 
of  this  latter  map  and  its  acceptance  by  the 
Land  Department  does  not  appear  in  the  rec- 
ord, but  it  was  prior  to  May  25,  1869. 

The  railroad  was  completed  to  Breckin- 
[532]  ridge  within  the  time  limited  by  the  Act  of 
"MjBsch  8,  1865,  supra.  It  is  conceded  that 
the  tract  in  controversy  is  part  of  an  odd 
section  lyins  within  six  miles  of  the  line  of 
the  road,  and  that  the  appellant  has  succeeded 
to  all  Uie  rights  and  privileges  respecting 
the  grant  that  were  originally  conferred  upon 
the  Territory  of  Minnesota  and  by  its  Legis- 
lature conferred  upon  the  Minnesota  and 
Pacific  Railroad  Company. 

The  main  contention  of  the  appellee  is 
that  this  land,  although  within  six  miles  of 
the  line  of  the  road  as  definitely  located  and 
as  actually  constructed,  and  otherwise  con- 
forminfi^  to  the  description  of  the  lands 
rranted  bv  the  Act  of  1857,  was  not  granted 
Bv  that  Act^  because  it  lies  outside  of  the 
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limits  of  the  present  State  of  Minnesoti^ 
within  what  is  now  the  State  of  North  Da- 
kota, although  at  the  date  of  the  grant  it  lay 
within  the  limits  of  Minnesota  Territorj. 
This  contention  is  based  upon  the  following 
theory :    At  the  time  the  grant  of  1857  wis 
made'  Minnesota   was   a   Territory,    wboie 
western  boundary  was  the  Missouri  River. 
Five  days  prior  thereto,  to  wit,  February  S8, 
1857,  Congress  pass^  an  Enabline  Act  for 
the  proposed  State  (11  Stat.  166),  which  des- 
ignated the    western    boundary  thereof  m 
follows:    "Beginning  at  the  point  in  the 
centre  of  the  main  channel  of  the  Red  Riyer 
of  the  North,  where  the  boundary  line  b^ 
tween  the  United   States  and   the  British 
possessions  crosses  the  same ;  thence  up  the 
main  channel  of  said  river  to  that  of  the 
Bois  des  Sioux  River ;  thence  [up1  the  main 
channel  of  said  river  to  Lake  Travers ;  thenoe 
up  the  centre  of  said  lake  to  the  soutliera 
extremity  thereof ;  thence  in  a  direct  line  to 
the  head  of  Big  Stone  Lake ;  thenoe  through 
its  centre  to  its  outlet ;  thence  by  a  due  south 
line  to  the  north  line  of  the  State  of  Iowa.' 
Under  this  Enabling  Act  the  btate  of  Minne- 
sota was  organized  and  admitted  into  the 
Union  May  11,   1858.     11  Stat.  285.    It  ii 
said  that  it  has  been  the  settled  policy  of  the 
government  to  confine  land  erants  made  in 
aid  of  railroads  wholly  wiwin  a  State  or 
Territory  .to  lands  lyine  within  the  same 
State  or  Territory,  and  that,  therefore,  inas- 
much as  the  land  in  this  case  is  outside  of 
the  State  of  Minnesota,  although  within  tiie 
limits  of  the  Territory  as  it  existed  st  the 
date  of  the  grant,  it  cannot  be  included  in  [0 
the  grant  to  this  branch  of  the  road  lying 
wholly  within  the  State. 

This  was  the  conclusion  reached  bv  the 
circuit  court,  in  view  of  the  ruling  of  the 
Land  Department  and  the  refusal  of  the 
Secretary  of  the  Literior,  in  the  adjustment 
of  the  grant  to  this  branch  of  the  road,  t^ 
certify  to  the  State  any  lands  lying  beyoiui 
its  western  boundary  line,  which  ruling  ^e 
court  expressed  itself  unwilling  to  reverse 
or  to  jeopardize  the  rights  and  large  interests 
(including  a  prosperous  village)  that  were- 
said  to  have  grown  up  on  the  faith  of  it 
Against  this  conclusion  there  are  strong,  and, 
in  our  view,  unanswerable,  objections. 

It  was  admitted  that,  according  to  the 
plain  letter  of  the  Statute,  the  grant  would 
include  lands  west  of  the  Bois  des  Sioox 
River,  in  Dakota,  and  that  the  land  in  con- 
troversy is  within  that  grant.  It  is  also 
conceded  that  Congress  has  the  power  to  grant 
to  a  State  lands  in  another  State  or  Territory, 
to  aid  in  the  construction  of  a  railroad 
wholly  within  its  own  limits.  But  it  is 
argued  that  the  positive  and  express  provis- 
ion of  l^e  law  must  give  way,  and  be  con- 
trolled by  the  presumption  founded  upon  an 
alleged  policy  of  the  government,  that  Con- 
gress, having  in  view  the  probable  organiza- 
tion of  Minnesota  Territory  into  a  State, 
intended  to  restrict  the  grant  in  question  to 
lands  within  ttte  limits  of  such  future  State. 
We  see  much  in  the  Act  itself  and  in  the 
circumstances  which  attended  its  enactment 
that  repels  such  presumption.  In  the  first 
place,  what  is  called  the  uniform  and  settled 
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policy  of  the  government  to  confine  land 
grants,  in  the  manner  described,  as  far  as  it 
exists,  was  establislied  by  the  express  pro- 
visions of  statutory  enactments,  and  not  by 
any  construction  of  the  Interior  and  Law 
Departments  of  the  government,  wherein  they 
have  assum^  to  find  an  opposition  between 
the  actual  text  of  the  law  and  the  public 
policy  of  the  government,  making  the  former 
yield  to  the  latter  as  expressive  of  the  intent 
of  Congress. 

In  most  if  not  all  of  the  grants  of  land 
made  to  the  various  States  in  aid  of  rail- 
roads within  their  respective  limits,  some 
words  of  limitation  were  used  to  denote  that 
^^1  the  grant  was  restricted  to  lands  within  each 
particular  State,  when  such  restriction  was 
intended.  Thus,  in  the  Act  of  1857  now 
under  consideration,  the  terminus  of  the 
second  line  of  road  provided  for  was  at  **the 
southern  boundary  of  the  Territory, "  and  the 
terminus  of  the  branch  of  that  road  was  at 
the  "north  line  of  the  State  of  Iowa.**  The 
Act  of  June  29,  1854  (10  Stat.  302),  which 
was  repealed  August  4,  1854  (Id.  575), 
granted  lands  to  the  Territory  of  Minnesota 
to  aid  in  the  construction  of  certain  railroads, 
one  of  which  was  to  nm  from  the  southern 
line  of  the  Territory  via  certain  mentioned 
points  to  the  eastern  line  of  the  Territory. 
The  Act  of  June  8,  1856  (11  Stat.  20),  granted 
lands  to  Wisconsin  in  aid  of  a  railroad  from 
Fond  du  Lac  northerly  to  the  state  line ;  and 
an  Act  of  the  same  date  (Id.  21)  made  a 
grant  of  lands  to  Michi^n  in  aid  of  a  road 
to  run  from  Little  Bay  de  Noquet  via  certain 
points  to  "the  Wisconsin  state  line.**  The 
Act  of  March  3,  1863  (12  Stat.  772) ,  granted 
lands  to  Kansas  in  aid  of  a  railroad  to  run 
from  Leavenworth  via  certain  other  points  to 
the  "southern  line  of  the  State;"  and  also 
in  aid  of  a  railroad  to  run  from  Atchison  via 
Topeka  to  the  "western  line  of  the  State. ** 
The  Act  of  May  5,  1864  (18  Stat.  64) ,  granted 
to  the  State  of  Minnesota  to  aid  in  the  con- 
struction of  a  railroad  from  St.  Paul  to  Lake 
Superior  "every  alternate  section  of  public 
land,  etc.,  within  Minnesota. '^  The  Act  of 
July  4,  1866  (14  Stat.  87),  granted  lands  to 
Minnesota  to  aid  in  the  construction  of  a  road 
from  Houston  to  the  "  western  boundary  of 
the  State,"  and  for  another  road  from  Hast- 
ings to  a  point  on  the  "  western  boundary  of 
the  State."  The  Act  of  July  26,  1866  (14 
Stat.  289),  granted  lands  to  the  State  of 
Kansas  to  aid  in  the  construction  of  a  south- 
em  branch  of  the  Union  Pacific  railroad, 
which  was  designated  to  nm  from  Fort  Riley 
wa  certain  named  points  to  the  "southern 
line  of  the  State  of  Kansas."  See  also  the 
Florida-Alabama  grant  hereafter  refeired  to ; 
Act  of  May  15,  1856  (11  Stat.  9),  granting 
lands  to  the  State  of  Iowa  to  aid  in  the  con- 
struction of  certain  railroads  In  that  State ; 
Act  of  May  12,  1864  (18  Stat.  72),  granting 
I  lands  to  the  State  of  Iowa  to  aid  in  the  con- 
I  stniction  of  a  railroad  in  that  State ;  and  Act 
of  July  2,  1862  (12  Stat.  508),  donating  pub- 
lic lands  to  the  several  States  and  Territories 
which  may  provide  colleges  for  the  benefit 
of  agriculture  and  the  mechanic  arts. 

These   Statutes  are  all   in  harmony  with 
the  construction  which  we  think  should  be 
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put  upon  the  Act  under  consideration.  In 
almost  the  same  language  in  which  those 
Statutes  grant  lands  to  States,  this  Act  pro- 
vides "  tmit  there  be  and  is  hereby  granted  to 
the  Territor}'  of  Minnesota,  for  the  purpose 
of  aiding  in  the  construction  of  railroaos," 
and  then*'  proceeds,  in  words  no  less  express 
and  precise  than  the  words  of  the  Statutes 
above  cited,  to  defina  the  lines  of  the  differ- 
ent roads  and  branches,  to  designate  the 
points  of  their  termini,  and  to  declare  the 
terms,  extent,  location  and  limitations  of  the 
grants,  all  within  the  limits  of  the  Terri- 
tory. Not  a  word  in  any  section  or  provis- 
ion of  the  Act  indicates  an  intention  of 
Congress  to  confine  the  grant  within  the 
1  imi  ts  of  the  con  tempi  ated  State.  The  words 
of  the  grant  are :  "Every  alternate  section 
of  land  designated  by  odd  numbers  for  six 
[ten]  sections  in  width  on  each  side  of  each 
of  said  roads  and  branches."  Each  of  what 
roads  and  branches?  Such  as  are  b^  the  ex- 
press terms  of  the  Act  confined  within  the 
proposed  boundaries  of  the  future  State  ?  The 
question  is  answered  by  the  Act  itself.  It 
provides  for  four  separate  roads  and  two 
branches,  particularly  designating  the  points 
from  which  each  is  to  start,  and  the  limits 
within  which  the  terminus  of  each  may  be 
fixed.  It  expressly  desiniates  the  terminus 
of  the  third  of  these  roads  (the  Winona  and 
St.  Peters)  at  "a  point  on  the  Big  Sioux 
Biver,  south  of  the  forty-fifth  parallel  of 
north  latitude,"  some  80  or  40  miles  beyond 
the  boundary  of  the  State ;  and  that  of  the 
one  under  consideration,  which  might  have 
been,  if  so  directed  by  the  Territorial  Legis- 
lature, also  fixed  beyond  the  western  bound- 
ary, and  yet  be  within  the  terms  of  the  Act. 
These  provisions  are  all  embodied  in  the 
same  section,  and  all  of  them  alike  consti- 
tuted legislation  in  reference  to  the  proposed 
State,  and  if  one  was  limited  by  the  pre- 
sumption of  the  rule  of  construction  con- 
tended for,  so  were  all  the  others.  For  they 
all  prescribed,  with  respect  to  the  extent  of 
the  grant,  the  same  terms,  putting  each 
grant  on  the  same  footing  in  proportion  to  [536 
the  length  of  the  road,  t*.  e, ,  "  every  alternate 
section  of  land  designated  by  oda  numbers 
for  six  [ten]  sections  in  width  on  each  side 
of  each  of  said  roads  and  branches. "  Again, 
it  is  to  be  observed  that,  after  the  State  of 
Minnesota  was  organized  and  admitted  into 
the  Union,  with  its  boundaries  fixed  by  the 
Enabling  Act,  Congress  passed  an  Act,  May 
12,  1864,  as  to  one  of  these  roads,  and  March 
8,  1865,  as  to  all  the  others,  renewing  the 
grant  of  1857,  and  enlarging  it  from  six 
to  ten  miles  on  each  side  of  said  roads  and 
branches,  and  nothing  is  said  in  either  of 
them  to  indicate  any  restriction  to  the  state 
limits  of  the  lands  originally  granted,  or 
those  added  to  the  grant.  We  think  that 
the  language  of  those  Acts  Is  too  plain  and 
unequivocal  to  need  or  even  to  admit  the 
aid  of  an  extrinsic  rule  of  construction  to 

fet  at  the  intent  and  meanine  of  Congress, 
'he  assumption  of  the  appellee,  that  the 
uniform  policy  of  the  government,  as  it  is 
called,  arose  from  the  construction  put  by 
the  administrative  department  upon  railroad 
grants,  and  that  it  arose  with  respect  to  the 
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very  first  grant  made  by  Congress  in  aid  of  I 
a  railroad,  is  erroneous.  Counsel  for  the| 
appellee  have  failed  to  bring  to  our  attention 
any  instance  of  such  a  construction,  except 
the  one  now  before  the  court.  Had  any  such 
cases  been  presented  when  the  language  of 
the  statutes  under  consideration  was  dubious 
and  open  to  different  interpretations,  the  es- 
tablished construction  of  them  by  the  de- 
gartment  charged  with  their  execution  would 
ave  very  great  force  and  generally  a  con- 
trolling one  in  the  formation  of  the  judg- 
ment ot  this  court ;  but  where  a  statute,  as 
in  this  case,  is  clear  and  free  from  all  am- 
biguity, we  think  the  letter  of  it  is  not  to 
be  disregarded  in  favor  of  a  mere  presump- 
tion as  to  what  is  termed  the  policy  of  the 
government,  even  though  it  may  be  the 
settled  practice  of  the  department. 

We  have  already  stated  what  we  think  the 
general  policy  established  b^  Congress  has 
been  in  respect  to  the  restriction  of  land 
grants  made  in  aid  of  railroads  to  be  con- 
structed wholly  within  a  State  or  Territory ; 
but  we  are  of  opinion  that  the  alleged  gen- 
eral policy  of  the  government  in  the  matter 
under  consideration  is  hardly  so  broad  as  is 
;587]  claimed  for  it.  We  do  not  think  it  can  be 
safely  asserted  that  it  has  been  a  general 
policy  of  the  United  States  government  to 
restrict  a  grant  made  to  a  State,  in  aid  of 
railroads,  to  lands  within  such  State,  where 
a  part  of  the  line  of  road  extended  into  one 
of  the  Territories.  As  we  have  already 
shown,  that  part  of  the  grant  to  the  Winona 
and  St.  Peters  division,  by  the  Act  of  1867, 
was  never  construed  to  have  that  effect. 

Another  case  to  which  we  now  refer  Is 
conclusive  upon  that  question.  By  the  first 
section  of  the  Act  of  Congress  of  July  23, 
1866  (14  Stat.  210),  there  was  granted  to  the 
State  of  Kansas,  for  the  use  and  benefit  of 
the  St.  Joseph  and  Denver  City  Railroad 
Company,  a  Kansas  corporation,  to  aid  in 
the  construction  of  a  railroad  from  Elwood, 
Kansas,  westwardly  via  Marysville  in  that 
State,  so  as  to  effect  a  Junction  with  the 
Union  Pacific  Railroad,  or  any  branch  thereof, 
not  further  west  than  the  one  hundredth 
meridian  of  west  longitude,  every  alternate 
section  of  land  designated  by  oda  numbers, 
for  ten  sections  in  width  on  each  side  of  the 
road  to  the  point  of  intersection.  Such 
point  of  Intersection  was  in  what  was  then 
the  Territory  of  Nebrarica.  The  company 
filed  a  map  of  definite  location  of  its  line 
of  road  to  a  connection  with  the  Union 
Pacific  Railroad  Company  in  Nebraska, 
March  25,  1870,  and  built  sections  of  the 
road,  from  time  to  time,  as  far  as  Hasting, 
Nebraska,  where  it  made  a  junction  with 
the  Burlington  and  Missouri  River  Railroad, 
July  15,  1872.  It  never  made  a  junction 
with  the  Union  Pacific  Railroad,  unless  the 
Burlington  Road  is  a  branch  thereof.  The 
road  as  built  did  not  follow  its  line  of  defi- 
nite location,  but  deviated  from  it  in  some 
places  a  few  rods,  in  others,  several  miles. 
The  company  filed  its  articles  of  incorpora- 
tion in  the  office  of  the  secretary  of  state  of 
Nebraska,  April  1,  1873,  but  did  not  other- 
wise attempt  to  comply  with  the  laws  of  that 
State  in  respect  to  foreign  corporations  ex- 

770 


tending  their  lines  into  that  State     April 
13,  1870,  which  was  after  the  definite  location 
of  the  road,  one  Van  Wvck  entered,   at  the 
Beatrice  land  office  in  Nebraska,  a  portion 
of  an  odd  section  of  land  in  that  State  within 
ten  miles  of  the  road  as  definitely  located 
and  as  actually  built,   and  on  the  15tli  of 
November,  1871,  obtained  a  patent  therefor   [C 
from  the  United  States.     The  tract,  having 
been  claimed  by  the  railroad  company,  as  a 
part  of    its  grant,   was  sold  by  it  to  one 
Knevals,  who  brought  suit  in  the  Circuit 
Court  for  the  District  of  Nebraska  against 
Van  Wyck,   and  obtained  a  decree  in  that 
court  declaring  that  Van  Wyck  had  received 
his  patent  and  the  title   it  conveyed  in  trust 
for  the  company,  and  that  at  the  commence- 
ment of  the  suit  he  held  the  lands  in  trust 
for  the  complainant,  to  whom  it  was  further 
decreed  that  he  convey  them.     That  decree 
was  affirmed  by  this  court  at  October  Term, 
1882,  the  case  being  reported  as  Van  Wyek 
v.   EnevaU,  100  U.  S.  360  [27:    201].     One 
of  the  defenses  interposed  to  the  suit  was 
that  the  company  had  not  complied  with  the 
laws  of  Nebraska  allowing  foreign  railroad 
corporations  to  extend  their  roads  into  tliat 
State.     In  treating  of  that  point  this  court 
said  (p.  360)  :    "  As  to  the  want  of  compli- 
ance with  the  conditions  imposed  by  the 
laws  of  Nebraska,   allowinj?  railroad  com- 
panies organized  in  other  States  to  extend 
and  build  their  roads  within  its  limits,  it  ii 
sufficient  to  say  that  when  the  grant  iras 
made  to  the  company  Nebraska  was  a  Terri- 
tory, and  it  was  entirely  competent  for  Con- 
gress to  confer  upon  a  corporation  of  any 
State  the  ri^ht  to  construct  a  road  within  any 
of  the  Territories  of  the  United  States.    The 
grant  of   land  and  a  right  of  way  for  the 
construction  of  a  road  to  a  designated  point 
within  the  Territory  was  sufficient  authority 
for  the  company  to  construct  the  road  to  that 
point.     It  may  be  well  doubted  whether  the 
State  subsequently  created  out  of  the  Terri- 
tory could  put  anj  impediment  upon  the 
enjoyment  or  the  right  thus  conferred. " 

Aaopting  the  reasoning  of  the  court  in 
that  case,  we  say  that  if  it  was  entirely 
competent  for  Congress  to  confer  upon  a  state 
corporation  the  right  to  construct  a  railroad 
in  any  of  the  Territories,  and  obtain  lands 
in  a  Territory  in  aid  thereof,  a  fortiori 
might  a  territorial  corporation,  under  con- 
gressional authority,  construct  a  railroad  in 
such  Territory  and  obtain  its  full  Quota  of 
lands,  even  though  a  part  of  the  Territory 
embracing  the  granted  lands  should  after- 
wards become  a  State. 

The  counsel  for  appellee,  to  sustain  their 
statement  as  to  the  ruling  and  action  of  the 
administrative  department  upon  the  land- 
grant  legislation,  cite  the  construction  given 
by  Attorney -General  Crittenden  to  the  Act 
of  September  20,  1850  (0  Stat.  460),  granting 
lands  to  the  States  of  Illinois,  Mississippi 
and  Alabama,  in  aid  of  a  railroad  from  Chi- 
cago to  Mobile.  The  first  section  of  that 
Act  granted  a  right  of  way  one  hundred  feet 
wide  through  the  public  lands  to  the  State 
of  Illinois,  for  the  construction  of  a  railroad 
through  the  public  lands  within  the  same 
limits,  followed  by  provisions,  in  the  first 
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Biz  sections,  declaring  the  terms,  limitations 
and  restrictions  of  the  grant,  with  two  other 
branches. 

By  the  second  section  there  was  granted  to 
the  State,  for  the  purpose  of  aiding  in  the 
construction  of  such  railroad  and  branches, 
eyery  alternate  section  of  public  land  des- 
ignated by  even  numbers,  for  six  seetions  in 
width  on  each  side  of  said  road  and  branches. 
The  third,  fourth,  fifth  and  sixth  sections 
detailed  the  manner  in  which  the  grant 
ihould  be  administered,  etc.,  and  the  seventh 
section  provided  as  follows :  **  That,  in  order 
to  aid  m  the  continuation  of  said  Central 
railroad  from  the  mouth  of  the  Ohio  River 
to  the  City  of  Mobile,  all  the  rights,  privi- 
leges and  liabilities  hereinbefore  conferred 
on  the  State  of  Illinois  shall  be  granted  to 
the  States  of  Alabama  and  Mississippi,  re- 
gpectively,  for  the  purpose  of  aiding  in  the 
construction  of  a  railrc^  from  said  City  of 
Mobile  to  a  point  near  the  mouth  of  the  Ohio 
River,  and  that  public  land  of  the  United 
States,  to  the  same  extent  in  proportion  to 
the  len^h  of  the  road,  on  the  same  terms, 
limitations  and  restrictions  in  every  respect, 
■hall  be,  and  is  hereby,  granted  to  said  States 
of  Alabama  and  Mississippi,  respectively.  ** 

In  the  adjustment  of  the  grant,  the  States 
of  Alabama  and  Mississippi  claimed  the 
right  to  take  lands  not  only  for  those  portions 
Of  the  road  within  the  boundaries  of  those 
States,  but  also  for  that  portion  in  Kentucky 
and  Tennessee,  and  that  question  was  sub- 
mitted to  the  Attorney-General  for  an  opin- 
ion. In  a  well-considered  and  clear  opinion 
that  officer  held  that  such  claim  of  those 
States  could  not  be  sustained,  and  that  each 
grant  was  confined  to  the  portion  of  the  line 
within  the  territorial  limits  of  the  grantee 
State.  There  is  in  that  opinion  not  the 
■lightest  reference  to  the  settled  policy  of 
the  government  as  a  rule  of  construction,  or 
as  in  any  way  indicating  the  intention  of 
Coneress;  not  the  slightest  hint  that  the 
woras  of  the  Statute  should  be  controlled  by 
any  presumotion  based  on  what  is  termed 
the  public  policy  of  the  government,  as  to 
the  restriction  of  land  grants.  His  conclu- 
sion was  based  upon  the  language  of  the 
Act,  holding  that  ''the  meaning  and  intention 
of  Congress  ''as  contained  in  the  seven  sec- 
tions of  the  Act  will  be  expressed  and  clearly 
understood'*  by  taking  the  first  six  sections 
6l  the  Act  and  applying  them  first  to  the 
State  of  Alabama  ana  then  to  the  State  of 
Mississippi,  etc.  Quotingsome of  the  words 
of  the  Act,  he  says :  "To  give  to  those 
words  a  different  construction  .  .  .  would 
lead  to  inexplicable  difficulties  and  to  con- 
sequences irreconcilable  with  plain  provis- 
ions of  the  Act."     5  Ops.    Atty-Gen.    603. 

The  other  case  cited  arose  under  the  Act 
of  May  17,  1856  (11  Stat.  16),  granting 
lands  to  the  States  of  Florida  and  Alabama 
"to  aid  in  the  construction  of  certain  rail- 
roads in  said  States.  **  The  claim  of  the 
State  of  Alabama  to  select  indemnity  lands 
lying  in  Florida  was  denied  by  the  then  At- 
torney-Oeneral  upon  the  authority  of  the 
opinion  of  Attorney- General  Crittenden  in 
the  Alabama-Mississippi  case  above  referred 
to.    Neither  of  these  cases  support  ttie  gen- 
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eral  policy  contended  for  by  the  appellee, 
and  each  is  entirely  unlike  the  one  under 
consideration,  where  the  entire  line  of  road 
and  the  entire  grant  of  lands  claimed  by  the 
appellant  are  within  the  limits  of  the  Terri- 
tory to  which  the  grant  was  made  as  it  thea 
existed. 

Furthermore,  at  the  time  the  grant  of  1857 
was  made,  the  State  of  Minnesota  had  no 
existence,  and  there  was  no  absolute  certainty 
of  there  being  such  a  State  before  the  road 
was  definitely  located  and  built.  Congress 
was  therefore  very  careful  as  to  the  terms  in 
which  the  erant  was  made.  In  the  granting 
clause  the  language  is  "  that  there  be  and  is 
hereby  grantea  to  the  Territory  of  Minnesota, " 
etc.,  while  in  other  parts  ox  the  Act,  even 
in  the  same  section,  the  grant  is  referred  to 
as  having  been  miade  to  the  Territory  or 
future  State.  It  is  thus  seen  that  the  lan- 
guage of  the  Act  was  framed  to  provide  for  [54 
the  administering  of  the  grant  either  by  the 
Territory  or  by  the  future  State.  The  object 
to  be  accomplished  was  the  building  of 
railroads  to  those  parts  of  the  then  Territory 
which  were  the  most  thickly  settled,  and 
thus  fcive  to  the  settlers  so  many  highways 
of  commerce  to  the  eastern  markets ;  and  it 
was  of  little  concern  to  Congress  whether 
the  then  Territory  or  the  future  State  was 
the  means  of  accompl ishing  the  object.  Now, 
had  the  grant  been  wholly  administered  by 
the  Territory,  the  question  under  considera« 
tion  would  never  have  arisen.  For  had  no 
State  been  created  until  after  the  grant  was 
administered,  it  is  not  conceived  how  the 
question  could  have  arisen.  It  hardly  seems 
probable  that  Congress  intended  the  grant 
to  mean  one  thing  if  administered  by  the 
Territory,  and  anotner  thing  if  administered 
by  the  State ;  or,  to  speak  more  accurately, 
that  the  ^rant  should  be  of  a  certain  extent 
if  administered  by  the  Territory,  and  bo 
greatly  diminished  if  administered  by  the 
State. 

Again,  it  is  settled  law  that  railroad 
grants,  such  as  the  one  under  construction, 
are  grants  in  prcetenti,  and  take  effect  upon 
the  sections  ox  land,  when  the  road  is  aefi- 
nitely  located,  by  relation,  as  of  the  date  of 
the  grant.  Van  Wyek  v.  KnevaU,  106  U.  S. 
860  [27:  201].  Had  this  line  of  road  been 
definitely  located  before  the  State  of  Minne- 
sota was  admitted— that  is  to  say,  if  the 
right  of  the  road  had  attached  to  its  granted 
lands  while  Minnesota  was  yet  a  Territory — 
would  it  be  seriously  contended  for  an  in- 
stant that  the  land  now  in  dispute  did  not 
pass  under  the  grant?  Wo  think  not,  and 
yet  such  is  the  legitimate  consequence  of  the 
appellee's  contention. 

It  is  also  urged  that  these  lands  did  not 
pass  under  the  ^nt  of  1857,  because  at  that 
time,  they  were  in  the  occupancy  of  the  Sis- 
seton  ana  Wahpeton  bands  of  Indians.  The 
sixth  section  of  the  Act,  however,  made  pro- 
vision for  such  an  emergency.  It  is  there 
declared  as  follows:  "That,  in  case  any 
lands  on  the  line  of  said  roads  or  branches 
are  within  any  Indian  territory,  no  title  to 
the  same  shall  accrue,  nor  shall  the  same  be 
entered  upon  by  the  authority  of  said  Terri- 
I  tory  or  State,  until  the  Indian  title  to  the 
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same  shall  have  been  extinguished. "  By  that 
421  section  the  right  of  Minnesota  to  lands  with- 
•"  in  the  Indian  country  was  made  somewhat  in 
the  nature  of  a  float,  to  become  vested  when 
the  Indian  title  was  extinguished.  When 
the  road  was  definitely  located  and  the  In- 
dian title  was  extinguished,  the  land  passed 
to  the  State  for  the  benefit  of  the  road.  ButU 
V.  Northern  Pam.  B,  Co.,  119  U.  8.  W  [80: 
380].  The  title  of  the  appellant  is  com- 
plete, and  neither  the  appellee  nor  the  North- 
em  Pacific  Railroad  unaer  which  he  claims 
ever  had  any  title  to  the  land  in  controversy. 

It  is  immaterial  that  the  appellant  did  not 
begin  its  suit  at  an  earlier  date.  The  decis- 
ion against  it  by  the  Secretary  of  the  Inter- 
ior, in  1871,  was  not  binding  as  to  the  law 
of  the  case,  and  the  bringing  of  the  suit  in 
1884  was  in  time. 

Decree  retereed,  and  came  remanded  to  the 
Circuit  Court  foith  direetiona  to  enter  a  decree 
in  eoneonanee  tcith  this  opinion. 
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EDWIN  A.  MERRTTT,  Collector  of  the 
Port  of  N»w  Tork,  Flff,  in  Err., 

V, 

DONALD  OAMEBON  bt 


(Bee  a.  a  Beporter'secLStt-tifia.) 

Duties,  token  liquidated— time  of  proteet  by  im- 
porters-departmental eonetruetum  cf  statute, 

1.  The  afloertalDment  and  liquidation  of  the  duties 
upoo'merobandlse  entered  In  bond  for  warehouse 
may  take  place  at  any  time  after  the  ori£rtoal  en- 
try  of  the  merctaaodifie,  and  need  not  be  delayed 
until  the  importer  withdraws  his  goods  for  con- 
iumption. 

-2.  The  ten  days  referred  to  in  seotton  2081,  Rev. 
Stat.,  within  which  the  Importer  is  allowed  to  pro- 
test, begin  to  run  upon  the  aBcertainment  and 
liquidation  of  the  duties  upon  the  merchandise 
imported. 

•S.  A  regulation  of  a  department  cannot  repeal  a 
statute;  and  a  departmental  construction  of  a 
statute  is  not  conclusiTe  or  binding  upon  the 
courts  unless  such  construction  has  been  contin- 
uously in  force  for  a  long  time,  and  then  cmly 
when  the  statute  is  doubtful  and  ambiguous. 

[No.  84.] 

ArguedNo9, 19,90,1890,  Decided  Dec.  2t,  1890, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  Judgment  for  plaintiff  in  an 
action  to  recover  duties  on  merdiandise  illegally 
exacted.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  H.  Tait,  SoUdtor-Oen.,  for  plain- 
tiff in  error. 

Mr,  Stephen  G.  Clarke,  for  defendant  in 
error: 

Whatever  conclusion  the  court  might  other- 
wise come  to  is  controlled  by  the  action  of  the 
Treasury  Department  in  its  contemporaneous 
construction  of  section  2981. 

Nora.— ^«  to  lien  of  United  States  for  duties^ 
note  to  United  States  v.  860  Chests  of  Tea.  5:  700. 

As  to  action  to  recover  back  duties  paid  under  pro- 
test; protests  how  made,  and  its  egect^—see  note  to 
Ore^  T.  Thompson,  IS:  8B7. 
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United  States  v.  Benson,  2  Cliff.  512;  Bobert- 
son  ▼.  Downing,  127  U.  8.  607,  018  (82:  2», 
271). 

In  the  case  of  a  doubtful  end  ambiguous  Isw 
the  contemporaneous  construction  of  those  who 
have  been  called  upon  to  carry  it  into  effect  is 
entitled  to  great  respect. 

Edward  v.  Darby,  25  U.  8.  12  Wheat  210(6: 
604);  United  States  v.  State  Bank,  81  U.  S.  6 
Pet.  20  (8:  808);  United  States  y.  Maodanid,  81 
U.  S.  7  Pet.  1  (8:  687);  Surged  v.  Lapiee,  49 
U.  8.  8  How.  48  (12:  982);  Brnyihe  v.  Fisks, 
90  U.  S.  28  Wall.  874  (28:  47);  United  Statesv. 
Moore,  95  U.  S.  760  (24:  588);  United  States  v. 
Pugh,  99  U.  S.  265  (25:  822);  Swift  d  C.  d  B 
Co,  V.  United  States,  105  U.  8.  691,  695  (26: 
1108,  1109);  United  States  ▼.  Hill,  120  U.  a 
169,  182  (80:  627,  682);  United  States  ▼.  Phil, 
brick.  Id.  52,  59  (559,  561);  Brown  t.  United 
States,  118  U.  8.  568,  571  (28:  1079,  1080); 
Burge  y.  Smith,  21 N.  H.  882. 

Mr,  Justice  Lamar  delivered  the  opinion  (^ 
of  the  court : 

This  was  an  action  at  law  by  Donald  Cam- 
eron and  Donald  E.  Cameron,  composing  the 
firm  of  Cameron  &  Co.,  importers,  against 
the  Collector  of  the  Port  of  New  York,  to 
recover  certain  duties  alleged  to  have  been 
illegally  exacted  on  a  cargo  of  sugar  and 
molasses.  The  only  defense  that  appears  to 
have  heen  pleaded  was,  that  the  protest  of 
the  importers  against  such  exaction  of  duties 
had  not  been  made  within  ten  days  from  the 
ascertainment  and  liquidation  of  the  duties, 
as  required  by  section  2931  of  the  Revised 
Statutes.  The  case  was  tried  before  Judge 
Shipman  and  a  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  importers  for 
the  sum  of  $1,759.84;  and  the  Collector 
thereupon  sued  out  a  writ  of  error. 

The  bill  of  exceptions,  made  part  of  the 
record,  shows  the  following  undisputed  facta : 
On  the  26th  of  July,  1880,  Cameron  A  Co. 
imoorted  into  the  IJnited  States  at  the  Port 
of  New  York,  from  Dcmerara,  by  the  steamer 
Restless,  a  cargo  of  sugar  and  molasses,  and 
made  entry  or  the  same  for  warehouse,  in 
bond,  under  the  laws  of  the  United  States 
for  l^e  warehousing  of  merchandise  in  bond. 
The  estimated  duties  on  the  whole  cargo 
amounted  to  $11,195.11 ;  and,  pursuant  to 
law,  the  importers  gave  a  bond  to  the  United 
States,  in  the  penal  sum  of  $28,000  (about 
double  the  amount  of  the  estimated  duties) , 
containing  the  following  condition:  "T^at 
if,  within  one  year  from  the  said  date  of 
original  importation,  the  said  goods,  wares 
and  merchandise  shall  be  regularly  and  law- 
fully withdrawn  from  public  store  or  bonded 
warehouse  on  payment  of  the  legal  duties 
and  charges  to  which  they  shall  then  be  sub-  t\ 
ject ;  or  if,  after  the  expiration  of  one  year 
and  within  three  years  from  th^  said  date  of 
original  importation,  they  shall  be  so  with- 
drawn upon  the  like  payment,  with  ten  per 
centum  added  upon  the  amount  of  such  duties 
and  charges ;  or  if,  at  any  time  within  three 
years  from  the  said  date  of  original  impor- 
tation, they  shall  be  so  withdrawn  for  actual 
export  beyond  the  limits  of  the  United 
States, — then  the  above  obligation  to  be  void ; 
otherwise,  to  remain  in  full  force." 
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On  the  4th  of  August,  1880,  the  importers 
^thdrew  the  sugar  from  warehouse  for  con- 
sumption, and  paid  to  the  Collector  the  sum 
of  $10,918.56  as  the  estimated  duties  thereon, 
find  on  account  of  the  duties  to  be  afterwards 
^iscertained  and  liauidated  by  him.  The  ap- 
praisement of  both  the  sugar  and  molasses 
was  made  on  the  6th  of  August,  and  on  the 
20th  of  August  the  Collector  ascertained  and 
liquidated  the  duties  on  the  whole  cargo,  as 
imported,  fixing  them  at  $12,157.76,  and 
stamped  upon  the  entry  ''Liquidated,  and 
notified  importer  Aueust  90,  1880."  What 
was  meant  by ''liquidated,"  as  thus  used, 
was  that  the  entry  had  been  passed  regularly 
through  the  various  divisions  of  the  Col- 
lector s  oflloe,  and  the  duties  thereon  had 
been  finally  ascertained  and  fixed  by  the 
custom  ofllcials.  *'  Notified  importer"  meant 
that  the  fact  of  the  liquidation  had  been 
stated  on  a  sheet  of  paper  which  was  hung 
up  in  the  custom-house  for  the  information 
of  the  importer.     On  the  10th  of  September, 

1880,  the  importers  withdrew  the  molasses 
from  the  warehouse  for  consumption,  and 
paid  to  the  Collector  the  balance  of  the 
•duties  assessed  on  the  whole  cargo,  to  wit, 
$1,244.21,  of  which  $827.50  was  the  whole 
amount  of  the  duty  on  the  molasses,  and 
$916. 71  was  the  balance  of  the  duties  assessed 
on  the  sugar. 

On  the  15th  of  September,  1880,  the  im- 
porters protested  in  writing  against  the  ex- 
action of  the  duties  on  the  sugar  as  excessive 
and  illegal,  and  on  the  same  day  appealed 
from  the  decision  of  the  Collector  to  the  Sec- 
retary of  the  Treasury.  On  the  22d  of  Jan- 
uary, 1881,  the  Secretary  afiirmed  the  Col- 
lector's decision,  and  on  the  19th  of  April, 

1881,  the  importers  brought  this  suit  to 
recover  the  duties  claimea  in  their  protest. 

5]  The  evidence  introduced  by  the  plaintiffs 
showed  that  the  excess  of  duties  paid  by 
them  over  and  above  the  legal  duties,  in- 
cluding interest  on  such  over-payments, 
amounted  to  $1,759.84.  It  also  showed  that 
where  merchandise,  all  of  which  was  covered 
by  one  bond,  was  withdrawn  from  a  ware- 
bouse,  for  consumption,  in  separate  quanti- 
ties, at  different  times,  the  auties  paid  on 
the  several  withdrawals  conformed  to  the 
estimated  duties  on  the  original  entry,  except 
that  the  last  or  final  withdrawal  was  not 
paid  or  settled  until  it  was  compared  with 
&e  warehouse  ledger  to  see  whether  the  cor- 
rect amount  of  duties  had  been  paid  on  the 
merchandise  previously  withdrawn.  If  either 
too  much  or  too  little  had  been  paid,  it  was 
noted  on  the  last  withdrawal,  and  a  settle- 
ment was  then  made  on  the  basis  of  the 
duties,  as  liquidated.  The  withdrawal  en- 
try of  the  molasses  made  September  10,  1880, 
bore  the  indorsement  in  red  ink,  "  To  close, 
$1,244.21;"  which  indorsement  meant  that 
that  amount  of  duties,  as  liquidated,  was 
yet  due  on  the  original  cargo  or  merchandise 
covered  by  the  bond.  Evidence  was  also 
introducea  tending  to  show  that  the  practice 
of  the  custom-house  in  New  York,  and  the 
action  of  the  Collector  in  the  case  of  the 
importation  in  suit,  were  in  accordance  with 
the  following  paragraph  of  art.  616  of  the 
l^neral  regulations  under  the  Custom- House 
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and  Navigation  Laws  of  the  United  States, 
etc.,  Issued  bv  the  Treasury  Department, 
January  1,  1874 :  "  Ooods  withdrawn  for  con- 
sumption may  be  taken  at  average  valuation — 
care  being  had  that  on  the  last  withdrawal 
the  entire  balance  of  duties  be  collected. 
Should  the  final  withdrawal  entry  be  for  ex- 
port or  transportation,  and  there  be  any  dif- 
ference between  the  actual  duty  and  tiie 
amount  due,  to  close  the  sum  due  on  ths 
warehouse  entry,  the  excess,  if  any,  shall  be 
refunded  on  the  last  withdrawal  for  con- 
sumption, and  the  deficiency,  if  any,  col- 
lected  on  amendment  to  the  entry. " 

At  the  close  of  the  testimony  the  plaintiffs 
moved  the  court  to  direct  the  Jury  to  find  a 
verdict  in  their  favor  for  the  sum  of  $1, 759. 84 ; 
and  the  defendant  moved  for  a  ver^ct  in 
his  favor,  on  the  ground  that  the  protest  of 
the  plaintiffs  had  not  been  made  within 
ten  oavs  after  the  ascertainment  and  liquida- 
tion of  the  duties  assessed  by  him  as  collector, 
as  required  by  section  2981  of  the  Revised 
Statutes.  The  court  denied  the  defendant's 
motion,  and  granted  that  of  the  plaintiffs. 
The  jury,  thereupon,  under  the  direction  of 
the  court,  found  a  verdict  for  the  plaintiffs 
for  the  sum  above  specified ;  and  ludgment 
having  been  entered  on  the  verdict,  the  de- 
fendant sued  out  a  writ  of  error,  as  before 
stated. 

There  is  but  one  question  in  the  case,  viz. : 
Was  the  protest  of  the  importers  made  within 
the  time  prescribed  by  section  2981  of  ths 
Revised  Statutes?  That  section  reads  as  fol- 
lows :  "  On  the  entry  of  .  .  .  any  mer- 
chandise, the  decision  of  the  collector  of 
customs  at  the  port  of  importation  and  entry, 
as  to  the  rate  and  amount  of  duties  to  be 

Said  ...  on  such  merchandise,  and  ths 
utiable  costs  and  charges  thereon,  shall  be 
final  and  conclusive  against  all  persons  in- 
terested therein,  unless  .  .  .  the  owner, 
importer,  consignee  or  agent  of  the  mer- 
chandise .  .  .  shall,  within  ten  days 
after  the  ascertainment  and  liquidation  of 
the  duties  by  the  proper  oflSoers  of  the  cus- 
toms, as  well  incases  of  merchandise  entered 
in  bond  as  for  consumption,  five  notice  in 
writing  to  the  collector  on  each  entry,  if  dis- 
satisfied with  his  decision,  setting  forth  there- 
in, distinctly  and  specifically,  the  grounds  of 
his  obiection  thereto,  ana  shall,  within 
thirty  davs  after  the  date  of  such  ascertain- 
ment and  liquidation,  appeal  therefrom  to 
the  Secretary  of  the  Treasury." 

Inasmuch  as  the  ascertainment  and  liqui- 
dation of  the  duties  in  this  case  was,  in 
fact,  made  on  the  20th  of  August,  1880,  and 
the  protest  of  the  importers  was  not  filed 
until  September  15  of  tne  same  year  (twenty- 
six  days  thereafter) ,  it  would  seem  to  have 
been  clearly  too  late,  under  the  Statute 
quoted.  The  contention  of  the  defendants 
in  error,  however,  seems  to  be  that  the  as- 
certainment and  liquidation  of  the  duties 
referred  to  in  section  2931,  from  which  the 
ten  days  begin  to  run,  should  have  been 
made,  under  the  law,  at  the  date  of  the  last 
or  final  withdrawal  of  the  merchandise  cov- 
ered by  the  bond ;  and  that,  as  the  protest 
was  filed  only  five  days  after  that  date,  it 
was  in  time.    The  decision  of  this  cxmrt  in 
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Wettrap  ▼.  United  States,  85  U.  8.  18  Wall. 
822,  829  [21:  768],  and  the  rulings  of  the 

547]  Treasaiy  Department  in  force  at  the  time  the 
proceedings  in  this  case  took  place  in  the 
custom-house,  are  relied  on  as  sustaining 
their  vie^i'ir 

It  is  undisputed  that  from  1870  to  May  2, 
1885  (which  period  embraced  the  time  when 
the  proceedings  in  this  case  took  place  in  the 
custom-house),  the  ruling  of  the  Treasury 
Department  was  that  a  protest  was  in  time 
if  made  within  ten  days  from  the  last  or 
final  withdrawal  of  the  merchandise  covered 
by  the  bond.  That  ruling  appears  to  have 
been  based  upon  some  expressions  found  in 
the  opinion  of  this  court  delivered  by  Mr. 
Justice  Strong  in  Westray*»  Case,  eupra,  de- 
cided at  October  Term,  1878.  But  in  that 
case,  as  appears  from  an  examination  of  it, 
the  Question  as  to  when  the  ascertainment 
and  liquidation  of  the  duties  should  take 
place  was  not  involved.  The  case  had  ref- 
erence, it  is  true,  to  section  14  of  the  Act  of 
June  80,  1864  (18  Stat.  214),  now  embodied 
in  section  2981  of  the  Revised  Statutes,  and 
was  a  suit  by  the  United  States  on  a  bond 
fi;iven  by  the  importers  on  the  entry  of  goods 
for  warehousing,  conditioned  for  the  payment 
of  the  duties  thereafter  to  be  ascertained. 
The  merchandise  was  withdrawn  for  con- 
sumption before  any  ascertainment  or  liqui- 
dation of  the  duties  had  taken  place,  upon 
the  payment  of  the  estimated  duties.  The 
collector  afterwards  ascertained  and  liquidat- 
ed the  duties,  and,  upon  the  refusal  of  the 
im[>orters  to  pav  the  difference  between  the 
duties  as  liquiaated  and  the  duties  as  esti- 
mated at  the  date  of  the  entry,  suit  was 
brought  on  the  bond,  in  the  name  of  the 
United  States,  to  recover  that  difference.  At 
the  trial,  the  importers  offered  to  prove  that 
the  duties  as  liquidated  were  excessive  and 
illegal,  and  that  they  had  never  received  any 
notice  of  the  liquidation  of  them  by  the 
collector.  It  was  held,  however,  that  the 
law  did  not  reouire  the  collector  to  notify 
the  importer  of  the  liquidation  of  the  duties, 
but  that  the  latter  was  under  obligation  to 
take  notice  of  the  collector's  settlement  of 
the  amount  of  them ;  that,  as  no  protest  had 
been  made,  and  no  appeal  had  been  taken  to 
the  Secretary  of  the  Treasury,  the  decision 
of  the  collector  had  become  final ;  and  that 
evidence  to  prove  that  the  duties  as  liquidated 

648]  were  excessive  and  illegal  was  not  admis- 
sible. The  language  of  the  opinion  which 
the  Treasury  Department  eviaently  relied 
upon  as  authorizing  the  ruling  that  the 
withdrawal  of  the  merchandise  from  the 
warehouse  for  consumption  was  the  liquida- 
tion of  the  entrv  referred  to  in  section  2981 
of  the  Revised  Statutes,  and  whidi  is  relied 
upon  here  to  sustain  the  contention  ot  the 
defendants  in  error,  is  as  follows:  *'The 
Statute,  and  the  treasury  regulations  estab- 
lished under  it,  require  that  the  duties  must 
be  ascertained  whenever  an  entry  is  made, 
whether  it  be  for  warehousing  or  for  with- 
drawal. In  practice,  it  is  true,  theliq|uida- 
tion  at  the  time  of  entry  for  warehousing  is 
little  more  than  an  approximate  estimate, 
and  it  is  mainly  for  the  purpose  of  deter- 
mining the  amount  of  the  bona  to  be  given. 
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It  is  made,  and  the  bond  is  given,  before  the 
goods  are  sent  to  the  warehouse,  or  even  to 
the  appraisers*  stores,  and  before  they  are 
weighed,  gauged  or  measured.  But  the  im- 
porter enters  them  and  gives  the  bond,  the 
amount  of  which  is  regulated  by  the  esti- 
mated amount  of  duties.  It  is  due  to  his  in- 
attention, therefore,  if  he  does  not  know 
what  that  estimate  is  at  the  time  when  it  is 
made.  Equally  true  is  it  Uiat  he  has  ample 
means  of  knowledge  of  the  second  or  correct 
liquidation — that  mode  at  the  time  of  the 
withdrawal  entry.  One  of  the  conditions  of 
his  bond  is  that  he  pay  the  amount  of  duties 
to  be  ascertained  unacr  the  laws  then  existinff 
or  thereafter  enacted.  He  is  thus  informed 
that  there  is  to  be  another  liquidation,  and 
that  the  law  requires  it  to  m  made  at  the 
time  when  he  snail  make  his  withdrawal 
entry,  and  when  the  duties  are  required  to 
be  paid." 

But  in  view  of  the  facts  in  that  case  tho 
language  referred  to  can  hardly  be  considered 
as  warranting  the  view  of  the  defendants  in 
error ;  for  the  withdrawal  of  the  merchandise 
in  that  case  occurred  before  the  final  liquida- 
tion of  the  duties  thereon,  and  if  tlie  im- 
porter be  required  to  protest  within  ten  dayi 
from  that  date,  it  might  follow  that  his  pro- 
test would  have  to  be  made  before  the  actail 
liquidation  had  taken  place.  That  is  to  saj, 
in  order  to  guard  against  all  contingencies 
he  would  be  required  to  protest  against  a 
future  liquidation  which  might  prove  to  be 
satisfactory  to  him  in  all  particulars.  Sudi 
a  conclusion  is  not  in  harmony  with  the  idea  [^ 
and  object  of  the  protest.  True,  as  held  in 
Davies  v.  Miller,  180  U.  S.  284  [32 :  982], 
the  clause,  **  within  ten  days  after  the  ascer- 
tainment and  li(}uidation  of  liie  duties," 
merely  fixes  the  limit  beyond  which  the  no- 
tice of  protest  shall  not  be  given,  and  not 
the  first  point  of  time  at  which  it  may  be 
given.  That  is  to  say,  the  notice  of  protest 
may  be  given  before  the  ascertainment  and 
liauidation  of  the  duties  (as  was  specifically 
ruled  in  that  case) ,  but  it  is  not  required  to 
be  given  until  some  time  wiUiin  ten  days 
after  the  liquidation. 

Indeed,  in  another  part  of  the  same  opinion 
in  Westray*8  Case,  the  learned  Justice  used 
language  entirely  inconsistent  with  the 
theory  of  the  defendants  in  error.  After 
stating  that  the  decision  of  the  collector  had 
become  final  by  reason  of  no  protest  having 
been  made  and  no  appeal  having  been  taken 
to  the  Secretary  of  the  Treasury,  he  said: 
**  The  same  considerations  lead  to  the  conclu- 
sion that  the  circuit  court  correctly  refused 
to  rule  that  the  ten  days  prescribed  by  the 
Statute,  within  which  notice  of  dissatisfac- 
tion is  re(^uired  to  be  given,  did  not  begin 
to  run  until  notice  of  the  collector's  liqui- 
dation was  given  to  the  plaintiffs  in  error,  or 
until  they  had  knowledge  thereof.  The 
limitation  of  the  right  to  complain  or  to 
appeal  commences  with  the  d!ate  of  the 
liquidation,  whenever  that  is  made.  No 
notice  is  required,  but  the  importer  who 
makes  the  entries  is  under  obligation  to  take 
notice  of  the  collector's  settlement  of  the 
amount  of  duties.  **  And  in  the  syllabus  of 
the  case  by  the  reporter  it  is  sai'^  -    "T1)^ 
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right  uf  the  importer  to  complain  or  appeal 
begins  with  the  date  of  the  liquidation, 
whenever  that  is  made."  Tl^ese  quotations 
abundantly  show,  we  think,  that  the  question 
as  to  when  the  ascertainment  and  liquidation 
should  take  place  was  not  considered  by  the 
court  at  all,  further  than  that  it  should  take 
place  some  time  after  the  entry  of  the  mer- 
chandise for  warehouse. 

We  find  nothing  in  the  statutes  or  in  any 
of  the  decisions  of  this  court  warranting  the 
construction  contended  for  by  the  defendants 
in  error,  that  the  ascertainment  and  liquida- 
tion of  the  duties  referred  to  in  section  2931 

]  should  be  made  at  the  date  of  the  final 
withdrawal  of  the  merchandise  from  the 
bonded  warehouse.  On  the  contrary,  we 
think  the  ascertainment  and  liquidation  of 
the  duties  on  merchandise  entered  in  bond 
for  warehouse  should  follow,  in  the  regular 
course  of  business,  as'  soon  after  the  entry  as 
is  convenient,  lust  as  in  the  case  of  mer- 
chandise entered  for  immediate  consumption. 
The  statutory  regulations  as  to  the  ascertain- 
ment and  liquidation  of  the  duties  are  the 
same  in  the  one  instance  as  in  the  other. 
Hie  measurement,  weighing  or  gauging  of 
the  merchandise,  the  inspection  and  appraisal 
of  it,  and  the  determination  of  its  dutiable 
value,  are  required  to  be  proceeded  with  ex- 
actly the  same  in  each  instance.  After  the 
ascertainment  of  those  facts  in  relation  to 
the  entry,  the  collector  has  to  decide  what 
the  duties  are  in  each  case.  His  decision  at 
that  time  is  the  ascertainment  and  liquida- 
tion of  the  duties,  referred  to  in  section  2981 ; 
and  there  would  seem  to  be  no  good  reason 
for  his  delaying  that  decision  in  the  case  of 
merchandise  entered  in  bond  for  warehouse 
until  the  convenience  of  the  importer  shall 
suggest  the  removal  of  the  merchandise  from 
the  warehouse. 

It  is  urged,  however,  that  section  2970  of 
the  Revised  Statutes,  when  construed  in  pari 
materia  with  section  2931,  leads  to  the  con- 
clusion that  the  liquidation  of  the  duties 
on  merchandise  entered  in  bond  should  be 
made  when  the  merchandise  is  withdrawn  for 
consumption.  We  do  not  think  so.  That 
section  is  as  follows:  **Anv  merchandise 
deposited  in  bond  in  any  public  or  private 
bonded  warehouse  may  be  withdrawn  for 
consumption  within  one  year  from  the  date 
of  original  importation  on  payment  of  the 
duties  and  charges  to  which  it  may  be  sub- 
ject bv  law  at  the  time  of  such  withdrawal ; 
and  alter  tlie  expiration  of  one  year  from 
the  date  of  original  importation,  and  until 
the  expiration  of  three  years  from  such  date, 
any  merchandise  in  bond  may  be  withdrawn 
for  consumption  on  pavment  of  the  duties 
assessed  on  the  original  entry  and  charges, 
and  an  additional  duty  of  ten  per  centum  of 
the  amount  of  such  duties  and  charges. " 

In  our  opinion  that  section  was  intended 
to  provide  for  cases  in  which  a  change  in 
the  rate  of  duty  had  been  made  by  statute 

1  while  the  merchandise  was  in  the  bonded 
warehouse.  FabbiH  v.  Murphy,  95  U.  8.  191 
P4 :  468J  ;  Act  of  March  14,  1866  (14  Stat. 
7^.  The  first  clause  of  the  section  means 
Simply  that  if  there  has  been  a  change  in 
fhc  rate  of  duty  after  the  merchandise  has 
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been  entered  In  bond,  and  the  withdrawal  of 
the  merchandise  takes  place  afterwards,  and 
within  one  year  from  the  date  of  the  importa- 
tion, the  duties  to  be  paid  are  such  as  are 
fixed  by  the  law  in  force  at  the  date  of  the 
withdrawal.  The  second  clause  of  section 
2970  provides  that  if  the  merchandise  re- 
main in  the  bonded  warehouse  more  than 
one  year  it  may  be  withdrawn  for  consump- 
tion at  any  time  within  three  years  upon 
the  payment  of  the  duties  and  charges  as- 
sessed upon  the  original  entry,  and  ten  per 
centum  in  addition.  The  phrase  ** duties 
as.sessed  on  the  original  entry,"  etc.,  evi- 
dently means  the  duties  on  the  original  entry 
as  finally  ascertained  and  liquidated,  within 
the  meaning  of  those  terms,  as  used  in  sec- 
tion 2981.  In  either  case,  if  the  statute 
changing  the  rate  of  duties  goes  into  effect 
after  the  liq^uidation  of  the  original  entry, 
a  reliquidation  must  necessarily  take  place. 
The  two  clauses  of  the  section  differ  in  one 
respect  only,  viz. ,  in  a  ten  per  cent  increase 
of  duties,  where  the  merchandise  remains  in 
the  warehouse  more  than  one  year,  and  is 
withdrawn  within  three  years  from  the  date 
of  importation.  This  construction  renders 
the  two  sections  of  the  Statute  harmonious. 

Upon  a  careful  examination  of  the  ques« 
tion  at  issue,  we  are  of  opinion  that  the  as- 
certainment and  liquidation  of  the  duties 
upon  merchandise  entered  in  bond  for  ware- 
house may  take  place  at  any  time  after  the 
original  entry  of  the  mercliandise,  and  that 
it  is  not  required  to  be  delayed  until  the 
importer  chooses  to  withdraw  his  goods  for 
consumption.  The  ten  days  referml  to  in 
section  2981,  within  which  the  importer  is 
allowed  to  protest,  begin  to  run  upon  such 
ascertainment  and  liquidation  of  the  duties; 
and,  therefore,  the  protest  in  the  case  at  bar 
was  too  late. 

In  arriving  at  this  conclusion  we  are  not 
unmindful  of  the  fact  that  the  defendants  in 
error  made  their  protest  in  accordance  with 
the  regulations  of  the  Treasury  Depai;^ment 
in  force  at  that  time.  A  regulation  of  a  de- 
partment, however,  cannot  repeal  a  statute ; 
neither  is  a  construction  of  a  statute  by  a 
department  charged  with  its  execution  to  be 
held  conclusive  and  binding  upon  the  courts 
of  the  country,  unless  such"  construction  has 
been  continuously  in  force  for  a  long  time. 
The  cases  cited  go  to  that  extent  and  no 
further.  In  regard  to  the  law  under  consid- 
eration the  construction  of  it  by  the  Treasury 
Department  has  not  been  uniform.  The  con- 
struction contended  for  by  defendants  in 
error  first  arose  in  1876  and  lasted  on\j  until 
1885,  since  which  time  the  construction  has 
been  the  same  as  in  this  decision.  There  is  no 
such  long  and  uninterrupted  acquiescence  in 
a  regulation  of  a  department,  or  departmental 
construction  of  a  statute,  as  will  bring  the 
case  within  the  rule  announced  at  an  early 
day  in  this  court,  and  followed  in  very  many 
cases,  to  wit,  that  in  case  of  a  doubtful  and 
ambiguous  law  the  contemporaneous  con- 
struction of  those  who  have  been  called  upon 
to  carry  it  into  effect  is  entitled  to  great  re- 
spect, and  should  not  be  disregarded  without 
the  most  cogent  and  persuasive  reasons. 
EdwardM  v.  IkiHiy,  25  IT.  8.  12  Wheat.  206 
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Q50-S67  SuPRBxx  CouBT  or  tbs  (Jnitxd  Statxil  Oct.  Tzn^ 

[6^  eO!1]  ;   United  Stntri  v.    Hill,  120  U.    B.  EtnddUmlBsiiii^asuUtodeereecerUlDdM^irall 

lOB,  163  [30 :  637,  632]  ;  BoberUon  t.  Down-  and  void,  and  for  od  sccount.    Afhuud. 
ins.  137  L.  S.  807  [33 :  269]  ;  and  very  many 

otiier  coses.  Statement  bv  Mr.  Ohief  Jrattee  Fnll«n 

llitvLdgmeatofthtCireuit  Court  it  reverud.  Brooke  Uackall,  Jr.,  filed  bla  bill  of  c<»- 
and  iU  eate  it  remanded  to  that  eorirl,    mill  plaint  in  the  Supreme  Court  of  the  District 
diredion*  to  let  emdt  the  verdict  and  ffrant  a  of  Columbia  on  the  Srst  day  of  June,  1888, 
ii«u  trUU.  against  George  W.  Casilear  and  wife,  LeoB> 
am  Hackall  and  wife,  Don  Barton  Hacktll, 
I  am  requested  to  say  that  Mr.   Juttiee  Beniamin  Mackall,  Louise  Owens  and  bra- 
Br«w«F  (TisseDts  from   this  opinion    and  band,  Catherine  Christy  and  husband,  Ed- 
Judgment,  on  tbe  ground  that  the  practice  of  muad  Brand  and  Mary  E.  Keller,  alleging 
the  Department  at  the  time  the  proceedings  that  Leonard,  Don  Barton  and  Benjamin  w«n 
in  the  custom-house  took  place,  and  the  sc-  hisbrothcra,  and  Louise  Owens  and  Catherina   r 
tion  of  the  Secretary  of  the  Treasury  in  the  Christy  his  sisters,  all  being  tbe  sole  siutIt. 
matter  of  the  protest  and  appeal,   ought  to  log  children  of  Brooke  Hackall,  8r.,  ud 
take  the  case  out  of  what  be  concedes  to  be  Martba  Mackall,  his  wife ;  and  that  Edmuod 
the  correct  construction  of  the  Statute.  Brand  and  Mary  E.  Keller  were  tbe  sole  sor- 
Tiving  children  of  Louis  Brand. 

The  bill   then  stated:    That  on  or  about 

December   21,    1863.    complainant    becuw 

BROOKE  U&GK&LL,  Appt.,  owner  in  fee  sfmple,  through  a  conreyian 

e  to  him  from  Charles  W.  Pairo,  George  Bin* 


(See  a.  a  Eteporter-s  ed.  SSS-UT.) 


follows : 


Lot  2,  square  fi ;  lota  8  and  7,  square  IT; 

.  lot  8,  square  81 ;  lot   16,   square  41 ;  lot  1, 

.  square  42 ;  lot  0,  square  48 ;  lot  12,  sqnslt 

a  eUtim.  >» :  lot   10,  square  62 ;  loU  18.    14  and  17, 

square  76 ;  and  a  copv  of  the   deed  was  UH 

L   IfadeedtaTolduponltB&oe.the  InUrfereiioe  neied.     That  on  or  aoout  May  G,  1866,  com- 

Dia  court  of  equltr  Id  a  suit  to  decree  the  deed  plainant  executed  hfs  promissorr  notes  totfat 

tobenullaadToldlsuDDeoeeMuy.  order  of  his  father,  and  a  deed   of  tnut  t> 

L   Wbera  one  lias  accepted  a  deed  rrom  his  father,  said  Brooke  Hackall,  Sr.,  as  trustee,  which 

oompleMlyooDdoDlDgcauus  of  oomplalnt  which  deed  was  acknowledged  before  the  latter  si 

be  h«d  agalnat  hli  father,  be  cannot,  after  hu  notary  public,    upon   lot  2,    square  0;  two 

fatber-s  death,  rob^nd  that  flnal  and  satls&u).  paru  of  lot  12,  square  58;  Md   lota  14,17 

™/ZM?IffC^,;,^Z',«^™'!^>S?''h^  lLndpartofl8,squa?e76.-whichwaarecoidsa 

outside  oianytblM  ID  dispute  between  mem.  his  t         »    laa'^      -j i.  r  

brathers.ndBU.w™sucoccdlndefeatln«the,ieed  June   S    1867     and  a   copy  whereof  was  «• 

in  a  controyerar  between  him  and  them.  M«i;  «>»'  there  was  no  consideration  fa 

8.    The  doctrine  onach«.  is  based  upon  ground,  or  the*  ^QOtff  •  but  tbey  were  made  for  the  SjB- 

public  poller,  which  require.  lor  the  peace  of  commodatlon  of  complainant's  father  for  ths 

society  the  dlacouraKemontolBiale  demands.  purpose  ol  borrowing  money  for  tbe  benefit 

l    Where  the  dlfflcultjrofdoiDgentlreJu,dce by  of  both,  but  no  money  was  borrowed    and  W 

reawn  of  the  death  Of  the  principal  wltnteeea,  or  '"^  ""^  Intended  that  any  claim  on  the  notes 

(romtbeoiifflnaltniniaotlouhavlnffbeooaieab-  should  be  setup  against   tbe  complainant, 

■cured b7tlme,iiattribulabletovroesu««]lsence  and  there  was  no  default  in  tbe  payment  of 

or  deliberate  delay,  a  court  of  equity  will  not  aid  the   same;  that   about   seTeu    years  after,  a 

a  party  whoeeappUcatloD  Is  thus  destitute  of  con-  varlaDce  occurring  between  complainant  and 

KlenoB,  good  faith  and  reasonable  dlUgenoe.  his  father,  his  father,  having   possession  ot 

1   Tbe  mere  asMrtlon  of  a  chilm.  unacoompaoied  the  notes,  without  complainant's  knowledga 

by  any  acttoglTeeireettoit.cannotBvalltokeep  or  consent,  advertised  said  property  for  Bl!^ 

aUTB a rl«hi  which  would othenirlse  be  precluded,  eicent   one   subdivision'  of  lots   13   and  14, 

[^o.  97.1  square  76,  which   had  in  the  meantime  beea 

Arguedlfov.  16,  Deo.  1. 1890.    Decided  Dee.  It,  otherwise  disposed   of  by  complainant ;  that 

iS90.  the  advertisement  (a  copy  of  which  waa  an- 
nexed) was  published  only  on  tlirec  succes- 

APPEALfromadecreeoftheSupremeCoun  Ive  days,  though   the   trust  deed  raquired  s 

of  the  District  of  Columbia  affirming  a  de-  publication   ofsiity   day8;thst   it  was  in- 

creeof  tbe  Special  Term  sustaining  a  demurrer  tended  that  the  sale  should  be  kept  concealed 

from   complainant,  and  it  was  not  held  oo 

Wti.—A»  to  raneeaalion  oj  a  Otti  or  a  cotKnW,  the  premiBea,  but  at  the   rooms  of  the  aac> 

^ttiiiUv,for  fTtmd,tonaolment  or  mtervorttenta-  tioneer :  that  no  bidden  were  present,  and  U 

tto^8ee™tetoNeWettv.Macfarland,a  «1.  the  insUnce  of  bis  father  the   properly   waa 

Attodeed:  im>md1mtiiaav.tiyrraud,iruanttv,  .truck  off  nominHllv  to   on<-  low-nh  R    Hill 

OBrtul  que  trust  (o7™if«.-i;ii>«!ii«v.-.ee«otiM  f'^"'".,  °o   money  being  ever  paid  b^   Hill, 

Harding  V.  Handy,  •:  «29,  snd  his  name  being  used  that  it  might  not 

At  (0  Statute  of  lAmitaUont.  in  earn  of  /roud,  tn  aPpesr  that  the  trustee  was   a   purchaser  at 

tqiMv,  aeti  note  Ui  Stearru  v.  Page,  IE:  629.  his  Own  sale ;  that  this  was  a  acherae  devised 

AttoStaivtaof  HmftatUmtiuanMtabUtawiaait  ^7  the  father  to  devest  the  son  of  his  prop- 

COK*.  see  not«  to  Thomas  V.  Bcockenbrough,  ft  t8T.  erty  and  obtain  It  himself  without  paying 
'M  IS7  U.  8. 
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anything  whatever  for  it ;  that  in  pursuance 
of  such  scheme,  a  deed  (a  copy  of  which 
was  annexed)  was  executed  by  Brooke  Mack- 
all,  Sr.,  as  trustee,  to  Hill,  for  the  nominal 
consideration  of  $2,000,  though  Hill  paid 
nothing ;  and  complainant  charged  that  the 
deed  was  void  and  of  no  effect.  This  deed 
was  dated  June  26,  and  recorded  July  2, 
1878. 

The  bill  further  averred  that  on  or  about 
March  18,  1867,  complainant  conveyed  to  one 
Horsell  (a  copy  of  which  deed  was  attached) 
lot  15,  square  41,  and  lot  5,  square  48,  in 
trust  to  secure  complainant's  promissory  note 
for  $1,000,  payable  one  year  after  date,  to 
the  order  of  his  father,  which  note  was  in- 
dorsed over  to  Mills  and  wife,  and  was  paid 
in  full  and  so  admitted  to  be  paid  by  a  deed 
conveying  the  same  propertv  dated  July  14, 
1868,  Dy  llorsell,  Mills  and  wife  and  com- 
plainant to  Louis  Brand  to  secure  in  trust 
complainant's  promissory  note  for  $2,000, 
payable  to  his  father's  order  one  year  after 
date  fa  copy  of  which  instrument  was  at- 
tachea)  ;  that  the  $2, 000  note  was  an  accom- 
modation note  and  made  to  raise  money  for 
Uie  common  benefit  of  both  parties,  but  no 
money  was  raised,  and  there  was  no  consid- 
eration for  the  note;  that  about  five  years 
thereafter,  there  occurring  a  variance  be- 
tween father  and  son,  the  father,  in  pursu- 
ance of  a  similar  scheme  as  that  charged  as 
to  the  other  parcels,  procured  Brand  to  ad- 
vertise the  property  for  sale,  and  though 
publication  for  three  weeks  was  required,  the 
advertisement  was  published  only  four  times 
•uccessively,  and  for  three  davs;  that  this 
was  without  the  consent  or  knowledge  of 
complainant,  and  without  written  request  as 
prescribed,  and  the  place  of  sale  was  at  the 
private  rooms  of  the  auctioneer ;  that  there 
were  no  bidders  at  the  sale,  but  at  the  request 
of  Brooke  Mackall,  Sr.,  lot  15,  square  41, 
and  sublots  2,  8.  4  and  6,  lot  5,  square  48, 
were  struck  off  to  Hill  at  the  nominal  sum 
of  $2,000,  he  paying  no  money,  and  Brooke 
Mackall,  Sr.,  oemg  the  real  purchaser,  and 
no  payment  or  account  was  made  to  com- 

Elainant,  whereupon  a  conveyance  in  the 
nndwriting  of  Brooke  Mackall,  Sr.,  was 
executed  by  said  Louis  Brand,  trustee,  to 
Hill,  a  copy  of  which  was  annexed,  showing 
that  the  deed  was  recorded  July  28,  1878; 
and  complainant  charged  that  the  sale  and 
deed  were  void.  Complainant  further  averred 
that  on  the  4th  of  August,  1878,  Hill  exe- 
cuted a  conveyance  (a  copy  of  which  was 
annexed)  to  John  C.  McEelden  and  Edward 
McB.  Timoney,  as  trustees,  to  secure  a  note  of 
td,000  of  B.  Mackall,  Sr.,  to  F.  A.  Casilear. 
due  in  one  year  from  the  date  thereof ;  that 
•aid  trustee  and  said  Casilear  had  full  knowl- 
edge of  the  defects  of  title  herein  mentioned, 
ana  were  not  bona  fide  purchasers  or  creditors ; 
that  in  October,  1874,  default  having  been 
made  by  B.  Mackall,  Sr.,  in  payment  of  the 
note  of  $8,000,  the  trustees  McEelden  and 
Timoney  advertised  the  property  secured  in 
the  deed  of  trust  to  them  for  sale,  and  there- 
upon the  complainant,  at  the  date  and  place 
of  sale  80  advertised,  and  before  the  sale, 
read  a  notice  and  caused  copies  thereof  to  be 
aerved   upon  Timoney  ana  McEelden,  and 
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Williams,  the  auctioneer,  which  notice  was  at- 
tached to  the  bill,  and  was  to  the  effect  that 
Timoney,  McEelden  and  Williams  had  no 
authority  to  sell  the  premises,  and  that  Mack- 
all, Jr. ,  would  insist  upon  all  his  legal  rif^hts 
to  the  premises  against  them  and  against  any 
purchaser  or  purcnasers  thereof,  ana  protested 
against  the  sale ;  that  the  trustees  proceeded 
to  sell,  and  thereupon  Casilear  bid  in  the 
property  at  $2,722.95,  and  a  deed  was  given 
by  McKelden  and  Timoney,  as  trustees,  of 
sublots  2  and  8  of  lot  5,  square  48 ;  lot  17, 
square  76,  and  two  parts  of  lot  12,  square 
56;  that  on  the  18th  day  of  January,  1874^ 
Hill,  as  trustee  and  in  his  own  right,  and  B. 
Mackall,  Sr.,  joined  in  a  conveyance  to 
Leonard  Mackall,  as  trustee,  of  lot  15,  in 
square  41 ;  sublots  2,  8,  4  and  5  of  lot  5, 
square  48 ;  lots  18,  14  and  17  in  square  76, 
and  two  parts  of  lot  12,  square  56.  for  the 
use  and  benefit  of  Mackall,  Sr.,  and  subject 
to  his  absolute  control  and  disposal ;  that 
Mackall,  Sr.,  departed  this  life  February  28, 
1880,  and  the  brothers  and  sisters  of  com- 

Elainant  claim  the  property  so  conveyed  to 
eonard  Mackall  as  trustee,  as  his  heirs  and 
devisees:  that  Casilear  claims  title  to  lot  17, 
square  76,  and  two  parts  of  lot  12,  square  [660] 
56,  as  derived  from  the  deed  of  Mackall,  Sr., 
to  Hill,  and  to  sublots  2  and  8  of  lot  15, 
square  43,  as  derived  from  Uie  deed  of  Brand 
to  Hill ;  that  complainant's  brothers  and 
sisters  claim  title  to  lots  18,  14  and  17, 
square  76,  and  two  parts  lot  12,  square  56, 
as  derived  from  the  deed  of  B.  Mackall,  Sr., 
to  Hill,  and  lot  15,  square  41,  and  sublots  2, 
3,  4  and  5,  square  48,  as  derived  from  the 
deed  of  Louis  Brand  to  Hill,  which  two 
deeds  of  B.  Mackall,  Sr.,  are  declared  to  be 
void,  but  a  cloud  upon  the  property ;  and 
that  complainant,  though  not  having  the 
legal  title,  but  being  equitably  entitled 
thereto,  was  entitled  to  have  such  deeds  with 
all  subsequent  claims  of  title  decreed  null 
and  void.  Complainant  further  stated  that 
some  of  the  reasons  for  the  delay  which  had 
occurred  in  his  not  before  having  filed  a  bill 
to  set  aside  the  said  conveyances  were  as 
followa: 

"As  to  Casilear,  he  at  all  times  has  pro- 
tested against  his  claim,  notifying  him  at 
the  time  of  his  purchase  that  he  should  not 
submit  to  the  sale,  and  he  has  since  then  been 
engaged  in  negotiations  from  time  to  time 
with  him,  orally  and  by  mutual  correspond- 
ence in  writing,  which  he  has  hoped  would 
result  in  a  settlement  and  adjustment  of  their 
differences  in  regard  to  the  property  held  by 
him.  He  has  received  larse  amounts  by  way 
of  rents  and  profits  of  said  property  and  haa 
made  no  substantial  improvements  thereon. 

**  As  to  the  remainder  of  such  property,  he 
says  that  soon  after  the  execution  of  the  deeda 
made  in  1874  the  said  B.  Mackall,  Sr.,  be- 
came reconciled  to  complainant,  they  living 
together  and  sharing  the  benefit  of  all  prop- 
erty possessed  by  each  in  common.  He,  said 
B.  Mackall, Sr.,  constantly  assured  complain- 
ant that  he  would  rectify  all  that  was  wrong 
in  said  conveyances  to  the  best  of  his  ability, 
which  assurance  was  relied  upon  by  com- 
plainant and  was  latisfactorj  to  him. 
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"Said  B.  Mackall  Sr.,  drew  up  forms  of 
reconveyance  to  complainant  of  such  property 
or  parts  thereof,  one  of  which  he  signed  and 
delivered  to  complainant,  and  which  are  now 
in  possession  of  complainant. 

"In  Feb'y,  1880,  he  did  execute  a  recon- 
veyance of  all  his  interests  in  said  property, 
[661]  which  was  entirely  satisfactory  to  the  com- 
plainant, though  such  reconveyance  was  at- 
tacked by  his  said  brothers  and  sisters,  and 
a  decree  was  made  adjudging  the  same  to  be 
void  as  to  the  property  herein  claimed  by 
complainant,  from  which  decree,  however, 
they  claim  to  have  taken  an  appeal  to  the 
Supreme  Court  of  the  United  States,  and 
which  appeal  they  claim  is  now  pending, 
though  such  claim  is  not  admitted  by  com- 

fdainant.  While  such  litigation  was  pend- 
ng,  however,  there  was,  as  believed  by 
complainant,  no  propriety  in  bringing  suit 
to  enforce  what  he  claimed  to  have  been 
sufficiently  performed  by  the  execution  of 
said  deed  of  his  father's  to  him  of  Feb*y 
28th,  1880,  and  such  litigation  was  pending 
at  a  very  recent  date.** 

Complainant  prayed  process  and  that  the 
defendants  might  answer  the  bill  under  oath ; 
that  the  two  deeds  of  B.  Mackall,  Sr.,  trus- 
tee, and  Brand,  trustee,  to  Hill  be  adjudged 
and  decreed  to  be  null  and  void,  together 
with  all  deeds,  etc.,  under  the  same;  that 
complainant  be  adjudged  to  be  the  owner  of 
the  propertv  free  and  clear  of  all  claims  and 
demands  of  the  defendants,  and  entitled  to 
an  account ;  and  that  an  account  be  taken ;  and 
for  general  relief. 

To  this  bill  the  defendants  Casilear  and 
wife  demurred  upon  the  ground  of  multifar- 
iousness, laches  and  want  of  equity,  and  the 
other  defendants  also  demurred  upon  the 
crround  of  prior  decree,  multifariousness,  etc. 
The  latter  demurrer  was  sustained  January 
19,  1886,  and  the  bill  dismissed.  On  the 
28th  day  of  January  it  was  stipulated  on  be- 
half of  the  Casilears  that  the  bill  might  be 
considered  as  amended  by  adding  the  aver- 
ments: ^'That  the  complainant  had  no 
knowledge  of  the  sales  to  Hill  or  either  of 
them  at  the  time  of  the  conveyance  to  Mc- 
Kelden  and  McB.  Timoney ;"  that  "the  fair 
value  of  the  property  sold  by  McKelden  and 
McB.  Timoney,  trustees,  to  Casilear  was 
$7,500;"  and  that  "Brooke  Mackall,  Sr.,  left 
complainant  only  one  dollar  by  his  will, 
giving  all  the  rest  of  his  estate  to  his  other 
children,**  etc.  The  demurrer  on  behalf  of 
the  Casilears  was  then  sustained  and  the  bill 
dismissed.  The  cause  was  taken  from  the 
special  to  the  general  term  of  the  court  and 
the  decree  of  the  special  term  affirmed. 
Thereupon  an  appeal  was  taken  to  this  court. 

Me8»r».  Samuel  Shellabarg^er  and  Jere- 
miah If,  Wilson  for  appellant. 

Messrs.  J.  J.  Darlinfl^on  and  S.  S.  Hen* 
kle  for  appellees. 

[663]         Mr.    Chief  Justice   Fuller   delivered    the 
opinion  of  the  court: 

Apart  from  the  pravers  for  process,  an  ac- 
count and  for  general  relief,  the  specific  re- 
lief sought  ia  that  the   two   deeds  of  B. 
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Mackall,  Sr.,  trustee,  and  Louis  Brand, 
trustee,  to  Joseph  B.  Hill  be  decreed  to  be 
null  and  void,  together  with  all  deeda,  writ- 
ten instruments  and  claims  of  title  whatever 
derived  through  the  same,  and  that  OHn- 
plainant  be  adjudged  to  be  the  owner  of  the 
property,  free  and  clear  from  all  claims  and 
demands  of  the  defendants  or  either  of  them. 

The  deed  of  complainant  to  Mackall, 
senior,  was  dated  May  5,  1866,  and  recorded 
June  5,  1867.  The  deed  of  Mackall  to  Hill 
was  dated  June  26,  and  recorded  July  2; 
187H.  Brand's  title  was  derived  through  a 
conveyance  by  complainant  to  Morsell,  dated 
March  18,  18o7,  and  the  conveyance  of  Mor- 
sell, Mills  and  complainant  to  him,  dated 
July  14,  1868.  The  deed  from  Brand  to  Hill 
was  dated  and  acknowledged  July  29,  1878, 
and  presumably  recorded  the  same  day, 
though  the  record  gives  the  date  as  July  28. 
The  bill  was  filed  June  1,  1885.  The  death 
of  Mackall,  Sr.,  was  stated  to  have  occoned 
February  28,  1880.  This  attack  was  de- 
livered, then,  more  than  nineteen  years  after 
the  deed  to  Mackall,  about  seventeen  after 
that  to  Brand  and  nearly  twelve  years  after 
the  other  two  deeds  were  recorded. 

It  is  charged  that  the  deed  of  May  5,  1866; 
was  given  to  secure  complainant's  two  notes^ 
amounting  to  nearlv  $600  in  the  aggregate, 
for  the  purpose  of  borrowing  money  ton  the 
use  of  lather  and  son,  but  that  no  mone? 
was  ever  borrowed  thereon ;  and  that  the  deed 
to  Brand  was  given  to  secure  a  note  for  $2,000 
payable  to  Mackall,  Sr.,  for  the  same  pur- 
pose, likewise  not  carried  out. 

Counsel  for  complainant  insisted  upon  the 
argument  that  the  deed  from  Mackall,  Jr., 
to  Mackall,  Sr.,  was  void,  because  Mackall, 
Sr.,  took  the  acknowledgment,  and  that  the 
sales  made  by  Brand  and  Mackall,  Sr.,  to 
Hill  were  invalid  by  reason  of  the  omission 
to  advertise  for  the  time  prescribed,  and  the 
want  of  publicity  in  the  conduct  of  the  salei^ 
and  because  these  transactions  were  merely  |; 
covers  for  the  purchase  by  Mackall  himseu 
in  fraud  of  complainant's  rights. 

If  the  general  rule  that  an  acknowledgment 
is  not  essential  to  the  validity  of  a  deed  u 
between  the  parties  applies  here,  the  ftd 
that  a  grantee  cannot  take  the  acknowledg- 
ment 01  a  conveyance  to  himself  would  m 
immaterial  in  this  case.    The  execution  of 
this  deed  to  Mackall  was  expressly  averred 
by  complainant  and  its  delivery  conceded, 
but  he  alleged  that  it  was  given  to  secure 
notes  for  the  purpose  of  borrowing  mooej 
for  himself  ana  his  father,  and  that  this  wu 
not  done. 

There  is  no  prayer  for  specific  relief  iB 
relation  to  it,  nor  do  we  think  the  avermenti 
such  as  would  entitle  complainant  to  resort 
to  the  prayer  for  general  relief,  to  set  it 
aside,  by  reason  of  the  want  of  acknowledg- 
ment, if  that  were  a  proper  ground ;  and,  « 
void  upon  its  face,  as  now  contended,  the 
interference  of  a  court  of  equity  would  seem 
to  be  unnecessary.  Phelps  v.  Harris^  101  U- 
S.  870,  875  [25:  855,  856].  We  shall  not. 
therefore,  review  the  various  Statutes  w 
Maryland,  Acts  of  Congress  and  authorititf 
referred  to  by  counsel  as  tending  to  Justify 
the  position  that  in  the  District  ol  Columbii 
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4i  deed  is  not  operative,  even  as  between  the 
parties,  notwithstanding  delivery,  unless  it 
oe  acknowledged  and  recorded. 

As  already  stated,  nineteen  years  after  the 
conveyance  to  Mackall,  Sr.,  seventeen  after 
that  to  Brand,  twelve  after  the  deeds  to  Hill 
and  five  after  Mackall* s  death,  the  son  charges 
the  father  with  what  his  counsel  calls  '^ac- 
tual, active  and  intense  fraud ;"  and,  in  ex- 
f Sanation  of  the  delay  in  seeking  to  be  re - 
ieved  from  the  consequences  of  this  conduct 
on  his  father's  part,  says  that  "soon  after  the 
execution  of  the  deeas  made  in  1874*'  (the 
conveyances  by  Hill  and  Mackall,  Sr.,  to 
Leonard  Mackall,  and  by  McKelden  and 
Timoney  to  Casilear,  were  in  1874),  his 
father  became  reconciled  to  him,  and  they 
lived  together  and  shared  the  benefit  of  afl 

gropertv  possessed  by  each  in  common,  and 
is  father  constantlv  assured  him  that  he 
would  rectify  all  that  was  wrong  in  said 
conveyances  to  the  best  of  his  ability,  which 
assurance  was  relied  upon  by  complainant 
and  was  satisfactory  to  him ;  that  his  father 
drew  up  forms  of  reconveyance  to  him  of 
]  such  property  or  parts  thereof,  one  of  which 
he  signed  and  delivered  to  complainant ;  and 
that  "^in  February,  1880,  he  did  execute  a 
reconveyance  of  all  his  interests  in  said 
property,  which  was  entirely  sati^actory  to 
complainant,  though  such  reconveyance  was 
attacked  by  his  said  brothers  and  sisters,  and 
a  decree  was  made  adjudging  the  same  to  be 
void  as  to  the  property  herein  claimed  by 
complainant,  from  which  decree,  however, 
they  claim  to  have  taken  an  appeal  to  the 
Supreme  Court  of  the  United  States,  and 
which  appeal  they  claim  is  now  pending, 
though  such  claim  is  not  admitted  by  com- 
plainant. While  such  litigation  was  pend- 
ing, however,  there  was,  as  believed  by 
complainant,  no  propriety  in  bringing  suit 
to  enforce  what  he  claimed  to  have  been 
sufficiently  performed  by  the  execution  of 
aaid  deed  of  his  father's  to  him  of  February 
28,  1880,  and  such  litigation  was  pending  at 
a  very  recent  date.  ** 

As  complainant  did  not  appeal  from  the 
decree  passed  against  him  in  favor  of  his 
brothers  and  sisters  in  relation  to  this  prop- 
erty, it  must  still  stand  as  a  bar,  and  it  is 
not  easy  to  see  why,  under  the  circumstances 
stated  by  complainant,  that  litigation  did 
not  include  the  same  matters  and  things 
which  are  drawn  in  controversy  in  this  suit. 
8up{)osing  that  the  bill  of  the  complain- 
ant's brothers  and  sisters  attacked  the  deed 
of  February  28,  1880,  upon  the  ground  that 
its  execution  was  secured  by  undue  influence, 
would  it  not  devolve  upon  the  defendant  in 
that  case,  the  complainant  herein,  to  set 
up  that  he  was  in  fact  the  owner  of  the 
property;  that  his  father  had  obtained  the 
conveyance  from  him  under  circumstances 
constituting  a  fraud  upon  him  ;  and  that  the 
deed  of  February,  1880,  was  ffiven  by  the 
deceased  in  order  to  restore  to  tne  defendant, 
complainant  here,  what  he  had  been  wrong- 
fally  deprived  of?  And  as  complainant  con- 
tends such  were  the  facts,  why  was  not  that 
defense  set  up?  If  such  were  not  the  facts, 
what  becomes  of  the  complainant's  bill? 

it?  u.  s. 


But,  assuming  that  the  matters  relied  on 
here  are  not  necessarily  inconsistent  with  that 
decree,  then,  according  to  his  own  contention, 
complainant  occupies  this  position :  Having 
accepted  a  deed  from  his  lather  completely  [56i 
condoning  the  causes  of  complaint  which  he 
alleges  he  had  against  him,  he  now,  after 
his  father's  death,  seeks  to  go  behind  that 
final  and  satisfactory  compromise,  because 
upon  some  ground,  outside  of  anything  liti- 
gated in  this  suit,  his  brothers  and  sisters 
succeeded  in  defeating  the  deed  in  a  contro- 
versy between  him  and  them.  This  we  think 
he  cannot  do ;  nor  can  we  admit  complainant's 
ideas  of  propriety  in  bringing  this  bill, 
while  that  was  pending,  or  in  declining  to 
litigate  these  matters  in  that  action,  as  fur- 
nishing any  satisfactory  explanation  of  the 
laches  which  has  characterized  his  conduct. 
If  that  laches  could  in  any  respect  be  held 
to  be  excused  by  reason  of  his  expectations 
from  his  father,  we  cannot  allow  him  to 
plead  that,  because  those  expectations  in  part 
tailed  of  realization  through  some  external 
cause,  therefore  he  is  any  the  less  bound,  so 
far  as  his  dead  father  is  concerned,  by  a  de- 
lay which  would  otherwise  be  fatal. 

The  doctrine  of  laches  is  based  upon 
grounds  of  public  policy,  which  requires  for 
the  peace  of  society  the  discouragement  of 
stale  demands.  And  where  the  difficulty  of 
doing  entire  justice  by  reason  of  the  death 
of  the  principal  witness  or  witnesses,  or  from 
the  original  transactions  having  become  ob- 
scured by  time,  is  attributable  to  gross  neg- 
ligence or  deliberate  delay,  a  court  of  equity 
will  not  aid  a  party  whose  application  (a 
thus  destitute  of  conscience,  good  faith  and 
reasonable  diligence.  Jenkins  v.  Pye,27V,  S. 
12  Pet.  241.  [9 :  1070]  ;  MeKnighi  ▼.  Taylor,  42 
U.  S.  1  How.  161,  168  [11 :  86.  88]  ;  Oodden 
V.  KimmeU,  99  U.  S.  201  [25 :  4311 ;  LandadaU 
V.  Smith,  106  U.  S.  891  [27 :  219J  ;  Le  Oendre 
V.  Bi/mes,  44  N.  J.  Eq.  872,  12  Cent.  Rep. 
815 ;  Wilhinscm  t.  Sherman,  45  N.  J.  Eq.  418. 

The  time  for  this  son  to  have  attacked  his 
father  on  the  nound  of  fraud  was  prior  to 
that  father's  death ;  yet  no  movement  was 
made  to  set  aside  these  alleged  fraudulent 
conveyances,  until  five  years  after  that  event 
transpired.  The  father  died  testate,  and  by 
his  will  the  property  in  controversy,  subject 
to  the  Casilear  convevances,  passed  to  the 
brothers  and  sisters  oi  complainant,  as  the 
father's  devisees,  who  were  natural  objects 
of  the  bounty  of  the  testator,  and,  so  far  as 
this  record  snows,  entitled  to  his  considera- 
tion. The  allegations  of  the  bill  fall  far  [66' 
short  of  discharging  the  burden,  which  rested 
on  the  complainant,  of  satisfying  the  court 
that  his  delay  had  not  operated  to  the  prej- 
udice of  these  parties. 

Without  regard  to  the  deed  of  February, 
1880,  the  rule  in  question  would  forbid  re- 
lief, and,  so  far  as  that  deed  is  concerned, 
complainant  could  not  elect  to  take  under  it 
and  then  claim  that  delay  was  excused  while 
he  experimented  in  trying  his  case  by  piece- 
meal. Of  course  it  must  be  admittea  that 
an  affectionate  son  would  feel  a  natural  re- 
luctance to  make  a  charge  of  fraud  against 
his  father,  but  where  the  time  consumed  in 
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OTercoming  this  is   prolonged  as  in  this  in-  the  will  of  her  father  as  making  an  absolute 

stance,  we  cannot  recognize  the  relationship  bequest  to  her.    AJJirmidd. 
as  sufficient  explanation  of  the  laches. 

These  views  are  applicable  to  the  defendants  Statement  by  Mr,  Justice  Chpwujt 

Casilear.     Casilear  purchased  at  a  sale  under  This  was  a  bill  in  equity,  in  the  nature  of    ™ 

a  trust  deed  given  to  secure  a  note  for  $8,000,  a  bill  of  interpleader,  for  the   constnictioa 

in  respect  to  which  there  is  no  allegation  of  the  will,    aated  July  1,    1824,    of  John 

that  the  note  was  not  for  value  received.  Tayloe,  b^  which,  after  providing  for  his 

The  excuse  for  the  delay  is  that  complainant  wiie,  giving   an   annuity   of    $1,200    to   a 

Protested  against  Casilear 's  claim  and  notified  daughter-in-law,    making    a    devise    to   a 

im  that  he  would  not  submit  to  the  sale ;  grandson,  and  devising  and  bequeathing  the 

but  the  mere  assertion  of  a  claim,  unaccom-  greater  part  of  his  lands  and  personal  prop- 

panied  by  any  act  to  give  effect  to  it,  cannot  erty  to  his  six   sons,  he   provided   for  his 

avail  to  keep  alive  a  right  which  would  daughters  as  follows : 

otherwise  be  precluded.    It  is  said,  however,  **  Having,  at  the  time  of  the  intermarriage 

that  complainant  had  been  engaged   in  ne-  of  my  daughter  Mrs.    Henrietta  Hill  Key, 

gotiations  from  time  to  time  with  Casilear,  settled  upon   her  ten   thousand   dollars,   I 

orally   and   by   mutual    correspondence    in  give  and  bequeath  to  the  said  Henrietta  ten 

writing,   which  complainant  hoped  would  thousand  dollars   more   to  be  settled  upon 

result  in  a  settlement  and  adjustment  of  their  her,  to  her  own  separate  use  during  her  life, 

differences  in  regard  to  the  property  held  and  after  her  death  upon  her  ciiiidren  and 

by  him ;  but  the  bill   does  not  state  that  their  descendants.     I   wish,  however,  to  be 

Ciasilear  gave  any  encouragement  to  such  taken,  as  a  part  of  the  ten  thousand  dollars 

hopes,   or  ever  promised  anv  settlement  or  now  bequeathed,  about  fifteen  hundred  end 

adjustment,  or  ever  conceded  that  his  pur-  seventy-two  dollars  ninety  and  a  half  cents, 

chase  was  in  any  respect  doubtful,  or  ever  which  I  paid  on  account  of  her  husband  a 

in  any  way  recognized  the  claims  of   the  short  time  since,  and  for  which  a  settlement 

complainant.  of  slaves  has  already  been  made  upon  her ; 

Under  the  circumstances  we  entertain  no  and  also  any  other  sums  of  money  which  I 

doubt  that  the  demurrers  were  properly  sus-  have  heretofore  paid,  or  may  hereafter  pay 

tained,  and  the  decree  is  affirmed,  or  become  liable  for  on  account  of  her  sai^ 

husband.     These  sums  are  to  form  a  part  of 

___^__  the  ten  thousand  dollars  hereby  directed  to 

be  settled,  and  are  not  to  be  taken  in  addi- 

(521]  R  CARTER  WELLFORD  bt  al.,  AppU.,  ^^^I  ^^'^e   and  bequeath  to  my  daughters 

^*  Catharine,  Elizabeth  M.,  Virginia  and  Anne 

WILLIAM   TAYLOE    SNYDER,   Trustee.  0.  Tayloe  twenty^  thousand  dollars  apiece,  to 

be  vested  in  United  States  Bank  stock  or  in 

(flee  8.  C.  Reporter's  ed.  sei-(i£8.)  government  securities,  which  stock  or  securi- 

__-.„      ,    ,  ^  T         .              ..       •  ties  I  do  hereby  direct  that  my  executors 

WtO— absolute  bequest-^nnecting  clauses.  hereinafter  named  shall  hold  in  trust  for  my 

said  daughters  respectively,  and  shall  apply 

L   Where  a  testator  bequeaths  to  his  four  dauR-h-  the  dividends,  interest  or  profits  of  the  said 

^^♦f^^^uf^J^iL^ll!!^®"*®**?"'^^*^^^"®'  stock  or  securities  to  the  use  and  benefit  of 

SI'2?rT^*''^i^^^'^^"®^"M°"i^*'°i'^"^  my  said  daughters  Catharine,  Elizabeth  M.. 

trust  for  his  said  daughters  respectively,  and  ap-  xriLrr^s-  ««/  ▲  «««  r\    rr^-iTL  -l^!«ii          \ 

ply  the  income  thereof,  as  It  shiuaocru^  to  their  Virginia  and^  Anne  O.  Tayloe  se vera  ly  «nd 

several  use  and  beneOt,each  daughter  has  the  respectively,  as  the  said  dividends,  interest 

absolute  property  in  that  sum,  which  will  pass  by  ^°^  profits  shall  accrue;  and  from  and  after 

berwilL  the  intermarriage  of  anv  of  them,  then   mv 

$,  The  subsequent  provisions  of  the  will  that  from  said  executors  shall  hold  the  said  bank  stock 

and  after  the  intermarriage  of  any  of  his  daugh-  or   other  securities   belonging    to    the   said 

ters,  his  executors  shall  hold  the  stock  or  securi.  daughter  so  marrying,  in  trust  for  the  fol- 

ties  belonging  to  said  daughter  so  marryiog  in  lowing  purposes,  that  is  to  say,  in  trust  for 

trustforthemainteoanceof  herself  and  husband  the  maintenance   of    her  and   her   husband 

for  life,  and,  after  the  death  of  both,  for  such  during  their  joint   lives,  then  in  trust  for 

tesueMshe  may  leaveat  her:death,and  if  she  the  survivor  of  the  said  husband   and  wife 

shall  die  without  Issue,  th^  forher  surviving  ^i^ring  his  or  her  life,  and  after  the  death    (5 

2?.o?th°AiS2.SSf«^^^^  of  «^cii  survivor,  then  in  trust  for  such  issue 

^jbhe  absolute  Utie  of  a  daughter  who  never  ^  ^^^  ^^^  j^^^^'  ^^  ^j^^  ^.^^  ^^  ^^^  ^^^^^ 

FNo  106 1  ^^^  ^^  ^^^^  ^®  ahtiU  die  without  leaving 

JrffuedDec.5,8,9,1890.  I)kidedBec,22, 1890,  ^^f  ^T®'  *^l*'  ^1i  *'*^*  '""f  ^®i  surviving 

*'                *   *   *                              •     •  sisters  (my  other  dauj2:hters)  and  the   issue 

A  PPEAL  from  a  decree  of  the  Supreme  ^^   "^1  deceased  sister-^uch   issue   taking 

A  Court  of  the  District  of  Columbia,  in  favor  ^uch  stare  as  the  deceased  sister  whom  they 

ofalegateeof  Virginia  Tayloe,  and  constiniing  .^PrS'tar  ^nYit  it  my'  io^nttn^^t 

-Krvnt    Am  *^  4«#.-^w*#/.*v>w.  ^  .««!..  -i«#--««..  «#  ^^^  Said  stock  sud  sccurities,  as  also  the  divi- 

t^^Zti^r^^^^t^^  dends,  interest  or  profits  thereof,    shall    be 

As  to  eondUiona  precedent  and  subsequent;  who  utterly  free  from  the  power  ot  control  of  the 

may  perform^  and  their  effect:  implication;  uvper-  husbands  01  my   said   daughters.     And   the 

formed.-^ee  notes  to  Taylor  v^Mason,  6: 101;  United  better   to   secure   the   payment   of  these  my 

States  V.  Clarke,  9: 89.  daughters'  fortunes,  I  do  hereby  direct  that, 
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If  the  funds  hereinafter  particularly  appro- 
priated for  the  payment  of  debts  and  lega- 
cies shall  be  insufficient  for  payment  of  debts 
and  legacies,  my  estate  generally  must  be 
charged  to  make  up  the  deficiency  to  my 
Baid  daughters.'' 

He  then  set  apart,  as  a  fund  for  the  pay- 
ment of  debts  and  legacies,  certain  real  and 
personal  estate,  and  all  the  residue  of  his 
estate  of  every  kind  not  specifically  devised 
or  bequeathed ;  and  gave  to  his  sons  any 
gurplus  of  this  fund  remaining  after  payment 
of  debts  and  legacies. 

By  a  codicil,  dated  March  4,  1825,  he  pro- 
vided as  follows:  "* James  Baker,  Esq., 
having  intermarried  with  my  daughter  Catha- 
rine, 1  have  given  him,  in  part  of  the  fortune 
intended  to  be  bequeathed  to  my  said 
daughter,  the  sum  of  five  thousand  dollars, 
and  my  said  son-in-law  having  expressed  a 
wish  that  all  the  rest  of  the  fortune  intended 
for  his  said  wife  should  be  settled  upon  her, 
I  have  annexed  this  codicil  for  the  purpose 
of  carrying  that  wish  into  effect,  and  do 
hereby  declare  that  all  estate  and  interest 
whatsoever  bequeathed  by  my  said  will  to 
my  said  daughter  Catharine  (except  the  five 
thousand  dollars  given  as  aforesaid  in  part 
thereof)  shall  be  taken  and  received  to  be  in 
trust  to  my  said  daughter  Catharine  to  her 
separate  use  and  to  her  representatives,  as 
designated  and  limited  in  that  clause  of  my 
will  in  which  I  have  made  provision  for 
my  daughters,  it  bein^  my  intention  that  no 
further  part  of  the  said  Catharine's  fortune 
shall  be  enjoyed  by  the  said  James  Baker, 
but  as  the  separate  estate  of  his  wife." 

The  will  and  its  codicils  were  admitted  to 
probate  March  14,  1828. 
»24]  The  case  was  set  down  for  hearing  on  bill 
and  answers,  and  was  as  follows:  John 
Tayloe's  daughters  Catharine,  Elizabeth  M. 
ana  Anne  O.  married  and  died,  leaving 
children  or  grandchildren.  His  daughter 
Virginia  died  unmarried,  leaving  a  will  by 
which  she  bequeathed  the  sum  of  $20,000, 
bequeathed  to  her  by  her  father,  to  a  daughter 
of  Anne  O.  The  question  presented  to  the 
court  was  whether  by  the  will  of  John 
Tayloe  this  sum  vested  in  his  daughter  Vir- 
ginia so  as  to  pass  by  her  will,  as  her  legatee 
and  administrator  contended;  or,  as  con- 
tended by  the  grandchildren  of  Elizabeth 
M.,  went,  upon  the  death  of  Virginia  un- 
married and  without  issue,  to  her  sisters  or 
their  issue. 

The  court  entered  a  decree  in  favor  of  Vir- 

finia    Tayloe 's    legatee.     5    Mackey,    448. 
'he  ^ndchildren  oi  Elizabeth  M.  appealed 
to  this  court. 

Mr,  Leiifh  Robinson*  for  appellants: 
If  a  testator  gives  an  absolute  interest  in 

lands  or  personalty  and  afterwards  shows  that 

he  means  the  donee  to  take  a  less  estate,  the 

prior  gift  will  be  so  restricted. 
Sheets*  Estate,  62  Pa.  257;  8  Cruise,  Real 

Prop.  (Greenl.  ed.)  848;  Urieh's  App,  86  Pa. 

886;  Terry  t.  Wiggins,  47  N.  Y.  512;  BeU  v. 

Warn,  4  Hun,  406;    Collier  v.  Qrimesey,  86 

Ohio  St.  22;  Baxter  v.  Bowyer,  19  Ohio  St.  490; 

Bmith  y.  BeU,  81  U.  S.  6  Pet  76  (8:  825). 
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A  court  of  equity  will  look  to  the  clear  in- 
tention  of  the  testator. 

Lucas  V.  Lockhart,  10  Smedes  &  M.  466;. 
Woodruff  y.  Woodruff,  82  Ga.  861;  Barrus  v. 
Kirkland,  8  Gray,  514;  Butler  v.  Gray,  L.  R 
6  Ch.  26;  Dean  v.  Hart,  62  Ala.  809;  Pil- 
UnjD  y.  Wade,  81  Ark,  688;  Snyder  y.  Baker,  5- 
Mackey,  458. 

In  construing  a  will  grammatical  accuracy 
may  be  disreg^ded;  andit  should  be  read  with 
a  view  to  the  situation  and  circumstances  of 
the  testator. 

KeUy  y.  Bronson,  26  Minn.  861;  (/NeaUy, 
Boozer,  4  Rich.  Eq.  22;  Keith  v.  Perry,  1 
Desaus.  858;  Eoherts  y.  Watson,  4  Jones,  L.  819; 
Boston  Sqfe  Deposit  d:  Trust  Co,  y.  Coffin  (Mass.) 
8  L.  R.  A.  740;  Rose  v.  MeHose,  26  Mo.  590. 


A  gift  to  a  trustee  of  personal  property,  with- 
out words  of  limitation,  vests  in  him  the  whole 
estate  subject  to  the  trust. 

Hanson  v.  Worthington,  12  Md.  418;  Bentley 
v.  Kauffman,  86  Pa.  99;  Prewett  y.  Land,  86^ 
Miss.  495. 

The  rule  which  gives  an  absolute  interest  in 
the  fund,  where  there  is  a  general  gift  of  the- 
income,  is  not  a  very  strong  rule. 

Blann  v.  BeU,  5  De  G.  &  Sm.  668,  2  De  G. 
McN.  &  G.  781;  Innes  v.  Mitchell,  6  Ves.  Jr. 
466;  WethereU  v.  WethereU,  4  Giflf.  59;  HamU-^ 
ton  V.  Lloyd,  2  Ves.  Jr.  415. 

The  placine  of  property,  whether  real  or  per- 
sonal, m  the  hands  of  a  trustee,  upon  a  distinct 
trust  to  pay  over  the  income  to  the  beneficiary, 
but  with  equal  clearness  not  to  pay  over  the 
principal,  gives  to  the  beneficiary  a  vested 
equitable  estate  for  life. 

Brandon  y.  Eobinson,  18  Ves.  Jr.  429;  Diek 
v.  Pitchford,  1  Dev.  &  B.  Eq.  480;  Havens  y. 
HeaXy,  15  Barb.  801;  Baeon's  App,  57  Pa.  504- 
514;  Akers  v.  Akers,  28  N.  J.  Eq.  81. 

The  bequest  in  controversy  amounts  to  no 
more  than  a  bequest  to  an  unmarried  woman 
and  her  children,  in  which  case  she  takes  a  life 
estate,  with  remainder  to  her  children,  if  any. 

Dtan  y.  Hart,  62  Ala.  808;  Fales  v.  Currier, 
55  N.  H.  892;  Perry,  Trusts,  §  868;  Lewin, 
Trusts,  105;  Bain  v.  Lescher,  11  Sim.  397; 
Neuyman  y.  Nightingale,  1  Cox,  841:  HoUister 
V.  Shaw,  46  Conn.  248;  Hatfield  v.  Sohier,  114 
Mass.  48. 

A  gift  over  of  the  le^y  or  share  of  a  legatee 
dying  under  certain  circumstances  only  takea 
effect  if        -     -  -  ----- 

time. 


the  death  happens  in  the  testator's  lif  e- 


VarleyY.  TFtnn,  2  Kay  &  J.  700;  MoKinwm 
v.  Peach,  2  Keen,  556;  Home  v.  PiUans,  2Myl 
&  K.  15;  Salisbury  v.  Petty,  8  Hare,  86;  Ed 
wards  v.  Edwards,  15  Beav.  857;  Whitney  y. 
Whitney,  45  N.  H.  811;  Briggs  y.  Shaw,  9  Al- 
len, 516;  HiU  v.  Hill,  5  Gill  &  J.  87. 

If,  however,  the  bequest  be  in  remainder 
after  a  life  interest,  the  gift  over  is  not  restrict- 
ed to  death  in  the  testator's  lifetime,  but  oper- 
ates during  the  continuance  of  the  life  interest. 

Herte  v.  McLaiighlin,  1  Price,  264;  QaUand 
V.  Leonard,  1  Swanst.  168;  DaCosta  v.  Keir,Z 
Rubs.  860;  Johnston  y.  Antrobus,  21  Beav.  558; 
Edwards  v.  Edwards,  15  Beav.  864. 

Personal  property  may  be  limited  over  after 
a  life  estate,  but  not  after  a  gift  of  the  absolute 
property. 

2  Kent,  Com.  852;  Outhbert  y.  Purrier,  1  Jae. 
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415,  4  Cond.  Eng.  Gh.  415;  Jackion  v.  Bull,  10 
Johns.  20;  JaekSon  ▼.  Robins,  16  Johns.  587; 
Ide  V.  Ide,  5  Mass.  504;  Burbank  ▼.  Whitney, 
24  Pick.  155. 

Where  the  first  taker  of  an  interest  in  lands 
has  an  absolute  estate  therein,  a  limitation  over 
by  the  way  of  executory  devise  is  void. 

Eox9ey  v.  Hoxiey,  37  N.  J.  Eq.  21;  Beindert 
y.  Koppdmann,  68  Mo.  482;  Wead  ▼.  Oray,  78 
Ho.  65. 

The  limitation  over  after  the  fee  is  void. 

Karker's  App,  60  Pa.  141;  Fearne,  Gont. 
Hem.  401;  Lastenee  y,  Tiemey,  1  McN.  &  Q, 
651;  Armstrong  v.  Kent,  21  K  J.  L.  509. 

Messrs,  Wm.  Pinkney  Whyte  and  Hen- 
ry Wise  Gamett,  for  appellee: 

The  intention  of  a  testator  is  to  be  collected 
from  the  words  of  the  will. 

Botcly  V.  Lammot,  8  Har.  &  J.  4;  Dougherty 
T.  Monett,  5  Oill  &  J.  459;  Chamberlain  v.  Ow- 
ings,  30  Md.  454. 

A  devise  over  of  personal  property  must  be 
done  by  express  words  or  necessary  implication. 

Evans  v.  Iglehart,  6  Gill  &  J.  185;  CassiUy 
T.  Meyer,  4  Md.  10;  Edelm  v.  MiddUton,  9 
<3ill,  161. 

A  gift  of  personal  estate  without  words  of 
limitation  is  sufficient  to  pass  the  absolute  in- 
terest, and  a  bequest  of  the  income  or  annual 
produce  of  a  fund  is  equivalent  to  a  gift  of  the 
principal. 

Hawkins,  Wills,  128. 

An  indefinite  bequest  of  the  dividends  gives 
the  absolute  property  of  stock. 

Fa^e  V.  LeapingtoeU,  18  Ves.  Jr.  468. 

Gift  of  the  interest  of  the  capital  sum  of 
$1,000  to  wife  for  her  sole  use  and  benefit,  free 
from  debts  or  control  of  any  husband,  is  held 
absolute  gift  of  capital. 

Humphrey  v.  Humphrey,  1  Sim.  N.  8.  586; 
Kerry  v.  Derrick,  Cro.  Jac.  104. 

Devise  of  the  rents  of  an  estate  is  held  to  pass 
the  fee. 

2  Redf.  Wills  (2d  ed.)  829;  Manning  v. 
Craig,  4  N.  J.  Eq.  486. 

A  beq^uest  of  the  interest  or  produce  of  a 
fund,  without  limitation  as  to  the  extent  of  its 
duration,  is  a  bequest  of  the  fund  itself. 

Garret  v.  Bex,  6  Watts.  14;  Pennsylvania 
Co*9  App,  88  Pa.  812;  Millard's  App,  87  Pa. 
457;  ColUery,  Collier,  S  Ohio  Si,  S69;  Jarman, 
Wills,  257.  784. 

A  gift  of  x>ersonalty  to  trustees,  to  pay  the 
Interest  to  A,  is  an  absolute  gift  of  the  principal. 

JSlton  V.  Shephard,  1  Bro.  Gh.  532  (App.); 
Haig  v.  Stoiney,  1  Sim.  &  Stu.  ^7;  Adamson 
T.  Armitage,  19  Ves.  Jr.  416. 

When  the  interest  or  produce  of  a  fund  is 
bequeathed  to  a  legatee,  or  in  trust  for  him, 
without  any  limitation  as  to  continuance,  the 
principal  will  be  regarded  as  bequeathed  also. 

Crctft  V.  Snook,  18  N.  J.  Eq.  121;  Gulick  v. 
Ovlick,  27  N.  J.  Eq.  498;  Earl  v.  Qrim,  1 
Johns.  Gh.  494.  1  N.  Y.  Ch.  L.  ed.  220;  Me- 
Michael  v.  Hunt,  83  N.  G.  844;  8proul*s  App. 
106  Pa.  438;  Smith's  App.  28  Pa.  9;  Sheriffs. 
Brown,  8  Gent.  Rep.  772,  5  Mackey,  172. 

A  gift  of  income  or  produce  of  a  fund,  unac- 
companied by  words  limiting  the  duration  of 
the  benefaction,  confers  an  absolute  estate. 

Philips  Y,  Chamberlains,  4  Ves.  Jr.  53;  Raw- 
lins  V.  Jennings,  13  Ves.  Jr.  89;  Adamson  v. 
Armitage,  19  Yes.  Jr.  416;  Stretch  v.  Watkins, 
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1  Madd.  253;  Clough  v.  Wynne,  2  Madd.  188; 
MeLoskey  v.  Beid,  4  Bradf .  841. 

Mr,  Justice  Gray  delivered  the  opinion  |525i 
of  the  court : 

The  decision  of  this  case  depends  upon  the 
true  construction  of  that  paragraph  in  John 
Tayloe's  will  by  which  he  bequeaths  to  |526 
four  of  his  daughters  the  sum  of  $20,000 
each.  Neither  the  other  paragraphs  of  the 
will,  nor  the  codicils,  appear  to  us  to  have 
any  material  bearing. 

The  testator  begins  by  giving  and  be- 
oueathing  to  each  of  these  four  daughters 
the  sum  of  $20,000  apiece,  to  be  invested  in 
United  States  Bank  stock  or  ^vemment  se- 
curities, which  he  directs  his  executors  to 
hold  in  trust  for  his  said  daughters  respect- 
ively, and  to  apply  the  income  thereof,  as  it 
shall  accrue,  to  their  several  use  and  bene- 
fit. Had  the  testator  stopped  here,  there 
could  be  no  doubt  that  the  bequest  to  each 
daughter  of  the  principal  sum  and  of  the 
income  thereof  vested  in  her  the  absolute 
property  in  that  sum,  which  would  pass  by 
her  will,  or,  if  she  died  intestate,  to  hor 
representatives.  Page  v.  LeapingtoeU,  18  Ves. 
Jr.  468,  467;  Adamson  v.  Armitage,  19  Ves. 
Jr.  416,  1  Goop.  288 ;  Garret  v.  Bex,  6  Watts, 
14 ;  Fairfax  v.  Broum,  60  Md.  50.  The  last 
sentence  of  the  paragraph,  by  which  the  tes- 
tator, if  a  fund  afterwards  appropriated  foa 
the  payment  of  debts  and  legacies  shall  be 
insufficient,  charges  his  whole  estate  with 
the  payment  of  ^  these  my  daughters'  for- 
tunes," and  "to  make  up  the  de^ciency  to 
my  said  daughters,  ^  tends  to  the  same  con- 
clusion. 

The  operation  of  such  general  words  to 
pass  an  absolute  title  may  doubtless  be  re- 
stricted by  a  context  manifesting  an  inten- 
tion that  the  legatee  shall  take  an  estate  for 
life  only.  WethereU  v.  WeihereU,  4  Giflf.  51, 
and  1  DeG.  J.  &  S.  184 ;  SheeU*  EstaU,  62 
Pa.  257.  The  real  question,  therefore,  is 
how  far  the  intermediate  provisions,  in  the 
paragraph  under  consideration,  restrict  the 
effect  of  the  general  words  of  bequest  to  the 
four  daughters. 

The  testator  introduces  those  proviaions  by 
directing  that  ^'from  and  after  the  inter- 
marriage of  any  of  them''  his  executor  shall 
hold  the  stock  or  securities  ''belonging  to 
the  said  daughter  so  marrying,  in  trust  for 
the  following  purposes,''  expressed  in  three 
sentences:  1st.  For  the  maintenance  of  her 
and  her  husband  and  the  survivor  of  them 
for  life,  and  after  the  death  of  both  **for 
such  issue  as  she  may  leave  at  the  time  of 
her  death.**  2d.  ''And  in  case  she  shall  die 
without  leaving  such  issue,"  then  for  her 
surviving  sisters  and  the  issue  of  any  de- 
ceased sister.  3d.  The  testator  declares  it  r^ 
to  be  his  intention  that  both  principal  and 
income  "  shall  be  utterly  free  from  the  power 
or  control  of  the  husbanda  of  my  said 
daughters. " 

By  the  order  and  connection  of  these  sen- 
tences, and  by  the  natural  and  grammatical 
meaning  of  the  words  used,  none  of  them 
apply  to  daughters  who  never  marry.  The 
preliminary  supposition  or  postulate,  that 
**  from  and  after  the  intermarriage  of  any  of 
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them"  the  executor  shall  hold  the  stock  or  on  goods  Imported  muit  be  filed  within  ten  days 
securities  "belonging  to  the  said  daughter  after  the  aaoertalnment  and  liquidation  of  the 
so  marrying,  in  trust  for  the  following  pur-  du"«'  of*'  '^J^  ^  l??*i,ii  ILSJ?  •""^«»* 
poses,"  underlies  and  attends  all  the  provis-      £*^  T^i^"^^  ^  ^vJ^^""!^^ 

lonTby  which  those  purposes  are  defined.      ^^Sh^^^Tor  ^^nfSS^tSJS  "^I^^^ 

^*  ♦v^jL  ^-^..:«:..^«    ««  «KV. »i»««:a^^    *u«      warehouse  for  consumption.    Where  the  protest 

Of  those  provisions,  as  above  classified  the  „  med  too  hito,  the  decision  of  the  ooDeotor  as  to 
first  and  the  third,  making  mention  of  hus-      the  duties  becomes  final. 

bands,  cannot  possibl  v  apply  except  to  mw-  f^  a  decision  by  the  Secretary  of  the  Treasury,  or 
ried  daughters;  and  immediately  after  the  by  a  court,  leveraing  a  previous  erroneous  ruling 
last  words  of  the  first,  bv  which  upon  the  of  the  department,  is  of  no  aid  to  an  importer 
death  of  a  married  daughter  and  her  hus-  who  has  not  duly  protested  against  a  similar  rul- 
band  her  share  is  to  go  to  **such  issue  as  she  ing  with  respect  to  another  importation, 
may  le^ve  at  the  time  of  her  death,"  follow  [No.  811.] 

the  words,  **  And  in  case  she  shall  die  with-  Submitted  Nov,  25, 1890.  Decided  Dec.  ff ,  1890, 
out  leaving  such   issue,"  which  define   the 

€vent  in  which  the  second  {provision  shall  TN  ERROR  to  the  Circuit  Court  of  the  United 
take  e£Pect.  In  this  connection,  the  word  L  States  for  the  Eastern  District  of  Pennsyl- 
''she"  in  the  singular,  and  the  words  desig-  vania,  to  review  a  judgment  in  favor  of  plain- 
Hating  her  issue,  relate  grammatically,  as  tiff  in  an  acUon  to  recover  duties  illegally  ex- 
well  as  naturally,  to  the  married  daughter  acted  on  merchandise  imported.  Retereea, 
and  her  issue,  just  mentioned,  and  not  to  The  facts  are  stated  in  the  opinion, 
the  four  daughters,  married  or  unmarried,  Mr.Wm. 'H.Tmftf  SoUdtar-Oen.,  f or pl&iU' 
and  to  issue  of  unmarried  ones.    The  three  tiff  in  error. 

provisions,  whether  viewed  separately  and       Mr.  Frank  P.  Priehard  for  defendants 

according  to  the  letter,  or  as  a  whole  and  in  error, 
according  to  the  manifest  spirit  and  intent, 

all  have  one  aim,  and  one  only,  that  the       Mr.  Justice  Lamar  delivered  the  opinion 

share  of  any  married  daughter  (the  income  of  the  court : 

only  bein^  received  by  herself  and  her  hus-  This  was  an  action  at  law  by  Artemus 
band  for  life)  shall  never  pass  into  the  bus-  Partridi2:e  and  Thomas  D.  Richarason,  trad- 
band's  ownership  or  control,  but  shall  vest  ing  as  Partridge  &  Richardson,  against  John 
in  her  issue,  if  she  leaves  any,  otherwise  in  CiSlwalader,  Collector  of  Customs  for  the 
the  testator*s  other  daughters  or  their  issue.  District  of   Philadelphia,    to  recover  back 

The  general  design  of  the  testator  is  mani-  certain  alleged  illegal  and  excessive  duties 

fest  to  give  all  his  daughters  equal  portions :  exacted  on  merchandise    imported   at   that 

the  provisions  with  regard  to  the  shares  of  port  by  them. 

those  who  marry  are  not   inconsistent  with       The  only  defense  set  up  by  the  Collector 

this  design,  but  are  intended  to  preserve  the  was  that  the  protest  of  the  importers  against 

benefit  of  the  bequest  to  the  daughters  and  the  assessment  of  the  duties  was  not  filed 

their  children ;  and  those  provisions  do  not  with  him  within  ten  days  from  the  ascer- 

affect  the  absolute  title  of  a  daughter  who  tainment  and  liquidation  of  them,   as  re- 

never  marries.  quired  by  section  2981  of  the  Revised  Stat- 

This  conclusion  is  in  accord  with  a  long  utes. 
line  of  English  decisions  of  high  authority      The  case  was  tried  by  the  court  and  a  Jury, 

in  similar  cases.     WhitteU  y.  Dudin,  2  Jac.  which  returned  a  special  verdict,   substan- 

&W.    279 ;  Hulme  y.   Hulme,  9  Sim.    644 ;  tially  as  follows :    On  June  28  and  July  22, 

WinektDorth   y.    Winektoorth,    8   Beav.    576;  1886,  the  plaintiffs,  who  were  merchants  in 

OomperU  y.  Oompertz,  2  Phill.  107 ;  Laetence  Philadelpnia,  imported  into  that  port  three 

y.  Tiemey,  1  Macn.  &  G.  551,  2  Hall.  &  T.  cases  of  buttons,  which  were  duly  entered 

115 ;  OorbetVM  Tntete,  H.  R.  V.  Johnson,  591 ;  for  warehouse,    in  bond,   the  proper  bonda 

Kellett  y.   KelUtt,  L.   R.  8  H.  L.    160.  168,  being  given  on  each  entry.     On  the  27th  of 

169.     See  also  Ovliek  v.    Ovliek,  26  N.    J.  July  and  the  14th  of  Auiust,  1886,  respect- 

Eo.  824,  and  27  N.  J.  Eq.  498.  ivefy,  the  Collector  liquidated  the  duties  on 

The  court  below,  therefore,  rightly  held  the  entries,  at  the  sum  of  $189.50,  being  at 

that  the  principal  of  the  sum  bequeathed  to  the  rate  of  45  per  cent  ad  valorem,  as  brass 

Virginia  Tayloe,  who  never  married,  vested  buttons,  under  section  6  of  the  Act  of  March 

in  her  absolutely,  and  went  to  her  legatee.  8,  1888,  which  rate  was  in  accordance  with 

Decree  afflrmed.  the  instructions  of  the  Treasury  Department 

then  in  force.     No  protests  were  made  by 

JOHN  CADWALADER.  OoUector.  ^  ^^%p,"«L'ffi^*^  KS^  o^ 

tn  mr.,  ^^^  Collector.     On  November  6,  December  4 

Anqnrurra  PAWTTJin/iip  «m  at  and  December  8,  1886,  the  plaintiffs  with- 

ARTEMUB  PARTRIDGE  bt  al.  ^^  ^^^  buttons  from  the  warehouse  for 

(See  8.  a  Reporter's  ed.  868-665.)  consumption.  In  the  mean  time,  the  Treasury 

I>utie9--proteit,u^nJUed-'decisionof9ecretarif.  Department  had  decided  that  the  proper  rate 

^  "^  "^  of  duties  on  buttons  of  the  character  of  thoee 

1.  A  protest  against  the  Ulegal  exaction  of  duties  imported  was  but  25  p^r  cent  ad  vakrrem,  as 

~  TTT      IT'^TirT^n    I     TT^  buttons  not  specially  enumerated  or  provided 

JeTa^tiS'rte.^v.^aS^'^rS  for.    When  tre  but£n^^^^^^ 

Ai  to  action  to  recover  bach  dutita  paid  und^r  prcK  ^^^  warehouse  for  consumption,  at  the  dates 

Ue^  protetU  how  made,  and  iU  effecU-aee  noU  to  aforesaid,  the  plaintiffs  were  ^compelled  to 

Oreely  y.  Thomp«>n,  18:  887.  pay  the  duty  as  aaaewed  and  liquidated  by 

Ul  V.  8.  »^ 
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the  Collector,  to  wit,  $189.50.     Within  ten 
days  from  the  date  of  such  withdrawals,  the 

SlaintifPs  protested  against  that  exaction  of 
utj,  and  afterwards  appealed  to  the  Secre- 
tary of  the  Treasury,  who,  on  Feburary  26, 
1887,  affirmed  the  Ck)llector*s  decision.  'This 
suit  was  brought  on  March  15,  1887.  The 
amount  of  the  duty  exacted,  over  and  above 
the  amount  claimed  by  the  plaintiffs  to  be 
due,  was  $62. 

The  verdict  concludes  as  follows:  "And 
the  said  lurors  say  that  they  are  ignorant,  in 
point  of  law,  on  which  side  they  ought,  upon 
the  facts,  to  find  the  issue ;  but  that  if  the 
court  should  be  of  opinion  that  plaintiffs 
were  obliged  to  protest  against  the  liquida- 
tion made  at  the  time  oi  the  entry  of  the 
goods  for  warehouse,  in  order  to  take  advan- 
tage of  the  legality  of  the  exaction  of  the 
duties  at  the  time  of  the  entry  for  consump- 
tion and  application  to  withdraw  from  the 
warehouse,  then  they  find  for  defendant ;  but 
that  if  the  court  should  be  of  opinion  that 
plaintiffs*  protest,  made  within  ten  days  of 
the  defendant's  refusal  to  allow  the  goods  to 
be  withdrawn  from  the  warehouse,  except 
upon  payment  of  the  duties  in  accordance 
with  the  liquidation  made  at  the  time  of 
entry  for  warehouse,  was  in  time,  then  thev 
find  for  the  plaintiffs  in  the  sum  of  $62,  with 
interest  from  December  8,  1886.''  On  this 
verdict  the  circuit  court,  on  the  28th  of  Oc- 
tober, 1887,  entered  a  judgment  for  $62  in 
favor  of  the  plaintiffs,  and  the  Collector 
thereupon  sued  out  this  writ  of  error. 

This  case  is  similar  in  all  essential  features 
to  Merritt  v.  Cameron  [ante^  p.  772J, 
Just  decided,  except  that  the  proceedings  m 
the  custom-house  in  this  case  took  place  after 
May  2,  1885,  when  the  Treasury  Department 
adopted  the  rule  that  protests  should  be  filed 
within  ten  davs  after  the  ascertainment  and 
liquidation  of  the  duties;  and  we  are  not 
confronted,  therefore,  with  a  treasury  ruling 
at  variance  with  the  construction  we  have 
put  upon  section  2981  of  the  Revised  Statutes. 
The  protests  in  this  case,  as  appears  from  the 
facts  above  set  forth,  were  too  late,  and  the 
decision  of  the  Collector  upon  the  ascertain- 
ment and  liquidation  of  the  duties  thus  be- 
came final. 

We  do  not  think  the  change  in  the  ruling 
of  the  Treasury  Department,  whereby  mer- 
chandise such  as  is  involved  in  this  case  was 
held  dutiable  at  a  greatly  reduced  rate, 
makes  any  material  difference  between  this 
case  and  Merritt  v.  Camercn.  On  this  point 
we  are  inclined  to  adopt  the  view  of  the 
solicitor-general  that  ^'a  decision  by  the  Sec- 
retary, or  by  a  court,  reversing  a  previous 
erroneous  ruling  of  the  Department,  is  of 
no  aid  to  an  importer  who  has  not  duly  pro- 
tested against  a  similar  ruling  with  respect 
to  another  importation. " 

The  judgment  of  the  Circuit  Court  ii  reversed, 
and  the  case  is  remanded  to  that  court,  unth  a 
direction  to  tit  aside  the  verdict  and  grant  a 
new  trial, 
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BALTIMORE    AND    POTOMAC    RAIL-    V^ 
ROAD  COMPANY.  Plff.  in  Err.. 

». 

FIFTH  BAPTIST  CHURCH  OF  WASH- 
INGTON. D.  0. 

SAME 

SAME. 

(See  S.  C.  Beporter*s  ed.  668-078.) 

Corporation  de  t^LcVo— ^misnomer — expremian  §f 
opinion  upon  the  facts,  by  Judge  in  charging 
jury— judgment  for  nuisance. 

1.  It  to  only  neoeasary  to  prove  that  the  plaintiff  is 
a  corporation  defaclo^  to  enable  It  to  maintain  an 
action  against  anyone,  other  tlian  the  State,  who 
has  contracted  with  the  corporation,  or  who  hat 
done  it  a  wrong. 

2.  A  misnomer,  or  mere  mistake  in  the  name,  of  a 
corporation  plaintiff,  which  does  not  affect  Its  ca- 
pacity to  sue  in  the  right  name«  Is  pleadabks  to 
abatement  only,  and  is  waived  by  pleading  to  the 
merits. 

8.  The  expression  of  an  opinion  upon  the  faots  l^ 
the  Judge  to  the  Jury,  in  any  court  of  the  United 
States,  is  within  the  discretion  of  the  Judge,  and« 
when  no  rule  of  law  is  incorrectly  stated,  and  all 
matters  of  facts  are  submitted  to  the  Jury,  cannot 
be  reviewed  on  writ  of  error. 

4.  A  Judgment  recovered  in  a  former  action  for 
damages  for  a  nuisance  cannot  bar  a  subeequent 
action  for  the  continuance  of  the  same  nuisaDoe, 
nor  diminish  the  measure  of  damages  to  be  reoov* 
ered  for  such  continuance. 

[Nos.  121,  132.1 
Argued  Dec.  18, 19, 1890.  Decided  Jan.  5, 1891, 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  judgments  in 
favor  of  the  plaintiff,  the  Fifth  Baptist  Church 
of  Washington,  a^rainst  the  Baltimore  &  Poto- 
mac Railroad  Company,  defendant,  in  an  ac- 
tion for  the  continuance  of  a  nuisance  to  the 
plaintiff's  use  of  its  house  of  public  worship. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Enoch  Totten*  for  plaintiff  in  error: 

The  plaintiff  ^as  never  incorporated,  and 
never  was  a  body  corporate,  as  alleged  in  iu 
dfiol  arat  ion 

Doyle  V.  Miener,  42  Mich.  882;  Bcmtist  Church 
(^  Washington  v.  Baltimore  db  P.  R,  Cb.  4 
Mackey,  48;  First  Baptist  tioc  v.  Bapalee,  1ft 
Wend.  605;  Mokelumne  HiU  Canal  A  Min,  Co, 
V.  Woodbury,  14  Cal.  424;  Harris  y.  McGregor, 
29  Cal.  124;  People  v.  JBeffridge,  52  CaL  831; 

iform,— Am  to  measure  o/  damages  for  wuisatnes^ 
see  tioCe  to  Baltimore  ft  P.  B.  Go.  v.  Fifth  Baptist 
Church,  27:  TSO. 

At  to  who  may  maintaUn  action  for  pvbUe  nuiaoMee^ 
and  when;  special  damaoe  neoesaoi'v;  method  of  abater 
m«nt,-86e  note  to  Georgetown  v.  Alexandria  Oanal 
Co.  9:  1012. 

TF/ien  <i^nct1(m  irW  he  orantad  ogolvut  a  nuiKMOii 
See  note  to  Irwin  v.  Dixlon,  18: 26w 
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Bigelow  ▼.  Qrtgory,  78  IlL  197;  Indianapolu 
Fkimace  d  Min.  Co.  ▼.  Herkimer,  46  Ind.  142; 
Burt  V.  Farrnr,  24  Barb.  519;  terraria  v.  Vas- 
^nceiles,  23  111.  456;  WiUiamsY,  Franklin  Twp, 
As9o.  26  Ind.  816;  Fire  Department  y.  Kip,  10 
Wend.  266;  1  Redf.  Railways,  64;  MelntireY, 
Me  Lain  Ditching  Amo.  40  Ind.  107;  H&inig  y. 
Adatns  d  W,  idfg,  Co.  61  Ky.  800;  Stotoe  v. 
Flagg,  72  lU.  897;  Utley  r.  Union  Tool  Co.  11 
Grav,  189;  Unity  Ins,  Co,  v.  Oram,  48  N.  H. 
636.  641;  lie  Deoereaux,  54  €hi.  678;  MeCaUion 
▼.  Uibernia  8,  <fc  L,  8oe.  70  Cal.  168;  Childly, 
Burd,  82  W.  Va.  66;  Bayy,  Mill  Owners  Mut. 
K  ln$,  Co.  75  Iowa,  694;  FirMt  Cong.  Church 
▼.  Webber,  54  Mich.  571. 

The  documentary  eyidence  admitted  to  proye 
user  was  incompetent  for  that  purpose. 

Baltimore  Cemetery  Go.  v.  Fint  Independent 
Church,  18  Md.  117;  Movlor  y.  American  L, 
Ins.  Co.  Ill  U.  8.  885  (28:  447). 

The  actions  were  not  brought  in  the  name 
and  style  assumed  as  the  corporate  name,  and 
the  plea  denying  the  existence  of  the  con)ora- 
Cion  is  a  good  defense  here  for  that  reason. 

PeopU  V.  Fulton,  11  N.  Y.  94;  Boberteon  y. 
Bullions,  Id.  248,  9  Barb.  64;  First  Baptist 
Soc.  y.  Bapalee,  16  Wend.  605;  1  Chitty.  PI. 
256;  Buncombe  Tump.  Co.  y.  Newland,  4  Dey. 
L.  468;  Blinois  Insane  Hospital  y.  Higgins,  15 
111.  185;  Bundyy.  BirdsaU,29  Barb.  85;  Brad- 
ford y.  WijUer  Lot  C0.66Q&.  280;  Burnliam  y. 
Strafford  County  8av.  Bank,  5  N.  H.  446; 
Chubb  y.  Upton,  95  U.  8.  666  (24:  528). 

The  plea  denying  the  incorporation  is  a 
good  plea,  and  puta  in  issuer  the  existence  of 
the  corporation. 

Boston  T.  d  ti.  Foundry  y.  Spooner,  ^Yi.  98; 
Christian  Society  y.  Maeomber,  8  Met.  285; 
Metlwdist  Chure/i  v.  Wood,  5  Ohio,  286;  Ang. 
&  A.  Corp.  688;  j^na  Ins.  Co.  y.  Wires,  28 
Vt.  93;  Bheem  y.  Naugatuck  Wheel  Co.  83  Pa. 
356;  ProprietorsofSouthould  y.Horton,e  BWl, 
504;  Society  for  Propagation  of  Gospel  y.  Paw- 
let,  29  U.  8.  4  Pet  480  (7:  927);  Indianapolis 
Fumaoe  d  Min.  Go.  y.  Herkimer,  46  Ind.  142. 

Messrs.  M.  F.  Morris,  J.  J.  Darlington 
and  O.  B.  Hamilton,  for  defendant  in  error: 

When  there  has  been  on  the  part  of  an  asso- 
ciation a  bona  fide  attempt  to  organize  as  a 
body  corporate  under  a  law  under  which  the 
powers  assumed  might  lawfully  be  created  or 
exercised,  followed  by  user  of  the  rights  claimed 
to  be  thereby  conferred,  at  least  a  corporation 
ds  facto  results,  whose  yaliditjr  only  the  State 
by  a  direct  proceeding  can  assail,  and  which  it 
is  not  open  to  third  parties  to  attack  collater- 
ally. 

Whitney  y.  Wyman,  101  U.  8.  892(25: 1050); 
Union  Sat.  Bank  of  St.  Louis  y.  Matthews,  98 
U.  8.  621  (25:  188);  Fntts  y.  Palmer,  182  U. 
8.  282(88:  817);  Bank  of  Toledo  y.  International 
Bank,  21  N.  Y.  542;  Methodist  E.  U.  Church 
▼.  Pickett,  19  N.  Y.  482;  Eaton  y.  Aspinwall, 
19  N.  Y.  119;  Buffalo  d  A.  B.  Co.  y.  Gary,  26 
N.  Y.  75;  Mead  v.  Keeler,  24  Barb.  20;  Holmes 
y.  OiUiland,  41  Barb.  568;  Caryl  v.  McElrath, 
8  Sandf .  176;  Merrick  y.  Beynolds  E.  d  O.  Co. 
101  Mass.  881;  Searsburgh  Tump.  Co.  y.  Cutler, 
6  Vt.  315;  Keene  y.  Van  Beuth,  48  Md.  184; 
Lord  V.  Essex  Bldg.  Asso.  87  Md.  327;  Taggart 
y.  Western  Maryland  R.  Co.  24  Md.  596;  Tar- 
beU  y.  Page,  24  111.  46;  Rice  y.  Bock  Island  d 
A.B.Co.^  DL  98;  Cincinnati,  L.  d  C.  B. 
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Co.  y.  Danville  d  V.  B.  Co.  75  III.  113;  Ewing 
y.  Bobeson,  15  Ind.  26;  Heaston  y.  Cincinnati 
d  Ft.  W.  B.  Co.  16  Ind.  275;  Gaines  v.  Bank 
of  Mississippi,  12  Ark.  769;  Thompson  y.  C'an- 
dor,  60  ni.  244;  Spring  Valley  Water  Works  y. 
San  Francisco,  22  Cal.  484;  Stockton  d  L.  O. 
Road  Co.  y.  Stockton  d  C.  B.  Co.  45  Cal.  680; 
Persse  d  B.  Paper  Works  y.  WiUett,  1  Robt.  181. 

Mr.  Justice  Gray  deliyered  the  opinion  of 
the  court : 

These  two  actions  are  in  the  nature  of  ac- 
tions on  the  case  for  the  continuance  of  a 
nuisance  to  the  plaintiff's  use  and  enjoyment 
of  its  house  of  public  worship,  by  the  noise, 
smoke,  cinders,  ashes  and  yapors  from  the 
defendant's  adjoining  engine  house,  repair 
shop  and  locomotiye  engines,  and  by  the  ob- 
struction of  access  to  the  plaintiff's  building  [56fl 
by  the  defendant's  unlawful  use  of  its  aide 
track  in  front  of  it. 

The  plaintiff  heretofore  broujfht  in  the 
court  below  a  similar  action  against  the  de- 
fendant for  maintaining  the  same  nuisance 
from  April  1,  1874,  to  Miurch  22,  1877,  and 
at  the  trial  thereof  on  the  general  issue 
recovered  a  yerdict  and  judgment  for  $4,500, 
which  was  affirmed  b^  this  court,  and  the 
amount  thereof,  with  interest,  was  paid  by 
the  defendant.  Baltimore  d  P.  B  Co.  y. 
Fmh  Baptist  Church,  108  U.  8.  817  [27 :  789]. 

The  present  actions  were  brought  and  tried 
separately ;  one  of  them  was  brought  March 
24.  1880,  for  damages  since  March  24,  1877, 
and  resulted  on  March  24,  1886,  in  a  yerdict 
and  judgment  for  $6,000;  and  the  other  was 
brought  June  11,  1883,  for  damages  since 
June  11,  1880,  and  resulted  on  April  22,  1886, 
in  a  yerdict  and  judgment  for  $7,000.  In 
each  of  these  two  actions  there  were  the  fol- 
lowing proceedings : 

The  declaration  was  headed  ''The  Fifth 
Baptist  Church  of  Washington,  D.  C,  by 
its  Trustees,  0.  The  Baltimore  and  Potomac 
Railroad  Company,"  and  alleged  that  the 
plaintiff  was  a  body  corporate  in  the  District 
of  Columbia,  under  and  by  yirtue  of  the 
General  Corporation  Act  of  May  5,  1870, 
chap.  80,  §  2  (16  8Ut.  99,  100)  ;  Rey.  8tat. 
D.  C.  §S  633-544. 

The  defendant  pleaded  in  bar:  Ist.  ''That 
the  said  plaintiff  was  not  at  the  time  of  the 
commencement  of  this  suit,  and  neyer  was, 
a  body  corporate  or  politic,  as  set  forth  and 
alleged  in  and  by  said  declaration."  2d. 
Not  guilty.  The  plaintiff  joined  issue  on 
these  pleas. 

The  plaintiff,  upon  the  issue  presented  by 
the  first  pl«a,  and  to  prove  its  user  of  cor- 
porate rights,  offered  the  following  eyidence. 
which  was  admitted  against  the  defendant's 
objection  and  exception : 

1st.  The  original  of  the  following  certifi- 
cate of  incorporation,  signed  and  sealed  by 
the  six  persons  named  therein : 

"We,  C.  C.  Meador,  George  M.  Kendall, 
John  N.  Henderson,  8amueT  M.  Yeatman, 
James  C.  Deatley  and  8amuel  8.  Taylor,  of 
Washington  City  in  the  District  of  Colum- 
bia,  do  hereby  certify  that  we  have  been 
duly  elected  'Trustees  of  the  Fifth  Baptist 
Church  of  Washington  City,  D.  C  (com- 
monly called  *the  Island  Baptist  Church'),     [67 
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and  that  this  certificate  is  made,  signed  and 
sealed  for  the  purpose  of  obtaining  corporate 
rights  and  privileges  for  the  said  'Fifth 
Baptist  Church,*  a  religious  society  wor- 
shiping at  present  in  their  church  edifice  on 
D  Street  South,  between  Four-and-a-half  and 
Sixth  Streets  in  said  City  of  Washington, 
under  the  provisions  of  an  Act  of  Congress 
approved  May  5,  1870,  entitled  *An  Act  to 
Frovide  for  the  Creation  of  Corporations  in 
the  District  of  Columbia  by  General  Law.' 

**  In  testimony  whereof  we  hereunto  set  out 
hands  and  affix  our  seals  this  twenty-fourth 
day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy  -  one. '^ 

Annexed  to  this  paper  were  a  notary  pub- 
lic's ceitificate  of  its  acknowledgment  on  the 
same  day  by  these  six  persons;  an  affidavit 
of  one  01  them,  dated  May  1,  1885,  that  the 
statements  in  the  certificate  of  incorporation 
were  true ;  a  memorandum  of  the  recorder 
that  the  paper  was  recorded  September  5, 
1871 ;  and  another  memorandum  that  it  was 
recorded  May  1,  1885. 

2d.  A  recorder's  copy  of  the  certificate  of 
incorporation,  acknowledgment  and  affidavit, 
as  recorded  May  1,  1885. 

8d.  That  in  the  year  1871  it  became  neces- 
sary for  the  plaintiff,  in  order  to  complete 
its  church  edifice,  to  borrow  money  upon  a 
mortgage  of  its  land ;  and  that  to  promote 
this  object,  and  upon  the  recommendation  of 
its  finance  committee,  a  special  meeting  was 
called,  and  was  held  on  July  2,  1871,  at 
which  the  Church  (which  had  been  known 
as  the  Island  Baptist  Church)  resolved  to  be- 
come incorporated  under  the  name  stated  in 
the  above  certificate  of  incorporation,  and 
elected  as  its  trustees  the  six  persons  named 
therein,  and  fixed  their  term  of  office  at  three 
years;  and  thereupon  that  certificate  was 
prepared  and  signed  by  the  trustees  and  re- 
coraed. 

4th.  Three  deeds,  respectively  dated  Sep- 
tember 26,  1871.  September  18,  1872,  and 
November  10,  1874,  from  the  six  persons 
named  in  the  above  certificate  of  incorpora- 
tion, describing  themselves  as  ''trustees  of 
the  Fifth  Baptist  Church  of  Washington 
City,  D.  C,"  reciting  its  incorporation  under 
the  General  Corporation  Act,  and  its  resolu- 
tion authorizing  them  to  execute  the  deeds, 
and  conveying  uie  church  building  and  land, 
in  trust  and  bv  way  of  mortgage,  to  secure 
the  payment  oi  various  sums  of  money. 

5th.  Two  deeds  of  release  of  the  same 
building  and  land,  dated  November  9.  1874, 
from  the  grantees  to  the  grantors  in  the  first 
two  of  the  trust  deeds  aforesaid. 

6th.  The  record  of  the  judgment  in  the 
former  action  between  these  parties. 

The  plaintiff  also  introduced,  without  ob- 
jection, evidence  tending  to  show  ''that  its 
present  church  edifice  was  begun  about  the 
year  1866  and  was  completed  at  a  cost  of 
about  $22,000,  exclusive  of  the  CTound ;  that 
the  property  is  worth  about  |80,000,  and 
has  been  occupied  and  used  by  the  plaintiff's 
society  or  congregation  since  the  year  1867 
as  its  place  of  religious  worship;  and  that 
during  the  period  covered  by  this  suit  its 
actual  church  membership,  consisting,  as 
in  aJJ  Baptist  churches,  of  persona  who  have 


been  baptized  after  a  profession  of  faith, 
numbered  about  four  hundred  persona,  ex- 
clusive of  the  persons  attending  servioet 
there  as  members  of  the  congregation  who 
were  not  members  of  the  Church.^ 

It  may  be  that,  as  held  by  the  court  below 
in  4  Mackey,  48,  at  a  former  stage  of  one  of 
these  cases,  the  original  certificate  of  incor- 
poration, not  statin?  the  date  of  election  or 
the  term  of  office  oi  the  trustees,  nor  sup- 
ported by  affidavit,  as  required  by  statute, 
was  not  sufficient  of  itself  to  prove  the 
plaintiff's  existence  as  a  corporation,  either 
dejure  or  de  facto;  and  that  the  adding  of  an 
affidavit  to  the  certificate,  and  recording  it 
anew,  since  the  commencement  of  these  ac- 
tions, could  not  avail  the  plaintiff. 

But  the  certificate  of  incorporation,  as 
originally  drawn  up,  taken  in  connection 
witn  the  other  evidence  now  introduced,  and 
especially  the  record  of  the  former  action  in 
which  this  plaintiff  as  a  corporation  recov- 
ered judgment  against  this  defendant  without 
any  objection  being  taken  to  the  plaintiff's 
capacity  to  sue,  is  clearly  compietent  and 
sufficient,  as  between  these  parties,  to  prove 
that  the  plaintiff  had  in  good  faith  attempted 
to  legally  organize  as  a  corporation,  and  had 
long  acted  as  such,  and  was  at  least  a  cor- 
poration de  facto,  which  is  all  that  is  necesnry  [51 
to  enable  it  to  maintain  an  action  againrt 
anyone,  other  than  the  State,  who  has  con- 
tracted with  the  corporation,  or  who  has  done 
it  a  wrong.  Bank  of  United  8tate$  v.  Dan^ 
dridge,  25  U.  S.  12  Wheat.  64.  72  r6:  558, 
555]  ;  Conard  ▼.  Atltintic  Tn$.  Go,  26  U.  8. 
1  Pet.  886,  450  [7 :  189,  2171  ;  Chubb  v.  Up- 
ton, 95  U.  S.  665  [24 :  528]  ;  WiUtamsburg 
City  F.  In»,  Co,  v.  Frothingham,  122  Haas. 
391 ;  Searsburgh  Tump,  Co.  v.  CuOer,  6  Vt 
815 ;  Cincinnati,  L.  d  C.  B.  Co,  y.  DanvOU 
<fc  V,  R,  Co.  75  ni.  118 ;  Stockton  dt  L.  O, 
Boad  Co.  V.  Stockton  d  C,  R,  Co.  45  Cal.  680. 

It  is  objected  that  the  evidence  admitted, 
if  sufficient  to  prove  that  the  plaintiff  was  a 
corporation,  did  not  prove  tnat  it  was  the 
corporation  which  brought  this  action ;  be- 
cause the  evidence  was  that  the  corporate 
name  was  "The  Fifth  Baptist  Church  of 
Washington,  D.  C,"  whereas  the  action,  as 
stated  in  the  declaration,  was  brouirht  by 
"The  Fifth  Baptist  Church  of  Waahmgton, 
D.  C.  by  its  Trustees.** 

It  may  well  be  doubted  whether  the  words 
"by  its  Trustees,**  as  here  used,  are  part  of 
the  name  of  the  plaintiff.  They  may  have 
been  inserted,  like  "by  attorney**  or  "by  next 
friend,**  to  indicate  by  whose  agency,  and 
not  in  whose  behalf,  the  action  is  brought 
By  the  General  Corporation  Act,  both  the 
title  in  real  estate,  and  the  right  to  sue,  are 
vested  in  the  trustees  "by  the  name  and  style 
assumed  as  aforesaid,*  that  is  to  say,  in  the 
name  and  behalf  of  the  corporation.  Act  of 
May  5,  1870.  chap.  80,  §  2  (16  Stat.  99,  100)  ; 
Rev.  Stat.  D.  C.  §§  534,  539,  540. 

But  if  these  words  in  the  declaration  can 
be  taken  as  part  of  the  plaintiff's  name,  the 
most  that  is  shown  is  a  mistake  in  that  name. 
While  nul  tid  corporation,  or  that  the  plain- 
tiff is  not  and  never  was  a  corporation,  is  a 
good  plea  in  bar,  because  it  goes  to  show 
Uiat  the  plaintiff  can  never  maintain  any  ac- 
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tion  whatever,  yet  misnomer,  or  mere  mis- 
take iu  the  name  of  a  corpor.ition  plaintiff, 
which  does  not  affect  its  capacity  to  sue  in 
the  right  name,  is  pleadable  in  abatement 
onljr,  and  is  waived  by  pleading  to  the 
merits.  Bro.  Abr.  Misnomer,  78;  oocietyfor 
Propagation  of  Gospel  v.  Pawlet,  29  U.  S.  4 
Pet.  480.  501  [7 :  927,  934]  ;  Christian  Society 
V.  Macomber,  8  Met.  235,  237 ;  Gould,  PI. 
chap.  5,  ^  79. 

Upon  the  issue  of  not  ^ilty,  the  plaintiff 
and  the  defendant  respectively  further  intro- 
duced evidence  similar  to  that  given  at  the 
trial  of  the  former  action  and  stated  in  108 
U.  S.  818-320  [27:  739]. 

The  court  at  the  plaintiff's  request  gave 
the  following  instructions  to  the  jury,  to 
each  of  which  the  defendant  exceptea : 

"  If  the  jury  find  from  the  evidence  that  the 
church  property  of  the  plaintiff  described  in 
the  declaration  was  acquired  and  held  as  a 
place  of  religious  worship  by  said  plaintiff 
Defore  the  engine  house  and  repair  shop  of 
the  defendant  were  built,  and  that  said  en- 
gine house  and  repair  shop,  during  the  three 
years  immediately  preceding  the  filing  of 
the  declaration,  as  they  were  used  by  the  de- 
fendant, rendei^ed  it  impossible  for  the  plain- 
tiff to  occupy  its  building  with  comfort  as  a 
place  of  public  worship ;  that  the  hammer- 
ing in  the  shop,  the  rumbling  of  the  engines 
passing  in  and  out  from  the  engine  house, 
the  blowing  off  of  steam,  and  the  smoke 
from  the  chimneys,  with  its  cinders,  dust 
and  offensive  odors, created  during  said  period 
a  constant  and  serious  disturbance  of  the  re- 
ligious exercises  of  the  Church ;  that  the  noise 
was  frequently  so  great  that  the  voice  of  the 
pastor  while  praying  or  preaching  could 
not  be  heard ;  that  the  chimneys  of  the  en- 
gine house  were,  during  the  three  years 
embraced  in  this  suit,  allowed  to  continue 
lower  in  height  than  the  windows  of  the 
Church,  and  that  smoke  and  cinders  from 
them  were  thrown  into  the  Church  in  such 
quantities  as  to  cover  the  seats  with  soot 
and  soil  the  garments  of  the  worshipers; 
that  disagreeable  odors,  added  to  the  noise, 
smoke  and  cinders,  rendered  the  place  un- 
comfortable as  a  place  of  worship  and  un- 
suitable for  the  purposes  to  which  it  was  de- 
voted,— then  the  plaintiff  is,  as  a  matter  of 
law,  entitled  to  recover,  and  it  is  the  duty 
of  the  iury  to  measure  in  damages  the  extent 
of  the  Injury  suffered  by  the  plaintiff  from 
these  various  grievances  during  the  three 
years  immediately  preceding  the  bringing 
of  this  suit." 

*'In  the  estimate  of  damages,  the  plaintiff 
is  entitled  to  recover  because  of  the  incon- 
venience and  discomfort  caused  to  the  con- 
gregation assembled,  if  you  find  such  in- 
convenience and  discomfort  to  have  been 
occasioned,  thus  tending  necessarily  to  de- 
stroy the  use  of  the  building  for  the  purposes 
for  which  it  was  erected  and  dedicated.  The 
congregation  had  the  same  right  to  the  com- 
fortable enjoyment  of  its  house  for  church 
purposes  that  a  private  gentleman  has  to  the 
comfortable  enjoyment  of  his  own  house ; 
and  it  is  the  discomfort  and  annoyance  in 
its  use  for  those  purposes  for  the  three  years 
covered  by  this  suit  which  is  the  primary 
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consideration  in  allowing  damages.     There- 
may  be  no  arithmetical  rule  for  the  estimate 
of  damages.     There  is,  however,  an  injury, 
the  extent  of  which  the  ]\xtj  may  measure.** 

It  is  objected  to  these  instructions  that 
the  evidence  did  not  wan-ant  the  assumptioa 
that  the  use  of  the  defendant's  engine  house 
and  repair  shop  rendered  it  "  impossible"  for 
the  plaintiff  to  occupy  its  building  with 
comfort;  or  that  the  noise,  smoke  and  cin- 
ders created  a  "  constant"  disturbance  ;  or  that 
the  voice  of  the  preacher,  while  praying  and 
preaching,  "could  not  be  heard  ;"  or  that  the 
smoke  and  cinders  were  thrown  into  the 
Church  in  such  quantities  as  to  "cover 
the  seats  with  soot ;"  or  that  there  had  been 
inconvenience  and  discomfort  caused  to  tho 
congregation,  "tending  necessarily  to  de- 
stroy" the  use  of  the  building  for  the  pur- 
poses for  which  it  was  erected  and  dedicated. 

But  all  the  expressions  objected  to  were 
taken  from  the  opinion  of  this  court  in  the 
former  case,  and  are  open  to  no  just  excep- 
tion in  matter  of  law.  108  U.  8.  329,  335 
[27 :  743,  745] .  And  if  they  can  be  construed 
as  expressing  an  opinion  upon  the  facts,  the 
expression  of  such  an  opinion  is  within  the- 
discretion  of  the  judge  presiding  at  a  trial 
by  jury  in  any  court  of  the  United  States, 
and,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately^ 
submitted  to  the  determination  of  the  jury, 
cannot  be  reviewed  on  writ  of  error.  Vicks- 
biirg  d  M.  R.  Co,  v.  Putnam,  118  U.  8.  545 
[30  :  257]  ;  United  States  v.  Philadelphia  dt  R. 
M.  Co.  123  U.  8.  113  [81 :  138]  ;  Lovejoy  T. 
United  States,  128  U.  8.  171  r82:  889]. 

The  only  other  point  relied  on  arises  upon 
the  defendant's  request  for  an  instruction  to 
the  jury,  in  the  second  of  the  present  ac- 
tions, that  if  they  should  be  satisfied  from 
the  evidence  that  the  plaintiff  was  entitled 
to  a  verdict,  then  in  estimating  damages 
they  might  take  into  consideration  the  pay- 
ment by  the  defendant  to  the  plaintiff  of  the 
judgment  in  the  former  action,  and  the  judg- 
ment against  the  defendant  in  the  first  of  the 
present  actions.  The  court  refused  so  to  in- 
struct the  jury,  except  with  this  qualifica- 
tion :  "  But  the  fact  of  such  previous  recov- 
eries against  the  defendant  is  not  admissible 
for  the  purpose  of  reducing  the  amount  of 
damages,  if  any,  to  which  the  jury  may  find 
the  plaintiff  is  justlv  entitled  in  the  present 
action."  The  defendant  excepted  to  this  in- 
struction, as  well  as  to  the  refusal  to  give 
the  instruction  requested. 

The  instruction,  as  given,  was  Quite  favor- 
able enough  to  the  defendant.  The  design 
of  the  request,  as  avowed  in  the  brief  of  its 
counsel,  "was  to  give  the  Jury  an  opportu- 
nity to  equalize  the  verdicts,  should  ther 
deem  either  of  the  other  two  either  too  high 
or  too  low,  and  to  do  justice  according  to 
their  notions." 

But  the  jury  in  the  last  case  had  nothing^ 
to  do  with  the  assessment  of  damages  la 
either  of  the  earlier  cases.  The  three  ac- 
tions were  brought  to  recover  damages  for  in- 
juries during  distinct  and  successive  periods- 
of  three  years  each.  The  former  action  was 
not  for  damages  which  were  the  necessary  or 
natural  effect  of  the  erection  of  the  defend- 
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«nt'8  structures,  which  mlfht  be  leooTered 
once  for  all ;  but  it  was  for  the  injury  sufiPered 
before  the  commencement  of  that  action  by 
reason  of  the  wrongful  use  of  those  struc- 
tures. And  each  of  the  present  actions  was 
brought,  not  for  damages  consequential  upon 
the  injury  for  which  the  plaintiff  had  al- 
ready recovered  judgment,  out  for  damages 
•caused  by  the  new  injury  from  the  continu- 
ance of  the  nuisance,  which  could  only  be 
recovered  in  each  action  for  the  three  years 
before  its  commencement.  The  judgments 
recovered  in  the  former  action  and  in  the 
first  of  the  present  actions  could  not  there- 
fore have  any  effect  to  bar  the  last  action,  or 
to  diminish  the  measure  of  the  damages  to 
be  recovered  by  it.  Troy  ▼.  Cheshire  5.  Oo, 
28  N.  H.  88,  102 ;  Wamer  v.  Bacon,  8  Gray, 
897,  402,  405,  406 ;  Fowle  t.  Neu>  Haven  db 
If.  Oo,  107  Mass.  852,  855,  112  Mass.  884. 
[576]  The  cases  at  bar  afford  a  good  illustration 
of  the  rule  of  law,  and  of  its  application, 
as  stated  by  Blackstone:  ^'Inaeed  every 
continuance  of  a  nuisance  is  held  to  be  a 
fresh  one ;  and  therefore  a  fresh  action  will 
lie,  and  very  exemplary  damages  will 
probably  be  Riven,  if,  after  one  verdict 
Asrainst  him,  tne  defendant  has  the  hardiness 
to  continue  it."    8  Bl.  Ck)m.  220. 

If  the  damages  assessed  by  the  jury  in 
«ither  of  these  two  actions  were  thought  ex- 
cessive, the  defendant's  only  remedy  was  by 
motion  for  a  new  trial  in  the  court  below, 
And  that  has  already  been  resorted  to  without 
success.     5  Mackey,  269. 

JudgrMTUs  afflrmed. 


[576]         ABRAHAM  LLOYD,  Ptff.  in  Err., 

JOHN  MoWILUAMS,  Collector. 

(See  8.  C.  Beporter^  ed.  970,  577.) 

Findingi  of  fact,  token  noeeeoaryfor  remow. 

Where  the  case  was  tried  by  the  coart«  a  trial  bj 
jury  being  dujy  waived,  but  there  is  no  flndinff 
upon  the  f  aots,  there  is  no  question  that  can  be 
reviewed  in  this  court;  and  if  Uie  oirouit  oourt 
had  jurisdiction  the  case  will  be  affirmed. 

[No.  109.] 

Argued  Dee.  10, 1890.     Decided  Dec.  16, 1890. 

IN  ERROR  to  the  Circuit  Court  of  the  XJDited 
States  for  the  District  of  Rhode  Island,  to 
review  a  judgment  for  defendant  in  an  action 
to  recover  back  duties  illegally  exacted  upon 
merchandise  imported.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chas.  Levi  Woodbury  and  J.  P. 
Tucker  for  plaintiff  in  error. 

Court  declined  to  hear  further  argument. 

Mr.  Wm.  A,  Maury,  Assistant  Atty-Gen., 
for  defendant  in  error. 

rSTTi      ^«Uep,  Ch.  J.: 

*  *  *J  In  this  cause,  trial  by  jury  was  waived  by 
agreement  of  the  parties  in  writing,  dulv  filed, 
and  the  case  was  tried  bv  the  court.  But  the 
record  discloses  no  finding  upon  the  fscts, 
either  general  or  special,  in  accordance  with 
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the  Statute  (Rer.  Stat  gg  649,  TOO),  and  m 

questions  are  therefore  open  to  our  revisioa  ai 
an  appellate  tribunal. 

As  the  circuit  court  had  jurisdiction  of  the 
subject  matter  and  the  parties,  its  judgmeni 
must  be  presumed  toberighi,  and  an  that  ground 
affirmed. 


DAVID  PRESTON  wr  al.,  Ptgk.  in  Err..  [ 

JAMES  B.  PRATHER  n  al. 

(Sees.  G.  BepOTter*B ed. e04-euk| 

Case,  practice  on — deposit  in  bank  of  bonds— 
duty  of  bank — banker,  when  liable  for  bonds 
deposited,  and  stolen  by  cashier — damages. 

1.  Where  a  case  was  heard  by  the  oourt  below 
without  a  jury,  and  its  speciaJ  findings  cover  tU 
questions  of  faot«  and  there  are  no  exeeptloni, 
the  only  question  before  this  oourt  is  whether  the 
facts  found  are  sufficient  to  support  the  judf* 
ment. 

2.  Where  bonds  are  received  by  bankers  fOr  tads 
keeping,  without  compensation,  for  the  benefit 
of  the  owner,  their  obligation  is  to  exercise  such 
reasonable  care  of  the  bonds  as  men  of  commoa 
prudence  usually  exercise  over  their  own  prop- 
erty. 

8.  Where  bonds  are  deposited  with  a  banker,  aad 
held  by  him  as  ooUaterai  to  loans  made  to  tbs 
owner,  the  banker  must  give  such  care  over  tbs 
bonds  as  a  prudent  owner  would  extend  to  hli 
own  property,  and  is  liable  for  the  loss  of  tbs 
bonds,  if  caused  by  his  own  neglect*  though  nol 
amounting  to  gross  negligenoe. 

4.  Where  a  banker  knows  that  his  cashler.who  has 
no  property  exoept  his  salary,  and  has  aooess  to 
the  securities  deposited  with  the  bank,  has  besa 
speculating  in  grain,  and  makes  no  examinatioa 
to  ascertain  whether  such  cashier  has  been  using 
such  securities,  but  retains  him  In  hia  position, 
such  banker  is  guilty  of  negligenoe,  and  Is  respon- 
sible for  bonds  deposited  In  the  bank,  which  ars 
stolen  by  such  cashier. 

6.  Where  bonds  are  stolen  flrom  a  bank' with  which 
they  are  deposited,  under  such  circumstances  ss 
to  render  the  bank  liable  for  their  loss,  the  mea^ 
ure  of  the  recovery  against  it  is  the  value  of  the 
bonds  at  the  time  they  were  stolen. 

[No.  115.] 

Argued  Dee.  11, 1390.      Detided  Jan,  6.  1S9U 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
to  review  a  iud^ment  for  bonds  deposited  with 
defendants,  bankers,  and  stolen  by  their  cash- 
ier.     Aprmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Wilaon*  P.  S.  Groo*- 
cnp,  W.  P.  Fennell  and  M.  D.  Brainard,  for 
plaintiffs  in  error: 

The  stolen  bonds  were  held  as  a  special  de- 
posit at  the  date  when  they  were  stolen. 

Eeynes  t.  Dumont,  180  U.  S.  854  (82:  084); 

Note.— ^s  to  Habditv  of  bailee  for  loss  by  theft  or 
robbery^  sec  note  to  fioyden  v.  United  States.  SOs  GST. 

^toIiaMlity  of  bank  for  general dsposttt,  see  mote 
to  Planters  Bank  of  Tranessee  v.  CTnlon  Bank  of 
Louisiana,  21:  478. 

As  to  special  deposits,  responsib(Hty  of  bank  for, 
see  note  to  First  Nat.  Bank  of  Oariisle  v.  OrahaiB, 
25:  75a 

U7  U.& 
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Duncan  ▼.  Brennan,  83  N.  Y.  487;  WyckoffY, 
Anthony,  90  N.  Y.  442;  Neponset  Bank  v.  Le- 
land,  5  Met  259. 

The  bonds  being  held  on  special  deposit, 
plaintiffs  in  error  would  be  liable  for  their  loss 
only  In  the  event  of  such  loss  being  caused  by 
their  gross  negligence. 

Foster  v.  Essex  Bank,  17  Mass.  479;  Oiblin 
▼.  MeMuOen,  L.  R.  2  P.  C.  317;  Whitney  v. 
^r»t  Nat,  Bank  of  Brattleboio,  65  Vt.  164; 
^rst  Nat,  Bank  ofAllentown  v.  Bex,  89  Pa. 
^08;  lompkinsv.  Sa'tmarsh,  14  Serg.  &R.  275; 
First  Nat.  Bank  v.  Qraham,  100  U.  S.  699  (25: 
^750). 

The  facts  found  by  the  court  are  insufiScient 
to  sustain  the  Judgment,  even  if  the  bonds 
were  held  under  an  agreement  that  the  same 
^should  be  collateral  for  overdrafts. 

Smith  V.   First  Nat.  Bank    of    Westfield, 
IX)  Mass.  605;  First  Nat.  Bank  of  Allentoton  v. 
Bex,  89  Pa.  808:  Scott  v.  National  Bank  of 
Chester  VaUey,  72  Pa.  471. 

Messrs.  Huntington  W.  Jackson  and 
Robert  Hertey,  for  defendants  in  error: 

Plaintiffs  in  error  are  liable,  first,  as  bailees 
i6r  reward;  second,  as  gratuitous  bailees. 

Tyng  v.  OHnnell,  92  U.  £5.  467  (23:  733); 
Baltimore  Third  Nat.  Bank  v.  Boyd,  44  Md.  47; 
Ikarbam  v.  Union  Nat.  Bank  of  Brunstoick, 
<n  Me.  872;  Cutting  v.  Marlar,  17  Hun,  673; 
Second  Nat.  Bank  of  Erie  v.  Oeein  Nat.  Bank, 
11  Blatchf.  862,  869;  Archer  v.  Walker,  38  Ind. 
472:  idtory,  Bailm.  §  28;  Erie  Bank  v.  Smith, 
8  Brewst.  9;  First  Nat.  Bank  v.  Graham,  100 
U.  tt.  699  (25:  750);  Lanc^jster  Covnty  Not. 
Bank  v.  Smith,  62  Pa.  47;  Maury  v.  Coyle,  84 
Md.  285;  Pattison  v.  Syracuse  Nat.  Bank,  80 
K.  Y.  82;  Ganley  v.  Troy  City  Nat.  Bank,  98 
N.  Y.  487;  Skelley  v.  Kahn,  17111. 170;  Vnited 
Society  v.  Undertoood,  9  Bush,  621. 

Naked  bailees  are  guilty  of  gross  negligence 
irho  retain  in  ofSce  one  whose  integrity  may 
be  reasonably  suspected;  if  he  is  known  to  be 
«  speculator,  to  indulge  in  stock  and  fi;amble, 
that  alone  should  disqualify  him  from  holding 
«  place  of  trust. 

Scott  V.  National  Bank  of  Chester  Valley,  72 
Pa.  471;  Qildin  v.  Mullen,  L.  R.  2  P.  C.  327; 
Tracf  y.  Wood,  8  Mason,  132. 

If  It  appears  that  a  bailee  was  not  diligent  in 
keeping  his  own  prop^ertv,  that  would  be  no 
excuse  for  negligence  in  keeping  the  property 
<d  others  intrusted  to  him. 

Erie  Bank  v.  Smith,  8  Brewst.  15;  Pattison 
T,  SyracuM  Nat.  Bank,  80  N.  Y.  99;  Doorman 
T.  Jenkins,  2  Ad.  &  El.  256;  Tracy  v.  Wood,  8 
KasoD,  182;  Story,  Bailm.  g§  64,  887,  838. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court : 

The  plaintiffs  below,  the  defendants  in 
error  here,  are  citizens  of  Missouri,  and  for 
many  years  have  been  copartners,  doing  busi- 
ness at  Maryville,  in  that  State,  under  the 
name  of  the  Nodaway  Valley  Bank  of  Mary- 
▼ille.  The  defendants  below  are  citizens  of 
different  States,  one  of  them  of  Michigan 
and  the  others  of  Illinois,  and  for  a  similar 

Kriod  have  been  engaged  in  business  as 
nkers  at  Chicago,  in  the  latter  State.  In 
1878  the  plaintiffs  opened  an  account  with 
the  defendants,  which  continued  until  the 
Spring  of  1888.    The  average  amount  of  de- 


posits by  them  with  the  defendants  each  year 
during  this  period  was  between  two  and  four 
hundred  thousand  dollars.  Interest  was  al- 
lowed at  the  rate  of  two  and  one -half  per 
cent  on  the  deposits  above  three  thousand 
dollars,  but  nothing  on  deposits  under  that 
sum. 
On  the  7th  of  July,  1880,  the  plaintiffs 

Purchased  of  the  defendants  four  per  cent  [606 
onds  of  the  United  States  to  the  nominal 
amount  of  twelve  thousand  dollars,  but  the 
bonds  being  at  a  premium  in  the  market  the 
plaintiffs  paid  for  them,  including  the  ac- 
crued interest  thereon,  thirteen  thousand  and 
five  dollars.  The  purchase  was  made  upon  a 
request  by  letter  from  the  plaintiffs ;  and  all 
subsequent  communications  between  the  par- 
ties respecting  the  bonds,  and  the  conditions 
u|)on  which  tney  were  to  be  held,  are  con- 
tained in  their  correspondence.  The  letter 
directing  the  purchase  concluded  with  a  re- 
quesi  that  the  defendants  send  to  the  plain- 
tiffs a  description  and  the  numbers  of  the 
bonds,  and  hold  the  same  as  a  special  de- 
posit. In  the  subsequent  account  of  the 
purchase  rendered  by  the  defendants  the 
plaintiffs  were  informed  that  the  bonds  were 
held  on  special  deposit  subject  to  their  order. 
The  numbers  of  the  bonds  appear  upon  the 
bond  register  kept  by  the  aefendants,  and 
the  bonas  remained  m  their  custody  until 
some  time  between  November,  1881,  and 
November,  1882,  when  they  were  stolen  and 
disposed  of  by  their  assistant  cashier,  one 
Ker,  who  absconded  from  the  State  on  the 
16th  of  January,  1883.  The  present  action 
is  brought  to  recover  their  value. 

By  the  defendants  it  was  contended  below  [607 
in  substance,  and  th^  contention  is  renewed 
here,  that  the  bonds  being  placed  with  them 
on  special  deposit  for  safe -keeping,  without 
any  reward,  promised  or  implied,  they  were 
gratuitous  bailees,  and  were  not  chargeable 
tor  the  loss  of  the  bonds,  unless  the  same  re- 
sulted from  their  eross  negligence:  and  they 
denv  that  any  such  negligence  is  imputable 
to  them. 

On  the  other  hand,  the  plaintiffs  contended 
below,  and  repeat  their  contention  here,  that, 
assuming  that  the  defendants  were  in  fact 
simply  gratuitous  bailees  when  the  bonds 
were  deposited  with  them,  they  still  neg- 
lected to  keep  them  with  the  care  which  such 
bailees  are  lx)und  to  give  for  the  protection 
of  property  placed  in  their  custody;  and  |608 
furtlier,  that  subsequently  the  character  of 
the  bailment  was  changed  to  one  for  the 
mutual  benefit  of  the  parties. 

Much  of  the  argument  of  counsel  before 
the  court,  and  in  the  briefs  filed  by  them, 
was  unneccssarr — indeed,  was  not  open  to 
consideration — from  the  fact  that  the  case 
was  heard,  upon  stipulation  of  parties,  by 
the  court  without  the  intervention  of  a  jury, 
and  its  special  findiiigs  cover  all  the  disputed 
questions  of  fact.  There  is  in  the  record  no 
bill  of  exceptions  taken  to  rulings  in  the 
progress  of  the  trial,  and  the  correctness  of 
the  findings  upon  the  evidence  is  not  open  to 
our  consideration.  Rev.  Stat.  sec.  700.  The 
question  whether  the  facts  found  are  sufficient 
to  support  the  judgment  is  the  only  one  of 
inquiry  here. 
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Wt-41B  SuPBun  OouBT  or  thb  UHmn  Statbs.  Oct.  "i 

TJndoubtedlv,  If  the  bonds  were  received  which  would  cbuge  t  gratuftoni  twllee  ft* 
*"'  ""  defendftDts  for  a&fe-keeping,  without  the  )osi  of  propertj  must  b«  such  ■■  would 
satloD  to  tbem  tn  any  lorm,  but  ex-  &ffect  its  safe-keeptog,  or  t«nd  to  Its  loa; 


only  obligation   resting   upon   tbem  1 

exercise  over  the  boDda  auch  reasonable  care  quali^icg  the  previous  decision. 
«B  men  of  common  prudence  would  usually       In  &oti  v.  Nalionai  Bank  of  ChaUr  VaBtf, 

bestow  for  the  protection  of  their  own  prop-  73  Pa.  479,  480.  the  Supreme  Court  of  Fenn- 

ertj  of  a  simitar  character.     No  one  taking  eylvania  asserted  tbe  same  doctrine  as  llitt 

upon  himself  a  dutj  for  another  without  In  the  Haasacbusetts  case,  holding  that  a 

conaideration   is  bound,   either   in    law   or  bank,  as  a  mere  depositary,  without  apecial 

morals,  to  do  more  than  a  roan  of  that  char-  contract  or   reward,  was  not  liable   for  tbs 

actcr  would  do  generally  for  himself  under  loss  of  a  government  bond  deposited  with  It    . 

like  conditions.     The  exercise  of  reasonable  for  safekeeping,  and  afterwards  stolen  tiy 

care  is  in  all  such  cases  the  dictate  of  good  one  of  its  clerks  or  tellers.     In  that  case  it 

faith.     An  utter  disregard  of  the  property  of  waa  staled  that  Uie  teller  was  suffered  to 

the  bailor  would  be  an  act  of  bad  faith  to  remain  in  the  employment  of  the  bank  afW 

him.     But  what  will  constitute  such  reason-  it  was  known  that  he  had  dealt  once  or  twice 


able   care  will  vary  with  tbe  nature,   value  in  stocks,  but  this  fact  was  not  allowed  t 

and  situation  of  the  property,  the  general  control  the  decision,   on  the  ground  that  it 

protection  afforded  by  the  police  of  tbe  com-  was  unknown  to  the  ofBcera  of  the  bank  that 

munity  against  violence  and  crime,  and  the  tbe  teller  gambled  In  stocks  until  after  be 

bearing  of   surrounding  clrcumstnnces  upon  had  absconded,  but  at  the  same  time  obaerr- 

its  security.    The  care  uaually  and  generally  ing  ttiat : 

deemed  necessarv  in  the  community  for  tLo  .^     ^        1          ^^^  engaged  ill  stock 

security  of  similar  Papery,  ""der  like  con-  g^^bling,    can   be   safely  frStedT   wd  tta 

dmons,  would  be  requireiof  the  b-^ee  In  f^yence^if   this  Is  founS   S^*n^«S 

such  cases,  but  no  hing  more^  The  general  defaulters  whose  peculationa  have  been  dii- 

?,^f.ut'Z).t";f  i.^.hlfi;^  )^.  h»?w-  «>'««d  W  ^  <J*'*'^'y  traceable  to  this  specie. 

judicial  decisior*  is  that  gratuitous  bailees  ,          tji^        ^  ^i„   treasurer  or  mW 

of  "''°tl^«'^,!P^P?"y  »«'°^'«»P^^'^^'°f  om^r  having  the  custody  of  funda.  thinks 

ts  loss  unless  p^^ilty  of  gross  negligence  In  ^             desfrable  speculation,  and  takes  the 

Its  keeping.      But  gross  negligence  in  such  ,  ^       j   ^^     instit^on,  hoping  to  return 

^™''^&^r,.™A  .Jr.^.^^?^^  them  instantly,  but  he  falls  fn  fis  ventllr^ 

?    ^.    ?^«,^i«f«^?,f^LV"J"';hU«^^  or  success  tempts  him  on;  and  he  ventum 

aemnnda :  the  omission  or  the  reasonable  care ._   ,„    ,.:  __   vi.    i™    : u^ 

redulred  I.  tbe  Degllgence  which  create,  the  '1?!°  t.^"^'"it.  Jn5  lSi„    hi^SS?™ 

ll.billt,  ;  md  whether  Ihl.  e.Wed  li  >  que.-  Bi'";  .S'',  •^"°  ""1  .•/•jLi'  JS'"^. 

tlOD  ot  tia  lot  the  Jut7  to  detemlho.  S,  hy  ZJS.^   i.^.,    ft  Si  ,^^^      t^i 

.u         _.  _i J    _ii_.  i„  J    n     m.    V--  criminal   intent,    is  tne    fatal  nep,    which 

thecourt  where  a  Jury  is  waived.  See  TheNae  „„.,  ,     „,.     ,„  li„„i.  .„j   ,„  *i,™  _h,-Il 

■a, ,j  _      v„.    iri  fr     c     m  u Atr.    int  ends  In  ruin  to  himaoll  SnO    to  toose  WhOW 

World  V.  K\ng,  57  U.   B.   18  How.  470,  474,  ^nnfldBn™  ho  hu  hpiravwl  " 

478    LH :   10a&-10221j  New    Tork    Cent.    R.  onAdence  he  has  betrayed. 

Co.  f.  Laekvmod,  84  U.  6.  17  Wall.  SS7,  883  As  sUted  above,  the  reasonable  care  which 

[81 :  637.  6411  ;   MOaauku  *  St.  P.  S.   Co.  peraons  should  take  of  property  Intrusted  to 

T.  Armi,  91  U.  B.  489,  494  [38:  874,  8701.  them  for  safekeeping  without  reward  will 

The  doctrine  of  exemption  from  liability  In  necessarily  vary  with  Its  nature,  value  and 

such  esses   was  at  one  time  carried  so  far  as  situation,   and  the    bearing  of    turrounding 

to  shield  the  bailees  from  the  fraudulent  acts  circumstances  upon  lt«  security.    The  busi- 

of  their  own  employes  and  olBcers,  though  oess  of  the  bailee  will  necessaiilyhave  some 

their  employment  embraced  a  supervision  of  effect  upon  the  nature  of  the  care  required 

the   property,    such  acts  not  being   deemed  of    him,  as,   for   example,    in    the    case    of 

within  the  scope  of  their  employment.  bankers  and  banking   Institutions,    having 

Thus,  Id  Fbiier  v.   Ei»ex  Bank.  17  Mass.  special    arrangements,  by  vaults  and  other 

479.  the  bank  was.  In  such  a  case,  exonerated  guards,  to    prot«ct    property    In    their    cus- 

from  liability  for  the   property  intrusted  to  tody.      Persons    therefore   depositing    vatn- 

It,  which  bad  been  frauduientlv  appropriated  able   articles  with  Ihem  expect  that  audi 

bv  Its  cashier,  the  Bupreme  Judicial  Court  measures  will  be  taken  as  will    oidinarilr 

of  Maesachusetts  holding  that  he  hsd  acted  secure  tbe  property   from  burglarB  outside 

without    the  scope  of  hfs    authority,    and  and  from  thieves  within,  and  that  whenever 

therefore    the  bank  was  not  liable  for  his  ground  for  suspicion  arises  an  exsminatltm 

acts  any  more  than  it  would  have  been  for  will  be  made  by  them  to  see  that  It  has  not 

the  acts  of  a  mere  stranger.     In  that  case  a  been  abstracted   or  tampered  with  ;  and  also 

chest  containing  a  quantity  of  gold  coin,  that  they  will  employ  Dt  men,  both  in  abil- 

which   was  specified  ^n  an   accompanying  Ity  and  integrity,  for  tbe  discbarge  of  their 

memorandum,  was  deposited  in  the  liank  for  duties,  and  remove  those  employed  whenever 

safekeeping,  and  the  gold  was  fraudulently  found  wanting  in  either  of  uiese  particulars. 

taken  out  by  the  cashier  of  tbe  bank  and  An  omission  of  such  measures  would  in  moat 

used.     It  was  held,  upon  the  doctrine  stated,  cases   be   deemed    culpable    negligence,    to 

that  the  bank  was  not  liable  to  the  depositor  gross  as  to  amount  to  a  breach  of  good  faith. 

for  the  value  of  the  gold  taJcen.  and  constitute  a  fraud  upon   the   depositor. 

Id  tbe  subsequent  case  of   Smith  v.    Firii  It  was   this  view   of  tbe   duty   of  the  d«- 

Jfat.   Bank  t^f    Wtitfrld,   99  Mass.    60.'!,    611.  fendsnts  in  this  case,  who  were  eugarcd  ii 

the  same  court  held  that  tbe  gross  carelessness  business  as  bankers,  and  the  evidence  of  their 

?M  1!|7I'.S. 
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Begleet,  upon  being  notified  of  the  specula- 
tions in  stocks  of  their  assistant  cashier,  who 
stole  the  bonds,  to  make  the  necessary  ex- 
amination respecting  the  securities  deposited 
with  them,  or  to  remove  the  speculating 
cashier,  which  led  the  court  to  its  conclu- 
sion that  they  were  guilty  of  gross  negli- 
gence.  It  was  shown  that  about  a  year 
efore  the  assistant  cashier  absconded  the 
defendant  Eean,  who  was  the  chief  officer  of 
the  banking  institution,  was  informed  that 
there  was  someone  in  Uie  bank  speculating 
on  the  Board  of  Trade  at  Chicago.  There- 
upon Kean  made  a  quiet  investigation,  and 
the  facts  discovered  by  him  pointed  to  Eer, 
whom  he  accused  of  speculating.     Eer  re- 

Slied  that  he  had  made  a  few  transactions, 
ut  was  doing  nothing  then  and  did  not  pro- 
pose to  do  anything  more,  and  that  he  was 
then  about  a  thousand  dollars  ahead,  all 
told.  It  was  not  known  that  Eer  had  anj 
other  property  besides  his  salary.  His  posi- 
tion as  assistant  cashier  gave  him  access  to 
the  funds  as  well  as  the  securities  of  the 
bank,  and  he  was  afterwards  kept  in  his 
position  without  any  effort  beins  made  on 
the  part  of  the  defendants  to  verify  the  truth 
of  his  statement,  or  whether  he  had  attempted 
to  appropriate  to  his  own  use  the  property 
of  others. 

Again,  about  two  months  before  Eer  ab- 
sconded, one  of  the  defendants,  residing  at 
Detroit,  received  an  anonymous  communica- 
tion, stating  that  someone  connected  with 
the  bank  in  Chicago  was  speculating  on  the 
Board  of  Trade.  He  thereupon  wrote  to 
the  bank,  calling  attention  to  the  reported 
speculation  of  some  of  its  employes,  and 
suggesting  inquiry  and  a  careful  examina- 
tion of  its  securities  of  all  kinds.  On  re- 
ceipt of  this  communication  Eean  told  Eer 
what  he  bad  heard,  and  asked  if  he  had 
again  been  speculating  on  the  Board  of 
Trade.  Eer  replied  that  he  had  made  some 
deals  for  friends  in  Canada,  but  the  transac- 
tions were  ended.  The  defendants  then  en- 
tered upon  an  examination  of  their  books 
and  securities,  but  made  no  effort  to  ascer- 
tain whether  the  special  deposits  had  been 
disturbed.  Upon  this  subject  the  court  be- 
low, in  giving  its  decision  (29  Fed.  Bep. 
498),  after  observing  that  the  defendants 
knew  that  Eer  had  been  engaged  in  business 
which  was  hazardous  and  t£at  his  means 
were  scant,  and  after  commenting  upon  the 
demoralizing  effect  of  speculating  in  stocks 
and  grain,  as  seen  in  the  numerous  pecula- 
tions, embezzlements,  forgeries  and  thefts 
plainly  traceable  to  that  cause,  and  the  free 
access  by  Eer  to  valuable  securities,  which 
were  transferable  by  delivery,  easily  ab- 
stracted and  convertea,  and  ^et  his  being  al- 
lowed to  retain  his  position  without  any 
effort  to  see  that  he  haa  not  converted  to  his 
own  use  the  property  of  others,  or  that  his 
statements  were  correct,  held  that  it  was 
SToss  negligence  in  the  defendants  not  to 
aischarge  him  or  place  him  in  some  position 
of  less  responsibility.  In  this  conclusion 
we  fully  concur. 

The  second  position  of  the  plaintiffs  is 
also  well  taken,  that,  assuming  the  defend- 
ants were  gratuitous  bailees  at  the  time  the 

lt7  U.  S. 


bonds  were  placed  with  them,  the  character 
of  the  bailment  was  subsequently  changed 
to  one  for  the  mutual  benefit  of  the  parties. 
It  appears  from  the  findings  that  the  plain- 
tiffs subsequently  to  their  deposit  had  re- 
peatedly asked  for  a  discount  of  their  notes 
oy  the  defendants,  offering  the  latter  the 
bonds  deposited  with  them  as  collateral, 
and  that  such  discounts  were  made.  When 
the  notes  thus  secured  were  paid,  and  the 
defendants  called  upon  the  plaintiffs  ta 
know  what  they  should  do  with  the  bonds,, 
they  were  informed  that  they  were  to  hold 
them  for  the  plaintiffs'  use  as  previously. 
The  plaintiffs  had  already  written  to  the* 
defendants  that  they  desired  to  keep  tho> 
bonds  for  an  emergency,  and  also  that  they 
wished  at  times  to  overdraw  their  account, 
and  that  they  would  consider  the  bonds  as 
security  for  such  overdrafts.  From  these 
facts  the  court  was  of  opinion  that  the  bonds 
were  held  by  the  defendants  as  collateral  to 
meet  any  sums  which  the  plaintiffs  might 
overdraw ;  and  the  accounts  show  that  they 
did  subsequently  overdraw  in  numerous  in- 
stances. 

The  deposit,  by  its  chanee  from  a  gratu« 
itous  bailment  to  a  security  for  loans,  became 
a  bailment  for  the  mutual  benefit  of  both 
parties;  that  is  to  say,  both  were  interested 
in  the  transactions.  For  the  bailor  it  ob-  [613 
tained  the  loans,  and  to  that  extent  was  to 
his  advantage:  and  to  the  bailee  it  secured 
the  payment  of  the  loans,  and  that  was  to 
his  advantage  also.  The  bailee  was  there- 
fore required,  for  the  protection  of  the  bonds, 
to  give  such  care  as  a  prudent  owner  would 
extend  to  his  own  property  of  a  similar 
kind,  being  in  that  respect  under  an  obliga- 
tion of  a  more  stringent  character  than  that 
of  a  gratuitous  bailee,  but  differing  from 
him  in  that  he  thereby  became  liable  for  the 
loss  of  the  property  if  caused  by  his  neglect, 
though  not  amounting  to  gross  negligence. 

Two  cases  cited  by  counsel,  one  from  the 
Court  of  Appeals  of  Maryland  and  the  other 
from  the  Court  of  Appeals  of  New  York, 
declare  and  illustrate  the  relation  of  parties 
under  conditions  similar  to  those  of  the  par- 
ties before  us. 

In  the  case  from  Maryland  (Baltinu>r§ 
Third  Kat,  Bank  v.  Boyd,  44  Md.  47),  it  ap- 
peared  that  a  firm  by  the  name  of  William 
A.  Boyd  &  Co.  was  a  large  customer  of  the 
Third  National  Bank  of  Baltimore,  and  on 
the  6th  of  February,  1866,  was  indebted  to 
it  in  about  $5,000.  Subsequently,  the  senior 
member  of  the  firm,  pursuant  to  an  agree- 
ment between  him  and  the  president  of  the 
bank,  deposited  with  the  bank  certain  bonds 
and  stocks  as  collateral  security  for  the  pay- 
ment of  all  obligations  of  himself  ana  of 
the  firm  then  existing  or  that  might  be  in- 
curred thereafter,  with  the  understanding 
that  the  right  to  sell  the  collaterals  in  satis- 
faction of  such  obligations  was  vested  in  the 
officers  of  the  bank.  8ome  of  the  bonds 
were  subsequently  withdrawn  and  others  de- 
posited in  their  place.  While  these  collat- 
erals were  with  the  bank  the  firm  kept  a  de- 
posit account,  liaving  an  average  of  about 
$4,000,  and  from  time  to  time,  as  it  needed, 
obtained  on  the  security   of  the   collaterals 
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discounts  ranging  from  three  to  fifteen  thou- 
sand dollars.  The  firm  was  not  indebted  to 
the  bank  subsequently  to  July,  1872,  when 
it  paid  its  last  indebtedness;  the  bonds, 
however,  were  not  then  withdrawn,  but  left 
in  the  bank  under  the  original  agreement. 
In  August,  1872,  the  bank  was  entered  by 
burglars  and  certain  of  the  bonds  were  stolen. 
In  an  action  by  the  senior  partner  against 
the  bank  to  recover  the  value  of  the   oonds 

114]  stolen,  it  was  held:  ''First.  That  the  con- 
tract entered  into  by  the  bank  was  not  a  mere 
erituitous  bailment.  Second.  That  the  orig- 
inal contract  of  bailment  being  valid  and 
binding,  the  obligation  of  the  bank  for  the 
safe  custody  of  the  deposit  did  not  cease 
when  the  plaintiff's  debt  had  been  paid. 
Third.  That  the  defendant  was  responsible 
if  the  bonds  were  stolen  in  consequence  of 
its  failure  to  exercise  such  care  and  dili- 
gence in  their  custody  and  keeping  as  banks 
of  common  prudence  in  like  situation  and 
business  usually  bestowed  in  the  custody 
and  keeping  of  similar  property  belonging 
to  themselves;  that  the  care  and  diligence 
ought  to  have  been  such  as  was  properly 
adapted  to  the  preservation  and  protection 
of  the  property,  and  should  have  been  pro- 
portioned to  the  consequence  likely  to  arise 
from  any  improvidence  on  the  part  of  the 
defendant.  Fourth.  That  the  proper  measure 
of  damages  was  the  market  value  of  the 
bonds  at  the  time  they  were  stolen.  Whether 
due  care  and  diligence  have  been  exercised 
bjr  a  bank  in  the  custody  of  bonds  deposited 
with  it  as  collateral  security,  is  a  question 
of  fact  exclusively  within  the  province  of 
the  jury  to  decide." 

In  the  case  from  New  York  (Gutting  v. 
Marlor,  78  N.  T.  454),  it  appeared  that  the 
defendant,  as  collateral  security  for  a  loan 
made  to  him  by  a  bank,  delivered  to  it  cer- 
tain securities,  which  were  taken  and  con- 
verted by  the  president  to  his  own  use.  In 
an  action  by  the  receiver  of  the  bank  to  re- 
cover the  amount  loaned  it  was  found  that 
the  trustees  of  the  bank  left  the  entire  man- 
agement of  its  business  with  the  president 
and  an  assistant,  styled  manager ;  that  they 
received  the  statements  of  the  president 
without  question  or  examination ;  that  they 
had  no  meetings  pursuant  to  the  by-laws, 
and  made  no  examination  of  the  securities, 
and  exercised  no  care  or  diligence  in  regard 
to  them ;  also,  that  the  president  had  been  in 
the  habit  of  abstracting  securities  and  using 
them  in  his  private  business,  most  of  them 
being  returned  when  called  for;  and  that 
the  manager,  who  had  knowledge  of  this 
habit,  did  not  take  any  means  to  prevent  it, 
nor  did  he  notify  the  trustees.  It  was  held 
that  the  bank  was  chargeable  with  negli- 
gence, and  that  the  defendant  was  entitled 

15]  to  counterclaim  the  value  of  the  securities ; 
that  the  bailment  was  for  the  mutual  benefit 
of  the  parties ;  that  the  bailee  was  bound, 
for  the  protection  of  the  property,  to  exer- 
cise ordinary  care,  and  was  liable  for  negli- 
Sence  affecting  the  safety  of  the  collaterals, 
istinguishing  the  case  from  the  liability  of 
a  gratuitous  bailee,  which  arises  only  where 
there  has  been  gross  negligence  on  his  part. 
It  follows,  therefore,  that  whether  we  re- 

792 


ntrd  the  defendants  as  gratuitous  bailees  ia 
the  first  instance,  or  as  afterwards  becoming 
bailees  for  the  mutual  benefit  of  both  par- 
ties,  they  were  liable  for  the  loss  of  the 
bonds  deposited  with  them.  And  the  measun 
of  the  recovery  was  the  yalue  of  the  bonds 
at  the  time  they  were  stolen. 
Judgment  affirmed. 


ELIZA  8.  SMITH,  Executrix,  AppL,       l^^ 

9, 

ARTEMAS  GALE  bt  ai.. 

09ee&a  Beporter*Bed.677,87SLI 

Mbtian  to  diemUe. 

In  oomputlnff  the  two  yean  within  whidh  a  writ  «f 
error  must  be  brought  or  an  appeal  taken,  the 
day  of  the  entry  of  the  Jadgment,  deoree  or  oidw 
appealed  from  should  be  excluded. 

[No.  580.] 

SubmUted  Dee.  tM,  1890.    Decided  Jan.  6,  ISBt 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Dakota. 
On  motion  to  dismiss  because  appeal  takei 
too  late.    Denied, 

Meatre.  Park  D»Tis  and  A.  O.  Safford, 
for  appellees,  in  favor  of  motion  to  dismiss. 

Mr.  Enoch  Totteii»  for  appellant,  againil 
motion. 

Fuller*  Oh.  J.: 

In  computing  the  two  years  after  the  entiy  [578] 
of  a  final  judgment,  decree  or  order,  sought  to 
be  reviewed  in  this  court,  withhi  whi<m  the 
writ  of  error  must  be  brought  or  the  appeal 
taken,  the  day  of  the  entry  of  such  Judgment, 
decree  or  order  should  be  excluded.  OredU 
Co.  y.  Arkansas  C.  B.  Oo.  128  U.  8.  968  [88: 
4481. 

The  motion  to  diimist  theappeal  im  this 
is  thertfore  denied. 


THOMAS  A.  GREEN,  Pff.  in  Brr.,        [611 

SAMUEL  H.  ELBERT  bt  au 

(See  &  a  Beporter^'  ed.  616-asU 

When  traneeript  ef  record  must  be  iUed^-wken 
docketed— remedif  for  omieeion — elerk^e  feee^ 
eeandalotte  argument. 

h  The  transcript  of  the  reoord  may  be  filed  at  any 
day  dorlDff  the  term  laooeeding:  the  taklof  of  an 
appeal  or  the  brlnsrlnff  of  a  writ  of  error,  if  ap- 
pellee or  defendant  in  error  has  not  in  the  meaa 
time  had  the  cause  docketed  and  dismiaBed;  but 
it  cannot  be  filed  after  the  expiration  of  such 
term. 

S.  When  a  return  is  made  and  the  transcript  sea- 
sonably deposited  in  the  clerk's  offloe,  jurtodictlOB 
is  not  lost  by  the  lapse  of  the  term,  but  the  cause 
may  still  be  docketed,  if  the  ciroomstanoeB  justify 
the  court  in  ezercisinff  its  discretion  to  that  elleol^ 

8.  Where  the  plaintilf  In  error  or  appellant  Is  en- 
tirely free  of  laches  or  waut  of  dUiirenoe,  and  Is 
prevented  from  obtainlof  the  transcript  by  tiie 
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fraud  of  tlM  otber  partr,  Ota  order  of  tbe  oonrt  xntrt  In  Bald  cause  hlB  preeipt  for  transcript 

or  th«  ooutumaor  □(  the  clerk,  Uie  oourt  m>r  )t  record,  which  was  accordingly  made  out, 

■nut  leliBi  approprtaiB  10  tha  oaw.  u  directed,  and  certifled  by  the  clerk  of  that 

i.    Where  the  plainUlI  to  error  is  a  member  of  tbe  >ourt  May  5,  1888.     On   that   day  plaintiff 

h«ro(  thta  court,  and  notlflea  the  clerk  In  trans-  wrote  to  the  clerk  ot  this  court,  ns  followa: 

mittint  the  transcript  thattheoBse  Honeof  his  *j  herewith  send  you   a   record  in  a  case  of 
owa,htoappeararootoproperlrenwredwhonthe  ^^      -^II,  ^^^  ^  (j^^^t  fee  and  a 

^       iS/?^«5,fS.n^'S^e^JIi'^"d  rtfpulation   to   Bubmit   under   Rule    SO  in  a 

ditlon  precedent  to  the  flUnsoi  the  record  ana  ,    ^  vi      *      f  . 

dnekeHDjt  of  the  ce«s  that  ieonrit,  shoulfl  be  f*"  ^^J"-     P'^ase   Bend   me  two  l>la"ksfor 
Biven  to  or  a  deposit  made  -with  the  olerk.  and  snlenng  the  appearance  of  attorneys  for  both 
wharBtJ.atl.omltted,wlthouteiouiie.rortwentr  parties?     This     letter    and     the    transcript 
moDtht.  tbe  writ  of  error  will  be  dlsmlaied.  reached  the    clerk  May   ID,  1888,  and  lie  re- 
ft.   Where  the  printed  argument  of  plalntlll  In  plied:     "Tours   of  the   5tli  inst,,  also  tran- 
error  oontalna  maiif  allegations  wholly   aside  script  of  record  In  case   of  OtKn  y.  Elbert  «t 
from  the  ohar^os  made  In  his  oomplalot,  and  ai.,  duly  received.     I  inclose  two  blank  or- 
bottrioB  reproachfully  upon  the  moral  character  ders  for   appearance  as   requested.     1  notice 
of  Individuals,  which  are  clearly  Imperiloent  and  what  you  Bay  as  to  furnishing  deposit  on  ac- 
ioandaiouB.aDdunflttobesubmiiiedtotheoourt,  count   of  coats   and    sending   stipulation   to 
ItwUibestHokenfromthefllefc  submit  case  under  the  aOthHule."     Nothing 
„  .     .     ,n      ,.'■  ,^'.,  ^J  .J  1  X      -  ,n„.  furtlier  appears  lo  hare  been  done  in   the 
BubnutUd Dee.  15.1890.     IkexiedJan.S,1831.  premisea  until  on  January  T,  18B0,  plaintiff 
in  error  wrote  to  the   clerk  as    follows:     "I 
TN  ERROR  10  theCircuitCourt  of  the  United  find  on  looking  over  my  books  at  New  Year'! 
X  Slates  for  the  Dislrict  of  Colorado.  io  review  that  I  had  forgotten  to  send  you  a  docket  fes 
a  judzment  for  defendant  in  an  action  for  a  in  Che  case  ot  Tkama*   A.    Green  v.  Samutt 
conspiracy  to  disbar  plaintiff.  Elbert,    WiUiam    S.    Beck,  Joteph    C.    Helrn, 
On  motion  to  dismiss  or  afflnn.     Ditmitted.  Merrick  A.  Bosert,  Lueiut   P.    Marih  arid  J, 
Jay  JotUn.     This   record  was   sent  up   from 
1       8Utement   by   Mr.    Chief  Jiuiiee   Fuller]  the   U.  8.  Circuit  Court  for   the  District  of 
On  the  20th  day  of  January,  1887,  Thomas  Colorado,  a  year  or  more  ago,  on  writ  ot 
A.   Green  brought  his  action  at  law  in  the  error.     If  you  have  not  docketed  the  case 
Circuit   Court   of  the   United  States  for  the  please  do  bo  at  once,  and   inform  me  by  re- 
District  of  Colorado  against  Samuel  H.  El.  turn  msil.     1   herewith   send   you   draft  on 
bert,  William  E.    Beck,  Joseph  0.    Helm,  New   York  for  $25."    Upon  the  receipt  of 
Herrick  A.  Borers,  Lucius  P.  Marsh  and  J.  this   letter,  January  18,   1890.  the  transcript 
Jay  Joslin  claiming  damages  in  the  sum  of  of  record  was  filed,  and  tlie  clerk  wrote  on 
$S0,000.     April    18th,    1887,    he    filed    bis  the  ISth :    "  Yoursof  tbo  Tth  Inst.,  iacloalna 
amended  complaint  in   said  cause,  alleging  draft  on  N.  Y,  for  $35,  on  account  of  depoafl 
a  conspiracy  on  the  part  of  defendants  Rogers,  in   case   of  Oreen   v.  Eldert   etal.,  duly   re- 
Marsh  and  Joslin  to  bring  about  a  disbar-  ceived,  and  I  have  docketed  tbe  case  No. 
ment  of  plaintiff  for  filing  a  bill  in  eiiuity,  15U  for  Oct.  Term,  1889,  entering  your  ap- 
in  the  discharge  of  hii  duties  as  solicitor  of  pearance  of  counsel  for   pl'ff  In  error."     To 
one  Mrs.   Newton  and  her  husband,  against  this  plaintiff  in   error  replied  Jonua^  20: 
Joslin,  making   certain  charges   against  de-  "Tours   of  the  10th   inBt.    at  band.     I  ban 
fendanta   Rogers   and    Harsh  ;  and    that  tlie  signed  and  herewith  return  my  appearance 
defendants    Elbert.    Beck    and    Helm,    who  in  the  case   of  Tlurnia*   A.    Oreen  v.  Samuel 
were    at   tbe   time   judges    of  the    Supreme  E.  Elbert  etal..  No.  IMl." 
Court   of  Colorndo.    confederated    and    con-        November   17,  1890.    defendants    In    em? 
spired  with  defendants  Rogers,  Marsh  and  filed  a  motion  to  dismiss,  with  which  was 
Joslin    to    carry    out   and    consummate   the  united   a   motion  to   afSrm,  and   a   brief  in 
original   conspiracy,  and    entered   Judgment  support  thereof,  and  gave  notice  to  plaintiff 
disbarring  tbe  plaintiff  accordingly.  In  error  tiiat  such  motion  would  be  submitted 
Tbe   complaint   purported   to   be  brought  on  the  15th  day  of  December.     On  the  18th 
and    was   claimed   to   be   sustainable   under  of  December  a  lengthy  affidavit  of  plaintifl 
sections  1879.   1B80  and   1981  of  the  Revised  in  error  waa  filed  in  the  cause,  stating  that 
Statutes,  Id  connectioa  with  section   6407,  plaintiff  "ia  now  and  has  been   for  many 
Rev.  Stat.   1878,  pp.   847,  848,  1047.  years  post  a  member  of  the  bar  of  the  Unit«d 
Demurrers  were  filed  on  behalf  of  defend-  States  Circuit  Court  for  the  Diatiict  of  Colo- 
ante  Elbert.  Beck  and  Helm,  and  also  of  de-  rado.  and  also  a  member  of  the  bar  of  ths 
fendanta  Rogers,  Marsh   and  Joslin,  which.  Supreme  Court   of  tbe  United  States;"  that 
upon    argument,     were    sustained    by    the  he  had  been   attending   to   this   suit   In  tha 
court,  ana  iudgment  entered  for  the  defend-  circuit  court  and   in  the  supreme  court  la 
ants,  July  27,  188T.  person ;  that  on  or  about  the  0th  day  of  May, 
On   the   third   of  October,    1887,   plaintifl  18^7  [1888],  he  caused  the  traascript  of  uiv 
filed  his  bond,  which  was  duly  anproved,  record,  tbe  writ  of  error,  citation  and  bond, 
and  a  writ  of  error  was  allowed  ana  issued,  duly  certifled,  to  be   forwarded  to  the  clerlE 
and  on  the  same  day   hs  filed  a  stipulatior  of  the   supreme   court    in  accordance  with  * 
that  the  record  might  be  filed  in  this  court,  stipulation  thot  the  record  and  writs  might 
and  tbe  cause  be  docketed  at  any  time  dur-  be  returned  at  any  time  during  the  October 
ing  the   October   Term,  1887.  of  the   court.  Term,  1887,  of  tbe  supreme  court;  and,  "M 
Citation,  returnable  to  October  Term,   1887,  he  now  remembers  and  believes,  that  he  re- 
was  taken   out  and   served.     On   the  20th  oi  quested   tbe  clerk   of  the   supreme  court,  at 
April,  1888,  the  plaintiff  filed  in  tbe  circuit  the  City  of  Washington,  to  file  said  record 
«7  U.  S.  f« 
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•8  soon  as  the  same  should  reach  him ;  and 
affiant  further  states  that  he  has  not  now  any 
remembrance  or  recollection  of  having  neg- 
lected anything  at  all  on  his  part  which 
was  necessary  u>r  him  to  do  in  order  to  have 
said  record  filed  in  the  clerk's  office  of  the 
Supreme  Court  of  the  United  States  as  soon 
as  the  same  reached  the  said  clerk  in  the 
City  of  Washington  ;**  that  he  resides  more 
than  two  thousand  miles  from  the  capital, 
and  never  has  been  and  is  not  now  familiar 
with  the  rules  and  customs  of  the  clerk  and 
with  the  manner  in  which  business  is  trans- 
acted by  him  in  his  office,  and  that  if  he  did 
not  comply  with  all  the  re^uirementa  of  the 
clerk  with  regard  to  the  filing  of  the  record, 
it  was  because  he  did  not  understand  the 
same ;  and  that  he  never  has  at  any  time 
knowingly  and  intentionally  neglected  any- 

^]  thing  whatever  pertaining  to  the  sending  and 
filing  of  the  record  or  the  prosecution  of  the 
suit,  but  always  intended  to  use  all  due 
diligence  in  having  the  record  sent  and  filed 
and  in  vigorously  prosecuting  his  suit ;  that 
he  has  had  no  time  or  opportunity,  living  at 
the  distance  he  does  ana  being  compelled  to 
prepare  a  brief  and  argument  on  the  motion 
to  dismiss,  to  investigate  the  reason  why 
said  record  was  not  duly  filed  as  soon  as  sent 
to  the  clerk ;  that  whatever  may  have  been 
the  reason,  affiant  has  not  intentionally  in 
any  manner  neglected  what  he  supposed  and 
believed  was  necessary  for  him  to  do  in  or- 
der to  have  the  record  filed,  and  has  no 
knowledge  or  information  why  it  was  not 
filed  "from  early  in  May,  1887  [1888],  until 
the  18th  day  of  January,  1890,''^  and  that  if 
the  clerk  had  any  good  reason  for  not  filing 
the  record,  or  if  affiant  neglected  anything 
that  was  necessary  for  him  to  do  to  secure 
it,  this  was  the  result  of  mistake  and  igno- 
rance and  not  of  intentional  neglect  or  delay, 
and  he  does  not  believe  himself  to  be  in  any 
manner  to  blame;  that  defendants  in  error 
made  no  effort  to  have  the  case  dismissed 
until  nearly  one  year  after  the  record  had 
been  filed,  and  did  not,  during  the  time  the 
record  remained  unfiled  in  Uie  office,  "if 
there  ever  was  any  such  time  ;*'  that  for  at 
least  one  year  past  affiant  has  been  watching 
said  case  with  great  care  and  diligence,  ana 
had  just  forwiutied  a  complete  assignment 
of  errors,  and  had  said  case  prepared  so  far 
as  he  could  prepare  the  same,  at  the  time  he 
received  notice  of  the  motion  to  dismiss, 
and  was  awaiting  the  usual  time  when  the 
record  in  said  case  should  be  printed  and  he 
could  file  his  brief  and  argument  and  be 
ready  to  submit  the  case  as  soon  as  reached 
on  the  docket ;  that  he  has  several  times  at- 
tempted to  get  the  attorney  for  the  defend- 
ants in  error  to  submit  the  case  under  Rule 
Twenty,  but  said  attorney  has  informed  him 
that  the  defendants  in  error  would  not  con- 
sent to  anything  of  the  kind  or  agree  to  any- 
thinf^  whatever  that  would  spe^  the  final 
hearing ;  "that  he  supposed  it  was  a  matter 
of  course,  upon  the  return  of  the  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  from  a  circuit  court  of  the  United 
States,  that  tiie  clerk  of  the  said  supreme 
court  would  immediately,  on  such  return  of 

10]     tud^  writ  and  a  transcript  of  the  record,  to- 
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gether  with  the  necessary  citation  and  bond, 
all  regularly  prepared,  at  once  docket  said 
cause  without  further  delay  or  wiUiout  any- 
thing more  to  be  done  on  the  part  of  affiant. 
Affiant  does  not  now  rememb^  whether  or 
not  he  sent  to  said  clerk  a  docket  fee,  and 
affiant  states  that  he  may  not  at  that  time 
have  known  [or]  regard  [ed]  it  as  absolutely 
necessary  to  do  so  before  a  record  on  the  re* 
turn  of  the  writ  of  error  would  be  filed  in 
said  office ;  but  affiant  states  that  according 
to  the  best  of  his  remembrance  that  he  has 
sent  the  said  clerk  Uie  said  docket  fee,  and 
that  he  sent  the  same  just  so  soon  as  he  knew 
the  amount  thereof  and  the  said  clerk  de- 
manded the  same ;  and  affiant  further  states 
that  if  there  was  any  delay  whatever  in  this 
regard,  it  was  not  at  all  intentional  on  his 
part  and  was  a  mere  matter  of  mistake ;  and 
affiant  further  states  that  he  does  not  now  re- 
member that  there  was  any  delay  or  any  mis- 
take made  by  him  in  sending  said  docket  fee.* 

Affiant  further  says  that  he  has  prepared 
full  and  elaborate  printed  briefs,  on  the 
merits  as  well  as  on  the  motion,  which  he 
asks  the  court  carefully  to  examine ;  and 
reiterates  inadequacy  oi  time  to  investigate 
the  cause  or  reason  why  the  record  was  not 
filed  in  the  time  required,  if  such  was  the 
case,  as  the  motion  "does  not  state  anything 
at  all  to  explain  why  said  record  was  not 
filed  in  that  time,  but  simply  states  that 
the  filing  mark  upon  said  record  shows  that 
the  same  was  filed  in  the  clerk's  office  on  the 
13th  day  of  January,  1890." 

"Affiant  further  states  that  he  has  made 
this  affidavit  wholly  from  his  remembrance 
of  what  he  has  done  and  intended  to  do 
touching  the  filing  of  said  record,  and  from 
what  he  understands  or  did  not  understand 
in  regard  to  such  matters  in  the  office  of  the 
clerk  of  the  said  supreme  court,  and  if  any- 
thing in  this  affidavit  should  turn  out  not  to 
be  wholly  correct  it  is  because  affiant  has  not 
now  and  does  not  remember  having  had  any 
information  or  knowledge  to  the  contrary  of 
what  he  has  stated  above  in  this  affidavit." 

Mr,  George  A«  King»  for  defendants  in 
error,  in  favor  of  motion: 

The  writ  of  error  was  returnable  to  the  Octo- 
ber Term,  1887.  The  transcript  of  record  was 
required  to  be  filed  in  the  office  of  the  clerk  of 
this  court,  and  the  cause  docketed  within  the 
first  thirty  days  of  that  term.  The  cause  was 
not  docketed,  however,  during  that  term.  This 
was  fatal  to  the  jurisdiction  of  this  court,  and 
the  writ  of  error  on  this  ground  must  be  dis- 
missed. 

The  Virginia  v.  West,  60  U.  S.  19  How.  188 
(16:  594);  Castro  v.  UniUd  States,  70  U.  S.  8 
Wall.  46  (18:  168);  GngOy  v.  PureeU,  99  U.  a 
505  (26:  364);  The  8.  8.  Osborne,  105  U.  8.  447 
(26:  1065);  Hilton  v.  Dickinson,  108  U.  S.  165. 
168  (27:  688,  689);  The  Tornado,  109  U.  8. 110 
(27:  874);  Novo  Jersey  v.  Demarest,  110  U.  8. 
400  (28:  191);  KiUian  v.  Clark,  111  U.  S.  784 
(28:  599);  United  States  y.  Burchard,  125  U.  S. 
176  (31:  662);  HiU  y.  Chicago  d  B.  R.  Co,  li» 
U.  8.  170  (32:  651);  SmaU  v.  Northern  Pae.  B. 
Co.  134  U.  S.  614  (88:  1006). 

Mr.  T.  A.  Green*  in  propria  persomm. 
against  motion. 
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1]     Mr,    Chirf  Jtuiiee  Fnller   delivered  the 
opinion  of  the  court: 

The  transcript  of  the  record  may  be  filed 
at  any  day  during  the  term  succeeding  the 
taking  of  an  appeal  or  the  bringing  of  a  writ 
of  error,  if  appellee  or  defendant  in  error 
has  not  in  the  meantime  had  the  cause  dock- 
eted and  dismissed.  But  this  cannot  be  done 
after  the  expiration  of  the  term,  because  the 
writ  of  error  has  then  become  functus  officio, 
and  the  appeal  has  spent  its  force.  Credit 
Co.  V.  Arkansas  O,  U.  Co,  128  U.  S.  258 
£32 :  448]  ;  Evans  v.  State  Nat,  Bank,  184  U. 
S.  830  [38:  917].  Remedies  may  be  found 
where  the  plaintiff  in  error  or  appellant  is 
<:ntirely  free  from  laches  or  want  of  diligence, 
and  is  prevented  from  obtaining  the  transcript 
by  the  fraud  of  the  other  party,  the  order  of 
the  court  or  the  contumacy  of  the  clerk. 
United  States  v.  Qomez,  70  U.  8.  8  Wall. 
752,  763  [18 :  212,  215]  ;  Ableman  v.  Booth, 
«2  U.  8.  21  How.  506  [16 :  169]  ;  Grigtby 
v.  PtirceU,  99  U.  S.  505  [25:  854]. 

When,  however,  a  return  is  maide,  and  the 
transcript  seasonably  deposited  in  the  clerk's 
office,  jurisdiction  is  not  lost  by  the  lapse  of 
the  term,  but  the  cause  may  still  be  docketed, 
if  the  circumstances  are  such  as  to  justify 
the  court  in  exercisine  its  discretion  to  that 
effect.  Edwards  v.  iJnited  States,  102  U.  8. 
IJ75  [26 :  2931  ;  Richardson  v.  Qreen,  180  U. 
8.  104  [82:  872J.  This  we  cannot  be  called 
upon  to  do  arbitrarily.  To  the  proper  con- 
duct of  the  business  of  this  court  rules  are 
necessary,  and,  having  been  prescribed,  rea- 
sonable compliance  with  them  is  expected 
and  must  be  insisted  upon.  When  they  are 
disregarded,  dispensation  from  the  conse- 
quences can  only  be  extended  where  the  cir- 
cumstances furnish  adequate  excuse.  Were 
this  otherwise,  our  regulations  miffht  become 
more  honored  in  the  breach  than  uie  observ- 
ance, and  the  recognition  of  due  procedure 
would  be  seriously  weakened  and  impair^. 

The  writ  of  error  in  this  case  bears  date 
October  8,  1887,  and  was  filed  on  that  day  in 
the  circuit  court.  It  was  returnable  to  Oc- 
tober Term,  1887,  of  this  court,  which  term 
closed  by  adjournment  on  May  14,  1888.  The 
transcript  reached  the  clerk  May  10,  1888, 
and  if  then  docketed  would  have  been  in 
time.  And  as  jurisdiction  was  kept  alive 
8]  by  the  delivery  of  the  record,  this  court  had 
power  to  direct  it  to  be  subsequently  placed 
upon  the  docket,  or  to  treat  the  act  of  the 
clerk  in  docketing  it  as  providently  done. 

The  transcript  was  filed  and  the  cause 
docketed  January  13,  1890.  The  judgment 
sought  to  be  revised  was  entered  July  27, 
1887,  and  it  thus  appears  that  the  case  was 
not  docketed  until  the  expiration  of  consider- 
ably more  than  two  years  af^er  the  entry  of 
such  judgment,  the  statutory  limitation  upon 
the  bringing  of  the  writ  of  error.  Rev.  8tat. 
$1008. 

The  defendants  in  error  filed  their  motion 
to  dismiss  on  November  17,  1890,  and  gave 
notice  that  it  would  be  submitted  December 
15  fol lowing.  They  were  not  bound  to 
docket  and  dismiss  the  case  if  they  did  not 
choose  to  do  so,  and  the  plaintiff  in  error 
occupies  no  position  entitling  him  to  com- 
plain because  they  did  not.     Nor  did  they 
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wait  until  the  two  years  had  run  before 
making  their  motion.  On  the  contrary,  that 
time  had  expired  some  months  before  the 
transcript  was  filed.  The  motion  may  be 
made  at  any  time  before  hearing,  or  the  ob- 
jection be  availed  of  by  the  court  sua  sponte 
(Origsby  v.  Purcell,  99  TJ.  8.  505  [25:  8541), 
although  delay  in  presenting  the  point  has 
sometimes  been  referred  to  as  an  element,  in 
combination  with  others,  justifying  leniency 
in  its  disposition. 

By  Rule  9,  the  appearance  of  counsel  for 
the  party  docketing  the  case  must  be  entered 
upon  the  filing  of  the  transcript.  As  the 
plaintiff  in  error  was  a  member  of  this  bar, 
and  notified  the  clerk  in  transmitting  ^he 
transcript  that  the  case  was  one  of  his  own, 
we  think  his  appearance  was  properly  entered 
when  the  recora  was  filed,  and  mi^ht  have 
been  so  on  May  10,  1888,  if  the  case  had  then 
been  docketed.  By  Rule  10,  the  plaintiff  in 
error,  or  appellant,  is  required,  on  docketing 
a  case  and  filing  the  record,  to  enter  into  an 
undertaking  with  the  clerk,  with  surety  to 
his  satisfaction,  for  the  payment  of  his  fees, 
or  otherwise  to  satisfy  the  clerk  in  that  be- 
half.  The  practice,  since  the  Act  of  March 
8,  1888  (22  Stat.  681),  has  been  for  parties 
to  deposit  the  sum  of  $25  in  lieu  or  a  fee 
bond,  and  the  rule  provides  for  the  subse- 
quent advance  of  the  cost  of  printing  the 
record  and  the  fee  for  its  preparation.  The 
fee  for  docketing  a  case  and  filing  and  in- 
dorsing the  transcript  of  the  record  is  fixed  £6 
by  the  rule  at  five  dollars,  and  the  twenty - 
five  dollars  above  referred  to  covers  that  sum 
and  the  estimated  costs  up  to  the  time  for 
printing. 

The  plaintiff  in  error  was  a  member  of  this 
bar,  and  especially  bound  to  know  the  rules, 
and  that  it  was  a  condition  precedent  to  the 
filing  of  the  record  and  docketing  of  the  case 
that  security  should  be  given  to  or  that  s 
deposit  should  be  made  with  the  clerk.  But 
knowledge  need  not  be  imputed,  for  by  his 
letter  of  May  5,  1888,  accompanying  the 
record,  plaintiff  in  error  showed  actual 
knowledge  of  the  necessity  for  the  deposit, 
and  assured  the  clerk  that  it  would  be  for- 
warded, while  at  the  same  time  he  requested 
blanks  for  the  entry  of  appearance  of  counsel 
on  both  sides.  In  view  of  this  letter,  it  is 
impossible  for  us  to  doubt  that  the  plaintiff 
in  error  was,  as  every  member  of  our  bar 
should  be,  sufficiently  acouainted  with  our 
rules  and  the  conduct  of  business  in  the 
clerk *s  office.  But  he  forwarded  no  deposit 
or  fee  bond,  nor  paid  the  specified  fee  for 
filing  the  transcript,  nor  transmitted  a  formal 
appearance,  though  blanks  had  been  sent  him 
May  10,  1888,  as  requested. 

On  January  7,  1890,  a  year  and  eight 
months  after  his  letter  of  May  5,  1888,  the 
plaintiff  in  error  remitted  to  the  clerk  the 
sum  of  $25,  which  is  the  deposit  required, 
and  wrote  that  he  found,  on  looking  over  his 
books  at  New  Year's,  that  he  had  forgotten 
to  send  *'a  docket  fee"  in  the  case,  and  re- 

a nested  the  case  to  be  docketed  at  once  if 
lat  had  not  already  bc^n  done.  The  trans- 
cript was  accordingly  filed  and  the  cause 
docketed  January  13,  1890,  as  already  stated, 
and  plaintiff  in  error  informed  thereof. 
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We  regard  the  laches  of  plaintiff  in  error 
as  too  gross  to  be  passed  over.  We  cannot 
treat  his  omission  to  forward  the  deposit  soon 
after  May  5,  1888,  nor  the  twenty  jnonths' 
neglect  that  thereupon  ensued,  as  attributable 
to  Ignorance  or  inadvertence,  or  as  excusable 
upon  any  eround  heretofore  deemed  sufficient. 
Mere  carelessness  in  the  inception  may  have 
finally  resulted  in  forge tfu  1  ness ;  but  we 
cannot,  therefore,  absolve  him  from  the  pen- 
alty legitimately  attaching  to  this  disregard 
of  our  rules.  'Die  writ  of  error  must  be  dis- 
missed. 
241  We  regret  that  we  find  ourselves  compelled 
to  add  something  further.  The  printed  ar- 
gument of  plaintiff  in  error  contains  many 
alle'gations  wholly  aside  from  the  charges 
made  in  his  complaint,  and  bearing  re- 
proachfully upon  the  moral  character  of  in- 
dividuals, which  are  clearly  impertinent  and 
scandalous,  and  unfit  to  be  submitted  to  the 
court.  It  is  our  duty  to  keep  our  records 
clean  and  free  from  scandal. 

The  brief  of  the  plaintiff  in  error  toiU  be 
itrickenfrom  theJiUs  and  the  writ  cf  error  die- 
miued,  and  it  is  eo  ordered. 


J24]  Ex  parte: 

In  the  Hatter  of   EUGENE  M.  CON- 
VERSE, Appt, 

(See  &  a  Reporter's  ed.8S4-«88.) 

Cdnstitvtional  law — 14th  Amendment-'etate 
conviction  of  embezzlement, 

L  A  State  canDot  be  deemed  flruflty  of  vioIatlDg 
the  constitutional  provision  afirainst  deprivincr  a 
person  of  liberty  '*without  due  process  of  law,** 
because  of  a  decision,  even  if  erroneous,  of  its 
highest  court,  while  acting  within  its  Jurisdiotton^ 
~as  in  a  conviction  and  judgment  for  embezzle- 
ment. 

t.  The  Fourteenth  Amendment  was  not  designed 
to  interfere  with  the  power  of  the  State  to  pro- 
tect the  lives,  liberty  and  property  of  its  oitiziens; 
nor  with  the  exercise  of  that  power  in  the  adju- 
dications of  the  courts  of  a  State  in  administering 
the  process  provided  by  the  law  of  the  State. 

ti  The  Supreme  Court  of  Michigan  did  not  exceed 
its  jurisdiction  or  deliver  a  judgment  abridging 
appellant's  privileges  or  immunities,  or  depriving 
him  of  the  law  of  the  land  of  his  domidl,  by  con- 
vlctlng  him  of  embezzlement  under  sec  9151  of 
HoweU*s  Annotated  Statutes  of  Michigan,  upon 
his  plea  of  guilty  to  embezzlement  as  attomey- 
at-law,  the  highest  judicial  tribunal  of  that  State 
having  decided  that  the  word  *'agent**  in  said  sec- 
tion applies  to  attomeys-at-Iaw. 

[No.  1283.] 

Argued  and  Submitted  Dee.  18, 1890.    Decided 

Jan,  6,  1891, 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Michigan,  denying  an  application 
for  a  writ  of  habeas  corpus.    Affirmed, 

Statement  by   Mr.    Chief  Justice  Fallen 
This  was  a  petition  for  a  writ  of  habeas 

NOTK.— ^  to  what  i8  due  process  of  loto,  Sf^  note 
to  Pearson  v.  Yewdall,  ti:  48tt. 
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corpus  upon  the  ground  that  the   petitioner 
is    ** deprived  of  his   liberty    without    due   |62J 
process  of  law,  contrary  to  Uie  provisions  of 
the  Fourteenth  Amendment  to  Uie  Constitu- 
tion of  the  United  States. "    It  appears  from 
the  record  annexed  to  the  petition  Uiat  peti- 
tioner was  arraigned  in   tne  Circuit  Vowt 
for  the  County  of  Calhoun  in  the  State  of 
Michigan,  upon  an  information  in  the  words 
and  figures  following,  to  wit :    •*  Herbert  E. 
Winsor,  prosecuting  attorney  for  the  County 
of  Calhoun  aforesaid,  for  and  in  behalf  m 
the  People  of  the  State  of  Michigan,  comes 
into  said  court,  in  the  December  Term  thereof, 
A.  D.  1887,  and   gives  here  to  understand 
and  be  informed  that  Eugene  M.  Converse, 
late  of  the  City  of  Battle  Creek,  in  the  County 
of  Calhoun  and  State  of  Michigan,  hereto- 
fore, to  wit,  on  the  twenty-eighth  day  of 
July,  in  the  year  one  thousand  eight  hundred 
and  eighty-five,  at  the  City  of  Battle  Creek, 
in   said   County  of  Calhoun  and   State  of 
Michigan,  being  then  and  there  a^ent  to  John 
E.  Dunning  and  Daniel  W.  Hall,  the  exec- 
utors of  the  last  will  and  testament  of  Rice 
Hall,  deceased,  and  being    then   and  there 
the  agent  of  them,  the  said  John  E.  Dunning 
and  Daniel  W.   Hall,  executors  of  the  last 
will  and  testament  of  Rice  Hall,  deceased, 
and  not  being  then  and  there  an  apprentice 
nor  other  person  under  the  age  of  sixteen 
years,  did,  by  virtue   of  his  said  employ- 
ment, then  and  there  and  whilst  he  was  such 
agent  as  aforesaid,  receive  and  take  into  his 
possession  certain  moneys  to  a  large  amount, 
to  wit,  to  the  amount  of  four  thousand  dol- 
lars, of  the  value  of  four  thousand  dollars, 
of  the  property  of  the  said  John  E.  Dunning 
and  Daniel  W.  Hall,  as  such  executors,  and 
which  said  money  came  to  the  possession  of 
the  said  Eugene  M.    Converse  by  virtue  of 
said  employment,  and  the  said  money  then 
and  there  fraudulently  and  feloniously  did 
embezzle  and  convert  to  his  own  use  with- 
out the  consent  of  the  said  John  E.  Dun- 
ning and  Daniel  W.  Hall,  as  such  executors 
as  aforesaid,  his  said  employers,  and  that  so 
the  said  Eugene  M.  Converse  did  then  and 
there,  in  manner  and  form  aforesaid,  the  said 
mone^,  the  property   of  the   said   John  E. 
Dunning  and  Daniel  W.  Hall,  as  executors 
as  aforesaid,  his  said  employers,  from  the 
said  John  E.  Dunning  and  Daniel  W.  Hall, 
as  such  executors  as  aforesaid,  feloniously 
did  steal,  take  and  carry  away,  contrary  to    [6t^ 
the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  People  of  the  State  of  Michigan ;" 
and  thereupon  filed  the  following  **  memoran- 
dum of  plea :"    ^  As  an  attomey-at-law  I  am 
guilty  of  embezzlement  of  thirty-five  hundred 
($3,500)  dollars,  that  being  the  amount  col- 
lected and  received  by  me  less  my  reasonable 
fees,  as  such  attorney,    for  collecting   the 
money  ;**  which  plea  was  entered  by  the  cir- 
cuit judge  thus:  ** Eugene  M.  Converse,  the 
respondent  in  this  cause,  having  been  duly 
arraigned  at  the  bar  in  open  court  and  the 
information  bein^  read  to  him  by  Herbert  £. 
Winsor,  prosecuting  attorney,  pleaded  there- 
to 'guilty  of  embezzlement  of  money  to  the 
amount    of    three    thousand    five    hundred 
dollars.'" 
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On  the  12th  of  December,  1887,  judgment  my  reasonable  fees  as  such  attorney  for  ool- 

was  entered  in  these  words :  lecting  the  money. '  " 

"Eugene  M.  Converse,  the  respondent  in       The  case  was  then  taken  to  the  Supreme 

this  cause,  having  been   upon   his  plea  of  Court  of  Michigan  by  writ  of  error,  the  fol- 

guilty  duly  convicted   of  the  crime  of  em-  lowing  ei-rors  being  assigned:    ** First.  The 

bezzlement,  as  appears  by  the  record  thereof,  court  erred  in  rendering  the  judgment  in  said 

and  the  said  court  having  examined  into  the  cause  upon  the  plea  of  the  defendant  pleaded 

facts  of  the  case,  and  having  also  privately  therein.     Second.  There  is  no  sutScient  plea 

examined    the    respondent    concerning    the  in  said  cause  to  form  a  legal  basis  for  the 

circumstances  which  induced  him  to  plead  judgment    rendered    thereon.     Third.    The 

guilty,  and  having  therefrom  ascertained  that  jud^ent  is  for  a  felony  and  the  plea  is  for  a 

said  plea  was  made  freely,  with  full  knowl-  misdemeanor   only,    and   the    judgment    is 

edge   of  the    nature  of  the   accusation   and  broader  than  the   plea,  and  the  penalty  im- 

without  undue  influence,  and  the  respondent  posed  is  unauthorized  by  the  plea  and  Stat- 

thereafter  having   been,    on   motion    of  the  ute.     Fourth.  The  judgment  against  the  de*      [6S 

prosecuting  attorney,  brought  to  the  bar  of  fendant  is  for  embezzlement  in  the  capacity 

the  court  for  sentence,  and  having  then  and  of  agent,  and  the  defendant  never  pleaded 

there  been  asked  by  the  court  if  he  had  anv-  guilty  of  such  crime  and  he  has  never  been 

thing  to  say  why   judgment  should  not  be  convicted  of  such  crime  by  a  jury.    Fifth, 

pronounced    against  him,    and   alleging  no  The  information  does  not  allege  the  money 

reason  to  the  contrary :  therefore  it  is  ordered  converted  was  the   property    of  any  private 

and  adjudged  by  the  said  court,  now  here,  person  or  partnership  within  the  Statute,  but 

that  said  Eugene  M.  Converse  be  confined  in  avers  it  to  be  the  property  of  the  executors 

the  state   prison   at  Jackson,  Michigan,  at  of  an  estate :"  and   upon  due  consideration 

hard  labor,  for  the  period  of  five  years  from  the  judgment  was   afiftrmed  by  that  court, 

and  including  this  day."  The  opinion  of  the  court  was  delivered  by 

_    .  .  ^  ,.x  •  .^     t  Sherwood,    Oh.    J.,  Champlin,    Morse    and 

Petitioner  was  thereupon  committed  to  the  Long,  Jj;.    concurring,    and  Campbell,  /., 

state  prison  in  accordance  with  the  terms  of  dissenting,  and  will  be  found  reported  in  74 

said  judgment.  Mich.  478. 

September  11,  1888,  this  order  wa»  entered       The  petition  for  the  writ  of  habeas  corpu* 

by  the  Calhoun  Circuit  Court:  alleged,  among  other  tilings,  that   the   in- 

«T«  fi^ja  /w.«o^   •   ^^*i^^  ♦rv  o.»A»^  ♦!»«  ««  formation  diarged  an  (iffense  under  section 

in  this  cause  a  motion  to  amend  the  re-  ai-^    ^#    xj«™.«ti»b    A»«^f«*«/4    uf«f..4^»«    ^# 

spondent;^  plea  by  insert^ing  the  following  Si^?J,i^„  ^^.^i^  theT'fi^onef  K^^^ 

dollars,  that  bein^  the  amount  collect^  and  1^5^^*!.''^^ ^^1;^^^^^^ 

received  by  me,  less  my  reasonable  fees  as  l^'^^l  oift(?  nfZT^   ^t.^  f?  TnT?L    ?hl 

such   attorney   for   collecting   the    money,'  ^^ll''''  ^15?  of  said   Statute,  and   that  the 

having  been  Lly  entered,  and  after  readfng  Si^^l^l'^HSJIf  hI^^^^^ 

and  fifing  afladavits,  and  after  hearing  JohS  constitutional  right  to  render  the  Judgment 

C.  Pattern,  of  counsel  for  respondent,  in  *S^l°«^  ^^?  Petitioner  which  was  rendered, 
favor  of  said  motion,  it  is  ordeVed  by  the       The  sections  referred  to  are  as  follows: 
court,  now  here,  that   said  motion  be,  and       **  Section  9151.  If  any  officer,  agent,  clerk 

the  same  is  hereby,  denied."  or  servant  of  any  incorporated  company,  or 

Ar>^i;,.»f<r«.^  i..^;.«i*  \^^^  «««^«  ««  ♦K^  fl.,  of  any  city,  township,  incorporated  town  or 
Appli^cation  having  been  made ^to  .^i.^.    JL*    ,    ..g._V'»  ^^      nublic  or 


copartnership,  except   apprentices  and  other 
**  Pursuant  to  an  order  of  the  supreme  court   persons  under  the  age  of  sixteen  years,  shall 


made  on  the  ninth  da^  of  October,  eighteen 
hundred  and  eighty-eight,  and  on  motion  of 
John  C.  Patterson,  attorney  for  the  defendant 
for  the  purpose  of  this  motion,  it  is  ordered 
that  the  entrv  of  the  arraignment  and  plea 
of  the  said  defendant  in  said  cause,  entered 
on  the  fifth  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  eighty-seven, 
upon  journal  number  twelve  of  this  court, 
at  page  508,  be,  and  the  same  is  hereby, 
corrected  now  as  of  the  date  last  named,  so 
as  to  read  as  follows,  to  wit : 

"Eugene  M.  Converse,  the  respondent  in 
this  cause,  having  been  duly  arraign^  at 
the  bar  in  open  court  and  the  information 
having  been  read  to  him  by  Herbert  E. 
Winsor,  prosecuting  attorney,  pleads  thereto 
in  the  following  words,  to  wit:  'As  an  at- 
tomey-at-law  I  am  guilty  of  embezzlement 
of  thirty-five  hundred  dollars,  that  being  the 


embezzle  or  fraudulently  dispose  of  or  con- 
vert to  his  own  use,  or  shall  take  or  secrete 
with  intent  to  embezzle  and  convert  to  hia 
own  use,  without  consent  of  his  employer  or 
master,  any  money  or  other  property  of  an- 
other, which  shall  have  come  to  his  posses- 
sion, or  shall  be  under  his  charge,  by  virtue 
of  such  office  or  employment,  he  shall  be 
deemed,  by  so  doing,  to  have  committed  the 
crime  of  larceny." 

"  Section  9152.  If  any  attorney-at-law,  so- 
licitor  in  chancery  or  other  person  holding 
himself  out  to  the  public  to  perform  the  serv- 
ices usually  performed  by  attorneys  or  so- 
licitors, in  the  management  of  causes,  and 
the  collection  of  judgments,  decrees  or  other  [6S 
demands,  or  any  register  in  chancery,  clerk 
of  any  court  of  record,  sheriff,  constable, 
justice  of  the  peace  or  any  other  officer,  shall 
collect  or  receive  in  such  capacity  any  money 


amount  collected  and  neceived  by  me,  less  i  belonging  to  anoihcr,  and  shall  neglect  or 
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lefuse  to  pA7  the  Mine  to  the  person  entitled  filed  are  required  to  be  entered  In  the  ncord  of 

tliereto  within  a  reasonable  time  after  demand  a  coUTicttoD  for  a  criminal  ottcoM^ 

thereof,  the  person  so  neglecting  or  refusing  GHgo  v-  P*o^,  ^^  Micb.  471;  BmigUut  t. 

cball   be   deemed  guilty  of  «  misdemeanor,  State,  8  Wis.  820:    Territory  v.  Oharb-aitd,  1 

and,  on  conviction  thereof,  shall  be  punished  Dak.  868. 

b;  Imprisonment  tn  the  countj  jail  not  more  Jt  is  the  duij  of  the  courts  to  tee  that  tbi 
than  one  year,  or  by  fine  not  exceeding  four  constitutional  rights  of  a  defendant  In  a  aim- 
times  the  amount  of  money  bo  received,  or  inat  ca!«  shall  not  be  violated,  howerer  ne^ 
both,  at  the  discretion  of  the  court."   S  How.  gent  he  mar  be  in  raising  the  oblectioQ. 
Ann.  Stat.  Hich.  2220.  Bia  v.  hople,  IQ  Micb.  SSI.  867,  8S8i  iW- 

-ru      „...      *.  -u        .*-...  »*'■  Bardi>^.  63  Mich.  48. 68. 

The  petition  further  set  forth—  The  word  "agent,"  as  used  In  the  Hiehigu 

"That  due  process  of  law  in  the  Btate  of  Constiiuiion,  Is  not  sjmonjmous  with  "attor- 

Michigan  is  provided  for  and  prescribed  by  nej"  "  used  in  the  Stuiuies. 

the  Conalitution  and  statutes  of  said  SUte  in  OM  r.  Grand  Bnpidt  Suptrwr  Omrt  Adgt. 

part  by  the  following  sections,  to  wit:     'In  *"?''''!;-  ™"- 

«very  criminal  prosecution,  the  accused  shall  A  failure  of  attorneys  to  pay  over  the  bal- 

have  the  riglit  to  a  speedy  and  public  trial  by  »•"*  ^  '""'■  eniployera  upon  collections  will 

an  impartial  jury,  which  may  consist  of  less  '■''*•  "'"^er  the  ordinary  drcumstancea  atleud- 

than  twelve  men  in  all  courts  not  of  record  ;  i°8  ""ch  agency,  subject  them  to  the  heavy 

to  be  informed  of  the  nature  o(  the  accusation  •  penHlUea  of  the  crime  of  embeulemeDL 

to  be  confronted  with  the  witnesses  against  f^W-  '■  LObq/,  11  Met.  M;  Com.  t.  Sttartu, 

liim;  to  have  compulsory  process  for  obtain-  "Mel.  844;  BtaUY.  McLane,  iSTex.  404;  Bfji. 

ing  witnesses  in  his  favor,  and  have  the  as-  t.  J^'weman,  L.  R.  8  Q.  B.  Div.  706;  JSy.  v. 

aisianee  of  counsel  for  his  defense.  ■    State  ^^SS*^.  L.  R  3  C.  C.  123. 

Constitution,  article  VI.  section  28.  "he  stale  court  has  not  given  any  construo- 

"  'No  person  shall  be  compelled,   in  any  "°°  ■>'"»«  Statu le  and  this  court  is  free  to  de- 
criminal  case,  to  be  a  witness  against  him-  cidc  it  as  a  new  c[uestion  for  itself. 
aelf,    nor  be  deprived   of    life,    liberty  or  ^BuriwM  v.  Srfimian,  107  U.  8.  88  (27:  866); 
property  without  due  process  of  law.  •    State  Vmieev.  Murdoek.0ZV.8.S0HaS:B8S);  Fiovm 
Const,  article  VI.  section  82.  Braneh  Bank  v.  Knoop,  67  D.  8.  16  How.  369, 

-  'No  person  indicted  for  an  offense  shall  391  (14:  977,  966);  LrminiUe  it  S.  B.  Co.  ». 
be  convicted  thereof,  unless  by  confession  of  ^-n^.  "»  U.  B.  244,  2«6  (27:  922.  936): 
his  guilt  in  open  court,  or  by  admitting  the  ffngit  v.  JVajrie.lOI  U.  6.  791(25:  921);  Jeftr- 
truth  of  the  charge  against  him,  by  his  plea  •»»  BrancA  Bank  v.  Skdt]/,  U  U.  a  1  Black. 
«r  demurrer,  or  i)y  the  verdict  of  a  jury,  *^ JH' i'^*;  ,  .,,.,., 
•ccepted  and  recorded  by  the  court.'  2  All  federal  questions  must  be  decided  by  the 
Howell's  Annotated  Statutes  of  Mich,  page  courts  of  the  Uniied  States  for  themselves, 
2205  sec  9009  DelmoM  v.  MerehanU  Mvt,  In:  Oo.  81  U.  8. 

"  -No  'person   who  la  charged  with  any  "  Wall.  661,  668  i20;  7B7,  769);    Waiter  t. 

offense  against  the  law  shall  be  punished  for  State  Harbor  Cbmrt.  84  U.  S.  17  Wall.  648,  ^ 

such  offense,  unless  he  shall  have  been  duly  (^l:  'M.  ■?«);   Tick  Wo  t.  Bopkini,  118  XJ.  B. 

and  legally  convicted  thereof.    In  a  court  '^^  (™:  220). 

having  competent  Jurisdiction  of  tie  cause  The  judgment  may  be  questioned  on  habeas 

and  of  the  person.      2  Howell's  Annotated  corpus. 

Statutes  of  Mich,  page  220B,  section  9071.  Ex  parU  Neilim,  181  U.  B.  170(83:118);  A 

-  'When  any  person  shall  be  arraiitned  parfts  flwMrf,  100  U.  3.  878(25:719);  BLparf 
upon  an  indictment.  It  slrnll  nothenecessarv,  ianj*.  85U.  S.  ISWall.  168(21:  872);  Church. 
in  any  case,  to  ask  him  how  he  will  be  tried  ;  Habeas  Corpus,  §§  78,  80,  828,  246,  801,  863. 
but  if,  on  Iwing  so  arraigned,  he  shall  refuse  86&-878. 

tn  plead  or  answer,  or  ^11  not  confess  tlie  Circuit  courts  may  discharge  a  prisonerheld 

Indictment  to  be  true,  the  court  shall  order  *"  'lolalion  of  the  Conalitntloa  of  the  United 

a  plea  of  not  guilty  to  be  entered,  and  there-  States.            „„„,_„    .„     „               „ 

upon  the  proceedings  sliall  be  the  same  as  if  Rev.  Stat  U.  B.  §5  761,  7^;  Bs  par*  Btr 

hrhad  pl^ded  notluilty  to  the  indictment.'  "".  1"^-  S.  240(29:  870);  Bs  SeagU.  185  0. 

a  Howell'i    Annotated    Statutes   of    Mich.  8.  1(84:  55);  K)  i^tfney,  184  U.  S.  878  (W:  »4»; 

page  2398,  section  9518."  JJ«  Medley.  184  U.  8.  180  (38;  836);  Se  parU 

page  ,MTO,  secuon  woio.  ^^^^   ^^  ^   ^^  ^^^  ^^_  ^^^^ 

The  application  for  the  writ  was  heard  by  Mr.   B.   W.  Haaton.  AttgGtn.,   foe  the 

Jiidge  Brown,   holding  the  Circuit  Court  of  Stale  of  Michigan, 
the  United  States  for  the  Eastern  District  of 

Michigan,  and  denied  (hia  opinion  l)elng  re-  Mr.    Chief  Jualiee   Fiill«r    delivered   tlM 

ported,   42  Fed.   Bep.    217),    whereupon   the  opinion  of  the  court : 

cause  was  brought  to  this  court  by  appeal.  The  Supreme  Court  of  Michigan  held  that 
the  information  charged  the  respondent  with 

Mr.  John  C.  P»tteraan,  for  appellant:  the  crime  of  embezzlement;  that  the  defend- 

The  information  did  not  allege  that  the  ap  ant  was  called  upon  to  plead  to  this  charge 

pcllant  was  an  attorney,  which  was  necessary  when  arraigned  ;  that  he  pleaded   guilty  of 

to  m^ke  out  a  case  under  section  61Q2  of  the  embezzlement,  and  undouDtodly  understood 

UicbiKHQ  Statutes.  when  he  made  his  plea  that  he  was  pte«ding 

I'caj'U  ".  Tryon,  4  Mich.  665;  People  v.  Ctm-  guilty  to  the  felony  charged :  that  this  cwi- 

terite  (dissenting  opinion)  74  Mich.  484.  elusion  was  fortified  by  the  private  eiamin- 

An  arraignment  and  plea  lo  the  information  ution  required  by  statute  to  be  made  by  tha 

:fffS  U7  as. 
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Judge   before   sentencing   upon   a   plea    of  power  of  the  State  to  protect  the  lives,  libertj 

l^uilt^,  which  was  shown  to  have  been  had  and  property  of  its  citizens ;  nor  with  the 

in  this  case ;  that  the  fact  that  the  respondent  exercise  of  that  power  in  the  adjudications 

collected  the  monev  as  an  attorney  was  im-  of  the  courts  of  a  State  in  administering  the 

material ;  that  if  the  act  contained  all  the  process  provided  by  the  law  of  the  State, 

elements  of  embezzlement,  he  was  guilty  of  The  Supreme  Court  of  Michigan  did  not  ez« 

the  crime  and  was  properly  convicted ;  that  ceed  its  jurisdiction  or  deliver  a  judgment 

an  attorney,  when  he  collects  money  for  his  abridging  appellant's  privileges  or  immun- 

client,  acts  as  the  agent  of  his  client  as  well  ities  or  depriving  him  of  the  law  of  the  land 

as  his  attorney,  and  if  after  making  the  col-  of  his  domicil.     Arraumnith  v.  Harmoning, 

lection  he  appropriates  the  money  to  his  own  118  U.  S.  194  [80 :  243]  ;  Baldwin  v.  Kansas, 

use  with  the  intention  of  depriving  the  owner  129  U.  S.  52  [82 :  640]  ;  Be  Kemmler,  186  U. 

of  the  same,  he  is  guilty  of  the  crime  of  S.  486  [34:  519] . 
embezzlement ;  that  Uie  conviction  was  war-       Judgment  c^fflrmed, 
ranted  by  the  plea;  and  that  the  judgment 

should  therefore  be  affirmed.     As  remarked  


dfctmet  Sdrone  ^t^Jt^^l  ZtZ^t  B^D  RIVER  OATT^  COMPANY.         [63J 

might  also  be  punished  under  another.    And  •*'•    "r  ^^'» 

as  the  highest  judicial  tribunal  of  the  State 

of  Michigan  ruled  that  the  word  **  agent"  in  R-  H.  NEEDHAM  bt  al. 

section  9151  of  the  Statutes  of  that  State  ap-  (Bee  8.  a  Eeporter's  ed.  «8S-6».) 
plied  to  attomeys-at-law,  and  as  the  infor- 
mation charged  the  defendant  with  embezzle-  Juriedietion  as  to  amount— when  c^aviti  as 
ment  under  that  section,    and   he   pleaded  to  amount  will  be  received, 
guilty  to  embezzlement  as  an  attorney-at- 

Taw,  the  affirmance  of  the  conviction  neces-  1*   Where  the  demand  Is  not  for  money,  but  the 

sarily  followed.     In  the  view  of  the  Statute  nature  of  the  action  requires  the  value  of  the 

taken  by  the  court,  the  plea  admitted  the  ^^^^  demanded  to  be  stated  in  the  pleadings, 

truth  of  the  charge  aflBdavits  will  not  be  received  here  to  vary  the 

Tf  4o  «/^♦   /MIT.  r^^/%4-1*^/^  fr*  4nr.iiifA  x^^^^¥\^^y.  valUB  BB  appearing  upou  tfac  faoc  of  the  record, 

the^ritirr^^chld^^^  ,'^r'':^r\it''r^':'xr^^^  r.. 

are  not  passing  upon  its  judgment  as  a  court  addu^  below  on  both  sides,  and  the  proofs  have 

of  error,  nor  can  we  consider  the  contention  been  transmitted  either  with  or  without  the  an- 

that  the  decision  was  not  in  harmony  with  nouocementof  a  definitive  conclusion  deduced 

the  State  Constitution  and  laws.  therefrom. 

The  single  question  is  whether  appellant  a.  But  where  the  writ  of  error  is  brought  or  ap- 
is held  in  custody  in  violation  of  the  Four-  peal  taken  without  question  as  to  the  value,  and 
tecnth  Amendment  to  the  Constitution  of  the  the  latter  is  nowhere  discloeeil  by  the  record,  aiB- 
United  States,  in  that  the  State  thereby  de-  davits  may  be  received  to  establish  the  jurisdio- 

)>rives  him  of  liberty  without  due  process  of  tional  amount,  and  counter  affidavits  may  be 

aw,  for  there  is  no  pretense  of  an  abridgment  allowed  if  the  existence  of  such  value  is  denied 

of  his  privileges  and  immunities  as  a  citizen  in  good  faith, 

of  the  United  States,  nor  of  a  denial  of  the  ,           ^             l^o-  l^^-J.,  ^  , 

equal  protection  of  the  laws.     But  the  State  Argued  Deo.  IS,  1890.      Dectded  Jan.  5, 189t 
cannot  be  deemed  guilty  of  a  violation  of  its 

obligations  under  the   Constitution  of   the  TN  ERROR  to  the  Circuit  Court  of  the  United 

United  States  because  of  a  decision,  even  if  ^  Spates  for  the  Northern  District  of  Texas,  to 

erroneous,  of  its  highest  court,  while  acting  review  a  judgment  in  favor  of  plaintiffs  in  ao 

within  its  jurisdiction.     And  conceding  that  action  of  trespass  to  try  the  title  to  land, 

an  unconstitutional  conviction  and  punish-  ^^  motion  to  dismiss.    Diemisaed. 

ment  under  a  valid  law  would  be  as  violative  The  facts  are  stated  in  the  opinion, 

of  a  person's  constitutional  righto  as  a  con-  -Wr.  W.  Hallett  PhUiips,  for  defendants 

viction  and  punishment  under  an  unconstitu-  iu  error,  for  motion: 

tional  law,  we  fail  to  perceive  that  this  con-  In  cases  where  the  value  is  stated  in  the 
viction  and  judgment  are  repugnant  to  the  pleadings  or  proceedings  of  the  court  below, 
constitutional  provision.  Appellant  has  been  affidavits  will  never  be  received  to  vary  or  en- 
subjected,  as  all  persons  within  the  State  of  hance  it  in  order  to  give  jurisdiction. 
Michigan  are,  to  the  law  in  ite  regular  course  Richmond  Y.Milwaukee,  62  U.  S.  21  How. 
of  administration  through  courts  of  justice,  892  (16:  72);  WelU  v.  Wilkine,  116  U.  8.  898 
and  it  is  impossible  to  hold  that  a  judgment  (29:  671);    Bennett  t.  ButUrwort/i,  49  U.  8.  8 

ao  arrived  at  is  such  an  unrestrained  and  ar- 

bitrary  exercise  of   power  as  to  be  utterly  Jform.— Am  to  ^urisdietUm  in  the  United  States  Stk- 

YOid.  preme  CkmrU  where  federal  question  arises,  or  where 

We  repeat,  as  has  been  so  often  said  before,  «i**«  drawn  in  question  statutes,  treaty  or  ConstUution, 


of  criminal  justice  requires  that  no  different  ^tUutioti;  to  revise  decrees  ofsUUe  eowisas  tocor^ 

or  higher  punishment  shall   be  imposed  on  ttrucUonof  etate  lauj8,-§ee  notes  to  Hart  v.  Lam* 

one  than  is  imposed  on  all  for  like  often ses,  phire.7:679;  Commercial  Bank  v.  Buckingham,  Lk 

but  it  was  not  designed  to  interfere  with  the  loo. 
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How.  1^(12: 1016);  TcUkingion  Y.  Dumbletan, 
128  U.  S.  745(81:  818). 

If  affidavits  to  show  Jurisdiction  were  per- 
missible, those  introduce  by  the  plaintiff  in 
error  were  insufficient  for  that  purpose,  and 
•re  negatived  by  opposing  affidavits. 

WiUon  V.  Blair,  119  U.  8.  887  (80:  441). 

Mr.  Sawnie  Robertsoii»  for  plaintiff  in 
error,  against  motion. 

1633]  Mr.  Chirf  Justice  Fnller  delivered  the 
opinion  of  the  court : 

This  was  an  action  of  trespass  to  try  title 
brought  by  Needham  and  others  against  the 
Red  River  Cattle  Company  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

The  petition  alleged  the  land  to  be  of  the 
reasonable  value  of  $4,400.  Defendant 
pleaded  not  guilty  and  the  Statute  of  Limi- 
tations. A  verdict  was  rendered  in  favor  of 
plaintiffs  for  an  undivided  one-half  Interest 
in  the  land  sued  for,  and  judgment  was  en- 
tered thereon  January  24,  1890.  A  motion 
for  new  trial  was  overruled  on  the  10th  of 
February,  and  on  that  day  the  defendant  filed 
three  affidavits,  tending  to  show  that  the 
half  interest  had  a  value  in  excess  of  $5,000, 
whereupon  a  writ  of  error  was  allowed. 

On  the  22d  of  Februarv,  plaintiffs  filed  a 
motion  to  set  aside  the  allowance  of  the  writ 
of  error  (stating  want  of  notice  of  the  ap- 
plication for  it),  accompanied  by  four  affi- 
davits and  a  letter  from  the  county  where 
the  land  was  situated,  tending  to  establish 
that  the  value  of  one  half  was  far  less  than 
$5,000,  upon  which  the  circuit  court  entered 
the  following  order :  "On  this  day  came  on 
to  be  heard  the  motion  of  the  plaintiffs  to 
set  aside  the  writ  of  error  granted  herein ; 
and  the  court  having  heard  and  considered 
said  motion,  and  being  of  the  opinion  that 
the  question  of  the  value  of  the  land  in  con- 
troversy is  a  question  that  the  trial  Judge  is 
^34]  not  called  upon  to  decide,  but  one  to  be  de- 
termined in  the  supreme  court  on  the  affi- 
davits, if  they  see  fit  to  consider  them,  in 
order  to  determine  their  jurisdiction,  it  is 
ordered  by  the  court  that  said  motion  be  re- 
fused." 

The  record  having  been  filed  in  this  court, 
and  notice  of  a  motion  to  dismiss  given, 
plaintiff  in  error,  without  leave  first  ob- 
tained, submits,  with  its  brief  upon  the  mo- 
tion, eight  additional  affidavits  m  reference 
to  value,  and  defendants  in  error  ask  that,  if 
these  are  considered,  time  may  be  given  to 
them  to  produce  counter  affidavits. 

As  stated  by  Mr,  Chief  Justice  Taney,  in 
Michmand  v.  MilwuuJue,  62  U.  8.  21  How. 
801  [16 :  72],  in  cases  in  which  the  value  does 
not,  according  to  the  usual  forms  of  proceed- 
ing, appear  in  the  pleadings  or  eviaence  in 
the  record,  affidavits  have  oeen  received  to 
show  that  the  value  is  large  enough  to  give 


th( 


•  in  Rush  T.  Parker,  9  U.  8.  5  Cranch,  287 
[8:  108],  Mr,  Justice  Livingston  expressed 
nis  opinion  strongly  against  giving  time  to 
file  affidavits  of  value,  and  the  court  refused 
to  continue  the  case  for  that  purpose."    And 

800 


the  chief  justice  added  that  a  practice  Xo 
postpone  or  reinstate  a  case  in  order  to  give 
the  partv  time  to  furnish  such  aflSdavits 
**  would  be  irregular  and  inconvenient,  and 
mi^ht  sometimes  produce  conflicting  affi- 
davits, and  bring  on  a  controversy  about 
value  occupying  as  much  of  the  time  of  the 
court  as  the  merits  of  the  case."  Tlie  rule 
was  then  declared  that  "  where  the  value  is 
stated  in  the  pleadings  or  proceedings  of  the 
court  below,  affidavits  here  have  never  been 
received  to  vary  it  or  enhance  it,  in  order  to 
give  jurisdiction." 

In  TaZkingtim  v.  Dumbleton,  128  U.  S.  745 
81 :  818],  it  was  accordingly  held  that  when 
he  value  of  the  property  in  dispute  was 
necessarily  involved  in  the  determination  of 
the  case  in  the  court  below,  this  court  would 
not,  on  a  motion  to  dismiss  for  want  of  ju- 
risdiction, consider  affidavits  tending  to  con- 
tradict the  finding  of  that  court  in  that  re- 
spect ;  and  Mr,  Chief  Justice  Waite  remarked : 
"In  Zeigler  v.  Hopkins,  117  U.  8.  688,  689 
[29:  1019,  1021],  where  affidavits  were  sub- 
mitted, the  finding  of  the  court  below  as  to 
value  was  not  a  material  question  in  the  case 
upon  its  merits,  but  was  more  in  the  nature 
of  an  inquiry  for  the  purpose  of  determining 
whether  an  appeal  should  be  allowed,  as  in 
Wilstm  V.  Blair,  119  U.  8.  887  [80:  441]. 
Here,  however,  the  value  of  the  property 
was  one  of  the  questions  in  the  case  and 
necessarily  involved  in  its  determination." 

In  Zeigier  v.  Hopkins,  this  court  treated  the 
finding  of  the  court  below  upon  the  question 
of  value  as  entitled  to  well  nigb  conclusive 
weight;  while,  in  Wilson  v.  Blair,  it  was 
declared  to  be  good  practice  for  the  circuit 
court  to  allow  affidavits  and  counter  affidavits 
of  value  to  be  filed,  as  calculated  to  save 
trouble  to  the  parties  and  to  the  court. 
There,  as  in  the  case  at  bar,  the  district  judge 
holding  the  circuit  court,  without  the  for- 
mal itv  of  deciding  the  question  of  value,  al- 
lowed the  writ  of  error,  thus  sending  the  case 
here  on  the  affidavits  free  from  any  decision 
whatever  as  to  their  effect. 

In  Cage  v.  Pumpelly,  108  U.  8.  164  [27 : 
668],  the  appeal  was  allowed  after  a  contest 
as  to  the  value  of  the  matter  in  dispute. 
Judge  Blodf  ett,  who  held  the  circuit  court, 
filing  an  opinion  upon  the  question ;  and  Mr. 
CJii^  Justice  Waite,  speaking  for  the  court, 
said:  ''When  an  appeal  has  been  allowed, 
after  a  contest  as  to  the  value  of  the  matter 
in  dispute,  and  there  is  evidence  in  the  record 
which  sustains  our  jurisdiction,  the  appeal 
will  not  be  dismissed  simply  because  upon 
examination  of  all  the  affidavits  we  may  be 
of  the  opinion  that  possibly  the  estimates 
acted  upon  below  were  too  high.* 

The  result  of  the  cases  may  be  fairly  stated 
to  be:  (1.)  Where  the  demand  is  not  for 
money,  but  the  nature  of  the  action  requires 
the  value  of  the  thing  demanded  to  be  stated 
in  the  pleadings,  affidavits  will  not  be  re- 
ceived here  to  vary  the  value  as  appearing 
upon  the  face  of  the  record.  (2.)  Nor  will 
the  filinff  of  such  affidavits  be  ordinarily 
permitted  where  evidence  of  value  has  been 
adduced  below  on  both  sides,  and  thejproofs 
have  been  transmitted  either  with  or  without 
the  announcement  of  a  deflnitiTO  oonclusion 
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deduced  tlierefrom.     (3.)  But  where  the  writ  8.   A  paper  filed  In  the  circuit  eourt  eight  dajt 

of  error  is  brought  or  appeal  taken  without  a'*©'  'he  opinion  and  flndlmjs  of  the  court  wer* 

question  as  to  the  value,  and  the  latter  is  ^®^''***^?P!5«;'^S?"f°^^^!f^2^*lLf'®f- 

Sowhere  disclosed  by  the  record,  affidavits  f^^'^J^^^^^Zr'fJl^^ll^^ 

may  be  received  to  ^blish  the  iurisdic-  ^e^  S^oeX™i>  SLdlf^T^^ 

tional  amount,  and  counter  affidavits  may  be  jy^i^^  ^^^  ^  y^  conclusion  based  upon  such  flnd- 

al lowed  if  the  existence  of  such  value  is  de-  jngg,  cannot  be  reirarded  as  a  bill  of  exceptions 

nied  in  good  faith.  sifimed  by  the  judge,  although  it  is  contahied  in 

The  practice  of  permitting  affidavits  to  be  the  record, 
filed  in  this  court  arose  from  instances  of 

accidental  omission,  where  the  value  was  not  [No.  1479.  J 

really  in  dispute,  and  it  should  not  be  en-  Bubmiited  Deo,  15,1890.    Decided  Jan,  S,  1891. 
couragcd  to  the  eztcDt  of   requiring  us  to 

reach  a  result  upon  that  careful  weighing  of  TN  ERROR  to  the  Cfarcuit  Court  of  the  United 

conflicting  evidence,  so  frequently  involved  X  States  for  the  Southern  District  of  New 

in  determining  issues  of  fact.     If  there  be  a  York  to  review  a  judgment  in  favor  of  plaintiff 

real  controversy  on  the  point,  let  it  be  settled  for  damages  for  breach  of  a  contract, 

below  in  the  first  instance  and  on  due  notice ;  On  motion  to  dismiss  or  affirm.    Affirmed, 

not  here,  upon  ex  parte  opinions,  which  may  mth  damagee  at  the  rats  of  10  per  cent,  as  the 

embody  nothing  more  than  speculative  con-  torit  of  error  appeare  to  have  been  eued  out 

elusions.  merely  for  delay. 

In  the  case  in  hand,  the  value  of  the  whole  The  facts  are  stated  in  the  opinion, 

property  was  alleged  in  the  petition,  but  was  Mr.  Samuel  Asbton,  for  defendant  la 

not  rni  issuable  rict,  and  the  circuit  court  error,  for  motion: 

allowed  the  writ  of  error  upon  the  prima  The  burden  of  showing  Jurisdiction  ia  on  the 

facie  showing  made  by  the  defendant,  and  plaintiff  in  error. 

on   plaintiffs  subsequently  presenting  evi-  Wileon  v.  Blair,  119  U.  S.  887  (80:  441). 

donee  to  the  contrary,  the  controversy  was  But  if  the  record  shows  upon  its  face  Juris- 

referred  to  this  court.     This  being  the  atti-  diction,  then  it  is  clearly  frivolous,  and  would 

tude  of  the  case,  we  do  not  think  it  i)roper  entitle  the  defendant  in  error  to  a  dismissal  of 

to  allow  affidavits  to  be  filed  here  as  if  the  the  writ  of  error  or  affirmance  of  the  Judgment 

question  were  now  raised  for  the  first  time,  for  want  of  jurisdiction, 

upon  an  examination  of  the  record  as  re-  Rule  6,  part  5;  Micas  v.  WiUiame,  104  U.  B. 

turned,  we  are  clear  that  the  Jurisdictional  656(26:842);  OhanuteY,  Trader,  182  U.  S.  210 

value  is  not  made  out  by  a  preponderance  of  (38:  345^;  OreerUeaf  t.  Birth,  80  U.  S.  6  Pet 

evidence.    The  motion  to  dismiss  will  there-  134  (8:  73);  Nailar  v.  WiUiame,  75  U.   S.  8 

fore  be  sustained.  Wall.  107  (19:  848);  Campbell  t.  Wilco9,  Tt  U. 

Wnt  of  err<yr  dismissed,  S.  10  Wall.  423  (19:  974). 

No  questions  of  fact  or  law  decided  by  the 

^—^  court  below  can  be  re-examined  or  reviewed  in 


Ti-c"MT>v  "Q    QiT^i?    i»^  •*•!   kvm  thc  supremc  court. 

HENRY  B.  SIRE,  FIJT^  %n  Err..  CampbeU  v.  Boyreau,  62  U.  8.  21  How.  223 

^^  ^  ^f,^rx^T>T.   A^  ^T,  ^n-r,  r.^w*>Ai.T^  i^^'  ^)l  ^^^  ^'  Slauson,  180  U.  B.  488  (82: 

BLLITHORPB  AIR  BRAKE  COMPANY.  '991).  jii^e  v.  Central  Vt,  k  Co,  118  U.  8.  152 

(See  &  OL  Reporter's  ed.  OTMML)  ^'}^^\S^JZ  ^v/'T  ^"^^ hi''*' SH:  ^^ 

tJ.  S.  90  (26:  810);  Slardey  v.  Albany  Oo^mty, 

Juriedictional  amountr-exceptione  to  et%dsnc&--  121  U.  S.  547  (80: 10^);  Dean  t.  Mason,  61  U. 

insufficient  biU  of  exceptions.  8.  20  How.  198  (15:  876).                  ^,^  _  , 

Messrs.  Cnauneey  Shairer,  Albert  !• 

L   Where  plaintiff  recovers  In  an  action  |2,4SS,  ex-  Sire  and  J.  Hubley  Ashtoii»  for  plaintiff 

elusive  of  interest  and  cost,  and  defendant  fails  in  error,  against  motion: 

to  recover  anything  on  account  of  his  counter-  There  can  be  no  question  but  that  the  plain- 

olaim  of  $8,000  set  up  in  his  answer,  and  the  de.  tiff  in  error  has  the  le^l  right  to  appeal,  the 

fendant  brings  a  writ  of  error,  the  aflrvregate  amount  involved  belnir  more  than  $5,000.     The 

amountlssuflBcienttoglvethiscourtJuriedlcUon.  complaint    demands   judgment    for    t7,00a 

t.   Where  the  bill  of  exceptions  shows  objections  judirroent  was  entered  for  the  plaintiff  in  the 

and  exceptions  by  defendant  to  questions  put  by  g^,^%,  $2,978.65.     The  counterclaim  of  the 

?i?i"il*.hL*JS^h^nf*!in^^^^  defendant  was  entirely  disallowed. 

fails  to  show  the  character  of  the  evidence  which  oj;  .-^^  «.    i7/.wAv.Jf  v    ?«..  /i.  oqtt  a  0^1 

previously  had  been  put  in,  so  that  it  is  impossible  ,J^^f^  l\  ^^S^Ti  F.lns.Co.n  U.  ».  241 

Intelligently  to  pass  upon  the  propriety  of  the  (*3:  862);  First  JSat.  Ho^nicy.  Mugnes,lWlJ.  ». 

questions  admitted,  the  Judgment  will  not  be  re-  523  (27:  268);  Hilton  T.  Dickinson,  108  U.  S. 

versed  by  reason  of  the  admiasioo  of  the  evidence.  165  (27:  688);    Bradstreet  Co.  Y.  Higgins,  112 
U.  S.  227  (28:  715). 

KoTx.— ^8  tofuriBdictUmin  the  UnUed  States 5ii-  The  bill  of  exceptions  is  sufficient. 

premc  CcuH,  where  federca  question  arises,  or  where  Sickles  v.  Flanafjan,  79  N.  Y.  224;  N.  T. 

are  drawn  in  question  staXutes,  treaty  or  Constit%ili(m,  Code  Civ  Proc  §  998 

see  nous  to  Martin  v.  Huntor,  4:  1J7:  Matthews  v.  ^  p^*   permftting  the  completion  of  the 

*^!V  'J^L,7«"*^  7;  ^'^TS'  •/  *^           n^^  perfoVmabcTof  a  contract,  after  the  time  for 

As  tojwriadiciion  of  United  States  Supreme  Court  K     n^-formancft  has  pxnirpd   do««  not  therebr 

to  declare  state  lawvcid  as  in  covjlictwith  StaU  Con-  l^^^^Jl^l^Jt^^!^^^^ 

stUution;  to  revise  decrees  of  staU  eourU  as  to  eon-  forfeit  bis  right  to  damages  for  the  breach  of 

fen«rt<on  0/ tea««  toio«,-8ee  no««  to  Hart  V.  Lara-  the  contract  as  to  time, 

pbire,  7:  «79;  Commercial  Bank  v.  Buckingham,  12:  B^'ff  ▼•  Btnaldo,  65  N.  Y.  664. 

laOL  The  contractor  failing  in  part  cannot  recover 
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for  the  other  part  for  the  benefit  thereof  re- 
ceived by  the  employer. 

Cunningham  v.  Jone»,  90  N.  T.  486;  Tipton 
T.  Feitner,  20  N.  Y.  428. 

Error  caD  be  assigned  in  this  court  on  an  ex- 
ception to  the  exclusion  of  oral  proof  of  facts, 
although  the  record  does  not  show  any  witness 
was  actually  called  to  the  stand  to  give  the  evi- 
deuce 

Scotland  County  v.  HiU,  112  U.  S.  183  (28: 
e92);  Graham  v.  Bayne,  59  U.  8.  18  How.  60 
(16:  265). 

No  bill  of  exceptions  is  necessary  where  the 
error  alleged  is  apparent  upon  the  record. 

Young  y.  Martin,  75  U.  8.  8  Wall.  854  (19: 
418). 

This  court  will  not  decide  motions  to  dismiss 
before  the  record  is  printed,  when  there  is  a 
question  as  to  the  facts. 

8t,  Louis  Nat,  Bank  y.  United  States  Ins. 
Co,  100  U.  8.  48  (25:  547). 

The  motion  to  affirm  cannot  be  entertained 
unless  there  appears  on  the  record  at  least  some 
color  of  right  to  a  dismissal. 

Crane  Iron  Co.  y.  Boagland,  108  U.  8.  5  (27: 
680). 

This  court  cannot  dismiss  a  case  on  motion 
simply  on  the  ground  that  it  has  been  brought 
here  for  delay  only. 

Amory  v.  Amory,  91  U.  8.  856  (28:  486). 

Nor  by  reason  of  failure  to  return  an  assign- 
ment of  errors. 

Oumbel  y.  Pitkin,  118  U.  8.  545  (28: 1128). 

Questions  of  law  upon  the  trial  of  an  issue  of 
fact  cannot  be  made  pNEtrt  of  a  bill  of  exceptions, 
unless  the  trial  is  by  lury,  or  by  the  court  after 
waiyer  of  a  Jury  trial. 

Andes  y.  Slauson,  180  U.  8.  485  (82:  989). 

Although  a  bill  of  exceptions  is  imperfectly 
drawn,  this  court  may  proceed  to  decide  the 
case  instead  of  sending  it  back. 

United  States  y.  Morgan,  52  U.  8.  11  How. 
154  (18:  648);  WaterviUe  y.  Van  Slyke,  115  U. 
8.  290  (29:  406);  Richards  v.  Mackall,  118  U. 
8.  589  (28: 1182);  Whitney  y.  Cook,  99  U.  8. 
607  (25:  446). 

On  motion  to  dismiss  merely,  the  merits  of  a 
case  cannot  be  considered. 

BohananY.  Nebraska,  118  U.  8.  281  (80:  71). 

Where  the  question  of  Jurisdiction  cannot  be 
determined  without  looking  into  the  merits, 
the  motion  to  dismiss  for  want  of  Jurisdiction 
will  be  denied,  with  permission  to  argue  it  upon 
the  hearing. 

Lynch  y.  De  Bernal,  19  U.  8.  L.  ed.  895,  not 
elsewhere  reported;  Becker  y.  Fowler,  66  U.  S. 
1  Black,  95(17:  45);  Semple  y.  Bagar,  71  U.  8. 
4  Wall.  481  (18:  402);  Garland  t.  Datis,  45  U. 
6.  4  How.  181  (11:  907). 

Mr.  Justice  Blatchford  deliyered  the 
opinion  of  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
8outhem  District  of  New  York,  bv  the  EUi- 
thorpe  Air  Brake  Company,  an  Illinois  cor- 
poration, against  Henry  B.  Sire.  The  plain- 
tiff is  engaged  in  the  business  of  constructing 
elevators  and  putting  them  into  buildings. 
The  complaint  sets  forth  a  contract  between 
the  plaintiff  and  the  defendant  for  the  plain- 
tiff to  furnish  and  erect  for  the  defendant 
two  hydraulic  passenger  eleyators  and  two 


safety  steam  passenger  eleyators,  in  buildings 
in  the  City  of  New  York,  in  eighty  to  ninety 
days  from  the  date  of  the  receipt  of  approved 
plans,  for  $6,750,  one  half   to   be   payable 
when  the  machines  were  in  the  buflaings, 
and  the  other  half  when  the  elevators  were 
in  running  order,  with  a  provision  that  if 
the  defendant  should  delay  the  plaintiff  in 
shipping  or  erecting  the  elevators,  then  both 
of  the  payments  should  be  due  on  the  date 
named  for  completion,  and  that  any  deferred 
payment   should  bear  interest.     The  com- 
plaint further  alleges  that  the  plaintiff  caused 
the  elevators  to    oe   constructed,  ready  for 
shipment,  within  the  time  specified,  and  to 
be  set  up,  in  running  order,  in  the  buildings, 
in  accoraance  with  the  contract ;  that  the  two 
hjrdraulic  elevators  were  duly  shipped,  and 
within  the  time  specified  the  machinery  was 
placed  in  the  buildings,  and  one  of  them  was 
set  up  in  running  order,  and  the  other  one 
was  very  nearly  set  up,  when  the  plaintiff 
and  its  workmen  were  stopped  and  prohibited 
\)y  the  defendant   from   further   proofing 
with  the  work;  that,  after  the  two  safety 
steam  elevators  were  ready  for  ^ipment,  uui 
were  about  to  be  shipped,  the  defendant  re- 
quested the  plaintiff  not  to  ship  them,  as  be 
was  not  ready  for  them  and  desired  to  make 
some  changes,  and  he  directed   it  to  hold 
them  in  store  until  further  orders  from  him. 
all  of  which  the  plaintiff  caused  to  be  done; 
that  the  defendant  refused  to  accept  the  same 
or  permit  the  plaintiff  to  ship  them  or  set 
them  up ;  that  the  plaintiff  is  and  always  has 
been  willing  to  carry  out  its  agreement  to 
furnish  and  erect  all  of  the  elevators ;  that 
the  defendant  has  refused  to  permit  the  plain- 
tiff to  perform  its  contract,  or  to  allow  tlie 
elevators  to  be  erected,  or  to  make  the  pay- 
ments therefor,  except  the  sum  of  $1,900  on 
account;  that,  in  consequence,  the  elevators 
have  become  wholly  lost  to  the  plaintiff,  and 
it  has  sustained  damage  to  the  amount  of 
$6, 750  and  the  interest  thereon,  no  part  of 
which  has  been  paid,  except  the  $1,900 ;  that 
the  plaintiff  has  sustained  additional  loss  by 
way*  of  special  damage,  and  has  been  com- 
pelled to  employ  extra  workmen  and  to  do 
extra  work  and  labor  in  the  buildings,  and 
to  incur  other  expenses,  amounting  to  $2,500, 
to  the  damage  of  the  plaintiff  in  all  of  $7,000, 
for  which  amount,  with  interest  from  the 
commencement  of  the  suit,  it  asks  Judgment. 

The  answer  of  the  defendant  sets  up  a  gen- 
eral denial,  except  that  he  admits  that  he  has 
paid  $1,900;  and  avers  that  the  contract  be- 
tween the  parties,  in  respect  to  the  four  ele- 
vators, was  in  writing ;  and  that  the  plaintiff 
has  failed  to  perform  the  provisions  of  the 
contract,  while  the  defenaant  has  observed 
them.  It  also  sets  up  a  counterclaim,  and 
claims  $6,000  damages  for  the  failure  of  the 
plaintiff  to  perform  the  contract,  alleging 
that  by  reason  thereof  the  defendant  has  been 
prevented  from  renting  the  buildings  or  oc- 
cupying part  of  them  himself. 

tinder  a  written  stipulation  duly  filed,  the 
case  was  tried  before  the  court,  held  by  Judge 
Shipman,  without  a  jury ;  and  he,  on  the  6Ui 
of  March,  1890,  made  his  findings  and  decis- 
ion (41  Fed.  Rep.  662),  in  pursuance  of 
whi(m  a  Judgment  was  entered  in  favor  of 
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tbe  plilnttff  for|2,48S,  withflSS-SO  Interest  cluaion  of  Uw  dnwn  bj  tho  conrt.  In  (t» 
from  March  14,  1889,  amountiDE  in  all  to  opinion,  the  court  Katea  that  neither  partr 
t2,B43.eO,  and  1830. OS  coeta,  maklog  a  toUl  complied  with  the  contract,  and  the  plalntta 
of  t2,ftT3.6C.  To  review  this  judgment,  the  did  not  complete  the  elevatora  in  one  of  the 
defendant  has  brought  a  writ  of  error.  The  balldlnga  wlthio  the  apectfled  time,  but  thnt 
plaintiff  now  moves  to  dismiss  such  writ  or  this  noncompliance  was  fullr  waived  by 
to  affirm  the  judgment.  the  defendant;  that  the  defendant  broke  the 
One  of  the  grounds  alleged  for  the  motion  contract,  and  there  was  no  willful  abandon- 
to  dismiss  is,  that  thU  court  has  no  jurisdic-  ment  of  the  work  on  the  part  of  the  plain-  ^-^ 
tlon  of  the  case,  because  of  Informal  i  ties  in  tiff;  Oiat  tiie  loss  of  rent  by  the  defendant  ["^ 
the  bill  of  exceptions,  the  only  ezceptlona  was  attributable  to  his  own  conduct;  that 

firesented  thereby  being  alleged  errors  Id  ml-  upon  the   counterclaim   no   loss   or   daman 

Dgs  admitting  evidence.     The  hill  of  excep-  waa  proved  for  which   the  plalntlfl  was  a- 

ttons  does  not  set  forth  any  part  of  the  evi-  able ;  that  the  plaintitl  was   at  all   times 

dence  on  which  the  questions  which  were  ready  and  willing  to  perform  Its  part  of  the 

admitted  were  based.     The  propriety  of  the  contract,  eioept  In  the  matter  of  time,  which 

admission  of  the  questions  depended  entirely  breach  was  waived  by  the  defendant :  that 

upon  the  state  of  the  evidence,  and  the  bill  the  plaintiff  having  tn  good  faith  built  and 

of  exceptions  falls  to  show  that.     It  is  fur-  completed  one  of  the   elevatoiB,  though   not 

ther  contended,  in  favor  of  the  motion  to  dis-  within  the  time  apecifled  by  the  contract, 

miss,  that  deducting  the  (1,900  from    the  and  the  defendant  having  accepted  the  work, 

$6,750  left  only  the  sum  of  |4.850,  with  the  Che  plaiutitt  could  recover  the  value  of  that 

special   damage  claim  of   t^,6O0;    that  the  elevator;  and  that,  in  regard   to  another  of 

pialatift's    judgment     amounted    only     to  the  elevators,  as  the  plaintiff  had  delivered 

12,485;  and  that,  although  the  defendant  set  It  to  the  defendant,  and  nearly  completed 

up  a  counterclaim  for  $6,000,  the  record  fails  the  work  of  setting  It  up,  and  was  prevented, 

to  disclose    any   evidence  sustaining  It,  and  without   its   fault,  by   the   defendant,  from 

therefore  the  lictual   amount  in  controversy  completing  the  performance  of  the  contract, 

between  the  parties  was  only  92,485,  witn  it  was  entitled  to  recover  Its  loss,  which  wb» 

interest.  its  outlay,  and  amounted  to  |2,060,  and  alao 

We  think,  however,  that  inaamucb  as  the  damages  for  the  virtual  refusal  of  the  de- 
defendant  loses  by  the  judgment  (2,480,  ez-  fendant  to  have  the  contract  carried  oat  ia 
elusive  of  interest  and  coeta,  and  in  addition  regard  to  the  steam  elevators. 
to  that  does  not  recover  anything  on  account  There  Is  in  the  record  a  paper  filed  in  th» 
ot  his  counterclaim  of  $9,000,  the  aggregate  circuit  court  eight  Cays  after  the  opinion 
amount  la  sufficient  to  give  this  court  juris-  and  findings  of  the  court  were  filed,  which 
diction.  paper  forma  no  part  of  the  bill  of  exceptions 

We  think,  alio,  that  there  was  cafflclent  which  is  signed  by  the  judge,  but  Is  a  paper 

color  for  the  motion  to  dismiss,  to  warrant  signed  only  by  the  attorney  for  the  defend- 

na  In  considering  the  motion  to  affirm  ;  and  ant,  and  purports  to  be  exceptions  to  certain 

that  the  iudgment  ought  to  be  afflrmed.  findings  of  fact  made  by  the  Judge  and  to 

The  bill  of  exceptions  shows  objections  bis  conclusion  based  upon  such  findings. 
and  exceptions  by  the  defendant  to  six  que*-  This  paper  cannot  be  regarded  as  a  bill  of 
tlons  put  by  the  plaintiff  to  one  of  its  wit-  exceptions,  oraspartof  the  bill  of  exception* 
nesses;but,  aa  before  stated,  Inasmuch  as  signed  by  the  judge,  irrespectively  of  the 
the  bill  of  exceptions  fails  to  show  what  the  point  that  this  court  cannot  review  the  find- 
character   of  the   evidence   was   which   pre-  In^  of  fact. 

viously  had  been  put  In,  It  Is  Impossible  In-  Judgment  a^irmtd,  with  damage*  at  tlu  raU 

telligently  to  pass  upon  the  propriety  of  the  of  ten  per  eeni,  at  the  writ  ^  tnvr  apptart  t» 

questions  admitted.     Tliey  related  to  what  hate  t)een  Kud  out  mertHy  for  dda^, 
was  done  by  the  plaintiff  with  regard  to  ful- 

milng  the  contract,  after  the  plafntltt's  pro-  _____ 
posal  to  erect  the  elevators  was  acceplea  by 

the  defendant ;  to  the  market  value  of  two  _    _    .■wrn.-aD                ■w^.m^  i    «•_           ritj 

of  the  elevators;  to  what'  was  said   between  ^-  ^  A«B«8  BT  Al.,  «/*.  inSrr.,          l"' 

the  general  manager  of  the  plaintiff  and  the  ** 

defendant  in  regard  to  those  two  elevators ;  A.  B.  WATBON. 
to  the  purpMe  of  the  general    manager  in 

coming  to  New  York  as  the  representative  of  (See  a  a  Eoporter^  ad.  BS140U 

the  plaintiff;  to  the  value  of  the  work  that  n.^. 

was  done  in  respect  of  another  elevator;  and  ■'*™-"' 

to  the  market   value  of  the  two  hydraulic  'ff'  '  "^  y   ~   ^  -  ,  •■  .  j     i      - 

elevators.     It  cannot  be  seen  that  th^  ques-  caiU-rtfueing  neu>  truil-judg^i  eharge. 

tlons  were  Improper,  or  that  the  answers  to  . 
them  caused  any  Injury  or  disadvantage  to 

the  defendant.  

There  la  no  finding  of  facta  by  the  circuit  ~         ~~            T""     '        T     ~      ~~ 

court,  »eparat«  from  that  which  la  contained  ^<*r^-??f'^'*^T™  *"'***'°^ 

In  thi  opinion  of  the  judge;  but  thatfinding  ^)^J1i::^^2^^l:3^h^^,.„,^ 

is  very  full,  and  is  inlro<f,,ced  by  the  wo«ls^  ;^^J:^*:;^SZ:^^XT.^?1^ 

"Upon  said   trial,  the   following   facts  were  ^7,6:40. 


(>84-(IU 


^dPBxia  CooKT  OF  TSH  Uhitkd  SiATBa. 


the  ROTBinment  of  Ooabulla  •M  Tszbb.  filed  In 
tbe  Qenenl  Land  Offloe  of  Taxaa.  •!«  oompeteDt 
airldenoe  to  IdBDttfrand  fix  tba  boumlwlea  o(  the 
land. 
M,  Id  Rsoertalolng  the  Jlam  of  tand,  the  traoki  of 
the  Burreyor,  bo  far  ea  diaooTerableon  the  ground 
with  reaH)D>ble  oertalutr.  ahould  be  followed; 


»rked  n 

m  tbe  KTouDd,  ihould  ooDtiol  both  oounee  and 


mar  be  tiaoed  backward  aa  well  aa  forwardi  aad 
tny  aKertained  monument  Id  tbe  surrey  mar  be 
adopted  aaaBtartlng  polol,  whaiedUBoultrezlaU 
Id  aacertalnlDK  the  line*  of  the  aurror  aa  actually 

4.  The  befflnnlnKOonier  of  anirTerdoeiiiot  con- 
trol mora  than  moj  other  oonier  aotuall)'  aaoer- 
taloed,  aad  It  la  not  oeoenair  to  follow  the  calla 
of  the  Brant  In  the  order  they  atand  In  the  field- 
Botea.  but  they  may  be  rareraed  and  the  Uaei 
tnoed  the  other  nj  wbenerer  br  to  doing  the 
landembnoed  will  more  nearly  barmonlie  all  the 
oallaaDd  object*  of  the  craac;  but  wbera  to  r6- 
vene  the  oalla  would  not  have  that  effeot,  the 
ooursca  and  dlatanoeattf  the  NTTey  ahould  be  tol- 

4.  In  the  United  8tal«i  SnpreniB  Court,  error  does 
not  lie  for  the  Kranctas  or  ref  ualiuc  by  the  oourt 

4k  A  Judre  la  not  bound  to  adopt  the  Mtegorlcal 
lansuace  which  oounael  ohooae  to  put  Into  hla 
moulhi  U  the  ceae  fa  fairly  put  to  the  Jury,  It  la 
all  that^oan  be  aaked. 

[No.  IBB«.] 

Areu^Dee.  i,  1890.        Dteidtd  Jan.  B,  1891. 

IN  ERROR  to  the  CMreuIt  Uonrt  of  the  Uoftod 
Slates  for  the  Nortbem  District  of  Texas, 
to  review  a  judffinent  for  plaiotiS  In  An  action 
to  recoyer  Iftod  in  Texas.     Afflrrntd. 
The  facta  are  ststod  In  the  opioloD. 
lir.  Wn.  E.  E»rle  for  plaintiff  in  error. 
Mr.  W.  Hall«tt  PhlUIps  for  defenduot  Id 


This  case  has  been  before  iu  on  tiro  former 
occasions,  Id  October  Term.  1884  (Ayen  t. 
WattoTi,  118  U.  8.  BM  [28:  1098]).  and  ,1a 
October  Term.  1889  [Ayen  v.  Watxan.  183  U. 
8.  8M  [83:  878]}.  It  bas  liad  six  trials  by 
juiT,  In  three  of  which  the  luriea  disagreed, 
and  Id  the  other  three  rerdicts  were  lound 
for  the   plaintiff. 

The  case  comes  before  us,  as  heretofore, 
on  ft  bill  of  excepttoos,  and  the  first  assign- 
neot  of  error  relates  to  a  matter  of  a  pre- 
llroiDBrf  character,  Wben  the  cause  came 
OD  for  trial,  the  defendant  below,  Ayers, 
uked  leave  to  file  an  amendment  to  bis  ap- 
plication for  the  remoTsl  of  it  from  the  state 
court,  for  the  purpose  of  making  additional 
allegationH  aa  to  the  amount  In  controversy, 
as  to  the  cittzeiiship  of  the  parties,  etc 
The  court  refused  to  allow  such  amendment, 
and  the  defendant  excepted  to  this  rullne. 
The  allowance  of  such  an  amendment  (if 
allowable  at  all)  is  a  matter  of  discretion, 
and  error  cannot  be  assigned  upon  the  decis- 
ion, Wben  the  cause  was  here  the  first  time, 
one  of  the  errora  assigned  was  that  the  court 
below  had  refused  to  remand  the  cause  to 


the  state  court.  We  then  held  that  iu  this 
refusal  there  was  no  error,  and  we  do  not 
seehow  this  question  can  be  further  litigated 
between  the  parties. 

The  principal  facts  of  the  case,  as  elicited 
\>j  the  evidence  and  shown  in  the  bill  of 
,j,^^  exceptions,  are  stated  in  the  reports  above 
refeired  to,  and  only  so  mncb  will  Im  ra- 
peated  as  Is  necessary  to  an  understanding  of 
the  polnta  now  raised. 

The  plaintiff,  Watson,  clalTned  title  to 
one  third  of  a  league  of  land  situated  in  Bell 
County,  Texas,  being  a  rectangular  tract 
granted  by  patent  of  the  State  of  Texas  to 
the  heirs  of  Walter  W.  Daws,  September  16, 
1850.  the  location  and  boundaries  of  which 
are  not  disputed ;  and,  on  the  trial,  it  was 
agreed  by  the  parties  that  the  plaintilT  was 
entitled  to  all  the  right,  title  and  interest 
granted  by  said  patent.  The  defendant, 
Ayers,  claimed  title  under  a  _gra'>t  of  the 
govemment  of  Coahuila  and  Texas  to  one 
Mnxirao  Moreno,  dated  October  18,  1833.  tor 
a  tract  containing  eleven  leagues  of  land ; 
and  it  was  admitted  on  the  trial  thnt  the  de-  [St 
fendant  held  and  owned  all  the  right,  title 
and  interest  crested  by  the  said  grant.  This 
being  the  older  title,  the  verdict  should 
have  been  for  the  defendant  if  he  had  shown 
that  the  Moreno  grant  covered  the  Daws 
tract  owned  by  the  plaintiff;  and  whether 
it  did  or  not  was  the  question  in  controversy 
In  the  cause.  The  Maximo  Moreno  grant 
lies  on  the  north  side  of  the  River  San  An- 
dres, with  a  perpendicular  bresdtli,  ensterly 
and  westerly,  of  about  seven  miles,  and  ex. 
tending  bac^  Into  the  country,  portb-nortb- 
easterly,  about  fourteen  miles.  The  Daws 
tract,  owned  by  the  plaintiff,  is  situated 
near  the  north  end  of  the  Maximo  Moreno 
grant,  abnut  midway  between  the  eastern 
and  western  lines  of  the  same,  and  the  ques- 
tion is,  whether  the  north  boundary  line  of 
the  Maximo  Moreno  grant  is  situated  so  far 
to  the  north  as  to  include  the  plaintiff's  land, 
or  whether  it  runs  southwardly  of  it. 

The  field-notes  of  the  Moreno  grant,  em- 
bodied in  the  grant  Itself,  are  in  the  Spanish 
language,  and.  translated  Into  English,  an 
as  folio wa : 

"Situated  on  the  left  margin  of  the  River 
San  Andres,  below  the  point  where  the  creek 
called  Lampasas  enters  said  river  on  its  op- 

Eostte  margin,  and  having  the  lines.  limiU, 
oundaries  and  landmarks  following,  to  wit: 


which  pecan  serves  as  a  landmark  for  the 
first  comer,  and  from  which  14  varas  to  tha 
north  69°  west  there  is  a  hackberry  M  In. 
dla.,  and  IS  varaa  to  the  south  84'  west  there 
is  an  elm  19  in.  dia.  ;  a  line  was  run  to  the 
north  33'  east  22.960  yaras,  and  planted  a 
slake  in  the  prairie  for  the  second  comer; 
thence  another  line  was  run  to  the  south  TO* 
east,  at  8,000  vnms  crossed  a  branch  of  the 
creek  cai  led  Cow  Creek,  at  10, 600  varas  croswd 
Ihe  principal  branch  of  said  creek,  and  at 
12.580  vsras  two  small  hackberrlea  serve  as 
landmark  for  the  third  comer ;  thence  another 
line  was  run  to  the  south  20*  west,  and  at 
3.520  vsras  crossed  the  said  Cow  Creek,  and 
at  86,400  varas  to  a  tree  (palo)  on  tlie  afora- 
1S7  t'.  )i. 
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said  margin  of  the  RiT^r  San  Andres,  which 
17]  tree  is  called  in  English  'box  elder/  from 
which  7  yarns  to  the  south  28*  west  there  is 
a  Cottonwood  with  two  tranks,  and  16  yaras 
to  the  south  11*  east  there  is  an  elm  15  in. 
dia.  ;  thence,  following  up  the  river  by  its 
meanders,  to  the  beginning  point,  and  com- 
prising a  plane  area  of  eleven  leagues  of  land, 
or  275  millions  of  square  varas." 

The  annexed  sketch  shows  the  outline  of 
the  tract,  and  the  relative  location  and  size 
of  the  Daws  patent  owned  by  the  plaintiff : 


the  position  of  the  westerly  line,  A  B,  the 
first  line  of  the  survey.  The  difficulty  is  to 
locate  the  back,  or  northerly,  line.  The  de- 
fendant, as  owner  of  the  M!oreno  grant,  con- 
tends for  the  line  from  B  to  C,  whidi  includes 
the  greater  part  of  the  plaintiff's  tract ;  and 
the  plaintiff  contends  for  tiie  line  from  B'  to 
C^  which  passes  south  of  his  land.  If  either 
the  northwest  or  northeast  comer  were  known, 
the  controversy  would  be  at  an  end ;  but  they 
are  not  fixed  by  any  monuments  which  the 
parties  agree  on.  The  northwest  comer,  at 
the  end  of  the  first  lino  in  the  field-notes, 


^  S70'M^ 


Maximo  Wareno 


fS 


A    Defflnolng  comer— well  known. 
D.   8.B.  corner— well  known. 
B.    N.W,  comer,  as  claimed  by  defeDdant. 
B*.  N.W.  comer,  as  oonteodea  l^  ptaintiflC. 

The  beginning  comer,  A,  opposite  the 
mouth  of  the  Lampasas  Creek,  and  the  south- 
east comer,  D,  at  the  ''box  elder,"  or  ''double 
Cottonwood,"  on  the  bank  of  the  river,  are 
well-known  and  conceded  points;  and  Uie 
location  of  the  long  easterly  line,  C  D,  is 
fixed  by  marked  tre^  concurred  in  by  both 
parties;  and  there  is  no  controversy  about 


C  N.B.  comer,  as  olalmed  by  defendant. 
C*.  N.B.  comer,  as  coDtended by  plaio tiff— Shack- 
borricfla 
O'  D.  Marked  line,  well  known,  14  miles  long. 

was  a  mere  stake  set  in  the  prairie,  and,  of 
course,  soon  disappeared.  The  northeast 
comer,  at  the  end  of  the  second  line,  was 
marked  by  "two  small  hackberries ;"  but  no 
such  trees  have  been  found  at,  or  near,  the 
point  C,  where  the  north  line,  run  by  com- 
pass and  chain  according  to  the  survey, 
would  meet  the  easterly  line.    In  1854  one 
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Samuel  Bigham,  a  suryeyor,  under  an  order 
of  the  District  Court  of  Bell  County,  sur- 
veyed the  Maximo  Moreno  grant,  commenc- 
ing at  the  beginning  comer,  A,  and  follow- 
ing the  field- notes  to  the  end  of  the  second 
line,  and  was  unable  to  find  the  northeast 
comer,  or  the  easterly  line.  Some  months 
afterwards  he  tried  again,  and  by  running 
across  the  front  of  the  survey,  the  distance 
usually  taken  for  an  eleven-league  front 
(18,750  varas),  he  found  the  eastem  line, 
marked  with  blazes,  which  led  him  to  the 
southeastern  corner  of  the  grant  (D),  when 

1 588]  he  found  and  identified  the  trees  called  for 
in  the  field-notes.  From  this  point,  follow- 
ing the  line  back  N.  20*  E.,  he  found  the 
line  plainly  marked  with  old  blazes  for 
26,400  varas  (the  lenj^th  called  for  in  the 
field-notes) ,  crossing  Big  Elm  or  Cow  Creek 
at  the  exact  distance  from  the  S.  E.  comer 
required  by  the  field-notes ;  and  proceeding 
onward  about  560  varas  further,  on  the  same 
course,  he  found  two  small  hackberries  in 
Cow  Creek  bottom,  at  which  point,  as  he 
testifies,  the  line  gave  out.  The  line  passed 
between  these  hackberries,  and  they  were 
each  marked  on  the  inside  with  old  blazes 
facing  each  other.  He  took  those  hackberries 
to  be  the  identical  ones  called  for  in  the 
grant,  and  fixed  upon  that  point  as  the  north- 
east comer  of  the  survey.  This  is  the  point 
which  the  plaintiff  claims  to  be  the  true 
northeast  corner,  and  is  marked  C^  in  the 
sketch.  A  line  run  from  this  point  N.  70** 
W.,  the  reverse  of  the  line  called  for  in  the 
survey,  would  be  the  line  B'  C  on  the  map, 
and  would  fall  to  the  south  of  the  plaintiff's 
land.  But  B^  the  point  at  which  this  line 
would  intersect  the  west  line  of  the  survey, 
would  be  only  about  18,700  varas  from  the 
beginning  comer,  instead  of  22,960  varas,  as 
cafled  for  in  the  field-notes,  or  a  deficiency 
of  over  4,000  varas. 

On  the  other  hand,  if  the  field-notes  are 
followed,  by  running  the  first  line  from  the 
S.  W.  comer,  N.  22^  E. ,  22, 960  varas,  and 
the  second  line  thence  S.  70**  E.,  12,580  varas, 
the  upper  line,  B  C,  would  be  followed,  but 
the  distance,  12,580  varas,  would  fall  short 
of  the  eastem  line  at  C  by  about  570  varas, 
the  true  distance  from  B  to  C  being  18,150 
varas  instead  of  12,580.  Then,  running 
from  C  to  D,  the  whole  distance  is  found  to 
be  about  80,400  varas  instead  of  26,400  (as 
called  for  in  the  grant),  or  about  4,000  too 
much  ;  and  the  distance  from  C  to  Cow  Creek 
is  found  to  be  7,500  or  8,000  varas,  instead 
of  8,520,  as  called  for  in  the  field-notes,  or 
4,000  too  much.  So  that  the  northeast  comer 
of  the  tract,  as  fixed  by  Bigham  at  the  two 
hackberries,  corresponds  very  nearly  with 
the  several  distances  called  for  on  the  east 
line,  but  makes  the  west  line  4,000  varas 
too  short;  whilst  the  northeast  corner,  as 
fixed  by  running  the  west  line  its  full  len^, 
as  called  for  by  the  field-notes,  and  Uien 
running  the  north  line  as  directed  therein, 

500]  and  extending  it  so  as  to  meet  the  easterly 
line,  makes  the  easterly  line  4,000  varas  too 
long. 

The  truth  is,  the  original  survey  must  in 
some  parts  have  been  imperfectly  executed, 
or  errors  must  have  crept  into  the  field-notes. 

806 


Frank  W.  Johnson  was  the  surveyor — loog- 
well  known  as  principal   surveyor  of  the- 
Austin  and  Williams  colony.    His  deposition, 
was  taken  in  1878,  and  again  in  1880,  forty- 
five  and  forty-seven  years  after  the  surveys 
was  made.    He  does  not  say  what  time  of  tlie 
year  he  made  the  survey,  but  William  Duty, 
his  chain-bearer,  says  it  was  in  the  Spring. 
Both  say  that  it  was  made  in  1883,  and  wis- 
never  made  but  once.     Johnson  is  positive 
that  he  followed  the  courses  and  distances 
designated  in  the  field-notes  of  the  mxiX  for 
the  first  two  lines,  but  that  the  last  line,  the 
easterly  one  of  the  tract,   though  run  and 
marked,  was   not  measured,  but  only  esti- 
mated as  to  length  or  distance.     But  the  field- 
notes  give  the  distance  from  the  N.  £.  comer 
to  Cow  Creek  8,520  varas,  and  from  the  N. 
E.    comer  to  the  San  Andres  River  26,400 
varas,  which  would  make  the  distance  from 
Cow  Creek  to  the  San  Andres   22, 880  varas, 
which,  by  subsequent  surveys,  is  found  to 
be  precisely  accurate.     This  correspondence 
for  such  a  long  distance  (over  12  miles)  could 
hardly  have  b^en  the  result  of  conjecture; 
and  the  evidence  of  the  chain -bearer  is  that 
the  easterly  line,  as  well  as  the  westerly  and 
northerly  lines,  was  actually  measured  by 
chaining.     If  this  was  so  (and  it  was  for  the 
jury  to  determine  whether  it  was  or  not),  the 
judge  was  entirely  right  in  charging  that 
the  lootsteps  of  the  original  surveyor  might 
be  traced  backward  as  well  as  forward ;  and 
that  any  ascertained  monument  in  the  survey 
might  be  adopted  as  a  starting  point  for  its 
recovery.      This  is  always  true  where  the 
whole  survey  has  been   actually   run   and 
measured,    and  ascertained  monuments  are 
referred  to  in  it.     Ayers  v.  Hams,  64  Tex. 
296;  Ayer8  v.   Lancaster,  Id.  805;   Scott  t. 
Pettigrew,  72  Tex.  331. 

On  the  question  of  the  true  location  of  the 
northem  boundary  line  of  the  Moreno  grant, 
evidence  was  adduced  by  both  parties.  The 
defendant  showed  by  surveyors  who  had  re- 
cently gone  over  the  lines  that  there  were 
old  marked  trees  in  the  north  line  of  tbo 
survey  claimed  by  him,  and  that  the  easterly 
line  was  continued  to  that  line  by  old  marked 
trees  extending  northerly  from  the  two  hack- 
berries discovered  bv  Bigham.  The  plain- 
tiff, in  rebuttal,  adauced  evidence  to  show 
that  by  blocking  these  trees  the  marks  and 
blazes  relied  on  were  found  to  be  of  compar- 
atively recent  origin,  not  more  than  18  or  20 
years  old  in  1886. 

Duty,  the  chain- bearer,  who  was  examined 
several  times  on  the  subject,  and  contradicted 
himself  a  good  deal,  on  his  last  examination, 
taken  by  deposition  in  1886,  testified  that  the 
two  hackberries  found  by  Bigham,  and  es- 
tablished by  him  as  the  northeast  comer,  ap- 
peared to  him  (Duty)  to  be  in  a  location  like 
that  where  the  northeast  corner  was  estab- 
lished in  1833,  and  that  the  northeast  comer, 
as  claimed  by  the  defendant,  is  in  a  location 
entirely  different  from  that  in  which  said 
comer  was  established  in  the  original  survey. 
He  also  said  that  the  corner  was  made  not  in 
the  prairie  but  in  the  bottom  timber,  and  that 
he  does  not  think  that  the  corner  is  a  hundred 
varas  from  the  place  claimed  by  the  plaintiff. 

The  testimony  of  this  witness  is  not  cd- 
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titled  to  much  weight,  but  being  corroborated 
by  the  existence  of  the  two  hackberries  dis- 
covered  by  Bigham,  and  by  the  distances 
from  tliat  point  to  Cow  Creek  and  to  the  San 
Andres  River,  it  may  be  regarded  as  not  so 
entirely  worthless  as  to  be  absolutely  re- 
jected. The  testimony  of  several  other  wit- 
nesses, including  surveyors,  was  taken  to 
ahow  the  situation  of  the  different  lines  and 
points  lutmed  in  the  grant,  and  the  condition 
of  the  marked  trees  claimed  by  the  respective 
parties  to  be  indicative  of  the  true  location. 

In  addition  to  the  two  hackberries,  relied 
on  by  the  plaintiff  as  fixing  the  position  of 
the  In.  E.  comer  and  the  northerly  line  of 
the  Moreno  survey,  he  contended  that  the  re- 
spective distances  of  the  creeks  and  water- 
courses, called  for  by  the  field -notes  on  said 
line,  corresponded  witli  the  actual  distances 
found  on  the  line  run  from  said  hackberries, 
and  did  not  correspond  with  the  actual  dis- 
tances found  on  the  line  claimed  by  the  de- 
fendant. To  show  this  more  clearly,  the 
plaintiff  offered  in  evidence  a  certified  copy 
of  certain  field-notes  in  a  field-book  on  file 
in  the  General  Land  Office  of  Texas,  as  the 
original  English  field -notes  of  the  Moreno 
gurvey  made  by  Frank  W.  Johnson.  In  his 
deposition,  Johnson  had  testified  that  his 
field-notes  of  the  survey  were  made  in  Eng- 
lish, and  reported  to  the  empressario,  and  by 
him  transcribed  and  translated  into  Spanish, 
and  thus  carried  into  the  title.  C.  W.  Press- 
ler,  chief  draughtsman  of  the  Qcneral  Land 
Office,  testified  that  these  field-notes  were 
claimed  to  have  been  made  by  Johnson.  De- 
Bray,  Spanish  clerk  in  the  land  ofiice,  testi- 
fied that  he  had  heard  Johnson  claim  that 
this  field-book  was  written  by  him.  There 
was  also  a  map  or  sketch  of  old  surveys, 
including  the  Moreno  survey,  bound  up  in 
an  atlas,  regarded  as  the  work  of  Johnson, 
and  which  had  been  in  the  General  Land 
Office  as  far  back  as  the  witnesses  had  knowl- 
edge of  it.  Press! er  testified  that  it  was 
claimed  by  Johnson  to  have  been  filed  by 
him,  and  Uiat  he  (Pressler)  had  known  it  to 
have  been  in  the  land  office  since  December, 
1850,  and  that  the  words  and  figures  on  it 
resembled  Johnson's  handwriting.  A  certi- 
fied copy  of  this  map,  and  the  said  certified 
copy  of  the  original  field-notes  of  the  Moreno 
eleven- league  survey,  as  also  a  photographic 
copy  of  the  latter,  were  admitted  in  evidence 
against  the  objection  of  the  defendant. 

The  following  is  a  copy  of  the  field-notes 
referred  to : 

"Sunday,  21st,  surveyed  for  Samuel  Saw- 
yer 11  leagues  of  land,  beginning  on  the  N. 
side  of  San  Andres,  opposite  the  mouth  of 
Lampasas,  at  a  pecan  18  in.  diam.,  bearing 
N.  69  W. — vs.  from  a  hackberry  24  in.  and 
S.  84  W.  15.2  vs.  from  an  elm  12  in.  ;  thence 
N.  22  E.  22,960  vs.  to  the  corner,  a  stake  in 
the  prairie;  thence  S.  70  E.  1,090  vrs.  to  a 
branch  of  Cow  Creek,  4,500  vrs.  to  2nd 
branch,  8,000  vrs.  to  3rd  branch,  11,060  vrs. 
to  Cow  Creek,  12,580  vrs.  to  the  comer,  two 
small  hackberries;  thence  S.  20  W.  8,520 
vrs.  to  Cow  Creek ;  7,600  to  N.  W.  comer  of 
2nd  tract,  .a  stake  bearing  N.  77  E.  98.8  vrs. 
from  a  hackberry  8  in.    to  Spring  Branch 
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28,640  vrs.,  23,700  vs.;  to  bottom  prairie 
24,860  vs.  ;  crossed  same  branch  to  the  comer, 
a  box  elder,  26,400  vs.,  bearing  S.  48  W. 
7.2  vs.  from  a  forked  cottonwooa  48  in.,  and 
S.  11  Jfi.  16.4  vrs.  from  an  elm  15  in." 

These  are  evidently  the  field-notes  of  the  [U 
same  survey  that  was  carried  into  the  grant. 
It  seems  that  it  was  made  for  one  Sawyer, 
and  afterwards  used  for  the  Moreno  grant, 
which  was  not  issued  until  October,  1838. 
Duty,  the  chain-bearer,  says  the  survey  was 
made  in  the  Spring  of  that  year ;  and  the  21st 
of  April  came  on  Sunday  in  the  year  1888. 
These  notes  are  more  full  than  the  field-notes 
in  the  grant,  as  they  call  for  four  streams 
crossing  the  north  line,  whilst  the  grant  men- 
tions only  two  of  them.  The  four  are  as 
follows:  1,690  varas  from  the  N.  W.  comer 
to  a  branch  of  Cow  Creek;  4,500  varas  to 
a  second  branch;  8,000  varas  to  a  third 
branch ;  11,060  varas  to  the  Cow  Creek  itself. 
The  witness  Tumer,  for  many  years  county 
surveyor  of  Bell  County,  who  was  employed 
by  Hie  defendant  to  trace  the  eastern  and 
northem  lines  of  the  Moreno  grant  in  1880, 
testifies  that  by  running  the  north  line  w^- 
erly  from  the  two  hackberries  the  first  stream 
is  reached  at  the  distance  called  for  in  the 
field-notes ;  that  the  distance  between  the  first 
and  second  is  also  right ;  between  the  second 
and  third  the  distance  is  too  great ;  but  be- 
tween the  third  and  fourth^  and  between  the 
fourth  stream  and  the  N,  W.  comer  (as 
claimed  by  the  plaintiff),  the  distances  agree 
with  the  field-notes ;  whilst  the  north  line, 
as  claimed  by  the  defendant,  crosses  only 
Uiree  creeks,  and  none  of  them  are  in  any  way 
near  the  distances  called  in  any  of  the  field- 
notes.  As  rivers  and  streams  are  natural 
monuments,  entitled  to  weight  in  any  sur- 
vey, it  is  manifest  that  these  English  field- 
notes  of  Johnson  must  have  had  an  important 
bearing  in  the  trial. 

The  map  or  sketch,  as  before  observed, 
contained  an  outline  of  the  Moreno  eleven- 
league  tract,  and  of  the  streams  which  traverse 
it,  with  notes  in  Spanish  of  the  courses  and 
distances  of  the  dinerent  lines.  These  notes 
begin  with  the  easterly  line,  which  is  de- 
scribed as  "Norte  20^  Este,  26,400"  [N.  20 
E.  26,400].  The  north  line  is  partially  ob- 
literated, but  enough  of  the  notation  remains 
to  show  that  it  was  measured  from  east  to 
west.  The  west  line  is  described  as  *'18,400 
Sur  22**  Oeste"  [i.  «.,  18,400  S.  22"  W.l.  This 
shows  that  the  length  of  the  west  line  was 
therein  made  what  it  should  be  to  correspond 
with  the  length  of  the  east  line  as  called  for 
in  all  the  surveys,  and,  so  far  as  it  goes,  is  [69 
evidence  of  a  survey  beginning  at  the  south- 
east comer  and  running  north,  and  then  west, 
and  then  south,  the  reverse  of  the  course  which 
Johnson  says  he  pursued.  When  it  is  recol- 
lected that  his  testimony  was  given  forty-five 
years  after  the  survey  was  maae,  and  that  the 
field-notes,  which  he  undoubtedly  had  regard 
to,  may  have  been  written  out  in  reverse  order 
after  the  outdoor  work  was  done,  the  fact 
that  this  old  map  or  sketch  exhibits  a  survey 
entirely  consistent  in  all  its  parts,  which  the 
field-notes  do  not,  gives  it  considerable  in- 
terest and  value   as  independent  evidence. 

807 


584-004  Supreme  Court  of  the  United  States.  Oct.  Tkdi. 

The  admission  of  the  field-notes  and  map  it  seems  that  similar  evidence  in  all  respedi 
is  one  of  the  errors  assigned  on  the  present  was  received  in  that  case,  and  its  admiflsioa 
hearing ;  and  the  question  of  their  aamissi-  approved  by  the  supreme  court.  The  couit 
bility  will  be  now  considered.     These  very  said : 

field-notes  were  admitted  in  evidence  in  a  **  ...  To  aid  in  the  identification  of 
recent  case  in  Texas,  in  an  action  between  the  land,  appellant  offered  to  read  as  evidence 
the  appellant  Ayers,  as  plaintiff,  and  Harris  a  certified  copy  of  the  original  field-notes  of 
and  others,  defendants,  and  their  admission  the  survey.  It  seems  that  these  field-notes 
was  sanctioned  by  the  Supreme  Court  of  were  made  out  in  the  English  language,  and 
Texas  on  appeal.  Ayera  v.  Edrrii,  77  Tex.  passed  to  the  commissioner  for  extending 
108.     The  court,  in  its  opinion,  says :  grants ;  that  they  were  translated*  into  the 

doubt  that  Uie  survey  mention^^^  ^^  distances  along   the   meanders   of   the 

book  as  made  for  Samuel  Sawyer  was  a  sur-  j              j       j    yf^  original,  were  omitted 

rejotXbe  same  land   that  was  titled   to  in  the  tianslation.    TherSoie.  it  was  to  sup- 

Maximo  Moreno  and  the  only  survey  that  ,    ^^     omission  and  to  aid  the  grant  oSt 

was  ever  made  of  it     It  cannot  be  doubt^  *j,^  certified  copy  was  offered  in  evidence, 

upon  this  evidence,  that  Johnson  having  made  xhcse  original  field-notes  were  archives  in 

the  survey  for  Sawyer  a  few  months  Cefore  ^^^  Qg„^«l  ^^^  q^       g„^  ^o„,d  ^rfj^ 

adopted  ft  when  order^  to  iMke  a  survey  ,,    ^  admissible  in  aid  of  the  grant.    But 

for  Wno.  without  making  a  ^survey.  the  objections  urged  in  this  case?  and  upon 

"The  memoranduni  made  by  »"=»  at  the  ^Lij^h^the  court  acted  in  excluding  the  evT 

time  of  toe  survey  and  depositea  in  the  Gen-  ^         ^^^  ^■^^^ .    ^he  survey  was  made 

?<?,'  ^°i1  ^®*5«^u^  ^?~  i^lJ^Li w  some  five  months  prior  to  extending  the 
title  itsdf  was  deposited  there,  and  carefully  ^       ^  ^^  ^^^^      ,„,  t^  ^    „^g,  ^ 

preserved  ever  since  IS  spoken  of  by  Its  cus-  «„,      •     j^^  that  early  period,  the  practiot 

todians  and  produced  as  an  archive.     In  the  ^  ^^^       ^^^  ^^^^   ^^  afterwards  ob- 

Mse  of  Cook  r.  Bennt*.  61  Jex.   248.  a  aim-  ^^^  ^       ^g   ^        j  Inrvej,  generally  pie- 

liar  document  was  spoken  of  by  this  court  as  ^^{,^^8    While  such  pio«idifg,  migl.t'not 

an  archive  and  held  to  be  admissible   in  ^^^^  ^^  ^^^^^y  regular,  such  irre^larity 

evioence.                   »  \  .  ^i     v    u.u       has  never  been  considered  as  affecting  tlie 

"Even  if  itcannot  strictlybe  heW  «»  w-  yaHdity   of  the  survey  or   the  grant  Issed 

chive  of  the  General  Land  Office  and  admis-  „ •'    m,. j^i„„„,  *„?  ..«._^i.. 
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was  done  and  as  such  we  think  it  was  clwirly  ^^^^^  ^^^  ^^         ^^  ^^^^  ^^j^,^  t^^  ^^^^''^ 

^I^l'^^tt!!'±]^il?lZi^^:^^^}J^^  survey,  and  previous  to  extending  the  grsnt 


rui/  rsecti^*"  ^yv^JX'""^  ti »-- »--  -^-"«»" 

rules  recognized  as  being  proper  to  be  ob-       j^  j^  jj,  ^  ^j,        original  Held- 

served  in  such  awes  repeated  trials  of  the  deposited  in  the  General  Cand  Offlo. 

question  have  been  had  with  conflicting  re-   jj^j^^g^  ^'^^  forming  a  part  of  the  document- 

u  ri  •  II  •    J      1    ^v  ^  ^u    J        ary  title,  are  nevertheless  regarded  by  tin 

"It  is  a  well-reoognized  rule  that  the  dec-  supreme  Court  of  Texas  as  wmpetent  evi- 
larations  of  the  surveyor  may  1»  proved  ^  ^  j  j,  p.jrpoge  of  aiding  t^  grant  in 
under  the  circumstances  existing  at  the  time  ^^  to  the  identification  and  boundarie. 
of  the  tria    of  this  cause.    Such  evidence     f\^  ^^  premises.     Courts  have  .1- 

can  certainly  rMk  no  highCT  and  camiot  be  ^^^^  ^^  ,ji^ra1  in  receiving  evidence  witli 

:h  would  not  be 

establishment  of 

,   .  perambulation  of 

^.  »  i     J  i    it    i-ii    J       .»v         _j  *     boundaries,  even  reputation,  are  constantlj 

ttose  contained  in  toe  title  is  with  regard  to  ^eeived  oi  toe  question  of  boundaries  (rf 
the  number  and  distances  of  some  of  the  Ob-   ,  ^^^g  of  land.     The  declarations  of 

Jecta  called  for.  imd  we  toink  the  notes  con-  gu,«eyor8  made  at  the  time  of  making  » 
tained  in  toe  field-book  could  not  have  had  ^^^^^  ^^^^  j^„  admitted  ;  and  at  all  events 
any  other  tendency  toan  to  aid  in  showing  .^  ^^^  to  be  now  a  recosrnized  rule  of  tlie 
where  toe  north  line  of  toe  Moreno  survey  La„^  La^  ^j  ^cxas  that  field-notes  of  «ur- 
was  actually  placed  by  toe  surveyor.  especially   if  deposited   in  the  Gen- 

"The  photographic  copy  was  admissible  eril  lindOftlce,  are  to  be  received  as  eri- 
for  what  It  was  worth  on  the  question  as  to  ^  y^jg    gubjcct.     If    we    had  MT 

whether  toe  wwt  line  of  toe  survey  was  ac-  hesitation  on  toe  admissibility  of  w« 
tually  measured.  evidence  as  a  general   question,  we  shouM 

"T^e  diarge  requested  and  refused  would  ^  ,  ,  influenced  in  toe  present  case  by 
have  tended  to  destroy  toe  effect  of  toe  evi-  ^^^  diciiions  of  toe  Supreme  Court  of  tbe 
''*"•*•  State.     In  our  opinion,  tocrcfore,  toe  admi«- 

By  reference  to  the  case  of  Cook  v.  Dennit,  sion  of  tois  evidence  was  not  error.  In  tw 
61  Tex.  246,  cited  in  toe  above  quotation,   country  a  liberal  rule  on  toe  subject  has  been 
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Adopted  in  most  of  the  States.  The  point 
was  considerably  discussed  b^  Mr,  Justice 
Lamar  in  delivering  the  opinion  of  the 
court  in  ClemerU  v.  Packer,  125  U.  8.  809  [81 : 
721L  a  case  arising  in  Pennsylvania,  in 
which,  in  view  of  the  law  prevailing  in  that 
Btate,  we  held  that  the  declarations  of  a  de- 
ceased surveyor,  whilst  making  a  survey, 
were  admissible  to  identify  a  monument 
pointed  out  by  him  as  a  comer,  of  the  same 
survey,  established  in  making  the  original 
survey  many  years  before,  in  which  he  had 
participated.  In  Uunnieutt  v.  Peyton,  a 
Texas  case,  102  U.  8.  833  r26:  113J.  we 
held  that  by  the  decisions  of  that  State  such 
declarations,  to  be  admissible,  must  be  made 
on  the  spot  whilst  running  or  pointing  out 
the  line,  or  doing  something  with  regard  to 
It,  and  not  at  a  different  place,  where  it  was 
only  spoken  of  incidentally.  Mr,  Justice 
Strong,  however,  who  delivered  the  opinion 
in  that  case,  showed  that  the  Texas  decisions 
had  gone  the  length  of  admitting  the  evi- 
dence of  declarations  of  a  deceasea  surveyor, 
whilst  making  a  survey  of  the  tract  in  ques- 
tion, and  of  a  deceased  chain-bearer  who  had 
pointed  out  to  the  witness  tlie  place  of  a 
comer.  (See  the  subject  quite  fully  dis- 
cussed by  Mr.  Justice  Field,  when  chief  jus- 
tice of  Califomia,  in  Morton  v.  Fdger,  16 
Cal.  275,  279,  282).  But  the  recent  decisions 
of  the  Supreme  Court  of  Texas,  above  cited, 
are  sufficient  to  control  our  views  in  the 
present  case. 

The  evidence  being  concluded,  the  judge 
delivered  his  charge,  and  the  jury  rendered 
a  verdict  for  the  plaintiff.  Before  examining 
the  errors  assigned  in  relation  to  the  charge 
and  refusals  to  charge  as  requested,  the  third 
assignment  of  error  may  be  disposed  of. 
This  was  the  refusal  of  the  court  to  grant  a 
new  trial.  And  as  to  this,  we  have  only  to 
re()eat  what  we  have  so  often  endeavored  to 
impress  upon  counsel,  that  error  does  not  lie 
for  granting  or  refusing  a  new  trial. 

Although  no  errors  are  expresslv  assigned 
on  argument  upon  the  charge  itself,  but  only 
upon  the  refusal  of  the  judge  to  give  certain 
Instructions  asked  for  by  the  defendant,  yet 
In  order  to  show  the  general  view  of  the  case 
which  was  taken  by  the  judge,  and  the  bear- 
ing of  the  instructions  asked  and  refused,  we 
give  below  the  principal  portion  of  the 
charge  actually  given.    The  judge  said : 

"Our  purpose  and  your  duty  is  to  follow 
the  tracks  of  the  surveyor,  so  for  as  we  can 
discover  them  on  the  ground  with  reasonable 
certainty,  and  where  he  cannot  be  tracked  on 
the  ground  we  have  to  follow  the  course  and 
distance  he  gives,  so  far  as  not  in  conflict  with 
the  tracks  we  can  find  that  he  made ;  and  you 
will  constantly  bear  in  mind,  in  considering 
the  proof  in  this  case,  that  in  fixing  the 
boundaries  of  a  grant  the  rule  requires  that 
course  shall  control  distance  as  given  in  the 
calls  of  the  field-notes  of  the  survey,  and  that 
marked  trees,  desigonting  a  corner  or  a  line 
on  the  ground,  shall  control  both  course  and 
distance.  In  order  to  reconcile  or  elucidate 
the  calls  of  a  survey  in  seeking  to  trace  it  on 
the  ground  the  corner  called  for  in  the  gnint 
ai  the  'beginning'  corner  does  not  control 
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more  than  any  other  corner  actually  well 
ascertained,  nor  are  we  constrained  to  follow 
the  calls  of  the  grant  in  the  order  said  calls 
stand  in  the  field-notes  there  recorded,  but 
are  permitted  to  reverse  the  calls  and  trace 
the  lines  the  other  way,  and  should  do  so 
whenever  by  so  doing  the  land  embraced 
would  most  nearly  harmonize  all  the  calls 
and  the  objects  of  the  grant. 

"There  has  been  proof  given  you  tending 
to  show  where  the  two  small  hackberriea 
called  for  as  the  intersection  of  the  eastern 
and  north  lines  of  the  grant  actually  stood 
at  a  distance  from  the  lower  comer  on  the 
river  corresponding  to  the  len^h  of  the  east- 
em  line  of  said  grant ;  and  if  the  proof  sat> 
isfies  you  that  the  two  hackberries  mentioned 
in  the  testimony  of  the  witnesses  Sam.  and 
Pat.  Bigham  were  the  hackberries  called  for 
and  marked  by  the  original  surveyor  as  a 
corner  of  said  grant,  m  that  case  a  line 
drawn  from  the  point  where  said  hackberries 
stood  N.  70  W.  until  it  intersects  the  western 
line  of  said  grant  will  bound  the  eleven- 
league  grant  upon  the  north,  and  if  the  Daws 
one  third  of  a  league  is  situated  wholly  north 
of  this  line  it  does  not  conflict  with  said 
eleven- league  grant,  and  you  will  find  for 
the  plaintiff. 

"  Ii  the  proof  does  not  satisfy  you  that  the 
two  hackberries  mentioned  in  the  testimony 
of  the  witnesses  were  the  two  hackberries 
called  for  by  the  original  surveyor  to  serve 
as  a  landmark  for  comer  at  the  intersection 
of  the  back  (or  north)  line  with  the  east  line 
of  said  grant,  and  if  a  consideration  of  the 
whole  proof  satisfies  you  that  the  original 
surveyor  be^an  the  survey  at  the '  Cottonwood  *  [609 
comer  (the  S.  E.  comer)  and  marked  and 
measured  the  east  line  and  did  not  actually 
trace  and  measure  the  west  line  of  said  grant, 
you  should  follow  these  footsteps  of  the  sur- 
veyor, and  from  the  point  where  you  find  his 
footsteps  stop  (for  it  is  not  disputed  that  this 
line  is  marked  to  a  greater  distance  than  the 
distance  called  for  in  the  grant  as  the  length 
of  this  line) — from  this  point  where  you  find 
the  footsteps  stop  you  will  run  a  line  N.*70 
W.  to  the  west  line  of  said  grant  for  the 
north  or  back  line;  and  if  this  line  so  run 
will  fall  wholly  south  of  the  Daws  survey 
you  will  find  for  the  plaintiff. 

**  If  from  the  proof  you  are  not  able  to  fix 
the  place  where  the  two  hackberries  called 
for  m  the  grant  as  a  landmark  to  designate 
the  N.  E.  corner  of  the  Moreno  grant  then 
stood,  and  tlie  proof  does  not  satisfy  you 
that  to  reverse  the  calls  and  trace  the  lines 
the  other  way  would  most  nearly  harmonize 
all  the  calls  with  the  footprints  left  by  the 
surveyor,  you  will  fix  the  boundaries  of  the 
Moreno  grant  by  the  courses  and  distances  of 
the  first  and  second  lines  of  the  survey,  ex- 
tending the  second  line  so  as  to  meet  the  rec- 
ognized east  line,  extended  on  its  course  to 
the  point  of  intersection  with  the  extended 
second  or  north  line ;  and  if  the  north  line 
so  fixed  will  embrace  in  the  Moreno  grant 
any  part  of  the  Daws  survey,  you  will  find 
for  the  defendant." 

In  our  judgment  this  charge  was  Justified 
by  the  testimony  in  the  cause,  and,  on  the 

80d 
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whole,  gave  a  correct  view  of  the  questions  reasonable    certainty ;    and    declaring   that 

to  be  solved.    The  general  rules  laid  down  marked  trees,  designating  a  comer  or  a  Ifoa 

at  tho  commencement  are  undoubtedly  sound,  on  the  ground,  should  control  both  courass 

The  judge  was  also  correct  in  saying,  as  we  and  distances.    This  ffa^e  the  defendant  tba 

have  already  remarked,  that  the  beginning  benefit  of  all  he  coula  legitimately  ask  for 

corner  does  not  control  more  than  any  other  in  the  instruction  which  ne  requested,  and 

corner  actually  ascertained,  and  that  we  are  gave  it  in  a  form  which  better  comported 

not  constrained  to  follow  the  calls  of  the  with  the  judge's  view  of  the  impressioo  dna 

grant  in  the  order  they  stand  in  the  field-  to  the  evidence  on  the  subject.     A  judge  la 

notes,  but  may  reverse  them  and  trace  the  not  bound  to  adopt  the  categorical  language 

lines  the  other  way,  whenever  by  so  doing  which  counsel  choose  to  put  into  his  mouth, 

the  land  embraced  would  more  nearly  bar-  Nothing  would  be  more  misleading.     If  the 

monize  all  the  calls  and  the  objects  of  the  case  is  fairly  put  to  the  jury,  it  is  all  that 

grant.  can  reasonably  be  asked.    The  instruction  aa 

The  next  paragraph,  relating  to  the  two  requested,  if  given  as  an  inde[)endent  prop- 
small  hackberrv  trees,  and  instructing  the  osition,  without  qualification,  was  calculated 
jury  that,  if  the  proof  satisfied  them  that  to  mislead  the  jury  and  draw  their  attention 
they  were  tJie  hackberries  called  for  in  the  away  from  other  marks  and  monumenta 
[600]  original  survey,  the  north  line  must  be  drawn  equally  or  more  controlling.  The  most  ooo- 
from  them,  and  the  verdict  must  be  for  the  trolling  evidence  of  all,  if  the  jury  believed 
plaintiff,  was  undoubtedly  correct.  it,  was  tliat  which  identified  the  two  hack- 

The  third  paragraph,  which  directed  the  berries  discovered  by  Bigham  as  the  original 

jury  if  the  hackberries  were  not  sufficiently  trees  at  the  N.    E.  comer  of  the  tract.    B^ 

proved,  and  they  were  satisfied,  from  a  con-  lieving  that,  it  ended  the  controversy.    Be- 

sideration  of  all  the  proof,  that  the  original  lieving  that,  the  marked  trees  found  farther 

surveyor  began  the  survey  at  the  S.  E.  comer  north   in   the   same   easterly    line,  and  tht 

and  marked  and  measured  the  east  line,  and  marked  trees  found  in   the   northerly  lins^ 

did  not  actually  trace  and  measure  the  west  must  be  considered  as  having  been  marked 

line  of  the  grant,  they  should  trace  his  foot*  at  a  later  period,  as  several   witnesses  who 

steps,   and  where  they  found  them  to  stop  examined  them  testified.     It  would  not  hafe 

they  should  run  a  line  N.   TO*"  W.  for  the  been  fair,  therefore,  to  have  put  forwud  ths 

north  line,  was,  in  our  view,  also  correct,  instruction    asked  as   a   naked    independeot 

There  was  some  evidence  to  show  that  the  proposition ;  for  though  it   be  strictly  true 

surveyor  did  commence  the  survey  at  the  S.  that,    if  those  trees  were    marked    by  tht 

E.  corner.    The  old  map  or  sketch  clearly  original  surveyor,  they  denoted  the  positioa 

showed  this;  and  the  correspondences  of  dis-  of  the  true  line,  chere  were  so  many  oon- 

tances  and  other  evidence  showed  that  the  siderations  affecting  the    determination  of 

east  line  must  have  been  actually  measured,  the  truth  on  that  point,  that  an  unqualified 

contrary  to  the  recollection  of  Mr.  Johnson,  statement  of  the  proposition  as  an  independ- 

the  surveyor.  ent  one  was  not  proper.     It  would  have  if- 

The  last  paragraph  directed  the  jury,  if  nored,  not  only  the  hackberries,  but  the  Oow 

not  able  to  identify  the  hackberries  as  the  Creek  bottom*  in   which    there   was  much 

original  comer,  and  not  satisfied  that  to  re-  evidence  to  show  that  the  N.  £.  comer  wis 

verse  the  calls  would  more  nearly  harmonize  originally  located ;  and  the  stream  crossingi 

all  the  calls  with  the  footprints  left  by  the  on  the  north  line  itself.     Of  course,  it  nar 

surveyor,   they  must  follow  the  courses  and  be  said  that  all  these  circumstances  would 

distances  of  the  survey,  which,    of  course,  affect  the  belief  of  the  jury  in  the  identitf 

wduld  give  the  land  to  the  defendant.     This  of  the  marked  trees  referred  to  with  tbon 

direction  was  clearly  correct.     And  taking  marked  by  the  original  surveyor.    But  the 

the  whole  charge  together,  it  covers  the  whole  instruction  as  proposed  would  have  tended 

case.  to  withdraw  the  minds  of  the  Jury  from  i 

The  first  error  assigned  in  regard  to  the  consideration   of  this  evidence.     We  think  [i 

charfi^e  is  for  the  refusal  of  the  judge  to  give  the  charge  was  more  correct  as  the  judce 

the  following  instruction  requested  by  the  delivered  it,  than  it  would  have  been  if  he 

defendant,  to  wit :  had  adopted  the  instruction  as  proposed  b/ 

« If  the  proof  satirfea.yon  that  there  we  old  ^''l^l'f  "f^^gn^ph  of  the  charge  al«>  pn 

^^L  2i?H^^*^t^Li°V.''„Thv"'R.SS±  the  defendant  tfe  fieneflt  of  the  "ne.  «oSgW 

IST^"  nd1h^lu^bS^^Vten%'S  rur^^^^ii^lK^yeoSISi  Vtt'l.'S 

distance  of  4,000  vaws  to  the  point  of  inter-  ih7..^J.J^l!^t^l^JT^^^^i^l^^^^r 

section  with  the  course  of  the  north  or  back  ^^^JZJL^^^t^t},t^iS^^hfirS, 

line  as  run  from  the  northwest  comer  as  es-  t'!?ri..^w\«^;S  ^h^  JiiS  2?b2I 

tabllshed  by  its  calls,  and  that  such  back  or  *'*•  hackbemes  with  those  called  *">»«» 

_»t  vv^    ■!     1  *^' "'  ,   J  "T,  ""Yv  vv  ffrant.  nor  that  the  oritrinal  surrey  was  cob* 

north  line  is  also  marked  with  old  blazes,  *  !r?Lj  "1  iu;  a   i?    ™J;„-     Jni;/. -irL^iai 

and  that  these  lines  were  so  mn  and  marked  ^l^  ^^^  J'  f,',  %^^'-^^J  K5 

th^.t^^^'^^n^rinrfllH^fn^  "^^^ked  trees  referred  to^in  the  instructioa 
that  case  you  will  find  for  the  defendant."       ^^  ^^.^^  ^^^  ^^  ^^  ^^^  j^  ^^  ^^^, 

This  instraction  was  substantially  given.       The  fifth   assignment   of  error  is  for  the 

with  proper  qualifications,  in  the  first  para-  refusal  of  the  judge  to  give  the  followinf 

[601]       graph  of  the  charge,  declaring  it  the  duty  of  instruction : 
the  jury  to  follow  the  tracks  of  the  surveyor, 
80  far  as  discoverable  on  the  ground,  with      **The  jury  are  charged  that  the  field- ootci 
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which  entered  into  and  formed  part  of  the  west  corner  was  fixed  at  a  point  on  the  course 

title  orieinally  made  to  Maximo  Moreno  are  called   for   in  the   grant  at   the   end    of  the 

those   which   are  to   control   them   in  their  northwest  comer  so  establ ished,  the  surveyor 

findings   in  respect  to  the  work  of  the  sur-  did  actually  run  out  and  trace  with  a  chain 

veyor  in  the  field:  that  they  will   not  con-  on    the   course   called    for   to  the  northeast 

«ider  any   field-notes  of  a  survey  purporting  corner,  they  must  find  for  the  defendant." 
to   have  been   made  for   Sawyer   unless  the       mv«*      i.«  i  r,  j.    ^'  -,-, 

evidence  should   show  that  the  field-notes      .^^^^   ^^s^ruction   was   also   substantially 

last  mentioned  entered  into  and  were  incor-  ^*^®?  ^  ^^,®  \^\  paragraph  of  the  charge, 

porated  in  the  grant  made  to  Moreno,  and  f""^  ?f  ^"^^^^^^  »?  the  whole  charge  taken 

inless  the  proof  shows  that  the  Sawyer  field-  Jogether.     We  think^  there  was  no  occasion 

notes  are  those  which  entered  into  and  formed  ^°U  *  i    .  °^.  ®™'  V*  refusing  to  give  it. 
part  of  the  title  to  Moreno;  otherwise  they       The  last  assignment  of  enor  relates  to  the 

will  disregard  the   Sawyer  field-notes,  and  ^^"®*^  ^^  *^®  following  instruction,  to  wit : 
look  only  to  the  field-notes  in  the  title  is-       **  It  would  not  be  proper  to  reverse  the  calls     [6041 

«ued  to  Moreno.  **  of  the  grant  made  to  Maximo  Moreno  and  to 

We  think  that  the  refusal  was  justifiable,  "^j"  ^7^^  ^^^  ^'i^°^  the  southeast  cor- 
The  direction  that  the  field-notes  in  the  title  ?.®^  ^^Li^^«  purpose  of  ascertaining  where 
«hould  control  the  jury  in  their  findings  ^®  northeast  corner  would  be  found  by  the 
would  have  been  too  absolute  and  unquafi-  meMurement  ^1  led  for  in  ^e  grant,  if  the 
^ed.  There  is  no  real  contradiction  between  evidence  wtisfies  the  J^ry  that  the  surveyor 
the  original  field-notes  found  in  the  General  actually  began  the  survey  at  the  comer  called 
Land  Office  and  the  field-notes  contained  in  i^®  beginning  comer  in  the  field-notes  and 
the  title.  The  former  are  only  somewhat  from  that  corner  ran  and  measured  the  western 
fuller  than  the  latter  in  specifying  the  water-  *°^  northern  lines  on  the  ground, 
courses  crossed  by  the  survey,  some  of  which  We  think  the  instruction  was  properly  re- 
were  omitted  in  the  title ;  and  if  the  jury  fused.  As  already  intimated,  the  judge  was 
were  satisfied  that  the  field-notes  produced  right  in  holding  as  he  did,  and  in  instruct- 
from  the  land  office  were  genuine,  they  would  ing  the  jury,  that  the  beginning  corner  of  a 
have  a  right  to  take  them  into  consideration,  survey  does  not  control  more  than  any  other 
and  not  be  governed  wholly  by  the  field-notes  corner  actually  well  ascertained,  and  that  we 
in  the  title.  are  not  constrained  to  follow  the  calls  of 

The  sixth  assignment  of  error  is  for  re-  the  grant  in  the  order  said  calls  stand  in  the 

fusing  to  give  the  following  instruction:  field-notes,  but  are  permitted  to  reverse  the 

-If  the  testimony  is  not  sufficient  to  iden-  "^^^^^^  trace  the  li°^^^«,^^f' ^^^  a^J^ 

tify  the   two   hackberries   claimed    by   the  should  do  so  whenever  by  so  doing  the  land 

pla^intiff    as    the    northeast    comer    Jt    the  T}'^f^.  TS^^i^'^l.'t^'^L  ^.^™^^if  ^  I 


other  marks  o^  monuments,  then   theyWl  t^iir^J:.^.^J^^^^^ 

fix  it  bjthe  courses  and  distances  of  the  t\r^.n;jf^^'^^  *i?^^^^^ 

first  an(f  second  lines  of  the  survey,  except  ^J^f^J.^'Vt  T- -iv  aXt^i^^^^ 

that  the  second   line  shall  be  extended  so  as  ??^^' J5  ?  ""^^  *  ^'""^^  ^'  common  sense 

to  meet  the  recognized  east  line,  as  marked  JSJ^^il'-«#  -•-  ^^n.^^ 

and  extended  beyond  the  hackberries ;  and  in  ^^  JudffmerU  u  afflrmed. 

that  case  they  shall  find  for  the  defendant.  **  __^ 

This  charge  was  substantially  contained  in  iTT^jTqrriTfc  aTkTV^a   ^ -^    Awa.a   a   Ttmx.   taqai 

the  last  paragraph   of  the    charge  actually  UNITED  STATES   «  r<jf.  i^A8A  A.  Rbx>.    [636] 

given  by  the  judge,  with  this  qualification,  fibld,  rcjr-  *n  Jffrr., 

that  the  jury  should  not  be  satisfied  that  the  ^* 

original  survey  was  commenced  at  the  8.  E.  WILLIAM  WINDOM,  Secretary  of  the 

-corner  of  the  tract.     We  think  that  the  qual-  Treasury, 

ification   was  correctly  made,  and   that  the  ^^ 

charge  was  right,  and  that  in  the  refusal  to  (See  8.  a  Reporter's  ed.  e86-647.) 

give  the  instruction  asked  for  there  was  no  ,.     .               ,         •       ^       •   • « '  ?      .* 

^YTOT  Mandamtis,  when    ts»uedr^m%nutenal    aet-^ 

The  seventh  assignment  relates  to  the  re-  ^'^^f^  ^''^^1  "^  Treamry  ^ttnotU  cam. 

iusal  to  give  the  following  instruction :  P'^^.  ^  rnand^mus  to  mue  drqft-^disputed 

®                           ®  questtons — valid  contract, 

**  If  the  testimony  is  not  sufficient  to  iden- 
tify   the   two   hacKberries   claimed    by  the  L   The  writ  of  mandamus  may  Issue  to  a  public 
plaintifiT  as  the  northeast  comer  of  the  Max-  officer  to  enforce  the  performance  of  a  duty 
fmo  Moreno  grant  with  those  called  for  in  plainly  ministerial  where  the  right  of  the  party 
the   grant,  and   the  jury   believe   from   the  applying  for  it  la  clear  and  he  ia  without  any  other 
evidence  that  the  Maximo  Moreno   survey  ~~           ~     7            Z          "IJIZ         H     7 
was  actually  made  on  the  ground  by  com-  J^^-jt%%mmJ^^'" 
mencing  at  the  beginning  corner  as  called  ^ ;;  mindfamm  to  control  inferior  amrU;  di-cre- 
for  in  the  grant  and  actually  mnning  out  t(on,-Bee  note  to  Bar  parte  Morgan, » 186. 
and  tracing  with  a  chain  the  upper  or  west-  ^^  to  mandamv»  to  compel  city,  ttywn  or  cowity  tm 
•em.  line  as  called  for   (except  the  offset  to  \tiffyUixt4ipayhond»orifnUrettontKnridByB&bnoitto 
avoid  crossing  the  river) ,  and  that  the  north-  Davenport  v.  United  States,  10: 704. 
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X   Tbe  writ  of  mandkiatu  Kill  not  be  laaued 
oompel  the  perfonnanOB  at  even  a  purely 


BtMMT                           BuFBKu  CoDBT  or  thk  UiirrxD  Statu.  Oct.  Tkbm, 

■dsqiute  remedr;  bat  It  ouiDot  iHue  wbera  It*  Tbe  return  is  losufBclenL 

effect  la  to  direct  or  control  tbe  beta  ol  in  ezeo-  Green  y.  African  M.  B.  Soe.  1  Berg.  A  IL 

utlvedepBTtmentintbedlHilurKeoraneieciitlve  354.  ^^    y.  Latu,  lA.   Ravm.  1304;   £eE  t. 

iittj  InvolTlnsr  the  ezerolso  of  JudBment  or  ai»-  York,  6  T.  R.  M. 

"""  Mr.  Wm.  A.  TKwLarj,  JjtUtanI  Att]f-Ge»., 
for  defendant  in  error: 

Tt  do'Xw^^ht  T^«  ^  'J'"'"  «»<!  '^J^»l*  remedy  «  Uw. 

or  -here  the  relator  ha.  another  adequate  rem-  ,  ««^  '■  i'""'!^'  ^  Barb.   TO;    »»■  »- 

edy  anil  the  granllnB  of  tlie  writ  will  affect  poi^  Johnton,  S  Binn.  275;  Apgar  t,   Sdtaii  AM. 

■ont  who  are  not  pert<(s,  or  where  It  will  be  No.  4,  84  N.  J.  L.  308;  State  t.  BoUidas,  7H. 

attended  Tltb  mantteat  hardship  and  difficulties.  J.   L.  205;  NithoU  t.  OamptrolUr,  4  Stew.  4t 

I.   Awritol  mandamiu  will  not  laaue  to  oompel  P.  154. 

tbe  Beorotary  of  the  Treamirr  to  deliver  a  tren*-  Tbe  Secretary  of  the  Treasury  baa  a  dlicit- 

ury  drart  for  labor  and  material  In  ooiistruotlng  tioQ  io  the  mailer  which  cannot  be  ooDtrolled 

Hid  repalrlDK  (tovemment  InilldlnKa,  whore  the  j,    mandamus 

draft  waa  prepared  for  delivery  upon  oondlllon  riarkv   Barnard  lOS  U   S  437  r27- 7801. 

*^'S„^l^niSr^m^o''SSd*?h^»ti^lr  ^e1ont™ctorMi.eS;ni8iDXm-.^b» 

^;:^''4^1.rr^3'.5orao'd':h^Te  0-1?  "cpe  of  ».Uf»ctJon  for  the  "enholder,  h 

has  Inouned  penalUea  for  delays,  which  would  i"  we  Secretary  a  holdine  on  to  tbe  fund  notfl 

not  have  been  remitted  but  for  aald  condition,  the  righU  to  it  are  settled  Id  court 

agreed  to  by  him,  to  paytuoh  laboren  and  ma-  Mifnor  v.  Metz,  41V.  B.  IS  Pet.  231  (10:  MS); 

tcrlalraen  out  of  aald  draft.  Ptitlpt  y.  McDonald,  W   U.   8.  307  (26:  47^ 

4.   A  mandaiDiu  will  not  be  lasued  to  oompel  tbe  BaynnfT.  Fni(«f  .•■(ato»,  127  U.  8.  24«(3a:  IHb 

Secretary  of  tbe  Treaanry  to  dellverand  pay*  Porter  v.  WAite,  127  D.  8.  235  (82:  112);  Spain 

draft  wheretheretumortheSeorotanraleeedto-  ^  Samilton,  6S  V .  8.  I  Wall.  604(17:819). 

l^^  ^^?°fi  "'  "!!!??  "f  ''t^  °^,.*  *  °J^  Applications  for  mandamus  are  addrwsed  to 

a  \^  ^^^    ,'1.^^   "  ^  "^^^  ^^^  ">e  «>"id  discretion  of  the  court. 

I.    AaaffPoementbetweenaBovernmeotcontraot-  „_„    y.„.     r     m,    jr    r-,     n,   -    Mr.i.^„     M 

Orwhoha.lECurr«ip«naltl«i(ord.la,a.andthe  tt  "^    «  P^    i^a  ffi  ^^^  V.^    ^  Si  I 

thatthOM  penaltlM shall  be  waived  upon  condl-  "ir.  •£  W.  517;  UlKh,  £.x1r.  Leg.  Kem.  S». 

UonthM  tbe  amount  thereof.  If  allowed  to  him,  and  cases  cilcd;  Prople  v.  Forquar,  I  HI.  68; 

•hould  go  to  tbe  payment  of  the  laborers  and  the  Oa£c«  v.  i7tU,  8  Pick.  47;  DanUy  y.  Whild^, 


[No.  1801.] 

Arfv^  Deo.  IS,  1890.     Detnded  Jan.  IS,  1891.  Mr.  Jusiiee  lAmftr  delivered  the  opinioo  I* 

of  the  court : 

IN  ERROR  to  tbe  Supreme  Court  of  (he  Dia-  This  is  a  writ  of  error  to  the  SupieoM 

trict  of  Columbia,  to  review  a  judgment  Court  of  the  Disirict  of  Columbia,  torevene 

dismissing  Tetator's  petition  for  a  peremptory  a  judgment  of  that  court  dismiaBing  Uk  n- 

writ  of  mandamua  against  the  Secretary  of  the  lator'a   petition   for   a   peremptory   writ  of 

Treaaury,  commandiag  him  (o  deliver  a  treas-  mandanrius  against  the  respondent,  Williu 

turdralt     Affirmed.  Wicdom,  Secretary    of   the   Treasury,  com- 

The  facts  are  stated  lu  tbe  oplnioD,  roanding   bim  to   deliver    to  the   relatori 

Mr.  FrankUn  H.  BtKckey*  'or  the  relat-  treasury  draft  for  (12,536,   which   had  bMB 

or,  plafnllff  In  error:  lawfully  aasigned  to  the  relator  by  Wiliiuo 

The  assigoment  was  valid  and  passed  to  the  Mitchell,  the  payee.                                        ^ 

Klalor  the  title  to  the  draft.  Tbe   petition   and    ita   amendments  allep    '* 

Hobbt  V.  McLean,  117  U.   8.  567(29:  940);  that   William   Mitchell,   In    pursuance  oil 

Brmn  v.  UniUd State*,  V:  U.  8.  3S2(24:  1065);  contract  made  with  the  United  States  00  tha 

Goodman  t.  NiMack,  102  V.  8.  656  (26:  2201.  third  of  September,  1886.  furnished  certain 

Duress  cannot  be  predicated  of  a  legal  duty  material  ana  performed  certain  lalwr  tor  U* 

discharged  under  compulsion.  Life  Saving  Service,  fn  the  coostnictioD  ud 

Enapp  V.  Ht/de,  60  Barb.  80;    Shephard  t.  repair  of  seven  houses  on  the  coast  of  Lon| 

Watrout,  9  Cainea,  168:  Edds  f.  Berrin,   17  Island  in  the   State  of  New  York;  that  lii» 

Me.  838;  Clark  v.  TumiuU,  47  N.  J.  L.  263;  account  therefor  was  adjusted  on  the  lllli  « 

Btovffir  T,  Lat^iaa,  2  Walta,  167;  Alexander  February,  1888,  by  the  Treaaury  Departtntnt. 

¥.  Plerct,  10  H.  H.  494;  Me  Vane  v.  WiUiamt,  as  ahown  by  a  letter  from  the  commissioiitf 

00  CoQD.  548  :  Slate  v.  Davie,  79  N.  C.  608;  of  customs  to  Mitchell,  etatlog  that  the  «"> 

Meek  T.  Alkinaort,  1  Bailey  (S.  C.)  84;  Dicker-  of  $13,536  was  due  to  Mitchell,  and  iddiDg. 

man  V.  i-ortf,  21  Iowa, 338;  Oreen  v.  Seranage,  "draft  will   be  remitted;"  that  the  accouDl 

19  Iowa,  461;  Diller  v.  Johnton.  87  Tex.  47;  iiaving  been  so  adjusted  nothing  lemainw 

Graydon  v.  Church,  7  Mich.  86.  to  be  done   by  the  treasury   otBcials  but  "J 

The  relator  sues  as  assignee,  not  aa  receiver,  ministerial    duty  of   Issuing  a  warrant  ud 

and  therefore  the  court  has  jurisdiction  of  the  reraittiag  to  Mitchell  a  draft  for  the  smoiu^ 

case.  so  found  to  be  due ;  and  that  a  draft,  dilM 

Booth  T.  Clark,  S8  U,  8.  17  How.  833  (IS:  tbe    ISth   of   February,  1S88,  waa   issued  U 

168):  P»nd  V.  Cooke,  4G  Conn.  126;  Clark  v.  Mitchell,  but  instead  of  being  delivend  » 

Conaectieat  Peat  Co.  85  Conn.  803;   Crapo  t.  him  or  paid,  it  was  seat  to  Captain  Georj* 

SeUy.  83  U.  8.  16  Wall.  610  (81: 430),  W.  Moore,  of  the  life-saving  service,  at  S=' 

The  duty  of  the  respondent  to  deliver  the  York,   with  instructions  not  to  deliver  ml 

draft  to  the  relator  is  purely  ministcrisl.  draft,  nor  to  pay  ita  amount  to  Mltcliell,  u"' 

». —   .1...  J   n, ,     n      r.        ^.. .  ^  ..  n.  jji  jiij^],p|j  ahould   pay  certain  claims  p* 
aented  agalnat  him,  at  the  Treasury  Deput- 


i8oa 


Ukitsd  States  y.  Windom. 


e8(MM7 


ment,  to  persons  alleging  his  indebtedness  to 
them  for  materials  and  labor.  The  petition 
further  averred  that  there  was  no  discretion 
residing  in  the  respondent,  the  Secretary  of 
the  Treasury,  or  in  any  other  government 
officer,  as  to  the  delivery  of  said  draft;  that 
none  of  those  officers  had  any  right  or  author- 
ity to  interfere  with  Mitchelrs  private  busi- 
ness, or  to  adjust  any  claims  against  him ; 
that  such  an  attempt  on  their  part  was  a 
yiolation  of  Mitchelrs  rights  and  of  the 
rights  of  the  relator  as  his  assignee;  Uiat 
Moore,  in  pursuance  of  the  Secretary's  in- 
structions, did  not  deliver  the  draft  or  pay 
the  amount  of  it  to  Mitchell,  but  returned  it 
to  the  Secretary  of  the  Treasury,  who  still 
retains  the  same  in  his  possession,  and  still 
refuses  to  deliver  it  or  to  pay  any  part  there- 
of to  either  Mitchell  or  the  relator;  that  the 
•aid  claims  against  Mitchell  are  unjust,  and 
amount  to  $12,508,  or  within  $33  of  the 
amount  of  said  draft ;  that  even  if  they  were 
not  unjust  the  relator  has  no  authority,  under 
the  terms  of  the  assignment,  to  pay  them, 
and  has  no  means  to  pay  them  until  the  said 
]  draft  is  either  delivered  or  paid  to  him ;  that 
the  respondent  does  not  deny  the  correctness 
of  the  account,  the  amount  found  to  be  due 
to  Mitchell,  but  bases  his  refusal  to  deliver 
the  draft  simoly  upon  the  ground  that  Mitch- 
ell has  not  paid  the  sums  demanded  of  him 
by  the  persons  who  presented  their  claims  at 
the  Treasury  Department ;  that  about  the  27th 
day  of  February,  1888,  Mitchell,  under  cer- 
tain proceedings  under  the  laws  of  New 
York,  set  forth  the  indebtedness  of  the  United 
States  to  him,  and  the  detention  of  Uie  draft 
as  herein  stated ;  that  the  Supreme  Court  of 
the  City  and  County  of  New  York,  in  the 
course  of  those  proceedinjc^,  appointed  the 
relator  receiver  of  all  of  Mitchell's  property, 
debts,  equitable  rights,  interests  and  effects, 
real  and  personal ;  that  he,  the  relator,  was 
duly  qualified,  and,  by  virtue  of  said  order, 
was  entitled  to  demand  and  to  receive  the 
said  draft  for  $12, 536 ;  and  that  Mitchell,  for 
the  purpose  of  enabling  the  relator  to  demand 
and  receive  said  draft,  and  to  apply  the  pro- 
ceeds thereof  according  to  the  order  appoint- 
ing him  receiver,  assigned  said  draft  to  re- 
lator, giving  him  thereby  full  power  to 
demand  and  receive  it  or  the  amount  ex- 
pressed in  it. 

By  an  amendment,  the  petition  further  al- 
leged that  **a  general  appropriation  was 
made  by  Act  of  Congress  to  provide  for  the 
I>ayment  of  work  to  be  done  in  the  building 
and  repairing  of  life-saving  stations  prior  to 
the  performance  of  the  work  done  under  the 
•aid  contract  of  September  8,  1886,  and  that 
there  is  sufficient  money  now  in  the  Treasury 
of  the  United  States  applicable  to  the  pay- 
ment of  the  said  work  so  done  under  said 
contract."  Theprayer  is  for  a  writ  of  man- 
damus against  Hon.  William  Windom,  Sec- 
retary of  the  Treasury,  commanding  him  to 
deliver  or  cause  to  be  delivered  to  the  relator 
the  said  draft,  or  show  cause  at  an  early  date, 
and  that  such  furCher  order  may  be  made  in 
the  premises  as  law  and  justice  may  require, 
or  show  cause,  etc. 

This  petition  and  the  order  to  show  cause 
having  been  agreed  by  stipulation  to  be  taken 
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as  the  alternative  writ,  a  demurrer  was  in- 
terposed, which  was  overruled  by  the  court, 
and  the  respondent  ordered  to  make  return. 
Before  the  return  was  made,  the  relator  was 
allowed  to  make  further  amendments,  dc- 
signed  to  reply  to  what  was  expected  to  be  lO^ 
set  forth  in  the  return. 

The  facts  stated  in  the  return  are  averred 
mainly  upon  information  and  belief,  as  they 
occurred  under  a  former  Secretary,  t^e  pred- 
ecessor of  the  respondent.  It  admits  that  an 
account  was  stated  by  the  accounting  officers 
of  the  Treasury  Department  on  the  11th  of 
February,  1888,  under  his  predecessor,  but 
that  said  account  was  stated  and  a  draft  pre- 
pared for  delivery  upon  condition,  and  under 
the  circumstances  expressed  in  the  letters  of 
certain  officials  of  the  Treasury  Department 
which  are  filed  by  the  relator  as  exhibits. 
It  then  sets  out  in  substance,  though  not  in 
tlie  order  as  here  stated,  that  the  respondent 
is  advised  and  believes  that  the  said  amount 
of  $12,536  is  not  justly  due  and  owing  by 
the  United  States  to  Mitchell,  or  his  lawful 
assignee,  for  the  work  done  and  materials 
furnished ;  that  the  account  referred  to  in  the 
petition  was  adjusted,  and  a  draft  prepared 
for  delivery,  upon  the  condition  previously 
agreed  to  by  Mitchell,  that  part  of  the 
$12,536,  so  allowed,  should  be  applied  to  the 
satisfaction  of  the  claims  of  certain  median- 
ics,  laborers  and  materialmen,  by  whose 
work  and  materials  the  houses  were  built 
and  repaired ;  that  Mitchell,  under  his  con- 
tract with  the  government,  was  liable  to  a 
penalty  of  thirty  dollars  per  day  for  any  de- 
la^  in  completing  the  work  within  the  time 
stipulated;  that  he  had  actually  incurred 
penalties  for  delays  amounting  to  $6,240; 
that  the  remission  of  these  penalties  would 
not  have  been  approved  or  recommended,  and 
said  adjustment  of  the  account  would  not 
have  been  made,  and  said  draft  would  not 
have  been  prepared,  but  for  the  above-men- 
tioned conaitions  agreed  to  by  Mitchell,  that 
he  should  allow  &e  disbursing  officer,  to 
whom  the  draft  was  sent,  to  pay  the  sub-con- 
tractors and  workmen  out  of  the  proceeds  of 
the  draft ;  that  the  conditions  of  the  proposed 
waiver  were  not  complied  with  by  Mitchell, 
or  the  relator ;  that  the  government  has  the 
right  to  insist  upon  them,  and  deduct  the 
penalties  from  the  amount  of  said  account ; 
and  that  it  is  the  legal  right  of  the  respond- 
ent to  secure  a  restatement  of  said  account, 
to  cancel  said  draft  or  to  take  such  other 
course  to  secure  said  penalties  and  forfeitures  [64 
to  the  government  as  the  laws  and  regulation! 
of  the  Treasury  Department  may  require. 
He  further  averred  that  to  leave  the  relator  to 
his  remedy  at  law  would  enable  the  govern- 
ment to  avail  itself  of  the  said  forfeitures, 
or  other  just  damages  in  the  premises. 

On  the  hearing,  the  court  discharged  the 
rule  and  denied  tne  writ. 

The  main  assignment  of  error  is,  that  the 
court  erred  in  not  deciding  that  the  duty  of 
the  Secretary  to  deliver  the  draft  was  purely 
a  ministerial  duty  of  whidi  the  court  should 
enforce  the  performance  by  a  writ  of  man- 
damus. In  order  to  determine  whether  the 
case  presented  by  the  record  is  a  proper  one 
for  a  mandamus,  It  is  necessary  to  recur  to 
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^S^aaury  respecting  tbe  accounU  to  be  settled   Treaauiy ;  and  that  the  Secretary  d  id 

In  that  Depurtment,  and  especially  upon  hia   pute  this  indcbtedneBS  of   the  Untt«d  SUitei 

relntions  to  tbe  accounting  officers  thereof.       to  Mitchell,  aor  submit  to  tbe  proper  tc- 

The  Act  of  June  18,  1878  (20  Stat.  188),  to  counting  officers  any  tacts  affecting  the  cot- 
organize  the  life-aaving  service,  and  that  of  rectness  of  the  said  balance,  but  asacnted  l« 
May  4,  1683  (32  Stat.  S5),  to  promote  itseffl'  its  correctness  by  issuing  a  warrant  and  har- 
cieocy,  provide  that  tbe  keepers  of  life-saving  ing  prepared  a  draft  for  its  payment  It  is 
stations,  and  the  superintendents  thereof^  inBlsl«d  that  the  Secretary  after  issuing  this 
■hall  have  the  powers  and  perform  the  duties  warrant  bas  no  power  to  change  or  modify 
of  inspectors  oi  customs.  The  sections  of  the  the  balance  thus  found  and  certified  ;  but  that 
Revised  Statutes  material  to  be  considered  his  duty  to  deliver  the  draft  to  Mitchell,  or 
are  the  following :  his  assignee,  is  purely  a  ministerial  one,  and 

Section  377  provides  that —  that  the  writ  of  mandamus  should  issue  to    [ 

compel  the  performance  of  that  duty. 

"The  first  auditor  shall  receive  and  exam.  x£ig  argument  would  be  conclusive  as  to 
Ine  all  accounts  accruing  in  the  Treasnry  De-  the  right  of  the  relator  to  the  remedy  prayed 
purtment  relating  to  tbe  receipts  from  cus-  for  if  the  facts  which  It  assumes  comprised 
toma,  including  accounU  of  collectora,  and  gn  the  facts  presented  by  the  record.  The 
other  B^icert  of  the  euitom*  ...  and  after  Statutes  which  we  have  quoted  are  very  ei- 
eiaraination  of  such  accounts,  relating  to  the  pUcit  In  designating  the  officers  to  whom  tbs 
receiptsfromcustoms,  inoludingtheaccounts  rjgiit  md  duty  belong  of  examining  and 
of  col  lectors  and  other  officers  of  the  customs,  auditing  tbe  accounts  therein  referred  to,  and 
he  shall  certify  the  balances  and  transmit  the  of  certifying  and  transmitting  the  balance 
same,  with  the  vouchers  and  certificates,  to  of  the  same  to  the  commissioner  of  customs 
tbe  ommiuiontT  cf  eiutomt  for  hit  deeitim  for  his  decision  thereon  ;  and  they  eipressly 
thereon,  and  he  shall  certify  the  balances  of  provide  that  when  those  accounts  are  exam- 
all  oiVr  accounts,  and  transmit  the  same  in  fned  by  those  accounting  officers  in  aucceasire 
like  manner,  to  the  flirt  comptroller  for  his  grades,  the  balances  stated  by  the  auditor  and 
decision  thereon."  certified  to  the  heads  of  department  by  the 

Q--   oit  ..^^i^...  »!,..  commissioner  shall  be  conclusive  upon  the 

Bee.  817  provides  that-  executive  branch  of  the  government.     There 

"The  commissioner  of  customs  shall  ex-  «  nothing  in  the  language  of  these  prov* 
amine  all  accounts  settled  by  the  first  auditor  ons  which  expressly  or  by  implication  verts 
relating  to  the  receipts  f^m  customs,  in-  '?,  tl-e  Secretary  the  power  to  revise  or  dU- 
cluding  accounts  of  collectors  and  other  allow  any  part  of  Uiese  acwunts^  On  the 
ofBcersofthe  customs,  and  certify  the  bal-  contrary,  it  is  clearly  his  duty  to  issoe  a 
ances  arisinir  thereon  to  the  register  [and  warrant  for  the  payment  of  any  balance  with- 
ahall  perform  all  the  acts  and  exeroise  all  «"*  "»?  chf'Ke  or  modification,  except  that, 
the  powers  relating  to  the  receipts  from  cus-  t^fop  issuing  a  warrant  for  any  balance  oer- 
toms  and  the  amounts  of  collectors,  and  the  ••'fl«3  ^  ^7  a  comptroller,  he  niay  submit  to 
other  offlcera  of  the  customs  as  connected  a"ch  comptroller  any  facts  in  his  judgnwHit 
therewith,  devolved  by  section  two  hundred  sJIecting  the  correctness  of  such  balance;  but 
and  sixty-nine  upon  the  first  comptroller  in  the  decfBion  of  the  comptroller  thereon  shall 
regard  to  other  receiptsandotheraccounts]."   l^fl""'  and  conclusive. 

^  Sec.  191.  The  balances  which  may  frim  TJp  principles  upon  whichpersons  holding 
time  to  time  be  staled  by  the  auditor  and  Public  office  may  be  compelled  by  a  wnt  of 
certified  to  the  heads  of  departments  by  the  mandamus  to  perfc.rm  duties  impcaod  by  law 
commissioner  of  customs,  or  the  comptrollers  have  been  distinctly  defined  and  stnctfy  ad- 
of  the  treasury,  upon  the  settlement  of  pub-  hered  to  'n  ^F^at  number  and  varied  of 
licaccounts,ahallnotbe»ubjecttobechanged  S^  ^^rr^I^T^^  ra"ti?'Vw^ 
or  modified  by  the  heads  of  departments,  but  B  D.  S.  1  Cranch,  137  [8^801  .  jKendott  ». 
.hall  be  conclusive  uponthe  executive  branch  Jf-"***  ^^i^lV-'  ^' JT^'o^^,?;,  V^il; 
of  the  government,  a£d  be  subject  to  revision   ^"il^?"  ^"^."f  ■  ^  ^^  jj   o'   8    « 


■u(;u  comptroller  any  facts  in  his  Judgment   i-  j.'n  ~™;v"  ^   ■ m.   ~    ~       -..tt   □   •. 

affecting  the  correctness  of  such  baland.  but  60  (iB :  731)  ;  G«na  v.  I^P^*.  74  U.  8.  7 

the  decision  of  the  comptroller  thereon  shall  Wall.  M7  [19  :  83]  ;  Fn.farf  Stoto  v   a™u«. 

be  final  and  conclusive,  m  hereinbefore  pro-  "8  U.  S.  !>  How    325,  380  [IB;  f-i-^fj- 

y,iApA  '  Ex  parte  Bradttriet,  82  U.  B.  7  Pet.   S84  [8: 
eiof ;  HarnngUm v.  flbifar,  111  U.  S.  TWirSS: 

The  contention  of  the  counsel  for  the  re-  6Ce] ;  RMgide  v.    Walk^,  SB  U.  8.  11  Hbw. 

lator  is,  that  Mitchell  performed  his  contract  373,    800    [13 :   693,    700]  :    United  Stata  ». 

with  the  United  States  to  construct  and  repair  Sdiurz.  103  U.  B.  876,  894,  890  [86 :  IffT,  1711; 

certain  houses  for  the  life-saving  service;  that  BittCervorth   v.    UniUd  Statet.  \12   U.    8.   80 

hia  account  for  the  work  done  and  the  ma-  [38 :  850]  ;   Dnited  Stat*  v.  Black,  188  U.  8. 

terials  furnished  was  examined  by  the  proper  40  [83:  SM], 

accounting  officer;  that  a  balance  was  found  That  principle  is  that  the  writ  of  mandamus 

in  Mitchell's  favor  inthe  amount  of  |13,S8e;  may  issue  where  the  du^,  which  tbe  court 
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1890  Ukitkd  Stateb  t.  Wiiidok.  SSS-B47 

la  uked  to  enforce,  It  plalaly   minigteriftl,  either  to  Kitchell  or  his  assignee,  the  relator, 

ftiid  tbe  rieht  of  the  paitj  applying  for  it  is  the  case  is  clearlf  one  of  ministerial  duty. 

cleftT  and  he  ia  without  anj  other  adequate  But  the  facts,  circumstances  and   condition! 

remedy  ;  and  it  cannot  issue  in  a  case  where  set  forth  In  the  return  of  the  Secretarr  of  the 

its  effect  is  to  direct  or  control  the  head  of  an  Treasury  place  the  matter  In  anotlier  and 

executive  department  in  the  discharge  of  an  quite  a  di&trent  light.     He  states  In  his  re- 

eiecutive   duty    Involving;    the   exercise   of  turn   that,   under  Uie   contract   of    Mitchell 

Judgment  or  discretion.     The  doctrine  to  be  with  the  United  States,  Mitchell  had  actuallj 

gathered  from  these  cases,  as  well  those  in  incurred,  by  defaults,  penalties  and  forfeit- 

which  mandamus  was  granted  as  those  In  ures  to  a  large  amount,  the  deduction  of 

which  it   was  refused,  especially   from   the  which  from  the  amount  of   his  account,  as 

two  leading  cases,  Keruiau  v.   United  SiaUt,  rendered,  would  reduce  that  amount  largely; 

mpra,    and  Decatur  t.  Pavlding,  lupra,    is  that  the  entire  adjustment  of  that  account, 

thus   enunciated   in    UniUd  SUtUi  t.  Blade,  Including   the  waiver  of   the  penalties  in- 

«uj»v,  bj  Mr.  Juttiet  Brudley,  who  delivered  curred,  the  certification  of  the  twlances  and 

the  opinion  of  the  court ;  the  issuing  of   the  warrant  and  preparation 

.111,  the  executlv.  offlcr.  ol  the  go""™"  J,  j.  /h^.rjS.^iTto  ^Jj  hJ^  «™  ,  Jt! 
li  the  exercto  of  their  ordmary  omcl.l  do-  !?."?„?"",  'i'?'i°,5'^  £"  P'J"™'",  "» 
«e..  even  where  thow  dotle.  require  in  in-   f'?"™  »'  ."»  ™<i™l<».    ■ub-rairactor^ 

hvinpfial  irtjitiitj.   nr  nthprwisfl   ■  mpn.  ynin  that  an  essential  part  of  this  agreement  wittt 

?/.=-?=?  S„tw=(r;™^f,™;ht,^It.?^  Mitchell  was  that  the  control  of  the  money 

Isteriai  duty  is  imposed  upon  them,  that  is,    ,_  > u ,  ,_  , i .,  .,, ,.    ' 

, fvj.v  ,,; v. J  .. t Z.  to  be  paid  was  not  to  be  given  up  until  tfaesa 

a  service  which  they  are  bound  to  perform  .,_.„;  .»  .l.     i.  .    u       -u       i      u    sZ 

_,,, .   ...^i .,1.      ti It   X  „  claims   oi    the  aforesala   nartSeB  should.  In 

without  further  question,  then.  If   they  re- .         .,.  j     -i.  l  .v     j_n.  »      .i 

gje   5  .„d™.?™j  1^  .„ued  to  J„^.  =rf;,^'dCo  IhS'fSlt'  'Z  Z 

"'*"'■  offlcerof  tTielife-BavIngservieeatNewTork. 

It  is  proper  hereto  remark,  as  applicable  by   whom,  with   Mitchell,  these   parties,  at 

to  the  determination  of  this  case,  that.  In  the  some  appointed  time,  were  first  to  be  paid  or 

extreme  caution  with  which  this  remedy  is  satisfied  out  of  said  draft ;  and  that,  If  this 

Applied  by  the  courts,  there  are  cases  when  was  not  done,  the  draft  was  not  to  be  deliv* 

t£e  writ  will  not  be  Issued  to  compel  the  ered  to  Mitchell.     Ue  further  states  that 

performance  of  even  a  purely  ministerial  act,  Mitchell  refused  to  perform  this  condition; 

In  a  case,  for  Instance,  where  tbe   intention  and  that  the  penalties  would  not  have  been 

of  theolBcer,  though  acting  within  the  scope  waived  but  for  that  agreement;  and  says: 

of  his  duty,  had  been  frustrated  by  a  clerical  ut    .u    „„j   !„    „•  ti,„  ...»       j     .      tj  » 

^i.t.,ir.>   irL.'i^  ai„i..  ^    ci,,,™    _.™.ni     n.  lo  ^"8  opinion  of  the  respondent  said  for- 

:C^  Sil,  «fot  doSui  "S\hZ  ""'"~  ".;(pe»ltl..  n,.y  leVllyhe  l..l««l 

^l  T    J.  p  T^.    1^  \,    w.-iZZ    R'?  IT  ^a  o  upon  by  the  government  and  the  amount 

Prt    MI    BMri     949'   ism^  in^'  LJ  thereof 'deduct^  from  said   draft,  and   it  Is 

^re^'ie'^liL  ""vinTLthV^inSS^  f^«l«S^^^^^^^ 

^r^  ll^'^rfJ%^!^^.^oXt^\^t  cou-  to  secure  said  ^naltie, and  forfeiture. 

^I  be  attendrfvHih  manifesrii^iflnd  ^„^„f :,fIT~«,!t*?dnr^lt"'t'rr^ 

iUfficiiltiHH      PfimU  V     mjrmuT    1   Til     fls  ■  tlons  Of  the  Treasury  Department  may  re- 

r^    R^iJ^^M^-yTfjL.}..    In™'  qwire :  wd  be  avers  that  to  leave  the  relator 

iS    H^^^^S^  ;■  ^-^  til    i7'  \n  °^;  t"  his  remedy  at  law  would,  in  tbe  respond- 

A  El.  295.  Lord  Denmai  Chitf  Jv.1^,  said :  i**"  "*  ,"',\  ■''IJ?!!!*^"'"  "'  "^*'  '"* 
-If,  as  hi  been  suggested,  it^should  on  any  <l»'°»Se8  in  the  premises." 
occasion  be  unsafe,  with  reference  to  the  pub-  We  think  that  this  return  showed  sufficient 
lie  service,  to  make  a  payment  of  this  kind,  cause  for  a  discharge  of  the  rule  and  a  refusal 
the  fact  may  be  stated  on  return  to  the  man-  to  Issue  the  writ.  It  certainly  raises  dlsputwl 
damua.  There  might  perhaps  be  occasions  on  questions  of  law  and  fact  as  to  the  amount  of 
which  the  lords  commissioners  would  be  Uie  actual  indebtedness  of  the  United  States 
bound  to  apply  the  money  to  particular  pur-  to  Mitchell ;  as  to  his  agreement  that  the 
poses  of  a  more  pressing  nature."  draft  should  not  be  delivered  until  theclalmi 
We  repeat  that,  if  we  confine  our  view  of  of  the  sub- contractors,  mechanics  and  ma- 
tbls  case,  as  the  counsel  for  appellee  con-  terialmen  should  be  satisQed  out  of  the  pro- 
tends that  we  should,  to  the  aolustment  of  ceeds  of  said  draft ;  as  to  whetber  the  remis- 
the  account  of  Mitchell,  as  stated  by  the  au-  sion  of  tbe  forfeiture  was  absolute  or  condl- 
ditOT,  tbe  certificate  of  tbe  balances  of  the  tiona] ;  as  to  the  validity  of  such  agreement, 
commissioner  of  customs  to  the  Secretary  of  and  as  lo  the  legal  effect  of  Mitchell's  non- 
the  Treasury,  the  issue  of  the  warrant  by  tbe  fulfillment  of  tbe  contract.  We  concur  with 
latter  for  the  payment  of  tbe  balance  so  cer-  tbe  court  below  that  these  disputed  questions 
tifled,  tbe  preparation  of  the  draft.  Its  trans-  of  law  and  fact  should  not  be  tried  fn  this 
mission  to  the  disbursing  officer,  the  subse-  proceeding,  and  that  this  Is  not  a  case  in 

Juent  wIthholdinE  of  it  by  the  Secretary  of  which  tbe  power  of  the  court  should  be  ex- 

le  Treasury  ana  bis  refusal  to  deliver  It  ercised. 
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692-eiKI                           SuPfucn  GouitT  of  the  Uiiitkd  Statki.  Oct.  Tkbm, 

WehsTe  given  due  coQSldentlon  to  the  In-  HgatDst  WlUIam  Caldnel]  knd  awarding  tto 
feniouB  argument  of  counsel  for  appellee  to  puDisbment  of  deatb. 
abow  tbat  iLe  return  in  terma  does  not  asKrt  Upon  awtion  lo  dlamiu.    IHtmit$ei. 
Chat  the  remiHsIon  of  the  penaltiea  was  con- 
ditioned as  RtAled  b7  the  court  below  ;   and  Statement  br  Mr.  Chief  Jvttice  Fnllan 
that  il  such  condition  was  agreed  to  between  William  Caldwell  was  arraigned  upon  the 
the   accounting   ofllcere   ana    Mitchell,  such  followioKindictment found bftbegrandjiuj 
agreement  was  illegal  and  void.     We  think  of  Port  Bend  County,  Texas: 

neither  of  these  points  is  well  taken.     As  to       «■■„  ,.  _  „.„.       .  .  _  ..         .. ,.      .  ..     !«* 

the  flrat.  the  court  below  correctly  stated  the  f.f.Jf,^^J^    "^^  *"'  ^  authority  of  th.  (W 

subatance  of  the  return,  aa  we  have  also  at-  u^Sj  il*^  ,,„„„    ,„^  .„^  ,   _*  i 

tempted  to  do.    The  objection  really  is  that  „,  .T^'aS^^i  ^.^'°"'  f^„,^,%^l^ 

the  averments  of  the  return,  upon  this  point.  5f„'i*„?S  „«  J^h  ?*"  If^^    '  ^,Vu  ^ 

lack  the  essential  requisites  of  good  pleading  f JJ^  tried  on  oath  by  the  judge  of  the  Dia- 

It  does  not  appear  t1.«t  any  su^  g^und  wSs  "'^,  S°"^n^H^n.^-F^n^  ."^'^'''^J^'" 

taken  in  the  <^t  below/  As  to  the  second  !f„=' ^^i^'^f  ""^      FlJ^^    ■  ""^ 

point,  it  is  our  opinion  that  the  agreement  °1P""*'*L  ^^"^  ""^  charged  to  inquira 

Setw^n  Mitchell  and  the  accounting  officers,  *"'*  """^  T"«,  Presentments  make  of  «ll  of- 

by  reason  of  Mitchell's  default  from  the  bal-  Pjl^'^'''  '^^.?1  *^*,i,    fl    J^^  !  ^  ^ 

uce  certified  and  from  the  warrant  for  pay-  *'^J«''  °"  %  »J«"'  "^  ^'^^  ^^^  °'  ^"S."* 

ment,  Hhould  go  In  part  to  the  payment  if  j," '5lJ™^°',  °, ,  I^'^o-'eU.ouaand  eight 

thp  mpn  hv  whrw  Infer  unrl  TTiPiin*  fhn  liniKiMi  hundred  and  eighty-eight,  with  force  of  arma, 

the  men  by  whose  labor  ana  meMStbe  houses  ;„  j^g  ^^jj  County  of  T^ort  Bend  and  State  of 

of  the  hfe-saving  service  had  been  built  for  ™  ,".  ^vi  V"""""'  "'  ,f"'j:  "^,  """  i,"*"  "1 

thP  llnft*^  flt«tM  Teiaa,  did  then  and  there,  unlawfully  and 

contrary  to  the  form  of  the  atatutea  in  such 

case  made  and  provided  and  against  the  peaca 

■'    WILLllM  CALDWELL,  Hjr.  <»  »>■.,  "«1  aip'T  o'*' S«t.. " 

«,  The  venue  was  subsequently  changed  to 

STATE  OF  TEXAS.  Harris  County,  Texas,  and  on  trial    of    the 

case,  upon  Caldwell's  pica  of  not  guilty,  be- 

(Bm  8.  a  Reporter^  ed.  W2-4M.)  fore   a  Jury  duly  impaneled,  a  verdict  wm 

found  against  blm  of  guilty  of  murder  in  the 

Cbfuti'fufifiuiJ  ^uMion—indietment—eriminai  first  degree,  and  awarding  the  punishment  of 

fraet\e».  death. 

A  motion  for  a  new  trial  was  made  and 

L   No  qntrtlon  of  vepn^anoy  to  tba  FodortI  OOD-  overruled,  and  judgment  entered  on  the  ver- 

•tltutlon  oan  arln  when  the  InqulTT  ot  the  state  did   from  which  an  appeal  was  taken  to  the 

oouptaladlrectBatotheiufflcleDoyofanlndiet.  Court  of   Appeals   of    the   State  of    Texas, 

ment  In  tte  wdtaarr  »dmlnte«tlon  of  ortmlnal  „i,[^  affirma^e  judgment,  the  opinion  be- 

lBw,siidtherei»no[lirDgspedal,p«rUUorarbi-  .        delivered  bv  WilTaon    J       (Mdadt   v 

tran-.  or  In  violation  off  uQdamMital  prlnoiplea.  ^*^,,    ™™„     iL    (init        i^;.1,-™^W™.   1 

■      18 ta- of  the  BUto In  accordance  wltiwhloli  Stafo.  28  Tex.  ApP^OM.     Applic-t'""  f™-  - 


thelQdJotnieDti™BfouQd,and««appUedlnpa».   rehearing  waa  aubseouently    made  upon  ti 

tug  upon  lis  auOlcleDor.  ground  that  "the  indictment   li  faUlly  a) 

■l   Wbennotltle,rl«ht.privl]eceorlminanlC7un-    rundMoentally  defective  and  void  under  the 


je  Constitution  of  thetlnlied  Statu  vasEpeo-  Constitution  of  the  State,  and  does  not,  either 

tailr  Bet  up  or  olaimedlii  the  oourt  below  ezoept  in  form  oi  Substance,  set  out  a  valid  charge  of 

afiailudgmmt  and  upon  the  petition  ttr  a  rft-  murder  or  any  other   offense   known  to  tlw 

he&rtns.  the  atalin  oomee  too  late.  criminal   law  of   the  State,  and  is  not  due 

[No.  IMI.]  process  of  law  under  the  14th  Amendment  to 

BtAmitMDte.lS,lS90.    DteidtdJaji,  It.  1891.  the  Constitution  of  the  OnitedSUtea."     This 
motion  was  beard  on  oral  and  printed  argu- 

Er  ERROR  to  the  Court  of  Appeals  of  the  ments  on  both  sides,   and  overruled.     The 

Biatenf  Texas,  toreviewajudgmentof  that  opinion  was  delivered  by  Hurt,  J.  (28  Tex. 

court  afflrmlag  a  Judgment  of  the  District  App,  676),  and  stat«d  tnat  but  one  ground 

Court  of  Harris  County,  Texas,  entered  upon  was  urged  for  tehcnring,  namely,  the  suffl- 

ft  verdict  of  guilty  of  murder  in  the  first  degree  ciency  of  the  indictment,  the  objections  to 

. which  were  that  it  failed  to  charge  that  the  ig^ 

1lcrr*.~At  to  JuritMetten  <■>  the   VnUed  Btaia  accused  murdered  the  deceased  ;  that  it  omit- 

Sipremt  Court,  ichcr*  fcdttnH  qucMoa  oriws,  or  ted  to  charge  the  time  and  place  of  the  al- 

when  ore  droim  tn  fue««on  MatvUt,  tnatv  or  |eged  shooting ;  and  the  infliction  of  a  mortal 

Comttttaton,  see  nota  to  Martin  v.  Hunter,  1:  «;  ^ound ;  and  the  date  of   the  wounding  and 

lUtthewi  v.Zaiw.fc«^  Wllll>™  v.  Morrla. fcSTl.  ^^^^  ^f  u,^  (je^o,     ^^  (j^t  the  Shooting  wu 

1^-^^T^^^^I^.^^SH^^^^  done  unlawfully  and    with  malice    ifon- 

«luti«i,  IoT«rtM  itcrta  orMt^ooutUoMtoto^  thought;  and  was  fatally  defertive  for  want 

itt^«!tumaf  M*  ia«»,-aee«>t«  to  Hart  v.  Lam-  of  certainty.     The  court  held  that  m  the  in- 

pblre-Tini:  Commarclal  Bonk  v.  Bucklnsham,  U:  dictment  Charged  tbat  Caldwell  on  tlie  Hi* 

UB.  day  of  August,  A.  D.  1888,  in  the   County 
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of  Fort  BeDd,  unlawfully  and  with  express 
malice  aforethought,  killed  Shamblin  by 
shooting  him  with  a  gun,  it  charged  all  of 
the  acts  constituting  murder,  and  with  the 
requisite  particularity,  and  that  consequently 
the  indictment  was  sufficient ;  and  said : 
**Now,  we  have  held  that  the  Legislature  of 
this  State  has  no  authority  to  prescribe  a  form 
of  indictment,  and  make  the  same  sufficient, 
which  fails  to  contain  all  of  the  elements  of 
the  crime.  But  we  have  never  held  that  the 
Legislature  could  not  prescribe  a  form  for  in- 
dictment which  would  not  be  good  if  the 
facts  constituting  the  crime  sought  to  be 
charged  are  contained  in  the  form.  If  the 
offense  is  sufficiently  particularized  as  to 
come  within  the  rule  of  pleading,  we  would 
hold  that  such  form  would  not  be  obnoxious 
to  constitutional  objections,  either  federal  or 
state. '^ 

A  writ  of  error  was  sued  out  from  this 
court  and  allowed  by  the  presiding  judge  of 
the  Court  of  Appeals  of  Texas,  and  the  case 
comes  on  upon  a  motion  to  dismiss.  . 

Section  10,  article  I.,  of  the  Constitution 
of  Texas  reads :  "In  all  criminal  prosecu- 
tions the  accused  shall  have  a  speedy  public 
trial  by  an  impartial  jury.  He  shall  have 
the  right  to  demand  the  nature  and  cause  of 
the  accusation  against  him,  and  to  have  a 
copy  thereof.  He  shall  not  be  compelled  to 
give  evidence  against  himself.  He  shall 
have  the  right  of  being  heard  bv  himself  or 
counsel,  or  both,  shall  be  confronted  with 
the  witnesses  against  him,  and  shall  have 
compulsory  process  for  obtaining  witnesses  in 
his  favor.  And  no  person  shall  be  held  to 
answer  for  a  criminal  offense,  unless  on  in- 
dictment of  a  grand  jury,  except  in  cases  in 
which  the  punishment  is  by  fine,  or  impris- 
onment otherwise  than  in  the  penitentiary, 
in  cases  of  impeachment,  and  in  cases  arising 
in  the  army  or  navy,  or  in  the  militia,  when 
in  actual  service  in  time  of  war  or  public 
danger. " 

By  art.  605  of  the  Texas  Penal  Code,  **  mur- 
der" is  thus  defined : 

"Every  person  with  a  sound  memory  and 
discretion  who  shall  unlawfully  kill  any 
reasonable  creature  in  being  within  this 
State,  with  malice  aforethought,  either  ex- 
press or  implied,  shall  be  deemed  guilty  of 
murder.  Murder  is  distinguishable  from 
every  other  species  of  homicide  by  the  ab- 
sence of  the  circumstances  which  reduce  the 
offense  to  negligent  homicide  or  manslaugh- 
ter, or  which  excuse  or  justify  the  homicide." 
Willson's  Cr.  Tex.  Stat.  pt.  I.  p.  203. 

The  Code  of  Criminal  Procedure  of  Texas 
provides : 

**Art.  416.  All  felonies  shall  be  presented 
by  indictment  only,  except  in  cases  specially 
provided  for." 

"Art.  419.  An  indictment  is  the  written 
statement  of  a  grand  jury  accusing  a  person 
therein  named  of  some  act  or  omission, 
which,  by  law,  is  declared  to  be  an  offense. 

"Art.  420.  An  indictment  shall  be  deemed 
sufficient  if  it  has  the  following  requisites : 
1.  It  shall  commence  'In  the  name  and  by 
the  authority  of  the  State  of  Texas. '  2.  It 
must  appear  therefrom  that  the  same  was  pre- 
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sented  in  the  district  court  of  the  county 
where  the  grand  jury  is  in  session.  3.  It 
must  appear  to  be  the  act  of  a  grand  juTy  of 
the  proper  county.  4.  It  must  contain  the 
name  of  the  accused,  or  state  that  his  name 
is  unknown,  and  in  case  his  name  is  un- 
known give  a  reasonably  accurate  description 
of  him.  5.  It  must  show  that  the  place 
where  the  offense  was  committed  is  within 
the  jurisdiction  of  the  court  in  which  the 
indictment  is  presented.  6.  The  time  men- 
tioned must  be  some  date  anterior  to  the  pre- 
sentment of  the  indictment,  and  not  so  remote 
that  the  prosecution  of  the  offense  is  barred 
by  limitation.  7.  The  offense  must  be  set 
forth  in  plain  and  intelligible  words.  8. 
The  indictment  must  conclude  'Against  the 
peace  and  dignity  of  the  State. '  9.  It  shall 
be  signed  officially  by  the  foreman  of  the 
grand  jury, 

"  Art.  421.  Everything  should  be  stated  In 
an  indictment  which  it  is  necessary  to  prove, 
but  that  which  it  is  not  necessary  to  prove 
need  not  be  stated. 

"  Art.  422.  The  certainty  required  in  an  in- 
dictment is  such  as  will  enable  the  accused 
to  plead  the  judgment  that  may  be  given 
upon  it,  in  bar  of  any  prosecution  for  the 
same  offense. " 

"Art.  428.  In  an  indictment  for  a  felony 
it  is  not  necessary  to  use  the  words '  felonious* 
or  'feloniously. '  "  Willson*B  Cr.  Tex.  Stat, 
pt.  II.  p.  109  et  $eq. 

Sections  1,  4,  11,  12  and  17  of  an  Act  of 
the  Legislature  of  Texas  of  March  26,  1881, 
entitled  "An  Act  to  Prescribe  the  Requisites 
of  Indictments  in  Certain  Cases, "  are  as  fol- 
lows: 

"Section  1.  That  an  indictment  for  any 
offense  against  the  penal  laws  of  this  State 
shall  be  deemed  sufficient  which  charges  the 
commission  of  the  offense  in  ordinary  and 
concise  language  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  meant,  and  with  that  decree 
of  certainty  that  will  give  the  defendant 
notice  of  the  particular  offense  with  which 
he  is  charged,  and  enable  the  court,  on  con- 
viction, to  pronounce  the  proper  judgment; 
and  in  no  case  are  the  words '  force  and  arms, ' 
or  '  contrary  to  the  form  of  the  statute,  *  nec- 
essary." 

"Sec.  4.  An  indictment  for  an  act  done 
with  intent  to  commit  some  other  offense 
may  charge  in  general  terms  the  commission 
of  such  act  with  intent  to  commit  such  other 
offense,  without  stating  the  facts  constituting 
such  other  offense. " 

"Sec.  11.  The  following  forms  of  indict- 
ments in  cases  ia  which  they  are  applicable 
are  sufficient,  and  analogous  forms  may  be 
used  in  other  cises :     .     .     . 

"Form  No.  2:  Murder.  A.  B.  did  with 
malice  aforethought  kill  C.  D.  by  shooting 
him  with  a  ^un,  or,  by  striking  him  with 
an  iron  weight,  or,  by  poisoning  him, 
exic.       ... 

"Sec.  12.  Nothing  contained  in  the  11th 
section  of  this  Act  shall  be  construed  to  dis- 
pense with  the  necessity  for  proof  of  all  the 
facts  constituting  the  offense  charged  in  an 
indictment,  as  the  same  is  defined  by  law." 
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602-699  SuPBEHB  Court  of  thb  United  Statiis.  Oct.  Tkrm, 

"Sec.  17.  An  indictment  shall  not  be  held  Mr,    Chief  Justice   Fuller   delivered  the 

Insufficient,  nor  riiall  the  trial,  judgment  or  opinion  of  the  court: 

other  proceedings  thereon  be  affected,  by  rea-  By  the  Fourteenth  Amendment  the  powers 

son  of  any  defect  or  imperfection  of  form  in  of  the  States  in  dealing  with  crime  within 

such  indictment,  which  does  not  prejudice  their  borders  are  not  limited,  but  no  State 

[697]     the   substantial   rights   of    the  defendant."  can  deprive  particular  persons  or  classes  of 

Laws  Tex.  1881,  p.  60  e<  aeq,,  and  Willson's  persons  of  equal  and  impartial  Justice  under 

Cr.  Tex.  Stat.  pt.  II.  p.  115.  the  law.    Law.  in  its  regular  course  of  ad- 

A^   m       a  ministration  through  courta  of  justice,  is  doe 

It  is  stated  in  Willson's  Cr.  Tex.  Stat.,  process,  and  when  secured  by  the  law  of  the 
pt.  n.,  p.  115,  §  1969,  that  this  Statute  is  state,  the  constitutional  requisition  is  satis- 
in  force,  so  far  as  it  has  not  been  held  uncon-  fled.  2  Kent,  Com.  13.  And  due  process  it 
stitutional,  as  some  of  the  forms  prescribed  ^  secured  by  laws  operating  on  all  alike, 
have  been  and  as  others  seem  to  the  annotator  and  ^ot  subjecting  the  individual  to  the  ar- 
te be.  The  differences  between  the  indict-  bitrary  exercise  of  the  powers  of  government, 
ment  in  this  case  and  that  authorized  by  the  unrestrained  by  the  established  principles  of 
Statute  of  1881  will  be  detected  upon  com-  private  right  and  distributive  justice.  Bank 
pari  son.                                                ^  ,      ^,  of  GolurMa  v.  Okely,  17  U.  S.  4  Wheat.  235.     [I 

The  following  errors  were  assigned  in  this  244  [4;  559^  551],  The  power  of  the  State 
court:  "That  the  form  of  indictment  in  this  must  be  exerted  within  the  limits  of  those 
case,  as  authorized  by  the  Act  of  the  Legis-  principles,  and  its  exertion  cannot  be  sos- 
lature  of  Texas  of  March  26,  1881,  before  tained  when  special,  partial  and  arbitrary. 
cited,  is  not '  due  process  of  law*  imder  either  Uurtado  v.  QiUf&rnia,  110  U.  S.  516.  585  [28: 
the  Constitution  of  the  State  or  that  of  the  232,  23?].  No  question  of  repugnancy  to  the 
United  States,  and  that  the  Act  referred  to.  Federal  Constitution  can  be  fairly  said  to 
establishing  said  form  of  indictment,  is  vio-  arise  when  the  inquiry  of  the  state  courts  is 
lative  of  the  provision  of  the  Fourteenth  directed  to  the  suilicicncy  of  an  indictment 
Amendment  of  the  Constitution  of  the  United  jq  the  ordinary  administration  of  criminal 
States,  which  ordains  that  'no  State  shall  de-  jaw,  and  the  statutes  authorizing  the  form  of 
prive  any  person  of  life,  liberty  or  property  indictment  pursued  are  not  obviously  viola- 
without  due  process  of  law, '  and  therefore  tive  of  the  fundamental  principles  above  ad- 
is  null  and  void.*  verted  to. 

The  case  before  us  is  destitute  of  the  ele- 

Messrs,  James  S.  Hog^^  and  Ricl&ard  H.  mcnts  of  a  federal  question,  since  there  was 

iarrison,  for  defendant  m  error,  for  motion:  nothing  special,  partial  or  arbitrary,  or  in  vi- 

The  sufficiency  of  an  indictment  under  the  olation  of  fundamental  principles,  in  the  law 

Stale  Constitution  is  a  que&tion  for  the  decision  of  the  State  in  accordance  with  which  the  in- 

of  the  state  courts  alone.  dictment  was  found,  and  as  applied  in  pass- 

Hurtado Y.  California,  no JJ.Q. ^16 {28:232)',  ing  upon  its  sufficiency.     The  plaintiff  in 

Spies  V.  Illinois,  123  U.  S.  181  (31:  80);  Brooks  error  was  not  denied  the  equal  protection  of 

V.  Missouri,  124  U.  S.  394  (31:  454);  Baldwin  the  laws,  nor  deprived  of  the  process  due  by 

V.  Kansas,  129  U.  S.  56  (32:  641);  Walker  v.  tlie  law  of  the  land.     The  (Constitution  of 

JSauvinet,  92  U.  S.  92  (28:  679);  Kennard  v.  Texas  secured  to  him  the  right  to  demand  the 

Louisiana,  92  U.  S.  480  (23:  478).  nature  and  cause  of  the  accusation  against 

To  vest  this  court  with  jurisdiction  to  revise  him,  and  the  state  court  determined,  as  was 

the  judgment  of  a  state  court,  the  record  must  its  province,  that  this  demand  was  satisfied 

show  that  in  the  trial  court  some  right,  title,  by  the  indictment  in  question.     His  objec- 

privilege  or  immunity  under  the  Constitution,  tiqns  were  in  effect  to  the  technical  sufficiency 

laws  oi*  treaties  of  the  United  States  was  spec-  of  the  indictment,  but  not  that  his  rights  had 

iall^  set  up  and  denied.    To  give  this  court  been  determined  by  any  other  rules  than  those 

iunsdiction  of  this  case,  it  must  appear  that  a  applied  to  the  rest  01  the  community,  nor 

lederal  question  was  actually  decided,  or  that  that  the  court  had  done  more  than  commit 

the  judgment  as  rendered  could  not  have  been  errors  in  the  disposition  of  a  subject^  within 

given  without  deciding  it.  its  jurisdiction. 

DeSaussure  v.  Oaillard,  127  U.  S.  233  (32:  No  title,  right,  privilege  or  immunity  nn- 

132);  Brown  v.  Atwell,  92  U.  S.  327  (28:  511);  der  the  Constitution  of  the  United  States  was 

Citizens  Bank  v.  Board  of  Liquidation^  98  U.  specially  set  up  or  claimed  in  the  trial  court, 

S.  140  (25: 114);  Adams  (hunty  v.  Burlington  or  in  the  court  of  appeals,  except  as  the  pe- 

d  M.  R,  R,  Co,  112  U.  S.  123(28:  678);  Detroit  tition  for  rehearing  may  be  held  to  have 

City  R,  Co.  V.  Outhard,  114  U.  S.  133(29:  118);  constituted  such  claim.     The  validity  of  the 

I^ew  Orleans  Water  Works  Co,  v.  Louisiana  existence  of  the  court  and   ita   jurisdiction 

Sugar  Ref,  Co.  125  U.  S.  18  (31:  607).  over  the  crime  named  in  the  indictment  and 

A  federal  question,  not  presented  until  after  over  the  person  of  the  defendant  were  not 

the  decision  of  the  state  court  of  last  resort  has  drawn  in  question,  nor  was  the  validity  of 

been  rendered,  arises  too  late  to  give  this  court  the  laws  of  the  State,  except  after  judgment 

Jurisdiction  of  the  case.  and  upon  the  petition  for  a  rehearing.    The 

Susquehanna  Boom  Co.  v.  West  Branch  Boom  usual  rule  is  that  a  contention  thus  delayed 

Co.  110  U.  S.  57  (28:  69);    Clark  v.  PennsyU  comes  too  late,  but  if  tliis  should  be  treated 

vania,  128  U.  S.  397  (32: 487);  Chappdl  v.  Brad-  as  an  exception,  on  the  ground  that  tlie  court 

thaw,  128  U.  S.  134(32: 370);  Warfieldy,  Chaffe,  of  appeals  permitted  argument  on  the  qucs- 

91  U.  S.  690  (23:  883).  tion  and  delivered  a  decision  and  opinion    l> 

Mr,  J.  Randolph  Burns,  for  plaintiff  in  upon  it,  yet,  where  the  misconception  of  the 

error,  against  motion.  application  of  the  Fourteenth  Amendment  if 
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80  obvious,  we  are  unwilling  to  retain  the 
cause  for  further  argument,  and  may  avail 
ourselves  of  the  rule  ordinarily  applicable 
to  the  afterthoughts  of  counsel. 
The  torit  of  error  is  diwnUsed. 


Jl]       GEORGE  P.  PACKER,  Plff,  in  Err., 

JAKE  BIRD  BT  aIh 
(8ee  8.  C  Reporter's  ed.  661-678.) 

A  latent  of  the  United  States,  describing  the  east- 
ern boundary  of  the  land  as  oommencing  at  a 
point  on  a  navigable  river,  which  was  on  the 
right  and  west  bank,  and  running  southerly  on 
its  margin,  does  not  embrace  an  island  within  it, 
and  does  not  carry  the  tlUe  of  the  plaintiff  hold- 
ing under  it  to  the  middle  of  the  stream,  nor  be- 
yond the  edge  of  the  stream. 

[No.  111.] 

Submitted  Dee,  3, 1890.    Decided  Jan,  19, 1891. 

rr  ERROR  to  the  Supreme  Court  of  the  State 
of  California  to  review  a  judgment  of  that 
court  affirming  a  judgment  of  the  Superior 
Court  of  the  County  of  Colusa  in  favor  of  de- 
fendants in  an  action  of  ejectment  brought  by 
George  F.  Packer  to  recover  possession  of  a 
tract  of  land  commonly  called  Packer's  Island, 
in  the  Sacramento  River,  California.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  W.  C.  Belcher,  for  plaintiff  in  error: 

If  the  river  mentioned  in  the  patent  were  not 
navigable  in  law,  the  lands  granted,  being 
bounded  by  the  "margin"  of  the  river,  would 
extend  to  the  thread  oi  the  stream. 

Ex petrte  Jennings,  6  Cow.  618;  Jonesv.  Sou- 
lard,  65  U.  S.  24  How.  41  (16:  604);  Rmardy, 
Ingersoll,  64  U.  S.  18  How.  881  (14: 1»9). 

This  river  is  navigable  and  the  grant  in  ques- 
tion extends  to  the  stream,  with  the  right  of 
access  to  the  channel 

St,  Paul  dt  P.  R,  Co.  ▼.  Sehurmeier,  74  U.  S. 
7  Wall.  287  (19:  7^;  St.  Clair  County  v.  Lov- 
ingston,  90  U.  S.  28  Wall.  46,  68  (28:  69,  62); 
Chaves  v.  Fisher,  5  Me.  69. 

Mr.  Chas*  N.  Foz  for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 
*^J  This  is  an  action  for  the  possession  of  an 
island,  embracing  about  eightv  acres  of  land, 
in  the  River  Sacramento,  within  the  County 
of  Colusa,  in  the  State  of  California.  The 
plaintiff  alleges  ownership  of  the  premises 
in  1867,  and  their  continued  ownershio  after- 
wards';  the  entry  of  the  defendants  thereon  in 
January^  1888,  without  right  or  title,  and 
their  continued  unlawful  possession  thereof 
ever  since,  to  his  damage  of  two  hundred 
dollars.  The  answer  of  the  defendants  is  a 
general  denial  of  the  allegations  of  the  com- 
plaint.   The  issues  were  tried  by  the  court, 

NoTB.— ITkit  patents  for  land  may  be  set  aside  for 
frauds  see  note  to  Miller  v.  Kerr,  5: 881. 

As  to  errors  in  surveys  and  descriptions  in  patents 
for  lands;  how  eonstrued^—see  note  to  Watts  v.  Llnd- 
■ey,  6: 428^ 

As  to  Icmd  grants  to  raUroads.  see  note  to  Kansas 
Pae.  R.  Co.  V.  Atchison,  T.  &  8.  F.  R.  Co.  28:  794. 
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without  the  intervention  of  a  jury,  by  stip 
ulation  of  the  parties.  The  court  found  for 
the  defendants,  and  directed  judgment  in 
their  favor.  A  motion  for  a  new  trial  was 
denied,  and  on  appeal  to  the  Supreme  Court 
of  the  State  the  judgment  and  the  order  re* 
fusing  a  new  trial  were  both  affirmed.  To 
review  that  judgment  the  case  is  brought  to- 
this  court. 

The  River  Sacramento  is  navigable  from 
its  mouth  or  outlet  to  a  point  above  the  prem- 
ises in  controversv.  Indeed,  it  is  one  of  th» 
great  rivers  of  the  State,  and  is  navigable 
over  two  hundred  and  fifty  miles. 

The  muniments  of  title,  introduced  by  th» 

Elaintiff,  consisted  of  a  patent  of  the  United 
tates,  issued  in  December,  1857,  to  Francis 
Larkin  and  others,  for  a  tract  of  land  in  the 
County  of  Colusa,  known  as  the  rancho  of 
Larkin's  children ;  a  decree  partitioning  the 
land  among  the  patentees,  and  intermediate 
conveyances  from  one  of  them  to  the  plain- 
tiff. In  June,  1857,  a  survev  of  the  land 
covered  bv  the  patent  was  made  by  the  proper 
uuicers  of  the  united  States,  pursuant  to  a 
decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
rendered  in  January,  1856,  confirming  an  im- 
perfect Mexican  grant  of  the  tract,  and  ascer- 
taining and  determining  its  location.  That 
decree  describes  the  land  as  follows : 

"Commencing  at  the  northerly  boundary 
line  of  said  rancho,  at  a  point  on  the  Sacra- 
mento River,  just  two  leagues  northerly  from 
the  rancheria  called  Ix>jot,  and  running 
southerly  on  the  margin  of  said  river,  to  a 
point  which  is  five  leagues  south  of  the  place- 
of  beginning;  thence  west  two  leagues; 
thence  north  in  a  parallel  line  with  said 
river,  and  two  leagues  therefrom,  five- 
leagues  ;  and  thence  east  two  leagues  to  the- 
place  of  beginning,  and  so  as  to  contain  the- 
area  of  ten  square  leagues  within  said  lines.* 

The  survey,  which  is  incorporated  in  th» 
patent,  describes  the  eastern  boundarjr  line- 
of  the  tract  as  commencing  at  a  certain  oak 

Sost  **on  the  right  bank  oi  the  Sacramento> 
[iver, "  and  thence  **  traversing  the  right  bank, 
of  the  Sacramento  River  down  stream"  cer- 
tain courses  and  distances. 

Among  other  things  the  court  found  that 
from  1853  to  1858,  and  both  prior  and  subse- 

Suent  thereto,  the  waters  of  the  Sacramenta 
[iver  divided  into  two  streams  at  the  upper 
or  northerly  end  of  the  island  in  controversy ; 
that  one  of  the  streams  flowed  through  a. 
channel  extending  around  the  easterly  side 
of  the  island,  ana  the  other  through  a  chan- 
nel extending  around  the  westerly  side ;  that 
during  this  period  both  of  the  channels  were 
plain  and  well  defined,  and  had  high  banks, 
and  the  waters  of  the  river  fiowed  and  still 
continue  to  flow  through  both  of  them  at  all 
seasons  of  the  year;  that  the  two  channels^ 
and  streams  of  water  reunited  at  the  lower  or 
southerly  end  of  the  island ;  and  that  each  of 
the  channels  and  streams  constituted  a  part 
of  the  Sacramento  River,  which  was  naviga- 
ble, **  both  in  fact  and  by  statute ;"  that  dur- 
ing the  greater  portion  of  each  year  the  chan* 
nel  on  the  westerly  side  of  the  land  in  dispute 
was  naviflrable,  and  was  during  the  period 
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mentioned  actually  navigated ;  but  that  the 
usual  and  most  direct  route  for  steamers  was 
«long  the  channel  running  east  of  the  island. 

The  question  present^  is,  whether  the 
patent  of  the  United  States,  describing  the 
eastern  boundary  of  the  land  as  commencing 
nt  a  point  on  the  titer ,  which  was  on  the  right 
and  west  bank,  and  running  southerly  on  ite 
margin,  embraces  the  island  within  it,  or 
whether,  notwithstanding  the  terms  of  appar- 
ent limitation  of  the  eastern  boundary  to  the 
margin  of  the  river,  the  patent  carries  the 
title  of  the  plaintiff  holding  under  it  to  the 
middle  of  the  stream.  The  contention  of 
the  plaintiff  is  that  the  land  granted  and  pat- 
ented, beinff  bounded  on  the  river,  extends 
to  the  midale  of  the  stream,  and  thus  in- 
cludes the  island.  It  does  not  appear  in  the 
record  that  the  waters  of  the  river  at  the 
point  where  tibe  island  is  situated  are  affected 
by  the  tides ;  but  it  is  assumed  that  such  is 
not  thp  case.  The  contention  of  the  plaintiff 
proceMs  upon  that  assumption. 

It  is  undoubtedly  the  rule  of  the  common 
law  that  the  title  of  owners  of  land  border- 
ing on  rivers  above  the  ebb  and  flow  of  the 
tide  extends  to  the  middle  of  the  stream,  but 
that  where  the  waters  of  the  river  are  affected 
by  the  tides,  the  title  of  such  owners  is  lim- 
ited to  ordinary  high- water  mark.  The  title 
to  land  below  that  mark  in  such  cases  is 
vested  in  England  in  the  crown,  and  in  this 
country  in  the  State  within  whose  boundaries  > 
the  waters  lie,  private  ownership  of  thedcils 
under  them  being  deemed  inconsistent  with 
667]  the  interest  of  the  public  at  large  in  their 
use  for  purposes  of  commerce.  In  Enj2:land 
this  limitation  of  the  right  of  the  riparian 
owner  is  confined  to  such  navigable  rivers  as 
are  affected  by  the  tides,  because  there  the 
ebb  and  flow  of  the  tide  constitute  the  usual 
test  of  the  navigability  of  the  streams.  No 
rivers  there,  at  least  none  of  any  considerable 
extent,  are  navigable  in  fact,  which  are  not 
subject  to  the  tiaes.  In  this  country  the  sit- 
uation is  wholly  different.  Some  of  our 
rivers  are  navigable  for  many  hundreds  of 
miles  above  the  limits  of  tide- water,  and  by 
vessels  larger  than  any  which  sailed  on  the 
«eas  when  the  common-law  rule  was  estab- 
lished. A  different  test  must  therefore  be 
nought  to  determine  the  navigability  of  our 
rivers,  with  the  consequent  rights  both  to 
the  public  and  the  riparian  owner,  and  such 
test  is  found  in  their  navigable  capacity. 
Those  rivers  are  regarded  as  public  naviga- 
ble rivers  in  law  which  are  navigable  in  fact. 
And,  as  said  in  the  case  of  The  Daniel  Ball, 
77  U.  S.  10  Wall.  557,  563  [19:  9»9,  1001], 
"they  are  navigable  in  fact  when  they  are 
used,  or  are  susceptible  of  bein^  used,  in 
their  ordinary  condition,  as  highways  for 
commerce,  over  which  trade  and  travel  are  or 
may  be  conducted  in  the  customary  modes  of 
trade  and  travel  on  water." 

The  same  reasons,  therefore,  exist  in  this 
country  for  the  exclusion  of  the  right  of  pri- 
vate ownership  over  the  soil  under  navigable 
waters,  when  they  are  susceptible  of  being 
used  as  highways  of  commerce  in  the  ordi- 
nary modes  of  trade  and  travel  on  water,  as 
wlien  their  navigability  is  determined  by  the 
tidal  test.     It  is,  indeed,  the  susceptibility 


to  use  as  highways  of  commerce  which  gives 
sanction  to  the  public  right  of  control  over 
navigation  upon  them,  and  consequently  to 
the  exclusion  of  private  ownership,  either  of 
the  waters  or  the  soils  under  them.  The 
common-law  doctrine  on  this  subject  prevail- 
ing in  England  is  held  in  some  of  the  States, 
but  in  a  large  number  has  been  considered  as 
inapplicable  to  the  navigable  waters  of  the 
country,  or  even  if  prevailing  for  a  time  has 
given  way,  or  been  greatly  modifled,  under 
the  different  conditions  there. 

It  has  been  adopted  in  most,  if  not  all,  of 
the  New  England  States.  In  New  York,  in 
the  earlier  cases,  it  was  considered  as  in  [i 
force ;  and  in  Ex  parte  Jennings,  6  Cow.  518, 
was  formally  declared.  There  a  patent  of 
lands  by  the  State,  bounded  on  ^ke  margin  cf 
a  river  above  tide -water,  was  held  to  carry 
the  land  granted  to  the  middle  of  the  stream, 
the  court  stating  that  the  rule  was  otliemise 
where  the  land  was  bounded  on  a  navigable 
river,  but  adding  that  by  the  term  "  naviga- 
ble river,"  the  law  did  not  mean  such  as  is 
navigable  in  common  parlance ;  that  the 
smallest  creek  might  be  so  to  a  certain  extent 
as  well  as  the  largest  river,  without  being 
legally  a  navigable  stream ;  and  that  the  term 
has  in  law  a  technical  meaning,  and  applies 
to  all  streams,  rivers  or  arms  of  the  sea 
where  the  tide  ebbs  and  flows.  This  doctrine 
was  modified  and  finally  overruled  in  subee- 
quent  cases. 

In  People  v.  Canal  Appraisers,  83  N.  Y.  461, 
499,  the  whole  subject  of  the  rights  of  ri- 
parian owners  on  navigable  streams,  whether 
affected  or  not  by  the  ebb  and  flow  of  the 
tide,  was  elaborately  considered,  with  a  care- 
ful examination  of  the  adjudged  cases  in  the 
different  States,  and  the  conclusion  rau^ed 
was  against  the  applicability  of  the  common- 
law  rule  in  this  country.  The  court  in  its 
opinion  refers  to  the  great  embarrassment  ex- 

fterienced  by  courts,  judges  and  text- writers 
n  applying  the  principles  of  the  common 
law  to  the  waters  of  this  continent,  the  va- 
riant conclusions  reached  by  them  and  the 
contradictorv  and  unsatisfactory  reasons 
given  for  tne  results  arrived  at;  and  aiter 
tracing  the  progress  of  judicial  discussion 
of  the  doctrine  of  the  common  law  on  the 
subject,  it  expresses  satisfaction  that  the  dis- 
cussion had  culminated  in  the  decision  by 
the  court  of  ultimate  appeal  repudiating  the 
applicability  of  the  doctrine  to  the  rivers  of 
that  State,  and  establishing  what  it  terms 
"the  better  doctrine  of  the  civil  law." 

In  Pennsylvania  the  common-law  doctrine 
was  never  recognized.  In  Monongahda  Bridge 
Co.  V.  Kirk,  46  Pa.  U3,  120,  the  Supreme 
Court  of  that  State,  in  holding  that  the  Kiver 
Monongahela  was  a  navigable  stream,  and 
that  its  soil  up  to  low-water  mark,  and  the 
river  itself,  were  the  property  of  the  Com- 
monwealth, said: 

**■  We  are  aware  that  by  the  common  law  of 
England  such  streams  as  the  Mississippi,  the 
Missouri,  the  Rivers  Amazon  and  Platte,  the  [6 
Rhine,  the  Danube,  the  Po,  the  Nile,  the 
Euphrates,  the  Ganges  and  the  Indus  were 
not  navigable  rivers,"  but  were  the  subject  of 
private    property,    whilst    an    insignificant 
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creek  in  a  small  Island  was  elevated  to  the 
•dignity  of  a  public  river,  because  it  was  so 
near  the  ocean  that  the  tide  ebbed  and  flowed 
up  the  whole  of  its  petty  course.  The  Roman 
law,  which  has  pervaded  Continental  Europe, 
and  which  took  its  rise  in  a  country  where 
there  was  a  tideless  sea,  recognized  all  rivers 
as  navigable  which  were  reiHly  so,  and  this 
-common -sense  view  was  adopted  by  the  early 
founders  of  Pennsylvania,  whose  province 
was  intersected  by  large  and  valuable 
streams,  some  of  which  are  a  mile  in 
breadth. " 

In  the  courts  of  the  Western  States  there 
is  much  conflict  of  opinion,  some,  like  the 
courts  of  Illinois,  adopting  the  common-law 
rule  to  its  fullest  extent;  and  others,  like  the 
-courts  of  Iowa,  repudiating  its  application 
in  determining  the  navigability  of  the  great 
rivers,  and  the  rights  of  riparian  owners 
upon  them.  A  very  elaborate  consideration 
of  the  adjudged  cases  on  the  subject  is  found 
in  MeManus  v.  Caifnichael,  8  Iowa,  1.  In- 
deed, the  opinion  of  the  Supreme  Court  of 
Iowa  in  that  case,  and  the  opinion  of  the 
Court  of  Appeals  of  New  York  in  Pe<^  ▼. 
CaruU  Appraisers,  above  cited,  contain  an  ex- 
haustive and  instructive  consideration  of  the 
whole  subject,  with  a  careful  review  of  the 
decisions  of  the  courts  of  the  States.  In  this 
case  we  accept  the  view  of  the  Supreme  Court 
of  California  in  its  opinion  as  expressini?  the 
law  of  that  State,  **  that  the  Sacramento  River 
being  navigable  in  fact,  the  title  of  the  plain- 
tiff extendi  no  farther  than  the  edge  of  the 
stream. "    Lux  v.  Hanqin,  69  Cal.  255. 

The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construction 
Adopted  by  the  States  for  their  grants ;  but 
whatever  incidents  or  rights  attach  to  the 
ownership  of  property  conveyed  by  the  gov- 
ernment will  be  determinea  by  the  States, 
subject  to  the  condition  that  their  rules  do 
not  impair  the  efficacy  of  the  grants  or  the 
use  and  enioyment  oi   the  property  by  the 

grantee.  As  an  incident  of  such  ownership 
le  right  of  the  riparian  owner,  where  the 
waters  are  above  the  influence  of  the  tide, 
will  be  limited  according  to  the  law  of  the 
State,  either  to  low  or  high  water  mark,  or 
will  extend  to  the  middle  of  the  stream.  It 
is  therefore  important  to  ascertain  and  de- 
termine what  view  will  be  taken  by  the 
courts  of  the  United  States  in  the  construc- 
tion of  grants  of  the  general  government  in 
conferring  ownership,  when  they  embrace 
lands  bordering  on  navigable  waters  above 
the  influence  of  the  tide.  How  far  will  such 
grants  be  deemed  to  extend  into  the  water,  if 
at  all  ?  From  the  conflicting  decisions  of  the 
state  courts  cited,  it  is  evident  that  there  is 
no  such  eeneral  law  on  the  subject  as  will 
be  deemed  to  control  their  construction. 

In  the  courts  of  the  United  States  the  rule 
of  the  common  law  in  determining  the  navi- 
eability  of  rivers,  and  the  effect  thereof  upon 
tiie  Jurisdiction  of  the  court,  has  been  disre- 

Sirded  since  the  decision  of  the  case  of  Hu 
eneme  Chief,  58  U.  S.  12  How.  448,  455  [18 : 
1058,  1063].  This  court  there  said  that  there 
was  nothing  in  the  ebb  and  flow  of  the  tide 


which  made  a  stream  suitable  for  admiralty 
jurisdiction,  nor  anything  in  the  absence  of 
the  tide  that  rendered  it  unfit;  that  if  a 
stream  was  a  public  navigable  water,  on 
which  commerce  was  carried  on  between  dif- 
ferent States  and  nations,  the  reason  for  t^e 
jurisdiction  was  precisely  the  same ;  and  that 
any  distinction  made  on  that  account  was 
merely  arbitrary,  without  any  foundation  in 
reason,  and  indeed  would  seem  to  be  incon- 
sistent with  it.  The  eminent  chief  justice 
who  delivered  the  opinion  in  that  case  ex- 
plained how  in  England  the'ebb  and  flow  of 
the  tide  became  the  test  of  the  navifrability 
of  a  stream,  as  we  have  stated  it  above ;  that 
there  tide- waters,  with  a  few  small  and  un- 
important exceptions,  meant  nothing  more 
than  public  rivers  as  contradistinguished 
from  private  ones ;  and  that  hence  arose  the 
doctrine  of  admiralty  jurisdiction,  which 
was  confined  to  the  ebb  and  flow  of  Uie  tide ; 
in  other  words,  to  public  navigable  waters. 
He  then  added :  "As  the  English  deflnition 
was  adopted  in  our  courts,  and  constantly 
used  in  judicial  proceedings  and  forms  of 
pleading,  borrowed  from  England,  the  pub- 
lic character  of  the  river  was  in  process  of 
time  lost  sight  of,  and  the  jurisdiction  of  the 
admiralty  treated  as  if  it  was  limited  by  the 
tide.  The  description  of  a  public  navigable 
river  was  substituted  in  tne  place  of  the 
thing  intended  to  be  described.  And  tmder 
the  natural  influence  of  precedents  and  estab- 
lished forms,  a  definition  originally  correct 
was  adhered  to  and  acted  on,  after  it  had 
ceased,  from  a  change  in  circumstances,  to  be 
the  true  description  of  public  waters." 

In  Barney  y.  Keokuk,  94  U.  8.  824  [24: 
224],  the  same  subject  in  some  of  its  features 
was  under  consideration  in  this  court,  and 
the  language  used  is  especially  applicable  to 
cases  like  the  one  before  us.  Tnat  action 
was  against  the  City  of  Keokuk  and  a  steam 
packet  company,  to  recover  the  possession  of 
certain  premises  occupied  by  them  with  rail- 
road tracks,  buildings  and  &eds  on  the  bank 
of  the  Mississippi  River,  and  in  that  city. 
The  court,  in  considering  the  question  pre- 
sented, observed  that  "the  confusion  of  nav- 
igable with  tide  water,  found  in  the  monu- 
ments of  the  common  law,  long  prevailed  in 
this  country,  notwithstanding  the  broad  dif* 
ferences  existing  between  the  extent  and 
topography  of  the  British  Island  and  that  of 
the  American  Continent.  It  had  the  influent  a 
for  two  generations  of  excluding  the  admir- 
alty jurisdiction  from  our  rreat  rivers  and 
inland  seas ;  and  under  the  like  influence  it 
laid  the  foundation  in  many  States  of  doc- 
trines with  regard  to  the  ownership  of  the 
soil  in  navieable  waters  above  tide -water  at 
variance  with  sound  principles  of  public  pol- 
icy. Whether,  as  rules  of  property,  it  would 
now  be  safe  to  change  these  doctrines  where 
they  have  been  applied,  as  before  remarked, 
is  for  the  several  States  themselves  to  deter- 
mine. If  they  choose  to  resign  to  the  ripa- 
rian proprietor  rights  which  properly  belong 
to  them  in  their  sovereign  capacity,  it  is  not 
for  others  to  raise  objections.  In  our  view 
of  the  subject  the  correct  principle  was  laid 
down  in  Martin  v.  WaddM.  41  U.  8.  16  Pet. 
867  [10:  997]  ;  PMard  t.  Hagan,  44  U.  8.  8 
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How.  212  [11 :  565],  and  Ooodtitle  ▼.  JSTiMd, 
60  U.  8.  9  How.  471  [18 :  220] .  These  cases 
related  to  tide-water,  it  is  true;  but  thej 
enunciate  principles  which  are  equally  ap- 
plicable to  all  navigable  waters.  And  since 
this  court,  in  the  case  of  The  Oeneses  Chief, 
58  U.  8.  12  How.  448  [18 :  10581.  has  declared 
that  the  Great  Lakes  and  other  navigable 
waters  of  the  country,  above  as  well  as  be- 
low the  flow  of  the  tide,  are,  in  the  strictest 
sense,  entitled  to  the  denomination  of  navi- 

172]  gable  waters,  and  amenable  to  the  admiralty 
jurisdiction,  there  seems  to  be  no  sound  rea- 
son for  adhering  to  the  old  rule  as  to  the  pro- 
prietorship of  the  beds  and  shores  of  such 
waters.  It  properly  belongs  to  the  States  by 
their  inherent  sovereignty,  and  the  United 
States  has  wisely  abstained  from  extending 
(if  it  could  extend)  its  survey  and  grants  be- 
yond the  limits  of  high  water." 

The  legislation  of  Congress  for  the  survey 
of  the  public  lands  recognizes  the  general 
rule  as  to  the  public  interest  in  waters  of 
navigable  streams  without  reference  to  the 
existence  or  absence  of  the  tide  in  them.  As 
early  as  1796,  in  an  Act  providing  for  the 
sale  of  such  lands  in  the  territory  noithwest 
of  the  River  Ohio  and  above  the  mouth  of 
Kentucky  River,  Congress  declared  ^'that  all 
navigable  rivers  within  the  territory  to  be 
disposed  of  by  virtue  of  the  Act  shall  be 
deemed  to  be  and  remain  public  highways ; 
and  that  in  all  cases  where  the  opposite  banks 
of  any  stream,  not  navigable,  shall  belong 
to  different  persons,  the  stream  and  the  bed 
thereof  shall  become  common  to  both."  Act 
of  May  18,  1796,  §9(1  Stat.  468) . 

In  St,  Paul  db  P.  JR.  Co.  v.  Schurrheier,  74 
U.  S.  7  Wall.  272,  288  [19:  74,  78],  the  court 
•aid  that  in  view  of  this  legislation  and  other 
similar  Acts  it  did  not  **  hesitate  to  decide 
that  Congress,  in  making  a  distinction  be- 
tween streams  navigable  and  those  not  navi- 
eable,  intended  to  provide  that  the  common- 
law  rules  of  riparian  ownership  should  apply 
tc  lands  bordering  on  the  latter ;  but  that  the 
title  to  lands  boraering  on  navigable  streams 
should  stop  at  the  stream,  and  that  all  such 
streams  should  be  deemed  to  be  and  remain 
public  highways."  The  same  rule  applies 
when  the  survey  is  made  and  the  patent  is 
issued  upon  a  confirmation  of  a  previously 
existinfi"  right  or  equity  of  the  patentee  to 
the  lands,  which  in  the  absence  of  such  right 
or  equity  would  belong  absolutely  to  the 
United  States,  unless  the  claim  confirmed  in 
terms  embraces  the  land  under  the  waters  of 
the  stream. 

The  language  of  the  decree  of  confirmation 
describing  the  tract  confirmed,  and  the  lan- 
guage of  the  survey  incorporated  in  the  pat- 
ent, both  clearly  indicate  that  the  margin  of 
the  river  was  intended  as  the  eastern  lx)undary 

673]  of  the  tract  confirmed,  and  we  find  nothing 
either  in  any  Act  of  Congress  or  in  any  de- 
cision of  the  federal  courts  which  would  en- 
large the  effect  of  the  grant.  The  title  of 
one  claiming  under  the  patent  does  not,  there- 
fore, extend  oeyond  the  edge  of  the  stream. 

The  judgment  qf  the  court  below  U  accordingly 
affirmed, 
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EDWARD  D.  EGAN,  AfpL.  f^l 

JAMES  T.  CLA8BEY. 

(See  8.  a  Reporter^  ed.  664-a8U 

Want  qf  exeeption». 

Where  there  are  no  ezoeptions  in  the  record,  and 
the  only  error  asslffncd  is  that  the  ooort  erred  Id 
not  Rl vlDfir  judgment  In  favor  of  the  plaintiff,  and 
the  pleadings  and  flndJngs  fully  sustain  th* 
Judgment,  it  will  be  affirmed. 

[No.  117.] 

Submitted  Dec.  1, 1890.    Decided  Jan.  19, 1891. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  in  favor  of 
defendant  in  an  action  to  recover  the  value  of 
shares  of  stock  in  a  mining  company. 
Affirmed, 
Statement  by  Mr  Justice  lounitr : 
This  was  an  action  at  law,  broujeht  in  one  of 
the  Territorial  Courts  of  Utah  Territory,  by 
Edward  D.  Eean  against  James  T.  Clasbey,  to 
recover  the  value  of  1,475  shares  of  stock  of  the 
Bannock  Gold  and  Silver  Mining  Company,  a 
corporation  organized  under  the  laws  of  that 
Territory,  which,  it  was  alleged,  had  been  re- 
ceived by  the  defendant,  in  excess  of  the  num- 
ber to  which  he  was  entitled,  under  the  follow- 
ing agreement: 

"Salt  Lake  City,  llth  Sept,  1885. 

"This  agreement,  entered  into  on  this  the 
eleventh  day  of  September,  1885,  by  and  be- 
tween Ed.  D.  Egan,  party  of  the  first  part,  and 
James  T.  Clasbey,  partv  of  the  second  part, 
and  both  of  Salt  Lake  City  and  County,  Utah 
Territory: 

"That  said  Ed.  D.  Egan,  party  of  the  first 
part,  does  hereby  agree  to  deliver  to  James  T. 
Clasbey,  party  of  the  second  part,  stock  in  the 
mining  claim  at  present  known  as  Martin's 
Horn  silver  mine,  and  situated  near  Lava  Beds, 
Idaho  Territory. 

"The  amount  of  said  stock  to  be  of  the  yalne 
of  five  thousand  ($5,000)  dollars,  at  its  original 
cost;  and  it  is  further  agreed  that  if  said  stock 
is  not  issued  the  said  Ed.  D.  Egan,  party  of 
the  first  part,  does  agree  to  deliyer  to  said 
James  T.  Clasbey,  party  of  the  second  part,  a  [IK 
deed  for  a  portion  of  the  aforesaid  minine 
property,  said  deed  to  be  equivalent  to  stock  oa 
the  amount  of  five  thousand  ($5,000)  dollars. 

*<E.  D.  Egan. 
"J.  T.  Clasbey. 

"Witness:  H.  J.  Love. 

"$5,000.   Salt  Lake  City,  llth  Sept.,  1885. 

"Received  of  James  T.  Clasbey  the  sum  of 
five  thousand  ($5,000)  dollars. 

"This  sum  is  in  payment  for  the  stock  or 
deed  mentioned  in  an  agreement  signed  by  me 
this  day.  E.  D.  Egan.** 

The  complaint  alleged  that  on  the  16th  of 
September,  1885,  said  corporation  was  formed, 
as  contemplated,  between  the  owners  of  the 
other  three  fourths  of  said  mine,  and  the  plain- 
tlfT  and  defendant  as  the  owners  of  the  remain- 
ing one  fourth;  that  the  amount  of  the  capitaf 
of  said  corporation  was  $10,000,000,  diTided 
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Into  100,000  shares  of  tbe  face  or  |>ar  value  of 
$100  each,  making  one  fourth  interest  in  said 
mininj^  property  represent  25,000  shares;  that 
the  original  coat  of  said  stock  was  sixty -two 
and  one  half  cents  per  share,  being  $62,500  in 
the  agin^gate  for  such  entire  stock;  that  plain- 
tiff was  entitled  under  said  agreement  to  17,000 
shares  of  such  stock,  and  the  defendant  to  8,000 
shares  thereof,  being  together  one  fourth  of  the 
entire  stock,  and  it  being  agreed  by  the  two 
parties  that  such  was  tbe  cost  and  proper  divis- 
k>Q  between  them  of  such  stock;  but  that  in 
the  articles  of  incorporation,  by  a  mistake  and 
inadvertence  on  the  part  of  the  draftsman  of 
tbe  instrument,  15,000  shares  were  erroneously 
set  down  as  subscribed  by  plaintiff,  Egan,  and 
10.000  shares  by  defendant.  Clasbey;that  after 
said  instrument  was  read  to  plaintiff  he  refused 
to  sign  the  same  as  written  on  account  of  the 
mistake  therein,  but  upon  the  distinct  agree- 
ment and  understanding  between  defendant 
and  plaintiff  that  the  niistake  should  be  cor- 
rectCHd,  as  between  themselves,  so  that  plaintiff 
should  receive  17,000  and  defendant  only  8.000 
shares  of  stock,  the  plaintiff,  in  consideration 
of  the  defendant's  promise  to  turn  over  to  him 
2,000  shares  of  the  10,000  so  allotted  to  him, 
signed  said  articles,  and  the  stock  was  issued 
according  to  the  terms  of  the  articles  of  incor- 
poration as  executed;  and  that  afterwards  de- 
fendant did  turn  over  to  plaintiff  525  shares  of 
said  excess,  leaving  a  balance  of  1,475  shares, 
which  the  defendant  retained  and  refused  to 
turn  over,  and  still  refuses,  although  the  plain- 
tiff has  demanded  the  same  of  him. 

The  plaintiff  farther  averred  the  value  of  the 
stock  to  be  $3  per  share  at  the  date  of  the  suit, 
sniLasked  judgment  against  the  defendant  for 
$4,4!25,  "with  interest  from  the  date  hereof  at 
the  rate  of  ten  per  cent  per  annum." 

The  defendant  denied  on  his  part  the  mak- 
ing of  any  agreement  with  the  plaintiff  other 
than  that  first  set  forth  in  the  complaint  He 
further  denied  that  the  original  cost  of  said 
mining  property,  or  of  its  equivalent,  the  cap- 
italizeid  stock,  was  $62,600,  and  averred  that  it 
was  onlv  $50,000.  He  denied  that  he  ever 
agreed  that  such  was  the  cost  of  said  stock, 
and  that  tbe  proper  division  thereof  was  as 
stated  in  the  complaint.  He  denied  that  there 
was  any  mistake  in  drafting  said  articles  of  in- 
corporation, or  that  there  was  any  agreement 
between  himself  and  plaintiff  to  transfer  anv 
portion  of  the  stock  allotted  to  him  in  said  arti- 
cles to  plaintiff ,  and  averred  that  at  the  time  of 
making  said  contract  plaintiff  held  an  option 
to  purchase  one  fourth  of  said  mining  prop- 
erty, but  that,  being  without  means  to  perfect 
on  his  part  the  purchase  under  said  option, 
plaintiff  applied  to  defendant  to  contribute 
$5,000  to  the  purchase  thereof,  with  tbe  under- 
standing that  the  defendant  should  share  in 
such  purchase  in  such  proportion  as  the  $5,000 
shoula  bear  to  the  cost  of  such  purchase,  and 
thereupon  he  paid  plaintiff  the  $5,000,  and  said 
contract  of  September  11,  1885,  was  executed; 
that  thereupon  the  plaintiff  perfected  said  pur- 
chase, and  at  once  thereafter  said  corporation 
was  formed,  but  that  defendant  did  not  then 
know  the  actual  cost  of  said  property,  or  of 
such  stock,  and  no  agreement  as  to  any  definite 
number  of  shares  bad  been  made  between 
them;  that  afterwards,  and  before  defendant 
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was  aware  of  the  cost  of  said  property  or  of 
such  stock,  he  delivered  to  the  plaintiff  625 
shares  of  said  stock,  not  as  a  conceded  right  or 
in  settlement  of  any  claim  of  plaintiff,  but  at  [66 
plaintiff's  request.  In  order  to  enable  him  to 
fulfill  contracts  of  sale  made  by  him;  that  after 
learning  that  the  actual  original  cost  of  said 
property  and  stock  was  only  $50,000,  and  that 
he,  defendant,  under  his  contract,  was  entitled 
to  have  10,000  shares,  and  that  plaintiff  was 
entitled  to  15, 000  shares,  he  demanded  of  plain- 
tiff 625  shares  of  stock,  which  plaintiff  ref used» 
and  claimed  that  the  original  cost  was  sixty- 
two  and  one  half  cents  per  share;  that  the 
claim  of  plaintiff  is  unjust;  that  the  defendanf. 
is  entitled  to  525  shares.;which  plaintiff  has 
converted  to  his  own  use;  that  the  stock  is 
worth  $8  per  share;  and  he  therefore  prayed 
judcrment  against  the  plaintiff  for  the  sum  of 
$1,575. 

A  jury  having  been  waived,  the  case  was 
tried  by  the  court  upon  the  pleadings  and 
proofs,  both  oral  and  documentary. 

The  following  findings  of  fact  and  conclu- 
sions of  law  by  the  trial  court  clearly  set  forth 
the  material  facts  in  the  case: 

"1.  The  plaintiff  and  defendant,  on  the  llth 
day  of  September,  1885,  entered  into  the  writ- 
ten contract  exhibited  in  the  complaint,  where- 
by plaintiff,  in  consideration  of  the  sum  of 
$5,000,  then  delivered  to  him  by  the  defendant 
towud  the  purchase  of  one  fourth  undivided 
of  the  Martin's  Horn  silver  mine,  at  Era,  Idi^o, 
agreed  to  deliver  to  the  defendant  stock  in  such 
mining  claim  in  amount  equal  to  $5,000,  at  its 
original  cost;  and,  further,  that  if  such  stock 
was  not  issued  he  would  deliver  to  defendant 
a  deed  to  be  equivalent  to  stock  of  the  amount 
of  $5,000. 

"3.  Plaintiff  and  others  bought  an  option  on 
said  mine,  paying  therefor  $6,000,  from  one 
Chambers  (such  price  including  $5,000  paid  by 
Chambers  to  Mortin,  the  owner  of  the  mine,  on 
said  option,  and  $1,000  expenses  incurred  by 
Cbamoers),  and  on  the  12th  of  September,  1885, 
paid  to  Martin  $5,000,  the  balance  of  the  pur< 
chase  money. 

"8.  On  the  16th  of  September,  1885,  a  cor- 
poradon  was  organized  by  the  purchasers  and 
others  associated  with  them  to  work  said  mine, 
called  the  Bannock  Gk)ld  and  Silver  Mining 
Company  of  Idaho,  on  a  basis  of  100,000  shares 
of  capital  stock,  one  fourth  of  which  (25,000 
shares)  were  to  be  allotted  to  plaintiff  and  de-  [661 
fendant,  to  be  divided  between  them  according 
to  their  said  contract 

'*4.  Plaintiff  contributed  one  fourth  of  the 
$6,000  paid  to  Chambers  and  one  fourth  of  the 
$50,000  paid  to  Martin,  using,  with  his  own 
money,  tbe  said  $5,000  delivered  to  him  by  de- 
fendant. 

"5.  On  the  organization  of  the  corporation 
the  mine  was  conveyed  to  it,  and  plaintiff  and 
four  other  corporators  voluntarily  loaned  and 
advanced  to  tbe  corporation  $2,(K)0,  of  which 
sum  plaintiff  contributed  $500. 

"6.  Soon  after  the  organization  of  the  cor- 
poration, by  consent  and  on  motion  of  the 
plaintiff,  the  corporation  assumed  and  paid  a 
debt  of  $5,(X)0  to  one  McMasters,  which  had 
been  incurred  by  plaintiff  and  one  Thum.  the 
original  holders  of  said  option,  and  afterward 
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the  corporation  paid  a  claim  for  labor  on  the 
mine  peDding  the  option,  which  claim  was  es- 
timated at  $1,500.  but  the  amount  actually 
paid  thereon  to  Martin  was  $2,127,  paid  by  the 
corporation  through  plaintiff,  its  superintend- 
ent. The  corporation  also,  in  November,  1885, 
out  of  its  net  earnings  refunded  to  the  contribu- 
tors the  $6,000  paid  to  Chambers  and  the  $2,000 
advanced  as  aforesaid,  of  which  the  plaintiff 
received  $2,000,  the  portion  advanced  bv  him. 
The  advances  and  loan  thus  repaid  and  debts 
assumed  and  paid  by  the  corporation  amount 
to  $14,127,  leaving  the  sum  of  $50,000  as  the 
actual  outlay  bjr  plaintiff  and  the  other  pur- 
chasers of  the  mine. 

"7.  Of  the  $50,000  so  paid  by  the  purchasers 
the  plaintiff  paid  one  fourth,  or  $12,500  (using 
for  that  purpose  the  $5,000  delivered  to  him  by 
defendant). 

"8.  The  actual  oridnal  cost  of  the  25,000 
shares  of  stock  was  6fty  cents  per  share. 

"9.  When  the  corporation  was  about  to  be 
organized  the  plaintiff  claimed  that  the  cost  of 
st^k  was  62i  cents  per  share,  and  that  he  was 
entitled  to  subscribe  for  and  hold  17,000  shares 
and  the  defendant  only  8,000  shares,  but  there 
was  no  agreement  or  settlement  between  de- 
fendant and  plaintiff  as  to  the  claim  and  the 
matter  was  left  for  future  adjustment  by  plain- 
tiff and  defendant. 

"10.  About  the  month  of  December,  1885, 
defendant,  at  request  of  plaintiff,  delivered  to 
plaintiff  500  shares  of  stock  to  enable  the  latter 
to  fill  a  sale,  and  25  shares  which  plaintiff  de- 
sired to  give  to  another  person.  This  stock 
was  delivered  to  plaintiff  subject  to  the  adjust- 
ment of  their  stock  account. 

"11.  The  parties  never  agreed  upon  the  cost 
of  the  stock.  Plaintiff  demanded  1,475  shares 
of  stock  from  defendant,  but  defendant  refused 
to  comply,  and  plaintiff  brought  this  action. 
After  this,  and  before  answering,  defendant 
demanded  of  plaintiff  the  return  of  the  525 
shares  delivered  as  aforesaid,  which  was  re- 
fused by  plaintiff. 

"12.  The  value  of  said  stock  when  the  ac- 
tion was  brought  and  when  defendant  made 
bis  said  demand  was  and  is  now  three  dollars 
per  share. 

"As  conclusions  of  law  the  court  doth  find: 

"1.  That  the  plaintiff  was  entitled  to  sub- 
scribe for  and  hold  15,000  shares  of  said  stock, 
and  defendant  was  entitled  to  subscribe  for  and 
hold  10,000  shares. 

"2.  That  plaintiff  is  not  entitled  to  recover 
in  this  action,  but  the  defendant  is  entitled  to 
Judgment  against  the  plaintiff. 

"8.  That  on  his  counterclaim  the  defendant 
is  entitled  to  recover  from  the  plaintiff  the  value 
of  525  shares  of  said  stock,  viz.,  $1,675,  to- 
gether with  his  costs,  to  be  taxed* 


** 


Judgment  was  accordingly  entered  in  favor 
of  the  defendant  for  the  sum  of  $1,575.  That 
Judgment  having  been  affirmed  by  the  Supreme 
Court  of  the  Temtory  of  Utah,  the  present  ap- 
peal was  prosecuted. 

Mr.  J.  L.  Rawlins  for  appellant 

Mr,  Samuel  A«  Merritt  for  respondent. 


Mr,  Jvstuse 
of  the  court: 

M4 


delivered  the  opinion 


We  find  DO  ezceptfoni  in  the  recoid,  and  the 
onlv  error  assigned  is  that  the  oourt  erred  in  not 
giving  judgment  in  favor  of  the  plaintiff,  at  a 
necessary  legal  conclusion  from  the  findings  <^  l^ 
fact,  the  pleadings  and  the  proper  interpreta- 
tion of  the  contract  sued  on.  We  think  the 
findings  of  fact  conclusively  negative  this  con- 
tention. It  seems  that  both  pames  agree  (and 
it  is  the  only  point  on  which  tliey  are  agreed) 
that  according  to  the  terms  of  the  contract  of 
the  nth  of  September,  1885,  the  share  of  Clas- 
bey,  the  defendant,  in  the  25,000  shares  of  stock 
in  the  mining  corporation  was  to  be  determined 
by  the  original  cost  of  that  stock.  In  other 
words,  that  if  it  was  sixty-two  and  one  lialf 
cents  per  share,  Clasbey  was  entitled  to  a  sub- 
scription of  only  8,000  shares,  and  the  plaintiff 
Egan  to  17,000,  in  which  case  the  allotment  to 
Clasbey  in  the  articles  of  incorporation  was  put 
there  by  the  mistake  and  inadvertence  of  the 
draftsman,  and  subject  to  correctioQ  in  a  future 
adjustment  between  those  two  parties;  bat  if  it 
was  fifty  cents  a  share,  then  the  defendant  Clas* 
b^  was  entitled  to  10,000  shares  and  the  plain- 
tiff to  15,000  shares,  in  which  case  the  defend- 
ant was  under  no  obligation,  in  any  future 
adjustment  of  stock  between  them,  to  turn  over 
any  part  of  his  said  shares  to  plaintiff. 

The  decisive  question,  therefore,  to  be  deter- 
mined is.  What  was  the  original  cost  of  the 
25,000  shares  that,  under  the  contract,  were  to 
he  divided  between  the  parties  to  this  suit? 
The  eighth  finding  of  fact  says:  "The  actual 
original  cost  of  the  25,000  shares  was  fifty  cents 
per  share."  This,  in  our  opinion,  is  absoluteJr 
conclusive  against  the  claim  of  the  plaintiil 
Such  a  finding  cannot  be  twisted  and  turned 
into  a  conclusion  of  law.  Nor  do  we  consider 
as  well  taken  the  proposition  of  counsel  for 
the  appellant,  that,  as  a  finding  of  fact,  it  is  in- 
consistent, in  effect,  with  the  other  findings 
respecting  the  original  cost  of  either  the  mining 
property  or  its  equivalent,  the  capitalized  stock 
of  the  company.  It  is  insisted  that  these  find- 
ings show  that,  in  addition  to  the  original  price 
of  $50,000,  the  plaintiff,  with  other  members  of 
the  company,  advanced  divers  sums  that  in- 
creased the  amount  upwards  of  $62,000.  The 
reply  to  this  is,  that  the  findings  of  fact  show 
that*those  sums  were  advances  and  loans  made 
to  Uie  corporation,  were  treated  as  such  by  the 
plaintiff  and  those  who  contributed  with  him, 
and  were  refunded  to  them  out  of  the  net  earn-  _^. 
ings  of  said  corporation,  leaving  the  sum  of  1" 
$50,000  as  the  actual  outlay  by  plaintiff  and 
the  other  purchasera  of  the  mine.  They  can- 
not, therefore,  be  included  in  the  estimate  of 
the  oridnal  cost  as  between  the  two  parties  to 
this  smt. 

Equally  conclusive,  in  our  opinion,  is  the  10th 
finding  of  facts,  taken  in  connection  with  the 
8th,  upon  the  question  of  the  defendant's  coun- 
terclaim. It  appeara  from  that  findin/j^  that  the 
defendant,  at  the  request  of  the  plaintiff,  de- 
livered to  plaintiff  500  shares  of  stock  to  ena- 
ble the  latter  to  fill  a  sale,  and  25  shares  which 
the  plaintiff  desired  to  give  to  another  persoo. 
This  stock  was  deliver^  to  plaintiff,  sublecC 
to  the  adjustment  of  their  stock  account.  We 
think  the  pleadings  and  findings  in  this  cast 
fully  sustain  the  judgment  of  the  Supreme 
Court  of  Utah  Territory,  and  ii  ii  thertfare  qf* 
firmed, 

lt7  U.  & 


DuNCAH  y.  Nataku  Phohfbatk  Compact. 
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(See  B.  C  Beixirter'i  eO.  UT-WJ 

Suana  Iilandt  Aet—dot*  not  coj\fm-  drnter  < 
vidota  of  diteooerer^tttaU  at  wili — Act 
April  t,  1871. 

L  Under  the  Guado  lalandi  Act  of  Aivuat  : 
1836,  the  dlacOTGrer  of  the  deposit  of  rvumo  i 
the  Island  of  Navassa  had  Dot  such  an  cetate 
tntereat  u  to  entUle  bla  widow  to  dower, 

(.  The  whole  rlglit  conferred  bf  raid  Act  upon  t 
dlKovercT  and  blaanlgns  lis  license  to  occu] 
the  leland  for  the  purpose  of  rcmovlDK  the  guan 
thlsTfsht  cannot  laat  after  the  giiano  la  remove 

&  The  interest  of  the  dtoeoTerer,  the  huebnnd. 
It  on  poaalblf  be  congtderpd  at  an  estate  in  Ian 
!■  an  estate  at  the  will  of  the  United  atatea.  fro 
whom  ttwu  derived,  and  la  therefore  not  iub]e 
to  dower  at  oommon  law. 

4.  The  petitioner's  claJm  of  dower  ia  not  aided  1 
the  Act  or  Consresi  of  April  2.  IMS.  ofaap.  81,  1 
which  the  provuiloiu  of  the  Act  of  UU  are  e 
tended  to  the  widow,  beliv,  eieouton  or  admi 
latisuiivol  Buoh  dlacoverer,  because  her  hiubai 
hmd  died  before  its  passage,  and  because  the  i 
•ignment  of  his  right  to  Cooper  bad  been  leou 
Dlied  by  the  United  States  In  the  proclamation 
the  Prealdent. 

[No.  1208.1 
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APPEAL  from  a  decree  of  the  arcutt  Court 
of  the  United  Stales  for  ibe  District  of  Man- 
land,  dismissing  on  demurrer  the  petftlon  of  it- 
abella  Duncan  for  the  aselgnnipnt  lo  her  of 
doner  from  the  loterest  of  ber  hustund  tn  Ibe 
Island  of  Navassa,  a  Kuaiio  JElaod.    Affirmti, 

Tlie  fscts  are  gtaled  in  Ibe  opinion. 

Matrt.  Victor  Smith  and  D.  Eidridgt 
Monrot,  for  appellant: 

The  fact  that  the  tigbt  to  work  Kosno  b«dB 
was  a  right  of  profit  a  prtndre  from  tbe  mH 
makes  it  realty. 

Waabb.  Easem.  IS;  Mattot  t.  Motei,  8  6.  0. 
IM;  Chapman  v.  School  Ditt.  Ifo.  1,  1  Deady, 
118. 

A  license  to  dig,  coupled  nlth  aulhoril;  to 
take  anay,  is  an  incorporeal  hereditomcnL 

McSwioDey.  Minei.  249,  252,  268. 

Eiclusive  use  or  dominion  over  land  cairlet 
the  land  itself. 

8  Wasbb.  Real  Prop.  406;  Wade,  Hloei, 
S  T8. 

The  right  to  develop  and  woric  minet  ft 

Srop^ly,  and  it  may  l>e  aold,  mortgaged  and 
iberiied. 

Fi^be»  V.  (Irarqi,  84  U.  8.  767  (24:  814). 

It  Is  subject  lo  the  lans  of  descent  as  other 
property  aod  regarded  as  real  estate. 

Harrit  v.  Equator  Min.  itS.  Oo.S  McCrary, 
14:  Euff/iM  V.  Deriin,  33  Cal.  601;  i/utifa  v. 
OiOom,  1  [Jtab,  173;  havtmrth  v.  Butcher, 
4  Hont.  299;  Oropper  v.  fin;,  Id.  867;  Hop' 
kini  V.  JVojM,  Id,  560;  Campbell  v.  Bankin,  W 
U.  a  283  (25:  438). 


watt  to  Harburry  v.  Brlen.  \MVi. 
At  to  dotoer,  how  barred,  » 


Insbintaiiaous  seisin  creates  no  right  of  dower  in 
the  wife  of  vendee,  so  as  to  defeat  the  vendor^ 
lien.    BliloU  V.  FlAttor,  1  West.  Bep.  O,  IS  Ohio  Bt. 


iDd.  BTI. 

A  widow  la  not  entitled  to  dower  In  land  unless 
her  husband,  while  ther  were  married,  was  bene- 
Odallr  aelsed  Of  IL    Fontalnev.Dunlsp,  SKr.asi. 

nie  wife  of  a  devisee  is  entitled  to  one  third  of 
the  share  to  whlob  her  husband  was  euillled  in  re- 
malnder.  Rev.  StaL  1B81,  H£in.IS(»;rolti  v.  Wert, 
1  West.  Hep.  8K,  1C8  Ind.  (Ot.  \ 

Widow  proving  possession  during  oovertur*  li 
entllled  to  dower  unless  defendant  disproves  title. 
Stark  v.  Watson,  U  8.  C.  ZIG. 

The  riBhtof  dowor  bcln«B  legal  right,  and  fa- 
vorsd  t>y  the  courts,  the  wife  cannot  be  deprived 
of  It  I>r  a  testAmentarr  dlapoaltlon  In  ber  favor.  In 
the  nature  ot  a  Jointure,  so  as  lo  put  her  to  her 
eleotJon.  unless  the  teetalor  has  dcclored  the  same 
to  be  In  lieu  of  dower,  either  In  eiprees  wards  orb; 
iieoe«>r7  Implication.  Oburch  v.  Bull,  E  Denlo, 
4S0;  1  Pom.  Eq.  Jur.  Ul;  Cbapln  v.  Hill,  1  R.  L  UB; 
Ball's  Case.  1  Bland,  Ch.  flS:  Collins  v.  Carman.  B 
Md.  1103;  Wlsetey  v.  Flndlay,  B  Rand.  Sei:  Ambler  v. 
Norton,  4  Ben.  k  Mud.  2S,  U;  Blgglobotbem  v. 
Oomwell.  8  Oratt.  B3:  Blxon  v.  McCue.  It  Oratt. 
M);F10kettv.  Pear,  SBrev.  US:  Gordon  v.  Stevens, 
3  Hill.  Ch.  it;  Brown  v.  Caldwell.  1  Bpeers.  Eq.  322-. 
SnelKTOve  v.  SaelgTOve,  i  Deseus.  tH,  iU;  Tooke 

1S7  C.  8. 


V.  Raideman,  T  Qa.  ah  Wortben  t,  Fsftraon,  88  Qa, 
88£;  Stewart  v.  HoUartJn,  6  Barb.  MB:  Wood  v. 
Wood.  E  Folge,  SM,  8  N.  T.  Ch.  L.  ed.  8M;  Tompkins 
v.  Fonda,  (  Paige,  US,  8  N.  T.  Ch.  L.  ed.  GIO;  Beed 
V.  Wbllner.  7  Qray,  BSS. 

The  rlgbt  to  dower  Isa  title  paramount  to  that  ot 
the  husband:  and  when  he  devisee  tbe  land,  though 
without  any  quallf  jing  wotda.  an  exception  of  the 
wife's  right  to  dower  Is  implied.  Havens  V.  Saal> 
ett,  15  N.  Y.  8T£;  1  Pom.  Bq.  Jur.  E3t. 

It  requires  a  strong,  unequivocal  eipresalon  or 
Indioatlon  of  an  Intent  on  tbe  pan  of  the  testator 
to  bestow  tbe  entire  ^tttpmij.  and  not  slmpl;  his 
own  Interest  in  It,  or  to  bestow  the  property  (reed 
from  Its  inoumbranoes  and  cbarges,  in  order  to 
raise  tbe  neo«»elty  for  an  electloo.  Vernon  v.  Vei* 
non,  BS  N.  T.  361:  Lefevre  v.  Letevre,  68  N.  T.  C4f 
Reed  v.  Dlckerman.  12  Pick.  118;  Morrison  v.  Bow< 
man,  £S  Cai.  3ST,  S4T;  Feck  v.  Brummagln.  Bl  CsL 
MO.  MT:  DeQoder  v.  Oodey,  SB  CaL  lff7,  184;  R«  Bn- 
chsoaD's  Estate,  S  Oal.  BOT:  Beaid  v.  Kuoi.  B  Oal. 
ESS;  Burton  v.  Lies.  EI  Ctal.  91;  Ke  Silveys  Estate,  CI 
Cal.  211;  1  Pom.  Eq.  Jur.  GSa. 

The  wife's  contingent  right  of  dower  Is  not  da- 
vested  by  an  assianee's  sale  In  bankruptoy  of  ber 
husband's  Interest  la  the  land.  Laiear  v.  Porter, 
87  Pa.  818;  Porter  v.  Laiear.  IM  TT.  8.  8i  ffl:  §BBI. 

Nor  does  It  moke  any  difference  whether  tb* 
property  Is  sold  free  of  Inoumbraoreor  subject  te 
liens— the  right  of  dower  still  remains.  Kelso's  Ap- 
peal, lOE  Pa.  T;  Koons  v.  Hartman,  7  Watts.  10;  Dot* 
lar  Sav.  Bank  v.  Buma,  87  Pa.  ttl;  Hansel]  v.  Lull, 
liOPa.»t. 

In  the  District  of  Columbia,  a  widow  is  not  dow. 
able  of  an  equity  ot  redemption.  Rg  Thorn  peon's 
Estate.  IS  Cent.  Bep.  1B8.  8  Maokey,  DB. 

A  widow  is  entitled  to  dower  In  land  ot  whloh  her 
husband  was  In  possession,  and  for  which  he  bad  a 
cutitraot  that  might  be  speclflcallr  enforoed. 
Young  V.  Young.  45  N.  J.  Bq.  H. 

Under  Tenn.  Code.  H  82U.  3Bt8,  a  widow  haa  a 
83fi 


447-654 


SUPRRKB  COXTBT  OF  THB  UNITED  StATBB. 


Oct.  Tkbii, 


The  right  of  dower  is  a  vested  interest 

Johnston  y.  Vandyke,  6  McLean,  422;  BetU 
T.  Wise,  11  Ohio,  219;  (yFerraU  v.  Simplot,  4 
Iowa,  881;  May  v.  Rumney,  1  Mich.  4;  Tarn- 
ding  v.  United  States  Freehold  db  E,  Co,  93  U. 
S.  663  (23;  1003);  Ryan  v.  Ckirter,  98  U.  B.  78 
(28:  807);  Rutherford  ▼.  Qreem,  16  U.  S,  2 
Wheat.  196  (4:  218). 

Assi^ee  cannot  dispute  title  of  grantor. 

2  Scrib.  Dow.  231,  251;  Boione  v.  Potter,  17 
Wend.  164;  1  Washb.  Real  Prop.  191;  2Herm. 
Estop.  §§  49,  849. 

Widow  need  only  show  that  husband  was  in 
possession  during  coverture,  claiming  title. 

2  Scrib.  Dow.  212,  214;  note  to  Thompson  v. 
Morrow,  1  Lead.  Gas.  Am.  Law  Real  Property 
(Shars.  &  B.)  816,  317. 

Under  Oregon  Donation  Act,  four  years* 
residence  constitutes  an  estate  inheritable  and 
alienable 

Johnson  ▼.  United  States,  2  Ct.  01/ 891; 
United  States  v.  Fitzgerald,  40  U.  S.  15  Pet 
407  (10:  785). 


From  the  date  of  discovery,  the  disoovercr 
has  certain  rights  that  are  indefeasible. 

Noyes  v.  Mantle,  127  U.  S.  851  (82: 169);  Mo- 
Kay  v.  Freeman,  6  Or.  449;  Fremont  ▼.  united 
States,  58  U.  8. 17  How.  659  a5:  246):  FOaw  v. 
Jackson,  88  U.  IS.  18  Pet.  498  (10:  264);  Johnsm 
v.  United  States,  2  Ct.  01.  891;  Stark  ▼.  Starr,  78 
U.  8.  6  Wall.  413  (18:  928);  Oihson  y.  Chouteau, 
80  U.  8.  18  Wall.  101  (20:  587);  (TR^Uy  v. 
CampbeU,  116  U.  8.  422  (29:  670). 

A  widow  is  entitled  to  dower  in  all  estates 
of  inheritance  of  which  her  husband  had  at 
any  time  during  coverture  been  seised,  and  in 
all  corporeal  hereditaments  and  incorporeal 
hereditaments  savoring  of  realty. 

1  Bishop,  Married  Women,  §  256. 

She  is  dowable  in  mines  on  husband's  land 
and  in  mines  of  husband  on  lands  of  another, 
if  opened  during  husband's  lifetime. 

2  Scrib.  Dow.  80;  Tudor,  Lead.  Oaa.  (3d  ed.) 
68;  Stovghton  v.  Leigh,  1  Taunt  410;  Bishop 
V.  Bishop,  5  Jur.  981. 

Mr.  S.  T.  Wallia  for  appellees. 


dower  right  In  land  of  which  her  husband  was  a 
tenant  in  common.    Clift  v.  Ciif t,  87  Tenn.  17. 

A  widow  is  not  entitled  to  dower  In  land  fraudu- 
lently conveyed  to  her  by  her  husband  in  his  life- 
time«  although  her  deed  may  be  set  aside  and  the 
land  subjected  to  the  husband^s  debts.  Hopkins  v. 
Bryant,  86  Tenn.  62a 

The  right  of  the  wife  to  dower  is  paramount  to 
and  does  not  arise  from  the  estate  of  the  heir,  but 
la  a  continuation  of  that  of  the  husband.  Love  v. 
McClure.  99  N.  C.  290. 

A  widow  can  not  take  both  dower  and  homestead, 
but  must  elect  which  she  will  take.  Thomas  v. 
Thomas,  73  Iowa,  657. 

There  can  be  no  dower  in  a  trust  estate.  King  v. 
Bushnell,  11  West  Rep.  671, 121  111.  656. 

A  wife  has  no  estate  in  the  lands  of  her  husband 
during  his  life,  which  she  may  convey  to  another. 
Witthaus  V.  Schack,  7  Cent.  Kep.  257, 105  N.  Y.  882. 

Dower  cannot  be  alioncjd  until  assigned.  Best  v. 
Jenks,  13  West.  Kep.  281, 128  HL  447. 

The  right  of  a  widow  to  dower,  until  it  is  as- 
signed, is  a  mere  chose  In  action,  which  is  not  the 
subject  of  a  sale  upon  execution  at  law.  Witthaus 
V.  Schack,  7  Cent.  Bep.  259, 105  N.  Y.  332. 

An  absolute  sale  of  an  equitable  interest  in  land 
by  the  husband  alone,  during  his  life,  will  bar  all 
claim  to  dower.  Babbitt  v.  Gaither,  7  Cent.  Bep. 
883, 67  Md.  94. 

The  three  requisites  of  dower  at  common  law  are 
marriage,  seisin  of  the  husband  at  some  time  during 
the  existence  of  the  coverture,  and  death  of  the 
husband.  1  GreenL  Cruise,  154 ;  Stevens  v.  Smith,  4 
J.  J.  Marsh.  64,  20  Am.  Dea  205 ;  Denton  v.  Nanny, 
8  Barb.  618 ;  Co.  Litt.  28a. 

To  entitle  a  widow  to  dower,  the  husband  must 
have  been  seised  of  the  estate  at  some  time  during 
coverture.  But  a  seisin  in  law  will  be  sufficient 
(Butler  V.  Cheatham,  8  Bush,  594 ;  Poor  v.  Horton, 
15  Barb.  485;  Leach  v.  Leach,  21  Hun,  881;  Atwood 
V.  Atwood,  22  Pick.  288 ;  Galbraith  v.  Oreen,  18  Serg. 
ft  R.  86;  Durando  v.  Durando,  23  N.  Y.  331) ;  and  he 
must  have  been  seised  ot  a  present  freehold  inter- 
est Pritts  V.  Bitchey,  29  Pa.  71 ;  Co.  Litt.  81a ;  Ste- 
vens V.  Smith,  4  J.  J.  Marsh.  64,  20  Am.  Dec.  205 ; 
Mann  v.  Edson,  89  Me.  25 ;  Welch  v.  Buckins,  9  Ohio 
8t  331 ;  Atwood  v.  Atwood,  22  Pick.  283;  Dennis  v. 
Dennis,  7  Dlackf.  672;  Henr>'*s  Case,  4  Cush.  257; 
Weir  v.  Tate,  4  Tred.  Bq.  284 ;  TOrrence  v.  Carbry,  27 
Miss.  697;  Fox  worth  v.  White,  5  Strob.  L.  113; 
Thomas  v.  Thomas,  10  Ired.  L.  123. 

Otherwise,  however,  if  the  seisin  be  merely  in* 
■tantaneous,  and  the  husband,  by  the  same  act  or  by 
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the  same  conveyance  by  which  he  acquires  tha 
seisin,  parts  with  it.  Holbrook  v.  Finney,  4  Mass. 
666,  8  Am.  Dec.  248 ;  Gully  v.  Bay,  18  B.  Mon.  107; 
Gilliam  v.  Moore,  4  Leigh,  80,  34  Am.  Deo.  704; 
Slaughter  v.  Culpepper,  44  Ga.  819;  Fbntaioe  v. 
Boatman*s  Sav.  Inst.  67  Mo.  552 ;  Beed  ▼.  Morriaon, 
12  Serg.  ft  B.  IB;  Stow  v.  Tiflt,  16  Johna.  458,  8  Am. 
Dec  266. 

The  wife  is  entitled  to  dower  although  the  hoa- 
band  aliens  the  land  on  the  day  of  hia  marriage. 
Stewart  v.  Stewart,  8  J.  J.  Marsh.  48. 

If  a  husband  immediately  before  marriage  make 
a  conveyance  of  his  lands,  unknown  to  his  wife, 
and  for  the  purpose  of  defeating  her  right  ot 
dower,  which  fact  was  known  to  the  grantee,  it 
will  be  no  bar  to  her  right.  Brewer  v.  Gonnell,  U 
Humph.  600 ;  Babcock  v.  Babcock,  53  How.  Pr.  87; 
Petty  V.  Petty,  4  B.  Mon.  215 ;  Swaine  v.  Perine,  f 
Johns.  Ch.  480,  1  N.  Y.  Cb.  L.  ed.  1152;  YouDga  ▼. 
Carter,  10  Hun,  194:  Cranson  v.  Cnmson,  4  Mich. 
230;  Killinger  v.  Beidenhauer,  6  Serg.  ft  R.  681; 
Pomeroy  v.  Pomeroy,  54  How.  Pr.  228.  But  oom- 
pare  Jenny  v.  Jenny,  24  Vt.  824;  Baker  ▼.  Chase,  • 
Hill,  482. 

No  title  to  dower,  at  common  law,  attaches  on  a 
Joint  seisin.  Mayburry  v.  Brian,  40  U.  S.  15  Pet.  21 
(10:  646) ;  Co.  Litt.  80. 

But  the  rule  is  otherwise  in  those  Statea  where,  by 
statute,  the  ius  accr&tccndi  is  abolished.  Tabler  v. 
Wiseman,  2  Ohio  St.  207 ;  Weir  v.  Tate,  4  Ired.  Bq. 
264;  Walker  v.  Walker,  6  Coldw.  671;  Davis  t. 
Logan,  9  Dana,  188 ;  Holbrook  v.  Finney,  4  Mass. 
666. 

And  the  widows  of  tenants  in  common  are  enti* 
tied  to  dower  in  virtue  of  the  seisins  of  their  hus- 
bands. Hudson  V.  Steere,  9  B.  I.  106;  Mosher  v. 
Mosher,  32  Me.  412;  Smith  v.  Smith,  6  Lans.  818; 
Potter  V.  Wheeler,  13  Mass.  504  ;  Sutton  v.  Uolfe,  8 
Lev.  84. 

By  the  natural  death  of  the  husband,  the  wife*a 
right  of  dower  becomes  consummate.  Sutliff  v. 
Forgey,  1  Cow.  89:  Biddick  v.  Walsh,  15  Mo.  519; 
Wheatley  v.  Calhoun,  12  Leigh,  264. 

During  the  life  of  the  husband  this  right  is  merely 
inchoate  and  is  subject  to  be  modified,  changed  or 
even  abolished  by  legislative  enactment.  Moore  v. 
New  York,  4  Sandf.  456,  8  N.  Y.  110 ;  Wait  v.  Wait, 
4  N.  Y.  95;  Barbour  v.  Barbour,  46  Me.  9. 

A  divorce  a  vinculo  matrimonii  bars  the  right  to 
dower,  but  in  those  States  where  such  divoroe  Is 
authorized  by  statute,  provision  is  made  for  pre- 
serving the  dower  right  of  the  wife,  unless  the  di- 
vorce be  granted  for  her  misoonduot.    McCraney  v. 
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'       Jiff.  Jjutitt  Ormij  dellrered  the  opinion  of 

It  bsB  been  decided,  at  the  present  term,  that 
the  Quano  lalaods  Act  of  Au^st  18,  186fl, 
chap  164  (II  Slat.  119).  re-enacted  In  tllle  13 
of  the  Revised  Statutes,  Is  couEtitntlonal  and 


valid;  and  Ibat  under  that  Act,  -and  by 
tiOD  of  the  President,   as  appearing  In 

s  of  the  Department  of   State,    and    of 


ivbicb  tbis  court  is  bound  to  take  judicial 
ttce,  the  Island  of  Navassa  must  be  considered 
»■  appertaining  to  the  United  Stales.     Jona  v. 
United  b'talea.  137  U.  S.  203  [34:  601]. 

The  question  now  presented  is  whether  Peter 
Duncan,  Ibe  discoverer  of  the  deposit  of  guano 
on  that  island,  had  such  an  estate  or  interest 
ns  to  eulltle  his  widow  to  dower.  This  ques- 
tion Is  brought  before  us  bj  her  apiieal  from  a 
decree  of  the  Circuit  Court  for  Ihe  District  of 
Haryland,  which  dismissed  on  demurrer  her 


petition  against  the  Navassa  Pboaphate  Com- 
panj  and  Its  receivers,  which  prayed  an  as- 
signment of  dower,  or  an  allowance  of  u  grosi 
sum  in  commutation  therefor. 

Duncan's  only  interest  In  the  Island  or  In  the 
guano  tbcreon,  asserted  In  the  petition  of  hit 
widow,  or  shown  In  the  public  aocumcnts  re- 
lating to  the  matter,  was  derived  from  (bo 
United  Btates,  and  is  defined  In  section  S  of 
the  Act  aforesaid,  which  provides  that  "  the 
said  discoverer  or  discoverers,  or  his  orlbeiraa- 
signs,  being  citizens  of  the  United  States,  may 
be  allowed,  at  the  pleasure  of  Congress,  lh« 
exclusive  right  of  occupying  said  island,"  "for 
the  purpose  of  obtaining  uid  guano,  and  of 
sellinz  and  delivering  the  aame  to  citizens  of 
the  United  States,  for  the  purpose  of  being 
used  therein,"  at  certain  rales  specified. 

By  the  subsequent  sections,  the  President  la 
empowered  to    employ  (he    land    and    naval 


McCraney,  S  lows,  He ;  I>Dbson  v.  Butler,  IT  Ho.  87 ; 
Whttwll  V.  MUIg,  a  Ind.  ££9;  Burdlck  V.  Brings,  11 
Wis.  128 :  Ulltlmore  v.  Hlltlmore,  40  Fa.  1B1 ;  Bice  v. 
Lumler.  10  Ohio  St.  SM :  Scblffer  v.  Prudeo.  U  N. 
T.«i  ForreBtT.ForTeBt.8Duer.lce;  McCaftertyv. 
HcO^ertf.  8  Dlackf.  Z18:  Davol  v.  Howlaiid.  U 
MaaB.21S:  Gleaaon  v.  Emerson.  61  N.  H.  400;  Gould 
V.  Crov.  ST  Mo.  200:  Calame  v.  Calame,  £4  X.  J.  Eq. 
440;  Lakia  V.  Idltln,  2AUen,  45:  Walt  v.  Walt,  4  N. 
7.  OS;  Kade  v.  Lauber,  le  Abb.  Pr.  N.  S.  !E8;  4S 
How.  Ft.  SSZ;  Tounr  v.  OreKorr.  48  He.  Of. 

A  divorce  a  menra  it  ttinrn  is  not  a  bar  of  dower. 
Clarkv.  CJark,aWattB*8.  86;  Craln  v.  CavanB,  38 
Barb.  410;  Dean  v.  Rlobmond.  S  Pick.  481:  Gaa  v. 
Tliorapson,  II  La,  Ann.  BST ;  Watklns  v.  Watklna,  T 
Yers.  £83 1  Walsh  v.  Kellr.  S4  Pa.  84;  Thayer  v. 
Thayer,  14  Vt.  KIT :  Brran  v.  BatotaeUer,  8  B.  I.  648 ; 
Seagrave  v.  Seaviave,  IS  Vea.  Jr.  448. 

Bv  statute  In  the  various  Slates,  alienage  la  no 
longer  an  Impediment  to  the  wire's  dower.  Ureer 
V.  SankBton,  £8  How.  Pr.  4T1 ;  Lubra  v.  Elmer,  80  N. 
Y.  m  ;  wbltlng  V.  Stevens,  4  Conn.  44 ;  Buchanan 
V.  BcBboD,  I  Har.  *  O.  £80 ;  Moure  v.  Tlsdale.  6  B. 
Hon.  863:  Stokes  v.  O'Fatlon,  2  Mo.  82;  Stemple-v. 
Bacmln^booBcr,  3  G.  Greene  (Iowa)  408. 

Unrler  tbe  CalUomia  Statute,  no  estate  Is  allowed 
to  tbe  husband  at  tenant  bj  t!io  curteny.  nor  any 
estate  in  dower  to  the  wife.  But  upon  tbe  deaUi  of 
either,  the  survivor  takes  one  half  of  tbe  oommon 
property  oC  the  deceased  ;  and  If  thtre  are  no  de- 
•oendanta.  the  whole  Koes  to  tbe  survivor.  Beard 
V.  Knox.  S  CbL  262.    Bee  Cal.  Civ.  Code,  1 1T3. 

And  by  provtalon  of  Act  of  ConKrcsa,  the  widow 
Of  a  dtlzea  of  tbe  United  States,  wbelber  native  or 
nalumllied.  Is  entitled  to  dower  In  her  husband's 
land.  Irrespective  of  tbe  nativity  of  the  widow.  10 
U.S.ScaLat  L.604;  U. S.  Rev.  Stat.  I  IBM :  Luhrs  v. 
Bioer,  BO  N.  X.  ITl :  Burton  v.  Burton.  28  How.  Pr, 
4Si.  1  Keyes,  S73 ;  Kelly  v.  Owen,  T4  C.  8.  T  WalL  ISS 

:ie.  283). 

A  widow  Is  entitled  to  dower  In  all  mines  opened 
«nd  worked  by  her  husband  during- tbe  coverture, 
or  by  their  heir  before  dower  Is  anslgned.  Mcore 
v.  KolUns.  4S  Mo.  493;  IllUlngs  V.  Taylor,  10  Pick,  480; 
BtoUEbCon  V.  Leigh.  1  Taunt.  402;  Quarrlngton  v. 
Arthur.  10  Hosb.  ft  W.  836. 

If  Imjnovemenls  were  made  by  a  purchaser  of 
tbe  land  from  the  hustiand,  dower  should  be  esti- 
mated :aocordlng  to  tbe  value  of  tbe  land  at  tbe 
timenf  alienation,  and  not  at  tbe  time  of  tbe  death 
or  tbe  busbaud.  Dibble  v.  Qspp.  31  How.  Pr.  4S); 
Tod  V.  Baylor,  4  Leigh.  488;  Mosber  v.  Mostaer.  16 
He.  8T1;  Thompson  v.  Morrow,  6  Berg,  tc  R.2gi.9 
Am.  Dec.  SU;  Duosetb  v.  Bank  of  United  8tat«a.  8 
Ohio,  18;  Luwaon  v.  Morton.  8  Dana,  471;  Doe  v. 
Owlnnell.  1  Q.  B.  SS2;  Boyd  v.  Carlton,  01  Me.  ajO,  31 
An.  Bep.  268. 
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Where  insured  buildings  standing  on  lands  In 
which  a  widow  has  a  dower  right  are  burned,  she  !• 
entitled  to  her  portion  of  the  Insuranoe.  OamptMll 
V.  Murphy,  2  Jones,  Bq.  86T. 

It  Is  very  generally  held  In  this  country  that 
the  dower  rlghlaof  widows  extend  to  equities  of 
redemption.  Fish  v.  Flsb.  1  Conn-  560;  Moore  v. 
Bollins,  46  Me.  tBS;  Daniel  v.  LeLteb,  18  Oratt.  IBfii 
Van  Duyne  v.  Tbayre.  14  Wend.  2SB:  Snvder  v. 
Snyder.  8  Mich.  4TD;  Henasan  v.  Hsrilee,  10  Rich. 
Eq.  2SS;  Titus  v.  Nellson.  6  Johns.  Ch.  462, 1  KT.  T. 
Ch.  L.  ed.  1130;  Mills  v.  Van  Voorbls.  S3  Barb.  US. 
30  N.  T.  412;  Taylor  v.  McCrackin.  X  Blaa:cf.  288; 
Harrow  v.  Johnson,  S  Met.  (Ky.)  678;  Bell  v.  New 
Torn,  10  Palaie,  48,  4  N.  Y.  Ch.  L.  ed.  881;  Barbour 
V-  Barbour,  48  Me,  S. 

By  the  coromon  law,  dower  does  not  attach  to  an 
equity  of  redemption.  Dlxoo  v.  BavUle.  1  Bro. 
Cb.82B;  Hayburry  v.  Br1en.4UU.6.16Fet.21  aOiMS): 
Cheek  v.  Waldrum, »  Ala.  US;  Melver  v.  Cberry,  S 
Humph.  TIS. 

Wheat  growing  upon  land  aet  off  to  a  widow  at 
her  dower  belonas  to  her  and  not  to  the  helisof 
ber  hiiBboud.  Balaton  v.  Ralston,  8  O.  OreelM 
(lowB)  633. 

And  where,  as  In  Kentucky,  stock  Id  a  railroad 
company  Is  held  to  be  real  esute.  It  Is  subject  ta 
the  widow's  rights  of  dowor.  Copeland  v.  Cop^ 
htnd,  T  Bush.  349:  Price  v.  Price.  8  Dana,  lOT:  John* 
V.  Johna.  1  Ohio  St.  360;  HcDougald  v-  Hepburn,  i 
FlB.668. 

A  widow  Is  not  dowable  of  land  token  bytb* 
right  of  eminent  domain  for  a  railroad.  French  v. 
Lord,  es  Me.  5BT. 

And  if  a  deed  be  absolute  an  Its  face,  but  it  In 
fact  B  mortgage,  tbe  widow  of  the  grantee  Is  eaU- 
lled  to  dower  In  tbe  premiBce  so  conveyed.  Turbe- 
vllle  V.  Qibson.  6  Heisk.  686. 

The  wife  of  an  heir  who  takes  as  tenant  in  com- 
mon has  an  Inchoate  dower  right  In  the  share  ot 
ber  husband,  because  he  Is  seised  of  an  e«t&te  of 
Inhoricanco  iJourdan  v.  Haran,  AS  N.  T.  Super.  Ct. 
IBJ;  Hooie  v.  New  York.  8  H.  Y.  IVH  Denton  v. 
Nanny,  8  Barb.  818;  SutlltT  v.  Forney,  1  Cow.  88; 
Forgey  v.  Sutllff,  G  Qiw.  T13);  otherwlsB  of  joint 


The  unasstgned  dower  of  a  widow  Is  a  mere  choaa 
In  action,  and  she  cannot  by  tbe  execution  of  a 
mortgage  create  a  charge  upon  tbe  lands  to  whicb 
her  right  attaches.  Payne  v.  Becker.  81  N.  Y.  IHt 
Pope  V.  Mead.  M  N.  T.  £01:  Boetwlok  v.  Beech.  I 
Ci'iit.  Kep.  883, 103  N.  Y.  414;  Alkman  v.  Haisell.  m 
N.  Y.  190:  lawrence  v.  MIUer,2  N.  Y.246:  Boott  T. 
Howard,  3  Barb.  31S;  Marvin  v.  Smith,  48  N.  Y.  STl; 
Mutual  L.  Ina.  Co.  v.  Shlpman,  BD  Hun.  5'% 
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forces  of  the  United  States  to  protect  "the 
rights  of  the  said  discoverer  or  dlscoyerers,  or 
their  assinis,  as  aforesaid;"  the  criminal  laws 
of  the  United  States,  and  the  laws  regulating 
the  coasting  trade,  are  extended  to  guano  is- 
huids;  and  nothing  contained  in  the  Act  is  to 
he  construed  as  ohugatory  on  the  United  States 
to  retain  possession  of  the  islands  after  the 
guano  shall  have  heen  removed.  Conj^ress 
has  not  legislated  concerning  any  civil  rights 
upon  the  guano  islands,  hut  has  left  such 
rights  to  he  governed  hy  whatever  laws  may 
apply  to  citizens  of  the  tJ nited  States  in  coun- 
tries having  no  civilized  government  of  their 
own. 

The  whole  right  conferred  upon  the  discov- 
erer and  his  assigns  is  a  license  to  occupy  the 
island  for  the  purpose  of  removing  the  guano; 
this  right  cannot  last  after  the  guano  is  re- 
moved; and  by  the  express  terms  of  the  Act  it 
S2]  may  be  terminated  at  any  time  "  at  the  pleas- 
ure of  Congress."  The  Act,  as  well  observed 
by  Mr.  Dana  in  his  notes  to  Wheaton,  "se- 
cures to  citizens  the  usufruct  of  unoccupied 
guano  deposits,  which  they  have  discovered 
and  peacefully  occupied,  beyond  the  jurisdic- 
tion of  any  foreign  state,  upon  certain  terms 
as  to  the  sale  and  exportation  of  the  guano, 
and  stipulates  for  nothing  beyond  the  usufruct 
while  the  guano  remains."  Wheaton's  Inter- 
national Law  (8th  ed.)  note  104  to  $  176. 

It  is  a  matter  of  grave  doubt,  to  say  the 
least,  whether  such  a  license,  if  irrevocable, 
could  be  treated  as  creating  an  estate  subject 
to  dower  at  common  law,  and  whether  the 
common  law  upon  the  subject  could  be  held 
to  be  in  force  in  the  Island  of  Navassa. 

But  it  is  unnecessary  to  decide  either  of 
those  questions,  because,  if  both  of  them 
should  be  answered  in  the  affirmative,  there 
remains  the  insurmountable  obstacle  to  the 

Ktitioner's  claim,  that  the  interest  of  her  hus- 
nd,  if  it  can  possibly  be  considered  as  an  estate 
in  land,  is  an  estate  at  the  will  of  the  United 
States,  from  whom  it  was  derived,  and  is 
therefore  not  subiect  to  dower  at  common  law. 
Even  a  copyhold,  which  was  practically  an 
estate  of  inheritance,  yet,  because  it  was  legally 
an  estate  at  the  will  of  the  lord,  was  not  lia- 
ble to  dower,  except  bv  and  according  to  local 
custom.  2  Bl.  Com.  182;  1  Scribner  on  Dower 
(8d  ed.)  869. 

It  is  argued  that,  even  if  Duncan  was  only 
a  tenant  at  will,  yet  the  Navassa  Phosphate 
Company,' claiming  under  Cooper,  the  original 
assign  of  Duncan,  by  mesne  assignments, 
among  which  were  a  reconveyance  of  the  is- 
land by  Cooper  to  Duncan,  and  a  second  con- 
veyance by  Duncan  to  Cooper,  is  estopped  to 
deny  that  Duncan  had  an  inheritable  estate  in 
the  island.  •  The  conclusive  answer  to  this  ar- 
gument is  that  the  petition  alleges  that  the 
r^avassa  Phosphate  Company  holds  the  island 
under  and  through  the  title  of  Duncan,  and 
through  no  other  title;  and  does  not  show  that 
either  of  the  two  conveyances  from  Duncan  to 
Cooper,  or  the  intermediate  reconveyance  by 
Cooper  to  Duncan,  or  any  of  the  mesne  as- 
signments under  which  the  Navassa  Phosphate 
Company  claims,  purported  to  t)e  of  an  estate 
in  fee,  or  of  any  other  or  greater  interest  than 
531  the  right  secured  by  the  Act  of  Congress,  and 
recognized  by  the  proclamation  of  the  Presi- 
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dent,  referred  to  in  the  petition,  and  set  forth 
in  Jones  v.  United  States,  187  U.  8.  206  [84: 
693].  The  question,  argued  by  counsel,  and 
upon  which  there  is  a  conflict  of  authority, 
whether  a  grantee,  accepting  a  deed  purport- 
ing to  convey  a  greater  estate  than  the  grantor 
actually  had,  is  thereby  estopped  to  deny,  a* 
against  the  grantor's  widow,  that  he  had  such 
an  estate,  does  not  arise. 

The  petitioner's  claim  of  dower  is  not  aided 
by  the  Act  of  Congress  of  April  2, 1872,  chap. 
81,  by  which  the  provisions  of  the  Act  of  1856 
are  * 'extended  to  the  widow,  heirs,  executors 
or  administrators  of  such  discoverer,  where 
such  discoverer  shall  have  died  before  perfect- 
ing proof  of  discovery  or  fully  complying  with 
the  provisions  of  said  Act;"  "  provided,  that 
nothing  herein  contained  shall  be  held  to  im- 
pair any  rights  of  discovery,  orany  assiCTment 
by  a  discoverer,  heretofore  recognized  c>y  the 
government  of  the  United  States."  17  Stat 
48;  Rev.  Stat.  g§  6572,  6574. 

The  petitioner  claims,  and  can  claim,  no 
rights  under  that  Act,  both  because  her  hus- 
band had  died  before  its  passage,  and  because 
the  assignment  of  his  right  to  Cooper  had  beea 
recognized  by  the  Unit^  States  in  the  procla- 
mation of  the  President,  above  mentioned. 

It  is  argued  for  the  petitioner  that  the  Act 
of  1872  is  "  in  the  nature  of  a  statutory  recog- 
nition of  the  widow's  derivative  right,  and  the 
widow's  only  right  at  common  law  is  dower.** 

But  the  Statute  does  not  purport  to  secure 
the  right  of  the  discoverer  to  his  widow  and 
heirs  only.  It  mentions  his  "  widow,"  who 
might  be  entitled  to  dower  in  his  real  estate, 
and  to  a  share  of  his  personal  estate  under  the 
Statute  of  Distributions  of  his  domicil;  hit 
"heirs,"  who  as  such  would  take  real  estate 
only,  but  as  next  of  kin  might  take  personal 
property;  and  his  "executors  or  admini8tr»> 
tors,"  who  would  take  personal  proper^  only, 
and  no  interest  in  real  estate.  Whether  the 
Statute  intends  that  the  whole  right  shall  pass 
either  to  the  widow,  or  to  the  heirs,  or  to  the 
executors  and  administrators,  in  the  order 
named,  or  that  it  shall  be  distributed  among 
them  under  whatever  law  may  regulate  the 
succession  to  his  estate,  according  tolts  nature 
as  realty  or  personalty,  might  be  a  qucastion  of 
some  difficulty.  But  it  is  imposdhle  to  find  in 
this  Act  any  manifestation  ci  an  intention  of 
Congress  that  the  interest  of  the  discoverer 
should  be  subject  to  dower,  or  even  that  It 
should  be  considered  as  real  estate  rather  than 
as  personal  property. 

l}ecree  qprmed. 


UNITED  STATES,  Appt. 
e. 

SALLY  B.  PAGE,  Executrix  of  Fbahx  A. 

Pagb,  Deceased. 

(See  8.  a  Beporter^  ed.  078-688J 


Judgment  of  President  dismissing  eunrng  q^ 
— court-martial. 


L   The  judement  of  the  President,  oonllrmlnir  a 

Note.— ^8  in  nawA  eovarU-martial;  inrisdlcMofioA 
as  to  penons  atnd  offerues;  how  contMtiited,— eee  nols 
to  Wilkes  V.  Dinsman,  12:  SIS. 
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'  of  hia  Mid  office.  It  noil  and  void,  nnd  that 

otT  of  tba  ■rmr,  need  not  be  atteated  br  the  he  te  eotttled  to  receive  hU  lawtul  pav   and  to 

PrcBlilenf*  Mgn  maaual  In  order  to  be  olteotiiali  have  and  retain  the  raid  offlce,  DOlwIlhiUod- 

.  ,  J  bT  the  Secretwr  o(  [„„  ,i,e  buM  order;  that  the  eourt-mardal  pro- 


War.  attcMliMr  tbe   PrealdeDt'i  detemiliwtlDn 
oonflnnlnc  a  nnteooe  of  dtanlaBl,  tt  aaffldent. 


ceedinga  upon  nblch  the  said  order  was  predl* 
cated  were  never  submitted  to  or  approved  bf 


'■.7^,^'V^Sm^r.^l^S^^^^Sl  Ihe  President  of  the  United  Sta.ea.and  willf. 

P>«ddeDt  for  bli  orden  In  the  oue.  the  orfen  adjutant-general  or  the  Sewetary  of  War  t» 

•ubMQuenti;  iKued  thereon  are  pienimed  to  ba  deprive  him  of  his  cwmmlssion  or  hia  lawful 

hu  pay  aa  auch  second  lieutenant. 

[No.  13M.1  '•  And  your  petitioner  c)aim«  the  nun  of 

Bubmittti  Jan.  5,  ISSl.  Dtaded  Jan.  19, 1891.  seTeoleen  thousand  eight  hundred  and  thlrtr- 

five  dollara  and  lizty  ceDta(|lT.885.60)Ba  and 

APPEAL  from  a  JudRroent  of  the  Court  of  '"L^J'^i' "  •",S?^'?"'"*,'lS"'*''f2i/°'  ^^" 

CUims  in  favor  of  claimant  for  pay  of  Vf^o^  fr"?  the  aSih  day  of  May,  1874,  to  tho 

Frank  A.  Page  aa  lecond  lieutenant  iu  the  BOI"  ^J  0'  Ju°8. 1887." 

army.    BeterMd.  Petitioner  subsequently  departed  thia  Ufa 

"""8.  the  period  from  the  88lh  day  of  May.  1874,  to 

"I.  That  he  ti  a  ddzen  of  the  United  Sutea  the  12th  day  of  October,  ]ti89,  being  the  eom 

and  a  resident  of  the  District  of  Columbia.  H.  of  $20,816.83." 

That  on  the  18th  day  of  January,  A.  D,  1885,  The  findings  of  fact  and  conclusion  of  law 

he  was  duly  appointed  and  commissioned  as  a  of  the  Court  of  Claims  were  as  follows: 
second  lieutenant  In  the  veteran  reserve  corps 

of  the  volunteer  irmy  of  the  United  States,  "Ftndingt  of  Faet. 
and  served  as  such  officer  until  the  20th  day  of 

September,  A.  D.  1866,  when  he  was  honor-  "1  On  January  18, 1860,  the  claimant  was 

ably  muslraed  out  of  such  military  service  o(  mustered  in  as  a  second  lieutenant  In  tbe  vet»- 

the  United  States,    m.  That  on  the  8d  day  nn  reserve  corps  of  volunteen,  and  served  as 

of  October.  A.  D.  1866.  be  was  duly  appointed  such  tillSeptemberZO,  1866,  when  bewaabon- 

and  commiasiMKd  a*  a  second  lieutenant  in  tbe  orably  mustered  out. 

Forty-fourth  R^ment  of  Infantry  of  the  "October  8,  186G,  he  was  appointed  second 
army  of  the  United  States,  to  rank  as  sncb  lieutenant  in  the  Forty-fourth  Kegiment  of  la- 
from  tbe  28th  day  of  July,  A.  D.  1806.  and  fontry.  U.  S.  army,  and  accepted  the  appoint- 
that  be  accepted  such  appointment  on  the  8d  ment  tbe  same  day. 

day  of  October,  1866.    Iv.  That  he  served  tn  "August  8,  1870,  he  was  transferred  to  the 

■aid  capacity  until  the  8d  day  of  August,  1870,  Tenth  Regiment  of  Infantry, 

when  be  was  transferred  to  the  Tenth  Infantry.  "September  39,  1871,  by  order  of  the  Presl- 

V.  TbatbecoDllnuedioservelnsaid last-named  dent,  be  waa  retired  from  active  service  and 

regiment  until  tbe  22d  day  of  September,  1871,  placed  on  the  retired  list  of  tbe  army,  on  ao- 

when,  by  order  of  the  President,  be  was,  upon  count  of  wounds  received  Id  battle,  1^  «.,  th» 

the  recommendation  of  the  retiring  board  of  loss  of  his  right  arm. 

the  U.  S.  army,  retired  from  active  service,  "II.  April  39,  1874,  a  court-martial  wascon- 

and  was  placed  upon  the  retired  list  of  the  vened  at  New  York  City,  by  virtue  of  Special 

army  as  euch  second  lieutenant.     VI.   That  Orders  No.  78.  dated  April  7,  1874,  Headquar- 

from  said  last-mentioned  date  to  tbe  date  of  ters  Military  Division  of  the  Atlantic,  for  ths 

the  filing  of  tbls  petition  he  bas  ever  since  re-  trhU  of  Second  Lieutenant  Frank  A.   Pag« 

malned  a  second  lieutenant  upon  tbe  said  re-  <retircd).    BeforathlscourtmartialLJeul.  Paga 

Ijred  list,  subject  to  all  the  regulatlona  and  or-  was    arraigned    and    tried  on   the  following 

den  governing  offlceia  upon  (be  retired  list;  cbaiges  and  spedfi cations." 

yet,  notwithstanding,  ever  since  the  S7Lh  day  [Here  follow  three  charges,  there  being  one 

of  Hay.  1674,  be  baa  been  refused  all  pay  and  specification  under  charge  I.,  one  specification 

emoluments  \a  which  he  is  lawfully  entitled,  under  charge  IL  and  three  spedficationa  under 

by  reason,  as  alleged,  of  a  certain  order  Issued  charge  III.    To  these  charges  and  spcciflca- 

^-  the  adjutant-general  of  tbe  army,  dated  lions  the  accused  pleaded  not  g:ulltv.    Tho 

_r  Department,  Adjutant-Qeneral's  Office,  court  found  him  guilty  of  the   speciflcaiion 

May  27,  1874,  and  purporting  to  be  Qeneral  under  charge!.,  excepting  as  to  certain  words. 

Court  Martial    Orders  No.  42,  wherein  and  for  which  it  substituted  others,  but  not  guilty 

whereby,  by  paragraph  III.  of  said  order,  it  is  of  the  charge;  guilty  of  cbar^  II.  and  the  spe- 

asserted  that  your  petitioner  ceases  to  be  an  cificalion;  guilty  of  charge  lU.  and  of  the  sec- 

officer  of  the  army  from  the  date  of  said  order,  ond  and  third  spedficatioos  thereunder,  and 

by  reason  whereof  the  proper  officers  of  the  guilty  of  the  first  specification,  excepting  as  to 

pay  department  of  the  army  have  refused  to  certain    words,  and  aa  to  those    not   guilty, 

pay  lo  your  petitioner  tbe  pay  and  emoluments  The  sentence  was,  "to  be  dismissed  the  service 

to  whicli  he  1*  lawfully  entitled.     711.   Your  of  tbe  United  States."    Tbe  charges,   speclfl- 

petltioner  avers  that  the  said  order,  so  far  aa  catlona,  findings  and   seuteiice   are  set  forth 

tbe  same  puijpotts  to  dismiss  him   from  tbe  at  length  in  finding  IL  of  tbeCounofClaimi.] 

army  of  the  United  Statea,  or  to  deprive  him  "III.  The  proceedings,  findings  and  sentence      [^~ 

117  U.  S.  829 


», 


«78-688 


BUFBSMB  COXTBT  OF  THB  TJjBIITBD  STATB8. 


Oor.  Tmi, 


were  traDsmitted  to  the  Secretary  of  War,  who 
wrote  upon  the  record  the  followiD£  order,  viz. : 

"War  Department, 
"Waahtngton  City,  May  27.  1874. 

"In  conformitywith  the  66tb  of  the  Rules 
and  Articles  of  War,  the  proceedings  of  the 
general  court-martial  to  the  foregoing^se  have 
been  forwarded  to  the  Secretary  of  War,  and 
by  him  submitted  to  the  President 

"The  proceeding  and  the  findings  upon  the 
second  charge  and  specification,  and  upon  the 
third  charge  under  its  second  and  third  spedfl- 
cations,  are  approved. 

"With  regard  to  the  other  findings,  the  re- 
marks noted  by  Major-Gteneral  Hancock,  who 
convened  the  court,  are  concurred  in  as  fol- 
lows: 

"  *The  finding  to  the  first  specification  is  not 
approved.  The  sale  of  Lieutenant  Page's  pay 
accounts  and  riffht  of  pay  to  the  Piedmont  and 
Arlington  Life  Insurance  Company  is  not  sus- 
tained by  the  evidence.  The  traosaction  was 
unquestionably  a  pledee  as  collateral  security. 
But  the  court  having  found  that  it  was  a  sale, 
it  is  difficult  to  account  for  the  rest  of  the  find- 
ing to  this  specification,  which  describes  the 
subseauent  presentation  of  a  claim  a^nst  the 
United  States  for  the  same  pay  as  false  and 
fraudulent,  although  it  •  acquits  Lieutenant 
Page  of  knowing  that  it  was  such. 

"  'In  order  to  constitute  fraud  there  must  be 
«  knowledge  that  the  property  belones  to  an- 
other and  a  de^gn  to  deprive  him  of  it  If 
these  are  wanting  it  is  not  fraud.  So  the  word 
"false,"  used  in  this  connection,  implies  an  in- 
tent to  cheat  or  defraud.  Moreover,  if  the 
transaction  with  the  Piedmont  and  Arlington 
Life  Insurance  Company  was  a  sale,  as  the 
court  found  it  to  be,  how  could  the  accused, 
knowing  that  he  had  made  such  a  sale,  present 
a  claim  for  the  same  pay  without  knowing  that 
it  was  false  and  fraudulent?  By  its  finding  to 
the  specification  the  court  convicts  the  accused 
of  presenting  a  claim  against  the  United  States 
for  his  pay  which  was  false  and  fraudulent, 
and  vet  acquits  him  of  the  charge  of  "present- 
977]  ing  for  payment  a  false  and  fraudulent  claim 
against  the  United  States."  The  finding  to  the 
first  charge  is  therefore  likewise  disapproved. 

*'  'Again,  having  by  its  finding  to  the  speci- 
fication of  the  1st  charge  characterized  the 
presenting  of  a  claim  for  pay  as  false  and 
fraudulent,  the  court,  by  its  finding  to  the  Ist 
specification  of  the  8d  charge,  say  that  he  did 
not  do  it  "fraudulently  and  dishonorably,"  nor 
"knowing  that  he  had  no  rii^bt  or  property  in 
aaid  claim  or  payment,"  and  this,  notwithstaod- 
ing  that  he  is  by  the  same  findiog  found  guilty 
of  'defrauding  the  United  States.' 

"  'The  finding  to  this  specification,  however, 
convicts  the  accused  of  the  facts  upon  which 
it  is  based.' 

"The  sentence  is  approved. 

"Second  Lieut  Frank  A.  Page  (retired)  ac- 
•oordingly  ceases  to  be  an  officer  of  the  army 
from  the  date  of  this  order. 

"Wm.  W.  Belknsp, 

"Secretary  of  War." 

"The  said  Secretary  abo  issued,  May  27, 
1874,  General  Court- Martial  Order  No.  42,  an- 
nouDcitig  the  sentence  of  the  court-martial,  and 
that  'Second  Lieut  Frank  A.  Page  (retired) 
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ceases  to  be  an  officer  of  the  army  from  tha 
date  of  this  order.'  From  the  date  of  this  or- 
der the  claimant's  name  has  not  been  bone  oe 
the  Army  Register,  and  he  has  received  no  pay 
as  an  ofiScer  of  the  army  since  that  time. 

"Ooneluiion  ef  Law, 

"Upon  the  foregoing  facts,  the  court  deter 
mines  that  the  claimant  is  entitled  to  recover 
the  sum  of  $11,572.75. 

"That  amount  being  the  sum  due  the  deced- 
ent within  the  Statute  of  Limitation  of  six 
years  before  the  commencement  of  the  suit" 

Judgment  was  rendered  in  ffavor  of  the 
claimant  accordingly,  and  the  case  brought  to 
this  court  by  appeal. 

Mr.  Wm.  H.  Tail,  Solicitor- Qen.,  for  ap- 
pellant 
Mewn,  Jos.  E.  McDonald  and  John  G. 

Fay  for  appellee. 

Mr,  Chief  Justice  Fuller  delivered  the  opin-     [< 
ion  of  the  court: 

It  is  contended  that  the  sentence  of  dismissal 
was  a  nullity  because  it  does  not  sufficiently 
appear  from  the  record  of  the  court-martial 
proceedings  and  the  indorsements  thereon  that 
the  findings  and  sentence  were  approved  by  the 
President. 

The  65th  Article  of  War  (3  Stat  8(^7,  chap. 
29),  which  was  in  force  at  the  time  of  thest 
proceedings,  provided: 

"Any  general  officer  commanding  an  army, 
or  colonel  commanding  a  separate  department, 
may  appoint  general  courts-martial,  whenever 
necessary.  But  no  sentence  of  a  court-martial 
shall  be  carried  into  execution  until  after  the 
wholeproceedin^  shall  have  been  laid  befors 
the  officer  ordering  the  same,  or  the  officer 
commanding  the  troops  for  the  time  being; 
neither  shall  any  sentence  of  a  ^neral  court- 
martial,  in  time  of  peace,  extend  mg  to  the  loss 
of  life,  or  the  dismission  of  a  commissioned  of- 
ficer, or  which  shall,  either  in  time  of  peace  or 
war,  respect  a  general  officer,  be  earned  into 
execution  until  after  the  whole  proceedings 
shall  have  been  transmitted  to  the  Secretary  of 
War,  to  be  laid  before  the  President  of  the 
United  States,  for  his  confirmation  or  disap- 
proval, and  oiders,  in  the  case.  All  other  sen- 
tences may  t)e  confirmed  by  the  officer  ordering 
the  court  to  assemble,  or  the  commanding  ofl£ 
cer  for  the  time  being,  as  the  case  may  be.** 

Undoubtedly  the  action  required  of  the  Pres- 
ident under  this  article  is  Judicial  action.  He 
decides  personally,  and  the  judgment  is  hii 
own  personal  judgment,  and  not  an  official  act 
presumptively  his.  But  that  judgment  need 
not  be  attest^  by  his  sign  manual  in  order  to 
be  effectual.  This  was  so  held  by  Attorney- 
General  Wirt  (2  Ops.  Atty  Gen.  67),  Attorney- 
General  Gushing  (7  Ops.  Atty-Gen.  478)  and  At- 
torney-General Devens  (15  Ops.  Atty-Gen. 290); 
and  in  the  opinion  of  the  latter,  numerous  in- 
stances of  the  attestation  of  Uie  President's 
determination  by  the  Secretary  of  War  are 
given. 

It  is  argued  that  the  President  was  required 
by  paragraph  896  of  the  Army  Regulations  of    [f 
1868,  then  in  force,  to  affix  his  signature  to  the 
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ftatemeDt  of  his  decision.    That  paragraph  President.    The   findings   of   the    Court    of 

provided:    "The  Judj^e  advocate  shall  trans*  Claims  in  that  case  upon  this  point  were  that 

mit  the  proceedings,  without  delay,  to  the  offl-  the  proceedings,  findings  and  sentence  of  the 

cer  having  authority  to  confirm  the  sentence,  court-martial  were  transmitted  totheSecretarv 

who  shall  state,  at  the  end  of  the  proceedings  of  War,  who  wrote  upon  the  report  that  such 

in  each  case,  his  decision  and  orders  thereon."  proceedings,  findings  and  sentence  were  ap- 

But  the  next  paragraph,  897,  read :    "The  oris-  proved.    But  it  was  not  found,  nor  did  the 

inal  proceedings  of  all  general  courts-martial,  Secretary's  indorsement  show,  that  the  whole 

after  the  decision  on  them  of  the  reviewing  au-  proceedings  had  heen  submitted  to  the  Presi- 

thority,  and  all  proceedings  that  require  the  de-  dent.    The  Secretary  did,  indeed,  conclude  his 

cision  of  the  President  under  the  G6th  and  89th  order  with  the  statement  that,  in  view  of  the 

Articles  of  War,  and  copies  of  all  orders  con-  unanimous  recommendation  by  the  members 

firming  or  disapproving,  or  remitting,  the  sen-  of  the  court  and  the  previous  good  character  of 

tences  of  courts-martial,  and  all  official  com-  the  accused,  and  in  consideration  of  evidence 

munications  for  the  ludge  advocate  of  the  by  affidavit  fas  to  his  physical  condition,  pre- 

army,  will  be  addressed  to  'The  Adjutant-Gen-  sented  to  the  War  Department  since  the  trial, 

eral  of  the  Army,  War  Department/  marked  and  credible  representations  as  to  his  inability 

on  the  cover,  'Judge  Ad  vo-    ?.'"  to  pay  the  fine  imposed,  the  President  was 

This  provision,  as  is  pointeci  out  by  Attorney-  pleased  to  remit  all  of  the  sentence,  except  so 

€(eneral  Devens (15  Ops.  Atty-Gen.Si92), "shows  much  thereof  as  directed  cashiering;  but  thii 

that  paragragh  896  was  intended  to  embrace  court  held  that  the  order  was  capable  of  divis- 

proceedings  other  than  those  requiring  the  de-  ion  into  two  separate  parts,  one  relating  to  the 

cision  of  the  President,  namely,  proceedings  approval  of  the  proceedings  and  sentence,  and 

which  may  be  confirmed  by  the  officer  who  the  other  to  the  executive  clemency  which  was 

ordered  the  court  to  assemble,  or  the.com-  invoked  and  exercised;  and  that  it  was  only  in 

mandinff  officer  for  the  time  being,  as  the  case  relation  to  the  latter  that  the  President  seemed 

maybe.     AndtheAttomey-General  concludes  to  have  exercised  a  personal  power  under  tbe     [68 

that:  *'  In  the  case  of  the  confirmation  of  a  Constitution,  the  power,  namely,  of  granting 

sentence  of  dismissal  by  a  court-martial,  no  pardons,  while  tbe  former  indicated  on  its  face 

formalitv  appears  to  be  prescribed  by  law  for  at-  departmental  action  onlv.    And  this  conclu- 

testing  tbe  determination  of  the  President;  and  sion  was  fortified,  in  the  judgment  of  tbe  court, 

as,  in  cases  of  that  sort,  the  attestation  of  such  by  the  order  of  President  Hayes  stating  that 

determination  by  a  written  statement,  signed  bv  the  record  of  official  action  showed  that  the  ap- 

the  Secretary  of  War,  is  in  accordance  with  proval  of  the  proceedings  of  the  court  was  by 

long  usa^e,  that  mode  of  attesting  tbe  Presi-  tbe  Secretary;  that  Runkle  had  presented  a 

dent's  action,  confirming  a  sentence  of  dismis-  petition  to  President  Grant  on  the  day  tbe  order 

lal,  is  to  be  considered  as  sufficient."    We  are  cashiering  him  was  issued,  averring  that  the 

satisfied  that  this  view  is  correct.  proceedings  had  not  been   approval    by  the 

Since,  therefore,  it  appeared  by  tbe  order  of  President;  that  this  petition  was  referred  to  the 

the  Secretary  of  War,  written  upon  the  record  judge  advocate-general  for  review  and  report, 

of  the  court-martial  in  controversy,  that  the  and  that  this  report  was  made;  and  by  which 

proceedings  had  "  been  forwarded  to  the  Sec-  order  President  Hayes,  taking  up  the  matter  as 

retary  of  War,  and  by  him  submitted  to  the  unfinished  business,  and  acting  as  though  the 

President,"  and  that  the  proceedings  and  find-  proceedings  had  never  been  approved,  disap- 

ings  upon  certain  charges  and  specifications  proved  of  the  same. .  "  Under  such  circum* 

were  approved,  and  that  the  sentence  was  ap-  stances."  said  Mr.  CJii^  Justice  Waite  for  the 

S roved,  tbe  only  possible  conclusion  to   be  court,  "we  cannot  say  it  positively  and  distinct* 

rawn  from  such  statement  is  that  tbe  approval  ly  appears  that  the  proceedings  of  the  couri- 

1]    was  by  the  President,  in  whom  alone  was  re-  martial    have  ever  m  fact  been  approved  or 

^    posed  the  authority  to  act    The  Secretary  of  confirmed  in  whole  or  in  part  by  the  President 

War  declared  that  he  had  submitted  tbe  pro-  of  tbe  United  States,  as  the  Articles  of  War 

ceedings  in  conformity  with  tbe  65th  of  tbe  required,  before  the  sentence  could  be  carried 

Rules  and  Articles  of  War;  and  tbe  65th  article  into  execution."    And  he  closed  the  opinion  in 

required  the  whole  proceedings  to  be  laid  before  these  words: 

the  President  for  his  confirmation  or  disap-  .»a„«v  Ka*.,*, -r»„*^^«r  ^#  «i«i»  «««.a  u  s.  .m 

proval,  and   orders,    in  the  case.    By  whit  „^,Si^J^M°^^i*iL'?^^ 

b?Sii?Thou^.hXi'^^^^^  srThiSi  '^:^t''r^^^\^too^n 

were  approved  by  someone  else,  who  had  no  ^*wi«i  .u^.^m  v^  «,,>.  *i.»«  kj.  ^«.n  »i».naf»»<k 

Aii*K/^i^<T  ♦/%  tt/tf  ^  ♦»»«  rN«.<.«nt<.A»9    rk«  ♦!,*  ^^^  martial  snouJa  be,  nor  tnat  bis  own  signature 

autnonty  to  act  in  tne  premises?    On  the  con-  ^..„*  i^«  „4«,,«^  *v«.»»^     ii«*  «,«  ««» r«i^».ii»  r.# 

trarv  where  the  rerorff  disrlnspji  that  thp  nro.  °*"*^  ^  affixed  thereto.    But  we  are  clearly  of 

I^^; JL  Wa  tl!«  iJ?H  vS^^  opinion  that  it  will  not  be  sufficent  unless  it  is 

ceedings  have  been  laid  before  the  President  «.*;.i,«„M^of^  \^  -  — «  #^  -k^«  ^fi,^^;eo  1 1.«« 

for  his  orders 
quently  issued 

^^^^?^.ll?^^ll"^':"ur.Tf^\^^^^  w  not  a  mere  departmental  order  which  might 

are  autnenticated    and  tnis  must  be  the  result  ^.  ^r^u*  «^«  K-i^«*#»««»-^  v;«  *x^m./x»o1  ^**Lt^ 

here,  where  Ihe  approval  follows  the  submis-  S' "'^Thw.^rfhJ^,  tifi^^lt'^^ 

•Ion  in  the  same  order.  HP^-^^^'f  ^f  .!^".  '#*  *"^*'  f  "5         ° 

In  Runm  T.  Vnitk  State,,  122  U.  8.  648  ■''*'^*^  not  be  left  to  inference  only." 

[80:11671  the  record  failed  to  show  tbe  vital  Inasmuch  as  it  did  not  affirmatively  appear 

fact  of  the  submission  of  the  proceedings  to  the  that  the  whole  proceedings  had  been  laid  before 
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the  President,  and  it  was  argued  that  this  must 
have  been  so  because  of  the  exercise  of  ezecu- 
tiye  clemency,  though  the  hitter  was  declared 
to  have  been  influenced  by  matters  subsequent 
to  the  trial,  it  was  thought  that  the  order  of 
approval  could  not  be  presumed  to  have  been 
made  by  the  President  upon  the  strength  of  an 
inference  drawn  from  the  remission  of  a  part 
of  the  sentence.  The  inference  that  the  Presi- 
dent had  personally  acted  could,  indeed,  be 
properly  drawn  from  the  substantive  fact  of 
the  submission  of  the  proceedings  to  him,  if 
that  had  appear^,  but  presumption  could  not 
supply  that  fact,  and  then  a  presumption  upon 
that  presumption  be  availed  of  to  make  out  that 
the  approval  was  the  President's  personal  act. 
This,  as  the  chief  Justice  remarked,  would 
leave  the  fact  that  the  order  was  his  own  to  in- 
ference only. 

The  judgment  (f  the  Court  €f  Olatme  ie  re- 
tereed  and  the  cause  remanded,  with  directions 
todiemiu  (he  petition. 


GEORGE  H.  COPE,  AppL, 

V, 

JANET  COPE  mr  ai.. 

<8ee  S.  a  Reporter^  ed.  689M88D 

etatuU  of  Utah,  that  illegiHmate  ehUdren  ehaa 
inherit,  valid—euceeeeion  €f  estatee^-pouer  of 
Territories  —  Anti-  Potygamy  Aet^-^repeal — 
Sdmunds-Tueker  Law, 

1.  The  Territorial  Statute  of  UtiOi  of  ISBB,  which 
provides  that  Illegitimate  children  and  their 
motherB  inberic  in  like  manner  as  legitimate  from 
the  father,  was  valid ;  so  that  an  illegitimate  chad, 
whose  father  died  in  1864  in  Utah,  inherits  from 
the  father. 

IL  The  distribatlon  of  and  the  right  of  saooeflsion 
to  the  estates  of  deceased  peraoos  are  matters  ex- 
oiusively  of  state  cognisance,  and  are  such  as 
were  within  the  competence  of  the  Territorial 
L^rislature  to  deal  with  as  it  saw  fit,  in  the  ab- 
sence of  an  inhibition  by  Ckmgren. 

IL  Such  Statute  was  not  abrogated  nor  annulled 
by  the  Anti-Polygamy  Act  of  Congren  of  July 
1, 18«  (12  Stat,  at  L.  SOD. 

L  No  statute  will  be  construed  as  repealing  a  prior 
one,  unless  so  clearly  repugnant  thereto  as  to  ad- 
mit of  no  other  reasonable  construction. 

i.  The  Bdmunds-Tucker  Law  of  March  8, 91887  (S4 
Suit,  at  L.686KIS  the  first  dliapproval  by  Con- 
gress of  the  legislation  of  Utah  recognising  the 
Inheritable  capacity  of  the  Issue  of  polygamous 
marriages,  and  that  Act  excepts  all  children  de- 
clared legitimate  by  the  Tth  section  of  the  Act  of 
1882,  and  all  illegitimate  children  bom  within 
twelve  months  after  the  passage  of  the  AoL 

[No.  tmT 
Submitted  Dee.  22, 1390.  Decided  Jan,  19, 1891, 

APPEAL  from  a  decree  of   the  Supreme 
Court  of  the  Territory  of  Utah,  aflOrming 

NOTB.— ^8  to  power  of  Oonffress  over  TerrUories* 
see  noU  to  Brunswick  First  Nat.  Bank  v.  Tankton 
Ooonty,  A  lOIA. 

As  to  ineapaeUy  of  WegUimatechUdron  to  inherU; 
^Oien  they  take  devlsa  or  bequests  under  the  desortp' 
Uonof  cktUdrenr-em  note  to  Brewer  t.  Blougher, 
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a  decree  of  the  District  Ck>UTt  of  the  Third 
Judicial  District  of  Utidi.  affirming  the  decree 
of  the  Probate  Court  of  Salt  L^e  County, 
that  George  H.  Cope  is  not  an  heir  of  Thomas 
Cope,  deceased,  and  not  entitled  to  any  share 
of  Thomas  Cope's  estate.    Beversed. 


Statement  by  Mr,  Justice 

This  was  an  appeal  from  a  decree  of  distri-  [^ 
bution,  originally  pronounced  by  the  Probate 
Court  of  Salt  Lake  County,  affirmed  by  the 
District  Court  of  the  Third  Judicial  District 
of  Utah,  and  again  by  an  equal  division  of 
the  Supreme  Court  of  the  Territory. 

The  sole  question  presented  for  considera- 
tion was,  whether  George  H.  Cope,  the  illegiti- 
mate child  of  Thomas  Cope,  was,  under  the 
facts  of  the  case,  the  heir  of  Thomas  Cope, 
deceased.  The  finding  of  facta,  so  far  as  the 
same  are  material,  was  as  follows: 

1.  That  Thomas  Cope,  deceased,  died  at  Salt 
Lake  Countv,  Utah  Territory,  intestate,  on  the 
—  day  of  August,  1864,  leaving  certain  real 
estate  therein,  the  description  of  which  is  im- 
materiaL 

2,  That  said  Thomas  Cope  left  at  the  time  of 
his  death  surviving  him,  Janet  Cope,  his  law- 
ful wife.  Thomas  H.  Cope,  his  only  legitimate 
son,  ana  George  H.  Cope,  his  illegitimate  son 
by  Margaret  Cope,  his  polygamous  or  plural 
wife,  and  that  the  marriage  of  the  said  deceased 
with  Margaret  Cope  was  contracted  while  the 
said  Janet  Cope  was  the  living  and  undivorced 
wife  of  said  deceased. 

And  as  conclusions  of  law  the  court  found: 

1.  That  the  sole  heirs-at-law  of  said  Thomas 
Cope,  deceased,  are  Janet  Cope  and  Thomss 
H.  Cope,  who  are  alone  entitled  to  share  in  the 
distribution  of  the  estate  of  said  Thomas  Cope, 
and  that  ail  the  real  estate  above  mentioned 
descended  to  and  vested  in  said  Janet  Cope 
and  Thomas  H.  Cope,  subject  to  the  adminis- 
tration upon  such  estate. 

2.  That  the  said  George  H.  Cope  is  not  an 
heir  of  said  Thomas  Cope,  deceased,  and  not 
entitled  to  any  share  of  said  Thomas  Cope's 
estate. 


Mr,  J*  G.  Sutherland  for  appellaat 
Mr,  R.  N*  Baakin  for  responaenta. 


Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  appellant,  George  H.  Cope,  who  is  ad-  [61 
mitted  to  be  the  Illegitimate  child  of  Thooias 
Cope,  by  Margaret  Cope,  his  polygamous 
wife,  claims  the  rifht  to  inherit  a  share  of  his 
father's  estate  unoier  a  Territorial  Statute  of 
Utah,  enacted  in  1852,  which  provides  as  fol- 
lows: "  Section  25.  Blegitimate  children  and 
their  motliers  inherit  in  like  manner  "  [aa  legiti- 
mate] "from  the  father,  whether  acknowledged 
by  him  or  not,  provided  it  ahall  be  made  to 
appear  to  the  satisfaction  of  the  court  that  be 
was  the  father  of  such  illegitimate  child  or 
children." 

While  this  Statute  is  an  innovation  upon  the 
common  law,  and  in  some  particulars  a  novelty 
in  legislation,  we  perceive  no  objection  to  its 
validity.  By  section  6  of  the  Act  of  Septem- 
ber 9,  1850  (9  Stat,  at  L.  453),  establishing  a 
territorial  government  for  Utah,  it  is  raovided: 
"That  the  legislative  power  of  said  Territoty 
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fhall  extend  to  all  rightful  subjects  of  lef!:{8la- 
tioD,  consistent  with  the  Constitution  of  the 
United  States  and  the  provisions  of  this  Act; 
Init  no  law  shall  be  passed  interfering  with  the 
primary  disposal  oi  the  soil;  no  tax  shall  be 
Imposed  upon  the  property  of  the  United 
States;  nor  shall  the  lands  or  other  property  of 
nonresidents  be  taxed  higher  than  the  lands  or 
otiu  property  of  residents.  All  the  laws 
I>assed  by  the  Legislatiye  Assembly  and 'goyer- 
nor  shall  be  submitted  to  the  Confess  of  the 
United  States,  and,  if  disapproved,  shall  be 
null  and  of  no  effect.**  With  the  exceptions 
noted  in  this  section,  the  power  of  the  Terri- 
torial Legislature  was  apparently  as  plenary  as 
that  of  ue  Legislature  of  a  State.  Maynard 
V.  mU,  125  IL  S.  204  [81 :  666].  The  distri- 
bution of  and  the  right  of  succession  to  the 
estates  of  deceased  persons  are  matters  exclu- 
dvely  of  state  cognizance,  and  are  such  as  were 
withm  the  competence  of  the  Territorial  Legis- 
lature to  deal  with  as  it  saw  fit,  in  the  absence 
of  an  inhibition  br  Congress.  Indeed,  legis- 
lation of  similar  description  if  by  no  means 
unprecedented.  By  the  laws  of  many  States 
natural  children  are  permitted  to  inherit  from 
the  mother,  and  also  from  the  father  in  case  of 
the  after  marriage  of  their  parents,  or  where 
there  are  no  lawful  children,  or  where  an 
adoption  is  made  in  due  form,  or  where  recog- 
nition is  made  by  will.  And  if  the  question 
of  parentage  be  satisfactorily  settled,  there 
would  seem  to  be  power  in  the  Legislature  to 
endow  even  the  children  of  an  adulterous  in- 
tercourse with  inheritable  blood  from  the 
father. 

Legislation  admitting  fllegitimate  children  to 
the  right  of  succession  is  undoubtedly  in  dero- 
gation of  the  common  law,  and  should  be 
strict! V  construed,  and  hence  it  has  generally 
been  held  that  laws  permitting  such  children, 
whose  parents  have  since  married,  to  inherit, 
do  not  apply  to  the  fruits  of  an  adulterous  in- 
tercourse.    Sams  V.  Sanu,  85  Ky.  896. 

But,  while  it  is  the  duty  of  the  courts  to  put 
%  construction  upon  statutes,  which  shall,  so 
far  as  possible,  be  consonant  with  good  morals, 
we  know  of  no  legal  principle  which  would 
authorize  us  to  pronounce  a  statute  of  this  kind, 
which  is  plain  and  unambiguous  upon  its  face, 
void,  by  reason  of  its  failure  to  conform  to  our 
own  standard  of  social  and  moral  obligations. 
Legislatures  are  as  competent  as  courts  to  deal 
with  these  subjects,  and,  in  fixing  a  standard 
of  their  own,  are  beyond  our  control.  Thus 
in  Breu>er  v.  Blougher,  89  U.  S.  14  Pet  178, 
196  [10:  408,  417J,  it  was  said  by  Mr.  Chirf 
Juittee  Taney,  speaking  for  this  court,  that  the 
expediency  and  moral  tendency  of  a  similar 
law  was  a  question  for  the  Legislature  and  not 
for  this  court;  and  it  was  held  in  that  case  that 
a  Statute  of  Maryland,  endowing  illegitimate 
children  with  inheritable  blood,  applied  to  such 
as  were  the  offspring  of  an  incestuous  connec- 
tion. 

It  is  true  that  the  peculiar  state  of  society 
existing  at  the  time  this  Act  was  passed,  and 
atill  existing  in  the  Territory  of  Utah,  renders 
a  law  of  this  kind  much  wider  in  operation 
than  in  other  States  and  Territories;  but  it  may 
be  said  in  defense  of  this  Act  that  the  children 
embraced  by  it  are  not  responsible  for  this  state 
of  things,  and  that  it  is  unjust  to  visit  upon 
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them  the  consequences  of  their  paren  ts'  sins.  To 
recognize  the  validity  of  the  Act  is  in  the  nat- 
ure of  a  punishment  upon  the  father,  whoso 
estate  is  thus  diverted  from  its  natural  channel, 
rather  than  upon  the  child;  while  to  hold  it  to 
be  invalid  is  to  treat  the  child  as  in  some  sense 
an  outlaw  and  a  partieeps  eriminii. 

It  is  contended  by  respondents,  however,  that  [6C 
even  conceding  the  validity  of  this  Statute,  it 
was  abrogated  and  annulled  by  the  Anti-Po- 
Ivgamy  Act  of  Congress  of  July  1,  1862  (18 
Stat,  at  L.  501),  the  second  section  of  which 
annuls  by  title  the  ordinance  for  the  incorpo- 
ration of  the  Mormon  Church,  and  then  adds: 
"And  all  other  Acts  and  parts  of  Acts  hereto- 
fore passed  by  the  said  Legislative  Assembly 
of  the  Territory  of  Utah,  which  establish,  sup- 
port, maintain,  shield  or  countenance  polyga- 
my, be,  and  the  same  hereby  are,  disapproved 
and  annulled:  IVavided,  That  this  Act  shall  be 
so  limited  and  construed  as  not  to  affect  or  in- 
terfere with  the  right  of  property  legally  a<y 
(quired  under  the  ordinance  heretofore  men- 
tioned, nor  with  the  right  'to  worship  Gkxl  ao* 
cording  to  the  dictates  of  conscience,  but  only 
to  annul  all  Acts  and  laws  which  establish, 
maintain,  protect  or  countenance  the  practice 
of  polygamy,"  etc.  As  this  Act  was  passed  be- 
fore the  death  of  Thomas  Cope,  and  of  course 
before  descent  cast  upon  his  children,  it  applies 
to  this  case  if  the  argument  of  respondents  be 
sound.  The  question  is  then  presented.  Does 
the  Territorial  Act  of  1852  establish,  support, 
maintain,  shield  or  countenance  polygamy?  It 
clearly  does  not  establish,  support  or  maintain 
it.  Does  it  shield  or  countenance  it?  It  does 
not  declare  the  children  of  polygamous  mar- 
riages to  be  legitimate;  in  fact,  it  treats  them  as 
illegitimate,  or  rather,  it  does  not,  except  by  in* 
direction  or  inference,  mention  them  at  all; 
but  it  puts  all  illegitimate  children,  whether 
the  fruits  of  polygamous  or  of  ordinary  adul- 
terous or  illicit  intercourse,  upon  an  equality 
and  vests  them  with  inheritable  blood. 

Nothing  is  better  settled  than  that  repeals, 
and  the  same  may  be  said  of  annulments,  by 
implication,  are  not  favored  by  the  courts,  ana 
that  no  statute  will  be  construed  as  repealing  a 
prior  one,  unless  so  clearly -repugnant  thereto 
as  to  admit  of  no  other  reasonable  construction. 
MeCool  V.  Smith,  66  U.  S.  1  Black,  459  [17: 
2181;  B(ywen  v.  Lease,  5  Hill,  221;  Ex  parte 
Yerger,  75  U.  8.  8  Wall.  85, 105  [19:  882.  8391; 
Furman  v.  Nich<A,  75  U.  S.  8  Wall.  44  [19: 
8701;  United  States  Y,  Sixty-sewn  Packages,  58 
U.  8.  17  How.  85  [15:  541;  Bed  Rock  v.  Henry. 
106  U.  8.  596  [27:  251]. 

In  order  to  subject  the  Territorial  Act  of 
1852  to  the  annulling  clause  of  the  Act  of  Con-  [6fi 
ffress,  its  tendency  to  shield  or  countenance  po- 
lygamy should  be  direct  and  unmistakable. 
No  law  will  be  declared  void  because  it  may 
indirectly,  or  by  a  possible,  and  not  a  neces- 
sary, construction,  be  repugnant  to  an  annul- 
ling Act.  Its  direct  and  proximate  results  are 
alone  to  be  considered.  While,  as  before  ob- 
served, the  Act  may  have  been  passed  in  view 
of  the  existing  state  of  things,  and  as  an  indi- 
rect method  of  recognizing  the  legitimacy  of 
poly^mous  children,  it  has  do  tendency  in 
ifself  to  shield  or  countenance  polygamy  so 
far  at  it  applies  to  children.  Legislation  for 
the  protection  of  children  bom  in  polygamy  is 
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the  President,  and  it  was  argued  that  this  must 
have  been  so  because  of  the  exercise  of  execu- 
tive clemency,  though  the  latter  was  declared 
to  have  been  influenced  by  matters  subsequent 
to  the  trial,  it  was  thought  that  the  order  of 
approval  could  not  be  presumed  to  have  been 
made  by  the  President  upon  the  strength  of  an 
inference  drawn  from  the  remission  of  a  part 
of  the  sentence.  The  inference  that  the  Presi- 
dent had  i>er80Dally  acted  could,  indeed,  be 
properly  drawn  from  the  substantive  fact  of 
the  submission  of  the  proceedings  to  him,  if 
that  had  appear^,  but  presumption  could  not 
supply  that  fact,  and  then  a  presumption  upon 
that  presumption  be  availed  of  to  make  out  that 
the  approval  was  the  President's  personal  act. 
This,  as  the  chief  justice  remarked,  would 
leave  the  fact  that  the  order  was  his  own  to  in- 
ference only. 

The  judgment  (f  the  Court  cf  Claime  i$  re- 
9ersed  and  the  cause  remanded,  with  direetione 
todiemiu  the  petition. 


GEORGE  H.  COPE,  AppL. 

V. 

JANET  COPE  mr  ai.. 

<8ee  8.  a  Reporter^  ed.  689M88D 

etatuteqf  Utah,  that  iOegitimaie  children  ehall 
inherit,  valid— euceeeeion  of  eeUitee^-power  qf 
Territories  —  Anti-  Polygamy  Act — repeal — 
Bdmunde-Tueker  Law, 

1.  The  Territorial  Statute  of  Utah  of  ISBB,  which 
provides  that  illegitimate  cblidren  and  their 
mothers  Inherit  In  like  manner  as  legitimate  from 
the  father,  was  valid ;  so  that  an  illegitimate  child, 
wbose  father  died  in  1864  In  Dtah,  inherits  from 
the  father. 

IL  The  distribution  of  and  the  right  of  sucoession 
to  the  estates  of  deceased  peraoos  are  matters  ex- 
oiusively  of  state  cognisance,  and  are  such  as 
were  within  the  competence  of  the  Territorial 
Legislature  to  deal  with  as  it  saw  fit,  in  the  ab- 
sence of  an  inhibition  by  Oongren. 

IL  Such  Statute  was  not  abrogated  nor  annulled 
hf  the  Anti-Polygamy  Act  of  Congren  of  July 
l,18«a2StatatL.S0D. 

1  No  statute  will  be  construed  as  repealing  a  prior 
one,  unless  so  clearly  repugnant  thereto  as  to  ad- 
mit of  no  other  reasonable  construction. 

i.  The  Bdmunds-Tucker  Law  of  March  8,  fl887  (S4 
Stat  at  L.  686),  is  the  first  disapproval  byCk>n- 
greas  of  the  legislation  of  Utah  recognizing  the 
Inheritable  capcusity  of  the  issue  of  polygamous 
marriages,  and  that  Act  excepts  all  chUdren  de- 
clared legitimate  by  the  7th  sectloD  of  the  Act  of 
1888;  and  all  illegitimate  children  bom  within 
twelve  months  after  the  passage  of  the  Act. 

[No.  1827T 

Bubmitted  Dee.  22, 1890.  Decided  Jan,  19, 1891, 

APPEAL  from  a  decree  of   the  Supreme 
Court  of  the  Territory  of  Utah,  aflOrming 

NOTB.— ^8  to  power  of  Oonffrem  over  TerrUoriee* 
see  note  to  Brunswick  First  Nat.  Bank  v.  Yankton 
County,  25: 1016. 

As  to  ineapaoUy  of  UieoiMmate  ehUdren  to  inherit; 
uihen  they  take  deoiaee  or  bequests  under  the  descrip- 
tion of  oMfatran,— see  mate  to  Brewer  ¥•  Blougher, 
10:408, 
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a  decree  of  the  District  Court  of  the  Third 
Judicial  District  of  Utah,  afllrminf  the  decree 
of  the  Probate  Court  of  Salt  Lue  Coun^, 
that  George  H.  Cope  is  not  an  heir  of  Thomas 
Cope,  deceased,  and  not  entitled  to  any  share 
of  Thomas  Cope's  estate.    BetereetL 

Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  from  a  decree  of  distri-  [^ 
bution,  originally  pronounced  by  the  Probate 
Court  of  Salt  Lake  County,  affirmed  by  the 
District  Court  of  the  Third  Judicial  District 
of  Utah,  and  again  by  an  equal  division  ai 
the  Supreme  Court  of  the  Territory. 

The  sole  question  presented  for  considera- 
tion was,  whether  George  H.  Cope,  the  illegiti- 
mate child  of  Thomas  Cope,  was,  under  the 
facts  of  the  case,  the  hcdr  of  Thomas  Cope, 
deceased.  The  finding  of  facts,  so  far  as  the 
same  are  material,  was  as  follows: 

1.  That  Thomas  Cope,  deceased,  died  at  Salt 
Lake  Countv,  Utah  Territory,  inteatate,  on  the 
—  day  of  August,  1864,  leaving  certain  real 
estate  therein,  the  description  of  which  is  im- 
mat^iaL 

2.  That  said  Thomas  Cope  left  at  the  time  of 
his  death  surviving  him,  Janet  Cope,  his  law- 
ful wife.  Thomas  H.  Cope,  his  only  legitimate 
son,  ana  George  H.  Cope,  hia  illegitimate  son 
by  Margaret  Cope,  his  polygamous  or  plural 
wife,  and  that  the  marriai^  of  the  said  deceased 
with  Margaret  Cope  was  contracted  while  the 
said  Janet  Cope  was  the  living  and  undivorced 
wife  of  said  deceased. 

And  as  conclusions  of  law  the  court  found: 

1.  That  the  sole  heirs-at-law  of  said  Thomas 
Cope,  deceased,  are  Janet  Cope  and  Thomas 
H.  Cope,  who  are  alone  entitled  to  share  in  the 
distribution  of  the  estate  of  said  Thomas  Cope, 
and  that  ail  the  real  estate  above  mentioned 
descended  to  and  vested  in  said  Janet  Cope 
and  Thomas  H.  Cope,  subject  to  the  adminis- 
tration upon  such  estate. 

2.  That  the  said  George  H.  Cope  is  not  an 
heir  of  said  Thomas  Cope,  deceased,  and  not 
entitled  to  any  share  of  said  Thomas  Cope's 
estate. 


Mr,  J.  G.  Sutherland  for  appeUant 
Mr.  R.  N,  Baakin  for  responaenta. 


Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  appellant,  George  H.  Cope,  who  is  ad-  [81 
mitted  to  be  the  illegitimate  child  of  Thomas 
Cope,  by  Margaret  Cope,  his  polygamous 
wife,  claims  the  rifht  to  inherit  a  share  of  his 
father's  estate  unaer  a  Territorial  Statute  of 
Utah,  enacted  in  1852,  which  provides  as  fol- 
lows: "  Section  25.  Blegitimate  children  and 
their  mothers  inherit  in  like  manner  **  [as  legiti- 
mate] "from  the  father,  whether  acknowle(^ed 
by  him  or  not,  provided  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court  that  he 
was  the  father  of  such  illegitimate  child  or 
children." 

While  this  Statute  is  an  innovation  upon  the 
common  law,  and  in  some  particulars  a  novelty 
in  legislation,  we  perceive  no  objection  to  its 
validity.  By  section  6  of  the  Act  of  Septem- 
ber 9,  1850  (9  Stat,  at  L.  458),  establiahing  a 
territorial  government  for  Utah,  it  is  Movided: 
"T^t  the  legialative  power  ox  said  Territory 
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fhall  extend  to  all  rightful  subjects  of  le^^isla- 
tion,  coDsisteDt  with  the  ConstitutioD  of  the 
United  States  and  the  provisions  of  this  Act; 
Init  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  do  tax  shall  be 
Imposed  upon  the  property  of  the  United 
States;  nor  shall  the  lands  or  other  property  of 
nonresidents  be  taxed  higher  than  the  lands  or 
otlif  property  of  residents.  All  the  laws 
passed  by  the  LegislatiTe  Assembly  and  'goyer- 
nor  shall  be  submitted  to  the  Confess  of  the 
United  States,  and,  if  disapproved,  shall  be 
null  and  of  no  effect."  With  the  exceptions 
noted  in  this  sectioD,  the  power  of  the  Terri- 
torial Legislature  was  apparently  aa  plenary  as 
that  of  the  Legislature  of  a  State.  Maynard 
V.  nm,  125  U.  8.  204  [81:666].  The  distri- 
bution of  and  the  right  of  succession  to  the 
estates  of  deceased  persons  are  matters  exclu- 
•ively  of  state  cognizance,  and  are  such  as  were 
withm  the  competence  of  the  Territorial  Legis- 
lature to  deal  with  as  it  saw  fit,  in  the  alienee 
of  an  inhibition  l^  Congress.  Indeed,  legis- 
lation of  similar  description  is  by  no  means 
unprecedented.  By  the  laws  of  many  States 
natural  children  are  permitted  to  inherit  from 
the  mother,  and  also  from  the  father  in  case  of 
the  after  marriage  of  their  parents,  or  where 
there  are  no  lawful  children,  or  where  an 
adoption  is  made  in  due  form,  or  where  recog- 
nition is  made  by  will.  And  if  the  question 
of  parentage  be  satisfactorily  settled,  there 
would  seem  to  be  power  in  the  Legislature  to 
endow  even  the  children  of  an  adulterous  in- 
tercourse with  inheritable  blood  from  the 
father. 

Legislation  admitting  fllegitimate  children  to 
the  right  of  succession  is  undoubtedly  in  dero- 
gation of  the  common  law,  and  should  be 
strict] V  construed,  and  hence  it  has  generally 
been  held  that  laws  permitting  such  children, 
whose  parents  have  since  married,  to  inherit, 
do  not  apply  to  the  fruits  of  an  adulterous  in- 
tercourse.    Sams  V.  SatM,  85  Ky.  896. 

But,  while  it  is  the  duty  of  the  courts  to  put 
a  construction  upon  statutes,  which  shall,  so 
far  as  possible,  be  consonant  with  good  morals, 
we  know  of  no  legal  principle  which  would 
authorize  us  to  pronounce  a  statute  of  this  kind, 
which  is  plain  and  unambiguous  upon  its  face, 
void,  by  reason  of  its  failure  to  conform  to  our 
own  standard  of  social  aod  moral  obligations. 
Legislatures  are  as  competent  as  courts  to  deal 
with  these  subjects,  and,  in  fixing  a  standard 
of  their  own,  are  beyond  our  control.  Thus 
in  Breu>er  v.  Bhughtr,  89  U.  S.  14  Pet  178. 
196  [10:  408,  417J,  it  was  said  by  Mr,  Chiff 
Jtuttee  Taney,  speaking  for  this  court,  that  the 
expediency  and  moral  tendencv  of  a  similar 
law  was  a  question  for  the  Legr»lature  and  not 
for  this  court;  and  it  was  held  in  that  case  that 
a  Statute  of  Maryland,  endowing  illegitimate 
children  with  inheritable  blood,  applied  to  such 
as  were  the  offspring  of  an  incestuous  connec- 
tion. 

It  is  true  that  the  peculiar  state  of  society 
existing  at  the  time  this  Act  was  passed,  and 
still  existing  in  the  Territory  of  Utah,  renders 
a  law  of  this  kind  much  wider  in  operation 
than  in  other  States  and  Territories;  but  it  may 
be  said  in  defense  of  this  Act  that  the  children 
embraced  by  it  are  not  responsible  for  this  state 
«f  things,  and  that  it  is  unjust  to  visit  upon 
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them  the  consequences  of  their  parents'  sins.  To 
recognize  the  validity  of  the  Act  is  in  the  nat- 
ure of  a  punishment  upon  the  father,  whoso 
estate  is  thus  diverted  from  its  natural  channel, 
rather  than  upon  the  child;  while  to  hold  it  to 
be  invalid  is  to  treat  the  child  as  in  some  sense 
an  outlaw  and  a  partieeps  eriminU, 

It  is  contended  by  respondents,  however,  that  [6fi 
even  conceding  the  validity  of  this  Statute,  it 
was  abrogated  and  annulled  by  the  Anti-Po- 
Ivgamy  Act  of  Congress  of  July  1,  1862  (18 
Stat,  at  L.  501),  the  second  section  of  which 
annuls  by  title  the  ordinance  for  the  incorpo- 
ration of  the  Mormon  Church,  and  then  adds: 
"And  all  other  Acts  and  parts  of  Acts  hereto- 
fore passed  by  the  said  Legislative  Assembly 
of  the  Territory  of  Utah,  which  establish,  sup- 
port, maintain,  shield  or  countenance  polyga- 
my, be,  and  the  same  hereby  are.  disapproved 
and  annulled:  Provided,  That  this  Act  shall  be 
so  limited  and  construed  as  not  to  affect  or  in- 
terfere with  the  right  of  properly  legally  a<y 
(quired  under  the  ordinance  heretofore  men- 
tioned, nor  with  the  right  'to  worship  Gkxl  ao* 
cording  to  the  dictates  of  conscience,  but  only 
to  annul  all  Acts  and  laws  which  establish, 
maintain,  protect  or  countenance  the  practice 
of  polygamy,"  etc.  As  this  Act  was  passed  be- 
fore the  death  of  Thomas  Cope,  and  of  course 
before  descent  cast  upon  his  children,  it  applies 
to  this  case  if  the  argument  of  respondents  be 
sound.  The  question  is  then  presented.  Does 
the  Territorial  Act  of  1852  establish,  support, 
maintain,  shield  or  countenance  polygamy?  It 
clearly  does  not  establish,  support  or  maintain 
it.  Does  it  shield  or  countenance  it?  It  does 
not  declare  the  children  of  polygamous  mar- 
riages to  be  legitimate;  in  fact,  it  treats  them  as 
illegitimate,  or  rather,  it  does  not,  except  by  in* 
direction  or  inference,  mention  them  at  all; 
but  it  puts  all  illegitimate  children,  whether 
the  fruits  of  polygamous  or  of  ordinary  adul- 
terous or  illicit  intercourse,  upon  an  equality 
and  vests  them  with  inheritable  blood. 

Nothing  is  better  settled  than  that  repeals, 
and  the  same  may  be  said  of  annulments,  by 
implication,  are  not  favored  by  the  courts,  ana 
that  no  statute  will  be  construed  as  repealing  a 
prior  one,  unless  so  clearly -repugnant  thereto 
as  to  admit  of  no  other  reasonable  construction. 
McCool  V.  Smith,  66  U.  S.  1  Black.  459  [17: 
2181;  B<yu>en  v.  Lease,  5  Hill,  221;  Ex  parU 
Yergtr,  75  U.  8.  8  Wall.  85, 105  Q9:  882.  8391; 
Furman  v.  Niched,  75  U.  S.  8  Wall.  44  [19: 
8701;  United  States  Y,  Sixty-seven  Packages,  58 
U.  8.  17  How.  85  [15:  541;  Bed  Roek  v.  Henry, 
106  U.  8.  596  [27:  251]. 

In  order  to  subject  the  Territorial  Act  of 
1852  to  the  annulling  clause  of  the  Act  of  Con-  [6fi 
ffress,  its  tendency  to  shield  or  countenance  po- 
lygamy should  be  direct  and  unmistakable. 
No  law  will  be  declared  void  because  it  may 
indirectly,  or  by  a  possible,  and  not  a  neces- 
sary, construction,  be  repugnant  to  an  annul- 
ling Act.  Its  direct  and  proximate  results  are 
alone  to  be  considered.  While,  as  before  ob- 
served, the  Act  may  have  been  passed  in  view 
of  the  existing  slate  of  things,  and  as  an  indi- 
rect method  of  recognizing  the  legitimacy  of 
poly^mous  children,  it  has  no  tendency  in 
ifself  to  shield  or  countenance  polygamy  so 
far  as  it  applies  to  children.  Legislation  for 
the  protection  of  children  bom  in  polygamy  is 
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not  necessarily  legislation  favorable  to  polyga-  able  capacity  of  the  issue  of  polygamous  mar- 
my.  Tbere  is  do  iDcoDsistency  in  sbielding  riages;  and  so  careful  is  Congress  of  rights  ac- 
Uie  one  and  in  denouncini?  the  other  as  a  crime,  quired  or  existing  under  these  laws  that  it  ex- 
it has  never  been  supposed  that  the  Acts  of  the  cepts  by  special  proviso  all  children  declared 
several  States  legitimating  natural  children,  to  be  legitimate  by  the  7th  section  of  the  Act 
whose  parents  intermarry  after  their  birth,  had  of  1882,  as  well  as  all  illegitimate  children  bom 
the  slightest  tendency  to  shield  or  countenance  within  twelve  months  after  the  passage  of  this 
illicit  cohabitation,  but  they  were  rather  de-  Act. 

signed  to  protect  the  unfortunate  children  of  These  several  Acts  of  Congress,  dealing  as 
those  who  were  willing  to  do  all  in  their  power  they  do  with  the  same  subject  matter,  should 
towards  riirbtinp:  a  great  wrong.  So,  if  the  be  construed  not  only  as  expressing  the  inten- 
Act  in  question  had  been  passed  in  anv  other  tion  of  Congress  at  the  dates  the  several  Acts 
Jurisdiction,  it  would  have  been  considered  as  were  passed,  but  the  later  Acts  should  also  be 
a  perfectly  harmless,  though  possibly  indis-  re^rded  as  legislative  interpretations  of  tue 
creet,  exercise  of  the  legislative  power,  and  prior  ones.  United  States  v.  Freeman,  44  U. 
would  not  be  seriously  claimed  as  a  step  to-  S.  8  How.  556,  5G4  [11:  724,  7271;  StoekdaU  v. 
wards  the  establishment  of  a  polygamous  sys-  Atlantic  Ins.  Cb.  87  U.  S.  20  Wall.  823  [22: 
tem.  8481.  Now  if  it  had  been  intended  by  the  Act 
As  this  Act  annuls  only  such  territorial  laws  of  1862  to  annul  the  Territorial  Act'of  1853, 
as  shield  or  countenance  polygamy,  if  we  sus-  fixing  the  inheritable  capacity  of  illegitimate 
tain  the  construction  urged  by  the  respondents  children,  why  did  Congress  in  1882  recognize 
here,  it  must  necessarily  follow  that  the  chil-  the  legitimacy  of  children  born  of  polygamous 
dren  of  polygamous  marriages  would  be  de-  or  Mormon  marriages,  prior  to  January  1, 
prived  of  their  power  to  inherit  from  the  father,  1888?  Or  why,  in  the  Act  of  1887,  did  it  save 
while  the  offspring  of  other  illicit  relations  the  rights  of  such  children  as  well  as  of  aU 
would  be  left  to  inherit  under  the  Act  This  others  bom  within  twelve  months  after  the 
would  seem  to  be  at  war  with  the  intent  of  the  passage  of  that  Act?  The  object  of  these  en- 
Lei^islature.  actments  is  entirely  clear.  Not  only  does  Coo- 
But  whatever  doubts  there  may  be  regard-  gress  refrain  from  adding  to  the  oaium  which 
ing  the  proper  construction  of  this  Act,  we  popular  opinion  visits  upon  this  innocent  but 
think  they  are  dispelled  by  a  scrutiny  of  the  unfortunate  class  of  children,  but  it  makes 
subsequent  ledslation  upon  the  same  subject,  them  the  special  obiect  of  its  solicitude,  and 
In  1876  the  Legislature  of  Utah,  being  evi-  at  the  same  time  offers  to  the  parents  an  in- 
dently  in  some  doubt  as  to  the  proper  interpre-  ducement,  in  the  nature  of  a  locus  penitentia, 
tation  of  the  Congressional  Act  of  1862.  passed  to  discontinue  their  unlawful  cohabitation, 
another  Act  declaring  that  * 'every  illegitimate  Our  conclusion  is  that  the  appellant  Gkorge 
child  is,  in  all  cases,  an  heir  to  its  mother.  It  A.  Cope  is  entitled  to  share  in  his  father's  es- 
is  also  heir  to  its  father  when  acknowledged  tate,  and  the  decree  of  the  Supreme  Court  qf  ths 
by  him."  This  was  followed  March  22,  1882,  Territory  must  thertfore  be  reversed, 
by    an    Act   of  Congress,  commonly  known 

as  the  "Edmunds  Law"  (22  Stat,  at  L.  81),  

which,  while  providing  for  further  punish- 
ment for  polygamy  and  its  accompanying  evils,  MASSACHUSETTS  BENEFIT  AS80CIA- 
in  section  7  expressly  legitimates  the  issue  of  TION,  Flff,  in  Err,, 
polygamous  or  Mormon  marriages  born  prior  to  «. 
January  1, 1888.    IflheTerrilorial  Act  of  185*4  SARAH  G.  MILES, 
be  open  to  the  charge  of  shielding  or  counte- 
nancing polygamy,  much  more  so  is  this  Act,  (gee  8.  C.  Beporter's  ed.  680-«e.) 
which  not  onlv  admits  polygamous  children  to 

the  right  of  inheritance,  but  actually  legiti-  Jurisdictional  amount— interest   included   im 

mates  them  for  all  purposes.    The  law  re-  judgment. 
mained  substantially  in  this  condition  until 

March  8,  1887,   when  the  Act  of  Congress  I.   Where  the  judgment  was  not  entered /or  a  def- 

known  as  the  * 'Edmunds-Tucker  Law     (24  Uiite  sum,  but  jrenerally  hi  favor  of  plaintiff  on 

Stat,  at  L.  635),  was  passed,  the  11th  section  the  verdict,  and  the  verdict  was  rendered  thlr- 

of  which  provides  that  "the  laws  enacted  by  teen  days  before  J udfirment,  and  the  amount  acta- 

Stl^w^K^id^^^^^     l?/ni^7h^TaL'J  :Sdr  a^V^St^r^^h^rrtS^  tJSST  ^ 

Utah  which  provide  for  or  recognize  the  capac-  ^^  ^^  ^^^^  ^^  has  Jurisdiction  of  the  case, 

ity  of  Illegitimate  children  to  mhent  or  to  be  ^y,^^  ^he  state  law  allows  interest  on  the  verdict 

entitled  to  any  distributive  share  in.  the  estate  ^  ^  included  hi  the  Judgment, 

of  the  father  of  any  such  illegitimate  child,  ^   where  interest  antecedent  to  the  judgment  ap. 

are  hereby  disapproved  and  annulled;  ana  no  pealed  from  is  included  in  such  judgment,  and 

illegitimate  child  shall  hereafter  be  entitled  to  the  amount,  with  the  added  intere8t»  exceeds 

inherit  from  his  or  her  father,  or  to  receive  $S,000,  this  court  has  Jurisdiction, 

any  distributive  share  in  the  estate  of  his  or  [No.  1880.] 

her  father:  Provided,  That  this  section  shall  Submitted  Dee,  1, 1890.  Decided  Jan.  19,1891. 
not  apply  to  any  illegitimate  child  bom  within 

twelvemonths  after  the  passage  of  this  Act,  TN  ERROR  to  the  Circuit  Court  of  the  United 
nor  to  any  child  made  legitimate  by  the  7th  X  States  for  the  Eastern  District  of  Pennsvl- 
section  of  the  Act"  of  1882.  vania,  to  review  a  judgment  in  favor  of  plain- 
Here,  then,  is  the  first  clear  and  unqualified  tiff  on  a  policy  of  insurance, 
declaration  of  Congress  of  its  disapproval  of  On  motion  to  dismiss  for  want  of  Juriadio- 
the  legislation  of  Utah  recognlzmg  the  inherit-  tion.    Denied, 
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Statement  by  Mr,  JuiHoe  Brownx 

This  was  a  motion  to  dismiss  a  writ  of  error 
upon  the  ground  ttiat  tbe  "  matter  in  dispute" 
did  not  eiceed  the  sum  or  value  of  five  thon- 
•and  dollars,  as  required  by  Revised  Statutes, 
•ection  691,  as  amended  by  section  8  of  the  Act 
of  February  16, 1876  (18  Stat.  815),  to  give  this 
court  jurisdictioo. 

Sarah  G.  Miles,  the  plaiotiflT  below,  brought 
•n  action  in  the  Court  of  Common  Pleas  of 
Philadelphia  Countv,  in  the  State  of  Pennsyl- 
vania, against  the  Massachusetts  Benefit  Asso- 
ciation, to  recover  five  thousand  dollars,  with 
interest,  due  to  her  as  beneficiarv  in  a  policy 
of  insurance,  issued  by  the  defendant  company 
upon  the  life  of  her  husband,  John  S.  Miles. 
The  insured  died  on  January  16, 1888.  After 
the  issue  was  made  up,  the  defendant  company 
removed  the  case  to  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  where  it'was 
duly  called  for  trial  October  16,  1889.  De- 
fendant set  up  no  counterclaim,  but  denied  all 
liability  upon  the  ground  that  the  policy  had 
lapsed  by  nonpayment  of  an  assessment.  Upon 
October  18th,  the  Jury  returned  a  verdict  for 
the  plaintiff,  and  assessed  her  damages  at  five 
thousand  dollars. 

Motion  for  new  trial  was  made,  and  on  Oc- 
tober 81st  the  motion  was  denied,  and  judg- 
ment was  entered  in  open  court  in  the  follow- 
ing words:  "Motion  for  new  trial  denied,  and 
juogment  ordered  to  be  entered  in  favor  of  the 
plamtifl,  and  against  the  defendant,  on  the 
verdict.  Whereupon  Judgment  is  entered  ac- 
cordingly." 

The  defendant  having  taken  out  its  writ  of 
error,  this  motion  was  made  to  dismiss. 

Mr.  Richard  P.  White,  for  defendant  in 
error,  for  motion: 

As  the  writ  of  error  was  sued  out  by  the 
defendant  below,  and  as  no  question  is  pre- 
•ented  erowing  out  of  a  set-off  or  counter- 
claim, the  amount  in  controversy  is  fixed  by 
the  Judgment. 

Walker  v.  United  States,  71  U.  S.  4  Wall. 
168  (18:  819);  Thompson  v.  Butler,  95  U.  S.  694 
(24:  540);  Hilton  v.  Dickinson,  108  U.  S.  176 
(27:  691);  First  Nat.  Bank  v.  Rediek,  110  U.  S. 
224  (28: 124);  Henderson  t.  WadstDorth,  116  U. 
8.  276  (29:  879). 

The  verdict  was  for  five  thousand  dollars 
end  the  Judgment  was  entered  generally  on  the 
verdict,  so  &at  this  court  has  before  it  only  a 
Judgment  for  that  sum.  At  common  law  Judg- 
ments did  not  bear  interest 

Perkins  T.  Foumiquet,  66  U.  S.  14  How.  881 
a4:  448). 

To  determine  the  Jurisdictional  amount,  how- 
ever, neither  interest  on  the  Judgment  nor  costs 
of  suit  can  enter  into  the  computation. 

Western  U.  Teleg.  Co.  v.  Rogers,  98  U.  S.  665 
(88:977). 

Messrs.  Ernest  L.  Tustin,  Wm.  F.  Johnson 
end  Frederick  Carroll  Breivetert  for 
plaintiff  in  error,  against  motion: 

The  plaintiff  was  on  the  day  of  Judgment 
entitled  to  receive  $5,010.88,  and  such  was  the 
amount  of  thejudgment  in  fact  and  in  law. 

Walker  v.  United  States,  71  U.  S.  4  Wall. 
168  (18:  819);  The  Patapseo  v.  Boyce.  79  U.  S. 
12  Wall.  452  (20:  458). 
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Mr,  Justice  Brown  delivered  the  opinion  of   [69 
the  court: 

Our  Jurisdiction  to  review  this  case  upoD 
writ  of  error  depends  upon  the  amount  of  the 
Judgment,  and  the  sole  question  is  whether, 
upon  the  face  of  this  record,  the  Judgment  la 
for  five  thousand  dollars,  or  for  that  amount 
with  interest  from  the  date  of  the  verdict 
Under  the  peculiar  practice  obtaining  in  Penn- 
sylvania, the  Judgment  was  not  entered  up  for 
a  definite  amount  in  dollars  and  cents,  but  gen- 
erallv.  'in  favor  of  the  plaintiff,  and  against 
the  defendant,  on  the  verdict."  As  the  verdict 
was  rendered  thirteen  days  before  this  entry, 
the  amount  actually  due  at  the  date  of  the 
Judgment,  if  interest  be  computed  upon  the 
verdict,  was  $5,010.88. 

At  common  law  neither  verdicts  nor  Judg-  f^^^ 
ments  bore  interest;  but  by  Revised  Statutes, 
section  966,  "interest  shall  be  allowed  on  all 
judgments  in  civil  causes,  recovered  in  a  cir- 
cuit or  district  court,  and  may  be  levied  by  the 
marshal  under  process  of  execution  issued  there- 
on, in  all  cases  where,  by  the  law  of  the  State 
in  which  such  court  is  held,  interest  may  be 
levied  under  process  of  execution  on  Judgments 
recovered  in  the  courts  of  such  State;  and  it 
shall  be  calculated  from  the  date  of  the  Judg- 
ment, at  such  rate  as  is  allowed  by  law  on  Judg- 
ments recovered  in  the  courts  of  such  State." 

Did  the  case  rest  solely  upon  this  Statute,  it 
is  difficult  to  see  how  interest  could  be  com- 
puted upon  this  verdict,  inasmuch  as  the  spe- 
cific allowance  of  interest  upon  Judgment* 
would  seem  to  exclude  the  inference  Uiat  in- 
terest shouJd  be  allowed  upon  verdicts  before 
Judsrment  But  by  an  Act  of  the  Legislature 
of  Pennsylvania,  passed  in  1859,  it  is  declared 
to  **be  lawful  for  any  party  or  parties,  in  whose 
favor  any  verdict  may  be  rendered  for  a  spe- 
cific sum  of  money,  to  collect  and  receive  in- 
terest upon  such  sum  from  Uie  date  of  the  ver- 
dict; and  every  general  Judgment  entered  upoD 
such  verdict,  whether  by  a  court  of  original 
Jurisdiction,  or  by  the  supreme  court,  shall  be 
deemed  and  held  to  be  a  Judgment  for  the  sum 
found  by  the  verdict,  with  interest  thereon  from 
the  date  of  such  finding." 

We  regard  this  Statute  as  settling  the  ques- 
tion in  favor  of  our  Jurisdiction.  Action  966, 
while  providing  only  for  interest  upon  Judg- 
ments, does  not  exclude  the  idea  of  a  power  in 
the  several  States  to  allow  interest  upon  ver- 
dicts, and  where  such  allowance  lis  expressly 
made  by  a  state  statute,  we  consider  it  a  right 
given  to  a  successful  plaintiff,  of  which  he 
ought  not  to  be  deprived  by  a  removal  of  his 
case  to  the  federal  court.  The  courts  of  the 
state  and  the  federal  courts  sitting  within  the 
State  should  be  in  harmony  upon  this  point. 
Both  in  Hotden  v.  Freedman's  Sav,  AT. Co.,  100 
U.  8.  72  [25:567],  and  in  Ohio  v.  Frank,  108  U. 
S.  697  [26:5311,  it  was  held  that  the  question 
of  interest  is  always  one  of  local  law.  This  is 
also  recognized  in  the  28d  Rule  of  this  court, 
which  allows  interest  upon  the  Judgment  of  the 
inferior  courts,  at  such  rate  as  similar  Judg- 
ments bear  interest  in  the  courts  of  the  State  [69! 
where  such  Judgment  is  rendered,  whenever 
upon  writ  of  error  from  this  court  the  Jud^ 
ment  of  such  inferior  court  is  affirmed.  Where 
interest  antecedent  to  the  Judgment  appealed 
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from  is  included  in  such  Judgment,  and  the 
amount,  with  the  added  interest,  exceeds 
$5,000,  jurisdiction  will  attach.  Th6  Patapseo, 
70  U.  8. 12  Wall.  451  [20:4571;  Ths  Rio  Grande, 
86  U.  8.  19  Wall.  178  [22:  601;  Zeckendorf  v. 
Johmon,  128  U.  &  617  [81:277];   DMnd  qf 

838 


Columbia  ▼.  Gannon,  180  U.  8.  227  [82:922]; 
New  York  KUvated  R.  Co,  ▼.  Fifth  Nat.  Bank, 
lieu.  8.  608  [80:2591;  EeOer  T.  Aehford,  188 
U.S.  610r88:«671. 
Z7ie  motton  to  t&emiuwiUtAerrforiB  be  denM, 
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JAMES  F.  JOY  BT  XL.,  AppU.,  whleh  Om  right  of  war  wu  (nuWd.  li  ootloa  to 

(1.  the  portiwUithedced&DdtopurDbuereata  fon- 

CITT   OF  BT.  LOUIS  n  AI.  jaaB.  o(  the  conteDO  of  the  oontrart/aod  of  an- 

(SeeS.C.BeporUr'aed.  1-JU.)  other  oontnot  leferred  to  ttapreln,  and  thay 

Dm  bu  one  rattroad  of  ttie  right  of  way  <if  an-  ,    __       .                   ^     ^    ^    .    . 

• — nottee — rtfrreneetnibed—a;>reemenU,mhtn  toirether 

wwlrurf  topeth^-publie  inUruU-utappel  ,.    wbere'thB  wbjert  matter  of  a  oootraot  oon- 

— «ndt(wn,  teA<n Unding-authorxly  o^f  park  oemn  tbe  ialar«gu  of  the  pubUo.  the  oontnot  to 

eommtmonert-^pomr  ofamrl  of  tqmty—VM  to  be  oongtrued  Ubendlr  io  favor  of  the  pubUo. 

ttftraduofrailroaii-^vjunetion.ubenproper  g.    One  party  to  an  agreemaot.  who  baa,  by  ytrtuo 

—deeTea—puiiu:    mUrettt—tptciJUs    perform-  of  It,  obtainedpropertyandUiebeaefltof  manera 

anee,    leAen     decreed — agreement — wahi     t^  expended  tbcceon  by  tbe  other  party,  cannot  be 

tautaaUtg,  heard  to  allege  that  tbe  ajcreement  was  a^ralnM 
the  policy  of  tha  law,  without  oSsrlns  to  return 

1.    Where  two  railroad  oompaDlea  hare  reoetved  tbs  property 

frotn  the  pubUo  authorltlei  a  jrant  of  a  ]olnt  ^   yfhet*  a  ihare  of  an  Incomplete  right  of  way 

rlsht  of  way  tbrowrh  a  pubttc  park,  upon  tbe  ,^  oooveyed  to  a  railroad  oompany  iubjeot  W 

arreemeDtaodoondlUon  to  permit,  upon  reoBon-  certain  condition*,  the  oompleUon  byauoboom. 

able  roBulaUau.  and  terma.  other  raUroada  to  uu  p^^y  of  the  right  of  way,  by  the  purohau  of  In- 

impany.  upon  the  conwot  of  the  publLo  ^^  ,„,„™,  „-  „„,.n„  «,«,. 


authurlttes,  to  use  such  right  of  way  for  a 


tbe  Interest  of  pulillo  aafety. 

rt'nd"eQuV^bl'e'componKitlijQ.'"  "*  ""J""  ■  ■«!  ^     When  ■  rmllroad  oompany  la  entitled  to  uae  the 

%    Allboueta  thopuuctuacJonof  anaareemeotoan  rU'btof  way.of  another  railroad  company  upon 

not  dpf  eat  iu  obvloua  lo  lent,  yet  when  tbe  mean-  •"'^  leaaonable  terma  aod  fornioh  fur  and  eq^ 

lOBtodooWfultbepunctiiatLonmaybeoonalderad  «•'»  compenaaUon  u  may  be  wroed  upon  by 

to  aac«rtalii  aucb  meaning  '"^  oompanlea.  If  the  parUea  do  not  acre*,  a 

•.    A  ooveunot  10  »d  aareemeot  made  by  a  railroad  <x>"rt  <>'  """"y-  ""^"B  «^"  «wotoanoe  of  the 

oompnny  with  park  oommlMloQera,  from  whom  oootroyeray,  haa  power  to  aottle  tliB  right  and  the 

It  rets-lved  a  grant  of  a  right  of  way  through  a  "mount  of  oompenntlon. 

publiu  park,  to  permit  other  railroad  oompanlea  I*   Where  a  railroad  oompany  beoomea  entitled  to 

to  uae  »uch  right  of  way,  U  blodlog  upon  lubae-  ""« 'he  right  of  way,  or  road-bed,  of  another 

quent  purchosera,  with  notloe,  (rom  luoh  com-  oompany,  It  la  entitled  to  oae  the  tracks  thereon, 

peny.  where  the  entire  right  of  way  la  oovered  wttli 

1.    Where  tha  right  of  mortgageea  and  piirehaaera  tiaoka  ao  that  there  la  no  room  for  an  Independ. 

at  a  torooloaure  nle  of  a  railroad  lalboae^  aolely  eot  track,  subject,  bowerer.  to  the  prior  right  of 

upon  an  ■greemmE  made  prlorRo  the  execution  Uie  other  company  to  uae  the  isme  ai  It*  oooven- 

Of  the  mortgage,  they  miut  be  held  to  hare  had  lei><M  requlrea. 

notice  of  It  and  they  hold  aublect  to  lla  lerma  IS.    A  ault  In  equity  la  the  proper  remedy  to  enforoa 

and  coo  dltlona.  whether  the  oOTenanta  thereof  therightofonerallroad  company  to  nsetbe  right 

run  with  tbe  land  or  not.  of  way  of  another,  oonfetred  by  ooDtiseti  and  in 

1   A  reference.  Inadeedof  arlghlof  waytoarall-  tuob  aaulta  prayer  for  an  Injunotlon  againat  i«- 

n>ad  oompany,  (o  the  oondlttoii*  of  a  oootiwot  oa  tualng  to  permit  the  uae  of  MU  il^t  of  way  la  ■ 

\:'.%  I'.  S.  Ut 
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prayer  tor  all  tb 

cilia  perrormaooe  of  the  ooDtract. 

U.  Wbera  a  decree  of  a  court  of  equity  ts  completa 
la  Itaelf  and  dlapoaes  of  the  DontroveTBT.  It  !•  no 
objecUdD  to  iC  that  the  court  will  hare  to  take 
■upple  mental  proceedings  to  gut7  It  out  and 
make  It  effective  under  altered  olreumatance*. 

U.  Conaideratloiu  of  the  public  Intereanaraooii- 
Iiolllug  upon  a  oourt  ol  egulty,  when  a  public 
meaoB  of  trsntportataon,  luchM  a  railroad,  oomea 
Into  tbe  potWMloD  and  imdar  the  domloloD  of  the 


U.  The  details  of  the  tnanoer  of  use  of  a  rlpbt  of 
war  0'  >  mllroad  oompan  j  by  another  oompany 
are  lufflolenlly  [umlahed  by  the  agreement  for 
•ucb  use  to  enable  a  court  to  decree  apeolfla  per- 
formanoe.  where  the  agreement  proTldeathatone 
oompany  ahall  have  tbe  sole  oontrol  of  the  Mart- 
ina, ruoolng  and  regulating  the  tiuie  tables  of 
and  Cor  ICb  dwq  trains,  and  of  the  relative  tlmei 
0(  the  Bt&rtlnK.  oomlns  In  and  running  of  the 
trains  of  both  companies. 

IT.  ItlsnoobJectlDQtospecltloperfomiBnoe  of  ao 
agreemeot  to  permit  the  rbchtof  way  of  a  rail- 
road to  be  used  by  other  rallroadt,  that  the  rall- 
roadB  entitled  to  socb  uM  are  oot  named  In  the 


A  contract  by  one  railroad  oompany  to  permit 
other  railroad  companies  to  use  Its  rijrht  of  way 
does  not  lack  mutualltr,  where  the  oonslderatlan 
Is  ample,  and  suob  company  cannot  resist  the  en- 
forcement of  the  prlTllege  on  the  ground  that  It 
oannot  oompel  the  other  oompany  to  oondnue  In 
Its  enjoyment. 

[No.  106.] 
Argued  Dee.  0, 10,  JSSO.  DeetdedJan.  10, 1S91. 

APPSAL  from  a  decree  of  the  Clrciitt  Court 
of  llie  IlEiitcd  States  for  tbe  B^utern  Dis- 
trict of  HiMOud  OD  a  bill  of  Intervention  filed 
In  two  causes  peudinc  In  the  same  court  coO' 
soKdated  Into  one  Id  favor  of  tbe  fotervenon 
tbat  the  Colorado  Company  bad  the  rigbt  to 
use  tbe  right  of  war  and  track  named  ui  the 
opinion  aiid  fixing  tne  compeosatlon  therefor 
•cd  granting  ■  perpetual  injuncllon  against 
obstructing  sach  use.     Affirmid. 

Tbe  facts  a»  Mated  In  the  optalun. 

Ut.  W«Ua  H.  Blodntt,  for  appellania: 

Tbe  covenant  of  the  Counlj  Company  did 
not  create  an  equitable  essement  In  tbe  road 
between  the  park  andlbe  Cltj  which  affected 
tbat  property  in  tbe  hands  of  Joy  and  others, 
•a  purchasers  from  tbe  Kansna  City  Company. 

Whilnffi  V.  Uraon  R.  Oo.  11  Qra;;'.  BBB;  Jenh 


188;  EemeU  v.  Bailty.  2  Myl.  &  K.  617;  Jlay- 
nood  V.  Bruniwiek  Permanent  Ben.  Bldg.  Soe. 
L.  a  8  Q.  B.  Dlv.  403:  London  A  S.  W.  R 
Co.  V.  Oomm,  L.  R.  80  Ch.  Dlv.  663. 

The  court  erred  In  holding  that  tbe  agree- 
ment \%  sufficiently  deQnjte  to  be  ^)eciflcBIly 
enforced  In  a  court  cf  equity. 

CoUon  T.  Ttumpom,  IB  U.  B.  3  Wheat.  886 
<4:  -ZSay.  Eenneupy.  Wootviorth,  138  U.  B.  488 
(82:  600);  MeSibbin  v.  Brown,  14  N.  J.  Eq.  18; 
JfUfioU  V.  Williittu.  23  N.  J.  Eq.  83;  Whtttoek 
T.  Duffi-ld.  1  Hoft.  Ch.  110;  Buff-r.  Shepard, 
68  Mo-  242;  Morgan  v.  Milman.  3  DeO.  M.  & 
G.  24;  Darbey  v.  Whitaker,  4  Drew.  184;  Cooth 
T.  Jaekmm.  6  Vea.  Jr.  83;  Milnei  v.  Oery,  14 
Ves.  Jr.  406;  Kembtt  v.  Ktan,  6  Sim.  833; 
Taulor  v.  Portington,  7  DeG.  U.  ft  G.  328; 
Wtiton  T.  Northampton  A  B.  J.  R  Co.  L.  B. 
8it 


)  T.  WAneH,  26  Bear.  S4S; 
HeriT.  007:  BlumdeU  v.  Bnt- 
-.  383;  South  Waiee  R  Oo.v 
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□ntinuouB  duty  requiring  Iki 
nd  personal  judgment  aa  waQ 
cpeoditure  of  money,  and  r» 
to  retain  perpetual  control 
U  Co.  T.  Biptei/,  77  U.  8.  10 
56);  Port  Clinton  R  Oo.  ». 
I.  Oo.  18  Ohio  St.  644;  PouA 
ml  Co.  Y.  Taiff  Vale  &  Cb.L. 
Ml  T.  Union  Pae.  R  Co.  \ 
'lioma*  T.  Oredit  VaUeg  B.  (k 
183;  Blanehard  t.  Deiroa,  U 
i  Mich.  48;  PoOard  v.  Ola^ 
163;  Pom.  Spec  Perf.  Coot 

not  bound  to  inquire  into  col- 
ind  circumstancea. 
tt.  46  as.  Y.  S94;    Bureh  T, 
119;  Atts-Om.   v.  BadthoitH, 

MwOer  v.  Snff^a,  IS  Bot^ 
Irimth,  4  Binn.  231. 
(  Bdl,  John  O.  Ontek  aod 
or  appellees: 

and  conditlona  Id  ibe  tripar 
I  to  the  use  of  the  ri^hl  of 
Ida,  run  with  the  land  aad 
purcbtseia. 

u.  8  PhUl.  Ch.  774;  intor  v, 
Sh.  Div.  837;  Bronton  v.  Of- 
1;  Whitney  t.  Umon  R  Co.  11 
\irlcer  t.  Sightingaie,  6  AI)e% 
Tsn,  T.  Bebinmm.  16  N.  J.  Eq. 

V.  Peikine.  24  N.  J.  E^SD^ 
rmott.  L.  R.  3  Ch.  T7;  Watw 
,  Paige,  610-613;  BandaS  v. 
.  43-68;  WinMd  t.  Ajiihi^ 
J8i  Ventonti  v.  tTr^JU.  S 
Mt  V.  Boteard,  84  Hd.  181. 
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jhtingale,  6  Allen.  841;  7n 
A.  16  N.  J.  Eq.  UM;  Kirkft- 
U  N.  J.  Eq.  806;  JUmM 
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Ho.  472;  MeCamant  v.  AtM" 
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•  and  their  grantee,  tbe  p<»' 
«,  are  bound  sy  tbecoveiwM 


1890. 


Jot  t.  Citt  of  St.  Louis. 


l-«l 


«Dd  coDditioDS  of  the  tripartite  agreement, 
without  regard  to  the  quesiion  of  notice. 

Whitney  V.  Union  H.  Co.  U  Gray.  359-364; 
Waterman.  Spec.  Perf.  §§  196,  199.  200;  Wil- 
kinson V.  OUr/tents,  L.  R.  8  Ch.  96;  Perkins  v. 
Hadsell,  50  HI.  216;  Stansbury  v.  Fringer,  11 
Gill  &  J.  149;  Old  Colony  R.  Co,  v.  Eeans,  6 
Gray,  25;  Cooper  v.  Pena,  21  Cal.  403;  Union 
Pae.  K  Co.  ▼.  Mc Alpine,  129  U.  8.  305  (32: 
673);  McMurray  v.  Moran,  134  U.  8.  160  (33: 
814). 

The  railroad,  being  granted  privileges  for  the 
public  good,  was  bound  to  consider  the  public 
good. 

Stourbridge  Canai  Co,  v.  WIteeley,  2  Bam.  & 
Ad.  793;  Uildart  y.  Gladstone,  U  East,  675; 
Blakemore  v.  Qlamorgansliire  Canal  Nav,  Co, 

1  Mvl.  &  K.  165;  Lee  v.  Milnei\  2  Younge  & 
C.  ("Exch.)  618;  Ware  v.  Regents  Canal  Co.  28 
L.  J.  N.  8.  Ch.  157:  Baxendale  v.  Great  West- 
sm  K  a>.  16  C.  B.  N.  8.  137;  Doe  v.  Man- 
Chester,  B.  dh  R  R  Co.  14  Mees.  &  W.  694; 
Webb  V.  Manc'iester  A  L.  R.  C^.  1  R.  &  C.  Cas. 
576;  Gray  v.  Liverpool  A  B.  R  Co.  iU^  &  C. 
Gas.  240;  Chicago,  B.  di  Q.  R  Co.  y.  Iowa,  94 
U.  8.  161  (24:  95). 

The  parties  had  power  to  make  the  agree- 
ment. 

Hayes  v.  Michigan  Cent.  R  O?.  Ill  U.  8. 228 
(28:  410);  New  York  v.  Williams,  15  N.  Y.  502; 

2  Pars.  Cont  631;  Hurley  y.  Broton,  98  Mass. 
545;  Dallman  y.  King,  4  Bing.  N.  0.  105; 
Boydw.  Moyle,  2  0.  B.  644;  Russell  v.  Phillips, 
14  Q.  B.  891;  Jones  v.  Gibbons,  8  Exch.  920. 

The  right  of  way  includes  the  tracks. 

Chicago,  B.  dk  Q.  R.  Co.  v.  Paddock,  75  HI. 
516;  Clialliss  y.  Atchison,  T.  db  8.  F.  R.  Co.  16 
Kan.  117;  Williams  v.  Western  Union  R.  Co. 
50  Wis.  71. 

The  court  had  the  power  to  settle  both  the 

auestion  of  right  and  the  amount  of  compensa- 
on. 

Dinham  y.  Bradford,  L.  R.  5  Ch.  519; 
Tseheider  y.  Biddle,  4  Dill.  55;  Biddle  v.  Ram- 
Sfey,  62  Mo.  153;  Arnot  V.Alexander,  44  Mo.  27; 
Mug  y.  Van  Burkleo,  58  Mo.  202;  Gregory  y. 
MigheU,  18  Yes.  Jr.  328. 

>l      Mr.    Justice   BUktchford    delivered   the 
^  opinion  of  the  court : 

This  is  an  appeal  by  James  F.  Joy.  Thomas 
H.  Hubbard,  Edgar  T.  Welles  and  O.  D. 
Ashley,  as  purchasing  committee,  the  Central 
Trust  Company  of  New  York  and  James 
Cheney,  as  trustees,  and  the  Wabnsh.  8t. 
Louis  and  Pacific  Railway  Company,  a 
Missouri  corporation  (hereinafter  called  the 
Wabash  Company),  from  a  decree  of  the 
Circuit  Court  of  the  United  Stiitcs  for  the 
Eastern  District  of  Missouri,  made  December 
81,  1886,  on  a  bill  of  intervention  filed  July 
12,  1886,  in  the  same  court,  by  the  City  of 
8t.  Louis,  a  municipal  corporation  of  the 
State  of  Missouri,  ana  the  8t.  Louis,  Kansas* 
City  and  Colorado  Railroad  Company,  a 
Kansas  corporation  (hereinafter  called  the 
Colorado  Company),  against  the  Wabash 
Company  and  its  receivers.  This  bill  of 
intervention  was  filed  in  two  causes  pending 
In  the  same  court  consolidated  into  one. 
One  of  Lhem  was  a  bill  in  equity  tiled  by 
the  Wabash  Company  acuinst  the  Central 
Trust  ik)mpany  of  New  York  and  others,  on 
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the  27th  of  May,  1884,  for  the  appointmcnl 
of  receivers  of  the  Wabash  Company,  be- 
cause of  its  insolvency,  setting  forth  that  it 
had  executed  two  mortgages,  one  known  as 
the  **  general  mortgage, ' '  and  the  other  as 
the  ''collateral  trust  mortgage."  the  first  of 
them  June  1,  1880,  to  the  Central  Trust  Com- 
pany of  New  York  and  James  Cheney,  as 
trustees,  and  the  other  of  them  May  1,  1883, 
to  the  Mercantile  Trust  Company  of  New  [3] 
York.  In  the  said  suit,  a  cross- bill  was 
filed  in  the  same  court,  on  June  9,  1884,  by 
the  Central  Trust  Company  of  New  York 
and  James  Cheney,  as  trustees,  to  foreclose 
the  said  **  general  mortgage"  and  certain  sus» 
tainmg  mortgages  executed  in  aid  of  it. 
An  amended  bill  was  filed  June  15,  1884, 
and  an  amended  cross-bill  October  14,  1884. 
The  second  suit  was  one  brought  January 
13,  1885,  by  the  Central  Trust  Company  of 
New  York  and  James  Cheney,  as  trustees, 
in  the  Circuit  Court  of  the  City  of  8t.  Louis 
in  Missouri,  against  the  Wabash  Company 
and  others,  praying  the  same  relief  proved 
for  in  such  cross-bill  filed  June  9,  18B4. 
This  suit  was  removed  into  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Missouri,  and  was  consolidated,  on  March 
19,  1885.  with  the  suit  the  bill  in  which 
was  filed  Mav  27,  1884. 

A  decree  of  foreclosure  and  sale  was  made 
in  the  consolidated  cause  on  January  6,  1886, 
under  which,  on  April  26,  1886,  the  railroads 
and  property  were  sold  to  Joy,  Hubbard, 
Welles  and  Ashley,  as  purchasers.  The  sale 
was  confirmed  June  15,  1886,  and  deeds  were 
ordered  to  be  executed  to  the  purchasers. 
Meantime,  and  Jbefore  the  deeds  were  exe- 
cuted, the  bill  of  intervention  was  filed. 
The  railroad  property  in  question  was  all 
the  time  in  the  hands  of  8olon  Humphreys 
and  Thomas  E.  Tutt,  as  receivers,  appointi^d 
by  the  court  on  May  27,  1884. 

The  facts  involved  in  the  present  appeal 
depend  almost  entirely  upon  documentary 
evidence,  and  as  agreed  upon  by  the  parties 
in  their  respective  briefs  may  be  stated  as 
follows : 

This  action  was  brought  to  compel  the 
specific  performance  of  a  contract  throuu^h 
which  the  Colorado  Company  claimed  to  be 
entitled  to  a  joint  use.  with  the  Wabash 
Company,  of  Uiat  portion  of  the  tracks  of 
the  latter  Company  which  extends  eastwardly 
from  a  point  on  the  northern  line  of  Forest 
Park,  tlurough  the  park,  and  from  thence  to 
the  Union  Depot  in  tlie  City  of  St.  Louis,  at 
Eighteenth  Street.  The  facts  out  of  which 
the  controversy  arose  are,  substantially,  as 
follows : 

(1.)' In  August,  1871,  a  railway  corpora- 
tion known  as  the  St.  Louis  County  Railroad 
Company  (hereinafter  called  the  County 
Companv)  was  organized  under  the  general  [4] 
laws  of  Missouri,  to  construct  a  narrow-gauge 
railroad  from  the  City  of  St.  Louis,  in  a 
westerly  direction,  to  a  point  in  the  County 
of  St.  Louis  16  miles  from  the  city. 

(2.)  On  November  8.  1871,  W.  D.  Gris- 
wold  was  the  owner  of  a  tract  of  land  lying 
immediately  west  of  the  City  of  St.  Louis, 
known  as  the  Cabanne  Dairy  Farm,  and  on 
that  date  he  sold  and  conveyed  to  the  County 
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Company  a  right  of  way  40  feet  in  width, 
through  the  tract  owoed  by  him. 

(8.)  On  March  25,  1874,  the  Legislature  of 
Missouri  passed  an  Act  for  the  establishment 
of  Forest  Park,  in  the  County  of  St.  Louis, 
immediately  west  of  the  City.  The  Act  de- 
scribed the  property  which  might  be  taken 
by  condemnation  for  park  purposes,  and  in- 
cluded the  farm  or  tract  owned  by  Griswold. 
The  third  section  of  the  Act  contained  the 
following  proviso:  ** Provided,  That  nothing 
in  this  Act  contained  shall  prevent  the  St. 
Louis  County  Railroad  Company  from  using 
and  occupying  a  right  of  way  of  the  width 
of  not  more  tnan  seventy  feet  through  the 
northeastern  portion  of  said  Forest  Park ;  the 
said  railroad  shall  only  enter  the  park 
through  Duncan's  subdivision  on  the  east  side 
of  said  park,  and,  running  westward ly  on  the 
northern  side  of  the  River  des  Peres,  shall 
pass  out  of  said  park  at  a  point  on  the 
northern  line  thereoi,  east  of  Union  Avenue : 
And  prodded  further^  That  no  switch  or  sid- 
ing shall  be  constructed  by  said  railroad 
company  in  said  park,  nor  shall  more  than 
one  depot  be  establislied  in  said  park,  and 
that  shall  be  for  passengers  only :  And  pro- 
vided further,  That  the  grade  of  said  railroad, 
as  far  as  the  same  runs  through  said  Forest 
Park,  shall  be  approved  by  said  park  com- 
missioners."   Laws  of  Missouri  1874,  p.  871. 

(4.)  On  August  11,  1875,  the  County  Com- 
pany having  located  its  line  between  the  City 
and  the  pars,  and  having  acquired  some  de- 
tached portions  of  a  right  of  way  through  a 
number  of  lots  and  blocks  between  the  Union 
Depot  and  the  park,  and  the  St.  Louis,  Kan- 
sas City  and  X^orthern  Railway  Company 
(hereinafter  called  the  Kansas  City  Company) 
already  having  a  line  of  railroad  from  St. 
Louis  to  Kansas  Citv,  which  connected  on 
the  northern  line  of  the  park  with  the  right 
of  way  and  line  of  the  County  Company, 
those  two  companies  entered  into  a  written 
contract,  in  which  the  County  Company 
agreed  to  convey  to  the  Kansas  City  Com- 
pany, for  the  sum  of  $125,000,  a  strip  28  feet 
wide  through  each  tract  owned  by  it,  between 
the  eastern  line  of  the  park  and  the  western 
limits  of  the  City ;  and  a  strip  80  feet  in 
width  through  each  tract  lying  between  the 
western  limits  of  the  City  and  the  Union 
Depot  at  Eighteenth  Street ;  and  also  an  un- 
divided one  half  of  all  the  right  of  way  it 
then  owned  or  might  thereafter  acquire 
through  the  park.  The  contract  also  pro- 
vided, among  other  things,  that  inasmuch  as 
the  Kansas  City  Company  was  to  make  a 
tunnel  and  cut  just  east  of  the  park,  it  should 
let  the  trains  of  the  County  Company  pass 
through  said  tunnel  and  cut  under  such  reg- 
ulations and  restrictions  as  were  agreed  upon 
with  respect  to  trains  in  the  park  and  else- 
where. It  was  then  provided  that  the  use 
of  the  property  in  the  park  and  through  the 
tunnel  and  cut  should  be  in  common,  but 
that  the  Kansas  City  Company  should  have 
absolute  control  of  the  running  and  starting 
of  its  own  trains  and  the  making  of  its  own 
timetables,  and  that  no  train  of  the  County 
Company,  or  its  assigns,  should  be  started 
within  eight  minutes  of  the  time  fixed  for 
starting  the  trains  of  the  Kansas  City  Com- 


pany ;  that  there  should  be  twenty  minutet' 
time  between  the  starting  and  coming  in  ol 
the  trains  of  the  County  Company ;  thai  only 
the  County  Company  should  have  a  depot  in 
the  park ;  and  that  the  Kansas  City  Company 
should  not  have  a  depot  or  stop  its  trains  ia 
the  park.  The  contract  also  provided  that, 
at  two  specified  places  within  the  city  limits 
where  the  right  of  way  of  the  County  Com- 
pany was  narrowest,  it  (the  County  Com- 
pany)  mi^ht  lay  and  use  one  rail  on  the  riffat 
of  way  of  the  Kansas  City  Company ;  that 
where  proceedings  for  condemnation^  or  ne- 
gotiations, had  been  commenced  by  the  Coun- 
ty Company  the  same  should  be  prosecuted, 
or  discontinued,  as  requested  by  the  president 
of  the  Kansas  City  Company ;  that,  in  con- 
sideration of  the  covenants  therein  contained, 
and  of  certain  covenants  and  an^ements  on 
the  part  of  the  commissionera  oi  Forest  Pftrk 
contained  in  another  agreement  of  even  date 
therewith,  the  Kansas  City  Company  should 
construct  and  maintain  its  railroad  through 
the  park,  tunnel  and  cut,  for  the  Joint  use  of 
both  of  said  railroad  companies;  and  thai 
the  County  Compan^r  would  within  two  yean 
pay  to  the  Kansas  City  Company  one  half  of 
the  actual  cost  of  constructing  said  road 
through  said  park,  and  said  tunnel  and  cut^ 
or  forever  relinquish  to  the  Kansas  City 
Company  all  claims  to  the  road  and  property 
in  said  park,  tunnel  and  cut.  This  conUact 
was  signed  by  said  parties  and  delivered, 
but  it  was  never  acknowledged  or  recorded 
in  the  office  of  the  county  recorder. 

(5. )  On  the  same  day  the  foregoing  con- 
tract was  made,  the  County  Company,  im 
pursuance  of  its  agreement,  conveyed  to  the 
Kansas  City  Company  a  strip  28  feet  in  width 
through  each  lot  or  tract  owned  by  it  be- 
tween the  eastern  line  of  the  park  and  the 
western  limits  of  the  City ;  a  strip  80  feet 
wide  through  each  lot  or  tract  owned  by  it^ 
between  the  western  limits  of  the  City  and 
Tayon  Avenue  in  the  Ci^  of  St.  Louis ;  and 
an  undivided  one  half  of  all  its  right,  title 
and  interest  in  or  to  the  right  of  way  and 
other  privileges  and  franchises  then  owned  or 
held  by  it,  or  which  might  thereafter  be 
owned  or  held  by  it,  through  said  park.  Tbs 
portions  of  the  foregoing  deed  which  are  ma- 
terial to  this  controveray  are  as  follows: 
^  And  also  the  said  party  of  the  first  part' 
[the  County  Company]  ^hath  conveyea,  as- 
signed and  transferred,  and  by  these  presents 
doth  convey,  assign  and  transfer,  unto  tbo 
said  party  of  the  second  part"  [the  Kmdbu 
City  Company]  "the  right  of  way  over  and 
upon  the  followinc^  described  piece  of  land, 
situated  between  King*s  Highway  and  Unioo 
Avenue,  a  strip  of  land  twenty -ei^ht  (28) 
feet  in  width  o£f  the  southern  portion,  and 
for  the  whole  length  thereof,  of  that  pait  of 
the  right  of  way  granted  to  said  party  of  tbe 
first  part  by  W.  D.  Griswold  by  deed  dated 
November  §,  1871,  and  recorded  in  the  office 
of  the  recorder  of  St.  Louis  County,  afore- 
said, in  book  443,  page  96,  lying  between 
the  northern  line  of  Forest  Park  and  the  east- 
cm  line  of  Union  Avenue,  all  of  which  right 
of  way  conveyed  by  said  deed  is  described 
as  follows,  to  wit :  A  strip  of  land  forty  (40) 
feet  in  width,  the  centre  line  of  which  be- 
lts U.& 
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gins  at  King's  Highway,  twenty  (20)  feet 
north  of  the  southeast  comer  of  the  land  of 
said  Griswold,  known  as  the  Cabanne  Dairy 
Farm,  and  running  thence   westerly   along 

Sarallel  to  the  south  line  thereof  eight  hun- 
red  and  twenty-five  (825)  feet ;  thence  by  a 
curve  eleven  hundred  and  seventy  (^1,170) 
feet  long,  bearing  northwest  with  a  raaius  of 
nineteen  hundred  and  three  (1,908)  feet; 
thence  by  a  line  bearing  north  55"  west  about 
ten  hundred  and  ninety  (1,090)  feet  to  a  point 
on  Union  Avenue,  not  less  than  four  hundred 
and  eighty-seven  (487)  feet  south  of  the  north- 
east corner  of  Robert  Forsyth's  land.  .  .  . 
And  also  the  said  party  of  the  first  part  hath 
conveyed,  assigned  and  transferred,  and  by 
these  presents  doth  convey,  assign  and  trans- 
fer, unto  the  said  party  of  the  second  part  and 
to  its  successors  and  assigns,  an  undivided  one 
half  of  all  the  right,  title  or  interest  of  the 
party  of  the  first  part  of,  in  or  to  the  right  of 
way,  and  of,  in  or  to  any  and  all  other  rights, 
privileges  and  franchises,  powers  and  im- 
munities, owned  by  or  vested  in,  or  enjoyed 
by,  or  that  may  hereafter  be  acquired  and 
owned  by,  vested  in  or  enjoyed  by,  the  party 
of  the  first  part,  in,  through  or  upon  Forest 
Park  by  any  means  or  from  any  source  what- 
ever ;  all  of  which  conveyances  of  the  said 
rights  of  way  in  this  deed  mentioned  are 
made  subject  to  the  terms  and  conditions 
upon  which  the  same  were  granted  to  the 
party  of  the  first  part."  The  foregoing  deed 
contained  the  ordinary  covenants  of  warranty, 
and  was  duly  acknowledged  and  recorded  in 
the  office  of  the  recorder  of  said  county, 
August  18,  1785.  The  several  pieces  of  right 
of  way  owned  by  the  County  Company  and 
conveyed  by  it  to  the  Kansas  City  Company 
are  indicated  in  blue  on  Chart  A,  in  the 
printed  record. 

(6.)  On  the  same  day  (Au^st  11,  1875) 
another  ag^reement  was  entered  into,  known 
aa  the  ''tripartite  agreement,"  the  parties  to 
it  being  the  commissioners  of  Forest  Park, 
party  of  the  first  part,  the  County  Company, 
party  of  the  second  part,  and  the  Ejinsas 
City  Company,  party  of  the  third  part.  This 
tripartite  agreement  began  by  reciting: 
•*That  said  Forest  Park  commissioners.  In 
consideration  of  the  relinquishments,  agree- 
ments and  stipulations  hereinafter  contained, 
on  the  part  of  the  said  party  of  the  second 
part,  do  hereby  accept  and  approve  the  line 
and  gp'ade  of  said  railroad  as  laid  down  and 
described  upon  the  accompanying  plat  and 
profile  hereto  attached  and  forming  part  of 
uiis  agreement,  and  said  line  and  grade,  in 
case  there  is  no  forfeiture  of  this  agreement, 
is  hereby  fixed  as  the  sole  and  finally  estab- 
lished right  of  way  to  which  said  party  of 
the  second  part  is  entitled  by  statute  or 
otherwise  through  said  park,  or  any  part 
thereof,  and  the  width  of  said  right  of  way, 
as  established  by  statute,  is  hereby  reduced 
from  seventy  (70)  feet  and  fixed  at  forty-two 
(4A)  feet  tletween  Its  outer  points."  The 
County  Company  then  relinquished  28  feet 
off  the  70  feet  of  its  right  of  way  established 
by  statute  through  the  park,  leaving  its  right 
of  way  through  the  park  42  feet  in  width. 
The  agreement  then,  in  eight  successive  par- 
agrapha,  provided  for  the  manner  of  con- 
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struct ing  the  road-bed  through  the  park  by 
the  County  Company — ^that  it  shoula  not  be 
so  constructed  as  to  mar  the  landscape  beauty 
of  the  park ;  and  for  the  building  of  a  depot  in 
the  park  just  outside  of  the  right  of  way,  but 
immediately  adjoining  it.  The  eighth  and 
ninth  parargaphs  read  as  follows :  ^Eiehth. 
The  work  of  constructing  said  railroad 
through  said  park  shall  l^  commenced  in 
good  faith  by  the  party,  as  hereinafter  speci- 
fied, within  ninety  (90)  days  from  the  de- 
livery hereof,  and  shall  be  completed  in  one 
year  thereafter  under  penalty  of  a  forfeiture 
of  this  agreement;  and  upon  completion 
thereof  the  railroads  shall  be  operated  through 
said  park  so  as  to  prevent  unnecessary  noise 
or  inconvenience  to  the  oublic,  as  far  as 
reasonably  practicable,  and  the  roads  or  their 
assigns  shall  comply  with  all  reasonable 
rules  or  regulations  of  said  park  commis- 
sioners in  that  respect,  and  all  of  the  afore- 
said permanent  improvements  shall  be  kept 
and  maintained  in  such  condition  as  will  not 
injuriously  affect  or  mar  the  landscape  beauty 
of  the  park,  this  provision  referring  to  the 
aforesaid  forty-two  (42)  feet  right  of  way 
road-bed ;  and  said  party  of  the  second  part, 
or  its  assigns,  shall  also  keep  its  police  or 
guard,  wiuiin  the  limits  of  the  park,  neatly 
uniformed.  Ninth.  Said  party  of  the  second 
part  shall  permit,  under  such  reasonable 
regulations  and  terms  as  may  be  agreed  upon, 
other  railroads  to  use  its  right  of  way  through 
the  park  and  up  to  the  terminus  of  its  roiad 
in  the  City  of  St.  Louis,  upon  such  terms 
and  for  such  fair  and  equitable  compensation 
to  be  paid  to  it  therefor  as  may  be  agreed 
upon  by  such  companies."  The  tenth  para- 
graph is  an  admission  by  the  County  Corn* 
pany  that  its  right  of  way  is  not  exclusive, 
and  that  the  agreement  is  not  to  be  construed 
as  limiting  or  impairing  the  right  of  the 
park  commissioners  to  ffrant  other  rights  of 
way  to  other  railroad  companies.  The 
twelfth  paragraph  is  as  follows:  ''And 
whereas,  for  the  purpose  of  enabling  the 
party  of  the  third  part  to  reach  the  Union 
Depot  of  St.  Louis,  Missouri,  an  amicable 
arrangement  and  agreement  for  a  right  of 
way  outside  of  and  through  said  Forest  Park 
has  been  made  and  enter^  into  by  and  be- 
tween the  parties  of  the  second  and  third 
parts,  and  in  purauance  thereof  the  parties 
of  the  second  and  third  parts  are  to  enter 
upon  and  enjoy  the  right  of  way  and  all  the 
rights,  privileges,  immunities,  powers.  Im- 
provements and  property  belonging  to  or 
vested  in,  or  that  may  belong  to  or  vest  in, 
the  party  of  the  second  part,  in  common,  in, 
upon  and  through  said  park,  under  certain 
regulations,  terms  and  conditions  agreed 
upon  by  and  between  said  parties  therein ; 
and  whereas  the  party  of  the  third  part,  in 
further  pursuance  of  said  last-named  agree- 
ment, is  about  to  construct,  maintain  and 
operate  a  railroad  in,  upon  and  through  said 
park,  at  great  expense,  and  to  engage  in 
other  great  outlays  and  to  assume  other  heavy 
burthens  and  responsibilities  to  be  of  advan- 
tage to  said  third  party  through  the  continued 
enjoyment  of  said  right  of  way  and  other 
rights,  privileges,  powera,  franchises,  im- 
munities,   improvements  and   property  in, 
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upon  and  through  said  park:  Now,  there- 
fore, in  view  of  the  premises  and  as  induce- 
ments to  said  party  of  the  third  part  to  pro- 
ceed as  intended,  the  party  of  the  first  part 
does  hereby  grant  and  convey  unto,  and  li- 
cense and  permit,  the  said  party  of  the  third 
gart,  its  successors  and  assigns,  to  have, 
old,  use  and  enjoy  said  right  of  way  In, 
upon  and  throufi^h  said  park,  in  common 
with  and  to  be  held  and  enjoyed  jointly  with 
said  party  of  the  second  part  and  its  assigns, 
on  the  terms  of  the  said  contract  between 
them,  and  under  the  same  terms  and  condi- 
LO]  tions  as  are  hereby  and  hereinbefore  imposed 
upon  said  party  of  the  second  part,  and 
which  are  hereby  assumed  by  saia  party  of 
the  third  part  as  to  improvements,  except  as 
to  building  a  depot  ana  switch  in  said  park, 
which  the  party  of  the  second  part  is  to  do 
itself;  or  in  case  said  party  of  the  second 
part,  its  successors  or  assigns,  should  forfeit 
its  said  rights,  privileges  and  franchises  in, 
upon  and  through  said  park,  or  from  any 
cause  cease  to  have,  maintain  or  enjoy  the 
same,  then  it  is  hereby  agreed  and  covenanted 
that  the  party  of  the  third  part  shall  not 
also  be  excluded  from  said  park,  but  shall, 
with  its  successors  and  assigns,  continue  to 
have,  maintain  and  enjoy  all  of  said  rights, 
privileges,  immunities,  franchises,  improve- 
ments and  property,  on  the  terms  hereinbefore 
set  forth,  continuously  and  forever."  The 
thirteenth  paragraph  provides  that  the  Kansas 
City  Company  shall  have  no  depot  in  the 
park.  The  fourteenth  paragraph,  in  so  far 
as  it  is  material,  is  as  follows:  ''Now, 
therefore,  in  consideration  thereof  and  of  the 
agreement  of  the  party  of  the  third  part 
herein,  the  party  of  the  first  part  herein  ac- 
cepts the  agreement  and  contract  of  Uie 
party  of  the  third  part  herein  to  execute, 
perform  and  comply  with  all  of  the  terms, 

Srovisions  and  things  herein  mentioned  to  be 
one,  performed  or  complied  with  as  to  said 
improvements,  except  as  aforesaid,  by  the 
party  of  the  second  part  hereto,  and  in  lieu 
and  stead  of  said  party  of  the  second  part 
hereto,  so  far  as  assumed  as  aforesaid,  re- 
leasing it  therefrom,  and  in  consideration 
thereof  the  party  of  the  third  part  hereto 
covenants  and  agrees  with  the  other  parties 
hereto  that  it  will,  in  lieu  and  stead  of  the 
party  of  the  second  part  hereto,  do,  perform 
and  comply  with  ail  the  terms  and  provis- 
ions, matters  and  thin^  herein  expressed 
to  be  done,  performed  or  complied  with  by 
•aid  party  of  the  second  part  as  to  said  im- 
provements, except  as  aforesaid,  subject  to 
the  terms  and  conditions  in  said  a^p:'eement  of 
even  date  herewith  contained ;  and  it  is  hereby 
expressly  covenanted  and  agreed  that  a  com- 
pliance by  the  party  of  the  third  part,  for 
Itself  or  for  itself  and  Uie  party  of  the  second 
part  lointly,  in  the  construction  of  said  rail- 
road in,  upon  and  through  said  park,  tunnel 
11]  and  cut  in  accordance  with  the  terms  of  this 
agreement,  shall  be  taken  and  accepted  as 
performance  of  the  conditions  imposed  upon 
said  party  of  the  second  part ;  and  it  is  further 
expressly  covenanted  and  agreed  that  all  and 
every  part  of  the  work,  its  kind,  description 
and  extent,  to  be  performed  by  either  of  said 
parties  of  the  second  or  thira  parts,  is  here- 
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inabove  expressed,  and  neither  of  said  parties 
shall  be  held  or  required  to  do  or  perform 
any  other  or  further  work  and  conditionft 
than  those  hereby  definitely  set  forth.*  The 
last  clause  of  the  contract  provides  that 
neither  of  said  railroad  companies  shall  be 
required  to  supply  any  mat^al,  or  do  any 
of  the  work,  necessary  to  construct  cft  main- 
tain either  of  the  arched  entrances  into  or 
exits  from  said  park,  but  that  all  the  work 
and  material  required  in  the  construction  of 
said  arches  shall  be  paid  for  by  the  park 
commissioners.  The  foregoing  contract  was 
signed  by  the  parties,  but  it  was  never  ac- 
knowledged as  a  deed.  It  was  afterpi^rda, 
in  1879,  recorded  in  the  office  of  the  county 
recorder. 

(7.)  The  evidence  shows  that  after  the  ex- 
ecution of  the  foregoing  deed  and  contracts, 
the  Kansas  City  Company  acquired  from 
divers  parties  the  necessary  additional  ri^ht 
of  way  between  the  park  and  the  Union  De- 
pot, and  proceeded  to  construct  and  put  in 
operation  its  road  through  the  park,  tunnel 
and  cut,  and  on  down  to  the  Union  Depot  in 
the  City,  the  road  through  the  park  being 
on  the  line  established  by  the  tripartite 
agreement ;  that  at  the  same  time  the  partL 
commissioners  proceeded  with  the  work  re- 
ferred to  in  the  last  clause  of  that  agreement, 
and  expended  for  material  and  work  on  the 
arched  entrances  or  exits,  rendered  necessaiy 
by  the  presence  of  the  railroad  in  the  piurk, 
and  in  the  erection  of  walls  for  the  tunne) 
in  the  park,  nearly  |40,000;  that  the  road 
through  the  park  was  completed  in  1876  by 
the  £uisas  City  Company;  and  that,  the 
County  Company  having  failed  in  the  per- 
formance of  all  its  covenants,  and  having 
failed  to  refund  to  the  Kansas  City  Company 
any  portion  of  the  cost  of  constructing  tlie 
road  through  the  park,  it  lost  and  abandoned 
all  claim  to  the  right  of  way  and  road-bed 
through  the  park,  tunnel  and  cut,  and  the 
Kansas  City  Company  thereupon,  under  the 
terms  of  the  agreement,  took  sole  control  of 
the  road  through  the  park,  tunnel  and  cut 
Afterwards,  in  1878,  it  acquired,  by  purchase 
from  third  parties,  all  the  property  and  rights 
of  way  of  the  County  Company  between  the 
park  and  the  Union  Depot. 

(8.)  In  1879,  the  Kansas  City  Company 
was  consolidated  with  the  Wabash  Railway 
Company  under  the  name  of  the  "Wabash, 
St.  Louis  and  Pacific  Railway  Company.* 
The  Wabash  Company  assumea  all  the  obli- 
gations of  the  Kansas  City  Company,  and  in 
so  far  as  this  controversy  is  concerned  the  con- 
solidation was  only  a  change  of  name. 

(9.}  In  1880,  the  Wabash  Company  cob- 
yeyed  its  property  in  trustto  the  Central  Trust 
Company  of  New  York  and  James  Cheney, 
to  secure  a  series  of  bonds,  $18, 000, 000  of 
which  were  issued  and  sold.  In  1884,  the 
Wabash  Company  became  insolvent,  and 
Solon  Humphreys  and  Thomas  £.  Tutt  were, 
by  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Missouri,  ap- 
pointed receivers  of  its  property,  and  after- 
wards bills  were  filed  by  the  Ccmtral  Trust 
Company  and  Cheney  to  foreclose  said  mort- 
gage, as  before  mentioned. 

(10.)  In  1886,  while  Humphreys  and  Tntt, 
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reoeiven,  were  In  poesesslon  of  the  Wabash 
property,  the  Colorado  Company  having 
constructed  a  line  of  railroad  connecting 
with  the  Wabash  Road  at  the  north  line  of 
Forest  Park,  and  of  the  same  gauge,  de- 
manded of  the  receivers  permission  to  run 
its  cars  over  the  Wabash  tracks  through  the 
park  and  down  to  the  Union  Depot  in  the 
City,  which  Union  Depot  was,  on  August 
11,  1875,  and  has  since  contiuned  to  be,  the 
<Kily  general  passenger  depot  reached  by  all 
railroads  entering  the  City.  The  Colorado 
Company  contenaed  that  it  was  entitled  to 
this  right  under  the  contracts  aforesaid,  and 
particularly  under  the  provisions  of  the 
ninth  and  the  subsequent  paragraphs  of  the 
tripartite  agreement.  This  claim  was  denied 
hy  the  receivers,  and  thereupon  the  Colorado 
Ciompanj  and  the  City  oi  St.  Louis  filed 
tlieir  said  bill  of  intervention,  setting  forth 
the  facts  above  stated,  and  praying  the  court 
to  enjoin  and  restrain  the  Wabash  Company 
and  the  receivers  from  interfering  with  its  use 
of  said  property.  The  City  of  St.  Louis 
Joined  in  the  proceoding  as  the  successor  of 
the  park  commissioners,  the  park  having,  by 
appropriate  legislation,  been  brought  within 
the  jurisdiction  of  the  City.  An  amended 
bill  of  intervention  was  filed  August  4,  1886. 
Tlie  prayer  of  the  amended  bill  was  as  fol- 
lows: ^Your  orators  pray  that  a  writ  of 
injunction  Issue  out  of  and  under  the  seal 
of  this  honorable  court  enjoining  and  re- 
ftraining  the  said  Wabash,  St.  Louis  and 
Pacific  Kailway  Company,  and  the  said 
Solon  Humphreys  and  Thomas  E.  Tutt,  as 
gach  receivers,  and  each  of  them  and  of 
their  agents,  servants,  counsellors  and  em- 
ploy^ from  in  any  manner  refusing  to  per- 
mit your  orator,  the  St.  Louis,  Kansas  City 
and  Colorado  Railroad  Company,  under  such 
reasonable  regulations  and  terms  as  to  this 
court  may  seem  proper,  from  usinff  the  said 
right  of  way  of  said  Wabash,  St.  Louis  and 
Pacific  Railway  Company,  commencing  at 
the  north  line  of  said  Park,  where  the  rail- 
way of  said  Wabash,  St.  Louis  and  Pacific 
Railway  Company  enters  said  park,  thence 
over  said  right  of  way  to  said  Eighteenth 
Street  in  said  City  of  ot.  Louis,  by  running 
ita  engines  and  cars  over  and  upon  said  right 
of  way,  including  the  tracks  of  said  Wabs^, 
St.  Louis  and  Pacific  Railway  Company  be- 
tween the  points  at  said  Union  Avenue  and 
said  Eighteenth  Street. "  In  their  answer  the 
Wabash  Company  and  the  receivers  admitted 
the  execution  of  the  agreements,  but  denied 
that  under  them,  or  either  of  them,  the 
Colorado  Company  had  any  right  to  use  any 
portion  of  the  Wabash  tracks  or  right  of 
way  through  the  park  or  between  the  park 
ana  Eighteenth  Street.  The  answer  then 
ttated  the  facts  concerning  the  execution  of 
the  general  mortgage  by  the  Wabash  Com- 
pany in  1880,  to  the  Central  Trust  Company 
and  Cheney ;  averred  that  the  Wabash  uom- 

Ciny  had  niade  default  in  the  payment  of 
terest  on  its  bonds ;  that  by  the  terms  of 
said  mortgage  said  trustees  were  entitled  to 
poflsesaion  of  said  property;  that  said  re- 
oeiyen  were  in  possession  of  said  railroad 
imder  said  mortgage  for  the  benefit  of  the 
holders  of  said  mortgage  bonds,   and  that 
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neither  said  bondholders,  trustees  nor  recei  vers 
were  privy  to  or  bound  by  any  agreement  or 
contract  made  by  the  County  Company  with 
said  park  commissioners,  with  respect  to  the 
use  of  its  railroad  through  said  park  or  else- 
where, by  other  railroad  companies.  The 
answer  then  denied  that  the  intervenors  were  [^4 
entitled  to  the  relief  prayed  for,  and  set  up 
the  several  defenses  stated  and  relied  upon 
by  the  aopellants. 

(11.)  On  the  issues  thus  presented  the  case 
was  referred  to  a  special  master,  who  reported 
in  favor  of  the  claim  made  by  the  inter- 
venors. Considerable  testimony  was  taken 
by  the  master,  but  it  related  almost  entirely 
to  matters  affecting  the  compensation  to  be 
paid  for  the  use  of  the  tracks  and  property 
in  question,  and  it  is  unnecessary  to  refer  to 
it  in  detail.  The  following  testimony  of 
witnesses,  on  other  points,  was  given:  S. 
T.  Emerson,  chief  engineer  in  cliarge  of  .the 
construction  of  the  iTansas  City  Road  from 
the  Union  Depot  to  the  north  line  of  the 
park,  testified  as  follows:  **Q.  Now  from 
that  point  [Forsyth  Junction]  to  the  Union 
Depot,  what  is  the  most,  or  the  only,  prac- 
tical entrance  to  the  depot  from  that  points 
A,  The  Wabash  Railroad. **  W.  Emerson 
also  testified  as  follows:  *^Q.  How  many 
tracks,  if  any,  are  on  the  right  of  way  where 
the  Wabash  Railway  now  enters  the  park 
from  Eighteenth  Street,  the  thirty  feet  from 
Eighteenth  Street  to  the  park  and  the  forty- 
two  feet  through  the  park?  A,  There  are 
occasional  places  where  there  is  a  side  track. 
There  could  not  be  but  one  track  besides  the 
main  track  on  the  thirty  feet.**  Andrew 
McKinley,  president  of  the  board  of  Forest 
Park  commissioners  at  the  time  the  tripartite 
agreement  was  made,  testified  as  follows: 
"  O.  What  was  the  policy  of  the  board  with 
reference  to  railroads  passing  through  the 
park,  at  the  time  of  tne  execution  of  the 
tripartite  agreement?  A,  There  was  a  great 
deal  of  discussion  and  there  was  quite  a  con- 
troversy about  where  the  road  should  run, 
under  the  provision  which  I  have  mentioned^ 
(referring  to  the  Act  of  the  Legislature,  re- 
quiring the  County  Road  to  enter  on  the 
eastern  side,  through  Duncan's  subdivision). 
**  Q.  Please  describe  the  park  to  the  master, 
whether  it  has  been  improved,  and,  if  so, 
how,  in  a  general  way?  A,  The  provisions 
contained  in  the  proviso  that  I  have  just 
spoken  of  were  intended  to  protect  the  park 
against  the  invasions  of  all  railroads,  un- 
questionably. I  put  it  theie  myself.  Q. 
What  effect  would  the  invasion  of  the  park 
by  railroads  have  upon  the  park  for  the  pur- 
pose  for  which  it  was  established?  A.  I  [loi 
think  a  very  damaging  effect  upon  the  point 
of  use  and  upon  Uie  point  of  landscaping. 
Q,  For  what  purposes  was  the  park  intend^ 
to  be  used  principally — as  a  driving  park? 
A.  It  is  shown  in  the  Act  itself  to  be  dedi- 
cated to  the  people  of  the  City  and  County 
of  St.  Louis  for  their  enjoyment  forever — that 
is,  a  pleasure  ground  for  the  people  of  St. 
Louis.  0.  Are  there  drives  running  through 
it?  A,  Yes,  sir ;  nineteen  and  three-quarters 
miles  of  drives  through  the  park.  Q.  What 
effect  would  the  penetration  of  the  park  by 
railroads  at  different  points  have  upon  the 
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park  as  a  driving  park?  A,  Up  to  this  time 
it  was  apprehenoea  that  the  road  would  pro- 
duce some  great  danger  to  persons  visiting 
Forest  Park,  and  it  was  a  lon^  time  before 
that  public  impression  was  relieved  of  the 
apprehension  that  horseswould  be  frightened, 
and  hence  there  is  a  provision  that  the  road 
shall  be  covered  over  with  a  cover  or  pro- 
tected by  trees.  During  the  time  1  was  pres- 
ident of  the  park  it  was  not  thought  to  be 
necessary.  Q.  How  much  money  has  been 
expended  in  beautifying  the  park?  A. 
$405,000  during  my  administration;  since 
that  time  nothing.  It  remains  as  it  was  then. 
Q.  What  does  it  represent  in  money  to-day? 
A.  In  cash  paid  |1, 800, 000,  and,  besides 
that,  some  contributions  made  by  the  City 
since.  The  interest  on  that  sum,  of  course, 
is  to  be  added.  The  bonds  are  thirty-year 
bonds.  **  Cross  examination  :  **  Q.  Now,  the 
expenditures  by  the  park  commissioners  were 
in  the  erection  of  masonry  composing  these 
two  arches  and  the  prihcipal  viaduct  through 
which  the  people  enter  the  park.  It  was  In 
the  masonry  composing  those  structures?  A. 
Yes,  sir ;  there  would  have  been  no  necessity 
for  them,  except  for  the  railroad.  Q.  They 
were  made  necessary  by  the  railroad?  A. 
Yes,  sir.  Q.  They  were  for  the  convenience 
of  persons  passing!  n  and  out  of  the  park? 
A.  Yes,  sir.  Q.  Without  the  railroad  there 
would  have  been  no  necessity  for  the  cul  verts ; 
they  were  the  entrances  for  carriages  and 
footmen?  A.  Yes,  sir.**  A.  A.  Talmage, 
general  manager  of  the  Wabash  Company, 
testified  as  follows :  **  Q.  Would  it  be  prac- 
ticable for  any  other  road  subject  to  your 
rules  and  regulations  to  use  the  track  from 
the  north  line  of  the  park  to  the  depot — I 
mean  the  main  track?  A.  It  could  be  done 
under  the  rules  and  regulations  of  this  Com- 
pany, but  usually  it  is  done  by  substituting 
the  motive  power  and  trainmen  of  our  own 
road  to  hanale  the  trains  of  foreign  roads." 

(12.)  The  Wabash  Company  and   the  re- 
ceivers excepted  to  the  reports  of  the  master 
(of    which    there    were    two)    on    various 
grounds,  which  need  not  be  given  in  detail. 

(18.)  The  exceptions  were  argued  before 
the  court  held  by  Mr,  Justice  Brewer,  then 
circuit  judge,  and  Judge  Treat,  and  it  held 
(29  Fed.  Rep.  546)  that,  under  the  contracts, 
the  Colorado  Company  had  the  right  to  use, 
•on  such  terms  and  subject  to  such  regulations 
as  to  the  court  seemed  equitable,  the  Wabash 
tracks  through  the  park,  and  from  the  park 
down  to  the  connection  with  the  Union  Depot 
tracks  at  Eighteenth  Street  in  the  City ;  and 
on  those  points  it  overruled  all  the  exceptions 
«nd  confirmed  the  master's  reports.  It  dif- 
fered, however,  with  the  master  on  the  ques- 
tion of  the  compensation  to  be  paid  by  the 
Colorado  Company,  and  sustained  exception 
eleven  on  that  point. 

(14.)  The  court  then  entered  a  decree, 
December  18,  1886,  finding  that  the  equities 
were  with  the  intervenors,  and  that  they  were 
entitled  to  the  relief  prayed  for,  and  fixing 
the  compensation  to  be  paid  by  the  Colorado 
Company  for  the  use  of  the  right  of  way  and 
tracks,  side-tracks,  switches,  turn-outs,  turn- 
tables and  other  terminal  facilities  of  the 
Wabash  Company,  between  the  north  line  of 
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Forest  Park  and  Eighteenth  Street  in  the  City 
of  St.  Louis,  at  $2,500  per  month.  The  de- 
cree then  proceeds  as  follows:  ''And  the 
court  doth  further  find,  adjudge  and  decree 
that  the  expense  per  annum  oi  maintaining 
the  said  right  of  way  and  other  property 
pending  such  joint  use  thereof,  including 
therein  all  taxes  upon  said  property,  shall 
be  borne  by  the  said  Wabash,  St.  Louis  and 
Pacific  Railway  Company  and  the  said  inter- 
venor,  the  St.  liouls,  Kansas  City  nod  Colo- 
rado Railroad  Company,  in  the  proportion 
that  the  number  of  wheels  each  of  said  com- 
panies shall  cause  to  be  passed  over  the  main 
track,  or  parts  thereof,  on  said  right  of  way, 
per  annum,  bears  to  the  total  number  of 
wheels  that  both  of  said  companies  shall 
cause  to  be  passed  over  the  same  during  each 
year  pending  the  said  period  of  such  joint 
use,  and  that  this  expense  shall  be  paid  at 
the  expiration  of  each  year.  The  said  right 
of  way  and  tracks  thereon  and  other  terminal 
facilities  shall  be  maintained  and  kept  in 

food  repair  by  the  Wabash,  St.  Louis  and 
'acific  Railway  Company.  And  the  court 
doth  further  order,  adjudge  and  decree  that 
the  running  of  all  trains,  engines  or  can  of 
said  intervener,  the  said  St.  Louis,  Sjuisai 
City  and  Coloiudo  Railroad  Company,  over 
said  right  of  way  and  tracks,  and  the  use 
of  said  right  of  way,  road,  terminal  facili- 
ties and  other  property  specified  as  aforesaid, 
shall  conform  to  the  rules  and  regulations 
now  in  force,  and  such  other  reasonable 
rules  and  regulations  as  may  herea^r  be 
adopted  by  the  said  Wabash,  St  Louis  and 
Pacific  Railway  Company,  or  its  said  re- 
ceivers, to  enable  said  intervener  to  fully 
enjoy  the  benefits  of  this  decree,  and  that 
the  trains  of  said  Railroad  Company,  inter- 
venor,  shall  be  so  regulated  as  that  at  least 
eight  minutes  shall,  if  deemed  necessary. 
Intervene  between  its  trains  and  the  trains 
of  said  Wabash,  St.  Louis  and  Pacific  Rail- 
way Company,  at  any  point  between  said 
north  line  of  Forest  Park  and  Eighteenth 
Street,  and  that  the  sole  control  and  regula* 
tion  of  the  running  of  the  trains  of  the  said 
companies  shall  be,  under  this  decree,  in  the 
Wabash,  St.  Louis  and  Pacific  Railway 
Company  and  its  receivers,  and  subject  to 
the  further  order  of  this  court  And  the 
court  doth  further  order,  adjudge  and  decree 
that,  in  all  respects,  subject  to  the  terms  of 
this  decree,  the  said  Railroad  Company,  in- 
tervener, shall  enjoy  the  equal  use  and  bene- 
fit of  said  right  of  way,  tracks,  twitches, 
side-tracks,  turn-outs,  turn-tables  and  other 
terminal  facilities  with  said  Wabash,  St 
Louis  and  Pacific  Railway  CJompany  or  its 
said  receivers,  and  the  said  Wabash,  St  Louis 
and  Pacific  Railway  Company  and  Solon 
Humphreys  and  Thomas  E.  Tutt,  as  suc^  re- 
ceivers, and  said  Central  Trust  Company  of 
New  York  and  James  Cheney,  and  all  per- 
sons claiming  by,  through  or  under  tbem 
and  eadi  of  them  respectively,  and  their 
agents,  servants,  coimseliors  and  employ^ 
be,  and  the  same  are  hereby,  perpetually  en- 
ioined  and  restrained  from  in  any  manner  re- 
fusing to  permit  the  said  intervenor,  the  said 
St  Louis,  Kansas  City  and  Colorado  Railroad 
Company,  its  successois  or  assigns,  and  its 
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or  their  officers,  agents  or  employes,  from 
using  with  its  or  their  engines,  cars  (loaded 
or  empty),  the  said  rights  of  way,  tracks, 
•witches,  side-tracks,  turn-outs,  turn-tables 
snd  other  terminal  facilities  of  said  Wabash, 
8t.  Louis  and  Pacific  Railway  Comoany  be- 
tween the  north  line  of  said  Forest  Park  and 
said  Eighteenth  Street,  on  the  terms  herein- 
above set  forth  in  this  decree,  in  and  for  the 
transacting  of  its  or  their  business,  and  in 
the  operation  of  its  or  their  road.  And  the 
said  intervener,  the  St.  Louis,  Kansas  City 
snd  Colorado  Railroad  Company,  by  its  offi- 
cers, agents  and  employes  and  each  of  them, 
is  hereby  authorized  and  permitted,  with  its 
right  01  way,  road,  tracks  and  property, 
engines  and  cars,  Ic^ed  or  empty,  to  make 
connection  with  said  Wabash,  St.  Louis  and 
Pacific  Railway  Company  at  the  north  line 
of  said  Forest  Park,  and  to  use  the  said  right 
of  way,  tracks,  switches,  side-tracks,  turn- 
outs, turn-tables  and  other  terminal  facilities 
of  said  Wabash,  St.  Louis  and  Pacific  Rail- 
way Company,  or  anyone  claiming  by, 
through  or  under  it,  as  to  the  same,  between 
tiie  north  line  of  said  park  and  Eighteenth 
Street,  on  the  terms,  in  the  manner  and  sub- 
ject to  the  regulations  in  this  decree  set  forth 
In  and  for  the  tiansaction  of  the  business, 
and  in  operation  of  the  road,  of  said  St. 
Louis,  Kansas  City  and  Colorado  Railroad 
Company,  its  successors  or  assigns,  and  said 
Solon  Humphreys  and  Thomas  E.  Tutt,  re- 
ceivers, ana  all  agents,  servants  or  persons 
by  them  engaged  or  acting  with  or  for  them, 
•aid  Central  Trust  Company  and  James 
Cheney,  said  Wabash,  St.  Louis  and  Pacific 
Railway  Company,  and  all  persons  claiming 
by,  through  or  under  said  last-named  Com- 

f»any,  are  hereby  restrained  and  enjoined  from 
n  anywise  obstructing,  preventing,  interfer- 
ing with  or  refusing  to  comply  with  the 
permit  and  privilege  hereby  ordered,  ad- 
judged and  decreed.''  The  rules  in  force 
upon  the  Wabash  Road,  and  which  were 
adopted  by  the  decree,  for  the  government  of 
the  parties  in  the  use  of  the  property,  are 
found,  as  "Exhibit  D,**  in  the  printed  record. 
(16.)  On  the  day  the  decree  was  entered, 
James  F.  Joy,  Thomas  H.  Hubbard,  Edgar 
T.  Welles  and  O.  D.  Ashley  filed  their  pe- 
tition in  the  cause,  reciting  the  execution  of 
the  Wabash  mortgage  of  June  1,  1880,  to  the 
Central  Trust  Company  and  Cheney,  as  trus- 
tees ;  stating  that  there  had  been  a  foreclosure 
of  said  mortgage  and  a  sale  of  the  mort- 
gaged property  on  the  26th  day  of  April, 
18§3,  at  which  they  had  become  the  pur- 
chasers ;  that  the  sale  to  them  had  been  duly 
confirmed  by  the  court  and  proper  deeds  had 
been  made  conveying  to  them  the  right  of 
way,  railroad  tracks,  terminal  facilities  and 
other  property,  the  use  of  which  the  inter- 
venor  was  seeking  to  acquire  in  this  proceed- 
ing; that  said  property  was  still  in  the 
possession  of  and  being  operated  by  said  re- 
ceivers; that,  as  such  purchasers,  they  had 
an  interest  in  the  property  and  subject  matter 
of  the  litigation,  which  they  desired  to  pro- 
tect by  an  appeal  to  the  Supreme  Court  of 
the  United  States ;  and  asking  that  they  be 
made  parties  defendant,  and  be  allowed  an 
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appeal  to  that  court.  The  court  thereupon 
entered  an  order,  on  said  day,  reciting  the 
petition,  and  that  it  appeared  to  the  court 
that  said  Joy,  Hubbard,  Welles  and  Ashley 
were  the  owners  of  the  premises  and  right 
of  way  theretofore  owned  by  the  Wabash 
Company,  between  the  north  line  of  Forest 
Park  and  across  the  park  to  Eighteenth  Street 
in  the  City  of  St.  Louis,  over  wliich  the  in- 
tervener was  seeking  to  obtain  a  right  to  run 
its  engines  and  cars,  and  ordering  that  said 
purchasers  be  made  parties  defendant  in  the 
cause.  An  appeal  to  this  court  from  the 
foregoing  decree  was  afterwards  duly  per- 
fectea. 

It  is  contended  by  the  appellants  that  the  [201 
circuit  court  erred  (1)  in  holding  that  the 
covenant  on  the  part  of  the  County  Com- 
pany, to  permit  other  railroads  to  use  its 
ri^ht  of  way  between  the  park  and  the  ter- 
minus of  its  line  in  the  City,  was  binding  on 
the  Kansas  City  Company,  and  gave  to  the 
Colorado  Company  the  ri^^ht  to  use  the  right 
of  way  and  the  tracks  after wanls  acquired 
and  constructed  by  the  Kansas  City  Company 
between  the  park  and  the  City ;  (2)  in  de- 
creeing that  the  covenant  of  the  County  Com- 
pany, to  permit  other  railroads  to  use  its 
right  of  way  between  the  park  and  the  termi- 
nus of  its  road  in  the  City,  created  an  equi- 
table easement  in  the  road  between  the  park 
and  the  City,  which  affected  such  property 
in  the  hands  of  Joy  and  others,  as  purchasers ; 
(8)  in  decreeing  that  such  covenant  on  the 
part  of  the  County  Company  was  an  agree- 
ment sufficiently  definite  in  terms  to  be 
specifically  enforced  by  a  court  of  equity; 
(4)  in  decreeing  the  specific  performance  by 
the  Wabash  Company  of  a  continuous  duty, 
requiring  the  exercise  of  skill  and  personal 
judgment,  as  well  as  the  expenditure  of 
money,  and  requiring  the  court  to  retain 
perpetual  control  over  the  cause,  in  order  to 
superintend  the  execution  of  the  decree  and 
make  from  time  to  time  such  changes  in  the 
rules  and  regulations  adopted  by  the  Wabash 
Company  as  the  circumstances  of  the  parties 
and  the  shifting  contingencies  of  business 
and  trade  should  render  necessary ;  (5)  in 
making  a  decree  broader  than  the  contract, 
in  that  the  County  Company  only  agreed,  at 
most,  to  permit  other  companies  to  use  its 
right  of  way,  while  the  decree  gives  the 
right  to  use  the  right  of  way,  and  tracks, 
side-tracks,  switches,  turn-outs,  turn-tables 
and  other  terminal  facilities  of  the  Wabash 
Company ;  (6)  in  holding  that  there  was 
mutuality  of  equitable  remedy  between  the 
parties  to  the  suit ;  and  (7)  in  holding  that 
tlie  contract  of  the  County  Company  was 
biudinff  on  Joy  and  others,  as  purchasers  in 
good  niitJi  and  without  notice,  under  the 
mortgage  made  by  the  Wabash  Company  in 
1880. 

But  we  are  of  opinion  that,  under  the  two 
aflnreements  of  August  11,  1875,  and  the  deed  [30] 
01  that  date  from  the  County  Company  to 
the  Kansas  City  Company,  the  Wabash  Com- 
pany, as  successor  of  the  latter  Company,  is 
bound  to  permit  the  C-olorado  Company  to 
use  the  right  of  way  from  the  north  line  of 
Forest  Park,  through  the  park,  to  the  termi- 

861 


1-51 


SVFBEMS  OOUBT  OF  THB  UhITKD  StATEB. 


Oor.  Tkbm, 


[31] 


nus  of  the  Wabash  Company's  road  on 
Eightccntli  Street,  for  a  fair  and  equitable 
compensation. 

Forest  Park,  containing  1,879  acres  of  land, 
had  been  established  as  a  park  for  the  benefit 
of  the  people,  and  was  intended  principally 
as  a  driving  park.  The  board  of  Forest  Park 
commissioners  had,  under  the  Act  of  March 
25,  1874,  the  power  to  lay  off,  improve, 
adorn,  govern,  manage  and  control  the  use 
of  the  park  and  the  avenues  surrounding  it. 
Before  the  execution  of  the  tripartite  agree- 
ment, neither  the  County  Company  nor  the 
Kansas  City  Company  had  any  railroad  to 
the  Union  Depot.  The  County  Company  had 
located  its  line  east  and  west  of  the  park, 
and  had  purchased  the  right  of  way  at  dif- 
ferent points  along  its  line  from  the  Union 
Depot  to  the  park ;  but  it  had  built  no  rail- 
road, and  the  location  of  its  ri^ht  of  way 
through  the  park  was  undetermined  at  the 
time.  The  Kansas  City  Company  had  its 
depot  for  freight  and  passengers  in  the 
northern  part  of  the  City,  some  distance  from 
the  Union  Depot.  As  the  Union  Depot  was  at 
that  time  the  only  general  passenger  depot  in 
the  City,  and  was  reached  by  most  of  the  rail- 
roads which  entered  the  City,  the  Kansas 
Cit^  Company  determined  to  build  a  branch 
of  its  roaa  from  Ferguson,  about  nine  or  ten 
miles  from  the  City,  to  the  Union  Depot, 
and  thus  avail  itself  of  better  facilities  for 
doing  a  passenger  business,  and  to  cross  the 
bridge  over  the  Mississippi  River  with  its 
trains.  It  is  stated  in  the  agreement  of  Au- 
gust 11,  1875,  between  the  County  Company 
and  the  Kansas  City  Company,  that  the  latter 
required  tlie  right  of  way  in  order  to  reach 
the  Union  Depot.  Its  branch  line  from  Fer- 
guson was  located  through  the  park.  In  its 
efforts  to  obtain  the  right  of  way  through 
the  park  it  encountered  the  County  Company. 
The  board  of  park  commissioners  was  con- 
ferred with  by  the  two  companies,  in  regard 
to  securing  a  definite  right  of  way  for  both 
of  them  through  the  park.  This  is  shown 
by  the  testimony  of  Mr.  McKinley,  before 
referred  to.  The  park  oommissioneis  were 
willing,  at  that  time,  to  grant  the  use  of 
one  ri^t  of  way  through  the  park,  on  a  cer- 
tain line,  with  conditions  as  to  the  use  of 
such  right  of  way  by  other  railroads,  so  as 
to  protect  the  park,  as  far  as  possible,  from 
invasion  by  other  railroads,  on  separate  and 
independent  rights  of  way.  In  order  to  ac- 
complish this  result,  the  board  expended 
$40,000  in  aid  of  the  construction  of  the 
railroad  through  the  park.  In  view  of  the 
deep  cut  on  the  line  of  the  Wabash  Road 
just  east  of  the  park,  it  would  be  difficult 
for  any  other  railroad  to  enter  the  park,  from 
the  east,  on  an  independent  rieht  of  way, 
and  at  the  same  time  use  the  right  of  way  of 
the  Kansas  City  Company  through  the  park. 
Hence  arose  the  provision  that  this  right  to 
use  the  ri^ht  of  way  by  other  railroads 
should  apply  not  only  to  the  *"  right  of  way 
through  the  park,"  but  also  to  the  ri^ht  of 
way  "up  to  the  terminus  of  its  road  in  the 
City  of  St.  Louis,**— that  is,  the  right  of  way 
from  the  park  to  the  Union  Depot. 

It  was  under  these  circumstances  that  the 
tripartite  agreement  came  into  existence ;  and 


the  terms  of  paragraph  9  of  it  must  be  con- 
strued. That  paragraph  is  here  repeated: 
**  Ninth.  Said  party  of  the  second  part  shall 
permit,  under  such  reasonable  regulatiooi 
and  terms  as  may  be  agreed  upon,  other  rail- 
roads to  use  its  right  of  way  through  tiie 
park  and  up  to  the  terminus  of  its  road  in 
the  City  of  St.  Louis,  upon  such  terms  and 
for  such  fair  and  equitable  compensation  to 
be  paid  to  it  therefor  as  may  be  agreed  upon 
by  such  companies.**  It  is  to  be  construed 
in  connection  with  paragraph  12  of  the  same 
agreement. 

In  regard  to  these  two  paragraphs,  the 
opinion  of  the  circuit  court  says:  '^It  will 
be  observed  that  by  the  ninth  paragraph  Uie 
County  Road  agreed  to  permit  the  use  of  its 
right  of  wa^r  by  other  railroads.  Whether  a 
like  obligation  was  assumed  by  the  Kimsas 
Road  depends  upon  the  last  sentence  in  the 
twelfth  paragraph,  which  purports  to  grant 
to  the  Kansas  Road  the  right  to  occupy  and 
en^oy  the  right  of  way  through  the  park 
jointly  with  the  County  Road  'on  the  terms 
of  the  said  contract  between  them,  and  under 
the  same  terms  and  conditions  as  are  hereby  f3] 
and  hereinbefore  imposed  upon  said  party  of 
the  second  part,  ana  which  are  hereby  as- 
sumed by  said  party  of  the  third  part  as  to 
improvements,  except  as  to  building  a  depot 
ana  switch  in  said  park,  which  the  party  of 
the  second  part  is  to  do  itself. '  It  must  be 
conceded  that  the  meaning  of  this  language 
is  not  perfectly  clear.  It  is  claimed  by  the 
defendants  that  the  words  'as  to  improve- 
ments, except  as  to  building,'  etc.,  qualify 
not  only  the  immediately  preceding  clause, 
commencing  'and  which  are  hereby  assumed/ 
but  also  the  one  prior,  commencing  'aiid 
under  the  same  terms  and  conditions,'  and 
therefore  that  the  terms  and  conditions  as  to 
improvements  are  those  alone  cast  upon  the 
Kansas  Road.  This  would  make  the  two 
clauses  but  a  single  compound  one,  qualified 
by  the  following  relative  clause  'as  to  im- 
provements,' etc  As  against  this  it  must 
be  observed  that,  grammatically,  a  relative 
clause  generally  qualifies  its  immediate  an- 
tecedent, and  therefore,  iu  this  case,  would 
refer  simply  to  that  clause  which  provides 
for  the  assumption  by  the  Kansas  Road. 
This  natural  grammatical  construction  is 
strengthened  by  the  punctuation — a  conuna 
after  the  words '  party  of  the  second  part'  and 
none  after  the  words  'party  of  Uie  third 
part, '  which  seems  to  separate  the  entire  first 
clause  from  the  second  and  its  qualifying 
terms.  I  know  that  the  matter  of  punctuation 
is  never  relied  upon  to  defeat  tbe  obvious 
intent ;  but,  when  the  meaning  is  doubtful, 
the  punctuation  is  certainly  a  matter  tending 
to  throw  light  upon  it.  Further,  there  are 
not  simply  two,  out  really  three,  antecedent 
clauses,  the  first  one  being  'the  terms  of  the 
said  contract  between  them,'  that  is,  the 
two  railroad  companies.  Very  clearly  this 
qualifying  clause  does  not  refer  to  that,  and 
therefore  ft  should  not  be  held  to  qualify  the 
second,  unless  the  obvious  intent  compels 
such  construction.  It  Is  objected  that  the 
clause  commencing  'and  which  are  hereby 
assumed'  is,  under  this  construction,  super- 
fluous.   I  think  not.    These  improvements 
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called  for  the  expenditure  of  money,  and  the 
idea  seemed  to  be  that  the  Kansas  Road 
Bbould  not  only  hold  its  rights  upon  certain 
conditions,  but  that,  as  to  those*  involving 
expenditure  of  money,  it  should  expressly 
assume  the  performance.  There  is  a  manifest 
I]  difference  between  a  conveyance  subject  to  a 
mortgage  and  a  conveyance    in   which   the 

frantee  assumes  the  payment  of  the  mortgage, 
his  distinction  evidently  dictated  the  form 
of  expression  used.** 

It  appears,  from  paragraph  12,  that  the 
Kansas  City  Company  had  in  view  the  fail- 
ure of  the  County  Company  to  comply  with 
the  provisions  of  paragraphs  1  to  8  inclusive 
of  the  tripartite  agreement,  relating  to  the 
construction  of  the  road,  among  winch  was 
the  provision  which  required  the  completion 
of  the  road  within  one  year,  under  the  pen- 
alty of  the  forfeiture  of  all  rights  under  the 
agreement.  The  Kansas  City  Company 
guarded  against  such  contingency  by  the 
provision,  in  paragraph  12,  that,  in  case  the 
County  Company,  its  successors  or  assigns, 
should  forfeit  its  rights,  privileges  and  fran- 
chises in,  upon  and  through  the  park,  or 
from  any  cause  should  cease  to  have,  main- 
tain or  enjoy  the  same,  then  the  Kansas  City 
Company  sliould  not  also  be  excluded  from 
the  park,  but,  with  ita  successors  and  assigns, 
should  continue  to  have,  maintain  and  en^joy 
all  of  said  rights,  privileges,  immunities, 
franchises,  improvements  and  property,  on 
the  terms  thereinbefore  set  forth,  contin- 
uously and  forever.  Thereby,  in  case  of  the 
forfeiture  of  its  rights  by  the  County  Com- 
pany, the  Kansas  City  Company  became 
possessed  of  the  entire  right  of  way,  subject 
to  the  terms  of  the  agreement  of  August  11, 
1875,  between  the  two  companies,  and  to 
those  of  the  tripartite  agreement  of  the  same 
date  ;  and  that  which,  prior  to  the  forfeiture, 
was  held  and  enjoyed  jointly  by  the  two 
companies,  became  the  sole  property  of  the 
Kansas  City  Company,  its  successors  and 
assigns,  on  the  terms  of  the  said  contract 
between  the  two  companies,  and  under  the 
same  terms  and  conditions  which  were  im- 
posed upon  the  Kansas  City  Company. 
Among  the  conditions  so  imposed  were  those 
of  paragraph  9  of  the  tripartite  agreement 
Further,  those  t^rms  as  to  improvements,  ex- 
cept as  to  building  a  depot  and  switch  in  the 
park,  were  assumed  by  the  Kansas  City 
Company.  The  depot  and  switch  were  to  he 
built  by  the  County  Company.  The  word 
"improvements**  related  to  the  building  of 
the  road  and  the  erection  of  what  was  to  be 
erected,  except  the  depot  and  switch.  The 
t]  reason  why  the  Kansas  City  Company  did 
not  assume  the  building  of  the  depot  and 
switch  appears  from  a  clause  in  the  agree- 
ment of  August  11,  1875,  between  the  two 
companies,  to  the  effect  that  the  County 
Company  should  have  and  maintain  the 
passenger  depot  in  the  park,  so  far  as  the  two 
companies  were  concerned,  and  that  the  Kan- 
sas City  Company  should  not  have  the  power 
of  stopping  any  of  its  trains  in  the  park. 
As,  however,  the  latter  company  woula  use 
the  right  of  way  through  the  park,  and  what 
were  called  the  "improvements,"  except  the 
depot  and  switch,  tiie  park  commissioners 
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required  it  to  assume  the  obligations  of  the 
County  Company  in  that  regard. 

This  was  tlie  view  of  the  contract  taken 
by  the  circuit  court,  and  we  think  it  was 
correct.  It  is  evidently  in  accordance  with 
the  intention  of  the  parties  to  the  tripartite 
agreement.  The  object  of  the  park  commis- 
sioners was  to  protect  the  park  from  the  in- 
vasion of  more  than  one  railroad  track ;  and, 
to  accomplish  that  result,  it  was  necessary 
to  give  to  other  railroad  companies  the  right 
to  use  the  one  right  of  way,  and  to  impose 
on  the  Kansas  City  Company,  as  well  as  the 
County  Company,  the  obligation  to  permit 
other  companies  to  use  such  right  of  way. 
Hayes  v.  Michigan  Cent,  B,  Co,  111  U.  S. 
22£r28:  410]. 

We  are  also  of  opinion  that  the  covenants 
in  paragraph  9  of  the  tripartite  agreement, 
as  to  the  xise  of  the  right  of  way  by  other 
railroad  companies,  are  binding  upon  subse- 
quent purchasers,  with  notice,  from  the  Kan- 
sas City  Company.  TiUk  v.  Moxhay^  2  Phill. 
Ch.  774 ;  Luker  ▼.  Dennis,  L.  R.  7  Ch.  Div. 
227 ;  Branson  v.  Coffin,  108  Mass.  175 ;  Wliit- 
ney  v.  Union  R,  Co.  11  Gray,  859,  864; 
Parker  v.  Nightingale,  6  Allen,  841,  844; 
Van  Daren  v.  Eobinson,  16  N.  J.  Eq.  256 ; 
Kirkpatrick  v.  Peshine,  24  N.  J.  Eq.  206; 
Western  v.  Maedermott,  L.  R.  2  Ch.  72; 
Watertown  t.  Cotoen,  4  Paige,  510;  BandaU 
Y.  Latham,  86  Conn.  48,  58 ;  Cincinnati  v. 
White,  81  U.  8.  6  Pet.  481  [8 :  452] ;  Brew 
V.  Van  Deman,  6  Heisk.  4aS;  Winfield  ▼. 
Henning,  21  N.  J.  Eq.  188;  Verplanek  ▼. 
WHght,  23  Wend.  506 ;  Stockett  ▼.  Howard, 
84  3Id.  121 ;  Atlantic  Dock  Co,  ▼.  Leavitt,  54 
N.  Y.  85. 

In  the  present  case,  the  tripartite  agreement 
is  a  link  in  the  chain  of  title  of  the  mort- 

fagees  and  of  the  purchasing  committee, 
he  right  of  way  through  the  park,  granted 
by  Griswold  to  the  County  Company,  No- 
vember 8,  1871,  was  lost  by  non-user.  The 
riglit  of  way  granted  by  the  park  commis- 
sioners to  the  Cx>unty  Company  under  the  first 
Park  Act,  of  March  25,  1872,  failed  because 
that  Act  was  declared  unconstitutional,  in 
State,  Chouteau,  v.  Lefflngwell,  54  Mo.  458. 
The  third  line,  that  established  by  the  tri- 
partite agreement,  was  not  identical  with 
either  of  Uie  two  prior  lines.  The  park 
commissioners  therefore  panted  to  the  two 
companies,  under  the  tripartite  agreement* 
all  the  right  of  way  which  they  acquired  in 
the  park.  The  right  of  the  mortgagees  and 
of  the  purchasing  committee  to  use  such  right 
of  way  is  based  solely  upon  that  agreement ; 
and,  holding  under  it,  they  must  nold  sub- 
ject to  its  terms  and  conditions,  irrespectively 
of  the  question  of  notice.  W7iitney  v.  Union 
B.  Co.  11  Gray,  859 ;  Van  Daren  v.  Bobinson, 
16  N.  J.  Eq.  256 ;  l^ulk  v.  Moxhay,  2  Phill. 
Ch.  774 ;  Luker  v.  DennU,  L.  R.  7  Ch.  Div. 
227 ;  Western  v.  Maedermott,  L.  R.  2  Ch.  72. 
Therefore,  the  Wabash  Company,  the  mort- 
gagees and  the  purchasing  committee  must 
be  held  to  have  had  notice  of  the  covenants 
and  conditions  of  the  tripartite  agreement 
prior  to  the  execution  of  the  mortgage,  and 
are  bound  by  them,  whether  the  covenants 
be  or  be  not  strictly  such  as  run  with  the 
land. 
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Nor  is  the  failure  to  acknowledge  the  tri- 
partite agreement  as  a  deed  of  any  import- 
ance. Tnere  was  sufficient  to  put  the  pur- 
chasers on  inquiry,  and  to  charge  them  with 
notice  of  all  the  facts  which  such  an  inquiry 
would  have  made  known.  The  Wabash 
Company  came  into  existence  in  August, 
1879,  through  the  consolidation  of  the  Kan- 
sas City  Company  with  the  Wabash  Railway 
Company.  This  consolidation  took  place 
under  statutes  by  virtue  of  which  the  con- 
solidated company  took  all  the  property, 
rights  and  franchises,  and  assumed  all  the 
liabilities,  of  the  Kansas  City  Company. 
The  Wabash  Company,  therefore,  was  not 
strictly  a  purchaser  from  the  Kansas  City 
Company.  The  consolidation  was  merely  a 
change  of  name.  If  the  Kansas  City  Com- 
pany was  bound  by  the  tripartite  agreement 
to  grant  the  use  of  the  right  of  way  to  other 
railroads,  on  certain  terms,  the  Wabash  Com* 
pany,  as  consolidated,  was  equally  bound  to 
do  so.  The  mortgage  was  executed  in  1880, 
and  the  committee  purchased  in  1886.  The 
tripartite  agreement  was  recorded  in  the  re- 
conier's  office  of  the  City  of  St.  Louis,  Sep- 
tember 6,  1879,  prior  to  the  execution  of  the 
mortgage  and  prior  to  the  purchase  under  it 
made  by  the  committee.  Bishop  v.  Schneider, 
46  Mo.  472 ;  Stevens  v.  HampUm,  46  Mo.  404 ; 
Digman  y.  McCMum,  47  Mo.  872. 

The  tripartite  agreement,  and  that  between 
the  County  Company  and  the  Kansas  City 
Company,  and  the  aeed  from  the  County 
Company  to  the  Kansas  City  Company,  all 
of  them  bear  date  August  11,  1875.  The 
deed  was  duly  acknowledged,  and  was  re- 
corded August  18,  1876.  it  is  a  link  in  the 
chain  of  title  of  the  mortgagees  and  the 
purchasing  committee.  It  recites  that  it  is 
made  in  pursuance  of  the  terms  of  a  certain 
contract  made  and  executed  between  the 
County  Company  and  the  Kansas  City  Com- 
pany, and  dated  August  11,  1875,  and  is  in 
full  satisfaction  of  so  much  of  such  contract 
as  relates  to  the  conveyance  of  certain 
pieces  of  land  and  ri^ht  of  way  to  the  Kan- 
sas City  Company.  It  also  contains  the  fol- 
lowing provision :  **  And  also  the  said  party 
of  the  first  part  hath  conveyed,  assignea  and 
transferred,  and  by  these  presents  doth  con- 
vey, assign  and  transfer,  unto  the  said  party 
of  the  second  part,  and  to  its  successors  and 
assigns,  an  undivided  one  half  of  all  the 
right,  title  or  interest  of  the  party  of  the 
f  rst  part  of,  in  or  to  the  right  of  way,  and 
of,  in  or  to  any  and  all  other  rights,  privi- 
leges and  franchises,  powers  and  immunities 
owned  by,  or  vested  in,  or  enjoyed  by,  or 
that  may  hereafter  be  acquired  and  owned 
by,  vested  in  or  enjoyed  by,  the  party  of  the 
first  part,  in,  through  or  upon  Forest  Park, 
by  any  means  or  from  any  source  whatever ; 
all  of  which  conveyances  of  the  said  rights 
of  way  in  this  deed  mentioned  are  made  sub- 
ject to  the  terms  and  conditions  upon  which 
the  same  were  granted  to  the  party  of  the 
first  part,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  anywise  appertain- 
ing.** Thus  this  deed  refers  to  the  contract 
of  August  11,  1875,  between  the  County 
Company  and  the  Kansas  City  Company,  and 
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to  the  terms  thereof;  and  the  Kansas  City 
Company  took  its  title  subject  to  the  tenns 
and  conditions  imposed  upon  the  County 
Company  by  the  tripartite  agreement.  This 
reference  to  the  terms  and  conditions  on 
which  the  right  of  way  mentioned  in  the  deed 
was  granted  to  the  Kansas  City  Company  pat 
all  the  parties  to  the  deed,  and  their  assigns, 
on  inquiry  as  to  the  terms  of  the  contract  by 
which  such  rights  of  way  were  granted,  and 
led  up  to  the  provision  in  the  agreement  of 
August  11,  1875,  between  the  two  companies, 
which  referred  to  the  tripartite  agreement  in 
the  following  language:  ''Ana  whereas, 
under  this  agreement  and  a  certain  agreement 
between  the  parties  hereto  and  the  commis- 
sioners of  Forest  Park  of  even  date  herewith, 
the  party  of  the  second  part  is  about  to,  and 
hereby,  in  consideration  of  the  covenants  and 
agreements  of  the  party  of  the  first  part, 
hereinafter  particularly  set  forth,  and  of  the 
covenants  and  agreements  of  said  commis- 
sioners of  Forest  Park  in  said  agreement 
with  them  contained,  does,  covenant  and  agree 
to  construct  and  maintain  a  railroad  bed  and 
road  in,  upon  and  through  said  Forest  Park 
and  the  tunnel  and  cut  hereinbefore  specified, 
according  to  certain  plans  and  specifications 
agreed  upon,  and  according  to  the  terms  and 
conditions  of  said  agreement  with  said  com- 
missioners, for  the  joint  use  of  both  the  par- 
ties (of  the  first  part  and  of  the  second  part) 
hereto,  their  several  successors  and  assigns.* 
Being  thus  chargeable  with  notice  of  the 
contents  of  the  contracts  of  August  11,  1875, 
between  the  County  Company  and  Uie  Kansas 
City  Company,  the  mortgagees  and  the  pur 
chasing  committee  were  chargeable  also  with 
notice  of  the  tripartite  agreement,  to  which 
it  referred ;  and  they  purchased  subject  to 
the  terms  on  which  the  right  of  way  was 
granted.  Kirkpatriek  v.  Ashine,  24  N.  J. 
Eq.  206 ;  Atlantic  Dock  Oo.  r.  LeaviU,  54  N. 
Y.85 ;  Bishop  v.  Sehneider,46  Mo.  473 ;  Stevens 
V.  Hampton,  46  Mo.  404 ;  Maupin  v.  Emmons, 
47  Mo.  304 ;  McCamant  v.  Patterson,  89  Mo. 
100.  110 ;  Mense  v.  McLean,  18  Mo.  298 ; 
Meier  y.  Blume,  80  Mo.  179,  184. 

The  covenant  in  paragraph  9  of  the  tri- 
partite agreement  created  an  easement  in 
the  property  of  the  County  Company  and  the 
Kansas  City  Company  tor  the  benefit  of 
the  public,  which  mieht  be  availed  of,  with 
the  consent  of  the  public  authorities,  properly 
expressed,  by  other  railroad  companies  which 
might  wish  to  use  not  only  the  right  of  way 
through  the  park  but  also  that  between  ibt 
park  and  the  Union  Depot.  WhUneif  v. 
Union  B.  Co.  11  Gray.  859,  864 ;  Barker  v. 
Nightingale,  6  Allen,  841,  844;  WUkinaan  v. 
CUmenU,  L.  R.  8  Ch.  96 ;  Ptrkins  v.  HndseU, 
50  111.  216;  Stanslmry  v.  Frinaer,  11  Gill  & 
J.  149 ;  Cooper  v.  Pena,  21  Cal.  403 :  Union 
Ptic.  B,  Co.  V.  McAlpine,  129  U.  8.  305,  814 
[82 :  673.  676]  ;  McMurray  y.  Moran,  184  U. 
S.   150  [38:  814]. 

The  two  agreements  of  August  11,  1875. 
and  Uie  deed  of  that  date  from  the  County 
Company  to  the  Kansas  City  Company,  con- 
stituted a  sinj^le  transaction,  relating  to  the 
same  subject  matter,  and  should  be  construed 
together  in  such  a  way  as  to  carry  into  effect 
the  intention  of  the  parties,  in  view  of  their 
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situation  at  the  time  and  of  the  subject 
matter  of  the  instruments.  Contracts  of  such 
a  character  are  to  be  construed  liberally  in 
favor  of  the  public  when  the  subiect  matter 
concerns  the  interests  of  the  public.  Parker 
T.  Oreat  Weitern  R.  Co,  7  Scott,  N.  R.  885. 
870;  Coiman  ▼.  Eastern  Counties  B.  Go.  10 
Beav.  1,  14 ;  Stourbridge  Canal  Co.  ▼.  Wheeley, 
2  Bam.  &  Ad.  793 ;  Elakemore  ▼.  Olamorgan- 
thire  Canal  Nat.  Co.  1  Myl.  &  K.  154,  165 ;  Lee 
▼.  Milner,  2  Younge  &  C.  (Exch.)  611,  618; 
Ware  v.  RegenU  Canal  Co.  28  L.  J.  N.  8. 
Ch.  158,  157 ;  Cray  v.  Liverpool  db  B.  B,  Co, 
4  R.  &  C.  Cas.  240. 

The  Kansas  City  Company,  under  the 
agreements,  completed  its  roaa  through  the 
park  to  the  Union  Depot  in  1876.  The  agree- 
ment between  the  County  Company  and  the 
Kansas  City  Company  provided  that  the 
County  Company  should  pay  to  the  Kaunas 
City  Company  one  half  of  the  cost  of  the 
construction  and  maintenance  of  the  road-bed 
through  the  park  and  the  tunnel  and  the  cut, 
within  two  years  from  August  11,  1875,  and 
that,  if  the  County  Company  should  fail  or 
refuse  to  make  payment  for  sixty  days  after 
demand,  after  it  should  become  due,  all  the 
rights,  privileges,  franchises,  powers,  im- 
munities, improvements  and  property  of  the 
County  Company,  in,  through  or  upon  Forest 
Park,  and  in,  into,  through,  over  or  upon 
the  tunnel  and  cut,  should  become,  by  virtue 
of  such  failure  and  refusal,  without  further 
process  or  proceedings,  forfeited  to  the  Kan- 
sas City  Company,  its  successors  and  assigns ; 
that,  in  case  of  such  forfeiture,  no  further 
payments  should  be  made  by  the  County 
Company,  but  the  Kansas  Cfity  Company 
might  enter  upon  the  sole  and  aosolute  pos- 
session and  enjoyment  of  all  such  ric^hts, 
privileges,  franchises,  powers,  immunities, 
improvements  and  property,  to  the  exclusion 
of  the  County  Company ;  and  that  the  latter 
company  should,  in  such  case,  convey  by 
deed  to  the  Kansas  City  Company,  its  suc- 
cessors and  assigns,  all  of  such  rights,  priv- 
ileges, franchises,  powers,  immunities,  im- 
provements and  property.  The  two  years 
expired  in  1877.  The  County  Company, 
having  paid  nothing,  forfeited  to  the  Kansas 
City  Company  all  its  interest  in  the  right  of 
way  through  the  park  and  through  the  tunnel 
and  the  cut  east  of  the  park. 

By  the  two  agreements  and  the  deed,  the 
Kansas  City  Company  obtained  from  the 
County  Company  an  undivided  one  half  of 
the  right  of  way  through  -  the  park,  and  the 
other  rights  of  way,  then  owned  by  the 
County  Company,  between  the  park  and  the 
Union  Depot,  and,  by  virtue  of  the  two 
agreements  and  the  forfeiture,  without  further 
action  by  either  the  Countv  Company  or  the 
park  commissioners,  the  Kansas  City  Com- 
pany became  vested  with  the  title  to  the 
whole  right  of  way  through  the  park,  the 
tunnel  and  the  cut.  and  became  substituted 
for  the  County  Company  under  the  agree- 
ments. All  the  obligations  and  conditions 
imposed  upon  the  County  Company  became 
those  of  the  Kansas  City  Company,  except 
as  to  building  the  depot  and  the  switch  in 
the  park ;  and  the  latter  Company  became 
subject  to  the  conditions  which  were  imposed 
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on  the  County  Company  by  the  tripartite 
agreement.  That  agreement  created  the  ease- 
ment before  referred  to,  which  covered  the 
tracks  through  the  park  and  the  tracks  east 
of  the  park  to  the  Union  Depot.  Whitney 
y.  Union  B.  Co.  11  Gray,  859,  864 ;  Parker 
y.  Nightingale,  6  Allen,  841,  844. 

The  permission  to  other  railroad  companies 
to  use  such  tracks  was  a  concession  to  the 
park  commissioners,  and  was  one  of  the  con-  14K 
ditions  of  the  grant  of  the  right  of  way 
through  the  park  to  the  County  Company ; 
and  the  Kansas  City  Company  obtain^  the 
title  to,  and  the  exclusive  possession  of,  such 
right  of  way,  under  the  a^'eement  providing 
for  such  permission.  It  would  be  inequita- 
ble to  permit  the  Kansas  City  Company,  or 
its  successor,  to  continue  to  use  the  right  of 
way  through  the  park  and  at  the  same  time 
to  deprive  the  park  commissioners,  or  their 
successors,  the  City  of  St.  Louis,  as  trustees 
of  the  public,  of  the  benefit  of  the  use  by 
other  railroad  companies  of  the  right  of  way 
between  the  park  and  the  Union  Depot.  The 
park  was  dedicated  to  the  use  of  the  people 
of  the  City  and  County  of  St.  Louis,  ana  it 
was  the  duty  of  their  trustees  to  preserve  that 
use  to  them,  for  park  purposes.  In  the  view 
of  those  trustees,  it  was  necessary,  for  the 
protection  of  the  park,  that  other  railroad 
companies  should  be  permitted  to  use  not 
only  the  right  of  way  through  the  park  but 
also  that  bstween  the  park  and  the  Unioa 
Depot.  In  order  to  obtain  the  right  of  way 
through  the  park,  the  Kansas  City  Company 
subjected  itself  to  the  condition  imposed  by 
paragraph  9  of  the  tripartite  agreement,  and 
it  is  right  that  that  Company  and  its  succes- 
sor should  be  held  to  a  strict  compliance  with 
its  covenant.  The  appellants,  although  en- 
joying the  benefit  of  the  $40,000  expended 
by  the  park  commissioners  and  of  the  ri^ht 
of  way  through  the  park,  deny  their  liability 
under  the  agreement,  without  offering  to  re- 
turn to  the  grantors  the  property  obtained  by 
virtue  of  the  agreement.  Under  such  circum- 
stances, these  parties  cannot  be  heard  to  al- 
lege that  the  amement  was  against  the  policy 
of  the  law.  Wiggins  Ferry  Xjo.  y.  Chicago  db 
A.  B.  Co.  78  Mo.  418. 

In  respect  to  the  point  that  paragraph  ^ 
of  the  tripartite  agreement  covers  the  use  by 
other  railroad  companies,  not  only  of  the 
right  of  way  through  the  pa^k,  but  also  of 
the  right  of  way  to  the  terminus  of  the 
County  Company's  road  in  the  City  of  St. 
Louis,  the  circuit  court  very  rightly  said, 
in  its  opinion:  ''It  is  argued  with  great 
force,  however,  by  counsel  for  the  respond- 
ents, that  even  if  the  purcliasers  were  charged 
with  notice  of  these  terms  and  conditions  as 
attaching  to  the  lands  described  in  the  deed, 
inasmuch  as  the  Kansas  Road  obtained  a  [4 
large  portion  of  its  ri^ht  of  way  between 
Forest  JPark  and  the  Union  Depot  Jrom  other 
sources,  it  took  these  latter  portions  free  from 
any  burden  cast  upon  the  lands  specifically 
conveyed  by  the  County  Road.  *  Can  it  be, ' 
he  says.  '  that  a  condition  in  a  deed  of  a  few 
feet  of  the  riffht  of  way,  in  a  long  line  of 
three  hundred  miles,  casts  a  burden  on  the 
entire  line,  to  be  assumed  by  every  succeed- 
ing purchaser?'    I  might  answer  this  extreme 
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case  by  a  reverse  question :  Can  it  be  possi- 
ble that  a  condition  attached  to  substantially 
the  entire  right  of  way  of  this  Ion?  line  of 
road  can  be  defeated  by  the  fact  wat  some 
few  feet  have  been  acquired  by  a  deed  free 
from  such  condition?  But  these  extreme 
cases  do  not  constitute  the  practical  matter 
l)efore  us.  Here  the  County  Road  had  an 
incomplete  right  of  way  throueh  the  park 
and  to  the  Union  Depot.  A  share  of  this 
incomplete  right  of  way  it  conveyed  to  the 
Kansas  Road  subject  to  certain  conditions. 
Oan  it  be  that  the  completion  by  the  Kansas 
Road  of  this  right  of  way,  by  the  purchase 
of  intervening  and  isolated  tracts,  destroys 
the  entire  value  of  the  conditions?  Looking 
at  this  matter  in  a  practical  way,  and  from 
a  reasonable  standpoint,  I  think  the  answer 
to  this  question  must  be  in  the  negative.  ** 

In  BroTuon  v.  Ooffln,  108  Mass.  175,  180, 
it  was  said,  the  court  speaking  by  Gray,  J,: 
^An  Interest  in  the  nature  of  an  easement  in 
the  land  which  the  covenant  purports  to  bind, 
whether  already  existing,  or  created  by  the 
very  deed  which  contains  the  covenant,  con- 
stitutes a  sufficient  privity  of  estate  to  make 
the  burden  of  a  covenant  to  do  certain  acts 
upon  that  land,  for  the  support  and  protection 
of  that  interest  and  the  beneficial  use  and 
enjoyment  of  the  land  granted,  run  with  the 
land  charged.  And  an  obligation,  duly  ex- 
preraed,  that  the  structures  upon  one  parcel 
of  land  shall  forever  be  of  a  certain  character 
for  the  benefit  of  an  adjoining  parcel  is 
eaually  a  charee  upon  the  first  parcel, 
wliether  the  obligation  is  affirmative  or 
merely  restrictive,  and  whether  the  affirma- 
tive acts  necessary  to  carry  the  obligation 
into  effect  are  to  be  done  by  the  owner  of 
the  one  or  the  owner  of  the  other. "  And  it 
was  held  by  the  court,  where  there  was  a 
[42]  covenant  to  make  and  maintain  a  fence  on  a 
railroad,  contained  in  a  deed  granting  to  the 
road  a  strip  for  the  right  of  way,  that  this 
covenant  was  an  incumbrance  on  all  the  re- 
maining land  of  the  grantor,  and  ran  with 
that  land,  because  the  covenant  eave  the 
grantee  an  interest  in  the  nature  oi  an  ease- 
ment in  the  adjoining  land  of  the  irrantor. 
See  also  Wutem  v.  MaedermoU,  L.  R  2  Ch. 
72 ;  Whitney  v.  Union  R  Ch,  11  Gray,  859, 
364 :  Parker  v.  NiglUingdU,  6  Allen.  841 ; 
Union  POe.  R  Co.  v.  MeAlpine,  129  U.  S. 
805,  814  [82 :  678,  6761  ;  MeMurray  v.  Moran, 
184  U.  S:  150  [88:  8141. 

There  can  be  no  doubt  of  the  power  of  the 
County  Company  and  the  Kansas  City  Com- 
pany, under  the  statutes  of  Missouri,  to 
make  the  agreement  in  question.  Gen.  Stat. 
of  Missouri  of  1866,  chap.  68,  sec.  82,  p.  841. 

The  only  ri^ht  of  way  through  the  park 
and  US  the  Union  Depot  claimed  by  the  ap- 
pellants is  that  established  by  the  tripartite 
■agreement.  Every  other  rieht  of  way  through 
the  park  was  surrendered,  by  that  amement, 
to  the  park  commissioners,  hiecause  that  a^^ree- 
ment  says  that  the  line  and  grade  established 
by  it  was  thereby  fixed  ''as  the  sole  and  finally 
•established  right  of  way  to  which"  the 
County  Company  was  "entitled  by  statute  or 
otherwise  tluough  said  park,  or  any  part 
tliereof."  Such  line  and  grade  were  laid 
down  and  described  on  the  plat  and  profile 


which  were  attached  to  the  tripartite  agree- 
ment and  formed  part  thereof.  The  park 
commissioners  expended  about  .  $40, 0(X)  in 
complying  with  their  engagements  under 
that  agreement.  At  its  date,  as  testified  to 
by  Mr.  McKinley,  it  was  feared  that  the  in- 
vasion of  the  park  by  railroads  would  not 
only  affect  untavorabfy  the  landscape  beauty 
of  the  park,  but  would  also  produce  great 
danger  to  persons  visiting  it ;  and  it  was  a 
long  time  before  the  apprehension  was  re- 
lieved that  horses  would  be  frightened.  The 
consideration  for  the  expenditure  of  the 
$40,000  was  the  provision  of  the  tripartite 
agreement  which  protected  the  park  and  pre- 
vented its  being  defaced  and  injured  by  the 
construction  of  other  railroads  through  it. 
The  confining  of  such  railn^Mls  to  the  use  of 
the  single  right  of  way  established  was  a 
reasonable  precaution.  Hayes  v.  Michigan 
Cent,  B,  Co.  Ill  U.  S.  228  [28 :  410]  ;  Aew 
York  V.  Williams,  15  N.  Y.  502.  Such  pro- 
vision was  in  the  interest  of  the  public 
safety,  and  the  park  commissioners  had  the 
right  to  exact  it. 

In  case  the  County  Company  should  forfeit 
its  rights  in  the  park,  the  Kansas  City  Com- 
pany was  to  continue  to  enjoy  the  right  of 
way  on  the  terms  imposed  on  the  County 
Company  by  paragraph  9  of  the  tripartite 
agreement.  Such  construction  of  the  contract 
is  the  only  one  consistent  with  fair  dealing 
and  the  manifest  intention  of  the  parties. 
The  tripartite  agreement  is  the  only  muni- 
ment of  title  under  which  the  appellants  now 
enjoy  the  right  of  way.  The  grant  of  the 
right  to  other  railroads  to  use  such  right  of 
way  through  the  park  and  to  the  Union  De- 
pot was  a  grant  to  the  park  commissioners, 
as  trustees  for  the  public,  and  is  to  be  con- 
strued liberally.  Paragraph  9  is  imperative. 
It  provides  that  the  County  Company  **  shall 
permit"  other  railroads  to  use  its  risht  of 
way.  This  is  to  be  done  **  under  sucm  rea- 
sonable regulations  and  terms  as  may  be 
agreed  upon, "  and  **  upon  such  terms  and  for 
such  fair  and  equitable  compensation  to  be 
paid"  to  the  County  Company  **  therefor  as 
may  be  agreed  upon  by  such  companies.* 
Not  only  are  the  regulations  and  terms  to  be 
reasonable,  but  the  compensation  is  to  be  fair 
and  equitable.  Although  the  statement  is 
that  Uie  compensation  is  to  be  such  **  as  may 
be  agreed  upon  by  such  companies,"  yet  the 
statement  that  it  is  to  be  **  fair  and  equitable" 
plainly  brings  in  the  element  of  its  deter- 
mination by  a  court  of  equity.  If  the  parties 
agree  upon  it,  very  well ;  but  if  they  do 
not,  still  the  right  of  way  is  to  be  enjoyed 
upon  making  compensation,  and  the  only 
way  to  ascertain  what  is  a  ''fair  and  equita- 
ble compensation  therefor  is  to  determine  it 
by  a  court  of  equity.  Such  is,  in  substance, 
the  agreement  of  the  parties.  The  provision 
cannot  be  construed  as  meaning  that,  if  the 
parties  do  not  agree,  there  is  to  be  no  com- 
pensation, and  that,  because  there  can  in  that 
event  be  no  compensation,  there  is  to  be  no 
enjoyment  of  the  riffht  of  way.  In  this 
view,  it  cannot  be  said  that  the  court  is  mak- 
ing an  agreement  for  the  parties  which  they 
did  not  nmke  themselves.  JBfnwry  ▼.  Wus, 
8  Yes.  Jr.  606;  Miltisi  v.  Otry.  14  Yes.  Jr. 
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400;  Gregory  v.  MigheU,  18  Ves.  Jr.  328; 
Providence  ▼.  8t.  John's  Lodge,  2  R.  I.  46; 
Dike  V.  Oreene,  4  R.  I.  285. 
]  On  the  q^uestion  whether  paragraph  9  of 
the  tripartite  agreement  covers  not  merely 
the  right  of  way  through  the  park  and  up  to 
the  terminus  of  the  road  in  the  City  of  St. 
Louis,  but  also  the  tracks  for  that  extent, 
the  opinion  of  the  circuit  court  very  properly 
says:  *'The  language  of  the  ninth  para- 
graph,  under  which,  as  before  noticed,  in- 
terveners must  claim,  is  that  the  party  of 
the  second  part  shall  permit  other  railroads 
to  use  its  'right  of  way.'  Now,  the  term 
'right  of  way'  has  a  twofold  signification. 
It  sometimes  is  used  to  describe  a  right  be- 
longing to  a  party,  a  right  of  passage  over 
any  tract;  ana  it  is  also  used  to  describe 
that  strip  of  land  which  railroad  companies 
take  upon  which  to  construct  their  road-bed. 
Obviously,  in  this  paragraph,  it  is  used  in 
the  latter  sense.  Through  both  of  these  con- 
tracts the  terms  'right  of  way;'  'tracks'  and 
'road-bed*  frequently  appear,  and  in  all 
cases  the  term  right  of  way'  is  used  as  de- 
scriptive of  the  strip  above  referred  to.  Not- 
ably, in  the  fifth  paragraph,  is  the  distinc- 
tion between  the  'riffht  of  way'  and  the '  track' 
disclosed,  in  which  it  is  provided  that  the 
depot  shall  be  wholly  outside  of  the  right 
of  way,  but  immediately  adjoining  the  track. 
Now,  the  right  of  way  through  the  park,  as 

fiven  by  the  Griswola  deed,  was  40  feet ;  as 
xed  by  the  contract  with  the  Forest  Park 
commissioners,  was  70  feet ;  and  by  this  pres- 
ent contract,  42  feet.  So  the  County  Koad 
conveyed  to  the  Kansas  Road,  outside  of  the 

ftark,  a  strip  either  80  or  28  feet  in  width  for 
ts  right  of  way.  My  thought,  at  first,  was 
that  the  interveners  could  only  claim  a  right 
to  use  so  much  of  this  right  of  way  as  was 
not,  in  fact,  occupied  by  the  track  of  the 
Wabash,  and  that  all  that  was  intended  by 
this  ninth  paragraph  was  to  permit  other 
railroad  companies  to  occupy  and  use  so  much 
of  the  Kansas  Road's  right  of  way  as  it  did 
not  itself  occupy  and  use ;  but,  after  reflection 
on  the  arguments  of  counsel,  I  have  been  led 
to  the  conviction  that  this  was  too  narrow  a 
construction,  and  was  not  the  real  intent  of 
the  parties.  The  master,  in  his  report,  shows 
that  Uie  entire  right  of  way  is  occupied  by 
tracks  and  sidings,  so  that  there  is  no  room 
for  another  and  independent  track;  and  as 
there  is  nothing  to  show  that  this  occupation 
has  not  been  made  in  food  faith,  and  to 
I  supply  the  needs  of  the  Wabash  Company, 
if  my  first  interpretation  had  been  correct, 
the  interveners  would  plainly  be  without  any 
rights.  I  think,  however,  the  true  construc- 
tion is  this:  that  the  Kansas  Company  was 
to  have  the  first  right — a  right  not  limited  to 
its  necessities,  but  as  broad  as  its  convenience. 
Subject,  and  only  subject,  to  such  prior 
right,  other  companies  were  to  have  the  use 
of  the  rip:ht  of  way,  and  if  the  respondent's 
business  compelled  the  occupation  by  its 
tracks  or  sidings  of  the  entire  ri^ht  of  way, 
but  the  convenience  of  its  business  would 
permit  the  use  of  those  tracks  and  sidings  by 
another  road,  then  such  other  road  would  be 
entitled  to  the  use  of  both  the  right  of  way 
and  the  tracks  and  sidings.    This  construction 
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is,  I  think,  in  accordance  with  the  obvious 
intent  of  the  parties,  who  were  contracting 
for  general  rights,  and  not  fixing  the  specific 
details.** 

The  evidence  shows  that  the  entire  right 
of  way  is  occupied  with  tracks  and  siding 
so  that  there  is  no  room  for  another  and  in- 
dependent track,  and  that  the  entrance  into 
the  Union  Depot  over  the  tracks  of  the  Wa- 
bash Company  is  the  only  practical  route  for 
the  road  of  the  Colorado  Company  to  that 
depot.  As  the  Kansas  City  Company  had  the 
right  to  cover  its  right  of  way  with  main 
and  side  tracks,  so  tiiat  there  should  be  no 
room  on  such  right  of  way  for  the  tracks  of 
another  railrosd,  it  would  be  in  its  power  to 
defeat  the  intent  of  the  agreement,  if  the 
right  of  way  should  be  held  not  to  include 
the  tracks.  Moreover,  as  the  County  Com- 
pany and  the  Kansas  City  Company  were 
tenants  in  common  of  the  right  of  way 
through  the  park  and  to  the  east  end  of  the 
cut,  ^ich  company  had  the  right  to  use  the 
whole  of  the  right  of  way,  subject  to  the 
right  of  the  other  company  to  use  the  whole 
of  it.  Hence,  the  grant  to  other  roads  of  the 
privilege  of  using  the  right  of  way  applied 
to  the  whole  of  such  right  of  way  through 
the  park,  and  not  to  a  particular  part  of  it. 
The  track  cannot  be  separated  from  the  right 
of  way,  the  right  of  way  being  the  principal 
thing  and  the  track  merely  an  incident.  A 
right  of  way  is  of  no  practical  use  to  a  rail- 
road without  a  superstructure  and  rails.  The 
track  is  a  necessary  incident  to  the  enjoyment 
of  the  right  of  way.  The  record  shows  that 
the  railroad  of  the  Colorado  Company  is  of 
the  same  gauge  as  that  of  the  Wabash  Com- 
pany, anof  that  it  is  entirely  practicable  for 
the  Colorado  Company  to  use  the  tracks  of 
the  Wabash  Company  from  the  north  line  of 
the  park  to  the  Union  Depot,  subject  to  the 
reasonable  rules  and  regulations  of  the  Wa- 
bash Company. 

The  appellants  having  denied  all  right  of 
the  Colorado  Company  under  the  tripartite 
agreement,  it  became  necessary  for  the  inter- 
veners to  come  into  a  court  of  equity ;  and 
Uie  court,  having  taken  cognizance  rightfully 
of  the  subject  matter  in  controversy,  has  the 
power  to  settle  net  only  the  i^ight  but  also 
the  amount  of  compensation.  The  action  of 
the  circuit  court  was,  in  effect,  to  enforce  the 
specific  performance  of  the  agreement.  The 
offer  by  the  Colorado  Company,  in  its  bill, 
to  pay  a  fair  and  equitable  compensation, 
with  its  prayer  to  have  such  compensation 
determinea  by  the  court,  brought  the  matter 
within  the  cognizance  of  the  court,  the  other 
party  having  substantially  agreed,  by  para- 
graph 9  of  uie  tripartite  agreement,  that  the 
compensation  should  be  determined  by  a 
court  of  equity.  The  prayer  for  an  injunc- 
tion to  restrain  the  Wabash  Company  and  its 
receiver  from  refusing  to  permit  the  Colorado 
Company  to  use  the  right  of  way  of  the 
Wabash  Company  from  uie  north  line  of  the 
park  to  Eighteenth  Street,  is  a  prayer  for  all 
that  is  necessary  to  secure  practically  the 
specific  performance  of  the  agreement.  Din* 
ham  V.  Bradford,  L.  R.  6  Ch.  619 ;  Tillett  v. 
Charing  Oroae  Bridge,  26  Beav.  419 ;  Raphael 
y.    ThamM   VaUen  A  Cb.  L    R.   2  £q.  87; 
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TKheider  ▼.  BiddU,  4  Dill.  55;  Biddle  ▼. 
Bamney,  52  Mo.  158;  Amot  ▼.  Alexander,  44 
Mo.  27 ;  Bug  r.  Van  Burkieo,  58  Mo.  202 ; 
Gregory  ▼.  MigheU,  18  Ves.  Jr.  828. 

The  right  to  use  the  right  of  way  is  a  con- 
tinuing right.  If  the  remedy  were  to  be  at 
law,  repeated  actions  for  damages  would  be 
necessary.  The  remedy  at  law  would  be 
wholly  inadequate.  It  would  not  secure  di- 
rectly the  enforcement  of  the  provision  of 
paragraph  9  of  the  tripartite  agreement,  or 
the  use  of  the  right  of  way  by  the  Colorado 
Company.  It  would  be  neither  plain  nor 
complete,  nor  would  it  be  a  reasonable  sub- 
stitute for  the  remedy  in  equity,  by  the  in- 
junction asked  for. 
k7]  The  appellants  rely  largely  upon  cases  of 
the  character  of  that  of  Rutland  Marble  Co. 
T.  Bipley,  Tl  U.  8.  10  Wall.  839  [19:  955], 
where  this  court  refused  to  enforce  the  specl- 
f c  performance  of  a  personal  contract  to  de- 
liver from  a  quarry  marble  of  certain  kinds 
and  in  blocks  of  a  specified  kind,  holding 
that,  as  the  duties  required  of  the  owners  of 
the  marble  quarry  were  continuous,  and  the 
agreement  was  one  for  a  perpetual  supply  of 
marble,  the  court  could  make  no  decree  which 
would  end  the  controversy,  and  the  case 
would  have  to  remain  in  the  court  forever, 
with  the  liability  on  the  part  of  the  court  to 
be  called  upon,  to  the  end  of  time,  to  deter- 
mine, not  only  whether  the  prescribed  quan- 
tity of  marble  had  been  delivered,  but 
whether  every  block  was  from  the  right  place, 
and  was  sound,  and  of  suitable  size  or  shape 
or  proportion ;  and  it  was  held  that  it  was 
impracticable  for  the  court  to  superintend 
the  execution  of  such  a  decree. 

In  the  present  case,  it  is  urged  that  the 
court  will  be  called  upon  to  determine  from 
time  to  time  what  are  reasonable  regulations 
to  be  made  by  the  Wabash  Company  for  the 
running  of  trains  upon  its  tracks  by  the 
Colorado  Company.  But  this  is  no  more  than 
a  court  of  equity  is  called  upon  to  do  when- 
ever it  takes  charge  of  the  running  of  a  rail- 
road by  means  of  a  receiver.  Irrespectively 
of  this,  the  decree  is  complete  in  itself  and 
disposes  of  the  controversy;  and  it  is  not 
unusual  for  a  court  of  equity  to  take  supple- 
mental proceedings  to  carry  out  its  decree 
and  make  it  effective  under  altered  circum- 
stances. 

Considerations  of  the  interests  of  the  pub- 
lic are  held  to  be  controlling  upon  a  court 
of  equity,  when  a  public  means  of  transpor- 
tation, such  as  a  railroad,  comes  into  the 
possession  and  under  the  dominion  of  the 
court.  These  considerations  have  been  rec- 
ognized and  applied  by  this  court  in  several 
cases.  Barton  y.  Barbour,  104  U.  8.  126 
[26:  672]  ;  Miltenberger  y.  Logansport,  C,  dk 
k  W.  R.  Co,  106  U.  8.  286,  811,  812  [27 : 
117,  126,  127J  ;  Union  Trust  Co.  v.  Illinois 
Midland  B.  Co.  117  U.  8.  484,  458  [29 :  963, 
9711. 

The  circuit  court  having  adopted  the  rate 
of  compensation  insisted  upon  by  the  appel- 
lants, and  the  Colorado  Company  not  having 
taken  an  appeal,  the  question  of  the  rate  of 
A8]  compensation  is  concluded  between  the  par- 
ties. 8o  also  is  the  question  that  the  rules 
and  regulations  for  the  running  of  the  trains 
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of  the  Colorado  Company  are  to  be  those 
prescribed  by  the  Wabash  Company  and  its 
successors. 

In  view  of  the  testimony  as  to  the  use,  by 
agreement,  of  the  tracks  of  one  railroad 
company  by  the  engines  and  cars  of  another, 
the  practical  difficulties  insisted  upon  of 
carrying  out  the  regulations  laid  down  in  the 
decree  of  the  circuit  court  amount  to  very 
little,  if  anything.  That  these  regulations 
are  practical  is  shown  by  the  agreement  of 
August  11,  1875,  between  the  County  Com- 
pany and  the  Kansas  City  Company,  in  that 
provision  thereof  which  is  as  follows,  and 
which  was  adopted  to  a  certain  extent  by 
the  circuit  court  in  its  decree :  **  It  is  agreed 
and  covenanted  that  to  accommodate  the  run- 
ning arrangements  of  the  party  of  the  second 
part  said  party  of  the  second  part  shall  have 
the  absolute  and  sole  control  of  the  running, 
starting  and  regulating  of  the  time-tables  of 
and  for  its  own  trains;  and  it  is  further 
agreed  and  covenanted  that  no  train,  loco- 
motive, car  or  other  conveyance  of  the  party 
of  the  first  part,  its  successors  or  assigns, 
shall  be  allowed  or  attempted  to  be  started 
or  run  within  eight  (8)  minutes  of  the  time 
fixed  or  stated  for  the  starting,  coming  in  or 
running  of  the  train  or  trains  of  the  party 
of  the  second  part,  its  successors  or  assigns; 
and  there  shall  be  twenty  minutes'  time  be- 
tween the  starting  and  coming  in  of  the  trains 
of  the  party  of  the  second  part,  and  this 
matter  as  to  said  specified  times  shall  be 
under  the  sole  control  and  regulation  of  the 
party  of  the  second  part. "  It  is  to  be  Jnoted, 
however,  that  the  agreement  referred  to  gave 
to  the  Kansas  City  Company  the  control 
only  of  its  own  trains,  ^while  the  decree  gives 
to  the  Wabash  Company  the  control  of  all 
the  trains  to  be  run  over  its  tracks,  with  the 
proviso  that  the  trains  of  the  Colorado  Com- 
pany shall  not  be  started  or  run  within  eight 
minutes  of  the  time  fixed  for  the  starting, 
coming  in  or  running  of  the  trains  of  the 
Waba&  Company.  The  latter  Company  is 
required  only  to  make  reasonable  rules  and 
regulations  for  the  running  of  the  trains  of 
the  Colorado  Company.  The  Wabash  Com- 
pany is  to  fix  the  time-tabl  js,  and  the  trains 
of  tne  Colorado  Company  are  to  be  operated 
on  the  tracks  of  the  Wabash  Company  subject 
to  the  rules  and  regulations  of  the  latter  Com- 
pany, so  long  as  a  train  of  the  former 
Company  occupies  the  tracks  of  the  latter 
Company. 

It  IS  objected  that  the  details  of  the  manner 
of  the  use  of  the  right  of  way  are  not  set 
forth  in  paragraph  9  of  the  tripartite  agree- 
ment, and  that  therefore  a  court  of  equity 
will  not  decree  a  specific  performance.  But 
viewing  the  two  agreements  of  August  11, 
1875,  as  a  single  contract,  the  details  as  to 
the  manner  of  use  of  the  right  of  way  are 
sufficiently  furnished  by  agreement  of  the 
parties,  for  it  is  provided  by  the  agreement 
of  August  11,  1875,  between  the  County 
Company  and  the  Kansas  City  Company,  not 


only  that  the  latter  Company  shall  have  the 
absolute  and  sole  control  of  the  starting,  run- 
ning and  regulating  of  the  time-tables  of 
I  and  for   its  own   trains,  but  also  that  the 
I  matter  of  the  relative  times  of  the  starting, 
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coming  In  and  running  of  the  trains  of  the 
County  Company  and  of  those  of  the  Kansas 
City  Company  shall  be  under  the  sole  control 
and  regulation  of  the  latter  Company,  its 
successors  and  assigns. 

The  case  of  Texas  dt  P.  B.  Ch,  v.  ManhaU, 
186  U.  S.  898  [84 :  885],  is  much  relied  upon 
by  the  appellants ;  but  the  principle  of  that 
case  does  not  apply  to  the  present  one. 
There,  the  court  held  that,  if  the  railroad 
company  was  under  a  contract  with  the  City 
of  Marshall  to  keep  there  its  principal  office 
of  business  and  its  main  machine  shops  and 
car  works,  it  was  much  more  consonant  to 
justice  that  the  injury  suffered  by  the  city 
should  be  compensated  by  a  single  judgment 
in  an  action  at  law ;  that  there  was  no  sub- 
stantial difficulty  in  ascertaining  such  com- 
pensation ;  and  that  therefore  the  city  had  a 
complete  remedy  at  law.  But  in  the  present 
case,  the  remedy  in  damages  by  an  action  at 
law  would  be  entirely  inadequate,  and 
nothing  short  of  the  interposition  of  a  court 
of  equity  would  provide  for  the  exigencies 
of  the  situation.  See  also  Wtlfum  v.  North- 
am^on  dk  B,  J.  B.  Co.  L.  R.  9  Ch.  279. 

The  decree  of  the  circuit  court  is  so  framed 
as  to  execute  itself.  It  finds  that  the  rules 
and  regulations  now  in  force  for  the  running 
of  trains  over  the  right  of  way  and  tracks  of 
the  Wabash  Company,  and  which  are  set 
forth  in  the  record,  are  reasonable  rules  and 
regulations.  So  long  as  they  are  undisturbed, 
there  is  no  occasion  for  the  action  or  inter- 
position of  the  court. 

The  fact  that  the  railroads  which  are  to  be 
allowed,  under  paragraph  9  of  the  tripartite 
agreement,  to  use  the  right  of  way  through 
the  park  and  up  to  the  terminus  in  the  City 
of  St.  Louis,  are  not  named  in  that  para- 
graph, is  of  no  importance.  Wolterhampton 
A  W.  B.  Co,  V.  London  dt  N.  W.  B.  Co.  L. 
R.  16  Eq.   488;  EhrpreM  Canes,  117  U.  8.  1 

i29 :  791]  :  Denver  A  B.  0.  B.  Co.  t.  AUing, 
9U.  8.  468  [25:  488]. 
Railroads  are  common  .carriers  and  owe 
duties  to  the  public.  The  rights  of  the  pub- 
lic in  respect  to  these  great  highways  of 
communication  should  be  fostered  by  the 
courts;  and  it  is  one  of  the  most  useful 
functions  of  a  court  of  equity  that  its 
methods  of  procedure  are  capable  of  being 
made  such  as  to  accommodate  themselves  to 
the  development  of  the  interests  of  the  pub- 
lic, in  the  progress  of  trade  and  traffic,  by 
new  methods  of  intercourse  and  transporta- 
tion. The  present  case  is  a  strikinc"  illustra- 
tion. Here  is  a  great  public  park,  one  of 
the  lungs  of  an  important  city,  which,  in 
order  to  maintain  its  usefulness  as  a  park, 
must  be  as  free  as  possible  from  being  ser- 
rated by  railroads;  and  jet  the  interests  of 
the  public  demand  that  it'  shall  be  crossed 
by  a  railroad.  But  the  evil  consequences  of 
such  crossing;  are  to  be  reduced  to  a  minimum 
by  having  a  single  right  of  way,  and  a  single 
set  of  tracks,  to  be  used  by  all  the  railroads 
which  desire  to  cross  the  park.    These  two  1 
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antagonisms  must  be  reconciled,  and  that  can 
be  done  only  by  the  interposition  of  a  court 
of  equity,  which  thus  will  be  exercising  one 
of  its  most  beneficent  functions.  As  to  the 
objection  that  there  is  no  mutuality  in  the 
contract,  and  therefore  it  cannot  be  enforced, 
the  circuit  court  says  in  its  opinion:  "As 
to  the  objection  on  the  ground  of  the  want 
of  mutuality  in  the  contract,  I  think  it  of 
little  force.  The  respondent  has  been  paid 
for  the  privilege  that  is  now  claimed.  The 
consideration,  as  I  liave  heretofore  shown, 
was  ample ;  and,  when  a  party  has  received 
payment  for  a  privilege,  1  do  not  think  it 
can  resist  the  enforcement  of  that  privilege 
on  the  mere  ground  that  it  cannot  compel 
the  other  party  to  continue  in  its  enjoyment. " 
We  concur  in  this  view.  Under  the  tripartite 
agreement,  the  right  of  way  through  the  park 
was  obtained  by  the  Kansas  City  Company^ 
and,  in  consideration  of  the  covenants  con- 
tained in  paragraph  9  and  other  paragraphs 
of  that  agreement,  $40,000  were  expended  by 
the  park  commissioners  in  aid  of  the  con- 
struction of  the  railroad  through  the  park» 
upon  the  right  of  way  granted.  Thinn 
were  to  be  done  by  each  party  for  yaluable 
considerations  to  oe  paid  by  one  to  the  other. 
The  park  commissioners  complied  in  all  re- 
spects with  the  agreement.  Although  the 
one  easement  was  granted  in  consideration  of 
the  other,  the  appellants  refused  to  permit 
the  enioyment  of  the  easement  which  they 
granted.  The  want  of  mutuality  is  urged 
when  the  appellants  are  called  upon  to  com- 
ply with  the  covenant,  which  is  valuable  to 
the  City  of  St.  Louis  and  Uie  public  whom 
that  City  represents.  Such  want  of  mutual- 
ity is  alleged  to  consist  in  the  inability  of 
the  appellants  to  prevent  otJier  railroads 
which  may  use  the  right  of  way  from  dis- 
continuing such  use,  and  in  the  fact  that  tJie 
contract  aid  not  specify  the  period  durine 
which  the  other  railroads  should  be  requirea 
to  use  the  right  of  way.  But  we  think  that 
there  is  no  such  want  of  mutuality  as  should 
interfere  with  the  enforcement  of  the  contract. 

It  is  insisted  that  the  County  Company 
had  no  power  to  bind  itself  to  grant  the  use 
of  its  ri^ht  of  way  east  of  the  park.  But 
the  appellants  do  not  occupy  a  position  to 
insist  upon  that  objection,  so  long  as  they 
themselves  use  the  right  of  way  which  was 
granted,  and  enjoy  the  benefit  of  the  money 
which  the  park  commissioners  expended. 

The  City  of  St.  Louis  is,  in  the  present 
case,  not  merely  a  nominal  party,  out  is 
charged  with  the  duty  of  protecting  the  park, 
and  of  preserving  and  fostering  the  com- 
merce of  the  City.  Both  of  those  objects 
are  clearly  set  forth  in  the  tripartite  agree- 
ment executed  by  the  park  commissioners, 
of  whom  the  City  of  St.  Louis  is  the  suc- 
cessor; and  the  considerations  thus  arising 
are  legitimate  ones  in  a  court  of  equity,  the 
case  being  founded  upon  the  tripartite  agree- 
ment. 

Decree  afflrmetL 
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^1  UNITED  STATES,  Appt, 

FREDERICK  D.  CONNOR. 

(See  8.  C.  Beporter*8  ed.  61-07.) 

If^ormer  of  violation  of  Revenue  Law*,  claim  ^. 

Under  the  Aot  of  186A,  no  right  aocrued  to  an  iu- 
former  of  a  violation  of  the  Revenue  Laws  until 
judgment  or  compromise;  where  there  was  no 
oompromise  or  judgment  until  after  the  repeal  of 
that  Act,  the  informer.has  no  claim. 

[Na  113.] 

Argued  Jan.  9, 1891,       Decided  Jan.  19, 1891. 

APPEAL  from  a  judement  of  the  Court  of 
Claims  in  favor  of  claimant  for  the  amount 
due  him  as  an  informer  of  the  yiolation  of  the 
Revenue  Laws.    Several 

Statement  by  Mr.  Justice  Brewer: 
In  December,  1871,  the  appellee  gave  the 
I]  first  information,  to  the  proper  officers  of  the 
United  States,  of  a  violation  of  the  Internal 
Revenue  Laws  by  one  William  Stout.  Pro- 
ceedings were  thereupon  instituted  by  the 
government  for  collection  of  the  penalty 
tnerefor.  At  the  time  this  information  was 
given,  section  179  of  the  Act  of  June  80,  1864, 
as  amended  by  the  Act  of  July  18,  1866  (U 
Stat.  145) ,  was  in  force.  This,  after  casting 
upon  the  collectors  the  duty  of  instituting 
prosecutions  for  all  fines,  penalties  and  for- 
feitures due  the  government,  under  the  Rev- 
enue Acts,  contained  these  provisions  as  to 
informers :  **  And  where  not  otherwise  pro- 
vided for,  such  share  as  the  Secretary  of  the 
Treasury  shall,  by  general  regulations,  pro- 
vide, not  exceeding  one  moiety  nor  more  than 
five  thousand  dollars  in  any  one  case,  shall 
be  to  the  use  of  the  person,  to  be  ascertained 
by  the  court  which  shall  have  imposed  or 
decreed  any  such  fine,  penalty  or  forfeiture, 
who  shall  first  inform  of  the  cause,  matter  or 
thing  whereby  such  fine,  penalty  or  forfeiture 
shall  have  been  incurred  ;  and  when  any  sum 
is  paid  without  suit,  or  before  judgment,  in 
lieu  of  fine,  penalty  or  forfeiture,  and  a  share 
of  the  same  is  claimed  by  any  person  as  in- 
former, the  Secretary  of  the  Treasury,  under 
general  regulations  to  be  by  him  prescribed, 
shall  determine  whether  any  claimant  is  en- 
titled to  such  share  as  above  limited,  and  to 
whom  the  same  shall  be  paid,  and  shall  make 
payment  accordingly.  It  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  the 
present  and  all  previous  provisions  of  Inter- 
nal Revenue  Acts  granting  shares  to  inform- 
ers, that  no  right  accrues  to  or  is  vested  in 
any  informer  in  an^  case  until  the  fine,  pen- 
alty or  forfeiture  in  such  case  is  fixed  by 
judgment  or  compromise,  and  the  amount  or 
proceeds  shall  have  been  paid,  when  the  in- 
former shall  become  entitled  to  his  legal 
share  of  the  sum  adjudged  or  agreed  upon 
and  received :  Provided,  That  nothing  herein 
contained  shall  be  construed  to  limit  or  affect 
the  power  of  remitting  the  whole  or  any  por- 
tion of  a  fine,  penalty  or  forfeiture  conferred 
on  the  Secretary  of  the  Treasury  by  existing 
laws. " 
In  1872  the  Statute  was  changed  by  section 
of  the  Act  of  June  6  of  that  year  (17  Stat. 


256),  which  reads:  "That  so  much  of  sec- 
tion one  hundred  and  seventy -nine  of  the  Act 
of  Julj  thirteenth,  eighteen  hundred  and 
sixty-six,  as  provides  for  moieties  to  inform- 
ers be,  and  the  same  is  hereby,  repealed ;  and 
the  commissioner  of  Internal  revenue,  with 
the  approval  of  the  Secretary  of  the  Treas- 
ury, IS  hereby  authorized  to  pay  such  sums, 
not  exceeding  in  the  aggregate  the  amount 
appropriated  therefor,  a^  may,  in  his  judg- 
ment, be  deemed  necessary  for  detecting;  and 
bringing  to  trial  and  punishment  persons 
guilty  of  violating  the  Internal  Revenue 
Laws,  or  conniving  at  the  same,  in  cases 
where  such  expenses  are  not  otherwise  pro- 
vided for  by  law ;  and  for  this  purpose  there 
is  hereby  appropriated  one  hundred  thousand 
dollars,  or  so  much  thereof  as  may  be  neces- 
sary, out  of  any  money  in  the  treasury  not 
otherwise  appropriated."  By  section  46  of 
the  same  Act  (p.  <5  0  It  was  provided  as 
follows:  ''That  all  Acts  and  parts  of  Acts 
inconsistent  with  the  provisions  of  this  Act 
are  hereby  repealed  :  Provided^  That  all  the 
provisions  of  said  Act  shall  be  in  force  for 
levying  and  collecting  all  taxes  properly  as- 
sessed, or  liable  to  be  assessed,  or  accruing 
under  the  provisions  of  former  Acts,  the  right 
to  which  has  already  accured,  or  which  may 
hereafter  accrue,  under  said  Acts,  and  for 
maintaining,  continuing  and  enforcing  liens, 
fines,  penalties  and  forfeitures  incurred  un- 
der and  by  virtue  thereof.  And  this  Act 
shall  not  be  construed  to  affect  any  act  done, 
right  accrued  or  penalty  incurred  under 
former  Acts,  but  every  such  right  is  hereby 
saved;  and  all  suits  and  prosecutions  for 
acts  already  done  in  violation  of  any  former 
Act  or  Acts  ofwdCon^ress  relating  to  the  sub- 
jects embraced  in  this  Act  may  be  commenced 
or  proceeded  with  in  like  manner  as  if  this 
Act  had  not  been  passed. " 

The  suit  against  Stout  was  not  tried.  On 
May  18,  1873,  a  settlement  was  made  with 
him ;  and  he  paid  the  United  States,  in  lieu 
of  and  as  a  penalty,  the  sum  of  eight  hundred 
dollars.  On  March  22,  1875,  the  appellee 
presented  an  application  to  the  Treasury 
Department  for  his  informer's  sliare,  which 
was  indorsed  ''too  late,"  and  nothing  was 
done  thereunder.  Twelve  years  thereafter, 
and  on  February  24,  1887,  by  his  attorney, 
he  made  a  second  application.  To  such  ap- 
plication the  following  answer  was  returned : 

**  Treasury  Department, 
**  Office  of  the  Secretary, 
"Washington,  D.  C,  February  24,  1887. 
"George  A.  King,  Esq., 

"Attorney-at-Law,  Washington,  D.  C. 
"Sir :  In  your  letter  to  the  Secretary,  dated 
the  20th  of  January,  1887,  you  request  that 
vour  client,  Mr.  Frederick  D.  Connor,  of 
New  Albany,  Indiana,  be  declared  to  have 
been  the  first  informer  in  a  case  in  which  he 
claimed  that  a  penalty  of  $800  has  been  re- 
covered by  reason  of  information  which  had 
been  given  by  him,  and  you  make  this  re- 
qxiest  so  that  in  case  the  Secretary  should 
decline  to  order  payment  of  the  proper  share 
of  said  penalty  to  the  informer,  he  may  then 
be  in  a  position  to  apply  to  the  Court  of 
Claims  for  relief. 
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"In  reply,  I  have  to  aay  that  the  case  Ii 
not  one  in  wbicli  pijment  of  the  infonner'i 
aliiirB  can  be  pto^LTly  made  at  the  presem 
time,  because  the  penalty  wa?  Sxed  by  com< 
promtse,  and  the  Hmount  paid  after  Augusi 
1,  18T1,  when  ttaa  Act  of  June  6.  1B73  {V< 
Stat.  356),  took  elfect,  repeaHug  section  171 
of  the  Act  of  June  SO,  1HA4,  as  amended  b] 
the  Act  of  July  18,  1866  (14  Slat.  145),  undei 
wbich  the  share  of  the  informer  Is  clsimec 
In  this  case,  and  because  the  question  as  tc 
the  effect  of  such  repeal  was  involved  in  tiu 
Bitnaay  Gate,  in  which  the  judgment  of  thi 
Court  of  ClalinB,  on  being  appealed  to  thi 
Supreme  Court  of  the  Unllea  8tat«a.  wa; 
recently  affirmed  by  a  divided  court,  thui 
rendering  the  decision  of  no  effect  as  a  prec 

"I  see  no  objection,  however,  to  statinf 
that  the  proof  filed  in  the  office  of  the  Becre 
tary  of  Uie  Treasury  shows  that  said  Freder 
ick  D.  Connor  gave  the  first  Informatioi 
upon  which  a  penalty  of  $800  was  recovcret 
by  compromise  from  William  Stout,  a  dis 
tiller  of  fruit;  the  compromise  having  beei 
approved  by  the  Secretary  of  the  Treiisurj 
on  the  13th  day  of  May,  1878,  and  the  pen 
alty  having  been  paid  on  the  9Bth  of  April. 
1874. 

"I  add  that  under  the  schedule  of  shore: 
prescribed  by  the  Secretary  of  the  Treasury 
August  14,  1866,  pursuant  to  the  authority 
conferred  by  said  section  ITS.  the  share  o 
the  penalty  that  would  be  payable  to  an  in 
former  in  this  case  would  be  three  hundred 
and  seventy  dollars  ((370). 

"It  is  presumed  that  on  this  declaratloi 
you  can  tahe  the  case  to  the  Court  of  Claint 
and  obtain  an  adjudication. 

"C.  S.  Pairchild,  Acting  Secretary." 

Thereafter  this  suit  was  brought,  claimin) 
under  the  Act  of  1860,  and  the  alleged  decis 
ion  by  the  Secretary  of  the  Treasury  as  evi 
denced  by  the  let<«r  quoted.  The  judgmeo 
of  the  Court  of  Claims  was  in  favor  of  tbi 
claimant,  and  the  government  has  brough 
Ukis  appeal. 

Mr.  John  B.  Cotton,  ittitant  Atty-Qen, 
tot  appellant: 

The  Court  of  Claims  has  no  jurisdiction. 

UniUd  8laff$  v.  Bamtay,  120  U.  S,  214  (80 
682),  81  CL  CI.  448,  449;  Nea  England  Mia 
Land  Oo.  t.  UniUd  Slattt.  1  Ct.  CI.  ISC;  Mead 
T.  UniUd  Stale*,  3  Ct.  CI.  224;  UniUd  State 
T.  Eaufmaa,  06  U.  S.  G67  <34:  792);  Woelnet 
T.  Unittd  btaUi.  18  Ct.  CI.  865-865;  Calhoan  v 
United  StaUe,  24  Ct,  CI.  414;  Johtitm  v.  Toot 
tey,  80  U.  8.  18  Wall.  72  (30:  485);  Marguet  t 
t'riibU,  101  U.  9.  473  {25:  SOO);  Dorthamer  v 
United  BtaUt,  74  U,  8.  7  Wall.  156  (IB:  187) 
Seteher  v.  Linn.  65  U.  S.  24  How.  008-S23  (16 
754-757):  Stair*  v.  Peaelee,  S9  U.  8.  18  How 
624  (IH:  475);  United  Stale*  t.  Wright.  78  D 
8.  II  Wall.  648(20:188):  Dteatwi.  Paulding 
89  U-  S.  14  Pet.  497  (10:  649];  United  StaU 
▼.  Black,  128  U.  9.  47  (83:  857);  Bovghton  v 
United  StatM,  12  Ct.  CI.  8S4;  Campbeliv.  Unit 
td  State;  IS  Ct.  CI.  470. 

On  appeal  this  court  will  examine  and  detei 
mine  whether  the  facts  thus  found  were  Id  tai 
nffldeut  to  maintain  the  Judgment  for  th< 
claimanL 
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state*  T.  Pugh,  99  U.  8.  365(25:  823): 
attt  V.  Clark,  96  U.  8.  ST  (34:  696). 
iorff«  A.  Kin^,  for  appellee: 
eal  of  the  Moiety  Statute  did  not  de- 
ppellee  of  the  right  to  recover  the 

share  for  Informstion  given  by  him 

Statute  was  in  full  force  and  effect. 
State*  Y.  Reitingw.  128  U.  9.898(82: 
«  V.  Shore,  14  U.  8.  1  Wheal.  463  (4: 
'fie  Mail  Bteamidiip  Oo.  v.  Joliffe  (St 

all.  450  (17:  805):  Twenty  Per  Cent 
U.  8.  20  Wall.  179  (22:  839);  Loring 

7  Met.  411;  Shwiy  v.  United  State*. 
8  (28:  697):  Ramtayt.  United  States, 

448,447. 

ftitt  Breir«r  delivered  the  opinion 

;ht  of  claimant,  as  informer,  de- 
the  Act  of  1866.  Before  final  ad- 
of  the  claim  made  against  Stout, 
1866  was  repealed.  Unless,  there- 
ir  to  this  repeal  some  right  was 
le  claimant  has  no  standing  In 
ut  the  Act  of  1866  explicitly  de- 
it  no  right  accrued  to  an  informer 
fine,  penalty  or  forfeiture  became 
judgment  or  compromise,  and  the 
lereof  was  paid.  While  there  ia  in 
ling  Act  a  reservation,  it  is  only 
which  have  accrued.  a!s,  under  the 
66,  no  right  accrued  until  judgment 
imise,  the  repeal  by  the  Act  of  1872 
ng  to  the  claimant.  It  is  familiar 
an  offer  of  reward  conveys  no  right 
le  speciSc  terms  of  the  offer ;  that 
i  withdrawn  at  any  time ;  and  that 
*ior  to  the  withdrawal  something 
jone  to  complete  a  contract  or  sett^ 
iish  a  right  under  the  offer,  a  claim- 
nothing  by  reason  thereof.  It  ii 
,t  the  claimant  had  done  all  that  he 
i  upon  to  do  under  the  Act  of  1866 ; 
overnment  had  the  full  benefit  of  his 
on ;  and  that  it  would  be  unseemly 
.ppropriale  such  benefit  and  repudf- 
liabillty  therefor.  It  Is  claimed 
isonable  construction  of  the  Act  of 
that  the  liability  to  the  informer  [Bt 
moment  the  information  was  given, 
amount  to  be  paid  was  not  settled 
gment  or  compromise  and  payment ; 
pinion  of  the  Court  of  Claims,  In 
of  Rammy  v.  United  Stale*,  31  Ct. 
Is  cited  in  support  of  this  view. 
e  language  of  uie  Act  of  1866  ii 
.  is  emphatic  that  no  right  accrues. 
r  language  could  be  used ;  and  we 
under  the  pretense  of  an  equity, 
le  scope  of  an  offer  beyond  its  ex- 
ds.  Is  the  claim  so  meritorious  aa 
a  strained  construction  of  the  Ian- 
the  Statute!  What  did  the  claimant 
ar  as  It  appears,  he  simply  informed 
■s  of  the  government  oi  a  violation 
the  laws  of  his  country.  Is  there 
,lIon  resting  upon  a  citizen  to  dig- 
1  a  fact?  Does  such  an  act  of  die- 
lake  him  a  special  object  of  public 
;  or  has  he  simply  discharged  a 
ting  In  common  upon  all  citizensT 
;lear  that  an  offer  of  reward  therefor 
!  recognition  of  an  equitable  d"tv 
861 
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of  the  government  to  the  informer,  but  a 
mere  act  of  public  policy,  the  giving  or 
withholding  of  which,  and  whose  terms,  are 
wholly  within  the  discretion  of  the  govern- 
ment. Whoever  claims  under  such  an  offer 
must  bring  himself  within  its  terms.  Fail- 
ing to  do  that,  his  compensation  is  the  con- 
solation which  comes  to  every  citizen  from 
the  discharge  of  a  public  duty,  which  is  the 
common  obligation  of  all.  We  conclude, 
therefore,  that  the  claimant  acquired  no  right 
before  the  repeal  of  the  Act  of  1866,  and 
therefore  has  no  claim  against  the  govern- 
ment for  compensation  for  the  information 
he  Kave. 

If  the  facts  were  otherwise,  and  a  stronger 
claim  for  compensation  was  made  out,  can 
the  letter  of  the  Secretary  of  the  Treasury  be 
considered  as  an  adjudication  of  the  claim? 
It  is  conceded  that  such  an  adjudication  is 
prerequisite  to  thid  action.  The  tenor  of  the 
Secretary's  letter  is  not  to  the  effect  that  he 
is  adjudicating  upon  the  claim.  On  the 
contrary,  the  findings  show  that  twelve  years 
before  the  claim  had  been  presented,  and 
practically  determined  against  the  claimant. 
Tlie  Statute  of  Limitation  would  bar  a  suit 
commenced  as  this  was,  twelve  years  after 
such  adjudication.  Rev.  Stat.  §  1069 ;  Finn 
17]  v.  United  8taUs,  128  U.  S.  227  [81 :  128] . 
Obviously,  from  the  language  of  the  letter, 
tiie  Secretary  did  not  intend  a  reopening  of 
the  case  and  a  new  adjudication,  but  simply 
to  furnish  to  the  claimant  such  information 
as  the  records  of  his  Department  disclosed. 

Without  restinff  the  case,  however,  on  this 
last  point,  we  hold,  for  the  reasons  first  stated, 
that  the  judgment  of  the  Court  of  Claims  was 
erroneous;  and  it  must  be  reversed,  and  the  ease 
remanded  with  instructions  for  further  proceed- 
ings in  a£eordanee  vnth  the  vieu)s  herein  dr- 
pressed. 

[78]  JOHN  A.  BRIMMER,  Jr.,  Sergeant  of  the 

City  of  Nobfolk,  AppL, 

WILLIAM  RBBMAN. 

(See  S.  0.  Beporter*8  ed.  78-84.) 

Power  of  State  to  discriminate  against  products 
ef  other  States-^  Virginia  Statute  as  to  sale  of 
unwholesome  meats  unconstitutional, 

L  A  State  oannot,  under  the  guise  of  exerting  its 
police  powers,  or  of  eoactiog  lospection  Laws, 
make  dlflcriminatloiis  against  the  products  and 
Industries  of  some  of  tbe  States  in  favor  of  the 
products  and  industries  of  its  own  or  of  other 
States. 

S.  The  Virginia  Statute  of  1880  to  prevent  the  sale 
of  unwholesome  meats  is  a  regulation  of  com- 
merce beyond  the  power  of  the  State  to  establish. 

[No.   1164.] 

Submitted  Jan.  5. 1S91,     Decided  Jan,  19, 1891. 

NOTB.— A«  to  pov)er  of  Congress  to  regulate  oom- 
merce,  see  notes  to  Gibbons  v,  Ogden,  6: 28;  Brown 
T.  Maryland,  6:  678. 

As  to  interstate  commerce,  regulation  of;  power  of 
Congress,  how  far  exclusive^— aee  note  to  Gloucester 
Ferry  Go.  v.  Peaosylvanla,  28: 158. 

As  to  police  power  of  States;  instances  of  its  exer- 
Mse,— see  note  to  Barbier  ▼.  GonnoUy,  28:  oai 


APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Easten 
District  of  Virginia  discharging  William  Reb- 
man  on  habeas  corpus  from  imprisonment  for 
violation  of  the  Virginia  Act  to  prevent  tbe 
selling  of  unwholesome  meats,  under  a  oonvio* 
tion  TOf ore  a  Justice  of  the  Peace.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  R.  Taylor  Seott  and  Bobt*  H. 
Hap^hest  for  appellant: 

The  court  erred  in  holding  the  Virginia 
Statute  unconstitutional. 

Powell  T.  Pennsylvania,  127  U.  8.  078  (83: 
258);  Pe(n)le  y.  Durston,  55  Hun,  64;  Huse  t. 
Qlaver,  119  U.  8.  548  (80:  487);  Slaughter-Houss 
Cases,  88  U.  8.  16  Wall.  86  (21:  894);  Smith  t. 
Alabama,  124  U.  8.  465  (81:  508);  NashvilU,  C, 
<kSt.  L.R,  Co,  y.  Alabama,  128  U.  8.  96  (82: 
852);  MugUr  y.  Kansas,  128  U.  8.  628  (81:  205); 
Bowman  v.  Chicago  <fe  N.  W.  B.  Co.  125  U.  a 
465  (81:700);  Hannibal  dt  St,  J.  B,  Co.  y. 
Husen,96V.  8.  465  (24:527);  Minnesota  y. 
Barb&r,  186  U.  8.  818  (84:  455);  Kimmish  y. 
BaU,  129  U.  8.  217  (82:  695);  Dent  y.  West  Vir- 
ginia, 129  U.  8.  114  (32:  628);  Barbier  y.  Om- 
nollp,  118  U.  8.  27  (28:  928);  Patterson  y. 
Kentucky,  97  U.  8.  501  (24: 1115);  Tumsr  y. 
Maryland,  107  U.  8.  88  (27:  870). 

Messrs.  Wnu  J.  Campbell*  W.  C.  Goadj 
and  A.  H.  Veeder,  for  appellee: 

The  Law  of  Virginia  is  in  conflict  with  art.  1, 
%  S,  par.  8,  of  tbe  United  States  Constitution, 
which  provides  tbat  Congress  shall  have  power 
to  regulate  commerce  among  tbe  several  States. 

OObons  V.  Ogden,  22  U.  8. 9  Wheat.  1  (6:  28); 
Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Welton  v.  Missouri,  91  U.  8.  275  (23: 
847);  Passenger  Cases,  48  U.  8.  7  How.  288 
(12:  702);  Hannibal  dt  St,  J,  B,  Co.  v.  Husen, 
95  U.  8.  465  (24:  527);  Henderson  v.  New  Tork 
City,  92  U.  8.  259  (23:  548);  Chy  Lung  v.  Free- 
man, 92  U.  8.  275  (28:  550);  License  Cases,  46 
U.  8.  5  How.  504  (12:  256);  State  Freight  Tom 
Case,  82  U.  8.  15  Wall.  282  (21: 146);  Crandaa 
V.  Nevada,  78  U.  8.  6  Wall.  85  (18:  744); 
Mobile  County  v.  KimbaU,  102  U.  8.  691  (26: 
238);  Hall  v.  De  Cuir,  95  U.  8.  485  (24:  547); 
Bmman  v.  Chicago  dk  N.  W,  B.  Co.  125  U.  8. 
465  (81:  700);  Bobbins  v.  Shelby  County  Taxing 
Diet.  120  U.  8.  489  (30:  694);  Ex  parte  BoUins, 
80  Va.  314;  Minnesota  v.  ^r^,  136  U.  8.  318 
(34:  455);  Leisy  v.  Hardin,  185  U.  8.  100  (34: 
128);  Lung  v.  Michigan,  135  U.  8. 161  (84:  150.) 

The  law  of  Vir^nia  is  in  conflict  with  art 
IV. ,  §  2,  par.  1 ,  of  the  United  States  Constitu- 
tion,  which  provides  that  tbe  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States. 

Ward  V.  Maryland,  79  U.  8.  12  Wall.  418 
(20:  449);  Welton  v.  MissouH,  91  U.  8.  275  (23: 
847);  Walling  v.  Michigan,  116  U.  8.  446 
(29:  691);  AsherY,  Texas,  128  U.  S.  129  (82: 868); 
Re  Watson,  15  Fed.  Rep.  511;  Ex  parte  Bollins, 
80  Va.  814;  Minnesota  y.  Barber,  136  U.  8.  818 
(34:  455). 

Mr.  Justice  Harlan  delivered  the  opinion  [79] 
of  the  court: 

William  Rebman  was  tried  and  convicted 
before  a  justice  of  the  peace  in  Norfolk,  Vir- 
ginia, '*a  city  of  fifteen  thousand  inhabitants 
or  more."  of  the  offense  of  having  wrongfully, 
unlawfully  and  knowingly  sold  and  offered  for 
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«ale  "eighteen  pounds  of  fresh  meat,  to  wit, 
fresh,  uncured  beef,  the  same  being  the  prop- 
«rij  of  Armour  &  Co..  citizens  of  the  State  of 
IlhnoiB.  and  a  part  of  an  animal  that  had  been 
«langhtered  in  the  County  of  Cook  and  State 
of  Illinois,  a  distance  of  one  hundred  miles  and 
over  from  the  said  City  of  Norfolk  in  the  State 
of  Virginia,  without  having  first  applied  to 
and  had  the  said  fresh  meat  inspected  by  the 
fresh-meat  inspectors  of  the  said  City  of  "Nor- 
folk, he,  the  said  Rebman,  then  and  Uiere  well 
knowing  that  the  said  fresh  meat  was  required 
to  be  inspected  imder  the  laws  of  Virginia,  and 
that  the  same  had  not  been  so  inspected  and 
approved,  as  required  b^  the  Act  of  the  Gen- 
eral Assembly  of  Virginia  entitled  '  An  Act  to 
Prevent  the  SelliDg  of  Unwholesome  Meat,' 
approved  February  18,  1800."  He  was  ad- 
judged to  pav  a  fine  of  $50  for  the  use  of  the 
Commonwealth  of  Virginia,  and  $8.76  costs; 
and,  failing  to  pay  these  sums,  he  was  by  order 
of  the  justice  committed  to  jail,  there  to  be 
aafely  kept  until  the  fine  and  costs  were  paid, 
or  until  he  was  otherwise  discharged  by  due 
course  of  law. 
0]  He  sued  out  a  writ  of  habeas  corpus  from  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  upon  the  ground  that  he 
was  restrained  of  his  libertv  in  nolation  of  the 
Constitution  of  the  United  States.  Upon  the 
hearing  of  the  petition  for  the  writ  he  was  dis- 
charged, upon  grounds  set  forth  in  an  elaborate 
opinion  by  Judge  Hughes,  holding^ the  circuit 
court.  Be  Bdmian,  8  Intera  Com.  Kep.  126, 41 
Fed.  Rep.  867.  The  case  is  here  upon  appeal 
by  the  officer  having  the  prisoner  in  custody. 

The  sole  question  to  be  aetermined  is  whether 
the  Statute  under  which  Rebman  was  arrested 
and  tried  is  repugnant  to  the  Constitution  of 
the  United  States.    The  Statute  is  as  follows: 

"Whereas  it  is  believed  that  unwholesome 
meats  are  being  offered  for  sale  in  this  Com- 
monwealth;  therefore 

"1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia  that  it  shall  not  be  lawful  to  offer 
for  sale,  within  the  limits  of  this  State,  anv 
fresh  meats  (beef,  veal  or  mutton)  which  shall 
have  been  slaughtered  one  hundred  miles  or 
over  from  the  place  at  which  it  is  offered  for 
sale  until  and  except  it  has  beeu  inspected  and 
approved  as  hereinafter  provided. 

*'2.  The  county  court  of  each  county  and 
the  corporation  court  of  each  city  of  this  State 
shall,  in  their  respective  counties  and  cities, 
appoint  one  or  more  inspectors  of  fresh  meats, 
on  the  petition  of  not  less  than  twenty  citizeus; 
and  it  shall  be  the  duty  of  said  inspectors  to 
inspect,  and  approve  or  coudemn,  all  fresh 
meat  offered  for  sale  in  this  State  which  has 
been  transported  one  hundred  miles  or  more 
irom  the  place  at  which  it  was  slaughtered. 

"8.  And  for  all  fresh  meat  so  inspected  said 
inspector  shall  receive  as  his  compensation  one 
cent  per  pound,  to  be  paid  by  the  owner  of  the 
meat 

"4.  It  shall  be  the  duty  of  any  and  all  per- 
ions,  firms  or  corporations,  before  offering  for 
sale  in  this  State  fresh  meats,  which,  under  the 
provisions  of  this  Act,  are  required  to  be  in- 
apected,  to  apply  to  the  fresh-meat  inspector  of 
the  county  or  city  where  the  same  is  proposed 
to  be  sold  and  have  said  meat  inspected;  and 
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for  a  failure  so  to  do,  or  for  offering  to  sell  any 
fresh  meats  condemned  by  said  inspector,  the 
person,  firm  or  corporation  so  selling  or  offers 
ing  to  sell  shall  be  fined  not  less  than  fifty  nor 
more  than  one  hundred  dollars  for  each  offense, 
to  be  recovered  before  any  justice  of  the  peace 
of  the  county  or  city  where  the  violation  oc- 
curs: provided,  that  in  dtlea  of  fifteen  thou- 
sand inhabitants  or  more  one  half  of  the  fees 
of  inspectors  shall  be  paid  into  the  state  treas- 
ury; and  provided,  further,  that  nothing  in 
this  Act  shall  apply  to  the  Counties  of  Acco- 
mac  and  Northampton. 

"5.  Tbe  said  inspectors,  before  discharging 
the  duties  herein  imposed,  shall  take  and  sub- 
scribe an  oath  before  the  court  appointing  them 
to  faithfully  discharge  said  duUes,  and  the  sev- 
eral courts  are  resp^ively  empowered  to  re- 
move, for  cause,  any  inspector  and  to  appoint 
another  or  others  instead. 

**6.  This  Act  shall  be  in  force  from  and  after 
the  first  day  of  Mardi,  eighteen  hundred  and 
ninety."    Acts  of  Va.  188(MK),  p.  68,  chap.  8a 

The  recital  in  the  preamble  that  unwholesome 
meats  were  being  offered  for  sale  in  Virginia 
cannot  conclude  the  question  of  the  conformity 
of  the  Act  to  the  Constitution.  '*There  may 
be  no  purpose,"  this  court  has  said,  "upon  the 
part  of  a  Legislature  to  violate  the  provisions 
of  that  instrument,  and  yet  a  statute  enacted 
by  it,  under  the  forms  of  law,  may,  by  its  nec- 
essary operation,  be  destructive  of  rights  grant- 
ed or  secured  by  the  Constitution;''^ in  which 
case,  "the  courts  must  sustain  the  supreme  law 
of  the  land  by  declaring  the  statute  unconstitu- 
tional and  void."  M%nne$ota  v.  Barber .  186  U. 
S.  818,  810  [84:  456.  4571,  and  authorities  there 
cited.  Is  the  Statute  now  before  us  liable  to 
the  objection  that,  by  its  necessary  operation,  it 
interferes  with  the  enjoyment  of  nghts  granted 
or  secured  by  the  Constitution?  This  question 
admits  of  but  one  answer.  The  Statute  is,  in 
effect,  a  prohibition  upon  the  sale  in  Virginia, 
of  beef,  veal  or  mutton,  although  entirely 
wholesome,  if  from  animals  slaughtered  one 
hundred  miles  or  over  from  the  place  of  sale. 
We  say  prohibition,  because  tbe  owner  of  such 
meats  cannot  sell  them  in  Virginia  until  they 
are  inspected  there;  and  being  required  to  pay 
the  heavy  charge  of  one  cent  per  pound  to  the 
inspector,  as  his  compensation,  he  cannot  com- 
pete, upon  equal  terms,  in  the  markets  of  that 
Common  wealth,  with  those  in  the  same  business, 
whose  meats,  of  like  kind,  from  animals  slaugh- 
tered within  less  than  one  hundred  miles  from 
the  place  of  sale,  are  not  subjected  to  inspec- 
tion at  all.  Whether  there  shall  be  inspection 
or  not,  and  whether  the  seller  shall  compensate 
the  inspector  or  not,  is  thus  made  to  depend 
entirely  upon  the  place  where  the  animals,  from 
which  the  beef,  veal  or  mutton  is  taken,  were 
slaughtered.  Undoubtedly,  a  State  may  estab- 
lish regulations  for  the  protection  of  its  people 
against  the  sale  of  unwholesome  meats,  provid- 
ed such  regulations  do  not  confiict  with  the 
powers  conferred  by  the  Constitution  upon 
Congress,  or  infringe  rights  granted  or  secured 
by  that  instrument.  But  it  may  not,  under  the 
guise  of  exerting  its  police  powers,  or  of  enact- 
ing Inspection  Laws,  make  discriminationa 
against  the  products  and  industries  of  some  of 
the  States  in  favor  of  the  products  and  indus- 
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tries   of   it(   own    or   of  other  States.    Tbe  where  ui  lanpeclbn  StntuM  of  Mioaesola,  n- 

owoer  of  tbe  meats  here  in  quetttoa,  altboueb  lating  to  fresh  beef,  Tcul.  mutton,  lamb  and 

thev  were  from  animnlB  alaugblered  in  IllinoM,  pork,  offered  for  sale  !□  that  tilate,  was  held  to 

ha<I  the  riglit,  uoder  the  Constilution,  to  com-  be  a  regulation  of  mteralBtecommerce  and  void, 

pete  Id  tbe  markets  of  Virginia  upon  terms  of  bcc&use,  bj  its  oecesiATj  operatiOD,  it  excluded 

equality  witli  the  owners  of  like  meats,  from  from  the  markets  of  that  State,  praclicalty,  all 

■nimals  ilau^btered  in  Virginia  or  elsewhere  9ueh  meals — in  whatever  form,  and   altbough 

witbia  one  hundred  miles  from  tbe  place  of  entirely  sound  and  fit  for  huniaD  food — from 

■Hie.     Any  local  regulation  which,  iu  terms  or  anImaU  slaughtered  In  other  States. 

by  iu  necessarj  operaliou,  denies  tbis  equality  Wilhout  considering  other  Krouods  urged  in 

in  tbe  markets  of  a  Slate,  Is,  when  applied  to  oppoailion  to  the  Statute  and  m  support  ot  the 

tbe  people  and  products  or  industries  of  other  judgmcut  below,  we  are  of  opiulon  that  tbe 

States,  a  direct  burden  upon  commerce  among  statuteofVirgioia.  although avowedlvenacted 

the  Stales,  and  therefore  void.      Wel/bav.  Mi*-  to  protect  its  people  a^inst  the  safe  of  on- 

totiri.  91  U.  8.  37S,  281  [23:  817.349];  Hanni-  whotesome  meats,  baa  no  real  or  eubstantial  re- 

bal  it:  St,  J.  R.  Co.  v.  Huten,  95  U.  S.  4S5  [24:  latlon  to  sucb  an  object,  but,  by  its  neceMair 

637];  Minnaota  v.  Barber,  above  died.     Tbe  operation,  is  a  regulation  of  commerce  bejona 

fees  exacted  under  tbe  Virginia  Statute  for  tlie  the  power  of  ttaemate  toeitahliab. 

tnspeclinn  of  beef,  veal  and  muttoo,  tbe  prod-  Judgmttaajjirmtd. 
ucl  of  Hnimals  slaughtered  one  hundred  miles 

or  more  from  tbe  place  of  sale,  are,  in  reality,  a  , 

tax;  and  "a  discriminating  tax  Imposed  by  a 

?s.cffi!:f,r,s.''i;s's.T„°d'.i'^  ^^^^^  township,  «/.  „  ^..  i 

and,  as  such.  Is  a  usurpation  of  the  powers  con-  ^      -nn  ..j.m, 

ferred  by  tbe  Constitution  upon  the  Congress  (See  8.  Q  Boportor'a  od.  W-7SJ 

J16  U,  B.  448.  45S  [28:  691,  894].     Nor  can  this  _~im  nf  fedjirai  eourU—ttaU  deeitioat 

Siatuie  be  brouglii  into  harmony  with  theCon-  —rmt*  oj  jta^rm  eimn*-~tiait  aeetttoat. 

slitulion  by  tbe  circumataoce  that  It  purports  ,,   rnie  Ohio  Act  of  April  9, 1880.  authortflnj  cw^ 

to  apply  alike  to  the  citizens  of  all  the  Statw.  ujn  townships  to  buUd  niilnwU.  I*  In  oonlUct 

Including  Virginia;  for,  "a  burden  imposed  by  with  tbe  Stale  OoDsUtutloo.  and  tbe  bonta  of 

a  Slate  upon  interstate  commerce  la  not  to  be  neasant  Township.  Van  Wart  County.  Inuedua- 

susleined  simply  because  tbe  statute  imposing  der  It,  were  issued  without  auUioiitT,  and  an  not 

it  applies  alike  to  tbe  people  of  all  tbe  Stales,  blndias  upon  the  Township. 

Including  the  people  of  the  State  enactlogsuch  1   In  matter*  of  contract,  capeolallr,  ttao  rlcht  of 

•talute."    Minneiola  t.    Barber,   above  cited;  attlieiu  of  different  States  to  Utl^te  to  the  fed- 

BfbliimY.  Slitlbs  Coanty  TaxinQ  Dili.  130  U.  oral  court*  of  the  various  States  i»  ■  rl^httode- 

S.    469,  497  [80:  894,  897].     If  tbe  object  of  roandthelndependentjudpmenteof  thoeecourta 

Virginia  bad  been  to  obstruct  the  bringing  into  8.    Bulea  of  property  and  action  In  the  Sute  are 

that  Slate,  for  use  as  human  food,  of  all  beef,  alwayi  regarded  by  the  federal  oourta  but  the 

Teal   and  mutton,  however  wholesome,  from  federal  courts  exercise  their  own  ludiment  la 

animals  slaughtered  in  distant  States,  that  ob-  reterence  t«"eat 

Ject  will  be  accomplUhed  if  tbe  Statute  before  fe"""  3u™'>""'e 
118  be  enforced. 

It  is  suggested  that  this  Statute  can  

1^1°*'*^^.^  ■n'"*?,fr;'^iil^  'Iff  ^;  Tt^  ".ill  TN  error  to  the  Ci^uit  court  of  the  United 

when  considenng  the  validity  of  a  legtala  ive  |  g          ,      ^    Northern  District  of  Ohio,  to 

M«ctment-tbat  beef,  veal  or  mutton  will  or  ^^f^w  a  Judgment  sustaining  a  demurrw  I* 

may  become  unwholesome,  -if  transported  one  „„7„3^er  in  In  actioo  upon  Mupona  of  bond. 

hundred  mil^ormorefromtheplaceatwhich  ^? ^^Un  Township,  Ohio.     ^ermi. 

It  was  slaugbtered,    before  being  oHered  for  ,-     ,               .[.t«5  !n  thn  onlninn 

■ale.     If  that  presumption  could  be  indulged        1  he  tacia  are  stateQ  in  tne  opinion. ^ 

as  to  be  within  common  knowledge  and  of  ,ft^™j(„ffo/(lMhioh«t<»urtor  aState.o^ftwcfc»(l. 
whIch,  therefore,  tbe  courts  may  take  Judicial  4n (Ac  CututU«((on.  Bee  notitoUltobellv.  Burlinf- 
notice.  It   ought  not  to  control  ■this  case,  be-  ton.  IB:  aso. 

cause  tbe  Statute,  by  reason  of  theonerousnat-  ji,lo  netottabOUy  ig  rofinNid  bonds,  ne  lUU  t» 

ure  ot  tbe  tax  ImpiMed  in  tbe  name  of  com-  white  v.  Vermont  &  M.  R.  Co.  IS:  S9. 

pensation  to  tbe  inspector,  goes  far  beyond  the  suUioncouporudeiibihed/TonboiHl*.    Seeiubtv 

purposesof  legitimate  inspection  to  determine  Kenosha  v.  lanuoa.  IB:  TO. 

qualitv   and   condition,  and.  by  its  necessary  A>  to  o«niu*  coiepooK  noM*  at  hold«n  or;  tf«« 

oi)€ration,  obstructs  the  freedom  of  commerce  o/.onbomte  toiiiMer.  Uinf  otb  aHaeh«d.-seeTi«ai» 

among  the  States.     It  la,  for  all  practical  ends,  ^f*f '■ '^^"'■- '*,**L„^  ..-„  ,™,  „™^» 

a   Statute  to  prevent  the  citizens  of    distant  ^-^'l^iJT^^^^^^^XZ^^X 

States,  having  for  sale  fresh  meats  (bwt,  veal  "^-^^^^^^  u„,„d  statee.  1»:  rot. 

orrautton),  from  coming  into  competition,  up-  RcMai'  «  ntiytiiaiix  \<(mS»  or  (wwrttM,  oi  •* 

on  lerms  of  equslily,  with  local  dealers  m  Vir-  j^„^  of  Ou  fact  recited  and  ai  an  ufupiMl.  8" 

ginia     As  such.  Its  repugnancy  to  the  ConBli-  notetfl  MeroerCouot;  v.  Haokett.  I7:5ie. 

tulion  Is  manifest.     The  case,  to  principle,  it  .^  to  municipal  bondi;  r^srenee  to  Motal'^'-M* 

BoldbUagaMMetnm  MinuMOtav.  Barber,  no«  to  Ogdea  v.  Davteaa  Oountr.  M:  KB. 
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Meatri.  John  H«  Doyle,  L  N.  Alexan- 
der and  Isaiah  Pillars^  for  plaiotifP  in 
error: 

In  the  absence  of  power  on  the  part  of  Pleas 
ant  Township  to  issue  the  bonds  they  are  a 
mere  nullity. 

The  purchaser  of  the  bonds  is  bound  to  take 
notice  of  any  prohibition  in  the  State  or  Fed- 
eral Constitution  agiiinst  the  passage  of  the  Act 
and  the  granting  such  power. 

Marsh  V.  FtUUm  County,  77  U.  8.  10  WalL 
676  (19: 1040);  South  Ottawa  v.  Perkins,  94  U. 
8.  200  (24: 154);  East  Oakland  Twp,  v.  Skinner, 

94  U.  8.  265  (24:  125);  Oromwell  v.  Sae  County, 
96  U.  8.  851  (24: 195);  Wells  y.  Pontotoc  County, 
102  U.  8.  625  (26: 122);  DaUas  County  t.  Mae- 
Keneie,  94  U.  8.  660  (24:  182);  Northern  Hat. 
Bank  v.  Bfrter  Twp,  110  U.  8.  608  (28:  258); 
Hayes  v.  IJolley  Springs,  114  U.  8. 120(29:  81); 
Merchants  Exch,  Nat.  Bank  v.  Bergen  County, 
115  U.  8.  884  (29:  430);  Lake  County  v.  Qra- 
ham,  130  U.  8.  675  (82: 1065);  Dili.  Mun.  Corp. 
8§  542,  546. 

Pleasant  Township  had  no  power  to  issue 
and  sell  the  bonds.  The  Act  of  April  9,  1880, 
was  an  attempt  to  evade  the  Ohio  Constitution. 

Ohio  Const,  art.  8,  §  6;  Taylor  v.  Boss 
County,  23  Ohio  St.  22;  Stradling  v.  Morgan, 
Plowd.  207;  Foster's  Case,  11  Coke.  59;  Child 
V.  Hudson's  Bap  Co,  2  P.  Wms.  207;  Cohen  v. 
Hoff,  8  Brev.  500.  502;  Harvard  v.  St,  Clair 
dM,  L,dt  D.  Co.  51  111.  180. 

Counties  and  townships  in  the  State  of  Ohio 
are  not  corporations.  They  can  neither  sue 
nor  be  sued  except  by  statutory  authority. 

Hunter  v.  M&reer  County,  10  Ohio  St.  515; 
Boalt  Y.  Williams  County,  18  Ohio,  16;  Lake 
County  7.  Ashtabula  County,  24  Ohio  St.  893; 
Hamilton  County  ▼.  Mighels,  7  Ohio  St.  109. 

The  bonds  so  issued  must  be  paid  by  taxa- 
tion. Such  taxation  is  not  for  a  police  purpose. 
It  cannot  therefore  be  authorized  by  the  Legis- 
lature. 

Cooley,  Const  Lim.  218,  315,  572;  2  Bou- 
vier.  Law  Diet  848;  Reeves  v.  Wood  County 
Treasurer,  8  Ohio  St.  838,  889;  Broom,  Leg. 
Max.  454;  United  States  y.  Morse,  8  Story,  89; 
Be  Albany  Street,  11  Wend.  151. 

Acts  identical  in  language  except  as  to  pop- 
ulation and  the  amounts  authorized  to  be  bor- 
rowed were  held  to  be  unconstitutional  and 
▼old  hv  the  Supreme  Court  of  Ohio,  in  the 
cases  of  Wyseaver  ▼.  Atkinson,  37  Ohio  St  80, 
and  Counterman  y.  Dublin  Twp,,  88  Ohio  8t. 
515. 

Mr,  John  C  Lee^  for  defendant  In  error: 

This  court  will  respect  the  decisions  of  state 
courts  but  will  not  give  them  a  retroactiye  ef- 
fect and  allow  them  to  render  invalid  contracts 
which  in  the  judgment  of  this  court  were  law- 
fully made. 

droves  V.  Slaughter,  40  U.  8. 15  Pet  449(10: 
800);  Ohio  L.  Ins.  d  T,  Co.  v.  Debolt,  57  U.  S. 
16  How.  416  (14:  997);  Qelpcke  v.  Dubuque,  68 
U.  8.  1  Wall.  175  (17:  52i));  StaU  v.  Wapello 
County,  18  Iowa,  888;  DougloMY,  Pike  County, 
101  U.  8. 677(25: 968);  Case  County  y.  Johnston, 

95  U.  8.  860  (24:  416). 

This  court  will  not  follow  decisions  of  a  State 
if  thereby  contract  rights  which  have  accrued 
under  earlier  rulings  will  be  injuriously  af- 
fee  ted 

Fairfield  y.  OaOatin  County,  100  U.  8.  47 

188  U.  S. 


(25:  544);  Boyd  y,  Alabama,  94  U.  8.  645  (24: 
802);  Thompson  v.  Ptrrine,  108  U.  8.  806  (26: 
612);  Taylor  y.  Tpsilanti,  105  U.  8.  60  (26: 
1008). 

Questions  relating  to  bonds  issued  in  a  nego- 
tiable form,  under  an  Act,  involve  questions- 
relating  to  commercial  securities,  and  whether 
under  the  Constitution  of  the  State  such  secur- 
ities are  valid  or  void  belongs  to  the  domain  of 
general  jurisprudence. 

Chicago,  B.  d  Q.  R,  Co.  y.  Otoe  County,  8a 
0.  8.  16  Wall.  6«7  (21:  875);  Oleott  v.  Fond  du^ 
Lac  County,  88  U.  8.  16  WalL  678  (21:  882); 
Pine  Qfove  Twp.  y.  Taloott,  86  U.  8.  19  Wall. 
666  (22:  227). 

The  rights  of  bondholders  are  to  be  deter- 
mined by  the  law  as  it  is  judicially  construed 
to  be  when  the  bonds  are  put  on  the  market  as- 
commercial  paper. 

Green  County  v.  Conness,  109  U.  8.  104  (27: 
872);  Callaway  County  v.  Foeter,  98  U.  8.  567 
(28:  911);  RalU  County  y.  Douglass,  105  U.  8. 
728  (26:  957);  Burgess  v.  Seligman,  107  U.  8. 
20  (27:  859);  Anderson  y.  Santa  Anna,  116  U. 
8.  856  (29:  688). 

Mr,  Justice  Brewer  deliyered  the  opinion  '- 
of  the  court : 

This  is  an  action  on  bonds  issued  by  the 
plaintiff  in  error  under  the  authority  of  an 
Act  of  the  Legislature  of  Ohio,  of  April  9, 
1880  (77  Ohio  Laws,  pages  157  and  follow- 
ing). The  sinf^le  question  for  consideration 
is  the  constitutionality  of  that  Statute.  For 
if  the  Act  is  unconstitutional,  the  bonds 
were  issued  without  authority,  and  are  not  T® 
binding  upon  the  Township;  while,  on  the 
other  hand,  if  it  is  constitutional  and  yalid, 
no  question  is  made  as  to  the  regularity  of 
the  proceedings  which  ended  in  me  issue  of 
the  bonds. 

To  obtain  a  clear  understanding  of  this 
question  a   reference  must  be  had  to  the 
Constitution,  legislation  and  judicial  decis- 
ions of  the  State,  in  respect  to  railroad  bonds. 
The  Constitution  of  Ohio,  adopted  in  1851, 
contained  in  article  8,  section  6,  this  pro- 
hibition:    ''The   General    Assembly    shall 
never  authorize  any  county,  city,  town  or 
township,  by  vote  of  its  citizens  or  other- 
wise, to  become  a  stockholder  in  any  joint- 
stock   company,   corporation  or  association 
whatever ;  or  to  raise  money  for,  or  loan  its 
credit  to  or  In  aid  of,  any  such  company, 
corporation  or  association."     This  provision 
was  inserted  in  the  Constitution,  and  adopted 
by  the  people,  in  yiew  of  the  fact  then  and 
since  well  known  in  the  history  of  all  States, 
particularly   in  the  West,    that  municipal 
bonds  to  aid  railroads  were  freely  yoted  in 
expectation  of  large  resulting  benefits — an 
expectation  frequently  disappointed.    It  wa8> 
a  declaration  of  the  deliberate  judgment  of 
the  people  of  Ohio  that  public  aid  to  such 
quasi   public  enterprises  was   unwise,   and. 
should  be  stopped.    The  first  effect  of  this      / 
constitutional  provision  was  the  full  with-     , 
holding  of  all  public  aid  to  railroad  enter- 
prises.     Nothing  broke  this  clear  record  of 
exemption  from  taxation  for  railroad  enter- 

Srises  until  1869,  when,  on  the  4th  day  of 
[ay  of  that  year,  the  Legislature  passed  un 
Act  which,  though  general  in  its  terms,  as 
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Applicable  only  to  cities  hayinff  exceeding 
one  hundred  and  fifty  thousand  Inhabitants, 
was,  by  the  existing  condition  of  municipal- 
ities, one  in  fact  having  reference  solely  to 
the  City  of  Cincinnati.  This  Act  authorized 
•uch  city  to  issue  bonds,  and  out  of  the  pro- 
ceeds thereof  construct  a  railway,  one  of  the 
termini  of  which  should  be  the  city.  The 
validity  of  this  Act  was  sustained,  by  the 
Supreme  Court  of  the  State,  at  its  December, 
1871,  Term,  in  the  case  of  Walker  y.  Oindn- 
nati,  21  Ohio  St.  14. 

On  April  22,  1872,  the  Legislature  passed 
an  Act  to  authorize  counties,  townships  and 
municipalities  to  build  railroads.  60  Ohio 
Laws,  184.  This  Act  was  general  in  its 
70]  terms,  and  gave  power  to  any  county,  town- 
ship or  mimicipality  to  issue  bonds  and 
build  railroads,  imder  certain  restrictions. 
At  the  December,  1872,  Term,  this  Act  was 
adjudged  unconstitutional  and  yoid,  as  in 
conflict  with  section  6,  article  8,  heretofore 
quoted.    Taylor  y.  Bass  County,  28  Ohio  St. 

In  1880  several  Acts  were  passed  by  the 
Legislature,  authorizing  certain  townships 
to  build  railroads.  These  Acts  were  general 
in  form,  but  special  in  fact.  The  one  under 
which  these  bonds  were  issued  (77  Ohio 
Laws,  157)  commences  with  these  words: 
"Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Ohio,  That  whsnever  in  any 
township,  which  by  the  federal  census  of 
1870  haa,  and  which  by  any  subseauent  fed- 
eral census  may  have,  a  population  of 
thirty-six  hundred  and  eighty-three."  The 
other  Acts  passed  contemporaneously  with 
this,  by  similar  language,  necessarily  ap- 
plied immediately  to  townships  north  or 
aouth,  and  so  situated  as  to  include  only 
those  on  the  continuous  line  of  a  railroad 
already  projected  and  surveyed.  One  of 
these  Acts,  precisely  like  that  under  which 
the  bonds  in  controversy  were  issued,  was 
brought  before  the  Supreme  Court  of  Ohio 
«t  the  January  Term,  1881,  and  adjudged 
▼old,  as  in  conflict  with  the  section  heretoK>re 
Tefeired  to.  Wyicaver  v.  Atkiruon,  87  Ohio 
St.  80.  And  a  like  ruling  was  made  in 
Oaunterman  y.  Dublin  Itop,,  88  Ohio  St.  515. 
While  the  particular  Act  under  whidi  these 
1x>nd8  were  issued  does  not  appear  to  have 
been  presented  to  that  court,  yet,  as  appears 
above,  Acts  identical,  save  in  the  language 
•describing  the  township,  and  passed  at  the 
tame  session,  and  obviously  part  of  a  single 
flcheme,  have  been  presented  to  that  court,  and 
by  it  declared  void.  In  the  judgment,  there- 
fore, of  her  highest  tribunal,  this  Act  of  the 
Legislature  of  the  State  of  Ohio  is  unconsti- 
tutional, and  the  bonds  issued  under  it  are 
without  authority  of  law  and  invalid. 

It  is  true  Uiat  the  defendant  in  error  be- 
came the  purchaser  and  holder  of  these  bonds 
before  these  last  adjudications  of  the  state 
court.  It  did  not,  therefore,  buy  with  ju- 
dicial declaration  that  the  series  of  Acts, 
under  one  of  which  it  claims,  was  in  conflict 
with  the  Constitution  ;  and  yet  it  purchased 
without  any  such  declaration  that  it  was 
71]  valid.  It  is  claimed  that  this  Act  of  1880 
was  modeled  on  the  Statute  of  1869— the 
Cincinnati  Act  heretofore  referred  to;  and 
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that,  therefore,  though  not  in  terms,  jet  In 
fact,  there  had  been  a  previous  judicial 
affirmation  of  the  highest  court  in  the  State 
in  favor  of  such  legislation.  The  rale  laid 
down  in  DougUtu  v.  Pike  County,  191  U.  8. 
677  [25:  068],  is  invoked:  and  it  is  urged 
that,  whatever  decision  may  have  been  made 
by  the  Supreme  Court  of  Ohio  since  the  pur- 
chase of  these  bonds  by  defendant  in  error, 
its  p#ior  rulings  were  in  favor  of  the  consti- 
tutionality of  such  legislation  and  the  valid- 
ity of  the  bonds;  and  that,  therefore,  such 
judicial  determination  entered  into  and  es- 
tablished the  contract  of  the  Township,  aiui 
forever  settled  the  validity  of  those  bonds. 
Such  was  the  view  of  the  learned  circuit 
judge  who  decided  this  case.  We  would  not 
wefl£en  in  the  least  the  authority  of  the  case 
of  Dotiglau  v.  Pike  County,  eupra.  There 
comes,  incidentally,  into  this  case  that  which 
is  abundant  justification  of  the  rule  there 
announced.  The  City  of  Cincinnati,  under 
the  authority  of  the  Act  of  1869,  issued 
many  millions  of  bonds.  These  bonds  are 
current  in  the  market,  indorsed  b^  the  legis- 
lative Act  authorizing  the  city  to  issue  them, 
by  the  vote  of  the  people  of  line  city  in  favor 
of  their  issue  and  by  tne  judicial  declaration 
of  the  highest  court  of  the  State,  that  the 
Act  of  the  Legislature  was  constitutional  and 
valid.  With  such  triple  authentication,  and 
relying  upon  the  case  of  Douglaee  v.  Pike 
County,  iupra,  well  may  the  bondholders  ex- 
pect of  this  court  a  judgment  against  the 
city,  even  if  there  should  be  a  subseauent 
decision  of  the  Supreme  Court  of  Ohio^ 
against  the  constitutionality  of  such  Act, 
and  although  the  personal  opinions  of  the 
members  of  this  court  should  oe  in  harmony 
with  that  adjudication.  In  other  words, 
whatever  may  be  thought  of  the  constitu- 
tionality of  a  statute,  if  it  were  a  new  ques- 
tion, there  may,  by  concurrence  of  legisla- 
tive, judicial  and  popular  action,  b^me 
impressed  upon  bonds  issued  thereunder  an 
unimpeachable  validity.  But  this  is  not 
such  a  case.  While  in  the  matter  of  structure 
there  is  between  the  Act  of  1869  and  that  of 
1880  a  striking  resemblance,  there  are  also 
marked  differences.  Even  if  in  form  thej 
were  absolutely  alike,  yet,  as  they  are  Acta 
respecting  different  classes  of  corporations, 
the  validity  of  the  one  would  not  necessarily 
determine  the  validity  of  the  other.  A  stat- 
ute empowering  a  county  to  issue  bonds  and 
build  a  jail  might  be  unquestionably  valid; 
while  a  statute,  in  precisely  the  same  lan- 
guage, attempting  to  give  the  same  power  to 
a  school  district,  might  be  as  plainly  uncon- 
stitutional and  void.  Here,  the  Act  of  1869 
was  a  grant  of  power  to  a  city,  a  **  municipal 
corporation  proper,**  as  Judpe  Dillon  calls  it 
in  his  work  on  Municipal  Corporations  (vol- 
ume 1,  section  28)  ;  while  the  Act  of  1880 
was  a  grant  to  a  township—*  "quasi  corpo* 
ration,"  as  the  same  author  calls  it — a  dis- 
tinction recognized  in  the  State  of  Ohio  long 
before  the  passage  of  even  the  Act  of  1869. 
Hamilton  County  v.  MigheU,  7  Ohio  St.  109. 
The  differences  between  these  two  clasaes  of 
corporations  it  is  unnecessary  to  point  out 
in  detail.  It  is  enough  to  say  that  one  has, 
far  more  than  the  other,  the  powers,  capacities 
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and  duties  of  a  private  corporation ;  so  that 
a  delegation  of  power  to  the  one,  if  adjudged 
valid,  does  not  justify  the  inference  that  a 
delegation  of  a  like  power  to  the  other  must 
also  oe  valid.  So  far,  therefore,  as  judicial 
determinations  are  concerned,  the  purchaser 
of  these  bonds  had  no  express  warrant  from 
the  Supreme  Court  of  the  State  to  rely  upon. 
So  far  as  any  mere  implications  ana  infer- 
ences from  such  judicial  decisions  are  con- 
cerned, they  were  stronger  against  than  in 
favor  of  the  validity  of  these  bonds.  The 
Statute  of  1872,  empowering  counties  and 
townships  to  issue  bonds  to  build  railroads, 
had  been  declared  void ;  and  the  Statute  of 
1869  had  been  sustained,  as  is  evident  from 
the  opinion  of  the  supreme  court,  because, 
as  believed,  it  was  a  special  exception  from 
the  inhibition  of  the  Constitution.  The 
purchaser  of  these  bonds  cannot,  therefore, 
plead  judicial  guaranty.  It  took  the  chances, 
and  purchased  at  its  own  peril.  Was  the 
Act  of  1880  in  conflict  with  the  Constitution 
of  Ohio?  The  Supreme  Court  of  the  State 
has  said  that  it  was.  87  Ohio  St.  supra. 
We  are  not  concluded  by  that  determination. 
In  matters  of  contract,  especially,  the  right 
of  citizens  of  different  States  to  litigate  in 
the  federal  courts  of  the  various  States  is  a 
right  to  demand  the  independent  judraents 
of  those  courts.  The  settled  law  in  that  re- 
spect is  well  stated  in  the  case  of  Burgess  v. 
Aligman,  107  U.  S.  20.  88  [27 :  859,  8651  : 
**  Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it  nec- 
essarily happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which 
become  rules  of  property  and  action  in  the 
State,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This 
is  especially  true  with  regard  to  the  law  of 
real  estate  and  the  construction  of  State  Con- 
stitutions and  statutes.  Such  established 
rules  are  always  regarded  by  the  fedei'al 
courts,  no  less  than  by  the  state  courts  them- 
selves, as  authoritative  declarations  of  what 
the  law  is.  But  where  the  law  has  not  been 
thus  settled.  It  is  the  right  and  duty  of  the 
federal  courts  to  exercise  their  own  judg- 
ment, as  they  also  always  do  in  reference  to 
the  doctrines  of  commercial  law  and  general 
j  urisprudence.  So  when  contracts  and  trans- 
actions have  been  entered  into,  and  rights 
have  accrued  thereon  under  a  particular 
state  of  the  decisions,  or  when  there  has 
been  no  decision  of  the  state  tribunals,  the 
federal  courts  properly  claim  the  right  to 
adopt  their  own  interpretation  of  the  law 
applicable  to  the  case,  although  a  different 
interpretation  may  be  adopted  by  the  state 
courts  after  such  rights  have  accrued.  But 
even  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  federal  courts 
will  lean  towards  an  agreement  of  views 
with  the  state  courts  if  the  question  seems  to 
them  balanced  with  doubt.  Acting  on  these 
principles,  founded  as  they  are  on  comity 
and  good  sense,  the  courts  of  the  United 
States,  without  sacriflcing  their  own  dignity 
as  independent  tribunals,  endeavor  to  avoid, 
and  in  most  cases  do  avoid,  any  unseemly 
conflict  with  the  well-considered  decisions 
of  the  state  courts.    As,  however,   the  very 
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object  of  giving  to  the  national  courts 
jurisdiction  to  administer  the  laws  of  the 
States  in  controversies  between  citizens  of 
different  States  was  to  institute  independent 
tribunals  which  it  might  be  supposea  would 
be  unaffected  by  local  prejudices  and  sec- 
tional views,  it  would  be  a  dereliction  of 
their  duty  not  to  exercise  an  independent 
judgment  in  cases  not  foreclosed  by  previous 
adjudication." 

In  this  case  our  Judgment  accords  fully 
with  that  of  the  Supreme  Court  of  the  State 
in  87  and  88  Ohio  St.,  ttigra.  Notice  the  [1 
constitutional  provision.  The  significance 
of  its  inhibition  is  read  in  the  evil  which 
it  was  intended  io  remedy.  Common  was 
the  practice,  theretofore,  of  issuing  munici- 
pal bonds  to  aid  in  the  construction  of  rail- 
roads. The  practice  was  felt  to  be  evil, 
stimulating  unnecessary  railroad  enterprises, 
and  injuriously  affecting  the  interests  of  the 
taxpayer.  The  universal  method  of  railroad 
enterprises  was  through  private  corporations. 
The  possibility  of  other  methods  was  un- 
known, or  not  seriously  contemplated.  So 
when  the  people,  by  their  Constitution,  pro- 
hibited public  aid  to  private  corporations, 
obviously  the  thought  was  that  all  public 
assistance  to  the  building  of  railroads  was 
prohibited.  The  ingenuity  of  the'  lawyer 
and  the  legislator,  by  means  of  which  the 
letter  of  this  prohibition  was  avoided,  and  a 
city  enabled  to  construct  a  railroad  running 
fiom  itself  to  other  parts  of  the  country,  as 
a  great  highway  of  approach  and  distribu- 
tion of  its  business,  was  obviously  not  ex- 
pected or  foreseen.  We  are  not  criticising 
the  decision  in  WaUcer  y.  OineimuUi,  supra, 
as  an  erroneous  construction  of  the  constitu- 
tional provision.  We  simply  note  the  fact 
that  the  Statute  therein  construed  was  a  skill- 
ful avoidance  of  its  generally  understood 
scope.  This  exceptional  character  was  no 
nullification  of  the  provision.  On  the  con- 
trary, the  supreme  court,  in  its  opinion  in 
that  case,  clearly  recognized  and  stated  the 
force  of  such  prohibition ;  and,  noticing  the 
exceptional  character  of  this  legislation,  by 
that  very  fact  indicated  that  otherwise  its 
force  and  scope  were  absolute  and  wide 
reaching.  It  is  one  thing  for  a  large  city, 
with  its  concentration  of  business  interests, 
to  build,  equip  and  own  a  great  railroad 
highway  running  from  such  centre  outward 
into  other  districts,  rapid  and  easy  commu- 
nication with  which  adyances  its  business 
interests ;  and  it  is  a  very  different  thing  for 
a  quasi  municipal  corporation,  like  a  town- 
ship, with  its  sparse  population,  and  its 
lack  of  concentration  oi  business  Interests, 
to  construct  a  few  miles  of  railroad  through 
its  territory.  Business  may  demand  the 
one ;  convenience  alone  supports  the  other. 
The  iustification  of  the  one  is  in  the  private 
and  business  element  which  enters  into  a 
municipal  corporation  proper ;  the  absence  of 
which  element  in  a  quasi  corporation,  like  a  [7 
township,  forbids  its  investment  in  railroad 
enterprises.  A  railroad  is  a  highway,  but 
its  character  and  mode  of  use  make  a  large 
distinction  between  it  and  other  highways. 
A  few  miles  of  track,  uneo nipped  with  roll- 
ing stock  and  disoonnectea  from  other  lines 
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of  track,  are  absolutely  worthless.  An  or- 
dinary highway  through  a  township,  al- 
though disconnected  at  either  end  with  other 
highways,  is  of  practical  benefit  and  sub- 
stantial use  to  the  people  of  the  township ; 
but  it  is  not  so  with  a  railroad  track.  Only 
in  a  lengthened  line,  with  rolling-stock 
equipment,  does  a  railroad  become  a  thing 
of  value.  The  Act  of  1869  contemplated  for 
the  City  of  Cincinnati  a  lengthened  line, 
with  rolling-stock  equipment,  and  made 
ample  provisions  therefor.  It  meant  no  in- 
vestment of  public  funds  in  a  short  track  to 
be  utilized  thereafter  by  con  1  unction  with 
other  railroads,  and  made  valuable  b^  the 
infusion  of  private  capital  in  the  ultimate 
enterprise,  it  contemplated  no  mingling  of 
public  and  private  funds  in  the  completed 
road.  This  matter  was  noticed  by  the  Su- 
preme Court  of  Ohio  in  its  opinion  in  the 
Cincinnati  Com,  when,  after  cjuotins' the  con- 
stitutional provision,  it  said :  ^'The  mis- 
chief which  this  section  interdicts  is  a  busi- 
ness partnership  between  a  municipality  or 
subdivision  of  the  State  and  individuals  or 
private  corporations  or  associations.  It  for- 
oids  the  union  of  public  and  private  capital 
or  credit  in  any  enterprise  whatever,  in  no 
project  originated  by  individuals,  whether 
associated  or  otherwise,  with  a  view  to  gain, 
are  the  municipal  bodies  named  permitted  to 
participate  in  such  manner  as  to  incur  pe- 
cuniary expense  or  liability.  They  may 
neither  become  stockholders  nor  lurnidti 
money  or  credit  for  the  benefit  of  the  parties 
interested  therein.  Though  joint-stocK  com- 
panies, corporations  and  associations  only  are 
named,  we  do  not  doubt  that  the  reason  of 
the  prohibition  would  render  it  applicable 
to  the  case  of  a  single  individual.  The 
evil  would  be  the  same,  whether  the  public 
suffered  from  the  cupidity  of  a  single  per- 
son, or  from  that  of  several  persons  associ- 
ated together." 

In  determining  the  constitutionality  of 
any  statute,  its  scope  and  effect  are  as  proper 
for  consideration  as  its  language ;  the  eyes 
of  the  court  are  never  limited  to  the  mere 
letter;  and,  so  construing  the  Act  of  1869, 
the  court  held  that  such  Act  contemplated 
and  provided  for  a  completed  and  continuous 
line  of  railroad,  which,  fully  equipped,  re- 
mained the  propertjr  of  the  city,  and  was  a 
great  highway  which  opened  from  itself 
outward  into  territory  whose  business  would 
advance  the  commercial  interests  of  the  city. 
In  like  manner,  when  the  court  came  to  con- 
sider the  subsequent  le^iislation  with  respect 
to  counties  and  townships,  including  therein 
both  the  legislation  of  1872  and  that  of  1880, 
it  properly  considered  what  must  be  the  effect 
and  operation  of  the  Statutes ;  and  it  ruled, 
that  obviously  under  them  all  that  was  con- 
templated was  a  limited  distance  of  track, 
whose  value  could  only  be  secured  by  min- 
gling the  funds  of  the  township  with  other 
capital.  By  the  averments  in  this  case, 
which,  under  the  demurrer,  must  be  accepted 
as  true,  a  private  corporation  had  projected 
and  surveyed  a  line  oi  road  running  through 
several  townships;  and  the  significance  of 
these  Acts  was  the  securing  of  the  right  of 
way  and  the  grading  of  the  road-bed  through 

868 


these  several  townships,  with  the  view  of 
thereafter  placing  this,  thus  created,  contin- 
uous line  in  the  possession  of  some  corpora- 
tion which  would  equip  and  operate  it.  And 
this  combination  of  statutes,  with  theii 
several  grants  of  township  aid,  clearly  dis- 
closes that  there  was  no  thought  or  possibil- 
ity of  either  of  the  townships  buildine, 
equipping  and  owning  an  independent  rail- 
road. Each  separate  Act  meant  for  its  town- 
ship, not  a  railroad,  but  a  road-bed.  The 
practical  value,  the  only  real,  resulting 
benefit,  was  in  the  incorporation  of  this  road- 
bed into  the  railroad  projected  by,  and  to 
be  practically  operated  and  made  effective 
only  through,  private  capital.  This  is  not 
a  mere  matter  of  speculation.  The  descrip- 
tions in  these  various  Acts  of  1880  identify 
the  townships.  They  are,  as  alleged  in  the 
answer,  along  in  the  line  of  a  projected  and 
surveyed  railroad.  This  concurrence  of  sep- 
arate township  aid,  by  legislative  sanction, 
establishes  an  intent  to  further  the  projected 
line  through  public  aid.  But  this  Act,  with 
the  others,  in  its  particular  operation,  means 
not  the  building  and  ownership  of  a  rail- 
road, but  aid  to  a  projected  and  lengthy  line 
of  railroad.  Such  was  the  conclusion  of  the 
Supreme  Court  of  Ohio.  We  quote  its  lan- 
guage from  87  Ohio  St.  :  **When  viewed  in 
the  abstract,  it  is  difficult  to  see  in  what 
manner,  within  the  contemplation  of  the 
Legislature,  the  proposed  road  could  become 
of  such  public  utility  as  to  justify  resort  to 
taxation,  but  when  applied  to  the  subject 
matter,  under  the  existing  circumstances, 
the  legislative  intent  becomes  quite  apparent 
Beaver  Township,  Noble  County,  the  only 
township  to  which  the  provisions  of  the  Act 
were  intended  to  apply,  is  a  sparsely  settled 
agricultural  district,  with  a  population  of 
1,684,  without  railroad  facilitieseither within 
or  bordering  upon  it.  Without  railroad 
connections,  it  is  quite  certain  that  the  pro- 
posed improvement  would  be  utterly  useless ; 
hence,  in  view  of  this  fact,  the  trustees  of 
the  township  desi^ated  the  location  of  the 
proposed  road  as  follows :  '  Running  through 
said  township  from  the  point  that  the  Som- 
erset Railway  intersects  the  east  line  of  said 
township  and  terminating  where  the  Belair, 
Beaver  Valley  and  Shawnee  Railway  inter- 
sects the  west  I ine  of  said  township. '  l^either 
of  the  connecting  railways  here  mentioned 
is  in  existence,  but  only  in  contemplation, 
the  former  having  been  authorized  to  be 
built  by  SomersetTownship,  BelmontCoun^, 
by  an  Act  of  the  Legislature,  similar  to  the 
one  now  under  consideration,  passed  on  the 
18th  of  March,  1880.  So  that  it  is  quite 
evident  that  the  legislative  intent,  as  w#>il  as 
that  of  the  trustees  of  Beaver  Township,  was 
to  make  the  proposed  road  a  link  in  a  more 
extended  route  or  line  of  railway.  The  same 
intent  is  manifested  in  the  fact"  that  no  pro- 
vision was  made  for  the  operating  of  the 
proposed  road  by  the  township,  but  power 
only  was  given  to  lease  the  same  on  com- 
pletion, to  any  person  or  persons  or  company 
which  would  conform  to  the  terms  and  con- 
ditions which  the  trustees  should  prescribe.* 
The  conclusion  of  that  court  was.  we 
think,  imperative,  from  the  facts  as  devel* 
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oped.  Beyond  that,  if  we  IgDore  all  sur- 
rounding  circumstances,  the  ^ct  is  that  the 
amount  of  the  aid  to  be  voted  was  insuffi- 
cient for  the  construction  and  equipment  of 
a  road  of  even  short  length,  and  turning  to 
the  mere  letter  of  the  Statute,  we  notice  this 
significant  fact.  While  the  Act  of  1869,  by 
its  language,  contemplated  and  required  a 
rallroaa,  and  thus  a  highway  from  Cincinnati 
outward  into  territory  subservient  to  its 
business  interests,  the  Act  in  question  before 
us  locates  neither  the  road  nor  its  termini. 
If  the  letter  of  the  Statute  alone  be  regarded, 
power  is  given  by  this  Statute  to  construct  a 
railroad  in  Alaska.  Neither  location  nor 
termini  are  prescribed,  and  the  general  power 
is  given  to  construct  a  railroad  not  exceeding 
seven  miles  in  length.  Can  an  Act  contain- 
ing such  indefinite  provisions,  with  an  appro- 
priation of  township  aid  so  limited  as  to  fore- 
close the  idea  of  a  constructed  and  equipped 
railroad,    and  whose  thought   of  mingling 

Sublic  aid  with  private  capital  is  so  evi- 
enccd,  be  one  which  can  be  sustained,  in 
the  face  of  the  inhibition  of  the  Constitu- 
tion of  the  State  of  Ohio?  We  think  not. 
T?ie  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  case  remanded  with  instruc- 
tions to  overmle  the  demurrer  to  the  answer. 


HUGH  BUTLER  et  al.,  Plffs,  in  Err., 

DAVID  A.  GAGE  bt  al.,  Executors  of 
William  P.  Linn,  Deceased,  et  al. 

(Bee  8.  0.  Reporter^  ed.  62-61.) 

Presumption  of  eignature  of  judge— petition  for 
writ  of  error  is  no  part  of  record  upon  which 
to  decide  whether  federal  question  arose — when 
record  docs  not  preeent  federal  question, 

1.  It  will  be  presumed  that  a  jud^re  who  signa  an 
allowance  of  a  writ  of  error  and  a  oitation  as  pre- 
BldiDR  judflre  of  the  Supreme  Court  of  a  State  was 
such  presiding  judge  at  the  time  of  siffniner. 

%  The  petition  for  a  writ  of  error  forms  no  part  of 
the  record  upon  which  to  determine  whether  a 
federal  question  arose  and  was  decided  in  Uie 
state  court. 

Jw  Where  the  Supreme  Court  of  the  State  went  to 
judgment  without  any  suggestion  that  a  federal 
question  was  presented  in  the  case  for  its  deter- 
mination and  no  such  question  was  presented  in 
the  petition  for  rehearing,  a  subsequent  motion 
that  oral  argument  of  the  case  on  the  merits  be 
permitted,  and  a  denial  thereof,  did  not  neces- 
■arily  involve  the  decision  of  the  federal  question. 

[No.  1842.1 

Submitted  Jan.  5, 1891,    Decided  Jan.  19, 1891. 

F^  ERROR  to  the  Supreme  Court  of  the  State 
of  Colorado  to  review  a  Judgment  and  orders 


of  that  court  in  an  action  upon  a  contract  tried 
in  the  District  Court  of  Lake  County,  Colorado 
On  motions  to  dismiss  or  affirm.     Dismissed, 

Statement  by  Mr,  Chief  Justice  Fullers 
This  was  an  action  brought  in  the  name  of 
William  P.  Linn  and  Lewis  C.  Rockwell 
against  Hugh  Butler  and  Charles  W.  Wright, 
in  the  District  Court  in  and  for  the  County 
of  Lake  and  State  of  Colorado,  upon  a  con- 
tract between  Linn  and  Butler  and  Wright, 
subsequently  assigned  by  Linn  to  Burrell, 
and  by  Burrell  to  Rockwell,  as  collateral 
security  for  money  loaned  by  him  to  Linn. 
Linn  subsequently  died  and  his  executors 
were  substituted. 

The  defenses  raised  no  federal  question. 
Upon  trial  had.  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  and  their  damages 
were  assessed  at  the  sum  of  $9,008.83,  and  a 
motion  for  new  trial  having  been  overruled, 
judgment  was  rendered  thereon  January  17, 
1888,  whereupon  the  case  was  taken  by  ap- 
peal to  the  Supreme  Court  of  the  State  of 
Colorado.  Appellants  assigned  forty-three 
errors,  but  these  involved  no  federal  ques- 
tion. September  13,  1889,  the  supreme  court 
entered  an  order  reciting  that  "  it  appearing 
that  this  cause  comes  within  the  provisions 
of  Rule  51  of  this  court,  it  is  ordered  by 
the  court  that  this  cause  be,  and  is  hereby, 
advanced  for  hearing,  and  that  the  same  is 
hereby  assigned  to  tne  supreme  court  com- 
mission for  consideration  and  report  and  for 
oral  argument  at  such  time  as  said  commis- 
sion shall  order."  September  27,  1889,  it 
was  stipulated  and  agreed  by  and  between 
the  parties  that  the  cause  might  be  set  down 
for  oral  argument  on  Wednesday,  the  16th 
day  of  October,  1889.  The  cause  was  ac- 
cordingly heard  by  the  supreme  court  com- 
mission, which  arrived  at  a  decision  and 
opinion  and  reported  the  same  to  the  supreme 
court.  On  the  24th  of  December,  1889,  the 
supreme  court  entered  the  following  order: 

''At  this  day  this  cause  coming  on  to  be 
heard,  as  well  upon  the  transcript  of  pro- 
ceedings and  judgment  had  in  said  District 
Court  m  and  for  the  County  of  Lake  as  also 
upon  the  matters  assigned  for  error  herein, 
and  the  same  having  been  heretofore  argued 
by  counsel  and  submitted  to  the  consideration 
and  judgment  of  the  court,  and  it  appearing 
to  the  court  that  there  is  no  error  in  the  pro- 
ceedings and  judgment  aforesaid  of  said  dis- 
trict court,  it  is  therefore  considered  and  ad- 
judge by  the  court  that  the  judgment  afore- 
said of  said  district  court  be,  and  the  same 
is  hereby,  affirmed  and  stand  in  full  force  and 
effect,  and  that  this  cause  be  remanded  to  said 
district  court  for  such  other  and  further  pro- 
ceedings according  to  law  as  shall  be  neces- 
sary to  the  final  execution  of  the  judgment 


[5J 


Nora.— ./is  to  reotsw  by  United  States  Supreme 
Court  of  terrttorUil  dectsions;  extent  and  manner  of; 
diatinetion  between  an  appeal  and  a  writ  of  error,— 
■oe  note  to  Miners  Bank  of  Dubuque  v.  Iowa,  18: 807. 

Am  to  exception,  when  must  be  taken,  to  be  avaUdbU 
-•n  review,  see  note  to  Pbelpe  v.  Mayer,  U:  043. 

A$  to  what  particularity  in  exceptions  is  necessary 
4n  order  to  a  review  in  appellate  eouirUsoe  note  to 
Moore  v.  Bank  of  Metropolis.  10: 172. 

188  U.  S. 


As  to  wliat  questiow  the  United  States  Supreme 
Court  will  review  on  writ  of  error;  WU  of  exceptions, 
—see  note  to  Parks  v.  Turner,  18: 888L 

The  supreme  court  wiU  not  review  the  dfsoredon- 
ary  act4on  of  the  court  below.  See  note  to  Barrow 
V.  Hlli,  14:  48. 

What  is  final  decree  or  .fudgment  of  StaU  or  other 
court,  from  whwh  appeal  Met.  See  note  to  Qibbona 
v.  Offden,  6: 802. 
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SUFREMB  COXTRT  OF  THB  UnTTBD  STATES. 


Oct.  Tebm, 


of  said  district  court  in  the  cause,  notwith' 
standing  the  said  appeal. 

**It  is  further  considered  and  adjudged  by 
tlie  court  that  said  appellees  do  have  and  re- 
cover of  and  from  saia  appellants  their  costs 
.  in  this  behalf  expended,  to  be  taxed,  and  that 
they  have  execution  therefor.  And  let  the 
opinion  of  the  court  filed  herein  be  recorded. " 

And  the  opinion  of  the  commission  was 
then  given  upon  the  record,  with  these  words 
attached :  **  Ar  curiam:  For  the  reasons  stated 
in  the  foregoing  opinion  the  Judgment  is 
affirmed." 

On  the  7th  of  January,  1800,  appellants 
filed  their  petition  for  a  rehearinfi^  in  the 
cause,  assigning  various  reasons,  but  sug- 
gesting no  federal  question,  and  taking  no 
exception,  so  far  as  appears,  to  the  fact  that 
the  case  had  been  heard  by  the  commission, 
which  on  the  2dth  of  March,  the  supreme 
court,   upon  consideration   thereof,   denied. 

May  16,  appellants  filed  their  motion  in 
words  and  figures  as  follows:  ''And  now 
[54]  come  the  said  appellants  and  move  the  court 
to  grant  an  oral  ar^ment  on  the  merits  of 
this  cause  and  appeal  in  and  before  this  court, 
and  that  in  the  meantime  no  mandate,  remit- 
titur or  process  issue  herein  to  affirm  or  en- 
force in  any  way  the  judgment  of  the  said 
District  Court  of  Lake  Count v  complained 
of  and  appealed  from," — which  motion  was 
overruled  Ma^  23d.  Thereupon  appellants 
presented  their  petition  for  a  writ  of  error 
m>m  this  court,  addressed  to  **Hbn.  J.  C. 
Helm,  Chief  Justice  of  the  Supreme  Court  of 
the  State  of  Colorado. "  In  this  paper  it  was* 
claimed,  after  a  recital  of  various  steps  taken 
in  the  case,  that  the  motion  and  request  of 
appellants  that  the  supreme  court  should 
grant  an  oral  argument  on  the  merits  of  the 
appeal  and  of  the  cause,  and  the  refusal  of 
the  court  to  grant  the  same  and  to  hear  an 
oral  arsrument,  "drew  in  question  the  consti- 
tutionality of  the  Statutes  of  the  State  of 
Colorado,  entitled  'An  Act  to  Regulate  the 
Practice  in  the  Supreme  Court ;  Appointing 
Commissioners  therefor,  Fixing  their  Salary, 
and  Defining  their  Duties, '  approved  March 
7,  1887 ;  ana  a  certain  other  Act  entitled  'An 
Act  Providing  for  a  Supreme  Court  Commis- 
sion,* approv^  April  1,  1880,— in  that  by  the 
said  Statutes  and  the  construction  placed 
thereon  and  the  practice  adopted  thereunder 
by  said  supreme  court,  litigants  and  suitors 
in  said  supreme  court  were  deprived  of  their 
right  to  have  their  appeals  and  writs  of  error 
ami  other  judicial  controversies  to  be  tried 
before,  heard  and  decided  by  said  supreme 
court,  and  because  the  same  are  repugnant  to 
and  inconsistent  with  and  forbidden  by  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  which  provides  that  'no 
State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  jurisdiction 
the  eoual  protection  of  the  laws;'  and  that 
said  decision  in  this  cause  in  effect  sustains 
the  validity  of  said  Statutes  so  drawn  in 
i     question.** 


The  writ  of  error  was  allowed  as  foilowi: 

"State  of  Colorado: 

"Desiring  to  give  petitioners  an  opportu- 
nity to  test  in  the  SupremeCourt  of  the  United 
States  the  question  presented  in  the  foregoing 
petition,  it  is  ordered  that  a  writ  of  error  be 
allowed  to  said  court,  and  that  the  same  be 
made  a  supersedeas,  the  bond,  in  the  penal 
sum  of  sixteen  thousand  dollars,  herewith 
presented,  being  approved. 

"In  testimony  whereof  witness  my  hand 
this  27th  day  of  May,  A.  D.  1800,  the  chief 
justice  being  absent. 

*'Cha8.  D.  Hayl^ 
"Presiding  Judge  of  the  Supreme  Court  of 
the  State  of  Colorado.  ** 

The  writ  of  error  having  issued  and  citation 
having  been  duly  served,  signed  by  and  at- 
tested in  the  name  of  Judge  Hayt,  and  the 
transcript  having  been  filed  in  this  court,  the 
defendants  in  error  moved  to  dismiss  or  afOrm. 

Mr,  L«  C.  Rockwell*  for  defendants  In 
error,  for  motion: 

A  decision  of  the  state  court  which  involved 
no  question  of  federal  law  is  not  reyiewahle 
here. 

Santa  Orut  County  8upn,  y.  Santa  Otub  R. 
Co.  Ill  U.  S.  861(28:  456);  Chouteau  y.  Oib$on, 
Id.  200  (400). 

This  court  cannot  review  a  state  decisioii 
that  a  state  law  is  in  conflict  with  the  State 
Constitution. 

Wit/ters  ▼.  Buckleu,  61  U.  8.  90  How.  84  (15: 
816);  Medberry  v.  Ohio,  65  U.  S.  24  How.  41S 
(16:  780):  Jaekion  y.  Lamphire,  28  U.  8.  8  Pet 
280  (7:  670). 

Mr.  Hugh  Butler*  for  plaintiffs  in*'error, 
against  motion: 

It  is  not  necessary  to  give  this  court  Jurisdic- 
tion that  the  federal  question  now  presented 
should  have  been  a  part  of  the  original  contro- 
versy. It  is  sufficient  if,  in  the  course  of  the 
procedure,  something  was  done,  or  threatened, 
which  destroyed  or  impaired  any  right  or  priv- 
ilege protected  by  the  Fourteenth  Amendment 
to  the  Constitution.  If  the  procedure  was  void 
because  prohibited,  and  because  it  amounted  to 
the  taking  of  life  or  property  without  "due 
process  of  law,*'  this  court  has  jurisdiction  to 
prevent  the  threatened  wrong,  and  as  a  means 
may  use  a  writ  of  error  in  one  case  or  a  writ  of 
habeas  corpus  in  another. 

Be  Medley,  184 U.  8. 160(88:  885);  & Eemm^ 
ler,  186  U.  S.  486  (84:  519). 

Mr.    Chief  Justice  Fuller  deliyered  the 

opinion  of  the  court : 

The  motion  to  dismiss  is  predicated  upon 
two  grounds:  First.  Because  the  writ  of 
error  was  not  allowed,  nor  the  citation  signed, 
by  the  chief  justice  of  the  Supreme  Court  of 
the  State  of  Colorado.  Second.  Because  no 
federal  ouestion  was  involved  in  the  case,  or 
appearea  or  was  raised  upon  the  record. 

It  is  essential  to  the  exercise  by  this  court 
of  revisory  jurisdiction  over  the  final  iudg- 
ments  or  decrees  of  the  courts  of  the  Stat4?s 
that  the  writ  of  error  should  be  allowed  either 
by  a  justice  of  this  court,  or  by  the  proper 
judge  of  the  state  court,  after  ascertaining 
by  an  examination  of  the  record  that  a  qucs- 

1S8  U.  & 


IBBO.  BVTLKB  T.  GiAX.  m-V. 

tloD  oognluble  ben  was  nude  and  decided  Colorado  pused  ■  Statute  authorizing  lbs 

In  the  Btate  court,  and  that  gncb  sHowance  appointmeDt    of  three   (upreme    court    com- 

WM  justified.    OUaton  t.  FUrrida,  79  U.  S.  migeionera  for  the  period  of  two  yeats,  uoleM 

0  Wall.  7TS  [IS:  7801.  Section  909  of  the  boodcf  relieved  or  discharged,  and  upoa 
Bevised  Statutfis  provides  that  the  citation  April  1,  1889,  enacted  a  aimilar  8tatut« 
shall  be  tigned  bj  the  chief  justice,  fudge  authorizing  the  appointment  of  like  commis- 
or  chancellor  of  the  court  Tendering  the  Judg-  aionenfortbe  period  of  four  years.  Hectiont 
ment  or  passing  the  decree  complained  ol,  ot  2  and  8  of  the  latter  Act  are  i«  follows : 

by  a  Justice  of  this  court;  and  It  wsa  held  uo_„  „    o.ij  „„™i_i,„„_  „K.n  k.  _  u 

in  BirUfAey^-  v.  /««■.  81  U.  8.  14  Wall.  88  .^^-  3-   8«ld  commlMloners  shall  be  «ub- 

[W>:  7931,  that  when  the  Supreme  Court  of  Je«  to  sudi  rules  and  orders  as  the  supreme 

a   State  is  compoBed  of   a  c^ief  justice  and  ">"«  ihall  from  time  totimo  adopt  for  their 

several  associat^   and  the  Judginent  com-  ^"'''"Tn*'  ""^  f'"  procedure  before  them; 

plained  of  was  rendered  by  sucE  court,  the  "^  •^"  examine  and  conaidw   together 

Wit  cwild  only   be   allowed   by   the   chief  ^f  ™POrt  upon  »uchc^Mflball  be  referred 

Jurtice  of  that  Murt  or  by  a  jJtice  of  this  ^^^"^  «7.^Z^^^Ji'l  "I^k^'^^T^'  tf^ 
'   ^j_l  '       '  perform  such  other  servlcea  as  the  court  gbali 

oI,th.  SUM  ol  Colondo  i.  u  lollow. :    -Tb.  ",1  iS^.Sf^b  ™™,  }"£.,      .J^nS 

Spremo  com  ibill  coD.Ut  ol  three  lodgti.  ff*"  ''»7      .      ooocur  tbm  q  ud  •«* 

•  i.)otltr  ol  whom  .toll   be  ueceinr?  to  ''  ""'•  i"""":  f^  ■  ai««>ntiog  oomioit 

lom  .  ioorum  or  pronounc  •  decUlJo.-  """  ™rl'i»wl«!  o»ke  .  repon.    Ewrf 

Aiuiby»ctlon8olttt.rtlol.ltl,pTOld«l  V^  ■^'    "'■'"«''»«'"  f"'»»P"- 

Uut:    "Tl.  Judge  h,,lng  the  .borUet  tem  !T'    f  ,"'"=""'  "  "",  'f'"  '»  ""•  "^ 

to  •em,  oot  boiling  hi.  olBoe  by  eppolnt-  '»•  »P'»'™  ?    '"•  ~mmtaioner  01  commr^ 

ment  0?  elootlon  to  111  •  VMmcj.  .hil   bo  ""J     .obm.tttog  the  "port,  .od  •  oltjt  on 

■be  chief  JuMlce.  end  dull  preilde  st  ill  ol  tb«  .nthoriUe.  re  led  on  In  .opport  ol  the 

tenni  ol  t£e  enpreme  court,  eld.  In  cue  ol  JP'"'?"'   .Tlu, court  nay  prondo  by  rule 

bie  .beenoe,  the  Judge  b»l,^g  In  Iko  nnnoer  £',  '  '•"'■'«  "'  "  °'?''  "W™' "?.?";"•' 

tbe  neit  ihirteet  torn  to  tern  dull  pnelde  t"''"  "  ?  "T    ^J".'  ''T?^  Thu  no 

ii  bl.  ele.!.-    Gen.  Blet.  Col.  1888,  p.  «.  "T. S?  L^h.'!  ™S,.  ^rti^T^'iSr™ 

It  eppeui  from  the  tee»td  tb«t  tb.  ohl.l  !"'".''''"',''"?■  ""!''  "»"■  moib... 

JtietlcJVu  .blent  when  tbli  writ  wu  .1-  '«JVf'«""'«'  "  ™°f"  "II'?!"'"-     ., 

lowed,  end  It  li  .Uted  by  coun»,l  tb.t  JMg,  j.^t^J",.  .h'.'^SrSHS"  l£  iSftl 

Bnyt,  who  «llowed  It,  b«l  the  ne«  iiboS  '""""d  »  the  cb.el  Juetice.  who  ihe^l  ley 

tori,  toi»rye,  ii  the  other  u«»;l.t«  ju.tlce  ""•»"  belore  the  oourj     The  court  mey 

wu  elected  to  Oil  .  Y««ncy.    It  i>  oertnlnly  JPP'O",  "'  nod.Iy.  or  reject  ay  .uci  opln- 

to  be  preenmcd  tbet /«*.  H.yt  wu,  u  he  I""     ,™°"'\"  f.S  '"""J^^P 

uainA  binaell  to  berSe  prbldlng  Judge  "  '"'""'  "  •"!'"'''«'l  "i?  "°?,'''S'  *" 

01  tb.  ooun  In  the  ;b«!uc;  ol  tbi  chill  "«!»  "J'"'"!^  "?  ,»'»Pfi,'^"  5?  P"; 
Ju«tlc«.  Tbe  Hret  ground  urged  lot  the  die-  "°  fS'S'..  j""""  »  5  j  f"/^  "1 
jnleeil  ol  tbe  writ  ol  error  fi  therelore  un-  ■'«  [  S  °  "3  "Z  "P?""''  "''  J«i>B»"« 
(^Qgljj,  .hall  be  rendered  In  tbe  ume  menner  md 

ThU  bring,  u.  to  couelder  whether  tbe  rcc-  »'"'  ""  "?"  ""«"  ""d  "ubject  to  tbe  «.». 

ord  belcr.  S.  «.  prewnt,  .  fed.r.1  quc.tlon  °r'f";Kr~°"„r,?£  .iiSfJf  .S^,!i°/ 

u  to  Justity  the  miinteo.noe  ol  the  writ.  "  '"  "»,  S"  ol  otter  opinion,  .nd  Jud,- 

And  it  mny  le  remuked  In  the  oot«!t,  tb.t  tbe  """  °'  °"  J"!"  ■  """,  '7'^  '»"  "ii"  ?; 

Etltlon  lor  .  writ  ol  error  lomu  ni  p.rt  ol  "';", "'»''  .""S  conuntaloner  prepujd  tb« 

:  r«iord  upon  which  nctlou  here  1.  Ukeu.  °Pl°'9"  ■?''„'";''     °°^^i             4.*''" 

J&nninj  t.  KrarJ.  138  U.  8.  18»  [88:  588]  ;  prov.l  and  .doptlon.  uid  by  tbe  concnrrenoj 

Olari   I    Pmniy:«,m„,  m   D.    S.    «»5  (85  »'  ,""?  ,V'"':  f'   yhjn.rer  the  court 

•nit  WarMdl  Ohag,.  91  U.  S.  8!0  \w.  fbail  reject  the  opinion  ol  tbeconuntaloner. 
^fA          '               ^"'        v,.™ui«.jjj  ^y  cauM.  tte  opinion  ol  the  court  ah.ll 

(Uillon.  1  and  8  ol  article  VI.  ol  tbe  Con-  "^  pnparri  and  a  like  proceeding  bad  In  all 

-Itntlon  ol  tb.  B,..,  ol  Colorado  read  tbu.:  ~^."  g^«  g^'.  ^f.-fsSl'S'li'  ^ 

BllSli"'^  iat^,:  Stir'anreTui?;,  S'  Jt'STS'^l'^^S.iST^^^ 

oeptu  In  the  ConMltution  otborilie  pro-  ">  •  *"  and  are  now  Kting  u  .neb  com- 

TlSod,  .h.11  l«  .oted  In  .  enprenre  coirt,  S™.i™  rfi   ™  „!°.?™i  ™  .tl SS 

dWrlct  court.,  county  court.  Jratio.  ol  tbi  I'^^JS.';',  ^  ,"  2S  "W,?^  ?»  ,!?.r^ 

pe.ce  ud  «icb  other  court,  ai  m.?  be  pro-  '?  '.'',•  *"",  !?i ","  J?.  ,?,.  ISJSlfS;; 

ildedbyhw,  '       '  J^""°,L"r      1        .;^      1  JSi.;' 

-Sec.    a.    Tb,  iupreme  court.  ..cept  a.  f,' "T^f™,-  S",;?  aa;  ,J  i^^J™!^ 

otherwlu    proTlded    In    tbia    Conatltution,  ,'i?7"f  '5"'!  °l'5f.  ^??.°'.P?'°S'!  l? 

•ball  hare  .ppellaf  Jorladlotlon  only,  which  '5';™""^°"-  'Z  rj""°i  ",'  ,S  S^te  Sftnt. 

dull   b.   oo-Sten.li.   with   tbe   State,  and  "?  !f  •  '••"?„'«  "»   P'*"""'"   '"  «"?' W 

•b.11  ban  a  general  Mperintending  oinirol  II*"; °;Ji"',5'fl."Z'?, f-      ^'ff^-^. 

oyer  all  Inlerfor  court,  nod.r  ,005  regul.-  '?"  J^"'^.",'  -ijundmentr-and  llat  -the 

Hon.  uid  limitation,  a.  may  be  pnacrlbld  by  "gbt  denied  In  tbi.  oaie  wu,  review  by  . 

law"    n*n     at«t    rini     liiss    n    aflf...  court,  created  and  existing  under  tbe  law  of 

JiT'  lam    ;   S~  '■        '  Ihc  land,  and  ciealed  lor  the  poipoae  ol  d.. 

\Mi.  .00.,  p.  MO.  tenntnlog  aucb  cootroversies. "    And   it    i. 

In   188T  th.  Legt.lature  of  tbe  State  of  contended  that,  connideriug  tbe  neture  of  th. 
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right,  the  Statute  and  the  course  pursued 
tinder  it  deprived  plaintiffs  in  error  of  due 
process  of  law  and  the  equal  protection  of 
the  laws. 

The  record  discloses  that,  after  the  cause 
was  assigned  to  the  commission  ^'for  consid- 
-eration  and  report  and  for  oral  argument  at 
such  time  as  said  commission  shall  order, " 
it  was  stipulated  and  agreed  by  the  parties 
that  the  cause  should  be  set  down  for  oral 
argument  on  a  certain  day.  And  it  is  no- 
where shown  that  any  objection  was  made  by 
plaintiffs  in  error  to  the  commissioners  act- 
ing, but  the  cause  proceeded  to  argument, 
report  and  Judgment,  without  question  as  to 
the  jurisdiction. 

An  application  was  then  made  to  the  su- 

f»rcme  court  for  a  rehearing,  and  a  brief  filed 
n  support  thereof,  and  the  authority  of  tlie 
commission,  or  of  the  supreme  court  in  its 
action  upon  the  commission's  report,  was  not 
T591     ®^^°  ^^^  impugned.     Counsel   frankly  ad- 
''  mits  that "  up  to  this  time,  no  attack  had  been 

made  a^inst  the  authority  of  the  commission 
or  against  the  right  of  the  court  to  accept 
and  adopt  the  work  of  the  commission  ;** 
but,  he  continues,  that  after  the  petition  for 
rehearing  in  this  case  was  denied,  the  objec- 
tion was  made  in  another  case  that  the  com- 
mission **  had  no  right  or  power  to  decide 
Judicial  controversies,  and  that  the  supreme 
court  had  no  right  or  power  to  base  its  final 
Judgment  on  the  report  or  recommendation 
of  the  commission.''  This  other  case  was 
entitled  BuUock  v.  McQerr,  and  will  be  found 
reported  in  28  Pac.  Rep.  980.  The  question 
<»ime  up  on  a  petition  for  a  rehearing,  which 
among  other  grounds  contained  the  follow- 
ing: **The  counsel  for  appellants  desire  to 
argue  the  validity  of  an  opinion  of  the  su- 
preme court  in  the  form  oi  an  indorsement 
or  ratification  of  the  commission  based  on  an 
oral  argument  heard  before  the  commission. " 
The  rulings  are  embodied  in  the  syllabus 
prepared  by  the  court,  as  follows: 

"1.  The  constitutionality  of  the  legislative 
Act  providing  for  a  supreme  court  commis- 
sion is  not  necessarily  involved  upon  the  pe- 
tition for  a  rehearing  of  a  cause  which  had 
been  referred  to  the  commission  in  pursu- 
ance of  said  Act. 

^2.  Courts  ordinarily  decline  to  determine 
the  constitutionality  of  legislative  enact- 
ments in  a  case  where  the  record  presents 
flome  other  and  clear  ground  upon  which  the 
Judg;ment  may  rest. 

"8.  The  supreme  court  alone  can  promul- 

Sate  opinions  and  render  judgments,  and  its 
uty  is  not  discharged  by  the  adoption  pro 
forma  of  the  conclusions  of  the  supreme 
court  commission. 

*'4.  The  privilege  of  being  heard  orally 
before  the  supreme  court  prior  to  final  judg- 
ment is  a  right  which,  though  subject  to 
reasonable  regulation,  cannot,  under  our 
practice,  be  denied  to  any  party  litigant 
making  seasonable  application  therefor.  ** 

Each  of  the  three  Judges  of  the  court  de- 
livered an  ODinion  and  the  general  subject 
was  largely  aiscussed,  and  reference  made  to 
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Stau  V.  NobU,  118  Ind.  350,  4  L.  R.  A.  851. 
where,  upon  an  application  for  a  writ  of  pro- 
hibition, the  Act  of  the  Legislature  of  Indi-  | 
ana  creating  such  a  commission  was  held  un- 
constitutional ;  and  to  PeopU  v.  Hayne,  88 
Cal.  Ill,  7  L.  R.  A.  848,  where,  upon  qua 
warranto^  the  Supreme  Court  of  California 
sustained  the  validity  of  the  commission; 
and,  in  addition  to  these  cases  of  a  direct  pro- 
ceeding against  the  commissioners  as  respond- 
ents, to  Chicago,  K,  d  W,  R,  Co.  v.  AbiUiu 
T.  8.  Co.,  ^  Kan.  97,  in  which  the  Supreme 
Court  of  Kansas,  upon  a  petition  for  rehear- 
ing, refused  to  consider  the  question  of  the 
constitutionality  of  a  similar  Act  and  denied 
the  rehearing  upon  the  merits.  The  opinions 
in  Bvllock  v.  mcOerr  appear  to  have  been 
announced  May  16,  1890,  and  on  the  same 
day  appellants  made  their  motion  t^&t  the 
supreme  court  grant  an  oral  argument  on  the 
merits  of  the  cause  and  that  the  remittitur 
be  stayed  in  the  meantime,  which  motion 
was  denied. 

We  are  not  informed  of  the  ground  upon 
which  this  denial  was  based,  but  we  pre- 
sume, in  the  light  of  BuUock  v.  MeQerr,  that 
the  supreme  court  considered  the  applic£.MoD 
to  be  heard  orally  as  coming  too  late ;  and 
it  is  quite  clear  that  the  constitutionality  of 
the  Act  providing  for  the  supreme  court 
commission  was  not  considered  to  bb  neces- 
sarily involved  and  was  not  passed  upon. 
Yet  we  are  asked  to  retain  this  cause  for  the 
purpose  of  deciding  that  question,  notwith- 
standing plaintiffs  in  error  acquiesc^  in  Um 
hearing  of  the  case  by  the  commission,  and 
stipulated  as  to  the  time  when  the  argument 
should  take  place  before  that  body ;  partici- 
pated in  that  argument;  petitioned  the  su- 
preme court  for  a  rehearing,  and  did  net 
moot  the  point  now  raised  until  after  the 
final  judgment  of  the  supreme  court  had  been 
pronounced  and  the  petition  for  reheuing 
had  been  overruled.  The  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  the 
State  of  Colorado,  on  the  ground  of  such 
statute  or  authoritv  being  repugnant  to  the 
Constitution,  treaties  or  laws  of  the  United 
States,  was  not  drawn  in  question  in  the 
Supreme  Court  of  Colorado,  and  that  court 
did  not  decide  in  favor  of  its  validity.  No 
title,  right,  privilege  or  immunity  under 
the  Constitution,  or  any  treaty  or  statute  ot 
or  commission  held  or  authority  exercised 
under,  the  United  States,  was  specially  set 
up  or  claimed  under  such  Constitution,  [U 
treaty,  statute,  commission  or  authority,  and 
no  decision  was  rendered  against  such  title, 
right,  privilege  or  immunity.  The  Supreme 
Court  of  the  State  confessedly  went  to  Judg- 
ment without  any  suggestion  that  a  fedenl 
question  was  presented  for  its  determinatioo, 
and  not  even  in  the  petition  for  rehearing 
was  anv  such  question  brought  to  the  atten- 
tion of  the  court.  And  the  disposition  of 
the  motion  that  oral  argument  be  permitted 
after  the  petition  for  rehearing  was  denied, 
did  not,  in  itself,  necessarily  involve  the  de- 
cision of  a  federal  question. 

We  cannot,  under  such  circumstances,  re- 
examine the  Judgment  and  orders  of  thit 
court,  and  th£  writ  of  error  mtut  be  dimnimi. 
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^J  -CHARLES  E.  WHITEHEAD,  Trustee,  etc, 
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E.  B.  8HATTUCK  bt  ix. 

(Bee  8.  a  Reporter's  ed.  146-160J 

When  iuit  in  equity  to  reeaver  land*  cannot  be 
brought — remedy  at  lauh-federal  practice— 
caeei  distinguished, 

V,  An  owner  in  fee,  as  trustee,  of  lands  tn  Iowa, 
has  a  plain,  adequate  and  complete  remedy  at 
law,  against  one  in  possession  claiming  title  under 
documents  which  are  fraudulent  and  void;  and 
he  need  not  resort  to  a  court  of  equity  to  estab- 
lish bis  right  or  to  put  him  in  possession. 

2.  Where  an  action  is  simply  for  the  recovery  and 
possession  of  specific  real  or  personal  property, 
or  for  the  recovery  of  a  money  judgment,  the  ac- 
tion is  one  at  law. 

Su  By  law  of  Congress,  suits  in  equity  shall  not  be 
sustained,  in  the  courts  of  the  United  States,  in 
any  case  where  a  plain,  adequate  and  complete 
remedy  may  be  had  at  law. 

4.  Holland  ▼.  ChoZIen,  UO  U.  S.  15  (28:52),  and  iZey- 
MOlds  v,CraiDford8ViXle  First  Nat,  Bank^  112  UJ9. 406 
(28:733),  distinguished. 

[No.  128.] 
Argued  and  Submitted  Jan,  6, 1891,    Decided 

Jan,  £6,  1891, 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
'Cm  District  of  Iowa,  dismissing  on  demurrer  a 
-suit  in  equity  to  quiet  the  title  of  plaintiff,  as 
trustee,  lo  land  in  the  County  of  Humboldt, 
Iowa.    Affirmed, 

...  Statement  by  Mr.  Juetiee  Field: 
•>  This  is  a  suit  in  equity  to  quiet  the  title 
of  the  plaintiff,  as  trustee  of  the  Des  Moines 
and  Fort  Dodge  Railroad  Company,  a  cor- 
poration of  Iowa,  to  certain  real  property  in 
the  County  of  Humboldt  in  that  State,  of 
the  value  of  five  thousand  dollars. 

The  bill  alleges  that  the  plaintiff  is  the 
•owner  in  fee  of  the  premises,  but  holds  the 
title  as  trustee  aforesaid ;  that  notwithstand- 
ing his  ownership  of  the  property  and  his 
right  to  its  immediate  possession  and  enjoy- 
ment, the  defendants  claim  title  to  it  and  are 
in  its  possession,  holding  the  same  openly 
and  adversely  to  him ;  that  their  claim  of 
title  and  ri^ht  of  possession  are  founded  upon 
a  pre-emption  ana  homestead  claim,  and  en- 
try thereunder,  made  in  the  United  States 
land  office,  a  certificate  of  such  entry  given 
by  that  oflSce,  and  a  patent  issued  by  the 
iJand  Department  of  the  United  States  of  the 
land  as  subject  to  entry;  and  also  upon  a 
subsequent  deed  of  the  Iowa  Homestead  Com- 
pany, the  grantee  of  the  Dubuque  and  Sioux 
City  Railroad  Company,  which  latter  com- 
pany claimed  title  under  the  Act  of  Congress 

NOTK.— As  to  cancellation  of  a  deed  or  a  contract^ 
4n  CQuily,  for  fraud,  concealment  or  misrepresenta' 
t4on,  see  note  to  Neblett  v.  Macfarland.  28:  471. 

AM  to  deed  avoided  in  equity,  by  frauds  iusanity^ 
druiilcenneftt,  duress,  undue  influence^  fraud  on  mar- 
riaoe;  from  ward  to  guardian:  from  heir  to  executor: 
cestui  que  trust  to  trustee;  imbecUUv^^-Boe  note  to 
Harding  ▼.  Sandy,  6: 420. 
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of  May,  1856,  making  a  grant  of  land  to 
Iowa  to  aid  in  the  construction  of  certain 
railroads  in  that  State,  and  a  certificate  of 
the  proper  officer  of  the  Land  Department  of 
the  United  States  setting  apart  the  lands  to 
that  company  as  a  portion  of  the  grant. 

The  bill  charges  that  the  claim  and  pre- 
tended title  of  the  defendants  are  without 
foundation  in  law  or  equity ;  that  they  sie 
made  in  fraud  of  the  rights  of  the  plaintiff ; 
that  the  pre-emption  and  homestead  claim, 
and  entry  thereunder,  and  Uie  certificate  oi 
entry  of  the  land  office,  and  the  patent  of  the 
United  States,  were  fraudulently  made,  giv- 
ing as  a  reason  therefor  that  the  land  thus 
entered  and  patented  was  not  at  the  time 
subject  to  entry  and  patent,  and  that  the  deed 
of  the  Iowa  Homestead  Company  conveyed 
no  title,  for  the  reason  alleged  that  the  land 
was  no  part  of  the  grant  to  the  State ;  and 
that  these  evidences  of  title  were  procured 
without  legal  right  and  in  violation  of  law, 
but  are  clouds  upon  the  plaintiff's  title,  and 
interfere  with  and  prevent  the  sale  of  his 
property.  He  therefore  prays  that  the  certifi- 
cate of  entry,  and  the  patent  of  the  land,  and 
the  certificate  of  the  Land  Department  that 
the  land  was  a  part  of  the  grant  to  the  State 
of  Iowa,  and  the  deed  of  the  Homestead 
Company,  may  be  annulled  and  canceled,  and 
the  cloud  upon  his  title  caused  thereby  re- 
moved, and  the  title  to  the  premises  be  es- 
tablished and  quieted  in  him. 

To  the  bill  the  defendants  demurred,  on 
the  ground,  among  others,  that  it  appeared 
from  it  that  the  plaintiff  had  a  plain,  speedy 
and  adequate  remedy  at  law,  by  ejectment, 
to  recover  the  real  property  described,  and 
that  it  showed  no  ground  for  equitable  relief. 
The  demurrer  was  sustained  by  the  court  be- 
low, and  a  decree  entered  dismissing  the  bill. 
From  this  decree  the  plaintiff  has  appealed 
to  this  court. 

Messrs.  C.  E.  Whitehead  and  J,  F,  Dun- 
combe,  for  appellant: 

Complainant  out  of  possession  may  under 
the  Iowa  Statute  maintain  this  action  to  quiet 
title  against  defendant  in  possession,  and  may 
include  a  prayer  to  recover  possession. 

Lees  V.  Wetmore,  68  Iowa,  170;  Wells  v. 
Miner,  25  Fed.  Rep.  5tt8;  Chapman  v.  Brewer, 
114  U.  a  170  (29:  87);  aark  v.  Smith,  38  U. 
S.  18  Pet  195-208(10:  123-127);  ife  2?r«fmVA:'f 
WiU,  88  U.  S.  21  Wall.  508.  519.  520  (22:  599. 
605);  VanNorden  v.  Morton,  99  U.  S.  378,  380 
(25:  453,  454);  Oummings  v.  Merchants  Ifat, 
Bank,  101  U.  S.  158,  157  (25:  903,  904);  Hol- 
land V.  Challen,  110  U.  S.  15  (28:  52);  lieynolds 
V.  Orattfordsoille  First  Nat.  Bank,  112  U.  S. 
405  (28:  733). 

Mr.  Chas.  A.  Clark*  for  appellees: 

The  demurrer  to  sppellant's  bill  was  right- 
fully sustained  by  the  court  below,  because 
appellant  does  not  plead  facts  showing  his  title. 

Story,  Eq.  PL  §§  207,  248,  250,  260. 261,  818, 
508,  780. 

The  appellant  by  his  bill  shows  that  he  is  %, 
trustee,  and  makes  no  showing  that  his  tnist  is 
of  such  nature  as  to  enable  him  to  proceed  with- 
out the  presence  of  his  cestui  que  trust, 

Carey  v.  Brovm,  92  U.  S.  172  (23:  469);  2 
Perry,  TrusU.  (dd  ed.)  ^  298,  299,  520,  521; 
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Pierson  v.  Armgtnmg,  1  Iowa,  282;  EoUand  v. 
Baker,  8  Hare,  72. 

A  statute  of  a  Territory  having  the  effect  to 
annul  the  right  of  trial  by  jury  in  the  federal 
courts  is  void. 

Whitehead  v.  EntwhisUe,  27  Fed.  Rep.  781 ; 
Webster  v.  Beid,  52  U.  8. 11  How.  460(13:  770). 

The  right  of  trial  by  jury,  guaranteed  by  the 
State  Constitution,  cannot  be  abrogated  or  en- 
croached upon  by  legislation. 

Baurose  v.  State,  1  Iowa,  874;  Santos,  State, 
2  Iowa,  165,  221;  State  v.  Kaufman,  51  Iowa, 
578;  McMartin  v.  Bingham,  27  Iowa,  286;  Mar- 
thcUltoum  V.  Forney,  61  Iowa,  584;  Henderson 
V.  Rainbow,  76  Iowa,  820;  QaUiera  v.  Peppers, 
76  Iowa,  522;  Eeokuk  d  JT.  W.  E.  Co.  v.  Don- 
nell,  77  Iowa,  225;  EsKelman  v.  Chicago,  R.  J, 
A  P.  R.  Co.  67  Iowa.  296;  KeUih  v.  DyereviHe, 
68  Iowa,  187;  Blair  T.  L,  d  L,  Co.  v.  Walker, 
50  Iowa.  876;  KiUian  v.  Emnghaus,  110  D. 
S.  568  (28:  246);  Hipp  v.  Babin,  60  U.  8.  19 
How.  271  (15:  638);  Parker  v.  Winnipiseogee 
Lake  C  A  W.  Mfg.  Co.  67  U.  8.  2  Black,  545 
(17;  883);  Grand  Chute  ▼.  Winegar,  82  U.  8. 
15  Wall.  878  (21: 174);  Oalt  v.  OaUaway,  29  U. 
S.  4  Pet.  882  (7:  876). 

[150]       jfr.  Justice  Field  delivered  the  opinion  of 
the  court : 

The  facts  set  forth  in  the  bill  of  the  plain- 
tiff clearly  show  that  he  has  a  plain,  ade- 
quate and  complete  remedy  at  law  for  the 
injuries  of  which  he  complains.  He  alleges 
that  he  is  the  owner  in  fee,  as  trustee,  of 
certain  described  lands  in  Iowa,  and  his  in- 
iuries  consist  in  this :  that  the  defendants  are 
in  the  possession  and  enjoyment  of  the  prop- 
erty, claiming  title  under  certain  documents 
purporting  to  transfer  the  same,  which  are 
fraudulent  and  void.  If  the  owner  in  fee  of 
the  premises  he  can  establish  that  fact  in  an 
action  at  law ;  and  if  the  evidences  of  the 
defendants'  asserted  title  are  fraudulent  and 
void,  that  fact  he  can  also  show.  There  is 
no  occasion  for  resort  to  a  court  of  equity, 
either  to  establish  his  right  to  the  land  or  to 
put  bim  in  possession  thereof. 

The  sixteenth  section  of  the  Judiciary  Act 
of  1789  (1  Stat.  82)  declared  "that  suite  in 
equity  shall  not  be  sustained  in  either  of  the 
courte  of  the  United  States,  in  any  case  where 
plain,  adequate  and  complete  remedy  mav  be 
Lad  at  law,"  and  this  provision  has  been 
carried  into  the  Revised  Statutes,  in  section 
728.  The  provision  is  merely  declaratory, 
making  no  alteration  whatever  in  the  rules 
of  equity  on  the  subject  of  legal  remedies, 
but  only  expressive  of  the  law  which  has 

Sovemea  proceedings  in  equity  ever  since 
^ ^     leir  adoption  in  the  courte  of  England.    The 

term  **  speedy"  as  used  in  the  demurrer  is 
embraced  by  the  term  **  complete"  in  the 
Stetute. 

The  Seventh  Amendment  of  the  Constitu- 
tion of  the  United  Stetes  declares  that  **in 
suite  at  common  law.  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  w  preserved." 
That  provision  would  be  defeated  if  an  action 
at  law  could  be  tried  by  a  court  of  eouity, 
as  in  the  latter  court  a  jury  can  only  be 
•ummoued  at  ite  discretion,  to  ascertain 
special  facte  for  ite  enlightenment.     Lewis 

874 


V.  Cocks,  90  U.  S.  28  Wall.  466.  470  [28:  7^ 
71]  ;  KiUian  v.  EbHnghaus,  110  U.  8.   568, 


578  [28 :  246,  248]  ;  Buzard  v.  Houston,  119 
U.  8.  847,  851  [80 :  451,  452].  And  so  it  hia 
been  held  by  this  court  **that  whenever  a 
court  of  law  is  competent  to  take  cognizance 
of  a  right,  and  has  power  to  proc^  to  a 
judgment  which  affords  a  plain,  adequate 
and  complete  remedy,  without  the  aid  of  a 
court  of  equity,  the  plaintiff  must  proved 
at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  jury."  Hipp  v. 
Babin,  60  U.  S.  19  How.  271,  278  [15 :  638. 
685]. 

It  would  be  difficult,  and  perhaps  impos- 
sible, to  stete  any  general  rule  whidi  would 
determine  in  all  cases  what  should  be  deemed 
a  suit  in  equity  as  distinguished  from  an 
action  at  law,  for  particular  elemente  may 
enter  into  consideration  which  would  take 
the  matter  from  one  court  to  the  other ;  but 
this  may  be  said,  that  where  an  action  is 
simply  for  the  recovery  and  possession  of 
specific  real  or  personal  property,  or  for  the 
recovery  of  a  money  judgment,  the  action 
is  one  at  law.  An  action  tor  the  recovery 
of  real  property,  including  damages  for 
withholding  it,  has  always  been  of  that  class. 
The  right  which  in  this  case  the  plaintiff 
wishes  to  assert  is  his  title  to  certain  real 
property;  the  remedy  which  he  wishes  to 
obtein  is  ite  possession  and  enjoyment ;  and 
in  a  contest  over  the  title  both  parties  have 
a  constitutional  right  to  call  for  a  jury. 

What  we  have  thus  said  will  be  sufficient 
to  dispose  of  this  case,  but  some  consideration 
is  due  to  the  argumente  of  counsel  founded 
upon  the  stetutes  of  Iowa,  and  the  principle 
supposed  to  have  been  established  by  thii 
court  in  the  decision  of  the  case  of  Moliand 
V.  Challeji,  110  U.  8.  15  [28:  52],  upon  which 
the  plaintiff  relies. 

The  Code  of  Iowa  enacte  that  ''an  action  [1« 
to  determine  and  quiet  the  title  to  real  prop- 
erty may  be  brought  by  anyone  having  or 
claiming  an  interest  therein,  whether  in  or 
out  of  possession  of  the  same,  against  any 
person  claiming  title  thereto,  though  not  in 
possession,"  implying  that  the  action. may 
be  brought  against  one  in  possession  of  the 
property.  And  such  has  been  the  construc- 
tion of  the  provision  by  the  courte  of  that 
State.  Lewis  v.  Soule,  52  Iowa,  11 ;  Lees  t. 
Wetmore,  58  Iowa,  170.  If  that  be  ite  mean- 
ing, an  action  like  the  present  can  be  main- 
teined  in  the  courte  of  that  Stete,  where 
equiteble  and  legal  remedies  are  enforced  by 
the  same  system  of  procedure,  and  by  toe 
same  tribunals.  It  thus  enlarges  the  poweia 
of  a  court  of  equity,  as  exercised  in  the  state 
courte,  but  the  law  of  that  Stete  cannot  con- 
trol the  proceedings  in  the  federal  courts,  lo 
as  to  do  away  with  the  force  of  the  law  of 
Congress  declaring  that  **  suite  in  equity  shall 
not  be  susteined  in  either  of  the  courts  of 
the  United  Stetes,  in  any  case  where  a  plain, 
adequate  and  complete  remedy  may  be  had 
at  law, "  or  the  constitutional  right  of  parties 
in  actions  at  law  to  a  trial  by  a  jury. 

The  Stete,  It  is  true,  may  create  new  rights 
and  prescribe  the  remedies  for  enforcing 
them,  and  if  those  remedies  are  substantially 
consistent  with  the  ordinary  modes  of  pro- 
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oeeding  in  equity,  there  is  no  reason  why 
they  should  not  be  enforced  in  the  courts  of 
the  United  States,  and  such  we  understand  to 
be  the  effect  of  the  decision  in  Clark  v.  Smith, 
88  U.  8.  18  Pet.  195  [10:  123],  and  Be  Brod- 
mick'$  WiU,  88  U.  8.  12  Wall.  503  [22:  5991. 
In  HoUand  v.  ChaUen,  110  U.  8.  15  [28 : 
62],  a  bill  was  filed  to  ouiet  title  under  a 
Statute  of  Nebraska,  which  provided  that  an 
action  might  be  brought  hy  any  person,  in 
possession  or  not,  claiming  title  to  real  estate, 
against  any  person  who  claimed  an  adverse 
estate  or  interest  therein,  for  the  purpose  of 
determining  such  estate  or  interest  and  quiet- 
ing the  title.  The  bill  alleged  that  the 
plaintiff  was  the  owner  in  fee  simple,  and 
entitled  to  the  possession,  of  the  real  property 
described.  It  then  set  forth  the  origin  of  his 
title,  and  alleged  that  the  defendant  claimed 
an  adverse  estate  or  interest  in  the  premises, 
and  tliat  this  claim  so  affected  his  title  as  to 
;]    render  a  sale  or  other  disposition  of  the 

groperty  impossible,  and  disturbed  him  in 
is  right  of  possession.  He  therefore  prayed 
that  the  defendant  might  be  required  to  show 
the  nature  of  her  adverse  estate  or  interest; 
that  the  title  of  the  plaintiff  might  be  ad- 
judged valid  and  quieted  as  against  her  and 
parties  claiming  under  her,  and  his  right  of 
possession  assured;  and  that  the  defendant 
might  be  decreed  to  have  no  estate  in  the 
premises  and  be  enjoined  from  in  any  manner 
injuring  or  hindering  the  plaintiff  in  his 
title  ana  possession.  The  defendant  demurred 
to  the  bill,  on  the  ground  that  the  plaintiff 
had  not  made  or  stated  such  a  case  as  entitled 
him  to  the  discovery  or  relief  prayed.  The 
court  below  sustained  the  demurrer,  dismissed 
the  bill,  and  the  case  was  brought  to  this 
court,  where  the  decree  was  reversed  and  the 
bill  sustained. 

It  was  urged  that  the  title  of  the  plaintiff 
to  the  property  had  not  been  by  prior  pro- 
ceedings fudicially  adiudged  to  be  valid, 
and  that  he  was  not  in  possession  of  the 
property,  the  contention  of  the  defendant  be- 
ing Uiat,  when  either  of  these  conditions  ex- 
isted, a  court  of  equity  would  not  interpose 
its  authorit;p^  to  remove  a  cloud  upon  the  title 
of  the  plaintiff  and  determine  nis  right  to 
the  possession  of  the  property.  The  court 
replied  that** the  Statute  of  Nebraska  en- 
larges the  class  of  cases  in  which  relief  was 
formerly  afforded  by  a  court  of  equity  in 

auieting  the  title  to  real  property.  It  au- 
lorizes  the  institution  of  legal  proceed- 
ings not  merely  in  cases  where  a  bill  of 
peace  would  lie,  that  is,  to  establish  the 
title  of  the  plaintiff  against  numerous  parties 
insisting  upon  the  same  right,  or  to  obtain 
repose  against  repeated  litigation  of  an  un- 
successful claim  by  the  same  party,  but  also 
to  prevent  future  litigation  respecting  the 
property  by  removing  existing  causes  of  con- 
troversy as  to  its  title,  and  so  embraces  cases 
where  a  bill  quia  timet  to  remove  a  cloud 
upon  the  title  would  lie." 

The  court  then  explained  that  a  bill  of 
peace  would  lie  only  where  the  plaintiff  was 
in  possession  and  his  ri^ht  had  been  success- 
fully maintained,  and  mat  the  equity  of  the 
plaintiff  in  such  cases  arose  from  the  pro- 
tracted litigation  for  the  possession  of  the 
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property  which  the  action  of  ejectment  at 
common  law  permitted ;  and  that  to  entitle  [154 
the  plaintiff  to  relief  in  such  cases  there 
must  be  a  concurrence  of  three  particulars — 
the  possession  of  the  property  by  the  plain- 
tiff, the  disturbance  oi  his  possession  by  re- 
peated actions  at  law  and  the  establishment 
of  his  ri^ht  by  successive  judgments  in  bis 
favor.  Ijpon  these  facts  appearing,  the  court 
would  interpose  and  grant  a  perpetual  in- 
junction to  ^uiet  the  possession  of  the  plain- 
tiff against  any  further  litigation  from  the 
same  source.  It  was  also  observed  that  a 
change  in  the  form  of  the  action  for  the  re- 
covery of  real  property  had  taken  place  from 
that  which  formerly  existed,  and  that  the 
judgment  rendered  in  such  cases  in  some 
btates  became  a  bar  to  future  litigation  upon 
the  subjects  determined ;  and  that  in  such 
cases  there  could  be  no  necessity  of  repeated 
adjudications  at  law  upon  the  right  of  the 
plaintiff,  as  a  preliminary  to  his  invoking 
the  jurisdiction  of  a  court  of  equitv  to  quiet 
his  possession  against  an  assertea  claim  to 
the  property.  The  court  also  explained  when 
a  bill  quia  timet  would  lie,  ana  in  what  re- 
spect such  a  bill  differed  from  a  bill  of  peace. 
It  was  brought,  it  said,  not  so  much  to  put 
an  end  to  vexatious  litigation  respecting  the 
property,  as  to  prevent  future  litigation,  by 
removing  existing  causes  of  controversy  as 
to  its  title.  It  was  designed  to  meet  antici- 
pated wrongs  or  mischiefs,  the  jurisdiction 
of  the  court  being  invoked  because  the  party 
feared  future  injury  to  his  rights  and  inter- 
ests. To  maintain  a  suit  of  this  character, 
it  was  said,  it  was  also  generally  necessary 
that  the  plaintiff  should  be  in  possession  of 
the  property,  and,  except  where  the  defend- 
ants were  numerous,  that  his  title  should 
have  been  established  at  law  or  be  founded 
on  undisputed  evidence  or  long-continued 
possession. 

The  Statute  of  Nebraska  authorized  a  suit 
in  either  of  these  classes  of  cases,  without 
anj  reference  to  any  previous  judicial  deter- 
mination of  the  validity  of  the  plaintiff's 
right,  and  without  any  reference  to  his  pos- 
session ;  and  the  court  pointed  out  the  many 
advantages  which  would  arise  by  allowing 
courts  to  determine  controversies  as  to  the 
title  to  property,  even  when  neither  party 
was  in  possession,  referring  particularly  to 
what  is  a  matter  of  every -day  observation, 
that  many  lots  of  land  in  our  cities  remain 
unimproved  because  of  conflicting  claims  to 
them,  the  rightful  owner  hesitating  to  place  rx5| 
valuable  improvements  upon  them,  and  others 
being  unwilling  to  purchase  them,  much  less 
to  erect  building  upon  them,  with  the  cer- 
tainty of  litieation  and  possible  loss  of  the 
whole;  and  observing  that  what  is  true  of 
lots  in  cities,  the  ownership  of  which  is  in 
dispute,  is  equally  true  of  large  tracts  of 
land  in  the  countiy  which  are  unoccupied 
and  uncultivated,  because  of  the  unwilling- 
ness of  persons  to  take  possession  of  such 
land,  ana  improve  it  in  the  face  of  a  disputed 
claim  to  its  ownership.  An  action  for  eject- 
ment, said  the  court,  would  not  lie  where 
there  is  no  occupant ;  and  if  no  relief  can  be 
had  in  equity  because  the  party  claiming 
ownership  is  not  in  possession,  the  land  must 
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continue  in  its  unimproved  condition.  It 
vraa  therefore  manifestly  for  the  interest  of 
the  community  that  conflicting  claims  to 
property  thus  situated  should  oe  settled,  so 
that  it  might  be  subjected  to  use  and  im- 
provement. It  was,  said  the  court,  to  meet 
cases  of  this  character,  that  statutes  like  the 
one  of  Nebraska  had  been  passed  by  several 
States,  and  there  was  no  good  reason  why 
Uie  right  to  relief  against  an  admitted  ob- 
struction to  the  cultivation,  use  and  improve- 
ment of  lands  thus  situated  in  the  States 
should  not  be  enforced  by  the  federal  courts 
when  the  controversy  to  which  It  might  give 
rise  was  between  citizens  of  different  States. 
All  that  was  thus  said  was  applied  simply 
to  the  case  presented  where  neither  party  was 
in  possession  of  the  property.  No  wora  was 
expressed  Intimating  tttat  suits  of  the  kind 
could  be  maintained  in  the  courts  of  the 
United  States  where  the  plaintiff  had  a  plain, 
adequate  and  complete  remedy  at  law ;  and 
such  inference  was  specially  guarded  against. 
Said  the  court:  **No  adequate  relief  to  the 
owners  of  real  property  against  the  adverse 
claims  of  parties  not  In  possession  can  be 
given  by  a  court  of  law.  If  the  holders  of 
such  claims  do  not  seek  to  enforce  them,  the 
party  in  possession,  or  entitled  to  posses- 
sion— the  actual  owner  of  the  fee — is  help- 
less in  the  matter,  unless  he  can  resort  to  a 
court  of  eq^uity.  It  does  not  follow  that  by 
allowing,  m  the  federal  courts,  a  suit  for 
relief  under  the  Statute  of  Nebraska,  contro- 
versies properly  cognizable  in  a  court  of  law 
will  be  drawn  into  a  court  of  equity.  There 
[156]  can  be  no  controversy  at  law  respecting  the 
title  to  or  right  of  possession  of  real  prop- 
erty, when  neither  of  the  parties  is  in  pos- 
session. An  action  at  law,  whether  in  the 
ancient  form  of  ejectment  or  in  the  form  now 
commonly  used,  will  lie  only  against  a  party 
in  possession.  Should  suit  be  brought  in 
the  federal  court,  under  the  Nebraska  Stat- 
ute, against  a  party  in  possession,  there 
would  oe  force  in  the  objection  that  a  legal 
controversy  was  withdrawn  from  a  court  of 
law ;  but  that  is  not  this  case,  nor  is  it  of 
such  cases  we  are  speaking."  It  is  thus  seen 
that  the  very  case  that  is  now  before  us  is 
excepted  from  the  operation  of  the  ruling  in 
Holland  v.  C/utllen,  or  at  least  was  designedly 
left  open  for  consideration  whenever  similar 
relief  was  sought  where  the  defendant  was 
in  possession  of  the  property. 

Nor  can  the  case  oi  Reynolds  v.  OrawfordB- 
fdlle  First  NaL  Bank,  112  U.  S.  405  [28: 
738],  be  deemed  to  sustain  the  plaintiff's 
contention.  It  was  there  onl  v  held  that  the 
legislation  of  the  State  may  be  looked  to  in 
order  to  ascertain  what  constitutes  a  cloud 
upon  a  title,  and  that  such  cloud  could  be 
removed  by  a  court  of  the  United  States  sit- 
ting in  equity  in  a  suit  between  proper  par- 
ties. The  question  did  not  arise  as  to  whether 
the  plaintiff  had  a  plain,  adequate  and  com- 
plete remedy  at  law,  but  whether  a  suit  to 
remove  the  cloud  mentioned  would  lie  in  a 
federal  court.  Nothing  was  intended  at  vari- 
ance with  the  law  of  Congress  excluding  the 
iurisdiction  of  a  court  of  equity  where  there 
IS  such  a  full  remedy  at  law,  or  in  conflict 
with  the  constitutional  guaranty  of  the  right 
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of  either  party  to  a  trial  by  Jurr  in  such 
cases.  In  Frost  ▼.  Spitky,  121  IL  8.  598, 
557  [80:  1010,  1012],  subsequently  decided, 
the  court  referred  to  HoUand  ▼.  ChalUn^  sm 
authorizing  a  bill  in  equity  to  quiet  title 
in  the  Circuit  Court  of  the  United  States  fdi 
the  District  of  Nebraska  by  a  person  not  in 
possession  **  if  the  controversy  is  one  in  which 
a  court  of  equity  alone  can  afford  the  relief 
prayed  for,"  recognizing  that  the  decision 
in  that  case  went  only  to  that  extent. 
Judgment  affirmed. 
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Compromise— settlement  of  pending 
on  petition. 


L  Upon  the  fftots  of  this  case,  the  oompromlM 
mentioned  in  the  opinion  oovered  an  the  mattoi 
in  controversy  in  the  case,  and  was  so  uodentood 
by  the  parties,  and  they  are  bound  by  it^ 

S.  Although  a  settlement  of  a  pendlnsr  suit  shoull 
usually  be  brpuirht  before  the  court  by  a  erom- 
biU  or  supplemental  answer,  yet  a  decree  esttN 
Ushlnff  sucdi  a  settlement  may  be  rendered  upoa 
petition  only,  where  no  objection  was  raised  to 
this  couipe  until  after  the  decree  was  rendered, 
and  where  both  parties  appeared  in  the  matter  of 
the  petition  and  contested  as  to  the  extent  of  tbs 
settlement. 

[Nos.  189,  140,  141,  142.1 

Argued  and  Submitted  Jan,  9,  1891,    Deddsi 

Jan,  t6,  1S91. 

APPEALS  from  decrees  of  the  Circuit  Coart 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri,  establishing  a  settlement  be- 
tween the  parties.    Affirmed, 

Statement  by  Mr,  Chief  Justice  Fullsr: 
These   cases,   as    stated    in   substance  bj 
counsel,  may  be  described  as  follows: 

(1.)  On  October  10,  1885,  the  Cedar  Vallcj  P 
Land  and  Cattle  Company,  Limited,  an  £n£- 
lish  corporation,  filea  its  bill  against  Wil- 
liam N.  Ewing  and  James  M.  Cobum  in  the 
Circuit  Court  of  the  United  Stotes  for  the 
Western  District  of  Missouri,  alle^ine  that 
Stewart  and  others,  having  ascertamea  that 
the  defendants  were  willing,  in  conjunction 
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with  tbem,  to  subscribe  to  the  capital  stock 
of    the    corporation    when    formed,    agreed 
among  themselves  to  become  the  promoters 
of  a  corporation  for  the  purpose  of  purchas- 
ing a  ranch  with  the  cattle  and  horses  there- 
on, then  the  property  of  one  Munson,   and 
situated  in  the  State  of  Texas ;  that  the  name 
of  the  corporation  was  to  be  the  Cedar  Valley 
Land  and  Cattle   Company,    Limited,    and 
that  plaintiff  is  the  identical  corporation  in 
contemplation ;   that    the    corporation     was 
formed  January  7,  1885,  and  in  the  preceding 
December   Stewart,  Burnett,    Campbell  and 
Fisher,  styling  themselves  plaintiff's  direct- 
ors and  acting  as  plaintiff's  promoters,  be- 
lieving that  defendants  were  willing  to  under- 
take and  assume  the  trust  in  behalf  of  the 
Sroposcd  corporation,  directed  and  requested 
efendants  to  buy  the  ranch,  land  and  cattle 
from  Munson  for  plaintiff  at  the  very  lowest 
terms,   and   defendants    accepted  the   trust; 
that  on  December  31,  1884,    defendants,    in 
the  name  of  Ewing,  in   pursuance   thereof, 
concluded  negotiations  with  Munson  for  the 
ranch,  and  purchased  it   for  plaintiff,   and 
Ewing  entered  into  a  written  contract  with 
Munson,  which  is  set  out  at  length  in  the 
bill ;  that  this  contract  was  made  for  and  in 
behalf  of  plaintiff,  in  contemplation  of  cor- 
porate existence,  as  was  the  employment  of 
Ewing  by  the  promoters  and  the  contract  of 
purchase,  and  with   the    intention   that  the 
contract  should  be  adopted  by  the  corporation 
when  formed  and  inure  to  its  benefit ;  that 
said  contract  was  so  adopted  and  the  corpora- 
tion proceeded  to  carry  the  same  out,  and 
complied  with  all  the  terms  and  conditions 
of  the  contract,  including  the  payment  of  the 
sums    of    money    therein    provided,    being 
$100,000  remitted  December  31, 1884,  $140,000 
May  5,  1885,  and   $180,000  June   18,    1885, 
which  moneys  were  intrusted  to  the  defend- 
ants to  make  such  payments ;  and  that  Ewing, 
on  the  31st  of  December,  1884,  made  a  dec- 
laration of  trust  that  the  $100,000  to  be  paid 
on  that  day  was  the  property  of  the  plaintiff. 
Plaintiff   further   averred    that  in    August, 
1885,  it  learned  that  Cobum  and  Ewing  had 
secretly  agreed  with  Munson  for  a  commis- 
sion for  selling  said  property,  and  had  re- 
ceived about  $40,000  from  him  on  that  ac- 
count, which  was  retained  out  of  the  moneys 
remitted,  and  that  defendants  agreed  to  pay 
Munson  for  some  of  his  cattle  about  $18,000 
more  than  he  had  at  first  been  willing  to  sell 
for ;  and  furtlier,  that  defendants,  out  of  the 
cash  sent  them  by  the  Company  with  which 
to   pay    Munson,  had   retained   the  sum  of 
$60,000,  and  in  lieu   thereof  had   conveyed 
to  him  a  lot  and  building  in  Kansas  City, 
belonging   to   them,  worth    not   more   than 
$45,000.     The  bill   prayed  for  a  decree  for 
such  amount  as  defendants  might  be  found 
to  have  received,  upon  an  accounting,  etc. 
Tlie  defendants  answered,  denying  that  they 
were  promoters  of  said   corporation,  and  al- 
leging that  all  their  agreements  and  arrange- 
ments as  to  the  character  in  which  they  should 
act   in  the  purchase  of  said   ranch   property 
were  injide  with  Burnett,  one  of  the  persons 
named  as  a  promoter  and  director  in  tlie  bill, 
and  that  Burnett  knew  that  the  defendants 
would  be  paid  a  commission  by  Munson,  and  I 
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that  the  defendants  were  openly  engaged  in 
the  business  of  selling  such  property  for  a 
compensation,  and  that  the  services  rendered 
by  defendants  involved  much  labor  and  were 
reasonably  worth  a  larger  amount  than  was 
received.  The  answer  also  alleged  that 
plaintiff  acquired  said  ranch  for  $100,000 
less  than  its  actual  market  value;  and  that 
the  only  connection  which  defendants  had 
with  said  corporation  was  that  after  it  had 
been  organized,  Ewing  subscribed  to  its  cap- 
ital stock,  pursuant  to  a  contract  by  which 
he  was  appointed  its  manager  for  the  term 
of  five  years. 

Exceptions  were  filed  to  the  sufficiency  of 
this  answer,  which  were  referred  to  a  special 
master   for  examination   and   report.     This 
report  was  made  and  the  exception  set  for 
hearinsr.     The  appeal  in  this  case  is  No.  189. 
(2.)  "On   December  8,    1885,    Coburn  and 
Ewing  filed  a  cross-bill   against  the  Cattle 
Company,  by  leave,  which  alleged  that  they 
for  a  number  of  years  had  been  partnei-s  in 
the  business  of  selling   property  as  brokers    [191 
and  for  a  commission,  and  that,  at  all  the 
times  mentioned  in  the  plaintiff's  bill,  they 
had  the  ranch  in  their  charge  for  the  purpose 
of  selling  the  same  under  an  agreement  for  a 
reasonable  compensation  to  be  paid  them  by 
Munson ;  that   Burnett,  knowing    this   fact, 
made  an  agreement  with  them  to  procure  a 
purchaser  for  said   property   if  they  would 
share  their  commission  with  him ;  that  after- 
wards they  were  directed  by  Burnett  to  buy 
the  property  upon  terms  and  conditions  and 
at  specified  prices  known  to  him ;  that  they 
entered  into  the  contract  with  Munson  pur- 
suant  to  directions  from   Burnett,  and   ex- 
pended a  large  amount  of  time  and  labor  in 
the   transacti(  D,  a  reasonable  compensation 
for  which  was  alleged   to  be   $50,000;  and 
that  some  months  afterwards,  the  corporation, 
having  been  organized  in  the  meantime,  en- 
tered into  an  agreement  with   Coburn  and 
Ewing,  that,  if  they  would  subscribe  $100,000 
to  its  capital  stock,  it  would  appoint  Ewing 
its  manager  for  the  period  of  five  years  at  a 
stipulated  salary,  which  proposition  was  ac- 
cepted, the  sum  of  $50,000  paid  on  account 
of  such  subscription,  and   the  appointment 
accordingly   made.     The    cross-bill    further 
alleged  that  said  corporation  had  attempted 
to  annul  the  contract  so  made  with  Ewmg, 
and  without  offering  to  cancel  said  subscrip- 
tion or  to  return  any  part  of  the  money  paid 
on  account  thereof,  or  tendering  or  offering 
to  pay  the  reasonable  and  expected  profit 
arising  from  said   contract,  had   sought  to 
sequester  said  stock  and  had  refused  to  per- 
mit its  transfer  on  its  books ;  and  that  the 
market  value  of  said  stock  was  $125,000,  and 
the  reasonable  and  expected  profit  arising  out 
of  said  contract  was  $20,000. 

The  cross-bill  prayed  for  an  answer  to  cer- 
tain separate  interrogatories  directed  to  mat- 
teis  peculiarly  within  the  knowledge  of  the 
corporation,  and  that,  upon  it  appearing  to 
the  court  that  Cobum  and  Ewing  were  en- 
titled to  be  paid  a  reasonable  compensation, 
and  that  it  was  the  duty  of  the  corporation 
to  pay  the  same,  the  court  might  decree  it 
to  Coburn  and  Ewing,  and  that  the  corpora- 
tion might  be  requir^  to  pay  them  the  value 
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of  tlieir  stock,  less  any  sum  that  might  be 
unpaid  thereon,  and  to  pay  to  Ewing  the 

'2001  '^°^  ^^  $20,000  on  account  of  his  contem- 
plated  profit  out  of  the  contract  appointing 
him  manager  of  the  corporation,  and  also 
for  general  relief.  To  this  cross-bill  the 
Cattle  Company  filed  a  demurrer.  The  ap- 
peal in  this  case  is  ^o.  142. 

(8.)  On  October  6,  1885,  Cobum  and  Ewing 
filed  their  bill  against  the  Cattle  Company 
and  G^rge  D.  Fisher  in  the  Circuit  Court 
of  Jackson  County,  Missouri,  which  alleged 
that,  in  March,  1885,  Ewing  proposed  to  the 
defendant  Company,  on  behalf  and  in  the 
name  of  Cobum  and  Ewing,  to  subscribe 
for  two  thousand  shares  of  its  capital  stock, 
of  the  par  value  of  $50  each,  upon  the  con- 
dition that  Ewing  should  be  appointed  man- 
ager of  the  Company  for  the  period  of  five 
years ;  that  this  proposition  was  accepted  and 
Ewing  appointea  accordingly  by  the  direct- 
ors of  the  corporation,  and  thereupon  Cobum 
and  Ewing  subscribed  for  the  two  thousand 
shares  and  paid  $50,000  in  full  of  all  assess- 
ments or  calls  which  had  been  made  on  said 
stock,  and  certificates  had  been  issued  to 
them  accordingly;  that  Ewing  entered  upon 
the  duty  of  manager  and  had  been  continu- 
ously employed  therein  ever  since ;  and  that 
on  September  7,  1887,  the  corporation  at- 
tempted to  cancel  and  terminate  the  appoint- 
ment of  Ewing  as  such  manager  by  written 
communication,  setting  forth  Uiat  "  in  conse- 
quence of  the  facts  whidi  have  come  to  the 
knowledge  of  the  board  of  directors  connected 
with  your  purchase  from  Mr.  Munson, "  tliey 
had  decided  to  annul  his  appointment,  and 
that  Fisher  was  authorized  to  take  charge  of 
the  Company's  property,  and  requested  the 
delivery  of  the  same  to  him  accordingly. 
The  bill  also  alleged  that  there  were  peculiar 
reasons  of  fitness,  etc. ,  for  the  employment 
of  Ewing,  and  that  Cobum  and  Ewing  would 
not  have  subscribed  or  taken  any  shares  in 
the  capital  stock  but  for  the  contract  to  ap- 
point Ewing  manager ;  that  Ewin^  had  faith- 
fully performed  all  his  duties  and  had  at  no 
time  given  the  Company  any  Just  cause  for 
terminating  his  appointment;  and  that  the 
contract  was  of  great  value  to  Ewing,  and 
would  yield  him  a  sum  aggregating  $20,500 
for  the  unexpired  portion  thereof.  And  the 
bill  further  alleged  that  Fisher  was  under- 
taking to  prevent  Ewing  from  performing 
his  functions  as  manager,  and  to  take  out  of 

.201]  his  possession  all  property  in  his  hands  as 
such,  without  offering  to  pay  or  refund  the 
value  of  the  stock  to  Uobum  and  Ewing,  or 
the  reasonable  damages  accruing  to  Ewing 
by  reason  of  the  refusal  of  the  Company  to 
further  perform  its  contract  with  him,  and 
without  releasing  or  indemnifying  him  for 
certain  liabilities  he  had  incurred,  and  for 
which  he  was  personally  liable,  on  account 
of  the  Company,  to  all  of  which  compensa- 
tion, reimbursement  and  indemnity  Cobum 
and  Ewing  alleged  themselves  entitled  before 
Ewing  could  be  discharged  from  said  ap- 
pointment; and  an  injunction  was  prayed 
accordingly. 

This  cause  was  removed  to  the  United 
States  Circuit  Court  for  the  Western  District 
of  Missouri,  and  the  corporation  answered, 
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alleging  that  no  such  contract  was  made  for 
the  appointment  of  Ewing,  but  that  the  sub- 
scription  of  Cobum  and  Ewing  to  the  capital 
stock  was  unconditional ;  and  that  Ewing 
was  appointed  as  manager,  but  aa  an  entirely 
separate  and  distinct  transaction.  It  was  ad- 
mitted that  said  appointment  was  canceled 
and  terminated  by  the  notice  mentioned  in 
the  bill,  and  the  grounds  for  such  action  wen 
set  forth  as  resting  practically  on  the  same 
facts  alleged  in  the  bill  of  the  Company  in 
No.  189.    The  appeal  in  this  case  is  No.  140. 

(4.)  On  November  23,  1885,  the  Cattls 
Company  filed  a  cross-bill  setting  forth  the 
alleged  employment  of  Cobum  and  Ewing 
on  l^half  of  the  intended  corporation ;  m 
making  of  the  contract  with  Munson;  that 
Cobum  and  Ewing  had  received  a  commission 
from  Munson  secretly ;  the  transactions  as  to 
the  property  in  Kansas  City,  and  the  alleged 
overpayment  in  the  purchase  of  cattle ;  tht 
cancellation  of  Ewing*s  aopointment  by 
reason  of  the  premises;  and  alleging  that 
Ewing  had  done  acts  in  hostility  to  ue  in- 
terests of  the  corporation,  which  would  he 
imperiled  if  he  were  allowed  to  mana^  the 
same.  An  injunction  was  prayed  restraining 
Ewin^  from  acting  as  sucn  manager  and  in 
anywise  interfering  with  the  property  of  said 
corporation. 

Cobum  and  Ewing  answered,  averring  sub- 
stantially^ the  same  facts  disclosed  in  their 
answer  m  No.  189,  their  cross-bill  in  Na 
142  and  their  original  bill  in  No.  140.  The 
application  of  Cobum  and  Ewing  and  of  the 
Cattle  Company  for  temporary  injunctions  [M 
came  on  for  hearing  in  December,  1885,  and 
the  circuit  court  made  an  order  granting  the 
temporary  injunction  prayed  for  in  the  cross- 
bill of  the  Cattle  Company.  The  appeal  in 
this  case  is  No.  141. 

The  record  in  No.  141  discloses  that  upon 
the  cross-bill  there  was  filed  an  afiSdavit  and 
exhibits,  which  showed  that  a  suit  had  been 
commenced^ by  Cobum  and  Ewing  a^niinst 
the  Cattle  Company  in  a  state  court  of  Jexas 
and  an  injunction  obtained,  which,  upon  the 
removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Texas,  was  dissolved  by  Judge  McCormick, 
upon  the  ground  that  where  it  appeared  that 
plaintiffs  bad  been  employed  to  purchase  a 
ranch  and  cattle,  and  had  secretly  received 
from  the  seller  a  commission,  and  where  one 
of  them  had  afterwards  obtained  employment 
from  the  Company  as  the  manager  of  the 
ranch  and  herd,  without  disclosing  the  facta, 
the  Company  had  ^ood  cause  for  removing 
him  from  a  position  obtained  under  such 
circumstances.  The  opinion  is  reported  in 
25  Fed.  Rep.  791. 

June  19,  1886,  the  Cattle  Company  filed  in 
each  of  said  causes  the  following  ^petition 
for  a  decree :" 

**Now  comes  The  Cedar  Valley  Land  and 
Cattle  Company,  Limited,  a  party  to  the 
above-mentioned  suits,  and  petitions  the 
court  to  enter  an  order  or  decree  in  each  of 
said  coses  showing  that  the  matters  in  con- 
troversy therein  have  all  been  settled  and 
compromised  by  the  parties  and  are  decreed 
and  adjudged  to  be  finally  settled,  and  order- 
ing that  all  the  said  cases  be  dismissed,  the 
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plaintiff  in  each  to  pay  costs  therein,  and 
uiat  the  sureties  on  the  injunction  bond  given 
by  this  petitioner  be  discharged. 

''And  in  support  of  this  application,  the 
petitioner  files  nerewith  true  copies  of  the 
written  correspondence  between  the  parties, 
embodying  their  agreement  of  compromise, 
and  on  the  hearing  of  this  petition  will  pro- 
duce the  originals  thereof;  also  affidavit  of 
Qeorge  Dixon  Fisher." 

The  correspondence  was  as  set  forth -in  the 
margin.* 

3]  The  affidavits  of  Messrs.  Fisher,  McCrary 
and  Field  were  also  filed  on  behalf  of  ap- 

-_  pel  lees. 

^J  Fisher  stated  that  about  the  29th  of  April, 
1886,  he  called  upon  Cobum  and  submitted 

15] to  him  the  form  of  a  bond  to  be  given  by 
Cobum  and  Ewing  in  pursuance  of  the  terms 
of  the  compromise,  to  bind  said  firm  not  to 

i61  buv  up  or  otherwise  molest  any  of  the  range 
privileges  of  the  Company.  The  form  of  the 
bond  had  been  changed  by  striking  out  the 

^]  words  **a8  part  and  parcel  of  the"  in  the  sec- 
ond line,  and  inserting  in  place  thereof  *'in 

^^  accordance  with  the  terms  of  our  letter  of 

J  date  Februarv  27,  1886,  accepting  terms  of 

compromise,"  and  Cobum  added  tiie  foUow- 

9 J  ing  words :  **of  all  pending  litigation."  The 
first  sentence  of  the  proposed  bond  was  there- 
fore amended  so  as  to  read  as  follows :    **  That 

91  for  a  good  and  valuable  consideration  and  in 
accordance  with  the  terms  of  our  letter  of 

X]  date  Febmary  27,  1886.  accepting  terms  of 
compromise  of  all  pending  litigation  between 
us  and  the  Cedar  Valley  Land  and  Cattle 


Company,  Limited,  etc."  Affiant  added  thai 
he  was  present  as  a  member  of  the  board  of  [212 
directors  of  the  Cattle  Company  when  the 
proposition  of  compromise  was  agreed  upon,  [213 
and  that  it  was  intended  that  the  same  should 
be  a  full  and  final  settlement  of  all  pending 
litigation  between  the  parties.  The  original 
paper  referred  to  was  attached. 

Mr.  McCrary  testified  that  he  had  principal 
charge  on  behalf  of  the  Company  of  the 
negotiations  for  compromise  and  settlement 
between  the  parties;  that  the  Company  and 
its  counsel  tnroughout  the  negotiations  in- 
sisted that  any  settlement  made  should  end 
the  litigation,  and  the  final  proposition  made 
by  the  Company  February  11  and  12  was  not 
intended  to  be  any  departure  from  this  con- 
dition, but  on  the  contrary  was  submitted  br 
this  affiant  as  a  proposition  *'to  end  the  liti- 
gation," as  appears  by  the  letter  transmitting 
me  same;  that  neither  he  nor  the  Company 
ever  for  a  moment  intended  to  settle  the 
claims  of  the  Company  against  Cobum  and 
Ewing,  leaving  their  claims  against  it  to  bo 
further  litigated,  and  if  Cobum  and  Ewing 
or  their  counsel  had  such  an  intention,  it  waa 
unknown  to  this  affiant  at  the  time  the  settle- 
ment was  entered  into ;  that  as  soon  as  affiant 
heard  an  intimation  that  it  might  be  claimed 
that  the  settlement  did  not  cover  all  the 
matters  in  litigation,  he  wrote  Cobum  and 
Ewing  the  letter  of  February  27.  1886,  which 
was  written  the  same  day  the  acceptance  of 
the  proposition  of  compromise  was  received, 
and  before  any  steps  were  taken  on  behalf  of 
the  Company  by  affiant  to  carry  the  same  out ; 


•••Received  November  12, 1885. 

^Karnes  and  Waters  will  reoommend  any  one  of 
Che  foUowing  oompromffles: 

••I.  C.  &  K  to  be  paid  back  the  money  for  their 
•tock.  say  SSO,000. 

••a  ft  E.  to  pay  back  the  sum  of  $40,000. 

**The  Company  to  enter  its  appearance  in  a  suit 
to  be  brought  by  0.  Sc  £.  to  determine  the  value  of 
their  services  and  commission  in  purchase  of  prop- 
erty,leaving  out  all  transactions  between  CAB. 
and  w.  B.  M. 

**2.  The  Ck)mpany  to  allow  CAB.  $25,000  as  their 
commissions  for  the  purchase  of  the  ranch.  CSfK, 
to  pay  balance  of  $A0,000,  Company  to  pay  back 
Amount  of  stock,  each  party  to  pay  costs  made  by 
themselves. 

•*&.  Arbitrate  by  three  persons,  one  selected  by 
«aoh,  they  to  choose  a  third,  what  their  services 
ehall  be,  and  the  Company  then  to  pay  the  amount 
•et,  C.  &  £.  to  pay  $40,000  &  Company  to  pay  amount 
of  stock. 

**Bither  proposition  to  be  finality  as  to  all  the 
matters  embraced  in  the  bill  filed  by  the  Company 
«.  a  *  B." 

Response  to  the  propoitiHon  of  Waten  and  ITames, 
Attorneys  for  Cobwm  dt  Ewing. 

^Adamsand  Field  and  Geo.  W.  McCrary  will  rec- 
ommend to  their  client,  the  Cedar  Valley  Land  ft 
Cattle  Company,  a  settlement  with  Cobum  and  Bw- 
Ing  as  follows: 

^  C.  &  B.  to  be  allowed  for  their  stock  what  they 
liave  paid  on  It. 

••2.  C.  &  B.  to  pay  back  to  the  Company  the  sum 
of  i40,00a 

*•&.  Bwinff  to  surrender  management. 

^4.  This  settlement  to  be  a  full  and  final  adjust- 
ment of  all  the  controversies  between  the  parties 
«nd  of  all  claims  of  either  party  against  the  other. 

**&  No  delay  of  legal  proceedings  in  consequence 
of  these  negotiations,  unless  by  an  agreement  the 
eontroversies  are  ended. 

••This  proposition  involves  the  surrender  of  the 
Company's  claim  for  the  profit  on  the  sale  of  the 
Delaware  Street  property,  to  which  we  think  it  en- 
titled,  and  which  will,  we  suppose,  amount  to  about 
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the  sum  of  $15,000,  as  well  as  other  claims  set  forth 
in  its  biU. 

••And  it  involves  also  the  allowance  for  the  stock 
of  C.  &  B.  of  (about  $10,000  more  than  its  present 

'^These  are,  therefore,  the  most  favorable  terms 
we  can  recommend,  and  under  no  circumstances 
can  we  advise  the  payment  of  commissions  to  C.  ft 
B.  or  any  waiver  of  the  Company^  right  to  defend 
against  any  claim  that  they  may  make  on  this  ac- 
count." 

From  appeUante*  to  appeUeet*  eoimasl,  December  n^ 

1886, 

••In  the  matter  of  controversy  between  the  Cedar 
Valley  Land  and  Cattle  Company  and  Mess.  Cobum 
&  Ewing  it  must  have  been  observed  that  I  have 
not  seemed  quite  in  accord  with  thoee  associated 
with  me.  I  have  always  felt  inclined  to  some  ami- 
cable adjustment,  and  regretted  when  I  was  direct- 
ed to  terminate  rather  summarily  the  negotiations 
to  that  end  undertaken  a  few  weelcs  ago.  I  have 
now  taken  the  liberty  of  addressing  you  this  note 
entirely  upon  my  own  responsibility,  and  I  am  in- 
duced to  (10  so  by  a  statement  made  to  me  by  Mr. 
Gage,  a  mutual  friend  of  both  parties,  to  the  effect 
that  he  understood  Mr.  Fisher  that  the  terms  pro- 
posed by  you  in  our  former  negotiation  were  stiH 
open  for  acceptance.  If  such  be  the  case  I  say 
franldy  to  you  that  in  my  judgment  the  terms  then 
proposed  contain  substantially  the  correct  basis  of 
settlement,  and  I  would  like  again  to  move  in  the 
direction  of  ending  all  this  interminable  litigation. 
I  do  not  wish  to  trespass  on  your  valuable  time,  and 
hence  I  have  not  called  to  present  these  views  in 
per8on«but  if  this  letter  receives  a  favorable  re- 
sponse i  will  see  my  clients  and  at  some  time  when 
agreeable  to  you  will  call  at  vour  office  to  canvass 
the  matter  more  in  detail.  If  It  is  thought  best  by 
you  not  to  negotiate  further  I  would  be  glsd  that 
no  mention  be  made  of  this  letter.** 

From  appelUea^  to  apjpeUanta^  counsel,  December  18; 

1886, 

••Tours  of  this  date  received.  Mr.  Fisher  is  out 
of  town  and  will  not  return  untU  the  last  of  the 
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that  it  affiant  had  then  been  notified  that  Co- 
burn  and  Ewing  would  insist  that  oalv  one 
Bide  of  the  controverav  was  settled,  he  would 
have  tendered  baclc  the  stock  certlBcate  and 
declined  to  go  on  with  the  compromise;  and 
that  receiving  soon  after  the  paper,  filed  witb 
Hr.  Fisher's  attldavit,  in  ivbich  Cobuni  de- 
■cribed  the  proposition  accepted  as  one  to 
settle  "atl  pending  litigation,"  afltant  felt 
free  to  go  on  and  perfect  the  compromise,  be- 
lieving that  if  Cohurn  and  Ewing  iutcided 
to  attempt  to  reserve  any  riRht  of  action 
against  the  Companj,  it  must  be  on  some 
cause  of  action  not  involved  in  the  present 
litfeation. 

Kr.  Field  said  that  he  was  one  of  the  at- 
torneys of  tlie  Cattle  Company,  and  on  the 
97th  of  February,  1886,  presented  to  Mr. 
Karnes  a  paper  prepared  after  consultation 
with  his  associate  counsel,  which  wna  de- 
[214]  itroyed  or  misplaced  by  affiant  after  Mr. 
Earnes  declined  to  sign  Che  same;  that  the 
principal  purpose  in  presenting  such  writ- 
ing was  to  obtain  the  speedy  ana  formal  dis- 
charceof  the  sureties  on  the  injunction  bond, 
which  purpose  was  ei plained  to  Karnes, 
though  such  paper  did  contain  atipulatioaa 
as  to  dismissing  the  bills  and  cross-bills  at 
the  coata  of  each  party,  respectively,  all  of 
which  counsel  for  the  Cattle  Company  under- 
stood was  already  included  in  the  settlement; 
and  that  when  such  paper  was  presented  to 
lit.  Karnes,  he  replied  that  Hr.  Coburn  had 
gone  to  St.  Louis,  and  that  he  would  make 
no  other  agreement  o(  settlement  for  Coburn 
and  Ewing.  but  he  assured  afllant  that  the 


sureties  on  the  injunction  bond  were  not  t» 
be  harmed  or  disturbed,  and  affiant  dropped 
the  matter  and  did  not  further  urge  Hr. 
Karnes'  signature  to  such  writing. 

On  behalf  of  appellants  the  ^davits  of 
Karnes  and  Coburu  were  filed.  Hr.  Kamrt 
stated  that  on  the  2Tth  of  Febmarr.  188V, 
Mr.  Field  brought  to  his  office  a  statement 
to  the  effect  that  the  settlement  of  that  dnv 
was  to  be  In  full  of  all  claims  or  demand's 
between  the  parties,  and  he  distinctly  told 
Mr.  Field  that  such  paper  would  not  b« 
signed,  but  that  Coburn  and  Ewing  had  set- 
tled their  matters  with  the  Cattle  Companv 
on  the  propositions  of  February  11  and  li, 
and  the  unconditional  acceptnnc«  of  these 
propositions  by  Cobum  and  ^wing,  and  that 
this  settlement  would  not  be  supplementeil 
by  any  further  agreement.  He  further  said 
the  letter  of  acceptance  had  been  prep-nrnl 
with  the  understanding  that  the  Icrms  of  tb« 
compromise  would  be  accepted  only  just  ia 
the  way  they  were  proposed  and  to  covrr 
nothing  more ;  and  that  every  letter  and  paper 
since,  so  far  as  bis  knowledge  extended,  had 
been  prepared  with  the  unilerstandin^  that 
the  settlement  of  Februarv  27  spoke  for  itself, 
and  that  nothing  was  to  'be  added  thereto  or 
subtracted  therefrom. 

Cobum  testified  that  when  the  propositions 
of  February  11  and  12  were  considered,  all 
previous  propositions  had  been  rejected  ;  that 
the  compromise  proposed  by  the  CompanT 
would  not  have  been  accepted  had  it  not  l>een 
supposed  that  it  was  left  open  to  Cobum  and 
Ewing  to  assert  any  claim  they  had  for  serr- 


week.  I  Chink,  however,  be  is  still  disposed  to  set- 
tle, and  It  you  can  brina  vour  clients  to  agroe  to 
the  terms  proposed  bj  US  let  me  know  and  as  soon 
as  ha  returua  1  will  see  blm  and  advise  you. 

"P.  8.— I  will  not  meatiOQ  the  matter  to  BnTOne 
miUl  I  hear  from  rou  funtaer." 
l^om  appeSianW  to  apptUtt*'  touniet,  Dccentier  fS, 


HaJ.  Bwlng  la  out  of  the  citr.'and  I  only  sn 
"——•I,  vno  thinkB  MaJ.  F-*^ '" 


.  ort( 


citr,  a 

..  JwfDJT 

arranKemeat  that  he  may  make,  tie  has  much  to 
aay  of  the  Compnny's  iojiistfoe  to  tbem  In  BcttktDic 
to  approprJats  without  compensation  the  re^uli.  of 
tbclr  labor  and  skill  In  the  purchase  of  this  prop- 
erty-. Be  coDtODils  that  Muoson  waa  taken  at  a 
time  when  for  several  reasons  be  was  very  anzloui 
to  aeU.  and  that  tbey  drove  an  unusually  good  bar- 
■aln  witb  him.  Of  course.  I  havesouRht  to  Impress 
upon  him  that  the  case  must  be  tried  squarely  npou 
the  law.    I  have  tirouebt  myself  to  belteve  thai 


Ueve  the  ohancee 


"(3.)  That  the  Oomnany.  with  American  securt. 
tiee.  Indemnify  G.  &  E.  RBHlnat  any  clalia  ol  th* 
representBiivrt  of  Burnett  as  to  the  110.800. 

"It.)  That  all  suits  tie  dismissed,  each  party  pay- 
lag  hia  own  coata.  all  claims  for  damages  or  oatn. 
pensotloD  be  waived,  and  full  receipts  passed. 

"(Ik)  That  the  salary  of  Bwlng  up  to  the  time  of 
bis  discharge  be  paid  to  blm.  amounting  tc  -*--  - 


«  pay. and ibai there  be« 


luptlng  In  aUtoa  very  imill 
I  understand,  this  M  subManClally  your 


■  -fortbeHB.SOO.    

„..>irean  Mr.  Ewing  and  Hr.  ! 
the  Company  owes  Ewlnffabo 
on  salary.    Tbl£.  bowever.  of  < 
by  the  booka    If  I  have  not  i 
clear  I  will  be  glad  to  state  It  t 
Mr.  nsber'a  return  I  much  ho 
lustment  can  be  made." 
fVoni  npiMllMJ'  to  apprHanW  tounttL,  Jcaiuanl, 
2386. 
"We  were  advised  by  tbe  oounsel  of  tbe  CMar 


It  a  months  balance 
]urEc.  canbcBpllled 
Ado  my  propoelttoa 
lore  fully,  and  upoo 
IS  a  aatlsf  actory  s4- 


,8  deprcointert.    1 

lave  the  ImpresaloD  tbat  Rur. 

edwltbthlssale,butlDthlsitla 

I  than  probable  tbat  you  are  In  error,  and  Co- 

1  and  Ewing  have  In  their  possession  the  pro- 

KTtlonal  part  realized  Doming  to  Burnett,  amount- 
j  to  )]S.B0O.    Al]  these  phases  of  the  ca^e  I  bave 

-iver  caroIuUy  with  Mr,  Cobum,  aod  he  baa 

le  willing  to  settle  In  a  way  approximately  ss 

t  the  Rook  of  Cobum  and  Bwlng  be 


inanysetllei 

i  bands  of  Cobum  and  I 


(ak« 


itbeaocom. 
o  leaves  (or 


taken  at  {.'iO.oa 


It.  Mr.  Fisher  would  feel  a' 
matter;  but,  as  I  asBume  tbt 

EUsbed,  I  bave  advised  Mr. 
ondoD  in  a  (ew  days,  to  lay  me  vnoie  matter  Dr. 
fore  tbe  board  and  give  ut  Inatructlons  whlcb  wUl. 
I  hope,  enable  us  to  atrree  with  you  upon  some  dis- 
position ot  tbe  stock  and  upon  a  flnal  satlsracfvy 
adjustment  of  the  matters  between  the  parties." 
to  apptlitt 

"Tour  note  of  tbe  Btb  Instant  was  duly  reeolvwV 

stating  that  no  furtheract Ion  could  be  taken  Id  tha 

1C8  V.  S. 


ion. 


CoBUBs  T.  Ckdam  VaijiKt  hxwB  AND  Ca^tu  CoHTun. 


IW-ffi 


IcM  rendered  fn  the  purcbiue  of  the  ranch. 
]  That  in  the  earlv  correspoudeDce  thli  matter 
was  referred  to,  but  no  mention  wsa  made  In 
the  later  correspondence  of  thia  compensa- 
tion, and  conseguentlj,  to  avoid  anj  mis- 
understanding, the  terms  proposed  were  un- 
conditional Ij  accepted  :  that  the  letter  of  Mr. 
McCrary  of  Februair  S7,  1888,  was  receired 
»nd  su%iltted  to  araant's  counsel,  who  ad- 
vised him  that  he  had  distinctly  Informed 
Ur.  Field  that  receipts  la  full  were  not  to 
be  passed,  and  that  there  was  therefore  do 
necesaitj  ot  making  an?  reply  to  Ur.  Mc- 
Crarj's  letter,  for  which  reason  he  did  not 
•iuwer  the  same ;  that  in  every  step  taken  in 
closing  ap  said  compromise.  Cobum  and 
Ewing  had  distinctly  refused  to  sign  any 
receiptB  in  full  or  acknowledge  any  settle- 
ment in  full,  and  that  in  the  many  receipts 
passed,  language  Indicating  a  settlement  In 
full  was  in  ei^  case  stricken  out,  and  in 
lieu  thereof  It  was  inserted  that  the  receipt 
WM  given  on  the  basis  of  the  letters  of  Feb- 
ruarj  11  and  13  and  the  acceptance  of  Febru- 
ary 37;  that  affiant  had  no  recollection 
concerning  the  Interlineation  of  the  paper 
attached  to  Fisher's  affidavit,  but  be  Knew 
that  there  was  no  Intention  to  convey  the 
Impression  that  Coburn  and  Swing  Intended 
to  abandon  their  claim  for  services ;  and  that 
every  s'cp  taken  in  the  purchaae  of  the  ranch 
was  in  the  utmost  good  faith  and  with  strict 
regard  to  the  interests  of  the  Company,  and 
CoDum  and  Ewlni  had  paid  to  It  more  than 
Uiey  ever  receiv^  from  Munson,  and  had 


A  hearing  having  been  had,  the  court  ren- 
dered a  decree  in  each  ot  the   four  cases. 

finding  that  there  had  been  by  the  agreement 
of  the  parties  a  full  compromise  and  settle- 
meat  of  al)  the  matters  In  controversy  in  the 
and  ordering,  in  pursuance  of  the  agree- 
ment, that  each  of  the  bills  be  dismissed  at 
plaintifEs'  costs,  to  be  taxed.  The  opinion 
of  JvdM  Brewer  will  be  found  in  SO  Fed. 

I  the  same  day,  Cobum  and  Ewing  moved 
the  court  to  set  aside  and  vacate  the  decree 
entered  In  each  of  said  causes  and  to  grant 
them  a  rehearin);,  which  motions  were  over- 
ruled, the  circuit  court  delivering  an  opinion 
reported  in  29  Fed.  Rep.  GS8.  Thereupon 
the  cases  were  brought  to  this  court  by  ap- 

Mesin.  Henry  y.  Bti  and  "L.  O.  KrantbolC 

for  appellanu: 

A  court  of  equity  has  no  Jurisdiction  to  rea- 
der a  decree  except  only  in  punuance  of  alle- 
Stions  made  in  the  form  of  a  bill,  eiUier  ortg- 
il.  cross  or  supplemental 

Cameal  v.  Bunk*.  38  U.  B.  10  Wheat.  181, 
189  (6:  397,  399);  Harding  v.  Handy,  24  U.  8. 
n  WhpBt.  108,  120  (6:  429.  484);  PwK  v.  Vat- 
tier,  84  D.  B.  8  Pet.  40S,  415  (9:  178,  177)t 
Jaektan  v.  Athton,  86  XJ.  B.  11  Pet  229,  249 
(9;  eS8.  TOO);  Kaax  v.  Bmith,  W  D.  B.  4  How. 
298,  817  (11:  983.  991);  Fo»t«r  v.  Boddard.  88 
U.  S.  1  Black.  500,  618  (17:  228,  232);  Barns* 
V.  Chicago,  M.  it  SI.  P.  B.  Co.  133  U.  8.  1,  14 
(30;  1128,  1132);  FeaeA  v.  Sie«.  181  D.  8.  29S, 
817  (38:  163.  171);  Ohio  0.  R.  Co.  v.  Cetttrol 
Trtut  Co.  188  U.  B.  83.  90(38:  061,  568);  Story, 


when  lnairuotiODa  are  reoelved." 


1  T.  I-  *  C  Co. 


to  ajipfSUtM'  eoumel,  January  M, 


,800.  Tber  wlu  settle  Che  oontroverajr  with  the 
ujdipanr— 

■n.  Bt  returnfaia  tbe  t4i).an  oommiaslOD  and  the 

Oampanv's  takins  their  Moi —         * 

paid  V  ihem:  or, 

"S.  Tbe;  vtU  turn  over  to  tlie  Oompanj  LtOO 
•haree  and  retain  400. 

•■8.  Id  any  .event  C^_*  B._ere  to  be  .protected 


"^  This  settlement  la  no  ynj  to  afleot  tbe  M- 
rantrenieiiti  heretofore  made  oonoemtm  the  W.  A 
L.  oattle,  but  the  Mme  to  be  carried  out  by  both 
parties  In  good  (altti  as  agreed  uooa,  but  not  M 
enter  loto  this  arramrement  tn  anv  wa;  whatever. 
In  other  words,  the  W.  ft  ti.  cattle  are  In  qo  w^ 
taken  loto  oonstderatlon  In  tbfs  settlement. 

~t.  The  balance  of  nlary  as  oompeosatlon  to  b» 

id  to  Mr.  Bwrns-J' 


been  under  dle- 
«  what  reeponee 
the  terms  su^ 


"As  I  wired  ; ou  ^eaterdaf ,  I  am  unfortunately 


(  S  P.  U,.  In  oonsequenoe  of 
salllns-wltb  jealerdaf  beler 
t  this,  *»  I  amanilouBtoget 


till  to-TB _. 

the  steamer!  Intended  se 

disabled.   lannonratL . „„ 

to  London  to  oonsult  with  mf  oo-dlreotore.  Ibav* 
been  thlnUnir  a  good  deel  over  the  beet  va;  to  ar- 
ranae  a  compromlie  wHb  CAR.,  but  in  every 
Shape  I  take  It  It  U  always  nddled  with  the  dlffl- 


e.oI 


uld  be  tool  enough  to  tak» 
[oeirsDares  at  par  wnen  Itliao  aencraliy  known, 
and  by  none  better  than  0.  k  B.  themselves,  thai 
the  value  of  all  cattle  sharce  are  not  within  a)  per 
oent  ot  what  they  were,  and  as  (he  Company  Iteetf 
(an  neither  buT  nor  csnoel  It  ta  moat  perplexiu*. 
The  followlns  Isapropcaitlon  that  baa  occurred  u> 
inetbBtC.ftK.mlghtsubmlttotfaet>OBrd:  Ckl. 
agree  to  pay  Oo.  the  KOOO  oommlsBloD,  with  interest 
thereon  at  the  rate  ot  S  per  cent  pw  annum  for  the 
time  they  have  had  It;  C.  *  B.  to  retain  their  stoek 
In  Company  by  the  directors  getting  for  (hem  aa 
advauee  on  It  lor  IMUMI^at  tM  rate  of  interest  of 


196-228 


SUFBBMB  COXTBT  OF  THB  UnTTBD  StATBA. 


Oct.  TsBii, 


Eq.  PI.  (9th  ed )  8  893;  Chapin  v.  Walker,  6 
Fed.  Rep.  794;  Armstrong  y.  Chemical  Nat, 
Bank,  87  Fed.  Rep.  466;  Borekman's  App,  (Pa.) 
8  Cent.  Rep.  546;  Qord&n  v.  Gordon,  8  Swanst. 
400,  472;  Nokee  ▼.  Fish,  8  Drew.  735,  744. 

Where  an  agreement  is  made,  pending  the 
suit,  compromising  the  matter  in  litigation,  the 
proper  procedure  Is  to  bring  that  agreement 
before  the  court  in  the  form  of  a  supplemental 
bill,  or  by  a  plea  like  unto  one  puis  darrein 
continuance  in  common-law  pleaaing.  Other- 
wise such  agreement  cannot  be  noticed. 

Tratm  V.  Lynn,  80  U.  8.  5  Pet.  224, 281, 282 
<8:  10),  107,  103);  Hobson  v.  M* Arthur,  41  U. 
S.  16  Pet.  182,  194  (10:  980,  984);  Candler  ▼. 
Pettit,  1  Pai^e,  168,  2  N.  Y.  Ch.  L.  ed.  608; 
Jackson  ▼.  Ramsay,  3  Cow.  76,  79;  Mayy.  Cole- 
man, 84  Ala.  825;  Botoer  ▼.  Bwadlin,  1  Atk, 
294;  Taunton  v.  Pepler,  6  Madd.  166:  Boche 
V.  Morgell,  2  Sch.  &  Lef.  721;  Mitf.  &  Tyl.  Eq. 
PI.  (ed.  1882)  180;  Story,  Eq.  PI.  (9th  ed.) 
§898. 

A  mere  motion  cannot  form  the  basle  of  a 
final  decree. 

Like  V.  Beresford,  8  Bro.  Ch.  866;  Fenton  v. 
Oarlick,  8  Johns.  194,  197;  Willis  v.  Parkin- 
son, 3  Swanst.  233:  Tulleti  v.  Armstrong,  1 
Keen,  428,  435;  Fuller  v.  Metropolitan  L.  Ins. 
Co.  81  Fed.  Rep.  696. 

Where  a  case  is  not  cognizable  in  a  court  of 
equity,  or  not  presented  to  such  a  court  by 
proper  pleadings,  a  jurisdictional  defect  exists, 
which  may  be  taken  advantage  of  at  any  stage 
of  the  proceeding,  and  which  cannot  be  waived 
by  the  conduct  or  agreement  of  the  parties. 

Thompson  v.  Central  Ohio  R  Co,  78  U.  B. 


6  Wall.  184,  187  (18:  765,  767);  SvUiwtn  t. 
Portland  <t  K,  B.  Co,  94  U.  8.  806.  811  (24: 
824,  826);  Oelrichs  v.  Spain,  82  U.  S.  15  Wall. 
211,  227,  228  (21:  48, 44);  McDonald  v.  Bolfson, 
48  U.  8.  7  How.  745, 758  (12:  897, 902);  PnHer 
Y,  Winnipiseogee  Lake  C.  db  W,  Mfg,  Co.  67  U. 
8.  2  Black,  545,  550  (17:  838,  886);  Story,  Eq. 
PI.  (9th  ed.)  §§  10,  84,  257,  264;  Cham  ▼.  iV- 
mer,  25  Me.  841,  845;  Cfiambers  ▼.  Chalmers, 
4  Gill  &  J.  420,  488;  Herbert  y.  Hobbs,  8  Stew. 
(Ala.)  9,  14. 

The  decree  must  conform  to  the  al1egatioiii» 
as  well  as  to  the  proofs  of  the  parties. 

OrockeU  V.  Lee,  20  U.  8.  7  Wheat  523,  626, 
528  (5:  518-515);  Hipp  v.  Babin,  60  U.  8. 19 
How.  271,  277,  278  (15:  688,  685);  Bmhm  v. 
Chiles,  85  U.  8.  10  Pet.  177,  209  (9:  888,  899); 
Harrison  v.  Nixon,  84  U.  8.  9  Pet.  488,  508  (9: 
201.  208);  Washington,  A.AG,R,  Co,  y.  Waslk- 
ington,  77  U.  S.  10  Wall.  299,  801, 802,  803  (19: 
894,  895);  Reynolds  y.  Stockton,  9  Cent.  Rep.  38, 
43  N.  J.  Eq.  211,  214;  Simonton  ▼.  Winter,  80 
U.  8.  5  Pet.  141,  149  (8:  75,  78);  Jones  ▼.  Dav- 
enport, 45  N.  J.  Eq.  77,  81,  85;  Quincy  v.  Stesl, 
120  U.  S.  241,  245  (30:  624. 625);  Bitch  ▼.  Sen- 
nott,  2  West.  Rep.  887,  116  111.  288,  290. 

Here,  a  decree  has  been  rendered  not  prayed 
for  in  the  pleadings,  nor  warranted  by  any  al- 
legation in  either  of  the  biUs,  original  or  croa, 
before  the  court. 

Grand  Chute  ▼.  Winegar,  82  U.  8.  15  Wall 
373  (21:  174);  DowcUy.  Mitchell,  105  U.  8. 48^ 
432  (26: 1142, 1143);  Ambler  ▼.  Cltoteau,  107  U. 
8.  586,  590  (27:  822,  824);  Marye  y.  Parsons, 
114  U.  8.  825,  829,  830  (29:  205,  206);  Bristom 
Y,  Whitmore,  4  Kay  &  J.  748,  745. 


ten  per  cent  per  annum,  said  advance  to  gro  to  liq- 
uidate the  debt  to  the  Company,  C  &  E.,  besides* 
paying  the  Company*8  expense  in  oonnection  with 
this  litigation. 

'"iliis  arrangement  would  enable  C  &  B.  to  hold 
their  stock,  which  tbey  appear  to  value  so  highly, 
until  such  time  as  tbey  could  sell  it  at  par.  or  pos- 
sibly, in  two  years,  at  a  premium,  and  at  the  same 
time  refund  the  $40,000.  The  Ck)mpany  would  in 
this  case  not  commence  proceedings  for  damages 
caused  by  turning  back  the  cattle.  If  you  think 
well  of  this  project  you  can  see  Karnes  about  it, 
and.  if  C.  &  E.  are  disposed  to  make  the  above  prop- 
osition, cable  the  word  ^consent*  on  the  8th  Feb- 
ruary, the  day  I  expect  to  get  to  London.  Frankly, 
I  must  suy  this  is  a  more  favorable  settlement  thim 
I  would  give  them,  as  I  am  satisfied  there  is  more 
in  the  real  estate  than  $15,000.  but  under  the  oir- 
oumstancee  might  be  accepted  by  the  board. 

**0f  course.  If  there  is  no  cablegram,  I  will  under- 
stand they  will  not  make  this  proposition;  In  any 
case,  write  not  later  than  Wednesday." 

From  appOlants*  to  appeUees*  counsel,  February  s, 

1886. 

**I  am  just  in  receipt  of  your  letter  of  to-day.  In- 
cluding a  letter  from  Mr.  Fisher,  from  N.  Y.,  which 
1  herewith  return  to  you.  You  have  heretofore 
•een  fit  to  expren  your  appreciation  of  what  I  had 
done  and  was  doing  to  get  this  controversy  settled, 
and  hence  I  need  not  restate  my  endeavors  in  the 
matter.  I  am  only  sorry  to  see  Mr.  Rsher  taking 
the  position  indicated  by  nis  letter.  I  am  now  con- 
vinced that  Mr.  Qage  was  correct  in  his  opinion  that 
he,  F..  was  unfavorable  to  any  settlement.  The 
terms  proposed  in  his  letter  I  have  not  submitted 
nor  will  I  submit  to  my  clients.  I  have  been  satis- 
fled  from  the  beginning  and  am  still  satisfied,  and 
have  so  stated  to  Mess.  C.  Sc  K,  that  they  are  liable 
In  law  for  the  return  of  the  $40.000ibut  I  don*t  be- 
lieve tbey  are  liable  any  further.  This  they  ought 
to  repay.  On  the  other  hand,  this  Company  has 
received  the  benefits  of  their  labor  without  any  ex- 
pense. There  ought  to  be  some  recognition  of  tbe 
equities  of  the  case.  On  such  a  basis  I  have  tried 
to  have  an  adjustment  made;  but  if  it  is  tbe  deter- 
mjziatioii  of  Mr.  Fisher  to  drive  these  meo  to  tbe 


wall,  then  there  is  no  alternative  left  but  to  fight  I 
shall  still  hope,  however,  that  through  the  co-opeiw 
ation  of  yourself  and  Mr.  Gage  a  ^r  and  just  set- 
tlement mav  be  made,  and  that  the  damage  to  tfat 
interests  of  all  concerned,  to  which  Mr.  Fisber^ 
rashness  will  lead,  may  be  avoided.  Aa  Mr.  Fisher 
mentioned  mv  name  in  bis  letter,  1  would  be  glad 
to  have  him  furnished  a  oopy  of  thia.** 

Cablegram, 

''From  London.  Kannafl  City. 

**Ewing*s  proposals  declined.  Letter  posted  ta> 
day,  inclosing  complete  answer  to  orQ8B-t>iU  and 
conveying  the  only  terms  which  will  be  aooepted. 
Inform  Ewing.** 

From  appeOees^  to  appeXLanUf  eoumeA,  Fsbrwem  i^ 

1886, 

''I  indoee  copy  of  letter,  just  received  from  the 
secretary  of  tbe  Cedar  Valley  Land  and  OattleCoiB- 
pany,  submitting  the  only  terms  upon  which 
the  Company  will  settle  with  Cobum  and  Bwiof  , 
Tbe  sum  demanded  is  nominally  larger  than  that 
offered  by  you.  but  as  it  is  proposed  to  receive  pay« 
ment  in  cattle  and  the  stock  of  the  Company  now 
held  by  C  ft  E.  at  par,  I  am  in  hopes  yourdSeoti 
will  consider  it  better  to  accept  than  to  oonttnw 
the  litigation. 

''If  this  proposition  Is  accepted  please  advise  as 
before  March  4th.** 


From  Cobwm  and  Ewing  to  omMlkes*  eounsel,  fli5* 

ruary  f7, 1886. 

"On  February  4th,  1886,  you  banded  to  J.  ▼.  CL 
Karnes,  Esq.,  one  of  our  counsel,  a  oopy  of  a  letter 
which  you  had  just  received  from  the  seoretair  of 
the  Cedar  Valley  Land  and  Oattle  Company,  wnieh 

is  as  follows: 

**  'The  Cedar  Valley  Land  and  Oattle  Oompany, 
Limited, 
"  'Moorgate  Street  Chambers,  London,  S.  &• 

*'  *f^b  11  1886. 

"  'Dear  Sir:    Tbe  board  have  had  under  th^r  very 

careful  consideration  Mess.  Karnes  ft  Waten*  let* 

ter,  dated  the  28tb  of  Janui^.  1^  oontaining  two 

alternative  offers  by  Mem,  Cobum  and  Swing  toe 

1S8  U.  & 


CoBUKN  T.  Cedab  Vallbt  Lasd  asd  Cattlb  Compadt. 


i»e-a 


Tbe  course  pursued  In  the  case  at  bar  was  a 
denial  of  due  process  of  law  boib  In  substaoce 
•od  in  form. 

Kennard  t.  Lovinana,  93  U.  B.  480.  483  (3S: 
478,  479);  Windtor  y.  McVeigh,  83  U.  3.  374, 
888  (28:  914.  9171;  Pmnovir  r.  Xe£.  9B  D,  8. 
714,  788  (24:  585,  672);  m  parte  Wilton,  IW 
U.  S.  417  (29;  B9);  Datid»on  t.  Nm  OrleaTU, 
•eU.  S.  97.105(84:618,630);  ffurtado  v.  Cal- 
ifornia. 110  D,  8.  516, 584(28:  282,  238);  Hagar 
V.  Btelamalion  DitL  111  U.  8.  701,  708(28: 
M9,  573);  Murrau  f.  Hoboktn  L.  /t  I.  Co.  59 
C.  S.  18  How.  272,  280  (15:  873,  376);  Me- 
Jfaughton  y.  Otgood,  114  N.  Y.  574,  578. 

Ereo  if  Ihe  court  had  juriadiclton  to  proceed 
«D  a  motion,  tbe  decree  ouebt  not  to  have  em- 
bodied an  affltmative  adjudicatioo  of  an  inde- 
pendent fact. 

Sidd  T.  Morriton,  PhiL  Eq.  SI,  82;  Btrwart 
»,  SoulAaTd.  17  Ohio,  403.  40«;  Faueher  v. 
OroM,  60  Iowa,  505,  607:  Be  Slaam,  8  Burn,  & 
a.  697;  Hotkint  t.  Lord  Berkeley.  4  T,  R.  408. 

Meurt.  Harvxtod  A  Meredith  and  Morgan 
B.  B«Rch.  for  appellee: 

A.  petition  for  a  oecree  is  a  pleading  and  was 
tbe  proper  one  in  tbese  cases,  and  upoD  buch  a 
petition  a  compromise  of  pending  litigation 
will  tie  enforced  by  the  courL 

Daniell,  Cb.  Pr.  {6th  Am.  ed.)  7SS,  796, 
1668;  Daweon-7.  Neuiiome,2Qm.^%;  Tebiutt 
▼.  Potter.  4  Hare,  164;  Pryer  t.  OribbU.  L.  R. 
10  Cb.  App.  GS4;  Atkew  v.  Miliington.  9  Bare, 
«;  Ftumlev  T.  BoTTtU,  30  L.  T.  N.  8,  478; 
NaihnlU.  a.  it  St.  L.  R.  Co.  t.  United  State*. 
lis  n.  S.  361  (88:  071);  Wells,  Res  Adiudicata, 
S66. 


>t  necessary  in  in< 

iPel.  869,  377(10: 
L.  R.  9  Ch.  DlT. 
89  D.  S.  14  Pet 


A  Judgment  entered  by  agreement  will  bind 
tbose  bv  whose  agreement  it  baa  been  entered. 

Flel^  V,  Bolmee.  26  Ind.  458. 

Decrees  entered  ou  such  statements  of  facta 
are  biDdiDg  as  to  all  matters  tbereio  embraced. 

Derby  v.  JaeqveM,  1  Cllfl.  0.  0.  425;  Portar 
t,  Bvttey.  1  Mass.  436. 

A  supplemeDtal  bit)  was 
troducing  the  compromise 

KeUey  y.  Bobby,  41  D.  8. 
081,  983);  OiOert  t.  Endea 
3S9,  269;  Waldm  t.  Bodiei 
156(10:898). 

ObJectloDS  raised  after  decree  entered  bj  con- 
sent come  too  late. 

Livingiton  t.  Woodioorth,  66  U.  8.  IS  How. 
646  (14:  809). 

Mr.    Ohief  Juttiee   XSiller    delivered    the   [216] 
opinion  of  the  court: 

We  are  entirely  satisfied  with  tbe  conclu- 
siou  of  the  circuit  court,  upon  the  evidence, 
that  all  the  matters  in  controveraj  between 
the  parties  bad  been  fully  compromised  and 
settled.  The  litigation  was  being  prose- 
cuted upon  two  bills  and  two  cross-bills 
when  the  negotiations  commenced,  and  in- 
volved tbe  claims  of  the  Company  agitlnst 
Cobum  and  Ewing  and  the  claim  of  C^bum 
and  Ewing  for  compensation  for  services 
rendered  In  tbe  purchase  of  the  ranch.  No 
reason  appears  for  the  severance  of  claims  so 
intimately  connected,  and  the  reservation  of 
tbe  latter  while  tbe  former  were  settled.     Tbe 

5 reposition  from  Cobum  and  Ewlng's  solic- 
ors  of  November  13  embraced  three  distinct 


tbe  settlemsnt  □(  the  olaimi  made  br  tbe  Oedar  Val- 
ley lADd  acd  CaCtia  Company  upon  tbem. 

*■  'I  am  iiiBtruDl«d  to  Inlorni  fOu  that  iieltlieT  oF 
tbcM  propoeltlons  le  aooeptaMe.  and  Ibat  tbe  aottoa 
uainet  Ueas.  Cobum  and  EwIds  must  proceed. 
With  that  Tiev  tbe  anawer  to  Mew.  Cobum  and 
Swing's  crom-bUJ  baa  been  fomarded  to  MeM. 
Adami  and  Field  alODirirltb  a  letlertrom  theiollo- 
tton  of  tbe  Company. 

"  'The  Company  being  liable  Id  a  large  nim  of 
ooata,  which  will  not  be  recovered  from  Mess.  Co- 
bum  and  Bwlng,  the  only  terms  upon  whloh  the 
boftfd  oan  agree  to  oompromiBe  the  claim  of  the 
Companv  are  as  follows: 

"  'L  Tbat  tbe  amount  payable  to  the  Company  by 
Heea.  Coburiiand  Ewli^be  £10.000.  tbe  amount 

Eld  by  Ihem  (Or  the  ii,aln  shares  now  BtAndlng  In 
sir  oamn. 

*"2.  Th»tthl8amount,£4,aOO.ahallbepaidlncasb, 
«r  Id  lieu  ttaereol  t^t  tbe  canle  or  tbe  L.  *  W,  berd 
DOV  upon  the  CedsT  Valley  ranch  aball  be  accepted 
as  cash,  when  counted  over  tbia  spring,  upon  a  val- 
uation to  be  made  by  two  valuen— one  eboaen  by 
Cobum  and  Bwtog  and  one  by  the  Oompany— the 
Taluers  appointing  a  referee. 

-*  "8.  That  tbe  Muanae  then  remalnlns  due  to  tbe 
Company  will  be  dlacharged  bythetranafertoaueb 
peraon  or  pereons  a*  nwy  be  named  by  tbe  board 
of  a  eunoleot  number  of  Meas,  Ooburn  &  Ewlng's 
«barea  on  tbe  basis  of  a  par  TSlue.  tbe  shsree  then 
remalnlog  In  tbe  bands  ot  Coburn  ABwIng  to  be 
beld  by  tbem  for  a  period  ot '  not  leas  tttan  two 


Is  worth  from  UCOOO  to  160,000;  (3)  the  almost  In- 
SUperBble  dilBoult}-  wblab  the  board  will  have  In 

E lacing  any  o(  the  shnr«  transferred  by  Megs.  Co- 
um  &  Ei^ng.  In  coosequenoe  of  tbe  nonpayment 
of  B  divldeod  res ultlog  from  Mr.  Ewlug's  viodto- 
tive  or  Ill-judged  action  In  ordertng  the  beevea 


And  on  February M.  IBM,  you  senttoHr.  Kane* 
orlgliul  letter  you  had  on  that  day  recolTod 
m  the  same  pany.  and  whloh  waa  as  follows: 

»8S 
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BXJFREMB  COUBT  OF  THX  UhITSD  StATBA. 


Oct.  Tebm, 


offers,  and  each  offer  included  compensation 
for  services  in  and  about  the  purchase.  The 
response  to  this  jproposition  stated  what  the 
counsel  for  the  Cattle  Company  would  rec- 
ommend, the  settlement  so  recommended  **  to 
be  a  full  and  final  adiustment  of  all  the  con- 
troversies between  the  parties,  and  of  all 
claims  of  either  party  against  the  other,** 
and  that  counsel  would  under  no  circum- 
stances **  advise  the  payment  of  commissions 
to  C(oburn)  and  E(wing),  or  any  waiver  of 
the  Company's  right  to  defend  against  any 
claim  that  they  may  make  on  this  account. 
It  is  ingeniously  argued  by  appellants' 
counsel  that  by  his  last  clause  it  was  intended 
to  so  exclude  from  the  settlement  this  claim 
for  compensation  as  to  leave  it  outstanding 
to  be  litigated.  But  we  think,  on  the  con- 
trary, that  it  was  expressed  with  sufficient 
clearness  that  the  Company  would  not  be 
advised  to  consider  any  oner  of  settlement 
except  upon  the  condition  of  the  surrender 
of  this  claim,  and  that  it  was  for  this  reason 
that  the  negotiations  were  at  that  time  ter- 
minated, ifpon  the  28th  of  December  the 
[217]  negotiations  were  renewed  upon  the  basis  of 
the  terms  suggested  by  the  Cfattle  Company, 
and  tlie  first  letter  of  appellants'  solicitor  of 
that  date  declares  that  **the  terms  then  pro- 
posed contain  substantially  the  correct  basis 
of  settlement**  and  expresses  the  desire  **  again 
to  move  in  the  direction  of  ending  all  this 
interminable  litigation."  Appellees'  counsel 
at  once  replied  that  **  if  you  can  bring  your 
clients  to  agree  to  the  terms  proposed  by  us 
let  me  know.** 
On  the  same  day  appellants'  solicitor,  after 

roing  over  the  matter  carefully  with  Mr. 

;obum,  wrote,  proposing:     "(1.)  That  the 
stock  of  Cobum   and   Ewing   be   taken   at 


C< 


150,000.  (2.)  That  Cobura  and  Ewing  pay 
back  to  the  Company  the  $40,000  rooeived 
fromMunson.  (8.)  That  the  Company,  with 
American  securlti^  indemnify  Cobum  and 
Ewing  against  any  claim  of  the  representa- 
tives of  Burnett  as  to  the  $16, 800.  (4. )  That 
all  suits  be  dismissed,  each  party  paying 
his  own  costs,  all  claims  for  damaj^es  or  com- 
pensation be  waived,  and  full  receipts  passed. 
(5. )  That  the  salary  of  Ewing  up  to  the  time 
of  his  discharge  be  paid  to  him,  amounting 
to  about  one  month's  pay,  and  that  there  be 
paid  a  few  small  items  of  expenses,  amount- 
ing in  all  to  a  very  small  sum.  As  I  under- 
stand, this  is  substantially  your  proposition 
to  us.** 

To  this  appellees*  counsel  responded  oo 
Januarv  5,  1886.  that  London  counsel  had 
advised  that  tiie  Company  could  not  purchnse 
or  provide  for  the  cancellation  of  the  stock 
held  by  Cobum  and  Ewing,  and  therefore 
that  Fisher  did  not  feel  at  liberty  to  conclude 
the  settlement  upon  the  basis  of  takin?  back 
the  stock,  thouffh  he  would,  if  a  scttfement 
could  be  agreed  on  which  would  leave  the 
stock  in  the  hands  of  Cobum  and  Ewing, 
or  which  would  not  reauire  the  Company  to 
take  it ;  and  that  he  had  advised  Fisher,  who 
was  leaving  for  London,  to  lay  the  whole 
matter  before  the  board  for  instructions, 
which  he  hoped  would  enable  "  us  to  agree 
with  you  upon  some  disposition  of  the  stock 
and  upon  a  final  satisfactory  adjustment  of 
the  matters  between  the  parties.**  On  the 
26t}iof  January,  appellants'  solicitors  wrote 
that  Cobum  and  Ewing  would  settle  ''the 
controversy  with  the  (S)mpany — (1)  by  re- 
turning the  $40, 000  commission  and  tiie  Com- 
pany taking  their  stock  at  the  actual  price 
paid  by  them ;  or  (2)  they  will  turn  over  to    [t 


**  *The  Cedar  Valley  Land  and  Cattle  Company, 
Limited, 
**  'Moorgate  Bti«et  Chambers,  London,  E.  C, 

"*12th  Feb.,  1886. 

**  *Dear  Sir:    In  reading  over  the  letter  which  I 

had  the  pleasure  to  addrees  to  you  yesterday  I  no- 

ttoed  two  points  in  reference  to  which  1  would  like 

to  make  some  observations. 

''  The  Bimi  of  £10,0U0  is  fixed  as  the  damages  to  be 

Slid  by  Mess.  Cobum  and  Swing,  and  It  is  added 
at  this  sum  was  the  amount  paid  by  Mess.  Cobum 
and  Ewing  for  their  shares.  Seeing  that  there  is 
no  connection  whatever  between  the  claim  for 
damages  and  the  payment  of  shares,  it  is  advisable 
that  the  words  *the  amount  paid  by  them  for  the 
t,000  sliares  now  standing  in  their  names,*  be  elimi- 
nated from  the  letter,  n  you  think  advisable  to 
read  it  or  give  a  copy  of  It  to  Mess.  Cobum  and 
Bwinsr. 

^  The  words  MndictlTe  or  Ol-Judged,*  on  page 
8  of  the  letter,  should  also  be  eliminated,  as  Mr. 
Ewing,  m  his  letter  of  24th  October  last,  stated  that 
he  was  acting  for  the  best  interests  or  the  stock- 
holders in  turning  back  the  beeves.  These  words 
are  unnecessary,  although  the  directors  could  not 
possibly  approve  a  step  which  nrecluded  the  poesi- 
Diiity  of  paying  a  dividend,  the  nonpayment  of 
which  would  have,  as  had  been  fully  explained  to 
Mr.  Ewing,  such  an  injurious  effect  on  an  English 
company.  If  Mess.  Coburn  and  Ewing  should  pre- 
fer to  deliver  the  cattle  of  the  L.  &  W.  herd,  now 
on  the  Cedar  Valley  ranch,  the  transfer  of  the 
12,000  would  be  accepted  by  the  board  at  present, 
leaving  the  balance  of  £4,000  to  stand  over  in  the 
meantime. 

'*  'If  the  valuation  of  the  L.  W.  herd  shall  event- 
ually fall  short  of  that  sum,  the  balance  of  such 
valuation  to  be  made  up  to  the  Company  by  the 
transfer  of  an  equivalent  number  of  shares  in  the 
Company  on  the  oasis  of  a  par  value,  the  boarding 
of  the  above  cattle  to  be  paid  for  at  the  time  of 
tr  tnsfer  at  the  agreed-on  rate,  $1.60  per  head. 

83^ 


^  *The  board  Is  quite  ready  to  agree  to  Mr.  Sw- 
inges stipulation  that  he  shall  be  paid  bis  salary  dur- 
ing such  time  as  he  remained  In  the  service  of  the 
Company,  whatever  amount  may  be  found  to  be 
due  to  him  upon  a  proper  adjustment  of  accounts. 

*'  'Will  you  kindly  bear  these  points  in  mind  is 
dealing  with  the  other  side. 

^  *I  am,  dear  sir.  yours  trub^ 

^Uamea  B.  Webb«  8ec*y. 
**  *Geo.  W.  MoCrary,  Esq^  Kansas  Qtj,  If o.,  U.  8.  A.* 

**Both  of  these  communioatlonfl,  together  with 
your  two  letters  forwarding  them  to  Mr.  Karnes, 
he  has  placed  in  our  hands.  In  connection  with 
both  our  counsel  we  have  fully  ooDsidered  the 
terms  of  this  proposition.  We  wish  to  state  en* 
phatically  that  we  regtad  the  propositioQ  as  unjust 
and  oppressive,  but  we  have  so  much  Involved  in 
this  litigation  that  we  agree  to  and  accept  the  tenu 
of  the  offer  made.  The  £4,000  will  be  arranged  for 
with  the  L.  W.  cattle,  as  sugaested  in  the  letter  of 
February  IZth,  and  the  lyBOO  shares  of  stock  thereto 
mentioned  we  herewith  hand  you.  to  be  transferred 
to  such  parties  as  may  be  named.  We  have  oolr 
two  ceruflcates  of  one  thousand  shares  each,  ana 
we  deliver  both  to  you,  and  the  Company  can  re* 
turn  us  a  certificate  for  800  shares.  The  bond  called 
for  by  the  fourth  section  of  the  proposition  In  lbs 
letter  of  February  11th  we  will  give  at  any  tiine. 
It  will  now  soon  be  the  season  when  the  LTw.  cat- 
tle can  be  counted,  and  we  will  be  ready  at  once  to 
name  valuers.  Now  that  a  settlement  naa  been  ef- 
fected, we  hope  there  will  be  no  delay  In  oarryiiv 
it  out  in  all  respects  as  agreed  upon. 

**We  desire  to  express  to  you  our  thanks  for  the 
uniform  courtesy  with  which  you  have  Izeated  ui 
throughout  this  unpleasant  matter. 
"We  are,  dear  sir,  ver^  truly, 

W.  N.  Bwlng. 
^James  M.  Oobum. 
**Oobum  4  Swing.** 

138  U.  8. 
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COBURX  T.  CXDAK  TAI.LBT  LaJIII  AND  CATTLB  COMFAMT. 


theCoinp&n7l,600shBresandretB!n400.  (8.) 
In  any  event.  C.  &  E,  are  to  be  protected 
against  anj  claim  bv  Burnett's  estate,  either 
by  a  release  or  Indemnity.  (4)  Mess.  C.  & 
E.  agree  not  h>  buy  up  or  otherwise  molest 
any  of  the  range  privileges  now  enjoyed  by 
the  Company.  (S)  This  settlement  in  no 
way  to  affect  the  arrangements  heretofore 
made  concerning  the  W,  &  L.  cattle,  but  the 
same  t«  be  carried  out  by  both  parties  in 

f;ood  faith  as  agreed  upon,  but  not  to  enter 
nto  this  arrangement  in  anv  other  way 
whatever.  In  other  words,  toe  W.  &  L. 
cattle  are  Id  no  way  taken  Into  considenition 
in  this  settlement.  (S)  The  balance  of  sal- 
ary aa  compensation  to  be  paid  to  Mr.  Ew- 
ing."  This  letter  should  be  read  in  connec- 
tion with  that  of  December  38,  for  Ite  apparent 
object  was  to  accommodate  the  objection 
in  relation  to  tbe  stock,  as  well  as  to  except 


compensation  and  the  passing  of  full  re- 
ceipts was  not  repeated,  hut.  taken  in  con- 
nection with  the  original  response  of  the 
Cattle  Company  and  what  had  followed 
thereon,  the  Cattle  Company  and  its  counsel 
could  not  have  understood  that  there  was  an 
intentional  reservation  of  the  question  of 
compensation.  The  controversy  referred  to 
January  2S  was  the  same  controversy  referred 
to  in  the  letter  of  January  8,  of  the  same 
counsel,  and  must  be  held  to  have  covered  tbe 
entire  controversy  in  reapect  to  which  the 
parties  were  treating. 

On  the  8d  of  February  appellees'  counsel 
Inclosed  the  letter  received  from  Mr.  Fisher 
from  New  York,  in  answer  to  which  appel- 
lants' counsel,  referring  to  the  suggestions 


of  Fisher  In  relation  to  certain  details  of 
the  settlement  growing  out  of  the  dilHcultT 
in  dealing  with  Coburn  and  Ewing'a  stock 
in  the  Company,  replied,  saying,  among 
other  things,  that  Cobum  and  Ewing  ought 
to  repay  the  |40, 000,  but  ■■  on  the  otlier  hand 
this  Company  has  received  the  benefits  of 
their  labor  without  any  expense."  Fisher 
carried  with  him  to  London,  as  appellants 
were  informed,  "the  several  propo«Itlona  of 
settlement  which  have  been  under  discus- 
sion," and  which  bore  upon  their  face  tba 
concession  that  Cobum  and  Ewing  no  longer 
claimed  to  be  entitled  to  compensation. 


pany  was  sent  to  appellants,  stating  that  the 
Doard  of  directora  had  had  under  consider- 
ation the  two  alternative  offers  of  the  2eth  of 
January  for  the  settlement  of  the  claims  made 
by  the  Cattle  Company,  and  that  neither  of 
these  propositions  was  acceptable.  These 
alternative  offers  related  to  the  Company's 
taking  Cobum  and  Ewing's  stock  at  the  act- 
ual amount  paid  by  them,  or  taking  1,600 
shares  and  retaining  400.  The  secretary  then 
proceeded  to  state  "the  only  terms  upon  wbich 
the  board  can  agree  to  compromise  the  claim 
of  tho  Company,"  which  terma  required  tbe 
payment  by  Cobum  and  Ewing  of  £10.000, 
£4,000  in  cash  or  in  L,  A  W.  cattle,  and  tl-e 
remainder  by  a  sufflcient  number  of  shares 
on  the  basis  of  par  value ;  and  the  giving  of 
aecuritT  by  Cobum  and  Ewing  not  to  inter- 
fere with  the  Company's  range  privileges; 
and  agreed  to  tbe  indemnifying  of  Cobum 
and  Ewing  against  any  claim  from  Burnett's 
or  bis  partner's  executors.  And  the  letter 
says  that  in  view  of  the  facts  "  that  the  issue 


tSlio 


Pebruorr,  Of  roitf  oablegram  of  that 


meeting  ott  the  Sd  inn.,  e 

you  that  therare  glaa  i    _._.._     

arrived  at  upon  terau  wbloh  tlie;  believe  will  be 
(ouQd  upon  cnnBldcratloQ  to  be  (atlBfactory  to  all 
partlfs.  Tlie  board  Is  prepared  to  find  that  all  iha 
oblli.jllona  enured  loto  bj  Men.  Coburo  sod  Bw- 
Ins  will  be  raltbfuUr  and  honorably  carrted  out  by 
tlieae  (rentlemcn,  and  tboT  trust  thai  amicable  re- 
latlona  will  be  resumed  and  will  eontlnue  uninter- 
rupted I  ]i  for  the  future. 

With  the  view  to  tbecarrrlng-outof  tbeprovla- 
lonB  Of  the  a^Teement  wlih  Heea.  Cobure  ft  Ewing, 
I  DOW  inoloae  a  transfer  of  1,SOO  sbares,  to  t>e  exe- 
outed  In  mj  favor,  and  the  Company  undertake 
that  if  tbe  value  of  the  L.  W.  herd  sbsli  exceed  tbe 
tarn  of  £4.000  the  dlfferenee  Shall  be  adjusted  b; 
tbe  re-transfer  to  Meaa.  Cobum  and  EwlnB  of  aharea 
to  an  equivalent  value. 

"Aweitlna:  coDflrmatloD  by  letter  of  your  oable- 
Sram  of  the  CTlb." 

PromappOlatt'tt 


catee  for  eliiht  hund 
and  Ewlog.  as  per  U 

iHtler  have  asdsnci _ _ 

They  therefore  wlsb  Ueas.  CAB. 


certm- 

sharee  ot  stock  to  Cobum 
of  compromise,  until  the 


adred  shBTCS. 


forward  It  without  delay.''^ 
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Oct.  TxBM. 


has  practically  been  decided  a^^ainst  Mess. 
Cobum  and  Ewing  by  the  same  judffe  before 
whom  the  case  will  ultimately  be  tried,"  the 
amount  of  money  received  by  them  from 
Munson,  and  the  aifficulty  in  placing  any  of 
the  shares,  eta,  the  board  is  of  opinion  that 
the  offer  is  favorable  to  Cobum  and  Ewing, 
but  ''is  induced  to  offer  these  easier  terms 
with  the  object  of  settling  the  matter  before 
the  general  meeting  of  3ie  4th  of  March." 
This  would  repay  9ie  Company  150,000  in- 
stead of  (40,000,  but  only  $20,000  would  be 
paid  in  cash  or  cattle,  and  the  remainder  in 
uiares. 

The  contention  seems  to  be  that,  as  the 
terms  of  compromise  mentioned  in  the  secre- 
tary's letter  addressed  to  the  Cattle  Com- 
pany's attorney  did  not  8i>ecifically  allude 
to  the  claim  for  compensation,  both  parties 
had  made  and  receiyea  propositions  in  which 
that  claim  was  left  open  to  litigation,  and, 
therefore,  appellants  could  accept  the  propo- 
sition contained  in  the  secretary's  letter,  and 
at  the  same  time  reserve  the  objectionable 
claim.  But  we  do  not  agree  with  that  view, 
as  already  indicated,  and  are  of  opinion  that 
Cobum  and  Ewing  must  have  known  that 
20]  the  intention  of  the  Company  was  to  settle 
the  entire  matters  of  difference  between  them, 
and  that  in  no  event  would  the  Company  en- 
tertain any  claim  for  compensation  on  their 
part.  This  must  be  so,  since  the  whole  theory 
of  the  negotiation  renewed  December  28  con- 
ceded the  terms  of  the  Company's  solicitors 
in  response  to  the  proposition  of  November 
12  as  the  correct  basis  of  settlement,  and 
those  terms  embraced  the  rejection  of  the 
item  of  commissions,  which  was  so  well  un- 
derstood that  appellants'  letter  of  December 
28  expressly  said  that  all  claims  for  damages 
or  compensation  were  to  be  waived  and  full 
receipts  passed.  What  the  board  was  con- 
sidering, as  appellants  must  be  held  to  have 
known,  was  what  appellants  should  pay  and 
how  they  should  pay  it,  and  it  was  only  in 
regard  to  the  disposition  of  their  stock  that 
any  difficulty  arose  in  substantially  arriving 
at  a  final  conclusion  before  Fisher  went  to 
London. 

It  was  claimed  by  the  Company  that  the 
stock  was  not  worth  its  par  value  on  account 
of  certain  action  on  Swing's  part,  which 
tumed  out  to  be  ill-advised,  and  the  directors 
considered  that  although  they  asked  Cobum 
and  Ewing  to  pay  150,000  instead  of  $40,000 
as  offered,  yet  as  the  larger  part  of  this  was 
to  be  taken  in  their  stock  at  par,  it  was  a 
liberal  offer  on  the  Company's  part,  in  view 
of  all  the  other  facts  and  circumstances  sur- 
rounding the  transaction.  And  to  this  Mr. 
McCrary  alludes  in  his  letter  of  February  24, 
when  he  says :  "The  sum  demanded  is  nom- 
inally larger  than  that  offered  by  you ;  but, 
as  it  is  proposed  to  receive  payment  in  cattle 
and  the  stock  of  the  Company  now  held  by 
C.  and  E.  at  par,  I  am  in  hopes  your  clients 
will  consider  it  better  to  accept  than  to  con- 
tinue the  litigation." 

The  secretary  assumed,  as  we  think  he  had 
a  riffht  to  do,  that  the  claim  for  compensation 
on  the  part  of  Cobum  and  Ewing  had  been 
dismissed  as  inadmissible,  and  that  his  letter 
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to  the  counsel  of  the  Company  need  only  name 
the  terms  upon  which  the  Company's  claim 
was  to  be  compromised.  The  attempt,  by  the 
letter  of  Febmaiy  27,  1886,  reciting  the  secre- 
tary's letters,  to  so  limit  the  compromise  as  to 
reserve  the  right  to  litigate  the  question  of 
compensation,  is  not  commendable.  Appel- 
lants could  not  in  good  faith  restrict  their 
settlement  in  this  way,  nor  attribute  the  [tH 
courtesy  with  which  Mr.  McCrary  had  acted 
as  extending  to  a  concession  which  he  had 
refused  to  make  at  the  very  threshold.  And 
when  he  notified  Cobum  and  Ewing,  on  the 
27th  of  Febmary,  that  ''it  is  understood  that 
the  settlement  embraces  all  the  matters  in- 
volved in  the  pending  litigation  in  the  several 
suits  between  the  parties, "  it  was  their  duty, 
if  that  were  not  so,  to  have  so  advised  him 
at  once. 

What  passed  between  Mr.  Kames  and  Mr. 
Field  is  in  dispute,  but  it  is  clear  enough 
that  it  could  not  control  so  important  a  dif- 
ference, if  it  really  existed.  The  letter  of 
Mr.  McCrary  informed  Cobum  and  Ewing 
that  he  shoiiid  wire  the  Company  of  its  ac- 
ceptance of  the  proposition,  and  his  affidavit 
shows  that  this  letter  was  written  before  he 
had  taken  any  steps  to  cany  out  the  com- 
promise on  llehalf  of  the  Company.  The 
subseauent  letters  in  March  of  Mr.  McCrarj 
and  of  the  Company  demonstrated  their  un- 
derstanding that  the  entire  controversy  was 
settled,  which  indeed  was  tiie  only  motive  (d 
any  negotiations  at  all. 

The  grounds  upon  which  the  Cattle  Com- 
pany resisted  the  claim  for  compensation  are 
too  obvious  to  require  comment,  and  were 
the  same  which  justified  the  removal  of  their 
agent  from  his  agency.  We  do  not  doubt 
that  the  compromise  covered  all  the  matten 
in  controversy ;  that  this  was  understood  by 
the  parties  with  whom  they  were  doding; 
and  that  the  latter  were  bound,  as  the  court 
held,  in  the  premises. 

But,  although  the  decision  of  the  oomt 
was  correct  upon  the  merits,  it  is  objected 
that  the  decrees  in  question  were  improperly 
rendered,  for  want  of  jurisdiction  to  proceed 
upon  the  petitions.  Undoubtedly  the  ordi- 
nary rule  would  have  required  the  matter  of 
the  settlement  to  be  presented  by  a  supple- 
mental bill  or  cross-bill  or  a  bill  in  that 
nature ;  and  these  decrees  were  rendered  upon 
petition  only.  But  this  objection  was  not 
raised  until  after  a  decision  rendered.  Ap- 
pellants appeared  in  answer  to  ^b»  petition! 
and  introauced  affidavits  to  support  their 
views  of  the  meaning  to  be  attached  to  the 
correspondence,  and  Uiey  insisted  Uiat  their 
claim  for  compensation  was  not  embraced  is 
the  compromise,  and,  therefore,  that  the  dis- 
missal of  the  bill  fi^ould  be  without  preju* 
dice. 

The  case  of  KeUeyy.  Hotby,  41  U.  8.  16  ItU 
Pet.  269,  277  [10:  961,  968],  is  decisive 
aeainst  this  objection.  There  a  release  was 
filed  in  a  chancery  suit  by  the  defendant, 
who  moved  to  dismiss  the  bill,  which  motion 
was  opposed  upon  the  ground  that  the  release 
was  obtained  by  duress.  The  parties  went 
on  to  take  testimony  as  to  the  circumstances 
under  which  the  release  was  given,  and  it 
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wu  held  by  Um  court,  apeaklDe  through  Jfr.  BILA8  TUBBS,  Fiff.  in  Err., 

Ohi^  Jiuttee  Taaej :    "Some  oDjectlona  have  e. 

boen  m»do  as  to  the  mwrner  in  which  Uio  re-  r.  b.  WILHOIT  m  al.,  Executon  of  tha 

lease  was  introduced  into  the  proceedings.  Batata  ol  Joseph  Kile.  Deceased. 
It  was  filed  in  the  c&uae,  and  a  motion  there- 

upon  made  to  dismiss  tlie  bill ;  and  it  la  said  (Bee  S.  a  Beporter's  ed.  Ut-llO.) 
that  being  executed  while  the  suit  was  pend- 
ing, and  after  the  answers  were  In,  and  the  8aamp-Land  Act — ehanga  ef  a*  to  OaUfarnxa 
accounts  before  the  master.    It  should  hare  —toum^ip^ttandturteyt — tcAtn  Jlnol  and 
been  brought  before  the  court  by  a  cross-bill  ^eetuta—wmmiMioner't  dutg. 
or  supplemental   answer,  and   could   not   in 

that  stage  of  the  proceedings  be  noticed  by  L   TbeEhramp-lAnd  Act  of  Sept.  16,1810,  imported 

the  court  In  an;  other  way.     It  is  a  suQlcient  ■  preaent  grant  to  the  atatea.  and  the  ttUe  to  ilie 

answer  to  this  objection  to  any  that  it  was  lands  pMBed  t«  the  State  atonoe,  their  MentlOoB. 

admitted  In  evidence  without  exception,  and  F'°°*t'",T^^-^'i',?^!!?°S^I^.'^^?^* 

both  parties  treated   it  as  properJy  in  the  but^enideDtifl«l  the  atle  to  relate  b«*  to  the 

cause  fand  the  complainant  proceeded  to  take  '*»'f  "^  *"  ^°^,  ,    _  ,™  ..         ^       _  . 

testimony  to  show  that  it  wm  obUined  from  ^    »r  '5^t??*  ■'S^?L"ISi,^^«VS"™"*' 

htm  by  duress,  and  the  defendants  to  show  itfJ'L'^if^J^  ^^.S^^SS 

Uiat  i/wa.  freelv  «.d  vol^urily  ^ven.     It  i^"J^% ^^^Telt  ^  t^H^.^M  Z'lZ 

had  the  same  effect  that  it  would  have  had  nmde  thedutrof  the  oonunlselODecof  the  Gen- 

upon  a  croas-bil!   or  supplemental   answer,  eral  lAnd  Office  t«  oertlfr  orm  to  that  State,  ai 

and  the  complaioaot  had  the  same  opportun-  sirBmp,  >]]  the  Undi  r 

ity  of  impeaching  It     And  there  is  no  pro-  such  approred  plats, 

priety  in  requiring   technical   and   tonnal  a.   Ihe  Aotof  iSMdidnotreqnireKpproralbrtlie 

Sroceedings,  when  they  tend  to  embarrass  and  oommloiloiieTof  theGenenULaodomoeof  towo- 

slay  the  administration  of   justice,    unless  ship  plata.  whloh  had  then  been  made  and  ap- 

thev  are  required  by  some  fixed  pHnciples  of  proved  bjr  the  snrveror  geoenl  of  the  Called 

equity   law  or    practice,     which   the   court  States  for  Oallforala;  and.  unUl  April  IT,  UTS,  It 

would  not  be  at  liberty  to  disregard."    In  wasnotthe  pia^oeot  the I^  Departmept to 

OiOertv   Endean,  L   R   fl  d   Div   259    2«7  requlreanyapeoHloapprovalbyUiooommlsilOQer 

*?o^orgfSi, M^Ur^the Rons: ^  ^ii""':^:^''^?,^!?'^^:!;!^'^:^'^^^' 

thislang^uge:     "'l  think  a  court  of  appeal  KS'^  wS?1Sd  S^  tSfoS^ST"^"  ""  "■ 

Mnnot  refuse  to  decide  on  the  merits  where  ^^ 

the  parties   n  thecourt  below  argued  Uie  case  veyor  aoneiai  ta  trti^liS;  Inias*,  and  oertlBed 

on  the  merlto  without  objecting  to  the  evi-  by  the  surveyor  general,  one  of  which  was  re- 

dence.     They  must  be  taken  to  have  assented  turned  to  the  Oeneiel  lAnd  Onoe,  and  one  was 

to  having  their  rights  decided  on  the  motion  fljed  la  the  local  land  oIBoe,  upon  whloh  oertalo 

according  to  the  usual  rules  governing  inter-  lands  were  represented  as  swamp,  la  asundeut 

locutory  motions.     If   tbey  wished  tnem  to  basis,  in  that  reapoot,  fora  patent  of  Califoml* 

be  decided  otherwise,  they  should  have  ob-      oonvoyiiigsiiohlan'"-*  "• 

jected   to  the   reception  of  the  evidence.     I  IL   niedutyotthecc 

think  it  is  impossible  for  the  appellant  to  the  State  the  lands  Tepreeented  •■  swamp  ona 

■ucceed  upon  that  eround,  not  havinn  taken  township  plat  was  miolsierlal.  and  be  oould  not 

—-—rin  the  c5urt  below."    TbeSs  cases  defeat  the  UOa  of  the  State  by  withholding  such 


ra  cited  by  appelleea,  together  withPfyw      oarofloat* 

.  fl«fcr.4Hare,  164;^**^%.  MOUiigUm,    SubmtUtd  Jan.  B,  1891.    DtcOtd  Jan.  tS.  1891. 


'ir^4  'L/T'^ilV    ^S^    «I7^^^'  TNERRORtotheSupremeCourtof  theState 

w^  V  ^A  w    R^s   i^w '  .n J  -T^  I  ^  o'  CalifomU  to  revTew  a  judgment  in  favor 

K    /  w'.«  ^M     w™'  ~f-JS^  r;  «'  defendants  in  an  action  for  land  in  San  Joa- 

/btt«-,    4   Haw     lM,-were  referred  to  In  qui„  county,  California.    Ajprmti. 

^^    Ti^^^^l'^'^L  ""*     ^'«-,(^'i?»'*'^  ^  The  facts^e  staled  la  thZpinion. 

Turner  held,  where  the  agreement  of  com-       j^    Henir  Bsiwd  for  pUintia  in  error. 

promise  went  beyond  the  'jrdi  nary  range  of      a^AT^fB^o^sSd  aTb.  B^o. 

the  court  in  the  existing  suit,  and  the  right  j     defendants  lo  error. 

to  enforce  the  agreement  in  that  suit  was  dia-         "™=ui»u»  u>  o  v.. 

puted,  that  the  proper  course  for  proceedings      j^,.  Jwfws  Field  doIlTcred  the  opinion    [ISI 

to  enforce  it  was  by  bill  for  specific  perform-  Qf  l\^^  court : 

ance.  and  not  by  motion  or  pelitioa  in   the       This   Is  an'  action  for  the  possession   of  a 

original  suit  to  stay  the  proceedings,  and  be  parcel  of  land  of  about  eighty  acres  in  the 

thought  this  must  necessarily  Im  bo  where  the  bounty  of  Ban  Joaquin,   California,    being 

riement  itself  was  disputed.     But,  under  gubstantially  the  south  half  of  the  southeast 

circumstances,  we  have  alrcadv  held  that  quartw  of  section  11,  in  township  4,  of  that 

the  petitioners'  case  did  not  fail  upon  the  countr. 


merits,  and  as  all  parts  of  the  agreement  fell    

within  the  range  of  Oie  suits,  and^oellants  ^,^_rM. poUnt.  for bmd mov  b*  M  oMd. for 

did  not  dispute  the  form  of  proceeding,  we  fr^BAseenoKtoMmer  v.  Kerr.fcBSL 

are  of  opinion  that  the  decrees  cannot  be  re-  ^to«rrorHn«urwv«ond  il«ortp((on»  «  polenls 

veraed  upon  this  ground.      Thtji  art  ih^nrt  rorlondt;  houo(?nKnud,-ae«notttoWatlav.Llnd- 

^ffirmed.  Ky,  E(  «e8. 

U8  (!•  Sr  SS2 
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The  plaintiff  in  the  court  below,  and  in 
error  here,  asserted  title  to  the  premises  under 
«  patent  of  the  United  States  issued  to  him 
in  due  form  on  the  first  of  October,  1879, 
upon  a  homestead  entry  made  by  him  in  May, 
1878,  and  conunuted  to  a  cash  entry  in  No- 
vember following. 

The  original  defendant  below,  Joseph  Kile, 
now  deceased,  and  in  whose  place  his  execu- 
tors, Wilhoit  and  Thompson,  have  been  sub- 
stituted, cla  med  the  premises  under  a  patent 
136]  of  Calif oiuia,  bearing  date  the  5th  of  August, 
1865,  conveying  to  him  the  premises  as 
swamp  and  overaowed  lands,  and  as  part  of 
the  land  granted  to  the  State  by  the  Act  of 
Congress  of  September  28,  1850  (9  Stat.  519) . 

The  action  was  brouerht  in  the  Superior 
Court  of  the  County  of  San  Joacjuin,  where 
the  issue  was  tried  without  tiie  intervention 
of  a  jury,  by  stipulation  of  the  parties. 
Special  findings  of  fact  were  filed,  upon 
which  judgment  for  the  plaintiff  was  ren- 
•dered.  On  appeal  to  the  Supreme  Court  of 
the  State  the  judgment  was  reversed,  and 
iudgment  ordered  in  favor  of  the  defendants 
for  the  lands,  and  for  the  rents  and  profits 
thereof.  To  review  this  judgment  the  case 
is  brought  here  on  a  writ  of  error.  The 
<]^uestion  presented  is  the  validity  of  this 
title  under  the  patent  of  California.  If  the 
•claim  thereto  were  abandoned  or  overthrown, 
the  right  of  the  plaintiff  to  recover  under  the 
patent  of  the  United  States  would  be  con- 
•ceded. 

To  determine  this  question,  a  consideration 
must  be  had  of  the  various  proceedings  taken 
to  obtain  the  patent  of  the  State,  and  the  law 
bearing  upon  them.  The  Act  of  Congress  of 
September  28,  1850,  granted  to  the  several 
States  of  the  Union  afi  the  swamp  and  over- 
flowed lands  within  their  limits,  which  on 
the  passage  of  the  Act  remained  unsold,  to 
enable  them  to  construct  the  necessary  levees 
and  drains  for  the  reclamation  of  such  lands ; 
and  made  it  the  duty  of  the  Secretary  of  the 
Interior,  as  soon  as  practicable,  to  make  out 
an  accurate  list  and  plats  of  the  lands  de- 
scribed, and  transmit  the  same  to  the  govern- 
ors of  the  States,  and  upon  their  request  to 
cause  patents  to  be  issued  to  the  States  there- 
for. 

Soon  after  the  passage  of  the  Act  the  ques- 
tion arose  in  each  State  as  to  the  time  the 
grant  took  effect — whether  at  the  date  of  the 
Act,  or  on  the  issue  of  the  patent  to  the  State 
upon  the  request  of  its  governor  after  the  list 
and  plats  of  the  lands  had  been  made  out  by 
the  Secretary  of  the  Interior  and  transmitted 
to  him.  After  much  consideration  by  the 
officers  of  the  department  of  the  government 
under  whose  supervision  the  Act  was  to  be 
carried  out,  and  by  the  courts  of  the  several 
States  in  which  such  lands  ezisteil,  it  was 
137]  held  that  the  words  "are  hereby  granted"  in 
the  Act  imported  a  present  grant,  and  not  a 
promise  of  one  in  the  future ;  and  that  the 
title  to  the  lands  therefore  passed  to  the  State 
at  once,  their  identification  to  be  made  by  the 
action  of  the  Secretary  of  the  Interior,  but 
when  identified  the  title  to  relate  back  to  the 
date  of  the  Act. 

In  the  recent  case  of  Wright  v.  lios^hm/, 
12)  U.  S.  488  [80:  1039],  tlie  rulings  of  the 
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officers  of  the  Land  Department,  and  of  the 
courts  of  the  States  in  which  swamp  and 
overflowed  lands  existed,  by  which  the  con- 
clusion mentioned  was  reached,  are  stated 
with  much  fullness,  and  it  is  unnecesary  to 
repeat  what  is  there  said.  It  is  sufficient  to 
observe  that  the  construction  thus  given  to 
the  Act  is  now  the  accepted  law  of  the 
country. 

But  the  enjoyment  of  the  grant  was  greatly 
impeded  by  the  delay  of  the  Interior  Depart- 
ment to  make  out  and  certify  the  lists  re- 
quired. This  delay  arose  from  many  causes, 
some  of  which  the  Secretary  could  not  con- 
trol, such  as  the  insufficiency  of  the  force 
under  his  command  to  make  the  required 
surveys  and  the  necessary  identification  of 
the  lands.  The  decision  of  this  court  in 
Hannibal  d  St.  J.  R.  Co.  v.  Smith,  76  U.  8. 
9  Wall.  95  [19:  599],  tended  in  some  deisTee 
to  lessen  the  evil  effects  of  the  delay,  in 
holding  that  when  that  officer  had  neglected 
or  failed  to  make  the  identi  float  ion  it  x%'a8 
competent  for  the  grantees  of  the  State,  in 
order  to  prevent  their  rights  from  being  de- 
feated, to  identify  the  lands  in  any  other  ap- 
propriate mode  which  would  effect  that  ob- 
ject. And  in  WngM  v.  Hoseberry  it  was 
suggested  that  such  mode  of  identification  by 
the  State  was  also  permissible  where  the 
Secretary  declared  his  inability  to  certify  the 
lands  from  anv  other  cause  than  a  considera- 
tion of  their  character — a  suggestion  followed 
in  the  decision  of  that  case. 

In  consequence  of  the  delays  in  certifying 
the  lists  and  the  inconveniences  which  fol- 
lowed, the  Legislatures  of  several  States,  in 
which  such  lands  existed,  undertook  to  iden- 
tify the  lands  and  dispose  of  them,  and  for 
that  purpose  passed  various  Acts  for  their 
survey  and  sale  and  the  issue  of  patents  to 
purchasers.  The  conflicts  whidi  thus  arose 
between  parties  claiming  under  the  State  and 
parties  claiming  directly  from  the  United 
States  led  to  various  Acts  of  Congress  for  the 
relief  of  purchasers  and  locators  of  swamp 
and  overflowed  lands.  10  Stat.  684,  chap. 
147 ;  11  Stat.  251,  chap.  117. 

The  inconvenience  and  conflicts  mentioned 
were  especially  annoying  and  injurious  to 
the  State  of  California,  for  the  great  emigra- 
tion to  that  State  in  1850,  and  the  years  im- 
mediately following,  created  a  call  for  lands 
of  this  description,  not  only  because  they 
were  easily  reclaimed,  but  because  of  their 
extraordinary  fertility  after  reclamation. 
Accordingly,  as  early  as  1855  its  Legislature, 
asserting  her  owner^iip  of  sudi  lands,  pro- 
vided for  their  survey  and  sale,  and  for  the 
issue  of  patents.  I^egislation  was  also  had 
on  that  subject  in  1857,  1858  and  1859.  Ai 
great  confusion  had  from  the  causes  men- 
tioned arisen  in  the  title  to  such  lands,  and 
also  to  other  lands  in  California  claime<l  un- 
der grants  of  the  United  States,  Congress,  on 
July  28,  1866.  passed  an  Act,  entitled  "An 
Act  to  Quiet  Land  Titles  in  California,"  by 
which,  among  other  things,  the  provisions  of 
the  original  Act  of  1850  for  the  identification 
of  swamp  and  overflowed  lands  in  that  State 
were  changed.  Their  identification  was  no 
longer  left  to  the  Secretary  of  the  Interior, 
but  was  made  subject  to  the  joint  action  of 
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the  state  and  the  federal  authorities.  The  General  Land  Office  to  direct  the  United 
fourth  lection,  which  related  to  those  lands,  States  surveyor-general  for  California  to  ex- 
provided  as  follows :  amine  the  segregation  maps  and  surveys  of 


have 

Sii^ftpFro^^.Tt'SSintTtheTutTof'thl  f^rilX'  "^"P**^   ^J  *•>«  U"'**^  States  he 

commissioner  of  the  General  Land  bffloe  to  !5^"l^i„^5^*™SS!:SL*P?»r°:«  "^^^ 

certify  over  to  the  State  of  California,  as  t^r^A-fiT  ?^,  .^^1    i    T  J**."**  ^"^^J 

•wamp  and  overflowed,  all  the  lands  repre-  J:^'l£'x>.  ?^  Z^7^a    ^^,  '"  «««'»'* 

■ente<f  as  such,  upon  such  approved  plats,  !?fI^y.L^™im'^f'?Tn^L''°L*';  '^""''"'^ 

within  one  year  from  the  passige  of  this  Act^  !!.'i^  *^!uT^™  "^.^""l?   ^*'***  surveys^ 

or  within  one  year  from  the  return  and  ap-  Sl  "  ?^  h^^^Jl^  nS1<.r/"'S^  ♦"  ""r^^  '"^ 

proval  of  such  township  plats.    The  com-  5*r.^,5?!^t?f  *''*,"5'M, ''*^*f^  *''*  """• 

missioner  shall  direct  the  XJnited  States  sur-  "''f 'TI    "  ^"^^^  to  f'^ec*  *e  surveyor- 

veyor-general  for  the  State  of  California  to  f*°tl^„*?  make  "egregat^n  surveys,  upon 

exkmine  the  segregation  maps  and  surveys  of  1^.?^  f  "i*?,^*  *t  ^^'S?"'   "^  the   State, 

the  swamp  and  ovirflowed  lands  made  by  said  J'*!  *?  iTh  Jf  Vi?'  f'H  *?k-*''TP  ""*  T^^' 

Stote;  anS  where  he  shall  find  them  ti  con-  ^^f^}'^^^  the  township   and  report  the 

form  to  the  system  of  surveys  adopted  by  the  f^T.^  a^I^'^^H^^  9^^'  ^^^^""^ 

United  States,   he  shall   cbnstrurt  and  ap-  i°f  J"if|^!3f„r  f!l  t^r^VTlf  "TS^P  "k** 

prove  township  plats  aocordingly.  and  fo?-  ?!*^**T*.^'"*5?k  *  **».*''*  ♦^l*'"**"*^.,^ 

Ward  to  the  General  Lano  Office  Jfor  approval :  5?"'1,*?i!'S;.t^?K  '^m"?  ''"*^"*  provided 

Provided.    That  in  segregating  large  bodies  l"***  "  *^  ^Ute  should  claim  as  swainp  and 

of  land,  notoriously  ani  obviously  swamp  *T^?°'"^  "7  l?"^  T*  '^  ^P^^^  "P"" 

and  overfowcd.  it  shall  not  be  necessary  U,  ^^fT^3^  in  the  returns  of  the  surveyore 

subdivide  the  Mme.  but  to  run  the  exterior  S!i^S,*=''"J:5*=iSi°^  A"*^,'^"^  2*  tte  date  of 

lines  of  such  body  of  land.     In  case  such  *•■«  «?°L'^*'»*'"  '*^5*k'  "»«»?*»*«  ^^V^*^ 

state  surveys  are  found  not  to  be  in  accord-  7*"*  *?  }*  determined  by  testimony  to  be 

ance  with  the  system  of  United  States  sur-  I?''«°  before  the  surveyor-general,  subject  to 

▼eys.  and  In  suai  other  townships  as  no  sur-  J?"'  "PProval   of   the   commissioner   of   the 

▼ey  has  been  made  by  the  United  States,  the  ^*^®,^'  i^"!  Y'5*=*-  ,        ,  .v    .  ^    ,  a 

commissioner  shall  /irect  the  surveyor-^  te^^^^j^S'lff  Ll1rth^'f?u'rt^"^» 


•enting  and  describing  what  land  was  swdmp  "/^'''  "i  "'•  ,"'»"■"  ""'V'""''.'"  ""S  N^^'i 

«nd  overflowed  under  the  grant,  according  tS  ?'  *"»  Joaquin,  was  made,  and  the  field  and 

the  best  evidence  he  can  oWin.     If  the  au-  ^f?'*?"^*'  °°**^  together  with  tte  map  or 

thorities  of  said  State  shall  claim  as  swamp  P'»t  of  the  survey,  were  ex««njned  and  ap- 

«nd  overflowed  any  land  not  represented  u  P7*',!!l'o'J"?  *^*  approval   certified  by  the 

such  upon  the  map  or  in  the  returns  of  the  S°*ted  States  surveyor-generalfor  California, 

•urveyore.  the  chaJiicter  of  such  land  at  the  9,M^«  <*"*  <»/  £,"'y  ^oHowing  (1864)  a  copy 

date  of  the  grant.  September  twenty-eight.  "*  "'i?^TlK***T?"uJiPEr'7*^  iH"!?.  *f  f '*} 

eighteen  hundred  and'^flfty,  and  the  right  U>  ^"  '"fl'^A''*  ^?'\1$  ^f***  t^^^^f,  JT*^ 

thi  same,  shall  be  determined  by  testimony,  ?^?  fL^^^^'A^^}^?^'}'':  ^^'^  ^^'*'}'^ 

^'^K*?,^"  !^'T.  *^'  "u^e/or-generai:  i°^l"ll l5f..i"f;?rL*Ai„*^:!f?l*P;,  "^^^^ 
who  shall  decide  the  same, 

Approval  of  the  commissioDer 

Land  Office."    14 Stat.  219,  ch 

By  this  section,  rules  or  methods  were  es-   upon  its  margin,  was  as  follows: 
tablished  for  the  ideDtificatioQ  of  swamp  and 

overflowed  lands  in  California  which  super-  **The  above  map  of  township  No.  4  north, 
ceded  all  previous  rules  or  methods  for  that  range  No.  6  east,  Mount  Diablo  meridian, 
purpose.  It  first  enacted  that,  in  all  cases  is  strictly  conformable  to  the  field-notes  of 
where  township  surveys  had  been  or  should  the  survey  thereof  on  file  in  this  office,  which 
thereafter  be  made  under  the  authority  of  the  have  been  examined  and  approved.  Surveyor- 
United  States,  and  the  plats  thereof  be  ap-  Generars  Office,  San  Francisco,  California, 
proved,  it  should  be  the  duty  of  the  com-   June  80,  1864. 

missioner  of  the  General  Land  Office  to  certify  "L.  Upson,  Sur-Gen.  Cal.** 

over  to  the  State,  as  swamp  and  overflowed, 

«11  the  lands  represented  as  such  upon  the  Upon  this  approved  map  or  plat  the  greater 
Approved  plats,  within  one  year   from   the   part  of  the  lands  of  the  township,  including 

Sassage  of  the  Act,  or  within  one  year  from  all  of  section   11,  was   colored   green,    and 
le  return  and  approval  of  such  township   upon  the  face  of  the  part  thus  colored  the 
plate'  words  "swamp  and   overflowed   land"  were 

The  section  then  provided  for  the  construe-  written.  The  lands  thus  colored  and  marked 
tion  of  township  plats  where  none  previously  were  excluded  from  the  estimated  aggregate 
existed.  It  required  the  commissioner  of  the  area  of  public  lands  and  included  in  the  es- 
188  U.  8.  U.  S.,  Book  84.  56  889 
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tlmated  agKregate  area  of  awamp  koA  otbt-  the  sjstem  of  Borveje  adopted  by  the  United 

flowed  lana.  States ;  and  auch  township  plata  as  abould  be 

In  August,  1864,  Eile  made  application  In  made  bj  him  when  the  Hcgregation  maps  and 

accordance  with  Uie  provieions  of  the  Actt  surveys  of  the  Btata  were  not  in  accordance 

of  the  LeKislsture  of  CallfomiH  to  purchase  with  the  United  States  system  of  surveva.  or 

from  the  State  the  southeast  auart«r  of  sec-  were  of  townships  where  no  surveja  at  all  bad 

tjon  eleven,  as  being  part  of  the  swamp  and  been   made.     Until    April    17,  1679,   It  bid 

overflowed  lauds  granted  bv  the  Act  of  Con-  not  been  the  practice  of  the  Land    Depart- 

gress ;  and  on  the   18th    of  that   month   the  ment  tn  require  any  spectflc  approval  by  tbe 

county  surveyor  of  the  County  of  San  Joaquin  commissioner,  either  of  surveys  of  the  public 

made  a  survey  and  recordea   in  his   office  a  lands  or  of  plats  of  townships  in  accordance 


plat  and  fleld-notca  thereof,  and  certlSed  and  therewith,  made  by  the  surveyor- general  of 
reported  the  same  to  the  state  survoyor-gen-  the  State,  before  they  were  deemed  bo  far 
oral,   in  whose  office  they  were  flled  and  re-    flnal  as  to  sanction  sales  or  selections  of  the 


corded  on  the  80th  of  September  following,  lands  surveyed  and  platted.  It  is  b 
On  that  dav,  and  aft«r  the  state  surveyor-  wherever  fraud  or  error  existed  In  tbe  action 
general  hao  approved  the  survey,  plat  and  of  the  United  States  surveyor-general  tor  ths 
field-notes,  the  State  of  California  issued  and  State,  tbe  power  of  corre<;tion  was  vested  to 
delivered  to  Kile  a  certificate  of  purchase  of  the  commissioner,  but  where  the  lurvev  wis 
tbe  southeast  quarter  of  section  eleven,  itself  correct,  and  the  township  plat  con- 
founded upon  hts  application  and  tbe  ap-  formed  thereto,  they  become  final  and  effect- 
graved  survev.  Tbe  certificate  eet  forth  that  ive  when  flled  in  the  local  land  office  by  that 
!lle  had  made  part  payment  of  the  purchase-  officer. 
price  and  was  tlie  purchaser  of  the  land,  and  In  speaking  of  the  laws  and  of  the  ptactiee 
that  on  making  full  payment  and  surrender-  of  the  Department  on  this  subject,  the  late 
Ing  tbe  certificate  he  should  receive  a  patent  Secreliiry  of  the  Interior.  Hr.  Schurz.  in  a 
from  the  State,  communication  to  the  commissioner  of  the 
On  the  Sth  of  August,  1B60,  Kile,  having  General  Land  Office,  under  date  ti  August 
paid  the  residue  of  the   purchase -money  and  7,  1877,  said : 

surrendered  the  certificate,  received  from  the       «t,„  ,u„   i^  „,   n„„„„„    ,„„„  ^  -u  . 

State  a  patent  for  the  land.    The  patent  re-  ,    i?L  ^^sif  jL^T^ii  '^'i     ,f      li 

cites  that  all  the  requirements  of  the  Act  of  h  l?^,  ^\^^i;t^h  i?i?«.  l^-  ''m    1      ■ 

Congreai.  as  well  as  of  tbe  Acts  of  the  Leg-  °'  ""*  '"'''  "'  "i^F"'^  ^^)^-  "*  ^^f  ^' 

islature  of  the  Stale  in  relation  to  swamp  and  ^^^  northwest  of  Uie  River  Ohio  and  above 

overfiowed  lands,  had  been  complied  with,  "">  """"^  "{  ^^  ^^Pk'^^-^L^""*'    ""  T' 

and  that  the  governor,  by  virtue  of  the  au-  veyor-general  was  authorized  to  prepare  plaM 

thority  veateJin  bim,   thereby  bargained,  oj 'he  townsh.ps  surveyed,  to  keep  one  copy 

•old    ind  conveyed  to   KHe  thi  lanffa  with  of  ""O  ^me  in  his  office  for  public  Intorma- 

the  appurtenanc^.  tion,  and  to  send  other  copies  to  the-place. 

ThSe  proceedings  having  been  taken,  and  S'"'*-   -^d  to  the  Secrete^of  the  Treasury 

tbe  patent  issued,  Uie  first  clam«  of  section  ?'f,,?'?!f  l.i'^'if  ?  "^"^  ^  f^l'J"'!^* 

four   of   the    Act   of  Congress   of  July    23,  ^.  ^W^  "'  ■*'"   -nentioned  In  the  Art 

1866,   operated    to  confin^  the   title   of  th^  ?'   '"'^;  I"'*;. "  »  ^''^f.  "'  P?"*!"'  ^'^ 

patentee     That  clause,    as   already  stated,  "^    ^^  ^r3X^T°^  ""*  '^^  **'"'?^'P 

^vided  that  in  all  <^  where  township  8l!"fl^SP?"?,''J^  ^XVi^f^°'i^T'*^  ^11 

Surveys  had  been  made,  or  should  afterward  JT"  ^'^  ^^  ^^^Z^^  ^}^  ''*"'  ?'?^"-  Z^ 

be  mile,  under  the  authority  of  the  UniSi  '^17"^°J^;^!^  ^^^l^^jK^^  ^"^^ 

States,    and  tbe  plata  thereof  approved.    It  'f  f "  '^k^'"?.  '*.,?-*  1',"',.^'  J^^  F ?i^ 

should  be   the  duty  of  the  comn^^issioner  of  ^^y*!.  ^^fp  '"  ""^V"*  '".^e  ^ct  of  l.M, 

the  General  Land  bfflce  to  certify  over  to  the  "'  '°  ^''^  subsequent  Acts,  which  requires  the 

State,  as  swamp  and  overflowed,  all  the  lands  JPfT^^i"'  i^f  commissioner  oflbe  Genera 

represented  as  such  upon  the  approved  plata.  ^''„?'"?  J^f*"^.  »  ?  survey  becomes  final 

wfihin  one  year  from  tie  passage  of  the  Act  f"^  l*"^  P^"^  authoritative.    Such  a  theory 

or  within  one  year  from  the  ritum  and  ap-  '*,  ?°*  ""^V  '^''^'fJ  ^  ">?  '"ter  and  spirit 

proval   of  such   township   plata.     The   onfy  oj  the  various  Acts  providing  for  the  survey 

objection  urged  against  the  operation  of  this  °'.J''^  P"^"f,  '"'^.^"JJ*  ^"^^  i2,^' 

provision  is^that  the  townshfp  plat  was  not  u-'?™  practice  of  Oils  Department.     There 

In  terms  approved  by  the  commissioner  of  f°^  'ilJ'"i^  but  tiiat  under  the  Act  of 

the  GenerafUnd   Office.     The   clause  men.  ^"'^  *\l^-  reorganizing  the  General  Land 

tloned  requires  no  such  approval  of  township  ^f^P^'   the  commissioner  Las  general   super- 

Blals  which  had  then  been  made  and  approveS  "^'"^JT"  f "  """"^y^-  *■"*  V"'  ^".'^''I'.'l^' 

6y  the  surveyor- general  of  the  UniteS  States  exercised  whenever  error  or  fraud  Is  alleged 

lit  Califon>fa.    l^he  township  surveys  were  <";  ">«,.?»«  <>'   ^«  """7"':-5!:^"''-    „^ul 

made    under    the    authority    of   the    United  ""i™  the  survey  is  correct    it  l)«»me«  final 

States,  and  the  plat  thereof  waaapproved  by  ?;1,**^^'='"'k*   7^T  m  "   P.'"'  ''  ^'^  ""  '^' 

that  authority,  when   they    were  "made  ani  "«»1  <>«•«  by  that  officer.' 
approved  by  that  officer.     Only  such  town-       This  view  of  the  Secretary  was  referred  to  I'** 

ihlp  plats   were  to  be  submitted  to  the  ap-  and  held  to  be  correct  in  fnuA^rv,  0'a"inv,- 

pioval   of   the   commissioner   as   should    be  llfl   V.    8-    103.   114   [39:    311,    815].     This 

aubsequenCly  made   by   that  officer  from  the  practice   was  changed  by  the  Land    Depart- 

■egregatlon  maps  and  surveys  of  swamp  and  ment  in  April,   1879.  and   communicated  in 

overflowed   lands  of  the   State   after  he  had  its  instructions  to  surveyor -generals  on   tbe 

found  the  survey*  to  be  in  conformity  with  17th  of  that  month.    It  waa  not  until  after 
«»  IS8  B.  S. 
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8uch  instructions  that  the  duplicate  plats 
filed  in  the  local  land  offices  were  required 
to  be  previously  approved  by  the  commis- 
sioner of  the  Qeneral  Land  Oince. 

There  is  no  finding,  nor  even  any  allega- 
tion, that  the  survey  and  plat  of  township 
four,  in  the  County  of  San  Joaquin,  were 
not  correct,  or  that  tney  were  disapproved  by 
the  T^nd  Department.  The  only  change 
made  upon  that  plat  consisted  in  an  erasure 
of  the  designation  that  some  of  the  lands 
were  swamp  and  overflowed,  and  the  substi- 
tution of  a  designation  of  them  as  public 
lands,  the  Department  having  come  to  a  dif- 
ferent oonclusion  from  that  returned  by  the 
surveyor-general  years  before,  such  conclu- 
sion being  reached  upon  an  inquiry  made 
long  after  the  Department  had  ceased  to  have 
any  control  over  the  matter.  The  notes  of 
the  survey  and  the  plat  of  the  township  re- 
mained precisely  as  tliey  were  when  filed  in 
the  local  land  office  on  the  1st  of  July,  1864. 
But  if  an  approval  of  the  township  plat  by 
the  commissioner  of  the  General  Land  Office 
was  necessary,  it  is  to  be  found  in  the  recog- 
nition of  its  correctness  by  the  subsequent 
action  of  the  commissioner.  In  Wright  v. 
Boseberry  there  was  no  approval  of  the  town- 
ship plat  in  terms,  but  it  was  held  to  be  an 
approved  plat  by  the  fact  that  it  was  officially 
used  as  such.    121  U.  S.  516,  517  [30 :  1047]. 

In  this  case  the  original  and  official  town- 
ship plat  was  prepared  by  the  surveyor-gen- 
eral in  triplicate ;  one  of  which  was  returned 
to  the  General  Land  Office  of  the  United 
States,  where  it  always  remained,  and  one 
was  filed  in  the  local  land  office  at  Stockton. 
It  is  true  that  the  latter  one  was  after- 
wards, in  1865,  withdrawn  by  the  surveyor- 
general  from  the  local  land  office  by  order  of 
Uie  commissioner,  and  was  not  returned  and 
filed  in  tliat  office ;  but  a  copy  of  the  plat 
which  had  been  returned  to  the  General  Land 
Office,  certified  by  the  commissioner,  and  also 
by  the  surveyor- general  of  California,  as  a 
correct  copy  of  the  plat  on  file  in  that  office, 
was  subsequently  filed  in  the  local  land  office 
at  Stockton.  It  does  not  appear  in  terms  by 
whose  order  this  subsequent  filing  was  baa, 
but  it  must  be  presumed  to  have  been  by  di- 
rection of  the  commissioner  of  the  General 
Land  Office.  It  is  not  to  be  presumed  that 
the  parties  in  charge  of  the  local  land  office 
would  have  allowSl  a  copy  of  the  township 
plat,  which  had  been  taken  from  its  files  by 
order  of  the  commissioner,  to  be  refiled  with- 
out the  authority  of  that  officer.  Besides,  to 
that  plat  thus  returned  the  commissioner  re- 
ferred when  he  directed  the  register  of  the 
land  office  at  Stockton  to  make  a  change  of 
the  words  "swamp  or  overflowed  lands" 
written  upon  it  to  the  words  "public  lands." 
And  subsequently  when  a  patent  of  the 
United  States  for  the  land  was  issued  to  the 
plaintiff  Tubbs  the  land  was  described  as 
embracing  eighty  acres  "according  to  the 
official  plat  oi  the  survey  of  the  same  lands 
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returned  to  the  General  Land  Office  by  the 
surveyor- general. "  The  one  thus  returned 
was  a  duplicate  of  the  one  originally  filed  in 
the  local  land  office. 

It  is  therefore  conclusively  established  that 
such  township  plat  was  recognized  by  the 
Land  Department  at  Washington  as  a  correct 
plat,  ana  used  as  such,  which  was  the  only 
approval  of  a  similar  plat  in  Wright  ▼.  i2oM- 
berry.  This  conclusion  is  strengthened  by 
the  fact  that  when  subsequently  the  state 
authorities  applied  to  the  commissioner  of 
the  General  Land  Office  to  certify  over  to  the 
State  the  lands  represented  upon  the  plat  as 
swamp  and  overfiowed,  the  application  was 
refused,  not  on  the  ground  of  any  supposed 
error  in  such  plat,  but  solely  for  the  reason 
that  the  Land  Department  had  already  de- 
vested itself  of  authority  by  the  issue  of  a 
patent  to  the  plaintiff.  If  there  had  been 
anv  error  in  the  plat  which  would  have  jus- 
tified the  action  of  the  Department  it  would 
undoubtedly  have  been  stated.  When  the 
plaintiff  was  allowed  to  make  a  homestead 
entry  all  control  over  the  land  had  passed 
from  the  Land  Department,  and  the  title  by 
virtue  of  proceedings  under  the  state  law 
had  been  confirmed  by  the  Act  of  Congress 
of  July  23,  1866,  and  become  vested  in  the 
defendant.  That  entry  was  not  made  until 
the  8th  of  May,  1873,  several  years  after  the 
official  map  of  the  township  had  been  filed 
in  the  local  land  office  at  Stockton  and  in 
the  General  Land  Office  at  Washington,  and 
the  issue  of  a  patent  by  the  State  of  Cali- 
fornia to  the  defendant  Kile,  and  the  passage 
of  the  Act  of  Congress.  Whether  the  town- 
ship plat  be  considered  as  approved  by  the 
action  of  the  surveyor- eeneral  or  by  the  sub- 
sequent recognition  of  its  correctness  by  the 
commissioner  of  the  General  Land  Office, 
when  approved,  the  duty  of  the  commissioner 
to  certify  over  to  the  State  the  lands  repre- 
sented thereon  as  swamp  and  overflowed  was 
purely  ministerial.  He  could  not  defeat  the 
title  of  the  State  by  withholding  such  cer- 
tificate, nor  could  he  add  to  the  title  by  giv- 
ing it.  Its  only  effect  would  have  been  to 
facilitate  the  proof  of  the  vesting  of  the  title 
in  the  State  by  its  additional  recognition  of 
the  land  as  that  covered  by  the  congressional 
grant  of  1850.  It  would  not  have  added  to 
Uie  completeness  of  the  title.  A  strange 
thing  it  would  be  if  ^e  refusal  of  an  officer 
of  the  government  to  discharge  a  ministerial 
duty  could  defeat  a  title  granted  by  an  Act 
of  Congress,  and  enable  him  to  transfer  it 
to  parties  not  within  the  contemplation  of  the 
government.  Tlie  judgment  of  the  court  be- 
low must  therefore  be  affirmed. 

As  to  the  alleged  inadvertence  in  the  entry 
of  judgment  in  favor  of  the  defendant  for 
rents  and  profits,  we  have  only  to  say  that  if 
there  be  any  such  inadvertence,  it  is  not  a 
matter  for  revision  by  this  court,  but  only 
for  consideration  by  the  court  below. 

Judgment  c^fflrtMO, 
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R.  B.  REAGAN,  United  States  Marshal  for 
the  Eastern  District  of  Tbza%  bt  ai*. 

W.  B.  AIKEN  BT  Ai*. 

(Bee  8. 0.  Beporter*!  ed.  l(Xmi4.) 

Action  at  law—aeoounting^ehattel  mortgage^ 
when  not  toid — instrttetion$  to  jury— confi- 
dential communicatiom, 

L  An  action  by  a  mortgagee  to  reoover  the  value 
of  goods  mortgaged  to  him,  which  had  been 
selEcd  and  sold  by  defendant  on  an  attachment. 
Is  an  action  at  law ;  that  an  accounting  for  the 
proceeds  of  real  estate  sold,  which  was  to  be  ap- 
plied to  reduce  the  debts  secured  by  the  mort- 
gage, is  necessary,  does  not  make  it  an  equitable 
action,  as  this  is  matter  of  defense  which  can  be 
pleaded  and  proved  in  an  action  at  law. 

IL  A  chattel  mortgage  is  not  an  assignment  for 
the  benefit  of  creditors  and  therefore  void  under 
the  Statute  of  Texas,  as  giving  preferences,  al- 
though it  is  given  to  three  creditors  in  behalf  of 
themselves  and  certain  other  creditors  named, 
and  contains  no  condition  of  defeasance,  but  con- 
tains a  direction  for  the  mortgagees  to  seU. 

IL  This  court  will  presume  that  the  law  was  f  uUy 
given  by  the  court  to  the  Jury,  where  the  charge 
is  not  in  the  record;  and  that  it  was  correctly 
stated,  where  plaintiff  in  error  took  no  excep- 
tions to  it. 

4.  Where  one  who  is  both  a  creditor  and  an  attor- 
ney for  other  creditors  is  present  at  an  interview 
between  a  mortgagor  and  creditors,  held  with  a 
view  of  obtaining  the  mortgage,  he  cannot  be 
excluded  from  being  a  witness  as  to  what  trans- 
pired, on  the  ground  that  communications  to  an 
attorney  are  confidential;  especially  where  the 


creditors,  whose  attorney  be  was,  did  not  objeel 
to  his  testimony. 

[No.  488.] 
Submitted  Jafk  1£,  1891.  Decided  Jan.  £6, 1891. 

FT  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Texas, 
to  review  a  judgment  against  defendant.  Mar- 
shal for  Eiustem  District  of  Texas,  and  his 
sureties,  for  goods  taken  by  him  on  attach- 
ment, which  were  mortgaged.    Jijfirmed. 

Statement  by  Mr,  Justice  Brewer:  ^ 

On  December  28,  1886,  J.  H.  Anderson  and 
T.  W.  Anderson,  Jr.,  executed  a  mortgan 
on  certain  real  estate  in  Texas  to  one  W .  J. 
McDonald,  to  secure  the  payment  of  certain 
debts  of  the  mortgagors.  On  the  same  day, 
J.  M.  Anderson  mortgaged  to  said  McDonald 
and  W.  B.  Aiken  and  L.  C.  Stiles  certain 
personal  property,  as  security  for  the  pay- 
ment of  the  same  debts.  On  December  87, 
Carter  Bros.  &  Co.,  of  Louisyille,  Kentucky, 
H.  T.  Simon,  Gregory  &  Co.,  and  J.  H. 
Wear,  Boogher  &  Co.,  of  St.  Louis,  com- 
menced in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas  cer- 
tain actions  against  J.  M.  Anderson,  and 
caused  writs  of  attachment  to  be  issued  and 
levied  upon  the  personal  property  covered 
by  the  chattel  mortgage  above  mentioned. 
The  goods  thus  attach^  were  sold  by  the 
marshal,  and  the  proceeds  applied  in  satis- 
faction of  the  claims  in  suit.  On  the  29tii 
of  March,  1886,  the  grantees  in  the  diattel 
mortgage  conunenced  a  suit  in  the  state  court 
against  the  United  States  Marshal  and  the 


Vote.— Mortoage  defined;  nature  of.   See  note  to  | 
Mew  Orleans  Nat.  Bkg.  Asso.  v.  Adams,  87:010. 

Ae  to  equitable  mortoage  by  detx)8it  of  title  deeds^ 
see  note  to  Biebinger  v.  Continental  Bank,  85:27L 

Am  to  deed  with  eontraet  to  reconvey^  when  a  mart' 
oaoe  and  wTien  not;  action  to  home  deed  declared  a 
mortoage^  see  vMte  to  Oonway  v.  Alexander,  8:821. 

T?iat  title  of  lands  taken  ae  eeeuritv  for  moneye 
loomed  ie  tUmply  a  mortgage^  though  the  agreement  ie 
by  parol;  abeokfte  conveyance  can  alwaye  be  Tproved 
by  jparol  to  be  a  mortgage^— tee  note  to  Hughes  v. 
Edwards,  6:148. 

Aetoright  to  keep  mortgage  on  foot  to  protect  title; 
when  not  merged,— »ee  note  to  Pelts  v.  Clarke, 

Aeeumption  of  mortgage  by  purehaaer  of  premises; 
what  constitutes;  effect  of;  conoeyance  subject  to 
fiiort(KH7e,— see  note  to  Elliott  v.  Sackett,  27:078. 

As  toreUase  of  grantee  by  grantor  from  covenant 
to  atsume  mortgage,  see  note  to  Drury  v.  Hayden, 
88:406. 

Astoreeordqf  mortgages  on  veaselt  of  United  States, 
see  note  to  Moore  v.  Simonds.  26dM0. 

As  to  mortgages  on  crops  to  be  plantsd,  see  note  to 
Buttv.EUett,2>:188. 

At  to  lien  of  mortgage  on  after-acquired  property^ 
see  note  to  Pennock  v.  Coe,  16:486. 

At  to  mortgages  for  further  advaneee;  their  ooMd- 
ity  and  priority^— eee  note  to  Lawrence  v.  Tucker, 
16:474. 

As  to  power  of  eorporationa  to  mortgage^  see  note 
to  Memphis  ft  L.  B.  B.  Co.  v.  Berry,  28:887. 

Ae  to  power  of  national  banks  to  take  mortgages, 
see  note  to  National  Bank  of  Genesee  v.  Whitney, 
86:448. 

Ae  to  assignments  for  benefit  of  erediton,  uHth  pref- 
erences: when  valid,  when  ntk^—Boc  note  to  Mar- 
bury  V.  Brooks.  6:6fe8. 
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As  to  attorney  and  dient;  pritoOeged  eommiinfoci- 
tions  between;  when  attorney  wOl  be  eompeUed  to 
testify;  how  long  privilege  contimiss,— see  note  to 
Blackburn  v.  Crawford,  18:186. 

PrioHeged  communications;  what  are,  and  what  an 
not;  when  excluded,  when  noL 

A  scrivener,  who  draws  the  papers,  is  not  counsel 
of  the  parties,  and  a  communication  made  to  an  aU 
tomey  while  acting  in  the  capacity  of  a  scrivener 
is  not  privileged.  Hanlon  v.  Doherty,  7  West 
Bep.  885, 100  Ind.  87. 

An  attorney  who  has  drawn  a  wHl  cannot  ezooss 
himself  on  the  ground  of  privilege,  or  that  it  wss  a 
confidential  communication.  Sheridan  v.  Hough- 
ton, 16  Hun,  028:  Re  Chase,  41  Hun,  2QB. 

Attorney,  having  will  in  his  possession,  cannot  re. 
fuse  to  produce  it  on  the  ground  that  he  received 
it  as  a  confidential  communication,  and  that  m 
such  it  was  privileged.  Re  Chapman,  87  Hun,  878| 
Whelpley  v.  Loder,  1  Dem.  808. 

Where  will  is  contested  on  ground  of  fraud,  for- 
gery or  mistake,  instructions  for  making  the  wll 
received  by  the  attorney  are  not  privileged  com- 
munications. Id.;  Hebbard  v.  Haughian,  70  N.  T. 
66.  08. 

An  attorney  may  be  compelled,  as  against  bis 
client,  to  prove  the  existence  of  a  paper  deposited 
with  him  by  his  client,  and  that  it  is  in  his  posses 
sion.    Coveney  v.  Tannahill,  1  HiU,  83. 

But  an  attorney  cannot  be  compelled  to  prodoos^ 
on  subpoena  duces  tecum,  the  papers  of  Ids  oUem^ 
deposited  with  him.    Id. 

Privileged  communications  cannot  be  refused  to 
be  made  known,  where  fraud  is  charged.    Id, 

An  attorney  who  is  present  at  a  business  trsnsan 
tion  between  his  client  and  another,  Is  not  privi- 
leged as  to  what  then  passed.    Id.  . 
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sureties  on  his  official  bond,  alleging  the 
seizure  and  sale  under  the  writs,  ana  seeking 
to  recover  the  value  of  the  goods  thus  seized 
and  sold.  This  action,  commenced  in  the 
state  court,  was  removed  by  appropriate  pro- 
ceedings to  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Texas.  On  Feb- 
ruary 3,  1887,  the  attaching  creditors  filed 
their  bill  in  the  same  circuit  court  for  an 
injunction  to  restrain  the  furtlier  prosecution 
of  the  action  at  law,  the  one  commenced  in 
the  state  and  removed  to  the  federal  court. 
This  bill  was  based  on  the  proposition  that 
the  creditors  of  Anderson  were  secured  by 
both  the  real  estate  and  chattel  mort;^a^e, 
while  the  attaching  creditors  had  only  re- 
course on  the  property  covered  by  the  chattel 
mortgage ;  and  that  therefore  the  creditors 
thus  doubly  secured  by  the  real  estate  and 
chattel  mortgage  should  exhaust  the  security 
given  by  the  former  before  making  any 
claim  to  the  property  secured  by  the  latter. 
The  temporary  injunction  was  issued  as 
prayed  for.  The  property  secured  by  the 
real  estate  mortgage  was  sold,  and  the  pro- 
ceeds applied  as  dfirected  therein ;  but  such 
appropriation  of  proceeds  did  not  pay  the 
debts  in  full,  and  left  a  balance  due  the  credit- 
ors therein  named,  secured  only  by  the  chat- 
tel mortgage.  Thereafter,  on  September  20, 
1887,  by  stipulation  of  counsel,  the  injunc- 
tion bill  was  dismissed,  and  the  action  at 
law  transferred  from  the  state  to  the  federal 
court  was  continued  to  the  next  term,  with 
a  proviso  as  to  the  use  of  the  testimony  al- 


ready taken  in  the  injunction  suit ;  and  also 
that  the  dismissal  should  be  without  preju- 
dice to  the  right  of  the  defendants  in  the 
law  action  to  move  for  its  transfer  from  the 
law  to  the  equity  docket.  At  the  February 
Term,  1888,  the  law  action  came  on  for  trial ; 
an  application  was  made  to  transfer  it  to  the 
equity  docket,  which  was  denied,  and  the 
case  went  to  trial,  and  resulted  in  a  verdict 
and  judgment  against  the  marshal  and  his 
sureties  for  an  amount  equal  to  the  sums  due 
to  the  various  creditors  secured  by  the  real 
estate  and  chattel  mortgages,  and  unsiitisficd 
bv  the  proceeds  of  the  sale  of  the  real  estate. 
To  reverse  such  judgment  a  writ  of  error  has 
been  brought  to  this  court. 

Meittrs,  John  Paul  Jonea*  Reese  H.  Voor- 
Jiees  and  Todd  d  Hudgins,  for  plaintiffs  in  er- 
ror: 

An  accounting  was  necessary,  and  not  only 
Anderson,  but  all  the  beneficiaries  of  the  trust, 
were  necessary  parlies  to  such  accounting. 

Only  a  court  of  equitj  could  render  full,  ade- 
quate and  complete  relief  to  all  parties. 

1  Pom.  Eq.  Jur.  §  150  et  9eq,;  8  Pom.  Eq 
Jur.  §§  1218  et  aeq,,  1229, 1230;  1  Dan.  Ch.  PI 
and  Pr.  214  et  sea.;  Jones,  Chat.  Mort.  §  685 
BrobstY.  Brock,  77 U.  8.  10  Wall.  619(19: 1002) 
Shillaber  v.  Bobinson,  97  U.  8.  68  (24:  967) 
Chicago,  D.  d  V.  H.  Co,  v.  Fosdick,  106  D.  8 
47  (27:  47). 

The  court  erred  in  permitting  the  attorney 
for  plaintiffs  to  testify  as  to  transactions  and 
conversations  between  him  and  his  clients. 


The  execution  of  a  deed  or  will  cannot  be  called 
the  secret  of  his  client  (Lord  Say  and  SeaPs  Case, 
10  Hod.  40)«  although  he  is  a  subscribing  witness. 
Doe  V.  Andrews,  Cowp.  845:  Robson  v.  Kemp,  5 
Bn>.  62, 4  Esp.  236:  Hurd  ▼.  Morninfir*  1  Car.  &  P.  872; 
Johnson  v.  Daveme,  19  Johns.  184;  Sandford  ▼. 
Bemington,  2  Yes.  Jr.  188:  Kingrston  T.  Gale,  8  Yin* 
Abr.  548;  Bull.  K.  P.  284. 

An  attorney  may  be  r«H)uired  to  disclose  what- 
ever act  was  done  in  bis  presence  toward£i  the  per- 
petration of  a  fraud.  Coveney  y.  Tannahill,  1  HiU, 
4L 

He  may  be  called  as  a  witness  to  prove  the  exist- 
ence of  a  deed  and  that  it  is  in  his  possession,  but 
oannot,  as  a  witness,  be  compelled  to  produce  it. 
Brandt  v.  Klein,  17  Johns.  835 :  Jackson  r.  M*Yey, 
18  Johns.  880;  Brard  v.  Ackcrman,  6  Bsp.  120;  Bevan 
Y.  Waters,  1  Moody  &  M.  235. 

Where  a  will  is  sought  to  be  set  aside  on  the 
ground  of  undue  influence,  communications  by  a 
testator  to  an  attorney  who  prepared  the  will  are 
not  privilesrcd.  Rt  Austin,  42  Hun,  518;  Martin  ▼• 
PJatt,  51  Hun,  480. 

The  rule  which  excludes  from  evidenee  conflden- 
Ual  oommunications  from  client  to  attorney  does 
DOt  apply  to  coses  of  testamentary  disposition  of  a 
client.  Blackburn  F.  Crawford,  70  U.  8.  8  WalL 
175  a8:186). 

Where  an  attorney  is  a  witness  to  a  will,  this  is 
•D  express  waiver  by  the  testator  of  any  privilege 
of  secrecy  as  to  what  was  said  or  done.  He  Cole- 
man, Ul  N.  T.  220.  See  also  Loder  ▼.  Whelpley,  111 
M.  Y.  280:  Kartlett  v.  Bunn,  56  Hun,  500. 

An  attorney  may  be  a  witness  to  prove  the  exe- 
eatlon  of  a  contract  drawn  by  him.  Kaut  y.  Kess- 
ler,  6  Cent.  Rep.  244, 114  Pa.  608. 

The  privilege  extending  to  communications  be- 
tween attorney  and  cUent  is  not  the  privilege  of 
the  attorney,  but  of  the  client.  Morris  v.  Cain,  38 
La.  Ann.  712. 

1S8  D.  8. 


To  entitle  a  party  to  the  protection  accorded  to 
privileged  communications,  they  must  be  made  to 
the  attorney  acting  as  legal  adviser,  and  must  have 
been  made  by  the  client  for  the  purpose  of  proles- 
sional  advice  on  the  subject  of  his  rights  or  lia- 
bilities.   Caldwell  ▼.  Davis,  10  Colo.  481. 

The  privilege  of  an  attorney,  undersea  885,  N.  Y. 
Code,  is  in  relation  to  the  subject  matter  of  the  ac- 
tion, and  not  to  the  fact  of  his  employment  as  at- 
torney.   Hampton  v.  Boylan,  46  Hun,  151. 

Communications  to  an  attorney  in  the  presence 
of  both  parties  for  whom  he  is  drawing  an  agree- 
ment are  not  privileged.  Goodwin  G.  8.  &  M.  Co*s 
App.  10  Cent  Rep.  761, 117  Pa.  514. 

Witness  to  will,  not  privileged.  Re  Freeman,  46 
Hun,  458. 

In  a  suit  to  set  aside  a  will,  a  physician  who  at- 
tends on  last  illness  is  not  admissible.  Houston  v. 
Simpson,  14  West  Rep.  828, 115  Ind.  62. 

Attomet/  may  he  eompelUd  to  make  discovery  of 
papers  in  hie  poseesaion. 

An  attorney  may  be  compelled,  by  order  of  the 
court,  to  produce  in  evidence,  and  to  make  discov- 
ery of,  a  will  or  other  papers  in  his  possession,  al- 
though he  did  not  receive  them  from  his  client,  but 
from  a  third  person  not  a  party  to  the  suit  Zeh  v. 
Glaskin,  22  Jones  &  S.  351;  People  v.  Yail,  1  Cow.  589; 
People  V.  Vail,  2  Cow.  628:  Doe  v.  Roe,  1  Mees.  &  W. 
207 ;  Eager  y.  Wiswall,  2  Paige,  860, 2  N.  Y.  Ch.  L. 
ed.  047:  Langslow  ▼.  Cox,  1  Chitty,  06 ;  Harris  ▼. 
Aldrit2Chitty,229;  Fowler's  Petition,  9  Abb.  N.  C 
268:  Manley  ▼.  Bonnel,  11  Abb.  N.  C.  128;  Mitchell's 
case,  12  Abb.  Pr.  249;  2  PhiL  Bv.  106;  Montrose  ▼. 
Wannamaker,  21  Abb.  N.  C  478;  Martine  v.  Al- 
bro,  68  How.  Pr.  215;  2  Story.  Bq.  Jur.  f  1500;  Wake- 
man  T.  Bailey,  2  Barb.  Ch.  482,  5  N.  Y.  Cb.  L.  ed. 
081. 
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1  Greenl.  Ev.  §  286  «<  9eq,;  Chirac  ▼.  Bdn- 
ieker,  24  U.  S.  11  Wheat.  280  (6:  474). 

Tbe  coDveyance  is  not  a  mortgage,  but  is  a 
▼oluDtary  assigomeDt. 

Burrill,  Assignments,  2,  6,  7,  8;  1  Billiard, 
Mort.  859;  Dwight  y.  Overton,  86  Tex.  890; 
Hoffman  v.  MackaU,  5  Ohio  St  124;  Woodruff 
▼.  Bobb,  19  Ohio,  216. 

Being  an  assignment  preferring  creditors  it 
is  void. 

Laws  Tex.  1879,  p.  57;  Lawrence  ▼.  Norton, 
16  Fed.  Rep.  868. 

Meters,  J.  S.  Hofi^ff,  K  2>.  McDonald,  Sims 
dt  Wright  and  C.  A*  Culberson*  for  defend- 
ants in  error: 

The  case  was  cognizable  at  law  and  the  court 
properly  refused  to  transfer  it  to  the  equity 
docBLet 

Thompson  v.  Central  Ohio  R  Co,  78  U.  8.  6 
Wall.  134  (18:  766);  Wood  v.  Weimar,  104  U. 
S.  792  (26:  780);  Scott  ▼.  McDanid,  67  Tex. 
817;  Stiles  v.  Bill,  62  Tex.  429;  Jones,  Chat. 
Mort.  §  426;  Norris  v.  McCanna,  29  Fed.  Rep. 
767;  Wilson  v.  Martin,  40  N.  H.  88;  Wingard 
y.  Banning,  89  Cal.  648;  Oaford  y.  Steams,  61 
Ala.  484;  1  Perry,  Trusts,  §  880. 

The  testimony  of  H.  D.  McDonald  was  prop- 
erly admitted.  The  communication  was  not 
privileged,  though  he  also  acted  as  attorney. 

Rochester  City  Bank  v.  Suydam,  6  How.  Pr. 
264;  Jeanes  v.  Fridenberg,  8  Clark,  199;  1 
Greenl.  Ev.  %  242. 

Being  the  attorney  of  both  parties  the  com- 
munication was  not  privileged. 

Pansh  y.  Gates,  29  Ahu  264;  Beg.  ▼.  Atery, 
8  Car.  &  P.  696. 

If  the  statements  are  privileged,  his  clients 
alone  could  object. 

mackbum  v.  Gratrford,  70  U.  8.  8  Wall.  175 
a8: 186);  Crittenden  y.  Strother,  2  Cranch,  C. 
C.  464;  Wobum  y.  Benshav,  101  Mass.  198; 
Benjamin  y.  Coventry,  19  Wend.  863;  Fosder 
y.  Schriber,  88  IlL  172;  Biddies  y.  Aikin,  29 
Mo.  463;  1  GreenL  Ev.  %  248. 

Tbe  entire  charge  not  being  in  the  record 
this  court  will  not  presume  that  the  lUleged 
omissions  were  not  supplied  in  other  porUons 
thereof. 

Mutual  L,  Ins,  Co.  y.  Snyder,  98  U.  8.  898 
(28:  887);  United  States  Btp.  Co,  v.  KounUte, 
76  U.  8.  8  WaU.  342  (19:  457);  Carter  v.  Co- 
rusi,  112  U.  8.  478  (28:  820);  Shutte  v.  Thomp- 
son, 82  U.  8. 16  WaU.  161(21: 123);  Queen  Ins, 
Co,  v.  Jefferson  lee  Co.  64  Tex.  578;  Cockrill 
y.  Cox,  65  Tex.  669;  Liverpool  dt  L.  dt  O,  Ins. 
Co.  v.  Ende,  66  Tex.  118. 

Tbe  instrument  is  a  chattel  mortgage,  not  an 
assifirnment. 

Texas  Nat,  Bank  y.  Lovenberg,  63  Tex.  606; 
Jackson  y.  Barby,  65  Tex.  718;  Catderv.  Bam- 
sey,  66  Tex.  218;  Watterman  v.  Silberberg,  67 
Tex.  100;  Scott  v.  McDaniel,  67  Tex.  815. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

Many  assignments  of  error  and  many  ques- 
tions are  presented  by  tbe  counsel  for  plain- 
tiffs in  error.  We  notice  those  which  seem 
to  be  substantial.  It  is  alleged,  first,  that 
there  was  error  in  refusing  to  transfer  the 
law  action  to  the  equity  docket.  This  was 
an  action  at  law,  brought  by  certain  mort- 
gagees  to  recover  the  value  of  goods  mort- 
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gaged  to  them,  which  had  been  seized,  sold 
and  appropriated  by  the  defendant,  the 
United  8tates  Marshal,  to  other  purposes. 
Nothing  is  plainer  than  that  such  an  action 
is  one  at  law.  It  is  urged  that  the  debts  se- 
cured by  the  chattel  mortgage  were  also  aa-  [11 
cured  by  a  real  estate  mortgage;  that  the 
real  estate  thus  conveyed  had  been  sold,  and 
the  proceeds  applied  in  reduction  of  the 
debts ;  that  therefore  an  accounting  was  nec- 
essary to  show  the  amount  still  due  to  the 
various  creditors,  and  that  such  an  account- 
ing could  only  be  had  in  an  equitable  action. 
The  ruling  of  the  circuit  court  was  unques- 
tionably correct.  The  recovery  of  the  plain- 
tiffs, the  chattel  mortgagees,  was  limited  to 
the  amount  of  the  debts  seciured  by  the  chat- 
tel mortgage.  If  any  portion  of  the  debts 
thus  secur^  had  been  paid  subsequently  to 
the  mortgage,  by  the  voluntary  act  of  the 
debtor  or  the  appropriation  of  the  proceeds  of 
other  securities,  this  was  matter  of  defense 
which  could  be  pleaded  and  proved  in  an  ac- 
tion at  law  as  fully  and  satisfactorily  as  in  a 
suit  in  equity.  It  was  simply  a  question  as 
to  the  partial  payment  of  indebtedness.  Huw 
it  was  made  was  immaterial ;  the  fact  and 
amount  were  the  substantial  matters;  and 
these  were  matters  provable  and  determinable 
in  an  action  at  law.  There  was  no  error, 
therefore,  in  refusing  to  transfer  tiie  case 
from  Uie  law  to  the  equity  docket. 

A  second  proposition  is  that  the  chattel 
mortgage  so  called  was  not,  in  fact,  a  chattel 
mortgage,  but  an  assignment  for  the  benefit 
of  creditors,  and  therefore  yoid  under  ths 
Statute  of  Texas,  as  giving  preferences  and 
not  being  for  the  equal  benent  of  all  credit- 
ors. But  the  instrument  is,  in  form  and  ex* 
pressed  intent  and  scope,  a  mortgage.  It 
recites  that  the  grantor  is  indebted  to  sundry 
parties,  naming  them  and  giving  the  amount! 
of  the  debts ;  tnat  he  is  desirous  of  securing 
such  creditors ;  and  in  consideration  of  Uio 
premises  conveys  to  three  of  the  crediton 
named  the  property,  with  instructions  to  take 
possession  and  sell,  and,  after  paying  ex- 
penses, to  apply  the  proceeds  to  the  payment, 
ratably,  of  the  debts,  and  the  balance,  if 
any,  to  return  to  the  grantor.  It  then  reads: 
**This  instrument  is  intended  as  a  diattel 
mortgage  to  secure  the  debts  herein  men- 
tioned ;  and  states  that  it  is  made  to  the 
three  creditors  mentioned,  in  behalf  of  them- 
selves and  the  other  creditors  named,  bc^aiuse 
on  account  of  the  great  number  of  Uie  latter 
it  would  be  inconvenient  for  them  all  to  act  . 
in  its  execution.  It  is  true  that  there  is  no  l*^ 
expressed  condition  of  defeasance ;  but  that 
attaches  to  eveir  conveyance  made  simply 
for  security,  ana  it  is  unnecessary  to  state 
that  which  the  law  implies.  That  it  con- 
tained a  direction  for  the  mortgagees  to  sell, 
is  not  material ;  for,  in  the  absence  of  sudi 
a  direction,  a  mortgagee,  on  taking  posses- 
sion, should  sell  and  apply  the  proc^ds  to 
the  satisfaction  of  his  debt,  instruments 
similar  in  form  have  been  repeatedly  pre- 
sented to  the  consideration  of  the  Supreme 
Court  of  Texas,  and  adjudged  to  be  chattel 
mortgages,  and  not  within  the  scope  of  Uie 
Act  of  March  24,  1879,  providing  for  assign- 
ments for  the  benefit  of  creditors,  or  in  con- 
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tlict  with  the  18th  section  of  that  Act,  which 
forbids  preferences  in  assignments.  La  Belle 
Wagon  Works  v.  Tidbail,  59  Tex.  291 :  Stiles 
T.  mU,  62  Tex.  439 ;  Texas  Nat.  Bank  v. 
Lovenberg,  68  Tex.  606 ;  Jackson  v.  Harby,  65 
Tex.  710;  Colder  v.  Ramsey,  66  Tex.  218; 
Watterman  v.  Silherberg,  67  Tex.  100 ;  Scott 
V.  McDaniel,  67  Tex.  817.  Nor  can  any  ad- 
vantage be  taken  by  the  plaintiffs  in  error  of 
the  opinion  expressed  by  the  trial  court, 
when  the  instrument  was  offered  in  evidence, 
that  its  validity  depended  entirely  on  the 
fact  as  to  whether,  when  it  was  made,  the 
grantor  was  insolvent  or  contemplated  in- 
solvency, and  this,  irrespective  of  whether 
that  opinion  was  correct  or  not,  for  the  ver- 
dict of  the  jury,  in  favor  of  the  plaintiffs, 
negatives  the  existence  of  such  conditions, 
if  their  existence  avoided   the   instrument. 

That  the  law  was  fully  given  by  the  court 
to  the  jury  we  are  bound  to  presume,  in  the 
absence  from  the  record  of  the  entire  charge ; 
and  that  it  w&s  correctly  stated,  from  the 
fact  that  plaintiffs  in  error  took  no  excep- 
tions to  it.  True,  the  record  contains  four 
special  instructions  tiven  by  the  court,  and 
two  asked  by  the  defendants  and  refused.  It 
also  shows  that  two  days  after  the  verdict, 
and  in  their  motion  for  a  new  trial,  the  de- 
fendants protested  and  excepted  to  such  giv- 
ing and  refusal ;  but  nowhere  is  it  stated 
that  these  four  instructions  were  all  that 
were  given,  and  in  the  federal  courts  a  mo- 
tion for  a  new  trial  is  a  mere  application  to 
the  discretion  of  the  trial  court,  and  it  is 
14]  too  late  then  to  tender  for  the  first  time  ex- 
ceptions to  rul  ings  made  at  the  trial .  Pacific 
Exp.  Co.  V,  Malin,  182  U.  8.  531,  538  [33: 
450].  So,  although  one  of  the  instructions 
asked  by  the  defendants,  and  refused,  relates 
to  the  effect  on  the  instrument  of  the  insolv- 
ency of  the  grantor  therein,  it  may  have  been 
refused  because  already  fully  given  in  the 
general  charge.  For  these  reasons  there  is 
nothing  in  respect  to  the  instructions,  either 
those  given  or  refused,  which  can  now  be 
considered. 

Anotlier  error  alleged  is,  that  the  court 
permitted  H.  D.  McDonald,  one  of  the  coun- 
sel for  plaintiffs,  to  testify  that  he  was 
present  at  the  time  of  the  execution  of  the 
chattel  mortgage  and  to  state  what  trans- 
pired at  that  time.  The  parties  present  at 
that  interview  were  the  mortgagor  and  cer- 
tain of  the  creditors,  and  the  interview  was 
held  with  a  view  of  obtaining  from  the  mort- 
gagor the  security  which  was  in  fact  given. 
McDonald  was  present  both  as  a  creditor  and 
as  attorney  for  the  creditors.  It  is  objected 
that  communications  to  an  attorney  are  con- 
fidential, and  that  he  can  neither  be  com- 
pelled nor  permitted  to  disclose  them  as  a 
witness ;  but  the  creditors  whose  counsel  he 
was  did  not  object  to  his  testimony,  and,  as 
stated,  he  was  present  both  as  party  and 
counsel.  Under  these  circumstances,  we  see 
no  error  in  the  admission  of  his  testimony. 

These  are  the  substantial  matters  presented 
for  our  consideration,  and  in  them  we  find 
DO  error.  The  judgment,  therefore^  will  be  <tf- 
Jirmed. 
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UNITED  STATES,  Appt.,  [« 

«. 
CENTRAL  PACIFIC  RAILROAD 
COMPANY. 

(Bee  &  a  Beporter*s  ed.  84-87.) 

Act  of  May  7,  ISyS—per  cent  due  government 
from  railroad  company,  how  ascertained. 

Under  the  Tburman  Aot  of  May  7, 1878,  In  order  to 
asoertain  the  net  eamlDgs  of  a  raUroad  oompaoy 
mentioned  therein*  and  the  per  cent  thereof  due 
the  ffovemmenti  expenditures  for  the  permanent 
improvement  of  the  oompany*B  property,  such  as 
betterments  and  improvements  on  tbe  road,  its 
buildings  and  equipments,  which  permanent) j 
increased  them  in  value,  are  not  to  be  deducted 
from  the  gross  receipts;  only  the  necessary  ex- 
penses of  operating  the  road  and  keeping  the 
same  in  repair  are  to  be  deducted. 

[No.  768.] 
Argued  Nov,  $1,  f  ^  1S90.  Bedded  Jan.  £6, 1891. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  the  Central  Pacific 
Railroad  Company,  claimant,  for  services  ren- 
dered to  the  War,  Post-Office  and  other  De- 
partments of  the  government,  and  moneys 
exacted  by  Uie  Treasury  Department  and  paid 
by  claimant,  in  excess  of  the  amount  due  from 
him  to  the  government  for  the  25  per  cent  net 
eaminss  required  to  be  paid  }yy  the  fourth  sec- 
tion of  the  Act  known  as  the  Thurman  Act, 
passed  May  7,  1878.  Reversed  in  part,  and 
afflrmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H«  H.  Miller,  AttyGen.,  and 
Win,  H«  Taft,  SoUcitor-Oen.,  for  appellant.   ^ 

Messrs.  Joseph  E.  McDonald  and  Jos, 
K.  McCamman  for  appellee. 

Mr.  Justice  Bradlejr  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  the  Court  of  Claims. 
The  claimant',  the  Central  Pacific  Railroad 
Company,  filed  a  petition  October  81,  1887, 
to  recover  from  the  United  States  the  sum  of 
$804,094.81,  alleged  to  be  due  for  services 
rendered  to  the  War,  Post- Office  and  other  [811 
Departments,  and  the  sum  of  $821,157.72, 
alleged  to  have  been  exacted  by  Uic  Treasury 
Department,  and  paid  by  the  claimant,  in 
excess  of  the  amount  actually  due  from  the 
claimant  to  the  government  for  the  25  per 
cent  net  earnings  required  to  be  paid  by  the 
fourth  section  oi  the  Act  known  as  the  Thur- 
man Act,  passed  May  7,  1878.  The  Court  of 
Claims  rendered  a  decree  in  favor  of  the 
claimant  for  the  first  of  the  above-mentioned 
sums,  and  for  a  portion  of  the  second  claim, 
amounting  to  $198,422.88,  the  other  part  of 
the  sum  demanded  having  been  barred  by  the 
Statute  of   Limitations.    Both   parties  ap- 

Eealed  from  the  decree,  but  the  claimants 
ave  dismissed  their  appeal  and  the  govern- 
ment has  consented  that  the  decree  shall  be 
affirmed  as  to  the  said  sum  of  $804,094.81  due 
to  the  claimants  for  services  rendered  to  the 
Departments,  so  that  the  only  matter  of  con- 
troversy remaining  on  the  record  is  the  decree 
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for  the  iaid  sum  of  $198,422.88,  the  alleged 
amount  of  over -payments  exacted  for  25  per 
cent  of  net  earnings  during  the  years  1881, 
'82,  *83  and  '84.  The  ground  of  appeal  on 
the  part  of  the  government  as  to  this  sum  is 
that,  in  arriving  at  the  net  earnings  of  the 
Railroad  Company  for  the  ye^rs  before  men- 
tioned, the  Company  claimed  and  the  court 
allowed  certain  expenses  which,  as  contended 
by  the  government,  were  not  for  current  ex- 
penses and  repairs,  but  were  for  better- 
ments and  improvements  on  the  road,  its 
buildings  and  equipments,  whereby  the  cap- 
ital of  the  Company  invested  in  its  works 
was  increased  in  permanent  value.  These 
expenses,  the  government  contends,  ought 
not  to  have  been  allowed  under  the  provisions 
of  the  Thurman  Act.  They  are  of  the  same 
class,  as  appears  by  a  supplemental  return 
made  by  the  Court  of  Claims,  which  were 
allowed  by  this  court  as  fairly  chargeable 
under  the  head  of  expenses  under  the  Act  of 
1862,  in  the  case  of  Union  Pae.  R.  Go,  v. 
United  States,  99  U.  8.  402  [25:  274].  But 
the  accounts  in  question  in  that  case  arose 
before  the  Thurman  Act  was  passed,  and  the 
phraseology  of  this  Act  was  probably  adopted 
in  view  oi  the  construction  of  the  Act  of 
1862  claimed  bv  the  railroad  companies  in 
that  case.  As  the  law  stood  prior  to  1878, 
under  which  5  per  cent  of  the  net  earnings 
[86]  of  the  companies  was  to  be  paid  into  the 
treasury  towards  the  liquidation  of  the  bonds 
loaned  to  them  by  the  government,  we  held 
that  in  arriving  at  such  net  earnings  it  was 
admissible  for  the  companies  to  charge,  as 
they  had  done,  a  reasonable  amount  for  bet- 
terments and  improvements,  rendered  neces- 
sary by  the  gradual  increase  of  traffic,  the 
better  discharge  of  business  and  the  public 
accommodation ;  not  including,  however,  Uie 
cost  of  any  important  improvement,  such  as 
additional  track,  or  any  other  matter  involv- 
ing a  large  outlay  of  money.  This  view  was 
based  upon  the  practice  and  usage  of  conser- 
▼ative  and  well  managed  railroad  companies, 
which  tended  to  the  suppression  of  extrava- 
gant dividends  that  might  be  the  result  of  a 
showing  of  large  net  earnings.  But  Con- 
gress, in  the  Thurman  Act,  ex  industria  used 
language  with  regard  to  the  character  of  the 
expenses  to  be  allowed  in  ascertaining  the 
amount  of  net  earning,  which  seems  to  pre- 
clude any  charges  for  improvements  or  better- 
ments, or  increase  of  permanent  value  of  the 
works  in  any  manner  whatever.  The  lan- 
guage referred  to  is  as  follows:  ''That  the 
net  earnings  mentioned  in  said  Act  of  eigh- 
teen hundred  and  sixty-two,  of  said  railroad 
companies  respectively,  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  their 
earning  respectively  the  necessary  expenses 
actually  paid  within  the  year  in  operating 
the  same  and  keeping  the  same  in  a  state  of 
repair,  and  also  the  sum  paid  by  them  re- 
spectively within  the  year  in  discharge  of 
interest  on  their  first- mortgage  bonds,  whose 
lien  has  priority  over  the  lien  of  the  United 
States,  and  excluding  from  consideration  all 
sums  owing  or  paid  by  said  companies  re- 
spectively for  interest  upon  any  other  portion 
of  their  indebtedness;  and  the  foregoing 
proY\B\on  shall  be  deemed  and  taken  as  an 
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amendment  of  said  Act  of  eighteen  hundred 
and  sixty-four,  as  well  as  of  said  Act  of 
eighteen  hundred  and  sixty- two."  20  Stat 
chap.  96,  §  1,  p.  68. 

Considering  the  time  and  the  circumstances 
under  which  this  Act  was  passed,  and  the 
express  declaration  that  the  clause  in  question 
was  to  be  deemed  and  taken  as  an  amendment 
of  the  Acts  of  1864  and  1862.  we  think  its 
meaning  cannot  be  mistaken  as  intending  to 
exclude  from  the  category  of  expenses  to  be 
taken  from  gross  receipts  in  order  to  ascertain 
the  "net  earnings,''  all  such  expenditures  as 
have  the  effect  of  permanently  improving  Uie 
value  of  the  Company's  property  and  works; 
and  taken  prospectively'  it  is  to  be  regarded 
as  valid  under  the  decision  in  T?ib  Sinking 
Fund  Cases,  99  U.  8.  700  [25 :  496].  As  the 
expenses  in  question  are  of  the  category 
referred  to,  and  the  allowance  of  them  by 
the  Court  of  Claims  reduced  the  25  per  cent 
of  net  earnings  by  the  said  amount  of 
$198,422.83,  it  follows  that  the  Judgment  as 
to  that  sum  must  be  reversed,  and  affirmed 
as  to  the  said  sum  of  $804,094.31,  and  ths 
cause  remanded  with  instructions  to  enter  judg- 
meni  in  coriformity  toith  this  opinion. 


UNITED  STATES,  Appi,, 
e. 

JOSEPH  P.  KINGSLEY. 

(See  8.  C.  Reporter's  ed.  87-02.) 

Soldiefs  retained  pay—seo,  1281,  Rev.  Stat.-^ 
endejice  of  forfeiture  of  retained  pay— forfeit- 
ure, how  declared — when  pay  may  be  witfUieid 
^-pdyfor  transportation  atid  suUistenee  (tfter 
discharge, 

L  To  entitle  a  soldier  to  retained  pay  under  no. 
1S81,  U.  8.  Rev.  Stat.,  it  is  Deceasary  to  show  his 
discharge  from  the  service  and  an  honest  and 
faithfui  service  to  the  date  of  discharge;  to  deny 
him  his  right  to  retained  pay  it  is  not  neceasarr 
that  a  forfeiture  be  declared  by  a  oourt-martiaU 
or  other  military  authority. 

2L  By  his  enlistment  the  soldier  contracts  for  hoii> 
est  and  faithful  service,  and  the  rendition  of  Bucb 
service  is  a  condition  precedent  to  his  right  to  re- 
cover his  retained  pay.  The  fact  that  he  has  noi 
rendered  such  service  may  be  shown  as  well  by 
his  military  record  as  by  the  judgment  of  aoouit* 
martial. 

8.  Sec.  1281,  IT.  8.  ^v.  Stat.,  imposes  a  f  orf  eitme 
of  retained  pay  for  a  breach  of  the  soldier's  ooa- 
traot  of  enlistment,  irrespective  of  any  actual 
damages  occasioned  by  his  misconduct,  and  socb 
forfeiture  may  be  declared  by  the  court  in  which 
he  brings  his  action  for  such  pay. 

4.  The  accounting  olBceiB  of  the  treasury  may 
withhold  from  the  soldier,  when  discharged,  tb» 
retained  pay  provided  for  by  sea  1281.  IT.  S.  Rev. 
Stat.,  when  he  appears,  from  the  report  of  his 
commanding  officer,  to  have  been  guilty  of  nu- 
merous pffenses  which  establish  a  failure  to  fur- 
nish the  honest  and  faithful  service  demanded  by 
the  Statute. 

ft.  A  soldier  cannot  be  deprived  of  pay  for  tram- 
portation  and  subsistence  from  the  place  of  his 
discbarge  to  the  place  of  his  enlistment,  under 
sec.  1290,  U.  B.  Rev.  Stat.,  except  when  his  dis- 
oharge  is  a  punishment  inflioted  by  the  Judgment 
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UHraxD  Statu  v.  Kimhlet. 


^n«dforunflti>«toTBBmo<i.adpuH>r>lb>d        .gif .    Be  pleased 'to  discharge  "by  orderof 
^^^^^'  rw     T7fi  1  *^"  Secretary  of  the  N4Ty,  as  unfit  for  serv- 

j^  Jan. «.  &  'Sm  j.».  «, .»..  ?'ii''x.'  n;  k„i„-aS;K  ir,;' 

H.  ClsimB,   awsnling  lie   petitioner,  Joseph    inj^antl 

F.  Ktag.lej«M.l!0Ioirret.toedp.7..iid«8  10       .v„;„.pectMlj.  0.  O.  McOaul.y. 

Hrtment.    ifcwr«d  a.  lo  tA<  »M,fO.  and  of-   Corpa  Heaaqiiartera. ' 

J"™*"  "'»'*' •*•"'•  -Sun,  t  1887,  In  putHuine.  ol  thli  orfer 

fSKS'S.'^i.trtfe'SX.  Bf.^  "'%°'"i.T«L™t''LS^^.  h.d.n».« 

Ct.    01.    319)    awarding  to   the  petitioner,  ^i    hb  h..T^^')™i  .„,  .»,.t— i  -.,. 
T.^,X   n"    s-;.,_i..„    iToon  «n-  "™».i„23         *■  "e  hM  not  recelTed  any  retained  pay 

™E'„?,„?'if'i'/' .S?".,'!'    ^S"!;^  nnderaeotlon  1281  ot  tho  kI.IwI  8t.tul.l. 

K.S  „uJ^Ef.;S.^^  ,1  ,^  »«'  tnmapoHatlon  and  enbaleteno.  franoi 

M.  .S;«SS     tEI  .„St^,;»  S.M„2  P'««  ■>'  dl.ch.rg,  to  th.  p1k»  ot  enlMnent 

'  Flndti:fft  <rf  fact. 

"This  case  having  been  heard  before  the  to  Brooklvn  ii  228  miles. 
Court  of  Claims,  the  court,  upon  the  evl-       "6.  Under  the  practice  of  the  accounting 
dence,  finda  the  facts  to  be  «•  follows ;  officers  of  the  Treasury  Department  enlisted 

"l.  August  IS,  1883,  the  claimant  eallated  tnen  of  the  Marine  Corps  ttave  been  held  to 
as  a  private  in  the  Marine  Corps  of  the  United  be  entitled  to  all  the  beneflta  of  sections  1281 
States  at  Brooklyn,  N.  T.  and  1390  of  the  Revised  Statutes. 

"October   8,  1884,  he   was   promoted   to  a  "  Oondutiim  qf  law. 

corporal.  "Upon  the  foregoing  findings  of  facts  the 

"September  1,  1883,  be  was  reduced  to  a  court  decides,  as  conclusions  of  taw,  that  the 
private.  claimant  Is  entitled  to  recover  for 'retained 

"June  4,  1887,  he  was  discharged  from  the  P»y, '  under  section  18S1  of  the  Revised  gtat- 
Uarine  Corps  at  the  Marine  barracks,  Navy-  ut«s,  $SS.20.  and  for  tranBportatlon  and  sub- 
yard,   Waahinglon,  D.  C.  slstence,  under  section  1290,  |».I0." 

"3.  The  cause  of  discharge  appeart  in  the  From  the  Judgment  entered  upon  this  flnd- 
loUowing  correspondence  and  order:  Ing  the  defendant  appealed  to  this  court. 

"  'Marine  Barracks,  Navy- Yard, 
'Washington.  D.  C.  May  28,  1887.       Jfr.  Wm.  A.  Mmnry,  .AsnrtajU  Jrty-tfwi..    rg, 

'Sir:    I  have  to  respectfully  request  that   for  appellant 
private  Joseph  F.    Kingaley,    of  this  com-       No  counael  appeared  for  appellee, 
mand,  may  be  discharged  from  the  service, 

as  he  is  utterlr  worthless  and  hla  character      3fr.  Jtutiet  Brown  delivered  the  opintoa 
la  bad  ;  he  is  alao  a  very  disturbing  element  of  the  court : 

in  the  garrison.     I  inclose  herewith  his  staff       (1.)  Claimant's  right  to  retained  pay  de- 
returns,  also  a  list  of  his  offenses.  pends  upon  Revised  Statutes,  section  1281, 

"Very  respectfully,  your  obedient  servant,    which   reads   as   follows:     "To  the  rates  of 

'  P.  C.  Pope.       pay  stated  In  the  preceding  section  one  dollar 

"CftptAln  U.  S.  Marine  Corps,  Commanding    per  month  shall  be  added  for  the  third  year 

Marines.  of  enlistment,  one  dollar  more  per  mouth  for 

'CO.  HcCauley,  Colonel  Commandant. '   the  fourth  year,  and  one  dollar  more  per 

"  'Lift  of  Ofentei.  month  for  the  fifth  year,  making  In  all  three 

'  October  11,  1886.  Twenty-four  houis'  dollars  increase  per  month  for  the  last  year 
over  leave.  of  the  first  enlistment  of  each  enlisted  man 

'October  91,  1886.  Creating  disturbance  In  named  in  said  section.  But  this  increase 
quarters.  shall   be   considered   as  retained   pay.    and 

'December   8,    1880.     Drunk  In  garrison,      shall  not   be  paid   to  the   soldier   until    Ills 

'  December  84,  1886.    Insubordination  and  discharge  from  the  service,  and  shall  befor- 
dlsrespect  to  sergeant  of  the  guard,  tried  by  /nfoi  unless  he  serves  honestlyandfaithfully 
summary  court-martial,  sentenced  thirty  days   to  the  date  of  discharge. " 
D.  I.,  solitary  confinement.  To  entitle  the  soldier  to  this  retained  pay 

'  February  28.  1887.  Over  leave.  It  Is  therefore  necessary  to  show,  first,  hfs 

'April  5,  1887.  Improper  conduct  at  target  discbarge  from  the  service;  second,  an  hon- 
practice.  est  and  faithful  service  to  the  date  of  dis- 

'  May  20,  1887.  Absent  without  leave.  charge.     It  was  held  by  the  Court  of  Claims, 

'  Hay  26,  1887.  Insubordinate  and  dlare-  however,  that  to  deny  his  right  to  retained 
■pect  to  the  officer  ot  the  day.'  pay  a  forfeiturt  muat  have  been  considered 

"These  reports  were  forwarded  through  the  and  declared  by  a  court-martial  or  other  mill- 
ofliclal  channels  to  the  Secretarv  of  the  Navy,  tary  authority  having  jurisdiction  in  the 
and  thereafter  the  following  oraer  was  issued :  premises,  and  that  the  question  of  honest  and 
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faithful  seryice,  required  by  the  section,  was  the  report  of  his  oommandin^  officer,  to  ha^i  [ii 
not  one  that  could  be  tried  in  a  collateral  been  guilty.  This  record  furnishes  a  clear 
proceeding.  We  are  unable  to  concur  in  case  of  failure  to  furnish  the  honest  and 
this  opinion.  By  his  enlistment  the  soldier  faithful  service  demanded  by  the  Statute. 
<x>ntracts  for  honest  and  faithful  service,  and  (2.)  Different  considerations  apply  to  hii 
the  rendition  of  such  service  is  a  condition  claim  for  transportation  and  subsistence  from 
precedent  to  his  right  to  recover  his  retained  the  place  of  discharge  to  the  place  of  en- 
pay.  The  fact  that  he  has  not  rendered  such  listment.  The  right  to  this  depends  upon 
•service  may  be  ^own  as  well  by  his  military  section  1290 : 
record  as  by  the  jud™^^^^^  -When  a  soldier  is  discharged  from  the 


^\^?^''?in^'^*i'?J°«n^Lw^         of  ^:  charge  to  the  place  of  his  enlistment,  enroll- 

abimy  incurred  bv^^^^  ment  or  origfnal  muster  into  the  service. 

^°^I^^  J;.«  ^,iSr  in'^nnlnnn^^Srli^  The  govemment  may  furnish  the  same  in 

^f*r^  Tmuri^f^  M.  w«i^«     «v  S«  Wiid,*but  in  casc  it  lihall  not  do  so,  he  shall 

''^*l^il^?.^J^^!^ft?L^LT«!?t>JS^  ^  allowed  travel-pay  and  commutation  of 

f'^h'^L^f  -^  faulff n?^!^^  subsistence  for  sucfi  time  as  may  be  sufficient 

for honestwid faithful  service  and  obedience  ^     j^.     ^  ^    ^  ^     ^     1^   ,  discharge 

^1  iSw^ffl;:?^  nf^^^^  In'in'^^nf  dlf  ^  the  place  of  his  enlistment,  enrollment  Sr 
otiier  officers  of  his  vessel,  and  in  case  of  de-  original  muster  into  the  service,  computed 
sertion  or  gross  misconduct,  it  is  the  constant  ""^  rateof  ^e  dav  for  everv  tw^tv  milea.' 
practice  of  courts  of  admiralty  to  forfeit  the  **  ^^  ^^  ^^  ^°®  ^^  ^^  ®^®^  twenty  miles, 
whole  or  a  part  of  his  wages,  irrespective  We  think  this  Statute  contemplates  a  dis- 
of  the  actual  damage  suffers  bv  the  owner  charge  as  a  punishment  inflicted  by  the  iudg- 
•or  master  of  the  vessel.  The  Balue,  Brown,  ment  of  a  court-martial  or  other  militair 
Adm.  424.  In  an  action  at  common  law,  authority,  for  a  specific  offense,  and  not  sud^ 
however,  such  wages  are  not  subject  to  for-  a  discharge  as  was  issued  in  this  case,  for 
feiture,  but  a  deduction  is  made  therefrom  unfitness  for  service  and  general  bad  charac- 
<x>mmensurate  with  the  damages  actually  ter.  While  Uiis  may  Justify  the  proper 
irastained.  The  Statute  under  consideration  authorities  in  ordering  the  discharge  of  the 
imposes  a  like  forfeiture  for  a  breach  of  the  soldier  as  a  worthless  member  of  the  service, 
soldier's  contract  of  enlistment,  irrespective  we  cannot  consider  such  a  discharge  as  ''a 
•of  any  actual  damages  occasioned  by  his  punishment  for  an  offense*  within  the  mean- 
misconduct,  and  such  forfeiture  may  oe  de-  ing  of  the  Statute.  The  question  whether 
clared  by  the  court  in  which  he  brings  his  such  punishment  must  necessarily  be  awarded 
«ction,  as  well  as  by  the  judgment  of  a  court-  by  the  judgment  of  a  court-martial  is  not 
martial.  Indeed,  the  word  in  this  connection  presented  by  the  record,  and  we  express  no 
means  nothing  more  than  an  incapacity  to  opinion  upon  the  point, 
recover,  by  reason  of  misconduct,  irrespec-  J^judomeiU  qfthe  Qmri  cf  Ciaim$  mud 
tive  of  any  actual  damages,  or,  as  definea  by  therefore  be  reversed,  and  the  case  remanded, 
Worcester,  *'to  lose  by  some  breach  of  condi-  with  directions  to  set  aside  the  judnnent  al- 
tion  ;  to  lose  by  some  offense. "  ready  rendered,  and  to  enter  a  new  Tudgment 
We  are  confirmed  in  this  view  by  an  ex-  in  favor  of  the  claimant  for  $8.10,  for  his 
«mination  of  United  Statee  y.  Landers,  02  U.  transportation  and  subsistence. 
8.    77  [28:  608],  which   was  an  action  for 

bounty  and  pay,  wherein  Mr,  Justice  Field,  — » 
•peaking  for  the  court,  says:    ''Forfeiture 

of  pay  and  allowances  up  to  the  time  of  de-  SIOUX  CITY  STREET  RAILWAY  COM-    !•* 

senion  follows  from  the  conditions  of  the  PANY   Plff'  in  Err, 

•contract  of  enlistment,  which  is  for  fcithful  '     «  '              ' 

S^^r^ce  ]?;  SS^^^L^^orttinrl;  "^Jo^^cW  ^^  '^¥" 

criminally  omitted,  the  pay  and  allowances  COUNCIL  OF  BIOUX  CITY. 

for  foithf ul   service  are  not  earned.     And.  (Bee  8.  a  Reporter's  ed.  8S-10S.) 

for  the  purpose  of  determining  the  rights  of  ww  o.  u.  n^purwr  »  «u.  «Q-iua.i 

the  soldier  to  receive  pay  and  allowances  for  jaufa  lavt-^harterqf  corporation  map  b$  amend- 
past  services,  tje  fact  of  desertion  need  not  «i  and  new  conditions  imposed. 
be  established  by  the  findings  of  a  court- 
martial  ;  it  is  sufficient  to  justify  a  withhold-  i.  under  see.  1030  of  the  Iowa  Code  the  Leflrtalatme 
ing  of  tiie  moneys  that  the  fact  appears  upon  has  power  to  repeal  and  amend  the  articles  of  in- 
the  muster-rolls  of  his  company.  If  the  en-  oorporatlon  of  a  company,  and  to  impose  any 
try  of  desertion  has  been  improperly  made,  conditions  upon  the  enjoyment  of  Its  frmncliiat 
its  cancellation  can  be  obtained  by  applica-  which  the  G«ieralAa»mbly  may  deem 


tion  to  the  War  Department.    But  forfeiture      'o'  ^®  P"*'"®  ^^^^^ 

of  pay  and   allowances  for  future  services,    ^   Where  an  ordinance  of  a  city  to  Iowa  oonf errs* 


as  a  condition  of  restoration  to  duty,   can  "P®°  *  "^^  niUway  company,  which  ww  inooiw 

only  be  imposed  by  a  court-martial. »  f^'*^*^  the  enactmemt  of  sea  1000  <rf  tl» 

•rhof  fhA  o/wv^iintln*  ^ffi^w.  r.f  \Zl  ♦•«.«,.»  Iowa  Code,  the  rl^ht  to  coottructand  matotaina 

^I^L^fii^^^rii?^^^  1  ^®  ^"^U  ^^^^  «Po°  «<»  •*«»<■  on  oondJtIOD  of  the  com. 

were  justified  in  withholding  the  pay  of  ^e  p^ny  paving  the  space  between  the  rails,  and  the 

•claimant   in  this  case,  is   manifest  by   the  company   accepted  the  onHnance,  and  subss- 

numerous  ofTenses  of  which  he  appears,  from  qoently  the  Leglslatuxe  of  the  State,  by  Ael  oC 

^S  Its  D.  S. 
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March  IS,  1884,  required  all  street  railway  compa- 
nies in  cities  to  pave  between  the  rails  and  also 
one  foot  outside  of  their  rails  at  their  own  ex- 
pense, the  city  has  power,  under  suoh  law,  to  as- 
sess the  street  railway  company  the  oost  of  paving 
the  space  between  the  rails  and  one  foot  outside 
thereof. 

i.  Under  sec.  1000,  Iowa  Oode,  it  was  not  in  the 
power  of  Sioux  City  in  Iowa,  in  which  a  street 
railway  was  constructed,  by  any  contract  with 
the  company  constructing  it,  to  deprive  the  leg- 
islature of  the  State  of  the  power  of  taxing  the 
company. 

4.  The  right  to  operate  a  railway  in  the  streets  of 
a  city  in  Iowa  is  a  franchise  obtained  through 
power  given  to  suoh  city  by  the  State  of  Iowa, 
but  the  State  reserved  the  power  to  regulate  such 
franchise  and  impose  conditions  upon  it,  and  the 
power  to  determine  the  question  of  the  exemp- 
tion of  the  company  from  taxation,  and  to  pre- 
scribe what  burdens  should  be  imposed  upon  it 
for  the  public  good  in  the  enjoyment  of  its  fran- 
chise. 

ft.  An  ordinance  of  a  city  in  Iowa,  authorizing  a 
railway  oompany  to  lay  a  street  railway  on  con- 
dition that  the  company  should  pave  between  the 
rails,  is  subject  to  the  provision  of  sec  1000  of  the 
Iowa  Code,  and,  although  accepted  by  the  railway 
company,  does  not  constitute  a  contract  between 
the  company  and  the  city  or  the  State,  the  obliga- 
tion of  which  is  impaired  by  laying  a  tax  upon  the 
company,  for  paving  the  space  of  one  foot  out* 
side  the  rails,  imposed  by  an  Act  of  the  Legisla- 
ture. 

[No,  1228.] 

Submitted  Jan.  8, 189 L    Decided  Jan.  tS,  1891. 

FJ  ERROR  to  the  Supreme  Ck)urt  of  the  State 
of  Iowa  to  review  a  judgment  on  demurrer 
dismissing  an  action  to  set  aside  an  assessment, 
and  which  judgment  confirmed  the  assessment. 
A^med, 

The  fac^are  stated  in  the  opinion. 

Mr.  J.  n.  Swan,  for  plaintifF  in  error: 

The  ordinance  was  accepted  by  the  plaintiff, 
and  this  constituted  a  contract  between  the 
City  and  the  btreet  Railway  Company,  and 
was  governed  by  the  terms  and  conditions  set 
forth  in  it 

Iks  Moinet  ▼.  Ohieago,  R.  I,  A  P.  R.  Co.  41 
Iowa,  669;  Burlington  v.  Burlington  St.  R  Co, 
49  Iowa,  147;  Des  Moinee  8t.  R.  Co.  v.  Dee 
Moinee  B.  O.  St.  R.  Co.  78  Iowa,  518;  Dill. 
3Iun.  Corp.  §  246;  State  v.  Corrigan  Consoli- 
dated St.  R,  Co.  86  Mo.  268;  Coast-Line  R.  Co. 
Y.  Savannah,  80  Fed.  Rep.  647;  Chicago  v. 
Sheldon,  76  U.  S.  9  Wall.  60  (19:  694). 

This  ordinance  or  contract  oetween  the  City 
and  the  Street  Railway  Company  is  neither 
part  of  the  articles  of  incorporations,  by-laws, 
rules  or  regulations  of  the  corporation,  nor  is 
it  a  franchise  coming  within  the  meaning  of 
section  1090  of  the  Code  of  Iowa. 

New  Jersey  v.  Yard,  96  U.  S.  104  (24:  862); 
CTiieago  v.  Sheldon,  76  U.  S.  9  Wall  60  (19: 
694);  Miller  ▼.  2feu>  Fork,  82  D.  S.  16  Wall. 
498  (21:  104);  Maine  C.  R.  Co.  v.  Maine,  96  U. 
8.  610  (26:  840);  Sinking  Fund  Cases,  99  U.  S. 
700  (26:  496);  Holyoke  W.  P.  Co.  v.  Lyman;  ^ 
U.  8.  15  Wall.  519  (21: 189);  Shields  v.  Chio,  96 
U.  S.  824(24:  859);  OreenuDoodv.  Union  Freight 
B.  Co.  105  U.  S.  18  (26:  961');  Spring  Valley  Wa- 
ter Works  V.  Schottler,  110  U.  S.  848  (28;  174); 
Union  Pass.  R  Co.  v.  Philadelphia,  101  U.  8. 
528  (25:  912);  Chicago  ▼.  ShMon,  76  U.  B.  9 
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Wall.  55  (19:  597);  State  ▼.  Eerod,  29  Iowa, 
123;  New  York  v.  Second  Ave.  R.  Co.  82  N.  Y. 
261. 

Messrs.  D.  B.  Henderson,  J.  L.  Kennedy, 
C.  L.  Wright  and  E.  H.  Hubbard  for  defend- 
ants  in  error. 

Mr.   Justice    Blatchford    delivered    the       [0 
opinion  of  the  court : 

The  Sioux  City  Street  Railway  Company 
became  a  corporation  on  Decemoer  6,  1888, 
under  the  G^eneral  Incorporation  Laws  of  the 
State  of  Iowa.  On  the  12th  of  December, 
1888,  the  City  of  Sioux  City,  by  an  ordinance 
of  the  City  (Jouncil,  conferred  upon  the  Com- 
pany the  right  to  locate,  operate,  construct 
and  maintain  street  railways  upon  and  along 
certain  streets  in  the  City,  on  the  terms  and 
conditions  specified  in  such  ordinance.  Sec- 
tion 11  of  the  ordinance  was  as  follows: 
"Sec.  11.  Whenever,  by  resolution  of  com- 
mon council,  any  street  or  part  of  street  on 
which  said  track  shall  be  laid  and  operated 
shall  be  ordered  paved  or  macadamized,  either 
at  the  expense  of  the  City  or  owners  of  abut- 
ting property,  then  the  said  proprietors  of 
said  street  railway  shall  pave  or  macadamize 
in  the  time  and  manner  directed  the  space 
between  the  rails,  and  shall  thereafter  keep 
the  same  between  Uie  rails  in  good  repair, 
and  shall  keep  in  good  condition  and  repair 
the  space  between  the  tracks  on  all  bridges 
that  they  cross."  On  the  18th  of  December, 
1888,  the  Company  accepted  the  ordinance. 
Prior  to  March  18,  1884,  the  Company  had 
expended  over  $10,000  in  constructing  tracks 
on  certain  streets  and  for  other  purposes,  and 
had  contracted  for  material  ana  supplies  for 
constructing  other  tracks,  and  had  its  street 
railway  in  operation  on  certain  streets,  in 
accordance  with  the  terms  of  the  ordinance. 

On  March  15,  1884,  the  Legislature  of  Iowa 
passed  an  Act  entitled  ''An  Act  Granting 
Additional  Powers  to  Certain  Cities  of  the 
First  Class,  with  Reference  to  the  Improve- 
ment of  Streets,  Highways,  Avenues  or 
Alleys,  and  to  Provide  a  System  of  Payment 
therefor."  The  6th  section  of  that  Act  pro- 
vided as  follows:  **A11  railway  companies 
and  street  railway  companies  in  cities  of  the 
first  class,  as  provided  in  section  one  of  this 
Act,  shall  be  required  to  pave  or  repave  be-  [1© 
tween  rails  and  one  foot  outside  of  their 
rails,  at  their  own  expense  and  cost.  When- 
ever any  street,  highway,  avenue  "or  alley 
shall  be  ordered  paved  or.repaved  by  the 
council  of  any  such  city,  such  paving  or  re- 
paving  between  and  outside  of  tne  rails  shall 
be  done  at  the  same  time  and  shall  be  of  tlie 
same  material  and  character  as  the  paving  or 
repaving  of  the  street,  highway,  avenue  or 
alley  upon  which  said  railwav  track  is  lo- 
cated, or  of  such  other  material  as  said  coun- 
cil may  order,  and  when  said  paving  or  re- 
paving  is  done  said  companies  shall  lay  in 
the  b^t  approved  manner  the  strap  or  flat 
rai  1 .  Such  rai  1  way  companies  shal  1  keep  that 
portion  of  the  streets,  highways,  avenues  or 
alleys  between  and  one  foot  outside  of  their 
rails  up  to  grade  and  in  good  repair,  using 
for  such  purpose  the  same  material  witE 
which  the  street,  highway,  avenue  or  alley 
is  paved  upon  which  the  track  is  laid,  or 
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fuch  other  material  aa   said  oouncil   may 
order. "     Laws  of  1884,  p.  22. 

On  January  15,  1886,  the  City  of  Sioux 
City  became  a  city  of  the  first  class,  under 
the  statutes  of  Iowa,  and  has  continued  to  be 
such. 

On  the  11th  of  May,  1886,  the  City  Coun- 
cil passed  an  ordinance  entitled  ''An  Ordi- 
nance Providing  for  the  Paving  of  the  Streets 
between  the  Rails  of  Railways  and  Street 
Railways  Located  thereon,  and  Defining  the 
Manner  of  Makinc^  Special  Assessments  to 
Defray  the  Cost  ana  Expenses  thereof  and  the 
Manner  of  Enforcing  and  Collecting  the 
Same, "  the  first  section  of  which  provided  as 
follows:  "Sec.  1.  That  whenever  the  City 
Council,  etc.,  shall  cause  to  be  paved  any 
street,  avenue  or  alley  whereon  any  railway 
has  or  shall  be  located  and  laid  down,  they 
shall  also  order  and  provide  by  resolution 
that  the  company  or  persons  owning  said 
railway  or  street  railway  pave  said  street, 
avenue  or  alley  between  the  rails  of  said 
railway  or  street  railway,  and  one  foot  each 
side  the  rails  thereof,  at  their  own  expense 
and  cost:  Provided,  That  the  provisions  of 
this  section  shall  not  in  any  manner  be  con- 
strued to  affect  any  rights  accrued  or  existing 
in  favor  of  said  railway  companies  or  street 
railway  company  under  any  franchise  or  li- 
cense  heretofore  granted  under  any  ordinance 
"^J  heretofore  adopted  by  said  City  Council." 
Under  this  orainance,  and  a  subsequent  one 
passed  May  25,  1886,  and  a  resolution  passed 
August  81,  1886,  the  City  Council  ordered 
certain  streets  to  be  paved,  including  those 
parts  as  to  which  the  assessments  involved  in 
this  suit  were  imposed,  and  provided  for  as- 
sessing to  the  Street  Railway  Company  the 
cost  of  paving  the  space  between  the  rails 
and  one  foot  outside  thereof. 

The  assessment  of  a  special  tax  against  the 
Company  or  the  cost  of  paving  the  space 
outside  of  the  tracks  was  made  December  27, 
1886.  Prior  to  that  time,  the  Company  had 
paid  for  so  much  of  the  paving  as  lay  be- 
tween the  rails  of  its  tracks.  In  proper  time 
after  the  resolution  of  August  81,  1886,  was 
served  upon  the  Company,  It  filed  its  written 
objections  thereto,  as  follows:  "The  Sioux 
City  Street  Railway  Company  objects  to  the 
resolution  ordering  the  assessment  of  a  special 
tax  against  said  Company  for  the  cost  of 
paving  one  foot  outside  of  its  railway  tracks 
In  improvement  districts  2  and  8.  It  objects 
to  having  the  cost  of  paving  one  foot  outside 
of  the  railway  track  charged  to  it,  or  to  have 
same  in  any  manner  assessed  against  it  or 
against  its  property,  and  to  having  any  res- 
olution or  orainance  passed  charging  the 
cost  of  said  paving  to  it,  or  making  any  as- 
sessment against  it  or  against  its  property, 
or  seeking  in  any  manner  to  collect  said  cost 
from  it,  or  making  same  a  lien  upon  the  title 
to  any  of  the  property,  by  any  ordinance, 
resolution  or  confirmation  purporting  to 
charge  such  cost  against  the  saia  Company 
or  its  property;  that,  by  the  terms  of  the 
charter  granting  the  Company  Uie  ri^ht  to 
locate,  construct  and  maintain  its  said  rail- 
way, it  was  expressly  provided  that  the 
Company  should  only  be  re(}uired  to  pave  so 
much  01  the  street  wherein  the  track  was 
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constructed  as  should  lie  between  the  rails 
of  said  track ;  that  the  City  of  Sioux  City 
thereby  expressly  contracted  and  agreed  that 
this  dompany  should  have  the  ri^ht  to  lo- 
cate, construct,  operate  and  maintain  its  said 
tracks  in  said  streets,  and  should  only  be  re- 
quired to  pave  or  keep  in  repair  that  portion 
thereof  lyin^  within  the  rails  of  its  said 
tracks ;  that  uie  said  Company,  relying  upon 
the  charter  and  the  ordinance  granting  it  the 
right  to  locate  and  construct  the  tracks  on 
the  said  streets  herein  named  and  the  provis-  l^^ 
ions  and  conditions  thereof,  locateo,  con- 
structed and  has  since  operated  its  track  and 
railway  on  the  said  streets,  and  has  in  all 
respects  complied  with  all  tbe  conditions  and 
requirements  imposed  upon  it  by  said  City 
by  the  said  ordinance,  and  that  said  assess- 
ment of  costs  of  paving  one  foot  outside  the 
rails  of  said  railway  tracks  is  a  violation  of 
the  grant  and  contract  of  said  City  to  and 
with  this  Company,  and  is  illegal  and  void.* 
Notwithstanding  this,  the  City  Council,  on 
the  15th  of  March,  1887,  overruled  the  ob- 
jections of  the  Company  and  confirmed  the 
assessment. 

Under  this  state  of  facts,  the  Company,  on 
the  80th  of  May,  1887,  filed  in  the  District 
Court  of  the  County  of  Woodbury,  in  the 
State  of  Iowa,  its  petition  against  the  City 
of  Sioux  City  and  the  City  Council  of  Sioux 
City,  settino;  forth  Vne  foregoing  facts  and 
averring  as  follows :  "That,  by  the  terms  of 
the  charter  granting  to  the  plaintiff  the  right 
to  locate,  construct  and  maintain  said  street 
railway,  it  was  expressly  provided  that 
plaintiff  should  only  be  required  to  pave  so 
much  of  the  street  whereon  it  constructed  and 
operated  its  street  railway  as  should  lie  be- 
tween the  rails  of  its  said  track,  and  the  Ci^r 
thereby  expressly  contracted  and  agreed  with 
plaintiff  that,  in  consideration  of  its  con- 
structing and  operating  the  said  street  rail* 
way  over  said  streets,  it  should  have  the  right 
so  to  do,  and  only  be  required  to  pave  and 
keep  in  repair  so  much  of  the  street  as  lies 
between  its  rails ;  and  said  Company,  relying 
on  the  ordinance  and  contract  of  said  City, 
located  and  constructed  at  great  expense  said 
track,  and  has  ever  since  operated  and  main- 
tained the  same,  and  the  said  ordinance  and 
resolution  requiring  plaintiff  to  pay  the  cost 
of  paving  one  foot  outside  of  the  track  of  the 
railway  is  a  violation  of  said  contract  grant- 
ing it  the  right  to  locate  and  construct  the 
said  railway.  The  said  City  Council  erred 
in  passing  said  ordinance  and  resolution  re- 
quiring plaintiff  to  pay  the  coat  of  paving 
one  foot  outside  of  their  tracks,  and  erred  in 
overruling  their  objections  to  the  special 
charges  and  assessments  made  against  said 
Company  for  said  cost  of  such  paving,  and 
in  determining  that  the  said  cost  of  such 
paving  should  be  charged  to  said  plaintif 
and  against  the  property,  and  erred  in  coo*  [109] 
firming  said  special  assessments."  The  peti- 
tion prayed  for  the  issuing  of  an  order  for  a 
writ  of  certiorari  to  the  City  Council  and  for 
a  reversal  of  its  action. 

On  the  11th  of  February,  1889,  the  petition 
was  amended  by  averring  that  section  6  of 
the  Act  of  March  15,  lw4,  in  so  far  as  it 
sought  to  impose  upon  the  Company  the 
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paying  of  one  foot  outside  of  its  track,  or  to  section  1090,  to  impose  other  conditions  upon 

Impose  upon  it  tiie  cost  thereof,  was  a  vio-  the  exercise  of  the  franchise  of  the  Company, 

lation  of  subdivision    1    of   section   10   of  which,  in  the  judgment  of  the  City,  might 

article  1  of  the  Constitution  of  the  United  be  reG[uired  for  the  public  good;  and  that 

States,  as    impairing  the   obligation    of    a  the  City  was  authorized  to  impose  on  the 

contract,  and  that  the  ordinances  of  May  11,  Company  the  burden  of  the  additional  paving 

1886,  and  May  25,  1886,  and  the  resolutions  outside  of  the  rails. 

of  August  9,  1886,  and  December  27,  1886,       No  question  is  raised  as  to  the  regularity 

were  a  violation  of  the  same  subdivision,  or  legality  of  the  proceedings  for  assessment 

The  defendants  filed  a  demurrer  to  the  pe-  for  the  cost  of  paving  outside  of  the  track, 

tition  and   amendment,  as  follows:    ^'That  except  the  question  of  the  power  of  the  City 

the   facts  stated  herein  do  not  entitle  the  to  impose  the  assessment,   in  view  of  the 

?lainti£f  to  the  relief  demanded,  for  that:  franchise  granted  to  the  Company.  The  only 
.  The  said  ground  for  relief,  as  stated  in  contention  is  that,  in  view  of  the  provision 
fiaid  petition  and  amendment  tlicreto,  is  that  of  section  11  of  the  ordinance  of  December 
the  action  of  said  City  and  its  City  Council,  12,  1883,  there  was  no  power  in  the  City  to 
in  assessing  the  cost  of  paving  of  one  foot  require  the  Company  to  pave  anywhere  ex- 
outside  the  rail  of  the  tracks  of  plaintiff's  cept  between  the  rails.  On  the  other  hand, 
railway,  impairs  the  obligation  of  the  con-  the  defendants  contend  that  section  11,  while 
tract  made  between  said  City  and  plaintiff,  requiring  the  Company  to  pave  between  ihe 
while  said  petition  and  amendment  thereto  rails,  does  not  provide  that  it  shall  be  re- 
discloses  that  such  is  not  the  effect  of  said  quired  to  pave  only  between  the  rails.  Ref- 
action of  the  City.  2.  That  said  petition  erence  is  also  made  by  the  defendants  to 
and  amendment  thereto  shows  that,  in  mak-  section  8  of  the  ordinance  of  December  12, 
ing  said  assessment,  the  City  of  Sioux  City,  1883,  which  provides  for  the  payment  by  the 
by  its  common  council,  only  complied  with  Company  into  the  city  treasury  of  an  annual 
the  provisions  of  the  law  of  the  State  of  Iowa  license  fee  of  $25  on  each  car  used  by  it,  "in 
authorizing  said  assessment,  and  then  in  addition  to  the  other  taxes  lawfully  assessed 
force.  3.  That  the  said  plaintiff  took  its  and  collected  ;**  and  it  is  contended  that,  as 
charter  as  a  corporation  from  the  State,  sub-  the  Legislature  subsequently  passed  a  general 
Ject  to  the  reserved  power  of  the  State  to  law  reouiring  all  street  railway  companies 
abridge  or  modify  saia  charter,  and  to  regu-  to  pay  for  the  cost  of  paving  one  foot  outside 
late,  withhold  or  impose  any  other  conditions  of  the  rails,  this  tax  or  assessment  was 
upon  any  franchise  obtained  by  said  corpora-  charged  lawfully  a^inst  the  Company.  It 
tion,  ana  the  said  plaintiff  took  said  franchise  is  also  contended  that,  no  matter  what  the 
and  ordinance  from  said  City  subject  to  the  provisions  of  the  ordinance  were,  it  was 
rights  of  said  City  to  make  any  charge  or  within  the  power  of  the  Legislature  to  enact 
assessment  against  its  property  which  the  laws  imposing  an  additional  tax  upon  the 
Legislature  might  proviae  by  statute."  Company,  and  within  the  power  of  the  City, 
The  district  court  sustained  the  demurrer,  acting  under  such  a  law,  to  make  the  charge 
dismissed  the  petition  and  confirmed  the  as-  upon  the  property  of  the  Company ;  and  that, 
sessments.  The  plaintiff  appealed  to  the  under  section  6  of  the  Act  of  March  15,  1884, 
Supreme  Court  of  Iowa,  which  affirmed  the  the  assessment  and  tax  in  question  were  made 

Judgment,  its  opinion  being  reported  in  78  against  the   property  of  the  Company,  and 

owa,  867.  the  City  merely  carried  out  the  direction  of 

^]      Section  1090  of  the  Code  of  Iowa,  which  the  Statute  and  did  not  impose  the  additional 

was  in  force  when  the  Railway  Company  be-  burden  by  its  ovm  voluntary  act. 
came    incorporated,    providea    as    follows:       The  Company  took  its  franchise  subject 

-Sec.    1090.  The  articles  of  incorporation,  *?^?"^.^  legislation  as  the  Staie  might  enact. 

lYoiT;ea74?or^a'^  ^^  of  t'^'c'^^  "^e^'S^Zy^' ^T?^ 

Vr'S.is^l^^r':^^  ^or^T^e'^^fne^fU^^^^  ''^^' 

-^^^♦^  ^.  ™«..^«^  i,«««.r«^««   -u^ii    «:  ..11   tion.     The  General  Assembly  deemed  it  nee- 


;:dopt^  o;*l:mended  heiiu^^^^^^^  ±^_  "l^^ ^T'^^u^^^l 


—  every 

tained,  used  or  en 

may  be  regulated 

conditions    imposed    upon    the    enjoyment 

thereof,  whenever  the  General  Assembly  shall 

deem  necessary  for  the  public  good." 

SI  The  Supreme  Court  of  Iowa,  in  yiew  of 
■ection  1090,  held  that  the  City  of  Sioux 
City,  by  granting  the  authority  to  construct 
ana  operate  the  railway  on  the  condition  of 
paving  between  the  rails,  did  not  limit  its 
authority  to  make  and  enforce  other  regula- 
tions and  requirements,  as  authorized  by  sec- 
tion 1090;  that,  although,  by  the  contract, 
II  the  Company  bound  itself  to  pave  between 
'J  the  rails,  the  City  did  not  bind  itself  not  to 
exercise  the  authority  conferred  upon  it  by 


n^n^^H  hT2inW^J«!.\^t;^^  t^at  it  was  right  that  they  should  be  required 
rWhefd^^be'^bS^^^  to  pave  that^rt  of  t^he^treet  which^  they 
'a    ^«    ♦v^    r-j^*:-:^-^  used  almost  exclusively.    It  was  not  in  the 


exclusively, 
power  of  the  City,  by  any  contract  with  the 
Company,  to  deprive  the  Legislature  of  the 
power  of  taxing  the  Company.  Uhian  Pass, 
R  Co,  V.  Pkiladdphia,  101  U.  S.  628  [25: 
912]  ;  Spring  Valley  Water  Works  v.  Schottler, 
110  U.  S.  347  [28 :  178]  ;  2  Morawetz  on 
Private  Corporations,  sees.  1061,  1062,  1066, 
10^*5,  1095,  1097. 

Under  section  1090  of  the  Iowa  Code,  the 
Legislature  had  the  power  not  only  to  repeal 
and  amend  the  articles  of  incorporation  of 
the  Company,  but  to  impose  any  conditions 
upon  the  enjoyment  of  its  franchise  which 
the  General  Assembly  might  deem  necessary 
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for  the  public  good.  The  reBervatfon  of  thl« 
power  was  ■  condition  of  the  graDt.  The 
Cit7  Council  could  make  no  arrangeineal 
wiui  the  Compaoj  which  nould  not  be  atib- 
]ect,  under  tust  section,  to  the  superior 
power  of  the  Qeneral  Aaaemblf. 

The  caaea  referred  to  by  the  plaintiff  In 
error,  of  Da  Moiiia  v.  Ohieofo,  B.  I.  A  P. 
R.  Co..  41  Iowa,  669.  and  BvrUngUm  t. 
Burlington  St.  R.  Co.,  40  Iowa,  144,  are  not 
applicable  to  the  preaeut  caae,  becauae  Id 
them  there  was  not  involTod  any  question  of 
the  power  of  the  Stale  to  Impose  additional 
burdens  or  conditions  on  the  enjoyment  of 
the  fraurhise ;  and  aectiou  1090  of  the  Code 
was  not  in  any  manner  involved  or  referred 
to  In  them.  The  questiona  raised  in  the 
present  case  relate  solely  to  the  subject  of 
taxation,  which  is  a  matter  under  the  author- 
ity of  the  Btate. 

Moreover,  the  City  derived  from  the  Btate 
alone  its  power  to  grant  a  license  to  the 
Company.  The  right  to  operate  the  railway 
in  the  streets  ia  a  iranchlse  obtained  through 
power  given  to  the  City  by  the  State,  but 
the  State  reserved  the  power  to  regulate  auch 
franchiBe  and  impose  condiilona  upon  it.  It 
reserved  the  power  to  determine  the  question 
of  the  exemption  of  the  Company  from  taxa- 
tion and  to  prescribe  what  burdens  should  be 
Imposed  upon  it  for  the  public  good  In  the 
[108]  enjoyment  of  its  franchise.  Manifestly,  auch 
power  uf  the  State  would  exist,  if  the  right 
to  occupy  the  streets  with  tracks  were  granted 
to  Uie  Company  directly  by  an  Act  of  the 
Ijegislature  of  the  State ;  and  the  case  Is  not 
changed   by  the  tact  that  the  franchise   was 

granted  by  the  City.  There  is  nothing  in 
le  ordinance  of  tlie  City  Council  which 
takes  away  the  power  of  the  State  and  the 
City  to  impose  additional  taxes  on  the  prop- 
erty of  tlie  Company,  or  which  indicates  an 
intent  that  no  further  or  different  tax  should 
be  subsequently  Imposed  on  its  property. 
Dtlawart  R.  R.  Tax  Que.  85  U.  8.  18  Wafl. 
208.  237  [31 :  888,  8B5]  ;  Union  Pom.  R.  Co. 
v.  Philadelphia,  101  U.  S.  638,  636  [26 :  »12, 
•131  ;  Com.  v.  Button  Bank,  10  Pa.  481. 

No  question  can  arise  as  to  the  Impairment 
of  the  obligation  of  a  contract,  when  the 
Company  accepted  all  of  ita  corporate  powers 
subject  to  tlie  reserved  power  of  the  State  to 
modiFy  its  charter  and  to  Impose  additional 
burdens  upon  the  enjoyment  of  Its  franchise. 
Under  the  Act  of  March  16,  1884.  it  was 
made  a  condition  of  the  enjoyment  of  ita 
franchise  by  the  Company,  that,  when  the 
City  ahould  determine  that  the  streets  should 
be  paved,  the  Company  ahould  Ijear  a  certain 
portion  of  the  cost  thereof ;  and  any  prior 
contract  between  the  Company  and  tne  City 
In  regard  to  paving  was  subject  to  the  pro- 
visions of  section  1090  of  the  Code.  There 
was  nothing  in  the  ordinance  of  December 
12.  1883,  which  bound  or  could  bind  the 
Citj  not  to  exercise  its  statutory  authority 
to  impose  other  conditions  upon  the  exercise 
of  the  rights  of  the  Company. 

Our  conclusion,  therefore,  isthat  there  waa 
no  contract  between  theCompanyand  the  State 
or  '.he  City,  the  obligation  of  which  was  im- 
paired by  ths  laying  o(  the  lax  In  question. 

Judgmtni  affirmed. 


TB>  narno  Statbl  Oct.  Tmim, 

WILLIAH  BENT,  ^pL,  [> 

OnASALUPE  THOMPSON  n  jj,. 

(Bea  S.  a  Baportar>s  ud.  Ul-UU 

Lweti^  Nme  Menoo — probate  cfitiU,  hAm  im( 
annulUd—^vritdiction  of  probalt  eourti  as 
to  proof  <d  ailit— Statute  1^  LimitationM,  « 
to  annulling  proof  ef  mtU—pmom-  ^  pro- 
bate judge. 

I.  DndertbeLawaof tbeTerrltorrat NewHezto* 
a  judgmeDt  of  a  protste  oourt  In  that  nnltorj 
admitttnff  a  win  to  probata  oannot  b*  annulled 
br  the  nme  oourt  la  a  nrooeedlns  Instituted  br 
an  heir  more  tbaQtwentrraanaftertbeorlfiDal 
Judgment  wu  rendered  and  moratban  fourron 
after  the  heir  became  of  tfco. 

1  Under  the  lAws  of  VeUrdo.  wh1<di  were  ooB> 
Unued  In  (oroe  In  the  Territory  of  Now  Hexloo 
by  tbeprOTlHloiisot  the  Keantr  Code,  tfae  pcao- 
doe  and  procedure  of  the  probate  oouria  ma 
mattais  of  statutory  regulaUon;  and  the  probata 
Judge  bad  Junsdlotloa  (o  admit  wlUa  to  probate, 
br  receiving  the  evideaoe  of  the  vltneM  and  bit 
Judgment  waa  valid,  and,  although  reTlewabI* 
on  appeal,  was  oonoluilvs  unlees  appealed  troa 
and  leversed. 

L  Tbe  limitations  of  the  Statute  ot  Janatrj  a, 
1680,  of  New  Ueihx),  that  actjons  On  nnwriltaa 
oontracla  for  Injury  to  and  oonvaiatou  of  prop- 
erty sDd  for  fraud,  and  other  aotlona  not  speti- 
Bed  tlierelD.  must  be  brought  within  tour  yean. 
applied  to  proceedloga  In  the  probate  oourt,  A 
■ult  In  a  probate  court  to  ast  BBlde  a  probata  of 
a  will  Is  an  action. 

i.  By  secdons  I44S-1US  of  the  Ooropiled  I«<ri  of 
New  Meiloo  tbe  probate  Judge  bad  no  power  to 
dsoiare  a  wlU  void. 


affirming  a  judgment  of  the  District  Court  of 
the  County  of  Taos,  declaring  void  and  vacat- 
ing proceedings  of  the  Probate  Court  of  Taoa 
County  annulling  a  prior  probate  of  tbe  will  of 
Aifrea  Bent  Affirmed. 
Tbe  facia  are  stated  in  tbe  opinion. 
3la»ri.  E.  T.  W«1U,  B.  if.  HcXlmml,  B. 
F.  Butler,  O.  D.  B»rr«tt  tad  OaUwU 
Teaman,  for  appellant: 

The  probate  court  had  jurlidiction  to  enle^ 
lain  and  allow  the  petition. 

Ferru  v.  Iligleji.  87  D.  8.  80  Wall.  883  (M: 
B84);  1  Wms.  Eira.  (Sth  Am.  ed.)  836.  SSS, 
834,  386;  Noj/ft  v.  Barber.  4  N.  H.  41S;  Otont 
V.  Georgt,  41  N.  H.  44;  Watert  v.  Stieknty,  IS 
Allen,  1;  Brown  v.  Gib»on,  1  Nott  &  HcC.  39t; 
Randolph  v.  Eughet,  89  N.  C.  439;  Biit  v. 
Amutronii,  1  Addams,  866,  3  Eccl.  1S9;  Bala- 
ton V.  Telfair,  1  Dev,  &  B.  L.  483;  EOieridgi 
V.  Corprea.Z loaet.li.H-.BamberUn'^.  Terry. 
1  How.  (Miss.)  148;  Ootudm  t.  Dobgn*.  S 
8medes  &,  H.  83;  Oamer  t.  Lanwford.  It 
Smedes  &  H.  668;  Wall  v.  WaO,  SO  Misa.  H; 
Eubbara  v.  ffubbard,  T  Or.  44;  SoieeU  v.  Sf- 
well,  40  Ala.  34S;  Ri^  v.  Bannon,  6  Gill.  46S; 
Clogelt  V.  Baickint,  11  Hd.  886;  Walter  v. 
Ferryman,  23  Qa.  817;  LitAy  v.  BartBtU,  » 
Oa.  609;  Rogeri  v.  Winlon,  2  Humph.  178;  O^ 
ton  V.  Lane,  S  Yerg.  475;  Buttok  t.  Raglaml, 
6  Humph.  481;  8  Redf.  WHU,  ohap.  1,  §  Z; 
Schouler,  Exra.  §§  67-70. 
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The  heir  was  entitled  as  of  right  to  notice  of 
fhe  proceedines  and  opportunity  to  contest  the 
authenticity  oi  the  document. 

Scott  ▼.  Sam^ardj  60  U.  8.  10  How.  895  (15: 
691);  Eapt  v.  Utah,  120  U.  8.  480  (80:708) ; 
Bailroad  Tax  Caie$,  18  Fed.  Rep.  722;  Brod- 
ericAfi  Will,  88  U.  8.  21  Wall.  6^  (22:699). 

The  lapse  of  time  intervening  between  the 

Eobate  and  the  initiation  of  this  petition  is  no 
r. 

8uch  proceeding  is  not  an  action. 
120  Hunter's  Wi%  6  Ohio.  500. 
Jfr.  Frank  Springer  for  appeQeefl, 

'*1  Mr.  Juitice  Blatehford  delivered  the 
opinion  of  the  court : 

This  is  an  appeal  from  a  Judgment  of  the 
Supreme  Court  of  the  Territory  of  New 
Hexico.  The  opinion  of  that  court  is  re- 
ported as  Bent  v.  Thampton,  28  Pac.  Rep. 
284.  In  connection  therewith,  that  court 
made  and  filed  a  statement  of  facts  in  sub- 
stance as  follows : 

Alfred  Bent  died  on  the  9th  of  December, 

1885,  leaving  as  his  only  heirs  at  law  his 
widow,  Guadalupe  Bent,  and  three  sons, 
namely,  Oharles  Bent,  William  Bent  (the 
appellant^,  also  sometimes  called  Julian 
Bent,  and  Alberto  8ilas  Bent.  Charles  Bent 
arrived  at  his  majority  on  the  26th  of  April, 
1881,  William  Bent  on  the  8lSt  of  May,  1888, 
and  Alberto  8ilas  Bent  on  the  20th  of  Octo- 
ber, 1885.  The  widow  was  the  mother  of  the 
above-named  three  children.  She  presented 
to  the  probate  judge  of  Taos  County,  in  the 
Territory  of  New  Mexico,  a  last  will  and 
testament  which  she  claimed  to  be,  and  which 
purported  to  be,  the  last  will  and  testament 
of  said  Alfred  Bent,  executed  December  6, 

1886,  the  terms  of  which  are  not  material. 
On  the  6th  of  March,  1867,  this  will  was 
proved,  approved  and  ordered  to  be  recorded, 
Dv  the  said  probate  Judge,  as  the  last  will 
and  testament  of  the  said  Alfred  Bent,  the 
record  of  the  probate  court  on  that  day  being 

i]  in  these  words,  the  judge  of  probate,  the 
clerk  and  a  deputv  sheriff  beine  named  as 
present:  ''The  aaministrators  of  the  estate 
of  Alfred  Bent,  deceased,  presented  the  will 
of  said  deceased  for  approval ;  the  court  ex- 
amined said  will  and  the  witnesses  in  it 
mentioned,  and  finding  it  correct  according 
to  law  approved  it  and  ordered  t^t  it  be 
recorded  in  this  office. "  The  said  Guadalupe 
has  since  intermarried  with  one  George  W. 
Thompson.  No  appeal  or  other  proceedings 
in  regard  to  the  will  or  its  probate  were  had, 
10  far  as  the  record  discloses,  until  August 
12,  1887,  when  the  appellant  filed  his  petition 
in  the  Probate  Court  of  Toas  County  for 
the  re-probate  of  the  will  and  the  setting 
aside  of  the  record  of  its  former  probate. 
At  the  time  such  petition  was  filed,  more 
than  twenty  years  had  elapsed  since  the  will 
was  probated  and  recorded,  and  the  petitioner 
had  arrived  at  his  maiority  more  than  four 
years  prior  to  the  filing  of  said  petition, 
which  was  the  commencement  of  this  pro- 
ceeding. The  record  does  not  disclose 
whether  or  not  Charles  Bent,  William  Bent 
and  Alberto  Silas  Bent  were  summoned  to 
be  present  at  the  time  the  will  was  pmhnted 
in  1867,  but  does  show  that  Guadalupe  Bent. 
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widow  of  the  decedent  and  mother  of  tna 
children,  was  a  party  to  the  proceeding 

Guadalupe  Thompson,  Alberto  Silas  Bent,^ 
Charles  Bent,  the  Maxwell  Land  Grant  Com- 
pany and  the  Maxwell  Land  Grant  and  Rail- 
way Company  appeared  in  the  proceeding  aa 
respondents,  ana,  on  the  7th  of  September, 
1887,  the  probate  court  made  a  decree  declar- 
ing null  and  void  the  probate  of  March  6, 
18d7,  and  declaring  further  that  the  paper 
writing  so  proposed  bv  said  Guadalupo 
Thompson  as  the  last  will  of  Alfred  Bent 
was  not  such  last  will,  and  ordering  that  it 
be  rejected  and  the  record  thereof  annulled. 

Among  the  grounds  of  objection  filed  in 
the  probate  court  by  the  Maxwell  Land  Grant 
Company  and  the  Maxwell  Land  Grant  and 
Railway  Company,  to  its  action  in  reopening 
the  matter  of  the  probate,  were  the  following, 
called  *•  third"  and  **  fourth"  :  •*  Because  said 
petitioner  has  not  made  his  application,  if 
he  had  the  right  to  do  so,  within  a  reasonable 
time  after  the  former  probate  of  said  will. 
Because  this  court  and  judge  thereof  has  no 
right  or  authority  to  disprove  the  acts  of  his 
predecessor  done  in  his  official  capacity  more 
than  twenty  vears  since  or  at  any  other  time, 
the  record  thereof  having  during  all  that 
time  remained  in  full  force  and  effect  and 
other  parties  having  acquired  rights  thereon 
on  the  faith  of  the  same." 

The  two  Companies  took  an  appeal  to  the 
District  Court  sitting  within  and  for  the 
County  of  Taos,  from  the  judgment  of  the 
probate  court,  assigning,  among  other  reasons 
of  appeal,  the  following:  ^6th.  Because 
neither  the  probate  court  nor  the  probate 
judge  had  jurisdiction  to  entertain  the  said 
petition  or  grant  the  prayers  thereof.  7th. 
Because  neither  said  probate  court  nor  said 
probate  judge  could  inquire  into  Uie  validity 
of  the  acts  of  the  probate  court  or  probato 
judge  done  at  a  regular  term  of  the  probate 
court  more  than  twenty  years  prior  to  the 
filing  of  said  petition  of  William  Bent." 
The  district  court  sustained  the  grounds  of 
appeal  above  specified,  and  declar^  null  and 
void,  and  vacated,  set  aside  and  held  for 
naught  the  proceedings  of  the  probate  court 
of  September  7,  1887.  From  this  judgment 
William  Bent  appealed  to  the  Supreme  Court 
of  the  Territory.  That  court  affirmed  the- 
judgment  of  the  district  court,  and  entered 
a  judgment  dismissing  the  petition,  and  de- 
claring null  and  void,  vacating,  setting  aside 
and  holding  for  naufi;ht  the  proceedings  of 
the  Probate  Court  of  Taos  County  h^  in 
September,  1887.  William  Bent  has  ap- 
pealed to  this  court. 

In  its  opinion,  the  supreme  court  discusaea 
the  question  of  probating  a  will  in  common 
form  and  in  solemn  form,  in  view  of  the  fact 
that  the  petitioner  demanded  a  re-probate  of 
the  will  in  solemn  form,  and  that  me  oppos- 
ing parties  contended  that  the  probate  of  a 
will  was  a  purely  statutory  proceeding  in 
New  Mexico,  and  that  its  laws  did  not  rec- 
ognize the  double  form  of  probating  wills 
nor  require  notice  to  heirs  or  legatees.  The 
complaint  of  the  petition  was,  that  neither 
the  petitioner,  nor  Charles  Bent,  nor  Alberto 
Silas  Bent,  had  any  notice  of  the  intention 
to  present  the  will  for  probate,  and  were  not 
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present  or  heard.    The  supreme  court  held 
that  the  ciyil  law  was  in  force  in  New  Mez- 

118]  ico,  and  it  examined  the  provisions  thereof 
in  regard  to  proving  a  will,  and  arrived  at 
the  conclusion  that  any  person  interested 
could  have  a  will  probated  without  notice 
to  the  heirs  or  other  interested  parties,  it  be- 
ing required  only  that  witnesses  should  be 
summoned,  and  only  one  form  of  probate  be- 
ing prescribed ;  that,  by  the  Kearny  Code  of 
1846,  the  prior  "  Laws  of  Velarde, "  in  relation 
to  the  execution  and  proving  of  wills  and 
the  administration  of  tne  estates  of  deceased 
persons,  dating  back  to  1790,  were  continued 
m  force ;  that,  by  section  17  of  the  Act  of 
January  12,  1852  (Laws  of  1861-53,  p.  856 ; 
Compiled  Laws  of  New  Mexico  of  1884,  sec. 
1893) ,  authority  was  given  to  probate  Indies, 
in  tlieir  respective  counties,  to  "qualify"  or 
probate  wills,  **by  receiving  the  evidence  of 
the  witnesses  who  were  present  at  the  time 
of  making  the  same,  and  all  other  acts  in 
relation  to  the  investigation  of  the  validity 
thereof ;"  that,  by  the  Act  of  January  26,  1861 
(Laws  of  1860-61,  p.  62 ;  Compiled  Laws, 
sees.  1446-1449),  it  was  provided  as  follows: 
^No  judge  of  probate  shall  have  the  power 
to  declare  any  will,  codicil  or  any  other  tes- 
tamentary disposition  to  be  null  and  void 
under  the  pretext  of  the  want  of  the  solem- 
nities prescribed  by  the  laws  of  this  Territory 
by  the  testator  making  such  disposition*^ 
that  the  second  section  of  the  same  Act  pro- 
vided, in  substance,  that,  when  a  will  was 
presented  for  probate,  if  the  probate  judge 
should  doubt  whether  it  ought  to  be  approved 
or  not,  he  should  return  the  will  immeaiately 
to  the  person  who  presented  it  for  probate, 
noting  on  the  foot  of  it  his  reasons  for  refus- 
ing approval ;  that  the  third  section  of  the 
«ime  Act  provided  that  it  should  be  the  duty 
of  the  person  to  whom  the  will  was  returned 
to  present  the  same  at  the  next  regular  term 
of  the  district  court  of  the  county,  whose 
duty  it  was  made  to  examine  into  the  matter 
and  declare  by  its  decision  whether  the  will 
was  valid  or  void,  and  then  return  it  to  the 
party ;  and  that  there  was  a  proviso  to  the 
Touith  section  of  the  Act,  reading  as  follows : 
^That  any  proceedings  had  by  said  judges 
of  probate  not  in  conformity  with  the  pro- 
▼isions  of  this  Act  shall  be  declared  null  and 
of  no  effect  by  the  district  court,  and  all  at 
the  cost  of  the  said  probate  judges.** 
The  supreme  court  declares  that  such  was 

[119]  ^e  state  of  the  law  of  the  Territory  at  the 
time  the  will  was  executed  and  probated 
and  at  the  time  Alfred  Bent  died ;  that,  in 
Browning  v.  Bravming,  8  N.  M.  871,  it  had 
held  that  the  common  law  was  not  introduced 
into  the  Territory  by  the  Organic  Act,  ex- 
cept in  a  very  limited  decree ;  that  even  in 
1876,  when  the  oonmion  Taw  was  formally 
adopted  as  the  basis  of  the  jurisprudence  of 
the  Territory,  it  was  the  conunon  law  ''as 
recognized  in  the  United  States'*  that  was 
adopted,  that  is,  "the  common  law,  or  lex 
non  seripta,  and  such  British  statutes  of  a 
general  nature,  not  local  to  that  Kingdom, 
nor  in  conflict  with  the  Constitution  or  laws 
of  the  United  States  nor  of  this  Territory, 
which  are  applicable  to  our  condition  and 
circumstances,  and  which  were  in  force  at 
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the  time  of  our  separation  from  the  mother 
country  ;**  that  it  was  not  intended,  by  the 
adoption  of  the  common  law  in  1876,  to  re- 
peat the  statute  laws  of  the  Territory,  but 
only  such  portions  of  the  common  law  wen 
adopted  as  did  not  conflict  with  such  statute 
laws ;  that  the  Statute  Laws  governing  probate 
courts  and  defining  the  manner  in  whidi 
wills  should  be  probated  in  the  Territory 
remained  in  force  until  modified  by  the  Ad 
of  1889,  and  were  the  basis  of  the  jurisdic- 
tion and  authority  of  the  probate  courts; 
that  the  probate  of  a  will  in  the  manner  pre- 
scribed by  the  Statute  was  conclusive,  and 
must  be  recognized  and  admitted  in  all  courts 
as  valid,  so  long  as  such  probate  stands ;  and 
that,  as  it  appeared  by  the  record  that  the 
will  was  probated  as  required  by  law,  by 
the  mother  of  the  petitioner,  who  was  aa 
interested  party,  more  than  twenty  years  prior 
to  the  filing  of  his  petition  in  the  probate 
court,  and  that  the  petitioner  delayed  filing 
his  petition  for  more  than  four  years  after  he 
attained  his  majority,  and  as  the  record  stated 
that  the  probate  court  examined  the  will  and 
the  witnesses  mentioned  in  it,  and  foimd  it 
correct  according  to  law,  approved  it  and 
ordered  it  to  be  recorded  in  the  probate  office, 
and  as,  by  the  Statute  of  New  Mexico  (Com- 
piled Laws  of  1884,  sees.  1869,  1881) ,  an  in- 
fant  was  allowed  one  year  after  the  remofil 
of  his  disabilities  to  assert  his  rights,  ex- 
cept as  to  real  estate,  in  which  case  the 
period  was  extended  to  three  years,  the  pe- 
titioner had  no  rights  in  the  premises  imd 
no  standing  in  court  at  the  time  he  instituted 
the  proceeaing. 

The  only  question  presented  for  considers-  [ 
tion  is  whether,  under  the  laws  of  the  Terri- 
tory of  New  Mexico,  a  judgment  of  a  probate 
court  in  that  Territory  admitting  a  will  to 
probate  can  be  annulled  by  the  same  court  in 
a  proceeding  instituted  by  an  heir  more  thai 
twenty  years  after  the  original  judgment  wai 
renderea  and  more  than  four  years  after  ths 
heir  became  of  age. 

The  provisions  of  the  laws  of  New  Mexico 
applicable  to  proceedings  such  as  those  in- 
volved in  the  present  case,  which  were  in 
force  at  the  date  of  the  probate  in  1867,  wen 
as  follows,  as  contained  in  the  Compiled 
Laws  of  1884 : 

**%  662.  The  several  probate  judges  ahal) 
have  exclusive  original  lurisdiction  in  al& 
cases  relative  to  the  probate  of  last  wills 
and  testaments;  the  granting  letters  testa- 
mentary and  of  administration,  and  the  re- 
pealing the  same;  ...  to  hear  and  de- 
termine all  controversies  respecting  wills, 
the  right  of  executorship,  administration  or 
guardianship  ;...**    Eeamy  Code  1841 

**§  663.  Appeals  from  the  judgment  of  the 
probate  court  shall  be  allowed  to  the  diatriet 
court  in  the  same  manner,  and  subject  to  the 
same  restriction,  as  in  case  of  appeals  finom 
the  district  to  the  supreme  court*  Eeanij 
Code  1846. 

*"§  1898.  Probate  judges,  in  their  resped* 
ive  counties,  are  authorized  to  qualify  wills, 
by  receiving  the  evidence  of  the  witnesses 
who  were  present  at  the  time  of  making  the 
same,  and  all  other  acts  in  relation  to  tM  in- 
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Jan.  12,  1852. 

*'^  8G5.  The  taws  heretofore  in  force  con- 
cerning descents,  distributions,  wills  and 
testaments,  as  contained  in  the  treatises  on 
these  subjects  irritten  by  Pedro  Murillo  de 
Lorde  fVelard^t,  shall  remain  in  force  so 
far  as  tney  are  In  conformity  with  the  Ck)n- 
stitution  of  the  United  States,  and  the  stat- 
ute laws  in  force  for  the  time  being. "  Eeamy 
Code  1846. 

The  following  four  sectioDS  were  enacted 
January  26,  1861  : 

"g  1446.  No  Judge  of  probate  shall  have 
the  power  to  declare  any  will,  codicil  or  any 
other  testamentary  disposition  to  be  null  and 
void  under  the  pretext  of  the  want  of  the 
1]  solemnities  prescribed  by  the  laws  of  this 
Territory  by  the  testator  making  such  dis- 
position. 

**^  1447.  When  any  probate  judge  shall 
doubt  whether  any  testamentary  disposition, 
as  those  mentioned  in  section  1446,  ought  to 
be  approved  on  account  of  the  want  of  any 
flolenmity  as  aforesaid,  in  case  that  such 
should  be  the  opinion  of  any  judge  of  pro- 
bate, he  shall  immediately  return  to  the 
person  who  may  have  applied  for  the  ap- 
proval of  such  document,  the  testament, 
codicil  or  any  otJ^er  testamentary  disposi- 
tion which  may  have  been  placed  in  his 
hands  for  the  approval  thereof,  noting  at  the 
foot  of  said  document  the  positive  reasons 
on  which  he  founds  his  opinion  for  refusing 
his  approval. 

**§  1448.  It  shall  be  the  duty  of  any  per- 
flon  to  whom  may  have  been  returned  a  aoc- 
ument,  such  as  are  mentioned  in  this  Act, 
to  present  the  same  to  the  district  court  of 
their  respective  county  at  the  first  regular 
term  of  said  court ;  and  it  shall  be  legal  for 
«aid  court  to  examine  such  documents,  to- 

S ether  with  the  observations  submitted  by 
le  probate  judfi^e  who  may  have  refused  his 
itpproval ;  and  it  shall  be  the  duty  of  the 
«aid  district  court,  at  the  same  term,  to  de- 
clare the  validity  or  nullity  of  such  docu- 
ments, and  to  return  the  same,  after  making 
its  decision,  to  the  party  interested. 

**§  1449.  If,  in  the  judgment  of  any  pro- 
bate judge  of  this  Territory,  any  will,  codi- 
cil or  any  other  testamentary  disposition 
4loe8  not  merit  his  approval,  be  shall  return 
the  same  to  the  party  interested,  as  required 
in  section  1447 ;  but  in  this  case  the  probate 
judge  shall  grant  letters  of  administration  to 
the  person  or  persons  appointed  as  testament- 
ary executor  in  said  documents  in  preference 
to  any  other  person  who  may  also  solicit 
them:  Proffidea,  That  any  proceed  in  jp  had 
by  said  judges  of  probate  not  in  conformity 
with  the  provisions  of  this  Act  shall  be  de- 
clared null  and  of  no  effect  by  the  district 
court,  and  all  at  the  cost  of  the  said  probate 
Judges." 

No  further  change  in  the  Probate  Laws  was 
made  until  1889. 

In  addition  to  the  foregoing,  may  be  men- 
tioned the  following,  by  which  all  laws  in 
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additional  to  those  contained  in  Velarde's 
treatise,  were  continued  in  force  until  sup- 
planted by  legislation : 

"All  laws  heretofore  in  force  in  this  Ter-  [^M 
ritory,  which  are  not  repugnant  to,  or  incon- 
sistent with,  the  Constitution  of  the  United 
States,  and  the  laws  thereof,  or  the  statute 
laws  in  force  for  the  time  being,  shall  be 
the  rule  of  action  and  decision  in  this  Terri- 
tory." Kearny  Code  1846,  tit.  Zaw,  sec,  1, 
found  in  Compiled  Laws  of  1884,  p.  114. 

This  section  was  substantially  re-enacted 
by  the  Act  of  July  14,  1851,  and  affain  in 
the  Compiled  Laws  of  1866,  p.  512  (chapter 
LXXII.  sec.  6),  but  was  omitted  by  the 
compilers  from  the  Compiled  Laws  of  1884, 
on  the  ground  that  in  their  opinion  it  was 
**  obsolete  and  out  of  date. "  Comp.  Laws 
1884,  p.  1402,  par.  72.  The  volume  of  1884 
is,  however,  only  a  compilation  of  existing 
law  and  neither  re-enacts  nor  repeals  any- 
thing. 

The  common  law  was  not  adopted  in  New 
Mexico  until  1876,  when  the  following  Act 
was  passed  (Act  of  Jan.  7,  1876,  chap.  2, 
§  2;  Compiled  Laws,  §  1828)  :  ^'In  all  the 
courts  of  this  Territory,  the  common  law  as 
recognized  in  the  United  States  of  America 
shall  be  the  rule  of  practice  and  decision.  ** 

Upon  this  Act  the  Supreme  Court  of  New 
Mexico  has  held  as  follows :  **  We  are  there- 
fore of  opinion  that  the  Legislature  intended, 
by  the  language  used  in  that  section,  to 
aaopt  the  common  law,  or  lex  non  icripta,  and 
such  British  statutes  of  a  general  nature, 
not  local  to  that  Kingdom,  or  in  conflict 
with  the  Constitution  or  laws  of  the  United 
States,  nor  of  this  Territory,  which  are  ap- 
plicable to  our  condition  and  circumstances, 
and  which  were  in  force  at  the  time  of  our 
separation  from  the  mother  country. "  Braum' 
ing  V.  Browning,  8  N.  M.  871. 

In  regard  to  the  argument  made,  that  by 
the  provision  in  the  Organic  Act  of  New 
Mexico,  declaring  that  the  jurisdiction  of 
the  probate  courts  should  be  ^'as  limited  by 
law*  (Act  of  Sept.  9,  1850,  ^  10,  9  Stat. 
449) ,  the  practice  and  procedure  of  the  com- 
mon law  touching  matters  of  probate  came 
into  force  in  New  Mexico,  regardless  of  any 
statutory  provisions  of  the  Territory,  which 
view  is  sought  to  be  supported  by  a  reference 
to  FerriB  v.  Higley,  87  U.  S.  20  Wall.  875 
[22:  883],  it  may  be  said,  that  that  case  re- 
lates only  to  the  jurisdiction  and  not  to  the 
practice  of  those  courts:  and  that,  in  Hom'  [123 
bwikU  V.  Twmbs,  85  U.  S.  18  Wall.  648,  656 
£21 :  968],  this  court,  speaking  by  Mr  Justice 
Bradley,  said :  "  Prom  a  review  of  the  en- 
tire past  legislation  of  Congress  on  the  sub- 
ject under  consideration,  our  conclusion  is 
that  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  of  the  territorial  courts, 
as  well  as  their  respective  jurisdictions,  sub- 
ject, as  before  said,  to  a  few  express  or  im- 
plied conditions  in  the  Organic  Act  itself, 
were  intended  to  be  left  to  the  legislative 
action  of  the  Territorial  Assemblies,  and  to 
the  regulations  which  might  be  adopted  bj 
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the  courts  tberoBelves.  Of  course,  In  case  of 
an^  difBculties  arising  out  of  this  Btate  ol 
thiDgs,  Congress  has  In  it-s  power  at  a,ay  time 
to  establish  such  regulations  on  this,  us  welt 
as  on  any  oUicr,  subject  of  legislalioa,  as  it 
sball  deem  ezpedieot  and  proper." 

From  an  eiaminatlon  oi  the  provisions  ol 
the  "Laws  of   Velarde."  which,   under  the 

SroTlsioDB  of  the  Kearn;  Code,  remained  in 
>rce  until  modified  by  statute,  we  are  of 
opinion  that  Qxe  practice  and  procedure  ot 
the  probate  rourts  were  matters  of  statutory 
regulation ;  that  the  probate  judge  had  juris- 
(liction  to  admit  wills  to  prolmteby  receiving 
the  evidence  of  the  witnesses;  and  Chat  hia 
judgment  was  valid  and,  although  review, 
able  on  appeal,  was  conclusive  unless  ap- 
pealed from  and  reversed. 

It  is  to  be  remarked  that,  In  the  findings 
of  fact  made  by  the  Supreme  Court  of  the 
Territory,  it  is  not  stated  that  William  Bent 
was  not  present  at  the  probate  and  was  not 
cited  to  appear,  but  it  Is  stated  only  that  the 
record  docs  not  disclose  whether  or  not  he 
was  summoned  to  be  present. 

Sections  1860,  18fl3  and  1B69  of  the  Com- 

Siiied  Laws  of  New  Mexico  of  1884  are  as 
oltows: 

"g  1B60.  The  following  salts  or  actions 
may  be  brought  within  the  time  hereinafter 
limited,  respectively,  after  their  causes  ac- 
crue, and  not  afterwards,  except  when  otlier- 
wise  specially  provided." 

"  g  1863.  Those  founded  upon  accounts  and 
unwritten  contracts,  those  brought  for  in- 
juries to  property,  or  for  the  conversion  of 
personal    property,    or    for   relief  upon    the 

E round  of  fraud,  and  all  other  actions  not 
erein  otherwise  provided  for  and  specified, 
within  fouryears." 

"8  1869.  The  times  limited  tor  the  bring- 
ing of  actions  herein  shall,  in  favor  of  minors 
and  persons  insane  or  under  any  legal  disa- 
bility, be  extended  so  that  they  shall  have 
one  year  from  and  after  the  termination  of 
such  disability  within  which  to  commence 
said  actions." 

It  was  held  by  the  Supreme  Court  of  New 
Mexico,  iu  Browning  v.  Browning,  8  N.  M. 
871,  that  the  limitations  of  the  Statute  of 
January  38.  1S80,  of  New  Mexico,  of  which 
those  tliree  sections  are  a  part,  applied  to 
proceedings  in  the  probate  court.  We  think 
this  construction   was   correct,  and   that  the 

riresent  suit  is  an  action  to  annul  a  former 
udgment  of  the  probate  court.  Such  is  the 
character  of  the  Judgment  declaring  the 
former  probate  to  be  null  and  void. 

Moreover,  by  sections  1446-1449  of  the 
Compiled  Laws,  before  quoted,  the  course  of 

Sroceduie  of  the  probate  judge  was  distinctly 
efliied,  and  he  had  no  power  to  declare  the 
vill  void.  On  thecontrarr.  his  proceediog, 
not  being  in  conformity  with  the  provisions 
of  the  Act  of  January  26,  1861,  was,  as  de- 
clared by  that  Act,  null  and  of  no  ef- 
fect. 
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UNITED  STATES. 

(See  8.  C.  Beporter'i  ed.  167-18).) 
PubUe  Land  Strip,  annexedto  Eawt«m  Dittritt 
of  Texat — et>e«t(  eouTt  for  that  dittrid  Hat 
juritdiction  of  trial  for  murder  in  Puhlie 
Land  Strip — Act  of  18S$,  wngtitulionalitg^ 
— placeof  trial  of  eriote  a>mmilUd  oHUtidt ^ 
Stale — ei  post  facto  taui — midenee. 

L  ThePubltoLandStrtp,  WESt  of  the  100th  mecM- 
Ian.  bounded  oo  the  south  by  Texas,  on  the  wtM 
by  New  Mo  I  loo  and  on  Che  north  br  Co'ondouii 
Kaneag,  was  anneied  by  the  Aot  of  IMS  to  Ibi 
EsBtern  Dlslriot  of  Texas  for  nich  Judicial  pui- 
pogeaaa  brtbatActappertalned  to  the  court  ball 
at  Paris  In  tbaCdlstrlct. 

£.  TheClrcult  Court  of  the  Dnited  States  for  the 
Eastern  District  of  Texas  bad  Juiisdlctlini  le  xtj 
defendant  for  the  oltenm  ol  muider  oommltlcd 
prior  to  the  paseafre  of  the  Aot  ot  188>.lii  the 
Publio  Land  Strip,  no  proaecuttoD  tor  ttie  offeoM 
bHvlDjr  been  commenced   before   tbe  Act  w« 


8.   Such  Aot,  so  conatrned.  Is  not  In  TlolalliMi  of 

theBth  Amendment,  which  proTMeforalrlaliif 
theaoouaed  within  Uie  Slate  and  dlMrtot  wham 
the  crime  vai  committed,  which  dlstrlot  riaO 
have  been  previous];  ascertained  br  law. 

1.  Id  respect  to  orlmes  committed  outside  of  tk> 
States,  in  some  place  *lthin  the  exoludTe  Jurb- 
diction  of  the  tTnlted  States,  Coobicm  la  not  toe 
bidden,  by  the  second  loatlon  ot  article  I  of  tk* 
OonstltuUoD,  from  provjdlnsa  ptaoeot  tiialdit- 
ferent  from  tbe  one  In  which  the  aoeosed  Blfbl 
have  been  tried  at  the  dme  the  offenae  was  *am- 
mlUed. 

S.  A  erimecommitCedagalnatthelawsof  tbeOnlt- 
edStalee.outot  theilmltaof  aSia(e.laaotlaed 
but  may  be  tiled  at  suoh  place  aa  Com  i' Mi  itaall 
designate  by  law. 

a.  Tbe  Act  of  ISW  is  not  an  «  pott  fotto  law,  k 
that  ItBubJeotscbeacoused  totrlallD  lliiiTawna 
District  of  Texas  rather  than  in  lome  other  jodl- 
oiel  district,  as  this  does  not  alter  hia  diaalloa  la 
teapeot  to  the  offense  or  id  consequeneea. 

T.  A  report  of  tlie  attomey-geiieral  ot  Kaoa*.  to 
the  governor  of  that  Blale.  in  regard  to  the  death 
o(  *  person,  which  coulalna  Kat«ineot*  purpacv 
ing-  to  have  l>een  made  b;  defendants,  and  whIA 
eon neotad  them  with  the  killing  of  Mid  penoa.li 
not  evldenoa  upon  the  trial  of  defendantafortte 
murder  of  aald  peiBon,  althouch  the  attocov- 
general  la  the  attorney  of  ttie  defendauta  on  tikt 
and  denlei.  as  a  wltnees,  the  truth  of  the  MUa- 
menta  tierain  oontalned. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  to 
review  a  judgment  of  conviction  and  sentence 
to  death  ot  plaintiffs  In  error  for  murder  com- 
mitted July  36, 1S88,  in  the  Public  Land  Strip, 
commonly  called  "No  Man's  Land."  BtMrtti. 
The  facta  are  stated  in  the  opinion. 
Mettrt.  John  F.  Dillon,  Oeo.  R.  Peekt 
Wm.  B.  Day,  Joimh  Freau  and  Wm.  H.  ft* 
ington,  for  ^alntias  in  error: 
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The  Circuit  Court  of  the  Uoited  States  for 
the  Eastern  District  of  Texas  had  do  junsdio- 
UoD  of  the  offeuse  charged  io  the  indictment. 

United  States  v.  Ta-uan-ga-ca,  Hemp.  304; 
United  States  v.  Ivy,  Hemp.  562;  United  States 
▼.  Alherty,  Hemp.  444;  Ex  parte  Bollman,  8  U. 
S.  4  Cranch,  75  (2:  554);  Kring  v.  Missouri, 
107  U.  S.  221  (27:  5C0);  Be  Murphy,  1  Woolw. 
141. 

The  Act  of  March  1,  1889,  does  not  apply  to 
past  offenses. 

Cooley,  Const.  Lim.  870;  Sedgwick,  Stat,  and 
Const.  Law  (2d  ed.)  164, 166, 173;  Chew  Heong 
▼.  United  States,  112  U.  S.  536  (28: 770);  United 
States  V.  Starr,  Hemp.  469;  tfnited  States  v. 
Heih,  7  U.  S.  8  Cranch,  399,  413  (2:  479,  483); 
Gut  V.  Minnesota,  76  U.  S.  9  Wall.  35(19:  573); 
Det)oe  Mfg.  Co.,  Petitioner,  108  U.  S.  417  (27: 
769). 

The  admission  in  evidence,  at  the  instance  of 
the  government,  of  the  report  of  Ex- Attorney- 
General  Bradford  was  erroneous. 

Reg.  V.  Williams,  6  Cox.  C.  C.  343;  The  Loch- 
libo,  1  Eng.  L.  &  Eq.  645;  Com.  v.  Hudson,  11 
Grav,  64;  People  v.  Safford,  5  Denio,  112;  Bui- 
lard  V.  Pearstdl,  58  N.  Y.  280;  1  Wharf.  Ev. 

t549;  2  Phiilipps,  Ev.  (5th  Am.  ed.)  831; 
tarkie,  Ev.  (10th  Am.  ed.)  250;  Best.  Ev. 
§645;  Beg,  v.  BaXl,  8  Car.  &  P.  745;  Com.  v. 
welsh,  4  Grav.  535;  People  v.  Jacobs,  49  Cal. 
884;  Melhuish  v.  Collier,  14  Jur.  621;  Adams 
▼.  Wheeler,  97  Mass.  67;  Steams  v.  Merchants 
Bank,  53  Pa.  490;  Cox  v.  Eayres,  55  Vt.  24; 
Bauskett  v.  KeiU,  22  S.  C.  187, 197:  Burkhalter 
▼.  Edwards,  16  Ga.  593;  BaXtimoi-e  &  0.  B,  Co. 
▼.  StaU,  41  Md.  268;  Byerson  v.  Abington,  102 
Mass.  526;  Hurley  v.  StaU,  4  L.  R.  A.  161,  46 
Ohio  St.  320. 

Mes^s.  W.  H«  H.  Miller,  Atty-Oen.,  and 
Wm.  H«  Tail,  Solicitor- Gen.,  for  defendant 
in  error. 

^]  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

The  plaintiffs  in  error,  with  others,  were 
indicted  in  the  court  below  at  its  Octobei 
Term,  1889,  and  were  convicted  and  sen- 
tenced to  suffer  death,  for  the  crime  of  mur- 
der alleged  to  have  been  committed  on  the 
25th  day  of  July,  1888,  in  that  part  of  the 
United  States  designated  in  numerous  pub- 
lic documents  as  the  ** Public  Land  Strip.** 
but  commonly  called  "No  Man's  Land."  It 
is  167  miles  in  length.  84i  miles  in  width. 
lies  between  the  100th  meridian  of  longitude 
and  the  Territory  of  New  Mexico,  and  is 
bounded  on  the  south  by  that  part  of  Texas 
known  as  the  **  Panhandle, "  and  by  E^msas 
and  Colorado  on  the  north. 

The  prosecution  was  based  upon  section 
6339  of  the  Revised  Statutes,  providing  that 
"every  person  who  commits  murder  .  .  . 
S]  within  any  fort,  arsenal,  dock-yard,  mai^a- 
sine  or  in  any  other  place  or  district  of 
country  under  the  exclusive  jurisdiction  of 
the  United  States,  .  .  .  shall  suffer  death  ;** 
and  upon  the  Act  of  Coneress  of  March  1, 
1889,  establiflliinff  a  court  of  the  United  States 
for  the  Indian  Territory  and  for  other  pur- 
poses, and  attaching  a  part  of  that  Territory, 
for  limited  judicial  purposes,  to  the  Eastern 
District  of  Texas.     25  Stat.  273,  chap.  333. 

The  principal  assignment  of  error  is  based 
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upon  these  general  propositions:  That  at 
the  date  of  the  alleged  homicide  the  Public 
Land  Strip  was  not  within  the  jurisdiction 
of  any  particular  State  or  federal  district, 
and  that  no  court  of  the  United  States  had 
jurisdiction  to  try  the  alleged  offense,  or  if 
any  court  had  jurisdiction  it  was  not  the 
court  below,  but  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Texas,  or  that  of  the  District  of  Kansas  in 
which  the  defendants  were  found  and  ar- 
rested ;  and  that  if  the  above  Act  of  March 
1,  1889 — under  which  alone  this  prosecution 
was  conducted — placed  the  Public  Land  Strip 
within  the  limits  of  the  Eastern  District  of 
Texas,  it  did  not,  and  consistently  with  the 
Constitution  of  the  United  States  could  not, 
give  the  circuit  court  for  that  district  ju- 
risdiction of  offenses  committed  prior  to  its 
enactment. 

Did  Congress  intend  to  attach  the  Public 
Land  Strip  to  the  Eastern  District  of  Texas 
for  any  purpose?  That  necessarilv  is  the 
question  to  be  first  considered.  And  it  must 
be  determined  without  reference  to  the  Act 
of  May  2,  1890,  providing  a  temporary  gov- 
ernment for  Oklahoma;  for  that  Act,  while 
including  this  Strip  within  the  Territory  of 
Oklahoma,  declares  that  all  **  crimes  com- 
mitted in  said  Territory**  prior  to  its  passage 
** shall  be  tried  and  prosecuted,  and  proceeded 
with  until  finally  aisposed  of,  in  the  courts 
now  [then]  having  jurisdiction  thereof,**  as 
if  that  Act  had  not  been  passed.  26  Stat. 
81.  86,  chap.  182,  g§  1.  9.  We  will  be  aided 
in  the  solution  of  the  question  of  jurisdiction 
by  recalling  the  history  of  the  Public  Land 
Strip,  and  various  Acts  of  Congress,  preced- 
ing that  of  1889,  which  are  supposed  to  have 
some  bearinfi^  upon  this  case. 

The  Public  Land  Strip  was  once  a  part  of 
the  possessions  of  Mexico.  This  appears  [1671 
from  the  Treaty  of  January  12,  1828.  between 
the  United  States  of  America  and  the  United 
Mexican  States,  confirming  the  previous 
Treaty  of  February  22,  1819,  with  the  Mon- 
archy of  Spain.  8  Stat.  872.  874.  When 
Texas  achieved  its  independence  this  Strip 
was  within  its  limits.  Indeed,  the  Republic 
of  Texas  originally  embraced  the  present 
territory  of  the  State  of  Texas,  as  well  as 
parts  01  what  now  constitutes  New  Mexico, 
Arizona,  Colorado  and  Kansas.  On  the  day 
of  its  admission  into  the  Union,  bv  the  Joint 
Resolution  of  December  29. 1845,  the  judicial 
District  of  Texas  was  established,  embracing 
the  entire  State.     9  Stat.  1,  108. 

Congress,  by  an  Act  of  September  9.  1850, 
chap.  49  (9  Stat.  446),  made  certain  proposi- 
tions to  Texas,  one  of  which  was  that  its 
boundary  on  the  north  should  commence  at 
the  point  where  the  meridian  of  one  hundred 
degrees  west  from  Greenwich  is  intersected 
by  the  parallel  of  thirty-six  degrees  thirty 
minutes  nortli  latitude,  and  run  from  that 
point  due  west  to  the  meridian  of  one  hun- 
dred and  three  degrees ;  thence  due  south  to 
the  thirty-second  degree  of  north  latitude ; 
thence  on  the  latter  parallel  to  the  Rio  Bravo 
del  Norte,  and  thence  with  the  channel  of 
that  river  to  the  Gulf  of  Mexico.  This 
proposition  was  accepted  by  Texas.  Oldham 
&  White's  Digest  Laws  of  Texas,  p.  55.    By 
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the  same  Act,  g  2,  the  eastern  boundary  of 
New  Mexico  was  established  on  the  one  hun- 
dred and  third  meridian.  The  remaining 
territory  of  Texas,  as  it  was  when  admitted 
into  the  Union,  passed  by  that  Act  under  the 
jurisdiction  of  Uie  United  States.  The  Ter- 
ritory of  Euisas  was  organized  by  the  Act 
of  Maj  80,  1854,  chap.  59,  sec.  19  (10  Stat. 
277,  288),  ite  southern  line  being  fixed  on 
the  87th  parallel  of  north  latitude.  The 
Territory  of  Colorado  was  organized  by  an 
Act  approved  February  28,  1861,  sec.  1  (12 
Stat.  chap.  59),  its  eastern  boundary  being 
on  the  l02d  meridian,  and  its  southern 
boundary  being  on  the  87th  parallel  of  north 
latitude.  The  result  of  all  these  enactments 
was  that  the  body  of  public  lands,  known  as 
the  Public  Land  Strip,  was  left  outside  of 
Texas  as  well  as  of  the  Territories  of  New 
Mexico,  Kansas  and  Colorado. 

[168]  By  the  Act  of  February  21,  1857,  the  State 
of  Texas  was  divided  into  two  judicial  dis- 
tricts, the  Western  and  the  Eastern.  11  Stat. 
164.  The  Northern  District  was  established 
by  an  Act  passed  February  24,  1879,  with 
courts  at  Waco,  Dallas  County,  and  Graham, 
Young  County,  embracing  one  hundred  and 
ten  counties  by  name,  including  Sherman, 
Hansford,  Ochiltree  and  Lipscomb  in  the 
Panhandle,  immediately  south  of  the  Public 
Land  Strip,  and  Hemphill,  Wheeler,  Col- 
lingsworth and  Childress  immediately  west 
of  the  100th  meridian,  and  Hardeman,  Wil- 
barger, Wichita,  Clay,  Montague,  Cooke, 
Grayson,  Fannin  and  Lamar  nnmediately 
south  of  the  Lidian  Territory,  in  the  central 
and  eastern  parts  of  Texas,  but  excluding 
the  Counties  of  Red  River  and  Bowie  in  the 
latter  State  near  the  Arkansas  line.  The 
same  Act  enlarges  the  Eastern  District  of 
Texas  and  designates  all  the  counties  that 
should  thereafter  compose  the  Eastern  and 
Western  Districts,  respectively.  Under  this 
Act  the  Eastern  District  embraced,  amon^ 
others,  the  counties  next  to  Louisiana  and 
Arkansas,  including  Red  River  and  Bowie. 
20  Stat.  818,  chap.  97. 

An  Act  of  Confess  was  passed  January  6, 
1888,  chap.  18,  for  the  holding  at  Wichita 
of  a  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Kansas  and  for  other 
purposes.  22  Stat.  400.  By  that  Act,  •'all 
that  part  of  the  Indian  Territory  lying  north 
of  the  Canadian  River  and  east  of  Texas  and 
the  100th  meridian  not  set  apart  and  occupied 
bjr  the  (^herokee,  Creek  and  Seminole  Indian 
tribes  "  was  annexed  to  the  District  of  Kan- 
sas ;  and  the  United  States  District  Courts  at 
Wichita  and  Fort  Scott  in  that  district  were 
given  ** exclusive  original  jurisdiction  of  all 
offenses  committed  within  the  limits  of  the 
territory  hereby  annexed  to  said  District  of 
Kansas  against  any  of  the  laws  of  the  United 
States  now  or  that  may  hereafter  be  operative 
therein."  g  2.  It  was  further  provided: 
"§  3.  That  all  that  portion  of  the  Indian 
Territory  not  annexed  to  the  District  of 
Kansas  by  this  Act,  and  not  set  apart  and 
occupied  by  tie  Cherokee,  Creek,  Choctaw, 
Chickasaw  and  Seminole  Indian  tribes,  shall, 
from  and  after  the  passage  of   this  Act,  be 

[169]  annexed  to  and  constitute  a  part  of  the 
United  States  Judicial  district  Imown  as  the 
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Northern  District  of  Texas ;  and  the  United 
States  District  Court  at  Qraham,  in  said 
Northern  District  of  Texas,  shall  have  ex- 
clusive original  Jurisdiction  of  all  offenses 
committed  within  the  limits  of  the  territoiy 
herjby  annexed  to  said  Northern  District  A 
Texas  against  any  of  the  laws  of  the  United 
States  now  or  that  may  hereafter  be  operative 
therein.  8  4.  That  nothing  oontainea  in  this 
Act  shall  M  construed  to  affect  in  any  man- 
ner  any  action  or  proceeding  now  penaing  in 
the  Circuit  or  District  Court  for  the  Western 
District  of  Arkansas,  nor  the  execution  oi 
any  process  relating  thereto ;  nor  shall  any- 
thing in  this  Act  be  construed  to  give  to  said 
District  Courts  of  Kansas  and  Texas^  re- 
spectively, any  greater  jurisdiction  in  that 
part  of  said  Indian  Territory  so  as  aforesaid 
annexed,  respectively,  to  said  District  of 
Kansas  and  said  Northern  District  of  Texts 
than  might  heretofore  have  been  lawfully  ex- 
ercised therein  by  the  Western  District  of 
Arkansas;  nor  shall  anything  in  this  Act 
contained  be  construed  to  violate  or  impair, 
in  any  respect,  any  treaty  provision  what- 
ever. "  It  is  insisted,  on  behalf  of  the  United 
States,  that  this  Act  attached  the  Public  Land 
Strip  to  the  Northern  District  of  Texas ;  thai 
the  words,  ''Indian  Territory,"  were  used  to 
include  that  Strip ;  and  that  such  a  construc- 
tion is  sustained  both  bj  executive  recogni- 
tion and  by  the  legislation  of  Congron. 

Then  comes  the  Act  of  March  1, 1889,  chaa 
888,  above  referred  to  (25  Stat.  788) ,  which, 
it  is  contended,  transferred  the  Public  Land 
Strip  from  the  Northern  District  to  the  East- 
em  District  of  Texas.  By  its  first  section  a 
United  Sutes  court,  to  be  held  at  Muscogee, 
is  established,  **  whose  jurisdiction  shall  ex- 
tend over  the  Indian  Territory,  bounded  si 
follows,  to  wit :  north  by  the  State  of  Kan- 
sas, east  by  the  States  of  Missouri  and  Ar- 
kansas, south  by  the  State  of  Texas  and  west 
by  the  State  of  Texas  and  the  Territory'  of 
New  Mexico.  ^  It  is  given  **  exclusiveoriginal 
jurisdiction  over  all  offenses  against  the  laws 
of  the  United  States  committed  within  the 
Indian  Territory  as  in  this  Act  defined,  not 
punishable  by  death  or  by  imprisonment  at 
hard  labor.**  §  5.  That  court  was  also  given  [1 
''jurisdiction  in  all  civil  cases  between  citi- 
zens of  the  United  States  who  are  residents 
of  the  Indian  Territory,  or  between  citizens 
of  the  United  States,  or  of  any  SUte  or  Ter- 
ritory therein,  and  any  citizen  of  or  person 
or  persons  residing  or  found  in  the  Indian 
Territory,  and  when  the  value  of  the  thing 
in  controversy,  or  damages  or  money  claimed, 
shall  amount  to  one  hundred  dollars  or  more: 
Provided,  That  nothing  herein  contained 
shall  be  so  construed  as  to  give  the  oonit 
jurisdiction  over  controversies  between  per- 
sons of  Indian  blood  only."    §  6. 

The  seventeenth,  eighteenth  and  twenty- 
eighth  sections  of  that  Act  are  as  follows: 

"$  17.  That  the  Chickasaw  Nation  and  the 
portion  of  the  Choctaw  Nation  within  the 
lollowing  boundaries,  to  wit:  beginning  on 
Red  River  at  the  southeast  comer  of  the  Choc- 
taw Nation  ;  thence  north  with  the  boundary 
line  between  the  said  Choctaw  Nation  and 
the  State  of  Arkansas,  to  a  point  where  Big 
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Creek,  a  trtbat&rj  of  tbe  Black  Fork  of  the  Incomistent  with  the  pTovtslODS  of  this  Act 
Kimishi  River,  cromea  the  Mid  boondary  be.  and  tbe  ume  &re  berebj,  repealed." 
line  ;  thenoe  westerly  with  Big  Creek  and  the  Other  aections  prescribe  the  modea  of  pro- 
said  Black  Pork  to  the  Junction  of  the  said  cedura  in  the  court  established  bj  that  Act 
Black  Fork  with  Buffalo  Creek ;  thence  north-  and  the  punishmeDt  for  numeroua  offensea. 
westerly  with  said  BuSala  Creek  to  a  point  From  tnishiatorj  of  the  Public  Land  Strip 
where  Uiesame  is  crossed  by  the  old  military  ltappeBt«:  1.  That  by  the  Act  of  188S  aU  [ITS 
road  from  Fort  Bmith,  Arkaosaa,  to  Bogey  of  the  "Indian  Territory"  north  of  tbe  Cana- 
Depot,  in  the  Choctaw  Nation ;  thence  Houtb-  dian  River  and  east  ol  Texas  and  the  100th 
westerly  with  the  said  road  to  where  the  meridian,  not  set  apart  and  occupied  by  tb» 
same  crosses  Fen-yville  Creek  ;  thence  north-  Cherokee,  Creek  and  Seminole  Indian  tribes, 
westerly  up  said  creek  to  where  the  same  is  was  attached  to  the  District  of  Kunnnn,  whil» 
crossed   by   tbe  Hissouri,  Kansas  and  Texas  tbe  portion  not  so  annexed,  and  not  set  apart 

"'"""" '"    ■■-     - ..-.-I-  ....  ->.     -—  ^jjj  occupied  by  the  Cherokee,  Creek,  Choc- 

.    .                         _..._:  taw,  Chickasaw  and  Seminole  Indian  tribes. 

South  Canadian  River;  thence  up  the  center  wsa  annexed  to  tbe  Northern  District  oI 
of  the  main  channel  of  the  said  river  to  the  Texas,  saving  actions  or  proceedings  pending 
western  boundary  line  of  the  Chickasaw  Ma-  in  the  Circuit  or  District  Court  for  the  West- 
tion,  the  same  being  the  northwest  comer  of  ern  District  of  Arkansas.  3.  That,  by  the  Act 
the  said  nation ;  thence  south  on  the  boundary  of  IB89,  tbe  court  established  for  the  Indian 
line  bctneen  the  said  nation  and  the  reservs-  Territory  was  given  exclusive  origina!  juris- 
tion  of  the  Wichita  Indians ;  tbence  contlnu-  diction  over  all  offenses  against  the  laws  of 
Ing  south  with  the  boundary  line  between  the  United  States  committed  within  tbe  In* 
the  said  Chickssaw  Nation  and  the  reserva-  dian  Territory  as  defined  by  that  Act,  not 
tluns  of  the  Kiowa,  Comanche  and  Apache  punishable  by  deatb  or  by  fmprisonment  at 
Indians  to  Red  River ;  thence  down  said  river  hard  labor.  8.  That  exclusive  original  juris* 
to  the  plac«  of  beginning;  and  all  that  por-  diction  was  given  by  the  Act  of  1889  to  tbe 
tion  of  tbe  Indian  Territory  not  annexed  to  courts  of  the  United  States,  sitting  at  Paris, 
1]  the  District  of  Kansas  by  the  Act  approved  Texas,  of  all  such  offenses,  committed  within 
January  sixth,  eighteen  hundred  and  eighty-  the  portion  of  the  Indian  Territory  annexed 
three,  and  not  set  apart  and  occupied  by  the  to  the  Eastern  District  of  that  State,  of  which 
five  civilized  tribes,  shall,  from  and  after  jurisdiction  was  not  given  to  the  court  eatab* 
tbe  psBBBge  of  this  Act.  be  annexed  to  and  lished  in  and  for  the  Indian  Territory, 
constitute  a  part  of  tbe  Eastern  Judicial  Dis-  Much  of  the  discussion  by  counsel  was  dl* 
trict  of  the  State  of  Texas,  for  judicial  pur-  rected  to  the  inquiry  whether  tbe  Act  of  1888 
poses.  attached  the  Public  Land  Strip  to  the  North* 
"§  IH.  That  the  Counties  of  Lamar,  Fan-  em  District  of  Texas.  In  view  of  the  rela- 
nin.  Bad  River  and  Delta  of  the  State  of  tions  which  certain  Indian  tribea  once  held 
Texas,  and  all  that  part  of  the  Indian  Ter-  to  that  Strip,  under  treaties  with  the  United 
ritor^  attached  to  the  said  Eastern  Judicial  States—which  treaties  will  be  referred  to  In 
District  of  the  State  of  Texas  by  the  provis-  another  connection — there  are  some  reasons 
ions  of  this  Act,  shall  constitute  a  division  for  holding,  in  accordance  with  the  conten- 
of  the  Eastern  Judicial  District  of  Texas;  tion  of  the  government,  that  It  was  so  al- 
and terms  of  the  Circuit  and  District  Courts  tached  to  that  district.  But  it  is  not  neces- 
of  the  United  States  for  the  said  Eastern  sary  to  decide  that  point ;  for,  however  it 
District  of  the  Stat«  of  Texas  shall  be  held  might  be  determined,  the  question  would  re- 
twice  In  each  year  at  the  City  of  Paris,  on  nmin  whether  the  Public  Land  Btrlp  was  not 
the  third  Mondays  in  April  and  the  second  within  that  portion  of  the  Indian  Territory, 
Mondays  in  October;  and  tbe  United  States  defined  in  the  Act  of  1889,  which  was  a*- 
courts  herein  provided  to  be  held  at  Paris  signed  by  that  Act  for  certain  judicial  pur- 
shall  have  exclusive,  original  jurisdiction  of  poses  to  the  Eastern  District  of  Texas.  If 
all  offenses  committed  against  the  laws  of  it  was,  the  court  below  had  jurisdiction  of 
the  United  States  within  the  limits  of  Uiat  the  offense  charged  in  the  indictment,  unlew 
portion  of  the  Indian  Territory  attached  to  the  latter  Act  is  construed  as  having  no  ap* 
tbe  Eastern  Judicial  District  of  the  State  of  plication  to  offenses  committed  prior  to  fla 
Texas  by  tbe  provisions  of  this  Act,  of  which  passage.  The  Act  of  1883  la  chiefly  import- 
Jurisdiction  is  not  given  by  this  Act  to  the  ant  in  the  present  inquiry  as  it  may  serve  to 
court  herein  established  in  tbe  Indian  Terrl-  explain  the  provisions  of  the  Act  of  1889. 
toryiandall  civil  process,  issued  agatnst  It  is  certain  that  after  as  well  as  before  th«  [ITS 
persons   resident    In    the   Said   Counties    of  paaaage  of  the  Act  of  188S,   various  publlo 

.     „       It  of  Um 

bemadereturnable  to  the  courts,  respectively,  100th  meridian,  and  represented  tbe  Publlo 
to  be  held  in  that  City  of  Paris,  Texas,  And  Land  Strip  as  being  unattached  to  any  Ju- 
all  prosecutions  for  offenses  committed  in  dicial  district.*  The  most  stgnlflcant.  per- 
either  of  said  last- mentioned  counties  shall  '  ^"  ~  ~  llan  Affalia,  isri 
be  tried  in  the  division  of  said  Eastern  Dia-  leneraj  tAud  Ot- 
trict  of  which  said  counties  form  a  part:  '■SP'-S??!- "^ 
I^vvidtd,  That  no  process  issued  or  prosecu-  SkeawtH^ 
n,Juije.ieci:id. 

,  1B8B,  embodfiM 

0  piuvimoiiii  luereoi.  SSt^S*!"^ 

1  all   law*  and  parts  of  laws  ',^m,  B«p.  ml 
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haps,  of  all  the  official  documents  of  this 
cliiss  are  the  letter  of  the  Attomej-Ckneral 
of  the  United  States  to  Uie  President  under 
date  of  November  15,  1887,  and  that  of  the 
Secretary  of  the  Treasury,  to  the  Speaker  of 
the  House  of  Representatives,  under  date  of 
May  1,  1888.  The  former  describes  the  Pub- 
He  Land  Strip  as  ^bounded  on  the  north  by 
the  States  of  Kansas  and  Colorado,  on  the 
east  by  the  Indian  Territory,  on  the  south  by 
Texas  and  on  the  west  by  ]New  Mexico, "  and 
says  that  it  was  not  then  **  embraced  in  any 
district  established  by  law  of  the  United 
States."  The  latter,  speaking  of  the  urgent 
need  of  legislation  to  enforce  the  Revenue 
Laws  of  the  United  States  in  the  Public  Land 
Strip,  says  that  **  the  land  referred  to  is  not 
embraced  in  any  judicial  district,  and  not 
being  within  the  jurisdiction  of  any  United 
States  court  the  laws  of  the  United  States  are 
inoperative,  or,  at  least,  cannot  be  enforced 
therein. " 

The  public  documents  to  which  reference 
has  been  made  imdoubtedly  show  that,  in  the 
opinion  of  many  gentlemen  in  the  legislative 
and  executive  branches  of  the  government, 
the  ^Indian  Territory''  did  not  extend  further 
west  than  the  one  hundredth  meridian,  and 
that  even  after  the  passage  of  the  Act  of  1888 
it  remained  unattalched  to  any  judicial  dis- 
trict. So  that,  if  Congress  intended  by  the 
Act  of  1888  to  annex  the  Public  Land  Strip 
to  the  Northern  District  of  Texas,  it  was  in- 
formed by  these  documents  that  that  Act  was 
[1741  ^^^  ^  construed  b^  certain  officers  of  the 
government.  But  it  was  further  informed 
wat  the  public  interests  absolutely  demanded 
that  that  portion  of  the  public  domain  should 
no  longer  remain  in  Uie  condition  in  which 
it  had  been  left  for  many  years,  namely, 
without  being  clearly  included  in  some  ju- 
dicial district,  whereby  the  rights  of  the 
general  fi^ovemment,  as  well  as  of  individ- 
uals, could  be  enforced  aeainst  criminals  and 
wrong -doers  of  every  class.  No  possible 
reason  can  be  suggested  why,  at  the  time  of 
the  passage  of  tne  Act  of  1889,  the  Public 
Land  Strip  should  not  have  been  brought 
within  some  judicial  district. 

Upon  a  careful  scrutiuv  of  the  Act  of  1889, 
giving  full  effect  to  all  of  its  clauses,  ac- 
cording to  the  reasonable  meaning  of  the 
words  used,  yet  interpreting  it  in  the  light 
of  the  previous  history  of  the  Public  Land 
Strip,  and  of  the  information  communicated 
to  Congress  by  public  officers,  we  do  not 
doubt  that  Congress  intended  to  bring  that 
Strip  within  the  jurisdiction  of  the  court 
established  for  the  Indian  Territory,  and  to 
attach  it,  for  limited  judicial  purposes,  to 
the  Eastern  District  of  Texas,  thus  enabling 
tiie  general  government  to  protect  its  own 
interests,  as  well  as  the  rights  of  individuals. 
That  Act  was  so  interpreted  by  Mr,  Jtutiee 
Brewer  before  his  accession  to  this  bench. 
Be  Jackson,  40  Fed.  Rep.  872.  Observe,  that 
the  country  over  which  the  court  established 
by  that  Act  was  to  exercise  jurisdiction  was 
not  described  as  being  east  of  the  100th  mer- 
idian and  south  of  Kansas,  nor  simply  as  the 
Indian  Territory,  but,  ex  indttstria,  as  the 
Indian  Territory  bounded  **  north  by  the  State 
of  Kansas  [the  Bouthem  line  of  that  State 
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constituting  about  two  thirds  of  the  northen 
boundary  of  the  Public  Land  Strip],  east  br 
the  States  of  Missouri  and  Arkansas,  south 
bv  the  State  of  Texas  and  west  by  the  State 
of  Texas  and  the  Territory  of  Ifino  Meiieo.' 
If  the  Act  had  bounded  it  on  the  north  by 
Kansas  and  Oolarado,  the  description,  beyond 
all  question,  would  have  included  the  Pub- 
lic Land  Strip.  But  the  description,  as  it 
is,  necessarily  includes  that  Strip,  because 
the  ** Indian  Territory,**  for  which  the  new 
court,  to  sit  at  Muscogee,  was  established, 
being  boimded  on  the  north  by  Kansas,  and 
west,  in  part,  by  **the  Temtoiy  of  New  P 
Mexico" — the  eastern  boundary  of  which  is 
on  the  108d  meridian — must  include  within 
its  limits  the  Public  Land  Strip,  lying  be- 
tween New  Mexico  and  the  100th  meridian. 
This  fact  is  of  greater  significance  than  the 
careless  omission  to  state,  in  the  Act,  that 
the  Indian  Territory,  described  in  it^  was 
bounded  on  the  north  by  Colorado  as  well  ss 
by  Kansas.  The  court  at  Muscogee  was  given 
exclusive  original  jurisdiction  over  all  of- 
fenses against  the  United  States,  not  punish- 
able by  death  or  by  imprisonment  at  hard 
labor,  committed,  not  simply  within  the  In- 
dian Territory,  but  within  the  Indian  Terri- 
tory, "as  in  this  [that]  Act  defined,"  while 
the  court  at  Paris  was  ffiven  exclusive  orig- 
inal jurisdiction  of  all  offenses  against  the 
laws  of  the  United  States  within  me  limits 
of  that  portion  of  the  Indian  Territory  at- 
tached to  the  Eastern  District  of  Texas  *'by 
the  provisions  of  this  [that]  Act,"  of  which 
lurisdiction  was  not  given  to  the  court  at 
Muscogee.  If  Congress  did  not  intend  to 
bring  the  Public  I^d  Strip  within  the  lu- 
risdiction of  the  court  established  for  the  In- 
dian Territory,  and,  for  certain  judicial  pur- 
Eoses,  within  the  jurisdiction  of  the  courts 
eld  at  Paris,  in  the  Eastern  District  of 
Texas,  why  did  it  declare  that  the  Indian 
Territory,  for  which  it  legislated  in  the  Act 
of  1889,  was  bounded  on  the  west  ''by  the 
State  of  Texas  and  the  Territory  of  New 
Mexico?"  We  cannot  hold  the  words,  "and 
the  Territory  of  New  Mexico,"  to  be  mean- 
ingless, simply  because  the  northern  bound- 
ary of  that  Strip  was  not  described  with 
precision  and  fullness;  especially  as  every 
consideration  of  policy  demanded  that  that 
part  of  the  public  domain  should  not  longer 
be  left  without  courts  for  the  protection  of 
the  government  and  the  people. 

It  is  contended  that  this  interpretation  of 
the  words  "Indian  Territory"  in  the  Act  of 
1889  is  wholly  unauthorized  by  anything  in 
the  history  of  the  Public  Land  Strip :  for 
it  is  said  that  there  are  no  facts  whatever 
that  make  those  words  at  all  appropriate  as 
embracing  that  Strip.  This  broad  statement 
is  scarcely  iustifiea  by  the  facts.  By  the 
Treaty  of  July  27,  1858.  made  and  concluded 
at  Fort  Atkinson,  in  the  Indian  Territoiy 
(10  Stat.  1018),  between  the  United  States  „. 
and  the  Comanche,  Kiowa  and  Apache  Tribes  l'^ 
or  Nations,  "inhabiting  the  said  territory 
south  of  the  Arkansas  River, "  it  was  providea 
that  the  annuities  stipulated  to  be  given  by 
the  United  States  should  be  deliverMl  yearly 
in  July  to  those  tribes,  collectively,  at  or  in 
the  vicinity  of  Beaver  Creek,  a  large  paii  of 
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-v^hich  is  within  the  Public  Land  Strip.  By 
Another  Treaty  with  those  tribes  in  1865  (14 
Stat.  717-721) ,  the  United  States  agreed  that 
41  certain  district  of  country,  or  such  parts  as 
the  President  should  from  time  to  time  des- 
ignate, should  be,  and  was,  set  apart  for 
their  ''absolute  and  undisturbed  use  and  oc- 
•cupation,"  and  that  of  "such  other  friendly 
tribes'*  as  had  theretofore  "resided  within 
said  limits,  or  as  they  may  from  time  to  time 
•Agree  to  admit  among  tnem,  and  that  no 
white  person,  except  officers,  agents  and 
•employes  of  the  government,  shall  go  upon 
or  settle  within  the  country  embraced  within 
.said  limits,  unless  formally  admitted  and 
incorporated  into  some  one  of  the  tribes  law- 
fully residing  there,  according  to  its  laws 
and  usages. "  The  boundaries  of  said  district 
were :  "  Commencing  at  the  northeast  comer 
of  New  Mexico;  thence  south  to  the  south- 
east comer  of  the  same;  thence  northeast- 
wardly to  a  point  on  main  Red  River,  op- 
posite the  mouth  of  the  north  fork  of  said 
river ;  thence  down  said  riyer  to  the  98th  de- 
gree of  west  longitude ;  thence  due  north  of 
the  said  meridian  to  the  Cimarone  Riyer; 
thence  up  said  riyer  to  a  point  where  the  same 
-crosses  the  southern  boundary  of  the  State 
of  Kansas ;  thence  along  said  southem  bound- 
ary of  Kansas  to  the  southwest  comer  of  said 
State ;  thence  west  to  the  place  of  beginning.  ** 
These  boimdaries,  it  is  true,  included  a  part 
of  the  State  of  Texas,  and  the  Treaty  was, 
in  that  respect,  ineffectual.  Nevertheless, 
the  cession  included  the  Public  Land  Strip, 
then  a  part  of  the  public  domain  of  the 
United  States.  By  a  subsequent  Treaty  with 
two  of  the  same  tribes,  concluded  October 
21.  1867  (16  Stat.  581-587),  they  were  re- 
stricted in  territory  to  the  southwest  comer 
of  the  Indian  Territory,  but  they  reserved 
the  ri^ht  "  to  hunt  on  any  lands  south  of  the 
Arkansas  River,  so  long  as  the  buffalo  may 
range  thereon  in  such  numbers  to  justify  the 
chase."  These  Treaties  are  referred  to  as 
showing  that  as  late  as  1867  the  Public  Land 
Strip,  in  the  mode  of  its  use,  had  some  con- 
nection with  Indians  west  of  the  Mississippi, 
and  especially,  with  some  of  those  now  oc- 
cupying permanent  reseryations  in  the  Indian 
Territory.  That  Strip,  we  are  informed,  has 
not  been  occupied  by  Indians  since  1867,  but 
it  was  not  opened  to  settlement,  and  could 
haye  been  used  for  any  of  the  purposes  that 
the  goyemment  had  in  yiew  for  Indians. 

There  are  other  circumstances  that  are  not 
without  significance  as  indicating  why  Con- 

fress  in  the  Act  of  1889  used  the  words  **In- 
ian  Territory,"  as  describing  not  only 
lands  east  of  the  100th  meridian,  south  of 
Elansaa,  but  lands  north  of  Texas  and  be- 
tween that  meridian  and  New  Mexico. 
Among  them  the  following  may^  be  named : 
1.  To  a  report  of  the  commissioner  of  the 
-General  Land  Office,  made  in  1864,  was  an- 
nexed a  map,  ''constructed  from  the  public 
surveys  and  other  official  sources  in  the  Gen- 
•«ral  Land  Office,"  in  whidi  the  Public  Land 
Strip  is  included  within  the  boimdaries  of  the 
Indian  Territory ;  and  a  similar  map,  **  con- 
structed from  the  plats  and  official  sources 
of  the  (General  Lana  Office, "  under  the  direc- 
tion of  Commissioner  Wilson,  was  issued  in 
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1867.  2.  By  an  Act  of  March  2,  1887,  Con- 
gress granted  a  right  of  way  through  the 
*^  Indian  Territory"  to  a  railroad  company, 
beginning  at  a  point  on  the  northern  line  of 
said  Territory  at  or  near  the  south  line  of 
Kansas,  crossed  by  the  101st  meridian ;  thence 
in  a  southwesterly  direction  to  El  Paso,  New 
Mexico.  It  could  not  commence  at  the  point 
designated  and  reach  El  Paso  by  a  south- 
westerly line  without  passing  tllrough  the 
Public  Land  Strip.  Unless  that  Strip  was, 
for  the  purposes  of  that  Act,  regarded  as  a 
part  of  the  Indian  Territory,  then  the  route 
to  El  Paso  would  not  pass  through  the  In- 
dian Territory  at  all.  8.  By  the  Treaty  of 
May  6,  1828.  with  the  Cherokee  Indians,  the 
United  States,  besides  setting  apart  for  the 
use  of  that  tribe  7,000,000  acres  within  the 
limits  of  the  Indian  Territory,  guaranteed 
to  that  nation  ''a  perpetual  outlet  west,  and 
free  and  unmolested  use  of  all  the  country 
lying  west  of  the  western  boundary"  of  the 
limits  given,  ''and  as  far  west  as  the  sover- 
eignty of  the  United  States  and  their  right 
of  soil  extend."  In  an  official  communica- 
tion from  the  commissioner  of  the  Land  Office  [171 
to  the  Secretary  of  the  Interior,  under  date 
of  January  29,  1886,  embodied  in  a  report 
made  on  the  11th  of  February,  1886,  by  the 
Judiciary  Committee  of  the  House  of  Rep- 
resentatiyes,  upon  a  proposed  bill  extending 
the  laws  of  the  United  States  oyer  certain 
"unorganized  territory  south  of  Kansas,"  it 
was  said :  "It  appears  that  the  Cherokees 
claimed  the  Public  Land  Strip,  now  so 
called,  as  the  outlet  above  mentioned,  and 
the  official  maps  down  to  1869,  or  later,  des-* 
ignated  said  Strip  as  part  of  t?ie  Indian  Terri- 
tory.  I  have  not  found  in  the  records  of  this 
office  any  expressed  reason  why  this  Strip 
was  so  designated  on  the  maps,  nor  why  that 
designation  was  changed  upon  the  maps  pub- 
lished after  1869. "  Tae  commissioner  recom- 
mended the  passage  of  the  proposed  bill, 
because  it  would  take  this  "  unorganized  ter- 
ritory out  of  its  anomalous  condition  to  a 
certain  extent  and  open  the  lands  to  entry. " 
These  circumstances  are  referred  to  not  as 
conclusive,  nor  as,  in  themselyes,  persuasive, 
but  only  to  show  that  the  Public  Land  Strip 
was  regarded,  at  different  times,  by  public 
officers  to  be  part  of  the  Indian  Territory,  as 
commonly  designated,  or  as  having  such 
connection  with  the  lands  east  of  the  100th 
meridian,  where  various  tribes  of  Indians 
had  been  located  by  the  United  States,  as 
made  it  natural  that  it  should  be  placed,  to* 
gether  with  the  lands  between  that  meridian 
and  the  States  of  Missouri  and  Arkansas,  not 
occupied  by  the  ciyilized  Indian  tribes, 
under  the  jurisdiction  of  the  court  estab- 
lished by  the  Act  of  1889,  or  of  some  other 
court  of  the  United  States.  Congress,  it  must 
be  presumed,  was  not  unaware  of  the  fact 
that  the  words  "  Indian  Territory"  had  been 
used  by  some  to  exclude,  and  by  others  to 
include,  the  Public  Land  Strip,  and,  to  ayoid 
misapprehension  as  to  whetner  that  Strip 
was  annexed  to  some  Judicial  district,  and, 
perhaps,  for  the  purpose  of  meeting  the 
recommendation  of  the  Secretary  of  the 
Treasury  in  his  letter  of  May  1,  1888,  it 
speaks,  in  the  Act  of  1889,   of  the  Indian 
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Territory,  not  generally,  but  a$  therein  de» 
fined.  That  description,  we  have  seen,  nec- 
essarily included  the  Public  Land  Strip, 
because  it  was  the  only  part  of  the  public 
domain  in  that  part  of  the  United  States  that 
179]  was  bounded  on  the  north  by  Kansas,  as  well 
as  on  the  west  bv  the  Territory  of  New 
Mexico,  and  which  immediately  adjoined 
the  Indian  Territory  lying  east  of  the  100th 
meridian. 

Much  was  said  at  the  bar  about  the  unrea- 
sonableness of  the  supposition  that  Congress 
intended  to  subject  the  people  in  the  Public 
Land  Strip  to  the  lurisdiction  of  a  court 
sitting  at  so  great  a  distance  as  Paris,  Texas, 
rather  than  to  one  at  Graha^i,  in  the  North- 
em  District  of  Texas,  or  one  at  Wichita,  in 
Kansas.  Judging  by  the  map,  the  distance 
from  the  Public  Land  Strip  to  Paris  is  not 
much  greater  than  to  Graham,  Indeed,  the 
facilities  for  reaching  Paris  may  be  quite  as 

Sood  as  those  for  reaching  Graham.  While 
le  court  of  the  United  States  nearest  to  the 
Public  Land  Strip,  other  than  the  one  at 
Muscogee,  seems  to  be  the  District  Court  of 
Kansas,  this  fact  cannot  control,  as  against 
the  natural  meaning  of  the  words  of  the 
Act. 

Nor  do  we  think  that  the  interpretation  of 
the  Act  of  1889  can  or  ou^ht  to  be  affected 
by  that  of  1890,  providing  a  temporary 
government  for  the  Territory  of  Oklahoma 
and  enlarging  the  jurisdiction  of  the  United 
States  court  in  the  Indian  Territory.  Okla- 
homa, by  that  Act,  is  made  to  include  **all 
that  portion  of  the  United  States  tunc  knaum 
ae  the  Indian  Territcry,  except  •  .  .  and  ex- 
cept the  unoccupied  part  of  the  Cherokee 
outlet,  together  with  that  portion  of  the 
United  States  known  as  the  Public  Land 
Strip."  The  boundary  of  the  country  **now 
known  as  the  Indian  Territory**  and  included 
in  said  Territory  of  Oklahoma  is  given,  and 
the  Public  Land  Strip  is,  separately,  bounded 
^'east  by  the  100th  meridian,  south  by  Texas, 
west  by  New  Mexico,  and  north  by  Colorado 
and  Kansas. "  This  may  be  regarded  at  most 
as  simply  a  declaration  by  Congress  that  the 
country  then  **  known  as  the  Indian  Terri- 
tory" did  not  include  the  Public  Land  Strip, 
and,  therefore,  that  each  should  be  separately 
described  by  its  boundaries.  But  that  does 
not  prove  that  Congress  did  not  intend,  in 
1889,  to  include  the  Public  Land  Strip  in 
the  ** Indian  Territory,"  ae  defined  by  the  Act 
0f  that  year.  On  the  contrary,  the  Oklahoma 
Act,  when  it  bounds  that  Strip  on  the  **  west 
by  New  Mexico,"  tends  to  show  that  sub- 
stantially similar  words  used  in  describing 
IMl  the  Indian  Territory  mentioned  in  the  Act  of 
1889  had  reference  to  the  Public  Land  Strip. 

Looking  at  this  question  in  every  light  in 
which  it  may  be  considered,  we  repeat  the 
expression  of  our  opinion  that  the  Public 
Lajid  Strip,  west  of  the  100th  meridian, 
bounded  on  the  south  by  Texas,  on  the  west 
by  New  Mexico  and  on  the  north  by  Colorado 
and  Kansas,  was  annexed  by  the  Act  of  1889 
to  the  Eastern  District  of  Texas  for  such 
Judicial  purposes  as  by  that  Act  appertained 
to  the  court  held  at  Paris  in  that  district. 

Was  it  competent  for  the  court  below  to 
try  the  defendants  for  the  offense  of  murder 
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committed  prior  to  the  passage  of  the  Act  of 
1889?"  We  do  not  doubt  that  Congress  in- 
tended  to  confer  upon  that  court  jurisdiction 
to  try  such  cases.  By  the  express  words  of 
the  Act,  the  courts  to  be  held  at  Paris,  Texas, 
were  ^iven  exclusive  original  jurisdictioo 
of  *'alT  offenses  committed  against  the  lawa 
of  the  United  States"  within  that  part  of 
the  Indian  Territory  attached  to  the  Easteni 
Judicial  District  of  Texas,  of  which  juris- 
diction was  not  given,  by  the  same  Act,  to 
the  court  established  for  that  Territory.  The 
only  exception  made  is  in  the  proviso  to  the 
eighteenth  section,  declaring,  amone  other 
things,  that  no  prosecution  commenced  before 
the  passage  of  the  Act  should  be  in  any  way 
affected  by  its  provisions.  This,  In  connec- 
tion with  the  previous  part  of  Uie  same  sec- 
tion, defining  the  jurisdiction  of  the  court 
below,    necessarily  imports  that  where  do 

Erosecution  had  tieen  commenced,  it  should 
ave  authority  to  try  all  offenses,  punishable 
by  death  or  imprisonment  at  hard  labor, 
committed,  no  matter  when,  within  the  new 
territory  over  which  its  jurisdiction  was  ex- 
tended. No  other  interpretation  can  be 
reasonably  given  to  the  Act.  If  the  Public 
Land  Strip  was  placed  by  the  Act  of  188S  in 
the  Northern  District  of  Texas,  or  if  the  de- 
fendants, havine  been  apprehended  in  Kan- 
sas, were  amenable,  prior  to  the  Act  of  1889, 
to  the  District  Court  in  that  State,  the  juris- 
diction of  the  United  States  court  of  neither 
of  those  districts  had  attached,  by  the  com- 
mencement of  a  prosecution,  before  that  Strip 
was  annexed  to  uie  Eastern  District  of  Texas. 
In  so  interpreting  the  Act  of  Congress  we  do 
not  infringe  the  settled  rule  that  courts  un-  [I 
iformly  refuse  to  give  to  statutes  a  retro- 
spective operation,  where  rights  previously 
vested  are  injuriously  affected,  unless  com- 
pelled to  do  so  by  language  so  clear  and 
positive  as  to  leave  no  room  to  doubt  that 
such  was  the  intention  of  the  Legislature. 
United  States  v.  Heth,  7  U.  6.  »  Cranch,  899, 
418  [2:  479,  4881;  Cheto  Heong  v.  UniUi 
Statu,  112  U.  S.  586,  659  [28 :  770,  778]. 
The  saving  of  only  pending  prosecutions 
shows  that  Congress  did  not  except  any  of- 
fense against  the  United  States  of  which  the 
court  below  was  given  lurisdiction. 

It  is  contended  that  the  Act,  so  construed, 
is  in  violation  of  section  two,  article  three, 
of  the  Constitution,  supplemented  by  the 
Sixth  Amendment.  The  former  provides  that 
^the  trial  of  all  crimes,  except  In  cases  of 
impeachment,  shall  be  by  jury;  and  sudi 
trial  shall  be  held  in  the  State  wnere  the  said 
crimes  shall  have  been  committed ;  but  when 
not  committed  wiUiin  any  State,  the  trial 
shall  be  at  such  place  or  places  as  the  Con- 
gress may  bv  law  have  directed. "  The  latter 
provides :  *In  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  rieht  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  haie 
been  previously  ascertained  by  law. "  In  le- 
spect  to  that  clause  of  the  Sixth  Amendment 
declaring  that  the  ''district  shall  have  been 
previously  ascertained  by  law, "  it  need  only 
DO  said  that  if  those  words  Import  immuni^ 
from  prosecution  where  the  district  is  not 
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aflcertained  by  law  before  the  oommission  of 
the  offense,  or  that  the  accused  can  only  be 
tried  in  the  district  in  which  the  offense  was 
committed  (the  district  having  been  estab- 
lished when  the  offense  was  committed)  the 
Amendment  has  reference  only  to  offenses 
against  the  United  States  committed  within 
a  State.  Ufiiied  StaUi  ▼.  Dauwm,  56  U.  S. 
15  How.  467,  487.  488  [14 :  775,  788]  ;  Janes 
V.  United  States,  187  U.  S.  202,  211,  212  [84: 
691,  695].  The  second  section  of  article  three 
had  provided,  in  resoect  to  crimes  committed 
in  the  States,  that  tlie  trial  by  Jury  should 
be  had  within  the  State  where  the  crime  was 
committed.  The  SixUi  Amendment  added 
the  further  guaranty,  in  respect  to  the  place 
of  trial,  that  the  district  uiould  have  been 
previously  ascertained  by  law,  leaving  the 
trial  of  offenses  not  committed  within  any 

I     State  to  be  controlled  by  the  second  section 
of   article  three.      The  requirement  in  the 
latter  section  is  that  the  trial  **  shall  be  at 
sudi  place  or  places  as  the  Congress  may  by 
law  have  directed. "    **  As  crimes, "  said  Mr. 
Jtutiee  Story,  commenting  upon  this  section, 
"may  be  committed  on  the  high  seas  and 
elsewhere  out  of  the  territorial  jurisdiction 
of  a  State,  it  was  indispensable  that  in  such 
cases  Congress  should  be  enabled  to  provide 
the  place  of  trial."    2  Story's  Const.  %  1781. 
It  was  consequently  provided  in  the  Act  of 
April  80,  1790  (1  Stat.  114,  chap.  9,  sec.  8), 
that  *'the  trial  of  crimes  committed  on  the 
high  seas,  or  in  any  place  out  of  the  juris- 
diction of  any  particular  State,  shall  oe  in 
the  district  where  the  offender  is  apprehended, 
or  into  which  he  may  first  be  brought "   And 
such  was  the  law  when  the  crime  with  which 
the  defendants  are  charged  was  committed. 
Rev.  Stat.  g§  780,  5889.    But  for  the  passage 
of  the  Act  of  1889,  and  if  the  Public  Land 
Strip  was  not  attadied  by  the  Act  of  1888  to 
the  l^orthem  District  of  Texas,  the  defend- 
ants could  have  been  indicted  and  tried  in 
the  District  of  Elansas,  where  they  were  ap- 
prehended.     Jones  V.    United  States,   above 
cited.    So  that  the  contention  of  the  defend- 
ants is,  in  effect,  that  in  respect  to  crimes 
committed  outside  of   the  States,   in  some 
place  within  the  exclusive  jurisdiction  of 
the  United  States,  Congress  is  forbidden  by 
the  second  section  of  article  three  of  the 
Constitution  from  providing  a  place  of  trial 
different  from  the  one  in  which  the  accused 
might  have  been  tried  at  the  time  the  offense 
was  committed.    We  do  not  so  interpret  that 
section.    The  words,  ''the  trial  shall  be  at 
fudi  place  or  places  as  the  Congress  may  by 
law  have  directed,"  impose  no  restriction  as 
to  the  place  of  trial,  except  that  the  trial 
cannot  occur  until  Congress  designates  the 
place,  and  may  occur  at  any  place  which 
shall  have  been  designated  by  Congress  pre- 
yious  to  the  trial.    This  was  evidently  the 
construction  placed    upon    this  section   in 
tPnited  States  v.  Dawson,  above  cited,  where 
the  court,  si)eaking  by  Mr,  Justice  Nelson, 
said :    **  A  crime,  thereiore,  committed  against 
the  laws  of  the  United  States,  out  of   the 
limits  of  a  State,  is  not  local,  but  may  be 
tried  at  such  place  as  Congress  shall  designate 
by  law.     This  furnishes  an  answer  to  the 

I     argument  against   the   jurisdiction   of    the 
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court,  as  it  respects  venue,  trial  in  the  county 
and  by  jury  from  the  vicinage,  as  well  as  ii^ 
respect  to  the  necessity  of  particular  or  fixed 
districts  before  the  offense."  So,  in  United 
States  V.  Jaekaioto,  66  U.  S.  1  Black,  484,  486 
[17 :  225,  226]  :  ''Crimes  committed  against 
the  laws  of  the  United  States,  out  of  the 
limits  of  a  State,  are  not  local,  but  may  be 
tried  at  such  place  as  Confess  shall  designate 
by  law ;  but  are  local  if  conmiitted  within 
the  State.  They  must  then  be  tried  in  the 
district  in  which  the  offense  was  committed. " 
If  Congress^- as  it  did  in  the  Act  of  1790, 
which  may  be  regarded  as  a  contemporaneous 
construction  of  tne  Constitution — may  pro- 
vide for  the  trial  of  offenses  conmiittea  out- 
side of  the  States,  in  whatever  district  the 
accused  is  apprehended,  or  into  which  he 
may  first  be  brought,  it  is  difficult  to  per- 
ceive why,  such  crimes  not  being  local,  it 
may  not  provide  a  place  of  trial  where  none 
was  provided  when  the  offense  was  com- 
mitted, or  change  the  place  of  trial  after  the 
commission  of  Uie  offense. 

It  is  said  that  the  construction  we  place 
upon  the  second  section  of  article  three  makes 
it  obnoxious  to  the  ex  post  facto  clause  of  the 
Constitution.  In  support  of  this  position 
reference  is  made  to  Kring  v.  Missouri,  107 
U.  S.  221  [27:  506],  where  it  was  declared 
that  any  statute  passed  after  the  commission^ 
of  an  offense  which,  "  in  relation  to  that  of- 
fense or  its  conseauences,  alters  the  situation 
of  a  party  to  his  disadvantage, "  is  an  «c  post 
facto  law.  This  principle  has  no  appl  ication 
to  the  present  case.  The  Act  of  1889  does- 
not  touch  the  offense  nor  change  the  punish- 
ment therefor.  It  only  includes  the  place  of 
the  commission  of  the  alleged  offense  within 
a  particular  judicial  district,  and  subjects- 
the  accused  to  trial  in  that  district  rather 
than  in  the  court  of  some  other  judicial  dis- 
trict established  by  the  government  against 
whose  laws  the  offense  was  committed.  Thia 
does  not  alter  the  situation  of  the  defendants 
in  respect  to  their  offense  or  its  consequences. 
**  An  «0  post  facto  law, "  this  court  said  in 
Out  v.  Minnesota,  76  U.  S.  9  Wall.  85,  88 
[19:  578,  574[,  "does  not  involve,  in  any  of 
Its  definitions,  a  change  of  the  place  of  trial 
of  an  alleged  offense  after  its  commission." 

Another  contention  of  the  defendants  is 
that  the  indictment  is  fatally  defective,  in 
that  it  fails  to  sufficiently  show  when  Cross — 
the  person  alleged  to  have  been  murdered — 
died,  or  that  he  died  within  a  year  and  a 
day  from  the  infliction  upon  him  of  the  al- 
leged  mortal  wounds,  or  from  the  effect  of 
such  wounds,  or  within  the  territory  in  the 
jurisdiction  of  the  court  in  which  they  were 
tried.  As  the  Attorney -General  and  the  So- 
licitor-General submit  this  question  without 
argument,  and  without  any  suggestion  in 
support  of  the  indictment,  and  as  the  judg- 
ment must,  for  reasons  to  be  presently  stated, 
be  reversed,  leaving  the  government  at  liberty 
to  find  a  new  indictment,  if  its  officers  shall 
be  so  advised,  we  will  not  extend  this  opin- 
ion by  an  examination  of  the  authorities  cited 
by  the  defendants  to  show  the  present  indict- 
ment to  be  defective. 

At  the  trial  below,  one  of  the  defendants* 
counsel,  who  had  been  attorney -general  of 
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Kansas,  and  who,  in  that  capaclt;,  made  to 
the  gnvemoT  of  that  State  a  report  touching 
the  death  ot  Cross  immediBtely  after  it  oc- 
curred, was  called,  in  rebuttAl,  M  a  witness  L  Tbeaooeptanoeof  adnftorordar  Id  tBTor«« 
for  the  prosecution.  That  report  contained  aoertaJn  paree  ooniUtutoi  a  new  ooatract  b^ 
TariouB  statements  purporting  to  have  been  tweon  the  acceptor  ana  inch  paree,  anil  the  latMe 
made  by  the  defendanta,  and  which  connected  "^  •"*  "P""  '*  •"  *''*  UdI1«1  fltatfla  eirailt 
them  with  the  killing  of  Cross.  Although  <»"rt-'nUiout  tracing  title  frooi  the d™wer.  Oa 
the  witness  stated  that  the  report  was  basid  S^tSJ"^  ""  aoooptor  teooma.  the  prbaair 
upon   hearsay  evidence  merely,  was  thrown  ..«.'-,_.■        ^  , 

■tocetherhaHtilTbvaatenoirranherandwas  in  *■   ^"  olromt  court  has  Jortodlotlon  of  a   ■« 

correct  and  that  the  defenaante  had  not  made  ,1,0 1.  a  <iltl...n  of  one  State,  wgitai^WSi^ 

the  statements   therein  attributed  to   them,  atelndoraer,  wbolSaoiilBenof  adUraMOtOtat^ 

certain  parts  of  it  were  admitted  in  evideuce  wbeUm  a aolt oould  be brou^t Im  that ooait br 

to  the  }UT7,  against  the  objection  of  the  tie-  the  indorsee  acafain  the  maker  or  not. 

fendants.     The  record  shows  that  this  report  a.   Tbe  pares  of  a  dnutt  or  order,  tt  a  Donr^dMt 

was  read   in  evidence   to  show  that  the   wit-  of  the  State  in  wblch  the  acceptor  reaida.  nwr 

DCBS  had  made  different  statements  at  another  bring  giilt  In  the  olroult  court  agalnat  the  aeeep^ 

time  and  place.     A.nd  the  court,  in  its  charge,  or.  notwithstandltiK  the  drawer  of  the  r«pcr  iaft 

•aid  to  the  jury:     "The  instructions  given  "sldentor  the  «ame  State  as  the  acceptor. 

above  are  limited,  bo  far  as  the  evidence  is  <■    In  a  suit  upon  an  order  drawn  upon  the  ma|«r 

coneemed,    by    the    folowinic    instructions:  and ecuncll ol  a oitr, (or the  payment  of  a  ixe- 

The  portions  of  Attoraey-Oeueral  Bradford's  lalnaum  In  dollaia,  which  was  accepted  br  the 

report  were  admitted   in  evidence  to  be  con-  oltj,  tbeaooeptanoeitaUnBthat  itwastobapaji 

aidered  by  you  as  to  whether  or  not  the  state-  "™"  ■"  ""^  warrant*.  It  Is  not  neoeaMir  toahsta 

ments  therein  contained  were  made  by  the  ™1TL'^*''"^^°^*'!?J!S.T"??!!.'"^ 

parties  to  said  Bradford,  said  Bradtor/now  ^iJtt^^^^^^'"'"'™' ^'"""'*"'^ 

being  attorney  for  the  defendanta,  and  deny.  up^Q  ^ha  defendant, 

in^  the  truth  of  the  atatementa  therein  con-  ^   ,„  ,„^  ,  .^^^  „  fc™,„„„  ™„  „ 

tamed;  and  as  to  whether  or  not  tliew  state-  though  often  M^ueWod.  has  not  paid  to  p«..™ 

ments  were  ever  made  to  said  Bradford,  ia  a  the  amount  of  said  order  and  aooeptaiioe  or  tni 

question  of  fact  to  be  considered  by  you  from  part  thereof,  and  Uiat  there  h  due  and  unpaM 

ail  the  evidence  upon  that  subject;   and   If  upon  the  a     ~  "      ~   " 


ment  has  been  made  or  tendered  br  th«ol^  Kh 
"ar  ot  defense  and  the  burdeo  of  proot  fe 


e>u  believe  the  statements  were  not  so  made  sufficient allesatlOD ot  nonpayment  and  mriaal 

said  Bradford,  you  are  to  disregard  the  to  par. 

same.     But  if  you  believe  from  the  evidence  [Wo,  1823.] 

that  they  were  so  made  to  said  Bradford,  then  Subiiatted  Jan.  6, 18B1.  Dtetdtd  Jam.  t6,  IgSt 
you  are  instructed  to  consider  them  as  evi- 

dencc,  but  only  as  to  auch  parties  by  whom  TN  ERROR  lo  the  Qrcuit  Court  of  the  Dnft- 

they  were  made."  -L  ed  States  for  the  District  of  Nebraska,  to 

The  jury  were  thus   Informed  that  this  n-  review  a  judgment  In  favor  of  the  plaintilli 

port,  although  merely  hearsay,  was  subsian-  upon  certain  orders  accepted  by  tlie  City  of 

tive  evidence  upon  the  Isaue  as  to  whether  Superior,    The  Ci^  Interpoeed  a  demurrer  to 

the  defendants  were  present  at,  and  particl-  the  petition,  which  waa  overruled,  aiiid,  not 

pated  in,  the  killing.    The  representatives  desiring  to  plead  further,  Judgment  waa  no- 

of  the  government,   in  this  court,  frankly  dered  for  the  plaintlfla.    Aprmtd. 
conceded,  as  it  waa  their  duty  to  do,  that  this 

action  of  the  court  below  was  so  erroneous  Statement  by  ifr.  JiaHet  Brownt 

as  to   entitle  tiie   defendants  to  a  reversal.  This  was  a  writ  of  error  to  revene  a  Jndg- 

Numerous  other  errors  are   said  lo  have  been  ment  of  the  Circuit  Court  for  the  District  <i( 

committed  at  the  trial  to  the  prejudice  of  the  Nebraska  in  favor  of  the  defendanta  in  error, 

defendants,  but  as  such  alleged  errors  may  upon  certain  orders  accepted  by  the  City  cf 

not  tie  committed  at  the  next  trial,  it  is  not  Superior.    The  caae  waa  practically  decided 

neceasaiy  now  to  consider  them.  In   overruling   a   demurrer    to  the  petiticn. 

For  the  trrvr  abovt  mentioned  Git  jvdgmtni  which  set  forth.  Id  cubstaoce,  the  foUowlBg 

4t  rtvemd,  and  Oie  caute  rtmanded  with  Mrte-  facts : 

UOTU  to  graM  a  naw  Iriia.  1.  That  the  platntlfiB,  Ripley  and  Bron- 
soo,  were  citizens  of  the  State  of  HinoDl, 

and  the  defendant,  the  City  of  Superior,  a 

municipal  corporation  of  Uie  State  of  Ne- 

CITY  OP  SUPERIOR,  Flf.  in  Brr.,  braska. 

e.  S.  That    under    an    ordinance,    regularly 

LTHAN  B.  RIFLBY  vr  aik  adopted  and   confirmed  by  a  popular  yota, 

the  City  entered  into  a  contract  with  8.  E. 

(See 8. a Keporter's ed. »-«&)  t,_,,__  »  ^,    -„   .,. .„^!._    _. . 

Jiw^iMi   of  circuit   eovH    deptndenton  That.  In  pursuance  of  auch  oontracC  Mtoa 

"•^"^V  **'Z"^  cf  dr,^or  ,^  4  cS.  buflt  and  completed  the  wat«-woriai 

^inttactept^-by  xndcrjte  agatntttndort-  „j,ich  were  accepted  ty  the  City  00  the  IM 

4r-rend«u^ ofpaTttet-alUeatwn tf demand  ^y  j,,  ip^i,    j^.  ^^  ^^t    '        q^,^ 

"„ ,  ,  ^_^,  „     J  ..  „  .  »._ — I     Z.  tfM^  price  there  waa  paid  tS.OOO,  Octobff, 

eoHrtdeperuKiwimpartut  luulfwUMM  aeaiMC*  18^  l^.MQ  ^.Mi..UecembOT  14.  I8W. 
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debted  to  the  plaintiffs  for  water  pipe,  hy-  to  plead  further,  rendered  judgment  for  the 

drants  and  other  muterial  sold  and  delivered  plaintiffs,  in  the  sum  of  $6,061.87. 

to  them  by  the  plaintiffs,  and  used  in  said 

water- works,  in  the  sum  of  $5,750,  for  which  Messrs,  Jno.  M.  Rairan,  J.  B.  Cessna  and 

Felton  &  Co.  executed  the  following  order :  W,  F,  Buck,  for  plaintiffs  in  error: 

-Superior.  Neb..  Dec.  24th.  1888.  .vj'll  Pfi"°°  ?'f  °?',Ki'°nnu!^"S/f'if  *^a 

aTT,^^«  «««!  ^/x«^.xi<>f;^»  ««^  «»»»1*»«^^  ^r  l"G  Circuit  court  of  the  United  States    had 

waterworks  by  tteCUrofSuSrN^^^^  jurisdiction  of  the  subject  matter  of  the  actioo. 

Dav  toThrorder  of  R  Sey  and  Bronwn  flv;  ^be  aty  in  acceptfng  the  order  agi^  to 

fhous^nd  s^yen  hun3  and   fifty  Tllara  PV  "  »°  <^«y  warrants.    There  is  no  allega- 

and  Sar«e  sime  to  co^ct  nri  "and  on  con"  ''*>°  '?  ">«  P^""°°  """  '>>«  defendanU  in  error 

?^1orT,Sn'2f"°s^irwa'ler'*w"^^^^^^  '"^  ^hTnll.Z??^"'.?^^;,".^ -flT^^'Jl'tW^^ 

"  (Signed)           S.  K.  Felton  &  Co.  '^lrT^ThT?hVZer                      ^ 

"  (Addressed :)     To    tl>e    Mayor    and    City  '^  r*^  iw  AtZfJ«».  lA.n  a  i  w.ii    aaa 

Council.  City  of  Superior.  no  ilor^    ^****""*"'  '*  ^-  ^-  '  ^"l'-  ^« 

ouperior,  neo.  ^^  ^^^^^  ^  p^^  ^^^  ^^  ^  specified  fund  has 

4.  That  said  order  was  presented  at  a  meet-  always  been  held  to  be  a  valid  assignment. 
ing  duly  called  of  the  city  council,  and  ac-  Clfristmas  v.  Russell,  81  U.  S.  14  Wall.  84 
cepted  by  a  vote  of  said  meeting,  and  in  pur-  (20:764). 

suance  thereof  the  mayor  and    city   clerk,  A  draft  by  A  on  B  in  favor  of  C  for  a  valu- 

under  the  seal  of  the  City,  indorsed  and  ac-  able  consideration  amounts  to  a  valid  assign- 

cepted  the  said  order  as  follows :  ment  to  C  of  so  much  of  the  funds  of  A  in  the 

"The  City  of  Superior,  Neb.,  hereby  ac  *^*Q^i-^'J^*rT^«,7M«  aq  n  a  i  w«ii  ao^mt 

cepts  the  within  written  order,  provided  the  goff'*'*  ^'  Hamilton,  68  U.  8.1  Wall.  624(17; 

water-works  are  fully   completed  according       j'  ^_i^   . /     4  «i  j*  4-  *u      •      «*. 

to  plans  and  specifications  and  are  duly  ac-  ^°»°':^®^  to  confer  jurisdiction  on  the  circuit 

cepted  by  the  City,  and  then  in  that  event  ^J'''^  "J^Jf.'.  ^h^l^'^S.Jn^^'^i; J an't  '-n 

the  City  of  Superior  will  withhold  from  the  f^t^^o^n           ^*^®  maintained  the  suit   m 

final  payment  of  contract  price  that  may  be  r^^tjJz    m^^h  n^.^t,  n^..^*..  iar  it  o  aka 

due  S*^  K.  Felton  &  Co.  the  amount  of  this  im.^^l\i^^^                                       S2 

acceptance,  or  such  part  thereof  as  may  ac-  ^oilio^b^'^^^^^     KI^^'J  n  s  vluqf 

tualfy   be  due  said^^S.    K.   Felton    &    Co.  ^^^^^i^^i^^^^^^^ 

thereon,   and  will  pay  over  such  amount  in  ^^%?Jf:^}S^7'  ^'yyWJV^v\ 

city  warrante  to  Ripley  and  Bronson  in  lieu  ^Ji'ZL  ^^SJz?.^^  w!J^fp^l^^^ 

of  S.  K.  Felton  &  (Co.,  and  such  amount  to  *°Th^  I^i^n^^n^  n> ^^^^^^^ 

be  credited  upon  said  (lontract  price  for  said  ^I^^/^^JP^Sf  ?L\^i^ ^l^^^^^Jl 

water- works  M  if  the  same  wai  paid  to  8.  ^"tten  order  by    the  drawee  creates  a  new 

K   Felton  &  Co                              i^»  «  w  »•  conti-act  and  makes  the  acceptor  the  principal 

"Dated  Superior,  Neb.,  Dec.   24th,  1888.  ^^^'    uni.  loo.  n„«««i  xr^«  t«-»  c  kqq  i 

"  By  order  of  the  Citv  Council  Byles.  Bills.  199;  Daniel,  Neg.  Inst.  §  533;  1 

-  ^Pif/nf  qn,?irinr    o^^lT^^^   Mo-n,.  Parsous,  Cout.  250;  Kivkman  v.  Hamilton,  81 

^rJ:l^LtXl\^                            '        ^  U.  8.  6  Pet.  20  (8:805);  Hortsman  y.  Benshaio, 

corporate  oeai.;                                       ^  52  ^  g  ^^  ^^^  ^.j,^  (13:653);  Wallace  v.  M'Von- 

K..  iL.  uavis,  K.\ij  oierK.  ^^^  ^  U.  S.  13  Pet.  136  (10:95);  MUUnberger 

And  thereupon  said  S.    K.    Felton  &  Co.  y.  Cooke,  ^\],  8.  18  Wall.  421(21:864);  TUden 

indorsed  upon  said  order  as  follows :  y.  Blair,  88  U.  8.  21  Wall.  241  (22:632);  First 

"We  accept  and  agree  to  above  conditions  ^^^li^nrTclunS;  W^i^  \  ^  fl^S 

the  day  and*^date  heW  and  that  this  may  ^J'^'^S^Vm    1^'r^'n^Jj^^ 

be  embraced  in  our  contract  with  the  City  ^VfiT^^^m 

of  Superior  and  be  Pan  tl.reof  ^              ''                                        ,^ 

-Witness:  Chas.  E.  Davis."  LredTthelcutr^^^^^^^^^       ""  "^  """ 

5.  That  the  water- works  were  completed  De  Sobryy.  Meholson, 10  JJ.Q.fiWaM,  420  (IB: 
by  8.  K.  Felton  A  Co.,  and  accepted  by  the  263);  Marine  A  R,  P.  Min.  A  Mfg.  Go,  y. 
City  on  the  29th  of  April,  1889;  and  that  Bradley,  105  U.  S.  175  (26:1034);  Delawar$ 
the  City  paid  to  8.  E.  Felton  &  Co.  a  large  County  y.  IHebold  8.  A  L,  Oo,  188  U.  8.  475 
amount  of  money,  subsequent  to  the  accept-  (32:674). 

ance  of  this  order,  in  disregard  of  plaintiff's  The  corporation  had  the  right  to  accept  this 
rights,  and  that  there  has  accrued  and  become  order  and  make  payment  therefor  in  the  man- 
payable  to  them  since  said  acceptance  over  ner  set  forth  in  the  petition. 
$18,000,  whereby  the  City  became  liable  to  Dill.  Mun.  Corp.  (4th.  ed.)  §§406,  477,  473, 
the  plaintiffs  for  the  amount  of  their  order.  485;  Fanning  y.  Gregoire,  57  U.  S.  16  How. 
To  this  petition  the  defendant  City  inter-  524  (14:1043);  Abby  y.  BiUvtps  85  Miss.  618; 
posed  a  demurrer  upon  the  grounds :  Draper  y.  Springport,  104  U.  8.  501  (26:812). 

1.  That  it  did  not  appear  from  said  peti-  Municipal  corporations  have  the  power  to 
tion  that  the  circuit  court  had  Jurisdiction  issue  vouchers,  certificates  of  indebtedness, 
of  the  subject  matter  of  the  suit.  orlers,  drafts  and  like  instruments. 

2.  That  the  said  petition  did  not  state  facto  NashmlU  v.  Ray,  86  U.  8.  19  Wall.  468  (29: 
mifflcient to  constitute  a  cause  of  action.  164);  Wallv,  Monroe  County,  108  U.  8.  74  (26: 

The  court  overruled  the  demurrer  (41  Fed.  430);  Claiborne  County  v.  Brooks,  111  U.  S.  400 

Rep.  113),  and,  the  defendant  not  desiring  (28:470);  District  qf  WutMa  t.  CottM,  130 

138  U.  8.  01* 
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U.  8.  861  (82:1043);  LyeU  ▼.  lAipeer  Co,  6  Mc- 
Lean, 446;  LdttU  Rock  v.  MerehanU  Nai,  Bank, 
98  U.  S.  811  (25:109). 

A  contract  that  the  contracting  party  shall 
receive  his  compensation  in  county  warrants 
is,  in  legal  effect,  a  contract  that  he  shall  be 
paid  in  money. 

Bdbcock  V.  Goodrich,  47  Cal.  511;  CUirk  y. 
Polk  Go,  19  Iowa,  255;  Bayerqvs  y.  San  Fran- 
eiieo,  1  McAL  175;  Bemon  y.  Carmel,  8  Me. 
112. 

Mr.  Juitice  Brown  deliyered  the  opinion 
of  the  court : 

(1.)  In  support  of  its  demurrer  founded 
upon  the  alleged  want  of  iurisdiction  in  the 
circuit  court,  the  plaintiff  in  error  insists 
that  the  plaintiffs  Inflow  obtained  their  right 
to  bring  suit  upon  this  order  by  assignment 
from  S.  K.  Felton  A  Co.,  who  are  not  alleged 
to  be  citizens  of  any  other  State  than  Ne- 
braska, and  hence  that  the  plaintiffs  are  dis- 
qualified to  sue,  under  the  Act  of  August  18, 

£061  ^^^  (^  ^^^*  ^^)>  ^^^  ^^  section  of  which 
provides  that  no  circuit  or  district  court  shall 
^have  cognizance  of  any  suit,  except  upon 
foreign  bills  of  exchange,  to  recover  the  con- 
tents of  any  promissory  note  or  other  chose 
in  action,  in  favor  of  any  assignee,  or  of  any 
subseauent  holder,  if  such  Instrument  be 
payable  to  bearer,  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  or  transfer 
had  been  made." 

The  action  in  this  case  Is  brought  upon  an 
order  drawn  by  S.  E.  Felton  &  Co.,  in  which 
they  direct  the  City  to  pay  to  the  plaintiffs 
below  a  certain  sum  of  money  upon  the 
completion  and  acceptance  of  certain  work 
undertaken  bv  them  for  the  City,  and  charge 
the  same  to  their  contract  price.  This  order 
was  presented  to  the  corporation  and  formally 
accepted,  ''provided  the  water-works  are 
fully  completed,  according  to  plans  and 
specifications,  and  are  duly  accepted  by  the 
City,"  and  the  City  promised  to  pay  the 
same  in  city  wairaiiU,  This  acceptance  was 
a  contract  directly  between  the  City  and  the 
plaintiffs  below,  upon  which  the  City  was 
immediately  chargeable  as  a  promisor  to 
the  plaintiffs.  Nothing  is  better  settled  in 
the  law  of  commercial  paper  than  that  the 
acceptance  of  a  draft  or  oider  in  favor  of  a 
certain  payee  constitutes  a  new  contract  be- 
tween the  acceptor  and  such  payee,  and  that 
the  latter  may  bring  suit  upon  It  without 
tracing  title  from  the  drawer.  From  the 
moment  of  acceptance,  the  acceptor  becomes 
the  primary  debtor,  and  the  drawer  is  only 
contingently  liable,  in  case  of  nonpayment 
by  the  acceptor.  Daniel  on  Negotiable  In- 
struments, §  532 ;  Fentum  v.  Pocock,  5  Taunt. 
190 ;  Wallaes  v.  if  CkmneU,  88  U.  8.  18  Pet. 
186_ri0 :  951 .  Ever  since  the  case  of  Young 
y.  Bryan,  19  U.  S.  6  YHieat.  146  [5:  228],  it 
has  been  the  settled  law  of  this  court  that 
the  circuit  court  has  Jurisdiction  of  a  suit, 
brought  by  the  indorsee  of  a  promissory  note 
against  his  immediate  indorser,  whether  a 
suit  would  lie  against  the  maker  or  not, 
upon  the  ground,  as  stated  bv  Chirf  Justice 
Marshall,  "that  the  indorsee  does  not  claim 
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through  an  assignment  but  upon  a  new  ecu- 
tract  between  himself  and  the  indorser.* 
This  case  was  approved  in  MoUan  y.  Torrance^ 
22  U.  8.  9  Wheat.  687  [6 :  154]  ;  JEbsiu  y. 
Oee,  86  U.  8.  11  Pet.  80  [9:  6891,  and  Coim  | 
y.  Planters  Bank  of  Tennessee,  M  U.  8.  IS 
How.  188  [14 :  105j.  It  needs  no  argument 
to  show  that  the  same  rule  would  apply  as 
between  the  acceptor  and  the  payee ;  uid  if 
the  latter  be  a  nonresident  of  the  State,  he 
may  bring  suit  directly  against  the  acceptor, 
notwithstanding  the  drawer  of  the  paper  is 
a  resident  of  the  same  8tate  as  the  acceptor, 
for  the  same  reason  that  the  acceptance  cre- 
ates a  new  contract,  to  which  the  drawer  is 
not  a  party.  Thompson  y.  Purine,  106  IT.  8. 
589  [27:  298]. 

The  same  principle  Is  Illustrated  In  the 
case  of  DeSotxry  y.  Nicholson,  70  U.  8.  8  Wall. 
420  [18:  268],  in  which  it  was  held  that  if 
the  requisite  citizenship  exist  between  the 
immediate  parties  to  a  contract,  the  jurisdic- 
tion of  the  circuit  court  cannot  be  defeated 
by  the  fact  that  another  and  prior  contract, 
to  which  the  plaintiff  is  not  a  party,  is  set 
out  as  an  inducement  to  the  m&ing  of  the 
contract  in  suit. 

8o,  in  Marine  A  B,  P,  Min.  dt  MTg,  6b. 
y.  Bradley,  105  U.  8.  175  [26:  1084],  a  cor- 
poration agreed  to  pay  on  a  certain  date  to 
A  a  sum  of  money,  at  a  specified  rate  of 
interest ;  and,  by  an  indorsement  on  the  paper 
after  it  matured,  further  agreed,  in  consid- 
eration of  forbearance  to  a  date  named,  to 
pay  at  a  higher  rate  of  interest,  to  bearer. 
it  was  held  that  the  indorsement  was  a  new 
contract,  upon  sufficient  consideration,  and 
negotiable  within  the  meaning  of  the  law 
merchant,  and  that  B,  the  lesal  holder  of 
the  paper,  was  not  precludea  from  suing 
thereon  in  the  circuit  court,  by  the  fact  that 
A  was  a  citizen  of  the  same  State  as  the  cor- 
poration. In  delivering  the  opinion  of  the 
court  Mr.  Justice  Matthews  observed:  "It 
is  true  that  the  bond,  as  ori|^inally  executed, 
was  payable  to  OAjer,  receiver,  umply,  and 
was  not  negotiable ;  but  the  subsequent  in- 
dorsement was  a  new  and  complete  contract, 
upon  a  distinct  and  sufficient  consideration, 
and,  being  payable  to  bearer,  is  negotiable 
by  delivery  merely.* 

(2.)  In  support  of  Its* second  ground  of 
demurrer,  the  defendant  City  fur^er  insists 
that  inasmuch  as  the  acceptance  of  the  Citj 
was  a  promise  to  pay  in  city  uarrants,  the 
petition  should  allege  that  the  plaintifb  de- 
manded payment  in  warrants,  sod  that  the 
City  refus^  to  give  them  warrants  for  the 
order.  The  order,  however,  was  to  pay  t 
certain  sum  in  dollars  and  cents,  and  the  [i 
promise  was  to  pay  the  amount  of  the  accept- 
ance, and  if  payment  had  been  made  or  ten- 
dered, either  in  current  money  or  in  dtj 
warrants,  it  was  matter  of  defense,  and  tse 
burden  of  proof  was  upon  the  defendant 
No  allegation  in  the  ^petition  that  payme^ 
in  city  warrants  was  aemanded  and  refused 
was  necessary  to  constitute  a  oomplete  can* 
of  action,  and  it  is  only  after  a  fidlureta 
make  out  a  prima  facie  case  in  the  petitioa 
that  a  general  demurrer  will  lie.  WWte 
V.  MConneU,9S  U.  8.  18  Pet.  186  [10:  fiSU 
BrabsUm  y.  QOmm,  60  U.  8.  9  How.  868,  m 
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[18 :  181,  188] .  As  the  warrants  were  a  mere  Bodkin,  to  recover  from  the  Chicago,  Santa 
method  of  payment  in  money,  for  the  con-  Fe  and  California  Railroad  Company  the 
venience  of  the  City  in  carrying  on  its  finan-  balance  alleged  to  be  due  them  under  a  writ- 
cial  business,  it  may  be  treated  as  a  promise  ten  contract,  made  March  21,  1887,  for  the 
to  pay  in  money.  Babcoek  ▼.  Ooodriehf  47  clearing,  grubbing  and  masonry  necessary  to 
Oal.  m.  If  the  .promise  were  to  pay  in  bank  complete  me  road-bed  of  that  Company  from 
notes  or  other  representatives  of  money,  it  a  point  on  the  Mississippi  River  to  Gkiles- 
would  scarcely  be  claimed  that  it  was  not  a  burg,  Illinois,  a  distance  of  about  fifty  miles, 
promise  to  pay  in  money,  or  that  any  special  The  parties  in  writing  waived  a  jury  and 
demand  of  bank  notes  was  necessary  to  be  tried  the  case  before  t£e  court,  which  made 
averred.  There  is  an  allegation  in  the  peti-  a  special  finding  of  facts.  There  was  a  judff- 
tion  that,  though  often  requested,  the  said  ment  against  the  Railroad  Company.  88 
City  of  Superior  has  not  paid  to  plaintiffs  Fed.  Rep.  802.  ri87 

the  amount  of  said  order  and  acceptance,  or       The  contract  contained,  among  other  pro-    *■ 
any  part  thereof,  and  that  there  is  now  due   visions,  the  following : 

and  unpaid  upon  the  same  the  entire  amount       **  The  aforesaid  party  of  the  first  part  [Price,    [188 
thereof.     We  think  this  is  a  sufficient  alle-   McGavock  &  Co. J,  in  consideration  of  the 
^tion  of  nonpayment  and  refusal  to  pay  to  prices  hereinafter  agreed  to  be  paid  to  them 
render  the  City  chargeable  in  this  form  of   oy  the  party  of  the  second  part  [the  Railroad 
action.  Company],  hereby  agree  and  bind  themselves  f  189] 

Ths  judffmefU  of  the  Oircuii  Oouri  muit  be  to  construct  and  in  every  respect  to  complete 
4ifflrTnei,  the   grubbing   and    clearing,    grading    and 

._..  masonry,  includine  the  furnishing  (3  ma- 

terials and  all   other  things  requisite  and 
^^  CHICAGO,   SANTA  Ffi  AND  CALIPOR-   necessary  to  complete  the  road-bed  and  pre- 
NIA  RAILROAD  COMPANY,  Fiff.         P**'e  t^«  ^tane  ready  for  receiving  the  super- 

in  Err,  structure,  upon  that  portion  of  the  railroad 

{,,     *'  of  the  party  of  the  second  part  known  and 

JOHN  R  PRICE  BT  Aii.  designated  as  section  — ,  number  — ,  the  first 

fifty  (50)  miles  eastward  from  station  thirty 
(Bee  8.  a  Beporter*8  ed.  18&-105.)  (80),  east  bank  of  Mississippi  River,  of  the 

Chicago,  Sante  F6  and  California  Railway, 
Coniraetfor  eonetruction  qf  railroad— deeinon  in  su^  a  manner  as  will  conform  in  every 
of  engineer  of  amount  of  teork  done,  eie,,   respect  to  the  annexed  specifications  and  to 
uhen  eonelueive— fraud  or  ineompeteney,  the  following  conditions,  viz. : 

^'Ist.  That  the  work  shall  be  commenced 

L   Where  a  oontraot  for  oonstruotlDir  the  road-bed   within  ten  (10)  days  after  the  execution  of 

of  a  railroad  provided  that  the  chief  eofllneer  of   these  presents,  or  as  soon  after  as  the  Rail- 

the  railroad  company  should  decide  every  ques-   ^ay  Company  shall  have  acquired  a  title  to 

tlon  which  miffht  arise  between  the  parties,  and   ^^  j^nds,  and  shall  be  completed  on  or  before 

^fi^T^T^'^^A  '*^''"?Kf°5-^'o.^*'M"!S:  t*^e  flret  day  of  August,  one  thousand  eight 
tities  of  the  work  done  and  tite  dedaion  there-  hundred  and  eighty-sevin. 
on  should  be  final  and  conclusive  and  binding  "oJ  aiu  -J  'v A.  ii ^  *  j  j  4.u 
uponbothpartiee.eeUmate8madebythedivi8ion  ^,  ^d  The  woFk  ^11  be  executed  under  the 
oDgineer  under  whose  immediate  supervision  the  direction  and  supervision  of  the  chief  en- 
work  was  done  and  approved  by  the  chief  engi-  g/neer  of  said  Railway  Company  and  his  as- 
neer  and  certified  by  him  are  conclusive;  and  sub-  si  Stan  ts,  by  whose  measurements  and  calcu- 
•equent  re-estimates  by  a  subordinate  engineer  lations  the  quantities  and  amounts  of  the 
of  the  company,  made  without  the  knowledge  or  several  kinds  of  work  performed  under  this 
co-operation  of  the  contractors,  are  not  binding  contract  shall  be  determined  and  whose  de- 
upon  them,  although  they  were  approved  by  the  termination  shall  be  conclusive  upon  the 
chief  engineer.  parties,  and  who  shall  have  full  power  to 

t.    Where  the  amount  of  work  by  contractors  in  reject  or  condenm  all  work  or  materials  which 

building  a  railroad  Is  to  be  m^ured  and  ascer-  in  hig  or  their  opinion  do  not  fully  conform 

tuned  by  the  chief  engineer  of  the  road,  whose  to  the  spirit  of  this  agreement ;  and  said  chief    [  1»0 

decision  is  tobe  final,  it  to  bindlngand  conclusive  engineer  shall  decidi  every  question  which 

upon  the  parties  unless  there  is  fraud  on  the  part  Z~°  ^,JLjT^liJZ\^l]rZ^l/ii^  ^^i^  ^^Y^ 

of  the  engineer  or  such  gross  mistakes  by  him  as  J*",?'  ™*y  ^},^  between  the  parties  relative 

to  Imply  bad  faith;  his  mere  incompetency  or  ^  ^"^  execution  thereof,   and  his  decision 

negligence  will  not  authorise  the  railroad  com-  shall  be  binding  and  final  upon  both  parties ; 

pany  to  go  behind  his  estimates.  ftnd  whereas  the  classification  of  excavation 

[No.  1456.1  provided  for  in  the  annexed  specifications  is 

Submitted  Jan,  8,  1891,  Decided  Jan,  96,  1891,  ot  a  character  that  makes  it  necessary  that 

special  attention  should  be  called  to  it,  it  is 

Fl  ERROR  to  the  Circuit  Court  of  the  expressly  agreed  by  the  parties  to  this  con- 
United  States  for  the  Northern  District  of  tract  that  the  determination,  by  the  measure- 
Dlinois  to  review  a  judgment  against  the  ments  and  calculations  of  the  said  engineer, 
Chicasro,  Santa  F6  &  California  Railroad  Com-  of  the  respective  quantities  of  such  excava- 
pany  for  the  balance  due  for  clearing,  grubbing  tion  shall  be  final  and  conclusive." 
and  masonry  for  building  the  road  bed  of  that  »♦♦♦♦• 
Company,  under  a  written  contract   Affirmed,  "  5th.  If  any  damage  shall  be  done  by  the 

party  of  the  first  part  (or  persons  in  their 

'1       Statement  by  Mr,  Juetiee  Harlstn:  employ)  to  the  owners  or  occupants  of  lands 

This  action  was  brought  by  Price,  McGav-  or  other  property  adjoining  or  in  the  vicinity 

ock  &  Co.,  for  the  use  of  Jones,  Forrest  &  of  the  work  herein  contracted  to  be  done  the 
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engineer  of  said  Company  shall  have  the 
right  to  estimate  the  amount  of  said  damage 
and  to  pay  the  same  to  said  owner  or  occu- 
pant, and  the  amount  so  paid  for  such  damage 
shall  be  deducted  from  the  value  of  work 
done  under  this  contract.  * 

*'The  aforesaid  party  of  the  second  part 
hereby  agrees  that  wnenever  this  contract 
shall  be  completely  performed  on  the  part  of 
the  said  party  of  the  first  part,  and  the  en- 
gineer has  certified  the  same  in  writing,  the 
said  party  of  the  second  part  shall,  within 
ten  days  thereafter,  pay  to  said  party  of  the 
first  part  any  remaining  sums  Que  for  said 
work,  according  to  this  contract,  as  follows, 
to  wit :    [Here  lollow  the  prices  aereed  upon 

for  different  kinds  of  work  to  be  done.]" 
•  ••••# 

*'It  is  further  agreed  between  the  parties 
that  monthly  payments  shall  be  made  by  the 
party  of  the  second  part,  on  the  certificate  of 
the  engineer,  for  work  done,  deducting  ten 
per  cent  ^m  the  value  of  work  done,  as 
agreed  compensation  for  damages,  to  be  for- 
ever retained  bv  the  party  of  the  second  part 
in  case  the  whole  amount  of  work  herein 
named  shall  not  be  done  in  accordance  with 
this  agreement. 

''For  the  purpose  of  avoiding  all  causes  of 
difference  or  dispute  between  the  parties  to 
.91]  this  contract  relative  to  its  true  intent  or 
meaning,  and  for  the  purpose  of  adjusting 
in  an  amicable  manner  any  difference  that 
may  or  can  arise  relative  thereto,  it  is  hereby 
mutually  understood  and  agreed  by  the  par- 
ties as  follows,  to  wit : 

*'l.  No  extra  charges  will  be  claimed  or 
allowed  on  account  ox  changes,  either  in  the 
line  or  grade  of  the  road,  the  prices  herein 
mentioned  being  considered  as  lull  compen- 
sation for  the  various  kinds  of  work  herein 
agreed  to  be  performed. 

*^  2.  Whenever  work  is  required  to  be  done 
which  is  not  now  contemplated  or  covered  by 
the  prices  herein  mentioned  the  engineer  shall 
fix  such  prices  for  the  work  as  he  shall  con- 
sider Just  and  equitable,  and  the  said  parties 
shall  abide  bv  such  prices,  provided  the 
puty  of  the  first  part  enter  upon  and  com- 
mence such  work  with  full  knowledge  of  the 
prices  so  fixed  by  the  engineer ;  but  if  the 
party  of  the  first  part  decline  executing  said 
work  at  the  price  fixed  by  the  engineer,  then 
the  party  oi  the  second  part  may  enter  into 
contract  with  any  person  or  persons  for  its 
execution,  the  same  as  if  this  contract  had 
never  existed;  and  if  extra  work,  or  work 
not  provided  for  in  this  contract,  is  performed 
by  the  contractors,  without  protest  or  notice 
in  writing  to  the  engineer  and  to  the  party 
of  the  second  part  before  prices  shall  have 
been  fixed  to  such  work,  then  the  engineer 
shall  estimate  the  same  at  such  prices  as  he 
•hall  deem  lust  and  reasonable,  and  his  de- 
cision shall  be  final,  and  the  party  of  the  first 
part  shall  accept  of  said  prices  in  full  satis- 
faction of  all  demands  against  the  party  of 
the  second  part  for  saia  extra  work;  but 
nothing  ahM  be  deemed  extra  work  that  can 
be  measured  or  estimated  under  the  provis- 
ions of  this  contract. 
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**  5.  It  is  expressly  agreed  by  the  party  of 
the  first  part  that  the  paxty  of  the  second  part 
may  at  any  time  pay  so  much  of  the  money 
due  the  party  of  the  first  part  on  the  running 
or  final  estimates  above  mentioned  to  the 
laborers  employed  by  the  party  of  the  first 
part  as  may  be  due  said  laoorers  and  charge 
the  same  to  the  party  of  the  first  part. 

"6.  In  case  any  or  all  work  embraced  in 
this  contract  shall  be  permanently  suspended 
by  and  on  account  of  the  party  of  the  second  l^^ 
part,  which  it  is  hereby  agreed  the  party  of 
the  second  part  may  do,  for  other  causes  than 
heretofore  provided  in  this  contract,  Uien  in 
that  case  all  further  operations  under  this 
contract  shall  be  suspended  within  three  days 
after  receiving  written  notice  from  the  party 
of  the  second  part  requiring  the  furUier  pro- 
gress of  the  work  to  be  suspended,  and  the 
party  of  the  first  part  shall  have  their  choice 
either  to  consider  such  suspension  temporary 
and  resume  work  on  the  same  within  ten  days 
after  receiving  notice  to  resume  work,  or 
may  consider  the  same  at  an  end,  and  shall 
receive  full  pay  for  all  work  by  them  per- 
formed under  this  contract,  and  at  the  pnees 
herein  stipulated,  upon  the  estimate  of  the 
engineer,  which  shall  be  final  and  conclusive 
between  the  parties  to  this  contract ;  which 
estimates  shall  not  include  any  anticipated 
profits  that  might  have  accrued  from  the 
completion  of  the  said  work,  it  being  under- 
stood that  no  claim  for  damages  fiiall  be 
made  by  the  party  of  the  first  part  on  account 
of  any  profits  that  might  accrue  from  the 
completion  of  the  same. " 

MeBsrs.  Normaji  WJlHamg  and  (Tharia  & 
Hoit,  for  plaintiff  in  error: 

The  final  estimate  of  the  chief  engineer  and 
his  assistants,  if  properly  made,  is  the  measure 
of  the  plaintiffs'  rights,  and  is  conclusive. 

1  Redf.  RaUways  (6th  ed.)  485;  1  Borer, 
Railroads,  462;  H&rriekY,  Belknap,  27  Yt  678. 
Martinsburg  A  P,  B.  Co.  v.  March,  114  U.  8. 
549  (29:255),  and  cases  cited;  8fM  y.  Bravm,  71 
m.  188;  MonongaMa  Nat,  Oo,  y.  Fenlon,  4 
Watts  &  S.  2J0;  Sweet  v.  McrrUon^  116  N.  T. 
19. 

The  court  having  refused  to  consider  the 
final  estimate,  not  because  it  was  incorrect,  but 
on  the  ground  that  the  Company  had  no  right 
to  mi^e  any  final  estimate  at  all,  the  Judgment 
should  be  reversed. 

The  recovery,  if  any,  most  be  solely  upon 
the  contract  rights  of  rtice,  the  le^  plaintiff. 

1  Wait,  Act.  and  Def.  8iS4,  866,  and  cases 
cited;  Hamilton  v.  Brown,  18  Pa.  87;  Salt- 
manh  v.  Bowen,  22  Ala.  221,  281;  Fnrgtieon  v. 
Miaiken,  42  Mich.  441:  Sanden  y.  Dtetriet  tf 
Columbia,  20  Gt  CI.  887. 

Mr.  P.  S.  Grro00enp»  for  defendants  in 
error: 

Under  the  common  count  for  work  and  labor, 
as  well  as  under  the  special  counts,  the  Judg- 
ment entered  is  sustainable. 

Chitty,  PI.  848;  Abbott,  Trial  Br.  861,  863; 
Lans  y.  Adame,  19  111.  167;  TVnnistm  y.  FUU, 
21  HI.  108;  Combi  y.  SteeU,  80  OL  101;  FmoUr 
y.  Deakman,  84  111.  180. 

The  certificate  of  November  1st,  upon  which 
the  disputed  portion  of  the  Judgment  is  based, 
was  in  contemplation  of  law,  sod  of  the  oos- 
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tract,  a  ooDcluBiye  settlement  between  the 
parties  up  to  that  date. 

Rorer,  Railroads,  462;  fferriek  y.  Belknap, 
27  Vt.  680;  Barker  v.  Belknap,  27  Vt.  700; 
9  Sutherland.  Damages,  520. 

The  plaintiff  in  error  was,  under  the  circum- 
stances of  the  case,  estopped  from  denying  the 
oonclusiyeness  of  that  certificate. 

Weleh  ▼.  Sherer,  93  III.  64;  MMuUen  ▼.  Wen- 
ner,  16Serg.  &R.  18;  Weaver  v.  ITC&rlde,  14 
8erg.  &R.804;  deotty.  Saddler,  52  Pa.  211; 
1  Qreenl.  £y.  (18th  ed.)  207. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court : 

The  T.ritten  contract  between  the  parties 
in  this  case  does  not  materially  differ  from 
the  one  before  this  court  in  Martintburg  db 
P.  K  Co.  y.  March,  114  U.  8.  549,  558  [29 : 
255,  256].  In  that  case  the  contractor  did 
not  allege  in  his  declaration  that  the  engineer 
ever  certified  in  writing  the  complete  per- 
formance of  the  contract,  toother  with  an 
estimate  of  the  work  done  and  the  amount  of 
compensation  due  him  according  to  the  prices 
established  by  the  parties;  which  certificate 
and  estimate  was  made  by  the  agreement  a 
condition  of  the  liability  of  the  company  to 
pay  the  contractor  the  balance,  if  any,  due 
him.  Nor  did  the  declaration  allege  any 
facts  which,  in  the  absence  of  such  a  certifT- 
cate  by  the  engineer  whose  determination 
was  made  final  and  conclusive,  entitled  the 
contractor  to  sue  the  company  on  the  con- 
tract. It  was  held,  in  accordance  with  the 
principles  announced  in  Kihiberg  v.  United 
States,  97  U.  8.  898  [24:  1106],  and  Sioeeney 
y.  United  Statee,  109  U.  8.  618  r27:  1058J, 
that  the  declaration  was  fatally  defective  m 
that  it  contained  **  no  averment  that  the  en- 
gineer had  been  guilty  of  fraud,  or  had  made 
such  gross  mistake  in  his  estimates  as  nec- 
essarily implied  bad  faith,  or  had  Hiled  to 
exercise  an  honest  judgment  in  discharging 
the  duty  imposed  upon  him."  8ome  obser- 
vations in  tnat  case  are  pertinent  in  the  pres- 
ent one.  It  was  said :  **  We  are  to  presume 
from  the  terms  of  the  contract  that  both  par- 
ties considered  the  possibility  of  disputes 
arising  between  them  in  reference  to  the 
execution  of  the  contract.  And  it  is  to  be 
presumed  that  in  their  minds  was  the  possi- 
bility that  the  engineer  might  err  in  his  de- 
termination of  such  matters.  Ck)nsequently, 
to  the  end  that  the  interests  of  neither  party 
should  be  put  in  peril  by  disputes  as  to  any 
of  the  matters  covered  by  their  agreement, 
or  in  reference  to  the  quantity  of  the  work 
to  be  done  under  it,  or  the  compensation 
which  the  plaintiff  might  be  entitled  to  de- 
mand, it  was  expressly  stipulated  tliat  the 
engineer's  determination  should  be  final  and 
conclusive.  Neither  party  reserved  the  right 
to  revise  that  determination  for  mere  errors 
or  mistakes  upon  his  part.  They  diose  to 
risk  his  estimates,  and  to  reply  upon  their 
right,  which  the  law  presumes  they  did  not 
intend  to  waive,  to  demand  that  the  engineer 
should,  at  all  times,  and  in  respect  to  every 
matter  submitted  to  his  determination,  ex- 
ercise an  honest  judgment,  and  commit  no 
such  mistakes  as,  under  all  the  circumstan- 
ces, would  imply  bad  faith. " 
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The  only  difference  between  that  case  and  [19 
the  present  one  is  that  the  al leered  mistakes 
of  the  engineer  in  the  former  were  favorable 
to  the  railroad  company,  while  in  this  case 
they  are  favorable  to  the  contractors.  But 
that  difference  cannot  affect  the  interpretation 
of  the  contract.  In  the  present  case  the 
agreement  was  that  the  work  should  be  exe- 
cuted under  the  direction  and  supervision  of 
the  chief  enf^ineer  of  the  Railroad  Company 
and  his  assistants,  by  whose  measurements 
and  calculations  the  quantities  and  amounts 
of  the  several  kinds  of  work  should  be  de- 
termined, and  **  whose  determination  shall  be 
conclusive  upon  the  parties."  Any  decision 
of  the  chief  engineer  relating  to  the  execu- 
tion of  the  contract  was  to  be  **  binding  and 
final  upon  both  parties." 

His  measurements  and  calculations  as  to 
excavations  were  made"* final  and  conclusive."* 

What  are  the  substantial  facts  found  b^ 
the  court  below  ?  The  work  was  in  four  di- 
visions, each  division  being  in  charge  of  an> 
assistant  or  division  engineer,  who  acted 
under  the  s^eneral  direction  of  the  chief  en- 
gineer. The  agreement  provided  for  monthly 
payments  to  the  contractor,  on  the  certificate 
of  the  engineer,  **for  work  done;"  ten  per 
cent  from  the  value  thereof  to  be  retained  by 
the  Company  until  the  whole  work  was  com- 
pleted in  accordance  with  the  contract.  The- 
work  was  under  the  immediate  supervision 
of  the  division  engineer.  On  the  first  day 
of  each  month  he  made  up  and  forwarded  u> 
the  assistant  chief  engineer  an  estimate  of 
work  done  on  eadi  section  of  his  division, 
according  to  q^uantities  and  classifications. 
Upon  such  estimates  the  assistant  chief  en- 
gineer ascertained  the  amount  due  the  con- 
tractor to  the  beginning  of  the  month.  These 
monthly  estimates  were  approved  by  bothr 
the  assistant  chief  engineer  and  chief  en- 
gineer. This  course  was  pursued  until  the 
work  was  substantially  completed,  and  was 
accepted  and  taken  possession  of  bv  the  Com- 
pany.  Subsequently,  without  the  Knowledge 
or  co-operation  of  uie  contractors.  Baker,  a 
subordinate  engineer  of  the  Railroad  Com- 
pany, who  had  not  supervised  the  work  of 
the  plaintiffs,  re-estimated  and  reclassified 
it,  and  upon  such  re-estimate  and  reclassifi- 
cation, which  were  approved  by  the  chief 
engineer,  the  Company  claimed  that  the  [19i 
monthly  estimates  upon  which  the  plaintiffs 
bad  been  paid  from  time  to  time  were  much 
too  large. 

We  are  of  opinion  that  the  ultimate  facts, 
AS  found  by  tne  court,  do  not  authorize  the 
Railroad  Company  to  go  behind  the  estimates 
from  time  to  time  by  its  division  engineer, 
which  were  approved  and  certified  by  the 
assistant  chiei  engineer  and  chief  engineer. 
Within  a  reasonable   interpretation  of  the 
contract,  the  last  monthly  estimate  of  work 
done  on  division  nine  (that  being  the  only 
division  here  in  dispute),  followed  by  the 
acceptance  by  the  Cfompany  of  the  whole 
work,  was  a  certificate  of  complete  perform- 
ance entitling  the  plaintiff  to  be  paid  in  full 
accord i ng  to  tne  terms  of  the  contract.     Wh ile 
there  was  evidence  tending  to  show  that  the 
estimates   by   the  division   engineer,    upon 
which  the  last  monthly  certificate  was  based. 
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were  not  made  up  from  actual  measurements 
on  the  ground,  bat  from  reports  by  subcon- 
tractors, there  was  also  evidence  tending  to 
^ow  that  the  remeasurements  and  reclassifi- 
cations which  the  Company  caused  to  be  made 
after  the  completion  ana  acceptance  of  the 
work,  and  which  it  calls  the  ** final  estimate," 
were  inaccurate.  But  there  is  no  fact  dis 
tinctly  found  indicatinf^  fraud  upon  the  part 
of  the  Company's  engineers,  or  such  ^ross 
mistakes  by  them  as  imply  bad  faith,  it  is 
found  only  that  the  monthly  estimates  might, 
with  reasonable  care,  have  been  made  nearly 
accurate,  and  that,  if  the  remeasurements  and 
reclassifications  were  correct,  the  discrepancy 
between  them  and  the  monthly  estimates, 
upon  which  the  plaintiffs  were  paid  from 
time  to  time,  could  be  explained  only  upon 
the  ground  of  negligence,  incompetency  or 
dishonesty  upon  ue  part  of  the  division  en- 
gineer. But  the  court  did  not  find  that  the 
monthly  estimates  were  inaccurate,  or  that 
-Uie  chief  or  division  engineer  was  dishon- 
est, or  that  tiie  subsequent  remeasurement 
and  reclassification  were  correct.  The  mere 
incompetency  or  mere  negligence  of  the  di- 
vision or  diief  engineer  does  not  meet  the 
requirements  of  the  case,  unless  their  mis- 
takes were  so  gross  as  to  imply  bad  faith. 
We  are  of  opinion  that  thejudQment  ii  tup- 
ported  by  we  finding  qffacU,  and  it  i»  affirmed. 


^2*1         CONSOLIDATED  ROLLER  MILL 

COMPANY,  Appt, 

R  R  WALKER 

(Bee  8.  0.  B^porter*B  ed.  lM-188.) 

^raf^i  patent  for  improvement  in  roUer  miWt — 
old  proceu — want  of  invention — no  infHnge- 
ment, 

L  There  Is  not  any  patentable  sabjeot  matter  tn 
oiaim  1  of  Gray^s  patent  for  an  improTement  in 
roJler-ffrlndlnff  mills;  the  combination  set  forth 
therein  evinces  only  the  ezeroiae  of  ordinary 
meohanioal  or  engineering  skllL 

S.  The  application  of  an  old  prooesB,  machine  or 
device  to  a  like  or  analogous  purpose,  with  no 
change  in  the  mode  of  application  and  no  result 
substantially  different  in  its  nature,  will  not  sus- 
tain a  patent,  even  if  the  new  form  of  result  has 
not  before  been  contemplated. 

•8L  The  mere  carrying  forward  of  an  original 
conception,  resulting  in  an  improvement  in  de- 
gree simply,  is  not  invention. 

4,  The  use  of  a  roller  mill  manufactured  under 
and  in  accordance  with  letters-patent  to  John  T. 
Obenchain  is  not  an  Infringement  of  Gray*S  pat- 
ent for  an  improvement  in  roller-grinding  mills; 
Gray^s  flrst  claim  does  not  embrace  the  Obenohaln 
device. 

[No.  1485.1 
Submitted  Jan.  9, 1891,  Deeded  Jan.  26,  1891. 

NoTB.— JFVr  uihal  patenie  are  oranUd ;  when  de- 
•clored  void.    See  note  to  Evans  v.  Baton,  4: 488. 

Aa  to  patentatHlity  of  inventions^  see  notes  to 
Thompson  y.  Boiaselier,  29:  78;  Coming  v.  Burden. 
14:  683. 

Aa  to  disttnetion  between  inventions  of  mechanism, 
'articles  or  products,  and  processes;  when  latter  pat- 
^nted,— see  note  to  Oominig  v.  Bordeo,  14:  688. 


APPEAL  from  a  decree  of  the  drcoit  Oomt 
of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania  dismissing  a  rait  in  equity 
for  the  iofringement  of  letters-patent  inued  to 
Wm.  D.  Gray  for  an  improvement  in  lolkv- 
grinding  mills.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  flEason*  for  appellant: 

The  combination  was  new  and  eminent^ 
useful. 

A  combination  claimed  is  to  be  regarded  as 
an  entirety,  and  novelty  may  be  pr^icated  of 
it  although  all  parts  less  than  the  whole  may 
be  old. 

Flarki  y.  Booth,  103  U.  S.  96  (96:  54);  Im- 
haeusery.  Buerk,  101 U.  S.  647 (d5: 945);  United 
States  V.  Arredondo,  81 U.  8.  6  Pet.  691  (8:  547). 

The  ri^ht  of  the  Crown  to  grant  patents  for 
monopolies  in  the  practice  of  tnufeB  existed 
from  time  immemorial. 

Darey  v.  AUin,  Nov,  178;  The  Olothworken 
qf^pswieh  Case,  Godb.  252. 

He  is  the  flrst  inventor  who  first  brings  the 
knowledge  of  a  new  manufacture  into  the  realm 
by  taking  out  letters-patent  therefor. 

Earle  v.  Batoyer,  4  Mason,  1;  OransY.  Pries, 
1  Webs.  Pat.  CTas.  898. 

The  courts  have  uniformly  held  that  the 
words  "substantiallv  as  descnt)ed,"  or  "as  de- 
scribed," or  "as  set  forth," are  unnecessary,  be* 
cause  the  reference  they  make  to  the  descrip- 
don  is  always  implied. 

Mitehdl  y.  Tilghman,  86  U.  8.  19  Wall.  287 
(29:  125);  Lorillard  y.  McDowell,  2  Ban.  &  A. 
581;  BettsY.  M&neies,  10  H.  L.  Cas.  117;  2  Rob. 
Pat  g  517;  F^arl  y.  Ocean  MiUe,  8  Ban.  &  A. 
469. 

Messrs.  Robert  H.  ParkiBsoii  and  Joeepk  [1^ 
Q.  Parkinson  for  appellee. 

Mr.   Justice   Blatehford    deliTcred   the 

opinion  of  the  court : 

This  is  a  suit  in  equity,  brought  in  the 
Circuit  CouTt  of  the  United  States  for  the 
Western  District  of  Penn^lyania,  by  the 
Consolidated  Roller  Mill  Company  against 
R.  R.  Walker,  for  the  infringement  of  claim 
1  of  letters- patent  No.  228, 5%,  granted  June 
8,  1880,  on  an  application  filed  May  2,  1879, 
to  William  D.  Gray,  for  an  improvement  in 
roller- grinding  mills.  The  circuit  court, 
held  by  Judges  McEennan  and  Acheson,  en- 
tered a  decree  dismissing  the  bill,  with  costs. 
The  case  was  heard  on  pleadings  and  proofs. 
The  answer  denied  the  validity  of  the  patent» 
charsred  want  of  novelty  and  of  patentability, 
and  clenied  infringement.  The  opinion  of 
the  court  (48  Fed.  Rep.  575)  was  written  by 
Judge  Acheson. 

The  specification  and  claims  of  the  patent 
are  as  follows:  ''My  invention  relates  to 
that  class  of  mills  in  which  horizontal 
grinding-rolls  arranged  in  pairs  are  em- 
ployed; and  the  invention  consists  in  the 
improved  arrangement  of  belts  and  pulleys 
for  communicating  motion  to  the  rolls,  and 
in  other  minor  details  hereinafter  described 
in  detail.  In  the  accompanying  drawings, 
Figure  1  represents  a  sioe  elevation  of  Uie 
same;  Fig.  2,  a  top -plan  view  of  the  rolls 
and  their  operating-belts,  and  Fig.  8,  an  end 
elevation  of  the  same,  partly  in  section.  It 
has  been  found  by  ezperienoe  that  when  the 
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rolls  are  driyen  by  gearing  a  great  deal  of 
noise  and  a  jarring  of  the  parts  of  the  ap- 
paratus and  trembling  of  the  mi  11 -floor  re- 

t6]  suit,  and  this  Jarring  and  trembling  in  turn 
cause  an  unevenness  of  operation  or  finding 
and  a  rapid  and  uneven  wear  of  the  rolls. 
To  obviate  these  difficulties  and  produce  an 
even,  steady  motion,  I  discard  the  gearing 
hitherto  employed,  and  substitute  therefor  a 
system  of  belting  arranged  in  a  peculiar 
manner,  to  give  the  proper  direction  and 
speed  to  the  rolls.  In  the  drawings,  A  rep- 
resents tlie  frame  or  body  of  the  machine, 
in  the  upper  part  of  which  are  mounted,  in 
pairs,  a  series  of  grinding  or  crushing  rolls, 
C  D  £  F.  Above  the  erinding-rolls  is  ar- 
nmged  a  hopper  provided  with  feeding-rolls, 
G  H,  arranged  to  deliver  the  grain  to  each 
pair  of  rolls.  B  represents  a  counter-shaft, 
which  is  represented  in  the  drawings  as  ex- 
tending transversely  through  the  bflSe  of  the 
frame  or  body  A,  parallel  with  the  grinding- 
rolls,  but  which  may,  if  desired,  he  locat^ 
entirely  without  the  machine.  As  repre- 
sented in  Figs.  1  and  3,  the  grinding-rolls  are 
furnished  alternately  at  opposite  ends  each 
with  a  belt-wheel  or  pulley,  while  the 
counter-shaft  B  is  furnished  at  one  end  with 
one  wheel  or  pulley  and  at  its  opposite  end 
with  two.  N  represents  the  main  drivinfc- 
belt,  which  passes  to  and  around  the  pulley 
€  of  the  roll  C,  thence  downward  and  around 
pulley  b  of  the  counter-shaft  B,  thence  up- 
ward and  around  pulley  e  of  the  roll  £,  and 
back  to  the  source  of  power,  imparting  to 
the  rolls  C  and  E  a  motion  in  one  direction, 
and  to  the  counter-shaft  a  motion  in  the  re- 
verse direction.  From  the  pulleys  1/  b'  on 
the  rear  end  of  the  counter-shaft  B,  belts  P 
and  R  pass  upward  and  around  pulleys  d  and 
/  of  the  rolls  D  F,  as  shown  in  Fig.  2,  im- 
parting to  said  rolls  a  motion  the  reverse  of 
that  of  the  rolls  C  E.  In  this  way  the  two 
rolls  of  each  set  are  caused  to  revolve  toward 
each  other  while  bein^  all  driven  from  a 
common  source  primarily. 

''The  use  of  belting  obviates  all  the  noise 
Incident  to  gearing  and  produces  a  much  more 
even  and  steady  motion,  each  roller  being 
driven  from  the  counter- shaft,  instead  of  one 
from  another,  as  heretofore.  Another  advan- 
tage incident  to  the  arrangement  of  belting 
above  described  is  that,  by  simply  removing 
the  pulley  of  any  shaft  and  replacing  it  with 
another  or  proper  size,  any  desired  difference 

7]  in  the  speed  of  the  rolls  may  be  obtained, 
whereas  in  the  case  of  gearing  this  cannot  be 
accomplished  except  through  the  use  of  a 
very  complicated  arrangement  of  intermedi- 
ate wheels.  In  order  to  adapt  the  counter- 
shaft B  to  perform  the  double  purpose  of  re- 
versing the  motion  of  certain  of  the  rolls  and 
of  acting  as  a  belt-tightener,  it  is  mounted, 
at  opposite  sides  of  the  frame  or  body  A,  in 
boxes  swiveled  or  hune  in  yokes  L,  sliding 
▼ertically  in  guides  or  boxes  K,  and  adjusted 
np  and  down  therein  by  screw  rods  or  stems 
8,  the  swivel -boxes  permitting  a  slightly 
greater  movement  of  the  shaft  B  at  the  one 
end  than  at  the  other,  without  interfering 
with  its  free  rotation,  and  thereby  permitting 
the  tightening  of  the  belt  or  belts  at  one  side 
of  the  machine,  witiiout  disturbing  those  at 
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the  other.  In  order  to  adjust  and  maintain 
the  rolls  C  D  alid  £  F  in  proper  relation  to 
each  other,  the  two  outer  rolls,  C  and  F,  are 
carried  in  sliding- boxes,  which  are  formed 
each  with  a  T  rib  or  standard,  m,  moving  in 
a  fl^roove  or  way  of  corresponding  shape,  the 
roils  being  held  up  to  their  operative  position 
by  springs  U,  which,  in  turn,  are  regulated 
in  pressure  by  screws  T.  Clamping-screvra 
may  be  arranged  to  secure  Uie  sliding-boxee 
Q  in  any  desired  position.  By  the  above 
arrangement  of  the  sliding-boxes  they  are 
prevented  from  being  advanced  or  retracted 
unequally,  and  thereby  giving  the  rolls  a 
'winding'  position.  It  is  desirable  that, 
when  the  rolls  are  not  employed  in  grinding, 
they  should  be  held  apart,  as  otherwise  they 
would  be  liable  to  injury  by  direct  contact, 
and  also  subiected  to  unnecessary  wear.  To 
accomplish  their  ready  separation  I  place  just 
in  front  of  each  sliding -box  Q  a  rotating 
cam  or  eccentric,  Y,  which,  when  turned  in 
one  direction,  permits  the  box  to  be  advanced, 
but  when  given  a  partial  revolution  about 
its  axis  forces  and  holds  back  the  same. 

"The  meal,  after  being  crushed  by  the 
rollers,  sometimes  packs  or  cakes  together; 
and  for  the  purpose  of  regranulating  the 
same  it  is  passed  through  a  disintegrator. 
The  disintegrator-cylinder  may  be  mounted 
on  and  driven  by  the  counter-shaft  B,  as 
shown  in  Fig.  8,  in  which  case  the  usual 
surrounding  shell  or  casing  ^shown  in  the 
drawings)  will  need  to  be  adjustable  verti- 
cally. 

''The  peculiar  manner  of  or  means  for  ad* 
lusting  the  shell  forms  no  part  of  the  present 
invention,  and  need  not,  therefore,  be  de- 
scribed in  detail  herein.  Many  arrange- 
ments— such  as  the  use  of  bolts  and  slots,  or 
adjusting-screws,  for  example — will  suggest 
tiieinselves  to  the  skilled  mechanic. 

"Machines  of  this  class  are  found  to  be 
impaired  in  their  operation  through  the  heat- 
ing of  the  roller- journals.  To  overcome  this 
defect  I  form  on  the  shafts  of  the  rollers,  and 
also  on  the  counter  shaft,  near  each  end,  * 
collar,  X,  which  serves  both  to  prevent  end 
play  of  the  shaft  and  to  carry  upward  con- 
tinually a  supply  of  oil  from  the  chamber 
or  supply  e  to  tne  upper  side  of  the  shaft  and 
box,  whence  it  spreads  out  over  the  entire 
surface  of  the  bearing  and  journal.  The 
boxes  are  each  formed  with  an  annular  oil- 
chamber,  «,  at  each  end,  communicating  by 
inclined  passages  w  with  the  supply  chamber 
or  Rink  e.  In  this  way  a  perfect  lubrication 
of  the  bearings  is  constantly  maintained  and 
heating  is  obviated.  The  feed-rolls  G  H  are 
furnished  at  their  ends  with  pulleys,  a  A, 
which  are  driven  by  belts  from  the  grinding- 
rolls,  D  E,  which,  being  stationary,  cannot 
interfere  with  the  tension  of  the  belts,  at 
would  the  adjustable  rolls,  C  F. 

"I  am  aware  that  various  devices  have 
hitherto  been  employed  to  regulate  the  dis- 
tance between  the  rolls,  in  order  to  govern 
the  fineness  of  the  material  delivered  from 
them,  and  I  am  also  aware  that  shafts  have 
been  made  movable  in  such  manner  as  to 
tighten  belts  passing  over  pulleys  on  other 
shafts,  and  I  lay  no  claim  thereto ;  but  I  be- 
lieve myself  the  first  to  construct  and  organ- 
SSI 
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Ize  a  grinding-mill  in  the  peculiar  manner 
herein  sliown  and  describe,  whereby  the 
•ingle  belt  is  caused  to  operate  the  various 
paits  in  the  required  directions  and  ihi  dis- 
integrating-cjlinder  caused  to  keep  the  belt 
tiffht. 

^Having  thus  described  my  invention, 
what  I  claim  is— 

"1.  In  a  roller  grinding-mill,  the  combi- 
nation of  the  counter-shaft  provided  with 
pulleys  at  both  ends  and  having  said  ends 
mounted  in  vertically  and  independently  ad- 

Iustable  bearines,  the  rolls  C  E  having  pul- 
eys  connected  oy  belts  with  one  end  of  the 
counter-shaft,  and  the  rolls  D  F  independ- 
ently connected  by  belts  with  the  other  end 
of  the  counter-shaft,  as  shown. 
29]  **2.  In  a  roller- grinding  mill,  a  disinte- 
grating-cylinder  connected  at  its  two  ends  by 
belts  with  the  rolls,  in  combination  with  in- 
dependently and  vertically  adjustable  sup- 
ports connected  by  transverse  pivots  with  the 
boxes  sustaining  the  ends  of  the  cylinder, 
in  the  manner  described  and  shown. 

**8.  In  a  roller-mill,  the  combination  of 
the  frame,  the  cylinder,  the  pivoted  bearings, 
K,  the  forked  arms,  L,  having  the  bearings 
therein,  and  the  screw,  S,  as  Siown. " 

The  opinion  of  the  circuit  court,  after 
quoting  from  the  specification, says :  **  Gray's 
specification,  as  our  quotations  therefrom  in- 
dicate, suggests  the  idea  that  he  was  the 
first  to  apply  belt-drives  to  roller-grinding 
mills.    But  the   fact   is  otherwise,  as   the 

E roofs  abundantly  show.  Nor  was  he  the 
rst  to  discard  from  such  mills  cog  gearing 
and  friction  gears  altogether  and  substitute 
therefor  belt  driving.  "^  The  opinion  then 
refers  to  Mechwart's  Austrian  patent,  granted 
August  8,  1875,  extracts  from  which,  as 
found  in  the  record,  are  as  follows:  ^The 
arrangement  invented  by  me  has  for  its  ob- 
ject an  advance  in  the  former  method  of  driv- 
ing the  co-operating  rollers  of  any  particular 
roller-mill.  This  end  has  heretofore  been 
obtained  exclusively  either  by  the  intermesh- 
ing  of  both  rollers  through  the  means  of 
spur  gear,  or  else  through  the  naked  driving 
of  the  one  roller  from  the  driven  roller  by 
means  of  friction  produced  through  any 
pressure  whatever  between  the  rollers.  .  .  . 
The  substance  of  the  invention,  which  I  con- 
sider new  and  desirable  for  patent,  consists 
in  the  use  of  belts  for  the  driving  of  each 
single  roller  of  a  pair  in  roller-mills  for  the 
be^ettin^  of  mill  products  in  any  desired  re- 
lation of  the  two  co-operating  rolls  to  each 
other.  Heretofore,  in  roller-mills,  one  roll 
of  a  pair  has  been  driven  from  the  other  by 
means  of  spur  rearing  or  by  means  of  fric- 
tion caused  by  the  pressure  iJetween  the  roll- 
ers. The  transmission  of  movement  through 
spur  gearing  has,  however,  the  disadvantage 
that  through  the  unavoidable  inequality  of 
the  intermeshing,  an  unequal  movement  of 
the  rollers  ensues,  which  results,  according  to 
experience,  in  the  rapid  loss  of  'true*  and  in 
unequal  wearing  away  of  the  rollers ;  besides 
this,  the  disagreeable  rattling  of  spur  gear- 
0]  ing  and  the  rapid  wearing  away  of  the  gears 
themselves  is  a  disadvantage.  The  driving 
of  the  second  roller  by  means  of  friction  of 
the  two  rollers  pressea  together  is  only  prac- 


tical  when  the  chop  passes  the  rollers  in  very 
thin  strata  and  not  in  coarse  particles.  In 
case  of  the  latter  the  friction  will  be  relieved 
and  the  driven  roller  be  stopped ;  besides 
this,  only  an  equal  peripheral  speed  of  the 
rollers  is  permitted  by  this  construction  and 
therefore  it  is  not  applicable  when  an  unequal 
speed  is  desired,  a8,foTexaniple,  in  the  grind- 
ing of  the  middlings  into  flour.  These  dis- 
advantages the  inventor  has  removed  by  his 
application  of  belt-drive  to  every  single  roller 
of  a  roller  pair  of  a  roller-mill,  which,  ac- 
cording to  his  best  knowledge  and  conscience, 
has  never  been  employed  in  similar  machines 
and  is  entirely  new,  so  that,  by  means  of 
such  transmission  of  movement,  an  equal  rev- 
olution is  obtained,  which  is  impossible  with 
spur  gearing.  In  the  accompanying  three 
drawings  are  six  different  arrangements, 
shown  for  different  groupings  of  the  rollers, 
although  I  do  not  thereby  intend  to  exclude 
every  other  possible  arrangement." 

The  opinion  then  proceeds:  "We  find 
therein  distinctly  set  forth  the  disadvantages 
resulting  from  the  use  of  spur  ^caring  in 
roller-grinding  mills,  viz.,  Uie  disagreeable 
rattling,  the  rapid  wearing  away  of  the  gears, 
and  the  unequal  movement  and  unequal  wear- 
ing away  of  the  rollers,  and  also  the  ineffi- 
ciency of  driving  by  means  of  frictional 
contact  between  the  rolls,  which  latter,  it  is 
set  forth,  is  only  practical  when  the  chop 
passes  the  rollers  in  very  thin  layers  and  not 
in  coarse  particles,  and  is  not  applicable 
when  an  unequal  peripheral  speed  of  the 
rolls  is  required.  All  these  disadvantages, 
it  is  declared,  are  avoided  by  Mechwart's  in- 
vention, which  consists  in  driving  both  co- 
operating rolls  by  means  of  belts,  whereby, 
also,  can  be  obtained  an  equal  and  also  an 
unequal  peripheral  speed,  while  the  diame- 
ter of  the  rolls,  as  well  as  the  diameter  of 
the  belt  pulleys,  can  be  varied  relatively  to 
each  other  for  different  objects.  Mechwart's 
drawings  show,  as  examples,  six  different 
arrangements  of  belting,  which,  be  states, 
are  intended  to  illustrate  'only  some  of  the 
different  arrangements  of  the  belt-drive  for 
roller  mills,  without  exhausting  the  possible 
variations  in  its  application.  Figure  8,  I*'* 
sheet  A,  shows  a  machine  having  two  pairs 
of  grinding  rolls,  tiie  pairs  being  vertical 
and  arranged  side  by  side.  A  shaft,  mounted 
in  the  madiine  frame  in  fixed  bearings,  carries 
two  pulleys,  one  at  each  side  of  the  machine. 
A  belt  from  one  of  these  pulleys  passes  around 
a  tightening  pulley  at  ue  upper  right-hand 
corner  of  the  machine,  thence  around  a  pulley 
on  the  upper  left-hand  roll  shaft,  thence 
around  a  pulley  on  the  lower  right-hand  roll 
shaft,  and  thence  back  to  the  driving  pulley; 
and  by  this  belt  one  roll  of  each  pair  is  driv- 
en. From  the  other  pulley,  on  the  other 
side  of  the  machine,  a  oelt  is  arranged  in  a 
similar  manner,  so  as  to  drive  the  other  two 
rolls  of  the  pair.  Without  further  descrip- 
tion of  the  Mechwart  system,  it  is  enough 
to  say  that  his  patent  disclosed  roller-frind- 
ing  mills,  single  and  double,  with  boUi  ver- 
tical and  horizontal  pairs  of  rolls  arranged 
side  by  side,  driven  by  means  of  belts  exclu- 
sively, his  machine  beinc  equipped  with  ad- 
justing or  tightening  pulleys,  and  having  a 
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shaft  jouraalled  directly  into  the  machine 
frame  and  receiving  its  motion  from  the  prime 
mover  of  the  mill,  either  directly  or  by  belt. " 

It  then  says :  **  But  turning  now  to  machin- 
ery employed  in  the  arts  generally,  it  is  cer- 
tain that  the  use  of  belt  gearing  intcrchanj^- 
ably  with  or  as  a  substitute  for  cog  gearing 
was  very  old  and  common  before  Gray's  al- 
leged invention.  It  was,  too,  an  old  and 
familiar  expedient  to  keep  the  belt  adjusted 
to  a  proper  decree  of  tightness  by  means  of 
tightening  pulleys,  the  shafts  of  which,  in 
revolving,  sometimes  did  other  work  about 
the  machine ;  and  shafts  had  been  made  mov- 
able in  such  manner  as  to  tighten  belts  pass- 
in  ff  over  pulleys  on  other  shafts.  It  was  also 
old,  and  very  common  in  machine  shops  and 
factories  of  various  kinds,  to  provide  an 
individual  machine  with  a  counter-shaft 
mounted  directly  in  the  machine  frame,  the 
counter-shaft  being  driven  by  a  belt  from  the 
line-shaft,  and  the  machine  by  a  belt  from 
the  counter- shaft.  Furthermore,  it  was  no 
new  thing  to  provide  the  journal  boxes  or 
hangers  in  which  counter-shafts  are  mounted 
with  means  for  independently  adjusting  the 
ends  of  the  shaft."  It  then  adds  that,  in 
▼iew  of  the  things  referred  to,  the  court  is 
unable  to  discover  any  patentable  subject 
matter  in  claim  1  of  Qray's  patent;  and  that 
it  falls  directly  within  the  established  prin- 
ciple that  the  application  of  an  old  process, 
machine  or  device  to  a  like  or  analogous  our- 
pose,  with  no  change  in  the  mode  of  applica- 
tion and  no  result  substantially  different  in 
its  nature,  will  not  sustain  a  patent,  even  if 
the  new  form  of  result  has  not  before  been 
contemplated, — citing  Ptyinsyhania  B.  Co.  v. 
Locomotive  E.  8.  T.  Co.,  110  U.  8.  490  [28: 
222] ,  and  Blake  v.  San  I^ancisco,  118  U.  8. 
679  [28:  1070J. 

It  then  says  that  it  is  quite  clear,  more- 
over, that  the  application  of  belting  to  drive 
roller- grinding  mills,  to  obviate  the  diffi- 
culties incident  to  the  use  of  cog  gearing 
and  to  secure  the  advantages  set  u>rth  in 
Oray's  specification,  did  not  originate  with 
him ;  and  that,  therefore,  even  were  it  con- 
ceded that  his  peculiar  arrangement  is  attend- 
ed with  better  results  than  had  been  attained 
previously,  still  this  would  not  sustain  the 
patent,  for  the  mere  carrying  forward  of  an 
original  conception,  resulting  in  an  improve- 
ment in  degree  simply,  is  not  invention, — 
citing  Burt  v.  Evory,  188  U.  8.  849  [82: 
647]  ;  and  that  the  conclusion  is  unavoidaole, 
tliat  the  combination  set  forth  in  Gray*s  first 
claim  evinces  onlv  the  exercise  of  ordinary 
mechanical  or  engineering  skill,— citing  IIol- 
lister  V.  Benedict  <fe  B,  Mfg.  Co.,  118  U.  8.  59 


[28 :  9011  ;  Tlumpson  v.  Boisselier,  114  U.  S. 
1  [29:  76]  ;  Aron  v.  Manhattan  B.  Co.,  182 
U.  8.  84  [32 :  272]  ;  Jlill  v.   Wooeter,  Id.  698. 


701  [502,  506],  and  Hatoe  Machine  Co.  v.  Na 
tional  Needle   Co.,  184  U.    S.  888  [82:  963]. 
We  fully  concur  in  these  views  and  conclu- 
sions, and  regard  the'm  as  entirely  sufficient 
to  justify  the  decree. 

The  circuit  court  further  says:  **It  seems 
to  be  proper  for  us  to  add  that  our  judgment 
is  with  the  defendant  upon  the  defense  of 
non- infringement  also.  To  understand  the 
nature  of  the  invention  intended  to  be  covered 
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by  the  first  claim,  resort  must  be  had  to  the 
specification,  and  we  there  find  that  the 
'swivel  boxes'  are  essential  to  the  contem- 
plated greater  movement  at  one  end  of  the 
shaft  than  at  the  other,  whereby  is  effected 
'the  tightening  of  the  belt  or  belts  at  one 
side  of  the  machine,  without  disturbing  those 
at  the  other. '  This  is  apparent  on  the  face 
of  the  paragraph  hereinbefore  quoted  at 
length;  and  the  expert  testimony  is  direct  [13< 
and  convincing  that,  to  the  practical  work- 
ing of  the  described  device  as  a  belt-tiffht- 
ener,  this  swivel  ine  feature  is  indispensable. 
Without  the  swiveied  boxes  Gray  would  not 
have  'independently  adjustable  bearings." 
True,  those  boxes  are  not  expressly  mentionedl 
in  the  claim,  but  we  think  they  are  to  be 
regarded  as  entering  therein  by  necessary  im- 
plication, for  the  reason  just  stated,  as  well 
as  by  force  of  the  words  as  shown.  *  More- 
over, the  prior  state  of  the  art  would  limit 
the  claim  to  the  specific  organization  shown 
and  described.  Pliotnix  Castor  Co.  v.  Spiegel, 
133  U.  8.  360,  869  [82:  668.  666].  But  that 
organization  the  defendant  does  not  use.  His 
alleged  infringement  consists  in  the  use  of  a 
roller-mill  manufactured  under  and  in  ac- 
cordance with  letters- patent  No.  884,460, 
granted  on  January  19,  1886.  to  John  T. 
Obenchain.  In  the  defendant's  machine  the 
ioumal  boxes  are  rigidly  supported  so  as  to 
be  always  horizontal,  and  incapable  of  any 
tilting  or  swivelin^  motion;  and  this  is  es- 
sential to  the  working  of  the  apparatus.  A 
continuous  counter-shaft  is  not  employed, 
but  three  coupled  base  shafts,  the  outer  shafts 
or  sections  bein?  each  journalled  at  the  outer 
end  in  a  vertically  adjustable  non-swiveline 
box,  and  the  inner  end  of  each  being  forkea 
and  carrying  a  loosely  pivoted  ring.  These 
two  rings  are  connected  by  a  tumbling  rod 
forked  at  each  end  and  pivoted  to  the  rings, 
thus  forming  a  universal  coupling,  and  there- 
by, through  the  central  shaft  or  tumbling 
rod,  rotary  motion  is  transmitted  from  one  oi 
the  end  shafts  or  sections  to  the  other,  no 
matter  how  much  they  may  differ  in  vertical 
position.  Now,  for  the  reasons  already 
given,  we  are  of  opinion  that  such  a  construc- 
tion of  Gray's  first  claim  as  would  embrace 
the  Obenchain  device  is  inadmissible."  We 
see  no  reason  to  doubt  the  correctness  of  these 
views. 
Decree  affirmed. 


LEWI8  B.  WATERMAN,  Appi., 
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VThtn  assignee  may  sue  for  infringement:  when 
patentee  must:  when  they  must  Join,  Bee  note  to 
WllsoQ  V.  Rousseau,  11:  1141. 

As  to  damages  for  infringement  of  patent:  trettU 
damages^—we  nots  to  Hogg  ▼•  Bmenon.  13:  824. 
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*reeardinff — husband  andtD\fe — right  tontefar 
infringement — license  to  manv.faettire  and 
sell — suit  in  equity — mortgage  of  patent — 
chattel  mortgage — real  estate  mortgage-record- 
ing mortgage  of  patent — mortgagee,  wheii  may 
sue  for  irtfringement, 

L  The  monopoly  granted  by  a  patent  inued  under 
the  laws  of  the  United  States  for  an  Invention  or 
dlsoovery  la  one  entire  thing,  and  cannot  be  di- 
vided into  parts,  except  as  authorized  by  those 


t.  A  transfer  of  either  the  whole  patent,  or  of  an 
undivided  part  or  share  of  that  exclusive  right,  or 
of  the  exclusive  right  under  the  patent  in  a 
ipecifled  part  of  the  United  States,  Is  an  assign- 
ment and  vests  in  the  assignee  a  title  In  so  much 
of  the  patent  itself,  with  a  right  to  sue  Infringers, 
In  the  name  of  the  assignee  alone,  if  the  assign- 
ment is  of  the  whole  patent  or  of  the  exclusive 
right  in  a  speolfled  territory,  or  jointly  with  the 
asslcrnor.  If  the  assignment  Is  of  an  undivided 
part  or  share. 

t.  An  asslfirnroent  which  does  not  transfer  the 
whole  patent,  or  an  undivided  part  of  the  whole, 
or  an  exclusive  right  in  any  part  of  the  country. 
Is  a  mere  license  and  gives  the  licensee  no  title  In 
the  patent,  and  no  right  to  sue  at  law  in  his  own 
name  for  an  infringement. 

i.  The  grant  of  an  exclusive  right  under  a  patent 
within  a  certain  district,  which  does  not  include 
the  right  to  make,  and  the  right  to  use,  and  the 
right  to  sell.  Is  not  a  grant  of  a  title  in  the  whole 
patent-right  in  the  district,  and  Is  therefore  only 
a  license. 

i.  Any  rights  of  the  licensee  of  a  patent-rl^rht 
must  be  enforced  through  or  in  the  name  of  the 
owner  of  the  patent,  and,  if  necessary  to  protect 
the  rights  of  all  pcuties,  joining  the  licensee  with 
him  as  plaintiff. 

d.  An  assignment  of  an  entire  patent,  or  of  an  un- 
divided part  thereof,  or  of  the  exclusive  right 
under  It  for  a  limited  territory,  may  be  either 
absolute  or  by  a  mortgage,  and  Is  void  as  against 
a  subsequent  purchaser  or  mortgagee  for  a  val- 
uable consideration  without  notice  unless  it  Is 
duly  recorded  in  the  Patent  OflSce. 

T.  In  New  York  husband  and  wife  are  authorized 
to  make  conveyances  and  contracts  of  and  con- 
cerning personal  property  to  and  with  each 
other.  In  the  same  manner  and  to  the  same  effect 
as  if  they  were  strangers. 

8w  The  assignment  of  an  entire  patent-right  vests 
in  the  assignee  the  exclusive  right  to  sue,  either 
at  law  or  in  equity,  for  its  subsequent  infringe- 
ment. 

9.  An  Instrument  by  which  one  Is  granted  *^e 
sole  and  exclusive  right  and  license  to  manufac- 
ture and  sell**  a  patented  article  ''  throughout 
the  United  States,"  and  which  does  not  include 
the  right  to  use  such  article,  at  least  if  manufac- 
tured by  third  persons.  Is  a  mere  license  and  not 
an  asslgroment  of  any  title,  and  does  not  give  the 
licensee  the  right  to  sue  alone,  at  law  or  in  equi- 
ty, for  an  infringement  of  the  patent. 

10.  A  suit  in  equity  for  a  naked  account  of  profits 
and  damaires  against  an  infringer  of  a  patent 
cannot  be  sustained. 

U.  A  conveyance  of  a  patent-right,  made  to  se- 
cure the  payment  of  a  debt,  upon  condition  that 
It  should  be  avoided  by  the  subsequent  payment 
of  that  debt  at  a  time  fixed,  is  a  mortgage,  and. 
If  recorded,  a  subsequent  assignment  of  the  pat- 
ent-right is  subject  to  that  mortgage,  though 
not  in  terms  so  expressed. 

tt.    By  a  mortgage  of  personal  property  the  whole 
title  Is  transferred  to  the  mortgagee  as  security 
M4 


for  the  debt,  Inoludtng  the  right  of 
where  there  Is  no  express  stipulatioo  to  tiie 
trary. 

18.  A  mortgage  of  real  estate  Is  In  many  of  tke 
States  a  mere  security,  but  passes  the  title  so 
far  as  necessary  to  protect  the  mortgagee,  who, 
after  possession  taken.  Is  entitled  to  the  rents 
and  profits,  and  damages  for  trespaai,  and  before 
possession  may  restrain  waste  whl<di  impairs  tke 
security. 

U.  The  recording  of  a  mortgage  of  a  patent-right 
in  the  Patent  Office,  in  accordance  with  the  Act 
of  Congress,  Is  equivalent  to  a  delivery  of  pee* 
session,  and  makes  the  title  of  the  mortgagee 
complete  towards  all  perwns,  including  the  nioii> 
gagor. 

16.  The  owner  of  the  whole  title  in  a  patent  andflr 
a  mortgage  duly  executed  and  recorded  Is  the 
only  person  entitled  to  maintain  a  suit  in  equity, 
against  an  infringer  of  the  patent,  for  an  in- 
junction and  an  account  of  profits. 

[No.  82.] 

Argued  Nov.  19,  1890.      Decided  Feb.  M,  ISBL 

APPEAL  from  a  decree  of  the  Circuit  Cooit 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  dismiasiDg  a  suit  in  equitj 
for  an  iof rin^ment  of  a  patent  and  for  an  in- 
junction, a  discovenr,  an  account  of  profits  and 
damages.    Af/irmea. 

Statement  by  Mr,  Justice  Gray: 

This  was  a  bill  in  eauity,  filed  April  21, 
1886,  against  James  A.  Mackenzie  and  Samud 
R.  Murphy,  by  Lewis  E.  Waterman,  claim- 
ing to  be  the  sole  and  exclusive  owner  of  a 
patent  granted  to  him  by  the  United  States 
on  February  12,  1884,  for  an  improvement  io 
fountain  pens,  and  of  the  invention  thereby 
secured;  alleging  an  infrin^ment  thereof 
by  the  defendants ;  and  praying  for  an  in- 
junction, a  discovery,  an  account  of  profits 
and  damages. 

The  defendants  filed  a  plea,  which  alleged 
that  the  plaintiff,  at  the  time  of  filing  the 
bill,  was  not  possessed,  either  of  the  patent, 
or  of  an  exclusive  right  under  it  to  the  whole 
or  any  specified  part  of  the  United  States ; 
for  that  certain  assignments  in  writing  under 
seal  of  the  patent  and  invention,  from  the 
plaintiff  to  Sarah  E.  Waterman,  his  wife, 
from  her  to  the  firm  of  Asa  L.  Shipman*s 
Sons,  and  from  that  firm  to  Asa  L.  Shipman, 
were  made  by  the  parties  thereto,  and  were 
recorded  in  the  Patent  Office,  at  the  dates 
stated  below,  and  that^hipman  continued  to 
be  possessed  of  the  patent  and  invention  until 
and  including  the  time  of  the  filing  of  the 
bill. 

The  plaintiff  filed  a  general  replication. 
At  the  hearing  on  the  issue  thus  joined,  the 
following  instruments,  executed  in  New  York    [tSS| 
by  and  between  citizens  of  that  State,  were 
duly  proved : 

1st.  An  assignment,  made  February  18, 
1884,  and  recorded  March  27,  1884,  from 
Lewis  £.  Waterman,  the  plaintiff,  to  Sarah 
E.  Waterman,  his  wife,  ox  the  whole  patent 
and  invcDtion. 

2d.  A  **  license  agreement,"  made  between 
Mr.  and  Mrs.  Waterman  on  November  20, 
1884,  and  never  recorded,  by  which  she 
granted  to  him  ''the  sole  and  exclusive  right 
and  license  to  manufacture  and  sell  fountain 
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penholders  containing  the  said  patented  im- 
provement throughout  the  United  States," 
and  he  agreed  to  pay  her  **  the  sum  of  twenty - 
five  cents  as  a  license  fee  upon  every  fountain 
penholder  so  manufacturea  by  him." 

8d.  An  assignment,  made  November  25, 
1884,  and  recorded  November  29,  1884,  from 
Mrs.  Waterman  to  the  firm  of  Asa  L.  Ship- 
man's  Sons,  of  the  whole  patent  and  inven- 
tion, expressed  to  be  made  in  consideration 
of  the  payment  of  the  sum  of  (6,500,  and 
containing  this  provision:  "The  consider- 
ation of  this  assignment  is,  that  whereas  the 
said  Lewis  E.  Waterman  and  the  said  Sarah 
£.  Waterman  have,  on  this  25th  day  of  No- 
Tember,  1884,  made  a  joint  note  of  hand  for 
the  sum  of  (6,500,  payable  to  the  said  Asa 
L.  Shipman's  Sons  three  years  from  this  date, 
with  interest  at  six  per  cent;  now,  if  the 
said  Lewis  E.  Waterman  and  myself,  or 
either  of  us,  shall  well  and  truly  pay  the 
said  note,  according  to  its  tenor,  then  this 
assignment  and  transfer  shall  be  null  and 
Toid,  otherwise  to  be  and  remain  in  full  force 
and  effect.''  It  also  contained  covenants  of 
full  right  to  assign,  and  against  all  incum- 
brances, ''except  a  license  to  the  said  Lewis 
£.  Waterman  to  manufacture  and  sell  pens" 
under  the  patent,  being  the  license  above 
mentioned. 

4th.  An  assignment,  made  November  25, 
1884,  in  consideration  of  the  pavment  of  the 
sum  of  (6,500,  and  recorded  November  29, 
1884,  from  the  firm  of  Asa  L.  Shipmon's  Sons 
to  Asa  L.  Shipman,  of  all  the  right  and  title 
acquired  by  tne  assignment  made  to  them  by 
Mrs.  Waterman,  as  well  as  the  promissory 
note  thereby  secured. 
]  5th.  An  assignment,  made  April  16,  1886, 
and  recorded  April  22,  1886,  from  Mrs. 
Waterman  to  the  plaintiff,  of  all  her  ri^ht, 
title  and  interest  in  the  patent  and  invention, 
and  all  her  claims  or  causes  of  action  for  the 
infringement  of  the  patent,  and  rights  to 
damages  or  profits  by  reason  thereof. 

The  circuit  court  allowed  the  plea,  for 
reasons  stated  in  its  opinion,  as  lollows: 
"The  transfer  to  Asa  L.  Shipman  is  in  lan- 
ffuage  so  emphatic  and  exact  that  there  is 
little  opportunity  for  misapprehension.  It 
matters  not  what  the  instrument  is  called. 
It  matters  not  that  it  may  be  defeated  by  the 
payment  of  (6,500  on  November  25,  1887. 
The  fact  remains  that  by  virtue  of  Uiis  as- 
signment or  mortgage  the  title  to  the  patent 
was.  on  April  24,  1^6,  when  this  action  was 
oommencra,  outstanding  in  Asa  L.  Shipman. 
If  it  was  not  absolute,  it  was  a  present  ex- 
isting title  defeasible  upon  a  condition  sub- 
sequent. On  April  16,  tnerefore,  when  Sarah 
£.  Waterman  assigned  all  her  ri^ht,  title 
and  interest  to  the  complainant,  she  had  noth- 
ing to  assign  which  could  at  all  change  the 
legal  status  of  the  parties.  She  could  not 
Test  a  clear  title  to  the  patent  in  the  com- 
plainant, for  the  obvious  reason  that  she  had 
previously  disposed  of  it  and  did  not  own  it. 
The  agreement  of  November  20,  1884,  being 
a  license  and  nothing  more,  does  not  enable 
the  complainant  to  maintain  this  action  with- 
out Joining  the  holder  of  the  legal  title.  The 
fuggestion  that,  irrespectively  of  the  Ship- 
man  assignment,  the  complainant  is  entitled 
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to  prosecute  for  infringements  alleged  to  have 
occurred  between  February  12  and  November 
25,  1884,  is  Equally  unavailing ;  for,  assum- 
ing such  a  right  of  action  to  exist,  it  could 
only  be  maintained  on  the  law  and  not  on  the 
equity  side  of  the  court.  The  plea  is  al- 
lowed. The  complainant  may  amend,  upon 
payment  of  costs,  within  ten  days."  29  Fed. 
Kep.  816. 

The  plaintiff  not  having  filed  an  amended 
bill  within  the  ten  days,  a  final  decree  waa 
entered  dismissing  his  bill,  with  costs,  and 
he  appealed  to  this  court. 

Mr,  Walter  S.  Liokbm  for  appellant 
No  counsel  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of     [251 
the  6ourt : 

Every  patent  issued  under  the  laws  of  the 
United  States  for  an  invention  or  discovery 
contains  ^'a  grant  to  the  patentee,  his  heirs 
and  assigns,  for  the  term  of  seventeen  years, 
of  the  exclusive  risht  to  make,  use  and  vend 
the  invention  or  discovery  throughout  the 
United  States  and  the  Territories  thereof." 
Rev.    Stat.    §   4884.      The   monopoly    thus 

f  ranted  is  one  entire  thing,  and  cannot  be 
ivided  into  parts,  except  as  authorized  by 
those  laws.  The  patentee  or  his  assigns  may. 
by  instrument  in  writing,  assign,  grant  and 
convey,  either  (1st)  the  whole  patent,  com- 
prising the  exclusive  right  to  make.*  use  and 
vend  the  invention  throughout  the  United 
States ;  or  (2d)  an  undivided  part  or  share  of 
that  exclusive  right;  or  (3d)  the  exclusive 
right  under  the  patent  within  and  through- 
out a  specified  part  of  the  United  States. 
Rev.  Stat.  §  4898.  A  transfer  of  either  of 
these  three  kinds  of  interests  is  an  assign- 
ment, properly  speaking,  and  vests  in  the 
assignee  a  title  in  so  much  of  the  patent  it- 
self, with  a  rij^ht  to  sue  infringers;  in  the 
second  case,  jointly  with  the  assignor;  in 
the  first  and  third  cases,  in  the  name  of  the 
assignee  alone.  Any  assignment  or  transfer, 
short  of  one  of  these,  is  a  mere  license,  giv- 
ing the  licensee  no  title  in  the  patent,  and 
no  right  to  sue  at  law  in  his  own  name  for  an 
infringement.  Rev.  Stat.  §  4919 ;  Qayler  v. 
Wilder,  51  U.  S.  10  How.  477,  494,  495ri8: 
504,  511]  ;  Moore  v.  Marsh,  74  U.  S.  7  Wall. 
515  [19:  87].  In  equity,  as  at  law.  when 
the  transfer  amounts  to  a  license  only,  the 
title  remains  in  the  owner  of  the  patent ;  and 
suit  must  be  brought  in  his  name,  and  never 
in  the  name  of  the  licensee  alone,  unless  that 
is  necessary  to  prevent  an  absolute  failure  of 
justice,  as  where  the  patentee  is  the  infringer, 
and  cannot  sue  himself.  Any  rights  of  the 
licensee  must  be  enforced  through  or  in  the 
name  of  the  owner  of  the  patent,  and  per- 
haps, if  necessary  to  protect  the  rights  of  all 
parties,  joining  the  licensee  with  him  as  a 
plaintiff.  Rev.  Stat.  $  4921;  LittlefM  t. 
Pirry,  88  U.  S.  21  Wall.  205,  228  [22 :  577, 
579] ;  Paper  Rig  Cases,  105  U.  S.  766.  771 
[26 :  959,  961]  ;  BirdseU  v.  SJialiol,  112  U.  8. 
485-487  [28 :  768,  7691 .  And  see  Benard  y. 
Levinstein,  2  Hem.  &  M.  628. 

Whether  a  transfer  of  a  particular  right  or     [26f 
interest  under  a  patent  is  an  assignment  or  a 
license  does  not  depend  upon  the  name  by 
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which  it  calls  itself,  but  upon  the  legal  effect 
of  its  provisions.  For  instance,  a  grant  of 
an  exclusive  right  to  make',  use  and  vend  two 
patented  machines  within  a  certain  district 
Is  an  assignment,  and  gives  the  grantee  the 
right  to  sue  in  his  own  name  for  an  infringe- 
ment within  the  district,  because  the  right, 
although  limited  to  making,  using  and  vend- 
ing two  machines,  excludes  all  other  persons, 
even  the  patentee,  from  making,  using  or 
vending  like  machines  within  the  district. 
Wilson  V.  Batuseau,  46  U.  S.  4  How.  646,  686 
[11 :  H41,  1169].  On  the  other  hand,  the  ^nt 
of  an  exclusive  right  under  the  patent  within 
a  certain  district,  which  does  not  include  the 
right  to  make,  and  the  right  to  use,  and  the 
right  to  sell,  is  not  a  grant  of  a  title  in  the 
whole  patent-rieht  within  the  district, .  and 
is  therefore  only  a  license.  Such,  for  in- 
stance, is  a  srant  of  *'the  full  and  exclusive 
right  to  mi&e  and  vend**  within  a  certain 
district,  reserving  to  the  grantor  the  right  to 
make  within  the  district,  to  be  sold  outside 
of  it.  Oayler  v.  Wilder,  above  cited.  Ho  is 
a  grant  of  ''the  exclusive  right  to  make  and 
use,"  but  not  to  sell,  patented  machines 
within  a  certain  district.  MitcheU  v.  Hawley, 
83  U.  S.  16  Wall.  644  [21 :  822].  So  is  an 
instrument  ^ranting  "the  sole  right  and 
privilege  oi  manufacturing  and  selling" 
patented  articles,  and  not  expressly  authoriz- 
ing their  use,  because,  though  this  mieht 
carrv  by  implication  the  right  to  use  articles 
made  under  the  patent  by  the  licensee,  it  cer- 
tainlv  would  not  authorize  him  to  use  such 
articles  made  by  others.  Hayward  v.  An- 
drefM,  106  U.  8.  672  [27:  2711.  See  also 
Oliver  v.  Rumfard  Chemical  Warki,  109  U. 
8.  76  [27 :  862] . 

An  assignment  of  the  entire  patent,  or  of 
an  undiviaed  part  thereof,  or  of  the  exclusive 
right  under  the  patent  for  a  limited  territory, 
may  be  either  absolute,  or  by  way  of  mort- 
gage and  liable  to  be  defeated  by  nonper- 
formance of  a  condition  subsequent,  as  clearly 
appears  in  the  provision  of  me  Statute,  that 
"an  assignment,  grant  or  conveyance  e^ll  be 
void  as  against  any  subsequent  purchaser  or 
mortga^  for  a  valuable  consideration  with- 
out notice,  unless  it  is  recorded  in  the  Patent 
Office  within  three  months  from  the  date 
thereof. "  Rev.  Stat.  ^  4898. 
857]  Before  proceeding  to  consider  the  nature 
and  effect  of  the  various  instruments  given 
in  evidence  at  the  hearing  in  Uie  circuit 
court,  it  is  fit  to  ol^erve  that  (as  was  assumed 
in  the  argument  for  the  plaintiff)  by  the  law 
of  the  State  of  New  York,  where  all  the  in- 
struments were  made  and  all  the  parties  to 
them  resided,  husband  and  wife  are  author- 
ized to  make  conveyances  and  contracts  of 
and  concerning  personal  property  to  and  with 
each  other,  in  the  same  manner  and  to  the 
same  effect  as  if  they  were  strangers.  Armi- 
taae  v.  Mace,  96  N.  x .  638 ;  Adams  v.  Adams, 
91  N.  Y.  881. 

By  the  deed  of  assignment  of  February  18, 
1884,  the  plaintiff  assigned  to  Mrs.  Waterman 
the  entire  patent-right.  That  assignment 
vested  in  her  the  whole  title  in  the  patent, 
and  the  exclusive  right  to  sue,  either  at  law 
or  in  equity,  for  its  subseauent  infringement. 

The  next  instrument  in  order  of  date  is 
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the  "license  agreement"  between  them  of 
November  20,  1884,  by  which  she  granted  to 
him  "the  sole  and  exclusive  right  a!nd  license 
to  manufacture  and  sell  fountain  penholders 
containing  the  said  patented  improvement 
throughout  the  United  States. "  This  did  not 
include  the  right  to  use  such  penholders,  st 
least  if  manufactured  by  third  persons,  and 
was  therefore  a  mere  license,  and  not  an  ss- 
signment  of  any  title,  and  did  not  give  the 
licensee  the  right  to  sue  alone,  at  law  or  in 
equity,  for  an  infringement  of  the  patent 
Oayler  v.  Wilder,  Paper  Bag  Oases  and  Hap' 
ward  V.  Andrevos,  above  cited.  The  plaintiff 
not  having  amended  his  bill,  pursuant  to  the 
leave  granted  by  the  circuit  court,  by  join- 
ing the  licensor  as  a  plaintiff,  this  point  re* 
quires  no  further  notice. 

Nor  is  it  doubted  that  the  circuit  court 
rightly  held  that,  if  the  plaintiff  was  entitled 
to  recover  only  for  infringements  occurring 
between  February  12  and  November  26,  1884, 
his  remedy  was  at  law.  Boot  v.  Lake  Shers 
A  M.  8.  R  Co.  106  U.  8.  189  [26:  975J. 

The  remaining  question  in  the  case,  dis- 
tinctly presented  by  the  plea,  and  adjudged 
by  Uie  circuit  court,  is  of  the  effect  of  the 
deed  of  November  25,  1884,  by  which  Mrs. 
Waterman  assigned  to  the  firm  of  Asa  L. 
Shipman's  Sons  all  her  ri^ht,  title  and  in- 
terest in  the  invention  and  the  patent,  with 
an  express  provision  that  the  assignment  l^^^ 
should  be  null  and  void  if  she  and  her  hus- 
band, or  either  of  them,  should  pay  at  matur- 
ity a  certain  promissory  note  oi  the  same 
date  made  by  them  and  payable  to  the  grant- 
ees. This  instrument,  Deing  a  conveyance 
made  to  secure  the  payment  of  a  debt,  upon 
condition  that  it  should  be  avoided  by  the 
subsequent  payment  of  that  debt  at  a  time 
fixed,  was  a  mortgage,  in  apt  terms  and  in 
legal  effect.  Conard  v.  Atlantic  Ins.  Co,  26 
U.  8.  1  Pet.  886,  446,  447  [7: 189,  216].  On 
the  same  day,  tiie  mortgagees  assigned  by 
deed  to  Asa  L.  Shipman  all  their  title  under 
the  mortgage,  and  the  promissory  note  thereby 
secured.  Both  assigiiments  were  recorded  in 
the  Patent  Office  within  three  months  after 
their  date ;  and  the  title  thereby  acquired  by 
Shipman  was  outstanding  in  him  at  the  times 
of  tne  subsequent  assignment  of  the  patent- 
right  by  Mrs.  Waterman  to  the  plaintiff,  and 
of  the  filing  of  this  bill.  This  last  assign- 
ment was  therefore  subject  to  the  mortgage^ 
though  not  in  terms  so  expressed. 

By  a  mortgage  of  personal  property,  differ- 
ing in  this  respect  from  a  pledge,  it  is  not 
merely  the  possession  or  a  special  property 
that  passes ;  but  both  at  law  and  in  equity, 
the  whole  title  is  transferred  to  the  mortgagee, 
as  security  for  the  debt,  subject  only  to  be 
defeated  by  performance  of  the  condition,  of 
by  redemption  on  bill  in  equity  within  a 
reasonable  time ;  and  the  right  of  possession, 
when  there  is  no  express  stipulation  to  ths 
contrary,  goes  with  the  right  of  property. 
Story  on  Bailments,  g  287 ;  Story,  £q.  Jur. 
§§  1030,  1031 ;  Conard  ▼.  Atlantic  Ins.  Os. 
26  U.  8.  1  Pet.  386,  441  [7 :  189,  218]  ;  Oaseyr. 
Cavaroc,  96  U.  8.  467,  477  [24 :  779,  784] ; 
Boise  v.  Knox,  10  Met.  40,  4A ;  BracksU  ?. 
BuUard,  12  Met.  808,  810. 

A  mortgage  of  real  estate  has  gradually, 

188  U.8. 


1890. 


Watbbman  t.  Macksnzib. 


S62-261 


partly  by  the  adoption  of  rules  of  equity  in 
courts  or  common  law,  and  partly  by  express 
provisions  of  statute,  come  to  be  more  and 
more  considered  as  a  mere  security  for  the 
debt,  creating  a  lien  or  incumbrance  only, 
and  leaving  the  title  in  the  mortgagor,  sub- 
ject to  alienation,  levy  on  execution,  dower 
and  other  incidents  of  a  lesral  estate ;  but  the 
rules  upon  the  subject  vary  in  different  States ; 
and  a  mortgage  is  everywhere  considered  as 
passing  the  title  in  the  land,  so  far  as  may 

I]  be  necessary  for  the  protection  of  the  mort- 
gagee, and  to  give  him  the  full  benefit  of 
his  security.  SUUe  v.  Carroll,  87  U.  8.  12 
Pet.  201  [9 :  1056]  ;  Van  Ness  v.  Hyatt,  88  U. 
S.  18  Pet.  294  [10 :  168]  ;  Hutchins  v.  King, 
68  U.  8.  1  Wall.  58,  68  [17:  544,  546]  ; 
Brabst  v.  Brock,  77  U.  8.  10  Wall.  519,  529, 
680  [19:  1002,  1004].  After  the  mortgagee 
has  taken  i>ossession,  the  mortgagor  has  no 
power  to  lease :  and  the  mortgagee  is  entitled 
to  have,  and  is  bound  to  account  for,  the  ac- 
cruing rents  and  profits,  damages  against  tres- 
f passers,  timber  cut  on  the  premises  and  grow- 
ng  crops.  Keech  v.  Edll,  1  Doug.  21 ;  Turner 
y.  CkvPMTon^s  CoaXbrook  Co.  5  Exch.  982 ;  Daw- 
son  V.  Johnson,  1  Fost.  &  F.  656 ;  Fairelough  v. 
MdrshaU,L.'RA'Rxch.  Div.  87,  47,  ^9; Scruggs 
y.  Memphis  d  C.  R.  Co,  108  U.  8.  868.  875 
[27 :  756,  759]  ;  Teat  y.  Walker,  111  U.  8. 
"242  [28 :  415]  ;  Hutchins  v.  King,  above  cited ; 
Oore  v.  Jenness,  19  Me.  58 ;  BagnaU  v.  ViUoflr,  L. 
R.  12  Ch.  Div.  812.  Even  against  a  mortgagor 
in  possession,  the  mortgagee  may  obtain  an 
injunction  or  damages^for  such  cutting  of 
timber  as  tends  to  impair  the  value  oi  the 
mortgage  security,  or  as  is  not  allowed  by 
^ood  husbandry  or  by  express  or  implied  li- 
cense from  the  mort^gee.  Robinson  v.  Lit- 
ton, 8  Atk.  209,  210  ;>arran<  v.  Ixml,  8  Atk. 
728;  Hampton  y.  Hodges,  8  Ves.  Jr.  105; 
Mumphreys  v.  Harrison,  1  Jac.  &  W.  581 ; 
King  v.  Smith,  2  Hare,  289 ;  Kovntze  v.  Omaha 
Hotel  Co.  107  U.  S.  878,  395  [27 :  609,  6161  ; 
Vemer  v.  Betz,  46  N.  J.  Eq.  256,  267,  268 ; 
Page  v.  Robinson,  10  Cush.  99 ;  Searle  v.  Saw- 
jter,  127  Mass.  491 ;  Waterman  v.  Matteson,  4 
R.  I.  589. 

A  mortgagee  of  a  leasehold  or  other  per- 
«onal  property  has  the  like  right  to  an  in- 
iunction  to  stay  waste  by  the  mortgagor. 
JFhrrant  v.  Lovel,  above  cited ;  Brown  v. 
Stewart,  1  Md.  Ch.  87 ;  Parsons  v.  Hughes,  12 
Md.  1.  The  right  of  action  against  a  stranger 
for  an  injury  to  goods  mortgaged,  generally, 
though  not  always,  depends  upon  the  ri^ht 
of  possession.  When  the  right  of  possession 
is  in  the  mortgagor,  he  is  usually  tne  proper 
party  to  sue.  SeUick  y.  Smith,  11  J.  B.  Moore, 
459,  475 ;  Brierly  v.  KendaU,  17  Q.  B.  937 : 
Luse  V.  Jones,  89  N.  J.  L.  707 ;  Cojpp  v.  Wil- 
liams,  135  Mass.  401.  But  even  a  mortgagee 
out  of  possession  may  sometimes  maintain  an 
action  for  an  injury  to  his  interest.  Gooding 
y.  Shea,  108  Mass.    860;  Manning  v.  Motui- 

101  ghan,  28  N.  Y.  539,  and  •  28  N.  Y.  585 ; 
^  Woodeide  v.  Adams,  40  N.  J.  L.  417,  421,  422. 
And  when  the  right  of  possession,  as  well  as 
the  general  right  of  property,  is  in  the  mort- 
gagee, the  suit  must  be  brought  by  the  mort- 
>ragee,  and  not  by  the  mortgagor  or  anyone 
claiming  under  a  subsequent  conveyance 
from  him.     C<mard  y.   Atlantic  Ins.    Co,  26 

188  0.8. 


U.  8.  1  Pet.  886  [7 :  189]  ;  Wood  y.  Weimofr, 
104  U.  8.  786  [26 :  779]  ;  Clapp  y.  Campbell, 
124  Mass.  50 ;  Watson  y.  Macguire,  6  C.  B. 
886,  844.  When  it  is  provided  by  statute 
that  a  mortgage  of  personal  property  shall 
not  be  valid  against  third  persons,  unless  the 
mortgage  is  recorded,  a  recording  of  the 
mortgage  is  a  substitute  for,  and  (unless  in 
case  of  actual  fraud)  equivalent  to,  a  deliv- 
ery of  possession,  and  makes  the  title  and 
the  possession  of  the  mortgagee  good  against 
all  Uie  world.  Aldrich  v.  jMna  Ins.  Cb.  75 
U.  S.  8  Wall.  491.  497  [19 :  478,  476]  ;  Rob- 
inson v.  EUiott,  89  U.  8.  22  Wall.  518.  521 
[22 :  758,  762]";  Bullock  v.  WiUiams,  16  Pick. 
88 ;  Coles  v.  Clark,  8  Cush.  899,  401. 

A  patent-right  Is  incorporeal  property,  not 
susceptible  of  actual  delivery  or  possession , 
and  tne  recording  of  a  mortgage  thereof  in 
the  Patent  Office,  in  accordance  with  the  Act 
of  Confess,  is  equivalent  to  a  delivery  of 
possession,  and  makes  the  title  of  the  mort- 
gae^ee  complete  towards  all  other  persons,  as 
well  as  against  the  mortgagor.  The  right 
conferred  by  letters-patent  for  an  invention 
is  limited  to  a  term  of  years ;  and  a  large 
part  of  ite  value  consiste  in  the  profits  derived 
n-om  royalties  and  license  fees.  In  analor^ 
to  the  rules  governing  mortgages  of  lands 
and  of  chattels,  and  with  even  stronger  rea- 
son, Uie  assignee  of  a  patent  by  a  mortgage 
duly  recorded,  whose  security  is  constantly 
wasting  by  the  lapse  of  time,  must  be  held 
(unless  otherwise  provided  in  the  mortj^ge) 
entitled  to  grant  licenses,  to  receive  license 
fees  and  royalties,  and  to  have  an  account  of 
profite  or  an  award  of  damages  against  in- 
fringers. There  can  be  no  doubt  that  he  is 
"  the  party  interested,  either  as  patentee,  as- 
signee or  grantee.  **  and  as  such  entitled  to 
maintain  an  action  at  law  to  recover  damages 
for  an  infringement ;  and  it  cannot  have  been 
the  intention  of  Congress  that  a  suit  in  equity 
against  an  infringer  to  obtain  an  iniunction 
and  an  account  oi  profits,  in  which  the  court 
is  authorized  to  award  damages,  when  nec- 
essary to  fully  compensate  the  plaintiff,  and  (261 
has  the  same  power  to  treble  the  damages  as 
in  an  action  at  law,  should  not  be  brought 
by  the  same  person.  Rev.  Stat.  §§  4919, 
4921 ;  Root  v.  Lake  Shore  <t  M.  S,  R  Co. 
105  U.  8.  189,  212  [26:  975.  988]. 

The  necessary  conclusion  appears  to  us  to 
be  that  Shipman.  bein^  the  present  owner  of 
the  whole  title  in  the  patent  under  a  mort- 
gage duly  executed  and  recorded,  was  the 
person,  and  the  only  person,  entitled  to  main- 
tain such  a  bill  as  this;  and  that  the  plea, 
therefore,  was  rightly  adjudged  good. 

In  the  light  of  our  legislation  and  decis- 
ions no  weight  can  be  giyen  to  the  case  of 
Van  Qelder  v.  Sowerhy  Bridge  Flour  Society, 
L.  R.  44  Ch.  Div.  874,  in  which,  upon  plead- 
ings and  facts  similar  to  those  now  before 
us,  the  mortgagor  of  a  patent  was  treated  aa 
a  mortgagor  in  possession,  and  was  allowed 
to  maintain  a  suit  for  infringement  under 
the  provisions  of  the  English  Judicatui-e  Act 
of  1873  and  Patent  Act  of  1883.  Stats.  36  &, 
:^7  Vict.  chap.  66.  §  25;  46  &  47  Vict.  chap. 
57,  §^  23,  46,  87. 

Whotlicr,  in  a  suit  brought  by  the  mort- 
gagee, the  court,  at  the  suggestion  of  the 
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mortgagor,  or  of  the  mort^gee,  or  of  the  a  payment  of  eight  thousaDd  dollars,  with 

defendants,  might,  in  its  discretion,  and  for  interest  at  same  rate  and  from  same  date  as   [1 

the  purpose  of  preventing  multiplicity  of  interest  on  my  purchase  of  Mr.  Alderman*! 

suits  or  miscarriage  of  justice,   permit  or  stock. 

order  the  mortgagor  to  be  Joined,  either  as  a  **  Witness :    J.  H.  Burt.      J.  D.  Beardslej.* 
plaintiff  or  as  a  defendant,  need  not  be  con- 
sidered, because  no  such  question  is  presented  The  parties  to  the  litigation  are  brothers, 
by  this  record.  Prior  to  the  execution  of  mis  instrument,  and 
Decree  affirmed,  in  1877,  the  Washington  and  Hope  Railway 

.      .       .  Company  had  been  incorporated  for  the  pur- 
Mr,    Jtutiee  Brown*  not  haying  been  a  pose  of  building  a  railroad  between  Wash- 
member  of  the  court  when  this  case  was  ar-  fngton,  in  Hempstead  County,  and  Hope  Sta- 
gued,  took  no  part  in  its  decision.  tion.  on  the  Iron  Mountain  and  Southern  Rail- 

way,  a  distance  of  ten  miles.     On  September 

10,  1879,  the  company,  having  graded  a  road- 

MI2]               JOHN  D.  BEARDSLBY,  Appt,,  ^d.  entered  into  a  contract  with  appellant  for 

9^  the  completion  and  ei^uipment  of  the  road,  the 

DATTT  V   m  k-orkQT  v-v  cousideratiou  of  which  contract,  on  the  part 

FAUL  F.  UJfiAKDBLJfiY.  ^^  ^^  railroad  company,  was.  among  other 

/fl^  a  n  i>A,^«f^i»  ^  9tt9  9m\  things,  the  transfer,  practically,  of  the  entire 

(flee  B.  a  Eeporter^  ed.  «W^)  ^^^  »j^  ^^^  compkny  to  appellant.     In  the 

Omtractfor  eaU  qf  ttoek-^nterpretoHonr-wn'  execution  of  this  contradi  appellant  associat- 
diUonal  eaie     ^  '  ed  Vinton  Alderman,  under  an  agreement  that 

they  would  contribute  equally  to  the  expense 

L   A  cootraot  by  whioh  defendant  states  that  he  and  divide  equally  the  stock  of  the  company. 

holds  oertaln  shares  of  stock  of  a  company,  which   By  the  first  of  January,  1881,  the  contract<»s 

•is^ld'^  to  plalntlflr *and  which,  though  standing  had  comp  I  ied  with  the  contract  and  completed 
^  .  _     ._^.       _^.„.  ...      ^^^ 

the 


o^mershlp  equltaWelf  notlejna^^^  ^       ^        excepting  therefrom  a  few 

1  Although  the  relatloDs  of  plaintiff  and  defendant  «ul^  f^  tx^«./v««  ^r^  Xnoiifv  fiiA*n  4^^  i^  /li 

to  a  raU^  corporaUon  are  evidenced  by  stock  ^^'^^^PfJ^^i^ ji'tf^'ll^^o!?  ^L 

oertifloates,  yet  it  may  be  shown  by  othi  testl-  ff ^^"^^L  ^f  company.     Alderman  became 

mooy  that  the  relation  between  them  was  not  that  ^>red  of  his  investment  and  proposed  to  sell 

of  mere  stockholders  in  the  corporation,  but  that  his  interest.     This  proposition,  made  to  J. 

of  Joint  owners  in  the  common  enterprise  of  the  W.  Paramore,  president  of  the  Texas  and  8U 

construction  of  the  road,  the  profits  and  losses  of  Louis  Railway  Company,  came  to  the  knowl- 

whichwere  to  be  shared  between  them:  and,  upon  edge  of  appellant.     Fearing   complication* 

the  evidence  in  this  case,  the  court  below  properly  if  the  sale  should  be  made  to  that  party,  be 

held  that  they  were  such  Joint  owners.  wrote  to  Alderman  offering  to  buy  the  stock 

8.  Where  the  buyer  of  goods  is  by  the  contract  for  twelve  thousand  dollars,  on  a  credit.    This 

bound  to  do  anything  as  a  consideration,  either  Qffer  was  accepted,  and  the  stock  transfened 

!!!*^®°*J?'?^°^'^*^^"''"?L^.'?"^^  to  appellant,  who  thereby  became  the  owner 

J!S5S?^iffit?;itS!r^^^  of  BSLtantiall^^^^^^  ^  of^ 

goodsmay  have  been  actual^deUveied  ^  the  ^mpany.     After  such  purchs^e  ex«:uted 

posMSBlon  of  the  buyer.  the  instrument  of  January  1,  1882.     Prior  to 

n^Q  l^gi  this  purchase  from  Alderman  by  appellant, 

A  PPEAL  from  a  decree  of  the  Circuit  Court  ^^^  If^n*^  ~<S!!.^™<S?*°^«~J?Si?*^tn"^ 
A  of  the  United  States  for  the  Eaatern  Die-  **'*"', S«  "'"*^L**' #  * ifSS"  ""*''  .^ 
trict  of  Arkan«8  to  favor  of  plaintifr  to  an  ,X  V^']^;r^J^A±  •,"S.«  ."^JSJ?  f«^l 
tion  to  establidi  hi.  right  as  owner  of  one  third  S^JftSLL^?.^  wS  whi^  JSTt?^^ 
to  a  contn«t  for  the  instruction  of  araUroad.  SrtKire^;:S'l^l?r't?'t''S^i?i1S! 
^j/irmeu,  extension  of  this  railroad,  appellant  having 

Statement  by  Mr,  JuHice  Brewen  S?L  Pjl?''*^«  ^^S Jf'wH^^'ft^^ 

The  undisputed  facts  of  this  case  are  as  "^^^e^-  /h®  road  was  widened  from  a  nw- 

follows:    On  Janua^    r  1882,  ^peUant  ^^  ^  ^  ^^^y.^""^]    ^^  «>n>oratioos 

iiffTied  and  deli vered  to  annelid  the  fcllow.  ^®^  organized,  the  one  looking  towards  an 

!i?^?««?;S,w«««l .  appellee  the  follow,  ^j^tengion  ^f  ^^  ^ad  eastward,  and  the  other 

ing  instrument .  ^  ^  j  j^^  extension  westward ;  and  in  those  ex- 

*W.  H.  Carruth,  President.  tensions  contracte  were  entered  into  between 

"J.  D.  Beardsley,  Superintendent  the  several  companies  and  the  appellant,  and 

^Superintendent's  Office,   Washingtoii    and  much  work  was  done  thereunder.    Intheexe- 

Hope  Railway  Company,  cution  of  those  contracts  the  appellant  asso- 

**  Washington,  Ark.,  Jan.  1st,  1882.  ciated  with  himself  other  parties,  the  details 

"I  hold  of  the  stock  of  the  Washington  and  of  which  contracts  and  arrangements  with  hit 

Hope  Railway  Company  thirty-three  thou-  associates  are  immaterial  to  the  matter  in  con- 

aand  two  hunared  ana  fifty  dollars,  or  thirteen  troversy.    Until  about  the  firet  of  January, 

hundred  and  fifty  shares,  which   is  sold  to  1&B6,  the  brothers  worked  harmoniously  to- 

Paul  F.  Beardsley,  and  which,  though  stand-  gether  in  this  enterprise,  the  appellee  contend* 

log  Id  my  name,  belongs  to  him,  subject  to  ing  that  all  this  time  their  relations  wers 
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•ubstantiallj  those  of  joiDt  owners,  their  re- 
spective interests  being  in  the  proportion  of 
two  thirds  to  appellant  and  one  third  to  ap- 
pellee. About  the  first  of  January,  1886,  dif- 
ferences arose  between  the  brothers,  in  conse- 
quence of  which  the  appellee  was  discharged 
nt>m  service  on  the  roiEul  by  the  appellant, 
acting  as  general  manager.  At  the  same  time 
the  appellant  repudiate  all  interest  of  the  ap- 
pellee in  the  enterprise.  After  this  disagree- 
ment and  discharge  the  appellee  brought  this 
suit  to  establish  his  rights  as  the  owner  of 
substantially  one  third  of  the  property.  The 
case  went  to  proofs  and  hearing,  and  the  cir- 
cuit court  granted  a  decree  in  appellee's 
favor.  From  such  decree  appellant  has  ap- 
pealed to  this  court. 

Mewn,  John  M.  Moore*  A.  H«  GarUuid 
aDd  H«  J.  May  for  appellant 

Meur%,  Dan.  W.  Jones  and  Thai.  R 
Martin  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  first  and  principal  miestion  in  this 
case  arises  on  the  contract  of  January  1,  1882. 
By  the  appellant  it  is  claimed  that  this  is  a 
mere  executory  contract,  an  agreement  to  sell ; 
by  the  appellee,  that  it  is  an  executed  con- 
tract, a  sale  with  reservation  of  security. 
The  distinction  is  obvious,  and  the  signifi- 
cance important.  If  an  agreement  to  sell, 
the  moving  party  must  be  the  purchaser.  If 
a  sale,  an  executed  contract  with  reservation 
of  security,  the  moving  party  is  the  vendor, 
the  one  retaining  security.  If  an  agreement 
to  sell,  the  moving  party,  the  purchaser, 
must  within  a  reasonable  time  tender  per- 
formance or  make  excuse  therefor.  If  an  ex- 
ecuted contract,  a  completed  sale,  then  the 
moving  party  is  Uie  vendor,  the  security 
holder,  and  he  assumes  all  the  burdens  and 
ri^s  of  delay.  What,  therefore,  is  the  sig- 
nificance ana  import  of  this  instrument? 
This,  as  claimed  by  the  appellant,  is  not  to 
be  determined  by  any  separate  clause,  but  by 
the  instrument  as  a  whole.  The  rule  is  well 
■tated  by  Mr.  Justice  Strong,  delivering  the 
opinion  of  this  court  in  Heryford  v.  Daxis^ 
102  U.  8.  285,  248  [26:  160,  162],  where  he 
•ays :  "  The  answer  to  this  question  is  not  to 
be  found  in  any  name  which  the  parties  may 
have  given  to  Uie  instrument,  and  not  alone 
in  any  particular  provisions  it  contains,  dis- 
connected from  all  others,  but  in  the  ruling 
Intention  of  the  parties,  gathered  from  all 
the  language  they  have  used.  It  is  the  legal 
cdSect  of  the  whole  which  is  to  be  sought  for. 
The  form  of  the  instrument  is  of  little  ac- 
count. " 

It  is  not  always  easy  to  determine  whether 
an  instrument  is  a  contract  of  sale  or  one  to 
•ell ;  yet  certain  rules  of  interpretation  have 
become  established.  These  rules  are  noticed 
in  the  opinion  delivered  in  the  Elgee  Cotton 
Cases,  89  U.  8.  22  Wall.  180,  188  [22 :  868. 
868].  Two  of  these  rules  have  no  applica- 
tion here,  as  they  refer  to  those  steps  neces- 
sary to  put  the  property^  into  a  deliverable 
state,  or  the  determination  of  the  price  by 
weighing,  measuring  and  testing.  The 
third  only  is  significant,  which  is  there  stated 
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in  these  words :  *  Where  the  buyer  is  by  the 
contract  bound  to  do  anything  as  a  considera- 
tion, either  precedent  or  concurrent,  on  whicb 
the  passing  of  the  property  depends,  the 
property  will  not  pass  imtil  the  condition  be 
fulflllea,  even  though  the  goods  may  have 
been  actually  delivered  into  Uie  possession  of 
the  buyer." 

Tested  by  this  rule,  this  instrument  must 
be  adjudged  not  a  contract  to  sell,  but  a  sale 
with  reservation  of  security.  Note  the  lan- 
guage of  the  instrument :  **  which  is  sold.  ^ 
A^ain,  ''which,  tiiough  standing  in  my  name» 
belongs  to  him."  These  words  Imply  noth- 
ing executory,  but  something  executed.  It 
is  not  that  the  vendor  will  sell,  but  has  sold. 
Not  that  the  title  remains  in  tiie  vendor,  yet 
to  be  transferred,  but  that  it  already  has  been 
transferred.  The  ownership,  equitable  if 
not  leffal,  is  in  the  vendee.  It  is  not  that  the 
stock  belongs  to  tiie  vendee,  upon  payment,  [£€ 
as  appeared  in  the  case  of  French  y.  Hay,  89 
U.  8.  22  Wall.  281  [22:  799],  but  that  it  is 
now  his,  subject  to  a  lien.  Its  meaning  is 
therefore  that  of  a  sale,  with  retention  of 
the  legal  title  as  security  for  purchase  money. 
It  is  an  eauitable  mortgage,  and  the  rightf 
created  ana  assumed  by  it  are  like  those  cre- 
ated and  assumed  when  the  owner  of  real  es- 
tate conveys  by  deed  to  a  purchaser  and  take* 
back  a  mortgage  as  security  for  the  unpaid 
purchase  money.  Under  those  circumstancea 
action  is  the  duty  of  the  vendor  and  mort- 
gagee, and  delay  imperils  no  right  of  the 
Surcboser  and  mort^gor.  We  hiave  little 
oubt  as  to  the  significance  of  this  contract,, 
and  hold  that  its  effect  was  to  make  the  ap- 
pellee one-third  owner  with  the  appellant  of 
the  stock  of  the  railroad  company.  8uoh, 
obviously,  is  the  import,  and  therefore  such 
must  be  adjudged  the  intention  of  the  partiea 
by  this  contract.  With  this  construction  of 
the  instrument,  it  is  unnecessary  to  consider 
the  various  suggestions  made  by  counsel  for 
appellant  upon  the  theory  Uiat  the  contract 
was  purely  executory,  a  mere  contract  to  sell. 
Taking  it  as  an  executed  contract,  one  by^ 
which  the  ownership  passed  to  the  appellee, 
with  a  reservation  of  title  simply  as  secur- 
ity  for  the  purchase  money — in  otner  words,, 
an  equitable  mortgage — we  pass  to  the  sec> 
ond  and  most  difficult  matter  in  the  case. 

Appellant  contends  that  it  was  a  mere  stock, 
transaction,  while  appellee  contends  that  it 
is  not  only  in  harmony  with,  but  a  part  of, 
the  full  arrangement  between  the  brothers,  to* 
wit,  a  joint  interest  in  the  railroad  enter- 
prise, on  the  basis  of  a  two- thirds  share  iik 
the  appellant  and  a  one-third  in  the  appellee. 
The  instrument,  by  itself  considered,  ex- 
presses a  stock  transaction.  If  that  was  the 
extent  of  the  arrangement  between  the  broth- 
ers, then  the  appellant  might  enter  into  sub- 
sequent contracts  with  the  railroad  company, 
or  any  new  corporations  organized  by  the 
parties  interested  in  the  old  company,  with- 
out thereby  interesting  his  brotner  in  such 
contracts,  or  entitling  him  to  a  share  in  the 
proceeds  thereof.  He,  of  course,  could  not 
deprive  him  of  any  interest  in  the  corpora- 
tion, or  the  corporate  property,  evidenced  by 
his  ownership  of  stock;  but  ownership  of 
!  stock  of  a  corporation  does  not  of  right  give  a    [261 
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proportional  interest  with  every  contractor  In 
the  contracts  made  by  him  with  the  corpora- 
tion. Was  this  instrument  part  and  parcel 
of  a  general  arrangement  between  the  broth- 
•ers  that  they  should  be  jointly  interested  in 
the  railroad  enterprise,  looking  at  it  as  a 
whole,  in  proportions  of  one  third  and  two 
thirds?  Along  this  line  of  inquiry  there  is 
A  painful  contradiction  between  the  brothers, 
the  two  parties  who  alone  fully  understood 
their  relations  and  who  are  necessarily  the 
principal  witnesses  concerning  them.  In  a 
general  way,  it  may  be  said  that  the  testimony 
of  appellee  is,  that  the  understanding  be- 
tween the  brothers  was  that  they  were  to  be 
jointly  interested  in  the  whole  enterprise  in 
the  proportion  stated;  while,  on  the  other 
hand,  that  of  the  appellant  is,  tliat  there  was 
no  talk  or  thought  of  partnership,  or  unity 
of  ownership,  and  all  that  was  thought  of  or 
agreed  upon  between  them  was  expressed  by 
the  written  contract — ^a  mere  contract  to  sell 
stock.  A  great  deal  of  testimony  was  intro- 
duced as  to  what  was  apparent  to  other  parties 
•employed  on  this  railroad  as  to  the  relations 
between  the  brothers,  and  as  to  what  they 
knew  and  understood  to  be  those  relations. 
The  significance  of  such  testimony  Is  limited. 
The  brothers  were  in  fact  engaged  in  the  op- 
eration and  extension  of  the  road,  each  hold- 
ing a  position  in  the  corporate  management. 
If  there  was  a  personal  arrangement  between 
them,  it  is  not  strange  that  the  terms  and 
the  extent  of  it  were  not  known  by  the  em- 
ployes, or  disclosed  to  or  talked  of  with  them. 
Obviously,  during  the  years  1882  to  1886,  the 
relations  between  the  brothers  were  harmo- 
nious, and  neither  thought  of  misunderstand- 
ing or  difference.  That  they  consulted  to- 
ffether,  often,  about  the  enterprise,  appears 
From  the  testimony  of  the  appellant  as  well 
ss  that  of  the  appellee,  and,  while  the  ap- 
pellant limits  the  effect  of  his  testimony  by 
the  statement  that  he  also  consulted  with  the 
other  employes,  the  fact  remains  conceded  by 
him,  and  asserted  by  appellee,  that  during 
those  years  they  consulted  about  the  opera- 
tion, Uie  management  and  the  extension  of 
the  railroad  enterprise.  In  the  midst  of  this 
unpleasant  contradiction  we  notice  these  sig- 
nificant facts:  After  the  completion  of  the 
ten  miles  of  narrow-gauge  roaa  provided  for 
by  the  original  organization,  the  enterprise 
grew  larger  in  the  contemplation  of  its  pro- 
moters and  owners.  A  broadening  of  the 
road  from  a  narrow  to  a  standard  gau^e,  and 
an  extension  eastward  and  westward,  became 
their  scheme.  For  this,  two  corporations 
were  organized ;  one,  as  stated,  looking  to  its 
extension  eastward,  and  the  other  to  a  like 
extension  westward.  In  the  organization  of 
these  corporations  four  hundred  shares  were 
taken  by  the  appellant  and  two  hundred  by 
the  appellee.  This  is  upon  the  same  basis  of 
interest  claimed  by  appellee  in  the  whole 
railroad  enterprise.  These  two  subscriptions 
covered  practically  the  entire  stock,  so  that 
the  new  corporations  were  owned  as  the  orig- 
inal. Interpreting  these  transactions,  it  must 
be  borne  in  mina  that  neither  brother  was 

fiuttin^  into  this  enterprise,  to  any  extent,  his 
ndividual   property.     The  thought  was  to 
tnake  the  enterprise  pay  for  itself,  and  out  of 


it,  and  out  of  local  aid  and  out  of  their  ef* 
forts  to  promote  it  and  secure  outside  assist- 
ance, the  accomplishment  of  the  scheme, 
with  its  resultant  benefits,  was  contemplated. 
So  that,  when  into  these  new  enterprises  the 
brothers  passed,  with  the  same  proportional 
interests  as  in  the  old,  it  is  very  significant, 
in  the  face  of  disputed  testimony,  as  to  their 
unity  of  interest  in  the  whole  railroad  enter- 
prise. 

Further  than  this,  the  letter  of  appellant  to 
appellee,  of  date  February  7,  1886,  and  after 
differences  had  arisen  between  the  brothers,  ig 
worthy  of  note.  In  that  letter,  after  referring 
to  the  fact  that  Alderman  and  himself  had  un- 
dertaken to  build  the  road,  that  thereafter  Al- 
derman desired  to  sell,  and  that  he  had  pur- 
chased his  interest,  he  says:  *'Some  time 
after  this  Mr.  Alderman  desired  to  sell  me  his 
interest  in  the  road,  but  I  declined  to  purchase 
it.  In  the  course  of  the  next  six  months  I  de- 
clined it  several  times.  Later,  Col.  Para- 
more,  of  the  Texas  and  St.  Louis  Railway, 
wrote  me  that  Mr.  Alderman  had  offered  him 
his  interest  at  $12, 000,  and  that  he  was  consid- 
ering the  purchase.  Finding  this,  if  carried 
out,  would  involve  us  in  trouble  with  the  Iron 
Mountain  Railway,  I  wrote  Mr.  Alderman 
that  day,  saving  I  would  take  his  interest  at 
$12,000'i  and  by  return  mail  he  advised  me 
that  he  considered  it  sold  to  me.    After  I  had 

fmrchased  this  interest  you  importuned  me  to 
et  you  have  it.  This  1  dccl  ined  to  do,  but  I 
finally  consented  to  let  you  have  two  thirds  of 
the  purchase,  you  to  pay  me  $8,000,  with  in- 
terest from  the  time  of  my  purchase,  and  at  the 
same  rate  I  paid  Mr.  Alderman,  stock  to  re- 
main in  my  hands  until  paid  for.  Previous 
to  this  time  the  road  had  been  legally  valu- 
ed at  $100, 000,  and  stock  to  that  amount  had 
been  issued  or  was  ordered  to  be  issued.  At 
the  time  of  your  purchase  you  represented 
that  you  expected  to  get  a  considerable  siun 
of  money  from  a  mine  in  California,  and 
you  would  pay  this  on  the  purchase.  So  far, 
however,  I  believe  you  have  not  paid  any- 
thing. Some  time  afterwards,  knowing  that, 
as  our  understanding  was  purely  verbal,  you 
would  have  no  rights  whatever  in  case  of'my 
death,  I  made  a  written  memorandum  show- 
ing that  you  were  entitled  to  one  third  of  the 
stock  then  standing  in  my  name,  or  $33, 888, 
subject,  however,  to  a  payment  of  $8,000, 
with  interest  as  aforesaid.  This  memorandum 
I  gave  you,  and  I  presume  you  still  have  it 
Here  the  business  part  of  our  transaction  so 
far  as  interest  in  the  property  is  concerned 
rests. " 

Now,  the  transactions  between  appellant 
and  Alderman  were  not  mere  stock  tnmsac- 
tious.  They  were  jointly  interested  in  the 
construction  contract,  and  bjr  the  completion 
thereof  became  practically  joint  owners  of  the 
road.  That  their  relations  to  the  corpora- 
tion were  evidenced  by  stock  certificates 
does  not  preclude  the  fact  that,  as  between 
themselves,  they  were  joint  owners.  So,  when 
Alderman  sold  to  him  his  one-half  interest 
and  he  transferred  to  his  brother  the  two 
thirds  of  Uiat  one-half  interest,  the  significance 
of  it,  as  expressed  by  the  appellant  himself, 
was  something  more  than  a  mere  stock  trans- 
action.   As  he  says  in  his  letter,  after  puiw 
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chasing  Alderman's  interest  he  consented  to 
let  appellee  have  two  thirds  of  such  purchase. 
It  is  difficult  to  believe  that,  by  this  transiic- 
tion,  nothing  more  was  meant  tnan  a  transfer 
of  stock.  Obviously,  he  understood  that  two 
thirds  of  Alderman's  interest  passed  to  ap- 
pellee. Suppose  Alderman  had  not  sold,  can 
It  be  doubted  that  equity  would  regard  them 
as  jointly  the  owners  of  this  property,  al- 
though their  ownei'ship  was  evidenced  by  sep- 
arate shares  of  stock?  Would  equity  tol- 
1]  crate  any  transaction  by  which  appellant, 
securing  the  influence  of  a  few  shares  of 
stock  held  by  the  nominal  directors,  should 
obtain  bonds  or  contracts  by  which  the  value 
of  the  stock  would  be  substantiallv  destroyed, 
and  he  become  the  real  owner?  Bonds  issued 
might  be  valid  in  law,  and  apparently  prior 
to  the  stock ;  contracts  might  give  superior 
rights ;  yet,  is  it  not  clear  that  equity  would 
interfere  if  he,  by  collusion  with  the  resident 
directors,  attempted  to  ignore  Alderman  and 
create  in  himself  a  supremacy  of  ownership? 
That  which  is  true  when  there  was  eauality 
of  ownership  between  himself  and  AluermRn 
is  also  true  when,  by  a  subdivision  of  Alder- 
man's interest,  a  liKe  ownership  as  between 
himself  and  his  brother  was  established  on  a 
different  basis. 

We  conclude,  therefore,  that  the  circuit 
court  was  right,  when,  in  view  of  this  con- 
tract and  the  other  testimony,  it  adjudged 
that  the  relationship  between  the  brothers  was 
not  that  of  mere  stockholders  in  a  corpora- 
tion, but  that  of  joint  owners  in  a  common 
enterprise,  the  profits  and  losses  of  which 
were  to  be  shared  between  them  in  the  pro- 
portion of  their  respective  interests.  If  that 
be,  as  we  think,  the  true  interpretation  of 
the  relations  between  them,  we  do  not  under- 
stand that  the  appellant  presents  any  substan- 
tial objection  to  the  form  and  terms  of  the 
decree.     It  is  therefore  affirmed. 

Mr,  Jvstice  Brown  did  not  sit  in  this  case 
and  took  no  part  in  its  decision. 


^^1  ANNIE  M.  UPSHUR  bt  al.,  Plffs.  in  Err., 

V. 

MARY  E.  BRISCOE  bt  al. 

(See  8.  a  Beporter*8  ed.  865-879.) 

TYustt — when  an  instrument  does  not  constitute 
a  trust — Bankruptcy  Act — meaning  of  fraud 
and  fiduciary  character — mdow  of  bankrupt , 
uhen  may  plead  his  discharge. 

An  Instrument  appointing  a  persoD  as  attorney 
to  receive  moneys  for  the  benefit  of  another  and 
to  pay  the  interest  annually  to  such  other  during 
life  and  at  her  death  to  pay  the  principal  sum  to 
her  legal  issue,  or  if  she  dies  without  legal  isdue 


Note.— ^«  to  fiduciary  posilion  of  directors;  their 
eontracta  and  dealings  tiHt/i  corporationsj—see  note 
to  Kaebler  v.  Black  River  Falls  Iron  Co.,  17:  340. 

Thai  one  who  acquires  a  trust  estate^  with  knowU 
edge  of  the  trusty  is  subject  to  the  same  duties,  as  to  the 
trust,  as  Uie  original  tiutitee;  cestui  que  trust  may 
foUnw  property,— ^ee  notes  to  Hughes  v.  Edwards, 
6:  142;  Wormley  v.  Wormley,  6:  661. 
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said  sum  to  revert  to  the  maker  of  the  instru- 
ment, accompanied  by  the  agreement  of  the  aU 
torney  to  faithfully  carry  into  effect  the  instru- 
ment, creates  between  the  attorney  and  the 
beneficiaries  the  relation  of  debtor  and  creditor 
and  does  not  create  a  trust  in  its  technical  sense* 
nor  a  debt  of  a  ^'fiduciary  character"  within  the 
meaning  of  the  Bankrupt  Act,  although  the  obli- 
gation is  called  **a  trust"  and  the  attorney  ''a 
trustee"  in  the  instrument  and  accompansring  pa- 
pers. The  failure  of  the  attorney  to  pay  the 
moneys  is  a  breach  of  contract  and  not  a  breach 
of  trust. 

2.  Within  the  meaning  of  the  exception  in  the 
Bankruptcy  Act,  a  debt  is  not  created  by  a  person 
while  acting  in  a  ^duciary  character,"  merely 
because  it  is  created  under  circumstances  in  which 
trust  or  confidence  is  rcpopcd  in  the  debtor,  in 
the  popular  sense  of  those  terms. 

8.  The  exception  of  a  debt  created  by  **the  fraud" 
of  the  bankrupt,  in  sec.  83  of  the  Bankruptcy  Act 
of  1867,  means  positive  fraud  or  fraud  in  fact,  in- 
volving moral  turpitude  or  intentional  wrong,and 
not  implied  fraud  or  fraud  in  law. 

4,  Sec.  83  of  the  Act  of  1867,  which  excepts  debts 
created  by  the  bankrupt  **  while  acting  in  any 
fiduciary  character,"  seems  to  apply  only  to  a  debt 
created  by  a  person  who  was  already  a  fiduciary 
when  the  debt  was  created. 

6u  A  widow  of  a  bankrupt  to  whom  his  property  has 
been  transferred  may  avail  herself  of  his  dis- 
charge and  plead  it  in  her  own  defense,  and  can- 
not be  deprived  of  the  benefit  of  it  by  the  failure 
of  his  heirs  to  plead  it. 

[No.  146.] 
Submitted  Jan.  It,  1891.    Decided  Feb.  f,  1S91. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
amending  and  affirming  a  judgment  of  the 
Ninth  District  Court  for  the  Parish  of  Tensas, 
Louisiaoa,  in  favor  of  plaintiffs  for  the  recov- 
ery of  moneys  from  the  property  and  effects 
of  the  succession  of  William  J.  Briscoe.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Wade  R.  Yoang^  for  plaintiffs  in  er- 
ror. 

Mr.  Win.  A.  Maary  for  defendants  in  er- 
ror. 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court : 

On  the  25th  of  January,  1857,  James  An- 
drews, of  the  Parish  of  Tensas,  in  the  State 
of  Louisiana,  executed  and  delivered  to 
William  J.  Briscoe,  also  of  said  parish  and 
State,  the  following  instrument  in  writing: 

**  James  Andrews  ) 

"to  >  Donation. 

"Annie  M.  Andrews.  ) 
**  State  of  Louisiana,  ) 
"Parish  of  Tensas,  f 

"Know  all  men  by  these  presents  that  I, 
James  Andrews,  of  said  parish  and  State,  do 
nominate,  constitute  ana  appoint  William 
J.  Briscoe,  also  of  said  parish  and  State, 
my  true  and  lawful  attorney  for  me  and  In 
my  name  to  pay  or  cause  to  be  paid  to  Annie 
M.  Andrews  the  sum  of  seven  hundred  dol- 
lars ($700)  annually,  said  amount  to  be  paid 
at  the  counting  house  of  some  commission 
merchant,  or  at  some  banking-house,  in  the 
City  of  New  Orleans,    in   equal    quarterly 
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insUllmentB  of  ono  hundred  and  MTentT-fivc  the  more  eCtectuAllj  to  Mcnn  the  folthfnl 

doHora  each,    aaid  commisBioD  or  bansiDg-  perlonnance  of  the  ume  be  also  binds  bim- 

boiuse  to  be  a&med  and  specified  before  the  self  ss  surety  for  the  said  James  Andrem, 

daj  of  pavment,  b;  the  said   W.  J.  Brtscoc  that  the  within  maodate  and  all  the  stlpula- 

to  the  said  Anale  M.  Andrews.    The  said  tioiu  therein  contained  shall  be  well  uid 

payments  are  to  be  made  commencing  with  faithfullr  executed,  and  that  the  same  shall 

the  dale  of  this  Instrument,  and'  continujne  be  complied  wlUi  In  all  its  clauses. 

during  the   natural    life  of   the  said  Annie  "Thus  done  and  signed,  at  St.  Joseph,  ea 

U.  AndrewH,  Bublect  to  the  condttioDS  and  the  SSth  of  Januair,    A.    D.    1897.  in  tbt 

restrictions    hereinafier    enumerated,    viz.  :  preaeoce  of  0.  W.  Williams  and  E<dgar  0. 

The  payments  are  lo  be  regularly  made  as  Farrar. 

above  set  forth,  according  to  the  discretion  ol  "Witnesses:                      W.  J.  Briscoe. 

the  said  William  J.  Briscoe  of  the  general  "Q.  W.  Williams. 

good  conduct  of  the  said  Annie  M.  Andrews,  "E,  D.  Farrar." 

which  conduct  must  in  all*  respects  comport  Annie  M.  Andrews,  named  In  the  paper 

with  the  character  and  bearing  of  a  discreet,  ,igi,ed  by  Jamea  Andrews,  at  the  eame  tins 

prudent  female.            .  „  ,              ,      .  and  place  signed  the  following  instrument: 

-  The  ttid  Wi  Ham  J.  Br  K»e,  being  here  .  ^^  ^^  ^^  ^^^  ^^^^  ^    «,  .,„            ^^ 

pr^ntaccepU  this  appointment  and  trust,  the  aSd  AimleTA^S^^who  her^yd* 

'^'iK'"''*^JT^itT„f^i?^VnfFn7/ntl'5  clarS  thiTshe  aioept.  tto  above  ^^l^ 

of  the  same  according  to  its  tme   ntent  and  j     j            «tifying  and  accepting 

meaning  ;    and   I  do  further   constitute  and  ^  ^, j  appointment  of  the  «id  WilliinT 

appoint  the  said  William  J^rlscoe  my  at-  p,,^^  ^P^^  j^,j^   ^^  ^,^,„    ^^„  ^ 

torney  n-fact  to  have  »?^  rece  ve  tl«  sum  ^         ^  ^^^    ^^    jf^      ^      Siandate  U 

of  ten  thousand  dollaia  ($10,000),  to  be  held  _,,  ,,.  „_„i.i_„-      '                                   —  — 

by  him  for  the  benefit  of  the  said  Annie  M.  ii^,.^^!,*:  .„h  .i™*h    ..  h.    T~-„k  ~ 

Andrews,  subject  to  the  conditions  hereinafter  ,h.Bh\f°?!J^™  5^*?,'  ^ai^'- I'^T.SL^ 

enumerated,  -i«.  :     It  is  understood  that  the  ^*^  ^  ^^u^^hEi  Ev  n  ^^^ 

annual  payment  of  seven  hund^  dollm,  as  '' •VitnU'.'''"'"^  ^S^^^^i^- 

above  secured,  shall  be  considered  as  interest  Jq   w^Wtlliams^^           j"«ub-». 

upon  said  amount  of   ten  thousand  dollars;  .S'  n 'w.mi.  n^' 

and,  first,  it  is  provided  that  In  case  the  said  ■"■  "'  "■r™^- 
Annie  M.  Andrews  shall  hereafter  marry  and 

leave  issue,   this  amount  of   ten  thousand   ^  .  .    ._  

dollars  shall  remain  invested  as  heretofore  in  recorder  of  the  parish,  In  a  "Book  of  Wills 

the  tiands  of  said  William  J.  Briscoe,  and  and  Donations." 

the  Interest  shall  continue  to  be  paid  as  here-  On  the  1st  of  August,  IBSl,  Annie  H.  An- 

tofore  mentioned ;  and,  in  case  of  the  death  drews,  who  bad  bMome  by  marriage  Annie 

of  the  said  Annie  M.  Andrews,  such  children,  M.  Upshur,  and  whose  husband  had  died, 

legal  issue  of  her,  shall  become  possessed  of  and  her  son,  James  A.  Upshur,  an  adult,  flled 

the  above   amount  of   ten   thousand  dollars  Uieir  petition  in  the  Ninth  District  Court  for 


"Second.  It  Is  provided  that.  In  case  of  Briscoe,  who  had  died  atMUt  September,  1880, 
my  death  occurring  before  that  of  the  said  intestate,  and  bis  three  dsuehters  and  heirs- 
Annie,    the  above  amount  of  ten  thousand  at-law  and  legal  repreaeatatlve^  Mrs.  Ellsa- 


her  hands  bv  the  said  William  J.  Briscoe,  Mrs.  Betty  Scott  Goldman,  ud  their  respect- 

EroTided  only  she  shall  have  no  legal  Issue.  Ive  husbauda.     The  petition  set  forth  th* 

1  case,  however,  she  shall,  at  the  time  of  three  instruments  si^ed,   respective! j;,  br 

my  death,  have  any  child  or  children,  legal  James  Andrews,  W.  ,r  Briscoe  sod  Annie  IC 

issue  of  her  body,  that  the  provisions  hereto-  Andrews,  and  averred  as  follows :    Wiiliain 

fore  enumerated  shall  be  strictly  adhered  to.  J.  Briscoe  received  from  Jamea  Andrews  the 

"  And,  third.  It  is  provided  that,  in  case  sum  of  |]0, 000.  and  paid  to  the  female  plain- 

of  the  death  of  the  said  Annie  H.  Andrews  tiff  annually  $700,  until  about  January,  1881. 

without  legal  Issue  of   her  body  surviving.  On  Februa^  2A,  1806,  Briscoe,  to  secure  ths 

then  the  atwve  sum  of  ten  thousand  dollars  paymeut   of    his   Qve   promissory   notes   fcs 

shall  revert  to  me,  my  heirs  or  assigns.  |10,000  each,   given  for  borrowed    money, 

"Thus  done  and  signed,  at  St.  Joseph,   in  mortgaged  to  Oiveo,  Watta  ft  Co.,   of  KeW 

said  parish  and  State,  this  25th  day  of  Jan-  Orleans,   all  the  propNty  owned  by  him, 

uary.  A.  D.  1BS7,  in  presence  of  Oeo.  W,  consisting  of  a  cotton  plantation  in  the  Parish 

WilliamB  and   Edgar  D.   Farrar,   competent  of  Tensas,  known  as  the  Hound  plantation, 

witnesses.  embracing  4.807  acree,  with  all  the  growing 

"James  Andrews.  crops,  buildings,  household  furniture,  ma. 

"G.  W.  Williams,  chlnory,  com,  stock,   fodder,   hay   and  all 

"E.  D.  Farrar."  other  appurtenances.    On  November  29, 1861, 

rt-  i-h^  ..^    j„         .1  »    .1.    .  _..  ^..u..  he  intermarried  with  the  defendant  Mary  B,  IMI 

R..^Sl^Sl\h7f„Zi?l^:f«^rJt?^'  Csstleman.     On  January  U.  1B68.  Mia.  kil- 

Briscoe  signed  tbe  following  instrument :  ^^  Gregory,  as  holdw  of  uWof  the  flvs 

"And   now  to  these  presents  also  comes  cotes  secured  by  said  mortgage,  instituted 

William  J.  Briscoe,  who  accepts  this  man-  luit  thereon  against  Briscoe,  and  on  March 

date  in  all    its  clauses,  and  binds  himself  7,  1868,  caused  the  property  described  in  it 

faithfully  to  carry  the  same  into  effect,  and  Ui  be  adjudicated  to  her  for  $30,000.    On 
9U  Its  D.  S. 


189a 


Upbhttb  y.  Bribcob. 


86&-879 


April  1, 1868,  Briscoe  was  adiudged  a  bank- 
rupt, and  was  duly  discharged  December  19, 
1868.  The  petition  states  that  duly  certified 
copies  of  the  proceedings  in  bankruptcy  are 
annexed  to  it,  but  they  are  not  found  in  the 
record.  On  Noyember  18, 1868,  the  defendant 
Hary  E.  Castleman  instituted  suit  against 
her  husband,  Briscoe,  for  a  separation  of 
prcg^erty,  and  a  judgment  was  entered  on  the 
«ame  day  decreeing  her  to  be  separate  in 
property  from  her  husband,  and  dissolving 
the  community  of  acquests  and  gains  between 
them.  On  December  12,  1868,  Mrs.  Mildied 
Gregory,  for  the  consideration  of  $4,517.82 
in  cash  and  (25,000  in  notes,  conveycKl  to 
Mary  E.  Castleman  the  Mound  plantation, 
together  with  all  the  growing  crops,  stock, 
material  and  other  property  acquired  by  her 
«t  the  sheriff's  sale.  Briscoe  at  his  aeath 
left  no  other  property.  The  female  plaintiff 
was  married  in  July,  1858,  and  the  other 
plaintiff,  the  sole  issue  of  such  marriage, 
was  bom  in  1859.  James  Andrews  died  about 
January,  1860,  and  by  the  terms  of  the  con- 
stitution of  mandate,  the  female  plaintiff 
then  haying  one  child,  the  said  sum  of 
$10,000  was  to  remain  invested  in  the  hands 
of  Briscoe,  the  interest  to  continue  to  be  paid 
to  her ;  but  she  had  not  received  from  Briscoe 
«ny  part  of  the  principal,  nor  any  part  of 
the  stipulated  interest  since  about  April, 
1867,  and  there  is  now  due  to  the  plaintiffs, 
to  be  paid  from  the  property  and  effects  of 
Briscoe,  wherever  found,  the  sum  of  $10,000, 
with  arrears  of  interest  at  the  rate  of  $700 
per  year  since  January  1,  1861,  less  the  sum 
of  about  $700  paid  about  April,  1867,  with 
legal  interest  on  the  stipulated  annual  pay- 
ments of  $700,  from  January  1  of  each  year, 
from  the  year  1862,  inclusive.  The  con- 
veyance of  the  proper^  by  Mrs.  Mildred 
Gregory  to  Mary  E.  Castleman,  December 
12,  1868,  was  a  fraudulent  simulation,  con- 
trived and  intended  by  Briscoe  to  defraud 
the  plaintiffs  and  to  defeat  the  execution  of 
the  trust,  and  Mary  E.  Castleman  received 
the  title  of  the  property  for  the  use  of  Bris- 
coe, who  paid  the  consideration  expressed 
therefor  and  continued  in  possession  of  the 
property.  He  procured  Mrs.  Mildred  Greg- 
ory, a  preferred  creditor,  to  provoke  the 
•eizure  and  sale  of  all  his  property  and  ac- 
cept the  adjudication  thereof,  and  he  then 
made  a  surrender  in  bankruptcy,  and  was 
adjudicated  a  bankrupt  and  discharged.  He 
then  procured  Mary  E.  Castleman  to  obtain 
the  judgment  of  separation,  and  Mis.  Mildred 
Gregory  to  convey  the  entire  property  to  her. 
Briscoe,  up  to  the  time  of  his  death,  retained 
the  exclusive  control  of  the  property  and  of 
the  business  relating  to  it,  and  himself  paid 
to  Mrs.  Gregory  the  said  sum  of  $4,517.82, 
from  the  proceeds  of  the  crops  of  1868.  The 
plaintiffs  very  recently,  for  the  first  time, 
have  been  informed  that  Briscoe  procured  the 
conveyance  of  the  property  to  Mary  E.  Castle- 
man with  the  intent  to  defraud  them  and 
prevent  the  enforcement  of  the  trust.  The 
prayer  of  the  petition  is,  that  the  defendants 
pay  to  the  plaintiffs  the  sum  of  $10,000, 
with  7  per  cent  per  annum  interest  from 
January  1,  1861,  less  the  sum  of  $700  paid 
about  April  1,  1867,  with  5  per  cent  per  an- 
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num  interest  on  each  annual  payment  of 
$700,  from.  January  1  of  each  year,  from  the 
year  1862,  inclusive ;  that  tlie  conveyance  of 
December  12,  1868,  be  declared  simulated 
and  fraudulent,  and  the  property  be  declared 
to  be  the  property  of  the  estate  of  Briscoe 
and  subject  to  the  payment  of  his  debts  and 
obligations;  and  for  general  relief. 

Mary  E.  Castleman,  by  the  name  of  Mary 
E.  Briscoe,  filed  exceptions  to  the  petition, 
also  an  answer,  which  set  up  as  a  defense 
the  discharge  of  Briscoe  in  bankruptcy,  with 
other  defenses.  Mrs.  Gk)ldman  and  her  hus- 
band answered  the  petition,  but  did  not  set 
up  the  discharge*in  bankruptcy. 

In  November,  1882,  the  plaintiffs  filed  an 
amendment  to  their  original  petition,  add- 
ing further  allegations  intendea  to  show  that 
the  transfer  of  the  property  from  Briscoe  to 
his  wife  was  void ;  that  at  least  one  undivided 
half  of  it  belonged  to  his  succession,  subject 
to  a  settlement  of  the  community  between  him 
and  his  wife;  and  that  the  pretended  judg- 
ment of  separation  was  a  nullity. 

Mary  E.  JBriscoe  (now  Mary  sT.  Castleman) 
answered  the  amended  petition,  and  reaffirmed 
all  the  averments  of  her  original  answer. 
She  also  pleaded  a  prescription  of  five  years. 
Mrs.  Goldman  and  her  husband,  for  answer 
to  the  amended  petition,  adopted  all  ^e  al- 
legations of  their  original  answer,  but  did 
not  plead  the  discharge  in  bankruptcy.  Mrs. 
Clinton  and  her  husband  and  Mrs.  Chamber- 
lain and  her  husband  answered  the  petition 
and  amended  petition,  but  did  not  set  up  the 
discharge  in  bankruptcy. 

The  case  was  tried  by  the  district  court, 
which  entered  a  judgment  in  favor  of  Mary 
E.  Briscoe,  and  aidjuaged  a  recovezr  in  favor 
of  the  plaintiffs  against  the  heirs  of  Briscoe, 
for  $700  annually  from  January  1,  1872, 
with  5  per  cent  interest,  as  claimed,  and 
costs,  restricting  the  judgment  as  to  those 
sums  to  the  property  and  effects  of  the  suc- 
cession of  Briscoe,  wherever  found,  reserving 
the  right  to  his  heirs  to  renounce  or  accept 
the  succession,  with  the  benefit  of  inventory 
thereafter,  and  rejecting  the  demand  of  the 
plaintiffs  for  $10,000,  set  out  in  the  petition, 
as  premature  in  respect  to  the  heirs  of  Briscoe. 

The  plaintiffs  appealed  from  this  Judgment 
to  the  Supreme  Court  of  Louisiana.  The 
opinion  of  that  court  was  given  May  19,  1884, 
by  Mr.  Juitiee  Manning,  and  is  reported  in  87 
La.  Ann.  188.  It  considered  the  question 
whether  the  obligation  assumed  by  Briscoe 
was  fiduciary,  within  the  meaning  of  section 
88  of  the  Bankruptcy  Act  of  March  2,  1867, 
chap.  176  (14  Stat.  588) ,  which  is  the  Statute 
applicable  to  the  present  case,  and  reads  as 
follows :  **  That  no  debt  created  by  the  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  act- 
inir  in  any  fiduciary  character,  shall  be  dis- 
charged under  tiiis  Act ;  but  the  debt  may  be 
proved,  and  the  dividend  thereon  shall  be  a 
payment  on  account  of  said  debt;  and  no 
discharge  granted  under  this  Act  shall  re- 
lease, discharge  or  affect  any  person  liable 
for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser. 
surety  or  otherwise."  The  court  arrived  at 
the  conclusion  that  the  instrument  signed  by 

98S 


[37: 


865-879 


SUPREMB  COUBT  OF  TBB  UnITSD  STATBtb 


Oct.  Tsn^ 


Andrews  created  a  trust;  that  the  debt  of 
Briscoe  to  the  plaintiffs  was  a  debt  created 
by  him  while  acting  in  a  fiduciary  character, 

[S7S]  within  the  meaning  of  section  88;  and  that 
his  discharge  in  bankruptcy  did  not  affect 
his  liability  for  the  obligation  which  he  as- 
sumed. 

On  the  same  day,  the  court  entered  a  judg- 
ment reversing  the  Judgment  of  the  district 
court  in  these  particulars:  "That,  instead 
of  rejecting  the  plaintiffs'  demand  the  same 
is  maintained,  and  the  sales  and  convejrances 
by  which  Mildred  Gregory  received  title  to 
the  Mound  plantation  and  its  appurtenances 
from  the  sheriff,  and  by  whith  sne  afterwards 
conveyed  title  to  Mary  E.  Briscoe,  are  an- 
nulled, canceled  and  set  aside,  and  the  prop- 
erty thus  conveyed  is  declfured  to  belong  to 
the  succession  of  William  J.  Briscoe,  and  to 
be  liable  to  plaintiffs  herein  for  the  satisfac- 
tion of  this  judgment ;"  that  the  plaintiffs 
recover  of  the  succession  of  Briscoe  $700, 
with  6  per  cent  interest  thereon  from  Janu- 
ary 1,  1872,  and  the  same  sum  with  the  same 
interest  from  January  1  of  each  succeeding 
year  until  paid,  and  the  further  sum  of 
$10,000,  and  costs  of  suit;  and  that  in  other 
respects  the  iudgment  be  affirmed.  Five  days 
afterwards  the  heirs  of  Briscoe  applied  for  a 
rehearing,  which  was  granted,  and  the  case 
was  argued  orally  in  I^vember,  1884. 

On  thd  16th  of  March,  1885,  the  court  filed 
an  opinion,  delivered  by  Mr,  Justice  Fenner, 
reported  in  87  La.  Ann.  148,  and  concurred 
in  b^  Mr,  Justice  Manning  in  n  separate 
opinion.  87  La.  Ann.  154.  The  court  held, 
in  regard  to  the  discharge  .in  bankruptcy, 
that  the  decision  of  this  court  in  HenTuquin 
V.  Clem,  111  U.  8.  676  [28:  565],  made  since 
the  original  opinion  and  judgment,  had  al- 
tered its  conclusions  as  to  the  effect  of  such 
discharge.  It  also  cited  the  cases  of  Chap- 
man V.  ForgyiK  43  U.  8.  2  How.  202  [11 : 
2861 ;  Neal  v.  Clark,  W  U.  8.  704  [24 :  586], 
and  Wolfy,  Btix,  99  U.  8.  1  [25:  809],  as 
showing  that  its  former  conclusion  was  erro- 
neous ;  and  held  that  the  debt  of  Briscoe  was 
not  created  by  him  while  acting  in  a  fidu- 
ciary character.  The  views  it  announced 
were  as  follows:  ''Andrews  delivered  to 
Briscoe  $10,000,  for  which  Briscoe  obligated 
himself  to  pay  seven  per  cent  interest  an- 
nually. This  interest  was  to  be  paid  to 
Annie  M.  Andrews,  during  her  life  or  that 
of  Briscoe,  with  the  discretion,  however,  of 
withholding  it  from  her  in  case  of  her  im- 
proper deportment.  But  the  obligation  to 
pay   the  interest   was  nevertheless   absolute 

878]  and  unconditional,  and  if  he  judged  Annie 
M.  Andrews  unworthy  to  receive  it,  it  would 
have  remained  as  a  debt  due  to  the  ultimate 
beneficiary  of  the  capital.  This  is  apparent 
from  the  absence  of  any  indication  of  a  pur- 
I>ose  to  let  Briscoe  have  the  use  of  the  money 
without  interest,  and  from  the  incongruity 
of  construing  otherwise  the  discretion  con- 
fided to  him  of  judging  of  her  worthiness  to 
receive  it;  for  if,  by  deciding  against  the 
propriety  of  her  conduct,  he  could  absolve 
himself  from  the  obligation  of  paying  the 
interest  at  all,  it  would  create  an  antagonism 
between  his  duty  and  his  interest,  which 
could  find  no  support  in  a  rational  interpre- 
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tation  of  the  writing.  Therefore,  we  lay, 
he  was  absolutely  ana  unconditionally  bound 
to  pay  interest  on  the  money  as  long  as  he 
held  it.  This,  unquestionably,  implied  tht 
right  to  use  the  money,  and  to  use  it  as  hit 
own ;  for  no  authority  is  given  to  make  par- 
ticular investmenta  of  it  for  account  of  the 
beneficiary,  and  such  investments  would  havt 
been  at  his  own  exclusive  risk ;  and  if  un- 
fortunate, however  prudently  made,  tBey 
would  have  fumi^ed  him  no  excuse  for  non- 
payment of  either  principal  or  interest.  li 
imposed  the  further  obligation  of  returning 
the  $10,000  (together,  as  we  have  shown, 
with  any  unpaid  interest)  to  the  beneficiary 
named,  or  to  Briscoe  or  his  heirs  or  assigns, 
in  certain  definite  contingencies  named  and 
not  necessary  here  to  detail.  Such  is  the 
plain  import  of  the  provisions  of  the  so-called 
trust '  "  It  said  that  the  trust  reposed  ia 
Briscoe  was  a  trust  simply  in  his  ''punctu- 
ality'' and  "integrity,"  the  same  trust  which 
lies  at  the  base  oi  every  agency  and  of  every 
loan  or  other  credit;  uiat  the  fact  that  tM 
trust  was  expressed  in  the  instrument  added 
nothing  to  its  nature,  force  or  effect ;  and  that 
if  the  word  "trust"  had  not  been  used,  it 
would,  nevertheless,  have  been  implied  in 
identical  measure  and  strength. 

On  the  same  day,  the  court  entered  a  Judg- 
ment revoking  and  setting  aside  its  fcnmer 
judgment,  ana  amending  the  Judgment  of 
the  district  court  so  as  to  condenm  the  suc- 
cession of  Briscoe  to  pay  to  the  plaintiffs  tbs 
sum  of  $700,  with  five  per  cent  interest  from 
January  1,  1872,  and  the  same  sum  with  liks 
interest  for  each  succeeding  year,  and  ths 
further  sum  of  $10,000  and  costs  of  suit,  snd  F 
affirming  the  judgment  in  all  other  respects^ 
including  the  limitations  on  the  moneyed 
judgment,  the  plaintiffs  to  i>ay  tlie  costs  of 
the  appeal. 

The  plaintiffs  have  sued  out  a  writ  of  error 
from  this  court,  and  have  assi^ed  as  erron 
that  the  Supreme  Court  of  Louisiana  erred  in 
deciding  (1)  that  Mrs.  Briscoe  could  pletd 
the  dis<3iarge  in  bankrupU^  of  her  husband, 
and  (2)  that  the  obligation  of  Briscoe  wai 
affected  by  his  discharge  in  bankruptcy.         ^ 

In  regard  to  the  character  of  the  obligatioa  r 
assumed  by  Briscoe,  we  concur  with  the  views 
of  the  Supreme  Court  of  Louisiana  in  its 
second  opinion.  By  the  instrument  signed 
on  the  25th  of  January,  1857,  the  relation  of 
debtor  and  creditor  was  created  between  Bris- 
coe and  the  beneficiaries.  It  was  stated  ex- 
pressly that  the  annual  payment  of  $700  wai 
to  "be  considered  as  interest  upon  the  ssid 
amount  of  $10,000 ;"  and  that,  in  case  Annie 
M.  Andrews  should  marry  and  leave  iarae^ 
the  $10,000  should  remain  invested  as  there- 
tofore in  the  hands  of  Briscoe,  and  the  *  in- 
terest" ^ould  continue  to  be  piaid  as  thereto- 
fore mentioned.  These  terms  made  Brisoot 
the  owner  of  the  $10,000  in  his  own  right 
He  had  the  right  to  use  the  money  in  sny 
way  he  thought  proper.  Presumably,  he 
could  not  pay  interest  on  it  unless  he  invested 
it.  The  right  to  use  it  in  any  way  he  thought 
proper  was  repugnant  to  the  idea  of  any 
nduciary  relation  to  the  money,  for  there 
was  no  obli|;ation  upon  him  to  keep  it  sept- 
rate  from  his  own  money,  or  to  put  upon  it 
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any  marks  of  identification  or  to  invest  it  in 
any  particular  securities.  The  statement  in 
the  paper  signed  by  Andrews,  that  Briscoe 
accepts  Uie  **  trust, "  the  statement  in  the  paper 
signed  by  Briscoe,  that  he  accepts  the  ''man- 
date," and  the  statement  in  the  paper  signed 
by  Annie  M.  Andrews,  that  she  accepts  the  ap- 
pointment of  Briscoe  **  as  her  trustee, "  do  not 
create  a  **  trust"  in  its  technical  sense,  or  make 
the  debt  of  Briscoe  one  created  by  him  while 
acting  in  a  ''fiduciary  character.  The  rela- 
tion created  was  merely  the  usual  one  of  con- 
tract between  debtor  and  creditor.  Within 
the  meaning  of  the  exception  in  the  Bank- 
ruptcy Act,  a  debt  is  not  created  by  a  person 
while  acting  in  a  "fiduciary  character," 
merely  because  it  is  created  under  circum- 
stances in  which  trust  or  confidence  is  reposed 
in  the  debtor,  in  the  popular  sense  of  those 
terras. 

The  case  of  Chapman  ▼.  Fbrsvth,  43  U.  8. 
2  How.  202  [11 :  286],  arose  under  the  Bank- 
ruptcy Act  of  August  19,  1841,  chap.  9  (6 
Stat.  440) ,  the  first  section  of  which  provided 
for  the  discharge  from  debts  "which  shall 
not  have  been  created  in  consequence  of  a 
defalcation  as  a  public  officer,  or  as  executor, 
administrator,  guardian  or  trustee,  or  while 
a-i  acting  in  any  other  fiduciary  capacity."  In 
-*  that  case,  it  was  said  that  the  exception  ap- 

glied  to  the  debts  and  not  to  the  person,  if 
e  owed  other  debts;  and  that,  if  the  Act 
embraced,  as  a  fiduciary  debt,  the  debt  of  a 
factor  who  retains  the  money  of  his  principal, 
it  would  be  difficult  to  limit  its  application. 
The  court  added :  "  It  must  include  all  debts 
arising  from  agencies,  and  indeed  all  cases 
where  the  law  unplies  an  obligation  from  the 
trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on 
which  the  law  could  operate.  In  almost  all 
the  commercial  transactions  of  the  coimtry, 
confidence  is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  ana  a  violation  of 
these  is,  in  a  commercial  sense,  a  disregard 
of  a  trust.  But  this  is  not  the  relation  spoken 
of  in  the  first  section  of  the  Act.  The  cases 
enumerated,  'the  defalcation  of  a  public 
oflScer, *  'executor,'  'administrator,'  'guard- 
ian' or  'trustee,'  are  not  cases  of  implied, 
but  special,  trusts,  and  the  'other  fiduciary 
capacity'  mentioned  must  mean  the  same  class 
of  trusts.  The  Act  speaks  of  technical  trusts, 
and  not  those  which  the  law  implies  from  the 
contract.  A  factor  is  not,  therefore,  within 
the  Act." 

The  construction  by  this  court  of  section 
88  of  the  Bankruptcy  Act  of  1867  has  been 
follows : 


In  Neal  v.  Clark,  96  U.  B.  704  [24:  686], 
the  question  was  as  to  the  meaning  of  the 
expression  in  that  section,  of  the  exception 
of  a  debt  created  by  "  the  fraud"  of  the  bank- 
rupt ;  and  it  was  held  that  the  "  fraud"  re- 
ferred to  in  that  section  meant  positive  fraud, 
or  fraud  in  fact,  involving  moral  turpitude 
or  intentional  wrong,  as  does  "embezzle- 
ment," with  which  "fraud"  was  directly  as- 
sociated in  the  section,  and  not  implied  fraud 
or  fraud  in  law,  which  might  exist  without 
the  imputation  of  bad  faith  or  immorality. 

In  Wol/Y.  Stix,  99  U.  S.  1  [25:  309],  the 
case  of  lieal  v.    Clark  was  approved ;  and  it 
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was  held  that  the  "fraud"  intended  by  section 
33  of  the  Act  of  1867  did  not  include  such 
fraud  as  the  law  implied  from  the  purchase 
of  property  from  a  debtor  with  the  intent  by 
him  thereby  to  hinder  and  delay  his  creditors 
in  the  collection  of  their  debts. 

In  Emnequin  v.  Clews,  111  U.  8.  676  [28 : 
666],  it  was  held  that  one  hypothecating,  to  [87^ 
secure  a  debt  due  from  himself,  securities 
which  had  been  pledged  to  him  to  secure  the 
obligation  of  another  to  him,  and  failing  to 
return  them  when  the  latter  obligation  was 
discharged,  did  not  create  thereby  a  debt  by 
fraud,  or  in  a  fiduciary  character,  so  that 
such  debt  was  excepted  by  section  88  of  the 
Act  of  1867  from  the  operation  of  a  discharge 
in  bankruptcy.  Mr,  justice  Bradley,  deliv- 
ering the  opinion  of  the  court,  said :  "  There 
is  no  more — there  is  not  so  much-— of  the 
character  of  trustee  in  one  who  holds  col- 
lateral securities  for  a  debt  as  in  one  who 
receives  money  from  the  sale  of  his  princi- 
pal's property— money  which  belongs  to  his 
principal  alone,  and  not  to  him,  and  which 
it  is  his  duty  to  turn  over  to  his  principal 
without  delay.  The  creditor  who  holds  % 
collateral,  holds  it  for  his  own  benefit  under 
contract.  He  is  in  no  sense  a  trustee.  His 
contract  binds  him  to  return  it  when  its  pur- 
pose as  security  is  fulfilled;  but  if  he  fails 
to  do  so,  it  is  only  a  breach  of  contract  and 
not  a  breach  of  trust. " 

In  PaXmer  v.  ffussey,  119  U.  8.  96  [80 1 
862],  the  case  of  Eenneoutn  t.  Clews  was 
affirmed  and  followed,  in  holdinir,  on  similar 
facts,  that  there  was  no  such  fraud  in  the 
creation  of  the  debt,  and  no  such  trust  in  re- 
spect to  the  possession  of  the  securities,  as  to 
bar  the  operation  of  a  discharge  in  bank- 
ruptcv.  Bee  also  Strang  v.  Bradner,  114  U. 
8.  66S  [29 :  248]  ;  NcbU  v.  Hammond,  129  U. 
8.  65  [32 :  6211,  and  Ames  v.  Moir,  188  U. 
8.  806  [84:  961  J,  decided  herewith. 

There  is  no  appreciable  distinction  between 
the  failure  of  the  bankers  to  return  the  col- 
laterals, in  Hennequin  v.  Clews,  and  the  fail- 
ure of  Briscoe  to  pay  the  interest  in  question. 

In  Cronan  v.  Cutting,  104  Mass.  245,  it  was 
held  that  the  provision  of  section  88  of  the 
Bankruptcy  Act  of  1867,  excepting  from  the 
effect  of  a  discharge  debts  created  by  the 
bankrupt  while  acting  in  any  fiduciary  char- 
acter, aid  not  include  the  oblij^ation  of  a. 
creditor,  to  whom  the  debtor  delivered  prop- 
erty with  directions  to  sell  it  and  apply  in 
satisfaction  of  the  debt  so  much  of  the  pro- 
ceeds as  might  be  necessary  for  the  purpose, 
to  pay  over  to  the  debtor  the  balance  of  the 
proceeds  of  the  sale  remaining  after  such 
satisfaction ;  but  rather  implied  a  fiduciary 
relation  existing  previously  to,  or  indepena- 
ently  of,  the  transaction  from  which  the  ex-  [378 
cepted  debt  arose ;  and  that,  if  such  an  obli- 
gation constituted  a  fiduciary  relation  such 
as  the  Statute  contemplated,  almost  all  pe- 
cuniary  obligations,  especially  those  im- 
plied by  law,  would  be  included  in  the  ex- 
emption. The  court  said:  "The  debt,  in 
this  case,  arose  exclusively  out  of  a  sin.i^le 
transaction  between  the  parties.  Its  creation 
involved  no  element  other  than  that  of  con- 
tract. The  existence  of  the  liability  did  not 
spring  from  any  breach  of  trust.    The  only 
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defoult  consisted  In  the  nonp^ment  of  the  At  the  time  the  alleged  fnudulent  tmwte 

bnUnce  due  to  the  plaintiff,  after  aatlsfvlng  was  made,    and  to    all    defenws   nnilti^ 

the  punKMe  of  the  pledge.     The  debt  did  not  therefrom.     She  Is  entitled  to  plead  the  dla- 

result  from,  but  preceded,  tbikt  default."    In  cbarre  In  her  own  defense,  and  cannot  be 

tbe  present  case,  the  debt  of  Briscoe  preceded  depriTed  of  its  benefit  by  the  fsilnra  of  Ui 

bis  default,  and  wu  not  created  by  his  fall-  heirs  to  plead  it.     Bee  aJao  Botti  t.  AMm, 

ure  to  carry  out  the  provisions  of  the  man-  10  B.  Hon.  4!S2,  490. 

date.  Jv^pamt  i^^lrmsd. 

It  Is  to  tw  noted  that  the  language  of  sec- 
tion 88  of  the  Act  of  18ST  excepts  debts  created  — -— 

by  the  bankrupt  "while  acting  in  any  Ddu-  ■ari-oTia     t                              ' 

Ciary  character;'   and  the   language   would  •■  M.  NORTH,  Afpt., 

seem  to  apply  only  to  a  debt  created  by  a  *■ 

Seraon  who  was  already  a  fiduciary  when  the  AITDRSW  PETEBS. 
ebt  wsB  created.     In  this  view,  it  was  laid 

in   Oronan  v.  OutliTig,  tupra;    "We  are  In-  OJee a 0. BepoKert ea. *n-«BJ 
■cllned  to  the  opinion  that  the  phrase  Implies 

a  fiduciary  relation  existing  previously  to.  Suit  in  eguitp  to  mtrain  laktt^  pfntrtmlm 

or  independentlT  of,  the  particular  transac-  »heriff--iiMitumal  finding*  qf  fae 

tion  from  which  the  debt  srisea._    The  col-  vhanoroptr  dtfmdant—<iUiim  a 

location  tends  to  favor  this  tnterpretatioo.  peaifivm  TUrttarg. 
If  the  phrase 'while  acting,' etc.,  be  referred 

to  that  which  immediately  precedes,   it  Im-  l   Aiult  In  equity  mar  ba  n 

ilies  something  in  the  nature  of  defalcation.  iherlffto  reatndn  him  from  ■ 

^f   it  be  referred  to  the  fir^t  branch  of   tbe  or  inteTferlng  with  property  of  plalntUtai 

«roTialon,  its  associatloa  with  fraud  and  em-  removlnB  the  property  attaobed.  where  tte  tak- 

ezzlement  carries  the  Implication  of  a  debt  '°«  '"^  removinj  or  ths  prwertj-wooldte— 

growing  out  of   some  fraudulent  misappro-  HrepaMMe  inlnrT  ■          ~"~  *"  -•-•—" 

priation.  or,  at  least,  breach  of  trust."  ""l^f^J^il!" 

ItiB  alBoassiKned   for  error  that  the  plea  ™<*»'>lt"ou«"<" 
■ot   the  discharge  of  Briscoe  In  bankruptcy 
was  personal  to  him  and  his  representatives, 

and  could  notavall  his  widow;  and  the  MM  ^  iu„™„™,™v«-«.«..n 

of  Mov^  T.  Dtv>ey     08  U    H    801  [36 :  mi.  onii«lon  to  ale  Dndtng.  of  tenia,  ]■ 

le  relied  on  to  sustain  this  Tiew.     But  it  1i  in^beoientaied.kameralrTeaiilantywhlAlhs 

not  applicable.     In  that  case  the  bankrupt,  court  has  authorl^  *-  "- '^ '- 

after    bis    discharge,     confessed    Judgment  dlttonal  flndlnos  m 

founded  aa  debts  which  existed  prior  to  his  ot  exoepuona  la  se 

discharge,  and  the  suit  was  brought  to  reach  t,  A  niit  in  eqnitr                   _, 

propert/  which  had  been  conveyed  by  him  taUng  propertr  of  plaintiff,  on  (rotm*  MUr- 

to  the  defendants,  before  his  bankruptcy.  In  ln«  relief  In  equltr,  mar  ba  eommeoeed  a^Ut 

fraud  of  his  creditors.     The  defendants  other  the  ■herig  who  'i^_"*^5j^^  ™™-.*-~j 

than  the  bankrupt  pleaded  the  dischar  '   """                    -•       -            — 
bankruptcy,  ana  he  failed  to  answer. 
court  held  that,  so  far  aa  the  discharge 


fi 


™_™_...^  ._  _--j  -__,.^_.  r----;--  ~  —-      ^nn  of  injuaoOon  to  restrain  the  eoaUaMl 

banfaTiyt,   and  did  not  avaU  torelease  Uie      .,m,ng^o,,„n,u,aitlinot««ntlalthat«h.ph*- 

OttB  In  the  writs  tia  Joined  as  parttea  defeodail 

where  It  doss  not  appear  that  tlMr  adTtaed  « 

directed  the  ihtsriff  to  aelM  tlie  propertr. 

'   B.   The  BoabUnK  Aot  admlttloB  tile  two  Dakota, 

__ .    .  „        ...        Hontana  and  Washlnffton  Territoils  as  8taM 

Uoreover,  in  Moyer  y.  Deaey,  the  transfer  of      authoriaM  tlila  court  to  hear  and  determlna^ 

property  which  was  attacked  took  place  prior      peals  bom  tbe  Supreme  Oonrts  of  mob  IMh 

to  the  bankruptcy,  while  that  assailed  in  the      torle^ 

present  case  was  made  Bubsequently  thereto,  [No.   118l] 

flo  far  as  Mrs.  Briscoe  is  concemed  ;  and  in  Arfutd  Jan.  IS,  1891.       Utddtd  Aft.  t,  lAL 


that  case  the  Judgments  which  were  rendered 

"e  debtor  subsequently  to  the  dis-        

„ TC  founded  on  debts  which  existed  A  Court  of  the  TerrttdiT  of  Dakota,  aflinniM 

prior  to  the  discharge.    Therefore,  the  at-  a  Judgment  of  a  District  Ooort  of  that  Tent 


«harge  were  founded  on  debts  which  existed  il  Court  of  Oke  Territory  of  Di^ota,al 

prior  to  the  discharge.    Therefore,  the  at-  a  Judgment  of  a  District  Ooort  of  tba 

tacking  creditors  In  that  case  were  creditors  tory  enjoining  the  sheriff  in  Uncoln  Coontyli 

at  the  date  of  the  fraudulent  transfer,  and  that  State  from  interfering  or  meddling  wift 

remained  such,  by  the  subsequent  Judgments,  certain  goods  which  be  bad  levied  npon  tat 

at  the  date  they  brought  their  suit  to  set  aside  seized  and  from  agaiD  seizing  and  lovjuig  npoi 

the  fraudulent  transfer.    But  In  the  present  the  same  property.    Jffirnud. 

case  the  transfer  to  Mrs.  Briscoe  took  place  ■„,  _■- — — ,  .„,j„,i_j_i,.«n-..»»fc*rt -ti^ 

after  the  bankruptcy,  and  the  debts  here  sued  "^S^  w taSto^1«J2^S! 

«n  were  barrrf    and  Uiey  were  not  revived  ^,  ^  j^iadtettoi  of  •»««»  «>  «strwte  trawM 

by  Judgments  taken  subsequently  to  the  dis-  „^  wrvnoi.  see  nota  to  NorUtvo  Ind.  S.  Oo.  *■ 

charge.     As  she  derived  her  title,  as  is  al-  uiohUaD  Oeet.  S.  Co.,  11:  STl. 

leged,   from  Briscoe,  she   Is  entitled   to  the  ju(oruccaarvi)art<«ite«4i*ttv,aaa  nsCa  to  Hk- 

fuTl  benefit  of  the  position  In  which  he  stood  shallv.  Beverier.fc*). 

MA  in  D.& 


1880. 
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(J       Statement  by  Mr.  Jtutiee  Lamart 

This  suit  was  broueht  in  November,  1888, 
by  Andrew  Peters  against  J.  M.  North,  sheriff 
oi  Lincoln  County,  Dakota  Territory  (now  in 
the  State  of  South  Dakota),  in  a  district 
court  of  that  Territory,  to  compel  the  defend- 
ant to  surrender  certain  merchandise  which  he 
had  seized  and  levied  upon  as  the  property 
of  the  firm  of  P.  M.  Lund  &  Co.,  and  to 
restrain  and  enjoin  him  from  again  seizing 
and  levying  upon  the  same  property  as  the 
property  of  that  firm,  all  of  which  the  plain- 
tiff himself  claimed  to  own. 
The  amended  complaint  alleged  that  plain- 

3]  tiff  was,  and  since  November  12,  1883,  had 
been,  the  owner  of  a  stock  of  merchandise 
worth  $10,000,  which  was  situated  in  a  store 
lately  occupied  by  P.  M.  Lund  &  Co.  in  Can- 
ton, Dakota  Territory ;  that  on  November  16, 
1888,  the  clerk  of  the  court  in  which  this  suit 
was  brought  issued  pretended  and  informal 
writs  of  attachment  against  the  property  of 
Lund  &  Co. ,  and  was  about  to  issue  many  more 
euch  writs  for  the  purpose  of  annoying  and 
vexing  plaintiff ;  that  the  defendant,  the  sher- 
iff of  the  county,  had  maliciously  and  exces- 
sively levied  those  writs  upon  the  property 
of  plaintiff  above  described,  well  knowing 
it  to  be  plaintiff's  property,  and  threatened 
to  levy  many  more,  and  had  entered  into  a 
conspiracy  with  divers  persons  to  annoy,  op- 
press and  defraud  the  plaintiff ;  that  neither 
said  Lund  &  Co.  nor  anyone  else  but  plain- 
tiff had  any  right,  title  or  interest  in  and  to 
said  property ;  that  the  property  levied  upon 
had  been  purchased  for  the  current  season, 
and  was  oi  a  perishable  nature ;  that  plain- 
tiff had  to  borrow  some  money  in  oraer  to 
make  the  purchase,  and  depended  on  his  sales 
to  repay  the  same ;  that  he  was  an  old  man, 
with  a  family  partly  dependent  upon  him  for 
support,  and  had  always  borne  a  good  name 
and  credit,  which  was  about  to  be  destroyed 
by  the  acts  of  the  defendant,  complained  of : 
that  unless  the  sheriff  was  restrained  from 
levying  those  writs,  irreparable  iniuir  and 
•damage  would  result  to  him ;  that  he  feared 
he  would  not  be  able  to  give  the  bonds  re- 
•quired  to  retake  the  property ;  that  the  sher- 
iff's official  bond  was  inadequate  to  afford 
him  protection ;  that  if  he  was  not  allowed  to 
pursue  his  business  peaceably,  the  injury  to 
Dim  could  not  be  amply  compensated  in  dam- 
ages; that  the  property  was  situated  in  a 
wooden  building,  amongst  a  row  of  similar 
buildings,  and  was  insured  for  $8,000;  that, 
by  reason  of  the  premises,  the  insurance  com- 
panies were  about  to  cancel  said  insurance  and 
•other  companies  would  refuse  to  carry  the 
risk,  by  reason  of  the  litigation ;  that  if  the 
property  should  be  destroyed  by  fire,  great  and 
irreparable  damage  would  result  to  the  plain- 
tiff ;  that  plaintiff  was  the  bona  fide  owner  of 
the  property  levied  upon,  having  purchased  it 
from  Lund  <&  Co.,  together  with  the  good- 
will and  trade  of  that  firm,  for  a  valuable 

I]  consideration,  and  before  purchasing  caused 
the  records  of  the  county  to  be  searched  to  as- 
certain whether  there  were  any  claims,  liens 
or  incumbrances  against  the  property ;  and 
that  the  records  were  clear  rroni  any  such 
claims  or  liens,  and  Lund  &  Co.  informed 
plaintiff  that  there  was  nothing  due  for  the 


property,  but  that  the  same  was  free  and 
clear. 

The  prayer  of  the  bill  was  for  an  injunc- 
tion to  restrain  the  defendant,  or  anyone  act- 
ing through  or  for  him,  from  interfering  with 
the  property  in  any  way  whatever,  and  to 
compel  him  to  surrender  and  replace  the  prop« 
erty  which  he  had  already  levied  upon,  and 
for  other  and  further  relief. 

Upon  the  fllinff  of  the  complaint,  accom- 
panied by  an  afflaavit  of  the  plaintiff  setting 
forth  a  more  detailed  account  of  tlie  injury 
complained  of,  the  court  issued  a  temporary 
restraining  order.  The  defendant  thereupon 
filed  his  answer  denying  all  the  material 
averments  of  the  bill,  except  the  one  relating 
to  the  levy  upon  the  property.  With  respe^ 
to  that  averment,  by  way  of  justification, 
he  alleged  that,  as  sheriff  of  Lincoln  County, 
he  had  received  certain  specified  writs  of  at- 
tachment directed  to  him,  requiring  him  to 
attach  the  property  of  Limd  &  Co. ,  and  that, 
under  and  by  virtue  of  those  writs,  he  had 
levied  upon  the  property  described  in  ^e 
complaint,  as  the  property  of  Lund  &  Co ; 
and  that  it  was  in  fact  the  property  of  Lund 
<&  Co.,  haying  been  transferred  to  the  plain- 
tiff by  a  pretended  and  fraudulent  sale  made 
for  the  purpose  of  putting  it  beyond  the  reach 
of  the  creditors  of  Lund  £  Co. ,  who  had  sued 
out  the  writs  of  attachment,  which  sale  was 
known  to  plaintiff  to  be  fraudulent. 

The  case  coming  on  for  trial,  the  question  at 
to  the  validity  of  the  sale  from  Lund  &  Co.  to 
the  plaintiff  was  by  order  of  the  court  sub- 
mitted to  a  jury,  which  found  the  issue  in 
favor  of  the  plaintiff,  thus  recognizing  the 
validity  of  the  sale. 

At  the  trial  the  allegations  of  fraud,  malice, 
oppression  and  collusion,  on  the  part  of  the 
defendant,  were  stricken  from  the  complaint, 
upon  the  motion  of  plaintiff's  attorney,  and 
no  evidence  was  intitxluced  tending  to  show 
that  the  writs  of  attachment  were  pretended 
and  informal.  The  defendant  then  moved  to 
dismiss  the  complaint  and  action,  which  mo- 
tion the  court  overruled,  and  upon  considers-  [275^ 
tion  of  the  verdict  of  the  jury,  and  arguments 
of  counsel,  it  made  and  filed  the  following 
findings  of  fact  and  conclusions  of  law : 

'^l.  On  the  18th  day  of  November,  1888, 
one  P.  M.  Lund  was  the  owner  of  property 
described  in  the  plaintiff's  complaint. 

**  2.  On  said  18th  day  of  November,  1888, 
said  Lund  sold  and  conveyed  the  said  prop- 
erty to  the  plaintiff,  and  he,  plaintiff,  entered 
into  immediate  possession  thereof. 

**&.  That  said  sale  by  Lund  to  Peters, 
the  plaintiff,  was  made  by  Lund  for  the  pur- 
pose of  putting  said  property  and  proceeds 
thereof  beyond  the  reach  of  his  (Lund's) 
creditors  and  to  defraud  said  creditors. 

"4.  That  the  plaintiff  at  the  time  of  pur- 
chase of  said  property  from  said  P.  M.  Lund 
had  no  knowledge  of  Lund's  purpose  in  the 
disposition  of  said  goods. 

**  5.  That  the  defendant  is,  and  at  the  time 
of  said  sale  and  transfer  of  said  property 
was,  sheriff  of.  said  Lincoln  County ;  that  on 
the  15th  and  16th  days  of  November,  1888,  he, 
the  said  defendant,  as  sheriff  aforesaid,  levied 
upon  the  said  property  as  the  property  of  said 
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Lund,  the  same  then  beine  in  the  possession 
of  the  plaintiff,  under  and  by  virtue  of  cer- 
tain warrants  of  attachment  issued  out  of 
this  court  at  the  suit  of  various  creditors  of 
said  J.und,  being  the  same  warrants  of  attach- 
ment the  enforcement  of  which  against  said 
property  is  sought  to  be  enjoined  in  this  ac- 
tion. 

"6.  That  at  the  trial  by  the  jury  of  the 
question  of  fact,  as  hereinbefore  stated,  all 
the  allegations  of  fraud,  malice,  oppression 
and  collusion  on  the  part  of  the  defendant 
were  stricken  from  the  plaintiff's  complaint 
on  the  motion  of  plaintiff's  attorney. 

"7.  That  no  evidence  was  adduced  that 
the  plaintiff  would  suffer  any  irreparable 
injury  in  consequence  of  the  seizure  by  the 
sheriff  of  said  property. 

•*  Candusiam  of  Law, 

•*  1.  That  the  verdict  of  the  jury  heretofore 
rendered  in  this  case  on  the  question  of  fact, 
[276]  as  herein  stated,  is  but  an  advisory  verdict, 
and  should  be  received  and  accepted  only  as 
such  by  the  court  in  determining  the  issues 
in  this  action. 

**  2.  Under  the  pleadings  and  proofs  herein 
the  plaintiff  is  entitled  to  the  relief  demanded 
in  his  complaint;  that  the  preliminary  in- 
junction heretofore  issued  should  be  made 
perpetual  and  final  in  accordance  with  the 
prayer  of  plaintiff's  petition.  Let  judgment 
be  entered  accordingly." 

Judgment  was  entered  in  accordance  with 
the  findings  and  conclusions  of  law.  After- 
wards a  motion  for  a  new  trial  was  denied 
by  the  court,  at  which  time  the  court  found 
the  following  facts  and  conclusions  of  law, 
in  addition  to  those  theretofore  found,  to  wit : 

"First.  That  the  purchase  by  plaintiff 
from  P.  M.  Lund  of  the  goods  and  chattels 
mentioned  in  the  complaint  included  the 
good-will  of  the  business  heretofore  carried 
on  by  the  said  Lund  under  the  name  of  P.  M. 
Lund  &  Co. 

**  Second.  That  the  consideration  for  the 
said  sale  and  transfer  from  the  said  P.  M. 
Lund  to  the  plaintiff  was  che  sum  of  ten  thou- 
sand three  hundred  and  eighty  dollars,  then 
and  there  paid  by  plaintiff  to  said  Lund,  and 
that  said  consideration  was  fairly  adequate. 

"^  Third.  That  at  the  time  of  the  seizure  by 
the  defendant  of  the  ^oods  and  chattels  men- 
tioned in  the  complaint  and  composing  the 
former  stock  of  P.  M.  Lund  &  Co.  the  plain- 
tiff was  in  possession  thereof  as  the  owner, 
conducting  a  profitable  business  as  a  retail 
merchant,  and  that  the  acts  and  threatened 
acts  of  the  defendant  under  and  by  virtue  of 
the  said  attachments  mentioned  and  referred 
to  in  the  pleadings  would,  unless  restrained 
by  the  court,  necessarily  destroy  plaintiff's 
said  business  and  deprive  him  of  the  probable 
profits  that  might  be  realized  therefrom,  and 
that  it  would  be  extremely  difficult  to  ascer- 
tain or  estimate  the  pecuniary  detriment 
which  the  plaintiff  would  sustain  therebv. 

**  Fourth.  That  the  said  goods  and  chat- 
tels mentioned  in  the  complaint  and  the 
plaintiff's  said  business  comprised  his  entire 
property  and  pecuniary  resources. 

"Fifth.    ~ 


That  it  is  admitted  by  the  plead- 
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ings  and  appears  as  a  fact  that  at  the  time  re- 
ferred to  in  the  complaint  the  defendant,  as  I 
sheriff  of   Lincoln   County,  seized  the  said 

foods  and  diattels  under  and  by  virtue  of  sau- 
ry warrants  of  attachment  sued  out  against 
the  property  of  P.  M.  Lund  ;  that  the  defoid- 
ant,  as  such  sheriff,  then  had  in  his  hands 
many  more  such  attachments  against  the  said 
Lund  which  he  threatened  to  levy  upon  the 
said  goods  and  chattels,  and  that  numeroa» 
other  creditors  of  said  Lund  were  then  threat- 
ening to  sue  out  and  place  in  the  hands  of  de- 
fendant additional  warrants  of  attachment 
for  the  purpose  of  having  the  same  levied 
upon  the  said  ^oods  and  cnattels  as  the  prop- 
erty of  the  said  Lund. 

**  Qmdttsions  of  Law, 

"1.  That  It  would  be  extremely  difficult 
to  ascertain  the  amount  of  corapejisatioD 
which  would  afford  the  plaintiff  adequate  re- 
lief from  the  acts  done  and  threatened  to  be 
done  by  the  defendant. 

"2.  That  it  is  necessary  to  restrain  the 
acts  threatened  to  be  done  by  the  defendant 
to  prevent  a  multiplicity  of  judicial  proceed- 
ings. 

"8.  That  the  plaintiff  is  entitled  to  th» 
relief  demanded  in  the  complaint." 

An  appeal  was  taken  to  the  Supreme  Conrt 
of  the  Territory,  which,  on  October  9,  18S«, 
rendered  a  judgment  affirming  the  judgment 
of  the  court  below,  without  delivering  any 
opinion  in  the  case.  An  appeal  from  that 
judgment  brings  the  case  here. 

Me98r».  Enoch  Totten  and  Fred  B.  Dodg$, 
for  appellant: 

A  public  ministerial  officer  cannot  be  made 
a  party  to  an  action  for  an  injunction  to  r^ 
strain  the  enforcement  of  a  judgment  or  other 
process  of  a  court.  If  so  made,  no  decree  can 
be  taken  against  him. 

Stout  V.  McNeill,  98  N.  C.  1-3;  Ednqf  ?. 
King,  4  Ired.  Eq.  465-474;  Lackay  v.  CuriU^ 
6  Ired.  Eq.  199-201;  Ho^oeU  v.  Fotier,  123  111. 
27^278;  Stephens  v.  Fortyih,  14  Pa.  67;  JM- 
ton  V.  Parkinson,  8  Phila.  838;  Olin  v.  Hunqer- 
ford,  10  Ohio,  268-272;  Allen  v.  MediU,  140bio, 
446-454;  Montgomery  v.  WTiittcorth,  1  Tenn.  Ch. 
174-176;  Bloomstein  v.  Brien,  2  Tenn.  Ch.  778; 
Holmfs  v.  Chester,  26  N.  J.  Eq.  79.  80;  1  D«n- 
iell,  Ch.  Pr.(Cooper's ed.)296;  High,  Inj.  g  1651; 
Hillard.  Inj.  §  139. 

Without  necessary  parties  the  court  canooi 
pass  to  a  decree. 

Story,  Eq.  PI.  83;  Shields  t.  Barrow,  58  U.  & 
17  How.  180, 140  (15: 158, 160);  Barney  v.  Bal- 
timore, 73  U.  8.  6  Wall.  280-286  (18:  825. 826y. 

Irreparable  injury  was  the  sole  ground  upon 
which  the  court  could  acquire  or  take  juri8di^ 
tion  of  the  subject  matter  of  the  action. 

A  party  bringing  an  equitable  action  must 
main&n  it  on  equitable  grounds  or  fail 

Mann  ▼.  Fairehild,  2  Eeyes,  106  et  seq. 

Under  the  Dakota  Code,  ttie  absence  of  a 
finding  or  failure  to  find  on  a  material  questiot 
at  issue  is  fatal  to  the  judgment. 

Dakota  Code  Civ.  Proc.  §  267;  DoU  v.  5*^ 
leigh,  1  Dak.  218-226;  Holt  v.  Van  E}^,  1  Dak. 
198-212;  Uhlig  v.  Garrison,  2  Dak.  99-111. 

Facts  and  conclusions  of  law  in  addition  to 
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thoee  heretofore  found  cannot  be  found  after 
judgment. 

DoU  V.  Burleigh,  1  Dak.  218-226;  Holt  v. 

Tan  Ep»,  1  Dak.  198-212;  Bank  of  United  States 

T.  Mo88,  47  U.  S.  6  How.  81-38  (12:  881,  884); 

Meljean  v.  Stewart,  14  Hun,  472-476;  Boektoeli 

Y.  Carpenter,  26  Hun,  629-583. 

There  existed  a  plain,  adequate  and  complete 
remedy  at  law. 

I^xoeU  V.  Bradlee,  9  Gill  &  J.  274;  Freeman 
T.  Ham,  65  U.  S.  24  How.  450  (16:  749);  Wells, 
Replevin,  §  260;  Cobbev,  Replevin,  §  800; 
Tomtinson  v.  Eubio,  16  Cal.  203-207;  Baker  v. 
Rinehard,  11  W.  Va.  238.  245.  247;  Davidson 
T.  Floyd,  15  Fla.  667-671;  Bouldin  v.  Alexan- 
der, 7  T.  B.  Mon.  425,  426;  Johnson  v.  Conn. 
Bank,  21  Conn.  148-166. 

Mr,  J.  W.  Taylor,  for  appellee: 

The  sheriff  was  a  proper  party. 

Wingard  v.  Banning,  39  Cal.  543;  Jacobs  v. 
Latour,  6  Bing.  180;  Origtby  v.  Burnett,  81 
Cal.  406;  Scott  v.  OnderdorJc,  14  N.  Y.  9; 
Macklot  V.  Davenport,  17  Iowa,  379;  Hart  v. 
Albany,  8  Paige,  212,  3  N.  Y.  Ch.  L.  ed.  121; 
Treadvoay  v.  iSehnauber^  1  Dak.  286;  Ryan  v. 
.ennm.  18  Mich.  196. 

The  trial  court  had  full  power  to  amend  its 
record  at  any  time  up  to  appeal. 

Meacham  v.  Burke,  54  N.  Y.  217;  Quineey  v. 
Toung,  53  N.  Y.  504;  Morgan  y.  Mulligan,  60 
N.  Y.  665;  Lefler  v.  Field,  47  N.  Y.  407;  Van 
Slyke  V.  Hyatt,  46  N.  Y.  259;  Hayes  v.  Wether- 
bee,  60  Cal.  396;  Ogbum  v.  Connor,  46  Cal.  346. 

And  when  additional  findings  are  called  for 
they  may  be  filed  subsequent  to  the  entry  of 
Judprment. 

Bilansky  v.  State,  8  Minn.  427;  Browner  v. 
Davis,  16  Cal.  9:  CConnell  v.  Cotter,  44  Iowa, 
48;  Wyman  v.  Buckstaff,  24  Wis.  477;  HiU  v. 
.eoMJer,  6  Wis.  886;  Walker  v.  iS/afe,  102  Ind. 
502,  8  West.  Rep.  854;  Batchdder  v.  BHckeU, 
76  Cal.  378;  Truly  v.  Zan^,  7  Smedes  &  M. 
826.  46  Am.  Dec.  805;  Tillotson  v.  Cluetham, 
8  Johns.  95;  Stak^  v.  Campbell,  7  Cow.  425. 

Q1      Jfr.  Justice  Lamar  delivered  the  opinion 
"*  of  the  court : 

There  are  thirty-two  assignments  of  error 
found  in  the  record,  which  it  is  not  necessary 
to  discuss  in  detail. 

We  are  of  opinion  that  the  findings  of  fact 
by  the  district  court,  taken  in  connection  with 
the  verdict  of  the  jury  upon  the  sole  issue 
submitted  to  it,  entitled  toe  appellee  to  the 
equitable  relief  sought,  and  are  sufficient  to 
sustain  the  judgment  of  the  Supreme  Court 
of  the  Territory.  They  fully  establish  the 
allec:ations  of  the  complaint  that  the  appellee, 
Peters,  was  the  true  owner  of  the  stock  of  mer- 
chandise, levied  upon  and  seized  as  the  prop- 
erty of  P.  M.  Lund  &  Co.  ;  that  he  bought 
the  stock  from  Lund  &  Co.,  paying  the  ad- 
equate consideration  of  $10,000  and  upwards, 
for  the  entire  stock,  including  the  good-will 
of  the  business  carried  on  by  jLund  &  Co.  at 
the  same  stand ;  that,  though  Lund  &  Co. 
sold  the  stock  for  the  purpose  of  defrauding 
their  creditors,  the  appellee  was  no  party  to 
the  fraud,  and  had  no  knowledge  of  the  pur- 
pose of  Lund  &  Co.  in  disposing  of  said  stock 
and  business ;  that,  at  the  time  the  appellant, 
North,  as  sherifif  of  the  County  of  Lincoln, 
levied  upon  the  goods  and  merchandise,  the 
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appellee  was  in  possession  of  them,  and  was 
conducting  a  profitable  business;  that  the 
acts  of  the  sheriff,  in  levying  upon  and  seiz- 
ing the  property  by  virtue  of  the  writs  of  [2£ 
attachment,  described  in  the  complaint,  and 
the  threatened  acts,  under  and  by  virtue  of 
other  writs,  unless  restrained  by  the  court, 
would  have  destroyed  the  appellee*s  business ; 
that  it  would  be  extremely  difilcult  to  ascer- 
tain or  estimate  the  pecuniary  injury  the  ap- 
pellee would  sustain ;  that  the  merchandise 
and  the  business  above  mentioned  comprised 
all  the  property  owned  by  the  appellee,  and 
all  his  pecuniary  resources ;  that  the  appel- 
lant, North,  as  sheriff  of  Lincoln  County,  at 
the  time  the  suit  was  brought,  had  in  his 
hands  a  lar^e  number  of  writs  of  attachment, 
which  he  threatened  to  levy  upon  the  mer- 
chandise belonging  to  the  appellee ;  and  that 
creditors  of  P.  M.  Lund  &  Co.  were  about  to 
sue  out  writs  of  attachment,  and  place  them 
in  defendant's  hands  to  be  levied  on  the  same 
property. 

Upon  these  facts  the  judgment  of  the  Su- 
preme Court  of  the  Territory  must  be  affirmed 
unless  the  appellant  can  show  some  legal 
ground  for  making  this  particular  case  an  ex- 
ception to  the  general  rules  upon  the  subject 
of  equitable  relief. 

The  main  ground  relied  on  by  the  appel- 
lant is,  that  the  relief  sought  should  be  re- 
fused because  t^e  appellee  had  a  plain,  ade- 
quate and  complete  remedy  at  law,  to  wit, 
either  the  action  of  trespass  or  replevin.  The 
answer  to  this  is,  that  the  measure  of  damages 
in  an  action  of  trespass  could  not  have  ex- 
ceeded the  value  of  the  property  seized,  with 
interest  thereon  from  the  date  of  the  seizure ; 
and  that  the  only  remedv  in  an  action  of  re- 
plevin would  have  been  limited  to  a  recovery 
of  the  property  and  damages  for  its  detention, 
with  costs.  It  does  not  need  argument  to 
show  that  neither  of  these  actions  would  af- 
ford as  complete,  prompt  and  efficient  a  rem- 
edy for  the  destruction  of  the  business  which, 
with  the  goods  levied  upon,  constituted  the 
appellee's  entire  estate  and  pecuniary  re- 
sources, as  would  be  furnished  by  a  court  of 
equity  in  preventing  such  an  injury.  The 
case  of  a^atsony,  Sutherland,  72  U.  S.  6  Wall. 
74,  78,  79  ri8:  580,  582],  is,  in  it*  material 
facts,  similar  to  this  case.  In  that  case  a 
bill  was  filed  by  one  Sutherland  to  enjoin  the 
further  prosecution  of  certain  writs  of  fieri 
facias  levied  by  the  sheriff,  Watson,  on  a  lot 
of  goods  claimed  to  belong  exclusively  to  the 
plaintiff,  80  as  to  prevent  what  the  plaintiff 
alleged  to  be  an  irreparable  injury,  to  wit,  [£{ 
the  ruin  of  his  business  as  a  merchant.  The 
defense  set  up  was,  as  in  this  case,  that  the 
injunction  should  have  been  refused  because 
the  action  of  trespass  furnished  a  complete 
and  adequate  remedy  at  law.  In  answer, 
the  court,  Mr,  Justice  Davis  delivering  the 
opinion,  said:  "How  could  Sutherland  be 
compensated  at  law,  for  the  injuries  he  would 
suffer,  should  the  grievances  of  which  he 
complains  be  consummated?  .  .  .  Com- 
mercial ruin  to  Sutherland  might,  therefore, 
be  the  effect  of  closing  his  store  and  selling 
his  goods,  and  vet  the  common  law  fail  to 
reach  the  mischief.  To  prevent  a  conse- 
quence like  this,  a  court  of  equity  stops  in, 
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arrests  the  proceedings  in  limine,  brings  the 
parties  before  it,  hears  their  allegations  and 
proofs,  and  decrees,  either  that  the  proceed- 
ing shall  be  unrestrained,  or  else  perpetually 
enjoined." 

It  is  further  argued  by  the  appellant  that 
the  district  court,  after  making  and  filing  the 
first  findings  of  fact  and  conclusions  of  law 
and  ordering  judgment  thereon  (which  was 
duly  entered) ,  had  not  the  power,  after  the 
term  had  closed,  to  make  aaditional  findings 
in  support  of  its  judgment,  upon  a  motion  for 
a  new  trial.  We  think  this  point  not  well 
taken.  The  appellant,  in  support  of  his  mo- 
tion for  a  new  trial,  claimed  that  the  court 
had  omitted  to  find  upon  certain  material 
issues  in  the  case.  The  court  refused  to  ^rant 
the  motion,  and  made  additional  findings, 
more  explicitly  responsive  to  the  questions 
presented  by  the  pleadings.  We  are  of  opin- 
ion that  the  couit,  if,  in  the  consideration 
of  such  a  motion,  it  considers  that  material 
findings  have  been  omitted  oi  imperfectly 
stated,  has  authority  to  make  such  additional 
findings  as  will  cure  the  omission  so  that  its 
record  will  be  amended,  and  made  to  conform 
to  the  truth.  When  the  court  below  made  its 
decree  it  made  a  concurrent  order  giving  the 
defendant  (the  appellant)  until  a  certain  day 
within  which  to  prepare  and  serve  his  motion 
for  a  new  trial.  The  record,  therefore,  had 
not  passed  out  of  the  control  of  the  court  by 
appeal  when  those  additional  findings  were 
made. 

Counsel  for  appellant  is  mistaken  in  say- 
ing that  the  rule  of  practice,  under  the  Dakota 
883]  Code  of  Civil  Procedure  (sees.  266,  267),  as 
established  by  the  decisions  of  the  Supreme 
Court  of  that  Territory,  does  not  allow  the 
trial  court  to  make  additional  findings  after 
judgment  has  been  ordered  and  entered.  Hie 
cases  cited  are  inapplicable  and  do  not  sustain 
the  position  assumed.  None  of  them  were 
cascfl  in  which  the  trial  court  made  additional 
findings,  and  that  question  was  not  presented 
in  any  of  them.  In  the  case  of  Dote  v.  Bur- 
leigh,  1  Dak.  227,  on  which  counsel  for  ap- 
pellant mainly  relies,  the  trial  court  omitted 
to  find  upon  a  material  issue  presented  by  the 
Dleadine:s,but  it  made  no  additional  findings. 
The  court  laid  down  and  applied  the  lon^- 
established  principle,  nowhere  controverted, 
that  the  findings  of  fact  by  a  court,  like  a 
special  verdict,  must  decide  every  point  in 
issue,  and  that  the  omission  to  find  any  ma- 
terial fact  in  issue  is  an  error  which  invali- 
dates the  judgment.  A  remark  of  the  judge, 
in  his  opinion,  favoring  the  view  taken  by 
appellant,  \%  {inter,  and  contrary  to  ad  judeed 
cases  on  like  questions,  in  the  highest  courts 
of  those  States  whose  statutory  provisions  re- 
specting the  trial  by  the  court  of  questions  of 
fact  correspond  in  almost  every  particular 
with  §§  266,  267.  of  the  Dakota  Code,  supra. 
Those  authorities  hold  that  the  omission  to 
file  findings  of  fact,  iudgment  having  been 
entered,  is  an  irregularity  which  the  court 
has  authority  to  cure  by  supplying  additional 
amendments  until  an  appeal  is  taken,  or  a  bill 
of  exceptions  is  settled  and  signed  by  the 
iudge.  Williams  v.  Ely,  13  Wis.  1 ;  Frata- 
longo  V.  Ixireo,  47  Cal.  378 ;  Oqhurn  v.  Cannor, 
46  Cal.  846 ;  Bosquett  v.  Crane,  51  Cal.  505 ; 
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Bayes  y.  WetTurbee,  60  Cal.  S96;  atoaminm 
V.  Marvin,  88  Minn.  859 ;  Vermule  y.  8ha^ 
4  Cal.  214. 

A  further  ground  relied  on  by  the  appellant 
is,  that  there  was  no  proper  party  defendant 
of  record  against  whom  the  court  had  juris- 
diction to  proceed;  and  that  the  defendant 
below,  acting  in  the  capacity  of  sheriff,  had 
no  material  interest  in  the  subject  matter  of 
the  suit,  and  was  not,  therefore,  the  proper 
defendant  thereto.  We  think  there  is  no 
merit  in  this  proposition. 

By  the  terms  of  the  writs  of  attachment 
the  sherifi!  was  commanded  to  levy  upon  and 
attach  personal  propertjr  belonging  to  P.  M.  [I 
Lund  &  Co.  Those  writs  did  not  authorize 
him  to  seize  the  property  of  any  other  i>er- 
son  ;  and  when  he  did  seize  other  property  be 
became  a  trespasser,  and  was  not  protected 
by  the  law.  The  rule  in  this  respect  was 
tersely  stated  by  Mr,  Justice  Miller,  who  de- 
livered the  opinion  of  the  court  in  Buck  v. 
CJolbath,  70  U.  S.  3  Wall.  884,  343.  344 
[18:  257.  261].  Speaking  of  the  variety  of 
writs,  orders  or  processes  of  the  court,  under 
which  property  may  be  seized  by  an  officer, 
the  learned  justice  divided  them  into  two 
general  classes:  (1)  ** those  in  which  the 
process  or  order  of  the  court  describes  the 

Property  to  be  seized,  and  which  contain  a 
irect  command  to  the  officer  to  take  posses- 
sion of  that  particular  property;**  and  (2), 
**  those  in  which  the  officer  is  directed  to  levy 
the  process  upon  property  of  one  of  the  par- 
ties to  the  litigation,  sufficient  to  satisfy  the 
demand  against  him,  without  describing  any 
specific  property  to  be  thus  taken."  Re- 
ferring to  the  second  class  he  said  :  ''In  the 
other  class  of  writs  to  which  we  have  referred, 
the  officer  has  a  ver^  large  and  important 
field  for  the  exercise  of  his  judgment  and  dis- 
cretion,—^«^,  in  ascertaining  that  the  prop- 
erty on  whidi  he  proposes  to  levy  is  the 
property  of  the  person  against  whom  the  writ 
IS  directed ;  secondly,  that  it  is  property 
which  by  law  is  subject  to  be  taken  under 
tlie  writ ;  and,  thirdly,  as  to  the  quantity  of 
such  property  necessary  to  be  seized  in  the 
case  in  hand.  In  all  these  particulars  he  ii 
bound  to  exercise  his  own  judgment,  and  is  le- 
gally responsible  to  any  person  for  the  conse- 
quences of  any  error  or  mistake  in  its  exercise 
to  his  prejudice.  He  is  so  liable  to  plaintiff, 
to  defendant  or  to  any  third  person  whom  hii 
erroneous  action  in  the  premises  may  injure. 
And  what  is  more  important  to  our  present 
inquiry,  the  court  can  afford  him  no  protec- 
tion against  the  parties  so  injured ;  for  the 
court  is  in  no  wise  responsible  for  the  manner 
in  which  he  exercises  that  discretion  which 
the  law  reposes  in  him,  and  in  no  one  else.* 
See  also  Cooley  on  Torts,    896. 

In  a  case  where  the  officer  has  exceeded  hit 
authority,  he  may  be  proceeded  asainst  either 
by  an  action  for  damages,  if  sucn  remedy  be 
sufficient,  or  by  a  writ  of  injunction  to  re- 
strain the  continued  wron^-doing ;  and  i^  i'  ,^ 
not  essential  that  the  plaintiffs  in  the  writs  be  C 
joined  as  parties  defendant,  where,  as  in  this 
case,  it  does  not  appear,  either  from  the  plead- 
ings or  the  proofs,  that  they  advised  or  di- 
rected the  sheriff  to  seize  the  particular  prop- 
erty, as  the  property  of  their  judgment  debt- 
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or.  In  our  opiDion  injunction  was  the  proper 
remedy,  the  remedy  at  law  being  wholly  in- 
adequate to  prevent  or  repair  the  injuries  set 
forth  in  the  pleadings,  and  stated  in  the  find- 
inn  of  the  court. 

We  have  not  deemed  it  necessary  to  discuss 
the  jurisdictional  question  raised  by  the  ap- 
pellee. It  is  clear  that  the  appeal  in  this  case 
was  allowed  by  the  proper  court ;  that  all  the 
proceedings  relative  to  the  perfecting  of  an 
appeal  were  taken  within  two  years  from  the 
date  of  entering  the  judgment  of  the  court 
below,  and  that  the  Enabling  Act  admitting 
the  two  Dakotos,  Montana  and  Washington 
Territories  as  States  authorizes  us  to  proceed 
to  hear  and  determine  cases  of  this  character. 

Judgment  affirmed. 


5«1   CITY  OF  St.  LOUIS,  Survivor  of  Benjamin 

Seboer,  Plff,  in  Err,^ 

EDWARD  RUTZ. 
(Bee  8.  C.  Reporter's  ed.  22S-SSL) 

Trial  by  court,  review  cf— riparian  riqht^ — 
eonstrueUon  cf  dud — desfiriptian  in  deed — 
stream  as  boundary — landi  an  Miseieeippi 
River— sudden  Ion  of  land-— gradual  wuhing 
aioay— right  of  access  to  river— <Lecretions 
caused  by  dykes— rights  of  owner — island  in 
river — 8L  Louis — boundary  line  betvoeen  Illi- 
nois and  Missouri — state  law  governs  accre- 
tions— how  far  accretions  can  extend — aeere- 
turn  to  island—movable  island. 

L  Where  by  stipulation  the  case  was  tried  by  the 
oourt  without  a  Jury,  this  oourt  will  not  review 
the  flndings  of  fact  nor  the  refusal  to  find  other 
facts,  but  will  only  inquire  whether  the  facts 
found  are  sufficient  to  support  the  Judgment;  nor 
will  this  oourt  review  in  such  case  the  refusal  of 
the  court  to  find  mixed  questions  of  law  and  fact 
which  it  was  asked  to  find. 

fL  The  Supreme  Court  of  Illinois  has  established 
and  maintained,  as  a  rule  of  property,  that  the 
fee  of  the  riparian  owner  of  Isinds  in  Illinois 
bordering  on  the  Mississippi  River  extends  to  the 
middle  line  of  the  main  channel  of  that  river; 
this  Is  a  question  in  regard  to  a  rule  of  property 
which  is  governed  by  the  local  law  of  Illinois. 

&  In  construing  a  deed  all  the  words  of  the  descrip- 
tion must  be  given  effect,  if  possible. 

4  Where  the  description  in  a  deed  of  land  in  Illi- 
nois, after  saying  *'to  low-water  mark  of  the  MIs- 
sissippi  River,**  says,  ''thenoe  down  to  theextend- 

NOTC— ^s  to  aUuvion  or  accretion  atid  reliction ; 
fi0ht  tOt  and  ownership  of;  by  what  law  title  toisde^ 
tsrmined;  rule  of  division  among  riparian  oumers^— 
see  notes  to  Kennedy  v.  Hunt,  12:  8:^;  St  Clair 
County  V.  Lovlngston,  28:  50. 

Am  torloht  of  the  United  States  and  the  States  to 
shore  lands  and  accretions  against  piers^  see  note  to 
Hallett  V.  Beebe,  U:  8B. 

As  to  what  is  seashore;  how  far  lands  bounded  on 
«stend,-flee  note  to  United  States  v.  Pacheco,  17: 
i6S. 

Asto  title  of  water  by  appropriation;  common-law 
rule;  rule  of  mining  States,— see  note  to  Atchison  v. 
Peterson,  22:  414. 

As  to  right  to  accretions  and  aUuvion^  see  note  to 
Jefferis  v.  East  Omaha  Land  Go.  88:  872. 
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ed  line  between  surveys**  IM,  157,  without  speol- 
fying  whether  it  was  down  the  river  generally  or 
down  the  line  of  low-water  mark,  the  word 
**down**  means  down  the  river;  this  description 
makes  the  river  the  boundary  of  the  land  and  tiie 
land  extends  to  the  middle  of  the  river. 

8.  Where  the  calls  in  a  oonveyanoe  of  land  are  for 
two  comers  at,  in  or  on  a  stream  or  its  banlca 
and  there  is  an  intermediate  line  extending  from 
one  such  comer  to  another,  the  stream  is  tiia 
boundary,  unless  there  is  something  which  ez* 
eludes  the  operation  of  this  rule  by  showing  that 
the  intention  of  the  parties  was  otherwise. 

8.  Where,  in  a  deed  of  lands  in  Illinois  to  the  Ml0-> 
sissippi  River,  there  is  added  In  the  description 
the  words  ^*together  with  all  rights  as  riparian 
owner  to  the  accretion  or  sand-bar  Ijring  north* 
westerly  and  between  the  extended  lines  of  saM 
land  hereio  described,  situated  in  the  County  of 
St.  Clair  and/ State  of  Illinois,**  the  grantor  coi^ 
veys  all  his  riparian  rights  appurtenant  to  the 
surveys  between  the  extended  lines  of  them  in 
the  County  of  St.  Clair  and  does  not  retain  to 
himself  any  interest  in  the  fee  of  the  bed  of  the 
river. 

7.  The  sudden  and  perceptible  loss  of  land  of  a 
riparian  proprietor,  which  is  visible  in  its  prog- 
ress, does  not  deprive  him  of  his  fee  in  the  sub- 
merged land  nor  change  his  boundaries  on  ths 
river  front  as  they  existed  when  the  land  com- 
menced to  be  washed  away. 

8.  If  the  bed  of  a  stream  changes  ImperoeptlUy 
by  the  gradual  washing  away  of  the  banks,  the 
line  of  the  land  bordering  upon  it  changes  with 
it:  but  if  the  change  is  by  reason  of  a  freshet  and 
occurs  suddenly,  the  line  remains  as  it  was  origi- 
nally. 

9i  A  riparian  owner  of  lands  bordering  on  a  navl- 
gable  river  has  a  right  of  access  to  the  navigabis 
part  of  the  river  from  the  front  of  his  land,  and 
the  right  to  make  a  landing,  wharf  or  pier  for  his 
own  use  or  the  use  of  the  public. 

la  Where  the  washing  away  of  the  bank  of  the 
plaintiff  *B  land  on  the  Mississippi  River  was  caused 
by  dykes  built  by  the  City  of  St.  Louis,  on  the  op* 
poeite  side  of  the  river,  which  caused  its  current 
to  flow  to  and  against  the  eastern  shore,  and  land 
was  formed  again  on  the  place  where  the  same 
bad  been  washed  away,  it  became  the  property  of 
the  plaintiff  as  a  deposit  on  that  part  of  the  bed 
of  the  river  which  was  owned  by  him  in  fee, 
although  the  land  thus  newly  formed  extended 
into  the  old  bed  of  the  river  beyond  the  former 
shore  line. 

11.  Where  the  government  built  a  dyke  from  plain- 
tiff*s  land  on  the  eastern  shore  of  the  Mississippi 
River  to  a  bar  or  island  in  the  river  In  front  of 
plaintilTs  land,  so  as  to  cause  the  water  between 
the  river  bank  of  plaintilTs  land  and  the  island  to 
be  filled  up  so  that  it  became  dry  land,  such  new 
land  became  the  property  of  plaintiff,  and  the 
fact  that  more  land  has  been  restored  to  plaintiif 
than  was  previously  washed  away  cannot  deprive 
him  of  his  riparian  right  or  of  his  access  to  the 
river. 

12.  The  owner  in  fee  of  the  bed  of  a  river  or  other 
submerged  land  is  the  owner  of  any  bar.  Island  or 
dry  land  which  subsequently  may  be  formed 
thereon. 

18.  By  the  Act  of  June  18,  1812  (2  Stat.  748),  and 
sec.  2  of  the  Act  of  May  26, 1824  (4  Stat.  66),  and 
sec.  2  of  the  Act  of  Jan.  27,  1881  (4  Stat.  435),  the 
Village  of  St.  Louis  was  authorized  only  to  ac- 
quire title  to  lands  within  said  village  in  the  Ter- 
ritory or  State  of  Missouri;  and  It  obtained  oo 
right  thereby  to  acquire  title  to  lands  in  the  State 
of  Dlinois. 

14.    By  the  Acts  of  April  18, 1818,  and  of  March  «, 
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IBSO,  under  which  lillnoit  and  Missouri  were  sev- 
erally admitted  as  States,  the  common  boundary 
line  between  Missouri  and  Illinois  is  the  middle  of 
the  main  channel  of  the  Mississippi  River;  an 
island  in  such  river  easterly  of  the  middle  of  its 
main  channel  is  in  the  State  of  Illinois. 

15.  The  title  to  land  acquired  by  accretion  is  a  title 
acquired  under  the  operation  of  the  law  of  the 
State,  which  each  State  determines  for  itself. 

16.  As  the  law  of  Illinois  confers  upon  the  owner 
of  land  in  that  State  which  fronts  on  the  Missis- 
sippi Biver  the  title  in  fee  to  the  bed  of  the  river 
to  the  middle  thereof,  so  far  as  the  boundary  of 
the  State  extends,  such  riparian  owner  is  en^ 
titled  to  all  Islands  in  the  river  which  arc  formed 
on  the  bed  of  the  river  east  of  the  middle  of  its 
channel,  and  it  is  impossrble  for  the  owner  of  an 
island  which  Is  situated  on  the  west  side  of  the 
middle  of  the  river  and  in  the  State  of  Missouri 
to  extend  his  ownership  by  me^  accretion  to 
lands  situated  in  the  State  of  Illinois. 

17.  The  right  of  accretion  to  an  Island  in  the  river 
cannot  be  so  extended  lengthwise  of  the  river  as 
to  exclude  riparian  proprietors  above  or  below 
such  iflland  from  access  to  the  river,  as  such  ri- 
parian proprietors. 

IB.  Where  an  island  is  a  mere  moving  mass  of  al- 
luvial deposits,  to  such  a  movable  island,  travel- 
ing for  more  than  a  mile  and  from  one  State  to 
another,  the  law  of  title  by  accretion  has  no  ap- 
plication; an  instantaneous  transfer  of  a  quarter 
of  a  mile  of  land  is  not  a  title  by  accretion. 

[No.  1096.] 
SubmiiUdJan.  5,  1891.     Decided  Feb,  t,  1891. 

IN  ERROR  lo  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Southern  District  of  Illi- 
nois to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  of  eiectment,  adjui1gin|i^  that  defend- 
ants were  guilty  of  unlawfully  withholding  the 
lands,  and  that  plaintiff  owned  the  lands,  and 
that  he  recover  possession  of  them.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Leverett  Bell  and  W,  0. 
Kueffner,  for  plaintiffs  in  error: 

The  French  grant  of  1772  conveyed  no  title 
to  the  bed  of  the  Mississippi  River. 

Pothier,  pt.  1.  c,  sec.  3,  art.  2;  KisseU  y.  8t, 
Louis  Pub.  Schools,  69  U.  S.  18  How.  19  (15: 
824). 

A  proper  application  of  the  doctrines  of  the 
common  law  limits  the  title  of  the  owner  of 
land  on  the  Mississippi  River  to  the  water's 
edore 

St.  Paul  d  P.  R.  Co.  V.  Sehurmeier,  74  U. 
8.  7  Wall.  272  (19:  74);  8ehurmeier  v.  tit.  Paul 
dt  P.  R.  Co.  10  Minn.  82;  Barney  v.  Keokuk, 
94  U.  S.  324  (24:  224);  McManus  v.  Car- 
michael,  3  Iowa,  1;  Bundle  v.  Delaware  dt  B. 
Canal  Co.  65  U.  8.  14  How.  80  (14:  335):  T/ie 
Daniel  Ball,  77  U.  8.  10  Wall  557  (19:  999); 
The  Montello,  87  U.  8.  20  Wall.  430  (22:  891); 
Carson  v.  Blazer,  2  Binn.  475;  Cates  v.  Wad- 
lington,  1  McCord,  L.  680;  Wilson  v.  Forbes, 
2  Dev.  L.  30;  Bullock  v.  Wilson,  2  Port.  436; 
Elder  v.  Burrus,  6  Humph.  358;  Canal  Comrs. 
V.  People,  5  Wend.  423;  Benson  v.  Morrow,  61 
Mo.  345;  Martin  v.  WaddeU,  41  U.  8.  16  Pet 
410  (10:  1012);  Jones  v.  Soulard,  65  U.  8.  24 
How.  65  (16:  608);  St.  Clair  County  v.  Lov- 
ingston,  90  U.  S.  26  Wall.  46  (23:  59);  8L 
Louis  V.  Myers,  118  U.  8.  566  (28:  1131). 

The  defendant  in  error  exhibited  no  title  to 
the  bed  of  the  Mississippi  Hiver  west  of  low- 
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water  mark  in  front  of  survevB  149  to  156  in- 
elusive  of  the  common  fieloB  of  Prairie  dn 
Pont 

MiddUton  y.  Prttehard,  4  LL  519;  Piper  ?. 
Connelly,  108  Dl.  646;  BuUenuth  y.  8L  Lovis 
Bridge  Co.  128  111.  635;  Gould,  Waters,  §§199. 
200;  Hatch  y.  Dwight,  17  Mass.  289:  Bradford 
V.  Cressey,  45  Me.  9;  Child  y.  Starr,  4  Hill. 
869;  Lamb  v.  Rickets,  11  Ohio,  811;  RockwU 
Y.  Baldwin,  58  UL  19;  Cook  y.  Jf6C7tfr».  58K. 
Y.437. 

The  premises  in  dispute  are  the  property  of 
the  City  of  St  Louis.  Land  bounded  by  the 
Mississippi  River  is  entitled  to  the  accretion  at- 
taching to  it 

Neu>  Orleans  v.  United  States,  85  U.  8.  10 
Pet  662(9:678). 

The  above  doctrine  applies  to  the  islands  in 
the  river  as  well  as  to  the  main  shore. 

Benson  v.  Morrow,  61  Mo.  845;  Btue  v.  Bus- 
sell,  86  Mo.  209;  Elwood  v.  Flannigan,  104  U.a 
562  (26:  842);  Jefferis  v.  East  Omaha  Land  Os. 
184  U.  8.  178  (83:  8m 

Messrs.  James  K*  Edsall  and  A.  S. 
Wilderman*  for  defendant  in  error: 

In  cases  of  this  character,  this  court  will  not 
review  the  action  of  the  trial  court  upon  queft> 
tions  of  fact. 

NorrU  v.  Jackson,  76  U.  8.  9  Wall  125, 129 
19:  608,  609);  Martinton  v.  Fairbanke,  112  U. 

.  670  (28:  862). 

Upon  this  record  there  arises  no  question  of 
law,  subject  to  review  in  this  court 

Meath  v.  Mississippi  Levee  Oomrs.  109  U.  S. 
268.  271  (27:  930);  ^rdman  v.  Toffey,  117  U. 
8.  271,  272  (29:  898);  Republican  River  Bridge 
Co.  V.  Kansas  P.  R.  Co.  92  U.  8.  815.  818 
(23:  515);  Cooper  v.  Omohundro,  86  U.  8.  19 
Wall.  65  (22:  47);  Beaver  v.  Taylor,  98  U.  a 
46,  54  (23:  797.  793);  Indianapolis  db  St.  L  B. 
Co.  V.  Uorst,  98  U.  8.  291.  295(28: 898, 899). 

The  question  as  to  whether  the  fee  of  the 
riparian  proprietors  on  the  Mississippi  extends 
to  the  water's  edge,  or  to  the  thread  of  ths 
stream,  is  a  rule  of  property,  governed  by  tht 
local  law  in  each  State. 

Barney  v.  Keokuk,  94  U.  8.  824,  838  (24:  224, 
228);  St.  Louis V.  Myers,  118  U.S.  566  (28: 1131). 

The  fee  of  the  riparian  owner  on  the  Missis- 
sippi River,  in  Illinois,  extends  to  the  "middle 
of  the  main  channel"  of  the  river. 

Braxon  v.  Bressler,  64  HI.  488,  493;  Houek 
V.  Tates,  82  HI.  179;  Brooklyn  v.  Smith,  104 
HI.  429.  438;  Washington  lee  Co.  v.  ShartaU, 
101  111.  46;  Cobb  v.  LavaUe,  89  111.  831.  834; 
LavalU  v.  Strobel,  89  HI.  870;  ButUnuth  y.  SL 
Louis  Bridge  Co.  123  111.  585. 

The  Mississippi  River  was  the  boundary  of 
the  land  conveyed  to  Edward  Rutz,  under  tho 
deed  from  Blumenthal. 

3  Washb.  Real  Proo.  (4th  ed.)  409.  §  46; 
Sleeper  v.  Laeonia,  60  W.  H.  201;  Piper  y.  Con- 
nolly, 108  HI.  646;  Berry  v.  Snvder,  8  Bush, 
266;  CoU  V.  Wells,  49  Mich.  450;  Mansur  v. 
Blake,  62  Me.  88;  LoweU  v.  Robinson,  16  Me. 
857;  Richardson  v.  Prentiss,  48  Mich.  88;  An- 
gell,  Watercourses  (7th  ed.)  §  29.  and  nates; 
Luce  V.  Carley,  24  Wend.  451;  Cold  Spring  Iron 
Works  V.  Tolland,  9  Gush.  496. 

The  washing  away  of  more  than  one-half 
mile  from  off  the  river  front  of  these  surveys 
suddf  niv  and  perceptibly,  in  the  annual  floods, 
between  1865  and  1878,  neither  changed  the 

188  U.& 


1890. 


CiTT  OF  St.  Louis  y.  Rdtz. 


926-251 


lx>unflaries  nor  deprived  the  riparian  owner  of 
ilia  fee  in  the  submerged  land. 

Lynchy,  Allen,  4  Dev.  '&  B.  L.  62;  Angell, 
Tidewaters.  265,  266;  Phear,  RighU  of  Wa- 
ter, 12,  48;  2Hilliard,  Real  Prop.  {4th  ed.)195, 
-§10;  Gould.  Waters,  §§  165, 158. 166;  Schultes. 
Aquatic  Rights,  122;  Hargraves,  Law  Tracts, 
15.  29,  86,  37;  Tyler,  Boundaries.  74,  76.  79; 
Mulry  V.  Norton,  100  N.  Y.  424,  484,  1  Cent. 
Rep.  748. 

The  title  to  the  soil  to  the  middle  of  that 
river,  or  to  the  thread  of  the  stream,  was  in 
Ihose  persons  under  whom  the  plaintiff  claims 
title. 

MiddUion  v.  Pritchard,  4  111.  510;  lUinois  d 
Midi,  Canal  Trustees  v.  Haven,  11  III  554;  dii- 
<ago  V.  Laflin^  49  111.  172;  Ensminger  v.  People, 
47  111.  884;  Warren  v.  Thomaston,  76  Me.  829; 
Arnold  v.  Munday,  6  N.  J.  L.  1;  Municipal- 
ity No,  2  V.  Orleans  Ootton  Press,  18  La.  122; 
Walker  v.  Sfiepardson,  4  Wis.  518;  Ryan  v. 
Brown,  18  Mich.  196;  Berry  v.  Snyder,  8Bush, 
1M6;  Noreross  v.  Griffiths,  66  Wis.  599. 

When  the  alluvion  forming  the  so-called 
Arsenal  Island  was  deposited  upon  the  soil  of 
Blumenthal,  although  that  soil  was  under  the 
waters  of  the  Mississippi  River,  it  became  a 
|>art  of  his  soil  and  was  his  land. 

New  Orleans  v.  United  States,  85  U.  8.  10 
Pet.  662  (9:  578). 

An  island  in  a  river  deemed  in  law  unnavi- 
^ble,  but  subject  to  the  public  easement  of 
navigation,  belongs  to  those  whose  lands  are 
tK>unded  upon  the  river. 

Houek  V.  Tales,  82  111.  179;  Ingraham  y, 
Wilkinson,  4  Pick.  268;  Beerfldd  v.  Ames,  17 
Pick.  41;  Trustees  cf  Hopkins  Academy  V.  Dick- 
inson, 9  Cush.  544;  McGullouah  v.  Wall,  4 
Rich.  L.  68;  Stanford  v.  Mangin,  80  Ga.  855; 
Tyler,  Boundaries.  75,  76,  77. 

The  owner  of  the  island  will  not  be  entitled 
to  alluvion  deposited  by  the  river  at  the  lower 
«nd,  or  foot,  of  the  island. 

Clark  V.  Campau,  19  Mich.  825;  Richardson 
T.  Prentiss,  48  Mich.  88;  Gould,  Waters,  g  162, 
and  notes. 

Grants  bounded  upon  rivers  or  their  margins, 
above  tide- water,  carry  the  exclusive  rieht  and 
title  of  the  grantee  to  the  centre  thread  of  the 
stream,  unless  the  terms  of  the  grant  expressly 
declare  the  intention  to  stop  at  the  margin,  or 
•o  cleariy  evince  it  as  to  leave  no  doubt. 

Helmer  v.  Castle,  109  111.  664;  Piper  v.  G<m- 
noUy,  108  111.  646:  lainois  d  Mch,  Canal  Trus- 
tees V.  Haven,  11  Rl.  554;  Watson  v.  Peters,  26 
Mich.  508;  Ryan  v.  Brown,  18  Mich.  196;  Luce 
T.  Carley,  24  Wend.  451;  Dillingham  y,  Roberts, 
75  Me.  469;  Salter  v.  Jonas,  89  N.  J.  L.  469; 
Ex  parte  Jennings,  6  Cow.  518  ;  Oxton  v. 
Groves,  68  Me.  871;  KneelandY,  Van  Valken- 
•burgh,  46  Wis.  484;  Noreross  v.  Orimths,  65 
Wis.  599;  Sleeper  v.  Laeonia,  60  N.  H.  201;  8 
Kent,  Com.  427. 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court : 

This  is  an  action  of  ejectment,  commenced 
January  29,  1884,  by  £dward  Rutz  against 
Benjnmin  Seeger,  in  the  Circuit  Court  of  ihe 
County  of  St.  Clair,  in  the  State  of  Illinois, 
to  recover  the  possession  of  certain  land  situ- 
ated in  said  county,  described  in  the  first 
<x>unt  of  the  declaration  as  follows:    "Com- 
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mencing  the  survey  thereof  at  a  point  on  the 
line  between  surveys  one  hundred  and  forty- 
eight  (148)  and  one  hundred  and  forty- nine, 
in  the  common  fields  of  Prairie  du  Pont,  from 
which  the  southernmost  comer  of  said  survey 
number  one  hundred  and  forty-eight,  at  the 
bluffs,  bears  8.  88^'  E.  (var.  6**)  two  hundred 
and  forty-nine  and  A*^  (249.25)  chains ;  thence 
north  83}"  W.,  with  said  line  of  said  surveys 
extended,  to  the  centre  thread  of  the  Missis- 
sippi River ;  thence  along  the  centre  thread  of 
saia  river  to  the  line  between  survey  one  hun- 
dred and  fifty-six  (156)  and  survey  one  hun- 
dred and  fifty-seven  (157)  extended  to  said 
centre  thread  of  said  river,  making  the  ri^ht- 
angle  distance  between  the  said  extended  lines 
84. 60  chains ;  thence  south  88^*  £.  alon^  said 
last-mentioned  extended  line  to  a  point  m  the 
line  between  said  surveys  one  hundred  and 
fifty-six  (156)  and  onehundred  and  fiftjr-seven 
(157)  of  said  common  fields,  from  which  the 
most  southern  comer  of  said  survey  one 
hundred  and  fifty-six  bears  south  88^*"  east 
two  hundred  fifty-four  chains  distant ;  thence 
along  the  meanders  of  the  original  bank  of 
the  Mississippi  River  as  surveyed  by  the 
United  States  government  in  surveying  said 
common  fields,  to  the  point  of  beginning, 
with  the  appurtenances.  '* 

Seeger  put  in  a  plea  of  the  general  issue ; 
and  the  Citv  of  St.  Louis,  a  municipal  cor- 
poration 01  Missouri,  and  the  landlord  of 
Seeger.  was  made,  by  an  order  of  the  court, 
a  co-defendant  with  Seeger,  and  was  given 
the  sole  control  and  direction  of  the  defense 
of  the  suit ;  and  it  put  in  a  plea  of  the  general 
issue.  Afterwards,  on  the  petition  of  the 
City  of  St.  Louis  and  of  Seeger.  the  suit  [228 
was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Illinois,  and  that  court  took  jurisdiction  of 
it.  Bv  a  written  stipulation  filed,  the  case 
was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and  the  court,  held  by  the 
district  judge,  made  the  following  findings 
of  fact: 

<*  1.  That  in  the  years  1849  and  1850  one 
Augustus  A.  Blumenthal  acquired,  by  deeds 
from  the  parties  then  in  actual  possession  of 
said  premises  as  the  owners  thereof,  the  title 
in  fee  to  surveys  numbered  149.  150.  151, 
152.  158.  154,  155  and  156  of  the  common  fields 
of  Prairie  du  Pont,  in  the  County  of  St. 
Clair,  in  the  State  of  Illinois,  and  that  Ed- 
ward Rutz.  the  plaintiff  in  this  suit,  acquired 
from  said  Blumenthal  his  said  title  to  said 
land  prior  to  the  commencement  of  this  suit. 

"  2.  That  the  map  or  plat  made  by  G.  F. 
Hilgard.  county  surveyor  of  St.  Clair  County, 
Illinois,  produced  in  evidence  and  marked 
'Plaintiff's  Exhibit  B,'  is  a  correct  map  and 
plat  of  the  said  premises  and  the  several 
surveys  and  lines  indicated  thereon;  which 
said  map  is  hereby  included  in  and  made  a 
part  of  these  findings,  and  to  which  reference 
18  made  for  greater  certainty. 

"8.  That,  as  appears  from  the  evidence 
and  plats  read  ana  produced  in  evidence,  the 
said  survevs  numl^red  149,  150.  151.  152. 
155  are  each  one  arpent  (or  about  twelve  rods) 
in  width,  and  the  said  surveys  153  and  154 
are  each  two  arpents  (or  about  twenty  four 
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rods)  in  width,  and  that  the  said  survey  num- 
bered 156  is  three  arpents  (or  about  thirty-six 
rods)  in  width,  and  that  said  several  survevs 
adjoin  each  other  and  lie  side  by  side  in  the 
order  the  same  are  respectively  numbered, 
survey  149  being  upon  the  extreme  northerly, 
and  survey  15o  being  upon  the  extreme 
southerlv,  side  of  the  entire  tract,  and  that 
each  and  all  of  said  surveys  extended  to  and 
were  bounded  by  the  Mississippi  River  on  the 
northwesterly  ends  thereof,  and  extend  south- 
easterly from  the  Missis! ppi  River,  the  aver- 
age distance  of  about  one  thousand  rods,  to 
the  hills  or  bluffs  on  the  Illinois  side  of  said 
river. 

**4.  That  said  Blumenthal,  under  said 
deeds  to  him,  whereby  he  acquired  title  to 
t29]  8&^<1  surveys,  in  the  year  1850  entered  upon 
and  took  Uie  actual  possession  of  said  sur- 
veys, including,  as  a  part  thereof,  the  accre- 
tions thereto  formed  on  the  river  front  of  said 
surveys  embraced  within  the  side  lines  of 
said  surveys,  extended  without  deflection  in 
a  direct  line  across  such  accretions  north- 
westerly to  the  Mississippi  River,  and  said 
Blumenthal  so  held  such  possession  of  said 
premises  and  paid  all  taxes  thereon  each 
year  from  January  28,  1850,  to  December  28, 
1878,  at  which  said  last-mentioned  time  said 
Blumenthal  conveved  500  acres  off  from  the 
northwestern  end  of  said  premises,  by  deed, 
to  said  Edward  Rutz,  and  others,  whose  title 
the  plaintiff  acquired  in  fee  on  and  prior  to 
the  7th  day  of  March,  1888,  and  thereupon 
succeeded  to  said  Blumenthal's  said  title  to 
and  |>os8ession  of  said  premises ;  and  that 
the  said  Blunienthal,  from  whom  the  plaintiff 
so  derived  such  title  and  possession  as  afore- 
said, and  the  several  owners  of  the  surveys 
and  lands  in  the  said  Prairie  du  Pont  com- 
mon fields  adjoining  said  surveys  149  to  156, 
both  on  the  northerly  and  southerly  sides 
thereof,  have  each,  ever  since  the  year  1850, 
up  to  the  present  time,  claimed,  possessed, 
fenced,  inclosed,  used  and  occupied  as  a  part 
of  their  said  several  surveys  and  lands,  re- 
spectively, that  portion  of  the  said  accretions 
thereto  embraced  within  the  side  lines  of 
their  respective  surveys  extended  without  de- 
flection in  direct  lines  northwesterly  to  said 
river ;  and  that  ever  since  the  year  1849  the 
several  owners  of  said  surveys  have,  by  com- 
mon consent,  recognized  and  acted  upon  such 
extension  of  the  side  lines  of  their  several 
surveys  in  a  direct  course  across  said  accre- 
tions to  the  river,  as  the  true  and  proper 
boundary  and  division  lines  between  them, 
in  respect  to  the  accretions  formed  on  the 
river  front  of  said  surveys. 

**5.  That  the  premises  described  in  the 
declaration  and  sued  for  are  located  at  the 
present  time,  and  were  at  the  commencement 
of  this  suit,  eastward ly  of  the  centre  of  the 
main  channel  of  the  Mississippi  River,  and 
in  the  County  of  St.  Clair,  in  the  State  of 
Illinois. 

"6.  And  the  court  further  finds  that,  as 
appears  from  the  evidence  and  from  the  sur- 
vey of  said  lands  made  by  William  L.  Deneen, 
as  the  county  surveyor  of  St.  Clair  County, 
880]  Illinois,  on  JN^ovember  15,  1850,  produced  in 
evidence,  at  that  time,  the  dry  land  of  said 
surveys  numbered  149  to  156,  inclusive,  ex- 
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tended  westwardly  to  the  line  indicated  by 
the  words  'River  bank,  1850,  by  Deneen,* 
on  the  map  marked  'Plaintiff's  Exhibit  B;' 
and  that  the  main  land  of  said  surveys  num- 
bered 149  to  156,  inclusive,  in  the  year  1850, 
extended  westwardly  over  and  across,  and 
included  about  sixty  rods  in  width  of,  the 
lands  described  in  the  declaration,  to  wit, 
that  portion  of  said  lands  lying  between  the 
river  bank  in  1850,  as  indicated  bv  said  De- 
neen's  survey,  and  the  line  markea 'Old  sur- 
veyed river  oank,  1814, '  as  said  lines  are  re- 
spectively designated  on  said  map ;  and  that, 
in  the  year  18G3,  the  main  and  dry  lands  of 
the  survey  149  to  156  extended  aliout  fifteen 
chains  or  sixty  rods  further  westward  and 
beyond  the  line  of  the  river  bank  so  surveyed 
by  said  Deneen  in  1850,  and  that  the  eastern 
bank  of  the  river  in  1863  was  about  one  half 
a  mile  west  of  a  certain  dwelling-house  here- 
inafter mentioned,  then  standing  on  said 
survey  No.  151,  and  so  oontinuea  until  the 
year  1865. 

"7.  That  the  greater  part  of  the  so-called 
Arsenal  Island,  which  now  extends  over  and  U 
embraced  within  the  boundaries  of  the  lands 
described  in  the  plaintiff's  declaration,  is 
located  upon  the  site  of  the  dry  lands  of 
said  surveys  numbered  149  to  156,  inclusive, 
as  the  same  existed  from  1850  to  1865,  and 
that  the  residue  thereof  (bein^  about  one 
eighth  of  the  entire  width  of  Uie  same)  is 
located  upon  the  bed  of  the  Mississippi  River 
as  it  then  existed,  and  easterly  of  the  Uiread 
or  middle  line  of  said  river. 

"8.  That  between  the  years  1865  and  187S 
the  river  front  of  the  said  surveys  numbered 
149  to  156  was  washed  away,  so  that,  in 
July,  1878,  the  river  front  of  said  lands  only 
extended  to  the  line  marked  'River  bank, 
1878, '  on  said  map,  and  that  said  river  bank 
thereafter  continued  to  wash  away  and  cave 
in  until  it  reached  the  line  marked  'River 
bank,  1884, '  on  said  map. 

"9.  And  the  court  further  finds,  from  the 
evidence,  that  such  washing  away  of  said 
river  bank  did  not  take  place  slowly  and 
imperceptibly:  but,  on  the  contrary,  the 
caving  in  and  washing  away  of  the  same 
was  rapid  and  perceptible  in  its  progress; 
that  such  washing  away  of  said  river  bank 
occurred  principally  at  the  spring  rises  or 
fioods  of  hiffh  water  in  the  Mississippi  River, 
which  usually  occurred  in  the  spring  of  the 
year ;  that  such  rises  or  fioods  varied  in  their 
duration,  lasting  from  four  to  eight  weeks, 
before  the  waters  of  the  river  would  subside 
to  its  ordinary  stage  or  level ;  that  during 
each  fiood  there  was  usually  carried  away  a 
strip  of  land  from  off  said  river  bank  from 
two  hundred  and  fifty  to  three  hundred  feet 
in  width,  which  loss  of  land  could  be  seen 
and  perceived  in  its  progress ;  that  as  much 
as  a  city  block  would  be  cut  off  and  washed 
away  in  a  day  or  two ;  that  blocks  or  masses 
of  earth  from  ten  to  fifteen  feet  in  width 
frequently  caved  off  and  fell  into  the  river 
and  were  carried  away  at  one  time ;  that  in 
the  spring  of  the  year  1872  Mr.  Augustus  A 
Blumenthal,  Jr.,  the  occupant  of  the  land  at 
the  time,  lived  in  the  dwelling-house  situate 
on  said  survey  No.  151,  and  the  river  had, 
since  the  year  1865,  so  encroached  upon  the 
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land  that  the  house  was  then  but  about  four 
or  fiye  hundred  feet  back  from  the  river  bank 
and  water*8  edge,  as  it  then  existed.  When 
the  spring  rise  or  flood  occurred  that  year, 
the  said  Blumenthal  became  alarmed  for  the 
safety  of  his  house,  and  immediately  com- 
menced taking  said  house  down  and  remov- 
ing the  same  further  from  the  river  bank, 
and,  in  so  doing,  worked  6  or  8  days  in  suc- 
cession, at  the  expiration  of  which  time  the 
bank  had  caved  in  and  washed  away  so 
rapidly  that  the  bank  and  waters  of  the  river 
had  approached  within  a  few  feet  of  the 
foundation  of  the  house,  and  before  the 
waters  subsided  carried  away  the  greater 
portion  of  the  foundation  of  the  house,  and 
Uie  flood  which  came  in  the  spring  of  1873 
carried  away  the  residue  of  said  foundation, 
with  at  least  100  feet  more  of  the  land ;  and 
that  such  caving  in  and  washing  away  con- 
tinued until  the  building  of  the  dyke  at  the 
point  indicated  on  saJd  map,  on  the  eastern 
side  of  the  river,  above  the  said  lands,  which 
dyke  was  built  by  the  United  States  govern- 
ment in  the  years  1876  to  1878. 

**10.  That  the  said  washing  away  of  the 
bank  on  the  front  of  the  said  surveys  was 
caused  by  dykes  built  by  the  City  of  St. 
2]  Louis  on  the  western  side  of  the  river,  at  the 
points  where  the  same  are  indicated  on  said 
map,  by  causing  the  current  of  the  river  to 
flow  over  to  and  against  the  eastern  shore ; 
that  the  western  bank  of  the  river  opposite 
the  plaintiff's  said  land  is  rocky,  and  there 
appears  to  have  been  no  material  change  in 
that  bank  since  the  flrst  survey  thereof  by 
the  United  States  government. 

**11.  The  court  further  finds  that  in  1853 
there  existed  an  alluvial  formation  or  body 
of  land  on  the  western  side  of  the  river  and 
near  the  Missouri  shore,  then  called  Quaran- 
tine Island,  which,  in  that  year  (1858),  was 
surveyed  bv  William  H.  Cozzens.  The  lo- 
cation and  boundaries  of  said  island  are  in- 
dicated upon  said  map,  the  same  being 
shaded  red,  and  having  written  thereon  the 
words  and  figures  'Quarantine  Island,  also 
called  Arsenal  Island,  as  surveyed  in  1853. ' 
In  1858  the  said  island,  in  low  water,  ex- 
tended to  and  adjoined  the  main  land  on  the 
western  or  Missouri  side  of  the  river.  At 
some  time  between  the  years  1853  and  1868 
the  greater  portion  of  said  Quarantine  Island 
washed  away,  so  as  only  to  leave  remaining 
that  portion  thereof  embraced  within  a  sec- 
ond survey  thereof  made  by  said*  Cozzens  in 
January,  1863,  the  location  and  boundaries 
of  which  are  indicated  upon  said  map  bv  the 
words  'Survey  No.  411  of  St.  Louis  land, 
school  lands,  Arsenal  Island,  surveyed  in 
1868;'  the  letters  and  lines  thereof  being 
shaded  green  upon  said  'Exhibit  B. ' 

**  12.  Said  Quarantine  Island,  since  its  sur- 
rey in  1868,  has  been  called  Arsenal  Island, 
and  at  the  time  of  said  surveys  of  said  island 
in  1853  and  1868  the  same  was  situated  on 
the  west  side  of  the  main  channel  of  the 
Mississippi  River  and  about  a  mile  higher 
up  the  river  than  the  lands  described  in  the 
declaration,  and  no  part  of  the  same  then  ex- 
tended down  the  river  opposite  said  plain- 
tiff's said  lands. 

"  18.  On  February  10th,  1863,  a  part  of  the 
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said  island,  designated  as 'Survey  No.  411  of 
St.  Louis  school  lands, '  containing  100  and 
twenty-two  hundredths  acres,  was  assigned 
to  the  St.  Louis  public  schools,  in  pursuance 
of  the  Act  of  Congress  of  June  18th,  1812, 
entitled  'An  Act  Making  Further  Provision 
for  the  Settling  Claims  of  Land  in  the  Terri- 
tory of  Missouri'  (2  U.  S.  Stat,  at  L.  p.  [233] 
748),  and  of  the  supplementary  Act  of  May 
26th,  1824  (4  U.  S.  Stat,  at  L.  p.  66).  and 
the  residue  of  said  island,  as  Ibo  surveyed  in 
1863,  being  nine  and  sixty-flve  hundredths 
acres  on  the  northern  end  thereof,  appears  to 
have  been  also  assigned  to  s&id  St.  Louis 
public  schools  on  August  25th,  1864,  as  in- 
demnity for  school  lands  lost  in  section  16, 
T.  45  In  . ,  ranee  7  east,  of  the  St.  Louis  dis- 
trict, Missouri. 

"14.  Bv  deed  dated  February  8th,  1866, 
the  St.  Louis  public  schools  conveyed  it» 
right  and  title  to  said  Quarantine  or  Arsenal 
Island  to  the  City  of  St.  Louis,  which  landa 
are  described  in  such  deed  as  situated  '  in  tho 
County  of  St.  Louis  and  State  of  Missouri.' 
As  early  as  the  year  1850  the  City  of  St. 
Louis  occupied  said  Quarantine  or  Arsenal 
Island  for  quarantine  purposes,  and  so  con- 
tinued to  occupy  the  same  until  the  year 
1875,  when  the  said  Citv  of  St.  Louis  leased 
said  island  to  the  defendant,  Benjamin 
Seeger,  who,  as  such  tenant,  lived  on  and 
occupied  the  said  island  up  to  the  time  of 
the  commencement  of  this  suit.  During  tho 
years  1861  to  1865,  inclusive,  the  United 
States  government  occupied  a  portion  of  said 
island  for  the  purpose  of  a  military  hospital 
and  as  a  place  for  the  burial  of  those  dying 
at  such  hospital.  The  dry  land  described  in 
the  declaration  in  this  case  did  not  arise  or 
form  in  the  Mississippi  River  until  about 
the  year  1874  and  subsequent  tliereto,  the 
same  having,  after  the  year  1865  and  prior  to 
1874,  become,  in  part,  submerged  and  washed 
away  in  the  manner  stated  in  the  8th  para- 
graph of  these  findings. 

**  15.  The  court  furtner  finds,  from  the  evi- 
dence, that  there  is  not  now,  and  was  not  at 
the  time  of  the  commencement  of  this  suit, 
any  land  whatever  above  the  surface  of  the 
water  in  said  river  on  the  site  or  within  the 
boundaries  of  said  Quarantine  Island  as  so 
surveyed  in  1853,  nor  upon  the  site  or  within 
the  boundaries  of  said  island  as  so  surveyed 
in  1868,  but  that  the  same  was  subsequently 
wholly  washed  away. 

"16.  The  court  further  finds  that,  in  the 
floods  in  the  Mississippi  River,  before  men- 
tioned, large  portions  of  the  upper  or  north- 
em  end  of  said  island  washed  away ;  that  in 
such  floods  a  bar  formed  each  year  l>elow,  and  f^^^] 
joined  to  the  foot  of  the  island,  extending 
down  tlie  river  for  the  distance  of  a  quarter 
of  a  mile  or  more ;  that  when  the  water  sub- 
sided after  such  a  spring  flood  the  surface  of 
such  bar  appeared  in  sight  above  the  surface 
of  the  water,  but  nearly  on  a  level  with  the 
water,  for  the  greater  length  of  such  bar ; 
that  during  the  first  summer  after  such  bar 
had  formecl,  willows  grew  upon  it,  and  the 
flood  which  occurred  the  next  succeeding 
sprine  deposited  more  sand  and  soil  on  the 
bar,  which  was  retained  by  the  willows,  and 
the  bar  so  formed  was  thus  raised  higher,  in 
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-each  successive  annual  flood,  ao  long  as  it  and  that  the  defendants  are  giiiltf  of  uolnw- 

nas  overflowed  in  high  water,  and  tbis  proc-  fully  withholding  the  possessioo  theiTof  from 

ess  WHS  repeated  at  each  succeeding  flood  by  the  plaintiff,  in  niannur  and  form  as  alleged 

the    forniBtiOD   of    another    bar   below   that  in  the  declaration. 

formed  by  the  preceding  flood,  which  in  turn       "21.   And  that  the  value  of  the  said  landl 

was  covered  with  a.  growth  of  willows  and  in   controveray   in  this  suit  exceeds  sixteen 

raised  higher  bj  each  Bucceedtng  flood  until  thousand  dollars." 
it  ceased  to  be  overflowed.  On  these  findings,  the  court  entered  a  judf- 

"17.  The  court  further  finds,  that  such  bars  mpm  which  found  that  the  defendants  were 

were  not  formed  by  accumulations  of  sand  guilty  of  unlawfully  withholding  from  tba 

■or  soil  washed"  up  against   the  lower  end  of  plaintiff  the  premises  above  described  ;  and 

the  island,  but  by  the  deposits,  in  times  of  that  the  plaintiff,  at  the  time  alleged  in  tha 

flood,  of  soil  and  sediment  upon  the  bed  of  declaration,  owned  the  lands  in  fee  ;  aud  ad- 

the  river  belofc  the  island.  Judged  that  he  recover  the  possessioa  of  Uicm 

"18.  And  the  court  further  Qnds,  that  be-  In  fie  from  the  defendants,  according  to  tba 

fore  the  said  island  was  washed  away  the  finding  of  the  court.     A  motion  for  a  new 

main  and  navigable  channel  of   the  Rlissfs-  trial  was  made  and  overruled, 
sippi  River  was  eastwardly  of  the  island,       There  fs  in  the  record  a  bill  of  exceptions, 

but  after  the  said  bar  was  formed  lower  down  which  shows  that  at  the  trial  the  defendants  [* 

the  river  in  front  of  the  plaintiff's   land  the  moved  the  court  to  make  Ibe  findings  of  fact 

main  and  navigable  channel  of  the  river  has  ^^^  declarations  of  law  which   are  set  forth 

been,  and  still  is,  on  the  west  side  of  the  said  in  the  margin, '  but  that  the  court  overruled 

bars  or  island,  and   that  since  the  said   bars  guch  motion  and   the  defendants   excepted.   \z 

or  island  bad  so  formed  In  the  river  in  front  The  bill  of  exceptions  stoles  that  no  declara- 

of  said  surveys  the  boats  navigating  the  river  tion  gf  la^  was  itiven  by  the  court,  except 

have  not  run  between  the  bar  or  island  and  go  far  as  the  same  may  be  included  in  tha  |£ 

the  bank  of  the  eastern  or  Illinois  shore   of  findings  which  the  court  mada;  and  that  tha 

the  river,  defendants  excepted   to  the  findings   of  fact 

"  IB.   The  court  further  finds,  that  In  the  made  by  the  court,  and  to  the   rendering  of  [t 

years  1876  to  1878  the  United  SUtes  govern-  judgment  for  the  plaintiff,  and  to  the  OTW- 

ment  built  a  dyke  from  the  eastern  or  Illl-  ruling  of  the  motion  for  a  new  trial, 
nols  shore  of  the  river  to  the  bar  or  iHland,       Seeger  and  the  City  of  8t.  Louis  sued  ont 

as  it  then  existed,  about  sixty  rods  northerly,  a  writ  of  error  from  this  court  to  review  tlw 

or  higher  up  the  river  than  the  north  line  of  judgment.    During  the  pendencv  of  the  writ 

the   plaintiff's  said   land,   and   which   said  of  error  In   this  court.  Seeger  has  died   and 

dyke  is  indicsted  on  said  map  by  the  line  the  City  of  8t,  Louis  la  the  surviving  pUin> 

having  the  word  'dyke'  written  beneath  the  tiff  in  error. 
[2351  same.     And  that  in  the  years  1878  to  1882  the       Thg  general  question  Involved  in  the  case 

United  Slates  government  built  a  dam  above  jg  whether  the  land  in  dispute  is  a  part  of 

said  dyke  from  a  point  near  the  head  of  said  . 

bar  or  island  to  the  eastern  or  Illinois  shore,  De/eruianU'  ROected  Ftndbigt  of  FtuL 

on  the  line  desienated   'dam'  on   said  map :      This  Is  an  utitoo  of  etectmeat  Instituted  In  tta 

•nil  after  uM  HdItd   anil  Hum  wnra    hiHIt  tho  BtatP Circuit Court of  ft.  ClalrOounly.  IlllD<ris.«0 

and  aftw  said  dyke  and  dam  were   built  the  january»,  IBM.loreoovercertalopiSnlseaallemd 

flow  of  the  water  through  the  channel  or  space  tobelnSt.ClaJrOouDt]'.  IlUnola,  and  dceeribedM 

occupied   by  water  between  the   said  bar  or  followB.  to  wit:  Bounded  east  tiy  tbe  meuiaen  at 

island  which  had  so  formed  in  front  of  the  '^^^''gl^^e^'f.SSSS^'SSKKLSni^'lSE 

river  bank  of  plaintiff  s  land,   as  it  existed  iiKhedlaUnltedBtatmurvenUBtoULlnoli^*^ 

at  that  time,  was  thereby   impeded  and  tbe  ol  tbe  common  Belda  of  Pr^rla  dn  Pont:  teunOM 

Channel  or  spsce  gradually  fllled  up  by  de-  ^"^  5£,"^ ^'^.'^I?1^S*„*L'^pELS'S 

,_     -  ,r       I  ^  .1.   .  1 lu    _        HaoA  bounded   nortn  by  ttke  Dorto  naa  or  aurver  la 

posits  from  the  river,  so  that  by  the  ywir  1884  aforowld.  produced   we«t«ardly   to    tbe  OMIia 

the  same  became  dry   land  from  the  line  in  tbresd  of  tba  Hlssleslppi  Hlver,  and  aoutta  t>7  tka 

front  of  tbe  said  surveys  149  to  166.  marked  ^^,  "^'"lll"  ™',„  5,^SiT%  ^"iSSSiZiS 

•River  bank,   1884,'  out  to  the  westeni  side  ^^  ">  ""^  """"  ""*^  °*  "*   I'^i'-IW* 
of  the  said  bar  or  island  on  the  northwest-      "The  aotion  was  ortglnaUT  oommenoad  sgaitt 


em  end  of  said  surveys,  as  Indicated  on  said  Benjamin  Seegm.  ^e»od  to  ba  to  paasMBtOD.ua 

map.  and  that  the  same  has  since  continued  ™^^S°„S'e^.S*J»*rSi^VttaS£S'S 

to  be  and  is  now  dry  land,  except  In  extremely  Missouri,  claimlngto  betbe  owper  of  tbe  jiuuiwa 

high  water,  and  that  the  lands  described  In  occupied  by  sal JBeei^  and  the  tondloirf  of  sag 

thi  declaration  embnu*  so  much  thereof  a.  H^^^^SSZTSS'^'^.SS^^S^A 

lies  westerly  of  the  line  marked  on  said  map  defendants,  wss  duly  removed  Into  this  eo"** 

with  the   words 'Old   surveyed   river  bank.  At  the  trial  of  thh  cause  before  tliect — 

1814,'  and   easterly  of  the  middle  or  thread  mdth.tooemu 

of  the  main  channel  of  the  Mississippi  River,  _ 

and  between  the  extended  lines  of  said  sur-  lleldai^  Prairia*i  Pw^» 

vevs,    as    indicated    on  said    map    marked  "t2fi!Ji&S5ff*SSS«SS5 

'Plaintiff's  Exhibit  6.'  itiff  nowdltt^^  nadaai 

"20.   The  court  further  flndi.  that  tbe  plain-  blchttogtleand  pnwe^w 

tiff  is,  and  was  on  and  prior  to  the  first  day  ..S?k;"S!_ —KfESS  S 

of  January,  A.    D.    1884.  and  at  the  time  of  the  UlnlHilppI  River.       '    '  "^-watar  D>mrlt  « 

the  commencement  of  this   suit,  the  owner  Itappeareo  thatBlumeDthal.lnlBW.toofc  im— 

in   fee   of  said   lands  described   In  Uie   first  ^^on.  under^hla  deeda.  j^Jba  .P^gg^r  a 

-count   of   the   declamtlon,    situated    In   the  S^Jd" V SJuiJ^wert tta          """^  ' 

County  of  St.   Clair  and  Slate  of  llllnoiB.  Hlaahslml  River,  and  tl 

stn  it8U.& 


18M. 
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St.  LoinB  t,  Rutz. 
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snrvejs  149  to  ISB,  inclusive,  In  ..__  

Ilelds  of  Prairie  du  PoDt,  with  tbe  accretion 
thereto,  situnte  on  the  Illinois  aide  of  the 
Mlsaissippi  River,  in  St.  Clair  County,  Illi- 
noia,  ana  is  owned  by  the  plaintiff,  or  whether 
It  is  owned  by  the  surviving  defendant,  the 
City  of  St.  LouJB.  Bs  an  accretion  to,  and 
part  of,  an  island  in  that  C!tv,  called  "Ar- 
Mnal  Island"  ar  "Quarantine  Island."  on  tbe 
western  or  Missouri  side  of  tbe  Miaaissippi 
Biver,  which  was  orlginallv  an  island  more 
than  a  mile  higher  up  tbe  river  than  the  sur- 
veys in  question. 

The  assignments  of  error  made  are,  tliat 
the  circuit  court  erred  (1)  in  holding  that 
tbe  title  and  ownership  of  the  plaintiff  ex- 
tended to  the  middle  of  the  main  channel  of 
the  Hissiasippi  River  and  embraced  the 
premises  in  controversy;  and  (2)  in  refusing 
to  bold  that  the  premises  in  controversy  were . 
an  accretion  to  Arsenal  Island,  and  the  prop- 
erty of  the  City  of  St.  Louis. 

We  cannot  review  the  action  of  the  circuit 
court  in  finding  the  facts  which  it  did  find 
and  refusing  to  Qnd  the  facts  which  it  was 
asked  to  find  and  did  not  find.  We  can  only 
Inquire  whether  the  facta  found  are  sulDcient ' 
to  support  the  Judgment.  The  "defendants' 
refuaea  declarations  of  law"  do  not  appear 
to  have  been  t»sed  upon  the  facts  founa  by 
tbe  court,  but  upon  the  defendants'  proposed 
fluidlnga  of  fact,  which  were  rejected  by  tlie 
court.  These  "refused  declarations  of  law" 
contained  mixed  questions  of  law  and  fact; 
and  where  such  questions  are  submitted  to 
tbe  court  in  a  trial  without  a  jury,  this  court 
will   not,    on  a  writ  o*  error,  review  such 

SDeationa,  any  more  than  It  will  pure  quea- 
on«  of  fact. 


Tbe  question  as  to  whether  tbe  fee  of  the 
plAlntlS,  as  a  riparian  proprietor  on  the 
Mississippi    River,    extends    to  the  middle 

thread  of  the  stream,  or  only  to  the  water'a 
edge,  is  a  question  In  regard  to  a  rule  of 
property,  which  Is  govern^  by  the  local  law 
of  Illinois.  Bartuy  v.  Ktoivk,  94  V.  S. 
324,  838  [34  :  324,  228]  ;  St.  LouU  v.  llyen, 
118  U.  B.  568  [28:  11811;  Paektr  v.  BtrA, 
137  U.  S.  661  [34:  819].  In  Barn^  v,  Eto- 
kak  it  is  said  that  if  the  States  "choose  to 
resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them  in  their  sovereign 
capacity,  It  is  not  for  others  to  raise  objec- 

The  Supreme  Court  of  Illinois  has  estab- 
lished and  steadily  maintained,  as  a  rule  of 
property,  that  lie  fee  of  the  riparian  owner 
of  lands  In  Illinois  bordering  on  the  Mis- 
sissippi River  extends  to  the  middle  line  of 
the  main  channel  of  that  river.  MiddUttm  v. 
Prite/iard,  i  111,  510;  Brnxon  v.  Sretila;  64 
111.  488 ;  Hyuek  v.  ralcn.  83  111.  179 ;  CM  v. 
LaialU.  69  111.  831  ;  LamlU  v.  Strobil.  89 
111.  370;  W<uAington  let  Co.  v,  Shorlall,  101 
III.  46;  Brooklyn  v.  Smith.  104  111,  420,  438; 
TnitUtt  ef  SchooU  v.  Schrolt.  120  111.  609, 
618,  619  :  Buittnvih  v.  SI.  Lrmia  Bridge  Oom- 
pany.  123  111.  636,  G60. 

"Tlie  findings  of  fact  by  the  court  make  no 
specific  reference  to  a  deed  dated  December 
28,  1ST8,  from  Augustus  A.  Blumenthal  and 
wife  to  the  plaintiff  and  others,  the  substance 
of  which  is  set  forth  in  the  bill  of  excep- 
tions, but  state  merely  that  Blumentbal  ac- 
Juired  by  deeds  the  title  In  fee  to  surveys 
49  to  1S6,  and  that  the  plaintiff  acouired 
from  Blumentbal  "his  said  title  to  saia  land 
prior  to  the  commencement  of  this  suit. " 


to  the  nld  poMowloB  ol  Blumentbal  prior  to  tbe  [  oept  tbat  Iti  location  bad  cbanced  »  alrave  stated. 


between  1811  and  ISM)  tbe  MlnlBBlDpl 

of  the  property  receded  in  a  westwaitllr  dlieotlon. 
UtbatMirveyi  14S  to  tGO,  Inclinlve,  satned  (ortr 
aoia  o[  ground,  and  that  from  ISSO  to  tbe  present 
time  tbe  river  has  encnwobed  on  tbe  nremiaea  so 
tbat  Um  ume  bavs  Ion  one  hundred  acres  o( 
(round,  the  net  lots  beinr  ilJity  aorea  of  grouDd. 
It  appeared  that  an  approved  survey  of  Anenai, 
tt0n  Quarantine,  Ldand,  waa  made  bj  William  H. 
Oonena.  in  1IK8,  under  we  litnructloni  of  the  V.  B. 
■nrveyor-KenaraliBlao,  that  Bald  lalaod  was  anfined 
IT  the  SecretaiT  of  the  Interior  to  the  St.  Coula 
public  scbools,  in  ISBS  and  UU.  Tbe  flm  astlKn' 
nent  beam  data  E^BbruarrlO.  IMS,  and  ooven  IOII.IB 
Bcrai  of  the  Wand.  Tbe  eeoond  aiaUrnment  li  dat- 
ad  Beptember  8,  jnt,  and  oonven  B.fiE  acres.  Tbe 
two  BMlnunenta  embrace  tbe  entire  IslBDd.vhtab 
aonUlned  1UJ)7  aorea;  also,  tbat  nJd  Island  was 
aoid  and  conveyed  by  the  public  eohools  for  the 


., tbe  Illinois  shore, 

to  the  manner  beretnatter  suied.  At  no  time  had 
tbe  Island  ceased  to  extat.  Prior  to  ISn  the  navl- 
mble  ohaunel  of  tbe  Ulnlnlppt  River  was  between 
Aiaenal  laland  and  tbe  Ullnols  shore. 

In  18T4  boats  oommenoed  navlftatins  between  tbe 
Island  and  tbe  Ulswurl  sboie.  In  or  about  tbe 
yeaiB  URS  to  18Si  tbe  United  Btatea  roveromenC 
caused  to  be  constructed  a  stone  dvke ' — •" —  ' 


minola  shore.   Tbe  effect  of  tbeae 

been  to  stop  tbe  flow  ol  water  at  low 

water  between  the  Islaadaod  the  IlUnola  shore,  and. 
a«a  neceMarr  remit,  land  bas  been  created  conneot- 
tns  tbe  Island  with  the  Ullnois  shore  In  bootof  tbe 
Prairie  du  Pont  common  fields.  Durlns  the  yearly 
blKh  itage  of  hlsh  water  tbe  water  Bows  between 
tbe  island  and  tEe  Illlnole  shore,  and  at  tbe  date  ot 
the  trial— July  S,  IBSS— It  was  bo  flowing. 

D^efulanW  Refviea  DeelaratioTil  of  Law. 
].  The  oourt  declares  tbe  law  to  b&tbat.  under 


y  part 
!  Louie 
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The  defendant,  howeTer,  refeni  to  the  deed 
of  December  23,  1873,  and  relies  upon  the 
fact  thut  the  deBcriptiOD  of  the  premraea  con- 
tained tn  it  describes  the  line  oetween  sur- 
Tejs  148  and  140  as  running  north  83^  degreea 
vest,  142.01  chains  "to  the  present  ba^  of 
the  Mlssisaippi  River,"  thence  along  the  ex- 
tended line  between  surreys  148  and  149, 
[S43]  north  88)^  degrees  west,  "to  low-water  mark 
of  the  Mississippi  River,"  and  "thence  down 
to  the  extended  line  between  surveys"  IG6 
and  1S7.  The  description  further  says:  "The 
tract  hereby  conveyed  containing  600  acres, 
more  or  less  :  together  with  all  rights  as  ri- 
parian owner  to  the  accretion  oi  sand-bar 
lying  north  west  ward  ly  and  between  the  ei' 
tended  lines  of  said  land  herein  described, 
ailuated  in  the  County  of  St.  Clair  and  State 
of  Illinois."  The  (feed  also  describes  the 
property  conveyed  as  "being  Ihe  northweet- 
em  part  of  surveys  numbered"  149  to  ld6, 
both  inclusive,  In  the  Prairie  du  Pont  com- 
mon fields. 

The  contention  of  the  defendant  la,  that 
this  deed  did  not  convey  to  the  granteea  the 
fee  of  the  bed  of  the  river  beyond  low-water 
marh.  But  we  think  this  contention  Is  er- 
roneouB.  In  construing  the  deed,  all  the 
words  of  the  description  must  be  given  efTect, 
If  possible.  The  property  conveyed  is  de- 
scribed as  "the  northwestern  part  of  surveys" 
numbered  14S  to  1S6.  This  makes  It  Impos- 
sible that  the  grantor  should  retain  the  own- 
ership of  any  part  of  the  survevs  northwest 
of  that  which  he  conveyed  to  his  grantees. 
Again,  the  description,  after  saying  "to 
low-water  mark  of  the  Misaissippi  River," 
does  not  say  "thence  down  low-waler  mark 


to  the  extended  line  between  surreys"  ISS 
and  1(^7,  but  says  only  "thence  down  totht 
extended  line  between  surveys"  156  and  IST. 
The  word  "down"  nroperly  means  down  ths 
river.  As  was  said  in  Si.  CHair  QmtUg  t, 
LonnstUm.  00  C.  S.  2S  Wall.  46.  84  [28:  », 
62],  "where  the  calls  in  a  conveyance  of  laoo 
are  for  two  com«T«  at,  in  or  on  a  stream  or 
its  bank,  and  there  Is  an  intermediate  lin* 
extending  from  one  such  comer  to  anothet, 
the  stream  is  the  boundary,  nnlen  there  ti 
something  which  excludes  the  operatioa  of 
this  rule  by  showing  that  the  intention  of 
the  pBrtiea  was  otherwise."  Here  the  next 
preceding  call  was  a  point  at  "  low>wslir 
mark  of  the  Misaissippi  River,"  and  the  oeit 
call  was  an  intermediate  line  "down  to  tha 
extended  line  between  surveys"  156  and  157, 
without  specifying  whether  it  waa  dowo  the 
river  generally  or  down  the  line  of  low-«ata 
mark.  This  description  made  the  river  tha 
boundary  of  the  surveys  on  their  nortbwt*. 
em  ends,  although  the  termination  of  ttw 
last  preceding  call  was  at  low-water  market 
the  river.  The  river  always  had  been  th«  i" 
boundary  of  the  surveys  on  tneir  north westera 
ends ;  and  there  is  nothing  to  ahow  that  the 
parties  to  the  deed  iotended  to  make  anythinf 
but  the  river  the  boundary  at  the  noruiwot- 
em  end  of  what  the  deed  conveyed. 

It  is  plain  that  the  fee  of  Blument^l  is 
the  surveys  extended  to  the  middle  of  Uw 
river  ;  and  the  contention  of  the  defendant  i^ 
that  Blumenthal.  instead  of  conveying  bj 
the  deed  all  the  land  which  he  own«l  on  tits 
northwestern  end  of  the  aurveyai  conveyed 
only  to  low-water  mark.  Thia  would  be  n- 
pugnant  to  that  clause  of   the  descriptioa 


t  time,  have  not 
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•■me  was  an  Wanil  In  tbe  HlwMlppi  Blver  situate 
hi  the  Btate  of  Missouri,  then  the  ownership  of  nc- 
oretlons  attachlDs  theniielviM  to  such  Island  wblle 
«Ud  Island  remained  In  said  State  la  zovcmed  by 
thelawBottbeStat«ofMliBoun:  and  ll  nld  Island 
was  situated  entirely  up-stream  a  mUeor  two  mllee 
aoTtb  of  tbe  nortbemmoat  point  ol  land  ol  the 
plaintiff  fronttn^on  the  MisalsalppI  River,  and  if 
scoretiont  thereupon  fonoed  at  the  lover  or  do  wd- 
■tream  end  ot  said  island  in  said  Hiate  until  tfaey 
reached  •  point  opposite  to  or  In  front  of  tbe  river 
front  of  the  plalntllTaland,  or  between  thcpirend- 
•d  JIncs  ol  hft  nirvers  H9  to  US  deacrlbnl  In  the 
declaratlOD,  such  acOTaUons  became  and  were  tbe 
property  of  the  owner  of  the  Island  shore  to  which 
they  had  become  attached,  and  Ibe  title  of  aucb 
owner  Is  not  devoted  by  tbe  fact  that  tbe  navtRable 
channel  of  the  Ulsaisslppi  Hirer  obanred  luooune 
•o  as  to  run  between  said  Island  and  the  eaatern 
sbore  of  the  Slate  of  MlesourL  and  tlie further  tact 
that,  by  moans  of  a  dyke  and  a  dam  run  out  from 
tlie  east  shore  of  tbe  Hiaa1»lppl  Blver  (the  lUlnois 
shore)  said  island  has  become  attached  to  the  JUl- 


-  -  be.  tbat  If  Ik* 

ounentot  the  Mlastealppl  Blv«r  naduallr  uodtf 
mined  the  west  sbore  or  bank  of^the  laud  of  tht 
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EtTver,  and  that  by  n 


liu$ 


•ai^MBi 


-d  inland  and  tbe  Illinois  shore  ot  said  river.  i 

T.  The  court  declares  tbe  law  to  be.  that  If  the 
current  of  the  Hlaslialppl  Blver  undermined  the  I 
MS 


whereby  tbe  bed  o(  the  river  was  nadiuiv 
cbaaged.  thereby  the  western  boundary  iTneof  dM 
land  of  tlie  plalDtlff  oraald  grantor  cbannd  aooocd- 
Ingly  to  correspond  with  the  chatifm^n  the  bat 
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^hich  conveys  **  the  northwestern  part  of  sur- 
reys" 149  to  166.  Then  we  have  the  de- 
scription ** together  with  all  rights  as  ripa- 
rian owner  to  the  accretion  or  sand-bar  lyine 
northwestwardly  and  between  the  extended 
lines  of  said  land  herein  described,  situated 
in  the  County  of  St.  Clair  and  State  of  Illi- 
nois." These  words  show  that  the  grantor 
intended  to  convey  all  his  riparian  rights 
appurtenant  to  the  surveys,  **  between  the  ex- 
tended lines"  of  them,  in  the  County  of  St. 
Clair;  and  it  cannot  be  held,  consistently 
with  the  terms  of  the  deed,  that  he  intended 
to  retain  to  himself  any  interest  in  the  fee  of 
the  bed  of  the  river.  The  accretion  or  sand- 
bar mentioned  in  the  deed  evidently  existed 
at  its  date,  and  it  was  the  nucleus  of  the  bar 
which  subsequently  developed  into  the  land 
in  dispute.  If  the  boundary  terminated  at 
low- water  mark  on  the  margin  of  the  river 
it  could  not  have  included  all  the  rights  of 
the  grantor  as  riparian  owner  to  the  accretion 
or  sand-bar  lying  northwestwardly  in  the 
river  opposite  the  surveys.  Piper  v.  Can- 
nolly,  108  111.  646. 

The  finding  bv  the  court  that  the  plaintiff 
acquired  from  Blumenthal,  prior  to  the  com- 
mencement of  the  suit,  Blumenthal's  title 
to  the  premises  in  question,  which  title  was 
one  in  fee  to  such  premises,  acquired  by  him 
by  deeds  from  the  parties  then  in  their  actual 
poRsession  as  owners  thereof,  amounts  to  a 
finding  that  the  accretion  or  sand-bar  men- 
tioned in  the  deed  of  December  28,  1873, 
was  the  same  sand-bar  which  first  appeared 
earlier  in  1878.  and  which  by  subsequent  ac- 
cretions developed  into  the  land  in  contro- 
(]  versy.  This  finding  is  conclusive  to  show 
that  the  land  conveved  by  Blumenthal  was 
not  limited  by  the  line  of  low-water  mark 
on  the  river.  It  does  not  appear  that  Blu- 
menthal or  anyone  claiming  under  him  as- 
serted any  interest  in  the  land  after  the  mak- 
ing of  the  deed.  Jefferis  v.  East  Omaha 
Land  Co,  184  U.  8.  178,  197  [88 :  872.  8791. 

The  next  question  concerns  Arsenal  Island. 
By  findings  of  fact  6  to  9  the  sudden  and 
perceptible  loss  of  land  on  the  premises  con- 
veyed to  the  plaintifiF,  which  was  visible  in 
its  progress,  aid  not  deprive  Blum^ithal,  as 
riparian  proprietor,  of  his  fee  in  the  sub- 
merged land,  nor  in  any  manner  change  the 
boundaries  of  the  surveys  on  the  river  front, 
as  they  existed  in  1865,  when  the  land  com- 
menced to  be  washed  away. 

It  is  contended  by  the  defendant,  not  only 
that  the  plaintifi!  never  had  any  title  to  the 
bed  of  the  river,  but  that,  when  the  dry  land 
of  which  he  was  in  possession  was  swept 
away  by  the  river  ana  ceased  to  exist,  his 
ownership  of  that  land  also  ceased  to  exist. 
It  is  laid  down,  however,  by  all  the  author- 
ities, that,  if  the  bed  of  the  stream  changes 
imperceptibly  by  the  gradual  washing  away 
of  the  banks,  the  line  of  the  land  bordering 
upon  it  chuiges  with  it;  but  that,  if  the 
change  is  bv  reason  of  a  freshet,  and  occurs 
suddenly,  the  lino  remains  as  it  was  orig- 
inally.   This  principle  is  recognized  by  the 


Supreme  Court  of  Illinois,  in  Buttenuth  v. 
8i.  Louis  Bridge  Company,  123  111.  585,  546, 
in  these  words :  **The  law,  as  stated  by  law 
writers,  and  in  the  adjudged  cases,  seems  to 
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be,  that  where  a  river  is  declared  to  be  the 
boundary  between  States,  although  it  may 
change  imperceptibly,  from  natural  causes, 
the  river,  as  it  runs,  continues  to  be  the 
boundary.  But  if  the  river  should  suddenly 
change  its  course,  or  desert  the  original 
channel,  the  rule  of  law  is,  the  boundarj 
remains  in  the  middle  of  the  deserted  river 
bed."  It  is  laid  down  by  all  the  authorities 
that,  if  an  island  or  dry  land  forms  upon 
that  part  of  the  bed  of  a  nver  which  is  owned 
in  fee  by  the  riparian  proprietor,  the  same 
is  the  property  of  such  riparian  proprietor. 
He  retains  the  title  to  the  land  previously 
owned  by  him  with  the  new  deposits  there- 
on. 

It  may  be  asked,  pertinently.  What  has  be-  [241 
come  01  the  riparian  rights  of  the  plaintiff 
on  the  river,  if  his  title  to  the  land  in  dis- 
pute is  not  sustained?  It  appears  by  the 
findinirs  that  the  greater  part  of  the  so-called 
Arsenal  Island,  which  is  now  embraced  wiUi- 
in  the  boundaries  of  the  land  sought  to  be 
recovered  by  the  plaintiff,  is  located  upon 
the  site  of  the  dry  lan<}  of  surveys  149  to  156, 
as  the  same  existed  from  1860  to  1865,  and 
that  the  residue  thereof,  being  about  one 
eighth  of  the  entire  width  of  the  island,  is 
located  upon  the  bed  of  the  Mississippi  River 
as  it  then  existed,  and  eastwardly  of  the 
thread  or  middle  line  of  the  river ;  that  be- 
tween 1865  and  1878  the  river  front  of  the 
surveys  was  washed  away  to  the  extent  men- 
tionea  in  finding  8,  and  was  further  washed 
away  thereafter  until  1884;  and  that  such 
washing  away  did  not  take  place  slowly  and 
imperceptibly,  but  was  rapid  and  perceptible 
in  its  progress,  and  the  particulars  are  given 
in  finding  9.  The  plaintiff  was  a  riparian 
proprietor  on  the  river.  If  his  title  to  the 
land  in  question  is  not  sustained,  he  is  no 
longer  sudi  riparian  proprietor  and  is  cut  off 
from  access  to  the  river.  Among  his  rights 
as  a  riparian  owner  are  access  to  the  navi- 

Sble  part  of  l^e  river  from  the  front  of  his 
id,  and  the  right  to  make  a  landing,  wharf 
or  pier  for  his  own  use  or  the  use  of  the 
public.  DutUm  y.  Strong,  66  U.  8.  1  Black, 
28  [17 :  291 ;  8t,  Paid  d  P.  R,  (Jo.  y.  Schur- 
meier,  74  tJ.  B.  7  Wall.  272  [19 :  74]  ;  Tate$ 
V.  Milttaukee,  77  U.  B.  10  WaU.  497,  504  [19 : 
984,  986]. 

No  act  has  been  done,  or  negligence  com- 
mitted, by  the  plaintiff  or  his  grants 
which  occasioned  any  loss  of  the  land  or  any 
transfer  of  the  title  to  it,  either  to  the  State 
of  Illinois  or  to  the  City  of  St.  Louis.  Find- 
ing 10  shows  that  the  washing  away  of  the 
bank  of  the  surveys  was  caused  by  dykes 
built  by  the  City  of  St,  Louis  on  the  western 
side  of  the  river,  which  caused  its  current  to 
flow  to  and  against  the  eastern  shore.  When 
land  was  formed  again  on  the  place  where 
the  plaintiff's  land  had  been  washed  away^ 
it  became  the  property  of  the  plaintiff,  ana> 
although  the  land  thus  newlyformed  extended 
a  short  distance  into  the  old  bed  of  the  rivei* 
beyond  the  former  shore  line,  such  additional 
formation  belonged  to  the  plaintiff  as  a  de- 
posit on  that  part  of  the  bed  of  the  river 
which  was  owned  by  him  in  fee,  and  not  to  [241 
the  State  of  Illinois  or  to  any  third  party. 
Otherwise,  the  plaintiff  would  be  cut  off 
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without  his  fault  from  the  riyer  front  and 
from  his  riparian  rights. 

When  the  United  States  gOYemment,  from 
1876  to  1878,  as  found  in  finding  19,  built 
the  dyke  from  the  eastern  shore  <n  the  river 
to  the  bar  or  island  as  it  then  existed,  above 
the  north  line  of  the  plaintiff's  land,  the  re- 
sult was,  that  the  space  or  channel  of  water 
between  the  bar  or  island  as  it  had  formed 
in  front  of  the  river  bank  of  the  plaintiff's 
land,  and  the  eastern  bank  of  the  river  as  it 
existed  when  the  cutting  away  of  the  plain- 
tiff's land  ceased,  was  filled  up,  so  that  by 
1884  it  had  become  dry  land,  .and  it  has  since 
continued  to  be  such  on  the  front  of  the 
plaintiff's  land  out  to  the  western  side  of  the 
island  or  land  in  question.  The  fact  that 
more  land  has  thus  been  restored  to  the  plain- 
tiff than  waa  cut  away  cannot  deprive  him 
of  his  riparian  right  or  of  his  access  to  the 
river.  'The  State  of  Illinois  does  not  claim 
any  part  of  such  land,  but  concedes  to  the 
ripariap  proprietor  the  bed  of  the  river  where 
the  land  formed. 

It  is  found  by  findiqgs  17  and  18  that  the 
bars  which  formed  below  and  were  Joined  to 
the  foot  of  Arsenal  Island  were  not  formed 
by  accumulations  of  soil  washed  up  against 
its  lower  end,  but  by  the  deposit,  in  times 
of  flood,  of  soil  and  sediment  on  the  bed  of 
the  river  below  the  island ;  that,  before  the 
island  was  washed  awav,  the  main  and  navi- 

Sable  channel  of  the  river  was  eastwardly  of 
le  island,  but  after  the  bar  was  formed  lower 
down  the  river  in  front  of  the  plaintiff's 
land,  the  main  and  navigable  channel  of  the 
river  was  removed  to  the  west  side  of  the 
bar  or  Island,  and  since  that  time  boats  navi- 

fating  the  river  have  not  run  between  the 
ar  or  island  and  the  eastern  shore  of  the 
river.  It  therefore  appears  that  the  dry  land 
in  question  was  formed  on  that  part  of  the 
bed  of  the  river  which  was  owned  in  fee  by 
the  plaintiff,  or  his  graiitor,  as  the  riparian 
owner,  and  that  their  rights  were  governed 
bv  the  established  rules  of  law  in  force  in 
Illinois.  It  is  well  settled  that  the  owner 
in  fee  of  the  bed  of  a  river,  or  other  sub- 
merfi;ed  land,  is  the  owner  of  any  bar,  is- 
land or  dry  land  which  subsequently  may 
be  formed  thereon.  Mulry  v.  Norton,  100 
N.  Y.  424,  1  Cent.  Rep.  748. 

It  is  shown  bv  the  findings  of  the  court 
that  the  space  which  was  covered  by  water 
between  the  front  of  the  plaintiff's  dry  land 
and  the  bar  or  island,  when  the  latter  first 
was  formed,  has  since  been  so  filled  up  by 
deposits  from  the  river  that  by  the  year  188i4 
it  was  all  dry  land  on  the  river  front  of  the 

f plaintiff 's  land  out  to  the  western  side  of  the 
and  in  question,  except  in  high  water. 
Therefore,  when  the  bar  or  island  formed  in 
front  of  Blumenthal's  land,  within  the 
boundaries  over  which  such  land  extended 
prior  to  1865,  the  bar  or  island  which  was 
so  formed  continued  to  be  the  land  of  Blu- 
menthal,  notwithstanding  a  part  of  it  ex- 
tended farther  westward  than  the  boundary 
of  his  dry  land  in  1865.  It  was  formed  upon 
that  part  of  the  bed  of  the  river  which  was 
owned  in  fee  by  Blumenthal  and  the  plain- 
tiff, and  continued  in  such  ownership  after 
it  became  dry  land. 

950 


I  The  land  described  in  the  declaration  is  oo 
the  eastern  side  of  the  Mississippi  River,  la 
the  County  of  St.  Clair  and  State  of  Illinois. 
The  land  to  which  the  City  of  St.  Louis  ac- 
quired title  was  on  the  western  side  of  the 
Mississippi  River,  more  than  a  mile  higher 
up  the  river,  and  situated  in  the  Citv  of  St. 
Louis,  in  the  State  of  Missouri.  Tlie  only 
possible  claim  of  tlie  City  of  St.  Louis  ta 
the  land  is  based  on  the  Act  of  June  13,  181§ 
(2  Stat.  748),  and  on  section  2  of  the  Act  of 
May  26,  1824  (4  Stat.  66) ,  and  on  section  % 
of  the  Act  of  January  27,  1881  (4  Stat.  435). 
By  the  terms  of  those  Acts,  the  Village  of 
St.  Louis  was  authorized  only  to  acquire  title 
to  lands  within  said  village,  in  the  Territory 
(or  State)  of  Missouri ;  and  it  obtained  no 
right  thereby  to  acquire  title  to  land  in  the 
State  of  Illinois. 

The  Enabling  Act  of  April  18  1818  (S 
Stat.  429,  §  2),  under  which  Illinois  was 
organized  as  a  State  and  admitted  into  the 
Union,  m^de  **the  middle  of  the  Mississippi 
River"  the  western  boundary  of  the  State. 
The  Enabling  Act  of  March  6,  1820  (8  Stat 
545,  §  2),  under  which  Missouri  was  organ- 
ized as  a  State  and  admitted  into  the  Union, 
made  the  **  middle  of  the  main  channel  of  the 
Mississippi  River"  the  eastern  boundary  of 
Missouri,  so  far  as  its  boundary  line  was 
coterminous  with  the  western  boundary  of 
niinois.  It  has  been  held  by  the  Supreme 
Court  of  Illinois  (Buttenuth  v.  8t,  Louii  ^^ 
Bridge  Oo,  123  111.  585)  that  these  two  En-  i^ 
ablin^  Acts  are  to  be  construed  as  in  pari 
materia,  and  that  the  common  boundary  line 
between  Missouri  and  Illinois  is  the  *' middle 
of  the  main  channel  of  the  Mississippi  River.* 
The  **  middle  of  the  main  channel  of  the  Mis- 
sissippi" has  been  constantly  treated  as  the 
eastern  boundary  of  the  State  of  Missouri. 
Jones  V.  Soulard,  65  U.  S.  24  How.  41  ri6: 
6041  ;  TheSchooUy.  BiOey,  Tt  U.  8.  10  Wall. 
91   [19:  850]. 

It  follows  that  an  island  in  the  MissisippI 
River,  in  its  course  between  Illinois  and 
Missouri,  must  lie  wholly  in  one  of  those 
States  or  the  other,  because  the  main  chan- 
nel of  the  river  must  run  on  one  side  or  the 
other  of  such  island.  Arsenal  Island,  to 
which  the  City  of  St.  Louis  acquired  title, 
was  on  the  Missouri  side  of  the  nver  in  186$ 
and  1864,  and  wholly  within  that  City.  The 
land  described  in  the  declaration  was  never 
in  the  City  of  St.  Louis  or  in  the  State  of 
Missouri.  This  follows  from  the  facts  stated 
in  finding  18. 

The  title  of  the  St.  Louis  public  schools 
to  the  island  is  set  forth  in  finding  18,  and 
was  acquired  in  1863  and  1864,  under  the 
Cozzens  survey  of  1863,  mentioned  in  finding 
11.  By  finding  14,  the  title  of  the  St.  Louis 
public  schools  m  the  island  was  conveyed,  in 
1866,  to  the  City  of  St.  Louis  by  a  deed 
which  is  stated  in  such  finding  to  have  de- 
scribed it  as  situated  **in  the  County  of  St 
Louis  and  State  of  Missouri. "  The  land  de- 
scribed in  the  declaration,  a  mile  lower  down 
the  river  and  situated  in  the  State  of  Illi- 
nois, on  the  other  side  of  the  river,  is  mani- 
festly not  the  land  to  which  the  City  of  St. 
Louis  so  acquired  title.  Dry  land  which 
should  again  form  on  the  site  where  Arsenal 
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Island  existed  when  it  was  surveyed  in  1868 
would  be  the  property  of  the  City  of  St. 
Louis.  Mvlry  v.  N<yrion,  100  N.  Y.  424,  1 
Cent.  Rep.  748.  In  such  event,  could  the 
City  hold  both  tracts  of  land,  a  mile  distant 
from   each  other?    Of  course   it  could  not. 

The  City  of  St.  Louis,  by  virtue  of  its 
original  title  to  the  island,  is  still  the  owner 
in  fee  of  the  submerged  site  where  the  island 
existed  before  it  was  washed  away.  As  its 
right,  under  the  Acts  referred  to,  to  acquire 
land  was  limited  to  land  situated  within  the 
boundaries  of  the  Cit^  and  on  the  west  side 
of  the  middle  of  the  river,  it  cannot  acquire, 
I  indirectlv  and  b^  implication  or  construction 
of  law,  fand  which  it  was  not  authorized  to 
acquire  directly  and  in  pursuance  of  law. 
Nor  is  the  land  described  in  the  declaration 
an  accretion  to  the  land  in  Missouri  which 
the  City  of  St.  Louis  acquired,  a  mile  higher 
up  the  river,  because  the  middle  of  the  main 
channel  of  the  river  is  the  eastern  boundary 
of  the  State  of  Missouri,  and  the  land  de- 
scribed in  the  declaration  is  east  of  the  mid- 
dle of  the  main  channel  of  the  river.  The 
title  to  land  acquired  by  accretion  is  a  title 
acquired  under  the  operation  of  the  law  of 
the  State,  which  each  State  determines  for 
itself.  Barney  v.  Keokuk,  04  U.  8.  824  [24 : 
324]. 

As  the  law  of  Illinois  confers  upon  the 
owner  of  land  in  that  State  which  is  bounded 
bj,  or  fronts  on,  the  Mississippi  River,  the 
title  in  fee  to  the  bed  of  the  river  to  the 
middle  thereof,  or  so  far  as  the  boundary  of 
the  State  extends,  such  riparian  owner  is  en- 
titled to  all  islands  in  the  river  which  are 
formed  on  the  bed  of  the  river  east  of  the 
middle  of  its  width.  That  being  so,  it  is 
impossible  for  the  owner  of  an  island  which 
is  situated  on  the  west  side  of  the  middle  of 
the  river,  and  in  the  State  of  Missouri,  to 
extend  his  ownership,  by  mere  accretion,  to 
land  situated  in  the  State  of  Illinois,  the 
title  in  fee  to  which  is  vested  by  the  law  of 
Illinois  in  the  riparian  owner  of  the  land  in 
that  State. 

We  must  not  be  understood  as  implying, 
that  if  an  island  in  the  Mississippi  River  re- 
mains stable  in  position,  while  the  main 
channel  of  the  river  changes  from  one  side 
of  the  island  to  the  other,  the  title  to  the 
island  would  chanee,  because  it  might  be  at 
one  time  on  one  side  and  at  another  time  on 
the  other  side  of  the  boundary  between  two 
States. 

The  right  of  accretion  to  an  island  in  the 
river  cannot  be  so  extended  lengthwise  of  the 
river  as  to  exclude  riparian  proprietors  above 
or  below  such  island  from  access  to  the  river, 
as  such  riparian  proprietors.  Mulry  v.  Nor- 
Urn,  100  N.  Y.  424,  436,  487,  1  Cent.  Rep. 
748.  It  appears  from  the  map,  'Exhibit  B, ' 
that  the  so-called  Arsenal  Island  extended  as 
far  down  the  river  as  is  shown  on  that  map. 
which  was  made  from  surveys  in  1878  and 
1884 ;  and  if  the  plaintiff  thereby  has  lost 
such  newly  formea  land  and  been  deprived 
I  of  access  to  the  river  in  front  of  his  surveys, 
then  all  the  riparian  proprietors  down  the 
river,  as  far  as  the  bars  have  formed  or  may 
form  hereafter  in  front  of  their  land,  must 
lose  their  titles  and  surrender  them  to  the 
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City  of  St.  Louis,  as  a  part  of  Arsenal  Is* 
land.  Such  rapid  changes  in  these  alluvial 
formations  cannot  transfer  title  from  ono 
proprietor  to  another. 

This  Arsenal  Island  was  the  subject  of  the 
case  of  Carrick  v.  Lamar,  116  U.  8.  428  [29: 
677],  and  in  the  opinion  in  that  case  is  de- 
scribed as  ''a  mere  moving  mass  of  alluvia) 
deposits. "  To  such  a  movable  island,  travel- 
ing for  more  than  a  mile  and  from  one  State 
to  another,  the  law  of  title  by  accretion  can 
have  no  application,  for  its  progress  is  not 
imperceptible,  in  a  legal  sense. 

As  it  is  found,  by  finding  16,  that  the  bar 
formed  at  the  foot  of  the  island  in  the  flood 
of  a  single  year  extended  down  the  river  for 
the  distance  of  a  quarter  of  a  mile  or  more, 
in  front  of  the  surveys  in  Question,  and  sudi 
bar  subsequentlv  appeared  as  a  p&rt  of  the 
so-called  Arsenal  Island,  the  question  arises 
as  to  when  the  transfer  of  it  passed,  if  it 
did  pass,  from  the  plaintiff  to  the  City  of 
St.  Louis.  Whenever  it  occurred,  whether 
when  the  sediment  first  commenced  to  form 
a  deposit  on  that  part  of  the  bed  of  the 
river,  or  whether  when  it  formed  a  bar  which, 
though  still  submerged,  could  be  discerned 
by  soundings,  or  whether  when  it  came  so 
near  to  the  surface  that  its  extent  could  be 
discerned  by  navigators,  or  whether  when  it 
arose  above  the  suiface  and  became  dry  land, 
there  must  have  been,  in  order  to  maintain 
the  contention  of  the  defendant,  an  instanta* 
neous  transfer  of  a  quarter  of  a  mile  of  land 
from  the  plaintiff  to  the  City  of  St.  Louis, 
at  one  ana  the  same  moment  of  time.  Such 
a  transfer  was  not  a  title  by  accretion,  withia 
the  meaning  of  the  law  on  that  subject. 

JudgmeiU  ajfirmed. 


WILSON  AMES,  Flff.  in  Brr., 

V, 

ROBERT  MOIR  bt  al. 

(See  S.  0.  BeporterVi  ed.  8n^8UJ 

Fhiud,  08  used  in  the  Bankrupt  AU^queition 
of  fact — contract  of  tale  of  goods,  WMn  debt 
ereaied— fraud  in  fact,  what  amounts  to, 

L  **Fraud,**  in  the  Act  of  CongresB  deflDing  the 
debts  from  which  a  bankrupt  Is  not  relieved  by  a 
discharge  Jo  bankruptcy,  means  positive  fraud 
or  fraud  In  fact,  involving  moral  turpitude  or 
intentional  wrong,  as  does  embezzlement,  and 
not  implied  fraud  or  fraud  in  law,  which  may 
exist  without  the  Imputation  of  bad  faith  or  im- 
morality. 

2.  Whether  a  debt  was  created  by  the  fraud  of  the 
bankrupt  so  as  not  to  be  discharged  in  bankrupt- 
cy is  a  question  of  fact  upon  which  cbe  Judg- 
ment of  the  court  below  is  conclusive ;  the  suf- 
ficiency of  the  evidence  to  establish  fraud  is  a 
question  for  the  Jury. 

8.  A  writing  executed  by  one  to  another  stating 
that  the  former  has  boufcht  of  the  latter  certain 
high  wines  on  condition  that  he  can  call  for  them 
on  a  day  named,  or,  if  not  called  for,  the  seller 
has  the  privilegre  of  delivering  on  a  subsequent 
day,  does  not  create  a  debt  in  favor  of  the  seller 
until,  upon  such  calU  he  delivers  or  offers  to  de- 
liver to  the  buyer  the  highwines  at  the  prlc» 
stipulated,  or  until  on  failure  of  the  buyer  to 
make  the  call  the  seller  delivers  or  tenders  the 
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hlghwlnes  on  the  day  fixed  therefor  and  the  buy-  Ames  was  nowhere  to  be  found,  and  they 

er  fails  to  pay  for  them.  found  that  he  bad  shipped  fifty  barrels  of  tlie 

Where  one  purchases  groods  at  an  acrreed  prioe  highwines  for  New  York,  and  the  r«maininc 

to  be  delivered  when  caUed  for,  delivery  and  fltty  barrels  were  loaded  in  cars  ready  f(5 

^^!^*^®*?°^"T°)*^?i:*^^*!i^®.£Yr^^  shipment.     Phillips  &  Carmichael  immedi- 

er  subsequently  oalls  for  the  ffoods  with   the  «f«fl,  ^^i««:^^  *\^^  4if^rr  K»««^i.%^v4^ir!-!!L 

knowMffe  that  he  is  then  InsolvStand  with  the  &  "l^^Z^^i^fl^L^^JS  ^l"?  ""T^ 

purpose  of  vettlnff  possession  of  the  goods  and  J?'l°^.,^°Ti?^,  ^"^  C?hicago.  Mid  went  on  to 

shipplnir  them  out  of  the  State  without  paying  Detroit,   Michigan,  where  they  overhauled 

for   them  and  receives  them  with  that  pre-  ^^  other  fifty  barrels,  and  they  were  also  re- 

oonocived  intent,  he  Is  guUty  of  fraud  in  fact  in-  plevied.      Phillips  &  Carmichael   sold  the 

volving  moral  turpitude  or  intentional  wrong  wines  thus  replevied  to  Shufeldt  A  Co.  st 

and  Is  not  protected  from  the  claim  of  the  seller  ninety-seven  cents  per  gallon,   the   market 

by  his  subsequent  discharge  in  bankruptcy.  price  at  that  time,  and  deposited  the  proceeds 

p^o.  1404.]  in  bank  to  await  the  result  of  the  replevin 

Submitted  Jan.  IM,  1891,  Decided  Feb.  t,  1891.  suits.     It  appears  that  between  the  time  the 

wines  were  delivered,  late  in  the  afternoon 

rr  ERROK  to  the  Supreme  Court  of  the  of  July  18th,  and  the  time  the  agents  reached 

State  of  Illinois  to  review  a  judgment  of  Ames'  store  next  morning,  Ames  had  sent  all 

that  court  affirming  a  ]ud foment  of  the  Appcl-  the  wines  to  the  Michigan  Central   Depot, 

late  Court  of  Illinois,  which  affirmed  a  judg-  shipped    them,    obtained   bills    of    lading, 

ment  of  the  Superior  Court  of  Cook  County,  which  were  attached  to  drafts  on  the  <  on- 

IlHnois,  in  favor  of  plaintiffs  in  an  action  to  signee  in  New  York,  one  for  $2,800  and  the 

recover  the  value  of  highwines.    Afflrmed,  other  for  $2,900,  which  drafts  he  discouDted 

at  the  National  Bank  of  Commerce  on  the 

Statement  by  Mr.  Jtutiee  Harlan:  security  of  the  bills  of  lading.    The  replevin 

Wilson  Ames,  the  plaintiff  in  error,  a  rec-  suits  were  defended  bv  the  National  Bank  of 

tifier  and  wholesale  dealer  in  whiskies  and  Commerce,  and  the  defense  interposed,  that 

07]      highwines  in  the  City  of  Chicago,  executed  the  bank  was  the  pledgee  of  the  wines  from 

and  delivered  to  Robert  Moir&  Co.,  distillers  Ames  In  good  faith,  and  without  notice  of 

«nd   merchants   at   Oquawka,   Illinois,   the  Moir  &  Co's  rights,  was  in  the  end  sustained 

following  writing,   bearing   date   June    9,  (Michigan   Cent.   E.  Co.  y.  PhiUipe,  60  111. 

1870:    "I  have  this  day  bought  of  Robert  190),  and  the  money  realized  on  the  sale  of 

Moir  &  Co.  one  hundred  (100)  barrels  high-  the  highwines  to  Shufeldt  <&  Co.  was  turned 

wines  'iron  bound,'  at  one  dollar  seven  cents  over  to  the  National  Bank  of  Commerce  in 

($1.07)  per  proof  gallon.     The  conditions  of  payment  of  the  drafts." 
sale  are  as  follows :    The  buyer  can  call  from       It  should  be  stated  that  a  judgment  by 

Ist  July  to  20th  of  same  mont^  by  (riving  confession  was  taken  against  Ainea  in  favor 

three  days'  notice,  and  if  not  called  lor  by  of  a  former  partner,  on  which  execution  was 

the  20th  July  the  seller  has  the  privilege  of  issued,   and  under  which  the  sheriff   took 

delivering  up  to  the  end  of  July  by  giving  possession  of  and  closed  up  Ames'  store.    Ai 

three  days'  notice ;  to  be  delivered  in  fifty-  soon  as  the  levy  was  made,  Ames  went  to  his 

barrel  lots.    To  insiu^  the  fulfillment  of  this  iMknk  and  checked  against  the  proceeds  of 

contract  a  margin  of  three  hundred  dollars  the  drafts  that  were  discounted  on  the  security 

will  be  put  up  by  both  parties."  of  the  bills  of  lading  in  favor  of  a  creditor 

On  the  15th  or  July,  1870,  Ames  made  a  whom  he  identified  to  the  officers  of  the  bank 

call  upon  Phillips  &  (!!armichael,  brokers  for  as  the  payee  of  the  checks. 
Robert  Moir  <&  Co.,  in  the  City  of  Chicago,       The  present  suit  was  brought  by  the  de- 

for  the  highwines  mentioned  in  this  writing,  fendants  in  error  in  the  Superior  Court  of 

-deliverable  on  the  18th  instant.    Shortly  t^-  Cook  County,  Illinois,  to  recover  from  Ames 

fore  this  call  the  bonded  warehouse  of  Moir  the  value  oi  the  highwines  taken  to  his  place 

-&  Co.  was  burned,  destroying  the  wines  from  of  business  on  the  18th  of  Jul^,  1870.  for 
which  they  expected  to  meet  any  call  by  ,  delivery  upon  payment  of  the  price.  One  of 
Ames.  This  miade  it  necessary  for  tine  brokers 
to  buy  in  the  Chicago  market,  on  account  of 
their  principal,  enough  highwines  to  meet 
the  demand  of  Ames.  They  obtained  for 
that  purpose  fifty  barrels  of  such  wines  from 
Conklin  &  Bro.  and  fifty  from  Lynch  &  Co., 
for  delivery  on  the  18th  at  Ames'  place  of 
business  in  Chicago;  and  they  were  so  de- 
livered. The  delivery  was  completed  about 
six  o'clock  in  the  afternoon  of  that  day. 

In  the  opinion  of  the  Supreme  Court  of 
Illinois  in  this  case  (180  111.  682)  it  is  said : 
^  After  the  highwines  had  been  delivered  late 
in  the  afternoon  of  July  18th,  Ames  absented 
himself  from  his  place  of  business,  and  could 
not  be  found  by  the  agents  of  Moir  &  Ck).  to 
make  a  demand  of  payment  for  the  high- 
wines; they  directea  the  porter  in  charge 
of  Ames'  warehouse  to  take  care  of  the  goods 
tintil  morning,  when  they  would  call  for  the 
pay.    When  Uie  agents  called  in  the  morning 


his  deienses— the  only  one  of  which  this 
court  can  take  cognizance— was  that  he  was 
dischu;ged  September  13,  1872,  by  the  Dis- 
trict C^urt  of  the  United  States  for  the 
Northern  District  of  New  York,  sitting  in 
bankruptcy,  from  all  debts  and  claims  which, 
by  the  Act  of  Congress,  were  **  made  provable 
arainst  his  estate,  and  which  existed  on  the 
28th  day  of  March,  1872,  on  which  day  the 
petition  for  adjudication  was  filed  against 
him,  excepting  such  debts,  if  any,  as  are  by 
said  Act  excepted  from  the  operation  of  a 
discharge  in  bankruptcy." 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiffs.  Tliat  judgment  was  af- 
firmed in  the  appellate  court,  and  the  judg- 
ment of  the  latter  court  was  affirmed  by  the 
Supreme  Court  of  Illinois.  Ame$  v.  Moir, 
180  111.  682.  In  respect  to  the  defense  based 
upon  the  discharge  in  bankruptcy,  the  Su- 
preme Court  of  the  State  said :    'it  is  also 
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•contended  that  Ames'  discharge  in  bank- 
ruptcy was  a  bar  to  the  action.  Section  5117 
•of  the  Bankrupt  Act  is  as  follows :  'No  debt 
created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  by  proceedings 
in  bankruptcy. '  Whether  the  debt  in  this 
case  was  created  by  the  fraud  of  Ames,  was 
a  question  of  fact  upon  which  the  judgment 
of  the  appellate  court  is  conclusive.  But  it 
is  said  incompetent  evidence  was  admitted 
upon  this  question.  No  evidence  was  intro- 
duced except  such  as  tended  to  establish 
fraud  on  behalf  of  Ames,  and  the  sufficiency 
of  the  evidence  was  a  question  for  the  jurv. 
But  it  is  said  the  debt  was  created  when  the 
•contract  was  executed,  June  9,  1870,  and  up 
to  this  time  there  was  no  fraud  on  the  part 
-of  Ames.  The  debt  was  not  entirely  created 
until  Ames  induced  the  agents  of  Moir  &  Co. 
to  place  the  wines  in  his  possession,  and  if 
he  obtained  the  possession  by  fraud,  with  the 
intent  to  ship  the  goods  out  of  the  country, 
and  thus  defeat  the  lien  of  the  vendors,  those 
were  facts  from  which  the  jury  might  infer 
fraud  within  the  meaning  of  the  Bankrupt 
Law.  Darling  v.  Woodv>ard,  64  Vt.  101.  It 
is  apparent  from  the  evidence  that  Ames  had 
no  intention  of  paying  for  the  wines  when 
he  called  for  them  on  the  15th  day  of  July. 
His  object  seemed  to  be  to  get  possession  and 
control  of  the  wines,  and  convert  them  to  his 
own  use  without  payment ;  this  the  evidence 
tends  to  show  he  dia ;  and  thus  the  debt  was 
created. " 

Messrs,  John  G.  Reid  and  William  H. 
Barnum,  for  plaintiff  in  error: 

The  verdict  and  judgment  are  coDtrary  to 
law  and  the  evidence,  and  the  Supreme  dourt 
of  the  State  of  Illinois  erred  in  affirming  the 
«ame. 

"Fraud,"  in  United  States  Bankrupt  Act, 
defined. 

§§  5018,  5067,  5068,  6117,  U.  8.  Rev.  Stat.; 
Keal  V.  Clark,  95  U.  8.  704  (24:586);  Pierce 
V.  Shippee,  90  Dl  Z12\B£nnequin  v.  Clews, 
77  N.  Y.  427,  111  U.  8.  676  (28:  666) ; 
Palmer  v.  Hussey,  87  N.  Y.  808;  Oronan  v. 
Cotting,  104  Mass.  247;  2  Parsons,  Coot.  (6th 
-eA.)  773;  Blow  v.  Gage,  44  111.  208;  Wood  v. 
Clark,  121  111.  359;  Sehroeder  v.  Walsh,  120  111. 
403;  Monis  v.  TUlson,  81  111.  607;  Bowden  v. 
Bowden,  76  III.  148;  Cooley,  Torts  (ed.  1879) 
476,  477;  Meyy,  OuUiman,  106  111.  285;  Bump. 
Praud.  Conv.  (3d  ed.)  19,  20,  607;  Hide  & 
Leather  Nat.  Bank  v.  West,  20  111.  App.  61 ; 
Hammond  v.  Noble,  57  Vt.  193;  Noble  v.  Ham- 
mumd,  129  U.  8.  65  (82:  621);  Wolf  v.  Stix,  99 
U.  8. 1  (25:  309). 

"Debt  created  by  the  fraud  of  the  bankrupt," 
4n  Bankrupt  Act,  defined,  and  what  is  a  "debt," 
-and  when  and  how  it  is  created. 

Fishery,  Consegua,  2  Wash.  C.  C.  382;  Cho- 
4eau  V.  Jones,  11  111.  318;  Blumenstiel,  Bank- 
ruptcy, 540;  United  States  v.  Bob  Roy,  13  Nat. 
Bankr.  Reg.  235;  Jones  v.  KnoXfS'N&t.  Bankr. 
Beg,  669;  Be  Pitt,  14  Nat.  Bankr.  Reg.  59; 
Warner  ▼.  CronkhiU,  18  Nat.  Bankr.  Reg.  52; 
JShuman  v.  Strauss,  10  Nat.  Bankr.  Reg.  300; 
Be  Williams,  11  Nat.  Bankr.  Reg.  145;  Brown 
T.  Broach,  16  Nat  Bankr.  Reg.  296,  42  Misa. 
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636;  PiereeY,  Shippee,  90  m.  378;  Bump,  Bank- 
ruptcy (10th  ed.)  742;  Palmer  v.  Preston,  45 
Vt.  156;  SpHngfield  v.  Edwards,  84  111.  627, 
632,  683;  Law  v.  PeopU,  87  ni.  886,  393,  398; 
PHnoe  V.  (iuincy,  105  HI.  188,  216;  Mattinglp 
V.  Wulke,  2  HL  App.  169;  Briefs  Appeal,  91 
Pa.  398;  WaOaee  v.  San  JotiS,  29  Cal.  180;  Nilet 
Water  Works  v.  Niles,  59  Mich.  311;  State  v. 
Atlantic  City,  49  N.  J.  L.  658,  8  Cent  Rep. 
605;  Culbertson  v.  Fulton,  127  111.  30,  86;  Cro^ 
nan  v.  Cotting,  104  Mass.  247;  Hide  d  Leather 
Nat,  Bank  ▼.  West,  20  111.  App.  61. 

Mr,  James  K.  EdsaU*  for  defendants  in 
error: 

In  a  case  of  this  character  it  is  the  proper 
practice  for  the  plaintiff  to  sue  or  declare  on 
the  contract,  and  when  the  discharge  in  bank- 
ruptcy is  pleaded,  reply,  showing  that  the  debt 
was  created  by  fraud  of  the  defendant 

Stewart  v.  Emerstm,  52  N.  H.  801 ;  Claseen  v. 
Schoenemann,  80  111.  8i04;  Stokes y.  Mason,  10  R. 
I.  261;  BrodnaxY,  Bradford,^  AUl,  270;  Strang 
Y.  Bradner,  114  U.  8.  555,  660  (29:  248,  249). 

In  order  to  bring  the  case  within  the  purview 
of  section  6117  of  the  Bankruptcy  Act  it  is  only 
required  that  the  debt  should  be  created  by 
fraud. 

U.  8.  Rev.  Stat,  g  6117;  Hinckley  v.  Lewis,  45 
HI.  327, 328;  Mathews  v.  Cowan,  69  UL  342, 847. 

Debts  created  either  by  fraud  or  embezzle- 
ment are  not  necessarily  or  exclusively  based 
on  contract 

Stokes  V.  Mason,  12  Nat.  Bankr.  Reg.  498; 
Stokes  V.  Mason,  10  R.  I.  261. 

The  vendors  had  the  right  to  retain  the  prop- 
erty as  their  own  on  the  refusal  of  the  vendee 
to  pay  the  contract  price. 

Benj.  Sales  (2d  ed.)  730,  %  788;  Dwtan  r. 
McAndrew,  44  N.  Y.  72;  Hayden  v.  Demets,  6S 
N.  Y.  426;  Bngley  v.  Findlay,  82  111.  624. 

The  fraudulent  disposition  and  appropriation 
of  the  highwines  was  sufficient  to  obviate  the 
discharge  under  the  Bankrupt  Law. 

NealY,  Clark,  95  U.  8. 704, 709  (24: 586, 587); 
1  Abbott,  Law  Diet  421;  Fagnan  v.  Knox,  8 
Jones  &  8.  41;  Whart  Crim.  Law,  g§  1, 1946. 

A  plea  averring  fraud  in  the  creation  of  the 
debt  m  general  terms  is  sufficient. 

Stewart  v.  Emerson,  52  N.  H.  801;  Stokee  t. 
Mason,  10  R.  L  261. 

This  court  will  not  review  on  appeal  or  writ 
of  error  a  question  not  raised  below  in  the  trial 
or  appellate  court 

Keyser  v.  Hitz,  138  U.  8.  138  (33:  631). 

The  facts  as  found  by  the  Jury,  and  affirmed 
in  the  appellate  court,  were  conclusive  in  Uia 
State  Supreme  Court 

Ames  V.  Moir,  130  Bl.  682,  693. 

If  finding  of  facts  by  a  jury,  or  by  the  court 
below,  is  conclusive  in  the  State  Supreme  Court, 
the  same  will  be  held  conclusive  in  the  Supreme 
Court  of  the  United  States. 

Bepubliean  Biver  Bridge  Co,  v.  Kansas  Pete, 
B.  Co,  92  U.  8.  816,  817  (23:  616). 

Mr.  Jtistiee  Harlan  delivered  the  opinion 
of  the  court : 

The  only  question  for  the  determination  of 
this  court  is  whether  Ames'  discharge  in 
bankrupcty  was  a  bar  to  the  present  action ; 
and  that  question  depends  upon  the  inquiry 
whether  the  defendant  is  sued  on  account  of 
a  debt  created  by  fraud  within  the  meaning 
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of  the  Bankruptcy  Act.  It  is  the  settled  mitted  such  fraud,  in  fact,  as  inYolved  moral 
doctrine  of  this  court  that  **  fraud"  in  the  Act  turpitude  or  intentional  wrone  upon  his  part 
of  Congress  defining  the  debts  from  which  a  As  the  jury  was  instructed  mat  Ames*  dis- 
bankrupt  is  not  reTieved  by  a  discharge  in  charge  in  bankruptcy  was  a  complete  defense 
bankruptcy  means  **  positive  fraud,  or  fraud  to  the  action  unless  it  appeared,  by  a  pre- 
in  fact  involying  moral  turpitude  or  inten-  ponderance  of  evidence,  that  he  was  guilty 
tional  wrong,  as  does  embezzlement,  and  not  of  positive  fraud,  or  fraud  in  fact,  involving 
implied  fraud  or  fraud  in  law,  which  may  moral  turpitude  or  intentlonid  wrong,  it 
exist  without  the  imputation  of  bad  faith  or  must  be  assumed  that  they  found  that  in  the 
immorality."  IfiBol  v.  Clark,  95  U.  8.  704,  creation  of  the  debt  in  question  he  had  com- 
709  [24 :  586,  587]  ;  Wolf  v.  Stix,  99  U.  S.  1,  mitted  fraud  of  that  character.  When  the 
7  [25:  809,  812] ;  Benneauin  v.  ClewSy  111  U.  wines  were  delivered,  Moir  <%  Co.  were  en- 
8.  676,  682  [28:565,  568]  ;  Strang  y,  Bradner,  titled  to  payment.  Delivery  and  pavmeDt 
114  U.  8.  555,  559  [29 :  248,  249]  ;  Noble  v.  were,  substantially,  concurrent  acts.  And  if 
Eammond,  129  U.  8.  65,  69  r82 :  621,  628]  ;  Ames  made  his  call,  with  the  knowledge  that 
Upthtir  V.  Brueoet  188  U.  8.  865  [84 :  9311.  he  was  then  insolvent,  and  with  the  purpose 
The  argument  in  behalf  of  the  defendant  of  getting  possession  of  the  wines  and  ship- 
proceeds  mainly  upon  the  ground  that  the  ping  them  out  of  the  State  without  paying 
claim  or  debt,  on  account  of  which  he  is  sued,  for  them  according  to  the  terms  of  the  exec- 
was  created  by  the  writing  of  June  9,  1870;  utory  agreement  of  June  9,  and  received 
and  as  that  writing  was  executed  in  good  them  with  that  preconceived  intent,— and 
faith,  nothing  done  by  him  at  a  subsequent  there  was  evidence  that  Justified  the  lurv  in 
date,  for  the  purpose  of  obtaining  possession  so  finding, — he  was  guilty  of  fraud  in  fact, 
of  the  highwines  for  which  he  contracted,  involving  moral  turpitude  or  intentions) 
could  be  proved  under  the  issue  as  to  whether  wrong,  and  is  not  protected  against  the  claim 
the  claim  or  debt  was  created  by  fraud.  This  of  the  plaintiffs  by  his  disdiaree  in  bank- 
view  of  the  transaction  is  inadmissible.  The  ruptcy.  8uch  was  the  view  tfl£en  by  the 
writing  referred  to  did  not,  in  itself,  create  court  of  original  jurisdiction  and  by  tM  8a- 
a  debt  within  the  meaning  of  the  Bankruptcy  preme  Court  of  Illinois. 
Act.  It  could  not  become  effective  as  an  in-  There  is  no  error  in  the  record  in  respect 
■trument  creating  a  debt  in  favor  of  plain*  to  the  question  of  federal  law  arising  in  the 
tiffs  until,  pursuant  to  a  call  by  defendant  case,  and  thejudgmerU  i$  affirmed. 

grior  to  July  20,  they  deliverea,  or  offered 

)  deliver,  to  him,  the  highwines  he  agreed  ~-""" 

^„?.^rLmng'''4".Sr'2'1:irfo?'tht  ^^nJJAM  H.  ALEXAin>ER.PSr.  *.  Kn., 

within  the  time  limited  for  his  doing  so—  TTxrT'rTj*-!^*  cpatt^q 

until  the  highwines  were  delivered,  or  ten-  UNITED  STATES. 

When  the  plaintiffs  delivered,  or  offered  to  Ohjeelion  to  method  of  impanehng  Jury—eaMfp- 

deliver,   the  highwines  at  the  defendant's  tion—threati  of  third  perwne  againMt  de- 

place  of   business  on  the  18th  of  July,  in  ceased,  tohen  admissible  on  trial  for  mvrder^ 

fulfillment  of  the  agreement  of  June  9,  and  communication  to  counsel,  pritileffed—rule 

defendant  failed  to  pay  for  them,  then,  and  as  to  communication  in  furtherance  qf  fraud 

not  before,  was  a  debt  created  within  the  or  criminal  purpose, 
meaning  of  the  Bankrupcty  Act.     Until  the 

18th  of  July,  or,  at  least,  until  the  defendant  ^  ^e»?  defendant  made  no  objection  to  tte 

took  possession,  without  making  payment,  method  pursued  by  the  court  to  tmpapellpg  a 

of  the  hi«:hwines  that  were  left  at  nis  place  Notx.-^«  to  attorney  and  cUent;  prUrtUged  com- 

of  business  in  discharge  of  the  plaintiffs'  nunicatlons  between;  when  attorney  wM  be  com- 

L2J     obligation  to  deliver  upon  three  days'  notice,  pel/ed  to  testify;  how  Vang  prMUoe  comUmuts^  see 

there  was  no  debt  for  which  the  plaintiffs  tiote  to  Blackburn  v.  Crawford,  18:181 

could  maintain  an  action  against  the  defend-  -4«  to  eonfessUme  of  aeeused,  when  esHOemee.  see 

ant,   or  which  would  have  been  provable  note  to  Hopty.  Utah,  28m  

against  his  estate   in  bankruptcy.    If   the  -^«'^**^^*^^^*?^*?5i?*»*'* 

month  of  July.  1870.  had  ps^  without  any  ^.TTj^J^JS^J^ 

ca^llbythedkndantforLehighwm^^^  ^^^ZTil^S^^^^ 

without  the  plaintiffs  exercising  the  privi-  Moore  v.  Bank  of  MetiopollM0:lT8. 

lege  they  reserved  of  delivering  or  offering  what  questions  the  UnUed  Stales  Supreme  Oomt 

to  deliver  before  the  end  of  that  month,  the  ^OL  review  on  writ  of  error;  bia  itf  exeeptiom. 

writing  of  June  9,  1870,  would  have  been  of  see  note  to  Parks  v.  Turner,  18:888. 

no  value  to  anyone ;  which    fact  shows  that  Hie  supreme  court  w(U  not  review  the  dlseretiomary 

that  instrument  did  not,  in  itself,  create  a  action  of  the  court  bdow.  Bee  naU  to  Barrow  ▼. 

debt,  and  that  no  debt  could  be  created  by  it   Hill,  14:48.  

without  the  exercise  by  one  or  the  other  of  Astoiury,ofwhatnumbenpraeSleein  rsfford  to; 

JSpSSiX''  "^^  ""''^  ^'^'  "^'"'^  "^  "^  sra?«5s?:MriJS!^ 

^  ^V^V^P^^^i!^'  therefore,  is  whether  the  ^^^'^Jj.Iil^^^ 

defendant  in  making  the  call  on  the  15th  day  nations,  see  note  to  Clinton  v.  Bnglebreoht,  20:868. 

or  July  for  the  highwines,  and  in  taking  as  to  difcharffe  or  wUMrawdL  of  juror  before  ver- 

possession  of  them  without  pavment  on  the  diet;  effect  c/,-Me  noU  to  United  SUtes  v.  Pern, 

18th,  and  shipping  them  on  Uie  cars,  com-  8:105. 

M4  1S8  U.  & 
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Jnry,  U  tlte  time,  DoruDtllatt«rooiiTlcCloii,wbni 
be  made  It  a  gmuTid  of  moCloa  for  k  new  trial, 
thlB  coijR  will  Dot  regard  the  objeotlon. 

t.  It  1b  Uie  duty  of  counsel  BQBaonablr  t«  call  the 
attention  of  the  court  to  any  error  In  Impaneling 
the  Jury,  la  admitting  Uetlmony  or  tn  any  other 
proceedlDjn  during  the  trial  by  wbloti  hli  rlghta 
are  prejudloed,  end  In  ease  at  an  adFeise  niUng 
to  Dote  an  exception. 

&  Od  a  trial  for  murder,  where  It  ta  abown  that 
■notber  penoD  beside  the  prisoner  bad  armed 
blmcelt  aod  wai  hunting  for  the  deceased,  under 
tbe  belief  that  the  latter  bad  etoped  with  bis  wife, 
(be  IhrOBta  of  aucb  other  person  against  tbe  de- 
oeaaad  and  his  declarations  as  lo  his  purpoae  are 
admlnlble  as  a  part  of  the  rti  goto. 

i.  On  a  trial  tor  murder  tbe  ■(atement  of  th« 
prisoner,  nude  after  the  death  of  tbe  one  killed, 
to  an  attorcey  IQ  the  course  of  his  employment 
■a  aucb  by  cbe  accused,  fiprlTlleged  and  Inadmta- 
tlbJe;  Dellber  the  payment  of  a  fee  nor  the  pen- 
dency of  lltiKatlon  was  neoessary  to  entitle  him 
to  tbe  privilege. 

I.  Tbe  rule  that  a  communlcatloQ  to  counsel  made 
Id  furtherance  of  any  criminal  or  fraudulent 
purpose  Is  not  privileged,  does  not  apply  to  a  ease 
wbere  tbe  communication  was  made  after  tha 
crime  was  committed  and  It  was  offered  In  eri. 
dcnce  as  an  admission  tending  to  show  tbat  de- 
feodant  wasooncemed  In  the  orlme  or  as  a  state- 
ment contradictory  to  one  be  had  made  upon  the 
■laod;  such  rule  la  limited  lo  caaea  wbere  tba 
party  Is  tried  for  the  crime  in  furtbenwoe  of 
which  the  communication  was  made. 

•t  On  tbe  trial  of  one  accused'  of  murdering  bl* 
partner,  his  statement  to  bit  oounsel  that  his 
partner  was  missing  and  that  he  bad  not  heard 
from  him.  Is  privileged. 

|_No.  1806.] 
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Beeentd. 

Statement  bj  Mr.  JuiKa  Browni 
This  was  a  writ  of  error  sued  out  under 
tlie  sixth  section  of  the  Act  of  Februarr  6, 

188S[25Stat.  656),toreTiGwa1udginei]t  of  the 
Circuit  Court  of  tbe  United  Btates  for  the 
■ff  eatem  District  of  Arliansna,  imposing  a  sen- 
tence of  death  upon  tbe  plaintiff  in  error  for 
the  murder  of  David  C.  Bteadman  "at  tbe 
Creek  Nation  In  tbe  Indian  country." 
,]       Tbe  plaintiff  in  error  relied  upon   the  fol- 


the  Jury,  in  that  the  defendant  was  required 
to  make  his  challeugcsnithoutflrat knowing 
irliat  challenges  the  government's  attorney 
had  made,  and  thus  challenged  two  Jurors, 
to  wit.  C.  F.  Needles  and  Samuel  Lawrence, 
who  were  also  challenged  by  the  government, 
whereby  be  was  deprived  of  two  of  his  c^I- 
lenges  contrary  to  law. 

2.  Tbat  the  court  eired  In  excluding  tbe  tes- 
timony offered  by  the  defendant  to  prove 
threats  to  kill  Steodman  made  by  House  and 
otbers,  while  they  were  bunting  Steadman 
nndcr  the  belief  tbat  be  had  seduced  the  witi^ 
of  the  said  House,  and  was  secreting  himself 
with  her  in  tbe  neighborhood. 
Its  U.  8. 


Because  the  codrt  erred  In  admitting 
jtimony  of  J.  O.  Balls  as  to  conflden- 
)mmunicBtions  tnade  to  him  as  the  at- 
of  tbe  defendant. 

rrt.  A.  H.  O^rlaAd  and  H.  J.  H^i 

.iatlff  In  error; 

as  error  of  ibe  court  lo  nqnlre  tbo  ap> 
I  lo  exhaust  two  of  his  peremptory  cbu- 
upon  G.  E.  Needles  and  Samuel  Law- 
who  had  already  been  challenged  by  th» 

ted  ataUt  V.  Marehant,  S6  U.  8.  It 
;.  465  (6:700) ;  Unittd  Btata  t.  BhaekA. 
»  C.  B.  18  How.  S»0(1S:49in. 
court  baa  power  to  make  rules  for  Irana- 

o(  its  business,  provided  onlv    thoM 
lo  not  contravene  the  law  of  the  land. 
Itrton  V.  Bank  of  United  State*.  36  U.  B. 
604  (7:260);  Barm  ▼-  Bandofpk,  S  Bioa 
>u  BoU  V.  T-urntr,  4  Teates,  801:  Boaev. 

B  Serg.  A  K  253;  Rieliar  v.  Tkomat,  I 
);  Brook*  T.  Bo»am.  84  Mo.  474;  Em- 
.  CuTmingMm,  2  Met.  (Ej.)  B88. 

method  of  selecting  the  Jury  in  this  cam 
Tenesthe  law  of  the  land. 
.  Com.  bk.  4,  p.  28fii  Forsytbe,  Trial  br 
191:  Thompson  A  Merriam,  Juries,  265. 
tnfldentlal  communication  is  ptolectsd 
w    from    disclosure    la  the  trial    of   a 

■der-7.  Hm,  16  He.  82«:  Brandt.  Brand, 
w.  Pr.  193;  CMtm  ».  Rein*eker,  U  V. 
Cheal.  380  (6:474);  AndrexMY.  Bimm*,  8S 
771;  Hageman,  PrlT.  Com.  gg  8,  38; 
T.  Fearie,  1  De  Q.  A  Bm.  28, 2B;  Taylor, 
Ih  ed.)  g  OIG;  1  Wharton,  £>.  g  B7*. 
I  protection  extends  tosTerr  communlcft- 
bicb  tbe  client  makes  to  hti  legal  advis- 
'  the  purpose  of  professional  advice  or 
3on  the  subject  of  bis  rights  or  liberties. 
!Dl.  Et.  g  240;  Sunt  v.  maeiAitm,  128 
tei  (83;  488) ;  Slat*  v.  Sgvir*.  1  Tyler 
147;  Bayerd'i  Peake,  Iaw  ot  £t.  Ap- 
:.  121. 

I  communications  are  thai  protected  m 
I  written  instruments. 
ntT,  Brvan,  9  Ban,  790;  Mae/iam  t, 
46  Yt.  484;  BMee  t.  Zhmer.  108  Mass. 
ViUiauu  t.  FUeh.  18  N.  T.  660;  BHttOH 
ente,  46  N.  Y.  GTl ;  Orion  t.  MeCord, 
i.  20C;   Chaheen  v.  Oom.   21  Qratt.  622; 
r«m  T.  State,  5  Blackf.  4SS. 
not  necessary  that  a  fee  be  paid,  or  tbat 
was  or  was  not  pending,  to  make  the 
iinications  privileged. 
m  V.  FHMe,  80  N.  T.  894. 
rule  of  privileged  communtcations,  as 
]  10  altorney  and  client  In  dvll  matters, 
ilantlallj  tbe  same  in  criminal. 
V.  Bmyth.  5  Car.  4  P.  201.  died  in  Phil. 
Sv.  (ed.  18S9)  190;  Rex  v.  Saakin*,  Car.  A 
;   Bet  y.  Diiton,  8  Burr.   16S7;  Anonn- 
S  Mass.  870. 

■re  one  communicated  to  a  person  who 
xnislomed  to  defend  and  advise  crim' 
ilihougb  not  admitted  to  practice,  snch 
anicatlons  were  privileged. 
!dU)t  V.  StaU.  44  Ohio  St.  679,  9  Wert. 
L20. 

Wm.  H.  T»ft,  Bofiettor-Qm.,  for  d» 
It  In  error: 
t  tlw  verdict  wu  not  nutained  by  the 
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weight  of  evidence  cannot  be  assigned  for  er- 
ror in  lliis  court. 

ParfonsY,  Bec^ford,  28  TJ.  S.  8  Pet.  438  (7: 
782);  Hepbyrn  v.  Du  Boi$,  37  U.  8.  12  Pet.  345 
(9:1111);  Zdler  ▼.  Ekikert,  45  U.  8.  4  How. 
289(11:979);  United  Staki  Rep,  Co.  y.  Ware, 
87  U.  8.  20  Wall.  543  (22:422):  Lancaster  v. 
CoUim,  115  U.  8.  222  (29:378);  Chicago  dt  N. 
W.  R.  Co,  Y.  Okie,  117  U.  8.  123  i29:837) ; 
Barreda  v.  SiUbee,  62  U.  8.  21  How.  146  (16: 
86);  Johnston  Y.  Jones,  66  U.  8.  1  Black,  209 
(17:117);  Gregg  v.  Moss,  81  U.  8.  14  Wall.  5tJ4 
(20:740);  yorth  Western  Unior^  Packet  Co,  v. 
Mc  Cue,  84  U.  8.  17  Wall.  508  (21:705). 

The  protection  accorded  to  a  man's  state- 
ments in  consultation  with  an  attorney  is  never 
extended  to  such  communications  as  are  made 
in  furtherance  of  a  scheme  to  commit  a 
crime. 

Beg,Y.  Cox,  L.R.  14  Q.  B.  Div.153;  Greenough 
V.  OaskeU.  1  Myl.  &  K.  98;  Coteney  v.  Tannor 
hiU,  1  Hill.  88;  Whart.  Crim.  Ev.  §  504,  and 
cases  cited;  Whart.  Ev.  §  590. 

Threats  of  third  persons  against  the  deceased 
are  not  relevant  to  show  that  the  defendant  is 
not  guilty. 

Bolt  v.  State,  9  Tex.  App.  571;  Walker  ▼. 
State,  6  Tex.  App.  576;  Booths  v.  State,  4  Tex. 
App.  202;  Crookham  v.  StaU,  6  W.  Va.  510; 
Banks  y.  State,  72  Ala.  522;  Alston  v.  State, 
68  Ala.  178;  State  v.  Lambert,  93  N.  C.  618; 
State  V.  Davis,  77  N.  C.  488;  StaU  v.  Duncan, 
6  Ired.  L.  236. 

A  contrary  ruling  is  made  in  Leonard  v. 
Territory,  2  Wash.  Ter.  881;  Sawyers  v.  State, 
15  Lea,  694;  St<Ue  v.  Johnson,  80  La.  Ann.  921; 
Com.  V.  Abbott,  180  Mass.  472;  Com,  v.  Byan, 
184  Mass.  224;  Melnturf  v.  State,  20  Tex. 
App.  886;  Kur^Y.  StaU,  22  Tex.  App.  65,  97. 

Mr.  Justice  Broim  delivered  the  opinion 
of  the  court : 

1.  With  regard  to  the  first  error  assigned, 
it  appears  from  the  record  that  "the  court  di- 
rected two  lists  of  thirty-seven  qualified  iury- 
men  to  be  made  out  by  the  clerk,  and  one 
giTcn  to  the  district  attorney  and  one  to  the 
counsel  for  the  defendant;  and  the  court 
further  directed  each  side  to  proceed  with  its 
challenges  independent  of  the  other, and  with- 
out knowledge  on  the  part  of  either  as  to  what 
challenges  had  been  made  by  the  other.  To 
which  method  of  proceeding  in  that  regard  de- 
fendant at  the  time  offered  no  objections,  but 
Sroceeded  to  make  his  challenges,  and  in  so 
oing  challenged  two  jurors,  to  wit,  0.  F. 
Needles  and  Stmuel  Lawrence,  who  had  been 
also  challenged  by  the  government.  ^  We  do 
not  deem  it  necessary  to  inquire  whether  there 
was  error  in  the  method  pursued  by  the  court 
in  impaneling  this  jury.  It  appears  dis- 
tinctlv  from  the  bill  of  exceptions  that  the 
defendant  offered  no  objection  to  it  at  the  time 
and  made  no  demand  to  challenge  any  of  the 
Jpry  beyond  the  twenty  allowed  by  Kevised 
Statutes,  section  819.  Indeed,  it  does  not 
clearly  appear  which  side  made  the  first  chal- 
lenges, or  that  defendant  had  not  exhausted 
his  challenges  before  the  government  chal- 
lenged the  two  jurors  in  question.  If  it  were 
155]  a  fact  that  the  aefendant  bad  made  his  twenty 
challenges  before  the  government  challenged 
these  two  men,  it  is  oifflcult  to  see  how  his 
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rights  were  prejudiced  by  the  action  of  the 
district  attorney. 

But  the  decisive  answer  to  this  assignment 
is,  that  the  attention  of  the  court  docs  not  seem 
to  have  been  called  to  it  until  after  the  con- 
viction, when  the  defendant  made  it  a  ground 
of  his  motion  for  a  new  trial.  It  is  the  duty 
of  counsel  seasonably  to  call  the  attention  of 
the  court  to  any  error  in  impaneling  the  jury, 
in  admitting  testimony  or  in  any  other  pro- 
ceeding durine  the  trial  by  which  his  rigbti 
are  prejudiced,  and  in  case  of  an  adverse  rul- 
ing to  note  an  exception.  Stoddard  v.  Cham- 
bers, 48  U.  8.  2  How.  284  [11 :  269]  ;  De  Suhrp 
Y.  Nicholson,  70  U.  8.  8  Wall.  420  [18 :  263] ; 
Canal  <fe  Claiborne  Streets  B.  Co.  v.  Hart,  114 
U.  8.  654  [29:  226].  Thompson  on  TriaU, 
§§  690,  693,  700. 

2.  To  understand  fully  the  force  of  the  sec- 
ond error  assigned,  it  is  necessary  to  state  so 
much  of  the  evidence  as  exhibits  substantial- 
ly the  case  made  out  by  the   government. 
The  evidence  tended  to  show  that  the  defend- 
ant and  the  deceased,  8teadman,  had  agreed 
to  go  into  the  stock  business  together,  and, 
upon  the  day  of  the  murder,  were  endeavoring 
to  rent  a  farm  for  the  purpose  of  wintering 
their  horses,  and  making  a  crop  the  following 
year.    They  were  returning  to  their  camp,  both 
armed  with  guns.     Defendant  was  also  armed 
with  a  pistol.     8o  far  as  the  evidence  dis- 
closes, Steadman  disappeared  and  was  never 
seen  alive  again.     A  lew  minutes  after  they 
were  last  seen,  a  witness  who  had  met  them 
saw  the  two  horses,  without  riders,  standing 
in  the  road  near  a  wood.    8hortly  after,  eight 
or  nine  shots  were  heard  in  the  wood,  and  after 
this  the  defendant  wns  seen  upon  the  road, 
sitting  upon  one  of  the  horses,  and  leading  the 
other,  which  had  no  rider.     In  about  twelve 
days  the  body  of  Steadman  was  found  half  a 
mue  from  the  place  from  where  he  and  de- 
fendant had  been  seen,  and  within  seventy- 
five  yards  of  the  place  where  the  horses  were 
seen  standing.     His  skull  was  cruslied,  and 
there  was  a  bullet  hole  in  it  back  of  the  ear. 
There  was  also  evidence  that  Steadman  had  % 
large  amount  of  money  on  his  person  at  the 
time  he  disappeared.    The  defendant  offered 
contradictory  explanations  of  Steadman 's  dis- 
appearance— at  one  time  said  he  had  probably    [)t 
been  killed,  and  at  another  time  suggested 
suicide,  and,  at  another,  pretended  to  believe 
a  story  that  had  been  circulated   in  the  neigh- 
borhood that  Steadman  and  a  married  woman 
by  the  name  of  House  had  disappeared  and 
were  hiding  together.     Evidence  was  admit- 
ted tending  to  show  that  Mrs.  House  and 
Steadman  had  been  seen  in  conference  the  day 
before,  and  that  the  general  impression  in  the 
neighborhood  at  the  time  was  that  they  had 
gone  off  together.    House  and  ^is  friends  had 
armed  themselves  with  guns  and  pistols  and 
had  ridden  through  the  country  hunting  for 
them,  under  the  belief  that  they  were  hiding 
together  in  the  neighborhood  or  had  fled  the 
country  together. 

Now,  if  evidence  was  admitted  to  show 
that  House  had  armed  himself,  and  was  hunt- 
ing for  Steadman  under  the  impression  that 
the  latter  bad  eloped  with  his  wife,  and  was 
secreting  himself  in  that  vicinity,  it  is  diffi- 
cult to  see  upon  what  principle  his  threats  in 
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that  connection  were  excluded.  Accepting 
the  theory  of  the  government,  that  mere  threats 
unaccompanied  by  acts  of  a  threatening  nat- 
ure were  irrelevunt  to  the  question  of  defend- 
ant's guilt,  it  is  not  easy  to  understand  how 
the  acts  themselves  could  be  made  pertinent 
without  testimony  tending  to  show  the  reason 
why  House  had  armed  himself,  and,  with 
other  parties,  was  scouring  the  country  for 
Steadman.  Their  statements  in  that  connec- 
tion would  be  clearly  illustrative  of  the  act 
in  question,  and  a  part  of  the  res  gesUs,  within 
the  rule  laid  down  in  Lord  George  Oordon*8 
Case,  1  Greenl.  Ev.  §  108,  and  within  all 
the  authorities  upon  the  subject  of  declara- 
tion as  part  of  the  res  gestcs. 

At  the  same  time  wc  recognize  a  certain  dis- 
cretion on  the  part  of  the  trial  judge  to  rule 
out  this  entire  testimony,  both  of  the  acts  and 
the  declarations  of  House,  if,  in  his  opinion, 
they  were  so  remote  or  insignificant  as  to  have 
no  legitimate  tendency  to  show  that  House 
could  have  committed  the  murder.  If,  for  in- 
stance, it  were  clearly  proven  that  the  murder 
was  committed  before  the  threats  of  House 
were  uttered,  or  the  two  occurrences  were  so 
remote  in  time  and  place  as  to  demonstrate 
that  there  could  have  been  no  connection  be- 
tween them,  it  would  be  the  duty  of  the  court 
1  to  exclude  the  testimony.  But  if,  on  the  other 
band,  the  time  and  the  circumstances  attend- 
ing the  murder  were  uncertain  or  obscure, 
the  conduct  and  threats  of  House  might  have 
a  material  bearing  upon  the  identification  of 
tiie  murderer.  It  is  held  by  some  of  the  au- 
thorities that  the  question  whether  such  evi- 
dence should  be  admitted  or  excluded  is  to  a 
certain  extent  a  matter  of  discretion  with  the 
trial  judge.  Shailer  v.  Bumstead,  99  Mass. 
112 ;  Thayer  v.  Thayer,  101  Mass.  Ill ;  Com. 
T.  Abbott,  130  Mass.  472 ;  Com,  v.  Ryan,  184 
Mass.  223 ;  Mclnturf  ▼.  State,  20  Tex.  App. 
835.  In  the  present  case,  however,  it  is  as- 
sumed, both  in  the  exception  noted  to  the  ex- 
clusion of  the  testimony,  and  in  the  briefs  of 
counsel,  to  have  been  proven  as  a  fact,  by  the 
witness  Teriy,  that  on  the  day  of  the  disap- 
pearance of  Steadman  and  Mrs.  House,  he  saw 
bamuel  House,  her  husband,  and  several  oth- 
ers, relatives  and  friends  of  House,  riding 
around  the  neighborhood  armed  with  Win- 
chester guns  and  pistols,  hunting  for  deceased 
and  Mrs.  House,  who  were  then  believed  to 
have  eloped  together,  or  to  be  secreting  them- 
selves in  the  neighborhood ;  and  although  the 
testimony  of  Terry,  as  set  forth  in  the  bill  of 
exceptions,  fails  to  support  this  statement,  or 
to  show  definitely  what  he  did  intend  to  swear 
to,  yet,  assuming  it  to  be  as  stated,  we  think 
that,  if  it  were  shown  that  House  was  in 
search  of  Steadman,  his  declarations  as  to  his 
purpose  in  so  doing  stand  upon  the  same 
basis,  with  regard  to  admissibility,  as  his 
conduct,  and  were  a  part  of  the  res  gesta. 
But  in  the  view  we  take  of  the  next  assign- 
ment we  find  it  unnecessary  to  determine 
whether  there  was  such  error  in  ruling  out 
this  testimony  as  to  require  a  reversal. 

3.  The  third  assignment  relates  to  the  ad- 
mission of  the  testimony  of  J.  G.  Ralls,  an 
attorney  at  law,  to  which  objection  was 
made  upon  the  ground  that  it  related  to  a 
confidential  communication  made  by  the  de- 
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fendant,  who  bad  consulted  Halls  as  an  at- 
torney at  law,  and  was  therefore  privileged. 
Halls  stated  in  substance  that  ho  was  practic- 
ing law  at  Muscogee ;  that  defendant  came  to 
his  ofiSce  there  l^tween  the  time  of  Stead- 
man's  disappearance  and  the  finding  of  his 
body,  ^'and  asked  me  if  I  was  an  attorney; 
I  told  him  I  was ;  he  said  his  name  was  Alex-  [35 
ander,  and  he  went  on  to  state  that  he  and  his 
partner  had  some  forty  head  of  horses  across 
the  river,  in  partnership,  and  that  some  time 
before  that,  probably  a  week  before,  his  part- 
ner was  missing,  and  he  hadn't  heard  from 
him.  He  says  his  partner  had  a  brother  in 
California,  and  he  was  afraid  his  brother 
would  come  up  there  and  make  some  trouble 
about  the  horses ;  he  stated  at  the  time  his 
partner  had  taken  off  the  money,  and  he 
wanted  to  know  if  he  could  hold  the  horses 
so  as  to  secure  his  part  of  the  money.  I 
asked  him  if  the  horses  would  pay  him  for 
his  part,  and  he  said  it  would ;  I  told  him 
to  hold  the  horses ;  they  could  not  take  them 
until  that  was  settled."  It  is  evident  from 
this  statement  that  defendant  consulted  with 
Ralls  as  a  legal  adviser,  and  while,  if  he 
were  guilty  of  the  murder,  it  may  have  had 
a  tendency  to  show  an  effort  on  his  part  to 
defraud  his  partner's  estate,  and  to  make 
profit  out  of  nis  death,  by  appropriating  to 
himself  the  partnership  property,  it  did  not 
necessarily  have  that  tendency  and  was  clearly 
a  privileged  communication.  If  he  consulted 
him  in  the  capacity  of  an  attorney,  and  the 
communication  was  in  the  course  of  his  em- 
ployment, and  may  be  supposed  to  have 
been  drawn  out  in  consequence  of  the  rela- 
tions of  the  parties  to  each  other,  neither  the 
payment  of  a  fee  nor  the  pendency  of  litiga- 
tion was  necessary  to  entitle  him  to  the  privi- 
lege. WiUiams  v.  Fitch,  18  N.  Y.  546 ;  Brit- 
ton  V.  Lorem,  45  N.  Y.  61 ;  Bacon  v.  Frubie, 
80  N.  Y.  394 ;  Andrews  v.  Simms,^  Ark. 771. 

In  the  language  of  Mr.  Justice  Story,  speak- 
ing for  this  court  in  Chirac  v.  Beinicker,  24  U. 
8.  11  Wheat.  280,  294  [6 :  474,  477J  :  "  What- 
ever  facts,  therefore,  are  communicated  by  a 
client  to  a  counsel  solely  on  account  of  tnat 
relation, such  counsel  are  not  at  liberty,  even 
if  they  wi^,  to  disclose ;  and  the  law  holds 
their  testimony  incompetent. " 

We  are  referred,  however,  to  the  case  of 
Beg.  v.  Cox,  L.  R.  14  Q.  B.  Diy.  153,  as 
holding  the  doctrine  that  where  a  comriuni- 
cation  Is  made  to  counsel  in  furtherance  of 
a  scheme  to  commit  a  crime,  the  client  is 
not  entitled  to  the  privilege.  This  was  a 
crown  case  reserved  and  argued  before  ten 
judges  of  the  Queen's  Bench  Division.  The  [31! 
defendants  Cox  and  Rail  ton  were  indicted 
for  a  conspiracy  to  defraud  one  Munster. 
The  facts  stated  show  that  Munster  had  ob- 
tained a  judgment  against  Railton  in  an  ac- 
tion for  libel,  upon  which  an  execution  had 
issued,  which  the  sheriff  proposed  to  levy 
upon  the  defendant's  stock  m  trade.  He 
was  met,  however,  by  a  bill  of  sale  from 
Railton  to  Cox,  the  other  defendant,  antedat- 
ing the  execution.  It  was  claimed  that  the 
bill  of  sale  was  fraudulent, and  made  for  the 
purpose  of  depriving  Munster  of  his  rights 
under  the  judgment,  and  Railton  and  Cox 
were  indicted  for  conspiracy.    The  question 
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was  whether  an  interview  had  by  Rail  ton  and 
Cox  with  Goodman,  a  solicitor,  as  to  what 
could  be  done  to  prevent  the  property  from  be- 
in^  seized  under  execution,  was  competent 
evidence,  or  was  a  privileged  communication. 
No  point  was  made  that  Goodman  was  not 
consulted  as  an  attorney.  The  court  unani- 
mously held  that  the  evidence  was  competent. 
Mr,  Justice  Stephen,  who  delivered  the  opin- 
ion of  the  court,  said,  in  a  very  exhaustive 
discussion,  that  the  question  was,  **  whether, 
if  a  client  applies  to  a  leiral  adviser  for  ad- 
vice intend^  to  tacilitate  or  to  guide  the 
client  in  the  commission  of  a  crime  or  fraud, 
the  le^l  adviser  being  if^orant  of  the  pur- 
pose for  which  his  advice  is  wanted,  the 
communication  between  the  two  is  privi- 
leged? We  expressed  our  opinion  at  the 
end  of  the  argument  that  no  such  privilege 
existed.  K  it  did,  the  result  would  be  that 
a  man  intending  to  commit  treason  or  mur- 
der might  safely  take  le^al  advice  for  the 
purpose  of  enabling  himself  to  do  so  with  im- 
punity, and  that  uie  solicitor  to  whom  the 
application  was  made  would  not  be  at  liberty 
to  give  information  against  his  client  for 
the  purpose  of  frustrating  his  criminal  pur- 
pose. "  After  citing  and  commenting  upon  a 
large  number  of  cases,  he  comes  to  the  con- 
clusion that,  if  the  communication  be  made 
in  furtherance  of  any  criminal  or  fraudulent 
purpose,  it  is  not  privileged.  This  case, 
however  is  clearly  distinguishable  from  the 
one  under  consideration,  in  the  fact  that  the 
solicitor  was  consulted  with  regard  to  a 
scheme  to  defraud,  for  which  his  clients  were 
subsequently  indicted  and  tried,  and  the  testi- 
mony  was  offered  upon  that  trial ;  while  in 
160]  this  case  the  consultation  was  had  after  the 
crime  was  committed,  and  was  offered  in  evi- 
dence as  an  admission  tending  to  show  that 
defendant  was  concerned  in  the  crime,  or 
rather  as  a  statement  contradictory  to  one  he 
had  made  upon  the  stand.  Had  he  been  in- 
dicted and  tried  for  a  fraudulent  disposition 
of  his  partner's  property,  the  case  of  Beg,  v. 
Caz  would  have  been  an  authority  in  favor  of 
admitting  this  testimony,  but  we  think  the 
rule  announced  in  that  case  should  be  limited 
to  cases  where  the  party  is  tried  for  the  crime 
in  furtherance  of  which  the  communication 
was  made. 

Had  the  interview  in  this  case  been  held 
for  the  purpose  of  preparing  his  defense,  or 
even  for  devising  a  scheme  to  escape  the  con- 
sequences of  his  crime,  there  could  be  no  doubt 
of  its  being  privileged,  although  he  had  made 
the  same  statement,  that  his  partner  was 
missing  and  he  had  not  heard  from  him. 
Now  the  communication  in  question  was  per- 
fectly harmless  upon  its  face.  If  it  were 
true  that  his  partner  was  missinj^,  and  he  had 
not  heard  from  him,  and  that  Steadman  had 
taken  off  the  money,  there  was  no  impropriety 
in  his  consulting  counsel  for  the  purpose  of 
ascertaining  if  he  could  hold  the  horses,  so 
as  to  secure  his  part  of  it.  Ralls  asked  him 
in  that  connection  if  the  horses  would  pay 
him  for  his  part,  and  defendant  said  they 
would ;  he  then  told  him  to  hold  the  horses, 
that  they  could  not  take  them  until  that  was 
settled. 

It  is  only  by  assuming  that  he  was  guilty 
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of  the  murder  that  his  scheme  to  defraud  his 
partner  becomes  at  all  manifest.  His  state- 
ment that  his  partner  was  missing  and  that 
he  had  not  heard  from  him  is  the  only  ma- 
terial or  revelant  part  of  the  converntion, 
and  was  plainly  privileged. 

Ths  judgment  qf  the  court  hdow  mud  he  f«- 
WTied^  and  the  eaee  remanded  for  a  new  trioL 

Mr,  Justice  Qru,y  was  not  present  at  the 
argument  and  took  no  part  in  the  decision  of 
this  case. 


BOOD  CRUMPTON,  PJ/l  in  Err., 

V. 

UNITED  STATES. 
(See  8.  a  Beporter*8  ed.  881-WL) 

Criminal  eaee^-euffidency  cf  evidence — quetitiene 
forjurjf — statements  in  argument  of  counsel, 
erroneous,  how  availed  qf-'-delajf  of  trial  for 
witnesses, 

1.  In  a  orlminal  case,  the  question  whether  the 
verdict  was  contrary  to  the  evidence  Ib  not  on* 
which  can  be  considered  In  this  court.  If  there 
was  any  evidence  proper  to  go  to  the  jury  in 
support  of  the  verdict. 

2.  The  weight  of  evidence  In  a  criminal  case  and 
the  extent  to  which  it  was  contradicted  or  ex- 
plained away  by  witnesses  on  behalf  of  the  ac- 
cused, are  questions  exclusively  for  the  jury  and 
not  reviewable  upon  writ  of  error;  if  the  verdict 
was  against  the  weight  of  evidence  the  defendant 
may  move  for  a  new  trial  on  that  ground,  hot 
the  granting  or  refusing  of  such  a  motion  li  a 
matter  of  discretion  in  the  court  below. 

8.  Statements  not  fully  justified  by  the  evidence 
made  by  counsel  during  the  argument  of  the 
case,  where  no  objection  was  made  at  the  time 
and  the  court  was  not  requested  to  interrupt 
them  or  to  caution  the  jury  against  their  force, 
and  no  exception  was  taken,  are  not  such  error 
as  will  necessarily  vitiate  the  verdict  or  requires 
Dew  trial;  it  is  the  duty  of  the  opposing  counsel 
at  once  to  call  the  attention  of  the  court  to  the 
objectionable  remarks  and  request  its  interpo- 
sition, and  in  case  of  refusal  to  note  an  excep- 
tion. 

L  Whether  a  trial  should  be  delayed  for  the  pro- 
duction of  witnesses,  in  a  criminal  case  where  the 
application  was  not  made  untU  nearly  the  close 
of  the  evidence,  and  would  if  granted  have  de- 
layed the  trial  a  number  of  days,  and  the  appUoa- 
tion  was  to  subpoena  the  witnesses  at  the  ex- 
pense of  government,  was  a  matter  of  dlaoretkNi, 
and  the  refusal  of  the  application  Is  not  review- 
able  upon  writ  of  error. 

[No.   1810.] 
Argued  and  Submitted  Jan,  16,  1891.    Deddei 

Feb,  t,  1891. 

NOTS.— ^a  to  guesf tone  of  law  and  fadt  for  ecmi, 
orjury^  see  note  to  King  v.  Delaware  Ins.  Co.  8J5& 

As  to  what  particularUy  in  exceptions  is  neeesaarg 
in  order  to  a  review  in  appeUate  court,  see  noU  to 
Moore  v.  Bank  of  Metropolis,  10:172. 

What  guestiofw  the  United  Slates  Supreme  Oovt 
wm  review  on  writ  of  error:  MR  of  eaxeptions.  See 
note  to  Parks  v.  Turner,  18:888l 

The  supreme  court  wm  not  reniew  the  dtscretionarg 
action  of  the  court  below.  See  note  to  Barrow  t. 
Hill,  14:48. 

As  to  exception,  when  must  he  taken,  to  he  awB^ 
oMe  on  reotetp,  see  note  to  Phelps  v.  Mayer,  lidM. 
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IN  ERROR  to  the  Circuit  Court  of  the  Dnit- 
cd  States  for  the  Westeni  District  of  Arkan- 
tas,  to  review  a  judgment  imposinff  a  seDtenoe 
of  death  upon  plaiutiff  in  error  for  murder. 
Affirmed. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  writ  of  error  sued  out  under 
the  sixth  section  of  the  Act  of  Congress  of 
February  6,  1889  (25  Stat.  666),  to  review  a 
judgment  of  the  Circuit  Court  of  the  United 
Stiites  for  the  Western  District  of  Arkansas, 
imposing  a  sentence  of  death  upon  the  plain- 
tiff in  error  for  the  murder  of  Sam.  M.  Mor- 
gan, **at  the  Cherokee  Nation,  in  the  Indian 
country."  The  plaintiff  in  error  relied  for  a 
reversal  of  the  judgment  upon  the  following 
grounds : 

1.  That  the  verdict  was  contrary  to  the 
evidence. 

2.  That  the  court  erred  in  permitting  the 
district  attorney  to  refer  in  bis  argument  to 
matters  not  in  evidence. 

3.  That  the  court  erred  in  refusing  to  grant 
e]  the  prisoner  sufficient  time   to  procure  the 

testimony  of  three   witnesses,    whose   testi- 
mony he  claims  was  material  to  his  defense. 

Mr,  A*  H*  Garland  for  plaintiff  in  error. 
Mr,  Wm.  H.  Taft,  SoUcitar-Oen.,  for  de- 
fendant in  error. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court : 

1.  It  is  clear  that  the  question,  whether 
the  verdict  was  contrary  to  the  evidence, 
which  is  the  first  error  assigned,  is  not  one 
which  can  be  considered  in  this  court,  if 
there  were  any  evidence  proper  to  go  to  the 
jury  in  support  of  the  verdict. 

The  testimony  on  behalf  of  the  government 
tended  to  show  that  deceased  had,  on  the 
8d  of  November,  about  fifty  dollars  on  his 

Serson;  and  that  on  the  morning  of  that 
ay,  which  was  Sunday,  after  having  slept 
together  the  ni^ht  before,  the  prisoner  and 
the  deceased,  riding  two  horses  belonging  to 
the  deceased,  started  out  from  the  house  of 
Mrs.  Harris,  to  visit  some  voung  women  by 
the  name  of  Davis,  who  lived  about  four 
miles  away.  The  prisoner  was  armed  with 
%  pistol. 

About  noon  of  that  day  shots  were  heard 
by  a  witness  for  the  government  in  the 
neighborhood  of  the  hole  where  the  body  of 
the^deceased  was  afterwards  found,  and  in  a 
short  time  the  defendant  was  seen  riding  one 
horse  and  leading  the  other  away  from  this 
place.  Toward  evening  of  the  same  day  the 
defendant  returned  to  a  house  in  the  neighbor- 
hood of  Mrs.  Harris's,  with  the  two  horses. 
When  inquired  of  as  to  the  deceased  he  said 
that  they  had  met  a  man  riding  in  a  buggy 
on  the  prairie,  who  had  induced  the  deceased 
to  go  with  him  to  the  Pawnee  Agency.  He 
stated  that  the  deceased  had  directed  him  to 
bring  the  horses  back;  to  take  charge  of  all 
his  effects,  and  to  pay  his  debts  in  case  he 
did  not  return  by  a  certain  time. 

Three  days  before  Christmas  the  body  of 
the  deceased  was  found  in  the  hole  above  re- 
ferred to,  which  was  some  six  or  seven  feet 
deep,   on  the  bank  of  Coody's  Creek,  and 
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some  three  miles  from  Mrs.  Harris's.  Hii 
hat  had  a  bullet  hole  in  it,  and  his  broken 
skull  showed  where  the  bullet  had  entered  it 
and  caused  his  death.  There  was  no  doubt, 
from  what  was  found  on  his  person,  as  to 
whose  corpse  it  was,  though  the  face  and 
front  part  of  his  skull  had  oeen  battered  so 
as  to  prevent  recognition  of  the  features. 
No  money  was  found  in  his  pockets. 

It  appeared  from  other  evidence,  and  was 
admitted  by  the  defendant,  that  some  time  [363 
before  the  aisappearance  of  the  deceased  the 
defendant  had  come  upon  this  hole  and  was 
familiar  with  its  location.  There  was  evi- 
dence showing  that  an  overcoat  belonging  to 
the  deceased  was  in  the  possession  of  the  de- 
fendant the  next  day  after  the  disappearance 
of  the  deceased.  Before  the  finding  of  the 
body  on  the  22d  of  December,  the  defendant 
exhibited  two  letters  which  he  clamed  to 
have  received  from  the  deceased  at  the  Pawnee 
Agency.  They  were  letters  without  enve- 
lopes. Defendant  explained  the  absence  of 
envelopes  by  saying  that  the  children  had 
destroyed  them.  On  the  trial  the  letters 
themselves  could  not  be  found,  and  were  not 
produced.  When  the  body  of  the  deceased 
was  found,  and  the  report  of  it  came  to  the 
defendant,  he  immediately  left  the  settlement 
in  which  he  lived  and  went  away  some 
twenty  or  twenty-five  miles,  where  ne  was 
arrested. 

The  evidence  for  the  defendant,  was  con- 
flicting. One  man  testified  that  he  saw  a 
government  witness,  Burt  by  name,  in  a 
carriage  with  the  deceased,  on  the  Sunday  in 
question,  ^oing  toward  the  place  where  the 
body  was  lound,  and  that  later  he  saw  him 
returning  without  the  deceased.  This  evi- 
dence was  at  variance  with  the  statement  of 
the  defendant  himself,  who  swore  that  the 
man  in  whose  buggy  the  deceased  drove  away 
was  not  Burt. 

There  is  no  doubt  that  this  testimony  was 
sufficient  to  lay  before  the  jury,  and  it  would 
have  been  iniproper  to  direct  a  verdict  for  the 
defendant.  The  weight  of  this  evidence  and 
the  extent  to  which  it  was  contradicted  or 
explained  away  by  witnesses  on  behalf  of 
the  defendant,  were  questions  exclusively 
for  the  jury,  and  not  reviewable  upon  writ 
of  error.  If  the  verdict  were  manifestly 
against  the  weight  of  evidence,  defendant 
was  at  liberty  to  move  for  a  new  trial  upon 
that  ground ;  but  that  the  granting  or  refus- 
ing of  such  a  motion  is  a  matter  of  discretion 
is  settled  in  Freeborn  v.  Smith,  69  U.  S.  2 
Wall.  160  [17  :922]  ;  Pittsburgh,  C,  dt  St.  L. 
R.  Go.  V.  Heck.  102  U.  S.  120  {26:  581  ; 
Lancaster  y.  Collins,  116  U.  S.  222  [29:  873], 
and  many  other  cases  in  this  court. 

2.  The  second  assignment  of  error  is  clearly 
untenable.  It  appears  that  during  the  argu- 
ment of  the  case  the  defendant's  counsel  said  13041 
to  the  jury :  "Either  the  defendant  or  Burt  ^ 
[a  government  witness]  is  guilty  of  this 
crime.  I  will  show  you  that  Burt  is  guilty, 
and,  therefore,  that  defendant  is  not."  In 
reply  to  this,  the  district  attorney,  in  his 
closing  argument,  said:  ''The  issue  is 
squarely  made  by  Mr.  Neal,  that  either  the 
defcnda'nt  or  William  Burt  is  guilty  of  this 
crime.     I  have  shown  you  that  Burt  is  not 
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guilty;  therefore,  by  his  logic,  the  defend-  oeedlng  June 80,  1870,  when  the  Act  of  July  11^ 

ant  is  guilty."    No  objection  was  made  at  1870,  took  effect,  and  was  promoted  to  be  lieuten- 

the  time  to  this  argument,  nor  was  the  court  ant-comraander  July  8, 1870,  and  to  be  command, 

requested  to  interrupt  it,  or  caution  the  jury  f^"  March  d,  l«J7,  is  entiUed  to  longrevlty  pay  ta 

against  its  force;   wid  io  exception  appears  ieuteaunt.andnotasUeutenant-commandcr.tha 

T^u^^l  kZ«  f«irl«      "Pi!™  «- «^v\i^,vf  t^^t  lowest  ffrade  held  by  him  having  graduated  pay 

to  have  been  taken     There  is  no  doubt  that  being  that  of  Ueutenant. 

in  the  excitement  of  an  argument   counsc  ^^   The  Act  of  July  16, 1870.  was  not  Invalid  as  di»- 

do  sometimes  make  statements  which  are  not  ^^,^,1^^  nested  rights,  so  far  as  it  operated  in  re- 

fully  justified  by  the  evidence.     This  is  not  ducUon  of  earned  compensation  for  aervioes  ren- 

Buch  an  error,  however,  as  will  necessarily  dered  during  the  fifteen  days  succeeding  June  aQ» 

vitiate  the  verdict  or  reauire  a  new  trial.     It  1870.    The  order  of  the  Secretary  of  the  Navy  of 

is  the  duty  of  the  defeuaant*s  counsel  at  once  May  23,  1866,  fixings  rate  of  compensation,  wia 

to  call  the  attention  of  the  court  to  the  ob-  not  a  contract  with  the  naval  oflSoers  independ- 

jectionable  remarks,  and  request  its  inter-  ent  of  congressional  action, 

position,  and,  in  case  of  refusal,  to  note  an  [No.  1343]. 

exception.     Thomp.  on  Trials,  §  962.  Submitted  Jan.  9,  1891,    Decided  Feb,  jf,  189L 

In  the  present  case  it  is  by  no  means  clear 

that   the   district  attorney  transcended  the  A  PPEAL  from  a  judgment  of  the  Court  of 

proper  limits  of  an  argument.      Counsel  for  ijl  Claims  in  favor  of  claimant  for  $796.08, 

tiie  defendant  had  tendered  the  issue  to  the  longevity  pay,  under  the  Act  of  March  3, 1^» 

jury,  that  either  his  client  or  Burt  was  guilty  to  officers  of  the  navy.     Reverted  and  eau9e  re- 

of  the  crime,  and  we  perceive  no  impropriety  manded  toith  directions  to  enter  judgment  far 

in  the  district  attorney  accepting  the  chaf-  $4-17  in  favor  of  claimant. 

lenge  and  attempting  to  demonstrate  that  The  facts  are  stated  in  the  opinion. 

Burt  was  not  guilty,  and  arguing  that  the  Mr,  Wnu  H*  Tail,  SoUcitor-Oen,,  for  ap> 

jury,  upon  the  issue  thus  presented,  had  a  pellant. 

right  to  infer  that  the  defendant  was  guilty.  Messrs,  John  Paul  Jones  and  Robert 

3.  The  third  assignment  is  based  upon  the  B.  Lines  for  appellee, 
refusal  of  the  court  to  grant  an  application 

by  the  prisoner  for  process  for  three  wit-  Mr,    Chief  Justice  Fuller   delivered  the 

nesses,  such  process  to  be  served  at  the  ex-  opinion  of  the  court : 

pense  of  the  &:ovemment.  The  trial  was  be-  This  is  an  action  to  recover  longevity  pay 
gun  on  the  2Tth  of  May,  1890 ;  the  applica-  under  the  clause  of  the  Act  of  March  8,  1883, 
tion  was  not  made  until  the  31st  day  of  May,  providing  that  ''all  officers  of  the  navy  shall 
lust  before  the  defendant  was  called  as  the  be  credited  with  the  actual  time  they  may 
last  witness  in  his  own  behalf.  It  would  have  served  as  officers  or  enlisted  men  in  the 
probably  have  delayed  the  trial  a  number  of  regular  or  volunteer  army  or  navy,  or  both, 
days  to  send  the  i)rocess  into  the  Indian  and  shall  receive  all  the  benefits  of  such  ac- 
Territory,  make  service  of  it  there,  and  bring  tual  service  in  all  respects  in  the  same  man- 
in  these  witnesses  to  testify.  Whether  the  ner  as  if  all  said  service  had  been  continuous 
trial  should  be  delayed  for  the  production  of  and  in  the  regular  navy  in  the  lowest  grade 
these  witnesses  was  clearly  a  matter  of  dis-  having  graduated  pay  held  by  such  officer 
cretion  and  not  reviewable  upon  a  writ  of  since  last  entering  the  service:  Provided, 
1 365]  error.  The  testimony  of  the  proposed  wit-  That  nothing  in  this  clause  shall  be  so  con- 
nesses  seems  to  have  l>een  of  little  importance,  strued  as  to  authorize  any  change,  in  the  dates 
and  the  application  was  to  subpoena  these  of  commission  or  in  the  relative  rank  of  such 
witnesses  at  the  expense  of  the  government,  officers :  Provided,  further ,  That  nothing 
which  would  of  itself  have  been  a  matter  of  herein  contained  shall  be  so  construed  as  to 
discretion,  even  had  the  application  been  made  give  any  additional  pay  to  an^  such  officer 
before  the  trial  began.  Kev.  Stat.  §  878.  during  the  time  of  his  service  in  the  volun- 
It  is  clear  that  the  ruling  of  the  court  is  not  teer  armv  or  navy."  22  Stat.  478.  chap.  97. 
subject  to  review.  SiUby  v.  Foote,  55  U.  8.  The  plaintiff  is  a  commander  in  the  navy 
14  How.  218  [14 :  394]  ;  Cook  v.  Burnley,  78  of  the  United  States,  with  the  following 
U.  S.  11  Wall.  672,  676  [20:  84,   86].  record  of  entry  and  promotion:    In  the  vol- 

There  is  no  error  in  the  proceedings  in  the  unteer  service,  acting  master's  mate.  May  7, 

i:o\jai\>Q\ovT,9Ji<^  the  judgment  must  be  afflTTned,  1861 ;  acting  ensign,    November    27,    1862; 

acting  master,  August  11,  1864.     In  the  reg- 
ular  service,  master,  March  12,    1868 :  lieu- 
tenant, December  18,  1868;  lieutenant-oom- 


rooQi                 TTNTTirn  ^TATPft     A>n>n*  mander.  July  3,  1870;  commander.  March  e. 

f2931                 tJNllI<.D  STATES,  .IjRP*.,  ^gg^      He  has  never  received  any  benefit  of 

^ .  ,^^«   1'   ^«^«^^  longevity  pay  under  the  Act  ox  March  8, 

JAMES  G.   GREEN.  1883.    The  court  below  held  that  his  nrior 

^     _  _  _                 ^  <^  «««  service  should  be  credited  on  his  graae  of 

(Pee  a  a  Reporter's  ed.  296-298).  lieutenant-commander,  not  on  that  of  lieu 

»  credited  on  his  grade  of  lieutenant,  the  judg- 

L    UndertheActofMaroh8,1883.anoflicerofthe  ""l?^  Znl^rn^^a'' Im  nf^^^^^              IJTO 

navy,  who  was  a  lieuteoaot  for  several  days  sue-  ^l  section  3  of  the  Act  of  July  15.  1870. 

making  appropriations  "for  the  naval  service 

Note.— uis  to  Mtmpoy  or  comp6n«U<<mfoo.^!cer»,  for  the  year  ending  June   80,  1871.  and  for 

see  nou  to  United  States  v.  Ifaodaoiel,  S:  667.  other  purposes"  (16  Stat.  821,  880,  882,  chap. 
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295) ,  it  was  provided  **  that  from  and  after 
tlic  thirtieth  day  of  June,  eighteen  hundred 
and  seventy,  the  annual  pay  of  the  officers 
of  the  navy  on  the  active  list  shall  be  as 
follows : 

''Lieutenant- commanders,  during  the  first 
four  years  after  date  of  commission,  when  at 
sea,  two  thousand  eight  hundred  dollars;  on 
shore  duty,  two  thousand  four  hundred  dol- 
lars ;  on  leave  or  waiting  orders,  two  thou- 
sand dollars :  after  four  years  from  such  date, 
when  at  sea,  three  thousand  dollars ;  on  shore 
duty,  two  thousand  six  hundred  dollars;  on 
leave  or  waiting  orders,  two  thousand  two 
hundred  dollars.  Lieutenants,  during  the 
first  five  years  after  date  of  commission,  when 
at  sea,  two  thousand  four  huii^fred  dollars; 
on  shore  dut;^,  two  thousand  dollars;  on 
leave  or  waiting  orders,  one  thousand  six 
hundred  dollars ;  after  five  years  from  such 
date,  when  at  sea,  two  thousand  six  hundred 
dollars;  on  shore  duty,  two  thousand  two 
hundred  dollars ;  on  leave  or  waiting  orders,- 
one  thousand  eight  hundred  dollars."  And 
section  4  provided :  **  That  tbe  pay  prescribed 
in  the  next  preceding  section  shall  be  the 
full  and  entire  compensation  of  the  several 
ofiicers  therein  named,  and  no  additional  al- 
lowance shall  be  made  In  favor  of  any  of  said 
ofiicers  on  any  account  whatever,  and  all  laws 
or  parts  of  laws  authorizing  any  such  allow- 
ance shall,  on  the  first  day  of  July,  eighteen 
hundred  and  seventy,  be  repealed.  .  .  . 
An  i  from  and  after  the  thirtieth  day  of  June, 
eighteen  hundred  and  seventy,  so  much  of 
the  fourth  section  of  the  Act  approved  July 
fourteen,  eighteen  hundred  and  sixty- two, 
'making  appropriations  for  the  naval  service 
for  the  year  ending  June  thirty,  eighteen 
hundred  and  sixty-three,  and  for  other  pur- 
poses' as  allows  to  persons  in  the  naval  serv- 
1  ice  five  cents  per  day  in  lieu  of  the  spirit 
ration,  is  hereby  repealed;  and  from  and 
i^ter  that  day  thirty  cents  shall  in  all  cases 
be  deemed  the  commutation  price  of  the  navy 
ration. " 

By  the  same  Act  appropriations  were  made 
for  the  payment  of  officers  and  seamen  at  the 
designated  rates,  and  all  Acts  or  parts  of 
Acts  inconsistent  with  that  Act  were  thereby 
re  Deal  ed 

Under  the  Statute  of  July  16,  1862  (12 
Stat.  683,  586),  in  force  up  to  June  80,  1870, 
the  pay  of  lieutenants  was  not  graduated, 
but  by  the  Act  of  July  15,  1870,  their  pay, 
and  that  of  lieutentant-commanders  and  other 
officers  therein  mentioned,  was  graduated 
from  and  after  June  80,  1870.  The  lawful 
pay  of  lieutenants  ceased  to  be  what  it  had 
been  during  the  prior  fiscal  year  and  years 
preceding,  and  became  for  the  fiscal  year 
commencing  July  1,  1870,  as  prescribed  by 
the  Act  of  July  15.  Claimant  accordingly 
received  pay  for  his  services  on  July  1,  2anH 
8.  1870,  under  the  latter  Act,  which  furnished 
the  measure  of  his  compensation.  There  was 
no  other  statute  and  no  other  appropriation 
in  accordance  with  which  his  pay  was  regu- 
lated, disbursed  and  received.  Nearly  thir- 
teen years  after  this  the  Act  of  1883  was 
passed,  and  the  extent  to  which  the  claimant 
could  avail  himself  of  it  depends  upon  what 
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was  the  lowest  grade  having  graduated  pay 
held  by  him  since  last  entering  the  service ; 
and,  as  he  was  a  lieutenant  during  some 
days  succeeding  June  30,  1870,  when  the  Act 
of  July  15  took  effect,  we  are  constrained  to 
hold  that  the  lowest  grade  he  held  having 
graduated  pay  was  that  of  lieutenant.  U 
the  Act  had  been  passed  ten  days  before  June 
80,  to  take  eflfcct  on  that  day,  and  claimant 
had  become  lieutenant-commander  within 
the  ten  days,  the  lowest  grade  held  by  him 
bavins  graduated  pay  attached  woula  have 
been  that  of  lieutenant-commander,  notwith- 
standing when  the  Act  was  passed  he  held  a 
lower  grade.  And  though  this  Act  was 
passed  after  June  80,  yet  as  Congress  directed 
that  it  should  take  effect  as  of  Uiat  date,  the 
result  must  be  the  same. 

In  UjiiUd  States  v.  BochJoeU,  120  U.  S.  60 
[80:  561],  Rockwell  re-entered  the  service 
as  master  in  March,  1868,  and  subsequently 
during  that  year  became  lieutenant,  and 
continued  in  such  position  until  1878.     The 

fovernment  contenaed  that  the  lowest  grade 
aving  graduated  pay  held  by  him  waaTthat 
of  master,  masters  being  entitled  to  graduated 
pay  under  the  Act  of  1870,  but  it  was  held 
that  this  view  was  incorrect,  and  that  the 
Act  of  1888  referred  to  the  lowest  grade  hav- 
ing graduated  pay  held  by  the  officer  after 
the  Act  providing  for  graduated  pay  took 
effect.  Kockwell  had  ceased  to  be  a  master 
for  nearly  two  years  before  the  Act  in  re- 
spect to  graduated  pay  was  pajssed,  and  con- 
sequently that  Act  became  operative  as  to 
him  when  he  was  holding  the  rank  of  lieu- 
tenant. 

In  this  case,  the  only  law  under  which 
claimant  could  receive  pay  after  June  80, 
1870,  was  the  Act  of  July  15,  1870,  and  as 
it  took  effect  as  of  June  80,  he  was  holding 
the  grade  of  lieutenant  at  that  time,  and  that 
fact  disposes  of  this  controversy. 

It  is  suggested  that  the  Act  of  July  15, 
1870,  operated  in  reduction  of  earned  com- 
pensation for  services  rendered  during  the 
fifteen  days  succeeding  June  80,  and  to  that 
extent  was  invalid,  upon  the  ground  that 
while  the  pay  of  a  lieutenant  as  fixed  by  the 
Act  of  1862  was  in  terms  increased  by  th& 
Act  of  1870,  yet  part  of  his  prior  compensa- 
tion given  in  lieu  of  allowances  was  cut  off, 
and  tnat  his  total'  compensation  by  reason  of 
the  equivalent  for  allowances  was  larger 
during  the  fiscal  years  prior  to  June  30,  18i«0, 
than  that  fixed  by  the  Act  of  July  15.  But 
the  payments  referred  to  were  made  in  ac- 
cordance with  an  order  of  the  Secretary  of 
the  Navy  of  May  23,  1866,  which  established 
a  fixed  rate  of  compensation  in  lieu  of  prior 
extra  allowances  at  a  sum  equal  to  thirty- three 
and  one-third  per  cent  of  the  pay,  and  the  va- 
lidity and  force  of  the  order  depended  on  the 
appropriation  by  Congress  of  moneys  for 
specified  objects  connected  with  the  naval 
service,  to  the  distribution  of  which  the  order 
related.  It  was  upon  this  view  that  the 
opinion  of  the  court,  delivered  by  Mr,  Justice 
Harlan,  proceeded  in  U/tited  States  v.  Phil- 
hnck,  120  U.  S.  52.  58  [30:  559,  661],  where 
"the  power  of  the  Secretary  to  establish 
rules  and  regulations  for  the  apportionment 
of  the  sums  set  apart  by  Congress,  in  gross, 
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4B5-287                          Sttfbbmb  Coubt  ov  thb  Uhtted  States.                    Oct.  Tehi, 

for  Buch  objects  as  those  invoWed  in  the  al-  without  due  process  of  law.    These  proris- 

lowanoes  here  in  dispute, "  was  sustained,  ions  are  as  follows : 
The  order  was  not  a  contract  with  the  naval 

officers  by  the  Department,  and  independent  **  Article  1240.  The  defendant  may  accept 

of  congressional  action.  service  of  any  process,  or  waive  the  issuance 

eoai        '^^^  appropriation  by  Congress  in  this  in-  of  service  thereof,  bj  a  written  memorandum 

-^     stance  was  by  the  Act  of  July  16,  1870,  and  signed  by  him  or  his  duly  authorized  agent 

that  Act  in  terms  prohibited  any  extra  allow-  or  attorney,  and  filed  amoog  the  papers  of 

ances  from  and  after  June  80,  so  that  the  Act  the  cause,  and  such  waiver  or  exceptions  shall 

increased  the  actual  pay  and  did  not  so  dis-  have  the  same  force  and  effect  as  if  the  cita- 

turb  any  vested  rights  of  the  claimant  as  to  tion  had  been  issued  and  served  as  provided 

ffive  force  to  his  position  in  this  regard,  if  by  law.    1241.  The  defendant  may  in  per- 

it  would  in  any  aspect  have  affected  the  con-  son,  or  by  attorney,  or  by  his  duly  author- 

•elusion  reachea.  ized  agent,  enter  an  appearance  in  open  court, 

Tlie  judgment  cf  the  Churi  qf  Olaimt  is  re-  and  such  appearance  shall  be  noted  by  the 

i)eraed  and  the  cause  remanded  with  directions  judge  upon  his  docket  and   entered  in  the 

ioenUrjudgme7UfoT$J^17infawn'ofelaimant,  minutes,  and  shall  have  the  same  force  and 

effect  as  if  #  citation  had  been  duly  issued 
and  served  sEs  provided  by  law.     1242.  Tha 

filing  of  an  answer  shall  constitute  an  ap- 

[«W,      CLARA   KAUFFMAN.  m.  in  Bn..  ^^^,  ^l^^^'^Ti^^n^J'!^^ 

TAiLTii^a  n    wrkrkTTPTia  ®'  citation  upon  him.     1243.  Where  the  d- 

JAM£b  C.  WOOTERS.  tation  or  service  thereof  is  quashed  on  mo- 
tion of  the  defendant,  the  case  may  be  con- 

(See  8.  a  Reporter's  ed.  286-887).  tinned  for  the  term,  but  the  defendant  shall 

be  deemed  to  have  entered  his  appearance  to 

State  legislation,  when  not  unoonsUtutumdl.  the   succeeding   term   of    the   court.     1244. 

Where  the  judgment  is  reversed  on  appeal 

State  leffifllation  simply  forbiddinir  the  defendant  or  writ  of  error  taken  by  the  defendant  for 

to  oome  Into  oourt  and  challenfire  the  validity  of  the  want  of  service,  or  because  of  defective 

service  upon  Um  in  a  personal  action,  without  service  of  process,  no  new  citation  shall  be 

•urrendering  himaeW  to  the  Jurisdiction  of  the  x^Axnod  or  served,  but  the  defendant  shai:  be 

S?iS^m  f,mv  n^^^                     ^^JTr^  presumed  to  have  entered  his  appearance  to 

Dim  from  fully  protootiufr  bis  person,  his  proper-  n^^  a^,.^  ^t  *i,«  ««««4.  «♦  -^vj^i,  ♦twTw.-.^^^*-. 

ty  and  hie  rigbte  against  any  attempt  to  enforoe  ^^^ yY'l^ ^^ ^"^ ^?^  ^  ^^i^  ^\  T^f  ^^ 

ajudarmentrendered  without  due  service  of  proo-  "^***  "®  fi}®^-     i245.  No  judgment  shall  in 

ess.  is  not  forbidden  by  the  Fourteenth  Amend-  ^'"^J  c*8®  ^  rendered  against  any  defendant    -- 

ment  of  the  United  States  Constitution.  unless  upon  service,  or  acceptance,  or  waiver    ^ 

[No.  1860  1  ^^  process,  or  upon  an  appearance  by  the 

Submitted  Jan.  6, 1891,    Decided  Feb.  t,  1891.  defendant,  as  prescribed  in  this  chapter,  ex- 

cept  where  otherwise  expressly  provided  for 

IN  ERROR  to  the  Supreme  Court  of  the  ^^J^^^^"             ^           ^  ,« 

State  of  Texas  to  review  a  judgment  of  that  ^  The  Supreme  Court  of  Texas,  amstruing 

court  affirming  a  judgment   of  the   District  ^""^^  statutory  provisions,  has  held,  and  it 

Court  of  that  State  in  and  for  the  County  of  «>  held  in  this  case,  that  a  defendant  who 

Oalveston  against  Clara  Kauffman  for  the  val-  appears  only  to  obtain  the  judgment  of  the 

ue  of  certain  bales  of  cotton.  court  upon  the  sufficiency  of  the  service  of 

On  moUon  to  dismiss  or  affirm.    Affirmed.  process  upon  him   is  thereafter  subject  to 

The  facts  are  stated  in  the  opinion.  ^®  jurisdiction  of  the  court,  although  the 

Messrs.  A.  H.  OarUnd  and  H.  J.  M»j,  process  against  him  is  adjudged  to  have  been 

for  defendant  in  error,  for  motion.  insufficient  to  bring  him  into  court  for  any 

Mr.  T.  N.  Waul,  for  plaintiff  in  error.  Purpose.    The  question  here  is  whether  such 

against  motion.  legislation  is  consistent  with  **due  process 

of  law."    That  question,  arising  upon  the 

dismiss  the  writ  or  error  for  want  of  juris-  _„j  «k«it1««.-»  ♦»»«  «»»n^<«>«^  ^*  <w,.«»;.^  ..,w«. 

diction  in  this  court  to  re-examine  the  judg.  5?^  challenge  the  validity  of  service  upon 

«««f  K«i/v«r .  ^1^  «f  ♦vTio  V.^i,^f  i,o«  T,TJ2ti;5  ^5n^  i^  a  personal  action,  without  surrender- 

I?!°\^i^J.^l^l?Ji«^*'^i.^u^.''"?^i^;  ing  himself  to  the  jurisdiction  of  the  court. 


CertainpSx)visionsof  the  Statutes  of  Texas  ^°^°r*  ^J^^^'"^",*  '^''^''^S^  #^'kW  ^kI 

relating  tS  the  service  of  procesT  are,  it  U  SS^iv^nHLSJS^.nZ'.n?'**  forbidden  bj 

contenJed,  in  violation  of  the  clause  of  the  ^L^'^ifi'^^S^^^^          «^  th.^  « 

Fourteenth  Amendment,  declaring  that  no  PP^J  *^?  ^^^  °\^i?  *^  ^?*  7^ 

RfafA  fihoii  /1««^«,t1  o«^  r^t^  TS  J.Z.lr.^^  color  for  the  motion  to  dismiss,  and   upon 

State  shall  deprive  any  person  of  property  ^^^  authority  of  York  v.  T^roTthe  motion 

Vote.— As  to  w?uU  Is  due  process  of  Zato,  see  note  ^  affirm  the  judgment  is  sustained, 

to  Pearson  v.  Yewdall,  24:  488.  Affirmed, 

1^62  1S8  V.  & 


1800. 


Eaitbab  Cmr,  Ft.  8.  &  M.  R.  Ca  y.  Dauohtbt. 
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298]   KANSAS  CITY,  FORT  SCOTT  &  MEM- 
PHIS  RAILROAD  COMPANY,  FJff.  in 

a, 

R  S.  DAUQHTRY,  AdmiDistrator  of  Jomi 
W.  Dauohtbt,  Deceased. 

(See  8.  C.  Beporter*s  ed.  298-800.) 

Removal  of  cause  to  federal  court — itiuei  of  fact 
upon  petitions  for  removal,  where  tried—eerv- 
ice  on  corporation, 

L  Application  to  remove  a  cause  from  a  state  to  a 
federal  court  must  be  made  at  or  before  the  time 
when  the  plea  therein  is  due,  and  the  time  for 
removal  cannot  be  extended  because  a  plaintiff 
In  error  does  not  toke  advantage  of  his  right  to 
take  Judflrment'by  default:  it  is  too  late  to  remove 
a  cause  after  the  lapse  of  four  terms  after  the 
plea  was  due. 

S.  Issues  of  fact  raised  upon  petitions  for  removal 
of  causes  from  a  state  oourt  must  be  tried  In  the 
circuit  oourt  of  the  United  States. 

8b  In  Tennessee  service  of  a  summons  upon  the 
superintendent,  the  highest  offlcer  of  a  corpora- 
tion to  be  found  in  the  county,  is  sufficient  serv- 
ice upon  the  corporation,  although  the  return 
of  servioe  does  not  show  that  the  president  or 
other  head  of  the  corporation  was  absent  from 
the  county ;  the  presumption  is  that  the  sheriff 
has  served  upon  the  proper  party. 

[No.  1361.] 

BubmitUd  Jan,  19, 1891,    Decided  Feb.  B,  1891. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee  to  review  a  judgment  of  that 
court  afBrming  a  judgment  of  the  Circuit  Court 
of  Shelby  County  in  that  State  in  favor  of 
plaintiff  in  an  action  for  damages  for  the  death 
of  John  W.  Daughtry  by  the  negligence  of  de- 
fendant. 

On  motion  to  dismiss  or  affirm.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Luke  £•  Wright  and  Geor^^e 
Gantt,  for  defendant  in  error,  for  motion. 

Mr.  Wallace  Pratt*  for  plaintiff  in  error, 
against  motion. 

;*®®1       Mr,    Chief  Justice  Fuller   delivered  the 
opinion  of  the  court: 

I'his  was  an  action  commenced  in  the  Cir- 
cuit Court  of  Shelby  County,  Tennessee,  bv 
R.  S.  Daughtry  as  administrator  of  John  'W'. 
Daughtry,  deceased,  against  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Company 
and  the  Kansas  City,  Memphis  and  Birming- 
ham Railroad  Company  on  the  16th  of 
August,  1888,  for  the  recovery  of  damages 
for  the  death  of  John  W.  Daughtry,  al- 
leged to  have  heen  occasioned  hy  the  negli- 
gence of  defendants.  The  summons  was 
retumahle  on  the  third  Monday  of  Septem- 


ber, 1888,  and  alleged  as  to  the  defendants, 
**both  of  which  are  railroad  corporationB 
conducting  business  in  Shelby  Count v,  Ten- 
nessee, with  offices  and  agencies  in  said 
county  and  State. "  The  return  of  the  sheriff 
was  as  follows :  **  Came  to  hand  16th  day  of 
August,  1888.  Executed  on  the  Kansas  Cfity, 
Fort  Scott  and  Memphis  Railroad  Companr 
by  reading  the  contents  of  this  writ  to  J.  H. 
Sullivan,  sup't  of  said  Railroad  Co.,  he  be- 
ing the  highest  officer  to  be  found  in  my 
countj,  and  executed  on  the  Kansas  City, 
Birmingham  and  Memphis  Railroad  Com- 
pany by  reading  the  contents  of  this  writ 
to  0,  H.  Sullivan,  sup't,  he  being  the  high- 
est officer  of  said  Co.  to  be  found  in  my 
county.  This  28d  day  of  August,  1888.* 
The  declaration  was  filed  Septemoer  17, 1888, 
and  averred,  in  the  first  count,  defendants  to 
be  **  corporate  persons,  doing  business  as  such 
in  Tennessee  ^under  license  and  by  consent 
of  the  State)  r  and  in  the  second  count  de- 
scribed the  defendant  corporations  as  **  doing 
business  in  Tennessee  as  aforesaid. "  It  was 
also  alleged  in  the  first  count  that  defendants 
''are  and  were  on  and  prior  to  the  16th  of 
August,  1888,  engaged  m  operating  impor- 
tant lines  of  railway  under  one  common  or 
general  management,  with  depots  and  ter- 
minal facilities  in  the  taxing  district  of 
Shelby  County;"  and  in  the  second  count, 
that  ^on  or  about  the  12th  day  of  August, 
1888,  defendant  companies  were  operating 
cars  and  engines  on  their  railroad  lines  lead- 
ing into  Uie  Taxing  District  of  Shelby 
County." 

The  Statutes  of  Tennessee  provide  as  fol- 
lows: 

"4238.  The  declaration  of  the  plaintiff 
shall  be  filed  within  the  first  three  days  of 
the  term  to  which  the  writ  is  returnable, 
otherwise  the  suit  may,  upon  motion  of  the 
defendant,  be  dismissed  at  plaintiff's  cost. 

*'4239.  The  defendant  shall  appear  and  de- 
mur or  plead  within  the  first  two  days  after 
the  time  allotted  for  filing  the  declaration ; 
otherwise  the  plaintiff  may  have  judgment 
by  default. 

*'4240.  The  plaintiff  and  defendant  shall, 
within  the  first  two  days  after  each  subse- 
quent step  taken  by  the  other  in  making  up 
an  issue,  demur  or  plead  thereto,  on  penalty 
of  having  the  suit  dismissed,  or  judgment 
taken  by  default,  according  as  the  failure  is 
by  the  plaintiff  or  defendant. 

"4241.  The  court  may,  however,  enlarge 
the  time  for  pleading,  upon  application  of 
either  party,  in  proper  cases,  or  excuse  the 
failure  to  plead  within  the  time  prescribed, 
upon  good  cause  shown."  2  Thompson  and 
Steger^s  Tenn.   Stats.  1871.  p.  1714  et  rnq.; 


Vote,— As  to  removal  of  causes,  under  Act  of  1876; 
eitlte?u/tip,— see  note  to  Meyer  v.  Delaware  B.  Ck>n- 
gtructlon  Ck>.  25:  608. 

As  to  removal  hy  one  of  two  or  more  defendants; 
separable  controversies,— see  note  to  Sloane  v.  Ander- 
son, 20:  800. 

As  to  removoH  of  causes  to  United  States  courts  for 
local  prefudice,  see  nQtes  to  Guinea  v.  Fuentes,  28: 
624:  Jefferson  v.  Driver,  20: 807. 

As  to  removaJl  of  causes  from  state  to  federal  courts 
where  UnUed  Stales  Constitution,  Act  of  Conffress  or 

188  U.  8. 


treaty  comes  in  question,  see  note  to  Little  York  QoM 
Wash,  ft  W.  Ck>.  V.  Keyes,  24: 088. 

As  to  HvU  rights;  removal  of  causes,  when  denied, 
—see  note  to  CivU  Rights  Oases,  27: 88S. 

As  to  removal  of  actions  against  officers:  Rev,  StaiL^ 
see-  6US,—eee  note  to  Davis  v.  South  OaroUna,  mMi, 

That  avpcarance  cures  all  defects  in  service  of  pro^ 
ess  or  its  non-service,  eaccept  want  of  jurisdiction  of 
subject  matter;  service  of  summons  by  party  or  oUier 
improper  person  a  mere  irreoulanty,—see  note  to 
Knox  V.  Summera,  8:  filOi 
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n8-806  SuPRBifB  Court  of  thb  Ukitbd  Statks.  Cct.  Tnui, 

lUlliken  and  Vertrees'  Code  of  Tenn.  1884,  remove  this  case  to  the  Circuit  Coart  of  the 

p.  049.  United  States  for  the  Western  Division  of 

_,.,.,  ,,  J        ..     ._.  J the  Western  District  of   Tennessee,  which 

The  declwatlon  wm  filed  on  the  first  day  ^„g  gj^j  ,,g^,^  „„  jj      g^^j,   jgeo ;  and  th« 

of  the  term  to  which  the  writ  was  returnable.  ^^^   ^^^i      ^„i    considered  8aid_petition. 

and  the  defoadants  pl^  were  due  during  together  with  the  iflidavit  of  R.  8.  iJaughtiy 

^at  week^    Upon  the  26th  of  September  tiie  g,*j  j,^^,^  j„„g  ^34  iggg  ^^^  ^eard  Irgu- 

Kwisas   City,    Memphis   and   Birmingham  ^^^^^  ^f  counsel,  is  of  the  opinion  that  upon 

Railroad  Coinpany  filed  its  plea  of  the  gen-  ^^j^      ,5^50^  ^^  aflidavit  ^id  defendant  i« 

eral   issue.    The  Circuit  Court  of   Shelby  J^^^  ^i^^^^  t^  the  order  of  removal  prayed 

County  had  flveregular  tenM,    commencing  ,^  ^^^  ^^^  petition,  and  ite  application  in 

on  the  third   Mondays  in  January,  March  ^y^^^  behalf  Is  denied  and  saicf  defendant  is 

May,  Septeinberand  Hovemljer  of  each  y(»r.  allowed  one  day  to  plead  to  the  merits;  to 

^"'•.^o^-  *I^^P-  ^L'  **'"•''*''  ""^  V**-  all  of  which  the  said 'Kansas  City.  Fort  Scott 

*^  .V    oA.f    t'JP'     Vooft     *..     *%.     1  and  Memphis  Railroad  Company,  by  its  «t- 

On  the  29th  of  Ifay,  1889  after  the  lapse  ^^  ^^      ^^  ^^  ^ts  that  iti  ex'cept'o"* 

»,      •'/*'«  **T^  ^^y^  ^"^'  ■^**I^ J*^**  ^  noted  of^  record,  which  is  accordingly 

U]      and  Memphis  Railroad  Company  filed  its  j       »  '  " ' 

petition  and  bond  for  the  removal  of  the  suit 

to  the  Cireuit  Court  of  the  United  Statesfor      Thereupon,  on  the  6th  day  of  June,  the 

the  Western  District  of  Tennessee.    Th  s  ^^  ^^  i,„  ,„,  t,5^j  y^fj^^  ^  j        ;,„! 

petition   commenc«i:ComM  your  peti-  j^p^neled.  and  on  the  7th  was  dismissed  by 

Uoner    the  Kansas  City,    Port  Scott  and  pi,*^ntifl  „  against  the  Kansas  City,  Mem- 

Memphis  Railroad  Company    and  shows  to  *,,,        ^  Brimingham  Railroad  Company, 

the  court^  that  the  matter  in  d^te  exclu-  ^^j  ^     ^  judgment  then  passed  in  favir 

•ive  of  interestandcost^  exceeds  the  sum  ^,  ^^^  plaintiff  Md  against  t£e  Kansas  City, 

or  value  of  |2^:  "that  the  controversy  in  p^^  Scott  and  MempEis  Railroad  Company, 

^id  iuit   is  between  citizens  of   different  whereupon  the  latter  took  the  cause  by  ahxil 

States ;  that  yourpetitlpner,  tte  Kansas  City.  ^^  ^^^    Supreme  Court  of  Tennessee,  w'hiere. 
Port  Scott  and  Memphis  Railroad  Company,  ^^3,  ^„^„  assigned,  was  one  thai 

"""JJS  ^■^A  im*.  ^^^  this  suit  WM  com-  u^^  w*8  e„or  to  refuse  t5  order  the  case  re- 
menced  and  still  is  a  corporation  created  and        ^^  ^^  t^^  ci,j.ujt  ^ourt  of  the  United 


conlroverey  wholly  between  the  administrator  ^he  cause  was  brought  to  this  court  by  writ 

and  the  petitioner,  which  can  be  fully  de-  j             „„^  ,  ^of,o„  j,,  ^i^^^  o/tlBim 

termmed  as  between  them  without  the  pres-  j^     y^     .„„de  ^y  the  defendant  in  error, 

enoe  of  petitioner's  co-defendant ;  "that  its  ^he  Supreme  Court  of  Tennessee  was  of 

said  oD-defAidant,  the  KanMs  City.  Memphis  ^^^      ^f^^t  j^  ^^  competent  for  the  state 

??i-?'5??l'*?i^'?-A'.!!.~?^=.5??P^7jJ?_?  circuit  court  to  pass  upon  the  issue  of  fact 

affidavit  of  Daughtry  upon  the 
the  petition  in  regard  to  his  citi- 

nessee  ana  mat  «  is  a  ciiwen  inereoi ;"  tnat  ^j^Vip,  and  to  retain  the  suit.  Wuse  on  that 

the  acts  alleged  to  have  been  done  jointly  by  ^^^  ^^^  „„road  company  had  not  shown 

petitioner  and  its  co-defendant  were,  if  done  ^^^^^  he  was  a  citizen  of  Tennessee ;  but  it  is 

at  all,  done  by  petitioner  alone,  and  its  co-  thofouehlv  settled  that  issues  of  fact  raised    fli 

defendant  did  not  at  the  time,  and  "does  not  petitions  for  removal  must  be  tried  in 

now  and  never  did,  own,  possess,  control  or  ^^    -^    j^        ^  of  the  United  States.     On- 

use  the  said  railroad  track  upon  which  said  ,^^,  ^    o^f„  ^  j^  g   ^o  181  U.  8.  840  [88: 

acts  were  done."  etc.  ;  -that  the  said  Kansas  ^^.    Burliivton,  0.  B-AKR  Cb.  ▼.  Dunn. 

9^Z'I^t'll'!'tI^L^'^^^^^.3t'}'^.  122  _U.  8.   MS  180:  1169J  ;  ««*«  v,flV««, 


ctnt      w  — DringiDg  unaer  review  uie  juugmeni  oi  uie 

ttSIv,  ♦!,-»  ««if  .>#  T««-a    ififio   ♦!,-»  «ffl/i«^u   circuit  court  remanding  the  cause  tn  thesUie 
Upon  tiie  flrat  of  June    1889,  the  affidavit       ^     ^  ^    language  of  the  opinion  has 

05  ,P*"§^i^^»  ^^1  administrator    was  filed  \^^^^^  ^  ^^^  ^^^ion  of  the  latter  court 

'ittlLV^'.  t.  ^ll^'^l'lf^^jJ .'i'tf^^l       It  is  true  that  the  petition  was  not  verified. 

contrary  to  good  practice,  and  that  Daugh 
try's  affidavit  was  explicit,  so  that  if  the 
record  had  been  filed  in  the  circuit  court, 
the  cause  would,  as  it  then  stood,  have  been 
remanded,  but  this  would  not  justify  the 
state  court  in  acting  upon  the  facts,  though 
it  arrived  at  the  same  result.  If,  however, 
the  denial  of  the  application  was  right  as 
matter  of  law,  the  judgment  should  not  be 


Arkansas  and  has  been  a  citizen  of  said  State 
for  the  last  ten  years ;  that  all  beneficiaries 
in  said  suit  are  also  citizens  of  the  State  of 
Arkansas  and  have  been  for  the  last  ten 
years."  On  that  day  the  state  circuit  court 
entered  this  order : 

)2]  ''This  day  the  defendant  the  Kansas  City, 
Fort  Scott  and  Memphis  Railroad  Co.  pre- 
sented to  the  court  its  petition  and  bond  to 


M4  1S8  U.  8. 


18W.  Kurau  Cnr,  Ft.  8.  A  H.  K  Co.  v.  Daugbtbt.  9BS-S0S 

feveraed.  And  It  Is  appareDt  that  if  tbe  I  titled  "  Ad  Act  to  Subject  Foreign  Corpon- 
•ervitt  of  process  upon  tbe  defeadaat  was  tioos  to  Suit  in  This  Stat«"  (Acts  IS87,  p. 
■ufflcient,  "plGB  was  required  from  it  at  tlie  iS6),  wliich  defendant  Id  error  contends 
September  Tenn,  1888,  and  that  its  applies-  ihould  control  here;  but  in  Telephone  Co.  v. 
tlon  for  remoral  came  too  late,  for  section  8  Turner,  88  Tenn.  265,  It  was  held  that  this 
of  the  Act  of  Congress  of  March  8,  1887.  as  Act  did  not  apply  to  foreign  corporations 
corrected  by  the  Act  of  August  18,  1888,  lutring  an  ofBce  and  resident  agent  In  the 
provides  that  the  party  desiring  to  remove  State,  and  already  subject  to  suit,  but  only 
must  file  hlH  petition  "at  the  time,  or  any  lo  such  foreign  corporations  as  engaged  in 
time  before,  the  defendant  Is  required  by  the  Dusiness  in  the  State  without  such  offlce  and 
laws  of  the  State  or  the  rule  of  tbe  state  igent;  that  It  was  not  a  limitation  but  an 
court  in  which  such  suit  Is  brought  to  an-  snlargement  of  tbe  jurisdiction  over  foreign 
■wer  or  plead  to  the  declaration  or  complaint  iMrporations ;  and  that  sections  2831,  2883, 
of  the  plaintiff. "  24  Stat.  chap.  878,  p.  S64  ;  2833  and  2834  of  tbe  Code  reeulated  the  mode 
25  Stat.  chap.  809,  p.  43C.  In  which  corporations  might  be  sued,  and 

Tbe  Statute  is  Imperative  that  the  applies-  tppllcd  equally  to  domestic  and  foreign  cor- 
tton  to  remove  must  be  made  when  the  plea  porstions  having  an  olHce  or  agencv  and  a 
is  due.  and  because  a  plaintiff  in  error  does  resident  local  aeeat  in  the  county  in  which 
not  take  advantage  of  bis  right  to  take  judg-  tuit  waa  brought.  We  perceive  no  reason 
roent  by  default,  it  cannot  be  properly  held  For  declining  to  accept  tbe  conclusions  of  the 
tibat  be  thereby  exiendstbe  time  for  removal.  Supreme  Court  of  the  State  upon  thissub- 
The  lapse  of  four  terms  before  the  petition  iect.  and  the  Act  of  1687  need  not,  therefore, 
was  fifed  dlspenaes  with  argument  on  this    be  considered. 

question,  if  the  petitioner  was  properly  in  From  tbe  summons  It  appeared  that  the 
court.  two  defendants  were  railroad  corporations 

Tbe  law  of  Tennessee  relating  to  serrlce  conducting  business  in  Shelby  County,  Ten- 
of  process  OD  corporations  is  embraced  In  tbe  nessee,  with  nfflccs  and  agencies  in  that 
following  sections :  county  and  State ;  from  the  petition   for  re- 

,1  that  tbe  petitioner  was  a  citizen  of 
Itates  of  Missouri.  Atkansss  and  Ean- 
and  from  the  return,  that  J.  H.  Sulll- 
BUperinteadent  of  the  petitioning  Rail- 


a ,      ,, ., ,j     .    movai  uiai  tne  peimoner   whb  b  ciiizen  oi 

~  „,i.,i,S7lf  .^SS!™  S  rt.  S     t"  StttCT  ot  MCourl.  itk.nr«.  and  Ea- 


matoe,  on  Uie  nshier.  treaanrer  or  BecreCar;. 


."J,™    T»  -  1.1.      .K. ij»-. n  -  ine  return,  in  ita  graiemeni.mar  me  auper- 

■aSSS.  II  Miller  Oe   preaident,   <«ahler,  to^ndent  wak  the  hlgheat  officer  ol  ih.  Cin.. 

maaurer  noraeoretjrjrwid..  w.ihlntbo  Stat..  „  ,„  t,  ,„„„d  ,„  g,,  „„„,,,  „doded  tb. 

■erylce  onih.ch  el  a.ent  of  the  mrporatlon,  £  '     „„  ,i„  „„,,■»  mre  or  oould  lay. 

loaid.nis  at  ih.  time  ft  th,  counK  whet,  the  ™      '  ,      ^       j    ,  j^   „j„    ,^ 

Mtlon  IB  brought,  sliall  be  deemed  aufficieni,  ^eicentiona.  offloeta  of  a  foreiim  comonr- 

■jm.  U  the  action  l.».«..e^  1.  the  S,."?/roh°S;  of  JrLJdS,  SSS, 

oount.  In  which  the  corporation  keepa  Ita  ,^„^  ,„j  „creUirT,  do  not  ordinarily  r«. 

^™'°S',£%o?."SS?.  oSLS"  iTTS.!,°  M?ln  •  Sfte  ol^ich  the  corpomtlon  I. 

"??«?  ^                     ,,  partT  la  not  to  be  found  la  regarded  In  Ten- 

1  JS„.riS  :.'^'C"„,°°;,^Tiy..°.'  iSZ,  L  more  correct  than  fSum  of  not 

„,  fl    ,h  .  S™  .hJrSS  wbiTH  iS.^l'  found,  becau.0  Indicative  of  proper  exertion 

connty  other  than  that  in  "bii  the  princi-  ,  j  j,      ,j^        HnKr^  2  gid,  IM)  ; 

p.1  reeidei  the  aervlc.  of  procew  may  be  » j",,  j      ^^  dl.llnclly  laid  dom  thU 

rJ,"i°°,S'/.'»^w;.°i"»,r.''f'S'l.»';:S5  "'°l»  »" thTSnef  agent  of  .  corporation. 

■,1.  ,1,    ;^  '^Z^L  2™.  ™  ™;;  roldlng  In  the  county,  la  aufllclent,  Ktbongh 

With  the  buaineas  Of  the  onlce  or  agency.  .;" ,"__    , __,  H. ,i,_,   ,1..  _-....;  j„» 

-saai,    Th.t»«itan,llB»i.  aaH  iakud  ""f'™  doea  not  ahowthat  the  prcaident 


St    ,1^  T,     S^'.^  iSmEi^^  .;  1".  >r.a«irer.  aeoretary  or  dimclor  ibereof. 

omontlon,  company  or  IndlyWoal  taa  an  ^    ^^    ■      „„^,d„t,  „j  a.,  -o,, 

office  or  agency,  or  realdent  director  In  any  p,j„,„p,|„n  |n  .11  ,uch  caaoa  la  that,  until 

«oiinty  other  linn  .•»■• .'.»  ">'.'«'  tto  oUef  S,~™i;'„„  I.  „.d.  t.,  .o™»,  ih.  .h.rllt 


S,~y  ™  ™iS.i  ~iS.    iir_„i~  S  "■«  "•'""J  '•  •«•"  toappeu,  the  aherU 

oBcet  or  principal  realdea,    the  «ryl(»  of  h„  d„„  hiJ  duly,  and  ba.  iened  the  proceaa 

SSS'fJ^iTlnrLffi,".  S-S:?,  wna.  property"     W^lrot,  y'wM- 

«nployed   Uierein    In  all    actfoni   brought  ,^  .j  ^  *^{^p.'^Cb.  2  Coldw,  616. 

;?!L»±»,'''..'rf"f..'SS°S.,r'  °' "?:  a.  common  iSw.  aervlc.  waa  made  on  auch 


jr  principal  a  builneit    Act  1861H».  chap.  s„,,^g,  „,  the  procei  to  tbe  corpomtlon. 

uSooii.    TT.. i.i«  .  «»  .1.1.    ....  .K.ii  and  tbo  provlalonB  of  thia  Statute aeem  con- 

"28a«.  The  pro^lon.  of  thl.  Act  aha  1  ^  J^  .Mtulrin  to  Increaae  tbe  numb« 

only  apply  to  oiaea   where  the  action    a  ,    „                                 ,                  ,^       , 

brongbtI«Buchcountl».Bjuch.gjnoy.,»l.  J^J^'^^ie  ,|",umcient,     In'Vlew  of  the 

dent  director  or  olBc.  la  located  -    Id   lec.  i,ji,i„|„„  ,„d  declalona,  .irylc.  upon 

?ii,    I^rcS^SS,.^  S  v!<™.  S3.  theblgEit  officer  of  the  corporation  toTi 

i"  ■  '■    iSS'  "'"■'"''  "*  Tertreea    Code  ,„„„j",„  „,,  „^,      „j  £,  „,am  tb. 

1  enn,  p,  WW,  euperlntendent  there,  waa  within  the  spirit  of 

On  tbe  Mtb  of  Uarch,  1887,  an    Act  waa  the  rule  and  the  Intant  and  meaning  of  th. 

pMBCd  by  tbe  Legislature  of  TenneMe..  en-  Stntute, 

ISS  U.  S,  MS 


t28-d25                          SuPBEMB  CouBT  or  THB  Unitbd  States.  Oot.  Tkhm^ 

The  petition  for  remoyal  did  not  Question  Howard  y.  Windham  Co.  8av,  Bank,  40  Yt  607; 

the  sufficiency  of  the  service,  and  the  state  Bay  y.  Simmons,  11  R  L  266. 

court  apparently  assumed  it  to  be  sufficient,  Messrs.  J*  M.  Baekingham  and  Slmeoa 

for  it  allowed  but  one  day  to  plead  to  the  E*  Baldwin*  for  appellant,  against  motioo: 

merits.  The  decree  settles  the  ri.G:ht  of  the  estate  as  to 

Under  all  the  circumstances,  we  hold  that  the  whole  fund,  as  an  entirety, 

the  application  came  too  late,  and  thsjudg-  Knajpp  y.  Banks,  48  U.  8.  2  How.  73  (11: 

ment  is  therrfore  affirmed.  184);  Shields  y.  Thomas,  58  U.  8.  17  How.  S 

(15:  08);  Freeman  y.  Dawson,  110  U.  8.  364 

(28:  141);  The  Connemara,  108  U.  S.  754  (26: 

822);  Eenaday  y.  Edwards,  184  U.  8.  117,  128 
(88:  858,  856). 

2231             MARTHA  A.  MILLER,  Appt,  The  gift  was  incomplete  and  testamentary. 

V.  Basket  y.  EdsseU,  107  U.  8. 602,  610,  614  (27: 

EMMA  J.  CLARK  bt  jlU  500,  502).                            ,  .v    x^  w  u.    i. 

There  was  no  delivery  of  the  bank  books  to 

the  intended  donees,  and  this  is  fatal  to  tbdr 

(See  8.  (X  Reporter's  ed.  2S&-SSS.)  claim. 

Pierce  y.  Boston  Five  Cent  Sap.  Bank,  129 

Jurisdiction  as  to  amount  Mass.  480. 

The  transfers  to  the  names  of  the  donees  on 

Id  an  action  by  a  legatee  under  a  wiU  against  the  the  bank  ledger  and  paas-books  are  explained 

executor  and  three  other  defendants  to  compel  and  controlled  by  the  additions  of  "Irene  Clark, 

^e  latter  defendants  to  turn  over  to  the  executor  trustee,"  and  "only  Irene  Clark  haa  power  to 

bank  books  and  moneys  entered  therein,  deposited  draw 

In  a  savings  bank,  and  to  compel  the  executor  to  7v.««»^/«,  «    i£»/^«  «?i  vta  oaq 

include  the  moneys  as  asseta  of  the  estate  In  the  ^y^^f^  ^'  ^^**  ^\  *^f  ^^'       ,      ^ 

inventory,  the  three  defendants  claiming  to  hold  ^^i.'^'!^^  J®®}P?°^®°'  ®'  •  ^^^  ^  "^^^^^ 

them  as  gifts  from  the  testatrix,  this  court  has  UDdelivered  affects  the  title, 

not  Jurisdiction  on  appeal  where  the  amount  rep-  Bough  v.  Bailey,  82  Conn.  288,  290. 

reeentod  by  each  of  the  three  bank  books  did  not  No  deposit  in  the  donor's  name  as  tmsfee  for 

exceed  the  sum  of  $1,798.(0.  the  aggregate  of  the  another,  though  coupled  with  a  declaration  to 

three  being  $5,877.88,  and  the  interest  of  the  plain-  the  donee  that  he  has  done  so,  passes  title,  if 

tiff  in  the  latter  sum  under  the  will  as  legatee  the  owner  meant  to  retain  control  of  the  fund 

being  only  one  sixth  thereof,  or  $898.8(^  during  his  life. 

[No.  1866.]  IfuttT.Morse,l^mM.l;  Burton  Y.BniPS^ 

BubmiUed  Jan.  19, 1891.    Decided  FA  2, 1891.  port  Sav.  Bank,  52  Conn.  896, 402. 

APPEAL  from  a  decree  of  the  Chrcuit  Court  ^^'    JueHee   BUtchford    delivered    the 
of  the  United  States  for  the  District  of  opinion  of  the  court : 
Connecticut  in  favor  of  defendants  in  a  suit  to  On  or  about  the  14th  of  April,  1)387,  Mtl 
compel  three  of  the  defendants  to  turn  over  to  Ii^ne  Clark,  of  Milford,  New  Haven  County, 
the  executor  of  an  esUte  books  and  money  Connecticut,  died,  leaving  a  will  which  am- 
claimed  to  belong  to  the  estate,  but  which  such  tained  the  following  provisions:    (1)    She 
defendants  claim  as  gifts  from  the  testatrix,  £:&ve  to  her  husband,  Bela  Clark,  all  of  her 
and  to  compel  the  executor  to  include  the  same  household  furniture,  including  beds  and  bed- 
in  his  inventory  and  take  possession  of  the  same  dingf  pictures  and  silver-plated   ware;  (2) 
as  part  of  the  estate.  She  gave  to  her  grandniece.  Martha  A.  Buck- 
On  motion  to  dismiss  or  affirm.    Dismissed,  ingham,  and  to  five  other  persons,  one  of 
The  facts  are  stated  in  the  opinion.  whom  was  Emma  J.  Clark,  the  wife  of  Alber- 
Mr.  William  B.  Stoddard,  for  appel-  tus  N.  Clark,  one  Mary  Bell  Clark   and  one 
lees,  for  motion:  Ellen  C.  Piatt,  all  of  her  personal  estate,  in- 
The  claim  is  against  each  defendant  sever-  eluding  her  wearing  apparel,  to  be  equally 
ally.'  divided  between  them ;  and  (8)  she  appoint- 
Stewart  v.  Dunham,  115  U.  S.  61  (29:  829);  ed   Albertus  N.  Clark  to  be  her  execator. 
BaUard  Paving.  Co  v.  Muljord,  100  U.  S.  147  This  will  was  duly  admitted  to  probate  in  the 
(25:  591).  proper  court  on  the  16th  of  April,  1887,  and 
The  amounts  in  controversy  against  all  of  the  Albertus  N.  Clark  qualified  as  executor.    The 
defendants  cannot  be  added  together  to  give  iuventoir  of  the  estate  showed  that  ahe  had 
this  court  jurisdiction.  $7,509.83  in  cash,  deposits  in  savings  banks 
Gibson  Y.  Shufeldt,  122  U.  8.  27  (80:  1083);  and  bank  stock ;  $191.80  in  household  goodi. 
Minor  v.  Bogers,  40  Conn.  520;  Boone  v.  Citi-  and  |48.50  in  wearing  apparel. 
sens  Sav.  Bank,  84  N.  Y.  88.  Martha  A.  Buckingham,  who  bad  become 
There  was.  beyond  all  question,  a  valid  and  Martha  A.  Miller  by  marriage,  a  citizen  of 
completed  gift  in  each  case,  and  the  estate  of  ^owa,  filed  a  bill  in  equity,  on  the  8d  of  Jan- 
Mrs,  Clark  has  no  interest  in  the  matter.  uary,  1889,  in  the  Circuit  Court  of  the  United 
Campus  Appeal,  86  Conn.  88;  Kerrigan  v.  States  for  the  District  of  Connecticut,  againit 
Bautigan,  48  Conn.  17;  Oerrishv.  New  Bedford  Emma  J.  Clark,  Mary  Bell  Clark,  Ellen  a 
Savings  Inst.  128  Mass.  159 ;  Martin  v.  Funk,  Pla<^t  and  Albertus  N.  Clark,  citizens  of  Coo- 
75  N.  Y.  184;  Blasdd  v.  Locke,  52  N.  H.  238;  necticut.     The  bill   sets  forth   the  death  of 

- Irene  Clark,  her  wil  1  and  its  admission  to  pro- 

Nora-uis  to  gifts  causa  mortis,  requisites  of;  what  ^^te,  and  the  qual  if y ing  of  Albertus  N.  Clark 

recokes^-9se  note  to  Basket  v.  Hasseli,  27:  60Q.  as  executor.     It  further  alleges  that  the  de- 

•66  138  U.  & 


1880.  Whekloio  &  Bblmoht  Bbidgb  Ck>.  v.  Whkbliho  Bbidob  Ca  887-Wt 

ceased  left,  as  a  part  of  her  estate.  $4. 500  and  WHEELINQ  A  BELMONT   BRIDGE        [287] 

accrued   interest,  deposited   in  the  Connect-  COMPANY,  F^.  in  Brr,, 

icut  Savings  Bank  of  New  Haven,  Connect-  «. 

icut ;  that  such  sum  was  evidenced  bv  three  WHEELING  BRIDGE  COMPANY. 

bank-books,  one  in  the  name  of  Ellen  C. 

Piatt,  one  in  the  name  of  Mary  Bell  Clark  (Bee  a  a  EeportepM  ed.  ai-mj 

and  one  in  the  name  of  Emma  J.  Clark,  each 

of  which  books  represented  the  deposit  of  i^„^nj^  ^  ^s^*^  ^^  ,«a^  ^/,i_  rz-v^v^ 

the  sum  of  $1,500  and  accrued  inter^t ;  that  ^^»fm^^/^  court,  ^^^^^^fi^^ 

fuch  books  were  in  the  possession  of  Irene  f^  ^  toftmst,  not  a  eo7Uraet--trantfer  of 

Clark  at  the  time  of  her  death,  and  came  in-  -^  rv>W»-«irr«kfer  qf  pay>er  cf  gawm- 

to  the  possession  of  Albertus  N.  Clark,  as  ,    v^L^         4.  «_  ^w    ^  ^ **      ^  .-  ^ 

executor,  who.  as  such  executor,  was  right-  ^^w«h\STlJ^A^«S?^^                 ^tl 

fully  entitled  to  the  possession  of  them  Imd  "ST^^ZSSS^^^^^ 

to  such  deposits  of  money;  that  he  wronff-  oourt.lnexerotelii«ltsapi)eliateJupl»dicUon; the 

fully  parted,  or  was  intending  to  part,  with  esumate  of  the  oompensatlon  maj  be  tieated  ■» 

the  possession  of  such  books  and  deliver  them  a  distiDot  proceeding. 

respectively   to   the  three  parties  in  whose  2.   TheVirglniaLawof  1840,  prohibiting  the  oouita 

names  they  stood ;  that  such  books  were  then  of  the  counties  from  licensing  a  ferry  within 

wrongfully  in  the  possession  of  said  parties ;  half  a  mile  from  an  established  ferry,  was  not  a. 

that  the  money  represented  by  them  was,  at  contract,  but  was  tubjeot  to  be  repealed  at  any 

the  time  the  executor  made  his  inventory,  and  time. 

also  now,  in  said  Connecticut  Savings  Bank;  8L  The  mere  transfer  from  vendor  to  vendee  of  the 

that  he  had  wrongfully  neglected  to  include  existing  rights  and  prlvUegesof  a  ferry  company 

in  his  inventory  the  said  14,500;    and  that  does  not  add  anything  to  such  rights  and  prtvl- 

that  sum  it  wrongfully  withheld  from  said  leges,  nor  give  them  any  additional  force  or  vaUd- 

estate.  ^' 

The  prayer  of  the  bill  is  for  a  decree  com-  *•  J^  ■»•««»  warrvi^atoT  suspension  of  a  power 

pelling  the  three   other  defendants  to  turn  ^  government  raipeotlng  any  matter  of  public 

aver  to  the  executor  the  Mid  hank  hooks   and       «>°<»ro  m"^  ^  "^^o^  ^7  ^^^"^  ^"^^  unequivocal 
over  10  me  executor  tne  saia  OanK- docks,  ana      language;  it  cannot  be  inferred  from  any  Inhlbl- 

ordering  him  to  receive  them  and  the  money  ^j^ns  upon  particular  officen,  or  special  trlbu- 

aeposltea  in  the  Connecticut  Savings  Bank,  w^i^^  or  from  any  doubtful  or  uncertain  express- 

and  to  include  the  said  sum  of  $4, 500  and  ac-  ioim. 

crued  interest  as  assets  of  the  estate  of  Irene  [Ko.  1425.  J 

Clark,  and  to  amend  his  inventory  so  as  to  in-  aubmitUd  Dec,  15, 1890.   Decided  Ffb.  t,  1891. 

elude  the  same,  and  to  make  final  disposition 

of  said  money  according  to  the  provisions  of  -to  ERROR  to  the  Supreme  Court  of  Appeals 

the  will  of  the  deceased.     An  answ»on  oath  i  ^f  ^^rt  Virghaia.  to  review  a  judgment 

is  waived.    The  defendants  joined  in  a  de-  ^f  that  court  aflOlrming  a  Judgment  of  the  Clr- 

murrer  to  the   bill,  whicii  was  overruled;  cuit  Court  of  Ohio  County  in  that  State  for  the 

and  they  then  Joined  in  an  answer,  to  which  condemnation  of  property  for  a  bridge  over  the 

there   was  a  replication,  and   proofs  were  qyAo  River. 

**^^*       _^  ,   , ,  .     y  ,     ovi  .A      On  motion  to  dismiss  or  affirm.    Affirmed.    [288 

The  court,  held  by  Judqe  Shipman,  entered 

a  decree  dismissing  the  bill.  The  court (40  statement  by  Mr,  Justice  Field  i 
Fed.  Rep.  15)  decided  tbe  case  in  favor  of  This  was  a  proceeding  commenced  by  peti- 
the  defendants  on  the  merits,  the  opinion  hold-  ti^^  jq  ^  court  of  West  Virginia  by  the 
ing  that  on  the  facts  Droved,  the  gifts  of  the  wheeling  Bridge  Company,  a  corporation  un- 
moneys  to  the  three  female  defendants  were  ^^  the  laws  of  that  State,  to  condemn  for  ito 
valid  as  gifts  tnUr  nw».  and  were  accepted  y^  ^  p^roei  ^f  ground  owned  by  the  Wheel- 
by  the  donees  durine  the  lifetime  of  the  tes-  j^^  ^^  Belmont  Bridge  Company,  a  corpora- 
tatrix.  The  plaintiff  has  appealed  to  this  ^j^j  iormeA  under  the  laws  of  Virginia,  of 
TOurt.     The  amount  represented  by  each  of  ^YAch  the  territory  composing  West  Virginia 

i^lJ^'^o^""^'*^^®;  ^\^^  ^^*Vl.  Jlli^?»  was  then  a  part.    The  petitioner  represenU 

1889,  did  not  exceed  the  sum  of  $1.792. 61,  ^^at  it  was  created  a  corporation  for  the  pur- 

ttie  agCTe^te  of  the  three  being  $5, 377. 83.  poae  of  constructing  and  maintaining  a  bridge 

The  defendants  now  move  to  dismiss  the  ap-  J^^  ^^  Ohio  River,  from  a  point  on  the 

P^A'  '?r  want  of  jurisdiction    because  the  ^^^  gjde  of  its  main  channel,  north  of  the 

matter  in  dispute  as  to  each  of  the  defendants  public  landing  in  the  City  of  Wheeling,  to 

other  than  the  executor  does  not  exceed  the  ^  ^^^^^  ^^^Xy  opposite  on  Wheeling  Island 

•urn  or  value  of  $5,000.     United  with  it  is  a  ^^  ^hat  city— the  bridge  to  be  for  public  use ; 

motion  to  affirm.  ^      ^^  ^  ^^  ,         ...  and  that  in  order  to  construct  it  and  its  ap- 

We  are  of  opinion  that  the  appeal  must  be  proaches  it  is  necessary  to  build  over  and  to 

dismissed  on  the  ground  that  theinterest  of  ^^^  ^     ^cel  of  land  belonging  to  the  Wheel- 

the  plaintiff  does  not  exceed  $5,000     As  the  j^g  ^nd  Belmont  Bridge  Company  on  Wheel- 

t»tol  amount  involved  is  only  $5  877.88,  and  j  *  igi^nj   ^^ich  pa?i)el  is  dewiibed  in  the 

the  interest  of  the  plaintiff  in  that  sum  is,  _^ \ 1 . 

SS^f 'oJ^?®  J!^^^'  °°ly  ®°®.  ®^f ^,  thereof,  or  ^^yrm.-WhaliejtnalfudQmeni  frtm whUik eippeeSi 

$896. 80i,  this  court  has  no  Jurisdiction  of  her  n^   see  note  to  Gibbons  v.  ORden,  6«B. 

app>eal .  ^a  to  constiiuiUmalily  0/  laun  or  of  reveal  or  modi- 

AppeaX  ditmiued.  fteatUm  of  atatuU^  see  note  to  Fletoher  v.  Peek,  8:168. 
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petition  and  designated  on  an  accompanying 
plat,  and  contains  about  thirty  perches. 

The  petitioner  avers  that  there  is  no  lien  or 
charge  upon  the  parcel  of  land ;  that  it  is  un- 
able to  agree  with  the  Wheeling  and  Belmont 
Bridge  Company  on  the  terms  of  purchase, 
and  tl)at  the  land  is  necessary  for  the  construc- 
toin  of  the  proposed  bridge  and  the  approaches 
to  it.  It  therefore  prays  that  notice  may  be 
given  to  the  Wheeling  and  Belmont  Bridge 
Company  of  the  filine  of  the  application, 

r2891  ^^^  ^^^^  ^^®  same  will  be  heard  on  a  day 
^  designated ;  that  commissioners  may  be  ap- 
pointed by  the  court  to  ascertain  what  will 
be  a  just  compensation  for  the  land,  and  that 
upon  the  payment  of  the  compensation  thus 
ascertained  the  title  may  be  vested  in  the  pe- 
titioner. 

To  this  petition  the  Wheelin  g  and  Belmont 
Bridge  Company  appeared  and  tendered  seven 
pleas,  in  the  first  four  of  which  the  defend- 
ant joined  issue,  raising  the  question  of  the 
necessity  of  the  parcel  of  land  desired  for  the 
purpose  of  maintaining  the  proposed  bridge 
of  the  petitioner  and  its  approaches,  and  of 
the  necessity  of  the  parcel  and  certain  struct- 
ures thereon  for  the  proper  exercise  by  the  de- 
fendant of  its  franchise.  The  issues  were 
found  in  favor  of  the  petitioner  by  a  jury, 
establishing  the  fact  that  the  land  desired  was 
essential  to  the  proposed  work  of  the  peti- 
tioner and  was  not  essential  to  the  proper 
exercise  of  the  franchise  of  the  defendant. 
No  questions  were  raised  as  to  the  correct- 
ness of  the  rulings  upon  Uie  trial  of  these 
issues,  at  least  none  which  can  be  considered 
by  the  court. 

The  other  three  pleas  raised  the  question 
of  the  power  of  the  Legislature  to  authorize 
the  construction  of  a  new  bridge  within  half 
a  mile  either  way  from  the  bridge  of  the  de- 
fendant, to  transport  persons  and  property 
across  the  Ohio  River,  the  defendant  contena- 
Ing  that  by  its  charter  and  the  privileges  of 
owners  of  ferries  which  it  had  acc^uired  it 
had  become  invested  with  the  exclusive  right 
to  thus  transport  persons  and  property,  within 
that  distance  of  its  bridge.  The  court  held 
the  pleas  insufficient,  and  rejected  them  and 
rendered  judgment  sustaining  the  proceed- 
ing for  the  condemnation  of  the  property,  ad- 
judging that  it  was  necessary  for  the  petition- 
er to  take  it  for  the  purpose  of  prosecuting  its 
proposed  work  and  was  not  necessary  to  the 
defendant  for  the  exercise  of  its  franchise. 
The  court  thereupon  named  commissioners 
to  ascertain  what  would  be  just  compensation 
for  the  land.  A  writ  of  error  was  subsequently 
allowed,  the  proceedings  of  the  commissioners 
stayed  and  the  case  taken  to  the  supreme 
court,  where  the  judgment  of  the  lower  court 
was  affirmed.  To  review  this  latter  judgment 
the  case  is  brought  here. 

L290]      Mr.  W.  P.  Hnbbard,  for  defendant  in 
error,  for  motion. 

Messrs,  Daniel  Lajiib»  A.  J.  Clarke  and 
Henry-  M«  RasseU*  for  plaintiff  in  error, 
against  motion. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court : 

The  defendant  in  error,  the  plaintiff  below, 
moves  in  the  alternative  to  dismiss  the  appeal 


on  the  ground  that  the  judgment  recovered  Is 
not  final,  or  to  affirm  the  judgment  on  the 
ground  of  the  manifest  insufiiciency  of  the 
errors  assigned.  The  essential  points  of  con- 
tention in  the  case  related  to  the  necessity  of 
the  property  for  the  purpose  of  the  petitioner, 
and  to  its  necessity  to  the  defendant  for  ^ 
proper  exercise  of  its  franchise.  The  judg- 
ment for  the  comdemnation  was  conclusive 
upon  both  particulars.  A  right  to  condemn, 
as  held  by  the  Supreme  Court  of  the  State,  it 
to  be  determined  before  the  appointment  of 
commissoners  to  estimate  the  amount  of  com- 
pensation to  be  made.  Baltimore  dbO.  B.  Ch, 
V.  Pittsburg,  W,  A  K,  R.  Co.  17  W.  Va.  811 
If  the  judgment  had  been  different  all  further 
proceedings  would  have  been  ended.  Being 
lor  the  condemnation,  the  estimate  of  the 
compensation,  which  was  to  follow,  was  to  be 
made  by  commissioners,  to  be  appointed,  and 
might  therefore  be  treated  as  being  a  distinct 
proceeding.  The  judgment  appears  to  have 
been  considered  by  that  court  as  s<3  far  final 
as  to  justify  an  appeal  from  it ;  and  if  the 
Supreme  Court  of  a  State  holds  a  judgment 
of  an  inferior  court  of  the  State  to  be  final 
we  can  hardly  consider  it  in  any  other  lig||t, 
in  exercising  our  appellate  jurisdiction.  The 
motion  to  dismiss  must  therefore  be  denied. 
But  upon  the  motion  to  affirm,  other  considera- 
tions arise  upon  the  5th,  6th  and  7th  spec- 
ial pleas,  which  were  held  Insufficient  and 
rejected. 

The  fifth  special  plea  sets  forth,  in  sub- 
stance, that  defendant  was  organized  under 
a  charter  from  the  State  of  Virginia  to  erect 
a  bridge  across  the  Ohio  River  at  or  near  the 
Town  of  Wheeling ;  that  in  pursuance  of  the 
charter  it  erected  and  had  for  manv  yean 
maintained  for  public  use,  in  consideration  [fH 
of  tolls  lawfully  exacted,  a  wire  suspension 
bridge  extending  from  the  eastern  shore  of 
the  river  at  Tenth  Street  in  the  City  of  Wheel- 
ing to  the  eastern  shore  of  Zane's  or  Wheel- 
ing Island ;  that  it  was  empowered  by  the 
Legislature  to  purchase,  acquire  and  hold  all 
ferry  rights  and  privileges  between  Zane's 
Island  and  the  main  Virginia  shore  at  the 
City  of  Wheeling ;  that  in  the  year  1847  there 
was,  and  for  many  years  had  been,  between 
those  points,  a  ferry  maintained  and  owned 
b^  certain  parties  named,  together  with  the 
rights  and  privileges  by  law  incident  thereto; 
that  in  September,  1847,  it  acquired  by  pur- 
chase from  them  the  said  ferry  and  the  rights 
and  privileges  thereof,  and  has  since  owned 
and  enjoyed  the  same ;  that  its  present  toll 
bridge  was  erected  and  has  been  maintained 
substantially  in  the  location  of  the  ferry,  and 
by  the  use  of  the  bridge  for  the  public  it  hit 
kept  in  full  force  and  vigor  the  rights  and 
privileges  appertaining  to  the  ferry.    The 

Slea  also  sets  forth  that  at  the  time  when  the 
efendant  acquired  the  ferry  and  the  rights 
and  privileges  incident  thereto,  one  of  them 
was  the  exclusive  right  to  transport  persons, 
animals  and  vehicles  across  the  Ohio  River 
within  the  limits  of  one  half  a  mile  from 
the  ferry ;  and  that  the  bridge  proposed  to  he 
built  by  the  petitioner  Is  to  be  located,  tnd 
the  whole  parcel  of  land  proposed  to  be  con- 
demned is  situated,  within  half  a  mile  of  the 
said  ferry  and  of  the  defendant's  bridge. 

iss  u.  ^ 


1890L  Ukitbd  States  Mobtgaob  Co.  y.  Spbbbt.  818-852 

Tbe  sixth  special  plea  embodies  substan*  it  cannot  be  inferred  from  any  Inhibitions 
tially  tbe  averments  of  the  fifth  with  an  ad-  upon  particular  officers, or  special  tribunals^ 
<litional  one  to  the  effect  that  out  of  the  or  from  any  doubtful  or  uncertain  expres- 
powers  and  authorities  granted  to  the  de-  sions.  As  ^bs  said  substantially  in  the  case 
fcndant  and  the  acquisition  by  it  of  the  said  of  C?ia/rles  River  Bridge  ▼.  Warren  Bridge,  86 
ferry  and  the  rights,  privileges  and  franchises  U.  S.  11  Pet.  420,  548  [9:778,  824],  whenever 
thereof,  a  contract  arose  between  the  State  of  it  is  alleged  that  a  State  has  surrendered  or 
Virginia  and  the  defendant,  that  it  should  suspended  its  power  of  improvement  and  pub- 
have  and  enjoy  during  its  chartered  existence  lie  accommodation  on  an  important  line  of 
the  exclusive  privilege  of  transporting  per-  travel,  along  which  a  great  number  of  per- 
sons, animals  and  vehicles  across  the  Ohio  sons  must  daily  pass,  the  community  has  a 
River  at  all  points  within  half  a  mile  of  the  right  to  insist  that  its  surrender  or  suspen- 
location  of  the  ferrv  ;  that  upon  the  formation  sion  shall  not  be  admitted,  in  a  case  in  which 
of  the  State  of  West  Virginia  it  became  a  the  deliberate  purpose  of  the  State  to  make 
party  to  the  contract  and  is  bound  by  it,  but  such  surrender  or  suspension  does  not  appear, 
that  the  Legislature  of  the  State,  not  regard-  referring  to  several  aajudications  of  this  court 
ing  its  obligations,  in  March,  1882,  passed  in  support  of  the  doctrine.  And  whatever  of 
an  Act  providing  that  corporations  might  be  exclusiveness  there  was  in  the  privilege  ex- 
Z\  formed,  for  the  purpose  of  erecting  and  main-  tended  by  the  Act  of  1840  within  half  a  milo 
taining  toll  bridges  over  the  Ohio  River  for  on  each  side  of  an  established  ferry  was  re- 
the  transportation  of  persons,  vehicles  and  pealed  in  1882.  From  that  time  the  defend- 
other  things,  and  that  no  ferry  privileges  or  ant  could  claim  no  exclusive  privilege  to 
franchises  should  preclude  the  erection  of  transport  passengers,  animals  and  vehicles 
such  bridges  or  entitle  the  owner  to  damages  over  the  Ohio  River  within  the  distance  men- 
by  reason  thereof.  The  defendant  avers  that  tioned  under  the  repealed  Statute,  even  if  it 
this  Actof  the  Legislature  of  West  Virginia  is  could  have  done  so  before, 
unconstitutional  and  void,  as  impairing  the  JvdgmtrU  affirmed, 
obligation  of  the  contract  between  West  Vir- 
ginia and  Virginia  and  the  defendant.     The  — — 

seventh  special   plea  adds  nothing  material  _         _  ,-«--^, 

to  the  averments  of    the  other  two.  UNITED  STATES  MORTGAGB  COM-      [313] 

The  contention  of  the  defendant  is,  that  by  PANY,  Appt,, 

the  acquisition  of  the  ferry  and  its  privileges  *• 

and  the  authority  to  construct  its  bridge  it  has  ANSON   SPERRT  et  au 


the  exclusive  ri^ht  to  transport  passengers, 
animals  and  vehicles  over  the  Ohio  River  at 


(See  8.  0.  Beporter*8  ed.  818-86SBD 


All  points  within  a  half  a  mile  of  the  bridge. 

The  ferry  which  it  purchased— the  one  con-  Authority  cf  guardian  to  mortgage  ward^tprop- 

nectinff  the  mainland  with  Wheeling  Island  erty^Illxnoie  law— right  of  redemption-^New 

— was  licensed  at  an  early  day,  and  no  exclu-  York  corporation  may  loan  money  at  rate  of 

si ve  privi  leges,  such  as  are  claimed  now,  were  interest  of  the  State  where  loan  it  made — itate 

then  attaclied  to  the  franchise.    The  subse-  ^^    goteme    interest— interest  on   overdue 

quent  General  Law  of  Virginia,  passed   in  coupons— agreement  to  take  lesser  sum— ^sury 

1840,  prohibiting  the  courts  of  the  different  —rate  of  interest  on  guardian's  mortgage 

counties  from  licensing  a  ferry  within  half  itfter  ward  becomes  of  age, 
a  mile  in  a  direct  line  from  an  established 

ferry,  had  in  it  nothing  of  the  nature   of  a  ^-   By  the  law  of  nilnols  a  guardian  has  authoritr, 

contract.     It  was  a  gratuitous  proceeding  on  ^^  }^\  °' *^f  °^"27  *^"^  ^  mortRaffe  the 

the  part  of  the  legislature  by  which  a  certain  ^^J^t^l^^^^^  ^  ^"5«  fm^S^S^^.S! 

«%^«^f  «T«o  ^^^fJL^A  . ^-. •  «.•        2^    "  "  moneys  borrowea  to  oe  usea  In  ImprovlDg  the 

benefit  was  conferred  upon  existing  femes,  ^^^4  property  or  to  discharge  existing  iorU 

but  not  accompanied  bv  any  conditions  that  g^ges  upon  it. 

made  the  Act  take  the  character  of  a  contract.  ^   gy  the  law  of  that  State  the  whole  subject  of 

It  was  a  matter  of  ordmaiy   egislation.  sub-  mortgaging  the  real  estate  of  the  ward  Is  for  the 

iect  to  be  repealed  at  any  time  when  in  the   — • 

judgment  of  the  Legislature  the  public  inter-  NoTK.-Lex  loci,  as  Ut  usury.   See noU  to  Slacum 

est  should  require  the  repeal.    The  mere  pur-  v.  Pomery,  8: 206.                     , .     .^      ^ 

chase  by  the  defendant  of  existing  rights  and  ^'»?*  purchase  of  oblioation  at  leuOianfaee  valus 

privileges  added  nothing  to  them     It  would  <»noti«urv,8ee  notij  to  Nichols  v.  F^rson  8: 623^ 

Ka  «K»,,^^  4^r^  «„.v^«««  ♦i^*   4.1  ^*        x*/  «yuiu  New  securities  for  UBurioualoany  when  vaUd,    Bom 

be  absurd  to  suppose  that  the  transfer  from  n^fe  to  Walker  v.  Bank  of  Wuahlngton,  U:  4M. 

vendor  to  vendee  gave  them  an  additional  jTwt  usury  in  a  substUuted  securUy  revives  oHy- 

lorce  or  vaimitv.     Here  the    prohibition   of  inal;  valid  claim  ia not  invalidated  by  bHngindudee 

the  Act  of   1840  was  only  upon  the  county  in  o  twurioua  Mcurtty,— see  nof«  to  Newell  v.  Nixon, 

courts,  and  that  in  no  way  affected  the  legis-  18:  805. 

lative  power  of  the  State.     Fanning  v.   Ore-  Thattakino  interest  in  advance  is  not  usury^  Be« 

goire,  57  U.  S.  16  How.  524  [14:1048].    Nor  note  to  Fleck ner  v.  Bank  of  United  States,  6: 831. 

did  the  charter  of  the  defendant  contain  any  As  to  vtmryhy  national  banks,  see noU  to  TtLrmen 

inhibition  upon  the  State  to  authorize  the  &  M.  Nat.  Bank  v.  Dearlng,  28: 196. 

establishment  of   another  bridge  within  the  A8U>whomaysetupusury;pwrehaMrofe^^^ 


distance  claimed  whenever  the  public  interest  l^tn'^^^'^  etc-see  note  to  De  Wolf  v.  Johnson, 
aj  should  require  it.     An  alleged  surrender  or     ' ^^'^  ^^.^^     ^„^        ,  o,  ^^  ,^ 

suspension  of  a  power  of  government  respect-  ^^A-soe  noU  to  Levy  v.  Gadsby,  2:  iOi. 
ing  any  matter  of   public  concern  must  be      as  to  acts  of  lender's  agent:  when  transaction 
shown  by  clear  and  unequivocal   language ;   usurious,-EGe  noU  to  CaU  v.  Palmer, »:  660. 
188  U.  S.  U.  8.,  Book  84.  61  969 
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determinatioD  of  the  gruardinn  and  tbe  oounty 
court,  subject  to  tbe  regtrlctioEUB  that  the  mort- 
irage,  if  not  in  fee,  must  not  extend  beyond  the 
minority  of  the  ward,  and  that  the  indebtedness 
mature  at  a  time  not  beyond  such  minority,  and 
arise  out  of  and  have  appropriate  connection 
with  the  management  of  the  ward's  estate. 

8.  It  is  not  necessary  to  the  validity  of  a  mortga^ 
made  by  a  eruardian  on  his  ward's  property  that 
it  should  expressly  reserve  the  riffht  of  redemp- 
tion, where  that  right  is  given  by  the  statute;  and 
It  will  be  assumed  that  the  court  in  granting 
leave  to  mortgage  discharged  its  duty  by  ascer- 
taining upon  proper  proofs  or  its  personal  knowl- 
edge the  propriety  of  the  mortgage. 

4.  A  corporation  of  New  York  authorized  by  its 
charter  to  lend  money  on  bond  and  mortgage  on 
real  estate  within  the  United  States  is  not  re- 
stricted to  the  rate  of  interest  permitted  by  the 
laws  of  New  York  but  may  contract  for  such 
rate  of  Interest  as  is  lawful  in  the  State  where  the 
loan  is  made  and  where  the  property  mortgaged 
Is  situated,  although  such  rate  is  greater  than  is 
allowed  in  New  York  and  although  its  charter 
provides  that  it  shall  not  loan  at  a  rate  of  inter- 
est exceeding  the  legal  rate. 

ft.  Where  a  contract  of  loan  was  made  and  is  to  be 
performed  in  a  State,  interest  must  be  allowed  or 
disallowed  as  may  be  required  by  the  law  of  that 
State. 

t.  In  Illinois,  interest  will  not  be  allowed  upon 
overdue  interest  coupons  representing  the  stipu- 
lated interest  of  a  bond  and  mortgage  executed 
by  a  guardian  upon  the  real  estate  of  his  ward;  a 
party  is  not  bound  by  a  contract  made  t)efore  in- 
terest is  due  for  the  payment  ot  compound  inter- 
est. 

T.  Where  a  certain  sum  of  money  is  due  and  the 
creditor  enters  into  arrangements  with  his  debtor 
to  take  a  lesser  sum,  provided  that  sum  is  secured 
in  a  certain  way  and  paid  at  a  certain  day,  but  if 
any  of  the  stipulations  of  the  arrangement  are 
not  performed  as  agreed  upon,  the  creditor  is  to 
be  entitled  to  recover  the  whole  of  the  original 
debt,  such  remitter  to  his  original  rights  does  not 
constitute  a  penalty,  and  equity  will  not  interfere 
to  prevent  its  observance. 

8.  In  Illinois  an  agreement  made  after  interest  is 
due  to  make  it  a  principal  sum  does  not  render 
tbe  transaction  usurious;  but  where  a  guardian 
on  the  settlement  of  a  loan  allows  Interest  upon 
interest,  and  there  was  no  contract  that  tbe  cred- 
itor should  receive  usurious  interest,  tbe  remedy 
is  to  correct  the  settlement  and  not  to  forfeit  tbe 
interest. 

0.  Although  In  Illinois  a  guardian  cannot  create  a 
debt  secured  by  mortgage  that  does  not  mature 
at  or  before  his  ward's  majority,  nor  contract  for 
the  payment  of  interest  after  the  ward  reaches 
full  age,  yet  the  rate  of  interest  after  bis  majori- 
ty is  not  controlled  by  the  statute,  but  by  the  ex- 
press contract,  where  the  ward  allows  tbe  debt  to 
remain  unpaid  after  bis  majority;  but  when  tbe 
debt  is  merged  in  a  Judgment  or  decree  tbe  con- 
tract ceases  to  exist  and  the  rate  of  interest  is 
thereafter  controlled  by  the  statute. 

[No.  22.] 

Argtud  Jan.  SI,  Feb.  S,  1890.    Decided  Feb,  g, 

1891. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  UDited  States  for  the  Northern  Dis- 
trict of  Illinois,  ordering  the  sale  of  certain 
real  property  in  the  City  of  Chicago  to  satisfy 
certain  bonds  and  mortgages  executed  upon  it 
by  a  guardian.    Beveraed. 
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Statement  by  Mr.  Justice  HjurUui:  [9 

This  appeal  brings  up  for  review  a  decree 
(24  Fed.  Rep.  888.  and  26  Fed.  Rep.  727) 
ordering  the  sale  of  certain  real  property  in 
the  Citv  of  Chicago,  belonging  to  the  ap- 
pellee flenry  W.  Kinsgbury,  in  satisfactioD 
of  the  aggregate  amount  found  to  be  due  od 
three  bonds  given  by  his  guardian  to  the  I 
United  States  Mortgage  Company,  with  the 
approval  of  the  County  Court  of  Cook 
County — by  which  court  tbe  guardian  wu 
appointed — for  moneys  borrowed  to  be  used 
in  improving  the  waJd's  property  and  dis- 
charging certain  incumbrances'  upon  it.  Tbe 
bonds,  all  signed  by  the  guardian,  were 
payable,  respectively,  Mav  1,  1882,  April  1, 
1883,  and  December  1,  1883.  and  each  one 
was  secured  by  mortgage  of  distinct  parts 
of  the  real  estate  directed  to  be  sold.  The 
mortgages  bear  date,  respectively,  July  10, 
1872,  April  1,  1873,  and  December  1.  18T«, 
and  provide,  as  do  the  bouds,  that  upon  de- 
fault, continuing  for  one  month,  in  the  pay- 
ment of  interest  as  stipulated,  the  principt) 
sum,  together  with  all  arrearages  of  interest 
thereon,  should,  at  the  option  of  the  Mort- 
gage Company,  become  imm.'diately  due  aod 
collectible.  Default  having  occurred  and 
continued  for  one  montli  in  the  payment  of 
interest  on  each  of  the  bonds,  the  Company, 
on  the  2d  of  November,  1877,  exercised  thiit 
option,  declared  the  principal  and  all  arreiir- 
ages  of  interest  to  be  immediately  payable 
and  collectible,  and  within  a  few  days  after 
that  date  brought  the  present  suit  for  fore- 
closure. 

The  circumstances  under  which  the  bonds, 
coupons  and  mortgages  were  executed  are  is 
follows: 

On  the  5th  of  July,  1872,  Anson  Speny, 
g[uardian  of  Kingsburv,  presented  bis  peti- 
tion, properly  verified,  to  the  County  Court 
of  Cook  County,  showing  that  the  real  prop- 
erty of  the  minor  was  subject  to  incumbrance 
by  mortgages  to  the  amount  of  about  $78,500 . 
that  the  debts  secured  by  some  of  them  were 
due,  and  the  holders  acmanding  payment; 
that  the  holders  of  other  mortgage  debts,  sood 
to  mature,  were  willing  to  accept  payment 
and  to  assign  or  cancel  their  mortgages ;  tbil 
upon  all  of  the  mortgages  considerable  accu- 
mulations of  interest  were  due  and  unpaid; 
that  a  portion  of  the  real  estate  belonging  to 
the  minor  consisted  of  lot  six  and  a  part  of 
lot  five,  in  block  twenty-five  of  the  orisinal 
Town  of  Chicago,  and  that  the  buildings 
fonnerly  thereon  were  destroyed  by  fire  Oc- 
tober 9,  1871 ;  that  the  premises  constituted* 
very  large  part  of  his  estate  in  point  of  pro- 
ductive value,  were  centrally  located  in  Chi- 
cago, and,  before  the  destruction  of  the  build- 
ings  thereon,  yielded  lar^e  rents :  that  in  the  C 
judgment  of  all  persons  interested  in  the  es- 
tate and  in  its  proper  manairement,  the  build- 
ings should  be  restored,  and  the  propeitj 
m^e  productive ;  that  no  money  had  come  to 
the  guardian's  hands  with  which  to  liquidate 
the  existing  mortgage  debts  or  the  accumu- 
lated interest  thereon  ;  that  the  rents  from  the 
estate  being  insufficient  for  that  purpose,  it 
was  necessary  that  provision  be  made  to  pre- 
vent the  foreclosure  of  the  mortgages;  that 
there  was  no  money  of  the  estate  to  be  tp- 

1.18  r.  s. 
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plied  in  restoring  the  buildings;  that  the 
cost  of  constiuctiDg /suitable  buildings  upon 
the  premises  would  be  about  $100,000;  and 
that  for  the  purpose  of  funding,  consolidat- 
ing and  paying  off  the  mortgage  debts  and 
constructing  proper  buildings,  it  would  be 
necessary  to  borrow  about  $200,000. 

The  prayer  of  the  guardian  was  that  he  be 
authorized  to  negotiate,  for  the  purposes 
stated,  a  loan  of  not  exceeding  $200,000,  and 
to  pay  usual  and  reasonable  commissions  and 
brokerage  therefor,  upon  such  terms  and  for 
such  time  as  shall  be  approved  by  the  court 
and  allowed  by  law,  the  mortgage  to  rest 
upon  certain  premises,  belonging  to  the 
minor,  the  metes  and  bounds  of  which  are 
given  in  the  petition  of  the  guardian.  The 
authority  asked  for  was  given,  and  a  loan  in 
gold  for  $175,000  was  negotiated  with  the 
appellant.  The  bonds  given  therefor  were 
made  payable,  in  gold.  May  1,  1882,  with 
interest  (evidenced  by  coupons  signed  by 
the  guardian)  in  like  coin  at  the  rate  of  nine 
per  cent,  payable  semi-annually,  until  the 
principal  was  paid,  and  the  mortgage  to  se- 
cure the  payment  of  principal  and  interest 
was  submitted  to  and  approved  by  the  county 
court.  The  order  of  approval  was  made 
August  6,  1872. 

Subsequently,  on  the  4th  of  September, 
1872,  the  guardian  filed  in  the  county  court 
an  inventory  of  the  real  and  personal  estate 
of  the  minor,  which  recited  all  the  mortgages 
upon  his  property,  including  those  executed 
before  he  inherited  it,  and  the  above  mort- 
gage for  $175,000.  This  inventory  was  ex- 
amined, approved  and  ordeied  to  be  recorded. 
A  subsequent  inventory  filed  by  him  Decem- 
ber 26,  1872.  showed  a  balance  of  receipts  in 
his  hands  of  $496.98,  and  a  cash  balance  of 
(30,026.71  unexpended  from  the  loan  that 
had  been  authorized  by  the  court.  In  that 
report  he  said:  ^'That  upon  consultation 
with  all  parties  interested  and  with  persons 
of  sound  discretion,  and  without  interest,  it 
is  thought  best  to  construct  on  tbe  north  one 
hundred  feet  of  lot  six,  fronting  on  the  alley 
north  of  Randolph  Street,  and  bein^  the  north 
end  of  Randolph  Street  lot,  a  public  hall. 
There  are  no  halls  of  the  character  intended 
to  be  built  north  of  22d  street  and  east  of  the 
south  branch  of  the  Chicago  River,  and  the 
large  number  of  conventions,  meetings,  con- 
certs, readings  and  other  assemblages  of  a 
like  character  requires  proper  accommoda- 
tions. The  ground  proposed  to  be  used  is 
useless  for  almost  any  other  purpose,  but  is 
a  source  of  large  expense.  The  ground  is  j 
eighty  feet  wide  by  one  hundred  feet  deep, 
and  a  hall  with  seating  room  for  fifteen  to 
eighteen  hundred  people  can  be  built  at  a 
cost  of  about  $50,000,  from  which  an  annual 
income  of  $10,000,  at  least,  can  be  realized. 
An  entrance  can  be  made  through  the  Clark 
Street  building,  and  the  basement  thereunder 
will  rent  for  the  purposes  of  an  eating  house 
at  a  fair  rent.  All  the  property  belonging 
to  said  estate  is  liable  to  the  dower  right  of 
Mrs.  Jane  C.  Kingsbury,  of  one  third  of  the 
net  income  thereof,  and  to  the  dower  right 
of  Mrs.  Eva  Lawrence,  of  two  ninths  of  said 
net  income."  This  report  was  examined, 
approved  and  recorded. 
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On  the  8d  of  March,  1873,  the  guardian 
presented  another  petition  to  the  county 
court,  showing  that  he  had  used  $68,643.8i0 
out  of  the  above  loan  in  paying  off  old 
mortgages  on  the  minor's  estate,  leaving  a 
balance  of  $123,002.58,  which  he  estimated 
would  all  or  nearly  all  be  required  in  the 
construction  of  buildings  then  being  erected 
on  the  Randolph  Street  front  of  lot  six  in 
block  thirty-five,  and  the  building  on  that 
part  of  lot  five,  in  the  same  block,  owned  by 
the  minor.  Uis  petition  also  showed  that 
the  rear  part  of  lot  six  had  up*n  it,  before 
the  fire  of  1871,  a  public  hall  or  theater ; 
and  that  upon  careful  consideration,  and  after 
consultation  with  judicious,  competent  per- 
sons, it  was  best  for  the  estate  to  erect  a  pub- 
lic hall  upon  the  rear  of  that  lot,  having  its 
front  on  Clark  Street,  and  to  be  used  for  con- 
certs, lectures,  readings,  etc.  It  further  ap- 
peared that,  in  addition  to  the  old  mortgages 
previously  described,  there  were  two  other 
incumbrances,  that  were  either  in  whole  or 
in  part  charges  upon  the  estate  of  the  in- 
fant, and  which  amounted  to  $15,000  and 
interest ;  and  that  the  money  in  his  hands, 
of  the  former  loan,  would  be  needed  for  the 
buildings  on  lot  six,  and  more  was  needed  to 
erect  the  building  on  the  rear  of  that  lot  and 
to  pay  off  said  incumbrances.  His  petition 
showed  ^'that  the  entire  estate  of  the  said 
Henry  W.  Kingsbury  consists  of  real  estate, 
nearly  all  situate  in  the  City  of  Cliicago, 
and  the  only  revenue  and  income  of  said  es- 
tate to  meet  the  various  charges  and  incum- 
brances upon  it,  and  its  expenses  and  taxation, 
must  be  derived  from  the  rental  of  said  real 
estate ;  that  no  revenue  can,  in  his  judgment 
and  that  of  judicious  persons  with  whom  he 
has  consulted,  be  derived  from  the  said  rear 
portion  of  said  lot  six  (6)  unless  the  same  be 
improved  ;  that  the  said  premises  have  here- 
tofore, as  thus  improved,  been  largely  pro- 
ductive and  profitable  until  the  said  improve- 
ments were  destroyed  by  fire,  and  it  is 
believed  that,  if  judiciously  built  upon,  as 
proposed,  they  would  be  again  equally  pro- 
ductive and  profitable,  if  not  more  so.**  He 
therefore  asked  authoritv  to  negotiate  an  ad- 
ditional loan  of  $75,000  in  gold  coin  or  the 
equivalent  thereof  in  paper  currency  of  the 
United  States,  paying  usual  and  reasonable 
commissions  and  brokerage  therefor,  upon 
such  terms  and  for  such  time  as  the  court 
would  approve  and  the  law  allowed,  and  to 
secure  tne  same  by  mortgage  upon  certain 
described  premises. 

The  prayer  of  that  petition  was  also 
granted,  and  an  order  was  made  authorizing 
a  further  loan  of  $75,000  in  gold  coin,  or 
its  equivalent  in  paper  currency,  upon  the 
terms  stated  in  the  petition.  Under  this 
order  the  mortgage  of  April  1,  1873,  was 
executed  to  secure  the  payment  of  $70,000  in 
gold  coin  borrowed  by  the  guaraian  from 
the  Mortgage  Company,  and  for  which 
amount  the  guardian  gave  his  bond  maturing 
April  1,  18S3,  payable  with  interest  (evi- 
denced by  coupons  signed  by  him  as  guard- 
ian) at  the  rate  of  nine  per  cent  per  annum, 
payable  half-yearly  in  like  coin,  until  the 
principal  sum  was  fully  paid.  This  mort- 
gage Qoes  not  seem  to  have  been  formally 
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'319]     presented  to  the  court  for  examination,  but  should  be  charged  to  complain- 

the  fact  of  its  execution  was  brought  to  its       ant 870  OT 

attention  in  the  guardian's  reports  from  time  

to  time  of  the  condition  of  the  estate,  and   "Total  payments $802,^38  74 

'''i^JTFil'^'.  n.*.».,   1Q7«   fi,.  ^..^,   -Leaving  a  balance  due  October 


On  the  12th  of  October,  1876,  the  guard-  fifteenth,  1884.  on  said  first  two 

ian— who,    at  that   time,   was   Herman   G.  "^^  Jjj*  '^^^^  «    oa  .*  u  o 

Powers— presented     to    the    county    court    a  «ThA  int/»rMt  nnftn\!rHrh'it*nfni» 

petition  showing  a  large  indebtedness  against  ^he  inter^t  ^P^L^;  ftf  Jl^ 

the  minor's  estate,  arising  in  part  from  the  P??  cent  to  uecemDer  niteenin, 
erection  of  buildings  upon  the  lots  before 


loans  of $114,917  « 

rhe  interest  upon  which  at  nine 
per  cent  to  December  fifteenth, 
1885,  is 12,066  88 


"^"[f^T^Jifii*''™  !S,^f^^  nni^^^  -Leaving  a  balance  due  on  the 

which  he  sftted  WM  due  the  United  States      ^^  ^^  j  ^  ^^^^^  ^^         ^12^  ggg  g^ 

Mortgage  Company  for  unpaid  interest  up  to  ^^^  ^      ' -^ 

August  15,  1876.  For  the  purpose  of  dis-  «And  the  court  finds  that  the 
charging  said  indebtedness,  he  asked  author-  principal  of  said  third  mort- 
ity  to  make  an  additional  loan  in  gold  of  a  gage  made  by  Heman  G. 
sum  not  exceeding  $95,000,  or  its  equivalent  powers  should  be  reduced  by 
in  paper  currency  of  the  United  States,  pay-  deducting  the  amount  of  int*».r- 
ing  interest  thereon  at  the  rate  of  nine  per  est  on  coupons  included  there- 
cent  per  annum  in  gold.  The>uthority  asked       Iq^  or  $7,219.27.  leaving $87,780  71 

was  granted,  and  the  amount  above  named  "And  that  the  complainant  should 
having  been  negotiated  with  the  appellant,  \^  allowed  as  interest  thereon 
he  executed  a  mortgage,  December  1,  1876,       to  December  fifteenth,  1885,  the 

to  secure  the  payment  of  that  sum  in  gold       gum  of 6,968  07 

coin  on  the  1st  of  December,  1888,  with  in-  '1 L_ 

terest  (evidenced  by  coupons  sighed  by  him  «« Making  a  total  of  principal  and 
as  guardian),  payable  half-yearly  in  likecoin,       interest  due  on  said  mortgage 

at  the  rate  of  nine  per  cent  per  annum  until       qI $94,743  80 

the  principal  sum  was  paid,    the  guardian  = 

giving  his  bond  for  the  principal  sum,  and  -Which,  added  to  the  sum  due 
coupons  for  the   interest.      The  mortgage,       on   said  first  two  mortgages, 

bonds  and  coupons,  having  been  submitted       makes  a  total  of $221,727  64 

to  the  court,  were  examined  and  approved,  due  the  complainant  on  all   three  of  said 

Upon  the  basis  of  the  master's  report  the  mortgages  December  fifteenth,  1885." 

n^pf^r^^  T^^°*  w«!   t°q4«^qQQ  ftA    ^""^ht      The  Calculation  of  interest  was  made  to  De-   p 
S^ou"?  w'as  t  d"b^  Zr'^^'V'^^  because  on  that  da  V  the  co^ 

Il2i  672  82      ^""""P^^^'    *^    ^^^    ^""^^    ""^  as  it  allowed,   (1)  interest  on  coupons  after 

^  The  following  extract  from  the  final  decree  Jlj^Iif^t^iiEAni^^^^^^^  {^'JS^tJi^ 

shows  how  this  result  was  reached  :  ^^^J?"^^  *°^  ^5^°^,  ^?*!^  included  ^  the  third 

M««o  *vou*u  ^i»  i^^^^^u  mortgage ;  and  (8)  interest  on  the  third  loan 

"*  And  the  court  finds  that  there  was  due  at  the  rate  of  nine  per  cent, 

the  complainant,  October  fifteenth,  1884,  of  The  assignment  of   errors  questions  the 

principal  and  interest  on  the  loans  made  by  correctness  of  the  ruling  on  the  exceptions, 

said  Anson  Sperry  as  guardian,  calculating  but  makes  no  distinct  point  as  to  interest  at 

interest  at  nine  per  cent  per  annum  from  the  the  contract  rate  having  been  calculated  to 

time  to  which  the  interest  on  said  loans  had  December  15,  1885.  rather  than  to  Uie  date  of 

been   paid  or  funded  and  secured  by  the  the  entry  of  the  final  decree  passed  on  the 

mort^rage  executed  by  the  said  Powers,  the  28d  of  March,  1886. 

following  sums,  to  wit :  ^         t^.  .  yv.         j-ri.     •»»»_*«. 

[3201     "Principal  of  first  loan $175,000  00  ,  Messrs  Wtrt  Dexter  and  4 ohn  J.  Ueniek. 

^        ^     -Interest  at  nine  per  cent  from  for  appellant:           ^  ,,,.,.  ^        .  ,. 

November  first,  1876,  to  Octo-  ^^  the  coun^  court  had  jurisdicdon  of  tte 

ber  fifteenth,  1884.... 125,843  75  P!"^°  and  subject  matter,  the  validity  of  the 

-Principal  of  second  loan 70  000  00  ^^^y?  aujlionzmg  the  mortgages  cannot  be 

-Interest  at  nine  per  cent  from  qu^oned  m  this  suit 

April  first,  1877,  to  October  fif-  oq^^"^  v..^«^.  48  U.  8.  2  How.  819(11: 

teenth,  1884..... 47,512  50  ???'n^'^S  ^V^"*^?-'  ^  ^'J'^  f^X 

* 210  (17:  783);  McNiUy,  Turner,  88  U.  S.  II 

-Making  a  toUl  of $417,856  25  Wa".  852  (21:841):  DavU  j,  Raines   m^ 

°                                          ^  S.  891  (26:  759);   Young  v.  Lorain,  11  Dl  624; 

-And  the  court  finds  and  the  mas-  Shoemate  v.  Lockridge,  58  111.  508. 

ter's  report  shows  payments  to  The  county  court  had  jurisdiction  of  the  sub- 

the  complainant,  made  October  ject  matter. 

fifteenth,  1884,  and  previously,  Sverry  v.  Fanning,  80  Dl.  871;  PetypU  v.CW*. 

to  the  amount  of $302,568  17  84  111.  327;  Bosttcick  v.  Skinner,  80  111.  147; 

-And  that  said  Powers  improp-  Moffitt  v.  Moffitt,  69  Dl.   641;    Bond  y.  Lock- 

erly  paid  to  said  complainant  wood,  33  III.  212;  Smith  v.  Sackett,  10  HI.  545; 

the  sum  of  $370.57  as  interest  Allman  v.  Taylor,  101  111.  185;    Chambers,  In- 

on  coupons  secured  bv  said  1st  fants,  504,  505;  Dodge  v.  Cole,  97  III.  338;  Mo- 

and  2d  mortgages,  which  sura  Pherson,  Infants,  295,  296;  UmbUbjf  v.  Kirk. 
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Coop.  Ch.  254;    Er  parte  Ortmstone,  AmbL 
706. 

The  rate  of  interest  contracted  for  was  not 
prohibited. 

Blydeobur^h,  Usury,  17;  Western  Transp.A 
CoaZ  Co.  V.  Kilderhouse,  87  N.  Y.  430. 

The  rate  of  interest  contracted  for  was  not 
prohibited  by  appellant's  charter. 

House  of  Uyrds,  3  Bing.  193. 

The  rale  of  interest  is  determined  by  the  law 
of  the  place  of  the  contract. 

2  Kent,  Com.  460;  Story,  Confl.  Laws,  896; 
Ftatt  V.  Adams,  7  Paige,  616,  4  N.  Y.  Ch.  L. 
cd.  800;  Balme  ▼.  Womlmigh,  38  Barb.  853; 
Wayne  County  8av.  Batik  v.  Low,  81  N.  Y. 
566;  Sheldon  v.  Baxtun,  91  N.  Y.  124;  Scudder 
V.  Union  Nat.  Bank,  91  U.  S.  412  (23:  248); 
National  Bank  ▼.  MatViews,  98  U.  S.  621  (25: 
188);  National  Bank  v.  Whitney,  103  U.  8.  99 
(26:  443);  Boieen  ▼.  Lease,  5  Hill,  221;  Philor 
delphia  Loan  Co.  v.  Towner,  18  Conn.  248; 
Bard  ▼.  Poole,  12  N.  Y.  495. 

If  it  be  conceded  that  the  rate  contracted  for 
was  prohibited  by  appellant's  charter,  the  ob- 
jection goes  only  to  the  capacity  of  the  cor- 
poration, and  cannot  defeat  the  enforcement  of 
the  mortgages. 

Ellsworth  V.  8t.  Louis,  A.  A  T.  H,  R.  Go.  98 
N.  Y.  553;  Morawetz,  Priv.  Corp.  §  100;  Sedg- 
wick,  Stat  and  Const.  Law,  73;  Boone,  Corp. 
101;  Jones  v.  Guaranty  db  L  Co.  101  U.  S.  622 
(25:1030). 

A  party  contracting  with  a  corporation  can- 
not set  up  the  defense  of  ultra  vires  to  a  con- 
tract fully  performed  on  the  part  of  the  corpo- 
ration. 

Fishmongers  Co.  v.  Robinson,  5  McN.  &  G. 
181;  Farmers  dk  M.  Nat.  Bank  ▼.  Bearing,  91 
U.  S.  29  (23:196);  Ohio  A  M.  R.  Co.  v.  Mc- 
Carthy, 96  U.  8.  258  (24;  693);  Gold  Mining 
Co.  ▼.  National  Bank,  96  U.  S.  640  (24:  648); 
Union  Nat.  Bank  v.  Matthews,  98  U.  8.  621  (25: 
188);  National  Bank  v.  Whitney,  103  U.  S.  99 
(26:  448);  Swope  v.  Lefflngwell,  105  U.  8.  3  (26: 
939);  Reynolds  v.  OrawfordstiUe  Nat.  Bank, 
112  U.  S.  405  (28:  738);  Fortier  v.  New  Orleans 
Nat.  Bank,  112  U.  8.  439  (28:  764). 

The  question  of  interest  is  purely  a  question 
of  local  law;  in  Illinois  and  under  the  Dlinois 
decisions  the  rate  is  the  contract  rate  as  long 
as  the  principal  is  unpaid. 

CromweU  v.  Sac  County,  96  U.  8.  61  (24:  681); 
Ohio  Y.  Frank,  108  U.  8.  697  (26:  581);  Etnyre 
▼.  McDaniel,  28  111.  201. 

A  stipulation  reserving  to  the  creditor  the 
right  to  have  full  payment  of  the  money  due 
OD  an  existing  contract,  in  case  there  should  be 
a  failure  to  pay  a  smaller  sum  on  a  specified 
dav,  does  not  constitute  a  penalty,  and  equity 
will  not  interfere  to  prevent  its  enforcement. 

2  White  &  Tudor,  Lead.  Cas.  in  Eq.  2026; 
Pom.  £q.  Jur.  §  288;  Bispham,  Eq.  (Sd  ed.) 
%  180;  Bump,  Comp.  46, 47,54;  SewellY.Musson, 
1  Vem.  210;  ITiompson  y. Hudson,  L.  R.  4  H.  L. 
1;  Bonafaus  v.  Rybot,  3  Burr.  1370;  Ford  v. 
CJiesterneld,  19  Beav.  428;  Ex  parte  Bennett,  2 
Atk.  527;  Ex  parte  Vers,  1  Rose,  280;  Rose  v. 
Rose,  Ambl.  882;  Davis  v.  Thomas,  1  Russ.  & 
31  506;  Mayo  v.  Judah,  5  Munf.  503. 

Even  if  the  provision  as  to  the  reduction  of 
interest  is  incorporated  into  the  original  mort- 
gage, the  higher  rate  of  interest  will  not  be  re- 
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garded  as  a  penalty,  and  the  lower  rate  of  in- 
terest can  only  be  claimed  by  the  mortgagor  on 
strict  compliance  with  the  conditions. 

Powell,  Mortg.  (6th  ed.)  900;  Coote,  Mortg 
(4th  ed.)  883;  PMsher,  Mortg.  (2d  ed.)  930;  Ad- 
ams, Eq.  (7th  ed.)  109;  1  Hillard,  Mortg.  (4th 
ed.)  88;  NichoUs  v.  Maynard,  8  Atk.  520;  Her- 
bert V.  8ali:ibury  A  T.  R  Co.  L.  R.  2  Eq.  224; 
Reem  v.  Stipp,  91  111.  609. 

The  court  below  erred  in  holding  that  the  in- 
terest coupons  did  not  draw  interest 

Heiman  v.  Sehroeder,  74  111.  158;  Knieker- 
bocker  Ins.  Co,  v.  Qouid,  80  III  888;  Harper  v. 
Ely,  70  m.  581. 

The  question  of  interest  is  governed  by  the* 
locftl  1a\7 

Cromwell  Y.  Sac  County,  96  U.  8.  51  (24;  681);; 
Ohio  V.  Frank,  103  U.  8.  697  (26:  531);  Walker 
V.  Hadduck,  14  III.  899;  Gelpeke  v.  Dubuque, 
68  U.  8.  1  Wall.  206  (17:  519);  Thompson  v. 
Lee  Co.  70  U.  8.  8  Wall.  827  (18:  177);  Aurora 
V.  West,  74  U.  8.  7  Wall.  105  (19:  5());  Wilcox 
V.  Howland,  23  Pick.  167. 

If  a  guardian  or  trustee  converts  money  to 
his  own  use  or  employs  it  in  his  business,  he 
will  be  charged  with  compound  interest. 

Rowan  v.  Kirkpatriek,  14  111.  11;  Bond  v. 
Lockwood,  88  HI.  222;  Camp  v.  Bates,  11  Conn. 
487. 

To  constitute  usury  there  must  be  an  inten- 
tion knowingly  to  contract  for  usurious  inter- 
est. 

Bank  of  United  States  v.  Waggener,  84  U.  8. 
9  Pet.  378  (9: 163);  Lloyd  v.  Scott,  29  U.  8.  4 
Pet.  205  (7:  833);  Thayer  v.  Wilmington  Star 
Min.  Co.  105  111.  558. 

A  note  given  for  the  payment  of  interest  on 
past-due  interest  is  valid  and  can  be  enforced. 

Kellogg  v.  Hickok,  1  Wend.  621;  Stewart  v. 
Petree,  55  N.  Y.  621;  Camp  v.  BaUs,  11  Conn. 
487;  Wilcox  v.  Howland,  23  Pick.  167;  Motcry 
V.  Bishop,  5  Paige,  98,  8  N.  Y.  Ch.  L.  ed.  648; 
Otis  V.  Lindsey,  10  Me.  815;  Mosher  v.  Chapin, 
12  Wis.  458;  Haworth  v.  Huling,  87  111.  28; 
McGovem  v.  Union  Mut,  L.  Ins.  Co.  109  111. 
151;  GilmoreY.  Bissell,  124  111.  488;  Camp  v. 
Bates,  11  Conn.  487;  Meeker  y.  Hill,  28  Conn. 
574;  Oliver  v.  Decatur,  4  Cranch,  C.  C.  461, 
Bainfrridge  v.  Wikocks,  Baldw.  586;  Foibes  ▼. 
Cantfidd,  8  Ohio,  17;  TurnerY,  Miller,  6  Ark. 
468. 

Messrs.  John  P.  Wilson  and  "Lyvtmn 
Trumbull,  for  appellees: 

The  circuit  court  did  hot  err  In  refusing  to 
allow  interest  on  overdue  interest 

Cromwell  v.  Sac  County,  96  U.  8.  61  (24: 681); 
Ohio  Y.  Frank,  103  U.  8.  697  (26:  581);  /^n- 
ard  V.  Villars,  23  111.  877;  Barker  v.  Interna- 
tional Bank,  80  111.  96;  TJiompsonY,  Hoagland, 
65  Dl.  810;  McFadden  v.  Fortier,  20  111.  509; 
Harper  v.  EHy,  70  111.  581;  HoUingsworth  v. 
Detroit,  8  McLean,  472;  Dunlap  v.  Wiseman,  2 
Disney  (Ohio)  898;  Humphreys  v.  Morton,  100 
111.  592;  Clark  Y.  Iowa  (%,  87  U.  8.  20  Wall. 
588  (22:  427);  Genoa  v.  Woodruff,  92  U.  8.  603 
(23 :586);  Amy  Y.  Dubuque,  98  U.  8.  478  (25:228). 

The  weight  of  authority  is  against  allowing 
interest  on  overdue  interest  in  the  absence  of 
negotiable  coupons. 

Brou^hton  v.  Mitchell,  64  Ala.  210;  Wilson 
V.  Dams,  1  Mont.  188;  Doe  v.  Warren,  7  Me. 
48;  Union  Bank  y.  Williams,  8  Coldw.  579; 
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SUfkelyy.  Thompson,  84  Pa.  210;  Mason  y.  Col- 
lender,  2  Minn.  850;  Denver  Brick  A  Mfg,  Co,  ▼. 
McAllister,  6  Colo.  261;  Force  v.  Elizabeth,  28 
N.  J.  Eq.  408;  Le  Orangey,  HamilUm,  4  T.  R 
618,  2  H.  Bl.  144. 

An  agreement  made  at  the  time  of  the  origi- 
nal contract,  to  allow  interest  upon  interest  as 
it  should  become  due,  is  not  to  be  supported. 

Stewart  ▼.  Petree,  56  N.  Y.  621;  Ferry  v. 
Ferry,  2  Cush.  92. 

In  ascertaining  the  amount  due  on  a  note, 
made  payable  with  interest  annually,  simple 
interest  only  is  to  be  computed. 

Bastings  v.  Wiswall,  8  Mass.  455;  Dean  v. 
Williams,  17  Mass.  417;  VonHemert'^,  Porter, 
11  Met  210;  Docy,  Warren,  7  Me.  48;  Thayer 
▼.  Wilmington  Star  Min.  Co.  105  Ul.  540. 

The  third  mortgage  was  usurious,  and  no  in- 
terest should  have  been  allowed  thereon. 

Harris  v.  Dressier,  119  HI.  467;  Van  Ben- 
sehooien  v.  Lawson,  6  Johns.  Ch.  818,  2  N.  T. 
Ch.  L.  ed.  136;  Connecticut  v.  Jackson,  1 
Johns.  Ch.  18,  1  N.  Y.  Ch.  L.  ed.  41;  Thtn^ 
hiU  V.  Evans,  2  Atk.  830;  Peddicord  ▼.  Con- 
nard,  85  111.  102;  Leonard  ▼.  Pntton,  106  HI. 
99;  Loveland  v.  Bitter,  50  HI.  54;  FarmU  v. 
Meyer,  85  HI.  40;  Payne  v.  Newcomb,  100  HI. 
611:  Ammondson  ▼.  Byan,  111  HI.  506. 

The  indebtedness  due  appellant  after  Kings- 
bury attained  lawful  age  drew  interest  only  at 
six  per  cent 

Brewster  ▼.  Wakefldd,  68  U.  8.  22  How.  118 
(16:  801);  Uolden  y.  Freedmen's  Sav,  A  Trust 
Co.  100  U.  8.  72  (25:  567);  Phinney  ▼.  Bald- 
win, 16  HI.  108;  Btmyrs  y.  MeDanid,  28  HL 
201. 

Appellant  was  prohibited  by  its  charter  from 
taking  more  than  7  per  cent  interest. 

Farmers  A  M.  Nat.  Batik  v.  Bearing,  91  XJ. 
8.  29  (23: 196);  Burnhisd  y.  Firman,  89  U.  8. 
22  Wall.  170  (22:  706);  Turner  v.  Calvert,  12 
8er^.  &  R  46;  Ewing  y.  Toledo  Sav.  Bank,  48 
Ohio  St  81;  LarweU  y.  Hanover  Sav.  FundSoe. 
40  Ohio  8t  274. 

^^^1      Mr,  Justice  HarUui  deliyered  the  opinion 
of  the  court : 

1.  In  the  court  below  one  of  the  contentions 
of  the  appellee  Kingsbury — who  reached  his 
majority  before  the  final  decree,  and  became 
a  defendant — was,  that  the  guardian  had  no 
authority  to  borrow  moneys  for  tbe  purpose 
of  erectmff  buildings  to  be  rented,  or  to 
mortgage  the  minor's  property  to  secure  the 
payment  of  moneys  borrowed  lor  that  or  any 
other  purpose ;  that  no  such  authority  could 
be  conferred  by  the  county  court ;  and,  con- 
sea  uently,  that  the  mortgages  were  absolutely 
yoid.  The  circuit  court  did  not  concur  in 
this  yiew.  It  held  the  mortgages  to  be  yalid 
instruments  to  secure  the  payment  of  what- 
ever amount  was  legally  and  justly  due  upon 
an  accounting.  The  reduction  of  the  amount 
reported  arose  from  the  disapproval  of  the 
mode  in  which  the  master  computed  interest 
on  the  several  debts. 

The  contention  that  the  mortgages  were 
unauthorized  b>  law  is  renewed  in  this  court ; 
and  although  the  Mortgage  Company  alone 
has  prosecuted  an  appeal,  Kingsbury  insists 
that  even  if  the  mode  adopted  by  the  circuit 
court  for  computing  interest  was  erroneous, 
the  decree  cannot  be  reversed,  if  Uiis  court 
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finds  that  the  mortgages  were  void  for  want 
of  authority  in  the  guardian  to  execute  them. 
As  the  present  appeal  necessarily  brines  be- 
fore us  the  defense  based  upon  the  alleged 
invalidity  of  the  mortgages — a  defense  that 
questions  tiie  right  to  a  foreclosure  for  any 
amount — it  is  necessary  to  inquire  at  the 
outset  whether,  by  the  law  of  Illinoia,  the 
guardian  had  authority  to  mortgage  the  real 
estate  of  his  ward  to  secure  the  payment  of 
moneys  borrowed  to  be  used  in  improving 
the  ward's  property  or  to  discharge  existing 
mortgages  upon  it. 

By  the  Constitution  of  Illinois,  county 
courts  are  courts  of  record  with  original  juris- 
diction in  the  appointment  of  guardians  and 
the  settlement  of  their  accounts,  and  with  such 
other  jurisdiction  as  may  be  i^iven  by  general 
law.  Art.  6,  §  18.  And  by  the  Act  of  the 
General  Assembly  relating  to  guardians  and 
wards,  approved  April  10,  1872  (Rev.  Stat 
111.  1874,  chap.  64),  it  is  provided  that  a 
guardian  shall  have,  under  the  direction  of 
the  county  court,  ''the  custody,  nurture  and 
tuition  of  his  ward,  and  the  care  and  man- 
a^ment  of  his  estate ;"  although,  under  some 
circumstances,  the  custody  of  the  person,  as 
well  as  the  education,  of  the  minor  would 
be  committed  to  the  father  or  mother.  §§  2, 
4.  By  the  same  Statute  it  is  provided  Uiat 
the  guardian  ''shall  manage  the  estate  of  hia 
ward  frugally  and  without  waste,  and  apply 
the  income  and  profit  thereof,  so  f ar  as  tlM 
same  may  be  necessary,  to  the  comfort  and 
suitable  support  and  education  of  his  ward,* 
and  "shall  educate  his  ward."  §§  19,  20. 
It  is  made  his  duty  "to  put  and  keep  his 
ward's  money  at  interest,  upon  security  to 
be  approved  by  the  court,  or  invest  the  same 
in  United  States  bonds,  or  other  United  States 
interest-bearine  securities;"  all  loans  in 
amounts  exceeding  $100  to  be  upon  real  es- 
tate security,  but  no  loan  to  be  lor  a  longer 
time  than  three  years,  nor  beyond  the  minor- 
ity of  the  ward.  §  22.  He  "may  lease  the 
real  estate  of  the  ward  upon  such  terms  and 
for  such  length  of  time,  not  extending  be- 
yond the  minority  of  the  ward,  as  the  county 
court  shall  approve."  §  28.  So,  also,  he 
"may,  by  leave  of  the  county  court,  mort- 
gage the  real  estate  of  the  ward  for  a  term 
of  years  not  exceeding  the  minority  of  the  [II 
ward,  or  in  fee ;  but  tne  time  of  the  matur- 
ity of  the  indebtedness  secured  by  such  mort- 
gage shall  not  be  extended  beyond  the  time 
of  the  minority  of  the  ward.**  §  24.  But 
"before  any  mortf;age  shall  be  made,  the 
guardian  shall  petition  the  county  court  for 
an  order  authorizing  such  mortgage  to  be 
made,  in  which  petition  shall  be  set  out  the 
condition  of  the  estate,  and  the  facts  and 
circumstances  on  which  the  petition  it 
founded,  and  a  description  of  the  premises 
sought  to  be  mortgaged."  §  25.  The  SUtute 
also  declares  "that  foreclosures  of  mortgages 
authorized  by  this  Act  shall  only  be  mide 
by  petition  to  the  county  court  of  the  county 
where  letters  of  guardianship  were  granted 
or,  in  case  of  nonresident  minora,  in  the 
county  in  which  the  premises,  or  some  part 
thereof,  are  situated,  in  which  proceeaing 
the  guardian  and  ward  shall  be  made  defend- 
ants ;  and  any  sale  made  by  virtue  of  any  ar- 
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der  or  decree  of  foreclosure  of  such  mortgage 
may,  at  any  time  before  confirmation,  be  set 
aside  by  the  court  for  inadequacy  of  price, 
or  other  good  cause,  and  shall  not  be  bindine 
upon  the  guardian  or  ward  until  conflrmea 
by  the  court  ;**  and  "  that  no  decree  of  strict 
foreclosure  shall  be  made  upon  any  such 
mortgage,  but  redemption  shall  be  allowed, 
«s  is  provided  by  law,  in  cases  of  sales  under 
executions  upon  common-law  judgments." 
g§  20,  27.  Power  is  given  to  the  county 
court  to  order  "^the  sale  of  the  real  estate  of 
the  ward,  for  his  support  and  education,  when 
the  court  shall  deem  it  necessary,  or  to  invest 
the  proceeds  in  other  real  estate,  or  for  the 
purpose  of  otherwise  investing  the  same," 
upon  the  verified  petition  of  the  guardian, 
filed  at  least  ten  davs  before  the  commence- 
ment of  the  term  of  court  at  which  the  ap- 
plication ^all  be  made,  and  setting  forth 
^the  condition  of  the  estate  and  the  facts  and 
circumstances  on  which  the  petition  is 
founded."  g§  28,  29.  Of  the  application  to 
sell,  notice  must  be  given  b^  publication  to 
all  persons  concerned,  and  tried  "  as  in  other 
cases  in  chancery. "  §  81.  Any  order  made 
or  judgment  rendered  under  the  Act  may  be 
reviewed  upon  appeal  to  the  circuit  court, 
the  appellant  giving  such  bond  and  security 
as  the  court  directs.  §  48.  The  Statute  con- 
tains many  other  sections,  but  those  referred 
to  are  all  that  have  any  bearing,  directly  or 
indirectly,  upon  the  questions  raised  in  the 
present  case. 

It  is  clear,  from  the  statement  of  the  pro- 
ceedings in  the  county  court,  that  in  each  in- 
stanpe  of  borrowing,  the  guardian's  petition 
for  an  order  authorizing  the  loan  and  mort- 
gage set  out  the  condition  of  the  estate,  the 
facts  and  circumstances  on  which  it  was 
founded  and  a  description  of  the  premises 
sought  to  be  mortgaged.  And  the  maturity 
of  the  debt,  incurred  by  borrowing,  did  not 
extend  beyond  the  minority  of  the  ward.  §§ 
24,  25.  The  petition,  in  form,  met  all  the 
reouirements  of  the  Statute. 

The  question  of  the  validity  of  the  mort- 
^ges  is  within  a  very  narrow  compass,  de- 
pending, as  it  does,  upon  statutory  provisions 
flo  clearly  expressed  as  to  leave  but  little  room 
for  construction.  The  Statute  conmiits  to 
the  guardian,  under  the  direction  of  the 
county  court,  the  care  and  management  of 
the  ward's  estate,  and  makes  it  his  duty  to 
manage  It  frugally  and  without  waste,  ap- 
plying the  income  and  profit  therefrom,  so 
lar  as  may  be  necessary,  to  the  comfort  and 
suitable  support,  as  well  as  in  the  education, 
of  the  ward.  g|  4,  19.  It  is  also  made  his 
duty  to  put  andf  keep  the  ward's  money  at 
interest.  Now,  it  is  clear  that  the  proper 
management  of  the  ward's  estate  involves 
something  more  than  his  maintenance  and 
education.  It  involves  the  payment  of  taxes, 
and  may  involve  the  payment  of  assessments, 
insurance  premiums  and  mortgages  as  well 
«8  the  repairing  of  buildinj^s;  and  in  order 
that  the  interests  of  the  wara  may  be  guarded 
And  promoted,  in  every  emergency  arising  in 
the  management  of  his  estate,  the  Statute 
empowers  the  guardian,  with  the  leave  of 
the  county  court,  to  lease,  mortgage  or  sell 
bis  real  property.    While  the  Statute  (g  28) 
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defines  the  objects  for  which  his  real  prop- 
erty may  be  sold,  it  is  silent  as  to  the  cir- 
cumstances under  which  the  guardian  may 
lease  or  mortgage  it.  Nevertheless,  the 
power  to  lease  or  mortgage  is  expressly 
given.  For  what  purposes  may  the  power 
to  mortgage  be  exerted  ?  One  of  the  learned 
counsel  for  Kingsbury  insists  that  the  guard- 
ian cannot  borrow  money  for  any  purpose  or 
under  any  circumstances.  If  this  view  be 
sound,  it  would  result  that  he  could  not 
borrow  money  to  pay  taxes,  or  insurance 
premiums,  or  for  necessary  repairs  upon 
buildings,  or  to  discharge  mortgages,  even 
when  that  mode  of  raising  money  is  abso- 
lutely required  by  the  best  interests  of  the 
estate.  We  cannot  suppose  that  any  such 
result  was  within  the  contemplation  of  the 
Legislature  when  it  imposed  upon  the  guard- 
ian the  duty  to  care  for  ana  mamige  the 
ward's  estate,  under  the  direction  of  the 
county  court,  and  empowered  him,  with  the 
leave  of  that  court,  to  mortgage  real  property 
for  debts  maturing  on  orbeu>re  the  ward's 
maiority.  If  the  guardian  could  not,  with 
such  leave,  borrow  money  upon  mortgage  of 
real  estate  to  discharge  existing  incumbran- 
ces, pay  taxes,  insurance  premiums  and  as- 
sessments, or  to  make  necessary  repairs,  in 
what  mode  could  it  be  raised  by  him?  If 
he  could  only  sell,  with  the  leave  of  the 
court,  real  property  for  the  particular  pur- 
poses named  in  the  28th  section — namely,  for 
the  support  and  education  of  the  ward,  or  to 
invest  tne  proceeds  in  other  real  estate,  or  to 
invest  them  otherwise — in  what  way,  when 
he  was  without  sufiicient  income  from  the 
estate,  could  money  be  raised  to  discharge 
existing  mortgages,  pay  taxes,  insurance 
premiums,  assessments,  or  to  msike  repairs? 
The  answer  to  this  question  suggests  that  the 
construction  sought  to  be  placed  upon  the 
Statute  is  too  narrow.  We  are  of  opinion 
that  the  Legislature  intended  to  commit  the 
whole  subject  of  mortgaging  the  real  estate 
of  the  ward,  primarily,  to  the  guardian, 
subject  to  certain  restrictions,  some  of  which 
are  expressed  in  the  Statute,  while  others 
are  necessarily  implied  from  its  provisions. 
The  express  restrictions  are:  first,  that  he 
obtain  the  leave  of  the  county  court,  based 
upon  petition  setting  out  the  condition  of 
the  estate,  the  facts  and  circumstances  on 
which  the  petition  is  founded,  and  a  descrip- 
tion of  the  premises  to  be  mortgaged ;  second, 
that  the  mortgage,  if  not  in  fee,  must  be  for 
a  term  of  years  not  extending  beyond  the 
minority  of  the  ward;  third,  that  the  time 
of  the  maturity  of  the  indebtedness  secured 
by  it  should  not  extend  beyond  the  minority 
of  the  ward.  §§  24,  25.  The  implied 
restriction,  controlling  the  discretion  and 
power  both  of  the  guardian  and  the  county 
court,  is,  that  the  indebtedness  secured  by 
the  mortgage  must  arise  out  of,  and  have 
some  necessary  or  appropriate  connection 
with,  the  management  of  the  ward's  estate. 
We  have  seen  that  the  express  restrictions, 
imposed  by  the  Statute,  were  all  observed 
in  the  proceeding  in  the  county  court.  It 
is  equally  clear  that  the  debts  created  by  the 
borrowing  of  money  from  the  Mortgage 
Ck>mpany  arose  out  of  and  had  connection 
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with  the  proper  mana/^ement  of  the  ward's 
estate.  When  the  building  upon  Kings- 
bury's lots  were  destroyed  oy  fire  in  1871, 
the  question  naturally  occurred  whether  it 
was  prudent  or  for  the  benefit  of  the  ward 
that  the  lots  be  sold  and  the  proceeds  in- 
vested in  other  real  estate  or  in  securities, 
or  whether  the  buildings  destroyed  should 
not  be  replaced,  and  other  lots  belonging  to 
the  ward  improved.  It  was  the  duty  of  the 
guardian,  as  well  as  of  the  county  court 
when  informed  of  the  situation,  to  consider 
those  questions,  because  they  were  involved 
in  the  management  of  the  estate.  If  the 
ffuardian  had  not  taken  such  action  as  his 
best  judgment  indicated,  he  would  have  been 
neglectful  of  his  duty.  At  any  rate,  these 
questions  were,  in  the  first  instance,  for  him 
and  for  the  county  court;  and  their  deter- 
mination of  them  in  the  mode  prescribed  by 
the  Statute  was  subject  to  be  reviewed,  upon 
appeal,  in  the  circuit  court. 

This  interpretation  does  not  recognize,  as 
belonging  to  the  guardian  and  to  the  county 
court,  any  larger  powers  than  they  have  by 
the  express  words  of  the  Statute  in  respect 
to  the  disposition  by  sale  of  the  real  estate 
of  the  ward.  Before  the  fire  of  1871  it  was 
competent  for  him,  with  the  leave  of  the 
county  court,  to  sell  even  the  improved 
property  of  the  ward  in  Chicago  for  the 
purpose  of  investing  the  proceeds  in  other 
real  estate,  improvea  or  unimproved,  or  of 
otherwise  investing  them.  For  like  pur- 
poses, and  with  the  leave  of  that  court,  he 
could  have  sold  the  lots  after  the  buildings 
were  destroyed  by  fire.  But  no  such  sales 
should  have  been  made  if  thev  could  have 
been  avoided,  nor  if,  iu  the  judgment  of  the 
guardian  and  of  the  county  court,  looking 
to  the  probable  future  of  Chicago,  it  was 
best  to  replace  the  buildings  destroyed  and 
to  improve  lots  not  theretofore  occupied  by 
buildings.  It  is  asked.  Why  did  not  the 
guardian  lease  the  property,  and  thus  avoid 
tne  expense  of  rebuilding?  As  leases  could 
not  extend  beyond  the  minority  of  the  ward, 
it  may  be  that  the  propeity  could  not  have 
been  advantageously  leased  for  a  short  term 
of  years,  or  a  sufficient  amount  raised  in 
that  mode  to  meet  the  unpaid  and  constantly 
accruing  taxes  as  well  as  the  existing  mort- 
gages upon  the  property  about  to  be  fore- 
closed. Be  this  as  it  may,  and  independently 
of  these  considerations,  it  is  sufficient  to  say 
that  the  question  of  lease,  mortgage  or  sale 
was,  under  the  Statute,  for  the  determination 
of  the  guardian  and  the  county  court.    The 

Sower  to  sell  real  estate  for  the  purpose  of 
ivesting  the  proceeds  in  other  real  estate, 
improvea  or  unimproved,  or  of  lending  them 
upon  real  estate  security,  is  not,  looking  at 
its  nature  or  the  consequences  to  result  ^om 
its  exercise,  less  important  than  the  power 
to  borrow  money,  secured  by  mortgage,  to 
improve  the  ward's  real  property.  If  the 
former  may  be  determined  by  the  guardian 
and  the  county  court,  as  the  Statute  expressly 
declares  it  may  be,  we  do  not  feel  at  liberty 
to  hold  that  the  latter  may  not  be  also  deter- 
mined by  them,  especially  as  the  power  to 
mortgage  is  given  without  any  restriction  | 
other  than  such  as  is  necessarily  implied.  ! 

976 


It  is  also  suggested  by  counsel  for  Kings- 
bury that  if  a  guardian  may,  under  any  cir- 
cumstances or  for  any  purpose,  borrow  money 
and  mortgage  the  real  property  of  the  ward 
to  secure  its  payment,  he  can  only  do  so  when 
thereunto  authorized  by  the  circuit  court  uf 
the  proper  county  exercising  the  usual  powers 
of  a  court  of  chancery.  We  cannot  perceive 
anything  in  the  Statute  to  sustain  this  inter- 
pretation. It  may  be  that  the  circuit  court 
of  the  proper  county,  in  virtue  of  its  genenil 
equity  jurisdiction,  and  in  a  suit  brought  in 
behalf  of  the  ward,  by  the  guardian,  could 
have  authorized  the  latter  to  borrow  money 
to  improve  the  ward's  real  property,  and 
give  a  mortgage  to  secure  payment  of  tlie 
amount  borrowed.  It  was  held  in  Smith  v. 
Sackett,  10  111.  534,  545,  that  **  the  jurisdiction 
of  a  court  of  chancery  to  order  the  sale  of  tlie 
whole,  or  a  portion,  of  the  estate  of  an  infant, 
or  to  order  it  incumbered  by  mortgage  when-  r^ 
ever  the  interests  of  the  infant  demand  it,  '' 
will  not  be  denied,  whether  that  interest  l)e 
of  a  legal  or  equitable  nature. **  And  in 
AUman  v.  Taylor,  101  111.  185,  191,  the  ju- 
risdiction  of  the  circuit  court  sitting  in 
equity,  in  a  suit  brought  in  the  name  of  the 
infant  by  his  guardian,  to  order  the  sale  of 
the  minor's  unimproved  lands  in  Illinois, 
that  the  proceeds  might  be  applied  in  re- 
moving incumbrances  on  his  improved  land 
in  Indiana,  was  sustained  upon  the  principle 
announced  in  Smith  v.  Sackett,  See  also 
Frith  V.  Cameron,  L.  R.  12  Eq.  169.  But  it 
does  not  follow  that  the  Statute  of  1872  did 
not  confer  like  jurisdiction  upon  the  county 
court.  That  court,  we  have  seen,  is,  by  the 
State  Constitution,  a  court  of  record  and  of 
original  jurisdiction  in  the  appointment  of 
guardians  and  the  settlement  of  their  ac- 
counts. It  has,  also,  by  the  Statute,  genera) 
authority  over  the  matters  committed  to  it 
by  the  Statute  of  1872. 

It  is  further  contended  that  if  the  county 
court  could  authorize  the  execution  of  mort- 
gages to  secure  the  payment  of  money  bor- 
rowed, the  mortgages  in  suit  are  not  of  that 
class,  because  the  Act  of  1872  provides  that 
the  mortgages  executed  under  it  shall  be 
foreclosed  only  upon  petition  in  the  county 
court,  and  that  no  strict  foreclosure  shall  be 
made,  but  that  redemption  shall  be  allowed 
as  is  now  provided  by  law  in  cases  of  sales 
under  execution  upon  common-law  judg- 
ments (S§  26,  27)  ;  whereas,  the  mortgages 
executed  by  Kingsburv's  guardian  authorized 
an  absolute  sale,  and  did  not  expressly  rec- 
ognize the  right  of  redemption  after  sale. 
Tne  declaration  in  the  Statute,  that  foreclos- 
ures authorized  by  it  shall  only  be  made  by 
petition  to  the  county  court  granting  the 
letters  of  guardianship,  was  not  intended  to 
exclude — indeed,  it  could  not  have  ex- 
cluded— the  jurisdiction,  in  such  cases,  of 
the  circuit  court  of  the  United  States,  if  that 
court  would  otherwise  have  jurisdiction. 
Davis  V.  James,  10  Biss.  51.  It  had  reference 
only  to  the  courts  of  the  State,  and  to  the 
mode  of  foreclosing  mortgages  in  the  county 
court.  Upon  the  other  point,  in  respect  to 
the  right  of  redemption,  it  need  only  be  said 
that  it  was  not  necessary  to  the  validity  of 
the  mortgage  that  it  should  expressly  reserve 
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the  right  of  redemption.  That  right  is  given 
by  the  Statute,  ana  is  recognized  b)r  the  Cir- 
cuit Court  of  the  United  States,  sitting  in 
Dlinois,  as  a  rule  of  property,  and  was  so 
recognized  in  the  final  decree  in  this  case. 
The  decree  expressly  proyides,  in  conformity 
with  the  law  of  Illinois  and  the  rules  adopted 
in  the  court  below,  that  the  purchaser  shall 
receive  a  deed  only  after  the  expiration  of 
fifteen  months  from  the  date  of  the  sale. 
Qmnecticut  Mut.  Life  Ins,  Co,  y.  Oitshman, 
108  U.  8.  51  [27:  648]. 

Again,  it  is  insisted  that,  if  the  county 
court  had  power  under  the  Statute  to  author- 
isBC  these  moitgages,  it  could  not  authorize 
them  without  proof  that  such  course  was 
necessary  for  the  preservation  of  the  minor's 
estate,  or,  at  the  very  least,  that  the  estate 
would  thereby  be  benefited.  If  such  an  ob- 
jection as  this  can  be  urged  in  defense  of  a 
suit  to  foreclose  the  mortgages,  or  for  the 
purpose  of  impeaching  their  validit^r,  it  is 
met  by  the  fact  that  ue  record  of  this  case 
fidls  to  show  that  the  county  court  made  the 
orders  authorizing  the  execution  of  the  mort- 
gages without  full  proof  as  to  the  necessity 
or  propriety  of  making  them.  The  Statute 
does  not  require  that  the  petition  to  the 
county  court  for  leave  to  mortgage  shall  be 
supported  by  any  particular  amount  of  proof, 
nor  prevent  the  court  from  acting  upon  its 
personal  knowledge  of  the  facts.  The  orders, 
showine  the  leave  of  the  county  court  to 
make  the  mortgages  in  suit,  are  entirely  con- 
sistent with  a  thorough  investigation  of  the 
facts  by  that  court,  in  some  appropriate  form, 
befoi]p  the  orders  were  made.  Those  orders 
recite  that  the  court,  upon  examining  the 
guardian's  petition,  was  sufficiently  advised 
In  the  premises.  Even  without  sudi  recital, 
and  in  the  absence  of  anything  to  the  con- 
trary, it  must  be  assumed  that  the  court,  if 
required  by  law  to  hear  formal  proof  of  the 
allegations  in  the  verified  petition  of  the 
guardian,  discharged  its  whole  duty. 

At  the  argument  it  was  contended  by  the 
appellant  that  the  question  of  the  validity 
of  the  mortgages  in  suit  was  concluded,  in 
its  favor,  by  Kingibury  v.  Powers,  131  III. 
182,  102,  where  it  held  that  the  guardian  was 
entitled  to  credit  for  the  amounts  paid  to  the 
United  States  Mortgage  Company  for  inter- 
est. One  of  the  contentions  there  was  that 
the  county  court  had  no  power  to  authorize 
a  guardian  to  borrow  money  for  the  purpose 
of  erecting  new  and  costly  buildings  upon 
unimprov^  real  estate,  and  that,  therefore, 
the  money  so  borrowed,  upon  which  interest 
was  paid,  was  borrowed  without  authority  of 
law,  and  imposed  no  obligation  whatever 
upon  the  estate  of  the  ward.  The  court, 
referring  to  this  contention,  said:  **That 
under  certain  circumstances  the  probate  court 
rwhich  had  succeeded  to  the  jurisdiction  of 
the  county  court]  exercising  a  chancery 
power,  in  that  respect  {Bond  v.  Lockwood,  88 
111.  218),  is  empowered  to  authorize  a  guard- 
ian to  borrow  money  under  circumstances, 
as,  for  instance,  for  the  prevention  of  irre- 
parable injury  to  the  estate,  is  clear.  And 
our  Statute  expressly  authorizes  that  court 
to  empower  the  guardian  to  mortgage  the 
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real  estate.  See  §§24,  25,  etc.  of  chap.  64, 
Rev.  Stat.  1874.  The  several  steps  pointed 
out  by  those  sections  were  pursued  in  this- 
instance,  in  obtaining  the  decree.  There 
was  therefore  authority  in  that  tribunal  to- 
ad judicate,  and,  at  most,  its  orders  were  er- 
roneous only,  and  not  void.  Until  reversed 
on  appeal,  or  set  aside  by  some  appropriate 
proceeding,  they  were  binding,  and  it  was 
therefore  mcumoent  on  the  guardian  to  pay 
the  interest  accumulating  upon  the  indebted- 
ness." There  is  certainly  some  ground  for 
the  appellant's  contention  that  this  decision, 
in  effect,  sustains  the  power  of  the  guardian, 
with  the  leave  of  the  county  court,  to  borrow 
money  to  improve  his  ward's  real  property 
and  secure  its  payment  by  mortgage;  for  it 
would  seem  that  the  oraer  of  the  county 
court  would  have  been  not  simply  erroneous, 
but  void,  if  the  Statute  did  not,  under  any 
circumstances,  authorize  the  borrowing  of 
money  to  erect  new  buildinffs  upon  the  un- 
improved real  property  of  the  ward,  and  to- 
pay  off  existing  mortgage  incumbrances.  It 
18,  however,  proper  to  say  that  Kingtimry  v. 
FinoerM,  as  well  as  Kingsbury  y.  8/perry,  11^ 
111.  270.  have  been  treated  as  not  directly 
deciding  the  precise  question  before  us,  in 
respect  to  the  validity  of  the  mortgages  in 
suit,  and,  in  the  absence  of  any  direct  deter- 
mination by  the  Supreme  Court  of  the  State, 
we  have  given  the  Statute  that  construction 
which,  in  ourjudgment,  is  required  by  its 
provisions.  We  hold,  in  accordance  with 
the  views  of  the  circuit  court,  that  the  mort- 
gages, and  therefore  the  bonds  in  suit,  were 
not  invalid  for  want  of  authority  in  law  for 
their  execution  by  the  guardian,  acting  under 
the  direction  of  the  county  court. 

We  pass  to  the  examination  of  questions 
relating  to  interest,  and  to  the  mode  of  com- 
puting it. 

2.  The  appellant  is  a  corporation  of  New 
York,  created  by  special  Act  passed  May  12, 
1871.  It  is  authorized  by  its  charter  "to 
lend  money  on  bond  and  mortgage  on  real 
estate  situated  within  the  United  States,  or 
upon  any  hypothecation  of  such  real  estate, 
or  upon  hypothecation  of  bonds  and  mort- 
gages on  such  real  estate  for  any  period  of 
crSit  and  repayable  by  annuity  or  other- 
wise." §  2.  Its  loans  on  mortgage  or  hy- 
pothecation "  may  be  made  to  Individuafs, 
corporations,  associations.  States,  cities, 
provinces  and  towns,  or  other  municipal 
bodies  authorized  thereto."  §  16.  Its  char- 
ter also  provides  that  **no  loan  shall  be  made 
directly  or  indirectly  to  any  director  or  offi- 
cer of  the  company,  nor  shall  any  loan  or 
advance  of  money  be  made  at  a  rate  of  in- 
terest exceeding  the  legal  rate."  §  21.  The 
highest  rate  of  interest  permitted  by  the 
general  laws  of  New  York  to  be  contracted 
for,  at  the  time  the  loans  in  Question  were 
made,  was  seven  per  cent.  The  same  laws 
provided  that  no  person  or  corporation 
should,  directly  or  indirectly,  take  or  receive 
interest  at  a  greater  rate.  2  Rev.  Stat.  N. 
Y.  (Banks'  6th  ed.)  p.  1164,  title  8,  §§  1, 
2.  By  the  statutes  of  Illinois  in  force  when 
the  bonds  and  mortgages  in  suit  were  given 
it  was  lawful  for  parties  to  stipulate  for  in- 

977 


[331 


$13-852 


SXTPBBMB  COUBT  OF  THB  UlOTBD  8TATB8. 


CkT.  Tin, 


terest  at  the  rate  of  ten  per  cent  per  annum, 
or  any  less  rate.  1  Gross'  Stat.  111.  871,  § 
10 ;  3  Gross'  Stat.  111.  244,  §  4. 

It  is  contended  that  the  appellant,  although 
having  express  authority  by  its  charter  to 
lend  money  on  bond  and  mortgage  of  real 
estate,  ** situated  within  the  United  States," 
could  not  contract  in  Illinois  for  the  highest 
rate  of  interest  allowed  by  that  State,  but 
was  limited  to  a  rate  of  interest  not  exceed- 
ing that  established  by  the  State  under  whose 
laws  it  was  created  a  corporation ;  and, 
therefore,  it  cannot,  in  the  accounting,  be 
allowed  more  than  seven  per  cent  interest 
upon  the  principal  sum.  We  concur  with 
1336]  the  court  below  in  holding  this  position  to 
be  unt<.'nable.  Reasonably  construed,  the 
appellant's  charter  authorized  it  to  contract 
for  such  rate  of  interest  as  was  lawful  in  the 
State  where  the  contract  of  loan  was  made, 
and  where  the  property  mortgaged  to  secure 
the  loan  was  situated.  The  General  Statute 
of  New  York  had  for  its  object  to  regulate 
the  rate  of  interest  upon  loans  there  made, 
and  not  the  rate  upon  loans  made  elsewhere. 
That  State  did  not  assume  to  fix  the  maxi- 
mum of  compensation  to  be  paid  to  the  lender 
for  the  use  of  money  in  other  States.  What 
compensation  is  fair  or  just  for  the  use  of 
money  borrowed  cannot  well  be  determined 
upon  principles  applicable  alike  to  all  parts 
or  the  country.  The  risk  is  much  greater 
for  the  lender,  and  the  amount  the  borrower 
can  reasonably  pay  is  larger,  in  some  locali- 
ties than  in  others.  Laws  regulating  the  rate 
of  interest  necessarily  depend  upon  the  con- 
dition of  the  people  in  the  particular  States 
or  communities  enacting  them.  Such  laws 
express  the  policy  of  the  respective  States 
upon  that  subject.  When  New  York  created 
the  Mortgage  Company,  with  power  to  loan 
money  upon  real  estate  anywhere  within  the 
United  States,  and  prohibited  it  from  lend- 
ing money  at  a  rate  of  interest  ^^  exceeding 
the  legal  rate,"  it  did  not  intend  to  withhola 
from  it  the  power  to  contract  in  other  States, 
for  interest  upon  moneys  loaned,  upon  terms 
less  favorable  than  those  States  permitted  in 
respect  to  loans  there  made  by  other  corpora- 
tions, and  by  individuals.  The  legal  rate 
referred  to  in  the  appellant's  charter  is  the 
rate  established  by  the  law  of  the  place 
where  the  contract  of  loan  is  made.  This 
Tiew  is  supported  by  those  decisions  in  New 
York  which  hold,  in  respect  to  loans  made 
in  other  States,  that  the  rate  of  interest  al- 
lowed by  the  State  where  the  contract  of  loan 
is  made  will  be  respected  by  the  courts  of 
New  York,  although  such  rate  is  in  excess 
of  that  fixed  by  its  own  laws,  and  although, 
in  some  of  the  cases,  one  of  the  parties  to 
the  contract,  the  lender,  was  a  resident  of 
that  State.  Sheldon  v.  Haxtun,  91  N.  Y.  124 ; 
Wayne  County  Sav,  Bank  v.  Low,  81  N.  Y. 
^66 ;  Pratt  v.  Adams,  7  Paige,  615,  4  N.  Y. 
Oh.  L.  ed.  800.     See  also  jUdien  v.  Blair,  88 


U.  8.  21  Wall.    241  [22:  632],  and  Scudder 

"  '       '      ~     \  91  U.  S.       "    

245,  248]. 


V.   Union  Nat,  Bank, 


406,  412  [23 : 


3.  The  next  question  to  be  considered   is 
[837]     whether  the  overdue  coupons  drew  interest. 
The  master  allowed  interest  thereon,  after 
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maturity,  at  the  statutory  rate  of  six  per  cent 
per  annum,  but  the  circuit  court  held  thai 
interest  upon  interest  was  inadmissible. 

By  the  statutes  of  Illinois  in  force  wba 
these  loans  were  made — indeed,  ever  sinot 
1845 — it  was  provided  that  "crieditorB  shall 
bo  allowed  to  receive  [interest!  at  the  rate  ol 
six  per  cent  per  annum  for  all  moneys  after 
they  become  due  on  any  bond,  bill,  promii- 
sorv  note  or  other  instrument  of  writing;* 
altnough  under  other  statutoxy  provisions 
parties  might  stipulate  for,  or  agree  upon, 
ten  per  cent  or  any  less  rate,  *"  tor  mootj 
loaned  or  in  any  manner  due  and  owing 
from  any  person  or  corporation  to  any  other 
person  or  corporation  m  that  State."  Re?. 
Stat.  111.  1845,  p.  294;  1  Gross*  Stat.  2^ 
chap.  54 ;  3  Gross'  Stat.  243 ;  1  Starr  &  Q. 
1356 ;  Rev.  Stat.  1874.  p.  614. 

The  bond,  given  by  the  guardian  on  thi 
first  loan,  dated  July  10,  18T3,  provided  for 
the  payment  of  ^'the  principal  sum  of 
$175,000,  in  gold  coin  of  the  United  SUtes, 
on  the  1st  day  of  May,  1882,  with  intereit 
for  the  same,  to  be  computed  from  the  daj 
of  the  date  hereof,  at  the  rate  of  nine  ptf 
centum  per  annum,  in  like  gold  coin,  whic^ 
said  Interest  shall  be  paia  half-vearly,  to 
wit,  on  the  first  day  of  each  of  the  monthi 
of  November  and  Mav  from  and  after  tht 
date  hereof,  which  will  be  in  each  and  evoy 
year  until  the  said  principal  sum  shall  M 
fullv  paid,  which  said  interest  payments,  un- 
til the  said  principal  sum  shall  become  diuy 
are  specified  in  ana  further  secured  by  twenty 
coupons  given  herewith.  .  .  .  But  thu 
bond  is  not  intended  to  bind  said  Anson 
Sperry  personally  or  his  personal  estate,  but 
to  bind  him  as  such  guanlian  and  the  estatt 
of  the  said  minor,  Henry  W.  Kinsgbnry, 
[of]  which  he  is  guardian  as  aforesaid.* 
These  provisions  were  also  contained  in  tha 
mortgage  given  to  secure  the  payment  of  tha 
bond.  The  coupons  of  this  fmnd  were  also 
signed  by  the  guardian,  and  were  in  Uie  fd* 
lowinjr  form :    **  Due  the  United  States  Moit- 

f:age  Company,  $ — ,  on  the  first  day  of b 
8—,  in  gold  coin  of  the  United  SUte^ 
payable  at  such  place  in  the  City  of  Chicago^ 
in  the  State  of  Illinois,  as  the  United  StaUi 
]\iortgage  Company,  their  successors,  legal  v 
representatives  or  assigns,  shall  in  writinff 
from  time  to  time  appoint,  and  in  default  of 
such  appointment,  then  at  the  agency  of  nid 
Company  in  the  said  City  of  diicago,  being 
for  the  payment  of  an  installment  of  interest 
due  on  that  day  on  mj  bond  to  the  aaid 
United  States  Mortgage  Company  of  this 
date,  conditioned  for  the  payment  in  gold 
coin  of  the  United  States  ot  f — ,  wiUi  sraii- 
annual  interest  at  nine  per  cent  per  ammm 
on  the  whole  sum  from  time  to  time  remain- 
ing unpaid,  in  gold  coin  of  Uie  United  Statei, 
said  bond  being  made  to  secure  a  loan  mada 
to  me  in  like  gold  coin."  The  bonds,  moit- 
gages  and  coupons  executed  for  the  other  two 
loans  contained  similar  provisions. 

Each  contract  of  loan  was  made  and  wai 
to  be  performed  in  Illinois;  and  each  bond 

{provides  that  it  is  to  be  construed  by  tha 
aws  of  Illinois. 
Interest  upon  interest,  as  represented  hj 
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the  coupons,  must  therefore  he  allowed  or 
disallowed  as  may  be  required  by  the  law  of 
that  State.  In  Illinois,  the  whole  subject  is 
regulated  by  statute,  and  interest  cannot  be 
recovered  unless  the  statute  authorizes  it. 
Sammis  v.  CUirk,  13  111.  544,  546;  Phinney 
T.  Baldwin,  16  111.  108;  Aldrich  v.  Dunham, 
16  111.  404;  Pekin  v.  Beynolds,  81  111.  629, 
S^,  Illinois  Cent.  R  Co.  v.  Cobb,  72  111.  148, 
152;  Chicago  ▼.  Allcock,  86  111.  884;  OhioY, 
Frank,  108  U.  S.  697  [26 :  631] . 

The  precise  question  before  us  is,  whether 
the  interest  provided  for  in  the  bonds  and 
mortgages  in  suit,  and  further  evidenced  by 
coupons,  drew  interest  after  maturity,  in 
virtue  of  the  above  Statute  allowing  interest 
at  the  rate  of  six  per  cent  per  anuum  **for 
all  moneys  after  they  become  due  on  any 
bond,  bill,  promissory  note  or  other  instru- 
ment of  writing."  The  scope  and  effect  of 
this  Statute  have  been  considered  by  the  Su- 
preme Court  of  Illinois  in  numerous  cases 
which  have  been  the  subject  of  extended  dis- 
cussion by  counsel. 

Walker  v.  Hadduek,  14  111.  899;  Heiman 
V.  Schroeder,  74  111.  158,  and  Knickerbocker 
Im.  Co.  V.  Oould,  80  111.  388,  referred  to  by 
appellant,  and  the  recent  case  of  Heissler  v. 
State,  131  111.  393,  397,  hold,  respectively, 
Uiat  installments  of  reut  due  on  a  written 
I  lease,  installments  due  on  a  written  contract 
for  building  and  the  amount  due  on  a  policy 
of  insurance  are  moneys  due  on  instruments 
of  writing,  and  therefore,  by  the  Statute, 
draw  interest  after  maturity.  These  cases 
do  not  bear  directly  upon  the  question  of 
interest  upon  interest ;  for  the  moneys  due 
in  them  were  principal  sums.  Interest  upon 
such  sums  is  in  no  sense  interest  upon  iuter- 
«8t.  In  MsFadden  v.  Fortier,  20  111.  509.  616, 
a  proceeding  by  scire  facias  to  foreclose  a 
mortgage  given  to  secure  promissory  notes, 
each  for  a  definite  principal  sum  to  be  paid 
at  a  named  date,  **  with  six  per  cent  interest, " 
the  court  said  that  the  rule  for  casting  inter- 
est on  notes,  bonds,  etc. ,  upon  which  partial 
payments  have  been  made,  was  to  apply  such 

{payments  to  keep  down  the  interest,  **  but  the 
Dterest  is  never  allowed  to  form  a  part  of 
the  principal  so  as  to  carry  interest." 

Leonard  v.  ViOars,  23  IH.  377,  much  relied 
tm  by  the  appellee,  was  a  suit  to  foreclose  a 
mortgage  given  to  secure  four  promissory 
notes,  which,  upon  their  face,  were  made 
payable,  respectively,  in  one,  two,  three  and 
four  years  irom  date,  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  "  the  interest 
to  be  paid  annually  in  advance. "  Only  the 
first  year's  interest  was  paid  in  advance. 
In  relation  to  the  computation  of  interest, 
the  court  said :  ^  To  compute  interest  upon 
interest  after  its  maturity  has,  by  all  courts, 
whether  exercising  eauity  or  common -law 
Jurisdiction,  been  hela  to  be  compound  in- 
terest, and  in  violation  of  law.  This  ques- 
tion is  one  that  has  been  f reauently  presented, 
«nd,  it  is  believed,  as  uniformly  held  to  be 
unauthorized.  We  are  not  aware  of  any 
well-considered  case  which  has  held  that 
there  is  an  implied  legal  or  moral  obligation 
to  pay  interest  upon  interest  after  its  matur- 
ity. The  court  below  erred  in  computing 
interest  after  it  fell  due."    This  case  was  re- 
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f erred  to  in  Barker  v.  International  Bank,  80 
111.  96,  which  was  a  suit  to  foreclose  a  deed 
of  trust  given  to  secure  the  payment  of  a 
promissory  note  on  a  named  day,  "with  in- 
terest at  the  rate  of  six  per  cent.  ^  The  court 
said  :  **  No  payments  having  been  made  upon 
the  note,  the  interest  should  have  been  com- 
puted from  the  date  of  the  note  until  the 
rendition  of  the  decree,  and  added  to  the 
principal,  and  a  decree  rendered  for  that 
amount.  It  was  expressly  decided  by  this  [340] 
court,  in  Leonard  v.  Villars,  23  111.  377,  that 
it  was  error  to  compute  interest  upon  inter- 
est. The  rule  there  announced  must  control 
hcrp  " 

In  Dulaney  v.  Payne,  101  111.  325,  331, 
which  was  an  action  of  assumpsit  for  the 
principal  amount  due  on  a  promissory  note 
payable  at  a  named  date,  "  with  ten  per  cent 
interest  from  date,  interest  payable  semi- 
annually," a  previous  judgment  obtained  in 
a  separate  action  for  an  installment  of  inter- 
est was  pleaded  in  bar,  but  the  court  held 
the  plea  to  be  bad,  upon  the  ground  that  the 
note  contained  two  distinct  contracts— one  to 
pay  the  principal,  and  the  other  the  interest — 
and  that  a  separate  action  could  be  main- 
tained after  the  maturity  of  interest  tu  re- 
cover such  interest  only.  The  same  principle 
had  been  aunounced  in  Walker  v.  Kimball, 
22  111.  637,  and  was  repeated  in  Wehi^ly  v. 
Morfoot,  103  111.  183,  186,  and  in  McBoU  v. 
McIhU,  106  111.  452,  459.  Thayer  y.  Wil- 
mington Star  Min.  Co.,  105  111.  541,  was  a 
suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  in  which  there 
was  a  question  as  to  the  computation  of  in- 
terest on  the  amount  of  promissory  notes 
maturing  at  named  dates,  each  "with  inter- 
est payable  annually. "  The  court  said  :  "  It 
is  true  that  compound  interest  will  not  be 
allowed  in  the  absence  of  an  agreement  to 
pay  it ;  but  after  interest  has  accrued  due,  it 
may  by  agreement  between  the  parties  be 
turned  into  principal,  and  made  to  bear  in- 
terest for  delay  of  payment."  See  also 
Hatoorth  v.  Huling,  87  111.  23;  McOovem  v. 
Union  Mut.  Life  Im.  Co.  109  III.  151,  156, 
and  Oilmare  v.  Biseell,  124  111.  488. 

In  none  of  these  cases  were  there  separate 
coupons  or  warrants  representing  the  stipu- 
lated interest.  But  Harper  v.  EHy,  70  III. 
581  (Harper  v.  Ely,  56  111.  179),  and  Humph- 
reys v.  korton,  100  111.  592,  were  of  that 
class.  Harper  v.  Ely  involved  a  question  as 
to  interest  evidenced  by  coupons  of  a  bond 
secured  by  a  trust  deed.  The  court  said: 
"The  coupons  provide  for  the  payment  of  a 
definite  sum  of^  money  at  a  specified  time. 
They  are  in  writing,  and  in  effect  are  prom- 
issory  notes,  and  we  are  aware  of  no  reason 
why  interest  should  not  be  computed  upon  [341] 
them  after  they  became  due.  Oelpcke  v. 
Dubuque,  68  U.  S.  1  Wall.  206  [17:  5191; 
Hollinggworth  v.  Detroit,  8  McLean,  472; 
Dunlap  V.  Wiseman,  2  Disney  (Ohio)  398." 
Humphreys  v.  Morton  was  a  suit  to  foreclose 
mortgages  given  by  a  railroad  company  to 
secure  bonds,  with  interest  warrants  attached, 
which  it  had  issued.  The  warrants  were  in 
the  following  form:  "$85.  Peoria,  Pekin 
and  Jacksonville  Railroad  Company.  Inter- 
est warrant  for  thirty -five  dollars,  payable  at 
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the  Importers'  and  Traders'  Bank  of  the  Citj 
of  New  York,  on  the  first  day  of  18—,  for 
six  months'  Interest  on  bond  No.  — .  L. 
Chapman,  Jr. ,  Secretary. "  The  court  said  : 
"^That  interest  was  properly  allowed  and 
computed  on  this  instrument  is  settled  by 
Harper  y.  Ely,  70  111.  581,  and  the  cases 
there  referred  to ;  and  reference  may  also  be 
made  to  Clark  ▼.  Iowa  City,  87  U.  S.  20  Wall. 
583  [22 :  4271  ;  Genoa  ▼.  Woodruff,  92  U.  S. 
602  [28 :  586J ,  and  Amy  ▼.  Dubuque,  98  U. 
S.  473  [25 :  228],  holding  the  same  doctrine." 
So,  in  the  late  case  of  Benneson  v.  Sofioge, 
130  111.  352.  367,  it  was  said  that  ^'the  exe- 
cuting of  a  coupon  is  the  executing  of  an 
instrument,  which,  ex  vi  termini,  bears  in- 
terest after  maturity — if  no  rate  is  expressed, 
six  per  cent ;  and,  at  the  date  of  executing 
these  coupons,  any  rate  not  exceeding  ten 
per  cent  mi^ht  be  fixed  by  agreement  of  the 
parties, " — citing  Harper  v.  Ely  and  Humph- 
reys y.  Morton. 

The  case  of  Leonard  y.  ViUari,  referred  to 
with  approval  in  Barker  v.  International 
Bank,  undoubtedly  proceeds  upon  the  broad 
ground  that  the  Statute  does  not  allow  in- 
terest upon  interest,  even  where  the  instru- 
ment given  for  the  payment  of  the  principal 
sum  at  a  named  date  is  a  promissory  note, 
and  provides  on  its  face,  but  not  also  in 
separate  coupons,  for  the  payment  of  interest 
at  stated  periods  intermediate  the  date  of  the 
note  and  the  maturity  of  the  principal  sum. 
The  question  was  much  discussed  at  the  bar 
as  to  whether  the  doctrine  of  that  case  was 
modified  by  later  cases. 

It  is  argued  that,  as  a  note  or  other  written 
instrument  providing  on  its  face  for  the  pay- 
ment of  the  principal  debt,  with  interest  at 
named  dates  in  advance  of  the  maturity  of 
the  principal  sum,  contains  two  distinct  con- 

[848]  ^^^^^c^8>  ^^^  to  P&7  ^0  principal  and  the  other 
to  pay  the  interest  {Dulaney  v.  Payne, 
Walker  v.  KimbaU  and  Wehrly  v.  Marfoot, 
above  cited) ,  such  interest  is  as  much  money 
due  on  an  instrument  of  writing  as  if  it 
were  evidenced  by  separate  coujjons.  But 
that  interpretation  of  the  Statute  is  scarcely 
consistent  with  Leonard  v.  ViUars,  and  we 
Cannot  assume  that  the  Supreme  Court  of 
Illinois  has  intended  by  its  later  decisions 
to  overrule  the  doctrine  of  that  case.  Har- 
per V.  Ely,  Humphreye  v.  Morton  and  Ben- 
neeon  v.  Savage  decide  nothing  more  than 
that  separate  coupons,  when  they  are,  in 
effect,  negotiable  promissory  notes,  and, 
therefore,  instruments  upon  which  the  ob- 
ligor may  be  held  personally  liable  for  the 
amount  named  in  them,  draw  interest  after 
maturity  by  virtue  of  the  Statute,  and  are 
exceptions  from  the  general  rule  announced 
in  Leonard  v.  Villare.  That  such  is  the  state 
of  the  local  law  is  manifest  from  the  case  of 
Drvry  v.  Wolfe,  26  N.  E.  Rep.  626,  decided 
since  this  cause  was  submitted.  It  was  there 
said  by  Mr.  Juetiee  Scholfield,  speaking  for 
the  court :  **  The  general  rule  recogniz^  by 
this  court  is  that  parties  cannot  be  Dound  by 
any  contract  made  before  interest  is  due  for 
the  payment  of  compound  interest  [citing, 
among  other  cases,  Leonard  v.  Villars]  ;  .  . 
but,  after  interest  is  due,  it  may,  by  agree- 
ment then  made,  be  added  to  the  principal, 
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and  made  to  thereafter   be&r  interest.  .  .  . 
There  is,  perhaps,  an  exception  to  the  rule, 
as  first  above  stated,  in  the  case  of  interest 
coupons  annexed  to  commercial  paper.    Suck 
coupons  bear  interest.     Bennemm  v.  Sa^agt, 
130  111.  352,  and  cases  there  cited.    But  ii 
such  case  interest  is  not  compounded  indefi- 
nitely.    Interest  is  simply  payable  upon  tht 
amount  of  the  face  of  the  coupon  *  and  that 
the  coupon  bears  interest  is  solely  because 
of  the  character   given    it    by    oommercial 
usage.     Aurora  v.    West,  74  U.  8.  7  Wall. 
105   [19 :  50]  ;  Mercer  Co.   v.    HackeU,  68  U. 
S.  1  Wall.   83   [17 :  648]  ;  Meyer  v.   Muso^ 
tins.  Id.  384   [564].    There  is,  therefore,  no 
authority  in  this  for  holding  that  interest 
may  be  compounded   indefinitely,  or  at  all, 
in  cases  where  the  payment  of  interest  is  not 
secured  by  some  negotiable  instrument,  in- 
dependent of   the   instrument   whereby  tba 
original   indebtedness    is    presumed   to  be 
paid. " 

The  present  case  Is  controlled  by  the  gen- 
eral rule  that  interest  upon  interest  will  not  (9 
be  allowed,  and  is  not  within  the  exception 
established  by  the  recent  cases  in  U>e  Su- 
preme Court  of  Illinois.  The  coupons  signed 
oy  the  guardian,  although  additional  evi- 
dence of  the  interest  agr^  to  be  paid,  an 
not  independent  obligations,  nor  strictlj 
commercial  securities,  upon  which  he  can  be 
held  liable ;  for,  by  the  express  contract  b^ 
tween  the  parties,  recited  In  the  bonds  tod 
mortgages,  he  and  his  estate  are  exempt  from 
all  liability  for  the  moneys  borrowed.  And 
as  the  ward  was  not  personally  liable  for 
these  moneys  (Story  on  Bills,  ^  74,  75; 
Foreter  v.  FuUer,  6  Mass.  68 ;  1  Daniel  on 
Neg.  Inst.  §  271 ;  1  Parsons  on  Notes  and 
Bills,  89,  90),  the  bonds  as  well  as  the  cou- 
pons were,  in  effect,  payable  out  of  particu- 
lar funds,  and  not  absolutely  and  at  all 
events  as  in  the  case  of  commercial  paper. 

It  results  that  the  circuit  court  properlj 
disallowed  interest  upon  interest. 

4.  It  is  said  that  the  Company  agreed, 
during  the  progresd  of  the  cause  below,  that 
interest  be  computed  at  nine  per  cent  until 
the  date  of  the  appointment  of  LeMoyne  aa 
guardian  of  Kingsbury,  and  at  only  six  and 
one-half  per  cent  after  that  date ;  and  that 
as  the  sum  adjudged  to  the  Company  wu 
the  precise  sum  due,  at  the  date  of  the  de- 
cree, upon  the  above  basis,  the  decree  was 
for  the  right  amount,  and  ou^ht  not  to  be 
reversed,  even  if  the  court  below  erred  in 
holding  that  coupons  do  not  draw  interest 
after  maturity,  and  that  the  third  mortgage 
embraced  items  that  ought  not  to  have  DeM 
included  in  it. 

The  facts  out  of  which  this  oontentio* 
arises  are  as  follows : 

On  the  20th  of  September,  1877,  John  V. 
LeMoyne  became  Kingsbury's  guardian  in 
place  of  Powers,  resigned,  and,  by  an  aider 
entered  May  16,  1878,  was  directed  to  ptj 
into  court,  for  investment  in  United  States 
bonds,  all  sums  secured  by  him  as  rents  sub- 
sequently to  November  2o,  1877,  and  there- 
after pay  into  court,  on  the  first  day  of  eack 
month,  all  sums  received  by  him,  less  such 
sums  as  might  be  paid,  under  the  order  of 
the  court,  for  the  support  of  the  ward  and 
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to  meet  other  expenses.  LeMoyne,  Decern- 
I  ber  2,  1878,  filed  an  answer,  impeaching  the 
Taliditj  of  the  mortgages  and  denying  the 
right  of  the  Mortgage  Company  to  do  busi- 
ness in  Illinois.  On  the  18th  of  January, 
1882,  there  was  filed  in  court  a  written  stip- 
ulation, signed  by  the  appellant*s  attorneys, 
which  recited  that  a  large  net  income  was 
being  collected  annually  from  the  ward's 
estate  which  could  be  applied  to  the  reduc- 
tion of  whatever  claim  the  Mortgage  Com- 
pany may  have,  and  that  it  had  agreed  to  a 
reduction  of  the  rate  of  interest  on  the  in- 
debtedness claimed,  under  the  arrangement 
and  on  the  terms  and  conditions  in  that 
stipulation  set  forth.  Those  terms  and  con- 
ditions were  as  follows:  ''I.  That  if  an 
order  is  made  in  said  cause  that  the  amount 
now  deposited  in  this  court  to  the  credit  of 
said  estate  shall  be  forthwith  paid  to  said 
United  States  Mortgage  Company,  and  that 
hereafter  the  income  from  said  estate,  after 
deducting  all  necessary  expenses  of  said  prop- 
erty, shall  be  paid  monthly  to  said  Mort- 
gage Company,  the  said  payments  to  be 
credited  by  said  Mortgage  Company  on  any 
amount  which  may  be  ultimately  found 
due  to  said  Company  from  said  estate,  then 
the  said  United  States  Mortgage  Company 
agrees  that  from  the  date  of  the  appointment 
of  said  John  V.  LeMoyne  as  guardian  of 
said  minor  the  rate  of  interest  on  the  indebt- 
edness claimed  by  said  Company  shall  be 
reduced  from  nine  per  cent  per  annum  to  six 
and  one-half  per  cent ;  said  reduction  being 
made,  however,  upon  the  express  condition 
that  the  payments  above  provided  for  shall 
be  made,  and  that  the  said  minor  shall, 
within  six  mouths  after  his  majority,  pay 
to  said  Mortgage  Company  the  principal  sums 
included  in  said  mortgaores,  with  interest 
thereon  to  be  computed  (to  the  date  of  said 
I^Moyne's  appointment  as  guardian)  at  the 
rate  and  according  to  the  terms  of  said  mort- 
gages, and  thereafter  at  said  reduced  rate, 
and  upon  the  further  express  condition  that 
if  said  payments  are  not  made  as  aforesiiid, 
then  said  Company  shall  have  the  same  right 
to  proceed  with  the  foreclosure  of  said  mort- 
gages, and  to  demand  and  collect  the  full 
amount  secured  by  said  mortgages,  according 
to  their  terms,  and  without' deduction  from 
the  rate  of  interest  provided  for  in  said 
mortgages,  and  shall  have  the  same  rights  in 
all  respects  under  said  mortgages  as  if  this 
]  stipulation  had  not  been  made.  2.  An  order 
shall  be  entered  in  said  cause  directing  the 
payments  to  be  made  to  said  Mort^^age  Com- 
pany according  to  the  terms  of  this  stipula- 
tion, and  this  stipulation  shall  take  effect 
from  the  date  of  the  entry  of  said  order." 
On  the  same  day  the  court  made  an  order, 
which,  after  reciting  the  pending  motion  of 
the  complainant  that  the  money  deposited  in 
court  by  LeMoyne,  pursuant  to  the  order  of 
May  15,  1878,  be  paid  to  it,  and  also  the 
terms  of  the  above  stipulation,  directed  "that 
all  the  money  now  in  court  in  this  cause, 
including  proceeds  of  bonds,  to  be  converted 
bj  the  clerk,  amounting  to  a  total  sum  of 
•ixty-one  thousand  nine  hundred  and  sixty- 
nine  dollars  and  twenty  cents,  be  paid  to  said 
complainant,  less  the  clerk's  commissions  of 
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one  per  cent,  said  clerk  taking  its  receipt 
therefor,  and  that  hereafter  sard  defendant 
LeMoyne  pay  to  the  said  complainant 
monthly  the  money  required  by  said  order 
of  May  15,  1878,  to  be  paid  into  court,  and 
that  he  take  the  receipt  of  the  said  complain- 
ant and  file  the  same  in  lieu  of  the  money 
with  his  monthly  report  herein,  and  that  all 
such  sums  of  money  so  to  be  paid  to  said 
complainant  shall  be  paid  on  account  of  any 
indebtedness  which  may  ultimately  be  found 
by  this  court  to  be  due  to  said  complainant 
in  this  suit,  without  determining  any  of  the 
questions  Involved  herein."  The  monthly 
payments  provided  for  in  the  stipulation  were 
maide  to  the  appellants  up  to  September,  1884. 
On  the  15th  of  October,  1884,— Kingsbury 
having  become  of  full  age  in  December, 
1888, — there  was  paid  to  the  Company,  out  of 
the  proceeds  of  a  certain  portion  of  the 
mortgaged  property,  released  by  it  from  the 
mortgages  in  suit,  the  sum  of  $180,000.  As 
evidence  of  that  payment,  a  writing  was  filed 
in  court,  signed  by  Kingsbury,  by  LeMoyne, 
his  attorney  in  fact,  and  by  the  Mortgage 
Company,  which  stated :  **  The  United  States 
Mortgage  Company  has  received  from  Henry 
W.  Kingsbury,  by  John  V.  Le  Moyne,  one 
hundred  and  eighty  thousand  dollars,  *to  be 
applied  on  any  indebtedness  or  claim  which 
may  be  found  due  it  from  said  Kingsbury  in 
the  above  suit,  and  said  payment  is  made  by 
said  Kinfi:sbury  and  received  by  said  Mort- 
gage Company  upon  the  agreement  that  it  [346] 
shall  not  in  any  way  operate  or  be  considered 
a  waiver  of  any  claim  that  either  of  said 
psirties  have  made  or  claimed  or  may  have  or 
claim  in  said  suit  or  in  regard  to  the  subject 
matter  thereof,  it  being  expressly  understood 
that  neither  this  nor  any  other  payment  re- 
ceived by  said  Mortgage  Company  from  said 
Henry  W.  Kingsbury  shall  [not]  be  con- 
strued in  any  way  to  be  a  waiver  of  the  claim 
now  made  by  said  Mortgage  Company,  that 
it  is  entitled  to  demand  the  full  amount  of 
the  principal  and  semi-annual  interest  there- 
on at  nine  per  cent  per  annum,  specified  to 
be  paid  by  the  terms  of  the  original  bonds 
and  mortgages,  held  by  the  said  Mortgage 
Company.^ 

On  the  2d  day  of  June,  1885,  Kingsbury 
filed  his  separate  answer,  in  which,  among 
other  things,  he  denied  that  the  county  court 
had  ever  authorized,  or  could  legally  author- 
ize, the  creation  of  the  loans,  or  the  giving 
of  the  mortgages,  here  in  suit.  Subse- 
quently, June  iB,  1885,  he  filed  a  petition  in 
the  cause,  referring  to  the  stipulation  and 
order  of  January  18,  1882,  the  payment  to 
the  appellant,  under  that  order,  of  $65, 780.40, 
and  the  payment  of  the  further  sum  of 
$60,598.07  up  to  September,  1884,  and  stat- 
ing that  the  Mortgage  Company  had  refused 
to  come  to  any  settlement  with  him  unless 
he  recognized  the  validity  of  the  mortgages, 
and  allowed  interest  on  the  principal  debts 
at  nine  per  cent,  although  he  was  willing, 
while  denying  the  validity  of  the  mortgages, 
that  a  decree  be  entered  binding  his  property 
for  the  actual  cash  received  by  his  guardians, 
subject  to  all  payments  made,  with  six  per 
cent  interest ;  that  the  net  income  of  the  es* 
tate    was    about    $40,000,    having    nearly 
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doubled  since  this  action  was  brought ;  that 
the  Uien  fair  appraised  value  of  the  mort- 
gaged property  was  fully  $800,000 ;  and  that 
LeMoyne  had  collected  and  had  in  his  hands 
$17,000  of  income  from  the  petitioner's 
property.  The  prayer  of  his  petition  was 
that  an  order  be  entered  directing  LeMoyne 
to  pay  over  such  moneys  to  him,  ''and  that 
the  orders  of  May  15,  1878,  and  January  18, 
1882,  may  be  discharged  and  declared  to  be 
of  no  effect  as  to  the  future  income  of  said 
property,  and  all  other  relief."  On  the  28th 
-«-  of  liovember,  1885,  this  application  was 
^**J  heard,  and  an  order  entered  granting  the 
prayer  of  the  petition,  discharging  the  re- 
ceiver and  directing  him  to  forthwith  deliver 
to  Kingsbury  the  possession  and  control  of 
all  the  real  estate,  buildings,  personal  prop- 
erty and  choses  in  action,  money,  books  and 
papers  in  his  hands  or  under  his  control.  The 
order  was  made  upon  certain  conditions  that 
do  not  affect  the  question  now  being  con- 
sidered. 

The  contention  of  the  appellee  Kins^bury 
is,  that  under  this  state  of  facts  the  Mort- 
gage Company  cannot  claim  interest  at  a 
greater  rate  than  six  per  cent  after  the  date 
of  the  appointment  of  LeMoyne  as  guardian. 
It  is  argued  that  the  court,  by  its  order  of 
January  18,  1882,  accepted,  for  the  benefit  of 
the  ward,  the  Company's  offer  to  reduce  the 
rate  of  interest,  without  assenting  to  the  ex- 
press conditions  imposed  by  the  stipulation ; 
that  if  the  Company  did*  not  approve  the 
order,  in  the  form  in  which  it  was  entered, 
it  should  have  declined  to  receive  the  moneys 
then  in  the  registry  of  the  court,  which  was 
directed  to  be  paid  to  it;  and  that  the  re- 
ceiving those  moneys,  as  well  as  the  monthly 
rents  subsequently  accruing,  was  a  waiver 
of  the  express  conditions  set  forth  in  the 
stipulation,  and  equivalent  to  an  uncondi- 
tional agreement  by  the  Company  to  reduce 
the  interest.  We  cannot  assent  to  this  view. 
The  court  below  certainly  did  not  intend,  by 
the  order  of  January  18,  1882,  to  ignore  the 
conditions  upon  which  the  Company's  offer 
to  reduce  the  rate  of  interest  was  based.  It 
intended,  so  far  as  it  had  the  power,  to  put 
the  ward  in  a  position  in  which  he  could, 
upon  arriving  at  age,  avail  himself  of  the 

Proposed  reduction  of  interest.  And  if 
lingsbury  had,  within  the  time  specified  in 
both  the  stipulation  and  the  order,  paid  into 
court  the  full  amount  of  any  balance  due, 
allowing  only  six  and  a  half  per  centum  in- 
terest after  the  date  of  LeMoyne 's  appoint- 
ment as  guardian,  the  Company's  stipulation 
to  reduce  the  interest  could,  perhaps,  have 
been  enforced.  But  he  chose  not  to  perform 
the  required  condition,  but  to  take  his 
chances  of  a  favorable  decision  of  the  cause 
upon  the  issues  made  by  the  pleadings.  To 
that  end  he  obtained  the  order  setting  aside 
that  of  January  18.  1882,  as  of  no  effect.  So 
that,  before  the  final  decree  was  made,  the 
18]  plan  of  settlement,  indicated  in  the  order  of 
1882,  was  repudiated  by  both  parties,  and  by 
the  court  itself.  The  effect  of  the  order  of 
November  28,  1885,  setting  aside  that  of 
January  18,  1882,  and  giving  Kingsbury  full 
control  of  the  mortgaged  property,  of  the 
moneys  then  in  court  or  thereafter  to  come 
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from  rents— even  if  that  effect  had  not  been 
produced  by  the  failure  of  Kingsbury  to  meet 
the  condition  to  be  performed  by  him  within 
six  months  after  reaching  his  majority— was 
to  remit  him  and  the  Company  to  whatever 
rights  either  had  under  the  original  contracts 
of  loan  prior  to  the  stipulation  and  order  of 
JanuaiT  18,  1882.  The  construction  placed 
upon  the  stipulation  and  order  of  January 
18,  1882,  is  in  harmonv  with  the  rule,  sup- 
ported by  authority,  that  **  where  a  oertam 
sum  of  money  is  due,  and  the  creditor  enters 
into  arrangements  with  his  debtor  to  take  a 
lesser  sum,  provided  that  sum  is  secured  in 
a  certain  way  and  paid  at  a  certain  day, 
but  if  any  of  the  stipulations  of  the  arrange- 
ment are  not  performed  as  agreed  upon,  the 
creditor  is  to  be  entitled  to  recover  the  whole 
of  the  original  debt,  such  remitter  to  hit 
original  rights  does  not  constitute  a  i>enaltj, 
ana  equity  will  not  interfere  to  prevent  its 
observance. "  White  &  Tudor's  Leading  Cases 
Eq..  vol.  2,  p.  2025;  Pomeroy's  Eq.  §438; 
Inompson  v.  Mudaon^  L.  R.  4  H.  L.  1 ;  Coote 
on  Mortgages  (4th  ed.)  883;  Powell  oa 
Mortgages  (6th  ed.)  900;  Adams  on  Equity, 
(7th  ed.)  109 ;  Beeves  v.  Stipp,  91  111.  609. 

5.  We  come  to  consider  the  transaction  of 
the  third  mortgage,  the  one  for  $95,000  in 
gold.  In  the  settlement  of  that  loan,  which 
occurred  December  19,  1876,  the  guardian 
received  in  money  only  $41,805.78.  The 
balance  of  $58,194.27  was  paid  (1)  in  over- 
due coupons  of  the  first  and  second  loans, 
which  were  canceled  and  surrendered  to  the 
guardian ;  and  (2)  in  the  Company's  claim 
of  interest  upon  such  overdue  coupons,  at 
the  rate  of  nine  per  cent,  after  their  maturity. 
The  amount  of  this  interest  upon  overdue 
coupons  was  $7,219.27,  which  was  disal- 
lowed, and  the  loan  treated  as  one  in  fact  of 
$87,780.73  only.  According  to  the  views 
already  expressed,  the  Company  was  not  en- 
titled, in  the  final  computation,  to  interest 
upon  overdue  coupons,  after  their  maturity, 
even  at  the  statutory  rate  of  six  per  cent  per  [Stf 
annum.  The  application  to  the  county  court 
for  leave  to  make  the  loan  for  $95,000  did 
not  indicate  the  purpose  of  the  guardian,  in 
the  settlement  of  that  loan,  to  allow  interest 
upon  overdue  coupons  to  be  taken  up  by 
him.  No  such  question  was  passed  upon  by 
that  court,  and  if  its  assent  would  hare 
authorized  the  guardian  to  pay  such  interest, 
no  such  assent  was  given.  Certainly,  the 
guardian  could  not,  without  leave  of  the 
court,  make  an  allowance  of  interest  upon 
past-due  coupons  that  were  not  negotiable 
securities.  The  court  below  was  therefore 
right  in  treating  the  loan  as  one  only  of 
$87,780.78. 

It  is  contended  that  this  loan  was  usurious 
{Peddictyrd  v.  Connard,  85  111.  102 ;  Lecmard 
V.  Patton,  106  111.  99 ;  Ammondsan  v.  Ryan^ 
111  111.  506),  and  that  the  whole  interest  on 
it  was,  for  that  reason,  forfeited  under  the 
Statute  of  Illinois,  which  allows  parties  to 
stipulate  for  any  rate  of  interest  for  money 
loaned,  not  exceeding  ten  per  cent  per  an- 
num, but  which  also  provides :  **  5.  No 
person  or  corporation  shall,  directly  or  in- 
directly, accept  or  receive,  in  money,  goods, 
discounts  or  thing  in  action,  or  in  any  other 
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way,  any  greater  sum  or  greater  value,  for 
the  loan,  forbearance  or  discount  of  any 
money,  goods  or  thing  in  action,  than  as 
above  prescribed.  6.  If  any  person  or  cor- 
poration in  this  State  shall  contract  to  receive 
a  greater  rate  of  interest  or  discount  than  10 
per  cent  upon  any  contract,  verbal  or  writ- 
ten, such  person  or  corporation  sliall  forfeit 
the  whole  of  said  interest  so  contracted  to 
be  received,  and  shall  be  entitled  only  to  re- 
cover the  principal  sum  due  to  such  person 
or  corporation.  **  The  ground  of  this  conten- 
tion is,  that  nine  per  cent  on  $95,000  for  the 
full  term  of  the  loan,  seven  years,  (59,850, 
increased  by  the  $7,219.27  included  in  the 
principal  sum,  in  all,  $67,069.27,  would  be 
in  excess  of  ten  per  cent  interest,  for  that 
term,  on  the  amount  really  loaned  by  the 
Company.  We  do  not  concur  in  the  view 
taken  by  the  appellee.  If  the  county  court 
had  authorized  the  guardian,  in  the  settle- 
ment of  the  $95,000  loan,  to  allow  interest 
upon  interest,  and  make  the  interest,  thus 
increased,  a  principal  sum  to  draw  interest, 
a  different  question  would  have  been  pre- 
sented ;  for  It  is  the  settled  doctrine  of  the 
Supreme  Court  of  Illinois  that  an  agreement 
made  after  interest  is  due  to  make  it  a  prin- 
cipal sum  does  not  render  the  transaction 
usurious.  UatooTth  v.  Huling,  87  111.  23; 
Thayer  v.  Wilmington  Star  Min.  Co.  105  HI. 
553 ;  McOovem  v.  Union  Mut,  L,  Ins.  Co. 
109  111.  151 :  QilnKyre  v.  BisseU,  124  111.  488; 
Drury  v.  Wolfe,  25  N.  E.  Rep.  626.  In  the 
case  of  Qilmore  v.  BisaeU,  above  cited,  the 
court  said :  "This  was  a  bill  to  foreclose  a 
mortgage.  The  only  defense  relied  upon  is 
usury.  .  .  This  note  was  secured  by  mort- 
gage on  the  premises  in  controversy.  On  the 
28tn  day  of  August,  1878,  no  interest  having 
been  paid  on  tne  note,  Finley  required  the 
parties  to  pay  the  debt  or  renew  the  note. 
They  concluded  to  renfew.  In  computing 
the  amount  due,  the  agent  of  Finley  charged 
on  the  interest  due,  from  the  time  it  became 
due  to  the  date  of  renewal,  interest  at  six 
per  cent  per  annum.  This  was  added  to  the 
interest  due  and  the  principal,  which  all 
amounted  to  t^e  sum  of  $1,350,  for  which  a 
new  note  and  mortgage  were  ^iven.  The  in- 
terest on  the  interest  included  in  the  mortgage 
amounted  to  $12.50.  as  is  claimed  by  the  &- 
fendants.  The  addition  of  this  amount  to  the 
debt  and  the  agreement  to  pay  it,  it  is  in- 
sisted, rendered  the  transaction  usurious.  We 
do  not  concur  in  this  view.  The  mortgagors 
had  agreed  to  pay  the  interest  on  the  mort- 
gage debt  annually,  and  it  was  their  duty 
to  observe  that  agreement ;  but  they  had  failed 
to  pay,  as  the  interest  each  year  became  due. 
When  the  time,  however,  came  to  renew  the 
debt,  the  mortgagors  had  the  right,  if  they 
saw  proper,  to  redeem  their  agreement  and 
pay  interest  on  the  interest ;  and  their  agree- 
ment to  pay  that  interest  was  not  illegal  nor 
did  it  render  the  transaction  usurious.  What 
was  done  was  but  the  performance  of  a  con- 
tract made  by  the  parties,  which  they  had 
the  right  to  do.  If  authority  was  needed  to 
sustain  the  view  of  the  circuit  and  appellate 
courts,  Ilaicorth  v.  Huling,  87  111.  23.  is  con- 
clusive of  tho  question  made."  But  the 
county  court  did  not  authorize  the  guardian 
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of  Kingsbury  to  allow  interest  upon  interest 
when  making  the  settlement  in  respect  to  the 
third  loan.  It  only  authorized  him  to  bor- 
row $95,000  in  gold,  or  its  equivalent  in 
currency.  But,  on  the  settlement  of  the  loan,  [35] 
he  received  only  $87,780.73,  and  wrongfully 
permitted  the  Company  to  retain  the  $7,219.27 
in  payment  of  interest  upon  interest,  because 
he,  in  good  faith,  believed  that  it  was  en- 
titled to  such  interest.  There  was  no  con- 
tract, within  the  meaning  of  the  Statute, 
that  the  Company  should  receive  usurious 
interest,  for  no  such  contract  was  attempted 
to  be  authorized  by  the  county  court.  In 
fact,  the  allowance  by  the  guardian  of  in- 
terest upon  interest  was  under  a  mistaken 
view  of  the  obligation  of  the  coupons  in  that 
regard.  The  i-emedy  for  the  wrongful  reten- 
tion of  the  $7,219.^  out  of  the  amount  the 
Mortgage  Company  agreed  to  lend  is  to  treat 
the  loan  as  one  for  only  $87,780.78,  making 
the  calculation  of  interest  on  the  principal 
sum  on  that  basis,  and  not  to  forfeit  the  in- 
terest on  the  sum  actually  received  by  the 
guardian  from  the  Company. 
6.  It  is  contended  that  the  Mortgage  Com- 

Eany  could  not  demand  interest,  after  Eings- 
ury  reached  his  majority,  at  a  rate  in  excess 
of  six  per  cent.  The  argument  made  in  sup- 
port of  this  proposition  is  that,  as  the  guard- 
ian could  not,  under  the  Statute,  have  cre- 
ated a  debt,  secured  by  mortgage,  that  did 
not  mature  at  or  before  the  ward's  majority, 
he  had  no  authority  to  contract  lor  the  pay- 
ment of  interest  after  the  ward  reached  full 
age,  and  that  the  rate,  after  his  majority, 
must  be  controlled  by  the  Statute,  find  not 
by  express  contract.  We  do  not  concur  in 
this  interpretation  of  the  Statute.  The  guard* 
ian  had  authority,  with  leave  of  the  court, 
to  make  these  loans,  and  to  stipulate  for  any 
rate  of  interest  not  exceeding  ten  per  cent. 
He  stipulated  for  interest  at  nine  per  cent, 
payable  half-yearly  in  each  year  until  th& 
principal  sum  *" shall  be  fully  paid."  Such 
a  contract,  in  case  of  individuals,  capable  of 
acting  for  themselves,  would  bind  the  obligor 
to  pay  interest  on  the  principal  sum  at  that 
rate  after  its  maturity.  Phinney  v.  Baldwin^ 
16  111.  108;  Etnyre  v.  MeDanid,  28  111.  201. 
We  perceive  no  reason  why  the  guardian 
may  not,  under  the  Statute,  make  such  a 
contract,  subject,  of  course,  to  the  condition 
that  the  maturity  of  the  debt,  created  by 
him,  on  behalf  of  the  estate,  shall  not  ex- 
tend beyond  the  ward's  minority,  and  sub- 
ject, therefore,  to  the  right  of  the  ward,  im-  [35: 
mediately  upon  attaining  full  age,  to  pay 
off  the  debt,  or,  by  agreement  with  the 
lender,  obtain  an  extension  of  the  time  of 
maturity,  and  a  less  rate  of  interest.  The 
Statute  does  not  mean  that  the  ward  may  re- 
tain the  benefit  of  the  contract  after  he  attains 
full  age,  and  repudiate  its  provisions.  Of 
course  what  is  here  said  must  be  taken  in 
connection  with  the  Statute  of  Illinois  pro- 
viding that  "judgment  recovered  before  any 
court  or  magistrate  shall  draw  interest  at  the 
rate  of  six  per  cent  per  annum  from  the  date 
of  the  same  until  satisfied.**  Rev.  Stat.  111. 
1874,  chap.  74,  §  3.  Where  the  debt  is 
merged  in  a  judgment  or  decree,  the  contract 
ceases  to  exist,  and  the  rate  of  interest  is 
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tbCK&fter  controlled  br  the  Statute.  Muon 
t.  EaJdt,  1  111.  63;  Tijtdaa  v.  Mteker,  2 
111.    137;   WhiU   T.    Hajater,   27   111.    849;  [No.  168.1 

Wapm/my.  Chchratu,  86  111.  lOi;  Palmir  y.  Arffoed  and  Svbmiltfd   Jan.    tO.   «,    IWl 
fiorm,  100  111.    278,  280 ;  Phinnej/  v.  Bald-  Decided  FA.  t,  18S1. 

win   and  Elnyn   t.    MeDanid,   above  cited;  .,„„„„„„  „.       ,   „  .   ,    „  .    . 

Omneetieut  Mvt.  L.  Im.  Co.  ▼.  OtwAman,  106  TN  ERROR  to  tbeCircuUCourtof  the  United 

U.  S.  51,  64  r^:  646],  J-  States  for  tbe  Nortbern  District  of  Alt- 

It  results  UiBt  the  decree   below  must  be  bama,  to  rcTJew  a  judgraeal  in  faior  of  pliio- 

reversed  aa  to  that  part  which  allowed  only  tiff  fordamBSM  forthebreschof  anaKreement 

#6, 963.07  as  interest  to  December  IS,  1885,  on  to  pay  bim  h  certain  compeosatioa  for  huMrr* 

the  third  loan.     It  (hould  have  allowed  in-  ices  as  ngent  employed  to  sell  certain  piomii- 

terest  on  $87,780.78,  the  real  amount  of  that  Borv  notes,     Herrmd. 
loau.  at  the  rate  of  nine  per  cent  per  annum      The  facts  are  stated  in  the  optoloB. 
to  the  date  to  which,  aa  above,  the  calcula-       Mr.  John  T.  HorcMi.  for  pUotiff  It 

tloD  was  made,  and  interest  after  that  date  error: 

■t  the  statutory  rate  of  six  per  cent.     In  that      The  court  gave  do  adequate  instnictfona  to 

respect,  and  to  that  extent  only,  the  decree  (be  Jury.    On  the  contrary,  the  court  uiutped 

must  be  modified.  ''>«  functions  of  the  Jury  and  decided  ibit 

T}i£  decree  it  rmermd  and  lAe  eatm  remanded  Adams  waa  the  apecial  agent  of  F.  L.   Wadi- 

for  further  ptveeedingt    eontUtent    teith    thii  worth,  and  that  be  had  committed  do  fntid 

epinion.  upon  him. 

Traes  v.  Baxinvmt,  86  U,  8.   10  PeL  60  (9: 

854):  Charter  Oak  L.  Ini.  Of.  y.  Sodel,  Bfi  U. 

S.  233   (24:  483);    EtUtig  t.   Bank  of  Uiilid 

.«_,     -r^.^.w  ^ .,    ■  .  «ate»,  24  C.  S.ll  Wheat  69(6;419);  .yadiiniil 

IBO]     WniJAM  p.  WADSWORTH  asAdminU  g^^\_   Oily  Bank.  103  U.   8.  871  (26:418); 

tmlor  of  the  Estate  of  FJamk  L,   Wads-  Slonteker  v.  Qarrett,  48  Pa.  419;  Me  DonueU  w. 

WOKTH,  Deceaaed.  IV-  »"  Brr.,  Br.  Bank,  20  Ala,  817;  Ban*  of  Monlg^mcrj 

V.  V.  JHannett,  87  Ala.  227;  London  Sat.   Fund 

THEODORE  ADAHS.  **■  '■  Uoffentown  Sat.  Bank,  86  Pa.  601;  But 

ler  v.  Watkini.  80  U.  8.  18  Wall.  467  (20:SSS): 

'*iK,°^rS2S»'^^SK  '  ™.~»caon  «o,.>,  ,1,.  pone,  ..>.. 


t  Iff  eompmiaiion—ttriet  good  faith  r 
quired. 


■  law. 

RandaU  t,  Boviard,  67  U.   B.   2  Black,  £81 

,     ,_                    ^ .          ,      .^     „  (17:269);  WardtM  v.   Union  Pae.  R.  Oo.  lOS  C. 

\^^SVf^^^^°':!l^  ""  promtooiT  g  f^^  (86:609);  Jaekton  v.  LudMng.  88  C,  8. 

K^^^SjrS?ZJf^'?^™^'"'  ^  21  Wall.  610  (83:492);  Wheeler  t.  S^e.  68U.  fl. 

ta SSi™a  I^  ^Vi^S^^  STLt  ^i  1  Wall.  618  (n:M<i);Henderton  yTVin^t,  84 

IM  reoetvcsa  km  oner  ror  uMiXk  and  la  at  the  .,     aafl**      n  1^           ^*a  f*     ^.~m  nr\    * 

wme  lime  Informed  by  the  propoeed  puicbaser  A.ln.  W;  Pratt  v.  PalteT»on,ni  Pa.  476,SOnit 

that  It  that  oSer  k  not  accepted  tiewUI  buy  tliem  Rep.  180;  Taulor  v.  3f«reAant«  F./iu.  C«.SO  U. 

•t  8  per  cent  dlacouDt,  and  tbe  a«ent  telerraphi  S.0How.890(18:187);(7i!/«VT.Z>inia/daEnt,>4D. 

to  bis  principal  tbe  lew  offer  but  conceals  from  B.  47  (84:66);  Doneg  v.  Paekwood,  63  U.  8.  II 

htm  (he  t!aet  that,  U  that  oITerlt  not  aocepted,  the  How.   188  (13:926);  Marth  t.  Fulton  Oou»t$, 

puTcbaser  will  take  them  at  B  per  cent,  and  tbe  77   tJ,  B.   10  Wall.  676  (19:1040);   Om'iu*  *. 

principal  teleffiapbs  to  tbe  agent  a  rejection  of  Hutt.  84  U.   B.  9  Pet   629  (9:254):  Butler  v. 

(be leas  offer  aod  tboreupon  sella  the  notes  to  Witkin*.  SOU.  8.  18  Wall.  456  (30:6291;   Pait- 

aootber penon. and  tbe  agent  on  receiving  tbe  edSlaletv   Peek  101  II   S   64  12(I'4SI 

latter  telegram  inmcdlately  tends  another  tek-  S™    ah'   wi-i-L^iJn      k,r,,i    D 

principal  an  answer  by  telegram.  "Tmi  are  too  *'^'-       ..       j  .,      ,   j          .                          , 

Utei  Hnve  disposed  at  tbe  iiotc(,"-»uch  sKeot  The  suit  aod  tbe  Judgment  wer«  peisonal 

was  gulltj  or  a  breach  of  duty  In  withholding  against  Widswotth,  Sod  not  aceinst  tbe  tnM 

from  his  principal  IntormaClon  of  the  buA  that  estate,  because  It  is  well  seKled  that  if  boand 

the  prupoeed  purchaser  was  wllllnK  to  buy  tbe  at  all   be  was  bound  persooally,  and  Dot  a 

Dotes  at  8  per  cent  If  the  prlDclpal  would  not  ao-  trustee. 

cepitbelesaoffer.aiidhethcrebyloMtheTlgbtto  Tas^tor  v.  DartM,  110  U.  8.  380,  3S6,  337 (SS: 

clBlmthestlpulatodaoDipenaatlonforblBserTloea  163, 166):  DuraU  v.  Oai^,  16  U.  8    3  Wheal 

orjujyoihersum.  45  (4:180);  JBn«  v.  Boicwm,  19  Ala.  «7S- 

I.   Thelawrequtewtliestrlotast  »ood  faHb  upon  An   agent  is  aulhorized   lo   employ   meiM 

~~  suilnble  and  usual  lo  execute  bis  mnodale. 

.  "<;T]^''«''^.'''' «»'»<i?™>«- /<"«<» orpf*'!?"  Whart  Ag.  136;    WiUiamty.  Qetty.  SI  P». 

C»Hft9iNMb,seenal<  toBrown  r.  H'Qran,  ICkGGO.  ta\                  b           .                             «,.».- 

THlaloiiga,  ^M.  knowledge  or  consent, 

AiHotlal.attvnfaQtnttapriJKivaltoriitrtmrdot  R»W^-  SamjM>n,  16  Gray.  898;  Orffiia*. 

orStrt.  or  far  iiri^Kjenw  erccpftoiu  to  rule  that  Fottler,  8  Mo.  App.  688:  Orion  r.  ScofieU.  61 

oiK"t  mtut  obev  fniTructtims.— aee  not*  to  Bell  v.  Wis.  I^. 

Cunningham,  inm.  The  principal  was  bound  lo  tbe  afrat  only 
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for  the  commissioD,  and  the  latter  was  entitled 
to  the  commission. 

Kilboum  v.  Sunderland,  180  U.  8.  506  (32: 
1005);  Blanchard  v.  Jones,  101  Ind.  642;  Ker- 
fort  V.  Hyrtian,  62  111.  612;  Meiryman  v.  David, 
81  m.  404. 

When  the  agent  defrauds  his  principal,  the 
principal  can  recover  only  the  damages  sus- 
tained. 

Me  MiUan  v.  Arthur,  98  N.  Y.  167. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

By  the  judgment  below  the  defendant  in 
error  recovered  the  sum  of  twelve  thousand 
eight  hundred  dollars  as  damages  for  the  al- 
leged breach  of  an  agreement  made  in  March, 
1833,  at  Birmingham,  Alabama,  between  him 
and  H.  F.  De  Bardcleben,  representing  Frank 
L.  Wadsworth,  trustee,  whereby  the  plain- 
tiff was  to  receive  ten  thousand  dollars  if  he 
negotiated  the  sale,  at  a  discount  of  eight 
per  cent  per  annum,  of  five  promissory  notes 
of  one  hundred  thousand  dollars  each,  pay- 
able in  one,  two,  three,  four  and  five  years, 
executed  to  said  trustee  by  the  Pratt  Coal  and 
Coke  Company,  and  secured  by  mortgage 
upon  its  property.  The  proceeds  of  the  notes 
at  that  discount  would  have  been  three  hun- 
dred and  eighty  thousand  dollars. 

The  undisputed  facts  in  ti^e  case  are  as  fol- 
lows :  Adams  went  to  the  City  of  New  York 
for  the  purpose  of  finding  a  purchaser  of  the 
notes.  He  there  offered  them  to  J.  J.  McComb 
at  a  discount  of  8  per  cent  per  annum.  Ac- 
cording to  the  plaintiff's  testimonv,  McComb 
did  not  say  whether  he  would  take  tliem  or 
not,  but  put  his  clerk  to  making  calculations 
in  relation  to  them,  and  left  his  office  to  see  if 
he  could  make  arrangements  to  get  the  money 
in  the  event  he  bought  the  notes.  On  his  re- 
turn, McComb  said  he  would  give  $350,000 
for  them,  and  requested  plaintiff  to  telegraph 
that  offer  to  De  Bardeleben.  Plaintiff  told 
him  that  it  was  useless  to  send  such  a  telegram, 
as  De  Bardeleben  would  not  accept  the  offer. 
McComb  insisting  on  his  offer  being  sent, 
Adams  telegraphed  De  Bardeleben  from  New 
York,  under  date  of  March  27,  1883 :  "I  can 
sell  the  five  notes  with  mortgage  for  three 
hundred  and  fifty  thousand  dollars  cash,  the 
right  of  trustee  to  sell  and  transfer  being  all 
right.  Answer.  ^  It  does  not  appear  at  what 
hour  of  the  day  this  telegram  was  sent,  but 
the  plaintiff  testified  that  just  before  he  left 
McComb,  at  four  o'clock  in  the  afternoon  of 
the  27th  of  March,  1888,  he  asked  him  what 
he  should  do  if  De  Bardeleben  refused  the 
offer  of  $350,000.  McComb  replied  that  "if 
De  Bardeleben  refused  the  offer  of  $350,000 
then  he  would  take  the  notes  at  De  Bardele- 
ben *8  proposition— that  is,  at  eight  per  cent 
per  annum  discount. "  Adams  then  went  from 
New  York  to  Philadelphia;  and  he  testified 
that,  after  leaving  McComb  on  the  afternoon 
of  the  27th  of  March,  he  did  not  see  or  have 
any  communication  with  him  in  relation  to 
the  notes  or  their  sale  or  purchase. 

Under  date  of  March  28th,  1883.  De  Barde- 
leben telemiphed  to  Adams  at  Philadelphia, 
where  the  latter  resided :  **  Cannot  accept  of- 
fer." Adams,  immediately,  on  the  same  day, 
replied    by    telegram    from    Philadelphia: 
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**  Have  made  the  negotiation  on  the  terms  you 
gave  me.  Bring  on  your  papers  with  Smith's 
opinion  on  the  matters  I  mentioned  to  you. 
I>et  me  know  here  when  I  shall  meet  you  in 
New  York. "  On  the  same  day  there  was  sent 
from  New  York,  in  the  name  of  Adams,  this 
telegram  to  De  Bardeleben  :  "Please  answer 
my  telegram  of  yesterday."  In  reference  to 
the  latter  telegram,  which  was  received  bv  De 
Bardeleben  on  the  day  of  its  date,  the  plain- 
tiff was  asked  on  cross-examination  whether 
he  did  not  send  it.  The  bill  of  exceptions 
states :  **  After  some  hesitation  he  said  possi  • 
bly  he  might  have  done  so,  but  had  no  recol- 
lection of  going  back  to  New  York  on  the  28th. 
He  was  then  asked  by  defendant  if  he  had  not 
^iven  McComb  authority  to  send  said  dispatch 
in  his  name;  to  which  he  said,  'Possibly  I 
may  have  done  so,  but  I  have  no  recol  lection 
of  it. '  Upon  further  cross-examination,  he 
said  he  had  not  sent  said  dispatch,  nor  had  he 
any  recollection  that  he  authorized  McComb 
to  send  it  in  his  name. "  He  further  testified, 
on  cross-examination,  that  he  told  McComb 
that  De  Bardeleben,  for  whose  wife  and  chil- 
dren Wadsworth  was  trustee,  **  wanted  money 
very  badly,  and  that  he  wanted  it  as  sqon  as 
possible;  that  he  told  McComb  this  while 
talking  to  him  about  the  sale  of  said  notes. " 
Why  Adams  felt  obliged  to  inform  McComb 
of  his  principal's  urgent  need  for  money  does 
not  appear  from  the  evidence. 

De  Bardeleben  replied,  on  the  29th  of 
March,  to  Adams'  Philadelphia  telegram  of 
the  28th  in  these  words :  "You  are  too  late. 
Have  disposed  of  the  notes.''  Adams  tele- 
graphed to  De  Bardeleben,  under  date  of  the 
80th  :  "  You  are  too  late.  You  gave  me  ex- 
plicit authority  to  sell  at  certain  price,  you  to 
pay  my  commission.  I  wired  you  an  offer  I 
nad  below  price  you  had  named.  You  an- 
swered you  could  not  accept  offer,  but  said 
nothing  about  withdrawal  of  my  authority 
to  self.  I  then  sold  to  J.  J.  McComb,  of 
Dobbs  Ferry,  New  York,  on  terms  authorized 
by  you,  and  you  should  confirm  that  sale 
forthwith.  Answer."  Under  date  of  March 
81,  De  Bardeleben  telegraphed  to  Adams:  [38 
"Your  effort  to  beat  me  down  in  price  has 
lost  you  the  notes;  will  write.''  To  this 
Adams  replied  by  telegram,  under  date  of 
April  2:  "Assumptions  of  your  dispatch 
wholly  unfounded ;  no  effort  to  beat  you 
down ;  reported  you  the  offer  had.  Your 
refusing  the  first  offer  led  me  to  dispose  of 
the  notes  at  your  offer,  which  I  did  and  so 
reported  to  vou. "  The  plaintiff  recei  ved  from 
De  Bardeleben,  two  or  three  days  after  it  was 
written,  the  following  letter,  under  date  of 
March  31 :  "I  telegraphed  you  this  A.  M.  : 
'  Your  effort  to  beat  me  down  in  price  has  lost 
you  the  notes ;  will  write,  * — which  I  now  con- 
firm. When  you  left  me  on  the  hotel  piazza 
you  said  that  if  Gk)v.  Smith  pronounc^  the 

£apers  all  right  you  would  take  one  half  and 
[cComb  the  balance,  you  to  telegraph  me  so 
soon  as  you  got  home.  When  I  received  your 
telegram  offering  me  three  hundred  and  fifty 
thousand  dollars,  I  saw  you  were  trying  to 
make  me  take  as  little  as  you  could,  which 
was  not  in  accordance  with  our  understand- 
ing, so  I  at  once  took  steps  to  sell  to  another 
party,  which  I  have  done.    I  am  very  sorry  it 
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has  turned  out  so.  as  I  expected  to  have  you  in 
my  big  coal  company  that  I  am  now  forming, 
you  to  do  the  financiering  and  I  to  get  the 
property  in  shape,  by  which  each  would  have 
made  quarter  of  a  million  dollars.  I  very 
much  regret  that  it  looks  as  though  we  will 
not  be  interested  together." 

It  should  be  stated  in  this  connection  that 
when  De  Bnrdeleben  received  the  teleeram 
offering  $350,000,  and  the  telegram  of  March 
28  from  New  York,  requesting  an  answer  to 
the  New  York  telegram  of  the  27th,  he  was 
in  conversation  with  Colonel  Ensley,  who 
offered  $880,000  for  the  notes.  The  offer  was 
immediately  accepted.  So  that  the  notes  were 
sold  by  De  JBardeleben  before  he  received  the 
telegram  from  Adams  that  he  had  sold  them 
on  the  terms  originally  named  to  him. 
Touching  the  first  interview  between  Adams 
and  McComb  on  the  27th  in  New  York,  the 
latter,  a  witness  for  the  former,  said :  **  That 
he  was  acquainted  with  the  parties  to  this 
suit ;  that  he  had  known  the  plaintiff,  Theo- 
dore Adams,  for  thirty-five  years ;  that  he  made 
a  contract  with  Adams  in  New  York  City,  on 
the  27th  day  of  March,  1883,  for  the  purchase, 
34]  through  him,  of  five  notes  made  by  the  Pratt 
Coal  and  Coke  Company,  payable  to  Frank 
L.  Wadsworth,  as  trustee,  in  the  sum  of  one 
hundred  thousand  dollars  each;  that  by  the 
terms  of  his  said  contract  with  Adams  he 
(witness)  was  to  take  said  notes  at  eight  per 
cent  per  annum  discount ;  that  the  proposition 
by  Adams  to  sell  witness  said  notes  was  made 
in  his  (witness*)  office.  No.  35  Broadway, 
New  York  City,  on  the  27th  of  March,  1883 ; 
that  he  did  not  accept  the  proposition  imme- 
diately, but  set  his  book-keeper  to  work  on  a 
careful  calculation  as  to  what  the  result 
would  be  to  him  (witness)  on  the  said  notes,  if 
he  purchased  them  on  the  terms  offered,  and  on 
the  supposition  that  he  (witness)  should  bor- 
row|the  money  at  six  per  cent  to  carry  the  trans- 
action ;  that  while  this  calculation  was  be- 
ing made  he  discussed  the  matter  with  Adams 
and  suggested  that  he  (Adams)  should  tele- 
graph an  offer  of  a  lump  sum  of  three  hundred 
and  fifty  thousand  dollars  for  the  five  notes  of 
one  hundred  thousand  dollars  each,  which 
Adams,  after  some  hesitation,  did ;  that  after- 
wards and  before  parting  witness  told  Adams 
that  if  this  offer  was  declined  he  would  take 
the  notes  on  the  terms  offered,  namely,  eight 
per  cent  per  annum  discount,  and  that  in 
either  case  he  (witness)  was  the  purchaser  of 
the  notes ;  that  Adams  told  him  he  was  au- 
thorized to  make  the  sale ;  that  all  this  trans- 
pired in  his  office.  No.  85  Broadway,  New 
York  City,  at  one  interview. " 

The  court  charged  the  jury,  among  other 
things,  that  **  the  plaintiff  was  a  special  agent, 
clothed  with  special  power  to  sell  the  five 
notes  at  a  pfice  specified  bv  De  Bardeleben, 
and  that  if  when  the  plaintiff,  on  March  27, 
1883,  first  offered  to  sell  said  notes  at  said 
specified  price  to  J.  J.  McComb,  the  said  Mc- 
Comb did  not  express  any  acceptance  of  the 
offer,  but  told  plaintiff  to  telegraph  to  said  De 
Bardeleben  a  lump  offer  of  three  hundred  and 
fifty  thousand  dollars,  and  also  told  plaintiff 
that  if  De  Bardeleben  declined  that  offer  he 
(McComb)  would  tf^e  the  notes  at  the  price 
originally    specified     by    De    Barbeleben, 
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amounting  to  three  hundred  and  eighty  thou- 
sand dollars;  if  afterwards,  and  in  the  same 
interview  on  said  March  27,  1888,  said  Mc- 
Comb, in  relation  to  said  five  notes,  told  plain- 
tiff that  if  the  said  offer  of  three  hundred  and 
fifty    thousand    dollars    was    declined,    he  [Sf 
TMcComb)  would  take  the  notes  on  the  tenns 
nrst  offered,  viz.,  eight  per  cent  discount,  and 
that  in  either  case  he  (McComb)  was  the  pur- 
chaser of  the  notes, — all  this  amounted  to  a 
conditional  offer  only  to  take  the  notes  at  the 
specified  price  first  offered,  and  did  not  im- 
pose upon  the  plaintiff  the  duty  or  obligation 
to  communicate  to  his  principal  the  fact  that 
McComb  was  ready  and  willing  to  buy  the 
notes  at  the  said  price  at  whidi  they  were 
first  offered,  amounting  to  three  hundred  and 
eighty  thousand  dollars ;  and  the  failure  of 
plaintiff  to  communicate  that  fact  in  any  man- 
ner to  his  principal  was  not  a  breach  of  his 
duty  nor  bad  faith  in  itself,  as  he  was  only 
a  special  agent  to  sell  at  a  fixed,  specifiea 
price,  and  not  an  agent  to  get  the  best  price  he 
could  obtain."    To  this  charge,  and  to  each 
proposition  contained  in   it,  the  defendant 
duly  excepted.     Among  the  requests  by  de- 
fendant for  instructions  was  one  to  the  effect 
that  if  the  jury  believed  all  the  evidence, 
their  verdict  should  be  in  his  favor.    The 
court  refused  to  so  instruct  the  jury,  and  to 
its  ruling  in  that  respect  the  defendant  ex- 
cepted. 

We  cannot  give  our  assent  to  the  proposi-  i'^' 
tion  that  Adams,  being  a  special  agent  only, 
was  not  guilty  of  a  breach  of  duty  in  with- 
holding from  his  principal  information  of  the 
fact  that  McComb  was  willing  to  take  the 
notes  at  a  discount  of  eight  per  cent  per  an- 
num, that  is,  for  $380,000,  provided  he  could 
not  ^et  them  for  $350,000.  That  fact  came 
to  his  knowledge  before  he  and  McComb  sep- 
arated on  the  27th  of  March,  and  good  faith, 
upon  his  part,  required  that  he  should  at 
once,  with  the  utmost  dispatch,  have  com- 
municated it  to  his  principal,  and  not 
have  permitted  him— pressed  lor  money,  as 
Adams  knew  him  to  be  and  as  he  took  care  to 
inform  McComb  he  was — to  consider  the  offer 
of  $350,000,  in  the  belief  that  that  was  the 
highest  price  his  a^ent  could  obtain  for  the 
notes.  The  agreement  to  pay  the  latter  ten 
thousand  dollars,  if  he  negotiated  a  sale  of 
them  at  a  discount  of  eight  per  cent  per  an- 
num, was  in  consideration  of  his  endeavoring 
to  dispose  of  them  upon  those  terms.  It  was 
a  condition  precedent  to  his  right  to  such 
compensation  that  the  services  he  undertook 
to  render  should  be  faithfully  performed. 
If  his  principal  had  accepted  the  offer  of 
$350,000.  he  would  have  lost  $30,000  bj 
reason  of  the  concealment  or  the  withholding 
by  his  agent  of  the  fact  that  the  party  mak- 
ing the  offer  intended  to  accede  to  the  princi- 
pal's terms  if  he  could  not  do  better.  In 
effect,  Adams  abandoned  the  position  of  agent 
for  De  Bardeleben  to  negotiate  the  notes  mr  a 
specified  sum,  and  practically  co-operated 
with  McComb  in  the  latter's  effort  to  get 
them  at  a  sum  less  than  De  Bardeleben  1^ 
authorized  the  agent  to  accept.  He  conducted 
himself  as  if  he  were  more  interested  in  Mc- 
Comb than  in  his  principal.  We  have  seen 
that  when  he  learned,  on  the  28th,  by  telegnm 
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from  hli  principal,  that  HcO^mb's  offei 

$350,U00was rejected,  beimmediiitetv.oD 
same  day,  telegraphed  from  Philadelphii 
De  Banicleben  that  he  had  negatiabed 
notes  on  the  terms  originally  given  him— I 
Is,  for  (380,000.  As  be  Ustifles  that  be 
Dot,  after  parting  from  McComb  Id  ^ 
York,  in  the  afternoon  of  the  27th,  see  or  h 
any  commuDication  with  the  latter  in  relal 
U>  the  Dotea  or  their  sale  or  purchase.  It  co 
not  be  true  that  he  had.  himfielf.  on  the  2t 
or  before  being  notified  of  the  sale  by  De  I 
delebeo,  negotiated  a  sale  for  $380,1 
unless,  as  stated  by  McComb.  It  vas  uni 
stood  between  him  and  Adama,  before  t 
separated  on  the  27lh,thotMcComb  was  to  t 
the  notes  at  $380,000  If  his  oiler  of  fSSO, 
was  not  accepted  by  De  Bardeleben.  So  t1 
for  every  substantial  purpose,  involving 
Interests  of  the  principal,  the  agent  did  ] 
cisely  what  be  would  have  Aoae  if  be 
expressly,  and  for  compensation,  stipule 
with  HcComb  that,  pending  the  latt 
efforts,  through  the  agent,  to  induce  the  pi 
cipal  to  part  with  the  notes  for  fSSO.OOO, 
would  conceal  from  his  principal  the  ' 
that,  by  remaining  Brm,  he  could  get  $81 
000  from  McComb, 

We  cannot  agree  that  auch  conduct  u 
the  part  of  Adama  was  consistent  with 
duty  he  owed  to  bis  principal  la  virtue 
bia  agency  for  the  sale  of  the  notes, 
abused  the  confidence  reposed  In  him,  . 
Uiereby  lost  the  right  to  claim  the  stipule 
compensation  of  ten  thousand  dollars  or 
other  sum.  8ta  v.  Carpenter,  16  Ohio,  '. 
♦18;  Story  on  Agency.  S  831.  He  can 
complain  of  the  sale  to  Ensley.  fortbereai 
if  there  were  no  other,  that  hii  telegran 
the  37th  gave  no  intimation  of  bis  puri 
to  mabe  further  elTort  to  negotiate  the  ni 
Upon  the  terms  originally  given  him.  On 
contrary,  In  view  of  all  the  circumstam 
De  Bardcbelen  might  not  unreasonnhly  b 
■opposed,  from  tliat  telegram,  tliat  the  o 
of  $350,000  was  the  highest  that  Adams  co 
obtain,  and  that  nothing  better  was  to  be 
pected  from  his  efforts.  Be  that  as  It  m 
we  are  of  opnion  that  Adams  was  not  entil 
to  any  compensation  under  the  contract  u 
whi(^  he  sues,  and  that  the  court  should  h 
to  instructed  the  Jury  in  accordance  with 
defendant's  request.  He  Is  no  more  eutil 
to  compensation  than  a  broker  will  be  entil 
to  commissions  who,  having  undertaker 
I  tell  particutar  property  forthehestprlce  t 
could  be  fairly  obtained  for  it,  becomes,  wi 
out  the  knowledge  of  his  principal,  the  ag 
of  another  to  Ket  It  for  him  at  the  lowest  [ 
■Ible  price.  The  assumption  of  the  la 
position  would  be  a  fraud  upon  the  venc 
who  is  entitled,  in  such  cases,  to  thebenefl 
the  diligence,  zeal  and  disinterested  exert! 
of  the  agent  in  the  execution  of  his  empl 
ment.  The  law  requires  the  strictest  g 
faith  upon  the  part  of  one  occupying  a  n 
tion  of  confidence  to  another.  KiOxmTn 
BunderUnd.  130  D.  S.  605,  B19  [32:  IC 
10101  ;  Story  on  Agency,  gS  81,  all ;  Fm 
vorih  V,  Hemmer,  \  Allen,  494  ;  Bice  v.  W, 
113  Mnss.  133 ;  Scribner  v,  Cotlnr,  40  Mi 
875,  378 ;  SaiHn  t.  CUiTk.  41  Md.  158 ;  Ly 
V.  Faiion,  11  B.  I.  811. 
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rairain  tag  topay  county 

L  In  BD  action  b;  taipa7en  In  liehaU  at  tfaeni' 
selves  and  all  oUiar  tBipBT«i  of  a  county  against 
certain  count]'  omceis  bdiI  balden  of  the  oounty 
bonds,  fur  an  Injunction  loreBtrelD  the  collection 
of  a  tax  tn  pay  Interest  an  the  tundg  ocd  for  ■ 
decree  declariiiB  ttietH>ad8lnva]ld  and  perpetual- 
ly enJolDlOK  tbe  oollectlOD  of  the  principal  or 
interest  of  the  bonds,  in  which  the  m&ln  qu«atJoii 
at  Issue  was  tbe  validity  of  the  bonds,  whlib  were 
■□  amount  tar  beyond  15.000.  tbEa  court  has  Jurts- 
diction:  tba  rule  applicable  to  plalntlCts  each 
claiming'  under  a  separate  and  distlDot  right  la 
not  applicable. 

E.  In  a  suit  to  re«ti«In  the  aolleotlon  of  lazes  al. 
ready  levied  to  pay  Inlereeton  oounty  bonds  and 
any  otber  furlber  levies  by  the  oounty  judee.  In 
wblohBdccree  la  HSkedttdJudgiDg  the  In  validity  of 
the  twDds.  the  BberllF,  who  was  about  to  enforce 
the  oalloctlon.  and  tbe  county  Judge  were  neces- 
sary parties,  as  were  tbe  bondbolden. 

L  Where  an  action  ta  brought  In  a  state  court  lo 
declare  Invalid  a  whole  Issue  of  oounty  bonds  sod 
a  laise  number  of  the  bondholders  reside  iD  tbe 
Btate,  two  of  whom  are  made  defendants,  tlie 
plaintiffs  vUeeiag  Ignorance  as  U  who  the  other 

NoTB.— Afunldpol  honda  ai  affetitd  b|i  change  (n 

Ihsrullnpo/  (he  hftrAist  court  oTaSlate.arlit/cftanpe 
in  Uu  Consfltunon.    Bee  ro(«  to  Hltohell  v.  BurUng- 

M  to  rKoaCloMIItu  of  railroad  hqndi,  see  note  te 
White  T.  Vermont  k  M.  R.  Co.  ISJSl. 

Al  (0  nilM  on  roupofu  ietachtd  front  boMi,  see 
nels  to  KenoibB  v.  Lamson,  IthTSS. 

A.t  to  oiwrdiu  caupont;  rlgliU  of  holders  □/,-  tfftct  of, 
m  bond)  to  Khich  they  art  oJrocAcd,— see  note  to 
Texas  v.  White.  m-.SH. 

.,lt(aniaRdiiniiulo  compel  eltii,  town  or  emmty  to 
levv  tax  to  pav  bonds  or  (nterest  on  iMnds,  see  note 
to  Davenport  v.  United  States,  IfclW. 

Al  to  reeUoli  In  netiottaUe  hnndi  or  seeiirUlisa.  at 
CDldeniie  of  (he  fact  recited  and  at  an  estopixl,  see 
note  to  Uercer  County  v.  Haohett,  IT^MS. 

Al  tomunictp^Uhondi;  reference  to  itatvtt  In.— nee 
note  te  Ogdeo  v.  Daviess  County,  £0:283, 

Al  to  remeval  of  coiucs,  under  Act  of  Wt:  elttaen- 
ihlp.-^ee  note  to  Ileyer  v.  Delaware  B.  Const.  Co. 

AS  to  remooal  bu  ens  0/  noo  or  mart  dtfsndante; 
leparoMeeontroneralei,— see  note  to  Bloauev.  Ander- 
lon,  !9:BM. 

.,4sfaremocatef  Musnto  IZnUed  Slntei  sourts  for 
local  pr^fudlce,  tee  nolei  to  Oalnes  T.  Fuentea.  9:SU; 
JolfcrBon  T.  Driver,  20:807. 

Al  to  remotxit  of  causes  frtm  state  to  federal  eourC, 
where  Untied  Stales  Oo>>«(ltut(an,.^et  o/Con(iren  or 
treaty  comet  in  ipuitUm.  see  note  to  Utile  York 
Hold  Wasb.  k  W.  Co.  v.  Keyes.  SiMt. 

Al  to  etvU  rfghls;  remorol  of  causes,  when  dented, 
~Boe  note  to  Ovil  Rights  Coses,  XI:Sa^ 

Al  to  removal  of  oettons  apotnet  efleers;  Bee.  Stat. 

MS,  au,-see  noU  to  Dans  v.  Booth  Carolina,  St-.Wi. 
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bondholders  are,  and  asking  that  notice  be  giyen 
to  the  unknown  bondholders,  the  action  is  against 
all  the  bondholders  and  is  not  susceptible  of 
dlyi«ion  to  permit  two  bondholders,  nonresidents 
of  the  State,  who  are  allowed  to  be  made  parties 
defendant  and  to  defend,  to  remove  the  cause  to 
the  United  States  circuit  court,  although  the  two 
resident  bondholders  who  are  made  parties  de- 
dine  to  resist  the  plaintiffs*  claim  and  make 
answer  that  thej  have  no  defense. 

[No.  158.] 
Arffued  Jan,  ff ,  £S,  189  L    Ikcided  Feb.  f ,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kentucky  dismissing  a  suit  to  enjoin  the  col- 
lection Ota  tax  levied  to  pay  interest  on  county 
bonds  and  the  making  of  any  further  levy  and 
for  a  decree  declaring  the  bonds  inyalid  and 
enjoining  the  holders  from  collecting  the  same; 
also  from  au  order  denying  a  motion  to  re- 
mand the  case  to  the  state  court.  Beversed 
and  cause  remanded,  uith  directions  to  remand 
it  to  t?ie  state  court. 

190]       Statement  by  Mr.  Chirf  Justice  Fuller: 

Upon  the  27th  of  July,  1885,  several  hun- 
dred taxpayers  of  the  County  of  Muhlen- 
burffh,  Kentucky,  filed  their  bill  of  complaint 
in  the  circuit  court  of  that  county  for  them- 
eelyes  and  others  associated  with  them,  num- 
bering about  twelye  hundred,  as  well  as  ''for 
and  on  behalf  of  all  other  taxpayers  in  the 
said  County  of  Muhlenburgh,  and  for  the 
benefit  likewise  of  said  county, "  against  Tins- 
ley,  the  sheriff,  and  Morton,  the  county  judge, 
of  the  county ;  and  Kittineer,  Younff,  Weir, 
Whi taker,  Newman  and  Mills,  members  of  a 
funding  board,  and  *'any  other  member  of 
the  fundinfi^  board ;  and  Robert  Qlenn,  holder 
of  original  bonds ;  George  D.  Park,  holder 
of  compromise  bonds,  and  all  holders  of  bonds 
issued  to  the  Elizabethtown  and  Paducah 
Railroad  Company  •"  alleging  upon  yarious 
ffrounds  the  inyalidity  of  an  issue  of  bonds 
in  1869,  under  an  Act  of  February  24,  1868, 
to  the  amount  of  $400,000,  in  payment  of  an 
alleged  subscription  of  that  amount  on  behalf 
of  the  county  u>  the  capital  stock  of  the  rail- 
road company,  and  also  of  certain  new  bonds 
issued  in  1878  in  compromise  of  the  former 
bonds*  under  an  Act  of  March  18,  1878,  creat- 
ing a  board  for  the  purpose  of  funding  the 
prior  indebtedness.  The  bill  ayerred  the  leyy 
of  a  tax  to  pay  interest  on  bonds  by  the 
county  judge,  and  that  the  sheriff  was  about 
to  proceed  in  the  collection  thereof,  and  made 
the  sheriff  and  county  judge  parties  defend- 
ant; and  prayed  an  injunction  against  the 

11]  sheriff  from  attempting  to  collect  the  particu- 
lar tax,  and  against  Uie  county  judge  from 
making  any  oraer  or  further  leyy  in  the  prem- 
ises, and  for  a  decree  that  the  original  bonds 
be  declared  inyalid  and  all  holders  thereof 
be  perpetually  enjoined  from  collecting  the 
principal  of  the  bonds  and  the  interest  there- 
on, and  that  a  like  decree  be  made  as  to  the 
bonds  issued  under  the  Funding  Act. 

The  plaintiffs  made  the  members  of  the  fund- 
ing board  and  two  bondholders  residing  in  the 
County  of  Muhlenburgh,  one  holding  an  or- 
iginal bond  or  bonds,  and  one  holding  a  bond 
or  bonds  under  the  Funding  Act,  defendants ; 
and  alleged  that  they  did  not  know  the  other 
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holders  of  the  bonds  and  therefore  could  not 
giye  their  names,  and  asked  for  notice  to  be 

fiyen  to  the  unknown    bondholders  under 
oth  Acts,  and  for  general  relief. 

The  bill  was  sworn  to  on  the  22d  of  July, 
1885,  and  an  order  granting  the  injunction  as 
prayed  was  made  by  the  judge  of  the  Muhlen- 
burgh Circuit  Court  on  the  2Sd,  and  entered 
of  record,  upon  the  filing  of  the  bill.  A 
summons  ana  injunction  issued  and  wers 
served  accordingly.  Notice  was  giyen  by 
counsel  for  defendants,  dated  August  5,  and 
served  August  8  and  10,  that  on  the  12th  of 
August  the  defendants  would  moye  for  an 
order  dissolving  the  injunction,  and  a  motion 
to  that  effect  was  filed,  as  also  a  general 
demurrer  to  the  petition.  On  that  day  an 
order  was  entered,  setting  down  the  motion 
to  dissolve  and  the  demurrer,  for  hearing,  on 
the  14th  of  August,  '^by  consent  of  counsel 
on  both  sides."  On  the  21st  of  Aueust,  the 
application  and  affidavit  of  James  Alexander 
was  presented,  stating  that  *'he  is  one  of  the 
defendants  hereto,  described  generally  as  a 
holder  of  bonds  issued  to  the  JSlizabethtown 
and  Paducah  Railroad  Company ;"  and 

^'that  he  holds  and  owns,  and  so  held  and 
owned  at  the  time  of  the  conunencement  of 
this  action,  nine  bonds  of  the  face  yalue  and 
denomination  of  one  hundred  dollars  each, 
and  one  bond  of  fiye  hundred  dollars,"  to 
which  bonds  interest  coupons  since  March  1, 
1884,  were  attached,  and  he  asked  "to  enter 
his  appearance  and  make  defense  to  this  ac- 
tion." Whereupon  an  order  was  entered  in 
these  words :  **  This  day  came  James  Alexan- 
der and  presented  his  petition  to  be  made  t 
party  defendant  to  this  action  and  to  be  [3M 
allowed  to  make  defense  to  the  same ;  which 
petition  is  ordered  to  be  filed,  and  said  Jamei 
Alexander  is  made  a  party  defendant  to  thii 
action. " 

Simultaneously,  Charles  W.  Trousdwie 
made  a  similar  application,  as  the  holder  of 
$7, 000  of  the  compromise  bonds  of  the  Oountr 
of  Muhlenburgh,  and  a  like  order  waa  entered 
thereon.  On  the  same  day,  Trousdale  and 
Alexander  presented  their  petition  for  a  re- 
moval of  the  cause  to  the  United  States  Cir- 
cuit Court  for  the  District  of  Kentucky,  stat- 
ing :  **  That  the  matter  and  amount  in  dispute 
in  the  above-entitled  suit  and  action  exceeds, 
exclusive  of  costs,  the  sum  or  yalue  of  five 
hundred  dollars  ($500)  ;  that  the  oontroveray 
in  this  suit  is  between  different  citizens  of 
different  States :  that  your  petitioners  were  at 
the  commencement  of  this  action  and  still  are 
citizens  of  the  State  of  Tennessee,  and  the 
plaintiffs,  each  and  all  of  them,  were  then  and 
still  are  citizens  of  the  State  of  Kentucky. 
Your  petitioners  further  state  that  in  this  suit 
and  action  above  mentioned  there  is  a  con- 
troversy which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  de- 
termined as  between  them,  that  is  to  say.  a 
controversy  between  these  petitioners  on  the 
one  side  and  the  said  plaintiffs  on  the  other; 
that  the  defendants  Alexander  Tinsley,  J.  H. 
Morton,  Martin  Kittinger,  Wm.  Toung,  Sam* 
uel  Weir,  A.  E.  Newman  and  J.  £.  Milla^ 
and  each  and  every  one  of  them,  are  minis- 
terial ofiicers  of  the  said  County  of  Muhlen- 
burgh, and  have  no  pecuniary  intcurest  in  thia 
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controversy ;  that  the  defendants  Robert  Qlenn 
and  Qeor^c  D.  Park  refuse  to  make  defense 
to  the  petition,  and  are  acting  in  concert  with 
the  plaintiffs  therein,  and  petitioners  are  the 
only  parties  that  have  any  real  interest  in 
the  controversy  adverse  to  plaintiffs;"  and 
tendering  bona  and  praying  for  the  transfer 
of  the  suit.  They  also  made  a  formal  motion 
for  the  order  of  removal. 

On  the  22d  of  August  the  affidavit  of  Glenn 
and  Park  was  filed,  averring  that "  the^  were 
made  parties  defendant  in  said  cause  without 
their  knowledge  or  consent ;  that  no  collusion 
existed  between  affiants  and  the  plaintiffs  in 
said  cause  before  the  filing  of  their  petition, 
and  no  collusion  exists  now,  and  the  affiants 
are  holders  and  owners  of  the  bonds  of  said 

n  county  in  good  faith,  and  that  the  statement 
alleging  affiants*  collusion,  in  the  petition  for 
a  removal  of  this  cause  to  the  United  States 
circuit  court,  with  the  plaintiffs,  is  not  true  f 
that  their  action  was  **  based  on  their  own 
judgment  as  to  the  justice  of  the  same,  and 
believing  that  the  justice  is  with  the  plain- 
tiffs they  do  not  choose  to  resist  the  plaintiffs' 
claim ;"  and  they  also  severally  answered, 
saying  that  they  had  no  defense  to  make  and 
asking  that  the  motion  to  dissolve  the  injunc- 
tion and  the  demurrer  be  withdrawn,  so  far  as 
they  might  be  parties  thereto. 

Upon  the  same  day  the  affidavit  of  C.  L. 
Horehead  was  filed,  statin jiC  that  he  was  the 
agent  of  the  funding  board,  and,  from  informa- 
tion he  had  obtained  from  his  co-agent,  he 
believed  ""that  a  majority  of  the  new  bonds 
of  said  county  are  owned  and  held  by  citizens 
of  the  State  of  Kentucky  ;"  and  also  the  affi- 
davit of  Louis  Jones,  "  that  he  has  opportunity 
for  knowing  the  professed  owners  of  the  bonds 
of  Muhlenburgh  County,  Ky.,  issued  to  the 
Elizabethtown  and  Paducah  R.  R.  Co.  This 
opportunity  resulted  from  the  fact  that  he  was 
a  member  of  the  Greneral  Assembly  of  Ken- 
tucky, from  which  the  bondholders  aforesaid 
sought  legislation  on  their  behalf,  and  also 
from  the  fact  that  he  was  a  justice  of  the  peace 
of  said  Muhlenburgh  County,  and  was  pro- 
ceeded against  on  behalf  of  said  bondholders 
for  the  purpose  of  compelling  a  levy  to  satisfy 
interest  on  the  said  bonds.  He  states,  from  all 
the  facts,  expressions  and  disclosures  in  their 
affairs,  he  is  satisfied  that  at  that  time  about 
three  fourths  of  the  said  bonds  were  held  and 
owned  by  residents  of  the  State  of  Kentucky, 
and  it  is  his  conviction  now  that  the  owners 
of  the  said  bonds  are,  at  least  to  the  extent 
of  two  thirds,  residents  of  Kentucky.'' 

The  Muhlenburgh  Circuit  Court  entered  an 
order  removing  the  case  to  the  United  States 
circuit  court,  where  a  motion  was  subse- 
quently made  to  remand  and  overruled,  to 
which  ruling  and  judgment  plaintiffs  by 
tlieir  counsel  excepted.  The  injunction  was 
thereupon  dissolved  by  the  circuit  court 
"upon  the  face  of  the  petition  and  exhibits 
filed  therein.  ^  Trousdale  and  Alexander  then 
filed  their  answers,  and,  issues  being  joined, 
the  cause  came  on  upon  the  pleadings  and  an 

I  agreed  statement  of  facts  and  proofs,  and  a 
decree  was  entered  dismissing  the  bill,  and 
the  case  thereupon  brought  to  this  court. 
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Mr,  T.  W.  Brown,  for  appellants: 

The  court  could  not  arrange  the  parties 
according  to  their  real  interest  in  order  to  see 
where  the  real  controversy  was  and  between 
whom. 

Meyer  ^r.  Construction  Co,  100  U.  8.  469  (25: 
598);  Railroad  d  Coal  Co,  y.  Bhitdiford,  78 
U.  S.  11  Wall.  174  (20:180);  Ayres  y.  WiswaU, 
112  U.  8.  191,  192  (28:694). 

Separate  defenses  do  not  make  separate  con- 
troversies, where  all  the  defenses  are  connected 
with  or  grow  out  of  the  same  cause  of  action. 

LouismOe  d  N,  R,  Co.  v.  Ide,  1 14  U.  S.  52 
(29:63);  Hydey.  Ruble,  104  U.  S.  407  (26:823); 
Winchester  y.  Loud,  108  U.  S.  180  (27:677); 
Pirie  y.  Ttedt,  115  U.  S.  41  (29:331). 

Where  there  has  been  a  fixed  and  long-con- 
tinued policy  or  system  acted  on  in  a  State,  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended in  an  Act  to  depart  from  this  policy, 
unless  it  is  so  expressly  declared  or  the  terms 
of  the  Act  are  necessarily  inconsistent  with  the 
general  policy  or  system. 

Oelpcke  y.  Dubuque,  68  U.  S.  1  Wall.  175, 
220,  221  (17:620,  530.  531);  EUiott  County  v. 
Kitchen,  14  Bush.  293. 

The  county  judge  can  lay  no  charge  upon 
the  county,  for  any  purpose,  exceeding  the 
sum  to  which  he  is  restricted  b^  law. 

Harrison  County  Ct.  y.  Smith,  15  B.  Mon. 
166;  Pennington  y.  Woolfolk,  79  Ky.  16;  BotoU 
ing  Oreen  dt  M.  R,  Co,  y.  Warren  County  Ct. 
10  Bush,  711;  Norton  v.  Shelby  County,  118  U. 
S.  425(30:178):  HiU  v.  Memphis,  134  U.  8.  198 
(33:887);  BiseeU  y.  8pHng  VaUey  Tup.  110  U. 
8.  162  (28:105);  Kelley  v.  Milan,  127  U.  8.  139 
(32:77). 

Mr,  D.  M.  Rodmjui*  for  appellees: 

Claims  cannot  be  aggregated  to  give  jurisdic- 
tion, although  all  are  parties  in  the  same 
record. 

Farmers  Loan  <&  T,  Co,  y.  Waterman,  106 
U.  S.  265  (27:115);  Adams  y.  CHttenden,  Id. 
576  (99);  Tuppery.  Wise,  110  U.  8.  898(28:189). 

Only  those  can  appeal  whose  decrees  exceed 
five  thousand  dollars. 

Stewart  v.  Dunham,  115  U.  8.  61  (29:329). 

When  several  creditors  unite  in  a  suit  in 
equity,  each  claiming  a  pro  rata  share  of  com- 
mon property,  each  creditor's  right  to  appeal  de- 
pends upon  his  own  claim. 

C/iatJield  y.  BoyU,  105  U.  8. 281  (26:944):  Bal- 
lard Paving  Co.  v.  Mulford,  100  U.  8.  147  (25: 
591);  Ex  parte  Baltimore  ±  0.  R.  Co.  106  U.  8. 
5  (27:78). 

The  county  was  not  a  party  to  the  record  in 
the  lower  court,  and  it  cannot  be  made  one 
here. 

Payne  v.  Niles,  61 U.  8.  20  How.  219(15:395); 
Bayard  v.  Lombard,  50  U.  8.  9  How.  530  (13: 
245);  Phill.  Prac.  71;  Davis  y.  Gray,  88  U.  S. 
16  Wall.  220  (2U4l)S);0sbomy.  Bank  qf  United 
States,  22  U.  8.  9  Wheat.  797  (6:218). 

Ministerial  officers,  such  as  a  United  States 
marshal,  a  sheriff,  a  county,  state  or  town- 
ship officer,  are  merely  formal  parties  and  do 
not  affect  the  co-defendant's  right  to  removal 

Barter  Twp.  v.  Kernochan,  103  U.  8.  562 
(26:411);  Wade  v.  For^/ian,  29  Fed.  Rep.  754 
Browne  v.  Strode,  9  U.  8.  5  Cranch,  303  (3:108) 
McNutt  y.  Bland,  43  U.  8.  2  How.  10(11:169) 
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WarmUyy,  Wormley,  21  U.  8.  8  Wheat.  422 
(5:651);  FiskY.  Union  Pae.  K  Co.  6  Blalchf. 
802;  Sioux  City  dh  £>,  M.  B,  Co.  v.  Chicago,  M, 
dSt  P.  R  Co.  27  Fed.  Rep.  770;  Degty,  Re- 
moval of  Causes,  124,  g  10  m,  and  Appendix, 
258,  and  cases  cited. 

3941  jfr^  Chief  Justice  FoUer  delivered  the  opin- 
ion of  the  court : 

The  main  question  at  issue  was  the  validity 
of  the  bonds,  and  that  involved  the  levy  and 
collection  of  taxes  for  a  series  of  years  to  pay 
interest  thereon  and  finally  the  principal 
thereof,  and  not  the  mere  restraining  of  the 
tax  for  a  single  year.  The  grievance  com- 
plained of  was  common  to  all  the  plaintiffs 
and  to  all  whom  they  professed  to  represent. 
The  relief  sought  could  not  be  legally  injur- 
ious to  any  of  the  taxpayers  of  the  county, 
as  such,  and  the  interest  of  those  who  did  not 
join  in  or  authorize  the  suit  was  identical 
with  the  interest  of  the  plaintiffs.  The  rule 
applicable  to  plaintiffs  each  claiming  under 
a  separate  and  distinct  riffht,  in  respect  to  a 
separate  and  distinct  liability,  and  that  con- 
tested by  the  adverse  party,  is  not  applicable 
here.  For  although  as  to  the  tax  for  the  par- 
ticular year,  the  injunction  sought  might 
restrain  only  the  amount  levied  against  each, 
that  order  was  but  preliminary,  and  was  not 
the  main  purpose  of  the  bill,  but  onl^  inci- 
dental. The  amount  in  dispute,  in  view  of 
the  main  controversy,  far  exceeded  the  limit 
upon  our  jurisdiction,  and  disposes  of  the 
objection  of  appellees  in  that  regard. 

As  the  plaintiffs  sought  to  restrain  the  col- 
lection of  taxes  already  levied,  and  any  fur- 
ther levies  b^  the  county  judge,  and  also  a  de- 
cree adjudging  the  invalidity  of  the  bonds, 
the  sheriff,  who  was  about  to  enforce  the  col- 
lection, and  the  county  judge  were  necessary 
Earties  to  the  bill  as  framed,  as  were  the 
ondholders,  whose  interests  were  directly 
affected.  There  is  nothing  to  show  that  the 
latter  were  so  numerous  as  to  render  it  impos- 
sible to  bring  them  all  before  the  court,  and 
we  need  not  discuss  the  proper  course  to  be 

395]  pursued  in  such  a  contingency.  The  plain- 
tiffs made  two  of  the  bondholders  residing 
in  Kentucky,  representing,  the  one  the  orifi;i- 
nal,  and  the  other  the  new,  bonds,  parties  de- 
fendant, and  averred  that  they  did  not  know 
the  names  of  the  other  holders  of  the  bonds, 
and  asked  for  notice  to  be  given  to  the  un- 
known bondholders.  Before  that  notice  had 
been  directed  by  the  court,  or  the  names  of 
other  bondholders  had  been  ascertained  and 
steps  taken  to  bring  them  in,  the  two  nonresi- 
dent bondholders  voluntarily  became  parties 
to  the  proceedings,  and  thereupon  the  case 
was  removed  upon  their  application.  And 
while  the  two  Kentucky  bondholders,  on  the 
day  of  the  order  of  removal,  withdrew  the 
motion  to  dissolve  and  the  demurrer,  so  far  as 
they  were  parties  thereto,  and  declared  that 
they  had  no  defense  to  make  to  the  bill,  be- 
cause, as  alleged  in  their  affidavits,  they  be- 
lieved that  the  justice  of  the  cause  was  with 
the  plaintiffs,  and  they  therefore  did  not 
choose  to  resist  in  the  premises,  denying  at 
the  same  time  all  collusion,  yet  this  is  not  a 
controlling  circumstance,  in  view  of  the 
frame  of  the  bill. 


Such  being  the  attitude  of  the  case  we  are 
of  opinion  that  the  motion  to  remand  should 
have  been  granted.  The  removal  was  bad 
under  the  Act  of  March  8,  1875  (18  Stat.  470), 
but  cannot  be  sustained  under  the  first  clauss 
of  the  second  section  of  that  Act,  as  the  ooo- 
troversy  was  not  between  citizens  of  different 
States,  unless  the  parties  could  be  so  arranged 
on  the  opposite  siaes  of  the  matter  in  dispute 
as  to  bring  about  that  result ;  nor,  under  the 
second  clause  of  the  section,  unless  there  ex- 
isted a  separable  controversy  wholly  between 
citizens  of  different  States,  and  which  could 
be  fully  determined  between  them. 

In  Harter  v.  Kemochan,  103  U.  8.  5(fi^ 
566  [26:  411,  412],  this  court  said:  "Disre- 
garding,  as  we  may  do,  the  particular  posi- 
tion, whether  as  complainants  or  defendants, 
assigned  to  the  parties  by  the  draughtsman 
of  the  bill,  it  is  apparent  that  the  sole  matter 
in  dispute  is  the  liability  of  the  township 
upon  the  bonds  described  in  the  bill ;  that 
upon  one  side  of  that  dispute  are  all  of  the 
state,  county  and  township  officers  and  tax- 
payers, who  are  made  parties,  while  upon 
the  other  is  Kemochan,  the  owner  of  the  bondi 
whose  validity  is  questioned  by  this  suit. 
He,  alone,  of  all  the  parties,  is,  in  a  le^  [l 
sense,  interested  in  the  enforcement  of  lia- 
bility upon  the  township.  It  is  therefore  a 
suit  in  which  there  is  a  single  controversy, 
embracing  the  whole  suit,  between  citizens 
of  different  States,  one  side  of  which  is 
represented  alone  by  Kemochan,  a  citizen 
of  Massachusetts,  and  the  other  by  citizens  ol 
Illinois."  There  the  bonds  were  all  owned 
and  held  by  Kemochan,  while  here  they 
are  in  lar^e  part  held  and  owned  by  citizens 
of  Kentucky.  If  this  case  admitted,  then,  of 
so  arranging  the  parties  as  to  put  the  county 
officers  and  taxpayers  on  one  side  of  the  con- 
troversy and  Uie  bondholders  on  the  other, 
still  the  cause  would  not  be  susceptible  of 
removal,  under  the  first  clause. 

Was  there,  then,  a  separable  controveiij 
wholly  between  citizens  of  different  States, 
and  that  a  controversy  which  could  be  wholly 
determined  between  them?  ''The  case,"  said 
Mr.  Chief  Justice  Waite,  in  Framr  ▼.  JenM- 
son,  106  U.  S.  191,  1»4  [27:  181],  ** must  be 
one  capable  of  separation  into  parts  so  that 
in  one  of  the  parts  a  controversy  will  be  pre- 
sented with  citizens  of  one  or  more  States  on 
one  side  and  citizens  of  ether  States  on  the 
other,  which  can  be  fully  determined  without 
the  presence  of  any  of  the  other  parties  to 
the  suit  as  it  has  been  begim. "  Testing  the 
right  of  removal  by  the  case  as  made  by  the 
present  bill,  and  as  it  stood  at  the  time  of  re- 
moval, it  was  a  case  against  all  the  bond- 
holders, in  respect  to  whom  it  was  not  denied 
that  a  large  number  were  citizens  of  Ken- 
tucky, upon  a  cause  of  action  not  susceptible 
of  division. 

The  plaintiffs  were  not  prosecuting  an  ac- 
tion Against  individual  bondholders  for  the 
cancel Tation  of  individual  bonds.  They  were 
attacking  the  validity  of  the  entire  subscrip- 
tion and  seeking  a  decree  which  would  inval- 
idate the  entire  issue.  The  petitioners  were 
out  of  the  jurisdiction,  and  if  they  had  re- 
mained so  would  not  have  been  concluded. 
The  federal  courts  were  open  to  them  for  the 
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pursuit  of  the  remedies  which  the  law  afford- 
ed. When  they  voluDtarilj  submitted  them- 
selves to  the  jurisdiction  of  the  state  court, 
they  became  so  associated  with  the  resident 
bondholders  as  to  render  it  impossible  for 
them  to  contend  that  the  controversy  which 
involved  all  was  separable  as  to  them,  and 
1  that  thev  were  thereby  enabled  to  transfer  the 
particular  suit,  as  it  affected  all  the  defend- 
ants, to  the  circuit  court. 

The  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  remand  it  to  the  stale  court. 


n  BRUNO  BEAUPRE  bt  au.  Plffs,  in  Err.. 

DANIEL  R  N0YE8  bt  al. 
(See  8.  a  Beporter^s  ed.  897-408.) 

Jurisdiction  of  state  judgments— federal  ques- 
tion. 

This  court  wiU  not  entertain  jurisdiction  of  a  state 
judfirment,  where,  beside  the  federal  question 
alleged  to  have  been  decided  by  the  state  court, 
it  proceeded  In  part  upon  another  and  distinct 
ground  not  involving  any  federal  question  and 
sufficient  in  itself  to  maintain  the  judgment  with- 
out reference  to  that  question. 

[No.  160.] 
Argued  and  Submitted  Jan,  23, 1891.    Decided 

Feb,  f ,  1891, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Minnesota  to  review  a  judgment  in  favor 
of  plaintiffs  for  wrongfully  seizins  property 
under  attachments  and  the  wrongful  conver- 
sion of  it  by  defendants  to  their  own  use. 
Affirmed, 

Statement  by  Mr,  Justice  Harlan: 
This  action  was  brought  in  the  District 
Court  of  Ramsey  County,  Minnesota,  by  the 
defendants  in  error,  partners  as  No^es  Bros. 
^  Cutler,  against  the  plaintiffs  in  error, 
partners  as  Beau  pre,  Ecogh  <&  Co. ,  each  firm 
aoing  business  in  the  Citv  of  St.  Paul. 

The  complaint  alleges  that  Charles  Young, 
engaged  in  general  mercantile  business  at 
Forsvth,  in  Custer  County,  Montana,  being 
insolvent,  and  indebted  to  many  persons,— 
Among  others,  to  the  plaintiffs  in  the  sum 
of  $425.71,  and  to  the  aefendants  in  the  sum 
of  $1,080.43,— executed,  on  the  27th  of  April, 
1883,  a  deed  of  assignment  for  the  benefit  of 
his  creditors,  whereby,  and  for  the  purpose 
of  making  euual  provision  for  all  of  them, 
he  transferred  to  C.  A.  Winchester  his  prop- 
erty, real  and  personal,  in  trust  for  his 
creditors ;  that  Winchester  accepted  the  trust, 
qualified  as  assignee,  took  actual  possession 
of  the  property  assigned,  proceeded   in  due 

NOTB.— ^«  to  review,  by  United  States  Supreme 
Cowt,  of  territorial  decisions;  extent  and  matter  of; 
distinction  betioeen  an  appeal  anda  writ  of  error, 
note  to  Miners  Bank  of  Dubuque  v.  Iowa,  13: 


867. 

What  questions  the  United  States  Supreme  Omrt 
vHU  review  on  writ  of  error;  bill  of  exceptions.  See 
notf  to  Parks  v.  Turner,  18:883. 

The  supreme  court  wiU  not  review  the  discretionary 
action  of  the  court  below.    See  note  to  Barrow^  v.  | 
Hill«  14:48. 


form  to  execute  the  trust  and  has  ever  since  .  ^ 
been  such  assignee ;  that  the  deed  was  duly  '  ^^8 J 
recorded  May  1,  18183,  in  the  proper  ofiSce ; 
that  the  property  so  transferred  was  worth 
$6,000,  and  consisted,  among  other  things, 
of  a  stock  of  general  merchandise,  books, 
book  accounts,  etc.  ;  that  of  said  assignment 
the  plaintiffs  were  notified  b^  Winchester  as 
soon  as  he  had  taken  possession  of  the  prop- 
erty under  the  deed  of  assignment,  and  de- 
fendants assented  thereto;  that  afterwards, 
on  and  between  May  1,  1883,  and  January  2, 
1884,  Winchester,  as  such  assignee,  and  not 
otherwise,  with  the  consent  oi  all  the  cred- 
itors, especially  of  the  defendants,  carried 
on  business  at  Forsvth,  purchasing  large 
amounts  of  goods  ana  merchandise  as  such 
assignee,  and  placing  the  same  in  the  store 
building,  previously  occupied  by  Young  at 
Forsyth,  with  the  goods  transferred  by  said 
deed  of  assignment ;  that  Winchester  contin- 
ued until  January  2,  1884,  to  sell  both  the 
original  stock  and  the  new  snoods  so  pur- 
chased, and  applied  the  prbceeus  tliereof,  not 
required  to  meet  the  expenses  of  the  assign- 
ment, to  the  payment  as  fast  as  possible  of 
Young's  creditors  and  of  the  debts  incurred 
bv  the  assignee;  that  the  new  goods  were 
oDtained  solely  to  enable  the  assignee  to  dis- 
pose of  all  the  property  to  the  best  advantage 
and  were  paid  for  out  of  the  proceeds  of  the 
trust  property  as  well  as  from  the  proceeds 
of  the  new  goods  purchased ;  that  the  de-- 
fendants  were  paid  as  well  on  account  of 
their  claims  against  Young  as  for  the  goods 
purchased  from  them  by  the  assignee,  out  of 
the  proceeds  of  both  the  old  and  new  stock  ; 
and  that  the  defendants  knew  of  all  these 
matters  and  consented  thereto. 

It  also  alleges  that,  on  the  2d  of  January, 
1884,  the  defendants  caused  two  actions  to 
be  commenced  in  the  District  Court  for  Custer 
County,  Territory  of  Montana,  one  against 
Youn^  and  the  other  against  Young  and 
Winchester,  the  first  to  recover  $683.71  (the 
balance  claimed  to  be  due  them  from  Younff 
on  his  original  indebtedness  to  them),  and 
the  second  to  recover  $931.44,  as  the  balance 
due  them  from  Young  and  Winchester  for 
merchandise  sold  and  delivered  by  the  de- 
fendants between  the  date  of  the  assignment 
and  the  commencement  of  those  actions ;  that 
the^  caused  attachments  to  be  issued  in  such 
actions  against  the  property  of  Young,  and 
of  Young  and  Winchester,  respectively,  [300 
under  which,  by  the  direction  of  the  defend- 
ants herein,  the  stock  of  merchandise,  in  the 
possession  of  Winchester  as  aforesaid,  waa 
seized  and  taken  possession  of  by  the  officer 
serving  the  attachments ;  that  said  property 
was  of  the  value  of  $6,000;  that  afterwards, 
January  15,  1884,  Winchester,  as  such  as- 
signee, sold  and  conveyed  to  the  plaintiffs 
herein  the  property  so  attached,  which  writ- 
ing was  duly  recorded  on  the  day  of  its  date; 
and  that  the  plaintiffs  by  such  sale  and  con- 
vevance  became  the  owners  of  said  propertv. 

The  complaint  further  alleged  that  tLe 
plaintiffs  purchased  the  property  for  tlie  sole 
purpose  of  preserving  it  from  sacrifice  by 
sale  under  the  uttuchmcnts,  and  that  it  might 
be  applied  to  the  purposes  and  objects  of  the 
trust,  and   for   the   benefit,  sliaro  and  share 
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alike,  of  all  the  creditors  of  Young  and  of 
Winchester,  as  assignee;  that  the  officer 
having  the  attachments  refused,  upon  the 
demand  of  the  plaintiffs,  and  under  the 
order  of  the  defendants,  to  deliver  the  at- 
tached property  to  them ;  that  a  like  demand 
was  made  upon  the  defendants,  but  they 
refused  to  surrender  it,  and  have  wrongfully 
converted  all  of  it  to  their  own  use  and  bene- 
fit, to  the  damage  of  plaintiffs  in  the  sum  of 
$6, 000 ;  and  that  the  total  value  of  the  mer- 
chandise sold  by  the  defendants  to  Winches- 
ter, as  assignee,  was  $2,675,  on  which  he 
had  paid  $1,748.86. 

The  prayer  of  the  plaintiff  is  for  a  judg- 
ment for  $6,000,  the  value  of  the  property, 
with  interest,  and  $1,500  damages. 

The  answer  alleges  that  while  the  defend- 
ants supposed  from  the  representations  made 
to  them  by  Youne  and  Winchester  that  an 
assignment  had  been  made  by  Youn^  to 
Winchester,  in  good  faith,  for  the  benefit  of 
their  creditors  without  preference,  and  while 
they  had  sold  goods  to  Winchester  in  thf".  be- 
lief that  he  ordered  and  procured  them  merely 
to  facilitate  his  disposal  of  the  goods  ac- 
quired by  him  under  the  alleged  assignment, 
thcj  subsequently  ascertained  that  no  valid 
assignment  had  oeen  made ;  that  the  ^oods, 
80  pretended  to  be  assigned,  remained  in  the 
actual  possession  of  Young,  and  never  were 
delivered  to  Winchester ;  that  the  allej^ed  as- 
signment was  a  mere  deviceto  hinder  ioung*s 
|40O]  creditors  from  collecting  their  debts  by  legal 
process ;  and  that  the  whole  arrangement  was 
a  trick,  upon  the  part  of  Young,  to  continue 
in  the  control  of  the  goods,  tlirough  Win- 
chester, who  was  only  his  clerk,  and  to  so 
manage  his  business  that  he  could  pay  out 
of  the  proceeds  of  the  trust  property  and  out 
of  the  new  ^oods  procured  by  him  in  the 
name  of  Winchester  such  creditors  as  he 
chose  to  pay,  and  to  delay  and  defraud  others, 
including  the  defendants. 

The  answer  avers  that  the  alleged  deed  of 
assignment  was  fraudulent  and  void  under 
the  Statutes  of  the  Territory  of  Montana,  in 
force  in  1888,  when  the  deed  was  made. 
Those  Statutes  provided  :  ''§165.  All  deeds 
of  gift,  all  conveyances  ana  transfers  or  as- 
signments, verbal  or  written,  of  goods,  chat- 
tels or  things  in  action,  made  in  trust  for 
the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  crSitors,  exist- 
ing or  subsequent,  of  such  person."  **§  169. 
Every  sale  made  by  a  venaor  of  goods  and 
chattels  in  his  possession  or  under  his  con- 
trol, and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  acccompanied 
by  the  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  pos- 
session, of  the  things  sold  and  assigned,  snail 
be  conclusive  evidence  of  fraud  as  against 
the  creditors  of  the  vendor  or  the  person 
making  such  assignment  or  subsequent  pur- 
chasers in  good  faith.  §  170.  The  term 
'creditors, '  as  used  in  the  last  section,  shall 
be  construed  to  include  all  persons  who  shall 
be  creditors  of  the  vendor  or  assignor  at  any 
time  while  such  goods  and  chattels  shall  re- 
main in  his  possession  or  under  his  control.'' 
**§  172.  Every  conveyance  or  assignment, 
in  writing  or  otherwise,  of  any  estate  or  in- 
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I  terest  in  lands  or  in  goods  in  action,  or  of 
the  rents  or  profits  thereof,  made  with  intent 
to  hinder,  delay  or  defraud  creditors  or  other 
persons  of  their  lawful  suits,  damages,  for- 
leitures,  debts  or  demands,  and  any  bond  or 
other  evidences  of  debt  given,  suits  com- 
menced, decrees  or  judgment  suffered,  with 
the  like  intent  as  against  the  person  hindered, 
delayed  or  defrauded,  shall  be  void."  Lawi 
Montana  1879,  pp.  486,  487. 

The  answer  averred  that  under  these  cir-  [i 
cumstances,  and  in  conformity  with  these 
statutory  provisions,  the  above  actions  were 
brought  in  Montana  by  the  present  defend- 
ants. In  those  actions  Young  and  Winches- 
ter appeared,  and  such  proceedings  were 
had  therein  that  judgment  was  rendered 
against  Young  in  the  action  against  him 
for  $1,024.98,  and  against  Winchester  in  ttie 
other  action  for  $1,995.35.  The  attached 
property  was  sold  under  executions  on  those 
judgments  for  $676.90,  which  is  alleged  to 
have  been  their  full  value. 

There  was  a  verdict  in  the  present  action 
in  favor  of  the  plaintiffs.  The  case  has  beea 
twice  before  the  Supreme  Court  of  Minne- 
sota, first  upon  appeal  from  the  order  over- 
ruling a  demurrer  to  the  complaint  (33  Minn. 
496),  where  the  complaint  was  adjudged  to 
be  sufficient  in  law,  and  then  upon  appeal 
from  the  final  judgment.     86  Minn.  49. 

Mr,  I«  V.  D.  Heard  for  plaintiffs  in  error. 
Mr,  C.  K.  Davis  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinioa 
of  the  court : 

The  contention  of  plaintiffs  in  error  it 
that,  by  the  Statutes  of  the  Territory  of 
Montana,  above  quoted,  the  alleged  assign- 
ment by  Young  to  Winchester  was  conclu- 
sively fraudulent  as  to  them,  for  the  want  of 
the  immediate  delivery,  followed  by  an  ac- 
tual and  continued  change  of  possession,  of 
the  goods  assigned ;  that  their  right  to  so 
treat  the  assignment,  although  such  right 
was  specially  set  up  and  claim&d,  was  de- 
nied ;  and  that,  consequently,  they  were  de- 
nied a  right  arising  under  an  authority  ex- 
ercised under  the  United  States.  Whether 
the  state  court  so  interpreted  the  Territorial 
Statute  as  to  deny  such  right  to  the  plain- 
tiffs in  error,  we  need  not  inquire,  for  it  pro- 
ceeded, in  part,  upon  another  and  distinct 
ground,  not  involving  any  federal  Question, 
and  sufficient,  in  itself,  to  maintain  tne  judg- 
ment, without  reference  to  that  question. 
That  ground  is,  that  there  was  evidence  tend- 
ing to  show  that  the  defendants  acquiesced  [If 
in  and  assented  to  all  that  was  done,  and 
waived  any  irregularity  in  the  mode  in  which 
the  assignee  conducted  the  business:  and 
that  the  question  whether  the  defendants  so 
acquiesced  and  assented  with  knowledge  of 
all  the  facts,  and  thereby  waived  their  right 
to  treat  the  assignment'  as  fraudulent,  was 
propHjrly  submitted  to  the  jury.  The  stale 
court  evidently  intended  to  hold  that,  even 
if  the  assignment  was  originally  fraudulent, 
as  against  the  creditors,  by  reason  of  Young 
remaining  in  the  store  as  clerk  for  Winches- 
ter, and  assisting  the  latter  in  carrying  on 
the  business,  it  was  competent  for  the  pTain- 
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tififs  in  error  to  waive  the  fraud  and  treat  the  of  prohibition,  in  respect  to  the  District  Court  of 

assignment  as  valid   for   all   the    purposes  the  United  States  for  the  District  of  Alaska. 

specified  in  it.    That  view  does  not  involve 

a  federal  question.     Whether  sound  or  not,  Argued  Jan,  t7, 28, 1891.    Beaded  Feb,  2, 1891, 

we  do  not  inquire.    It  is  broad  enough,  in 

itself,  to  support  the  final  judgment,  without  ItCOTION  for  leave  to  file  a  petition  and  sug- 

reference  to  the  federal  question,  and  for  that  ITL  gestion  for  a  writ  of  prohibition  to  prevent 

reason  the  judgment  mtut  be  afflrmed.  the  District  Court  of  the  United  States  for  the 

The  case  of  Beaujrre  v.  Nayes,  No.  169,  is  ^^^^^  ^IJi^l^^^A^^^  t^ll^'&}^V'^t 

the  same  case,  in  ^pect  to  the  issues  and  ^!^°5a  £.h^nf ^^^ 

facts,  as  the  above  case     It  is  a  writ  of  er-  tioner's schooner  'W.  P.  Sayward.      Gi-anied, 

TOT  to  review  the  iudirment  of  the  Sunreme  ^^^  petition  was  presented  and  the  moUon 

oL^  S  Jhr  QtatJoffl?^?nl  ?L^rHor  of  th!  ^adc  for  Icavc  to  file  the  same  by  Mr.  Joseph 

Court  of  the  State  affirming  the  order  of  the  ^  ^^             January  12. 1891.    The  petiUbn 

court  of  original  jurisdiction  refusing  a  new  „lJv-  JJoi^-                                      iAjuMui* 

trial   In  the   above  action.    This  writ  was  ^" "  loiiows: 

sued  out  upon  the  theory  that  the  denial  of  a  t,m^  ^,^  rj^^^„%u  4\m  nhi^  7«..«.-..  ^-.^  j-.. 

new  trial  might  be  regaVded  as  a  final  judg-  ^^f^/C^'./^^^^ 

ment  of  the  state  court  within  the  meaning  %Ti^^Ty        ^^VrtiM  Court  of  ths 

of  the  Act  of  Congress.    But.  clearly,    this  ,«/^                     rm.            n          r^ 

court  has  no  iuri^icti on  to  review  such  an  Comes    now.   Thomas    Henry  Cooper,  a 

^Ir      n^  .^r^^M^iJ^^jZ^  British  subject,  and  gives  this  Honorable  Court 

2i!L..w^iii                           i^Pmt^^t  to  understand  indb?  informed: 

Vwrtfore  be  dienuseed,  ..^j^^^  whereas,  by  the  law  of  nations,  the 

— -  municipal  laws  of  a  country  have  no  extrater- 

^^^*^,-«.««  ^    «««^.r««.    «.^    .     -  ri tonal  force  and  cannot  operate  on  foreign 

PRENTISS  D.  CHENEY,  Plff.  %n  Err,,  vessels  on  the  high  seas,  and  it  is  legally  im- 

^*  possible,  under  the  public  law,  for  a  foreign 

THOMAS  HUGHES  bt  ai..  vessel  to  commit  a  breach  of  municipal  law  be- 

^    ^  ^  ^           .         ^  yond  the  limits  of  the  territorial  jurisdiction  of 

(See  a.  C  Reporter's  ed.  408.)  {l,e  law-making  State; 

TrarscHpt  of  reeordr-^motianfor  toithdrawaX  of  !'^^^  whereas  the  seizure  of  a  foreign  ves- 

^Iffnied.  sel  beyond  the  limits  of  the  municipal  terri- 
torial  jurisdiction  for  breach  of   municipal 

The  court  denies  the  motion  of  plaintiff  in  error  to  regulations  is  not  warranted  by  the  law  of  na- 

withdraw  the  transcript  of  the  record  from  the  tions,  and  such  seizure  caunot  give  jurisdiction 

flies  of  this  court.  to  the  courts  of  the  oflfended  country,  least  of 

a  ^  -^  ji  T      m  Ji«?'  ^**.j  J  r      ««  ,f««-  ^  where  the  allcg^  act  was  committed  by 

EubmiUed  Jan,  5, 1891.    Veadtd  Jan.  12,1891,  the  foreign  vessel  at  the  place  of  seizure  be- 

Iiwr  T:<T^T^i-.-n  .   .x.    r^i      *.  ^          m  ^x^    ^  *    ^  youd  thc  municipsl  territorial  jurisdlctiou; 

N  ERROR  to  the  Circuit  Court  of  the  United  *.And  whereas,  by  the  hiw  of  nations,  a 

States  for  the  District  of  Minnesota.  British  vessel  sailing  on  the  high  seas  is  not 

On  motion  for  leave  to  withdraw  the  tran-  subject  to  any  municipal  law  except  that  of 

■cript  of  the  record  of  the  court  below,  a  mo-  Qreat  Britain;  and  by  the  said  law  of  nations 

tion  to  dismiss  at  the  cost  of  the  plaintiff  in  ^  British  ship  so  sailing  on  the  high  seas  ought 

error  Demg  also  filwi.    Dented,  not  to  be  arrested,  seized,  attached  or  detained     [*0. 

Mr,  WiUiam  A,  McKenney,  for  plain-  under  color  of  any  law  of  the  United  Ststes; 

tiff  m  error,  for  motion.  ..^nd  whereas,  by  the  laws  of  the  United 

No  counsel  for  defendanU  in  error.  giates,  as  well  as  by  the  law  of  nations,  the  dis- 

FuUer   Oh  J  *  ^"^^  courts  of  the  United  States  have  not  and 

The  writ  of  error  in  this  case  waa  diRmljwpd  ®"«^^  °^'  ^  entertain  jurisdiction  or  hold  plea 

fctr  nininHff  ^n  ^^r  «n  tL  ^fh^  To^,l!l^  of  su  alleged  breach  upon  the  high  seas  of  the 

aLttl  Jm/t^«  r  mntin™  l«Ha  7^  municipaflaws  of  the  United  States  by  the 

and  at  tue  same  time  a  motion  was  made  on  ^„,.i„  „„  j  «„_  «»  »  t>^>i.i,  .~...i  —i  ^_ 

bir  behalf  for  leave  to  withdraw  the  transcript  **P'^'°  *°^4*'^'^.**L  *  ^!?"*''  ^f^'-  T  ^l 

of  record  heretofore  filed  herein.    The  traS-  !22^r«„°*^hl"hf^ril'i  VL!,.f^hL*,2,^??fr 

Kiripthas  become  a  part  of  the  records  of  this  "^^  Z^»X^^J^t^  li?h?n  t?^  .^f/lfli 

court,  which  we  cinnot  permit  to  be  muti-  ,7"^*  ^"^  K^ '  •''X/?'**   * ""  5  *''*  temtonal 

htted  or  destroyed     Its  eontenta  are  accesaihle  """*'  *»'  ""^  jurisdiction  of  said  courts; 

he^and  t^'^Snal  «corf  «m^^  ^^^^r.  i^VX-'w'i^ttwVnV^'^.tet^^^t/a/,} 

cuit  court.    If  information  U  desired,  either  3!!I\«  ^^"fli5,'^lTt!^°  l^a  ?hJV^^^ 

source  may  be  resorted  to.  P*"?'**  S'  <''*»'  ^"'*.'°  f't  ^^^  United  Staiea 

77,^  «.y><iv.»  .-.  j^i^  profound  peace  and  fnendsh  p,  which  relationa 

Tht  motion  u  dented.  v^  ^^^  v^^  friendship  had  happily  subsisted 

for  nearly  three  quarters  of  a  century  before 

said  ninth  day  of  July.  1887,  and  still  endure 

Ex  parte :  to  the  great  comfort  and  happiness  of  two  kin- 

In  the  Matter  of  THOMAS  HENRY  COOP-  d^^  peoples; 

ER,   Petitioner  "And  wheress.  on  the  said  ninth  day  of  July, 

1887,  the  schooner  'W.  P.  Sayward.'^ a  British 

(See  8.  a  Reporter's  ed.  40M14.)  vessel,  duly  registered  and  documented  as  such, 

ProHitntion^un^iction  o^  Alaska  courU.  fL\^:lll ^%mrcXJiX^^^:''^ 

The  Supreme  Court  of  the  United  States  has  Juris-  Canada,  and  commanded  by  one  (Jeorge  R. 

diction,  under  Be  v.  Stat,  1688,  to  proceed,  by  way  Ferry,  a  British  subject,  as  captain  and  master 
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thereof,  was  lawfully  and  peaceably  sailing  on 
the  high  seas,  to  wii:  in  latitude  64  degrees  48 
minutes  north,  longitude  167  degrees  51  min- 
utes west,  fifty-nine  miles  from  any  land  what- 
soever, and  then  being  fifty-nine  miles  north- 
west from  Cape  Cheerful,  Oonalaska  Island, 
upon  waters  between  Oonidaska  and  Prybyloff 
Islands  in  Behring's  Sea,  as  more  fully  appears 
by  the  chart  in  the  record  of  the  proceeoings 
of  the  District  Court  of  the  United  States  m 
and  for  the  Territory  of  Alaska  hereinafter  re- 
ferred to 

''And  whereas,  said  schooner  was  at  said 
time  and  place  unlawfully  and  forcibly  seized 
and  arrested  by  an  armea  vessel  of  the  United 
States  revenue  marine,  to  wit,  the  U.  S.  Rev. 
Cutter  'Rush,'  cruising  under  instructions  of 
the  Secretary  of  the  Treasury  of  the  United 
States  for  the  sole  purpose  of  enforcing  the 

gOO]  municipal  law  of  the  United  States,  and  the 
aaid  British  schooner  was  thereupon  unlaw- 
fully, wrongfully  and  forcibly  detained  and 
seized,  and  was  by  force  taken  by  the  said 
•Rush'  to  the  Port  of  Sitka,  in  the  Territory 
of  Alaska,  United  States  of  America,  and  with- 
in the  Territory  of  Alaska  and  the  waters  there- 
of and  within  the  dominion  of  the  United  States 
in  Behring's  Sea; 

"And  whereas,  the  said  British  schooner 
being  as  aforesaid  so  unlawfully,  wrongfully 
and  forcibly  seized  on  the  hi^h  seas  and  with- 
out the  limits  of  Alaska  Territory  or  the  waters 
thereof,  and  being  so  unlawfully,  wrongfully 
and  forcibly  brought  within  the  limits  of 
Alaska  Territory  and  the  waters  thereof;  never- 
theless a  certain  M.  D.  Ball,  an  attorney  of  the 
United  States  for  the  District  of  Alaska,  not 
ignorant  of  the  premises,  but  unmindful  of  the 
dangler  of  disturbing  the  peace  and  harmony 
subsisting  between  the  United  States  and  Great 
Britain,  old  byprocess  out  of  the  District  Court 
of  the  United  States  in  and  for  the  District  of 
Alaska,  attach  and  arrest  the  said  schooner 
*W.  P.  Say  ward,'  so  as  aforesaid  wrongfully 
•eized  while  lawfully  sailing  on  the  high  seas 
under  the  protection  of  the  law  of  nations,  and 
«o  as  aforesaid  wrongfully  and  forcibly  brought 
withhi  the  said  Port  of  Sitka  in  the  Territory 
of  Alaska,  and  before  the  Jud^  of  the  said 
district  court,  contrary  to  the  said  laws  of  na- 
tions and  the  laws  of  the  United  States,  did 
unjustly  draw  in  plea  to  answer  a  certain  libel 
by  him,  the  said  M.  D.  Ball,  against  the  said 
schooner,  her  tackle,  apparel,  boats,  car^  and 
furniture  exhibited  and  promoted,  craftily  and 
subtilely  therein  alleging  and  articulating  that 
the  saia  schooner  '  W.  P.  Sayward,'  her  tackle, 
apparel,  boats,  cargo  and  furniture,  were  seized 
on  the  ninth  day  of  July,  1887,  within  the  lim- 
its of  Alaska  Territory,  and  in  the  waters  there- 
of, and  within  the  civil  and  judicial  District  of 
Alaska,  to  wit,  within  the  waters  of  that  por- 
tion of  Behring's  Sea  belonging  to  the  United 
States  and  said  district,  and  that  all  said  prop- 
erty was  then  and  there  seized  as  forfeited  to 
the  United  States  for  the  following  causes: 
That  the  said  vessel  and  her  captain,  officers 
and  crew  were  then  and  there  found  engaged 
in  killing  fur  seal  within  the  limits  of  Alaska 
TcrritoiT  and  in  the  said  waters  thereof  in  vio- 
laiioo  of  section  nineteen  hundred  and  fifty-six 

1^7]  of  the  Revised  Statutes  of  the  United  States, 
and  that  on  said  ninth  day  of  July,  1887, 
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George  R.  Ferry  and  certain  other  persons 
whose  names  were  to  the  said  attorney  un- 
known, who  were  then  and  there  engaged  on 
board  said  schooner  'W.  P.  Sayward,'  as  sea* 
men  and  seal  hunters,  did,  under  the  direction 
and  by  the  authority  of  George  R.  Ferry,  then 
and  there  master  of  said  schooner,  engage  in 
killing  and  did  kill  in  the  Territory  and  Dis- 
trict of  Alaska  and  in  the  waters  thereof,  thirty 
fur  seals  in  violation  of  section  1956  of  the  Re- 
vised Statutes  of  the  United  States  in  such 
cases  made  and  provided;  without  this,  how- 
ever, and  the  said  M.  D.  Ball  not  in  any  way 
alleging  or  articulating,  that  the  said  seizure 
was  made,  or  the  said  killing  of  seal  was  done, 
within  any  river  or  bay  of  the  United  States, 
or  within  a  marine  lea&rue  of  the  coast  of  any 
portion  of  the  mainland,  or  any  island  l)elong- 
mg  to  the  United  States,  or  that  the  said  vessel 
and  her  master  and  crew  were  subject  to  the 
laws  of  the  United  States  sailing  upon  the  high 
seas,  or  that  any  portion  of  the  high  seas  be- 
yond a  marine  league  from  the  coasts  of  the 
mainland  or  adjacent  islands  was  within  the 
jurisdiction  of  the  United  States; 

"And  whereas,  a  demurrer  by  claimant  filed 
on  the  fifteenth  day  of  September,  1887,  alleg 
ing  the  insufficiency  of  the  libel,  was  overrule 
by  the  court  on  the  said  fifteenth  day  of  Sep 
tember,  1887,  and  thereafter  the  claimant  filed 
his  answer  specifically  denying  the  allegatiooi 
of  the  libel  that  the  seizure  aforesaid  was  made 
within  the  waters  of  Alaska  Territory,  or  with- 
in the  civil  and  judicial  District  of  Alaska,  oi 
in  any  portion  of  Behring's  Sea  belon^g  to 
the  United  States,  and  specifically  denying  the 
allegations  of  the  libel  that  the  said  vessel,  her 
captain,  officers  and  crew,  were  then  and  there 
found  engaged  in  killing  fur  seal  within  the 
limits  of  Alaska  Territory,  or  in  the  waters 
thereof,  or  that  any  of  them  did  kill  any  fur 
seal  therein: 

"And  whereas,  at  the  trial  of  said  cause,  the 
libelant,  through  its  witnesses,  by  it  called  in 
that  behalf,  to  wit,  the  captain  and  ofl^cers  of 
the  'Rush,'  did  make  plain  and  clear  to  the 
court  what  was  not  clearly  disclosed  in  the 
libel,  that  is  to  say,  the  place  of  the  alleged 
offense,  and  the  place  of  said  seizure;  and  did  l^ 
support  the  averments  of  the  claimant's  an- 
swer, and  by  its  evidence  so  offered  in  its  be- 
half and  nut  gainsaid  in  any  way,  did  show 
that  the  place  of  the  alleged  killing  of  seal 
was  without  the  limits  of  Alaska  Territory  or 
the  waters  thereof,  and  that  the  said  seizure 
was  not  made,  nor  said  killing  of  seal  done, 
within  the  waters  of  Alaska  Territory,  or  with- 
in the  civil  and  judicial  District  of  Alaska,  or  in 
any  portion  of  Behring's  Sea  belonging  to  the 
United  States,  but  that  the  place  of  the  alleged 
offense,  and  the  place  of  said  seizure,  was  up- 
on the  high  seas,  to  wit:  in  latitude  54*  43^ 
north,  and  longitude  167*  51'  west,  fifty-nine 
miles  distant  from  any  land  whatsoever,  and 
fifty-nine  miles  northwest  from  Cape  Cheerful, 
Oonalaska  Island,  upon  waters  between  Oona* 
laska  and  Prybyloff  Islands  in  Behring's  Sea, 
which  said  testimony  for  libelant,  as  to  place 
of  seizure  and  place  of  alleged  offense,  was 
supported  by  that  of  the  claimant,  so  that  the 
judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Alaska  was  fully  in- 
formed that  the  seizure  bad  been  made  and 
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the  said  killing  of  seal  done  od  the  high  seas 
without  the  limits  of  Alaska  Territory  or  t]ie 
waters  thereof,  and  that  said  vessel  was  brought 
by  force  within  the  jurisdiction  of  said  court, 
and  that  therefore,  under  the  laws  of  nations 
and  under  the  laws  of  the  Uniled  States,  he 
had,  and  could  have,  no  jurisdiction  of  the  al- 
leged offense  or  of  the  vessel  so  as  aforesaid 
unlawfully,  wron^^ully  and  tortiously  seized 
without  the  jurisdiction  of  the  United  States 
and  of  the  court,  and  so  wrongfully  and  by 
force  brought  within  the  jurisdiction  of  the 
United  States  and  of  the  court,  yet  neverthe- 
less, being  so  fully  advised,  said  jud^  of  the 
District  Court  of  Alaska  aforesaid  did,  on  the 
nineteenth  day  of  September.  1887,  in  con- 
tempt of  the  authority  of  the  United  States,  in 
violation  of  the  laws  of  the  United  States  and 
of  the  laws  of  nations,  and  to  the  great  danger 
of  the  friendly  relations  happily  subsisting  be- 
tween Great  Britain  and  the  United  Stales,  as- 
sert and  attempt  to  exercise  jurisdiction  over 
the  said  vessel,  the  same  being  the  vessel  of  a 
friendly  nation  at  peace  with  the  United  Slates, 
knowing  the  sauie  to  have  been  unlawfully 
seized  on  the  high  seas  without  the  jurisdiction 
of  the  United  States,  and  knowing  the  place 
of  the  alleged  offense  against  a  statute  of  the 
United  States  to  be  alleged  and  proved  to  be 
the  same  place  as  the  place  of  seizure,  that  is 
to  sav,  the  high  seas  without  the  limits  of  the 
Territory  of  Alaska  or  the  waters  thereof,  and 
without  the  jurisdiction  of  the  United  States, 
~all  this  the  said  district  judge  well  knowing, 
he  did  find  as  fact  the  killing  of  fur  seal  on 
the  ninth  day  of  Juljr,  lb87,  by  the  captain  and 
crew  of  the  aforesaid  British  vessel,  the  *W. 
P.  Sayward,'  at  the  said  place  of  seizure  as 
aforesaid,  and  did  find  as  conclusion  of  law 
that  such  killing  at  such  place  on  the  high 
seas,  to  wit.  at  the  said  place  of  seizure  in  lati- 
tude 54°  43'  north  and  longitude  167'  51'  west, 
and  fifty-nine  miles  from  any  lands  whatso- 
ever and  fifty-nine  miles  northwest  from  Cape 
Cheerful,  Oonalaska  Island,  was  in  violation 
of  section  1956  of  the  Revised  Statutes  of  the 
United  States,  and  by  reason  thereof  the  libel- 
ant was  entitled  to  a  decree  of  forfeiture  of  the 
said  Biitisb  vessel,  her  tackle,  apparel,  boats, 
cargo  and  furniture; 

''And  whereas,  after  said  assertion  of  juris- 
diction to  condemn  and  forfeit  said  vessel,  and 
before  decree  or  sentence,  the  claimant  did 
move  the  court  to  arrest  the  decree  of  forfeit- 
ure, and  among  other  rounds  did  distinctly 
set  up  that  the  court  had  no  jurisdiction  over 
the  subject  matter  of  the  cause,  as  shown  by 
libelant's  own  testimony  as  to  place  of  offense 
and  seizure,  yet  the  said  court  did,  neverthe- 
less, in  contempt  of  the  authority  of  the  United 
States  and  in  violation  of  the  laws  of  the 
United  States  and  in  violation  of  tbe  laws  of 
nations,  and  to  the  manifest  danger  of  the 
peaceful  relations  of  the  two  countries,  assert 
and  attempt  to  exercise  jurisdiction  in  the 
premises,  and  on  the  nineteenth  day  of  Septem- 
ber, 1887,  did  make  and  enter  a  pretended  de- 
cree of  forfeiture  to  the  United  States  of  said 
vessel,  her  tackle,  apparel,  boats,  cargo  and 
furniture,  and  direct  that  unless  an  appeal  be 
taken  the  usual  writ  of  venditioni  exponas  be 
issued  to  the  marshal  commanding  him  to  sell 
all  said  property  and  bring  the  proceeds  into 
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court  to  be  distributcii  accorJing  to  law,  costs 
to  be  taxed  and  awiiideJ  against  the  claimants; 

**And  whereas,  Thomas  Ileury  Cooper,  be-  [4 
ing  admitted  as  the  actual  owner  of  the  said 
schooner  *  W.  P.  Say  ward,*  by  order  of  th» 
district  court,  to  interpose  as  claimant,  did,  in 
order  to  prevent  the  execution  of  said  decree, 
take  an  appeal  to  this  Honorable  Court  on  the 
26th  day  of  April,  1888,  and  docketed  the  same 
on  the  dOth  day  of  October,  1888,  under  No. 
1U37; 

"And  whereas,  all  matters  of  fact  hereinbe- 
fore recited  and  alleged,  save  and  except  those 
of  which  this  Honorable  Court  takes  judicial 
notice,  appear  by  the  record  and  proceeding 
of  the  District  Court  of  the  United  States  m 
and  for  the  Territory  of  Alaska; 

'*And  whereas,  the  said  appeal  has  been  dis- 
missed by  this  Honorable  Court  on  the  appli- 
cation of  the  claimant,  appellant,  himself,  not 
only  because  he  is  advised  that  there  is  no  ap- 
peal given  to  this  court  from  the  District  of 
Alaska  bv  the  laws  of  the  United  States,  but 
because  he  is  advjscd  that  the  district  court 
being  wholly  without  jurisdiction  its  decree 
was  and  is  a  nullity,  and  this  Hononible  Court 
is  fully  authorized  by  section  688  of  the  Re- 
vised Statutes  of  the  United  States  to  prohibit 
any  proceeding  in  the  district  court  for  the 
enforcement  of  the  same; 

"And  whereas,  the  said  Thomas  Henry 
Cooper  is  advised  that  in  consequence  of  the 
dismissal  of  his  appeal,  according  to  the  prac- 
tice of  this  Honorable  Court,  its  mandate  will 
issue  in  due  course  without  further  considera- 
tion by  this  court,  which  said  mandate  would, 
in  ordinary  course,  not  only  permit,  but  com- 
mand, the  District  Court  of  Alaska  to  proceed 
to  execute  its  pretended  decree  of  forfeiture, 
and  it  is  therefore  the  duty  of  the  said  Thomas 
Henry  Cooper,  now,  here,  to  give  this  Hon- 
orable Court  to  understand  and  be  informed  of 
all  and  singular  the  matters  in  this  suggestion 
recited  ana  alleged  to  the  end  that  this  court 
shall  consider  this  application  for  prohibition 
before  issuing  its  mandate,  so  that  it  may  either 
frame  a  special  mandate  or  take  order  that  the 
ordinary  mandate  shall  not  reach  the  district 
court  before  the  writ  of  prohibition  hereinafter 
prayed,  or  a  rule  to  show  cause  why  said  writ 
should  not  issue,  shall  be  served  upon  said 
court, — 

*  *  Wherefore,  the  said  Th  omas  Henry  Cooper,  [4 
the  aid  of  this  Honorable  Court  most  respect- 
fully requesting,  prays  remedy  by  writ  of  pro- 
hibition to  be  issued  out  of  this  Honorable 
Court  to  the  judge  of  the  District  Court  of  the 
United  States  in  and  for  the  Territorv  of  Alaska 
to  be  directed,  to  prohibit  him  from  holding  the 
plea  aforesaid,  the  premises  aforesaid,  anywise 
concerning  further  before  him,  and  to  prohibit 
him  from  in  any  manner  enforcing  the  said  de- 
cree or  sentence,  6r  from  treating  the  said  de- 
cree as  a  valid  sentence,  for  any  purpose,  or 
from  taking  any  steps  whatsoever  in  the  cause 
aforesaid  as  to  suid  decree  or  any  matter  or  tiling 
remaining  to  be  done  in  consequence  of  said 
decree,  and  prohibiting  him,  the  said  judge, 
from  making  or  entering  any  order,' judgment 
or  decree  in  and  about  the  certain  stipinulioa 
exacted  and  required  in  the  course  of  suid  pro- 
ceedinffs,  and  generally  from  the  further  exer- 
cise of  jurisdiction  in  suid  cause,  or  the  enforc- 
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ing  any  order,  judgment  or  decree  made  under 
color  thereof. 

''Joseph  H.  Choate,  of  Counsel. 

*•  I  have  read  the  foregoing  petition  by  me 
subscribed,  and  the  facta  therein  stated  are  true 
to  the  best  of  my  information  and  belief. 

"  Joseph  H.  Cboate. 

"Subscribed  and  sworn  to  before  me  this  12th 
day  of  January,  1891. 

^*  (Seal)     Oscar  Luckett,  Notary  Public." 

At  the  same  time  that  the  above  petition  was 

S resented  Mr.  Calderon  Carlisle,  on  behalf  of 
ir  John  Thompson,  E.  C.  M.  G.,  Her  Brittanic 
Majesty's  Attomey-Greneral  of  Canada,  pre- 
sented to  the  court  a  suggestion  for  a  writ  of 
prohibition  which  was  in  all  respects  identical 
with  the  above  petition  except  as  to  the  party 
presenting  it  and  as  to  its  suggestion,  which 
was  as  foUows: 

"Wherefore,  the  said  Sir  John  Thompson,  E. 
C.  M.  G.,  Her  Brittanic  Majesty's  Attorney- 
2]  General  of  Canada,  the  aid  of  this  Honorable 
Court  most  respectfully  fequesting,  for  said 
Thomas  Henry  Cooper,  submits  to  this  Hon- 
orable Court  that  a  writ  of  prohibition  ought  to 
be  issued  out  of  this  Honorable  Court  to  the 
Judge  of  the  District  Court  of  the  United  States 
in  and  for  the  Territory  of  Alaska  to  be  di- 
rected, to  prohibit  him  from  holding  the  plea 
aforesaid,  tbe  premises  aforesaid,  anywise  con- 
cerning further  before  him,  and  to  prohibit  him 
from  in  any  manner  enforcing  the  decree  or 
sentence,  or  from  treating  the  said  decree  as  a 
valid  sentence,  fpr  any  purpose,  or  from  taking 
any  steps  whatsoever  in  the  cause  aforesaid  as 
to  said  decree  or  any  matter  or  thing  remaining 
to  be  done  in  consequence  of  said  decree,  ana 
prohibiting  him,  the  said  Judge,  from  making 
or  entering  any  order,  judgment  or  decree  in 
and  about  the  certain  stipulation  exacted  and 
required  in  the  course  of  said  proceedings,  and 
ffenerally  from  the  further  exercise  of  jurisdic- 
uon  in  said  cause,  or  the  enforcing  any  order, 
judgment  or  decree  made  under  color  thereof. 

'*  And  the  said  Sir  John  Thompson,  E.  C. 
M.  G. .  Her  Brittanic  Majesty's  Attorney-Gen- 
eral of  Canada,  most  respectfully  informs  this 
Honorable  Court  that  the  fact  that  this  his  sug- 
gestion is  presented  with  the  knowledge  and 
approval  of  the  imperial  government  oif  Great 
Bntain  will  be  brought  to  the  attention  of  tbe 
court  by  counsel  duly  thereunto  authorized  by 
Her  Brittanic  Majesty's  representative  in  the 
United  States. 

"  Calderon  Carlisle, 
*•  Counsel  for  Sir  John  Thompson,  E.  C.  M. 

G.,  Her  Brittanic  Majesty's  Attorney -Gen- 
eral of  Canada. 

"  I  have  read  the  foregoing  suggestion  by  me 
subscribed,  and  the  facts  therein  stated  are  true 
to  the  best  of  my  knowledge  and  belief. 

•*  Calderon  Carlisle. 

'  'Subscribed  and  sworn  to  before  me  this  12th 
day  of  January,  1891. 

"  (Seal)     Oscar  Luckett,  Notary  Public* 

Time  was  allowed,  the  Attorney- (General  to 
prepare  an  arg\iment  in  opposition  to  the  mo- 
lion,  at  the  expiration  of  which  the  parties  ap- 
peared and  counsel  were  heard. 

Messn,  Joseph  BL  Choate*  Calderon 
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Carlisle  and  Charles  Stranss^  in  support 

of  the  motion: 
*  "The  supreme  court  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts  when 
proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction." 

Act  of  September  24.  1789,  S 18  (1 U.  8.  Stat 
at  L.  80);  if.  S.  Rev.  Stat.  §  688. 

If  the  lowest  of  the  courts  of  the  United 
States  could  usurp  jurisdiction  over  the  vessels 
of  a  friendly  foreign  nation,  by  oor  Constitu- 
tion the  executive  would  be  powerless  in  al- 
most every  such  case  to  meet  the  just  com- 
plaint of  the  foreign  government.  For  such  a 
case  it  was  eminently  proper  that  tbe  highest 
tribunal  of  the  United  states  should  be  express- 
ly clothed  with  authority,  by  a  process  well 
known  to  the  common  law,  to  restrain  the  dis- 
trict courts  from  proceeding  as  courts  of  ad- 
miralty and  maritime  jurisdiction  in  cases 
where  thev  had  no  jurisdiction  or  were  exceed- 
ing their  jurisdiction. 

United  States  v.  Peten,  8  U.  a  8  DalL  121, 
(1:685);  Ex  parte  Pennaylvania,  109  U.  S.  174 
(27:894). 

The  power  of  Congress  to  vest  jodicfal  power 
in  courts  created  in  territories  is  unlimited  both 
as  to  the  extent  and  the  mode  of  its  exercise. 

American  Ins.  Co,  v.  S5S  Bales  of  Cotton,  2$ 
U.  S.  1  Pet.  642  (7:266).  See  ainton  v. 
Enalebrechl,  80  U.  S.  13  Wall.  441  (20:660). 

The  district  and  court  created  for  Alaska  in 
their  organization  and  character  are  indis- 
tinguishable from  the  judicial  districts  and  the 
district  courts  created  by  the  original  Judiciary 
Act  of  1789. 

Act  of  May  17, 1884,  J  1  (28  Stat  at  L.  24). 

Mesm.  W.  H.  H.  Miller,  AttyGen,,  and 
William  H.  Tail,  8olieitor-0en.,  for  the 
United  States,  in  opposition  to  the  motion: 

This  court  has  no  power  to  issue  a  writ  of 
prohibition  to  the  District  Court    of  Alaska. 

Section  688,  Rev.  Stat,  when  its  origin  and 
history  are  considered,  cannot  refer  In  the  ex- 
pression "district  courte"  to  anv  couru  of  that 
name  except  such  as  are  estabiiahed  by  Con- 
gress under  the  third  article  of  the  Constitution 
as  courts  of  the  United  States  charged  with  the 
exercise  of  the  judicial  power  therein  conferred. 
The  District  Court  of  Alaska  Is  not  such  a 

conrt.  _  ,    ^. 

Act  of  May  17, 1884,  §  8  (28  Stat  at  L.  24). 
See  American  Ins,  Co.  v.  S66  Bales  of  Cotton, 
26  U.  S.  1  Pet:  611  (7:242);  CUnton  v.  EmfU- 
hredit.  80  U.  S.  18  Wall.  484-447  (20:669-662); 
The  City  cf  Panama,  101  U.  8.  468-460  ( 25: 
1061-1064);  McAUisUrN.  United  States^  22  Ct. 

CI.  818. 

The  jurisdiction  of  this  court  in  prohibitioD 
is  an  appellate  jurisdiction. 

Mariury  v.  Madison,  6  U.  8.  1  Cranch,  187 

(2:60). 

This  court  can  exercise  no  appellate  jurisdic- 
tion unless  conferred  upon  it  by  Act  of  Con- 
gress. ^ 

United  States  v.  BaisdorS,  49  U.  8.  8  How. 
121  (12:1012);  United  States  v.  Cox,  86  U.  S. 
11  Pet.  162  (9:671);  United  States  v.  Nourse,  81 
U.  S.  6  Pet.  470  (8:467);  Ex  parte  Dorr,  44  U.  a 
8  How.  104(11:514). 

The  jurisdiction  of  this  court  in  prohibittoa 
Is  specific  and  limited. 

Ex  parU  Graham,  77  U.  8.  10  Wall  641. 

188  U.S. 
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■642  09:981.  982).  See  also  Phillips,  Manual  of 
Practice,  chap.  XXXII.  Prohibition;  Ex  parte 
Gordon,  66  U.  8.  1  Black,  503,  506  (17:134, 
185);  ExparUChriBty,  44  U.  S.  8  How.  202 
<11:603);  Ex  parte  Warmouth,  84  U.  8.  17  Wall. 
U  (21:543.) 

Appellate  jurisdiction  of  this  character  over 
the  courts  of  Alaska  is  not  expressly  granted 
and  there  is  no  room  for  implication  as  to  the 
appellate  jurisdiction  in  this  case,  for  the  Act 
establishing  the  court  of  Alaska  makes  pro- 
vision expressly  for  the  revision  of  its  judg- 
ments and  decrees. 

Act  of  May  17,  1884,  §  7  (23  Stat  at  L.  26). 
See  Famstoorth  v.  Montana,  129  U.  S.  104, 118 
<82:616,  618);  Durouneau  v.  United  States,  10 
U.  8.  6  Crancli,  307  (2:232). 

The  question  of  jurisdiction  cannot  be  raised 
on  the  record  here. 

First,  The  face  of  the  proceedings  shows 
Jurisdiction,  and  in  such  a  case,  after  sentence, 
prohibition  will  not  issue. 

Camden  v.  Borne,  4  T.  R.  897;  Full  v. 
MutcJiins,  Cow  p.  422 ;  Paxton  v.  Knight,  1 
Burr.  815;  Buggin  v.  Bennet,  4  Burr.  2035; 
High,  Extr.  Leg.  Rem.  §774;  Ladbroohe  v. 
Onekett,  2  T.  R.  649-658;  Ex  parte  Bastan,  95 
U.  S.  77  (24:876);  Ex  parte  Gordon,  104  U.  8. 
515  (26:814);  Ex  parte  ChHety,  44  U.  8.  3  How. 
«08.  817  (11:610);  Ex  parte  Watkins,  28  U.  8. 
3  Pet.  198  (7:650);  bohyshaU  v.  Oppenheimer,  4 
Wash.  C.  C.  482. 

Second,  Evidence  shows  seal  killing  within 
8-mile  limit.  Jurisdiction  was  therefore  in 
the  court  wherever  seizure  was  made. 

(a).  Objection  to  jurisdiction  was  waived  by 
appearance. 

See  Bobyehall  v.  Oppenheimer,  4  Wash.  C. 
€.  482;  JAvingeton  v.  Story,  36  U.  8.  11  Pet. 
351  (9:746);  Sheppard  v.  Graves,  55  U.  8.  14 
How.  505  ( 14:518) ;  The  SOoop  Ablfy,  1  Mason, 
360-363 ;  The  Idaho,  29  Fed.  Rep.  187-192 ; 
Marye  v.  Strouse,  5  Fed.  Rep.  483 ;  Hale  v. 
Continental  L,  Ins,  Co.  12  Fed.  Rep.  859,  360; 
Ifational  Furnace  Co.  v.  Moline  MaUeahle  Iron 
Works,  18  Fed.  Rep.  863.  864;  Mina  v.  The  I, 
d  r.  Florio  S,  8.  Co.  28  Fed.  Rep.  915. 

(b).  But  even  if  the  seizure  was  illegal  and  a 
violation  of  international  law  and  this  were 
properly  pleaded,  that  cannot  affect  the  juris- 
diction of  the  court  to  punish  or  forfeit  for  a 
municipal  offense  of  a  vessel  in  the  custody  of 
of  its  marshal  and  within  its  Jurisdiction. 

Gelston  v.  Hoyt,  16  U.  8.  8  Wheat  811 
(4:897) ;  Ker  v.  Illinois,  119  U.  8.  486  (80:421); 
Ex  parU  ScoU,  9  Bam.  &  C.  446  ;  The  Rich- 
mond, 18  U.  8.  9  Cranch.  102  (8:670);  The 
Merino,  22  U.  a  9  Wheat.  402  (6:121). 

(c).  But  even  if  it  be  admitted  that  this  waa 
«  seizure  of  a  British  ship  upon  the  high  seas 
without  the  iurisdiction  of  the  United  8tate8, 
the  seizure,  being  for  an  offense  committed 
within  the  jurisdiction  of  the  United  States  and 
against  her  laws,  was  not  illegal  and  could  not 
oust  the  jurisdiction. 

Hose  V.  Himely,  8  U.  8. 4  Cranch,  241  (2:608); 
Hudson  V.  Guestier,  10  U.  8.  6  Cranch,  281 
(8:224 );  Ths  Marianna  Flora,  24  U.  6.  11 
Wheat.  42  (6:415). 

The  question  of  jurisdiction  here  raised  is 
political,  and  this  court  is  concluded  by  the  ac- 
tion of  the  executive  and  Congress  from  decid- 
ing it  otherwise  than  against  petitioners. 

188  U.  8. 


Foster  V.  Neilson,  27  U.  8.  2  Pct.309  (7:434); 
Garcia  v.  Lcf,  37  U.  8.  12  Pet.  511  ( 9:1 176 ); 
Re  Bait,  135  U.  8. 403(34:222);  Cherokee  Nation 
V.  Georgia,  30  U.  8.  5  Pet.  1.  29(8:25.35) ;  Wil- 
liams V.  Suffolk  Ins.  C<9.  3  8umn.  275;  Jorus  v. 
United  States,  137  U.  8.  2812,  216  (84:696,697); 
Wiiliams  v.  Suffolk  Ins,  Co,  88  U.  8. 18  Pet.415. 
420(10:22^-228);  StaUY.  Wagner,  Q\  ^e,  IIS- 
184  ;  State  Y,  Dunwell,  8  R.  L  127;  The  Johan- 
nes, 1  Lush.  188,  8  L.  T.  N.  8.  757-759;  Tfis 
Mananna  Flora,  24  U.  8.  11  Wheat  1  (6:405); 
The  Scotland,  105  U.  8.  81  (26:1004). 

Fuller,  Ch.  J,:  [4! 

This  is  an  application  for  leave  to  file  a  peti- 
tion for  a  writ  of  prohibition  to  the  District 
Court  of  the  United  States  for  the  District  of 
Alaska.  The  Attorney-Ceneral  being  present 
and  expressing  a  desire  to  that  effect,  oppor- 
tunity was  afforded  him  to  be  heard  in  opposi- 
tion to  granting  the  leave  to  file,  and  this  re- 
sulted in  ar(rument  having  a  much  wider  range 
than  was  necessary  to  the  disposition  of  the 
motion. 

We  are  of  opinion  upon  the  preliminary 
question  that  this  court  has  jurisdiclion  to  pro- 
ceed in  respect  to  the  District  Court  of  the 
United  8tates  for  the  District  of  Alaska,  by 
way  of  prohibition,  under  section  688  of  the 
Revised  8tatuie8,  and  leave  will  therefore  be 
given  to  file  the  petition  for  such  writ  and  the 
accompany inf^  suggestion.  A  rule  will  be  en- 
tered as  in  like  cases,  returnable  on  such  day 
as  will  allow  reasonable  time  for  service  and 
return,  in  relation  to  which  we  invite  the  views 
of  counsel. 

(Counsel  having  conferred,  the  second  Mon-     [5; 
day  of  April  was  made  the  return  day.) 
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Trade-mark — quality  of  goods — origin  or  owners 
Mp— grade  or  style— 4etters  *'LL'*  not  a 
trade-mark—frattdulent  use  of  labd. 

"L  The  office  of  a  trade-mark  is  to  point  out  dls- 
tinotlvely  the  origin  or  ownership  of  the  artiole 

JSfom,— Trade-mark,  right  to;  tohat  may  he;  fn/rinoe- 
ment;  assignment;  when  protected;  misrepreeentO' 
Mon  in;  use  of  name;  remedy  in  etiutty,  injunction. 

Registration  does  not  create  a  trade-mark,  and  is 
only  prima  facie  evidence  that  the  person  proour- 
inir  it  has  a  valid  trade-mark.  United  States  v. 
Braun,  80  Fed.  Rep.  776. 

The  exclusive  use  of  words  designed  to  deceive 
the  public,  when  claimed  as  a  trade-mark,  will  not 
be  protected  by  a  court  of  equity.  Alden  v.  Gross, 
26  Mo.  App.  128;  Koehler  v.  Sanders,  48  Hun,  48,  n 
Abb.  N.  a  96. 

One  has  no  right  to  appropriate  as  a  trade-mark 
a  sigrn,  or  a  symt>ol,  or  a  name,  which,  from  the  nat^ 
ure  of  the  fact  it  Is  used  to  si^rnif y,  dthen  may 
employ  with  equal  truth,  and  therefore  have  an 
equal  right  to  employ,  for  the  same  purpose.  Cor- 
bin  V.  Gould,  188  U.  8. 808  (88:  611);  Stokes  v.  Allen, 
56  Hun,  688. 

No  property  can  be  acquired  In  any  word,  mark 
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to  whiob  it  fa  affixed;  or,  in  other  words,  to  give 
notice  who  was  the  producer. 

2.  An  exclusive  right  to  the  use  of  words*  letters 
or  symbols,  to  indicate  merely  the  quality  of  the 
goods  to  which  they  are  affixed,  cannot  he  ac- 
quired. 

8.  rf  the  primary  object  of  the  mark  be  to  indi- 
cate origin  or  ownerBhip,  the  mere  fact  that  the 
article  has  obtained  such  a  wide  sale  that  it  has 
also  l)ecorae  indicative  of  quality,  is  not  of  itself 
sufficient  tx>  debar  the  owner  from  protection  and 
make  it  the  common  property  of  the  trade. 

i.  If  the  device  or  sjrmbol  was  not  adopted  for  the 
purpose  of  indicating  origin,  manufacture  or 
ownership,  but  was  placed  upon  the  articles  to 
denote  class,  grrade,  style  or  quality,  it  cannot  be 
upheld  as  teehnically  a  trade-mark. 

ft.  The  letters  ^LL**  placed  upon  sheetings,  which 
only  indicate  grade,  class  or  quality,  and  not 
origin,  ownership  or  manufacture,  cannot  be  up- 
held as  a  trade-mark. 

e.  Where  defendant  has  been  guilty  of  fraud  on 
the  public  and  on  the  plaintiif  by  using  an  im- 
portant part  of  plaintiffs  label  in  such  a  way  and 
under  such  circumstances  as  to  amount  to  a  false 
representation  and  thereby  intentionally  and 
fraudulently  selling  its  goods  as  those  of  the 
plaintiH,  without  plaintiff^  consent  or  acquies- 
cence, such  conduct  will  in  a  proper  case  consti- 
tute ground  for  relief. 

[No.  101.] 

Argued  Deo.  3,  1890.    Decided  March  f,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Middle  Dis- 
trict of  Tenoessee,  dismissing  a  suit  in  equity 
for  damages  for  the  use  of  a  trade-mark  and 


an  injunction  and  an  account  of  profits.    Af- 
firmed, 

Statement  by  Mr,  Chief  JtuHee  Fuller: 
This  was  a  bill  of  complaint  filed  by  tbe  Law- 
rence  Manufacturing  Company,  a  oorporatioii 
of  Massachusetts,  against  the  Tennessee  Man- 
ufacturing Company,  a  corporation  of  Tennes- 
see, in  the  Circuit  Court  of  tbe  United  Sutes 
for  the  Middle  District  of  Tennessee,  alleging 
that  plaintiff  had  been,  and  was,  engaged  in  tbe 
manufacture  and  sale  of  sheetinga;  that  in  said 
trade  several  standards  or  classes  of  goods  were 
generally  recognized,  tbe  first  of  which  includ- 
ed sheetings  of  such  weight  that  two  and  eigh- 
ty-Qve  one-hundred ths  yards  thereof  would 
weigh  a  pound;  tbe  second,  sheetings  of  such 
weight  that  three  yards  would  weigh  a  pound; 
and  the  third,  sheetings  of  such  weight  that 
four  yards  would  weiso  a  pound;  that  prior  to 
the  year  1870  the  plaintiff  "  adopted  and  there- 
upon became  duly  vested  with  the  ezclusifs  [S 
right  to  use  a  label  or  trade- mark  for  all  goods 
01  its  manufacture  coming  within  said  third 
class,  to  distinguish  sheetings  of  its  manufso- 
ture  from  sheetings  of  the  same  general  dsss 
manufactured  by  others,  the  substantiye,  dis- 
tinctive and  chief  feature  of  which  label  wss, 
and  is,  an  arbitrary  sign  or  symbol,  consistinc 
of  the  capital  letters  '  LL '  prominently  and 
separately  appearing  upon  such  label  or  stamp; 
that  said  traae-mark,with  certain  environments, 
which  have  been  changed  from  time  to  time, 
has  been  so  used  by  complainant  since  said  date 
of  adoption,  and,  to  wit,  for  more  than  fifteen 
years,  and  has  been  imprinted  upon  each  and 


or  device  which  denotes  merely  the  nature,  kind  or 
queUity  of  an  article.  Laughman  v.  Piper,  5  L.  R. 
A.  599, 128  Pa.  1:  Smith  v.  Walker,  67  Mich.  456;  Al- 
den  V.  Gross,  25  Mo.  A  pp.  128;  Trask  Fish  Co.  v. 
Wooster,  28  Mo.  App.  406. 

Words  descriptive  of,  and  having  relation  to,  a 
trade  or  business,  cannot  be  seized  and  appropriat- 
ed as  a  trade-mark.  Koehler  v.  Sanders,  48  Hun,  46, 
21  Abb.  N.  a  05. 

Everyone  is  at  liberty  to  affix  to  the  product  of  his 
own  manufacture  any  symbol  or  device  not  pre- 
viously appropriated,  which  will  distingruish  it  from 
articles  of  the  same  general  nature  manufaotuxed 
or  sold  by  others.  Laughman  v.  Piper,  5  L.  B.  A. 
699, 128  Pa.  1. 

When  a  man  manufactures  his  goods  at  a  partic- 
ular place,  he  may  use  the  name  of  that  place  in 
combination  with  other  words  as  a  trade-mark  to 
distinguish  the  origin  or  ownership  of  his  goods; 
and  no  other  person  will  be  permitted  to  use  the 
name  of  the  same  place  upon  goods  manufactured 
by  him  at  another  and  different  place.  Gato  v.  El 
Modelo  Cigar  Mfg.  Co.  6  L.  R.  A.  823,  26  Fla.  888. 

A  manufacturer  or  trader  can  acquire  an  exclu- 
sive right  to  the  use  of  a  peculiar  location  of  words 
and  the  general  form  of  a  label,  although  the  words 
themselves  could  not  make  a  valid  trade-mark. 
Kinney  Tobacco  Co.  v.  Mailer,  53  Hun,  840. 

Although  the  words  **Warren  Hose  Supporter** 
would  not  alone  constitute  a  valid  trade-mark,  they 
may  do  so  in  connection  with  a  cut  representing 
a  supporter  engaged  with  a  stocking.  Frost  v. 
Rindskopf,  42  Fed.  Rep.  408. 

Every  manufacturer  has  the  unquestionable  right 
to  distinguish  the  goods  that  he  manufactures  and 
sells  by  a  peculiar  label,  symbol  or  trade- mark; 
and  no  other  person  has  a  right  to  adopt  bis  label 
or  trade-mark,  or  one  so  like  his  as  to  lead  the  pub- 
lic to  suppose  that  the  article  to  which  it  is  affixed 
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is  the  manufacturer's.  Gato  v.  Bl  Modelo  Ocsr 
Bff g.  Co.  6  L.  R.  A.  828, 25  Fla.  886. 

An  inventor  of  a  system  of  manafaoturing  gar- 
ments, unless  he  has  been  engaged  In  trade,  ac- 
quires no  proprietary  right  in  a  trade-mark  and 
can  transfer  none.  Jaeger^  Sanitary  W.  8.  Oo.  ▼• 
Le  BoutUlier.  47  Hun,  tSSL 

A  label  cannot  be  treated  as  a  trade-mark  wbers 
it  does  not  indicate  by  what  person  the  articles  up- 
on which  It  is  used  were  made.  Weener  v.  Braytoa 
(Mass.)  6  L.  R.  A.  64a 

The  use  of  a  rose-colored  capsule  upon  bottles  of 
wine  cannot  be  claimed  as  a  trademaik;  nor  can 
another  be  prevented  from  using  them,  where  there 
is  no  attempt  to  deceive  by  labels  or  otherwiie. 
Mumm  V.  Kirk,  40  Fed.  Rep.  689. 

Rose  and  vanilla  having  been  f6r  many  yeait 
weU-known  flavoring  extracta,  a  person  registerinr 
these  words  as  a  trade-mark  f6r  a  food  product 
cannot  prevent  other  persons  from  flavoring  fbod 
products  with  rose  or  vanilla  or  both^  and  describ- 
ing them  as  so  flavored.  Glotworthy  v.  8cliepp«  tt 
Fed.  Rep.  62. 

The  words  ^Microbe  Kfller,**  being  English  wordi 
in  common  use,  cannot  be  appropriated  In  their 
original  moaning  as  a  trade-mark.  Alfl  v.  Radan, 
9  L.  R.  A.  145,  77  Tex.  680. 

There  can  be  no  exclusive  right  to  tbe  ose  of  tht 
word  '"Singer"  as  a  trade-mark  f6r  sewing-machines 
manufactured  upon  the  principles  covered  by  tbs 
Singer  patents,  which  have  expired,  or  to  the  mode 
of  construction,  external  shape,  appearance  and 
ornamentation  of  such  machines  manufactured 
while  the  patents  were  in  f oroe.  Singer  Mfg.  Ooi 
V.  June  Mfg.  Co.  41  Fed.  Rep.  206. 

A  trade-mark  cannot  arise  out  of  fllustrations  Id 
a  published  book  or  story,  but  such  iUustratioas 
must  k>e  protected  by  copyrights  Munro  v.  Smith. 
65  Hun,  419. 
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every  piece  or  bolt  of  such  sheetings  of  said 
thirci  general  class  made  and  sold  by  complain- 
ant during  said  period; "  that  said  trade- mark 
was  so  adopted  by  plaintiff  for  the  purpose  of 
distin^ishing  sheetings  of  its  manufacture  of 
the  third  general  class  from  similar  goods  man- 
ufactured by  others;  that  in  connection  with 
the  trade-mark,  or  substantive  element  of  said 
label,  under  and  in  connection  wit6  which  the 
tirade  reputation  of  plaintiff  had  been  estab- 
lished, plaintiff  had  used  the  words  "Lawrence 
Mills,"  and  the  word  "Sheetings/'  in  different 
juxtapositions/and  also  at  times  a  picture  or  rep- 
resentation of  a  bull's  head,  and  at  other  times  a 
picture  or  representation  of  a  "  bull  rampant," 
and  in  connection  therewith  and  underneath  the 
■ame,  and  in  a  separate  position,  has  always  used 
said  capital  letters  "  LL"  as  and  for  the  pur- 
pose aforesaid;  that  plaintiff  had  earned  and 
acquired  a  trade  reputation  of  great  value  as 
manufacturers  of  sheetings  under  its  trade- 
mark, with  the  result  that  sheetings  of  the  third 
general  class  of  plaintiff's  manufacture  had 
come  to  be  universally  known  as  "  LL  sheet- 
ings," "and  sheetings  so  known,  named  and 
called  for,  import  the  excellent  raw  material, 
the  method  and  care  of  manufacture,  and  the 
genera]  guaranty  of  excellence  and  lasting 
quality  for  which  your  orator  has  a  long,  valu- 
able and  thoroughly  established  reputation  as 
to  all  jTOods  of  its  manufacture;"  that  since 
plaintiff  became  vested  with  the  exclusive  right 
to  the  use  of  the  trade-mark,  namely,  from  the 
first  of  January,  1884,  to  the  present  time,  the 
defendant  had  been  manufacturing  and  selling 
iBirge  quantities  of  sheetings  of  said  third  gen- 


eral class,  upon  which,  and  for  the  purpose  ot 
taking  advantage  of  plaintiff's  trade  label,  trade- 
mark and  trade   reputation,  defendant    had 
placed  a  stamp  or  label  in  imitation  of  the- 
stamp  or  label  of  plaintiff,  and  so  in  imitation 
thereof  as  to  tend  to  deceive  the  public,  and 
had  upon  its  said  stamp  or  label  on  its  sheet  ings> 
printed  or  stamped  the  capital  letters  **  LL,  '* 
prominently  and  separately  from  the  other  part» 
of  its  label;  that  the  acts  and  doings  of  the  de- 
fendant tended  to  deceive  the  public  and  to> 
constitute  a  fraud  upon  them  as  well  as  upon 
the  plaintiff;  and  that  the  appropriation  and 
wrongful  use  of  the  letters  "  LL"  was  for  the 
purpose  and  with  the  tendency  and  effect  of 
appropriating  a  part,  at  least,  of  the  good -will 
and  trade  reputation  of  the  plaintiff:  wherefore 
plaintiff  prays  for  an  injunction  and  for  an  ac- 
count of  all  gains  and  profits  realized  by  de- 
fendant, and  for  damages. 

The  answer  admitted  that  in  the  trade  of 
sheetings  there  were  several  recognized  classes 
based  upon  the  difference  in  weight  of  the 
goods  per  yard,  and  among  them  four  classes, 
running  two  and  ^,  three,  four  and  five  yards 
to  the  pound;  ana  that  the  products  of  aiffer- 
ent  manufacturers,  though  coinciding  in  the 
standard  of  weight,  differed  in  texture  and 
durability.  Defendant  denied  that  either  prior 
to  1870,  or  at  any  other  time,  plaintiff  adopted 
and  thereupon  became  dulv  vested  with  the- 
exclusive  right  to  use  a  label  or  trade-mark  up- 
on all  ^oods  of  its  manufacture  coming  within 
the  third  class,  having  as  its  substantive,  dis- 
tinctive and  chief  feature  a  symbol  consisting 
of  the  capital  letters  "  LL  "  prominently  and' 


A  man  cannot  acquire  the  ri^bt  of  a  trade-mark 
tn  the  use  of  hJs  own  name  to  the  exclusion  of  the 
right  of  another  person  by  the  same  name,  and 
whose  place  of  business  Is  in  the  same  place.  Oato 
T.  El  Modelo  CSgar  Mfg.  Oo.  6  L.B.  A.828,25FUl 
8d8« 

The  riirht  which  every  person  has  to  use  his  own 
name  in  the  prosecution  of  his  business  can  be  lim- 
ited or  oontrolied  only  when  such  name  has  become 
the  trade-mark  or  businefls  sign  of  another,  and  is 
being  used  to  deceive  the  public  or  defraud  the  per- 
■on  who  made  it  valuable.  Caswell  v.  Hazard,  121 
IT.  Y.  4M,  afflrminff  60  flun,  230. 

The  right  to  a  trade-mark  is  a  property  right,  for 
the  violation  of  which  damages  may  be  recovered 
In  an  action  at  law,  and  the  continued  violation  be 
enjoined  in  equity.  United  States  v.  Steffens,  100 
U.8.82(2(y:  660). 

The  object  of  the  trade-mark  is  to  indicate,  either 
toy  its  own  meaning  or  by  association,  the  ori/rin  or 
ownership  of  the  article  to  which  it  is  applied. 
Amoekeag  Mfg.  Oo.  v.  Trainer.  101  U.  8. 61  (26:  908). 

Directions,  advertisements,  notices,  etc.  consti- 
tute no  part  of  a  trade-mark.  Candee  v.  Deere,  64 
VLiffBL 

At  common  law  the  exclusive  right  to  the  ordi- 
nary trade-mark  grows  out  of  its  use.  and  not  from 
Its  mere  adoption.  United  States  v.  Steffens,  100  U. 
a  82  (26:  660). 

The  right  to  its  use  may  be  lawfully  transferred 
with  the  business  to  which  it  is  affixed.  Kidd  v. 
Johnson,  100  U.  8. 617  (26:  760):  Manhattan  Medicine 
Go.  V.  Wood,  108  U.  &  218  (27:  706). 

A  trade-mark  which  contains  a  misrepresentation 
to  the  public  will  not  be  protected.  Hoxie  v.  Che- 
ney, 8  New  Bug.  Rep.  714, 143  Mass.  50S;  Pahner  v. 
Harris,  60  Pa.  156;  Hobbs  v.  Francais,  19  How.  Pr. 
667;  Wolfe  v.  Burke,  7  Laos.  151;  Connell  v.  Reed, 
1S8  Mass.  477;  Manhattan  Medicme  Co.  v.  Wood,  108 
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U.  8. 218  (27:  706);  Pariett  v.  Quggenheimer,  8  Cent.. 
Rep.  706,  67  Md.  642. 

Where  parties  claim  rights  acquired  by  advertis- 
ing their  wares  under  representations  that  are 
false,  equity  will  not  protect.  Laird  v.  Wilder,  0 
Bush,  131;  Helmbold  v.  Helmbold  Mfg.  Oo.  68  How. 
Pr.  468:  Seabury  v.  Grosvenor,  68  How.  Pr.  102; 
Palmer  v.  Harris,  60  Pa.  166;  EUis  v.  Zeilin,  42  Ga. 
9i;  Tallcot  v.  Moore,  0  Hun,  106;  Blackwell  v.. 
Wright,  78  N.  C  810;  Green  v.  Shepherd,  88  Scot. 
Jur.  628;  Foot  v.  Lea,  13  Ir.  Bq.  484. 

A  trade-mark  cannot  be  had  in  the  form  or  color 
of  a  package  or  box  (Bail  v.  Sei^eU  8  West.  Rep.  42» 
116  ILL  137;  Enoch  Morgan^s  Sons  Co.  v.  Troxell,  80- 
N.  Y.  202;  Moorman  v.  Hoge,  2  Sawy.  78;  Harring- 
ton V.  Libby,  14  Blatchf.  128);  nor  in  the  form,  finish 
or  appearance  of  goods.    Browue,  Tradem.  1 606. 

A  lligure  or  a  letter  cannot,  but  a  combination  of 
either  may  be,  appropriated  as  a  trade-mark,— as^ 
8214.  American  8.  L.  B.  Co.  v.  Anthony,  2  New 
Bug.  Rep.  630, 15  R.  I.  838;  Lawrence  Mfg.  Co.  v.. 
Lowell  Hosiery  Mills,  120  Mass.  826;  Glllott  v.  Ester- 
brook,  48  N.  Y.  374. 

The  words  '*A.  N.  Hoxie*s  Mineral  Soap,**  and 
**A.  N.  Hoxie^s  Pumice  Soap,"  taken  together,  con- 
stitute a  trade-mark,  and  may  be  assigned.  Hoxie 
V.  Chancy.  4  New  Eng.  Rep.  700, 148  Mass.  682;  Kidd 
V.  Johnson,  100  U.  8.  617  (26:  780). 

Words  merely  designating  the  kind  of  business^ 
as  ''patent  roofing,**  cannot  be  appropriated  (Fay 
V.  Fay  (N.  J.)  4  Cent.  Rep.  241);  nor  words  which, 
merely  describe  a  quality,  as  *'bealth  preserving** 
(Ball  V.  Selgel,  3  West  Rep.  41,  U6  IlL  187;  GUman 
V.  Hunnewell,  122  Mass.  130;  Royal  Baking  Powder 
Co.  V.  Sherrell,  93  N.  Y.  331;  Larrabee  v.  Lewis.  67 
Ga.  561;  Upton,  Tradem.  114;  Browne,  Tradem. 
V  164,  667,  658);  nor  words  merely  describing  and 
designating  the  place  where  a  business  is  carried 
on,  as  ''Tower  F^iace**  (Armstrong  v.  Kleinhans, 
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separately  appeariD?  od  such  label  or  stamp; 
and  denied  that  at  the  time  alleged  or  before  or 
since  plaintiff  adopted  or  had  used  such  symbol 
for  tbe  purpose  of  distinguishing  sbeetings  of 
its  manufacture  from  similar  goods  manufac- 
tured by  others.  Defendant  admitted  that 
plaintiff  had  used  the  letters  **LL"  upon 
sheetings  of  the  third  class,  and  had  also  im- 
pressed upon  the  goods  "Lawrence  Mills"  and 
the  word  "iSheetiogs/'  and  at  times  the  repre- 
sentation of  a  bull  rampant,  but  charged  that 
the  words  "  Lawrence  Mills"  were  used  to 
designate  that  tbe  goods  were  made  by  plain- 
tiff and  to  distin^ish  its  manufacture  from 
sheetings  of  the  third  class  made  by  others,  and 
that  the  representation  of  the  bull  and  the  words 
*'  Lawrence  Mills  "  constituted  plaintiff's  trade- 
mark, if  it  had  any,  and  that  the  letters  "  LL" 
were  used  solely  to  denote  the  class  or  grade 
of  sbeetings  upon  which  they  were  impressed. 
Defendant  denied  that  sheetmgs  of  the  third 
class  of  plaintiff's  manufacture  were  universal- 
ly known  as  "LL  sheetings,"  but  asserted  that 
it  was  generally  understood  in  the  trade  and  by 


consumers  that  the  capital  letters  "  LL "  srs 
placed  on  sheetings  weighing  one  fourth  of  a 
pound  to  the  yard  to  designate  those  of  that 
class,  and  that  they  are  thus  used  in  common 
by  all  manufacturers  of  sheetings  of  this  weight; 
that  plaintiff's  sheetings  thus  stamped  ara 
known  in  the  trade  as  "  Lawrence  LL  shee(> 
ings,  "  and  defendant's  are  known  as  "  Cum- 
berland LL  sheetings,"  and  that  the  same  cUa 
of  goods  of  other  well-known  makers  in  the 
United  States  are  marked  LL  and  recoirnized 
and  distinguished  according  to  their  respectifs 
trade-marks  denoting  origin,  as  "Aurora  LL,** 
"Buckeye  LL,"  "B«iverl)am  LL/'  and  many 
others;  that  plaintiff  manufactures,  besides  tbe 
Lawrence  LL  sheetings,  sheeting  of  the  same 
weight  and  class,  but  of  a  different  qualihr, 
and  brands  them  "Shawmut,"  with  tbe  addi- 
tion of  the  capital  letters  "  LL,"  so  that  pui^ 
chasers  buying  LL  sheetings,  made  by  plaintiff, 
are  forced  to  designate  the  quality  desired  by 
ordering  "Lawrence  LL"  or  "Shawmut  LL,* 
as  tbe  case  may  be.  Defendant  admitted  that 
since  April,  1885,  it  had  stamped  upon  its  oottoo 


82  Ky.  808);  nor  ffeofirraphlcal  names,  as  **Laoka* 
wanna  coal**  (Delaware  &  H.  Canal  Oo.  ▼.  Clark,  80 
U.  S.  18  Wall.  811  (2(h581);  ''East  Indian")  Connell  ▼. 
Reed,  128  Mass.  477,  85  Am.  Rep.  807);  nor  words, 
letters  or  symbols  merely  indicating  quality  of  the 
goods.  Amoskeag  Mf^.  Co.  v.  Trainer,  101  U.  8. 61 
(25:  908). 

Where  marks  indicating  style  or  quality  also  Indi- 
cate origin,  they  may  be  subjects  of  trade-mark 
and  their  use  be  protected.  American  8.  L.  B.  Co. 
y.  Antbony,  2  New  Bng.  Rep.  680, 15  R.  L  888;  Shaw 
Stocking  Co.  ▼.  Mack.  21  Blatchf.  L 

Any  mark  or  symbol,  however  unmeanmg,  may 
be  the  subject  of  a  trade- mark  and  entitled  to  pro- 
tection. Brabam  ▼.  Bustard,  1  Hem.  &  M.  447;  Perry 
▼.  Tniefltt,  6  Beav.  88. 

The  fair  and  honest  use  of  one^s  own  name  in  the 
■ordinary  course  of  business  cannot  be  restrained. 
Rogers  ▼.  Rogers,  1  New  Bng.  Rep.  411, 68  Conn.  VSl; 
Clark  y.  Clark,  25  Barb.  78;  Devlin  y.  Deyiin,  60 
N.  Y.  214;  Landreth  y.  Landreth,  22  Fed.  Rep.  41; 
Shaver  v.  Shaver,  54  Iowa,  218;  Stonebraker  v. 
Btonebraker,  88  Md.  268;  Williams  v.  Brooks,  60 
-Conn.  278;  Merlden  Britannia  Co.  v.  Parker,  88  Conn. 
460;  Croft  v.  Day,  7  Beav.  84;  HollOTvay  v.  Hollo- 
way,  18  Beav.  218;  Sykes  v.  Sykes,  8  Bam.  Sc  C.  541; 
Metzler  v.  Wood,  L.  R.  8  Ch.  Dlv.  606;  Fullwood  v. 
Fullwood,  L.  R.  9  Ch.  Dlv.  176. 

A  i)erson  cannot  make  a  trade-mark  of 'his  own 
name  so  as  to  prevent  others  of  the  same  name 
from  using  It  in  their  own  business.  Meneely  v. 
Meneely,  62  N.  Y.  427;  Merlden  Britannia  Co.  v. 
Parker,  80  Conn.  460;  Faber  v.  Faber,  40  Barb.  857; 
^lendon  Iron  Co.  v.  Uhler,  75  Pa.  467;  James  v. 
James,  L.  R.  18  Bq.  421;  Burgess  v.  Burgess,  8  De  Q. 
M.  &  O.  806, 17  Jur.  292, 22  L.  J.  N.  S.  Ch.  675. 

The  use  of  a  trade-name  to  designate  a  business 
■90  similar  to  that  of  another  as  to  raise  a  strong 
probablhty  of  misleading  and  deceiving  the  public 
will  be  restrained.  Sanders  ▼.  Jacob,  2  West.  Rep. 
406. 20  Mo.  App.  06;  McCartney  ▼.  Qamhart,  45  Mo. 
406. 

No  trader  can  adopt  a  trade-mark  so  resembling 
that  of  another  trader  that  ordinary  purchasers, 
bujrlng  with  ordinary  caution,  are  Ukely  to  be 
misled.  McLean  v.  Fleming,  06  U.  S.  246  (24:  828i: 
Partridge  v.  Menck,  2  Barb.  Ch.  lOL,  5  N.  Y.  Ch.  L. 
•ed.  672,  and  note;  Curtis  v.  Bryan,  80  How.  Pr.  SB,  2 
Daly,  812;  McCann  ▼.  Anthony,  8  West.  Rep.  486, 21 
Mo.  App.  88;  Fllley  v.  Fassett^  44  Mo.  168;  Sanders 
T.  Jacob,  2  West.  Rep.  400, 20  Mo.  App.  06. 

The  use  of  the  words  **  golden  chain  **  Is  not  of  1 
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itself  an  infringement  upon  the  trade-mark  **goldea 
crown.*'  Parlett  ▼.  Guggenheimer,  8  Cent.  Bepw 
796,  67  Md.  542. 

The  court  of  chancery  has  the  power  to  Interfen 
by  Injunction  to  prevent  the  pirating  of  trade- 
marks. Partridge  v.  Menck,  2  Barb.  Ch.  IQL.  6  N.  7. 
Ch.  L.  ed.  572;  Taylor  v.  Carpenter,  11  Palge,2K«l 
N.  Y.  Ch.  L.  ed.  14iQ,  and  note;  Lee  v.  Haley,  L.  R.  i 
Ch.  App.  156;  Wotherspoon  v.  Currle,  L.  H.  6  H.  U 
608,  42  L.  J.  N.  S.  Ch.  180.  27  L.  T.  N.  S.  OSSL 

Where  ordinary  attention  will  enable  purchasot 
to  discriminate,  the  court  will  not  Interfem  Bill 
V.  Selgel,  8  West  Rep.  41, 116  IlL  187;  Read  v.  Rteb- 
ardson,  45  L.  T.  N.  &  54;  Beard  v.  Tanner,  18  L.  T. 
N.  S.  746;  Leldersdorf  v.  Flint,  60  Wis.  401;  Egg^n 
V.  Hlnk,  63  Cal.  445. 

The  right  must  be  clearly  established  by  the  evW 
denoe.  Ball  v.  Selgel,  8  West.  Rep.  48,  116  lU.  181^ 
McLean  v.  Fleming,  06  IT.  a  245  (24.  828). 

The  unauthorized  use  of  the  trade-mark  of  an- 
other person  Is  not  only  an  Invasion  of  his  ezdii- 
sive  right,  but  It  Is  a  fraud  upon  the  public  an! 
equity  will  restrain  such  use.  Taylor  v.  Oarpenter, 
11  Paige,  282, 5  N.  Y.  Ch.  L.  ed.  140,  2  Sandf .  Ch.  60B| 
7  N.  Y.  Ch.  L.  ed.  770;  Hennessy  v.  Wheeler,  60  N.  Y. 
271:  Walton  v.  Crowley,  8  Blatchf.  440;  Oongiessft 
K  Spring  Co.  ▼.  High  Rook  Congress  Spring  CO.  41 
N.  Y.  281;  Cook  ▼.  Starweather,  18  Abb.  Pr.  N.  & 
401;  Singer  Mfg.  Co.  v.  Kimball,  10  Soot.  L.  B.  J78.  tf 
Scot.  Jur.  201;  Manhattan  Medldne  Co.  ▼.  Wood, 
106  U.  8. 218  (27:  706);  Taylor  v.  Carpenter,  11  Palg% 
282, 5  N.  Y.  Ch.  L.  ed.  140,  42  Am.  Dec.  U4. 

The  fraudulent  Imitation  of  tbe  name  of  a  pnbK* 
cation  which  has  been  used  for  many  years  will  be 
restrained  and  the  owner  will  be  protected  by  In- 
junction. Matsell  V.  Flanagan.  8  Abbw  Pr.  N.  &  4aK 
Robertson  v.  Berry,  60  Md.  60L 

In  the  following  cases  the  remedy  was  ivfosed: 
Bell  V.  Locke,  8  Paige,  75,  4  N.  Y.  Ch.  L.  ed.  aoie 
Stephens  v.  De  Conto,  7  Rob.  848;  Talloot  ▼.  Mooni, 
6  Hun,  106;  American  Grocer  Pub.  Aanw  v.  Tte 
Grocer  Pub.  Co.  61  How.  Pr.  401. 

The  court  Is  not  bound  to  Interfere  where  ordl> 
nary  attention  wlU  enable  purohasers  to  discrimi* 
nate  between  trade-marka  uaed  by  different  psi^ 
sons.  Popham  v.  Cde,  66  N.  Y.  60, 28  Am.  Rep.  1^ 
Partridge  v.  Menck.  2  Sandf.  Cb.  6281 7  N.  Y.  Oh.  U 
ed.  720, 2  Barb.  Ch.  101, 5  N.  Y.  Cb.  L.  ed.  S72t  Stokos 
V.  Landgraff,  17  Barb.  608. 

As  to  when  an  injunction  w(B  be  grantsd^  rvsrrate* 
ino  the  unauthorized  use  of  trode-marlES,  aee  note  ts 
McLean  v.  Fleming,  24: 828L 
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goods  weighiDc;  one  fourth  of  a  pound  to  the 
yard  the  words  **  ChimberlaDd "  and  "  Sheet- 
ings" in  horizontal  lines,  with  the  figures 
"4-4*'  beneath  them,  and  with  the  capital  let- 
ters "  LL  "  below  the  figures  '*  4-4; "  that  the 
word  "  Cumberland,  "  from  the  river  near 
which  its  works  are  located,  was  used  to  des- 
icmate  its  manufacture  and  as  a  trade-mark; 
tne  word  **  Sheetings,"  to  signify  the  general 
character  of  the  go<Ms;  that  the  letters  "  LL  " 
were  used  to  denote  the  class  to  which  the 
sheetings  belonged,  and  the  figures  "4-4"  to 
indicate  that  the  goods  were  one  yard  wide; 
but  denied  that,  for  the  purpose  of  taking  ad- 
vantage of  plaintiflTs  trade,  it  had  placed  on  the 
said  ^oods  a  stamp  or  label  in  imitation  of 
plaintiff's  stamp  or  label,  with  intent  to  and 
with  the  effect  of  deceiving  the  public;  and 
denied  that  its  stamp  or  label  bore  any  resem- 
blance to  that  of  the  plaintiff  or  that  even  the 
most  casual  observer  would  take  the  one  for 
the  other;  and  denied  that  it  had  sold  with  the 
stamp  or  label  designated  goods  of  less  weight 
than  it  claims  the  said  letters  iDdicate,with  the 
qualification  that  there  may  exist  slight  varia- 
tions above  or  below  the  standard,  mathemat- 
ical exactness  not  being  uniformly  attainable 
by  any  manufacturer,  and  such  variations  ex- 
isting in  plaintiff's  eoods.  Defendant  averred 
that  plaintiff  coula  not  lawfully  set  up  any 
claim  to  the  exclusive  use  of  the  capital  letters 
"LL"  as  a  trade-mark,  for  they  did  not  indicate 
any  ownership  of  the  goods  upon  which  they 
are  impressed,  and  did  not  have  the  character- 
istics tor  making  them  a  lawful  trade- mark, 
and  standing  alone  conveyed  no  meaning, while 
the  words  "Lawrence  Mills,"  used  on  plaintiff's 
labels,  indicated  the  origin  of  said  goods  and 
plainly  advertised  that  they  were  made  by 
plaintiff.  Defendant  further  stated,  that  be^ 
fore  plaintiff  used  the  letters  "  LL,"  they  were 
stamped  and  used  by  the  Atlantic  Mills,  in  the 
United  States,  on  a  grade  of  sheetinss  manufac- 
tured by  them,  and  said  letters  had  never  been 
by  the  trade  and  ^neral  public  accepted  as  a 
trade-mark  of  plaintiff  or  as  forming  an  ele- 
ment of  the  same,  but  their  accepted  significa- 
tion was  that  they  represented  a  class  of  goods 
and  not  origin  or  ownership. 

Replication  having  t)€«n  filed,  the  cause 
came  on  for  hearing  April  28,  1887,  before 
Judge  Jackson,  upon  the  pleadings  and  volu- 
minous depositions  taken  by  the  respective 
parties,  and  resulted  in  a  decree  dismissinjr  the 
bill.  The  opinion  of  the  circuit  court  will  be 
found  in  81  Fed.  Rep.  776. 

In  a  painstaking  review  of  the  evidence,  the 
circuit  court  stated  the  facts  to  be,  that  prior 
to  1867,  plaintiff  branded  its  four-yard  sheet- 
ings with  a  picture  of  a  bull  in  a  rampant  posi- 
tion in  connection  with  the  words  "Lawrence 
Mills,"  and  the  single  capital  letter  "L;"  that 
in  1867,  plaintiff  added  another  capital  letter 
"L."  at  which  time  plaintiff  was  a  well-known 
manufacturing  company  and  had  manufactured 
and  sold  large  quantities  of  four-yard  goods; 
that  in  1888,  plaintiff  substituted  for  the  bull 
rampant,  the  bull's  head;  that  since  1867,  plain- 
tiff had  put  upon  the  market,  continuously,  a 
sheeting  of  the  same  weight  as  its  third-class 
goods  of  first  quality,  but  inferior  and  of  less 
value  than  the  former,  which  it  branded 
"Shawm ut  LL  sheetings,"  and  that  it  made 


two  other  kinds  of  brown  sheetings  graded  ac- 
cording to  weight,  one  of  which  it  stamped 
"XX."  and  the  other  "XXX,"  to  denote  dis- 
tinction in  grade;  that  plaintiff  had  for  many 
years  advertised  its  sheetings  in  a  well-knowa 
dry  goods  advertising  periodical,  heading  its 
advertisement  with  the  picture  of  a  bull's  head, 
the  words  "Lawrence  Mills"  and  the  letters 
•'XX/'  "XXX"  and  "LL,"  that  plaintiff  made 
flannels  and  denims  on  which  it  used  the  pic- 
ture of  a  bull's  head  and  the  words  "Lawrence 
Mills"  as  on  the  four-yard  sheetings,  but  not 
the  letters  "LL;"  that  letters  of  the  alphabet 
have  for  many  years  been  employed  by  manu- 
facturers to  designate  grades  and  qualities  of 
goods,  and  almost  the  entire  alphabet  \b  so 
used,  and  it  is  understood  generally,  in  the  cot- 
ton-goods trade,  that  letters  are  thus  used  to 
designate  grade,  class  or  quality;  that  it  was 
alf^o  generally  understood  in  the  trade  that 
"LL,  as  stamped  on  plaintiff's  sheetings, 
meant  four-yard  goods,  and  that  the  words 
"Lawrence  Mills,'  in  connection  with  the  bull's 
head,  were  used  to  indicate  the  maker;  that 
these  goods  were  always  invoiced  bv  plaintiff 
as  "Lawrence"  or  "Lawrence  Mills'^  LL,  and 
were  thus  generally  known  in  the  trade,  except 
that  in  some  instances  persons  who  have  beea 
more  familiar  with  them,  or  have  handled 
them  exclusively,  called  them  simply  "LLs," 
thereby  meaning  the  sheetings  made  by  the 
Lawrence  Company,  but  usually  said  sheetings 
were  described  as  "Lawrence  LL"  or  "Law- 
rence Mills  LL,"  just  as  other  sheeting 
stamped  with  "LL"  were  generally  known  m 
the  trade  and  spoken  of  as  "Beaver  Dam  LL," 
"Badger  State  LL,"  "Aurora  LL,"  "Cumber- 
land LL,"  etc. ;  that  the  signification  of  the  let- 
ters "LL"  stamped  upon  cotton  sheeting,  as 
indicative  of  grade,  class  and  quality,  was  gen- 
erally understood  in  the  trade  when  defendant 
commenced  the  use  of  said  letters  in  1885;  that 
the  Atlantic  Mills  of  Lawrence,  Massachusetts, 
stamped  the  letters  "LL"  upon  brown  sheet- 
ings of  its  manufacture  in  the  years  1860, 1863, 
1864  and  1866,  and  from  1872  down  to  the  pres- 
ent time;  that  there  were  cessations  in  the  man- 
ufacture of  said  goods  by  the  Atlantic  Mills 
from  time  to  time,  between  1860  and  1866,  and 
between  1865  and  1872  none  were  thus  stamped; 
that  the  weight  of  the  Atlantic  goods  made  ia 
1860  and  stamped  with  the  letters  "LL"  was 
4.19  yards  to  the  pound;  that  in  1862  the  goods 
so  stamped  weighed  4.86  yards  to  the  pound, 
and  in  1868,  1864  and  1865  their  weight  was 
4.56  yards  to  the  pound;  that  in  1872,  when  the 
Atlantic  Mills  had  again  commenced  placing 
the  "LL"  on  its  sheetings,  they  weighed,  and 
ever  since  have  weighed,  five  yards  to  the 
pound;  that  the  Atlantic  Mills,  in  1860,  made 
a  grade  of  brown  sheetines  that  weighed  8.89 
yards  to  the  pound,  and  which  it  stamped  with 
the  single  "L;"  that  the  Atlantic  Mills  employed 
said  letters  to  distinguish  between  different 
grades  of  goods,  and  has  continued  to  use  let- 
ters for  that  purpose;  that  it  is  fairly  deducible 
from  the  evidence  that  the  Atlantic  "LL"  cot- 
ton sheetings  were  in  the  market  in  1867;  that 
the  Atlantic  goods  were  and  are  of  the  same 
general  character  and  cla^  as  those  upon  which 
plaintiff  stamps  "LL,"  and  they  are  so  nearly 
alike  to  the  "Lawrence  LL"  that  ordinary 
buyers  and  even  experts  cannot  by  looking  at 
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them  distinguish  them  from  each  other;  that 
they  are  both  used  for  the  same  general  pur- 
pose and  compete  with  each  other;  that  look- 
ing onl^  at  the  letters  "LL,"  purchasers  would 
as  readily  mistake  "Shawmut  LL"  for  "Law- 
rence LL"  sheetings  as  they  would  "Cumber- 
land LL"  sheetings;  that  John  V.  Farwell  & 
Co.  haye  for  seyeral  years  been  using  a  priyate 
brand  for  sheetings  known  in  the  trade  as 
"Albany  LL."  and  in  1884.  and  with  full 
knowledge  of  this  fact,  plaintiffs  stamped  for 
Farwell  &  Co.  four-yard  sheetings  with  the 
label  '* Albany  LL/'  the  stamp  being  furnished 
by  Farwell  &  Co.,  and  returned  to  them  with 
the  goods,  which  were  sold  in  the  market  as 
John  V.  Farwell  &  Co's  "Albany  LL  sheet- 
ings;" that  plaintiff  had  all  the  while  known 
of  the  Atlantic  Mills  usin^  the  "LL"  on  its 
goods,  and  for  more  than  six  years  before  the 
commencement  of  this  suit  had  been  aware  of 

[544 J  the  fact  that  numerous  other  manufacturers 
had  been  stamping  said  letters  on  their  four- 
yard  cotton  sheeting,  and  that  it  neyer  object- 
ed until  about  the  time  of  tbe  bringing  of  this 
suit  and  one  of  a  like  character  against  the 
Aurora  Cotton  Mills  at  Chicafi;o;  that  it  did  not 
appear  that  the  brand  of  defendant  had  eyer 
been  mistaken  for  that  of  the  plaintiff;  that  it  was 
not  shown  that  plaintiff,  when  it  commenced 
using  the  letters  "LL"  on  its  third-class  goods, 
adopted  them  for  the  purpose  of  making  them 
its  trade-mark  or  any  substantial  or  material 
part  thereof,  nor  that  the  single  L.  used  prior 
to  1867.  constituted  in  whole  or  in  part  its 
trade-mark;  that  the  Atlantic  Mills  were  using 
the  single  L  on  one  grade  or  class  of  goods 
merely  to  indicate  quality,  from  1862  up  to 
1868;  that  under  the  proof  it  was  clear  that  the 
purpose  and  design  of  the  change  from  L  to 
LL  was  not  to  indicate  origin  or  ownership  or 
to  distinguish  the  sheetings  on  which  said  let- 
ters were  stamped  from  similar  goods  manu- 
factured by  others,  but  that  its  primary  object 
was  to  denote  its  class.  Quality  or  grade,  and 
to  represent  it  to  the  public  as  being  different 
goods  in  class  and  quality  from  those  primarily 
•old  by  plaintiff  under  the  single  L  stamp. 

The  circuit  coiut  quoted  from  the  eyidence 
of  plaintiff's  agent  that  the  "LL"  was  adopted 
"because  it  was  a  time  when  cotton  goods  were 
depreciating.  We  had  made  considerable  sales 
of  the  single  L;  but  a  party  who  had  bought  a 
large  lot  was  underselling  us  at  a  price  lower 
than  we  could  afford  to  meet,  and  I  suggested 
that  in  order  to  keep  them  out  of  this  competi- 
tion the  mills  should  change  the  fold  of  the 
single  L  from  a  narrow  to  a  wide  fold,  and 
put  on  a  double  L." 

The  court  held  that  the  letters  were  not  only 
originally  used  by  plaintiff  to  indicate  the  grade 
of  the  sheetings  on  which  they  were  stamped, 
but  to  conyey  the  impression  that  they  were 
different  goods  from  those  it  had  preyiously 
sold,  and  that  they  could  not  constitute  a  yalid 
trade-mark,  such  as  would  giye  plaintiff  the 
ezclusiye  ri^ht  to  use  them  on  third-class  sheet- 
ings, weighing  one  quarter  of  a  pound  to  the 
yud;that  it  might  well  be  doubted  whether 

[545]  letters  by  themiclyes  or  in  combination  could 
be  employed  to  represent  both  the  grade  and 
quality  of  goods  and  their  origin,  thus  perform- 
uig  at  the  same  time  the  double  office  of  a 
trade-mark  ana  a  description  or  dassiflcation 
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of  the  article  to  which  they  were  afl^ed,  and 
be  sustained  as  affording  an  ezclusiye  right  to 
tbe  use  of  the  deyice  as  a  trade- mark,  whidi 
would  come  into  collision  with  the  right  of  the 
public  to  use  the  letters  in  their  other  meaning; 
but  that  question  was  left  undetermined,  since 
the  court  concluded  that  the  letters  only  indi- 
cated grade,  class  or  quality,  aod  not  origin, 
ownership  or  manufacture.  The  court  al» 
held  that  the  Atlantic  Company  so  used  tbe 
letters,  before  their  adoption  by  plaintiff,  as  tfr 
preclude  the  latter  from  acquiring  a  yalid  trade- 
mark therein;  and  that  the  putting  upon  tbe 
market  of  an  inferior  quality  of  cotton  sheet- 
ing, weighing  four  yards  to  the  pound  and 
branded  "Shawmut  LL,"  equally  warruited 
the  use  of  the  letters  by  the  defendant,  aod 
preyented  plaintiff  from  claiming  injury  to  it» 
trade  by  such  use.  The  court  U)und  further 
that  tbe  plaintiff  was  not  entitled  to  relief  od 
the  ground  that  its  label,  or  distinctiye  part 
thereof,  was  being  simulated  by  defendant  so 
as  to  impose  its  ^oods  upon  tbe  public  as  those 
of  the  plaintiff,  since  defendant  iiad  been  guilty 
of  no  fraudulent  intent,  and  had  in  no  way 
either  deceiyed  the  public  or  defrauded  the 
plaintiff. 

Messrs.  J.  H,  Raymond  and  W.  B. 
Homblower*  for  appellant: 

At  common  law  the  ezclusiye  right  to  a 
trade-mark  grows  out  of  the  uae  of  it,  and  not 
its  mere  adoption. 

UniUd  States  y.  SUffens^  100  U.  8.  82  (25: 
650). 

Property  in  a  trade-mark  has  yery  little 
analogy  to  that  which  ezists  in  copyrights  or 
in  patents  for  inventions. 

Delaware  db  H.  Canal  Oo.  y.  Clark,  80  U.  & 
18  Wall.  322  (20:  583). 

"LL"  legally  and  properly  indicates  both 
origin,  ownership  and  manufacture,  and  grvk, 
quality  and  class. 

American  8,  L,  B.  Co.  y.  Anthati^,  9  New 
Ensr.  Rep.  630.  15  R.  L  838;  Amaskeag  Mfg.  Cs. 
y.  Trainer,  101  U.  S.  61  (26:  908);  Bhaw  Stock^ 
ing  Co.  y.  Mack,  12  Fed.  Rep.  707;  Btirton  y. 
Stratton,  12  Fed.  Rep.  701;  Manhattan  Medi- 
cine Co.  y.  Wood,  108  U.  8. 222  (27: 707);  Msjm^ 
dee  y.  Holt,  128  U.  S.  614  (82:  626);  OodiUot  f. 
Harris,  81  N.  Y.  263;  Ransoms  y.  Oraham,  51 
L.  J.  N.  8.  Ch.  897;  Oillott  v.  Esterbrook,  IT 
Barb.  456,  48  N.  Y.  374;  Coats  y.  ffolbrook,  t 
Sandf.  Ch.  686.  7  N.  Y.  Ch.  L.  ed.  718;  Boafi^ 
man  y.  Meriden  Britannia  Co.  35  Conn.  401; 
Lawrence  Mfg.  Co.  y.  LoweU  Hosiery  Mitts,  ISI 
Mass.  328;  Qodillot  y.  Harris,  81  K.  Y.  Ml; 
Amoskeag  Mfg.  Co.  y.  Spear,  2  Sandf.  599. 607; 
McLean  y.  Fleming,  96  U.  S.  245  (24:  828i. 

Messrs.  IL.  J.  Hopkins  and  ^.  BI.  Diek> 
inaon,  for  appellee: 

To  entitle  a  person  to  the  ezclusiye  uae  of  t 
mark  or  deyice  as  a  trade-mark,  it  must  if 
pear  that  its  purpose  is  to  identify  tbe  maker 
with  the  articles. 

Amoskeag  Mfg.  Co.  t.  Spear,  2  SandL  511. 
Cox,  Trade-mark  Cas.  87;  Amoskeag  iffg.  Qs. 
y.  Trainer,  101  U.  8.  51  (25:  993);  Ooodfss^^ 
L  R.  Glove  Mfg.  Co.  y.  Goodyear  Rubber  (J.  1» 
U.  8.  699  (82:  635);  Delaware  db  H.  Canal  On 
y.  Clark,  80  U,  S.  13  Wall.  811  (20:  681);  Obi- 
dee  y.  Deere,  54  III.  439;  Anery  v.  MeiHe.  Q 
Ey.  97;  Stokes  y.  Landgraff,  17  Barb.  608.  Coi* 
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Trade-mark  Cas.  137;  Falkinburg  v.  Lucy,  85 
Cal.  52,  Cox.  Trade-mark  Cas.  448;  Burton  v. 
Stratton,  12  Fed.  Rep.  696;  Baggett  v.  Fi?id' 
kUer,  L.  R.  17  Eq.  29;  McLean  v.  Fleming,  96 
U.  8.  245  (24:  828):  MarshaU  y.  Pinkham,  52 
Wis.  572,  88  Am.  Rep.  756. 

The  claimant  must  have  been  the  first  one 
to  use  the  mark  on  same  or  like  articles. 

Stachelberg  v.  Ponce,  128  U.  8.  690  (82:  571); 
Delaware  dk  K  Canal  Co.  v.  Clark,  80  U.  8.  18 
Wall.  311  (20:  581);  American  8.  L,  B.  Co.  v. 
Anthony,  15  R  I.  838;  Avery  v.  Meikle,  81  Ky. 
«7;  Derringer  v.  Plate,  29  Cal.  292,  Cox,  Trade- 
mark Cas.  327. 

Where  imitation  or  infringement  is  charged, 
such  imitation,  to  be  restrained,  must  amount 
to  a  false  representation,  expressed  or  implied. 

High,  In].  §§  1085,  1086,  1089;  Merrimack 
Mfg.  Co,  ▼.  Gamer,  4  E.  D.  Smith,  887,  Cox, 
Trade-mark  Cas.  161;  Partridge  v.  Menck,  2 
Bandf .  Ch.  622.  7  N.  Y.  Ch.  L.  ed.  729,  Cox, 
Trade-mark  Cas.  72-81;  Colladay  v.  Baird,  4 
Phila.  189,  Cox,  Trademark  Cas.  257-261; 
Boardman  v.  Meriden  Britannia  Co,  35  Conn. 
402,  Cox,  Trade-mark  Cas.  503;  Popham  v. 
CoU,  66  N.  Y.  69.  23  Am.  Rep.  22;  Enoch  Mor- 
gan*$Sons  Co.  v.  Troxell,  89  N.  Y.  292.  42  Am. 
Rep.  296. 

Tbe  owner  of  a  valid  trade- mark  who  ac- 
quiesces in  its  use  by  others  who  had  no  inten- 
tion to  defraud,  cannot  have  an  account  of 
gains  and  profits. 

Browne,  Trade-marks,  603;  Beard  v.  Turner, 
13  L.  T.  N.  8.  747,  Cox,  Trade-mark  Cas.  717: 
Taylor  v.  Carpenter,  2  Woodb.  &  M.  1.  Cox, 
Trade-mark  Cas.  41;  Harrison  v.  Taylor,  11 
Jur.  N.  8.  408.  Cox,  Trade-mark  Cas.  675; 
Amoakectg  Mfg.  Co.  v.  Qarner,  5  Barb.  151. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  tne  court: 

After  a  careful  examination  of  tbe  evidence 
in  this  record,  we  are  satisfied  that  tbe  conclu- 
sions of  tbe  circuit  court  upon  the  facts  are  sub- 
stantially correct.  While  there  may  be  a  con- 
flict in  some  particulars,  we  regard  the  defend- 
ant's contention  upon  all  points  material  to  tbe 
disposition  of  tbe  case  as  clearly  sustained  by 
the  weigbt  of  tbe  evidence,  wbich  we  do  not 
feel  called  upon  to  recapitulate. 

In  Delaware  A  H.  Canal  Co.  v.  Clark,  80  U. 
8.  18  Wall.  311,  822  [20:  581.  5831.  it  was  said 
by  Mr.  Justice  Strong,  speaking  for  the  court, 
that  "  tbe  office  of  a  trade-mark  is  to  point  out 
difltinctivelv  tbe  origin  or  ownership  of  tbe 
ariicle  to  wbicb  it  is  affixed;  or,  in  other  words, 
to  give  notice  who  was  tbe  producer.  This 
may.  in  many  cases,  be  done  by  a  name,  a 
mark  or  device  well  known,  but  not  previouslv 
applied  to  the  same  article.  But  though  it  is 
not  necessary  that  the  word  adopted  as  a  trade- 
Dame  should  be  a  new  creation,  never  before 
known  or  used,  there  are  some  limits  to  tbe 
right  of  selection.  This  will  be  manifest  when 
it  Is  considered  that  in  all  cases  where  rights  to 
the  exclusive  use  of  a  trade-mark  are  invaded, 
it  is  invariably  held  that  the  essence  of  a  wrong 
consists  in  the  sale  of  tbe  goods  of  one  manu- 
facturer or  vendor  as  those  of  another ;  and 
that  it  is  only  when  this  false  representation  is 
directly  or  indirectly  made  that  tbe  party  who 
appeals  to  a  court  of  equity  can  have  relief. 
This  is  the  doctrine   of  all  the  authorities. 
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Hence  tbe  trade-  mark  must  either  by  itself,  or 
by  association,  point  distinctively  to  the  origin 
or  ownership  of  the  article  to  wbich  it  is  ap- 
plied. The  reason  of  this  is  that  unless  it  does, 
neither  can  he  who  first  adopted  it  be  injured 
by  any  appropriation  or  imitation  of  it  by 
others)  nor  can  the  public  be  deceived.  The 
first  appropriator  of  a  name  or  device  pointing 
to  his  ownership,  or  which,  by  being  associated 
with  articles  of  trade,  has  acquired  an  under- 
stood reference  to  the  originator  or  manufao* 
turer  of  the  articles,  is  injured  whenever 
another  adopts  the  same  name  or  device  for 
similar  articles,  because  such  adoption  is  in  ef- 
fect representing  falsely  that  the  productions  of 
the  latter  are  those  of  the  former.  Thus  the 
custom  and  advantages  to  which  tbe  enterprise 
and  skill  of  tbe  first  appropriator  had  given 
him  a  just  right  are  abstracted  for  anoUier^s 
use,  and  this  is  done  by  deceiving  the  public, 
by  inducing  tbe  public  to  purchase  the  goods 
and  manufactures  of  one  person  supposing 
them  to  be  those  of  another.  The  trade  mark 
must  therefore  be  distinctive  in  its  original  sig- 
nification, pointing  to  tbe  origin  of  tbe  article, 
or  it  must  have  become  such  by  association. 
And  there  are  two  rules  which  are  not  to  be 
overlooked.  No  one  can  claim  protection  for 
tbe  exclusive  use  of  a  trademark  or  trade-name  [547 
wbich  would  practically  give  him  a  monopoly 
in  the  sale  of  anv  goods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the 
public  would  be  injured  rather  than  protected, 
for  competition  would  be  destroyed.  Nor  can 
a  generic  name,  or  a  name  merely  descriptive 
of  an  article  of  trade,  of  its  qualities,  ingredi- 
ents or  characteristics,  be  employed  as  a  trade- 
mark and  tbe  exclusive  use  of  it  be  entitled  to 
legal  protection.  As  was  said  in  the  well  con- 
sidered case  of  Amoskeag  Mfg.  Co.  v.  thiear,  % 
Sandf.  599.  the  owner  of  an  original  trade- 
mark has  an  undoubted  right  to  be  protected  in 
the  exclusive  use  of  all  the  marks,  forms  or 
symbols  that  were  appropriated  as  designating 
tbe  true  origin  or  ownership  of  tbe  article  or 
fabric  to  which  they  are  affixed ;  but  he  has 
no  right  to  tbe  exclusive  use  of  any  words,  let- 
ters, figures  or  symbols  wbich  have  no  relation 
to  the  origin  or  ownership  of  tbe  goods,  but  are 
only  meant  to  indicate  tbeir  names  or  quality. 
He  has  no  right  to  appropriate  a  sign  or  a  sym- 
bol, which,  from  the  nature  of  the  fact  it  is  used 
to  signify,  others  may  employ  with  equal  truth, 
and  therefore  have  an  equal  right  to  employ, 
for  the  same  purpose.' " 

We  quote  thus  at  length,  because  the  de- 
cision is  a  leading  one.  which  has  been  repeat- 
edly referred  to  and  approved  as  presenting  the 
philosophy  of  the  law  applicable  to  trade  marks 
m  a  clear  and  satisfactory  manner,  as  should 
also,  indeed,  be  said  of  Judge  Duei''s  noted 
opinion  in  tbe  case  therein  cited.  Amoskeag 
Mfg.  Co.  V.  Trainer,  101  U.  8.  51  [25:  9931; 
Manhattan  Medicine  Co.  v.  Wood,  108  U.  8. 
218  [27:  708];  Ooodyear's  L  R.  Olove  Mfg.  Co. 
V.  Ooodyear  Rubber  Co.  128  U.  8.  698  [82:  535]; 
Corbin  v.  Oould,  183  U.  8.  308  [38:611]. 

Nothing  is  better  settled  than  that  an  exclusive 
right  to  the  use  of  words,  letters  or  symbols,  to 
indicate  merely  the  quality  of  the  goods  to 
which  they  are  affixed,  cannot  be  acquired. 
And  while  if  the  primary  object  of  tbe  mark 
be  to  indicate  origin  or  ownership,  the  mere 
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fact  that  the  article  has  obtained  such  a  wide 
sale  that  it  has  also  become  indicative  of  qual- 
ity, is  not  of  itself  sufficient  to  debar  the  owner 
from  protection,  and  make  it  the  common 
[548]  property  of  the  trade  (Burton  v.  Stratton,  12 
Fed.  Rep.  606),  yet  if  the  device  or  symbol  was 
not  adopted  for  the  purpose  of  indicating  origin, 
manufacture  or  ownership,  but  was  placed  upon 
the  article  to  denote  class,  grade,  style  or  qual- 
ity, it  cannot  be  upheld  as  technically  a  trade- 
mark. 

Amoslceag  Mfg,  Oo.  v.  Trainer,  $upra,  which 
involved  the  use  of  the  letters  "A.  C.  A."  in 
connection  with  a  general  device  constituting 
a  trade-mark,  is  very  much  in  point,  and  the 
discussion  by  i/r.  JustieeFieXd,  who  delivered 
the  opinion  of  the  court,  leaves  little,  if  any- 
thing, to  be  added  here.  In  that  case,  as  in  this, 
there  was  some  evidence  tending  to  show  that 
it  was  understood  that  the  letters  were  used  to 
indicate  origin  as  well  as  quality,  but  it  was  con- 
sidered to  l^  entirely  overborne  by  the  disclos- 
ure of  the  name  of  the  manufacturer  in  full  and 
the  history  of  the  adoption  of  the  letters  to  desic^- 
nate  quality  only,  as  narrated  by  conoplainant. 

We  held  in  Menendez  v.  Holt,  128  D.  S.  514, 
620  [32:  526, 627],  that  the  words  "  La  Favori- 
ta  "  were  so  used  as  to  indicate  the  origin  of  a 
special  selection  and  classification  of  certain 
flour,  requiring  skill.  Judgment  and  expert 
knowledge,  and  which  gave  value  and  reputa- 
tion to  the  flour.  The  name  was  purely  arbi- 
trary—a fancy  name  and  in  a  foreign  language-— 
and  did  not  in  itself  indicate  quality.  The 
legality  of  the  trade-mark  as  such  (and  it 
had  been  duly  registered  under  the  Act  of 
Congress)  was  conceded  by  the  answer, 
though  it  was  contended  in  the  argument  that 
it  was  not  valid  because  indicative  only  of 
quality,  but  we  were  of  opinion  that  the  pri- 
mary object  of  its  adoption  was  to  symbolize 
the  exercise  of  the  judgment,  skiU  and  partic- 
ular knowledge  of  the  Arm  which  adopted  and 
ujed  it,  and  that  the  phrase  covered  the  wish 
to  buy  and  the  power  to  sell  from  that  origin. 

Since  we  are  satisfied  from  the  evidence  that 
plaintiff  failed  to  establish  the  existence  of  a 
trade-mark  in  the  letters  '*  LL."  or  that  they 
constituted  a  material  element  in  its  trade- 
mark, relief  cannot  be  accorded  upon  the 
ground  of  an  infringement  by  defendant  of  an 
exclusive  right  in  the  plaintiff  to  use  the  let- 
ters as  against  all  the  world.  The  jurisdiction 
to  restrain  the  use  of  a  trade-mark  rests  upon 
[540]  ^®  ground  of  the  plaintiff's  property  in  it,  and 
of  the  defendant's  unlawful  use  thereof.  Bo$- 
ton  Diatits  Co.  v.  Florence  Mfg.  O.  114  Mass. 
69.  If  the  absolute  right  belonged  to  plaintiff, 
then  if  an  infringement  were  clearly  shown, 
the  fraudulent  intent  would  be  inferred,  and  if 
allowed  to  be  rebutted  in  exemption  of  dam- 
ages, the  further  violation  of  the  right  of  prop- 
erty would  nevertheless  be  restrained.  Mc- 
Lean V.  Fleming,  96  U.  S.  245  [24:  8281;  Men- 
endet  v.  Holt,  128  U.  S.  514  [32:  526]. 

It  seems,  however,  to  be  contended  that 
plaintiff  was  entitled  at  least  to  an  injunction, 
upon  the  principles  applicable  to  cases  analo- 
gous to  trade  marks,  that  is  tosav,on  the  ground 
of  fraud  on  the  public  and  on  the  plaintiff,  per- 
petrated bv  defendant  by  intentionally  and 
fraudulentlV  selling  its  goods  as  those  of  the 
plaintiff.    Undoubtedly  an  unfair  and  fraudu- 
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lent  competition  against  the  business  of  tbt 
plaintiff^conduct  with  the  intent,  on  the  put 
of  the  defendant,  to  avail  itself  of  the  repa- 
tation  of  the  plaintiff  to  palm  off  its  goods  m 
plaintiff's— would,  in  a  proper  case,  oonstituts 
ground  for  relief. 

In  Putnam  Nail  Go.  v.  Bennett,  43  Fed.  Kep. 
800,  where  the  bill  alleged  that  the  defendants 
had  imitated  plaintiff's  method  of  bronang 
horse-shoe  nails,  which  plaintiff  used  as  t 
trade-mark,  with  the  intention  of  deceiving  the 
public  into  buying  their  goods  instead  of  plain- 
tiff's, and  the  question  came  up  on  demurrer, 
Mr,  Justice  Bradley,  after  stating  certain  aver- 
ments of  the  bill,  said,  orally:  "There  is  here 
a  substantial  fact  stated,  that  the  public  sod 
customers  have  been,  by  the  alleged  conduct 
of  the  defendants,  deceived  and  misled  into 
buying  the  defendants'  nails  for  the  compUio- 
ant's.  That  averment  is  amplified  in  para^rapli 
four  of  the  bill.  Now  a  trade-mark,  clearly 
such,  is  in  itself  evidence,  when  wronsfnDy 
used  by  a  third  party,  of  an  fllegal  act.  ft  is  of 
itself  evidence  that  the  party  intended  to  de- 
fraud, and  to  palm  off  his  goods  as  another*! 
Whether  this  is  in  itself  a  good  trade-mark  or 
not,  it  is  a  style  of  goods  adopted  by  the  com- 
plainant which  the  defendants  have  imitated 
for  the  purpose  of  deceiving,  and  have  de- 
ceived the  public  thereby,  and  induced  them 
to  buy  their  goods  as  the  goods  of  the  com- 
plainant. This  is  fraud.  We  think  the  case  p 
should  not  be  decided  on  this  demurrer,  but 
that  the  demurrer  should  be  overruled,  and 
the  defendants  have  the  usual  time  to  answer. 
The  allegation  that  the  complainant's  peculiar 
style  of  goodsis  a  trade-mark  mav  be  regarded  as 
a  matter  of  inducement  to  the  charge  of  fraud. 
The  latter  is  the  substantial  charge  which 
we  think  the  defendants  should  be  required  to 
answer."  And  see  I^ew  York  A  JS.  Cement  Ck 
V.  Coplay  Cement  Go.  44  Fed.  Rep.  2T7. 

In  Wotherspoon  v.  Currie,  L.  R  6  H.  L.  506, 
the  plaintiffs  had  manufactured  starch  at  Glen- 
field,  which  had  become  known  as  '*  Glenfiekl 
starch."  They  removed  from  Qlenfield,  hut 
continued  to  call  their  starch  by  the  same  name. 
The  defendant,  though  his  place  of  busineH 
was  at  Paisley,  commenced  manufacturing 
starch  at  Glenfield,  and  selling  the  same  in 
Scotland  with  the  words  *' Glenfield  starch* 

Srinted  on  the  sale  labels.  This  was  inte^ 
icted  by  the  court  of  sessions,  but  he  contin- 
ued to  sell  in  England  Under  a  label  of  which 
"  Glenfield  ^  in  larger  or  darker  letters  than 
any  other  on  the  packets  was  tlie  pronounced 
feature,  and  the  House  of  Lords  held  that  be 
was  putting  the  word  "Glenfleld**  on  his  labeb 
fraudulently  and  with  the  intention  of  making 
out  that  his  starch  was  the  starch  of  the  plaia- 
tiff ,  who  had  by  user  acquired  the  ri^ht  to  the 
name  of  Glenfield  starch,  and  enjoined  him 
from  so  doing. 

In  Thompton  v.  Montgomery,  L.  R  41  Ol 
Div.  85,  60,  the  plaintiffs  and  their  predecesson 
had  for  a  hundred  years  carried  on  a  brewery 
at  Stone,  and  their  ale  had  become  known  ii 
''Stone  ale."  They  had  registered  sevenl 
trade-marks,  which  contained  the  words  "Stoos 
ale"  in  combination  with  some  device  or  name 
of  their  firm,  and  in  1888  they  regiatered  as  ta 
additional  trade-mark  the  words  **  Stone  ale* 
alone.    The  defendant  built  a  brewery  at  StoiMb 
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over  which  lie  placed  the  words  "  Montgom-  LAWRENCE    MANDFACTDRINO  COM-    f"* 

cry's  Stone  Brewery,"  wilh  n  device  coDtaioiog  PANT,  Appt., 

the  words  "Sio  le  ale,"  anJ  a  moDOgram  some-  e. 

wLdl  restmlilma  tlit-  plaintiffa'  Irade-mark.     It  JANE8VILLE  COTTON   MTT.T.S, 

vas  held  that  the  pluimitis  could  nut  register 

"Stone  Hie"  as  a  trade-mark  uoder  the  Act  of 

Parliament  in  tliat  behalf,  but  that  they  bad 

acquired  by  user  the  right  to  the  use  of  the  Suit  to  enforet  former  decree— tontent  dtort* 

wonls  "Stone  ale;"  auiltbat   the  conduct  of  not  resadjudirala — court  mU  not  arf'oreteoi^ 

the  defendant  beint;,  Id  IbcnplnioD  of  the  court,  wnt  dteree  vften  wrong. 

calculated  to  deceive  thu  public  into  Hupposlng 

thai  hlB  ales  were  brewed  by  plaintiffs,  they  L    Where  k  psrtj  oomea  Into  a  court  of  equity  to 

were  entitled  to  an  inJunclioD.     lA>rd  Juttice  obtainltsaldlo  eiooutlng  aformerdBcroeotUw 

Lindley  remarked  that,  allhoufth  the  piainliffa  court,  the  court  may  open  up  aucb  decree  la 

had  no  eicluHive  riRht  to  ibe  use  of  the  words  order  to  inquire  whoiher  olreumstanoe*  Justified 

"Blone  ale"  aione  as  against  the  world,  or  any  therellef  RTHntedbylfc  In  such  case  It  devolve. 

right  to  prevent  the  defendsnl  selling  hi^g^  ^^  d^'i^'^''  *°  "^^  ""*  "^  "^^  ""  " 

•a  bnvlDg  been  made  al  Stone,  yel,  "as  against  wi,.,™.  ~.-™  ~h,™.  »„.~™,— -^-.i,     _- 

a  particulnr  defendant  who  U  fraudulenfly  us-  *■  J'^lZ^.i^^^.T^T^^^t.^^^^^STZ. 

I  '^                        ,-,,,,„         .l'j  to  bave  the  beneflc  oi  Its  lonner  aeored  and  the 

Ing    or  gcing  to  traudulenlly  use,    the  words  prjor  decree  wm  the  oousequenoe  of  the  ooo«Bnt 

With   the   expresB   purpose  of  passing  off  bis  at  the  partis,  aud  not  o(  the  Judpnent  or  Che 

goods  as  the  goods  of  the  plattidfls,  it  app<  ars  oourt.  the  court  mar  deoUne  to  treat  It  as  rM 

to  me  Ihat  the  pliiinliffs  may  have  rights  which  adiudlcata. 

they  may  not  have  against  other  trailers.     In  i.  Where  a  coasent  decree  was  entered  restratnlni 

regard   to   that  proposition,  it   appears  to  me  a  manuracturlns  company  from  uslnit  a  label  or 

Ihat  the  Qlen field  starch  case  has  an  eilremely  trade-mark  of  the  phUotiff,  and  ■  suit  la  after- 

Important   bearing   upon  this  case.     The  evl-  »«"*»  brought  to  restrain  the  succcwor  of  Um 

deuce  in  rhis  case  convinces  me  that  any  ale  company  from  using  raid  trade-mark  and  to  en- 

which  maybesold  by  thUparticular  defendant  J°"*  *f     *',T'^!°!!,'I*°S    —"""'"'.^ 

..!*..       ^  i    ,      Tx,  !<   ,   ...   I.  J   i_  Li__    -_   L  .  the  agreement  on  wbrob  tbe  deoroe  was  entered 


n  which  tbe  decree  was  entered 

,     -       .,       ,  ,  ..-  ,    ,        V  .'  n  J      lu  u^nuB  bound  the  suooesaor,  Uie  oourt  maj 

Missed  off  as  the  plaintiffs  ale.  _  I  am  satisfled      „,^  („  be  <ioustniined  by  or  to  enforoa^ 
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that  he  does  not  use  the  words  '  Stone  ale '  for      previoni  consent  decree  »..=.=  .™.  -~™  w.. 

any  honest  purpose  whatever,  hut  according  to      emmeouiaudooDtrary  totberlghtof  ttaecua. 

the  evidence  with  a  distinctly  fraudulent  pur-  [No.  102.] 

pose.      Is   there   any   res.ion,   then,    why  the  Argued  Dee.  3, 4, 1S90.    Decided Maroht,  1891. 

court  should  cot  deal  with  him  accordingly, 

and  prevent  him  from  carrying  out  such  fnlen-     A  PPEAL  from  a  decree  of  tbe  Circuit  Court 

tioD  by  restrainine;  him  from  using  the  words  A  of  tbe  United  Stales  for  the  Western  Dto- 

which  be  will  only  use  lor  thai  purposeT    In  trict   of  Wisconsin,  dismissing  a  suit  in  equl^ 

my  opinion  the  Glenfield  slarch  caee  warrants  to  enforce  a  former  decree  entered  by  comenL 

nsin  going  that  length  as  aguinslthia  particular  Aftrmed. 

defeoount." 

But  the  deceitful  representation  or  perfidious       Btatomeol  by  Mr.  Ohi^Jvitiet  Fuller: 
dealing  must  be  made  out  or  be  dearlv  infers-        The  Lawrence  ManufacturingCompany  Sled 

ble  from  tbe  ciicum stances.     If,  in  this  case,  its  bill  against   the  Jare^ville  CoCon  Mills  on 

the  letters  LL  formed  an  important  part  of  the  first  day  of  June,  1^84,  in  the  United  States 

plaintiff's  label,  and  the  defendant  bad   used  Circuit  Court  tor  the  Western  District  of  Wla- 

them  in  such  a  way  and  under  such  circum-  consin,  clsimlng  that  tbe  letters   "LL"  upoD 

stances  as  to  amount  to  a  false  representation,  sheeliogs  of  the  third  class,  running  four  yardi 

which  enabled  it  to  sell  and  it  did  sell  Its  goods  to  the  pound,  belonged  Lo  It  as  a  trademark, 

as  (hose  of  the  plaintiff,  and  this  without  tbe  and  averring  that  defendant  bad  been  recently 

plaintiff's  consent  or  acquiescence,  then  plain-  organized,  and  was  in  law  and  in  fact  the  suo- 

dff  might  obtain  relief  withio  tbe  prioclples  of  cessor  of  the  Janteville  Cottoii  Hauufacturing 

the  cases  Just  cited.     But  there  is  no  such  state  Companr,  having  succeeded  to  and  having  ao- 

of   facts   here.     The  brands  are  entirely   dls-  quired  all  tbe  assets  and  property  and  good-wlll 

similar  in  appearance,  and  tbe  letters  have  for  of  the  latter.and  that  thedefendant  wasowned 

years  been  understood  generally  as  signify-  and  officered  (with  one  czcepiioo)  by  the  same 

log  grade  or  quality,  and  been  so  used  by  dlf-  persons  as   the  Cotton   Manufactaring   Com- 

ferent  muoufacturers,  and  there  Is  no  proof  pany,  and  that  the  defendant  had  advertised 

Juslifying  the  inference  of  fraudulent  intent,  itself  to  the  public  as  the  successor  in  all  ifr 

or  of  deception  practiced  on  the  plaintiff  or  on  — —- -— — — — 

the  public  Nora.— IFJmx  on  Injunction  tMB  b«  pn>nt«d  r»- 

Mr.  A«,„  Bta.dUJ,rt  did  .ot  dt  ta  .bl;  J.^Sr.S^.'-'.SK'  S^^STSiSSSS 

case  or  take  any  part  Id  tU  deciston;  nor  did  etontn,-  uu  or  namti  remtHv  *n  uuttv,- btfunetion, 

Jfr.  Juatxee  Brown,  who  was  not  a  membei  —see  note  to  Lawrsnoa  Hlg.  Go,  v.  IMm^we  Nf» 

of  the  court  when  tbe  case  was  argiud.  Oo.  ante,  p.  WT. 
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0611-589                           Sdpbkmb  Cocst  or  the  UHrrBD  Btath.  Oar.  Txan, 

■pects  of  tbe  CottoD  MaDufacturine  CompanT.  lecree,  the  nine  being  In  accordance  vitb  Uw 

That  eart;  in  1806,  appellant  exhibited  In  the  erma   of  a  atipalalioii  of  the  paitlea  bento, 

nine  court  a  bill  of  complaiBt  coaulniQg  tbe  lerelofore  filed  nerela." 

aUemtions  set  forth  in  this  bill  In  reaped  to  tbe  „.                 , ,         ,.        .               ■          v    . 

usTof  ihe  lettem  'LL."  against  the  Coiton  Thrt,  notwithataDdlng  the  fwemisea.  the  dj. 

Manufacturing  Company,  and  that  thereatier-  radant.  beingthe  auopeaaor  in  law  and  in  boA 

ward  the  appellMt  and  the  Cotton  Manufactur-  'esa  »'  the  Coiton   Manofactoring  Companr 

Injr  Company  entered   into  a  stipulation  In  the  s^ued  the   dreular  letter  ;t'»Cb«I.  «,|»«  « 

caie,  beartng date  March  80, 1^0:    "Thatthe  vbich.  underlheheadinjpor  "  Diaaohitionaiid 

■aid  Lawrence  Manufacturing  Company  here-  Seorganizatioo    la  aa  loUowa: 

bv  consents   that  the  suit  commenced  in   the        „_,, ,, < .»..  t ...m, 

ciouli Court  ot  the BmM Si.la  lortb.  W«t-  , 'J'lSSS S. J  rZ™"!.^!.  KSTS 

.ItbojC  CMt.  to  nld  Jujeivin.  Cotton  M.bu.  ,          ,  ^'^,fi„  „„„  „^,i,„  ,i,b  ia 

The  b.ll  further  alleged  thai  with  tbe  alipula-  '^  »  ^l" ^,"?L''"!^'^™h,l^  'S^^.*  k?« 

lion  .here  waa  submit^  to  tbe  Cotton  ifanu-  ^U.'r  "^,Vh^  DoTl  ble^           ^"^ 

faciuring  Company  a  release  proposed  to  be  ^*»"'  "•  "°"  "  '"'*■  "°"  ^  *•■*• 

executed  b;  appeflant  to  said  company,  and  That  appellant  demanded  at  once  tliat  da-   {I 

also  anagreemenl  propoied  to  be  executed  and  Fendant  should  withdraw  tbe  circular  letter  and 

deliveretfbj  tbe  company  to  appellant,  which  sease  preparations  to  use  the  capital  letter  "L' 

agreement  bound  tbe  Coiton  Manufacturing  with  tbe  word  "double"  written  across  it,  and 

Company  and  its   succeasori  in  said  corpora-  jboutd  not  use  the  aame;  bat  defendant  da- 

tlon   and  in  said  buBineaa  and  ita  assigns,  nol  clined  to  comply  with  the  demandl,  and  threat- 

to  use  the  label  or  trade-mark  "LL"  oc  an;  ened  and  proposed  to  use  the  capilAlletier  "L* 

goods  of  Its  manufacture  after  the  first  da;  with  the  word  "double"  written  acroas  it  at  ill 

of  July,  1886:  and  that  the  stipulation,  release  itamp  upon  sheetings  of  the  third  general  clai^ 

and  agreement  were  adopted  by  Ibc  board  ol  on  and  after  July  I.  1886.    Plaintiff  arenvd 

directors  of  the  Cotton  Manufacturing  Com-  that  such   a  use  would  be   a  fraud  upon  tha 

pany  on  the  third  of  April,  1886,  and  appellant  public  and   a  fraud    upon   itself,  and  a  rfo 

waa  so  notified  by  defendant,  and,  pursuant  tc  lation  of  the  stipulation  of  tbe  contract  ind 

the  action  of  the  board   of  directora  and  the  of  the  consent  decree,  and  of  tbe  injunclios 

agreement,  stipulation  and  contract,  a  consent  ordered  in  the  prior  suit,  and  would  cause  irrep- 

decree  was  eclered  in  that  cause  in  tbe  wordi  arable  iDjury.    Plafntlft  therefore  prayed  fa* 

and  figures  following,  to  wit:  answer,  for  a  temporary  injunction   and  for 

„,                      ,  Eeueral  relief.     Affldarita  were  filed  with  tba 

■'Thiscause  comingon  to  be  beard,  Messrs,  bill  and  a  restraining  order  entered,  and  a  day 

Raymond  &  Baloey  appearlog  for  the   com  asgjp,ed  tor  a  hearing  of  tbe  motion  tor  a  prt- 

plainant,  and   Mr.  Oeorge  O,   Sutherland  ap-  liminary  inluncdon 

pearing  for  tbe  defendant,  and  confesriog  Ihi  The  defendant  answered,  denying  that  plain. 

■aid  bin  of  complaint  and  consentinp  to  thii  ^yj  ^^^  (be  exclusive  rlgbt  to  uae  tbe  kiiM 

final  finding  and  decree,  the  court  dotb  order,  "LL,"  ond  sdniitling  that  it  was  orsaoized  ia 

adjudge  and  decree  as  follows,  the  same  beiof  f^pf^y  jggfl,  but  denving  that  it  was  tbe  soe- 

in  accordance  with  the  atlpulatlon  of  tbe  partlei  cessorot  the  Cotton  Manutacturing  Companyia 

heretofore  herein  filed,  to  wit;  any  other  sense  than  that  it  purcbaacd  tbe  piM- 

•■Ftrtt.  That  the  total  cost  heretofore  anc  g^y  of  that  company,  and  some  of  its  slock- 
now  incurred  herein  shall  be  paid  by  the  com  bolders  and  officers  were  the  same  aa  thoae  dl 
plaioaot.                                   ...  the  Coiton    Manufacturing  Companv.     Tha 

"Setond.  That  a  perpetual  Injunction  Isau  answer  admitted  tbatin  the  month  ti  Febr* 

ing  out  of  and   under  the  seal  of  Ibiscour  ^„   igSO,   the  plaintiff  eibibiled   Ihe   bill  of 

agamst  tbe  said  defendant,  Ihe  Jaoesville  Cot  complaint  set  forth  in  the  bill  in  this  caae,  and 

ton  Manufacturing  Company,  commandiog  1  ,bnt  the  Cotton  Manufacturing  Company  did 

and  each  and  every  of  ita  officers,  BKenla.  sery  nnl  defend  against  Ibal  bill,  but  entered  into  Iha 

ants  and  employea  that  from  and  after  the  firs  stipulation  set  forth  in   this  bill,  and  that  Iba 

day  of  July,  A,  D.  18»e,  tbey  and  each  o  decree  therein  set  forth  was  entered;  butda- 

them  shall  desist  and  refrain  from,  directly  o  fgndant  averred  that   that  decree  was  not  ia 

Indirectly,  using  aatd  lelteis   'LL'  upon   anj  gccordBDce  with   the  stipulation,  wbich  pfo- 

iheetiogsof  their  manufacture,  as  in  said  bit  yided  thattbesuitahould  bedisconlinued  with, 

of  complaint  ia  mentioned."  out  Ihe  right  of  appeal;  and  defendant  denial. 

T^  -,Ki  I.  _..  ^i,.^u^  FK.«»ii^..i..~  ri™-,  upon  information  aud  belief,  tbat   ibe  Colt(M 

To  which  was  al'«chedtbefollowIng.Bigne<  jf2nu[«cturingCompaoj  eiiecutedor  agreedio 

by  counsel  for  the  respeclUe  paruea:  ^^^^^^  ^^^  agreemeSt  mentioned  and  ^erwl 

' '  We  hereby  aasent  to  the  foregoing  form  o  to  in  the  bill  of  complaint.    The  answer  further 
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alleged  that  the  Cotton  Manufacturing  Com- 
pany at  the  time  of  the  stipulation  and  agree- 
ment was  about  to  go  into  liquidation  and  wind 
up  its  affairs,  and  would  have  no  further  occa- 
sion to  use  the  letters  **  LL"  after  July  1, 18S6; 
S]  that  it  had  since  disposed  of  all  its  property, 
rights  and  privileges  to  defendant,  and  aban- 
doned the  business  of  manufacturing  cotton 
sheetings;  had  wound  up  its  affairs  and  been 
dissolved;  and  that  defendant  was  a  wholly 


against  our  company  bj  the  Lawrence  Manu- 
facturing Company  for  infrinffement  of  their 
right  in  the  use  of  the  stamp  LL  on  our  sheeu 
ings  were  explained  by  Mr.  Sutherland,  and, 
on  motion  of  Mr.  Eldred,  Mr.  Sutherland  wai 
authorized  and  instructed,  as  our  attorney,  to 
sign  the  stipulations  agreed  upon  by  the  attor- 
neys of  the  Lawrence  Manufacturing  Company 
and  Mr.  Sutherland  in  behalf  of  the  Janesvilla 
Cotton  Manufacturing  Company. 


distinct  and  separate  corporation  from  the  Cot-  "  On  motion,  Mr.  Sutherland  was  instructed 
ton  Manufacturing  Company;  was  not  a  party  to  notify  the  attorneys  of  the  Lawrence  Manu- 
to  the  prior  suit,  and  was  not  bound  by  the  facturine  Company  that  the  president  and  sec- 
stipulation  or  decree,  or  hy^  any  other  stipula-  retary  of  the  Janesville  Cotton  Manufacturing 
tion.  agreement  or  obligation  entered  into  or  Company  will  execute,  under  the  authority  or 
4issumed  by  the  Cotton  Manufacturing  Com-  its  board  of  directors,  the  agreement  to  discon- 
pany.  Upon  hearing  upon  the  pleadings  and  (inue  the  use  of  said  LL  stamp  whenever  the 
proofs,  a  decree  was  entered  dismissing  plain-  Lawrence  Manufacturing  Company  shall  sign  a 
iiff's  bill  of  complaint  with  costs,  and  there-  formal  release,  duly  executed,  of  all  claims  for 
upon  the  cause  was  brought  to  this  court  by  damages,  etc,  ap^ainst  the  Janesville  Cotton 
appeal.  Manufacturing  Company  for  the  uae  of  said 
The  evidence  established  that  on  the  80th  of  LL  stamp." 

^^k^ffnA^L.'^^h^lh^  f^JlJ^M^^u  Whereupon  and  on  the  «me  date  the  attoiw 

52^.f,?ni   P^mSf^     Lh     iSh    S^niw.^'  ney  of  the  Cotton  Manufacturing  Companj 

I'aSfot^eToJJ^y'tor'thTcot^n^'K.  ^^"^  fX'j"'' ^^  plalntlff.Vlidto^ i 

factiiring  Company,  together  with  copies  of  an  ^'"«»«o,  as  louows.                         ^  ^   ^, 

agreement  to  be  executed  under  the  authority  "  I  was  unable  to  get  a  meetinff  of  tticdireor 

of  the  board  of  directors  of  the  Cotton  Manu-  tors  of  the  Janesville  Cotton  MTg  Co,  untfl 

facturing  Company  by  the  president  and  secre-  this  afternoon.              ,     .     - 

tary,  and  under  the  seal  of  the  company,  and  a  **  They  have  lust  authorized  me  to  sign  the 

letter  of  pluintiff's  solicitor  reciting  these  facts,  stipulations  as  drawn,  and  they  further  author- 

and  stating  that  he  had  no  doubt  that  the  Law-  i^sed  the  president  and  secretary  to  sign  th« 


^_^ _.  _                                         [558; 

formal  releaseTrom  the  Lawrence  Company,  clerk  of  the  court  at  Madiaon,  a^d  inclose  you 

duly  executed,  of  all  claims  for  damages,  etc.,  *  duplicate." 

vrould  be  obtained,  although  "the  agreement  The  release  by  plaintiff  was  executed,  deliv- 

of  the  Janesville  Companv  made  in  consider-  ered  to  and  accepted  bv  the  Cotton  Manufao- 

ation  of  that  release,  ana  the  whole  matter  turing  Company,  and  the  consent  decree  waa 

being  of  record  in  court,  would  not  necessitate  entered  May  11,  1886. 

auch  a  formal  release  from  the  Lawrence  Com-  It  also  appeared  that  the  Cotton  Manufactur- 

pany."    The  agreement  to  be  executed  by  the  ing   Company  was   at  the  time   of   the  suit 

Cotton  Manufacturing  Company  was  as  fol-  against  it  in  embarrassed  circumstances,  and 

lows:  on  the  10th  of  Mareh.  1886,  a  resolution  to  dia- 

"For  and  in  consideration  of  the  disconUn-  ?:i'Tu'^^fP''^™"°2;.!S*Jll'"h?X'£^^^ 

&f i^tbe^'t'ntnr^'^rc^ui  Courtfo'  Kn';!^'iS'f^^^ii'teVTrSt oST 

the  Western  District  of  Wisconsin  against  the  ?„  ^^Sw  ^t^rS^n  {^^t^T^  nn?SS2; 

Janesville  CoMon   Manufacturing   Smpany.  S?  rnu;c3g"'rd 'filing  "^forXS^ 

??,^^^T!l'*.!:,"r  ,°L?/±'^.'!f.  til/.'^r  -Uh  a  caplUl  stA  of  |l50.oS).  to  be  ^d  ii 

Stock- 

Sri^'^t^e'Sliirrmte'lfnJlxVu^^^Tbe  =^^ 

yid  Janesville  Cotton  Manufacturing  Company  ^P^^^^ 

doM  hereby  for  iWel,  its  successors,  boU>  in  a^^m  of  the  stockof  theCottSnManufactur- 
jjud  corporation  and  in  said  busiDCM.  and  for  w  company  owned  by  them,  respectively,  and 

^^M   jT'^'r^l^'^M'lfl'ftfF,^^  r^^Z^    u  "^n  the  "tb  <>'  Marcfi  this  r^lutton  wa^  rati- 

Mid  Lawrence  Manufactunng  Company    its  ^^               ^^        ,  ,^    stockholders,  and  an 

I,,  manufacture  after  the  first  day  6t  5uly.  A.  ?^Trhould  be'^S'^Sf  ^^Te'^le^'ol  "Z 

^  ^°°^'  .  property  of  the  Cotton  Manufacturing  Corn- 
On  the  third  of  April,  1886,  the  following  p^ny  and  the  conveyance  of  the  same  to  the 

proceedings  were  had  by  the  Cotton  Manufac-  q^w  corporation. 

turing  Company,  as  shown  by  its  records:  Qn  the  2l8t  of  April,  1886,  the  defendant, 

"Matters   pertaining   to  the  suit   brought  the  Janesville  Cotton  Mills,  waa  organized  un- 
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der  the  laws  of  Wisconsin  by  articles  of  asso- 
ciation filed  with  the  secretary  of  state,  and  to 
it  the  Cotton  Manufacturing  Ck>mpany  con- 
veyed its  property  in  consideration  of  one  dol- 
lar, "and  for  the  further  consideration  that  the 
said  party  of  the  second  part  assumes  and 
agrees  to  pay  all  the  indebtedness  of  said  party 
of  the  first  part  due  or  to  become  due  upon 
its  promissory  notes  or  other  written  contract*:, 
which  are  not  secured  by  a  Hen  upon  its  prop- 
erty." The  articles  of  association  of  the  new 
company  were  signed  by  officers  and  stock- 
holders of  the  old  one,  and  were  dated  March 
12,  1886,  and  provided  that  the  new  company 
^0]  was,  upon  acquiring  title  to  the  property  of 
the  Cotton  Manufacturing  Compan^r,  "to  as- 
sume and  pay  all  indebtedness  of  said  Janes- 
ville  Cotton  Manufacturing  Company  due  or 
to  become  due  upon  its  promissory  notes  or 
other  written  contracts  which  are  not  secured 
by  lien  upon  its  property,  but  is  not  to  assume 
any  indebtedness  or  liability  secured  by  lien 
upon  such  property  or  evidenced  otherwise 
than  as  above  stated."  The  officers  and  stock- 
holders of  the  old  comoany  were  in  the  main 
the  officers  and  stockholders  of  the  new  one. 

The  new  company  went  on  with  the  same 
business,  and  continued  to  use  the  books  of 
the  old  company  and  substantially  the  same 
brands,  except  that  ''LL"  was  changed  to  "L," 
with  the  word  "double"  across  it  There  was  no 
evidence  that  the  agreement  not  to  use  tbe 
"LL"  mark  on  sheetings  was  ever  signed  by 
the  president  and  secretary,  and  the  seal 
affixed,  of  the  Cotton  Manufacturing  Com- 
pany, although  they  were  authorized  to  exe- 
cute it  as  soon  as  the  formal  release  should  be 
tinned,  which  was  done.  The  failure  to  ob- 
tain the  formally  executed  agreement  was  ex- 
plained by  one  of  the  plaintitt's  attornevs,  who 
testified  that  as  the  stipulation  was  filed  and 
decree  entered,  and  he  believed  the  matter 
fully  settled  in  good  faith  and  the  parties  suf- 
ficiently and  fully  protected,  he  neglected  to 
ask  for  the  formal  evidence  of  the  agreement 
executed  under  the  seal  of  the  Cotton  Manu- 
facturing Company,  until  he  was  informed  of 
the  dissolution  thereof  by  the  circular  letter  of 
the  deiendant 

Upon  the  question  of  trade-mark,  evidence 
from  other  cases  seems  to  have  been  stipulated 
into  this,  and  it  was  agreed  by  counsel  that 
the  printed  record  in  the  case  mentioned  below 
might  be  used  if  the  court  would  permit 

Me$9r$,  W.  B.  Homblower  and  J,  H. 
Raymond  for  appellant 
Mr,  I.  C.  Sloan  for  appellee. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

We  have  already  held  in  Lawrence  Mfg,  Co. 
y.  Tenneeste  Mfg,  Co.,  ante,  997,  that  plain- 
560]  tiff  is  not  entitled  to  the  exclusive  right  to  use 
tbe  letters  "LL"  as  a  trade-mark  on  sheetings 
running  four  yards  to  the  pound,  and  that  no 
case  was  made  there  for  relief  on  the  ground 
of  actual  fraud;  and  that  decision  is  control- 
ling here  so  far  as  those  questions  can  be  con- 
sidered as  involved.  But  it  is  insisted  that  the 
appellee,  by  virtue  of  a  contract  with  and  de- 
cree against  the  Janesville  Cotton  Manufactur- 
ing Company,  is  estopped  from  tbe  use  of  the 
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letters  "LL,"  or  any  imitation  thereof,  and 
that  a  decree  accordingly  should  go  against  it 
The  bill  is  not  framed  u|)on  the  theory,  nor  do 
we  understand  counsel  so  to  contend,  that 
plaintiff  is  entitled  to  relief  upon  the  aoree- 
ment  alone,  but  that  it  is  to  be  taken  with  tbe 
decree  which  was  entered  perpetually  enjoin- 
ing the  Cotton  Manufacturing  Company  from 
the  use  of  the  letters  "LL"  after  July  1,  188(L 
Defendant  denied,  and  it  was  not  shown,  that 
the  written  agreement  was  ever  executcMJ  by 
the  president  and  secretarv  of  the  Cotton  Man- 
ufacturing Company,  although  this  was  au- 
thorized to  be  done  as  soon  as  the  release  from 
damages  was  furnished,  as  it  afterwards  was, 
bnt  only  as  part  of  a  settlement  of  the  penHinr 
suit,  under  which  that  suit  was  to  be  dismissed 
without  costs  to  the  company. 

This  proposed  agreement  provided  that  in 
consideration  of  the  discontinuance  of  tbe 
plaintiff's  suit,  then  pending,  and  of  a  rt'Iease 
of  all  claims  for  damages,  in  acconlance  witb 
the  stipulation  in  the  cause  then  made,  the  Cot- 
ton Manufacturing  Company  covenanted  and 
agreed  "for  itself,  its  successors,  both  in  said 
corporation  and  in  said  business,  and  for  itsts- 
signs,"  "not  to  use  the  label  or  trademark 
'LL'  on  any  goods  of  its  manufacture  after  tbe 
first  day  of  July,  A.  D.  1880."  By  the  coo- 
sent  decree  subsequently  entered,  the  case  was 
not  discontinued,  but,  on  the  contrary,  a  per- 
petual injunction  was  decreed  against  the  Cot> 
ton  Manufacturing  Company,  its  officers^ 
agents,  servants  and  employes, restraining  them 
and  each  of  them,  after  July  1,  1883,  from  di- 
rectly or  indirectly  using  the  letters  "LL" 
upon  any  sheetings  of  their  manufacture  as 
mentioned  in  the  bill  of  complaint.  It  was, 
however,  provided  that  the  total  casts  of  the 
suit  should  be  paid  by  the  plaintiff;  and  do 
damages  were  awarded.  This  decree,  then,  l* 
was  in  accordance  with  the  stipulation  in  ^^ 
spect  of  damages  and  costs,  but  not  as  to  the 
discontinuance,  in  place  of  which  an  allinmi- 
tive  decree  in  plaintiff's  favor  was  substituted. 
And  this  change,  made  with  the  written  assent 
of  counsel  for  the  respective  parties,  as  the  rec- 
ord shows,  dispensed  with  the  occasion  for  a 
covenant  on  the  Cotton  Manufacturing  Com- 
pany not  to  use  the  letters  "LL"  on  goods  of  its 
manufacture  after  July  1,  1^86,  for  such  was 
the  restraint  decreed.  But  the  decree  did  not 
in  terms  enjoin  the  successors  of  the  Cotton 
Manufacturing  Company,  as  a  corporation  and 
in  business,  and  its  assigns,  according  to  the 
letter  of  the  proposed  agreement. 

This,  in  plaintiff's  view,  left  that  decree  in- 
complete, and  therefore  it  seeks  in  substance 
to  have  it  pieced  out  and  then  enforced  under 
the  prayer  for  general  relief.  There  is  no 
prayer  in  the  bill  that  the  preliminary  injuoc- 
tion  be  made  perpetual,  but  that  would  risult 
if  plaintiff  succeeded,  by  a  decree  under  tbe 
general  prayer,  in  subjecting  this  defendant  to 
the  operation  of  the  prior  decree.  But  where 
a  party  returns  to  a  court  of  chancery  to  obraia 
its  aid  in  executing  a  former  d^ree.  it  is  at  tbe 
risk  of  opening  up  such  decree  as  respects  the 
relief  to  be  granted  on  the  new  bill.  Hence, 
even  if  it  be  assumed  upon  the  evidence  that 
the  decree  against  the  old  corporation  bound 
the  new  one,  yet  this  l)eing  in  effect  in  one  of 
the  two  aspects,  and,  perhaps,  the  sole  aspect 
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in  which  it  is  framed,  a  bill  to  carry  the  former 
consent  decree  into  execution,  the  circuit  court 
was  not  obliged  to  do  so  if  it  believed  that  de- 
cree erroneous;  and  that  it  was  erroneous  we 
have  already  decided.  Inasmuch  as  plaintiff 
came  into  a  court  of  equity  to  have  the  benefit 
of  the  former  decree,  the  court  was  at  lil)erty 
to  inquire  whether  circumstances  justified  the 
relief.  Mitf.  Ch.  PI.  96.  Indeed,  it  would 
aeem  to  have  devolved  upon  it  to  show  that  the 
decree  was  a  right  decree.  Such  is  the  lan- 
guage of  Lord  Kedesdale  in  Hamilton  v.  Hough' 
ton,  2  Bligh,  P.  C.  169, 198,  and  of  Lord  Chan- 
cellor Busdcn  in  (yConneU  v.  Maenamara,  8 
Drew  &  W.  411,  412.  The  same  principle  was 
announced  as  early  as  1700  by  the  lord  keeper 
in  Johnson  v.  JSorthey,  Finch,  Prec.  in  Ch.  184. 
Bee  also  Lawrence  v.  Bemey,  2  Ch.  Rep.  '127; 
Adams,  Eq.  ♦416;  2  Dan.  Ch.  Pr.  (4th  ed.)  1586. 
This  rule  was  much  considered  and  applied  in 
Wadhams  v.  Oay,  78  111.  415,  and  approved  by 
this  court  in  Oay  v.  Parpart,  106  U.  8.  679 
[27:  256].  The  prior  decree  was  the  conse- 
quence of  the  consent  and  not  of  the  judgment 
of  the  court,  and,  this  beinff  so,  the  court  had 
the  right  to  decline  to  treat  it  as  resadjudieata, 
Wadmms  v.  Oay,  Oay  v.  Parpart,  supra; 
Jenkins  v.  Robertson,  L.  R.  1  H.  L.  (Sc.)  117; 
Brownsville  Tax.  Diet,  v.  Lodgue,  129  U.  8. 
498,505  [82:  780,  7841:  Texas  A  P.  i?.  Co.  v. 
Bmthem  P.  Co,  187  U.  8.  48,  56  [34,  614. 
6171;  Edgerton  v.  Muse,  2  Hill,  Eq.  51;  Lamb 
T.  Oatlin,  2  Dev.  &  B.  Eq.  87;  Bean  v.  Smith, 
8  Mason,  252. 

As,  therefore,  if  the  old  company  had  de- 
fended the  suit  against  it,  it  would  have  pre- 
Tailed,  the  decree  of  the  circuit  court,  being 
correct  upon  the  merits,  is  also  correct  in  that 
the  court  refused  to  be  constrained  by  the  pre- 
yious  erroneous  consent  decree,  to  decree  con- 
trary to  the  right  of  the  cause. 

^^rmed, 

Mr,  Juitiee  Blatchford  did  not  sit  in  this 
case  or  take  any  part  in  its  decision;  nor  did 
Mr,  Justice  Brown,  who  was  not  a  member 
of  the  court  when  the  case  was  argued. 


drawn  wrongfully  from  Its  control,  and  that  b*- 
lent  his  aid,  for  large  consideration,  to  the  ao- 
complishing  of  such  fraudulent  transaction,  ia 
sufficient  to  require  the  submission  of  the  case  to 
the  jury,  although  the  exact  nature  and  full  de- 
tails of  the  scheme  were  not  communicated  to 

hilXL 

2.  Where  a  loan  of  securities  is  not  an  ordinary 
buslnesB  transaction,  and  the  compensation  paid 
for  the  loan  is  so  excessive  as  to  be  suspicious, 
and  the  purpose  of  the  borrower  is  the  accom- 
plishment of  a  criminal  act;  and  where  Uiere  are 
surrounding  circumstances,  trivial.  It  may  be, 
separately  considered,  and  the  testimony  in  re- 
spect thereto  contradictory,  but  the  tendency  of 
which  is  to  charge  the  lender  with  knowledge  of 
the  wrongful  purpose  of  the  borrower,  although 
there  may  be  no  direct  and  positive  evidence  of 
guilty  knowledge,— a  jury  may  be  justified  in. 
holding  that  the  loan  was  made  with  intent  to 
consummate  the  wrong,  and  that  the  lender  la- 
responsible  for  the  result  of  the  wrong  contem- 
plated and  accomplished,  and  whicli,  knowingly, 
lie  assisted  in  accomplishing. 

8.  Where  there  are  presented  by  the  testimony 
matters  of  fact  vital  to  the  controversy,  upon 
which  the  plaintiff  has  the  right  to  the  opinion  of 
the  jury,  it  is  error  for  the  court  to  withdraw  the* 
case  from  the  jury  and  direct  a  verdict  for  de^ 
fendant. 

[No.  126.] 

Argued  Jan,  5,  1891,    Decided  March  i,  1891, 
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TALCOTT  H.   RUSSELL,  Receiver  of  the 

American  National  Lifb  and  Tbust 

CoMPANT  OP  New  Hayem,  Conn., 

Plff,  in  Err., 

V, 

AUGUSTUS  T.  POST. 
(See  8.  C.  Reporter*s  ed.  4Sb-43XL) 

Action  for  fraud,  when  case  should  be  submitted 
to  jury — evidence  tending  to  show  fraud, 

1.  In  an  action  to  recover  for  fraud  of  defendant 
t>y  which  assets  of  a  trust  company  were  ab- 
•tracted  and  lost,  evidence  which  tends  to  show 

*that  defendant  knew  ttiat  a  scheme  existed  by 
which  the  funds  of  the  company  were  to  be  with- 

NOTB.— ^a  to  questions  of  Uiw  and  fact,  for  court 
crjury^  in  civil  and  criminal  cases,  see  noU  to  King 
T.  Delaware  Ins.  Co.  8:156. 

When  a  verdict  may  t)e  directed  by  the  court.  See 
moU  to  Grand  Chute  v.  Winegar,  21:174. 

Its  U.  8. 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New- 
York  to  review  a  judgment  for  defendant  br 
direction  of  the  court  in  an  action  for  fraud. 
Reversed, 

Statement  by  Mr,  Justice  Brewers 
The  plaintiff  here,  plaintiff  below,  is  th» 
receiver  of  the  American  National  Life  and 
Trust  Company  of  New  Haven.  This  action, 
originally  commenced  in  the  Supreme  Court 
of  tiie  City  and  County  of  New  York,  and 
thence  removed  to  the  Circuit  Court  for  tho 
Southern  District  of  New  York,  is  one  to  re- 
cover damages  resulting  from  certain  alleged 
fraudulent  acts  by  the  defendant.  Post,  who 
alone  answered,  in  conjunction  with  other 
parties,  by  which  a  large  quantity  of  valuable 
assets  were  abstracted  from  the  possession  of 
the  American  National  Life  and  Trust  Com- 
pany and  wholly  lost  to  it. 

The  company  was  an  insurance  company, 
organized  under  the  laws  of  the  State  of  Con- 
necticut. Proceedings  were  duly  instituted 
for  winding  up  its  &airs  and  annulling  its 
charter,  and  under  these  proceedings  the 
plaintiff  was  appointed  receiver,  and  author- 
ized to  maintain  this  action.  This  appoint- 
ment was  made  on  November  8,  1878.  Some 
time  before  his  appointment  a  large  bulk  of 
the  assets  of  the  corporation  was  transferred 
to  the  National  Capital  Insurance  Company  of 
Washin^n,  D.  C.,  and  wholly  lost  to  the 
Connocticut  corporation,  as  well  as  to  the 
parties  having  policies  in  such  company. 

Messrs,  SimeoB  E.  Baldwin  and  Tai* 
cott  H.  Russell,  for  plaintiff  in  error: 

Where  a  case  fairly  depends  upon  the  effect 
or  weight  of  testimony,  it  should  never  be 
withdrawn  from  the  jury  unless  the  testimony 
be  of  such  a  ooncluaiye  character  aa  to  compd 
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the  court,  in  the  exercise  of  a  sound  Judicial 
discretion,  to  set  aside  a  verdict  rendered  in 
•opposition  to  it. 

Eea  V.  MissouH,  84  U.  8.  17  WaU.  582  (21: 
707);  Phaniz  Ins,  Co.  t.  Doster,  106  U.  8.  80 
(27:65) ;  Padey  y.  Freeman,  2  8miiti,  Lead. 
€as.  (9tb  Am.  ed.)  1800;  Swift  v.  Winterboth- 
am,  L.  R  8  Q.  B.  244. 

In  order  to  enable  a  person  injured  by  a  false 
representation  to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should  be 
made  to  the  plaintiff  directly;  it  is  sufficient  if 
the  representation  is  made  to  a  third  person  to 
be  communicated  to  the  plaintiff,  or  to  be 
communicated  to  a  class  of  persons  of  whom 
the  plaintiff  is  one,  or  eyeu  if  it  is  made  to  the 
public  generally,  with  a  view  to  its  being  acted 
on,  anatbe  plaintiff,  as  one  of  the  public,  acts 
•on  it  and  suffers  damage  thereby. 

Gerhard  y.  Bate»,  2  El.  &  Bl.  475;  Be^ord  y. 
Bagihaw,  4  Hurl.  &  N.  588;  Scott  y.  Dixwn, 
29  L.  J.  IS.  8.  Ezch.  62;  National  Exchange  Co. 
y.  Drew,  2  Macq.  H.  L.  Cas.  108;  Foeter  y. 
Charles,  7  Bing.  105;  PolhiUY.  Walter,  8  Bam. 
&  Ad.  114;  PonHfex  y.  Bignold,  8  Mann.  &Gr. 
^;  lasigi  y.  Brown,  58  U.  S.  17  How.  185  (15: 
1308):  Eaton  C.  <ft  B.  Co.  y.  Avery,  88  N.  Y. 
^81. 

Neither  is  it  necessary  that  there  should  be 
4U1  intent  to  defraud  any  particular  person. 

Morgan  y.  Rkiddy,  62  N.  Y.  819;  Newhery 
y.  Garland,  81  Barb.  122;  WiUiamgy.  Wood, 
14  Wend.  126;  lhoma$  y.  Wincfteater,  6  N.  Y. 
^7;  Wellington  y.  Downer  Kerosene  Oil  Co. 
104  Mass.  64,  67;  Norton  y.  Sewall,  106  Mass. 
144;  Endsley  y.  Johns,  9  West  Rep.  747.  120 
111.  469;  Genesee  County  Sav.  Bank y.  Michigan 
Barge  Co.  52  Mich.  164. 

He  who  by  his  carelessness  or  undue  confi- 
•dence  has  enabled  another  to  obtain  the  money 
-of  an  innocent  person  shall  answer  the  loss. 

Chapman  y.  Rose,  56  N.  Y.  187;  Putnam  y. 
SuUivan,  4  Mass.  54;  Leas  y.  WaUs,  101  Pa. 
57;  Scotland  County  Nat.  Bank  y.  O^Connd,  28 
Ho.  App.  165;  Toung  y.  Grots,  4  Bing.  258; 
National  Sat).  Bank  y.  Ward,  100  U.S.  195 
(25:621);  Bruff  y.  Mali,  86  N.  Y.  200.  206; 
Bartholomew  y.  Bentley,  15  Ohio,  659;  Clark 
-y.  Edgar,  84  Mo.  106;  First  Nat.  Bank  y.  Lan- 
4er,  78  U.  8.  11  Wall.  869,  878  (20:172.  175); 
Matthews  y.  Massachusetts  Nat.  Bank,  1 
Holmes.  896;  LobdeU  y.  Baker,  8  Met.  469, 471. 

Whether  there  be  any  eyidence  is  a  question 
for  the  judge;  whether  there  be  sufficient  eyi- 
-dence  is  for  the  jury. 

Chandler  y.  Von  Boeder,  65  U.  8.  24  How. 
227  (16:684);  Ewing  y.  Burnet,  86  U.  8.  11  Pet. 
41,  50  (9:624,  628);  Sioux  CUy  A  P.  R.  Co.  y. 
Stout,  84  U.  8.  17  Wall.  657  (21:745);  Louis- 
ville dt  N  R.  Co.  Y.  Woodion,  184  U.  8.  614, 
^21  (88:1082,  1084). 

Messrs,  William  G.  Choate  and  L.  Laf- 
lin  Kelloifg^t  for  defendant  in  error: 

Without  proof  of  Post's  knowledge  of  and 
^rticipation  in  the  fraudulent  scheme  of 
Walker  and  Noyes,  he  cannot  be  held  liable 
for  any  damage  resulting  therefrom,  merely 
because  his  bonds  were  used  as  a  means  of 
<ieception  by  Walker  and  Noyes. 

The  burden  of  proof  on  a  charge  of  fraud  is 
on  the  party  alleging  it 

Kerr,  Fraud  and  Slistake.  884;  Whart.  Ey. 
$  1248;  Best,  £▼.  802,  849;  Lawson,  Presump- 
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tions,  98;  Bigelow,  Fraud,  §  142;  Baird  y.  Nem 
York,  96  N.  Y.  592,  593. 

It  is  not  enough  that  the  party  holding  tht 
burden  has  produced  some  eyidcnoe  of  the  fact 
to  be  established.  There  must  be  aucfa  amount 
of  eyidence  as  would  justify  the  court  or  jniy 
in  finding  the  necessary  fact  proyed. 

Toomey  y.  London,  B.  db  S.  O.  R.  Co.  8  0. 
B.  N.  8.  149;  Wieelton  y.  Eardisty,  8  EL  A 
Bl.  275;  SchuylkiU  db  D.  Imp.  db  R.  Co.  y. 
Munson,  81 U.  8. 14  Wall.  442,  448(20:867,872); 
Schuehardt  y.  Allen,  68  U.  8.  1  Wall.  359,  869 
(17:642,  646);  Pleasants  y.  Fant,  89  U.  8.  21 
Wall.  120  (42:782)  Herbert  y.  Butler,  97  U.  a 
8:^0  (24:958);  Anderson  County  Oomrs.  t.  Seal, 
118  U.  8.  240  (28:970). 

Fraud  is  an  essential  element  in  the  action. 

Russell  y.  Gark,  11  U.  8.  7  Cranch,  69  (3: 
271);  Lord  y.  Goddard,  54  U.  8.  18  How.  211 
(14:116). 

If  the  charge  is,  as  in  this  case,  conniyanot 
in  the  fraud  of  another,  knowledge  of  thai 
fraud  must  be  proyed. 

The  mere  use  of  defendant's  bonds  without 
fraudulent  intent  on  his  part  is  immaterial. 

Morgan  y.  Skiddy.  62  N.  Y.  819;  Wakenum 
Y.  Dallgt,  51  N.  Y.  27;  OuUen  y.  Thomson,  4 
Macq.  H.  L.  Cas.  441. 

There  must  be  at  least  some  connection  ha» 
tween  the  wrongful  act  and  the  alleged  dank' 
age,  as  cause  and  effect. 

Lamb  y.  Stone,  11  Pick.  526. 

Mr.  Justice  Breyrer  deliyered  the  opinion 
of  the  court : 

The  contention  of  plaintiff  is  that  thistrant- 
fer  and  loss  of  assets  of  the  Connecticut  cor* 
poration  was  brought  about  by  a  conspiracy, 
and  through  the  mudulent  acts,  of  aef end- 
ant,  Post,  with  othera.  The  case  was  tried 
before  a  jury ;  and  at  the  cloee  of  the  testi- 
mony the  judge,  ruling  that  the  plaintiff  had 
made  out  no  case,  and  proyed  nothine  which 
justified  any  submission  of  mattera  ox  fact  to 
the  jury,  directed  a  yerdict  for  the  defendant 
The  record,  therefore,  transmitted  here  by 
proper  proceedings  in  error,  presents  tba 
question,  not  whether  the  plaintiff  was  en- 
titled to  recoyer  all  the  damages  he  claimed, 
not  what  was  the  measure  of  damagea.  if  ha 
was  entitled  to  recover,  not  eyen  whether 
upon  the  facts  the  jury  was  bound  to  return 
a  yerdict  in  his  favor,  but  whether  there  wu 
sufficient  testimony  to  require  a  aubmiasion 
of  the  question  to  tne  determination  of  a  jury. 
We  are  of  the  opinion  that  there  was  such 
sufficient  evidence,  and  that  therefore  Uia 
judgment  must  be  reversed,  and  Uie  caae  re- 
manded for  a  new  trial. 

We  premise  what  we  have  to  say  with  tht 
remark  that  we  express  no  opinion  aa  to  tba 
extent  of  the  recovery  which  ahould  be  had, 
if  any,  or  the  measure  of  damages,  nor  do  we 
wish  to  be  understood  as  asserting  that  the 
verdict  oueht  to  have  been  in  favor  of  the 
plaintiff.  We  simply  hold,  for  reasons  here- 
after stated,  that  there  were  presented  by  tBi 
testimony  mattera  of  fact  vital  to  the  contro- 
versy, upon  which  the  plaintiff  had  a  right 
to  the  opinion  of  the  jury,  and  which  it  wii 
error  for  the  court  to  withdraw  from  its  judg- 
ment. It  is  necessary  for  the  just  disposition 
of  this  case  that  a  fuller  statement  of  the  dii- 
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guted  and  undisputed  facts  should  be  made, 
a  the  fall  of  1875,  Benjamin  Noyes,  of  New 
Haven,  and  Henry  D.  Walker,  of  Boston, 
were  officers  of  the  Connecticut  company, 
which  was  then  in  failing  circumstances, 
though  possessed  of  assets  amounting^  to  sev- 
eral hundred  thousand  dollars.  Personal 
liability  was  supposed  to  attach  to  these  gen- 
tlemen, but  whether  this  was  so  or  not,  in  fact, 
is  immaterial.  The  condition  of  the  com- 
pany was  known  to  defendant.  Post ;  at  least, 
he  waa  fully  advised  of  suspicion  and  charges, 
because,  on  an  inquiry  instituted  by  the  in- 
surance commissioner  of  the  State  of  Connect- 
icut, he  had  been  called  as  a  witness  as  to 
the  value  of  certain  securities  held  by  it. 
On  or  about  December  5,  1875,  Noyes  and 
Walker,  with  others,  bought  the  franchises 
of  the  National  Capital  Insurance  Company 
of  Washington,  D.  C,  a  company  without 

S roper ty  or  business,  and  paid  four  thousand 
ollars  for  the  purchase.  Conspiring  to  se- 
cure themselves  from  liability,  and  to  wreck 
for  their  own  benefit  the  Connecticut  com- 
pany, a  scheme  was  devised  for  the  reinsur- 
ance of  the  risks  of  the  Connecticut  company 
with  the  National  Insurance  Company.  A 
reinsurance  was  possible  only  on  satisfactory 
representations  to  the  Connecticut  company 
of  the  possession  by  the  Washington  company 
of  abundant  assets.  Such  satisfactory  evi- 
dence was  furnished  to  the  directors  of  the 
Connecticut  companv,  the  reinsurance  was 
accomplished  and  a  large  amount  of  the  as- 
sets of  the  Connecticut  company  was  trans- 
ferred to  the  Washington  company.  The 
outcome  of  this  was  that  the  Connecticut  com- 
pany lost  its  assets  and,  somehow  or  other, 
the  same  assets  transferred  to  the  Washington 
company  disappeared.  At  least,  for  the  pur- 
poses of  this  case,  these  facts  must  be  consid- 
ered as  proved  in  view  of  the  allegations  in 
the  complaint,  and  the  time  at  which  the 
court  interposed  in  the  trial  and  directed  a 
verdict  for  defendant.  The  contention  of 
plaintiff  is,  that  such  transfer  of  assets  was 
brought  about  by  fraudulent  representations 
made  to  the  Connecticut  company  by  the 
Washington  company,  and  that  the  represen- 
tations were  accomplished  through  the  agency 
of  the  defendant  Post,  and  under  such  ciicum- 
stances  that  knowledge  of  a  fraudulent  inten- 
tion is  imputable  to  him.  Walker  and  Noyes 
]  were  officers  of  the  Connecticut  company ; 
Walker  became  treasurer  of  the  Washington 
company.  It  was  necessary  to  satisfy  the 
Connecticut  company  that  the  Washington 
company  should  be  possessed  of  large  proper- 
tics.  It  in  fact  had  nothing.  The  possession 
of  properties  by  the  Wasnington  company 
must  therefore  be  evidenced  to  the  Connecti- 
cut company,  before  reinsurance  was  possible. 
With  other  transactions  having  the  same  ob- 
jects in  view.  Walker  arranged  with  defendant 
Post  that  he  should  put  fifty  thousand  dollars 
in  bonds  into  his.  Walker's,  possession  as 
treasurer  of  the  new  companv.  Thereupon, 
fifty  thousand  four  hunured  dollars  of  ne- 
gotiable securities  were  placed  in  the 
Continental  National  Bank  by  Post,  and 
a  receipt  given  to  Walker,  by  the  assistant 
cashier  of  that  bank,  in  these  words:  "" Re- 
ceived of  Henry  D.  Walker,  the  following 
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securities  as  special  deposit,  without  risk  in 
case  of  robbery.**  Following  these  wordi 
was  a  list  of  the  securities,  and  the  receipt 
was  signed  "W.  J.  Harris,  Ass't  Cashier." 
When  this  and  other  like  deposits  had  been 
accomplished,  the  Connecticut  company  was 
advised  that  the  Washington  company  was 
possessed  of  one  hundred  and  fifty  thousand 
dollars  of  property,  and  sought  a  reinsurance 
of  the  risks  of  the  Connecticut  company.  One 
of  the  directors  of  the  Connecticut  company, 
Joseph  A.  Smith,  was  appointed  a  commit- 
tee to  ascertain  the  character  and  value  of 
the  assets  of  the  Washington  company.  In 
obedience  to  that  duty,  he  went  to  New  York 
and  was  shown  by  Walker,  the  treasurer  of 
the  Washinj^ton  company,  the  securities  thus 
deposited  in  his  name  in  the  Continental 
Bank,  as  well  as  others  similarly  deposited, 
and  reported  to  the  Connecticut  company  that 
the  treasurer  of  the  Washington  company  had 
in  his  possession,  as  assets  of  the  latter  com- 
pany, more  than  one  hundred  and  fifty  thou- 
sand dollars  of  municipal  and  other  securi- 
ties. Thereupon,  the  reinsurance  was  effect- 
ed, and  the  assets  of  the  Connecticut  company, 
in  the  main,  were  transferred  to  the  Washing- 
ton company. 

It  is  undisputed  that  the  Washington  com- 
pany had  no  assets  and  that  this  show  of  as- 
sets was  made  by  reason  of  the  transfer  of  ap- 
parent title  by  the  defendant.  Post,  and  otheis 
to  Walker,  the  treasurer  of  the  Washington 
company.  It  is  in  evidence  that  Post  received 
from  one  thousand  to  fifteen  hundred  dollars, 
the  exact  amount  not  being  clearly  shown, 
for  this  temporary  transfer  of  apparent  title. 
The  transfer,  as  arranged  between  Walker 
and  Post,  was  only  for  fifteen  days,  so  that 
for  perhaps  fifteen  hundred  dollars  Post  per- 
mitted Walker  to  appear  as  the  owner  of  nfty 
thousand  dollars  of  municipal  securities  for 
half  a  month.  According  to  Post's  own 
testimony,  he  arranged  with  the  Continental 
Bank,  which  was  tne  bank  with  which  ho 
did  business,  that  these  securities  were  not 
to  be  passed  from  ^ts  possession,  and  that  all 
that  Walker  could  do  was  to  show  them  as 
deposited  in  his  name.  The  face  value  of  the 
securities  was  fifty  thousand  four  hundred 
dollkrs — their  real  value  was  perhaps  not  over 
thirty  thousand  dollars.  No  transter  of  their 
actual  possession  was  provided  for ;  no  right 
given  to  remove  them  from  the  bank ;  Post 
considered  himself  all  the  while  the  owner 
and  in  possession,  having  given  simply  pner- 
mission  to  make  a  show  of  title,  a  permission 
to  close  at  the  end  of  fifteen  days.  Surely 
such  a  transaction  is  outside  tne  ordinary 
lines  of  business.  It  must  have  carried  no- 
tice to  Post  of  some  scheme,  and  of  a  design 
to  accomplish  something  which  ordinary 
business  transactions  would  not  justify. 

Outside  of  these  matters,  in  respect  to  which 
there  is  no  dispute,  are  others  in  which  the 
testimony  is  contradictory.  A.  G.  Fay, 
who  was  attorney  of  the  Washineton  com- 
pany, testifies  that  he  called  with  Walker 
twice  on  Post,  and  in  one  of  those  interviews 
Post  aJsked  him  "if  he  was  goine  to  be  con- 
nected with  the  company;**  and  ne  replied, 
""that  he  didn't  know  anything  about  it;" 
that  "there  was  not  any  company  as  yet.* 
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Tbe  testlmonr  of  the  president  of  the  Con-  act  nature  and  full  details  of  the  adteme  mm 

tiueutal  Bank  and  Post  ia  conflicting  as   to  not  communicated  to  bim. 

what  was  said  with  respect  to  the  deposit  of  T/ie  judgmeni  will  be  rettrted  and  Qie  cam  n> 

the  bonds.     The  president  »lso  testilled  that  mandedfor  a  nta  tritd. 

after  the  commencement  of  this  suit  Post  said  „,.„,- 

to  him.  "the  leaa  we  remember  about  that,  ■**■■  Jvtttet  Brftdler  dloscnt*. 

it  is  an  old  thine  we  had  better  let  it  go — it 

is  one  of  those  old  things  that  it  ii  hest  to  be  

lorgotlen,  or  something   like  that."    There  „_._-,  „„  ,„„„„„„,             .    .         _    i 
are  also  other  circumstances,  perhaps  In  them-  STATE   OP  MIBSOaRI    «   wt   Jon  E    I 
■elves  of  a  trifling  nature,  and  yet  are  such  Cakbi,  FIf.  in  Stt., 
as  a  jurv  woultf  be  apt  to  consider,  and  ■„„„„„    .'';,^„,    ,,„ 
justly,  t«i,  to  indicate  knowledge  on  the  part  JOSEPH   ANDRIANO. 
of  defendant.     The  main  point  is  that  which  -„„„             ..^        -   — 
we  have  referred  to,  a  sclieme  on  the  part  of  (Bee  B.  a  Boportari  Bci.496-.M.n. 
Walker  and  otJiers  to  transfer  from  the  Con- 
necticut company   to  the   Washington  com- 
pany, the  latter  company  being  wholly  with- 
out property,  the  assela  of  the  former;  that  to  L   Thta  court  cannot  rariaw  a  st««j»«,u™s>». 
accomplish  such  a  transfer  a  ihow  of  assets  ij,,  tae  (steral  queatlon  Involved  tiicmn  wm 
In  the  Washington  company  was  essential ;  penonal  lo  plalailll  in  error. 
that  such  show   of   assets  was  accomplished  g.   m  a  prooeedlnr  in  a  Htoouri  oouit  to  By  Ik* 
through  the  means  of  Post,  and  through  a  icwpeciivetitlHottlieralaloTBDdtbenspcodcM 
traosactioQ  which,   to  say  the  least,  was  not  toUieoffloe  of  tbariff,  when  reapondaot  r^M 
an  ordinary  business  transaction — a  transac-  upon  an  electtoa  lo  that  olSoe,  aod  (be  nluor 
tion  which  secured  enormous  pecuniary  gain  olalmad  thai  be  was  In  poaiegaioa  of  tba  oOe^ 
to  Post  for  a  temporary   and  well-guarded  portormlntr  Its  duties,  and  that  reapondent^** 
placing  of  the  apparent  title  of  securities  in  tlonwasvold  under  the  Cunatltution  of  Mlsaiul, 
the  name  of   wllker.     We  do  not  question  beaiu»pawondenti™sMtaolttaeDofUi.rirfJ. 
the  proposition  that  a  man  may  loan  money  t^^^l^^^  ^A  tSS'T-.S 
or  bonJi  and  not  be  respom,.ble  for  the  Im-  E^^bSDcSJtJS^^^SS^aiiirSh^a* 
proper  use  of  the  money  or  securities  by  tte  congreM  of  AprQ  l*.  im  he  became  a  citi«  by 
parties  to  wnom  the  loan  is  made ;  ana  we  do  the  naturallmtion  of  hi»  tacber,  ihla  wn  ■  rifU 
not  mean  to  say  that  Post  Is  necessarily  re-  orprtriIi«ecialmodbr  rMpondootuodw  •  «•»• 
sponsible   (or   any   improper   use   made   bv  uteoT  the  UnlUHlSiBtea;  and  the  stats  counluT- 
Wblker  of  the  securities,  the  title  to  which  ing  decided  in  favororiuabriBbtorprivilegeM 
he  apparently  parted  with;  hut  we  do  hold  up  bj  the  respondent  andasainst  tbeivliioi^ 
that,  where  uie  loan  is  not  an  ordinary  busi-  claim,  this  court  canDotreTfewtheatatcdecWa 
ness   transaction;     where   the   compensation  upon  writ  of  error  teou^t  by  relator. 
paid  for  the  loan  is  eicesaive.  so  excessive  as  [No,  127.J 
to  be  suspicious ;  where  the  purpose  on   the  Submilttd  Jan.  6,1891.  DeetdedMartht.lSK 
port  of  the  borrower  is  Uie  accomplishment  of 

an  act  notmereiy  milium  prwAii>iiumbutmaiuni  JN  ERROR  to  the  Supreme  Court  of  tbeSIsI* 

in  ae.  on  act  criminal  by  statute  and  criminal  -*^  "t  Missouri  to  review  a  Judgment  of  tbtt 

In  itself;   and  where  there   are  surrounding  court  reversing  a  Judgment  of    the  CircnH 

circumstances,  trivial,  it  may  lie,  separately  Court  of  Buchanan  County  which  ousted  is- 

considered,  and    the    testimony    in    respect  spondent  from   the   office  of  sberiff  of  tfast 

thereto  contradictory,  but  Uie    tendency  of  county.    Dimtitttd. 

which  is  to  charge  the   lender  with  knowl-  „.   .          .  >.     w      r  ^-     i 

edge  of  the  wrongful  purpose  of  the  borrow-  ^tolement  by  Mr.  J^m  I 

er,  although  therl  ma/be^direct  and-posi-  Tlie  «,Dtroversy  m  this  case  arose  from  tto 

tive  evidence  of  guilty  knowledge,-a  Jury  conflicting  claims  of  the  relator  and  the  »■ 

may  be  Justified  iS  holSlng  that  lEe  loan  wm  f  Pondenl  to  the  offi™of  ^wiff  of  Bucbsnu 

made  with  intent  to  consummate  the  wronit  l^o""'?-  Missouri.    The  proceeding  waawig- 

and  that  the  lender  muat  share  in  the  responsT-  '""?    Instituted  by   an  informatTon   In  lis 

i.:i;._  t...  .1.  1.  _«  .L_    __1 nature  of  a  auo  itarrajoo.  filed  hv  the  rtroa 


blllty  tor  til  nauU  of  tie    wrong   contem.  "'V"  «"  «™  '"i™"?,  »'«!  Oj  tje  l™; 

pl.ti  ud  K>:on,pll,Hri,  ud  wlitl.  know-  ^'PS    •"omey.  In    th.    Olrenrt  Cooit  i 

rnilj,  be  a«il.t«d  In  Mompliailng.  Bucl.nan  County,  to  teet  tbe  njli  o<  it 

We  thinl.  tleretore.lhere  Sa.  error  In  with-  ■pondenl   Andnjno.  to  Koume  11.  dotiei* 

dnwlng  tie  cue  frotn  the  Jury ;  end  tl«t  tleie  ""'"■      .  ,  inlormtion  wu  fled  "PfnOe 

wa.te.t5monyJu.tlydemindinelt.ain.iaer-  "l"tlon  of  John  H-    Cmj,  wlo  lid  ban 

ttlon,  ..  to  wbetber  the  defci  dent,  Post,  wa. 

not  knowingly  elding  a  fraudulent  trauMc-  Koti,- Jurt»f(«fcm  *t  Wi#  DWirf  S(at« S«t»wi 

Uon.    Even  If   he  did  not  know   the   full  Co«*rt'  "*""  Ivlena  i^uMm  arfta.  or  v*m  n 

nature  and  term,  of  the  conapiracy,  but  only  ?™"  *",«"5**^  •*<""2*  V^.^  £"!:!?** 

knew  In  a  genenl  way  Hat  f  ecbeiie  eal-tS  S^TSf  wSlli';  S^ST'™ ' 

by  which  Eiie  fund,  of  the  Connecticut  com-  ^!:^Z;!!ZIiS2'«!2L.  n_  »<. 

y  were  to  be  withdrawn  wrongfully  from  aaremau tawvM^tn cmyHrt^ SbU.OoMft- 

control,  and   lent  his  "W,  for  large  con-  ^^  lo  rwto.  dwrw.  0/ rtoto  eourti  o»  U,  c«h(m- 

■Ideration,    to    the   accomplishing    of    such  lum of HaU basm.   See  no(«toBa«».  luipkba 

naudulent  transection,   we  do  not  think  he  T:nV;  Commerotal  Bank  gf  dnolnnau  v.  Buidiar 

can  avoid  his  liability  by  proof  that  the  ex-  ti.m,  li-im 
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holding  the  office  and  discharging  its  duties 
for  the  two  preceding  years,  and  who,  under 
the  state  law,  had  a  right  to  hold  it  until 
his  successor  should  he  duly  elected,  com- 
missioned and  qualified.  It  alleged,  in  sub- 
stance, that  while  the  relator  was  in  office, 
having  the  right  thereto,  the  respondent, 
without  any  legal  warrant,  ground  or  right 
whatever,  entered  into,  and  assumed  to  dis- 
charge part  of  the  duties  of,  such  office ;  and 
further  averred  that  he  was  to  that  extent  an 
unlawful  usurper  of  the  rights  belonging  to 
relator,  as  sheriff  of  such  county.  Waiving 
the  issue  of  a  writ,  respondent  appeared,  ana 
by  his  answer,  which  by  agreement  was 
treated  as  a  return,  set  up  that  he  had  re- 
ceived at  the  general  election  in  November, 
1886,  the  majority  of  the  votes  cast  thereat 
for  the  office  of  sheriff  of  said  county,  and 
thereupon  the  governor  of  the  State  had  is- 
sued to  him  his  cofnmission,  and  he  had 
given  bond  and  duly  qualified  as  such  sher- 
iff. He  further  alleged  that  at  the  time  of 
such  election  he  was,  and  ever  since  had 
been,  a  citizen  of  the  United  States,  a  resi- 
dent of  the  said  county,  and  duly  qualified, 
under  the  Constitution  and  laws  of  the  State, 
to  hold  the  office.  To  this  answer  or  return 
there  was  filed  a  reply,  denying  that  respond- 
ent was,  or  ever  had  been,  such  citizen. 

The  case  was  tried  upon  the  following 
stipulation  of  facts : 

It  was  admitted  by  the  parties,  that  Joseph 
Andriano,  the  respondent,  was  bom  in  Hei- 
delberg, Baden,  now  in  the  Qerman  Empire, 
in  October,  1841 ;  that  he  came  to  the  United 
States  with  his  father  and  mother  in  1849, 
tfnd  the  family  settled  in  Buchanan  County, 
Missouri,  where  respondent  has  ever  since 
resided,  and  where  his  father  and  mother, 
who  were,  from  a  long  time  before  respond- 
ent's birth,  during  their  joint  lives,  husband 
and  wife,  resided  up  to  the  time  of  their 
deaths  respectively;  that  his  father  and 
mother  both  lived  until  lon^  after  the  year 
1855;  that  respondent  and  his  father  and 
mother  were  born  citizens  of  Baden,  and  so 
continued  up  to  the  time  they  came  to  the 
United  States;  and  that  Albert  Andriano, 
the  respondent's  said  father,  was,  by  proper 
proceeding  in  the  Circuit  Court  of  Uie  State 
of  Missouri,  within  and  for  Buchanan  Countv, 
duly  naturalized  under  and  pursuant  to  the 
laws  of  the  United  States,  and  thereby  be- 
came a  citizen  of  the  United  States  on  the 
4th  day  of  October,  A.  D.  1854. 

It  was  also  admitted  that  all  the  statements 
contained  in  the  information  were  true,  and 
that  respondent  was  guilty  of  the  acts  therein 
set  forth,  provided  he  (respondent)  was  not 
a  citizen  of  the  United  States  at  the  time  of 
the  general  election,  in  November,  1886 ;  but 
that  if  he  were  such  citizen,  then,  while 
said  acts  were  admitted  to  have  been  per- 
formed by  respondent,  they  were  not  unlaw- 
fully but  rightfully  performed  by  him.  It 
was  also  admitted  that  the  respondent  him- 
self never  took  any  steps  or  did  anything  to- 
ward becoming  naturalized  as  a  citizen  of 
the  United  States. 

Upon  the  issue  thus  formed  by  the  plead- 
ings and  stipulation,  the  circuit  court  found 
the  respondent  guilty  as  charged  in  the  in- 
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formation  and  rendered  a  judgment  ousting 
him  from  the  office,  so  far  as  he  had  been 
exercising,  or  assuming  to  exercise,  the 
duties  thereof.  From  this  judgment  respond- 
ent appealed  to  the  Supreme  Court  of  the 
State,  wherein  the  case  was  heard  and  the 
judgment  reversed,  and  respondent  restored 
to  all  things  which  he  had  lost  by  reason  of 
the  said  judgment.  To  reverse  this  decision  [49 
of  the  supreme  court  relator  sued  out  this 
writ  of  error. 

Messrs,  B.  R«  Vineyard  and  Alexander 
Porter  Morse  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

We  are  confronted  upon  the  threshold  of 
this  case  with  the  inquiry  whether  there  is  a 
federal  question  involved ;  if  not,  the  only 
disposition  we  can  make  of  it  is  to  dismiss 
it  for  want  of  jurisdiction.  The  object  of 
the  proceeding  is  to  try  the  respective  titles 
of  the  relator  and  the  respondent  to  the  office 
of  sheriff  of  Buchanan  County,  Missouri. 
Respondent  relies  upon  the  fact  that  he  re- 
ceived a  majority  of  votes  cast  at  a  popular 
election  for  the  office.  Relator  claims  to 
have  been  in  possession  of  the  office  since 
December  1,  1884,  performine  all  the  duties 
imposed  upon  him  by  law,  ana,  as  to  respond- 
ent's election,  insists  that  the  same  is  void 
under  the  Constitution  of  Missouri,  which 
declares  (art.  8,  sec.  12)  that  **no  person  shall 
be  elected  or  appointed  to  anv  office  in  this 
State,  civil  or  military,  who  is  not  a  citizen 
of  the  United  States,  and  who  shall  not  have 
resided  in  this  State  one  year  next  preceding 
his  election  or  appointment. "  He  claims, 
further,  that  under  the  laws  of  Missouri 
(Rev.  Stat.  sec.  8350)  he  is  entitled  to  hold 
the  office  until  a  successor  is  duly  elected, 
commissioned  and  qualified.  In  support  of 
his  claim  that  respondent  is  not  a  citizen  he 
relies  upon  the  fact  that  he  was  born  in  Qer- 
many  and  is  therefore,  prima  facie,  an  alien. 
To  this  respondent  replies,  admitting  his 
foreign  birth,  and  also  that  he  had  never 
been  naturalized  under  the  laws  of  the  United 
States,  but  claiming  that  under  section  4  of 
the  Act  of  Congress  of  April  14,  1802  (2 
Stat.  158),  he  became  and  was  a  citizen  by 
the  naturalization  of  his  father.  This  Act, 
which  is  reproduced  in  Rev.  Stat.,  sec.  2172, 
provided  ''that  the  children  of  persons  duly 
naturalized  under  any  of  the  laws  of  the 
United  States,  or  who,  previous  to  the  pass- 
ing of  any  law  upon  that  subject,  by  the  [40t 
government  of  the  United  States,  may  have 
become  citizens  of  any  one  of  the  said  States, 
under  the  laws  thereof,  being  under  the  age 
of  twenty-one  years,  at  the  time  of  their 
parents  being  so  naturalized  or  admitted  to 
the  rights  of  citizenship,  shall,  if  dwelling 
in  the  United  States,  be  considered  as  citi- 
zens of  the  United  States,  and  the  children 
of  persons  who  now  are  or  have  been  citizens 
of  the  United  States  shall,  though  born  out  of 
the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens,*  etc  Hers 
is  clearly  a  rieht  or  privilege  claimed  by 
respondent  under  a  statute  of  the   United 
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States  within  the  meaning  of  Rev.  8tat.» 
sec.  709,  and  had  the  judgment  of  the  Su- 
preme Court  of  Missouri  been  adverse  to  his 
claim,  there  could  be  no  doubt  of  his  rijB;ht 
to  a  writ  of  error  from  this  court  to  review 
its  ruling.  It  is  insisted,  however,  that  the 
relator  has  no  right  to  a  review  of  the  ruling 
in  favor  of  respondent,  as  he  claimed  no 
right  or  privilege  personal  to  himself  or  to 
his  own  status  as  a  citizen,  from  such  Stat- 
ute. The  question  thus  presented  is,  whether 
the  right  or  privileg:e  must  necessarily  be 

Eersonal  to  the  plaintiff  in  error,  or  whether 
e  is  not  entitled  to  a  review  where  such 
right  or  privilege  is  asserted  by  his  opponent, 
and  the  decision  is  in  favor  of  such  opponent 
and  adverse  to  himself.  While  there  is  some 
force  in  the  argument  that  the  right  of  re- 
view in  cases  involving  the  construction  of 
a  federal  statute  should  be  mutual,  the  Act 
limits  such  ri^ht  to  cases  where  the  state 
court  has  decided  against  the  title,  right, 
privilege  or  immunity  set  up  or  claimed 
under  the  Statute.  Now,  the  only  claim 
made  under  the  Federal  Statute  in  this  case 
is  by  the  respondent.  The  difficulty  with 
the  position  of  the  relator  is  that  he  asserts 
no  right  under  the  Statute,  but,  to  establish 
the  alleged  alienage  of  the  respondent,  re- 
lies solely  upon  the  fact  that  the  latter  was 
bom  abroad.  To  this,  respondent  replies, 
admitting  his  foreign  birth,  but  claiming 
that  the  Statute  makes  him  a  citizen,  and 
the  state  court  has  adopted  his  view. 

The  object  of  the  present  Judiciary  Act 
was  not  to  give  a  right  of  review  wherever 
the  validity  of  an  Act  of  Congress  was  drawn 
in  question,  but  to  prevent  the  courts  of  the 
6001  ^^^^^  States  from  impairing  or  frittering 
away  the  authority  of  the  federal  govern- 
ment, by  giving  a  construction  to  its  statutes 
adverse  to  such  authority.  Of  course,  if  the 
construction  given  by  the  state  court  to  the 
Act  under  which  the  riirht  is  claimed  be 
favorable  to  such  right,  no  such  reason  ex- 
ists for  a  review  bv  this  court.  As  stated 
by  ChUf  Jvstiee  Taney  in  Cammonwealth 
Bank  v.  OHffith,  89  U.  S.  14  Pet.  56,  58  [10 : 
852,  853],  ''the  power  given  to  the  supreme 
court  by  this  Act  of  Congress  was  intended 
to  protect  the  general  government  in  the  free 
ana  uninterrupted  exercise  of  the  powers 
conferred  on  it  by  the  Constitution,  and  to 
prevent  any  serious  impediment  from  being 
thrown  in  its  way  while  acting  within  the 
sphere  of  it«  legitimate  authority.  The 
right  was  therefore  given  to  this  court  to 
re-examine  the  judjrments  of  the  state  courts, 
where  the  relative  powers  of  the  general  and 
state  government  had  been  in  controversy, 
and  the  decision  had  been  in  favor  of  the 
latter." 

The  question  is  by  no  means  a  novel  one 
in  this  court.  The  case  of  Fulton  v.  M'Affee^ 
41  U.  S.  16  Pet.  149  [10:  918],  was  an  ac- 
tion of  ejectment,  in  which  the  lessor  of  the 
plaintiff  made  title  under  a  certificate  issued 
to  him  as  assignee  of  Jefferson  College,  the 
trustees  of  which  college  were  authorized 
by  an  Act  of  Congress  to  relinquish  certain 
lands  which  had  been  reserved  for  their  use. 
Defendant  offered  testimony  to  show  that  the 
certificate  was  fraudulently   obtained,   that 
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its  authority  had  been  denied  by  the  com- 
missioner of  the  land  office,  and  consequently 
that  it  did  not  confer  on  the  lessor  of  tbte 
plaintiff  a  valid  legal  title  upon  which  be 
could  recover  in  ejectment.  These  questions 
were  decided  by  the  state  court  in  favor  of 
the  right  claimed  by  the  plaintiff,  and  the 
defendant  took  a  writ  oi  error  from  this 
court.  It  was  held  that,  as  the  decision  of 
the  state  court  was  in  favor  of  the  riglit 
claimed,  this  court  had  no  jurisdiction. 

The  case  of  LifUon  v.  Stanton,  53  U.  S.  IS 
How.  423  [13:  1050],  was  an  action  apon 
certain  promissory  notes,  to  which  the  de- 
fendant pleaded  a  discharge  under  the  Bank- 
ruptcy Law.  Objections  were  taken  to  Uie 
validity  of  the  discharge,  but  they  were 
overruled  by  the  court  and  iudc^ent  entered 
for  the  defendant.  It  was  held  the  plaintiff 
had  no  right  to  a  review  in  this  court.  ''Un- 
doubtedly," says  GJiirf  Justice  Taney,  "the 
defendant,  in  pleadine  his  discharge  under 
the  Bankrupt  Law,  claimed  a  right  or  ex- 
emption under  a  law  of  Congress.  But  in 
order  to  give  jurisdiction,  something  more 
is  necessary ;  the  judgment  of  the  state  oomt 
must  be  against  the  right  claimed."  Like 
rulings  were  made  in  Gat-don  v.  Calddntf^ 
7  U.  8.  3  Cranch.  268  [2 :  486]  ;  Strader  ▼. 
Baldwin,  50  U.  S.  9  How.  261  [13:  1801; 
Burke  v.  Gaiit^s,  60  U.  S.  19  How.  388  [15: 
655]  ;  Hale  v.  Gaims,  63  U.  8.  22  How.  144 
[16 :  264]  ;  Beddall  v.  Bryan,  65  U.  8.  24 
Mow.  420  [16:  740],  and  Byan  ▼.  Tkmoi, 
71  U.  8.  4  Wall.  603  [18:  460]. 

None  of  the  cases  cited  by  the  relator  in- 
volve the  question  here  presented,  and  the 
vrrit  of  error  must  be  dismissed  far  the  tDotU  tf 
jurisdiction. 


CENTRAL  TRUST  COMPANY  OP  NEW  M 

YORE   KT  AL.,  Appts., 
SYLVESTER  H.   KNEELAND. 

(See  &  0.  Beporter*8  ed.  414-tti.) 

Railroad  mortgage  on  (tfter-cicquired  property 
—effect  of 

1.  Where  a  company  Is  incorporated  to  oooitraot 
a  railroad  between  two  cities  named  as  its  tenni> 
ni,  a  mortgage  given  by  it  which,  as  exprened,  ti 
upon  its  line  of  railroad  coDStructed  or  to  be  oob> 
Btnicted,  between  the  named  termini,  tOfeilHr 
with  all  the  stations,  depot-grouoda,  enfia^ 
houses,  machine-shops,  buildiofn,  erections  is 
any  way  now  or  hereafter  appertaining  untootf 
described  line  of  railroad,  creates  a  hen  upon  to 
terminal  facilities  in  those  cities,  and  isnoC  liniw 
ed  to  so  much  of  the  road  as  is  found  between  tbs 
city  limits  of  those  places,  which  li«i  is  superior 
to  a  subsequent  mortgage  specifloally  executed 
thereoD. 

2.  A  mortgage  executed  by  a  railroad  oompiBT 
upon  its  present  and  after-acquired  propcny 
covers  not  only  property  then  owned  by  the  itii* 
road  company,  but  becomes  a   lien    upoa  aD 

NoTV.— uls  to  Ken  of  mortoa^e  on  aSter^ctqdnit 
property,  see  note  to  Peunock  v.  Ck)e,  16:481 

As  to  potoer  of  corporations  to  mortQOife^  see  HA 
to  Memphis  ft  L.  B.  R.  Co.  ▼.  Railroad  Gomia  1^ 

lS8U.fl» 


1800. 


Cbrtral  Tbubt  Co.  of  Nkw  Yobs  t.  Evbblahd. 


414-4d# 


propeitj  BnbtequeDtly  aoqatied  bj  It,  whloh 
oomet  within  the  desoriptlon  in  the  mortflra^e,  to 
which  the  railroad  company  acquires  either  the 
legal  or  equitable  tiUe. 

[No.  187.1 
Argued  Jan,  7, 189L    Deddad  March  t,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uniled  Slates  for  the  Northern 
District  of  Ohio  in  favor  of  defendant  in  an 
action  to  quiet  the  title  to  property  sold  under 
%  mortgage.    Jfflrmed, 

^1      Statement  by  Mr,  JusHee  Brewer: 

On  the  17th  of  January,  1880,  the  Toledo, 
DelphoB  and  Burlington  Railroad  Company, 
a  corporation  organized  by  the  consolidation 
of  several  constituent  companies,  executed  a 
mortage  to  the  Central  Trust  Company  of 
New  York,  by  which  it  conveyed  the  follow- 
ing property:  ''All  and  singular  the  line 
of  railroad  of  the  said  party  of  the  first  part, 
as  the  same  now  is  or  may  hereafter  be  con- 
structed, between  Toledo,  Lucas  County, 
Ohio,  through  the  Coimties  of  Lucas,  Wood, 
Henry,  Putnam,  Allen  and  Van  Wert,  in  the 
Btate  of  Ohio,  and  the  Counties  of  Adams, 
Wells,  Huntington,  Wabash,  Miami,  Grant 
and  Howard,  in  the  State  of  Indiana  (and 
not  including  the  branch  line  from  Delphos, 
Allen  County,  Ohio ;  thence  «^  Spencerville, 
Hendon  and  Mercer,  and  through  the  Counties 
of  Allen,  Van  Wert  and  Mercer,  to  Shanes- 
▼ille,  Mercer  County,  Ohio),  being  about 
one  hundred  and  eighty  miles  in  length, 
together  with  all  and  singular  the  rights  of 
way,  road-bed,  made  or  to  be  made,  its  track, 
laid  or  to  be  laid,  between  the  terminal  points 
aforesaid,  together  with  all  the  stations, 
depot-grounds,  rails,  fences,  bridges,  sid- 
ings, engine-houses,  machine-shops,  build- 
ings, erections,  in  any  way  now  or  hereafter 
appertaining  unto  said  described  line  of  rail- 
road, together  with  all  the  engines,  cars, 
machinery,  supplies,  tools  and  fixtures  now 
and  at  any  time  hereafter  held,  owned  or 
acquired  by  the  said  party  of  the  first  part, 
for  use  in  connection  with  its  line  of  railroad 
aforesaid,  and  all  its  depot -grounds,  yards, 
sidings,  turnouts,  sheds,  machine-shops, 
leasehold  rights  and  other  terminal  facilities 
DOW  or  hereafter  owned  by  the  said  party  of 
the  first  part,  together  with  all  and  singular 
the  powers  and  franchises  thereto  belonging, 
and  the  tolls,  income  and  revenue  to  be  levi^ 
and  derived  therefrom  ;^  and  also  provided : 
''The  said  party  of  the  first  part  expresslv 
covenants  and  agrees  that  it  will,  on  demand, 

I  from  time  to  time  hereafter  execute,  acknowl- 
edge and  deliver  unto  said  party  of  the  second 
part  any  and  all  such  further  and  other  con- 
veyances and  assignments  as  may  be  necessary 
and  proper  to  fully  convey  to  and  vest  in  the 
party  of  the  second  part  or  the  trustee  for  the 
time  being  all  such  future  acquired  depots, 
grounds,  estates,  equipments  and  property 
as  it  may  hereafter  from  time  to  time  purchase 
for  use  in  and  upon  its  said  line  of  railroad 
and   intended   to  be  hereby  conveyed." 

On  June  21,  1880,  the  same  railroad  com- 
pany executed  to  the  same  trustee  another 
mortgage,  known  as  the  "terminal  trust 
mortgage.**  The  property  thereby  conveyed 
is  thus  described :    **  All  and  singular  the  line 
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of  railroad  of  the  said  party  of  the  first  part 
as  the  same  now  is  or  may  hereafter  be  con- 
structed, between  the  southeasterly  end  of 
Washington  Street,  in  the  City  of  Toledo, 
Lucas  County,   Ohio;  thence  norttiwesterly 
alone  Washington   Street  to  the  aforesaid 
canal  lands  in  said  city ;  thence  southwesterly 
alon^  said  abandonea  canal  lands  to  Swan^ 
Creek  in  said  city ;  thence  over  said  Swan^ 
Creek  and  the  Miami  and  Erie  Canal  and 
over  and  along  Mill  Street  and  Canal  Avenue, 
in  said  city,  to  the  westerly  limit  thereof ; 
and  thence  to  the  point  where  said  railroad 
crosses  the  westerly  limit  of  said  City  of 
Toledo ;  together  with  all  and  singular  the- 
franchises,  rights  of  way,   station- grounds, 
shop-grounds,  side-track  groimds  and  grounda 
of  any  and  every  kind,  for  whatever  purpose 
bought,  between  the  points  aforesaid,  viz., 
the  southeasterly  end  of  Washington  Street, 
in  the  City  of  Toledo,  State  of  Ohio,  and  the 
westerly  limits  of  said  city, and  together  with 
the  road-bed  made  or  to  be  made,  and  tracka- 
and  side-tracks  laid  and  to  be  laid  thereon, 
together  with  all  stations,  work-houses,  en- 

fine-houses,  shops,  turn-tables,  water-tanks, 
uildings,  erections  of  every  description,, 
and  all  facilities  of  any  and  every  descrip- 
tion appertaining  to  said  road-beo,  station- 
grounds,  shop -grounds  and  lands  of  every  kind 
and  for  every  purpose  lying  between  the 
points  aforesaia  owned  or  acquired  by  the 
said  party  of  the  first  part,  for  the  use  in  con- 
nection with  the  part  of  its  line  of  railroad 
aforesaid,  andall  its  said  depot-grounds,  yards, 
sidings,  turn-outs,  sheds,  machine-shops, 
leasehold  rights  and  other  terminal  facilities 
now  and  hereinafter  owned  by  the  said  party 
of  the  first  part  in  connection  with  the  said 
part  of  its  railroad,  together  with  all  and 
singular  the  powers  and  franchises  thereto  be- 
longing, and  the  tolls,  income  and  revenue 
to  be  levied  or  derived  therefrom.* 

On  foreclosure  proceedings,  duly  had,  of 
the  first  mortgage,  appellee  became,  in  the 
interest  of  the  bondholders,  the  purchaser. 
After  confirmation  of  sale  and  passage  of 
title,  and  during  the  pendency  of  a  suit  to 
foreclose  the  second  mortgage  referred  to, 
this  proceeding  was  commenced  by  the  trus- 
tee in  the  latter  mortgage  and  certain  holders 
of  bonds  secured  thereby,  against  Knecland, 
the  purchaser.  The  bill  was  practically  one 
to  quiet  the  title  of  those  security  holders  to- 
the  terminals  in  Toledo.  To  this  bill  Knee- 
land  filed  an  answer  and  cross-bill.  In  the 
latter  he  set  up  his  title  under  the  first  mort- 
gage and  the  sale,  and  prayed  to  have  his  title 
quieted  to  these  terminals.  Upon  proofs  and 
hearing,  the  circuit  court  rendered  a  decree  in 
favor  of  Kneeland,  quieting  his  title  to  all 
except  a  small  strip  of  the  right  of  way, 
thereby  adjudging  priority  of  lien  to  the  first 
mortgage.  This  decree  the  appellants  have 
brought  to  this  court  for  review. 

Mr,  W.  W.  Mac  Farland  for  appellants. 
MessTi.  Robert  O.  Infl^eraoll  and  Clar- 
ence Brown  for  appellee. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 
The  first  mortgage  had  the  ''after-acquired 
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property"   clause  in  it.    It  is  settled   that  the  proceeds  of  the  mortgage  of  January  17, 

such  a  clause  is  valid,  and  that  thereby  the  1880,  and  in  the  prospectus,  issued  for  tht 

mortgage    covers    not   only    property    then  purpose  of    inviting   investors   to  purchaas 

owned  by  the  railroad  company,  but  becomes  those  bonds,  was  this  statement : 
alien   upon  all   property  subsequently   ac-  u/r.^^.-«..i   a^^^*^,^ 

ftM:  ^-  fT    s^^.»     i¥fi  r^ .  imT".  Canal,  and  substantially  follows  the  canal  to 

TO^Znl    WlLwSZvr^,  t    rt,  fia  Washington  Street:  thence  down  Washinj- 

Thompwn  v    H7/.te  Water  VMey  R    Oo.  182  ^^^  g^^^  ^  ^         ^     ^  ^^       ,         ^ 

U.  8.  68  [83:  256].  And  th  s  is  tnie.  not  .  ,y^j  ^  squares  of  the  post- 
only  as  to  property  to  which  it  acquires  the  *n,„"  •  nrj..  "^z, Jr,.,^  i.  ^~  »^i.7.ki/!™j 
lecal  title,  but  also  as  to  that  to  which  it  «»?<*•  This  franchise  is  very  valuable  and 
icj,»ini.ic,  uy±„  a^a^j  oo  «/  i^».  iju^  ,, ,  ,  of  vcrv  KKsX  importanco  to  the  business  of 
acquires  only  a  full  equitable  title,     loledo,  ...  ,„/j'.„j  .jJT^J^ti^  t/v  ♦k«VL,.>^-. 

fl''ik^^■  '^-  '•  ^'""■"'"'  '"*  ""•  ^-  "^  ^^-^oi  ?he  fZe^'i^  ^e^'^^mr 

Where  a  company  is  incorporated  to  con-  ^o  other  road  entering  the  city  approfchei 

stnict  a  railroad  l^tween  tZ  cities  named  «>  "«*'  ^  '»»  «*«"«'•  ''°°«  ^^'>^-  '""g"*  *^ 


lini.  a  mortgage  given  by  it  which,  f^^^g?''  business  is  transacted  so  near  to 
^  <r.Tt^«^fris51.r*  •In-^.-^/J-  the  business  of  the  city.  This  franchise  u 
^•A"  ^P^^Ji^.U"*?]  •?!!???_'=??:  considered   valuable  to"^  the   road   not  onlv 


as  its  termini, 

as  expressed,  .o  ^>.w«.«w^^^x  *„w*„«.w«-  considered  valuable  to  the  road  not  only 
structed  or  to  be  constructed  between  the  from  the  fact  that  it  affords  unusual  businei 
named  termini,  together  with  all  the  sta-  facilities,  but  because  it  becomes  independ- 
tions.  depot-grounds,  engine-houses.  ma-  ^  ^^  corporations  and  rendeiV  iti 
chme-shops.  buildings  erections  m  any  way  ^  .  secure  without  submitting  to  a 
now  or  hereafter  appertaining  unto  said  de-  |,"r«^  ♦-^^•I  u-  ♦•Lm^S  ouuuAiufctix^  w 
scribed  line  of  railroad,  creates  a  lien  upon  ^^^  ^  ^^  ^^  ^'^''' 
its  terminal  facilities  in  those  cities,  and  is  Not  only  this,  but  when  the  mortgage  of 
not  limited  to  so  much  of  the  road  as  is  January  17,  1880.  was  in  contemplation,  and  [^ 
found  between  the  city  limits  of  those  places,  on  December  12,  1879,  when  its  execution 
The  stations,  depot-grounds,  ete. .  in  the  term-  was  ordered,  the  resolution  of  the  director! 
inal  cities  appertain  to  the  railroad  as  fully  declared :  "That  for  the  purpose  of  borrow- 
as  similar  structures  in  places  intermediate  ine  money  for  the  use  of  the  company  to  en- 
those  termini.  In  the  absence  of  restrictive  able  it  to  carry  out  the  purposes  for  which  it 
words,  such  is  the  natural  import,  and  there-  is  organized  and  was  consolidated,  .  .  . 
fore  must  be  adjudged  the  intent  and  scope,  and  build,  complete,  equip,  pay  for  right  of 
of  a  mortgage  containing  that  description,  way  and  depot-grounds  and  operate  its  rail- 
Phis  first  mortgage  contains  not  only  the  road,  it  is  expedient  to  prepare,  issue  and 
general  terms  referred  to,  but  after  them,  and  negotiate  a  series  of  first- mortgage  bonds, 
as  if  it  were  to  avoid  any  possible  doubt,  amounting  in  the  aggregate  to  $1.2^,000.' 
adds:  ''And  all  its  depot-grounds,  yards,  and  ** that  in  order  to  secure  the  payment  of 
sidings,  turn-outs,  sheds,  machine-shops,  said  issue  of  first-mortgage  bonds  and  the 
leasehold  rights  and  other  terminal  facilities  interest  thereon,  .  .  .  the  president  shall 
now  or  hereafter  owned  by  the  said  party  of  also  forthwith  cause  to  be  prepared  a  mort- 
the  first  part.  **  It  would  be  difficult  to  make  ^age  or  deed  of  trust  conveying  ...  all 
language  more  full,  accurate  and  descriptive,  this  company's  present  and  future-to-be-ac- 
Wiuink  v.  Morris  Canal  d  Bkg,  Co,  4  N.  J.  quired  line  of  railroad,  appurtenances  and 
Eq.  877 ;  MorrU  db  B,  R.  Co,  v.  Central  equipment  and  income  thereof,  between  said 
R,  Co,  81  N.  J.  L.  205 ;  Mohawk  Bridge  Co,  v.  City  of  Toledo  in  the  State  of  Ohio  and  the 
420J  Utica  d  8,  R  Co,  6  Paige.  554.  8  N.  Y.  Ch.  Town  of  Kokomo  in  the  State  of  Indiana.' 
L.  ed.  1009 ;  Com,  v.  Erie  d  N,  E,  R,  Co,  No  one  can  misunderstand  these  declan- 
27  Pa.  889.  There  can  be  no  doubt  that  by  tions.  They  expressed  to  every  purchaser  of 
this  mortnige  a  lien  was  created  on  the  a  bond  secured  by  this  first  mortgage  a  pur- 
terminal  lacilities  in  the  City  of  Toledo,  pose  to  vest  in  him  a  prior  lien  on  all  the 
and  as  this  mortgage  was  executed  some  property  of  the  railroad  company,  including 
months  before  the  terminal  trust  mortgage,  its  terminal  facilities — a  hen  superior  to 
apparently  it  created  a  prior  lien.  Aadif  every  incumbrance  thereon.  They  unite, 
there  were  no  other  facts  to  be  considered,  therefore,  with  the  clear  language  of  the 
the  disposition  of  this  case  would  be  easy,  mortgage,  the  expressed  intent  of  the  mort- 
That  the  parties  receiving  bonds  under  this  gaeor.  To  thwart  this  purpose,  so  obvioui 
mortgage  would  understand  that  they  were  and  expressed,  there  should  be  a  clear  dis- 
to  have  a  first  lien  on  all  terminal  facilities  closure  of  higher  equity,  and  to  the  sugge** 
in  Toledo  then  owned  or  thereafter  acquired,  tions  of  that  we  pass, 
is  clear.  That  the  railroad  company  also  The  second,  the  terminal  trust,  mortgage, 
understood  that  it  owned  and  was  giving  a  was  executed  on  June  21,  1880.  On  Septem- 
prior  lien  upon  such  terminals  is  evident  ber  4.  1880.  more  than  two  months  thereafter, 
from  the  fact  that  in  the  year  1879  it  exe-  the  Toledo  and  Grand  Rapids  Railroad  Com- 
cuted  a  mortgage  for  one  mil  lion  two  hundred  pany  executed  itf  mortgage  to  the  Centrtl 
and  four  thousand  dollars  and  negotiated  six  Trust  Company,  to  secure,  not  its  own  in* 
hundred  and  thirty  thousand  dollars  of  the  debtedness.  but  the  bonds  secured  by  tbe 
bonds  secured  thereby,  which  bonds  and  terminal  trust  mortga^  above  referred  to. 
mortgages  were  taken  up  and  satisfl^  out  of  This  mortgage,  in  terms,  conveyed  the  grant- 
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or's  right  of  way  within  the  City  of  Toledo, 
property  which  is,  in  fact,  a  part  of  the 
right  of  way  and  terminal  facilities  of  the 
Toledo,  Delphos  and  Burlington  Railroad 
Company.  On  November  29,  1880,  George 
W.  Bailou  and  wife  executed  a  mortgage  to 
the  same  Trust  Company,  conveying  certain 
properties  similarly  situated  and  also  as  se- 
curity for  those  terminal   trust  bonds.     On 

•2]  April  12,  1881,  the  Toledo  and  Grand  Rap- 
ids Railroad  Company  conveyed  to  the  To- 
ledo, Delphos  and  Burlington  Railroad  Com- 
pany all  its  properties.  The  consideration 
of  such  transfer  was  $265,477.86  cash,  an 
amount  supposed  to  be  sufficient,  and  pro- 
vided to  pay  all  the  indebtedness  of  the  To- 
ledo and  Grand  Rapids  Railroad  Company. 
So  far  as  the  property  standing  in  the  name 
of  Bailou  is  concerned,  he  was  the  financial 
agent  of  the  mortgagor,  the  Toledo,  Delphos 
and  Burlington  Railroad  Company ;  and 
while  he  tooK  the  title  to  some  properties  in 
his  own  name,  the  purchase  was  with  moneys 
of  the  mortgagor.  Hence,  while  he  held  the 
legal  title,  the  full  equitable  title  was  in 
the  railroad  company,  and  that  property  be- 
came, therefore,  in  equity,  subject  to  the  lien 
of  the  first  mortgage.  Further,  the  mort- 
gage from  Bailou  to  the  Central  Trust  Com- 
pany, of  date  November  29,  1880,  was  really 
a  tripartite  agreement  between  Bailou,  the 
Toledo,  Delphos  and  Burlington  Railroad 
Company  and  the  Central  Trust  Company, 
and  recited  that  the  mortage  to  the  Trust 
Company  was  in  consideration  of  forty  thou- 
sand of  these  terminal  trust  bonds  received 
by  Bailou.  So,  not  only  was  this  purchase 
by  Bailou  made  with  the  funds  of  the  To- 
ledo. Delphos  and  Burlington  Railroad  Com- 
pany, but  he  received  also  forty  thousand 
dollars  of  the  terminal  trust  bonds.  Further 
than  that,  as  we  read  the  record— and  there 
are  seventy  to  eighty  deeds  and  relinquish- 
ments of  right  of  way  contained  in  it — ap- 
parently the  title  to  the  bulk  of  the  right  of 
way  passed  directly  to  the  Toledo,  Delphos 
and  Burlington  Railroad  Company,  and  not 
to  Bailou  nor  to  the  Toledo  and  Grand  Rap- 
ids Railroad  Company,  so  that  we  have  these 
facts  before  us :  First,  the  title  to  the  larger 
portion  of  the  terminal  facilities  passed  di- 
.  rectly  to  the  mortgagor,  the  Toledo,  Delphos 
and  Burlington  Railroad  Company.  Second, 
all  that  part  whose  title  was  taken  in  the 
name  of  Bailou  was  paid  for  by  the  funds  of 
the  Toledo,  Delphos  and  Burlington  Railroad 
Company,  and  therefore  it  had  the  full 
equitable  title,  and  he  had  only  the  naked 
legal  title  in  trust  for  its  benefit.  '  Tliird, 
the  incumbrance  which  he  placed  upon  it  in 
the  tripartite  agreement  was  not  security  for 
an  independent  lien,  but  simply  additional 

IS]  security  for  the  terminal  trust  bonds  issued 
by  the  Toledo,  Delphos  and  Burlington  Rail- 
road Company.  Fourth,  the  mortgage  given 
by  the  Toledo  and  Grand  Rapids  Railroad 
Company,  which  was  generally  of  its  right 
of  way  and  terminal  facilities,  was  not  to 
secure  an  independent  debt,  but  the  already 
issued  terminal  trust  bonds  of  the  Toledo, 
Delphos  and  Burlington  Railroad  Company. 
Fifth,  all  the  indebtedness  of  the  Toledo  and 
Grand   Rapids   Railroad   Company  was   as- 
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sumed  and  paid  by  the  Toledo,  Delphos  and 
Burlington  Railroad  Company,  as  a  consid- 
eration of  the  appropriation  by  the  latter  of 
all  the  franchises  ana  property  of  the  former. 
Whatever,  therefore,  may  be  said  as  to  the 
scheme  and  plan  of  the  parties  who  in  the 
spring  of  1880  were  in  control  of  the  Toledo^ 
Delphos  and  Burlington  Railroad  Company, 
the  fact  remains  undisputed  that  its  mortgage 
of  January  17,  1880,  covered,  in  terms,  all 
subsequently  acauired  terminal  facilities  in 
the  City  of  Toleao ;  that  purchasers  of  bonds 
secured  thereby  were  invited  to  invest,  on 
the  strength  oi  representations  by  the  com- 
pany that  it  covered  the  terminal  facilities; 
that  the  title  to  the  larger  portion  of  these 
terminal  facilities  passed  directly  and  unin- 
cumbered by  anyone  to  the  Toleao,  Delphos 
and  Burlington  Railroad  Company;  that  as 
to  those  portions  whose  title  passed  to  Bailou 
and  the  Toledo  and  Grand  Rapids  Railroad 
Company,  the  purchase  price  was  paid  by 
the  Toledo,  Delphos  and  Burlington  Rail- 
road Company ;  and  that  the  mortgages 
which  they  respectively  executed  to  the  Cen- 
tral Trust  Company  were  not  given  to  secure 
independent  debts,  but  simply  as  collateral 
to  the  terminal  trust  bonds. 

We  do  not  question  the  proposition  in- 
voked by  counsel  for  appellant,  that  a  mort- 
gage with  an  **  after-acquired  property* 
clause  creates  a  lien  upon  property  subse- 
quently acquired  only  when  it  is  acquired, 
and  in  the  condition  in  which  it  is  acquired, 
and  subject  to  all  existing  liens;  nor  the 
other  proposition,  that  the  ownership  by  one 
corporation  of  the  stock  of  another  will  not 
of  Itself  prevent  the  creation  of  a  new  and 
independent  lien  upon  the  property  of  the 
latter,  as  adjudged  in  the  case  ox  Wwiamton 
V.  Neva  Jeney  8.  B.  Oo,,  28  N.  J.  Eq.  278, 
29  N.  J.  £q.  316.  Yet  we  think  those  prop- 
ositinos  are  not  decisive  of  the  case  hers 
presented.  The  mortgagor  in  the  two  mort- 
gages of  January  ana  June,  1880,  held  the 
legal  title  to  a  large  porcion  of  the  terminal 
facilities,  and  was  tne  equitable  owner  of 
substantially  the  rest.  Its  first  mortgage, 
its  expressed  purpose,  was  a  lien  upon  those 
terminal  facilities.  No  lien  was  ever  placed 
by  the  holders  of  the  legal  title  on  that  por- 
tion of  the  right  of  way  and  terminal  facili- 
ties which  did  not  stand  in  the  name  of  the 
Toledo,  Delphos  and  Burlington  Railroad 
Company,  to  secure  any  new  and  independ- 
ent obligation.  These  collateral  and  subse- 
quent mortgages  were  in  terms  only  to 
strengthen  the  security  already  given  by  the 
terminal  trust  mortgage.  If  they  had  never 
been  executed,  can  there  be  a  doubt  that  on 
a  foreclosure  the  trustee  in  either  the  mort- 
gage of  January  17,  1880,  or  the  terminal 
trust  mortgage,  could  have  subjected  to  its 
lien  all  property  in  fact  a  part  of  the  right 
of  way  and  terminal  facilities,  whether  the 
title  of  the  company  thereto  was  either  legal 
or  equitable?  They  therefore  only  put 
into  writing  that  which  was  already  and  in 
equity  the  obligations  resting  on  the  prop- 
erty. So,  whatever  may  have  oeen  the  secret 
tliought  and  scheme  of  the  parties  controll- 
ing tlie  management  of  these  railroad  com- 
panies, we  are  of  opinion  that  the  various 
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properties  Included  in  the  right  of  way  and 
terminal  facilities  became  in  fact  subjected 
to  the  lien  of  the  two  mortgages  of  January 
and  June,  1880,  executed  by  the  Toledo, 
Delphos  and  Burlington  Railroad  Company. 
At  least,  that  is  true  of  all  properties  whose 
title  passed  to  the  Toledo,  Delphos  and  Bur- 
lington Railroad  Company.  Certain  prop- 
erties whose  title  did  not  thus  pass  were  by 
the  decree  exempted  from  the  operation  of 
this  lien. 

We  think  there  was  no  error  in  the  ruling 
of  the  Circuit  Court,  and  its  deetne  is  affirmed. 


525]   WILLIAM    CRESSET     et    ai^,    AppU., 

HERMANN   METER  bt  au 
(See  8.  a  Beporter*B  e<L  SBMEBS). 


ers  of  Louisiana  was  a  banking  cori>oratio» 
establishment  by  an  Act  of  the  Legislaturs 
of  that  State  of  date  March  16,  1827,  as 
amended  by  an  Act  dated  February  19.  1828. 
The  capital,  as  fixed  by  the  first  of  tho6» 
Acts,  was  two  millions  of  dollars,  which 
was  to  be  raised  by  means  of  a  loan  obtained 
by  the  directors  of  the  corporation.  The  Act 
also  provided,  in  section  2.  for  stock  to  th» 
extent  of  five  thousand  shares  of  five  hundred 
dollars  each,  or  a  total  of  two  millions  and 
a  half  of  dollars.  As  security  for  their  sub- 
scriptions to  this  stock,  which  could  be  taken 
only  by  planters  and  was  transferable  only 
to  them,  the  subscribers  were  to  giye  real 
estate  mortgages,  and,  to  obtain  the  capital 
as  named,  for  the  business  of  the  institution, 
the  corporation  was  to  issue  bonds  payable, 
respectiyely,  in  five,  ten  and  fifteen  years. 
The  thought  and  purpose  were  that  the  sub- 
scribers should  not  aavance  any  money,  but 
that  the  consolidation  of  their  credit  in  one 

Laches  and  limitations  in  equity -suit  against  institution  would  enable  it  to  secure  an 
Btate—d^ense  €f  laches,  abundance  of  capital,  and  that  the  profits  of 

that  capital,  used  in  the  btuiking  business, 

L  An  action  by  a  creditor  of  a  State,  not  against  would  be  sufficient  not  only  for  the  expenses 
his  debtor,  but  against  its  debtors,  to  secure  an  of  the  corporation,  but  also  to  discharge  the 
appropriation  of  their  debts  to  it  to  the  satisfao-  liabilities  assumed  by  the  stockholders  by 
Won  of  ito  obligations  to  hlin,  to  in  the  nature  of  a   ^^^^^   mortgages   to   the    institution.      The 

I?w  i.d*^22ainlk  ««h^^^^^  amendment  of  the  Act  of  the  succeeding  year 

other;  and  as  against  snob  a  suit,  lacbes  and  limi-  j^^.^„„^j   4.i,«  *.,4.k^«j«.«  ♦^  vs^.m^^^    4^^^  *^^ 

tations  are  inaoourt  of  equity  sufficient  defenses,  increased  the  authority  to  borrow    from  two 

Such  a  salt,  brought  thlrty-eix  years  after  the  millions  to  two  and  a  half  of  millions  dol- 

settlement  between  the  Stateand  its  debtors,  and  l&ra,  and  the  stock,  from  two  and  a  half  to 

nineteen    yean  after  the  time  fixed  by  that  three  millions  of  dollars.     It  also  provided 

settlement  for  the  last  payment  by  them,  cannot  that  the  State  should  issue  its  bonds  to  the  [U 

be  sustained.  institution  to  the  amount  of    two  millions 

A  Although  a  State  may  enforce  all  obligations  and  a  half  of  dollars :  that  it  should  take  all 

due  to  it,  no  matter  what  period  of  time  may  the  securities  of  the  stock,  with  accompany- 

have  Intervened,  yet  that  right  to  personal  to  the  ing  mortgages,  and  also  receive  a  bonus  of 

sovereign,  and  does  not  pass  to  any  of  its  credit-  Q^e  million  of  dollars  in  stock.    This  scheme 

on;  and  its  intervention  and  appearance  in  a  suit  ^^s  carried  out ;  the  bonds  of  the  State  were 

^iilfJ^2r^!;J!i?S!^i!?oi®i^  issued:  the  stock  was  subscribed,    and  Uie 

s^m^Sbm^^s^^tii^"^^^^      js^rt^'  ^r"^  "'t^^'^Ij:?,^:  '""l 

the  defense  of  laches.  ^^  banking  busincM      The  subscribers  to 

&   InasultbyacreditorofaStatetosubJectdebto  ^«  ^P*^^  ®*^1,P*'^  ""I^Ik^'  ^^^  "?^^^ 

due  to  tt  to  tiie  payment  of  hto  claim,  brought  gjve  their  secured  notes  to  Uie  corporation, 

nineteen  yean  after  the  payment  of  such  debto  The  State  issued  to  the  institution  its  own 

was  due  from  them  to  tt,  the  fact  that  much  llti-  bonds  for  two  and  a  half  millions  of  dollars, 

gation  had  intervened  during  those  years,  and  In  other  words,  the  State  furnished  the  capitil 

that  bankruptcy  proceedings  were  pending,  to  and  secured  itself  by  individual  obligations, 

which  plaintiff  was  not  a  party,  to  no  answer  to  The  first  scries  of  state  bonds  were  paid  ss 

the  defense  of  staleness  of  the  claim.  they  became  due,  but  by  authority  of  the 

[No.  145.]  Act  of  March  81,  1835,  for  the  remainder  new 

Argued  Jan,  IS,  1891.    Decided  March  S,  1891.  bonds  were   issued,  payable   in   1848.    Tlie 

banking  scheme  was  a  failure.     The  bank 

APPEAL  from  a  decree  of  the  Circuit  Court  continued  in  business  until  1842,  when,  oa 

of  the  United  States  for  the  Eastern  Dis-  November  17,  its  charter  was  declared  for- 

trict  of  Louisiana,  dismissing  a  suit  seeking  to  felted  for  insolvency,  at  a  suit  of  the  Stote. 

charge  defendants  for  sums  due  from  them  to  Iq  anticipation  of  this  decree  of  forfeiture, 

the  State  and  to  apply  the  same  upon  a  debt  the  Legislature  of  1843  passed  four  Acta: 

due  from  the  State  to  plaintifiT.    Affirmed.  one,  entitled  "  An  Act  to  Revive  the  Charters 

of  Several  Banks  Located  in  the  City  of  New 

Statement  by  Mr.  Justice  Brewer:  Orleans,  and  for  Other  Purposes."  approved 

The  Consolidated  Association  of  the  Plant-  February  5;   another,  to  amend   this  Act, 

■ approved  March  7 ;  another,  approved  March 

Non.— That  neUhertmenor  Statute  of  lAmUa-  n^  relieving  from  the  rule  requiring  the  re- 

ffons  runs  aoalnst  the  8taU,  see  noU  to  Gibson  v.  inscription  of   mortgages  at  the  date  of  tea 

^A^^^^^^'^^j^MA^M^n^  ^^u^  u.  ^j^^  ^^^  ^^^  registry  the  mortgages  given  by 

*«i^i2^^rL^i^S?l^ S^i2^^.  the  stockholders  to  this  bank:   an<f  fourth, 

jL^^n^SS^^^  oi  March  14,  entitled -An  Act  to  Pt^^^^^^ 

As  to  ef€€t  of  disoMitvoeeurring  after  Statute  of  ^^^  fR^'iH'9?  ^^   Banks"    T^is  last  Act 

I4m(taMoiif  heoiiu  Co  nm,  see  note  to  Harris  v.  Mo-  provided  forfeiture  proceedings  m  the  name 

Ck>vem,  neSlT.  of  Mie  State,  and  for  the  appointment  by  the 
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governor  of  a  board  of  managers  to  wind  up 
Its  affairs.  On  April  5,  1843»  another  Act 
was  passed,  declaring  that  the  assets  of  this 
bank  should  remain  in  the  possession  and 
under  the  exclusive  management  of  the  State 
until  the  final  payment  of  all  bonds  issued 
to  it  by  the  State.  On  April  6,  1847,  an  Act 
was  passed  authorizing  the  managers  of  the 
bank  to  extend  by  indorsements  the  bonds  in 
fovor  of  the  bank  issued  by  the  State  to  six, 
nine,  twelve,  fifteen  and  eighteen  years,  with 
a  privilege  to  each  stockholder  to  discharge 
his  obligation  to  the  bank  and  cancel  his 
subscription  by  surrendering  bonds  of  the 
State  proportionate  to  the  amounts  due  from 
him  by  his  subscription.  It  was  further 
provided  that  the  managers  should  require 
such  annual  or  periodical  payment  by  the 
stockholders  as  would  finally  pay  the  bonds 
due  the  State ;  and  that  the  amount  might  be 
distributed  through  the  succeeding  seventeen 
years.  This  legislation,  so  far  as  any  action 
on  the  part  of  the  bank  was  necessary  to  give 
it  force,  was  accepted.  On  examination,  it 
was  found  that  the  deficiency  of  assets  would 
be  about  $500,000;  and  that  a  contribution 
of  one  hundred  and  two  dollars  per  share, 
payable  in  seventeen  equal  annual  install- 
ments, would  be  sufficient  to  pay  off  these 
bonds,  and  such  an  assessment  was  duly 
ordered. 

This  suit  was  commenced  by  the  filing  of 
a  bill  in  the  circuit  court  of  the  United 
States  on  December  12,  1883,  by  William 
Cressey,  an  alien,  against  the  bank  and  its 
board  of  managers  and  directors ;  and  after- 
wards, by  an  amended  bill,  filed  January  24, 
1884,  agaiast  a  large  number  of  stockholders, 
setting  forth  the  plaintiff  *s  ownership  of  cer- 
tain bonds  issued  by  the  State  under  the  Act 
of  1847,  portions  of  which  had  been  paid, 
and  seeking  to  charge  these  stockholders  for 
the  unpaid  portion  of  the  amounts  due  from 
them  under  the  settlement  of  1847,  above 
referred  to.  Subsequently,  the  State  of 
Louisiana  intervened,  and  was  admitted  as  a 
party  pro  interesse  stto.  On  proofs  and  hear- 
ing, the  defenses  of  the  stockholders  were 
sustained,  and  the  bill  as  to  them  dismissed. 


Meurs.  Walter  E.  Rogers,  Qeorge  A.  King^ 
and  Charles  W.  Hormor  for  appellants. 

Messre,  J.  D.  Rouse  and  Wm,  Grant  for 
appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

One  proposition  alone  requires  notice. 
This  was  an  action  by  a  creditor  of  the  State, 
not  against  his  debtor,  but  against  its  debt- 
ors, to  secure  an  appropriation  of  their  debts 
to  it  to  the  satisfaction  of  its  obligations  to 
him.  It  is  a  proceeding  of  a  garnishee 
nature.  The  appearance  of  the  State,  volun- 
tarily, its  application  to  be  made  a  party  pro 
interesee  mo,  may  avoid  all  questions  as  to 
the  right  of  the  plaintiff  to  maintain  this 
suit.  Conceding  that  such  a  suit  is  proper, 
it  still  remains  in  the  nature  of  a  personal 
action  by  one  individual  against  another. 
As  against  such  a  suit,  laches  and  limitations 
are  in  a  court  of  equity  sufficient  defenses. 
The  settlement,  which  was  practically  be- 
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tween  the  State  and  its  debtors,  was  made  in 
1847.  Thirty-six  years  thereafter  this  bill 
is  filed.  If  the  time  for  full  payment  given 
by  the  settlement  of  1847  is  subtracted,  this 
suit  was  commenced  nineteen  years  after  the 
time  fixed  by  that  settlement  for  the  last 
payment  had  passed.  Limitation  and  laches 
forbid  that  this  suit  should  be  sustained.  It 
may  be  that,  as  against  the  sovereign,  no 
Statutes  of  Limitation  run ;  and  it  may  be 
that,  in  the  courts  of  Louisiana,  the  State 
may  enforce  all  obligations  due  to  it,  no 
matter  what  period  of  time  may  have  inter- 
vened since  they  were  assumed ;  but  tiiat 
right  is  personal  to  the  sovereign;  it  does 
not  pass  to  any  of  its  creditors ;  and  its  in- 
tervention and  appearance  in  a  suit  brought 
by  a  creditor,  as  against  its  debtors,  does  not 
give  to  such  creditor  its  sovereini  exemption 
from  liability  to  the  Statute  of  Limitation 
and  the  defense  of  laches.  Whatever,  there- 
fore, might  be  true  if  the  State  of  Louisiana 
were  suing  in  its  own  courts,  this  suit  must 
be  treated  in  the  federal  courts  as  one  by  an 
individual  against  individuals ;  and,  brought 
nineteen  years  after  by  the  terms  of  settle- 
ment between  the  State  and  its  creditors  the 
last  payment  was  due  from  them  to  it.  must 
be  aa judged  a  stale  claim.  The  decisions  of 
the  Supreme  Court  of  Louisiana  are  in  accord 
with  this  conclusion.  Loumana  FlanterM 
Auo,  V.  Lord,  85  La.  Ann.  488.  That  case 
was  the  counterpart  of  this,  and  the  final 
conclusion  of  that  court  was  against  the  right 
to  maintain  the  action  and  on  the  ground  of 
the  staleness  of  the  claim.  The  fact  that 
much  litigation  had  intervened  during  these 
years,  that  bankruptcy  proceedings  wero 
pending,  avails  nothing  to  Uiis  plaintiff,  who 
was  no  party  thereto. 
The  decree  is  affirmed. 


CASE    MANUFACTURING    OOMPANT.    I*® 

P^ff.  in  Efrr., 
«. 

PETER  H.  SOXMAN  vr  AU 
(Bee  8.  a  Beporter*8  ed.  481-I8B.) 

Eoidenee  that  notes  were  reeeited  as  paymew^ 
finding  by  court—acts  (^  finandai  manager 
hind  company, 

L  Where  the  plaintiff  alleges  that  his  aooeptanoe 
of  the  notes  of  a  Umlted  llabllltF  company  was 
through  aimifltake,  parol  evldenoe  that  delendp 

NoTB.—.^  to  admimUms  or  duiairaiioms  f^  vriii^ 
eipal  and  agent,  %Dhen  evkienetf,— eee  noltis  to  Leeds 
V.  Marine  Ins.  Oo.  of  Alexandria,  4: 20d. 

Am  to  effect  of  odrntoCorw  of  partner,  after  dissohe^ 
turn,  on  hU  coportfMn,— see  note  to  Thompson  t. 
Bowman,  18:  786. 

As  to  declarations  of  vendor  of  ehattOs;  odmfMfMl- 
ity  against  vendee,— eee  note  to  Jones  v.  Simpson, 
»:742. 

Am  to  parol  evidence  astobiU  or  note;  admissQiis 
for  wfuU  purpose*,— see  noCs  to  Bank  of  United 
States  V.  Dunn,  8: 818. 

As  to  parol  evidence  of  previous  negoUaiilons^uhem 
admissible  to  affect  a  written  controet,— see  note  to 
anion  Mot  L.  Ins.  Oow  ▼•  Mowiy,  Ut  94 
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SuFEKKB  Coubt  civ  thx  Uxttbd  Bt^tu.  Oct  Tkrm, 

r  other  modem 

_. In  tblaoountrr 

jiven  tor  the  purobaMi  onto!  which  tbe  debt  usinjt  the  same  OTadesoI  wheat  and  an  muItv 
«^,  ta  KlmtaHble  to  riiow  that  the  nibeequBnt  lent  line  of  maclinery.    Weagree  tobeTwpoI»- 
'°~''f  iSTo^dS^L  ■■        ""                   '°~°'  '•'■"'  '«'  "°?  damageirloBsby  fireorotherVSa 
.  "'!L^       11.   .-I  1  r.  >»  11.   „  _.  _i.t     .    t  _  to  *»i<i  macntnes  after  they  reach  us,  and  agree 
1.   Where  the  B^al  HhT  the  ooDrt  without  ft  ]ur7.  to  mate  no  claime  for  damaires  on  kccouM  of 
and  there  to  OTidanoo  whloh  properly  iiutalaa  a  ^,    "L"J^,„  rltw...«i„!,  ..^  ~,-^  .^i 
IlQdlnir  of  the  oourt.  thl.  court  ^  aeoept  the  <*«  ?K,'°f''J^°*  "  fi*"'"?,"''  "i'^iP^L  .     i 
analog  a>  oonQliiilva.and  will  InqiUw  no  further        '  The  ""e  }<>  ■»*<*  machines  sball  remain  In 
Into  tbe  MWlmouF  than  It  would  In  tbe  owe  of  a  "Dd  not  pass  'roni  Jou  """1  the  same  are  paid 
rerdlot  bf  a  lurr.  'or,  and  until  all  the  uoteaalna  therefor  are    | 
a.    Where  one  Is  flnanolal  manager  of  ft  oompanr,  fully  paid;  and  in  default  orpayment  as  above 
hla  ftau  bind  the  oompftn;,  and  It  cannot  repudl-  agreed,  you  or  your  agent  niay  take  pcnsession 
■te  Ita  UablUtr  therefor,  b;  ibowins  that  he  In  oi  and   remove  aold   roacbines  without  legal 
teot  bad  DO  anthorltr.  ptoceaa. 

[No.  IBO.]  "Lafrobe  MiHipgCo. 

"D.  J.  Soxmao,  Treai. 

«»!,  lo  review  .  ludpnecHor  drtend.nUl»  -    ?  SS    ^^   »  I^'f  P.   ^i..?^" 

an  action  to  recover  the  value  of  macluDery.  Westmoreland.  State  of  Peiinaylvan.^ 

j*IlX»Xv                                          uj«-u.uDij.  "We  accept  the  above  orderupoD  the  condl. 

^pivmea.  ^1^^^^  named,  and  herelw  mate  tbe  Bttaranff 

8l.ten,enlby».  AoMeaBr.w.r,  fJSr'ir.'nllK"'     ■''°'°~'°'"''        ' 

:-„  .."nrtSN^hi^^Tce^^ia-isi" '2s.=S-- '  "^ 

proved  on  the  11th  of  December,  which  order.  On  the  30ih  of  October,  1684,  the  machineiT 

omitting  immaterial  mattera,  was,  with  the  ac-  harlog  all  been  furniahednnd  Uie  mill  ataried, 

oeptance,  as  followsi  a  settlement  waa  made  by  the  purchaaera  with 

,,,«         jj     „  ,  the  same  agent  of   plaintiff,  Davis,  who  had 

^'•1       xTki.  f .n^^^Xlh™ 1,1  ^    _  negaialedtho  sale  In  the  first  instance.     Hav- 

iDia  form  to  be  nsed  where  machines  are  .  °  i     j u ,i .  j„ii ,  .■ \. 

1 1  • t 1 ■!!  I.  a  _ V  _  inB alreadv  paid  ooetbousand  dollara,  acheck 

Ssfiw'?,br,°.^iV'n?t  'do^w'"  e  Js    ""<£ .r.''r.i:?trKS;or 

w I ...5 /->„      Ei;ii   . .1.-.   „»  .1.  two  nolcs,  one  for  two  Inousand  aoi- 

bla'Shlrsir.^p.SUfot^.ib.'S       Lr''z.T.°.''Th'^'.°o"t'..'',°"~i 

Manufacturing  Co.  and  one  for  the  salesoiau.  ,h   ,2.  n™  ^f  .».„   t  .,ii)t  wnilnT 

Fill  up  blaukf  ™refnlly.     Thia  co.tr.ct  to  te  \i? V/re™  ai^.^'-P^'^^So^n^ 

binding  only  when  aigned  by  the  Case  Manu-  p   R«l   R«-'?  "™wi^h  the  s^l  hMr] 

;S^fi,fc;i,-.'.S  ^1   ".P*,      ager  of  the  .Iain  Sftb.  Company.     0,,m^^- 

ply  the  necessary  power  and  appliances  and  ^^^  '"  '  ^^  toisjeiier. 
Other  machlDery  required  to  obtain  the  best  re-  "Columbue,  Ohio,  October29, 1884.  I 
BuUs,  uEing  proper  diligence  in  placing  and  "Latrobe  Milling  CompHny,  Latrobe,  Pl 
starling  the  aame.  After  starting  them  weare  "Dear  Sir:  Mr.  Davis  "has  handed  us  yoin 
to  have  thirty  days'  running  time  in  which  to  settlement,  which  is  all  satisfactory,  nllh  Iha 
test  them,  when,  If  found  up  to  your  gunran-  exception  that  the  notes  are  not  properlv  signed, 
tec,  we  will  settle  for  the  sameby  payiiig  2,040  Tlicy  are  only  signed  by  the  president  and 
dollsrs  cash,  2,000  dollars  by  note  due  18  secrelair.  They  sbould  be  signed  'The  La- 
months  after  accepting  of  tbe  machinery,  and  trobe  Alilling  Company.  Limited,'  by  P.  E. 
4,000  dollars  by  note  due  IS  mouths,  at  6  per  Soxman,  president,  and  H.  C.  Best.  Becretaiy, 
cent  Interest  and  your  seal  attached.  If  you  are  willing  to 
"  You  to  guarantee  that,  with  necessary  pow-  put  them  in  proper  shape  we  will  send  you  tbe 
er  and  proper  management,  the  machines  shall  notes  with  new  ones  filled  out  for  jou  to  sin 
have  capacity  for  From  100  to  HO  barrels  of  and  return;  otherwise  your  settlemeut  i>  very 
flour  in  twenty  four  hours;  that  they  shall  per-  salisractory,  and  we  are  glad  to  place  yon 
form  the  work  they  are  intended  to  do  as  well  among  our  long  list  of  friends.  WeareoUiged 
H  any  machines  now  In  use  for  tbe  same  pur-  to  you  for  your  good  letter,  as  well  as  yoni 
poae,  and  tbe  results  to  be  equal  to  thoae  ob-  aettlement,  and  we  shall  endeavor  to  use  it 
lOtO  1S8  C.  8. 
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when  it  will  do  us  all  good.    According  to  the  of  this  limited-liability  company.    Mr.WatigoD, 

the  laws  of  your  State  a  corporatioo  is  only  the  president  of  the  plaintiff  corporation,  died 

liable  to  the  extent  of  the  property  they  hold,  in  the  winter  of  1884-85.    Thereafter,  John  F. 

there  being  no  individual  responsibility  outside  Oglevee  became  its  secretary  and  treasurer  and 

of  the  property,  and,  believing  that  you  are  general  manager  of  its  affairs.    The  first  note 

willing  to  do  what  is  just  and  right,  we  will  not  being  ptdd  when  due,  in  the  fall  of  1885, 

ask  you  to  assign  your  insurance  policies  to  us.  Oglevee  visited  Latrobe  to  look  after  its  pay- 

The  notes  run  for  a  long  time,  and  there  being  ment.     Subsequently,  examining  the  records    [43C 

no  other  security  on  them  we  ask  you  to  do  in  the  county-seat  of  Westmoreland  County,  in 

this  for  us.    Should  your  mill  bum,  as  it  is  which  Latrobe  lies,  he  found  judgments  against 

liable  to  do,  then  it  would  be  optional  with  you  the  milling  company  and  mortgages  upon  its 

whether  you  pay  us  or  not.    You  will  recognize  property.    Shortly  after  this  discovery  he  re- 

that  this  is  business,  and,  while  we  have  all  the  turned  to  Columbus,  and  thereupon  the  plaintiff 

confidence  in  you  and  have  very  flattering  re-  Company  returned  the  two  notes  which  it  bad 

ports  about  you,  at  the  same  time  you  will  received,  alleging  that  thev  did  not  conform 

understand  that  it  is  the  business  way  of  doing,  to  the  contract,  and  demanded  payment  of  tho 

and  we  have  no  doubt  but  what  you  will  be  first  note,  two  thousand  dollars  and  interest, 

willing  to  grant  our  request.  and,  in  lieu  of  the  second,  a  new  note  executed 

"Awaiting  your  early  reply  and,  with  best  by  the  Latrobe  Milling  Company,  and  not  by 

wishes,  we  are,  etc.,  yours  trufv,  the  limited-liability  company.    The  defendants 

"The  Case  Manufacturing  Co.,  refused  to  comply  with  this  demand,  and  re- 

*'By  Shough."  turned  the  notes  to  the  plaintiff.    Thereafter 

this  suit  was  brought.    To  this  suit  the  de- 

Subsequently,  the  milling  company  sent  the  feodants  pleaded  that  it  was  understood  at  the 

following  letter:  time  of  the  original  contract  that  they  were  to 

"Latrobe,  Pa.,  December  2,  1884.  organize  a  corporation  with  limited  liability, 

"Case  Manufacturing  Company.  and  that  iU  notes  were  to  be  the  notes  to  be 

"Dear  Sir:    Inclosed  find  notes  corrected  as  given  for  deferred  payments.    Secondly,  that 

requested;  also,  the  insurance  policy  for  $6,000,  aj^er  the  organization,  and  after  the  delivery  of 

which  you  will  return  tome;  will  oleiise  par-  the  machinery,  the  plamtifr,  with  knowledge  of 

don,  as  secretary  has  been  on  the  road  and  is  the  facts,  acccepted  the  notes  In  full  payment 

not  at  home  yet,  and  I  thouurht  it  my  duty,  a°d  satisfaction  of  the  debt.    When  the  case 

after  getUng  his  signature,  to  send  to  you.    The  <»me  on  for  trial,  a  jury  wm  waired.    Find: 

mm  &  running  right  along,  only  we  have  a  >ngs  of  fact  were  made,  and  a  Judgment  en- 

hard  time  to  compete  wiUi  Mr.  Chambers,  tered  thereon  in  favor  of  defendants,  to  review 

across  the  way,  as  be  has  reduced  the  price  to  which  these   proceedings  in  error  have  been 

nothing,  viz.,  $4.26  per  barrel  of  flour,  but  the  brought  to  this  court. 

race  belongs  to  the  one  who  has  the  most  sand  ,,         ^,         ^    ,«           «       ^  «» 

to  stand  up  to  it  Mestrs.  Chaa.  E.  Burr*  Jas.  S.  Moor^ 

"Tours  respectfully  head  and  Jama  Watson^  for  plaintiff  in  error: 

"Latrobe  Milling  Go.  Parol  evidence  of  a  contemporaneous  verbal 

"D.  J.  S."                 *'  understanding  is  inadmissible  to  vary  or  con- 
tradict a  written  contract. 

To  which  letter  the  plaintiff  returned  this  Howard  v.  Thomas,  12  Ohio  St.  201;  Martin 

reply:  V.  Beron»,  67  Pa.  468;  Angpaeh  v.  Bast,^2  Pa. 

..r.  1      K  -  rkii^  i\,.^^\^^A  iQQvi  856;  Barnhart  T,  i?»Vf(f^,  29  Pa.  96;  Haekerr. 

.'j.fr^^xuu^l%^^^^^  -Z^«'^^^  Oii  ^/.  Co.  78  Pa.  98;  Bait  v.  F^r»t 

"I^lrobe  Milling  Company^trobe  Pa.  ^  ^  ^^  ^^  Mhland,  101  U.  8.  98  (25:  794); 

"Dear  Sirs:    We  are  in  receipt  of  the  notes,  ^^^^  j^^^f  ^   j^^  ^  ^   ^          \^  U.  8 

wbchareall  O  K;'alsotheinsuran^policies  644(24:674);  Dmqht^.  Pomeroy!vtVLfm.f^ 

which  we  wiU  have  ^^^ jransfer  made  on  a^^^^^  Equitable  remedies  are  notiSministered  in 

returned  to  vou  to  be  signed,  and  have  your  thefederal  courts  of  law. 

agent  there  fndorse  the  f  «°f  ^f r-    ^j^M^  Jories  v.  McMasl^s.  61  U.  S.  20  How.  9  (16: 

CThambers  is  selUng  flour  there  surely  is  a  loss  ^y  ^^^^^  ^  Buttirworth.  52  U.  S.  11  How. 

in  it.  and  we  hope  it  won't  take  him  long  to  see  gag  n  o .  qkq) 

his  folly  and  restore  the  price,  so  that  you  can  p;^^j  ^^^-^^^  ^jU  „^^  ^  ^^^i^^  ^  ^,^ 

"Yw^  tt^r^  °^^°^^*  *^^  ^'  diminish,  vary  or  contradict  a  written 

"""^    "i;The  Case  Manufacturing  Co.  *^Si^n«^   t.    McCalmont.  8  Penr.  A 

..T>  o      A  .nTJf  r>r«ntVf^r  fl,in«,  n«.  m.tt.r.  W.  122;  Tsylor,  Ev.  §  1182;  1  Greenl.  Ev.  ^  276. 

"P.  8.-Accept  thanks  for  flxhig  our  matters  .j^^  ^^^^  contract  which  the  evidence  was 

up  in  proper  sbape.  offered  to  prove  was  so  far  out  of  the  ordinary 

At  the  time  the  original  order  was  signed  no  transactions  of  sale  that  the  defendants  were 

corporation  defendant   existed.    The   parties  chargeable  with  the  knowledge  that  Davis  had 

were  contemplatinir  the  formation  of  a  corpoia-  no  power  to  make  it. 

tion  or  association,"  and  on  May  5,  1884.  they  Story,  Agency  (8th  ed.)  §  60,  and  note  6, 

did  form,  under  authority  of  the  general  laws  The  conversations  were  therefore  inadmissl- 

of  the  State  of  Pennsylvania,  an  association  ble  to  charge  the  company,  and  should  have 

known  under  the  name  "Latrobe  Milling  Com-  been  excluded. 

pany.  Limited,"  by  which  the  liability  of  the  WaUh  v.  Hartford  F.  Ins,  Co.  78  N.  Y.  5; 

parties  interested  in  the  new  association  was  Olark  v.  Metropolitan  Bank,  8  Duer,  241,  248; 

limited  to  the  amount  of  the  capital  stock,  and  Barnard  v.  Wheeler,  24  Me.   412;   Beteees  v. 

the  notes  given  in  the  settlement  were  the  notes  Manhattan  Ins.  Go.  86  N.  J.  L.  866;  BtainevY, 

1S8  IJ.  S.  1021 
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Tyien,  8  Hill,  279;  New  York  L.  Im.  Co,  ▼. 
FUteher,  117  U.  8.  519  (29:  934). 

If  the  debtor  gives  his  own  note  for  a  debt, 
it  will  not  be  an  absolute  payment  unless  it  is 
taken  as  such  by  the  agreement  of  the  par- 
tics 

Randolph,  Ck>m.  Paper,  §§  1509, 1584,  1546; 
Story,  Prom.  Notes,  ^  1(>4,  note  i,  and  cases 
cited;  The  Kimball,  70  U.  8. 8  Wall.  45  (18: 58); 
Downey  t.  Ricks,  55  U.  8.  14  How.  240  (14: 
404);  Blby  v.  Hoopes,  1  Pennvpacker,  175;  Me- 
Intyre  v.  Kennedy,  29  Pa.  448;  League  v.  War- 
ing, 85  Pa.  244;  JHerrick  v.  Boury,  4  Ohio  8t. 
60;  Duron  ▼.  Eoldroyd,  7  El.  &  BL  903. 

The  intention  to  make  a  note  a  satisfaction 
of  the  original  note  or  debt  must  not  be  left  to 
mere  inference,  but  must  be  clearly  proved. 

Meurg,  W.  H.  Young,  J,  A.  Marmand  and 
Paul  EL  Gaither  for  defendants  in  error. 

Mr,  Juttiee  Brewer  delivered  the  opinion 
of  the  court: 

The  first  question  is  as  to  the  admission  of 
the  testimoxiv  of  H.  C.  Best,  a  witness  for  and 
one  of  the  oefendants,  as  to  conversations  be- 
tween them  and  the  plaintiff's  agent,  Davis,  at 
the  time  the  original  contract  was  signed.  The 
scope  of  this  testimony  was  substantially  that 
they  proposed  to  organize  a  corporation,  with 
limited  liability;  that  the  purchase  was  to  be 
made  in  the  interest  of  such  corporation,  and 
that  its  obligations  were  to  be  given  for  the 
deferred  payments.  The  contention  is  that  this 
testimony  varied  the  original  contract,  and  was 
therefore  inadmissible. 

The  first  and  obvious  reply  is  that  it  makes 
against  the  contention  of  plaintiff  that  its  ac- 
ceptance of  the  notes  of  the  limited-liability 
company  was  through  a  misunderstanding. 
Whatever  obligations  may  have  been  assum^ 
by  the  original  contract,  the  fact  that  the 
plaintiff  knew  that  the  contemplation  of  the 
purchasing  parties  was  a  limited-liability  com- 
pany, and  that  on  the  delivery  of  the  machin- 
ery it  accepted  the  notes  of  sudi  company,  is 
evidence  strong,  if  not  convincing,  that  its 
acceptance  of  such  notes  was  not  through  a 
mistake,  but  from  a  recognition  of  the  under- 
standing between  the  parnes  at  the  time  of  the 
original  contract.  How  can  the  plaintiff,  know- 
ing that  the  expressed  understanding  of  the 
purchasers  at  the  time  of  the  original  contract 
was  the  creation  of  a  limited -liability  com- 
pany, and  the  giving  of  its  notes  in  satisfaction 
of  the  deferred  payments,  now  be  permitted  to 
say  that  the  written  contract  spoke  of  no  such 
limited-liability  company,  and  that  it  took  the 
notes  of  such  a  companythrough  misunder- 
standing and  mistake?  Whatever  other  sig- 
nificance and  value  such  testimony  may  have, 
it  is  certainly  significant  and  competent  upon 
the  question  whether  the  acceptance  of  the 
notes  of  this  limited-liability  company  was 
intentional  or  through  mistake. 

Further  than  Uiat,  the  original  contract  upon 
its  face  suggested  corporate  rather  than  per- 
sonal liability.  The  signatures  were  "  Latrobe 
Millhig  Company.  P.  H.  8ox  roan,  Pres't.  H. 
G.  Best,  8ec'y.  D.  J.  8oxman,  Treas."  While 
if  there  were  no  corporation  such  signatures 
might  impose  personal  liability,  yet  the  purport 
and  notice  of  such  signatures  was  corporate  and 
not  individual  Uabilltj.    When  to  that  is  added 


the  knowledge  of  the  plaintiff  as  to  the  charM> 
ter  of  the  proposed  corporation,  and  its  accept* 
ance  of  the  notes  of  the  corporation  in  fsd 
organized,  can  it  be  doubted  that  the  plaiotilT 
knew  the  rignificance  of  these  signatures,  or 
that  it  was  knowingly  dealing  with  a  ooDtem- 
platcd  corporation,  and  knowingly  accepted 
the  notes  of  such  corporation  as  a  fulfiUmeot 
of  all  the  contract  obligations  assumed  by  thii 
instrument?  The  idea  that  the  plaintiff  8op> 
posed  it  was  dealing  with  individuals,  and  l** 
contemplated  personal  liability,  is  also  d^s- 
tived  by  the  letter  of  October  29,  1884,  which 
shows  that  it  understood  that  it  was  dealinr 
with  a  corporation,  and  that,  by  the  laws  of 
Pennsylvania,  corporate  liability  extended  not 
beyond  the  assets  of  the  corporation  and  cast 
no'  burden  upon  the  individual  stockholders. 
The  parol  testimony  thus  admitted  was  not  to 
contradict  the  language  of  the  written  contract, 
but  to  explain  any  doubt  as  to  its  meaniog. 
and  to  fortify  the  claim  of  the  defendants 
that  the  subsequent  acceptance  of  the  notes  of 
the  limited-liability  company  was  no  departure 
from  the  thought  of  the  original  contract,  but 
a  well-understood  and  intentional  recognition 
of  its  real  meaning.  We  see  no  error  in  ths 
admission  of  this  testimony. 

The  second  and  third  assignments  of  error 
may  be  considered  together.  T'hey  present  the 
proposition  that  the  court  erred  in  finding  that 
the  notes  of  the  limited-liability  company  of 
October  20,  1884,  were  accepted  aa  payment 
and  satisfaction  of  the  original  liability  under 
the  contract  Here  we  face  the  proposition 
that  we  are  not  triers  of  fact.  And  u  there 
were  evidence  upon  which  such  a  finding  might 
properly  rest,  we  should  accqpt  the  finding  as 
conclusive  and  inouire  no  further  into  the 
testimony  than  we  snould  into  its  sufficiency  to 
sustain  the  verdict  of  a  Jury.  Surely  the  facts 
that  we  have  already  referred  to,  the  corre- 
spondence between  the  parties,  are  some,  if  not 
satisfactory  and  conclusive,  evidence  that  these 
notes  were  accepted  as  closing  out  the  original 
contract.  The  conduct  of  the  plaintiff  tends 
to  support  this  view.  It  took  the  check  of  the 
limited-liability  company  for  one  thousand  dol- 
lars and  received  from  it  certain  notes;  and 
then,  stating  that  it  was  aware  that  do  liability 
attached  beyond  the  amount  of  the  property  of 
the  corporation,  it  requested  and  received  a 
change  of  notes  into  the  supposed  proper  form 
of  olnigations  of  the  limited-liability  company, 
and  also  insurance  policies  on  the  property, 
and  then,  using  one  of  these  notes  by  way  of 
discount,  treatea  the  matter  as  closed  for  more 
than  a  year.  Supposing  this  first  note  dis- 
counted by  the  plaintiff  had  been  paid  by  the 
milling  company,  could  the  plaintiff  then  be 
heard  to  say  that  these  notes  were  not  received  ^ 
in  payment?  While  in  fact  it  was  not  paid,  I*' 
yet  the  plaintiff  treated  it  as  its  property  and 
negotiated  it  Can  it  now  be  heard  to  say  that 
such  note  was  simply  evidence  of  the  amount 
due,  when  it  received  and  used  it  aa  its  prop- 
erty? It  is  unnecessary  to  aflBrm  that  these 
matters  show  conclusively  that  the  obligations 
assumed  by  the  original  contract  were  satisfied 
and  discharged  by  the  settlement  and  notes  of 
October,  1884.  It  is  enough  to  atflrm  thai 
there  is  in  these  matters  testimony  from  which 
such  a  conclusion  might  be  dntwn;  and  theie- 
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(ore  the  flndJngs  of   the   trial   court  In  this  IM  roea  not  oover^a  by  the  flirt  Uen  ouDot  b* 

napect  cannot  by  this  couri  be  ignored,  oon«iaerea  u  KivloeaU)  the  holden  of  bondi  m- 

The  rourth  aiaeestioD  ot  error  Is  that  not-  cured  by  th«t  lien. 
wilh5l*ndini[theacl»of  Mr.  SbouRh  mayhave  '■    BeourltrholdBw  iraoot  U«me,e1tlierln  Imwor 
•pparently  been  guch  as  to  bind  the  Corapany  '"  •Qultr.  for  tba  expeniei  Inomred  by  their 
plaintffr.  he  had  in  fact  no  authority  to  bind  f"^ ''l.'*'^""  ■""  f""L'  t'*™'.''""^*. 
SieCompa^byauchaota.     Itisaufflclentlo  '^^^^^^  ^^^^i^  ^^^^ 
■ay,  in   respect  to  llita  matter,  thai  hia  own  JuohrMult.^^^                                 m/wmyiMa 
teatimony,  corroborated  by  that  of  other  mem-  rf^^^  j53  i 
beta  of  the  Company,  ia  that  during  the  dalea  Argtud  Jan.  fl.  lS31.'  Dtikdtd MarA  a,  1891. 
-of  thew  traneacttona  he  waa  aciing  aa  its  finan- 
cial manager,  and  therefore  it  cannot  now  a  PPEAL  from  a  decree  of  the  Circuit  Court 
repudiate  iifl  liability  tor  hla  actiona.  il    o(  th^  United  States  for  the  Boutbera  Dl* 

These   are  the  only  erroia  aUeyed,  and  In  irfct  of  Illinoia.  that  the  sum  of  17,630,  al- 
them  we  aee  nothing  to  justify  us  to  disturbing  lowed  the  fniersenor,  Bluford  Wilson,  Is  a  lien 
the  rulings  of  the  tnal  court     TfiejvdgTruntu  upon  the  proceeds  of  aole  ot  the  mortgafted 
tlurifoTt  n^inntd,  premiaea  superior  to  thedeedaol  trust,  and  that 
the  Louisville,  Bvansvlile  and  St.  Louis  Rail- 
road Company  shall  pay  said  sum  to  him  with 

■110UI8VILLB.  EVAN8VILL11  AND  8x.  ';sv^^^t.j-zf,i:tsi::r.ts 


■HT  TTTf/iRTi'  wiTiinw  Statement  hj  Mr.  Jutliet  Brawart 

BLUFORD  W1L80N.  q^  ^  80th  d»J  of  December,  1884.  Iwao 

T.  Burr  filed  in  the  Circuit  Court  of  (bo 
United  State*  for  the   Southern  District  of   l^<^ 
,   Illinois   his   bill   of*  complaint  against  tha 
,  Louisville,  Evansville  and  Bc.  Louli  Rail- 


iBee  B.  a  Beporterf  ed.  GOl-eOO;) 


—iguality  in  teeurity—mtiea' ^  eoMottl.  way  Company;  the  Mercantile  Trust  Com- 

Vihcn  lienhaltUTt  not  iioifa  /(/r^-liabUityfor  V^l  «'  New   York,  trustee ;  Noble  C.  But- 

tmtnttt  '^''i  truBtee,  and  Robert  A.    Watta.  trustw. 

The  bill  set  forth  the  fact  that  the  complain- 

1.  A  decree,  upon  an  mterrenlnr  petition  lu  a  ant  was  a  Judgment  creditor  ot  the  railway 
forecloauresult  Bsainst  a  tallroadDDmpaay,  ad-  company,  ana  the  others,  truatees  In  deeda 
iDdBlng  that  thamim  of  r.UO  laaUen  on  the  of  trust  given  by  the  company.  Subae- 
proceeds  ol  the  sale  of  the  mortjayed  premisea,  quently,  a  cross-bill  waa  died  oy  two  of  tha 
■ndihattheoorpomtioDorgaalredbythepartita  trustecB.  The  original  bill  prayed  the  ap- 
whopurehuffidatKld  nle  pay  that  lum  to  the  pointment  of  a  receiver,  and  on  the  Bd  dar 
™,","^''  k'  ".7^"*  "*  ™"T^  marbe  ap.  „,  January.  188d,  George  F.  Evans  was  ap- 
pealed from  by  «Id  new  corporation.  [„j^  rkeiver  and  took  poaaeaaion  of  t&» 

S.   Theterm-irageBor  oinploy6»,"inanorderre-  railway  property.     In  the  Older  ot  appoint- 

qulrlngareoeivMcrfaraUroadoompanytopay  nient  was  this  provision :     -  It  la  f urfiier  or- 

Z^^l^'^^Zt^Trl^^T^f  ^^^'  ^dJudgeS  and  decreed  that  t!te  aald 

otcounBBiempioyedtorBpooialpurpoaet  receiver,  out  of  the   income  that  shall  coma 

*-,^^^"^   Z^  ""^  f?"  "*^  "'"'*  fnto  his  hands  from  the  operation  of  Ibe  ntd 

it  to i^egedcom«  within  KiorderrequWngl^m  railway  or  otberwlae,  do  proceed  to   pay  all 

'  P*'":  --.  ^''.  .^."-""'■hl  "-^^^.t  tl  Just  clilm.  and.  accounts,  ^or  labor.  mL'rlal._ 


wuuit  Mto  the  Uabtllty  of  the  property  lor  the  '"'*  ?,  1     i_     .    m     _        j-  ■ 

elalm,  the  oourt  ta  not  (opecloaed  by  tt«  Older,  *»PPl'ej.    "lariw   Of  offl^rt    and    wage*   ol 

but  may  deiermiae  the  extent  of  Uablljiy  of  the  employ§s  that  may  have  been  earned  or  fur- 

propertyH)iuohola]m,andwhatltarirhtiofpri-  nlshed  nlthiu   six   months  prior  to  January 

ot1tyat«.  1,  188a,  and  all  taiea."    The  outcome  of  tha 

4,   A  party  who  takes  tha  beneflt  of  iBrvloei  per-  litigation   waa  the  sale  of  the   road  under  ■ 

formed  by  oounsel,  by  which  money*  were  se-  <lecree  of  foreclosure   of  the   deeds  of  tnut. 

cured  and  paid  to  a  reoHveT,  ought  to  pay  for  This  decree   waa  entered  April  28,  1886.     A 

auoh  lerTlcea;  and  equity  mayproperly  deoree  Bimilar  decrea   ot  sale   waa  entered   in   tba 

p«ymeut  thcreTor.  Circuit  Court  of  the   United   States  for  tha 

■.   They  who  are  compelled  to  set  third  portla  Into  District   ot  Indiana,  in   which   court,    alao, 

aaequallty  with  themaelvea  In  the  matter  otase-  torecloeure   proceedings   were  had,  the  road 

euTlty  ought  nottalwaompelled  topay  counsel  extending  through   both   diatricta.     On   tbe 

whobrougntaboutsuohequamy.  »li  of  June,  1886,  the   property  waa  sold  la 

«,   Servlcea  rendered  at  the  imtance  of  a  ranraad  ot>edience  to   these   decrees.     On  Xba  23d  of 

company  to  preaerre  control  of  that  portlooot  July,  1886,  this  sale  was  confirmed.     Co  tha 

8ih  of  October,  1886,  an  order  was  entered  in 

NoTB.-At  to  powort  and  dutlM  or  no*(B«n,  tee  the  Circuit  Court  in   the   Indiana  District, 

•ote  to  Daria  V.  Grey, H:  MT.  directing  the  receiver  to  surrender  the  poa- 

*,1i  -i?  wiir,;?^n2'"'""'*'*'*^'~~^  session  of  the   property  aold,  to  the  Louia- 

•lortanKdpremiKfc  Bee  not*  to  oilman  v"lllinoto  ft  Company,    a    conwration    organized   by  tha 

M.  Teie«.  Oo. 23:  ML  parties  Interested   in  the  purchase,  and  to 

U>  (0  prtorttv  bctioMo  Taortooge  and  DMcAanfaa'  "lilch  the  purchaaera  had  conveyed  all  their 

Men,  see  (w(«  to  Brooks  V.  Burlington  4  8. W.  R.  Co.  rights  under  their  purchase.     This  order  WM 

ft:  lOtT.  not  entered  la  the  IlllnoU  circuit  court  at 
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that  time ;  but,  nevertheless,  on  the  11th  of 
October,  1886,  the  receiver  surrendered  the 
entire  property  to  the  new  corporation.  In 
the  order  airecting  this  surrender  were  pro- 
visions for  the  payment  by  the  new  corpora- 
tion of  all  claims  which  might  be  adjudged 
superior  in  equity  to  the  deeds  of  trust  fore- 
[603]  closed,  with  the  right  to  retake  possession  of 
the  property  if  payment  was  not  made,  and 
with  the  further  right  to  the  new  corpora- 
tion to  appeal  from  any  adjudication  of  such 
claims.  Appellee  intervened  in  the  Illinois 
circuit  court,  and  on  the  10th  day  of  August, 
1887,  an  order  was  entered  adjudging  that  he 
be  allowed  $7, 650.  This  order  also  provided : 
•*And  the  court  does  further  order,  adjudge 
and  decree  that  the  receiver,  George  F, 
Evans,  forthwith  pay  the  same  to  the  said 
petitioner,  together  with  the  costs  of  the 
proceedings,  out  of  any  money  in  his  hands 
arising  from  the  operation  of  the  said  rail- 
way as  such  receiver,  and,  if  that  is  insuffi- 
cient, then  that  the  same  be  paid,  prior  to 
the  bonded  debt,  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises.  **  On  the 
29th  of  August,  1887,  the  order  entered  in 
the  Indiana  circuit  coftrt  on  October  8,  1886, 
was,  bv  the  direction  of  the  circuit  judge, 
enterea  in  the  Illinois  circuit  court  as  of  the 
date  of  October  8,  1886,  and  on  the  same 
day  an  order  was  entered  reciting  the  ap- 
pearance of  the  receiver ;  that  he  showed  to 
the  court  that  he  had  surrendered  possession 
on  the  11th  of  October,  1886;  and,  in  addi- 
tion, providing,  **In  consideration  thereof, 
And  of  the  decree  herein  entered  on  August 
10,  1887,  it  is  ordered,  adjudged  and  decreed 
that  the  sum  of  seven  thousand  six  hundred 
and  fifty  dollars,  allowed  the  intervener, 
Bluford  Wilson,  together  with  the  costs  in- 
curred on  his  intervention,  is  a  lien  and 
charge  upon  the  earnings  of  the  said  prop- 
erty 4«irhile  in  the  hands  of  the  receiver,  and 
upon  the  proceeds  of  sale  of  the  mortgaged 
premises,  j>rior  and  superior  to  the  deeds  of 
trust  of  June  1,  1881,  and  March  1,  1882, 
and  it  is  thereupon  adjudged,  ordered  and 
decreed  that  the  Louisville,  Evansville  and 
St.  Louis  Railroad  Company  shall,  within 
twenty  days  from  this  date,  pay  to  the  said 
intervenor  or  into  court  for  him  the  said  sum 
of  seven  thousand  six  hundred  and  fifty  dol- 
lars ($7,650),  with  interest  from  this  day, 
and  the  costs  of  the  said  intervenor  upon  this 
intervention."  The  order  also  save  an  ap- 
peal to  the  new  corporation,  and  granted  a 
supersedeas  on  the  filing  of  a  bond  in  the 
penalty  of  ten  thousand  dollars.  This  bond 
was  filed,  and  the  appeal  perfected.  The  ap- 
peal was  taken  from  the  order  of  August  29. 

MesBTB,  Alex.  P.  Hamphrey»  J,  B,  IgU- 
hart,  Edwin  Taylor  and  Geo,  M.  Davie,  for  1^3- 
pellant: 

The  amount  allowed  the  intervenor  is  not  a 
lien  either  upon  the  earnings  of  the  property  in 
the  hands  of  the  receiver  or  upon  the  proceeds 
of  the  sale. 

The  claim  of  the  intervenor  is  not  of  that 
class  to  which  a  court  of  equity  will  allow  pre- 
cedence over  mortgage  bondholders. 

8t,  Louie,  A,  db  T.  H.  R.  Co.y.  Cleteland,  G. 
a  dkLR  Oo.  126  U.  S.  658  (81:  882);  Foedick 
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V.  Sehall,  99  U.  8.  235  (25:  889);  Foedick  ▼. 
Southweetem  Car  Co.  Id.  256  (3i4);  Huidekoper 
V.  Einekley  Locomotice  Worke,  Id.  258  (344): 
Miltenherger  v.  Loganeport  R.  B,  Co.  106  U.  8. 
811  (27: 127);  Union  Truei  Co,  ▼.  Souther,  107 
U.  S.  591  (27:  488);  Union  Truet  Co,  ▼.  Walkgr, 
Id.  506  (844);  Bumham  ▼.  Bowen,  111  U.  S. 
776  (28:  596);  Ujiion  Truet  Co,  v.  lUinoie  Mid- 
land R,  Co.  117  U.  8.  434  (29:  968);  Pmn  ▼. 
Calhoun,  121  U.  8.  251  (30:915);  Poritr^.  Pitts- 
burg B.  8.  Co.  120  U.  S.  649  (30:  830);  Toledo, 
D.  dt  B.  R.  Co.  V.  Hamilton,  134  U.  S.  296  (33: 
905);  Union  Truet  Co.  v.  Morrieon,  125  U.  8. 
592  (81:827);  Kneeland  \.  American  L.  d  T.  Co. 
186  U.  8.  91  (34:  379). 

Jfeesre.  Bluford  Wilson  and  W.  8.  Opd^kt, 
for  appellee: 

The  Company  defaulted  in  its  interest  and 
the  bondholders  funded  their  coupon.s  repeat- 
edly, and  did  not  enter  or  foreclose  uotil  long 
after  the  rights  of  the  appellee  accrued. 

ffale  V.  'F)vst,  99  U.  8.  889  (25:  419);  Uninh 
Truet  Co.  v.  Souther,  107  U.  8.  594  (27:  489); 
Bumham  ▼.  Bowen,  111  U.  8.  779  (28:  597); 
Foedick  v.  Behall,  99  U.  8.  252  (25:  842). 

Until  possession  of  the  mortgaged  premise» 
is  actually  taken,  or  until  the  institution  of  a 
receivership  at  the  instance  and  for  the  benefit 
of  the  mortgagees,  they  are  not  entitled  to  tbe 
earnings,  even  although  the  mortgages  in  ex- 
press terms  cover  income. 

Galteeton,  H.  d  H.  R.  Co.  ▼.  Cowdrey.  78  U. 
8. 11  Wall.  488  (20:  207);  American  Bridge  Co. 
v.  HeideWach,  94  U.  8.  798  (24:  144);  Dovn  ▼. 
Memphie  d  L.  R.  R.  Co.  124  U.  8.  652  (31:565); 
8age  v.  Memphied  L.  A  JS.  C^.  125  U.  &  361, 
877  (81:  694,  698). 

The  assignees  of  labor  and  supply  claims 
have  tbe  right  to  be  subrogated  to  all  therightt 
of  original  holders. 

Union  Truet  Co.  v.  Walker,  107  U.  8.  596(27: 
490);  Ketchum  v.  Duncan,  96  U.  8.  659  (24: 
868);  Wood  v.  Guarantee  Truet  d  8,  D.  Co.  128 
U.  S.  416  (82:  472). 

The  mere  reservation  of  the  right  to  appeal 
where  none  otherwise  exists  cannot  create  sud) 
right. 

Farmere  L.  d  T,  Co,  ▼.  Waterman,  106  U.  8. 
265  (27: 115). 

The  appellant,  not  having  appealed  from  the 
order  of  August  10,  1887,  should  not  now  be 
heard  by  way  of  appeal  from  orders  neoessarilj 
made  to  carry  into  effect  the  unimpeached  de- 
cree of  the  court  adjudicating  the  appelke't 
rights. 

Central  Truet  Oo.y,  Qtxtnt  LoeamotiteWarki, 
135  U.  8.  207  (84:  97). 

Mr.  Juitice  Brewer  delivered  the  opinioo  I^ 
of  the  court : 

We  think  the  appeal  was  properly  taken. 
At  the  time  the  order  of  August  10  was  en- 
tered, the  receiver  was  not  in  possession :  be 
had  surrendered  the  property  more  than  nine 
months  prior  thereto.  When  he  surrendered 
the  property,  he  closed  up  his  receivership. 
A  decree  against  him  was  not  personal,  but 
official.  It  was  not  the  contemplation  of  the 
court  that  any  personal  liability  idiould  be 
cast  upon  him.  He  not  only  hao  no  railroad 
funds  or  property  in  his  possession,  out  of 
which  to  pay  this  allowance,  but  he  bad  no 
right  to  retake  that  which  he  had  surren- 
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dered.  The  reservation  made  in  the  order  en- 
tered in  the  Indiana  court,  of  the  right  of  the 
court  to  retake  possession  of  the  property 
surrendered,  conferred  no  rights  on  the  re- 
ceiver ;  it  was  simply  a  reservation  to  the 
court,  which  might,  under  that  reservation, 
by  the  old  or  a  new  receiver,  at  any  time 
retake  possession  when  its  allowances  within 
the  scope  of  the  order  of  surrender  were  not 
paid.  So,  the  order  of  August  10  was  a 
mistake.  It  neiUier  bound  the  appellant  nor 
Uie  property  which  it  had  received.  It  was 
not  a  purdiaser  of  the  railroad  property,  and 
did  not  become,  until  August  29,  a  party  to 
the  record  in  the  Illinois  court.  It  is  true 
that,  on  August  29,  the  circuit  judge,  direct- 
ing the  entry  in  the  Illinois  court  of  the 
order  made  nearly  a  vear  before  in  the  Indi- 
ana court,  directed  that  it  should  be  entered 
as  of  August  8,  1886,  the  date  of  its  entry 
in  the  Indiana  circuit  court ;  but  such  nunc 
pro  tunc  entry,  while  proper  for  the  protec- 
tion of  the  receiver,  could  not  antedate  the 
■ubjection  of  the  new  corporation  to  the  or- 
ders and  decrees  of  the  Illinois  circuit  court. 
It  could  justly  say  that  it  was  not  a  party  to 
the  proceedings  in  that  court  until  the  entry 
of  August  29,  1887.  There  was  no  misun- 
derstanding, no  misrepresentation,  no  deceit, 
in  these  matters.  Immediately  on  the  entry 
of  this  order  of  August  29,  a  transcript  of 
the  order  from  the  Indiana  circuit  court,  a 
new  decree  in  favor  of  the  intervener  was 
entered,  a  decree  for  the  first  time  binding 
the  appellant.  This  was  not  an  order  in 
execution,  merely,  of  the  former  decree,  such 
as  those  noticed  in  the  case  of  CerUrai  Trust 
Co,  V.  OrarU  Locomotive  Works,  185  U.  8.  207 
[84:  97],  but  it  was  the  first  order  against 
and  binding  the  appellant.  We  are  there- 
fore compelled  to  notice  the  merits  of  this 
Allowance. 

The  allowance  to  the  appellant  was  for 
three  matters.  He  does  not  sue  for  services 
as  general  counsel  of  the  mortgagor  company, 
or  for  salary  as  an  officer  of  that  company. 
With  respect  to  the  provision  in  the  order  of 
appointment,  he  claims  to  come  under  the 
descriptive  words  therein  used,  ''wages  of 
employ^.**  If  that  fails  him,  then  he  ap- 
peals to  the  general  equity  powers  of  the 
court  to  compensate  him  as  one  whose  services 
were  beneficial  to  the  security  holders.  On 
the  meaning  of  the  words  *^ wages  of  em- 
ployes," he  cites  the  case  of  Chimey  v.  At- 
Untie  dt  Q,  W,  R.  CI?.,  58  N.  Y.  868,  in 
which  an  order  directing  the  receiver  of  a 
railway  company,  thereby  appointed,  to  pay 
debts  *^ owing  to  the  laborers  and  employes** 
for  labor  andservices,  was  held  broad  enough 
to  include  a  debt  due  to  Hon.  Jeremiah  S. 
Black,  for  professional  services  as  counsel. 
Without  criticising  that  decision,  or  notic- 
ing the  special  circumstances  which  seemed 
in  the  judgment  of  that  court  to  justify  the 
inclusion  of  professional  services  within 
the  descriptive  words  of  the  appointment, 
we  are  of  the  opinion  that  the  term  ''wages 
of  employes,  ^  as  usckI  in  the  order  now  under 
consideration,  does  not  include  the  services 
of  counsel  employed  for  special  purposes. 
Vane  v.  Nmcombe,  182  U.  8.  220,  237  [83 : 
810,  814]. 
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The  terms  "officers"  and  "employes"  both, 
alike,  refer  to  those  in  regular  and  continual 
service.  Within  the  ordinary  acceptation  of 
the  terms,  one  who  is  enflraged  to  render  serv- 
ice in  a  particular  transaction  is  neither  an 
officer  nor  an  employ 6.  They  imply  contin- 
uity of  service,  and  exclude  those  employed 
for  a  special  and  single  transaction.  An  at- 
torney of  an  individual,  retained  for  a  single 
suit,  is  not  his  employ^.  It  is  true,  he  has 
engaged  to  render  services ;  but  his  engage- 
ment is  rather  that  of  a  contractor  than  that  [5* 
of  an  employ^.  The  services  of  appellee, 
therefore,  dia  not  come  within  Uie  order  ap- 
pointing the  receiver.  We  would  not  be 
understood  as  asserting,  even  by  implication, 
that  the  terms  of  an  order  of  appointment  of 
a  receiver  vest  in  all  claimants  an  absolute 
right  as  against  the  security  holders.  Sudi 
terms  may  be,  and  doubtless  are,  a  protection 
to  the  receiver  *,  and  what  he  does  and  pay» 
within  those  terms  may  be,  thereafter,  lie- 
yond  the  challenge  of  any  party  interested 
in  the  property.  But  when  he  has  not  acted, 
and  the  question  is  presented  to  the  court  a* 
to  the  liability  of  the  property  for  any 
claim,  the  court  is  not  foreclosed  by  the  order 
of  appointment,  but  may  consider  and  deter- 
mine equitably  the  extent  of  liability  of  the 
property  to  such  claim,  and  what  its  ri^hta 
of  priority  may  be.  Hence,  as  the  receiver 
did  not  pay  this  claim,  the  parties  in  inter- 
est may  rightfully  challenge  its  priority, 
even  if  it  were  within  the  very  letter  of  the^ 
order  of  appointment  of  the  receiver. 

What  were  the  services  for  which  the  ap* 
pellee  made  his  claim;  and  were  they  so* 
Deneficial  to  thei  security  holders  that  a  court 
of  equity  might  justly  ffive  them  priority f 
And  the  Question,  it  will  be  borne  In  mind, 
is  not,  wliether  out  of  the  earnings  of  th» 
road  such  claims  are  payable,  but  whether, 
where  tJiere  are  no  surplus  earnings,  they 
may  be  paid  out  of  Uie  corpus  of  the  prop- 
erty in  preference  to  securea  liens. 

The  first  matter  is  this :  Prior  to  the  ap- 
pointment of  a  receiver  the  railway  company- 
leased  to  the  Illinois  Midland  Railway  Com- 
pany certain  engines.  When  the  latter  road 
passed  into  the  hands  of  a  receiver  intervener 
was  employed  to  get  the  engines  back  and 
rental  for  uieir  use.  In  this  service  he  se- 
cured an  allowance  against  its  receiver  for 
$1,500,  upon  which,  $1,840.18  was  paid,  and 
paid  after  the  receiver  in  this  case  was  in 
possession.  The  only  testimony  as  to  the 
value  of  such  service  fixed  it  at  $800.  Part 
of  such  service  was  rendered  more  than  six 
months  prior  to  the  appointment  of  a  receiver 
in  this  case,  but,  apparently,  the  important 
part  within  such  time.  This  recovery  inured 
to  the  benefit  of  the  security  holders,  as  plac- 
ing so  much  more  money  in  the  hands  of  the 
receiver  for  the  purpose  of  discharging  ob- 
ligations against  the  company  payable  oefore  [6< 
the  bonds.  We  think  it  may  fairly  be  held 
that  the  party  who  takes  the  benefit  of  such 
a  service  ought  to  pay  for  it ;  and  that  equity 
may  properly  decree  payment  therefor.  As 
justly  remarked  by  Ixird  Eenyon  in  Bead 
V.  Dupper,  6  T.  R.  861,  *•  The  principle  has 
long  been  settled  that  a  party  should  not  run 
away  with  the  fruits  of   a  cause  without 

1026 


IS14-524  SUFBBMB  COTTBT  OF  THB  UNITED  BtATBS.  OgT.  ToOI, 


.  tisfviDg  the  legal  demands  of  his  attorney,  suit,  whereby  the  entire  property  was  taken 
by  whose  industry  and  expense  these  fruits  possession  of  and  operated  by  a  single  re- 
wcre  obtained."  In  Benick  v.  LudingUm,  16  ceiver,  and  subsequently  sold  and  passed  into 
W.  Ya.  892,  it  is  said:  ''The  lien  (eyen  in  the  new  corporation.  At  the  sale  lK>th  di  vis- 
cases  of  quantum  meruit)  is  in  the  nature  of  ions  were  sold.  The  Eyansyille  diyision 
unequitable  lien  (8  Cooper's  Tenn.  Ch.  23),  being  sold  subject  to  the  deed  of  trust  of 
and  IS  based  on  the  natural  equity  that  the  nine  nundred  thousand  dollars,  brought  ODly 
plaintiff  ought  not  to  be  allowed  to  appro-  twenty  thousand  dollars,  to  be  applied  on 
priate  the  whole  of  a  judgment  in  his  fayor  the  second  lien — ^the  one  giyen  by  the  ooa- 
witbout  paying  thereout  for  the  senrices  of  solidated  company. 

his  attorney  in  obtaining  such  judgment."  The  services  thus  rendered  were  at  the  in- 

See  also  Mahane  y.  Southern   Teleg,  Co,   88  stance  of  the  Railroad  Company ;  and  it  is 

Fed.  Rep.  702,  and  Be  Paschal,  77  U.  S.  10  not  perceived  how  services  rendered  at  its 

Wall.  488  [19:  992].     We  think,  therefore,  instance,  to  preserve  control  of  that  portion 

there  was  no  impropriety  in  allowing  inter-  of  its  road  not  covered  by  the  first  lien,  can 

yenor  three  hundred  dollars  for  these  services,  be  considered  as  services  to  the  holders  of 

The  second  item  of  intervenor's  claim  is  bonds  secured  by  that  lien.     The  primary 

this :    The  Railroad  Company  was  not  paying  object  of  such  seryioes  was  the  benefit  of  tbis 

operating  expenses  and  interest ;  it  was  run-  Railroad  Company.     It  was  to  enable  it  to 

Ding  behind.     Certain  parties  interested  in  retain  the  control  and  receive  the  earnings  of 

and  officers  of  the  road  advanced  moneys  to  as  laree  an  extent  of  the  road  as  possible. 

xx>ntinue  its  operation  and  prevent  foreclosure  As  such  services  did  not  secure  any  aaditional 

proceedings.    After  advancing  a  considerable  interest  to  the  lienholders — in  fact,  they  ad- 

eum,  they  became  anxious  to  secure  their  yanced  the  moneys  due  for  interest  on  tbo 

advances,  and  upon  the  intervener's  advice  Evansville  first  mortgage — it  seems  inequi-    |5 

they  took  assi/nunents  of  pay-rolls,  so  as  to  table  that  they  should  be  held  responsible  and 

bring  tiiem  within  the  scope  of  the  rulings  be  compelled  to  pay  the  party  employed  by 

-of  this  court,  as  to  preferential  payment  of  the  Railroad  tk>mpany.     It  cannot  be  tbat 

employes,  and  on  foreclosure  these  claims,  security  holders  are  liable,  either  in  law  or 

thus  evidenced  and  secured,  were  recognized  in  equity,  for  the  expenses  incurred  by  tbeir 

and  given  equality  of  right  with  the  security  debtor  in  carrying  into  effect  a  scheme  which 

holders  in  tne  reorganization  scheme.     One  the  latter  believes  will  enable  it  to  pay  its 

•of  the  witnesses  as  to  the  value  of  these  serv-  interest  to  them,  but  which,  in  fact,  does  not 

ices    testified    that    they    were  worth    five  accomplish  such  result.     It  was  the  debtor's 

thousand  dollars,  adding,  "Of  course,  I  mean  act ;  and  if  it  failed  of  accomplishing  hooed- 

that  such  fees  should  be  paid  by  the  parties  for  results,  the  party  employed  must  look  to 

benefited."    That  states  the  true  equities  of  his  employer  alone  for  compensation,  and 

the  case.     The  parties  who,  acting  under  the  cannot  charge  the  bondholders  Uierefor,  on 

intervenor's  advice,  took  such  steps  as  to  se-  the  theory  that  it  was  believed  that  it  might 

<;ure  their  advances,  and  thereby  obtained  inure  to  their  ultimate   benefit.      In  uis 

equality  of   interest  with  the  lienholders,  matter,  also,  the  allowance  to  the  intervener 

should  pay  him.     They  who  are  compelled  as  against  the  security  holders,   represented 

to  let  third  Iparties  into  an  equality  with  by  the  appellant,  was  unwarranted. 

108]     themselves  in  the  matter  of  security  ought  The  decree,  therrfore,  leiU  be  revened,  tmd 

not  to  be  compelled  to  pay  counsel  who  the  eaee  remanded  with  instruetiam  to  attcu  tie 

brought  about  such  equality.    As  happily  intervener  three  hundred  doUare.     Cfoeti  in  tkii 

said  by  counsel  for  appellant :    "This  is  tak-  court  iciU  be  divided, 
ing  the  funds  belonging  to  a  prior  mortgagee 

to  pay  counsel  to  oeyise  a  scheme  by  which  ^-^^ 

the  subsequent  lender  of  money  is  preferred  ,^^«^—  «   ,,,^  , ,   ••^ 

before  him."  JOSEPH  T.  WILLIAMS,   Appt..           [i: 

The  remaining  matter  is  this :    The  Louis-  *• 

Tille,   Evansyille  and   St    Louis  Railway  UNITED  STATSa 
Company  was  a  corporation  made  up  by  the 

-consolidation  of  the  Louisville,  New  Albany  <Bee  8.  a  Beporter^s  ed.  OA-OU 

and  St.  Louis  Railroad  Company  and  the    ^ ^     .        ^^     ^     j     ^  ^     ^^  «^ 

Evansyille,  Rockport  and  Eastern  Railway  ««*«  »» ^$^»**^*^^^^*~^"^'?*^ 

Company.    At  thVtime  of  the  consolidatioi  equity  jurts^ton--eutt  ky  United  8tate$  t» 

there  was  on  the  first-named  property  a  deed  **''^*  contract  for  publtc  iande. 

of  trust  of  three  millions  of  dollars,  and  on  i,  where  there  are  ontstandinff  two  titles  to  At 

the  latter  one  of  nine  hundred  thousand  dol-  same  land  held  bydlfloreot  parties  adveiwljto 

lars.    After  consolidation  a  new  deed  of  trust  the  real  owner,  the  latter  maj  brin^  a  saitagaiBit 

for  one  million  of  dollars  was  executed  on  either  to  devest  him  of  his  title  wfthout  JoiniBC 

the  entire  property.    Fearing  that  the  trustee  the  other;  a  court  of  equity  has  Jorlsfhction  to 

in  the  deea  of  trust  on  the  Evansville,  Rock-  devest  either  one  of  the  adverse  hoktan  of  kk 

port  and  Eastern  Railway  Company  might      titte  in  a  separate  action, 

take  possession  of  that  aivision,  iutervenor  "^ ; ~ ^    __^   _7 Zl 

ftrom.     He  also  succe^ully  negotiated  with  ^  ^  uOiUh^tqdiii  wm rOUne  agaUm^  a  ^ 

the   bondholders,    and    thus   preseryed    the  ccfloio,  see  notes  to  Hunt  y.Bousmanier«7dnr; 

unity  of   operation   and   control    until  the  y.  Same,  6: 680. 

•commencement  of  the  proceedings  in  this  WhenawardewiUbeeetaeidehifacomrtitf 

1026  Its  U.  & 


1890.  WiLXJAMB  T.  United  Statbe.  514-524 

JL  InadTertencc  and  mistake  are,  equally  with  fraud  purchase  these  lands.     On  February  2,  1884, 

and  wronfir*  grounds  for  Judicial  Interference  to  [q  pursuance  of  this  application,  a  contract 

de vert  a  title  acquired  thereby.  "^aa  entered  into  between  the  State  and  the 

&   Where  public  land  web  improperly  certified  to  appellant  for  the  sale  to  him  of  the  lands  ia 

the  State  of  Nevada  under  the  Act  of  June  16,  controversy,  he,  at  the  time,  paying  one  fifth 

1880,  so  that  to  equity  the  State  had  no  tiUe,  and  ^f  ^^  purchase- money,  and  contracting  to 
Ita  contract  with  the  appeUant  to  sell  thelwid  to  ^   balance  in  subiquent  annual  instkll- 

him  transferred  nothinfir  to  him,  the  United  8tat«i  ^^^      ^    December  18,  1884,  this  bill  waft 

may  maintain  a  suit  for  the  cancellation  of  such  ^^"i   k-.  ♦!!  J^  TT«?f^   afo*in«  ♦k1  nY-«;,<T 

contract  and  it  maybe  decreed  therein  that  the  ^^J^7  ^^  JJPl^.  ^1*^5*   *?  ^®  P^l^^u^ 

title  of  appeUant  in  the  land  be  devested  and  that  Court  for  the  District  of  Nevada  against  tho 

he  surrender  for  cancellation  his  contracts  appellant  alone.      Generally   speakinjB^,    the 

4.  The  power  ^ven  by  the  Act  of  June  16, 1880.  to  scope  of  the  allegations  in  the  bill  is  that 
the  Secretary  of  the  Interior  to  approve  of  the  the  lands  were  improperly  certified  to  the 
selection  made  by  the  state  authorities  of  public  State;  that  in  equity  it  had  no  title,  and  its 
lands  under  that  Act  authorizes  him  in  his  dlsore-  contract  with  appellant  transferred  nothing 
tion  to  refuse  to  approve  of  such  selection,  and  to  to  him;  and  the  prayer  was  for  the  cancel- 
hold  the  title  in  the  general  government,  where  lation  of  the  contract  between  tiie  appellant 
there  are  prior  equities  to  be  protected.  and  the  State  of  Nevada,  and  an  adiudication 

[No.  157.]  that  the  appellant  had  no  title  or  interest  in 

Argued  Jan,  21,  22,  1891.    Decided  March  2,  such  lands.    On  November  26,  1888,  a  decree 

1891.  was  entered   (80  Fed.  Rep.  809)  by  which 

the  title  of  appellant  in  the  lands  was  de- 

APPEAL  from  a  decree  of  the  Circuit  Court  vested,  and  he  directed  to  surrender  up  to 

of  the  United  States  for  the  District  of  the  State  of   Nevada,  for  cancellation,  all 

Nevada  devesting  appellant's  title  in  public  contracts  or  aneements  he  had   with  that 

land  and  directing  the  cancellation  of  his  agree-  State  for  these  lands.    From  such  decree  ap- 

ment  with  the  State.     Affirmed.  pellant  has  appealed  to  this  court 

Statement  by  Mr.  Justice  Brewer:  Meetre.  J.    H.  Biekeox,    Jr.,    and    J.    K. 

On  June  16,  1880,  Congress  passed  an  Act,  Redin^on*  for  appellant: 
of  which  the  following  are  the  first  two  sec-       The  certification  and  approval  of  the  lands 

tions :  to  the  State  passed  the  legal  title  as  fullv  and 

-^  it  enacted  by  the  Senate  and  Home  cf  effectually  as  the  same  could  be  effected  by  a 

Bepreeentatives  of  the  United  States  of  America  P*^°^--  ^n^        i,*  rr  a  ii a  /oa  oi m 

in  Congress  ass^nUed.  That  there  be.  and   are       ^*^*«*^  J-  ^f^^T'  ^^^  ^\f'l}^^^^'^^^\ 

hereby,  granted  to  the  State  of  Nevada  two  ,,  To  vacate  this  tiUe,  even  If  good  ground 

million  icres  of  land  in  said  State  in  lieu  of  therefor  in  law  existed,  it  was  necwsarylor  the 

the  sixteenth  and  thirty-sixth  sections  of  land  ^°!^  8^*^  ^J!??°'^  ^®  PJS^^°  ^'  P*^^ 

heretofore  granted  to  the  State  of  Nevada  by  P^^tJ^c?  ^J^^^^'^]^f^^^  «io  i?'  a  it  xr 

the  United  States:    Provided,  That  the  titfe  ^^V?^t^,,^uZLJ^'^^^'<^'T^^^''i^ 

of  the  State  and  ite  grantees  U>  such  sixteenth  ?^52  (18:  80»);  Moore  y.  BMins,  96  U.  8  680 

and  thirty-sixth  sections  as  may  have  been  ^^^  ^\'i£'**S?7f  n  ^?I?^'  .     i.q  5* 

sold  or  disposed  of  by  said  State  prior  to  the  f^J^^t^}^\h^''^''  ^'  ^""^  ^^'  ^^  ^' 

passage  of  this  Act  shall  not  be  changed  or  ^'jSl}  Vt  ^^  I  a.  *  ^    n  «u    i.  ^ 

vitiated  in  consequence  of  or  by  virtue  of      T^1,V°''?^  States  assumed  aU  the  burden 

this  Act  ^°^  obliffatiODS  of  a  private  party  in  such  a  pod- 

"Sec.  '2.    The  lands  herein  granted  shall  tion  and  was  obliged  to  call  in  all  necessary 

be  selected  by  the  state  authorities  of  said  P^^; 


when  selected  in  oonforaiitv  with  the  tprma  ^'»»<''*  -^«<-  Bank,  10  Ben.  408;  United  Statm 

S  this  Act   thfsamfS^^  ^-  ^*<^.  ^  Low.  159;  Fink  v.  ai^eU,  106  U. 

to  ^id^stt^'^br^'e'^m^^^  ?<if^^l'^l??i^^JS^^^^-^^^^^'^ 

51   General  Land  Office,  and  approved  by  the  ^^S^H*  ^- t  ^      VVu  *#      a     ai    m^ 

^^   Secretary  of  the  Interior.-  %  Stat.  fe7.  ,  ^^  ^°o^  «°^yS^  that  fraud  and  faipositioj 

^  have  been  practiced  upon  the  Department;  it 

On  Ma^  8,  1888,  the  lands  in  controversy  must  appear  that  by  the  law  properly  admini»- 

were  certified  to  the  State  of  Nevada  under  tered  the  title  should  have  been  awtfded  to  the 

this  Act.    This  certification  was  based  on  an  claimant. 

application  by  the  State,  formally  executed  Lee  v.  Johnson,  116  U.  S.  48  (29:  670);  Bparkt 

July  29,  1882.     On  May  20,  1882,  the  appel-  t.  Pierce,  115  U.  8.  408  (20:  428);  BohaU  ▼. 

lant  applied  to  the  proper  state  officers  to  DiUa,  114  U.  8.  47  (29:  61). 

^ndwhennot.   See iu>e«  to  Burobell  y.  Ifarsh,  16:06.  i    As  to  e^uitty  jurisdiction  after  ttrUA at  law^  seenoU 
As  to  eaneellaMon ofadud  ara  contract^ in  e^uOy,  |  to  Smith  y.  M*Iven  6:  VSSL 


forfraiud,  concealment  or  mimrcjpresenlaltUm^  see  nolts 
to  lieblett  V.  Maofarland,  28: 471. 

As  to  deed  avoided  in  cqvAly^  by  frond,  insanity, 
drunkenness,  duress,  undue  influence,  fraud  on  mar^ 
riage;  from  ward  to  guardian;  from  heir  to  executor; 
oestul  que  trust  to  trustee;  imbecUityi—aee  note  to 
Harding  y.  Handj,  6: 428. 


As  to  jurisdietion  of  equity  to  retHraHn  trswpasss» 
andvjronos,see  note  to  Northern  Indiana  B.  Oo.  t* 
Miobigan  Cent  R.  Go.  14:  674. 

As  to  necessary  parties  in  equttih  see  fiote  to  Maiw 
shall  y.  Beverley,  6: 87. 

That  patents  for  land  may  he  set  aside  far  frassd^ 
see  note  to  Miller  v.  Kerr,  6: 881. 
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At  tbe  date  of  the  State's  election  Mattbies- 
sen  and  Ward  had  QOtbing  but  a  mere  naked 
possession,  which  does  not  run  against  Uie  gov- 
ernmeDt  or  any  purchaser  under  it. 

Sparks  v.  Pierce,  115  U.  8.  408  (20:  428); 
Jourdan  ▼.  Barrett,  45  U.  8.  4  How.  169  (11: 
924);  Burpeea  v.  Gray,  57  U.  8. 16  How.  48(14: 
889);  Friebie  v.  Whitney,  76  U.  8.  9  Wall.  187 
(19:  668);  Oibson  Y.C/itmteati,  80  U.  8. 18  Wall. 
92  (20:584);  Oaksmith  ▼.  Johnston,  92  U.  S.  848 
(28:  682);  Morrow  ▼.  Whitney,  95  U.  8.  651 
(24:  456). 

Mr.  A.  X.  Parker,  Assistant  Atty-Qen,, 
for  appellee: 

In  seeking  to  acquire  tbe  land  under  the 
state  location,  Williams  attacks  the  preferential 
rights  of  the  original  settler  and  his  successors. 

Lamb  v.  Davenport,  85  U.  8.  18  Wall.  807 
(21:  759);  Atherton  v.  Fowler,  96  U.  8.  518, 
618.  519  (24:  782,  784);  Ntckals  v.  Winn,  17 
Nev.  188;  Rector  v.  Oibbon,  111  U.  8. 276, 284, 
287  (28:  424,  430.  481). 

The  United  8tate8  has  tbe  right  to  initiate 
and  maintain  a  suit  of  the  nature  of  the  one  at 
bar. 

United  States  ▼.  San  Jacinto  Tin  Co.  125  U. 
8.  279  (81:  749);  United  States  v.  BeOe,  127  U. 
8.  838  (32:  121);  ReNeagU,  185  U.  8.  66-71  (84: 
72-74);  United  States  ▼.  American  BeU  Teleph, 
Co.  128  U.  8.  815  (82:  450);  Moorer,  Bobbins, 
96  U.  8.  530(24:  848);  M^atY.  United  Stata, 
112  U.  8.  24  (28:  628);  l/nited  States  v.  Iron 
saver  Min.  Co.  128  U.  8. 673, 676(32: 571,  573). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  first  contention  of  appellant  is,  that 
this  action  could  not  be  maintained  because 
the  State  of  Nevada  was  not  made  party,  it 
holding  the  legal  title ; 

Secoiui,  that  the  circuit  court  erred  in  find- 
ing that  there  was  fraud  or  wrong,  bv  which 
the  title  was  passed  to  the  8tate  of  ^Nevada ; 
and, 
16]  Third,  that  even  if  there  were  fraud  or 
wronj?  in  this  matter,  the  outcome  of  the 
proceeding  was  the  necessary  one,  and  there- 
fore the  bill  should  not  have  been  sustained. 

With  respect  to  the  first  contention:  It 
cannot  be  doubted  that  the  certification  oper- 
ated to  transfer  the  legal  title  to  the  8tate 
(Frasher  v.  0*  Connor,  115  U.  8.  102  [29: 
8111)  ;  nor  that  the  contract  between  the  State 
ana  appellant  passed  to  him  the  equitable 
title,  the  legal  title  being  retained  bv  the 
8tate,  simply  as  security  for  the  unpaid  part 
of  the  purchase  money.  The  proposition, 
therefore,  is  that,  where  there  are  outstanding 
two  interests  or  titles,  held  by  different  par- 
ties, the  real  owner  cannot  proceed  against 
either  without  joining  the  other ;  that  only 
one  action  can  be  maintained  to  devest  these 
parties  of  their  separate  titles;  and  that  to 
that  action  both  adverse  holders  must  be 
parties.  The  proposition  is  not  sound.  A 
court  of  equity  has  jurisdiction  to  devest 
either  one  of  the  adverse  holders  of  his  title, 
in  a  separate  action.  Doubtless  the  court 
has  power,  when  a  separate  action  is  insti- 
tuted against  one,  to  require  that  the  other 
party  be  brought  into  the  suit,  if  it  appears 
necessary  to  prevent  wrong  and  injury  to 
either  party,  and  to  thus  fully  determine  the 

1028 


title  in  one  action ;  but  such  right  does  not 
oust  the  court  of  iurisdiction  of  the  separate 
action  against  either.  It  has  jurisdiction  of 
separate  actions  against  each  of  the  adverse 
holders,  and  there  is  no  legal  compulsion,  as 
a  matter  of  jurisdictional  necessity,  to  the 
joinder  of  both  parties  as  defendants  in  one 
action.  There  are  special  reasons  why  this 
rule  should  be  recognized  in  this  case.  It 
may  be  that  the  circuit  court  would  not  have 
jurisdiction  of  an  action  against  the  State; 
that  an  action  against  a  State,  on  behalf  of 
the  United  States,  can  be  maintainable  only 
in  this  court ;  and  that  when  brought  in  this 
court  no  other  pai-ty  than  the  State  can  be 
made  defendant.  We  do  not  decide  that  these 
things  are  so,  but  suggest  the  difllculty 
which  must  have  presented  itself  to  tlie  coun- 
sel for  the  government,  and  which  justifies 
a  separate  suit  against  the  holder  of  tbe 
equitable  title.  Tne  State  of  Nevada  might 
have  intervened.  It  did  not ;  doubtless,  be- 
cause it  felt  it  had  no  real  interest.  It  was 
no  intentional  party  to  any  wrong  upon  the 
general  government.  K  its  agency  had  been  [(• 
used  by  the  wrong-doer  to  obtain  title  from 
the  general  government ;  if,  conscious  of  no 
wrong  on  its  part,  it  had  obtained  from  the 
general  government  the  legal  title  and  con- 
veyed it  away  to  the  allegCKi  wron^-doer,— -it 
might  justly  say  that  it  had  no  interest  in 
the  controversy,  and  that  it  would  leave  to 
the  determination  of  the  courts  the  question 
of  right  between  the  government  and  the 
alleg^  wrong-doer,  ana  conform  its  subse- 
quent action  to  that  determination.  That 
certainly  is  the  dignified  and  proper  course 
to  be  pursued  by  a  State,  which  is  charged 
to  have  been  the  innocent  instrumentality 
and  agent  by  which  a  title  to  real  estate  has 
been  wrongiully  obtained  from  the  general 
government.  The  iurisdiction  of  the  circuit 
court  over  this  bill  was  properly  sustained. 
The  second  contention  is,  that  the  court 
erred  in  finding  that  there  was  fraud  or  wrong 
by  which  the  title  was  taken  away  from  ^e 
general  government.  The  allegations  of  the 
bill  are  of  fraud  and  wrong,  but  they  also 
show  inadvertence  and  mistaike  in  the  certifi- 
cation of  the  State ;  and  it  cannot  be  doubted 
that  inadvertence  and  mistake  are,  equally 
with  fraud  and  wrong,  grounds  for  judicial 
interference  to  devest  a  title  acquired  thereby. 
This  is  equally  true  in  transactions  between 
individuals,  and  in  those  between  the  govern- 
ment and  its  patentee.  If,  through  inadver- 
tence and  mistake,  a  wrong  description  is 
placed  in  a  deed  by  an  individual,  and  prop- 
erty not  intended  to  be  conveyed  is  conveyed, 
can  there  be  any  doubt  of  the  jurisdiction  of 
a  court  of  equity  to  interfere  and  restore  to 
the  party  the  title  which  he  never  intended 
to  convey?  So  of  any  other  inadvertence  and 
mistake,  vital  in  its  nature,  by  whidi  a  title 
is  conveyed  when  it  ought  not  to  have  beeo 
conveyed.  The  facts  and  proceedings  at- 
tending this  transfer  of  title  are  fully  dis- 
closed in  the  bill.  They  point  to  fraud  and 
wrong,  and  equally  to  inaavertence  and  mis- 
take ;  and  if  the  latter  be  shown,  the  bill  is 
sustainable,  although  the  former  charge 
against  the  defendant  may  not  have  been  fully 
established. 
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For  satisfactory  answer  to  this  inquiry,  a 
fuller  statement  of  facts  is  necessary:    On 

]  May  19,  1879,  defendant  made  in  the  proper 
land  office  of  the  United  States  a  desert- land 
entry  for  two  hundred  and  forty  acres,  in- 
cluaing  therein  the  lands  in  controversy.  19 
Stat.  877.  On  July  26,  1879,  he  conveyed  to 
the  New  Philadelphia  Silver  Minine  Com- 
pany, for  the  sum  of  five  thousand  dollars, 
eighty  acres  thereof,  described  as  the  east  I 
of  southeast  i,  section  83,  township  8,  range 
50  east,  Nye  County,  Nevada.  The  convey- 
ance was  with  this  warranty:  *'And  the 
party  of  the  first  part  agrees  to  and  with  the 
party  of  the  second  part  that  he  has  full  right 
and  power  to  sell  and  convey  the  said  prem- 
ises and  water  rights,  and  that  they  are  now 
free  from  all  incumbrances,  sales  or  mort- 
gages." Within  the  succeeding  year  the 
grantee  erected  a  ten-stamp  quartz  mill  on 
the  premises,  at  the  expense  of  about  fifty - 
eight  thousand  dollars.  Becoming  embar- 
rassed, this  eighty  acres,  with  improvements, 
Sassed  by  slierin's  and  receiver's  deeds  to 
[atthiessen  and  Ward,  the  title  thus  passing 
finally  by  the  16th  of  December,  1881.  The 
consideration  of  five  thousand  dollars,  named 
in  the  original  deed,  was  paid  to  Williams. 
On  May  20,  1882,  he  executed  papers  for  the 
relinquishment  to  the  government  of  his 
desert- land  entry,  and  at  the  same  time  made 
application  to  the  State  for  the  purchase  of 
these  lands  as  agricultural  lands.  At  his 
instance,  the  State,  on  July  29,  1882,  applied 
to  the  government  for  a  certification  oi  these 
lands.  On  August  12,  1882,  by  letter  from 
the  Land  Department,  cancellation  of  the 
desert- land  entry  was  made  on  th% books  of 
the  local  land  office,  and  subsequently,  as 
stated,  in  May,  1883,  the  lands  were  certified 
to  the  State,  and  thereafter  the  application 
of  Williams  for  purchase  from  the  State  was 
accepted,  and  the  contract  entered  into. 

Further,  it  appears  that  on  June  20,  1881, 
the  receiver  oi  the  Philadelphia  company 
wrote  to  the  commissioner  of  the  land  office, 
iriving  notice  of  the  company's  interest  in 
these  lands,  and  asking  instructions  as  to 
steps  necessary  to  protect  its  title.  This  in- 
formation was  followed,  on  February  10, 1882, 
by  interview  and  communication  to  the  De- 
partment from  the  counsel  of  l^Iatth lessen 
and  Ward.  On  April  14,  1882,  the  commis- 
sioner answered  the  inquiry  of  the  receiver, 

]  informing  him  that  desert- land  claims  were 
not  assignable.  On  May  23  he  advised  Ward 
that  there  was  no  evidence  in  his  office  show- 
ing a  relinquishment  by  Williams  of  the 
desert-land  entry.  In  Au^st,  1882,  the  land 
register  of  Nevada,  replying  to  an  inquiry 
of  Matthiessen  and  Ward,  said:  "Mr.  Wil- 
liams informed  me  that  he  would  try  and 
procure  the  cancellation  of  his  desert- land 
entry  ;  we  have  received  no  notice  as  yet  of 
the  cancellation  of  said  entry.  **  As  weeks 
before  Williams  had  filed  relinquishment 
papers  in  that  office,  and  the  matter  of  can- 
cellation, having  been  referred  to  Washing- 
ton, was  waiting  response,  this  communica- 
tion was  obviously  deceptive,  and  suggests 
conspiracy  between  the  register  and  Wil- 
liams. So  obvious  is  this,  that  on  September 
11.  1882,  the  commissioner  of  the  General 
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Land  Office  wrote  to  the  register  for  an  ex- 
planation. In  that  letter,  after  referring  to 
his  information  to  the  agent  of  Matthiessen 
and  Ward,  as  above  quoted,  he  adds :  "  Upon 
a  cursory  examination  of  the  matter  it  would 
seem  that  the  information,  if  furnished  by 
you  as  aforesaid,  was  not  in  accordance  with 
the  facts  in  the  case  and  misleading  in  re- 
sult, and  therefore  calculated  to  create  sus- 
picion in  the  public  mind  as  to  the  honest 
administration  of  your  office  in  matters  com- 
ine  before  you  for  official  action.  Largo  and 
valuable  interests  were  affected  by  the  relin- 
quishment of  Williams,  and  the  company 
should  have  been  notified  when  it  was  filed 
in  your  office,  or,  at  all  events,  when  it  ap- 
plied to  you  through  its  agent  for  informa- 
tion. Please  explain  the  matter  at  once." 
On  September  6,  1882,  an  application  was 
made  on  behalf  of  Matthiessen  and  Ward  for 
reinstatement  of  the  desert- land  entry,  and 
a  protest  against  embracing  in  the  State's  se- 
lection the  eighty  acres,  heretofore  referred 
to,  conveyed  by  Williams  to  the  Philadel- 
phia company.  This  application  for  rein- 
statement of  the  desert-land  entry  was  denied 
by  the  land  commissioner  on  February  21, 
1883.  The  application  by  the  State  for  this 
land  was  at  the  instance  of  the  appellant, 
and  the  application  was  included  m  a  list 
known  as  ^  List  Number  24. "  On  January 
8,  1883,  Matthiessen  and  Ward  made,  in  due 
form,  an  application  for  the  five  acres  upon 
which  the  buildings  were  situated,  as  a  mill- 
site.  The  application  was  denied  by  the  land  [520 
office  in  Nevada  on  the  ground  that  the  land 
was  embraced  in  the  selection  theretofore 
made  by  the  State  of  Nevada.  Appeal  was 
made  to  the  land  office  at  Washington,  and 
the  appeal  papers  were  received  there  Janu- 
ary 18,  1888.  On  January  23,  Curtis  &  Bur- 
dett,  attorneys  for  Matthiessen  and  Ward, 
appeared  in  the  land  office  at  Washington  and 
asked  to  be  advised  of  any  action.  Imme- 
diately thereafter  the  officers  in  the  Land 
Department  noted,  in  pencil,  within  brack- 
ets, on  list  24,  against  the  land  in  contro- 
versy, these  words,  "mill-site."  The  effect 
of  this  annotation  was  to  suspend  action  in 
respect  to  these  lands  until  the  adverse  claim 
had  been  investigated  and  removed.  There- 
upon the  controversy  as  to  the  right  to  select 
these  lands  proceeaed  in  the  Department. 
While  this  controversy  was  pending  in  the 
Department  and  undetermined,  list  24  was 
presented  for  approval,  and  the  annotation  of 
the  words  "mill -site"  having  been  by  some 
person  erased,  and  there  appearing  on  the 
face  of  the  list  no  controversy  as  to  any  of 
the  lands,  the  certificate  was  made  in  May, 
as  heretofore  stated.  The  controversy  pro- 
ceeded in  regular  order  until  December,  1888, 
without  any  suspicion  on  the  part  of  the 
commissioner  of  the  land  office  that  any  cer- 
tification of  title  had  been  made  to  any  of 
these  lands  or  that  the  controversy  was  not 
still  open  for  adjudication.  In  December, 
1883,  on  discovery  of  this  mistake  by  the 
land  commissioner,   he  tele^rraphed   to   the 

f:ovemor  of  Nevada  to  return  the  approved 
ist,  which  application  was  declined,  by 
telegram,  on  the  advice  of  the  attorney- 
general  of  the  State.     On  the  14th  of  Deoem- 
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ber,  1888,  the  Secretary  of  the  Interior 
telegraphed  to  the  governor  of  Nevada,  as 
follows : 

tBeoeived  at  Oanon«  Dea  14, 4.08  p.  nu  

**Dated  Washington,  D.  a K 1888.] 

**To  Governor  of  Nevada,  Carson  City, 
Nev.  : 

**  Has  land  mentioned  in  dispatch  of  com- 
missioner, of  11th  instant,  bcNsn  sold  and 
deeded,  or  either?  If  so,  to  whom?  Unless 
the  list  can  be  returned  and  corrected  I  desire 
to  have  proceedings  commenced  inmiediately 
to  set  aside  tJie  certification. 

•*H.  M.  Teller,  Secretary." 

On  the  same  day  the  appellant  tele- 
graphed as  follows : 

*tB6oeived  at  Osnon,  Deoember  14, 4.46  p.  m. 

**I>ated  Waahloffton,  December  14, 1B88.] 

•To  Governor  Jewett  W.  Adams  oi  W.  M. 

Garrard: 

**  Have  deed  for  my  state  land  claim  exe- 
cuted immediately.  Give  Harry  Day  money 
if  he  has  not  got  it ;  will  remit  nom  Hot 
Creek.    Don't  delay.    Answer. 

•Jos.  T.  Williams." 

On  the  15th  of  December  the  Secretary  of 
Interior  telegraphed  to  the  state  register  as 
follows : 

**  Tract  inadvertently  certified  while  ad- 
verse claim  was  pending  and  undecided. 
Much  embarrassment  will  result  to  Depart- 
ment if  list  be  not  returned  as  requested.  * 

On  the  same  day  he  received  this  answer : 

•Carson,  Nov.,  December  15,  1888. 
•To  H.  M.  Teller,  Washington,  D.  C. : 

''The  land  referred  to  is  applied  for  and 
contracted  to  J.  T.  Williams,  but  no  patent  is 
yet  issued.         J.  W.  Adams,  Governor." 

These  facts  make  it  clear  that  when  list  84 
was  presented  to  the  Department,  and  it  had 
received  notice  of  an  adverse  claim  as  to 
these  lands,  the  ordinary  annotation  was  made 
on  the  list  opposite  to  these  lands,  to  indi- 
cate an  adverse  claim,  and  that  pending  the 
adjudication  of  the  merits  of  tluit  claim  no 
certification  would  have  been  made ;  that  by 
somebody's  act  (and  the  record  does  not  dis- 
close the  party) ,  this  customary  departmental 
entry  of  notice  was  rubbed  out ;  and  that 
thereafter  the  list^assinff  through  the  hands 
of  the  various  ofiBcers  of  the  Department, 
with  every  mark  of  approval  from  the  vari- 
ous subordinate  officers,  and  not  challenged 
as  to  this  controversy,  was  inadvertently, 
unintentionally  and  through  mistake  certified 
to  the  State  of  Nevada.  Can  there  be  any 
doubt  that  this  land  was  certified  through 
Inadvertence  and  mistake ;  and  that  the  Land 
Department  did  not  intend  to  certify  it  to 
the  State,  or  approve  the  selection  made  by 
the  State,  until  after  the  determination  of  the 
pending  controversy?  Who  made  the  erasure 
cannot  DC,  from  the  testimony,  determine. 
The  defendant  and  his  attorney  in  Washing- 
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ton  City  each  testify  that  he  did  not  make  it 
or  know  of  its  being  made ;  yet  who  woold 
make  such  an  erasure,  save  one  interested  in 
having  the  fact  of  the  contest  removed  fn»n 
notice?  The  suggestion  made  by  couqkI 
for  appellant,  tha,t  Matthiessen  and  Ward 
caused  this  to  be  done  in  order  to  lay  the 
foundation  for  this  bill,  when  in  fact  Uieir 
controversy  in  the  Department  had  not  been 
adjudicated  as  to  the  right  of  the  State  to 
make  this  selection,  is  so  puerile  as  to  in- 
tensify the  suggestion  against  the  appellant 
That  Williams  had  some  information  from 
within  Uie  Department  is  evident  from  the 
fact  that  on  the  very  day  the  Secretary  tele- 
graphed to  the  governor  of  Nevada  he  tele- 
graphed insisting  upon  immediate  execution 
of  the  deed  from  the  State — a  telegram  re- 
ceived at  the  capital  of  the  State  forty-three 
minutes  after  that  of  the  Secretary,  ne  do 
not  impugn  the  truthfulness  of  the  appellant 
or  his  counsel,  in  the  testimony  given  by 
each,  *'ihat  he  neither  made  or  knew  of  the 
making  of  this  obliteration  ;"  yet  we  cannot 
but  be  impress^  with  the  conviction  that 
there  was  someone  in  the  Department  em- 
ployed to  look  after  appellant's  interests  in 
this  controversy,  and  who,  without  special 
direction  or  authoritv,  assumed  to  do  that 
which  he  thought,  and  which  would  appar- 
ently, promote  his  employer's  interests,  to 
wit,  the  erasure  from  this' list  of  any  notice 
of  contest  or  adverse  claim.  Of  course,  if 
fraud  was  done  bj  one  employed  by  appel- 
lant, he,  though  ignorant,  must  bear  the  con- 
sequences of  that  fraud.  We  do  not  doubt 
what  the  verdict  of  a  jury  would  be,  as  to  a 
charge  of  fraud,  under  these  circumstances; 
but  we  do  not  care  to  place  our  decision  upon 
this  eround.  We  rest  it  upon  the  incontro- 
vertible fact  that  through  inadvertence  and 
mistake  this  land  was  certified  to  the  State. 

This  brings  us  to  the  final  contention: 
That  if  there  had  been  no  erasure,  that  if  the 
contest  had  been  had,  the  lands  must  ineTi- 
tably  have  been  certified  to  the  State  of  ^ 
Nevada,  because  they  were,  within  the  de- 1™ 
scription  of  the  Act,  **  unappropriated,  non- 
mineral,  public  land, "  selected  by  the  State; 
that  the  desert-land  entry  by  Williams,  in 
1879,  gave  to  him  no  right  which  he  could 
sell  or  transfer;  that,  therefore,  the  deed 
from  him  to  the  Philadelphia  company  passed 
nothing  as  against  the  ffovemment;  that, 
having  failed  to  reclaim  the  land  within  the 
time  prescribed,  his  right  in  the  land  ceased, 
and  his  cancellation  of  his  desert-land  entry 
was  a  mere  matter  of  form  to  clear  the  faca 
of  the  record ;  that  at  the  time  of  the  selec- 
tion and  application  by  the  State  there  was 
no  legal  adverse  claim;  that,  therefore,  the 
State  had  a  right  to  select  it ;  that  having 
made  such  selection,  it  was  the  duty  of  the 
Department  to  certify  the  land,  and  that 
transmit  the  legal  title ;  and  that  the  g  vem- 
ment  pays  no  attention  to  private  disputes 
between  parties  who  have  transactions  in  re- 
spect to  public  lands  before  it  parts  with  its 
title,  ana  before  any  right  is  vested  in  either 
of  the  disputing  parties. 

In  the  main,  we  do  not  doubt  these  propo- 
sitions of  law ;  but  there  are  certain  eqnita- 
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ble  cons! dcrut ions  which  the  Department  is 
■uUiorized  to  recognize,  sod  when  recognized 
DO  court  wilt  ever  diaturb  Ita  action.  Con- 
■Ider  the  fncta  in  thla  light:  Williamahad 
made  a  deeert'iand  entry ;    hfa  propogition 

Kthat  entry  was  to  reclaim  thia  land  by  Ir- 
jation ;  he  conveyed  by  deed  a  portion  of 
It  U)  the  Pliiladelphin  company,  warranting 
that  he  bad  perfect  title  and  right  to  convey, 
and  receiving  five  tliousand  dollnra  Tot  this 
conveyance.  On  tlie  faith  of  it  the  company 
expends  fifty-eight  thousand  dollars  in  im- 
provements. The  time  for  reclamation  passes, 
and  be  has  failed  In  his  Implied  duty  to  Uie 
government.  With  a  view  to  secure  to  him- 
self a  title  which  he  has  once  conveved  with 
warranty,  be  schemes  lo  surrender  his  desert- 
land  entry  (or  cancellation,  and  induce  the 
State  to  select  and  obtain  title  to  the  lands 
M  agricultural,  non-mineral  lands,  and  then 
buy  the  title  thus  obtained  by  the  State.  When 
the  Department  Is  advised  of  these  facts,  it 
declines  to  certify  the  title  lo  the  State.  If 
all  questions  of  jurisdiction  and  procedure 
were  removed,  would  any  court  issue  a  man- 
damus to  compel  the  offlcets  of  the  Land  De- 
partment to  certify  those  lands  to  the  Stat^T 
Would  not,  the  equity  developed  by  these 
facts  forbid  the  court  to  Issue  such  an  orderT 
The  ceitiflcatlon  sfter  selection  by  the  State 
Is  to  be  approved  by  the  Secretary  of  the  In- 
terior. This  is  no  mere  formal  act.  It  gives 
to  him  no  mere  arbitrary  discretion,  but  it 
does  give  power  to  prevent  such  a  monstrous 
Injustice  as  was  sought  to  be  accomplished 
by  these  proceedings.  It  gives  the  power  to 
the  Secretary  to  deny  this  applitntion  of  the 
State,  and  refuse  to  approve  ita  selection, 
and  hold  the  title  In  the  general  government 
until,  within  the  limits  oi  eiiating  law  or  by 
special  Act  of  Congress,  a  party  who.  mis,- 
informed  and  mlsundeislanoing  its  rights, 
has  placed  such  large  improvements  on  the 
property,  shall  be  enabled  to  obtain  title 
from  the  government. 

We  would  not  be  misunderstood  in  respect 
to  this  matter.  We  do  not  mean  to  Imply 
that  any  arbitrary  discretion  is  vested  In  the 
Secretary ;  but  we  hold  that  the  Statute  re- 
quiring approval  by  the  Secretair  of  the  In- 
terior was  Intended  to  vest  a  discretion  in 
him  by  which  wrongs  like  this  could  be 
righted,  and  equitable  considerations,  so  slg- 
nincant  and  impressive  as  this,  given  full 
force.  It  Is  obvious,  It  Is  common  knowl- 
edge, that  in  the  administration  of  such  large 
ind  varied  interests  as  are  intrusted  to  the 


not  provided  for  by  express  statute,  may 
sometimes  arise,  and.  therefore,  that  the  Sec- 
retary of  the  Interior  is  given  that  superin- 
tending and  supervising  puwer  which  will 
enable  him.  In  the  face  of  these  unexpected 
ooutingencies,  to  do  Justice. 


DORA  A.  BUNT  kt  al.,  Plj^.  in  Brr., 


(Bee  8.  a  Beporter<s  ed.  leS-UBJ 


1.  Where  Mvecal  miners  were  In  a  tunnel  In  d»- 
fsnttaot^  mlaes  and  the  superlntentent,  <llsoov> 
erlng- that  the  root  of  the  tunnel  bad  been  ihat- 
tared  bj  blaating,  told  tbe  men  to  prop  ll  up  and 
to  put  a  post  b7  tbe  side  of  one  wbioh  had  been 
there  for  anotber  purpose,  tmt.  on  one  of  tba 
men  BuKKSstlDK  that  this  should  be  taken  out  and 
tnother  put  in  11a  plaoe,  left  it  optional  with 
them  to  do  so  or  not,  and  told  them  to  beoareful 
and  not  let  tbe  root  fall  down  on  them,  and  de- 
ceased and  tbe  otbermlnera  decided  that  It  would 
beaafe  to  takFouttbepo«t,anddidso,lntendliir 
to  so  ou  tslde  to  get  other  timber,  and,  after  tb« 
removal  of  tbe  post,  deceased  tal  down  under 
tbeebattered  roofand  part  of  the  rook  fell  On  blm 
and  killed  blin.~he]d.  that  be  took  the  risks  of 
tbe  work  In  wblob  be  was  emploj'ed,  and  that  hla- 
own  □ecllBenoe  was  the  direct  cause  of  hfa  death, 
and  that  In  an  aotlon  by  bis  widow  and  daugliter, 
to  recover  damages  for  hla  death,  the  court  rlgbu 
I7  directed  a  verdict  for  defendant. 

2.  Where  the  oalj  wttneeses  of  tbe  aoddent,  whosa. 
the  pkBlotm  was  therefore  compelled  to  oatl.  wei»- 
in  deCeadant's  emplo;  and  mlffbt  t>e  piejudloed- 
tn  ItB  favor,  the  question  how  tar  tber  wera  so- 
blBSed  Is  of  no  weight,  and  doea  not  require  auti- 
mlHSlQU  to  tbe  lurf,  tbelra  being  the  onir  testi- 
mtin;  on  the  point,  disbelief  of  ttaelr  Vmtinuiar' 
cannot  supplr  a  want  of  proof. 

I  No.  168.] 
Argued  and  Submitted  January  $8,  1891.     De- 
cided March  t,  1S9I. 


--      „  .. r  th» 

defendant  in  an  action  brought  by  tbe  widow 
and  daughter  lo  recover  damnRes  under  sec. 
87?  of  tbe  California  Civil  Code  for  tbe  death, 
by  defendant's  negligence,  of  one  ol  iu  work- 
men.    AH^rmed. 

The  facts  are  ilaied  In  the  cpinlon. 

MatT*.  S.  F.  Lelb  and  J.  C.  Blade,  tor 
plaintiffs  In  error: 

Ordinarily,  where  thero  Is  any  testimony 
tending  to  uow  negligence,  it  is  aquestion  for 
tbe  jury. 

Qui'mAjf  T.  VerrnMt  Cerit.  R.  Oo.iS  Vt.  B87; 
Pfau  V.  JtejinMi.  58  III.  S12;  Palenaa  v. 
Wallaee,  1  Hacq.  H.  L.  Gas.  748,  38  Eng.  L. 
A  Eq.  48;  Barnes  v.  Behmeider,  79  U,  8.  »■ 
Wall.  248  (19:046);  Hickman  v.  J<met,  Id.  197 
(581). 

It  became  an  imperative  duty  of  the  master 


Thtd, 


Mr.  Jvttiee  Ora.7  was  not  present  at  the 
argument  of  this  case,  and  took  no  part  In 
its  decisioD- 
188  V.  S. 


Nora.— .^  to  uho  ar«  co-emplovlM  or  eo-temoMt- 
irltMn  tAs  ruJ<  f  IMI  a  nuister  <■  not  refjxHUtbls/orta- 
jiiria  to  a  tcrvant  oeeatoned  bv  tht  nigUt/Bne»  0/  a 
co-MTWint,  see  noU  to  Hoogh  v.  TexM  *  P,  B.  Go. 

a:  am. 

Aitontgtiveti«e:retpoiiMiaitii  eftrmtUr  to  terv- 
anl  for  eorc/ulnut  and  eompettnev  of  to 


a  Wabash  B.  Co-  v.  UoDenlels,  tIM6. 
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to  see  to  it  that  the  temporary  support  was  for  the  defendant,  because  the  evidence  would 

supplied  before  the  post  was  taken  out.  not  warrant  a  yerdict  for  the  plaintifEs.     Tbi 

WheeUr  y.  Wcuon  Mfg,  Co.  185  Mass.  294;  circuit    court  granted  the  motion;  and  tbe 

Copley  y.  New  Eaten  db  JV.  Co.  186  Mass.  6;  plaintiffs  excepted  to  the  direction,  and  sued 

Flike  V.  Boston  <fi  A.  R.  Co.  58  N.  Y.  549;  out  this  writ  of  error. 

Corcoran  Y,  HoUbrook,  59  N.  Y.  517-520;  Ful-  The  reasons,  stated  in  the  opinion  of  the  comt 
kr  V.  Jewett,  80  N.  Y.  50,  52, 58;  Ford  v.  Fitch-  below,  reported  in  11  Sawyer,  178,  are  condn- 
buroR,  Co.  110  Mass.  ^iX-,  Hough  v.  Texas  A  si  ye.  Bunt  participated  in  taking  out  tbe  pott, 
P.  R.  Co.  100  U.  8.  218  (25:  612);  Northern  F.  with  full  knowledge  of  tbe  danger,  and.  after 
R,  Co,  y.  Herbert,  116  U.  8.  642  (29:  755).  the  post  had  been  removed,  and  before  sa- 
lt was  a  duty  of  the  court  to  submit  the  other  hadj)eenputin  its  place,  sat  down  under 
whole  case  with  proper  instructions  to  the  the  shattered  roof.  Recklessness  could  bardlj 
Jury.  go  farther.  Tbe  evidence  would  warrant  do 
Kane  v.  Northern  Cent  R,  Co.  128  U.  6.  other  conclusion  than  that  he  took  the  risks  of 
91-96  (82:  839-842);  Jonee  v.  East  Tennessee,  V.  th^  work  in  which  he  was  employed,  and  that 
4kO.  R.  Co.  Id.  448-446  (478-480);  Washington  bis  negligence  in  the  course  of  that  work  wai 
dtQ.RCo.  V.  McDade,  185  U.  8.  554  (84: 285);  the  direct  cause  of  bis  death.  The  court  tbera- 
Hough  V.  Texas  db  F.  R.  Co.  100  U.  8.  218  fore  rightly  directed  a  verdict  for  the  defend- 
(25:  612);  Northern  P.  R.  Co.  v.  Herbert,  116  ant.  RandaU  v.  Baltimore  db  O.  R.  Co.  109  U. 
U.  8.  642  (29:  755);  Daley  v.  American  Print.  8.  478 127:  10081-  Sdiofield  y.  Chicago,  M.  d 
Co.  150  Mass.  77;  'Myers  v.  Hudson  Iron  Co.  St.  P.  R.  Co.  114  U.  8.  615  [29:  224];  OunL'ier 
150  Mass.  125.  v.  Liverpool  dbL.  dbO.  Ins.  Co.  184  U.  S.  110 

Messrs.  T?umas  B.  Bishop  and  William  W.  [88:  857]. 

Morrow  for  defendant  in  error.  The  suggestion  that,  because  the  only  wit- 

rAAd.1  nesses  of  the  accident,  and  whom  the  plaintifh 

[4B4J     j^^  Justice  Ghray  delivered  the  opinion  of  were  therefore  compelled  to  call,  were  in  tbe 

the  court:  defendant's  employ  and  might  be  prejudiced 

This  was  an  action  brought  against  a  cor-  in  its  favor,  the  question  how  far  they  were  ao 

poration  of  Great  Britain  by  the  widow  and  biased  should  have  been  submitted  to  tbe  juir, 

daughter  of  William  J.  Bunt,  citizens  of  Call-  is  of  no  weight.    Theirs  beinff  the  only  tesd- 

forma,  to  recover  damages,  under  ^  877  of  tbe  mony  on  the  point,  disbelief  oi  their  testimony 

California  Civil  Code,  for  his  death  by  the  could  not  supply  a  want  of  proof, 

defendant's  negligence  while  a  workman  in  Judgment  affirmed. 
its  mine.    Tbe  answer  alleged,  among,  other 

things,  that  his  death  was  caused  by  his  own  

neglicrence,  and  not  by  any  negligence  on  the 

part  of  the  defendant.  JOHN  W.  HANNER  et  al.,  AppO., 

At  the  trial,  the  only  witnesses  called  by  the  v 

?^^'S«^^il«!S^  ^T'^^f  h-  ^^e^^, '^^^^'^^nship  LEWMAN  G.  MOULTON  m  au 
w  the  deceased,  and  of  his  death)  were  the 

superintendent  of  tbe  mine  and  a  fellow  work-  ^     ci/^«      ^«.^^ii*^«.« 

man  of  the  deceased,  whose  testimony  tended  (See  S.  a  Reporter's  e<L  48M8SJ 

to  prove  the  following  facts:    While  Bunt  and  ^.„    ^  .     ^         ..  .      ^      .^       .     ..    .^ 

three  others,  all  four  experienced  miners,  were  ^'^^  ^  lands-sutt  U)  sH  ande  jai^-^mtti- 

in  a  tunnel  in  the  rock  of  the  defendant's  mine,  tions— possession  of  land. 

thirty-five  hundred  feet  from  its  mouth,  the  -    „^  *_*  *      ,    m^    ^  ^.., .    ^ 

•uperintendent  came   in,  and  discovered    by  ^  J^rAfin^x^huSS?H?n^J?SL^ 

i^Xiri..^.  »«•  tu^w.^^4  ^9  4V»  *.,*.«^i  «.«^  v..  ..J.^J  wUI  lanos in  Texas,  bisriirbtto  landsm  tnatBlili 

looking  at  therpof  Of  the  tunnel,  andby  sou  existing  only  in  a  land  certificate  ioued  by  tkt 

ing  It  with  a  pick,  that  it  had  been  shattered  Republic  of  Texas  which  had  been  conveyed  to 

by  blasting  further  in;  and   told  the  men  to  him,  and  an  administrator  in  Texas  of  hfc  «irtek 

prop  it  up  wuh  timbers  from  that  point  to  the  by  order  of  the  Texas  probate  oourt,  sold  tki 

«nd.   Then  was  already  a  post  of  timber  at  that  certificate,  which  sale  was  confirmed,  and  tki 

point,  which  had  been  put  there  only  to  hold  purchaser  located  the  onrUflcate  on  land,  aad 

the   "spiling  "  or  pieces  of  wood  extending  patents  therefor  were  issued  by  the  State,  wadk 

along  tbe  sides  of  the  tunnel  to  keep  back  the  purchaser  is  the  holder  of  the  legal  tlUe  u>  tki 

"  gouge  or  selvage  of  the  vein  clay  and  slimy  certificate  and  to  the  land,  and  he  and  thoee  wb« 

stuflf.'^   The  superintendent  told  the  men  that  ^«^JT*  *?^  ^'Vl'^T*^  ^  ^rf.T5!J!f 

they  had  better  ^t  a  post  by  tbe  side  of  this  one;  »uob  legal  titie,  although  the  sale  waa  fiauditot 

^1?''  i^^°>i?\^^  ^f  ™,^  «Vt?^«^*??  ^?*S  ^^^  Nom-27iat  tiUe  of  lands  by  devise  U  gaoermd  bf 

abould  be  taken  out  and  another  put  m  its  place,  ,^^  ^Z  tM  ^taie,  see  nofe  to  Clark  y.  Graham,  8e  WL 

left  It  optional  with  them  to  do  so  or  not,  say-  FweUm  irflte  must  he  proved  here,  to  ham  tgeA 

ing,  "If  you  think  proper  vou  can  take  out  here\%Dhen  and  how  evidence;  aneOUxry,  probaUti. 

that  post,  but  be  careful  of  the  roof,  don't  let  see  notes  to  Darby  v.  Mayer,  8: 307;  Armstionf  ▼. 

it  fall  down  on  you,  and  be  careful  of  the  spil-  Lear,  6: 680. 

ing."    Bunt  and  the  other  workmen  decided  Domictt  of  testator  governs  volldtty  of  wOleisi 

that  it  would  be  safe  to  take  out  the  post,  and  distribution:  foreion  wUL  necessary  to  be  prow* 

did  so,  intending  to  go  outside  to  get  other  ^^^^  ««^«  «»'«'  o^o"*^  ^  ^^^^  ^'  ^°*~  *^ 

14851  timber.    After  tbe  removal  of  the  post.  Bunt  ^' ^TT/^]!^:^  ;.^./  •«m..  4^*^*.^  ^  *.mm^ 

1*®*J  sat  down  to  rest  under  the  shattererfioof,  and  tolSJ^^!!^?!^^                                    ''^ 

Dart  of  the  rock  fell  upon  and  mortally  injured  J[7^  conditions  precedent  and  eiimetiuent:  «*• 

"*™-     ,       ,           -   -         ,.,«.,,             ,  may  perform^  and  their  effect;  impUcatton;  rnHpsr* 

At  tbe  close  of  the  plaintiffs'  evidence,  tbe  /orTned,-«ee  notes  to  Taylor  y.  Ma8on,6: 101;  UoJti* 

defendant  moved  the  court  to  direct  a  verdict  i  states  v.  aarke,  0: 80. 
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The  Interest  which  the  devteees  under  the  will 
had  after  the  sale  of  the  oertltloate  was  not  an  in- 
terest legal  or  equitable  in  the  land,  but  only  the 
right  to  disaffirm  the  sale  and  institute  a  suit  to 
set  it  aside,  and  thus  acquire  the  certificate  or  the 
land  located  under  it;  such  a  suit  must  be  brought 
within  the  period  of  the  Statute  of  Limitation  of 
the  State. 

S.  Where  an  interval  of  nearly  thirteen  years,  be- 
ing more  than  the  state  period  of  limitation,  has 
elapsed  between  the  sale  of  a  land  certificate  and 
the  bringing  a  suit  to  set  the  sale  aside,  and  the 
▼alue  of  the  land  located  thereunder  has  largely 
Inoreased,  and  parties  Interested  and  witnesses 
have  dieduind  no  person  now  interested  in  the  land 
is  implicated  in  the  fraud  alleged  as  the  ground  of 
relief,  the  plaintiffs  are  eruilty  of  laches,  and  can- 
not have  relief  in  a  court  of  equity. 

:3L  One^  assuming  possession  of  a  tract  of  land 
does  not  excuse  him  from  prosecuting  a  suit  with- 
in t^e  prescribed  period  of  limitation,  against  a 
person  holding  an  adverse  title  thereto. 

[No.  171.] 

Argued  and  Submitted  Jan,  i8,  £9,  1891.    De- 
cided March  2,  189L 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Texas  dismissing  a  suit  to  set  aside  a 
sale  of  a  land  certificate  as  fraudulent  and  to 
declare  deeds  of  land  null  and  void.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  D.  Park,  for  appellants: 

The  decree  is  erroneous  in  holding,  in  ef- 
fect, that  the  subject  of  the  devise,  bein^,  not 
land,  as  tbe  testator  expressly  states  be  believes 
it  to  be,  but  a  government  grant  of,  or  an  in- 
choate right  to,  land,  evidenced  by  a  head-right 
<»rtificate,  unlocated,  was  merely  a  piece  of 
personalty,  and  could  not  pass  under  a  devise 
of  land.  The  devise  was  therefore  inopera- 
tive, and  void  for  uncertainty. 

Finlay  y.  King,  28  U.  8.  8  Pet.  876  (7:  712); 
Chapman  v.  Brown,  8  Burr.  1634;  Uiecocks  v. 
Hiecocke,  5  Mees.  &  W.  868;Ft7A»w<  v.  AUen, 
60  U.  8.  18  How.  898  (15;  899);  Den  v.  McMur- 
tie,  15  N.  J.  L.  276;  Clarke  y.  Doorman,  85  U. 
a  18  WalL  502(21:906). 

A  sale  of  the  land  would  include  a  sale  of 
the  certificate,  and  the  title  to  the  certificate 
would  remain  good  and  follow  it  to  whatever 
land  it  might  hi  subsequently  applied. 

Dines  v.  Thorn,  57  Tex.  102;  Trimble  v. 
Smithen,  1  Tex.  804;  Robertson  v.  DuBose,  76 
Tex.  8;  Uearne  v.  GiUett.  62  Tex.  23;  Ruther- 
Jord  v.  Greene,  15  U.  8.  2  Wheat.  196  (4:  218); 
Fremont  v.  United  States,  58  U.  8.  17  How. 
542  (15:  241);  United  States  v.  Larkin,  59  U.  8. 
18  How.  557  (15;  485);  Bodrigvez  v.  United 
States,  68  U.  8.  1  Wall.  588  (17:  691);  Hornsby 
T.  United  States.  Tl  U.  8. 10  Wall.  244  (19: 905); 
Sehulenberg  v.  Uarriman,  88  U.  8.  21  Wall.  60 
(22:  554);  ShepUy  v.  Cauoan,  91  U.  8.  838  (28: 
425);  HaU  v.  RusseU,  101  U.  8.  509  (25:  831); 
Dissell  V,  Denshaw,  1  8awy.  573;  Catlinv,  Doff- 
man,  2  8a wy.  490. 

Land  certificates  and  warrants  have  in  Texas 
been  sometimes  treated  as  having  the  incidents 
•of  real  estate  (Hermann  v.  Reynolds,  52  Tex. 
«95;  mpUy  v.  With^e,  27  Tex.  18;  Smith  v.  Sub- 
lett,  28  Tex.  163),  and  sometimes  as  having 
those  of  personal  property. 

Stone  V.  Brown,  54  Tex.  884;  Kimmetl  v. 
Wheeler,  22  Tex.  85:  Duncan  v.  Veal,  49  Tex. 
^11. 


No  adverse  holding  of  the  certificate,  how- 
eyer  long  the  time,  gives  title  to  the  certificate 
by  limitation,  or  the  right  evidenced  by  it,  aa 
against  the  true  owner. 

Barker  y.  Svenson,  66  Tex.  407;  Harwnf  y. 
Cummings,  68  Tex.  606;  Ross  v.  Early,  89  Tex. 
890;  Dunlap  v.  Gibbs,  4  Yerg.  94;  2  Bl.  Com.  17; 
1  Thomas'  Coke,  219;  8  Kent,  Com.  822. 

Mr,  Sawnie  Robertson,  for  appellees: 

The  certificate  was  a  mere  chattel. 

Bandon  v.  Barton,  4  Tex.  289;  Johnson  y. 
Newman,  48  Tex.  640;  Barker  y.  Swenson,  66 
Tex.  407. 

A  sale  by  the  administrator  passes  a  title  su- 
perior to  the  title  of  the  heir,  devisee  or  legatee. 

Grignon  v.  Astor,  48  U.  8.  2  How.  888  (11: 
290);  tlorentine  v.  Bartm,  69  U.  8.  2  WalL 
216  (17:  785);  Rutherford  v.  Stamper,  60  Tex. 
448. 

The  appellants'  suit  is  stale,  and  they  are 
barred  oi  their  right  of  recovery  by  their  laches. 

Pearson  v.  Durditt,  26  Tex.  172;  Fis/ter  v. 
Wood,  65  Tex.  199;  2  Perry,  TrosU,  §  602; 
Johnson  y.  Newman,  43  Tex.  628. 

The  legal  title  passing  by  patent  passes  by 
inurement  to  the  owner  of  tne  certificate  by 
virtue  of  which  the  patent  issued. 

BisseU  V.  Penrose,  49  U.  8.  8  How.  880  (12: 
1100):  Landes  v.  Brant,  51  U.  8.  10  How.  848 
(18;  449):  Stoddard  v.  Chambers,  48  U.  8.  2 
How.  284  (11:  269);  French  v.  Spencer,  62  U.  8. 
21  How.  228  (16;  97);  Govld  v.  West,  82  Tex. 
338;  Burkett  v.  Scarborough,  59  Tex.  498;  Sat- 
terwhite  v.  Bosser,  61  Tex.  175;  Lindsay  y.  Jqf- 
fray,  55  Tex.  626. 

The  owners  were  innocent  purchasers  for 
value  and  without  notice  of  appellants'  equity. 

2  Pom.  Eq.  Jur.  §  740;  Lenevev,  Leneve,  2 
White  &  T.  Lead.  Caa.  in  Eq.  146,  155. 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court; 

This  is  a  bill  in  equity,  filed  January  27, 
1882,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas,  by  John 
W.  Hanner,  Jr.,  James  D.  Park  and  John  8. 
Park,  Jr.,  against  Lew  man  G.  Moulton,  M.  C. 
Monlton,  C.  R  Beaty,  Clement  R  Johns,  J. 
C.  Kerby,  Flavins  Everett,  W.  Von  Rosenburg 
and  the  corporation  of  C.  R  Johns  &  (com- 
pany, to  establish  the  title  of  the  plaintiffs  to 
three  several  tracts  of  land  in  the  State  of  Tex- 
as, one  of  586  acres  in  Ellis  County,  one  of  640 
acres  in  Falls  County  and  one  of  250  acres  in 
Clay  County.  The  bill  prayed  that  the  deeds 
under  which  the  defendants  claimed  title  to 
such  land  might  be  declared  null  and  void. 
The  plaintiffs  asserted  title  to  it  as  devisees 
under  the  will  of  Thomas  Park,  who  died  in 
the  State  of  Tennessee,  where  he  resided,  on 
September  4, 1866,  leaving  a  last  will  and  testa- 
ment, executed  March  20,  1866,  one  clause  of 
which  was  as  follows:  **1  will  to  John  W. 
Hanner,  Junior.  James  Park  and  John  Park« 
Junior,  my  tract  of  land,  containing  near  fif- 
teen hundred  acres  first-rate  land,  lying,  I  be- 
lieve, in  Ellis  County,  Texas.  My 'papers  are 
in  the  hands  of  J.  A.  N.  Murray  and  William  [4871 
H.  Gill,  of  Clarksville.  Texas,  who  must  ac-  ' 

count  for  sll  papers  of  mine  found  in  the  bands 
of  William  iL  Park's  widow  at  his  death.     All 
other  lands  I  may  own.  and  not  disposed  of  by 
I  will,  may  be  given  to  Dr.  Jaa.  P.  Hanner." 


188  U.  8. 


U.  8.,  Book  84. 
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Tbe  testator  did  not  own  at  any  time  any 
land  Id  Ellis  County,  Texas,  and  the  defend- 
ants insisted  that  he  did  not  own  any  other  land 
in  Texas  to  which  the  devise  referred  or  could 
refer;  but  at  the  time  of  his  death  he  owned 
what  was  called  a  head-right  certificate  for  one 
third  of  a  league,  or  1.47o  acres,  of  land,  issued 
by  the  Republic  of  Texas  May  8. 1838,  to  Wil- 
Mam  U.  Ewing,  Ewing  having  conveyed  to  the 
testator,  by  deed  dated  April  0,  1846,  all  his 
right,  title  and  interest  to  the  land  which  had 
been  or  might  be  located  and  surveyed  by  vir 
tue  of  such  head-right  certificate,  the  deed  war- 
1  anting  to  the  ^antee  the  peaceable  possession 
of  the  land  against  all  claims  to  be  made  under 
the  grantor.  By  a  codicil  to  his  will,  executed 
Au/!ust  25, 1866,  the  testator  appointed  James 
P.  Hanner  his  executor.  The  will  was  admit- 
ted to  probate  in  the  probate  court  in  Tennes- 
see, and  letters  testamentary  thereon  were  is- 
sued to  James  P.  Hanner. 

Subsequently,  and  on  July  8,  1867,  at  the  in- 
stance of  the  Tennessee  executor,  Clement  R. 
Johns,  one  of  the  defendants  in  this  suit,  ap- 
plied to  the  county  jud^  of  Travis  County,  in 
the  State  of  Texas,  sitting  as  a  probate  court, 
praying  that  letters  of  administration  might  be 
issued  to  him  on  the  estate  of  James  Park,  with 
the  will  annexed,  and  produced  a  certified 
copy  of  the  will,  with  satisfactory  evidence  of 
the  probate  thereof  in  Tennessee;  and  it  was 
admitted  to  probate  in  Texas,  and  letters  of  ad- 
ministration with  the  will  annexed  were  grant- 
ed to  Johns,  at  the  July  Term,  1867.  At  the 
same  term,  he  presented  to  the  Probate  Court 
of  Travis  County  an  inventoir  of  the  estate, 
which  did  not  include  the  1,476  acres,  but 
stated  that  there  were  other  lands  in  the  State 
claimed  by  the  heirs,  which  would  be  reported 
by  him  as  soon  as  a  knowledge  of  the  same 
could  be  obtained  by  him  sufiScient  to  identify 
them.  On  January  1, 1869,  Johns  filed  in  the 
probate  court  a  supplemental  inventory,  which 
stated  that,  since  nling  the  original  inventory, 
1 488  ]  he  had  found  a  land  certificate  belonging  to 
the  estate,  for  one  third  of  a  league,  or  1,476 
acres,  granted  to  W.  H.  Ewing  and  transferred 
by  the  latter  to  James  Park,  and  which  was 
appraised  January  1,  1869,  by  appraisers  ap- 
pointed by  tbe  court,  at  tbe  value  of  $200;  and 
that  that  was  all  the  additional  property  to 
which  title  had  been  discovered.  He  further 
stated  that,  the  certificate  being  lost,  he  had 
obtained  a  duplicate  of  it,  and  asked  for  an  or- 
der to  sell  it,  to  pay  the  expenses  of  adminis- 
tration and  the  expenses  of  looking  up  the 
estate,  which  then  amounted  to  over  $100. 
The  court  thereupon  made  an  order  that  he 
proceed  to  sell  tbe  land  certificate,  for  cash,  on 
the  first  Tuesday  in  February,  18i59,  after  giv- 
ing due  notice.  On  the  26th  of  February, 
1869,  on  the  representation  of  the  administra- 
tor to  the  court  that  by  accidental  omission  tbe 
sale  had  not  taken  place,  it  made  an  order  tbat 
he  sell  tbe  certificate  for  cash  on  tbe  first  Tues- 
day in  April,  1869,  on  giving  due  notice;  and 
that  he  return  on  account  of  sale  to  the  court 
On  the  8d  of  June,  1869.  he  reported  to  the 
court  that  on  the  first  Tuesday  in  April,  1869, 
he  had  sold  the  certificate,  as  the  property  of 
the  estate,  to  J.  C.  Eerby,  the  highest  and  best 
bidder,  for  7i  cents  per  acre,  making,  for  the 
1,476  acres,  $110.70,  which  he  stated  he  be- 
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lieved  to  be  a  fair  price,  under  the  drcufli- 
stances  connected  with  the  title;  and  be  rec- 
ommended a  confirmation  of  the  sale.  There- 
upon, on  the  same  day,  tbe  court  madett 
order  approving  and  confirming  the  ale,  and 
directing  the  administrator  to  devest  title  oat 
of  the  former  owner  and  to  vest  it  in  the  piu«> 
chaser,  after  his  compliance  with  the  terms  of 
sale. 

In  October,  1871,  Johns,  ts  administntor, 
presented  to  tbe  County  Court  of  Travis  Cooo- 
ty  his  account  of  debits  and  credits,  showing 
among  other  things,  the  receipt  of  the  $110.% 
for  the  "sale  of  one- third-league  cert,  donbtful 
title,"  and  a  balance  on  hand,  belonging  to  tbe 
estate,  of  $11.88  in  United  States  curreocy,  and 
representing  ''that  all  the  property  of  the  mH 
estate  of  James  Park,  except  the  land  certifi- 
cate, which  was  found  by  the  administrator,  hat 
been  disposed  of  by  the  last  will  of  tbe  de- 
ceased," and  asking  to  be  discharged.  No  ac- 
tion appears  to  have  been  had  by  the  court  is 
regard  to  this  account  or  to  a  discharge.  Ee^ 
by,  the  purchaser,  afterwards  located  the  cer  I* 
tificate  on  the  three  tracts  of  land  above  me»- 
tioned. 

On  August  28,  1882,  an  amended  and  sop- 
piemen  talbill  was  filed  by  the  plain  tiffs,  add- 
ing as  defendants  James  P.  Hanner,  the  Ten- 
nessee executor,  Robert  Smith,  Thomas  D. 
Johns,  W.  B.  Blalock  and  A.  J.  P.  Johnson. 
The  gravamen  of  the  two  bills  was,  that  ttat 
procmiings  of  Clement  R.  Johns,  the  Tezai 
administrator,  in  the  Probate  Court  of  Travii 
County,  by  which  he  obtained  the  order  for 
the  sale  of  the  certificate,  and  the  sale  itself, 
were  fraudulent;  that  Eerby,  the  purchaser, 
had  knowledge  of  and  oarticipated  in  the  fraud; 
and  tbat  the  other  defendants,  who  were  is 
possession  of  the  three  tracts  of  land,  claimiiy 
title  to  them  under  Eerby,  bought  with  notice 
of  tbe  fraud. 

Answers  to  the  bill  wereput  in  by  James  P. 
Hanner,  Eerby,  Clement  K.  Johns,  Yon  Boa- 
en  berg,  Everett,  Beaty,  the  two  Moultou^ 
Smith,  Blalock  and  Johnson.  M.  C.  Mooltos 
having  died,  the  suit  was  revived  against  bit 
devisees,  legatees  and  executor.  Thomas  IX 
Johns  and  tne  executor  and  devisees  of  M.  C 
Moulton  subsequently  answered  Um  bill  It 
was  set  up  in  the  answer  of  Beaty.  that  tha 
claim  of  the  plaintiffs  was  barred  by  the  Lava 
of  Limitation  of  Texas  before  the  comment 
ment  of  the  suit,  and  that  the  demand  was 
stale;  and  in  the  answer  of  M.  C.  Mouhoi, 
that  the  claim  of  the  plaintiffs,  if  any  tbejever 
had,  was  stale,  on  account  of  their  laches  and 
gross  and  inexcusable  neglect  to  make  known 
or  assert  their  claim;  and  in  the  answen  of 
Smith  and  Johnson,  that  the  suit  was  bancd 
by  the  Statutes  of  Limitation  of  Texas;  loidin 
the  answer  of  Clement  R.  Johns,  that  the  daim 
of  the  plaintiffs  was  stale  and  barred  by  reaaoa 
of  laches;  and  in  the  answer  of  Eerby,  thaltka 
plaintiffs'  demand  was  stale  and  barred  by  tba 
Law  of  Limitations. 

Replications  having  been  filed  to  the  varioot 
answers,  proofs  were  taken,  and  the  cause  was 
heard  before  Mr.  Justice  Woods  and  Jttdgi 
McCormick,  District  Judge,  and  on  the  lOtk 
of  February,  1885,  a  decree  was  entered  dis- 
missing the  bill.  The  opinion  of  Mr.  J%ttu9 
Woods  is  reported  in  28  Fed.  Rep.  6.    He  dii- 
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posed  of  the  case  on  the  following  ground,  as 
stated  in  his  opinion:  '*  Upon  the  trial  of  the 
case,  the  plaintiffs,  conceding  that  the  testator 
at  his  death  owned  no  land  in  Ellis  County,  or 
elsewhere  in  Texas,  to  which  said  devise  re- 
ferred, to  prevent  the  devise  from  being  inop- 
erative, and  to  prove  their  title  to  the  lands  m 
auestion,  offered  evidence  tending  to  show 
lat  the  testator,  when  he  execut^  his  will, 
and  at  the  time  of  his  death,  believed  that  the 
£win^  head-right  certificate  had  been  located 
in  EUis  County,  making  him  the  owner  of  the 
lands  covered  thereby;  that  it  was  the  purpose 
of  the  testator,  shown  by  his  declarations  to 
and  conversations  with  the  witnesses,  to  devise 
to  the  plaintiffs  the  Ewing  certificate,  if  it 
should  turn  out  that  it  had  not  been  located; 
and  that  he  was  advised  by  the  lawyer  who 
drew  his  will  that  the  devise  above  quoted 
would  be  effectual  to  carry  out  such  purpose. 
The  contention  of  the  plaintiffs  was,  that  if  this 
evidence  was  admitted,  it  would  show  them  to 
be  the  owners  of  the  Ewing  head  right  certifi- 
cate under  the  devise  in  the  will  of  James 
Park,  and  establish  their  title  to  the  lands  locat- 
ed by  Kerby  under  that  certificate.  It  is  evi- 
dent that  the  title  of  the  plaintiffs  to  the  relief 
prayed  by  their  bill  depends  upon  the  admissi- 
bility of  this  evidence.  The  defendants  object 
to  the  testimonv.  I  am  of  opinion  that  the  ob- 
jection is  well  taken,  and  that  the  evidence 
should  be  excluded."  He  further  said:  **  I 
think  this  is  a  case  for  the  enforcement  of  the 
rule  which  excludes  parol  evidence  to  alter  or 
add  to  the  terms  of  a  will.  I  am  therefore  of 
opinion  that  the  evidence  offered  should  be  ex- 
cluded. Without  its  aid,  the  plaintiffs  show 
DO  ground  for  the  relief  prayed  in  their  bill. 
It  must  therefore  be  dismissed,  at  their  costs; 
and  it  is  so  ordered." 

We  do  not  find  it  necessary  to  consider  the 
case  in  the  view  in  which  the  circuit  court  con- 
sidered it;  for  we  are  of  opinion  that  the  claim 
of  the  plaintiffs  must  fail  on  the  ground  of 
laches. 

Patents  were  issued  by  the  State  of  Texas 
for  the  three  tracts  of  land  in  question  in  the 
name  of  James  Park,  assignee  of  William  H. 
Ewing,  **hi8  heirs  or  assigns  forever,"  as  fol- 
lows: February  17,  1870,  for  the  586  acres  in 
EUis  County;  March  5,  1870,  for  the  640  acres 
in  Falls  County;  and  June  24,  1873,  for  the 
250  acres  in  Clay  County;  and  such  patents 
were  duly  recorded  in  the  respective  counties. 
It  was  a  custom  in  the  land  ottlce  of  Texas  not 
to  issue  patents  to  assignees  who  derived  their 
title  through  a  judicial  sale,  and  therefore  all 
these  patents  were  issued  in  the  name  of  James 
Park. 

In  1876,  the  plaintiffs  put  a  tenant  in  posses- 
sion of  a  large  part  of  the  586  acres  in  Ellis 
County,  and  L.  G.  Moulton,  who  claimed  title 
to  the  land,  brought  an  action  of  trespass  to 
try  title  against  the  tenant,  in  the  District  Court 
of  Ellis  County,  on  March  27,  1879;  which 
suit  was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Texas.  The  plaintiffs  in  the  present  suit  were 
made  parties  defendant  to  that  suit,  and  part 
of  the  prayer  of  the  bill  in  the  present  suit  is  to 
enjoin  such  action  at  law  of  L.  G.  Moulton. 

Kerby  was  the  holder  of  the  legal  title  to  the 
certificate  and  the  legal  title  to  Uie  hind;  and 
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he  and  the  defendants  who  derived  their  title 
from  him  became  the  owners  of  such  legal 
title.  This  was  so,  even  if  the^sale  was  fraud- 
ulent. If  the  certificate  was  by  the  will  be- 
queathed to- the  plaintiffs,  and  even  if  the  sale 
was  fraudulent,  the  interest  which  the  plaintiffs 
had,  after  the  sale  of  the  certificate,  was  not  an 
interest  of  any  kind,  legal  or  equitable,  in  it  or 
in  the  land,  but  onljr  the  right  |>romptly  to  dis- 
affirm the  sale  and  institute  a  proceeding,  in  a 
reasonable  time,  to  have  it  set  aside,  and  thus 
re-acquire  the  certificate  or  the  land  located  un- 
der it.  Perry  on  Trusts,  §  602w;  2  Pomeroy's 
Equity,  §§  818,  917;  2  Story's  Eq.  Jur.  §  1520; 
Pearson  v.  Bnrditt,  26  Tex.  157. 

The  sale  in  question  was  confirmed  by  a 
proper  decree  of  the  Probate  Court  of  Travis 
County.  Limitation  of  the  right  of  review 
was  two  years  after  the  date  of  the  decree. 
Rev.  Stat,  of  Texas,  art.  1389,  enacted  in  1846. 

Further,  a  bill  to  review  a  decree  in  equity 
was  authorized  by  the  Act  of  February  5, 1841 
(1  Paschal's  Dig.  p.  764,  art.  4616).  if  brought 
not  more  than  two  years  after  the  decree  should 
have  been  made  fi  nal.  This  applies  to  proceed- 
ings in  the  probate  court.  KUinecke  y.  Wood- 
ward, 42  Tex.  811;  Murchison  v.  White,  54  Tex. 
78,86. 

Since  1841  (1  Paschal's  Dig.  p.  758.  art.  4604) 
the  limitation  of  a  suit  in  Texas  to  recover  per- 
sonal property,  or  damages  for  its  conversion, 
has  been  two  vears;  and  by  1  Paschal's  Digest, 
p.  766,  art.  4622,  three  years  bars  a  suit  for 
land  if  the  defendant  has  color  of  title.  All  of 
these  defendants  had  color  of  title,  within  the 
meaning  of  that  Statute.  By  1  Paschal's 
Digest,  p.  767.  art.  4623,  a  suit  for  land,  if  the 
de^ndant  claims  under  a  registered  deed,  is 
barred  in  five  years.  By  the  Revised  Statutes 
of  Texas,  art.  8209,  p.  465,  a  suit  for  the  spe- 
cific performance  of  a  contract  to  convey  real 
estate  is  barred  in  ten  years,  ten  years  being  the 
longest  period  of  limitation  under  the  statutes 
of  Texas. 

In  the  present  case,  there  is  no  question  of 
minority  or  of  any  other  disability.  It  is  al- 
leged, however,  that  the  cause  of  action  was 
concealed;  but  the  order  of  sale,  the  report  of 
sale  and  the  order  confirming  the  sale  were  of 
record  in  the  Probate  Court  of  Travis  County. 
The  plaintiffs  knew,  or  had  the  means  of  know- 
ing,of  the  granting  of  administration  in  Texas, 
and  in  what  court  the  proceeding  was  pending. 
The  administrator  reported  that  Kerby  was  the 
purchaser.  The  connection  of  Kerby  with  C. 
R.  Johns  &  Company  was  no  secret.  The 
records  of  the  land  office  of  the  State  showed, 
as  early  as  March  23,  1870,  that  a  certificate 
for  the  unlocated  balance,  which  was  after- 
wards located  in  Clay  County,  had  been  deliv- 
ered to  C.  R.  Johns  &  Company.  On  the  in- 
formation disclosed  by  those  records,  the 
plaintiffs  in  1876  assumed  to  own  the  586  acres 
of  land  in  Ellis  County,  and  sold  part  of  it  and 
leased  the  rest.  This  was  done  under  a  power 
of  attorney  executed  by  the  three  plaintiffs,  on 
February  15,  1876,  to  Cyrus  T.  Hogan,  a  real- 
estate  agent  of  Ellis  County,  Texas,  constitut- 
ing him  their  agent  to  sell  the  586  acres  in  that 
county,  and  to  sign  their  names  to  transfers 
and  releases  necessary  to  confer  the  title  to  the 
land;  and  they  executed  a  further  power  of 
attorney  to  Hogan,  on  September  25,  1876.  au- 
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tboriziog  him  to  sell  and  convey  all  their  inter- 
est in  the  W.  H.Ewing  one  third  league  survey 
or  cerlificate,  wherever  it  might  be  located  in 
the  State  of  Texas,  as  having  been  willed  to 
them  by  James  Park,  and  to  perform  all  legal 

493]  Acls  i°  ^^^  management  of  the  certificate,  or  the 
land  located  by  virtue  of  it,  and  to  sign  their 
names  to  conveyances  of  any  nature  or  kind. 

It  is  stated  in  the  original  bill  that  neither 
the  plaintiffs  nor  the  Tennessee  executor  ever 
heard  of  the  settlement  of  October,  1871,  by 
Johns,  as  administrator,  in  the  probate  court, 
in  October,  1871,  until  about  the  year  1877  or 
the  latter  part  of  1876,  when  the  knowledge 
first  came  to  them  through  information  from 
their  agent  in  Ellis  County,  Texas.  That  agent 
was  Hogan.  James  D.  Park,  one  of  the  plain- 
tiffs, in  his  testimony,  produces  a  letter  from 
Hogan,  dated  September  20,  1876,  to  Doctor 
John  S.  Park,  ana  states  that  he  first  learned 
through  that  letter  that  the  firm  of  C.  R. 
Johns  &  Company  were  claiming  the  land  in 
Ellis  County,  and  also  the  remainder  of  the 
land  called  tor  by  the  certificate,  some  of  which 
was  in  Falls  County.  Doctor  John  8.  Park 
was  a  witness  in  the  case,  and  was  a  nephew 
of  the  testator,  an  uncle  of  the  plaintiff  John 
W.  Hanner,  Jr.,  and  the  father  of  the  other  two 
plaintiffs.  In  that  letter,  Hogan  informed 
Doctor  Park  that  C.  R.  Johns  administered  on 
the  estate  of  James  Park  in  1869,  and  sold  the 
W.  H.  Ewing  certificate  to  J.  C.  Kerby;  and 
that,  on  an  examination  of  the  record,  he, 
Hogan,  found  a  transfer  from  Johns,  as  ad- 
ministrator, to  Eerby.  On  the  26th  of  Sep- 
tember, 1876,  Hogan  wrote  another  letter  to 
Dr.  John  8.  Park,  which  is  produced,  stating 
that  a  lawyer,  whom  Hogan  had  consulted  on 
the  subject  of  the  sale  of  the  Ewiug certificate 
by  Johns,  at  administrator,  said  that  it  would 
not  "stick  at  all,"  but  advised  action  at  once. 
If  the  plaintiffs,  in  1876,  on  the  information 
disclosed  by  the  records,  assumed  to  own,  to 
sell  a  part  of,  and  to  lease  another  part  of,  the 
586  acres  of  land  in  Ellis  County,  thus  acting 
on  the  view  that  the  sale  did  not  deprive  them 
of  their  interest  in  the  land,  the  same  infor- 
mation was  sufiicient  to  demand  and  to  justify  a 
suit.  The  explanation  of  the  delay  may  be 
connected  with  the  fact  that  the  certificate, 
when  it  was  sold,  was  valued  at  $200,  while, 
when  the  bill  in  the  present  case  was  filed,  the 
three  tracts  of  land  were  worth,  as  is  testified, 
from  $8,600  to  $10,600. 

1 404]  Moreover,  the  evidence  shows  that  in  Jan- 
uary, 1871,  James  D.  Park,  one  of  the  plain- 
tiffs, was  in  Austin,  Texas,  saw  Clement  K. 
Johns,  went  to  the  land  office  and  looked  at 
the  record  books,  and  found  in  one  of  them  an 
entry  that  the  balance  of  the  Ewinffclaim,  not 
patented,  had  been  delivered  to  C.  R.  Johns  & 
Company  on  the  23d  of  March,  1870;  that  he 
afterwards  had  an  interview  with  Clement  R. 
Johns  on  the  subject  and  told  him  what  he 
had  seen  at  the  land  office,  and  asked  him  if 
he  knew  what  had  ever  become  of  the  Ewing 
certificate;  and  that  he  learned  from  Johns 
that  a  duplicate  of  it,  for  one  third  of  a  league, 
had  been  sold  at  public  auction  in  Austin,  in 
1868,  by  Johns,  as  administrator  of  James 
Park,  to  pay  expenses,  etc.,  of  administration. 
James  D.  Park  states  in  his  testimony  that  the 
transaction  ought  to  have  been  inyesligated 
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then  and  there,  and  gives,  as  an  excuse  for  not 
doing  so,  that  Johns  treated  the  matter  veiy 
lightly,  and  as  of  little  or  no  consequence,  and 
also  stated  that  he  did  not  recollect  who  wtt 
the  purchaser  of  the  certificate.  He  also  testi- 
fies that,  on  returning  to  Tennessee,  he  men- 
tioned to  the  Tennessee  executor  and  to  othen 
of  the  family  what  had  occurred  at  Austin, 
and  requested  the  executor  to  write  to  Mr. 
Green,  a  lawyer  at  Austin,  to  look  into  the 
sale  of  the  Ewmg  certificate,  and  see  if  it  coald 
not  be  got  back  in  some  way  or  replaced  by 
Johns;  that  the  executor  ^t  letters  from  Ml 
Green,  promising  to  look  into  the  matter,  bat 
nothing  further  or  definite  was  done  or  rs* 
ported  to  the  executor,  '*  the  parties  probab^ 
being  too  much  engagCKi  in  other  matters  to  gi?t 
it  proper  attention;  *  that  through  Hogan  be 
learned,  in  1876  or  1876,  that  a  portion  of  the 
Ewing  certificate  had  been  located  in  Ellii 
County;  and  that  a  patent  was  on  record  there 
to  James  Park  and  his  heirs  for  S86  acres  of 
the  Ewing  certificate;  and  that  his  father  then 
wrote  to  Hogan  to  take  possession  of  the  land 
for  the  plaintiffs,  and  instructed  Hogan  to  in- 
vestigate the  sources  of  the  supposed  title  of  C. 
R.  Johns  &  Company  to  the  lands,  and  report 
the  results,  after  which  Dr.  John  8.  Park  re- 
ceived from  Hogan  the  letters  of  September  20 
and  September  26,  1876,  followed  soon  after- 
wards by  a  paper  sent  by  Hogan  to  the  witness 
which  was  a  copy  obtained  from  the  public  [^ 
records  of  Ellis  County,  and  which  is  produced, 
showing  that  it  was  a  copy  of  the  conveyance 
made  by  Johns,  as  administrator,  to  Kerby, 
of  the  certificate,  and  which  recited  that  be 
had  sold  the  certificate  on  the  6th  of  April, 
1869,  to  Eerby,  for  $110.70,  and  that  the  sale 
bad  been  confirmed  by  the  court  at  the  Mtj 
Term,  1869. 

Even  in  1876,  when  the  plaintifFs  knew  iQ 
that  they  knew  when  they  filed  the  bill  in  1888, 
and  had  no  title,  but  only  the  right  to  go  into  e 
court  of  equity,  they  brought  no  suit  but  con- 
tented themselves  with  assuming  that  tbtj 
owned  the  586  acres  in  Ellis  County.  Their 
assuming  possession  of  that  tract  of  land  did 
not  excuse  Uiem  from  prosecuting  a  suit 
Wakt  V.  Haskins,  68  Tex.  418;  BuUodt  y. 
Smith,  72  Tex.  546,  549. 

An  interval  of  nearly  thirteen  years  elapsed 
between  the  sale  of  the  certificate  and  the  fil- 
ing of  the  bill  in  this  suit.  The  value  of  the 
property  has  largely  increased.  Parties  U3te^ 
ested  and  witnesses  have  died,  and  the  memory 
of  those  who  survive  has  decayed.  Not  a  per- 
son who  is  now  interested  in  any  of  the  land  ii 
implicated  in  the  fraud  charged  in  the  bill 
Under  the  facts  above  stated,  the  plaintifb 
have  been  guilty  of  such  laches  that  they  cto- 
not  have  any  relief  in  a  court  of  equity. 
SpadelY.  Eenrici,  120  U.  8.  377,  387  [80:  HS. 
719 1  ,and  cases  there  cited;  Richards  v.  liaekaU, 
124  U.  S.  183,  187, 188  [81 :  896,  899]. 

Nor  are  the  decisions  of  the  courts  of  Texii 
inconsistent  with  the  sustaining  of  this  defense 
of  laches.  In  Fisher  v.  Wood,  65  Tex.  199,  it 
was  held  that  a  party  would  be  relieved  from 
the  charge  of  laches,  where  facts  were  shown 
calculated  to  lull  inquiry,  and  the  fraud  wai 
not  discovered  until  about  three  months  before 
the  suit  was  brought.  In  Rotoe  v.  Norton,  65 
Tex.  89,  as  against  a  claim  to  relief  in  equitj 
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against  a  deed  where  more  than  ten  years  had 
elapsed  between  the  date  of  its  execution  and 
the  bringing  of  the  suit,  it  was  held  that  the 
plaintiff  might,  by  reasonable  diligence,  have 
sooner  discovered  the  mistake  which  was  the 
alleged  ground  of  relief,  although  it  was  not 
in  fact  discovered  by  her  until  within  a  few 
months  before  the  suit  was  brought;  and  the 
same  doctrine  was  applied  in  Parish  y,  Alston, 
65  Tex.  194, 
Decree  affirmed. 


HIRAM  BARNEY,  Late  CoUector  of  the 
Fort  of  Nbw  York,  Plff.  in  Bnr,, 

V. 

£.  A.  OELRICHS  bt  au 
(See  S.  a  Reporter*s  ed.  629-638.) 

I^ew  York  Statute  ef  Limitations — residence  out 
qf  State. 

1.  The  residence  out  of  the  State  which  suspended 
the  running  of  the  New  York  Statute  of  Limita- 
tions, section  100  of  the  Code  of  Procedure  of 
1849,  was  a  fixed  abode  entered  upon  with  the  in- 
tention to  remain  permanently,  at  least  for  a 
time,  for  business  or  other  purposes. 

H  The  words  '*to  reside  out  of  the  State,**  in  see. 
100  of  the  New  York  Code  of  1849.  meant  the  tak- 
ing up  of  an  actual  abode  or  dwelling  place  else- 
where, and  not  a  mere  temporary  sojourn  for 
transient  purposes. 

[No.  177.] 
Argued  Jan.  SO,  1891.   Decided  March  2, 1891. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  Disirict  of  New 
York  to  review  a  judcrment  in  favor  of  plain- 
tiffs in  an  action  to  recover  back  duties  ille^l- 
ly  exacted  from  them  on  merchandise  im- 
ported and  fees  illegally  charged  for  services 
rendered  in  the  custom-house.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  A.  Maury,  Assistant  Atty-Qen., 
for  plaintiff  in  error. 

Messrs.  8.  F.  PhiUips  and  F.  D.  McKen- 
ney  for  defendants  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  brought  against  Hiram 
Barney  to  recover  back  money  alleged  to  have 
been  illegally  exacted  by  him  when  Collector 
of  the  Port  of  New  York,  as  duty  on  certain 


charges  and  commissions,  and  as  fees  for  senr« 
ices  rendered  in  the  custom-house  in  connec- 
tion with  merchandise  imported,  and  was  com- 
menced in  the  Superior  Court  of  New  York 
City  by  service  of  summons,  dated  March  27, 
1868,  on  the  defendant.  April  16,  1868,  and 
subsequently  removed  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York. 

The  declaration  consisted  of  the  commoit 
counts,  and,  in  addition  to  the  gcneml  issue,, 
defendant  pleaded  that  the  supposed  several 
causes  of  action  did  not  any  of  them  accrue- 
at  any  time  within  six  years  next  before  the 
commencement  of  the  suit;  to  which  the  plain- 
tiffs replied  that,  after  the  several  causes  of 
action  had  accrued,  "  defendant  departed  from 
and  resided  out  of  this  State  for  several  suc- 
cessive periods,  amounting  in  the  aggregate  to 
twelve  months,  and  this  suit  was  brought 
within  six  years  and  twelve  months  after  the 
said  several  causes  of  action,  and  each  and  [53C 
every  one  thereof,  accrued  to  these  plaintiffs; " 
and  defendant  rejoined  that,  '*  before  the  com- 
mencement of  thU  suit,  he,  the  said  defendant, 
did  not  depart  from  and  reside  out  of  this 
State  for  several  successive  periods,  amounting 
in  the  aggregate  to  twelve  months,  in  manner 
and  form,"  etc.,  concluding  to  the  country. 

As  this  and  many  other  similar  causes  in- 
volved, as  respected  duties  alleged  to  have  been 
illegally  exacted  upon  charges  and  commis- 
sions, the  examination  of  long  accounts,  of 
numerous  invoices,  entries  and  other  docu- 
ments and  papers,  and  the  taking  of  the  testi- 
mony of  various  witnesses  touching  the  same, 
the  several  causes  were  sent  by  the  court, 
without  objection,  to  a  referee,  who  took  evi- 
dence and  reportai  thereon,  and  whose  report 
in  this  case  was  considered  upon  exceptions, 
and  the  conclusions  reached  by  him  made  the 
basis  of  instructions  to  the  jury  upon  the  trial, 
which  took  place  January  18,  1886.  As  to  the 
fees,  the  jury  were  instructed  to  find  for  the 
plaintiffs  in  the  amount  of  $289.12,  being 
$118.60  principal,  and  $175.52  interest;  and  as 
to  the  duties  overpaid,  in  the  amount  of  $1,076.- 
74,  being  $406.85  principal,  and  $669.89  inter- 
est: and  a  verdict  was  returned  accordingly, 
making,  with  some  further  interest  and  costs, 
a  total  of  $1,586.14,  for  which  sum  judgment 
was  rendered. 

The  case  having  been  brought  to  this  court, 
counsel  for  plaintiff  in  error  asks  for  a  reversal 
upon  the  ground  that  the  circuit  court  erred 
in  its  ruling  upon  the  Statute  of  Limitations, 


NOTS.— ^8  to  what  tAatuU^govems;  effect  of  neio 
ttatiUes;  lex  fori,  and  not  lex' loci,  (jK^vems,— see  note 
to  Townsend  v.  Jemison,  18: 194. 

As  to  contracts  Itmitino  the  time  within  which  ac» 
Uon  must  he  "brouaht;  waiver  of;  estoppel  as  Uh 
.  000  note  to  IBouthem  Exp.  Co.  v.  OaldweU, 
0:666. 

As  to  when  Statute  of  lAmitations^  or  change  in 
Statute^  impairs  obtigation  of  contracts^  see  note  to 
Koshkonong  v.  Burton,  26:  886. 

That  neither  time  nor  Statute  of  lAmitatirjns  runs 
against  the  SUUe^  see  note  to  Gibson  v.  Chouteau, 
10:634. 

As  to  effect  of  state  decisions  and  laws^  in  regard 
to  Statute  of  Limitations,  upon  United  States  courts^ 
see  note  to  Elmendorf  v.  Taylor,  6: 289. 

As  to  limitation  of  time  in  equity  cases^  see  notes  to 

188  U.  8. 


Pratt  V.  Carroll,  8:  6S7;  Thomas  v.  Brockenbroufirh« 
6:287. 

As  to  equity  of  redemption  barred  by  time,  see  nots 
to  Thomas  v.  Brockenbrough,  6: 287. 

As  to  length  of  time  no  bar  to  a  trust,  see  notes  to 
Prevostv.  Gratz,6: 311;  Thomas  v.  Brockenbrousrh, 
6:287. 

As  to  Statute  of  Limitations  in  eases  of  fraud  in 
equity,  see  note  to  Stearns  v.  Page,  12: 928. 

As  to  effect  of  disability  occurring  after  StattUe  of 
Limitations  begins  to  run,  see  note  to  Harris  v.  Mo- 
Govern,  25:  817. 

What  promise,  acknoujledgmcnt  or  payment  takes 
case  out  of  StattUe.  See  note  to  Wetaeli  v.  Busaard* 
6:  4S1. 

As  to  suspension  of  Statute  of  Limitations  during 
war,  see  note  to  Hanger  v.  Abbott,  18: 939. 
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and  as  the  argument  was  addressed  to  that 
point  alone,  our  consideration  of  the  record 
will  take  no  wider  scope. 

The  causes  of  sction  declared  on  accrued 
prior  to  the  Act  of  June  80. 1864  (18  Stat.  214), 
prescribing  the  time  within  which  actions 
an^ainst  collectors  might  be  brought,  and  while 
the  Act  of  February  26, 1845  (5  Slat.  727),  was 
in  force,  which  preserved  to  parties  paying  du- 
ties under  protest  the  ri^ht  to  maintain  actions 
at  law  to  test  the  vahdity  of  such  duties. 
Whatever  limitation  existed  was  to  be  found 
in  the  state  law,  and  in  this  instance,  in  sec- 
tions 91  and  100  of  the  Ckxle  of  Procedure  of 
April  11,  1849,  chap.  438,  of  the  State  of  New 
York.    By  section  91  the  limitation  of  six 

[5311  years  was  applied  to  "ah  action  upon  a  con- 
tract, obligation  or  liability,  express  or  implied, 
excepting  those  mentioned  in  section  90,— ex- 
ceptions not  material  here.  Section  100  was  as 
follows:  "  If,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out  of 
the  State,  such  action  may  be  commenced  with- 
in the  terms  herein  respectively  limited  after 
the  return  of  such  person  into  this  State;  and 
if,  after  such  cause  of  action  shall  have  ac- 
crued, such  person  shall  depart  from  and  re- 
side out  of  this  State,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such 
action." 

Included  in  the  amount  claimed  for  overpaid 
duties,  and  in  the  verdict  and  judgment,  were 
certain  items  for  payments  made  more  than  six 
years  prior  to  the  commencement  of  this  suit. 
To  sustain  the  contention  that  these  items  were 
not  barred,  plaintiffs  put  in  evidence  a  letter  of 
the  defendant  statins  that  during  the  seven 
years  from  April,  1861,  to  April,  1868,  his  ab- 
sences from  the  City  of  New  York  were  all 
temporary,  and,  though  frequent,  were  for 
short  penods,  varying  from  one  day  to  perhaps 
forty  or  fifty  days;  tnat«there  were  probably 
only  two  or  three  as  long  as  forty  days,  and 
not  more  than  one  as  long  as  fifty  days;  that 
they  consisted  mainly  of  brief  visits  to  Wash- 
ington during  the  first  four  years,  and  visits  to 
Iowa  and  Wisconsin  and  the  South  during  the 
following  years;  and  that  he  estimated  that 
they  averaged  two  months  a  year.  Some  evi- 
dence of  failure  in  attempting  to  serve  process 
was  also  adduced.  Mr.  Barney  testified  on  his 
own  behalf  that  he  had  resided  in  the  State  of 
New  York  nearly  fifty,  and  in  the  city  nearly 
forty,  years,  including  from  1861  to  1870  in- 
clusive, during  which  time  he  did  not  reside  at 
any  other  place  than  Eingsbrid^i^e,  now  in  the 
city,  and  never  voted  elsewhere  than  in  the  city 
except  from  1842  to  1852,  when  he  lived  in 
Brooklyn;  that  he  had  always  had  an  office  in 
the  City  of  New  York;  that  his  absences  from 
the  State  were  never  with  the  intention  of  re- 
maining away,  except  for  the  temporary  pur- 
poses of  pleasure  or  business;  and  that  there 
was  one  absence  in  Iowa  and  Wisconsin  on 
business  which  he  thought  was  over  fifty  but 
less  than  ninety  days. 

[532]  The  court  held  as  matter  of  law  that  all  the 
absences  referred  to  should  be  accumulated 
and  not  taken  as  a  part  of  the  period  of  limita- 
tion, which  being  done,  the  statutory  bar  was 
not  made  out.  The  question  is  whether,  un 
der  section  100,  defendant  was  properly  held  to 
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have  departed  from  and  resided  oat  of  the  Stilt 
of  New  York  during  these  abaenoea.  If  in  the 
administration  of  his  office  he  were  called  to 
Washington  for  twenty-four  or  forty-eight 
hours,  or  if  he  visited  some  seaside  or  moon- 
tain  resort  not  in  New  York  for  a  few  daj^ 
recreation,  or  if  business  demanded  his  attea- 
tion  temporarily  in  other  States,  did  defendant 
reside  out  of  the  State  of  New  York  within  the 
intent  and  meanine  of  the  Statute  ?  We  do  not 
think  he  did,  and  that  the  words  *'to  reside 
out  of  the  State"  meant  the  taking  up  of  an 
actual  abode  or  dwelling  place  elsewhere,  and 
not  a  mere  temporary  aojoum  for  transient 
purposes. 

The  inquiry  Is  as  to  the  meaning  of  the  words 
as  used.  If  "residence"  were  always  synon- 
ymous with  "domicil,"  or  even  with  "m- 
babitancy,"  there  would  aeem  to  be  no  room 
for  contention;  but  if  the  language  here  was 
intended  to  express  something  less  Uian  domi- 
cil or  inhabitancy,  then  the  proper  definition 
must  be  arrived  at  in  view  of  that  intention  and 
the  subject  matter  to  which  the  words  were 
applied,  and  we  are  of  opinion  that  *'to  reside 
out  of  the  State"  comprehended  something 
more  than  alighting  at  a  place  in  travel  or  ia 
pursuit  of  temporary  objects,  and  such  we  un- 
derstand to  be  the  result  of  decision  by  tbe 
courts  of  New  York. 

In  Pmfield  v.  Cheaapeake,  0.  A  8.  W.R  (k, 
184  U.  S.  851  [88:  940],  we  bad  occasion  to 
consider  when  a  person  might  be  properly  held 
to  be  a  resident  of  the  State  of  New  York  sod 
entitled  to  bring  an  action  which  would  bsTS 
otherwise  been  barred  by  the  laws  of  tbe  de- 
fendant's residence,  and  this  involved  an  ex- 
amination of  the  decisions  in  that  State  in  tbe 
construction  of  the  words  "reddent"  and 
"residence,"  as  contained  in  its  statutea.  Tbe 
cases  of  Be  Thompaan,  1  Wend.  43;  Froti  ?. 
Bridnn,  19  Wend.  11;  Eagaartv.  Mdrffan,5'R. 
Y.  422,  and  Weitkamp  v.  Loehr,  21  Jones  A  & 
79,  were  cited  and  quoted  from  aa  showing 
that  within  the  meaning  of  the  Statutes  rtga-  [S 
lating  attachments  against  the  property  of 
debtors,  and  arrest  on  civil  process  for  debts, 
it  was  actual  residence  of  the  defendant  and 
not  his  domicil  that  determined  the  rights  of 
the  parties;  while  Burroughs  v.  Btcomer,  S 
Denio,  532;  FMl  v.  Babeoek,  2  Sandf .  518;  OoU 
V.  Jesgup,  10  N.  Y.  96;  SaiterthwaiU  v.  Ahtr- 
erombie,  28  Blatchf .  806,  and  Bngel  v.  Fuektr, 
102  N.  Y.  400,  8  Cent.  Rep.  808,  were  referred 
to  as  sustaining  the  conclusion  that  a  like  coo- 
struction  had  been  given  to  the  words  in  tbit 
clause  of  the  Statute  of  Limitations  which  pro- 
vided that  if,  after. the  cause  of  action  sbaH 
have  accrued,  the  defendant  shall  "depart  froB 
and  reside  out  of  this  State,  the  tinoe  of  his  ab- 
sence" shall  not  be  included  in  tbe  period  of 
limitation.  And  because  it  did  not  appear  in 
the  case  that  tbe  plaintiff  had  tsiken  up  an  a^ 
tual  residence  in  tbe  State  of  New  Yorfc.it 
was  held  that  he  could  not  avail  himself  of  tbe 
statutes  of  that  State  in  order  to  recover. 

In  Re  Wrigley,  4  Wend,  e02,  8  Wend.  184, 
it  was  decided  that  a  person  whoae  legal  domi- 
cil was  England,  but  who  had  done  businenia 
New  York  for  some  years,  then  returned  to 
England,  and  again  to  New  York,  remainiig 
for  a  time,  with  the  intention  of  ai^int  b 
Canada,  was  not  an  inhabitant  or  resident 
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within  tbe  meaning  of  the  New  York  Insolvent 
Act  of  1818;  and  in  tbe  court  of  errors  Chan- 
<jrffer  Walworth  remarked:  "Inhabitancy  and 
residence  do  not  mean  precisely  tbe  sametbin;:: 
as  domicil,  wben  tbe  latter  term  is  applied  to 
succession  to  personal  estate,  but  tbey  mean  a 
fixed  and  permanent  abode  or  dwelling  place 
for  tbe  time  being,  as  contradistinguished  from 
a  mere  temporary  locality  of  existence." 

Mr.  JtM<i<j«  Nelson,  tben  chief  Justice  of  New 
York,  delivering  the  opinion  of  the  court  in 
Froit  V.  Brisbin,  19  Wend.  11,  said  that  the 
word  "inbnbitant"  implies  a  more  fixed  and 
permanent  abode  tban  tbe  word  "resident," 
and  "frequently  imports  many  privileges  and 
duties  whicb  a  mere  resident  cannot  claim  or 
be  subject  to;'*  and  tbat  "the  transient  ylsit  of 
a  person  for  a  time  at  a  place  does  not  make 
him  a  resident  while  there;  tbat  something 
more  is  necessary  to  entitle  him  to  tbat  charac- 
ter. There  must  be  a  settled,  fixed  abode,  an 
intention  to  remain  permanently  at  least  for 
I]  a  time,  for  business  or  other  purposes,  to  con- 
stitute a  residence  within  tbe  legal  meaning  of 
that  term."  The  settled  rule  that  a  person 
may  be  a  resident  in  one  State  and  have  his 
domicil  in  another  was  reco^ized,  and  the  de- 
cision has  been  often  cited  with  approval  by 
the  courts  of  New  York  as  well  as  of  many 
other  States. 

In  BariUtt  y.  Neui  York,  6  Sandf.  44,  the 
plaintiff  sought  an  injunction  against  the  col- 
lection of  certain  taxes  on  personal  property 
for  which  he  bad  been  assessed  in  tbe  City  of 
New  York,  on  tbe  allegation  tbat  he  resided  in 
Westchester  County,  which  was  refused,  on 
the  ground  tbat,  while  plaintiff's  home  was  in 
Westchester  County,  his  residence  for  a  por- 
tion of  tbe  year  was  in  the  City  of  New  York. 
Frost  Y,  Brt'dnn  was  relied  on  and  the  defini- 
tion of  "residence"  in  Webster's  Dictionary 
adopted,  namely,  "  the  dwelling  in  a  place  for 
some  continuance  of  time."  So  in  Douglas  v. 
New  York,  2  Duer,  110,  Douglas  was  held  to  be 
a  resident  of  tbe  City  of  New  York  and  liable 
to  be  taxed  as  such,  although  his  domicil  was 
in  Flushing.  These  cases  were  favorably  com- 
mented on  in  Bdl  y.  Pierce,  51  N.  Y.  12,  in 
support  of  a  similar  conclusion. 

Ajd  to  the  Statute  of  Limitations,  it  will  have 
been  observed  tbat  there  were  two  exceptions 
to  its  operation:  (1)  Where  the  debtor  was  ab- 
sent from  the  State  wben  tbe  cause  of  action 
accrued;  (2)  Where  tbe  debtor,  after  the  cause 
of  action  had  accrued,  departed  from  and  re- 
sided out  of  the  State.  Under  the  first  excep- 
tion, al>8ence  was  sufficient  to  avert  the  bar, 
because  the  Statute  did  not  commence  to  run 
until  the  return  of  the  debtor  into  the  State, 
and  such  return,  it  was  decided,  must  be  open 
and  notorious,  so  that  a  creditor  might  with 
reasonable  diligence  find  his  debtor  and  serve 
him  with  process.  Rngd  v.  Fischer,  102  N. 
Y.  400,  8  Cent.  Rep.  803.  But  to  bring  a  case 
within  the  second  exception  something  more 
than  absence  was  essential  to  be  shown.  In 
Wheeler  y.  Webster,  1  E.  D.  Smith,  1,  Jttdge 
Ingraham,  speaking  for  the  New  York  Court 
of  Common  Pleas  (then  composed  of  Ingra- 
ham, Daly  and  Woodruff,  J  J,),  said  that  "it 
was  necessary  to  prove  that  the  debtor  departed 
from  tbe  State,  and  alao  that  he  resided  out  of 
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the  State.  The  evidence  did  not  tend  to  show 
this.  For  aught  tbat  is  in  proof  before  us,  the  [585 
absence  may  have  been  merely  temporary;  ex- 
cursions for  pleasure  or  business,  with  a  return 
to  this  State  as  tbe  residence  of  the  debtor. 
.  .  .  Tbe  plaintiff  should  have  proven  that 
the  defendant  was  a  resident  of  some  other 
place  than  tbe  State  of  New  York,  or  should 
have  shown  a  residence  for  some  time  else- 
where." In  Harden  y.  Palmer,  2E,  D.  Smith, 
172,  it  appeared  in  an  action  for  goods  sold,  to 
which  the  Statute  was  pleaded,  that  the  de> 
fendant  had  been  absent  in  Europe  after  the 
sale,  at  one  time  for  eight  months  and  at  an- 
other for  two  months,  whicb  absences,  if  de> 
ducted  in  the  computation  of  time,  brought  the 
commencement  of  the  suit  within  six  years; 
but  there  was  no  evidence  that  tbe  debtor  had 
any  domicil  in  the  State,  and  tbe  common 
pleas  (composed  of  tbe  same  judges)  held  that 
the  absences  were  properly  deducted  by  the 
trial  court.  The  opinion  of  Jvdge  Daly  in- 
clined to  the  view  that  absence,  whether  per- 
manent or  temporary,  might  be  equivalent  to 
residing  out  of  tbe  State;  but  Jvdge  Woodruff, 
in  a  separate  opinion,  put  the  decision  on  the 
ground  that  there  was  no  evidence  that  the  de- 
fendant bad  any  domicil  in  the  State,  and  ^'  if 
not,  he,  of  course,  resided  out  of  the  Stale  wben 
he  went  to  Europe,"  and  therefore  the  periods 
of  absence  were  proper I;^  excluded.  In  Bur' 
roughs  v.  Bloomer,  5  Denio,  582.  585,  the  court 
say:  "Tbe  expressions,  '  and  reside  out  of  the 
State '  and  '  the  time  of  his  absence,'  have  the 
same  meaning:  they  are  correlative  expres- 
sions. So  that  while  the  defendant  in  this 
case  resided  out  of,  he  was  absent  from,  the 
State."  But  this  was  said  in  respect  of  the 
contention  that  a  person  who  bad  resided  in 
New  York,  and  had  moved  to  and  was  actually 
residing  in  New  Jersey,  bad  resumed  his  resi- 
dence in  New  York  because  he  visited  and 
transacted  business  there.  Although  the  cause 
of  action  accrued  before  tbe  defendant  removed 
to  New  Jersey,  tbe  distinction  between  the  re- 
turn into  the  State  referred  to  in  the  first  clause 
of  the  section,  and  departures  and  returns  un- 
der the  second  clause,  is  carefully  pointed  out 
Under  the  former,  when  standmg  alone,  tbe 
time  commenced  running  on  the  first  return 
aud  continued  to  run  without  reduction;  and 
hence  the  latter  was  introduced  by  way  of  [536] 
amendment,  in  order  tbat  removal  and  resi- 
dence abroad  after  the  Statute  commenced  to 
run  might  suspend  its  operation  during  tbe 
continuance  of  an  absence  or  absences  so 
occasioned.  But  mere  presence  was  not  tanta- 
mount to  residence  under  the  Statute,  nor  mere 
abfieuce  equivalent  to  residence  elsewhere.  And 
the  occasional  absences  of  a  resident  of  the 
State  continuing  to  reside  therein  were  not  to 
be  deducted  in  computing  tbe  statutory  term. 
Ford  V.  Babcoek,  2  Sandf.  518,  529. 

Apparently,  because  this  was  obviously  so, 
the  Leeislatnre  of  New  York,  by  an  Act  passed 
April  25, 1867  (Laws  N.  Y.1867,  p.  1921),  amend- 
ed section  100  by  adding  after  the  words  "  and 
reside  out  of  this  State"  the  following,  *'or 
remain  continuously  absent  therefrom  for  the 
space  of  one  year  or  more."  Absence  for  tbe 
time  specified  was  thus  provided  to  be  deducted 
from  the  time  limited  for  the  commencement 
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868-Vn                         SuFxm  Covbt  or  thi  Unnm  Statil  Oct.  Tkim, 

of  actiODi,  M>  thftt,  whrtlier  tbe  detendaot  n-  ft>iiow  B  would  ntaii  ■vkhn  oMuaqoHiow  «• 

■bled  out  of  the  Stale  or  not,  tacb  abMDce  impoRen. 

would  euBpeiid  tbe  runalog  of  the  Statute.  <■   ^n>at  a  ipaotflo  protert  !•  filed  mftor  a  ■otenl 

We  hold  that  the  residence  out  of  the  Btiite  proipooUra  protm  doei  not  DeonBunir  ^w  <• 

which  operated  to  suspend  the  running  of  the  SJ!!"™,'°  '"^f.^i  ""  "^  umtor  tte  pr» 

Sutute  Cmder  Kcllon  100  u  origioaliy  framed  **<«"  "^"^1'*  'L""i^';^°^°/4.      .2: 

was  a  fixed  abode  entered  upon  ^ithti«  inten-  S^-^^'^T^^r^*!^  ^.^SS 

tloD  to  remain  perm  aneDtly,  at  least  for  a  time,  oumot  to  required, 

forhuahiesaorolher  purpoec8,and  as  therewas  [N'o.  S90.] 

no  evidence  tending  to  establiah  such  a  state  of  Argutd  Jan.  tS,  1S91.    De^dtd  ltan\M,lSSL 
fact  here,  the  Jodgmeot  must  be  rereised.    The 

same  conduBion  has  been  leacbed  in  effect  by  TN  ERROR  to  the  Circuit  Courtof  the  Dnltd 

Many  of  the  state  courts,  and  reference  to  de-  J.  Blatet   for  the  Southern   District  of  New 

cislons  In  Massachuselte,  Maine.  Vermont  and  York  to  review  a  Judgment  for  plaintitCi  for 

New  Hampshire  will   be  found  in  the  nell-  duties  illegally  exacted  upon  importatioiis  of 

ooDsidered  opinion  of  the  Supreme  Court  of  goods.    Affrmed, 

nUuols  in  PtU*  V.  BnM,  180  IH.  879,  where  the  °              ^ 

ternu  of  the  statute  were  nearly  idenUcal  with  Btatemeni  by  Mr.  JvMet  Browni               lu 

those  of  tbat  of  New  York,  and  the  court  ap-  This  was  a  consolidation  of  alx  actions  orlg- ' 

woved  the  deflnitioo  of  "residence"  as  ^ven  inally  begun  between  September  1,  1857,  and 

in  Bi  Wrigley,  8  Wend.  18*;  Froit  y.  flrwftin,  March  1, 1860,  in  the  state  courts  of  Hew  York, 

IS    Wend,    U,   and    Beardinan  t.  Ho\t»t,  li  and  removed  to  the  circuit  court  of  the  nnitol 

Wend.  613.  States.    The  actions  were  brought  uninst  the 

Tht  judgment  i*  reeerMd  ami  We  mum  i»  collector  of  customs  for  the  Port  of  New  York 

«id)ubd,  Witt  imtnutiofu  toproettd  in  eim-  to  recover  back  duUes  alleged  to  have  bees 

/brmi(|f  mth  tliU  opinioti.  Illegally  exacted  upon  certain  importadom  of 
moussellne  de  lainea  made  bj  the  copartoerdiip 

of  which  the  defendaata  in  error  era  the  siu- 

▼ivors.    The  cooaolidated  anlt  was  tried  ia 

15621  DnnimT  aniTi?T  t    mm  .r       m-m.   i^   ab-  October,   I8S7.  and  a   verdict  found  for  tbt 

laojBjBOBERT  SCHELLiTAL,  m*-  i'^  «".,  phmiif^  under  the  dliectkm  of  the  court  lor 

„   „.„ 1'                 „  $50,568.44     Judgment  having   been  enleied 

ViCTOB  FAUCHG  ar  ai.,  Survivon.  against  tlie  executors  of  Augustus  Schell.  de- 
ceased, late  collector  of  the  port,  a  writ  of  e^ 

<Bee  B.  0.  Beporter'i  ed.  sn-ffmi  romas  sued  out  from  this  court     The  ml 
question  at  Issue  was  whether  mousaeline  de 

^vIM  againt  iOtgai  dutUt—form  tf—tugt  lalnea  were.underthe  Act  of  Harcb  8,  ]»57(11 

eUneyof—omittion  of  date-neard  of—ptot-  Blat.  193),  subject  to  a  duty  of  «  or  24  per 

peetive  prvtett — utage— abandoning  pnUit.  cent.    Tbat  question,  however,  was  esclnM 
from  this  case  under  a  stipulation  "by  sod 

L   The  produotton  ot  a  protaat,  i«qnlred  to  be  between  the  respective  parties  to  tbia  acHoa 

_..,.  i„  ^„.„  -,..„«,„  .n  Mtlon  (or  dnties  that  moussellne  de  laioes,  composed  of  worsted, 
or  worsted  with  a  satin  etripe,  were,  uctder  the 

'  Tariff  Acts  of  ld07,  subject  to  a  duty  of  1* 

a   Aprote«.wblcboo»swedoftwoform.ofpro.  Sf '  ""' !i?''l?^l'J  i^f  P^l'^ii?^ 

tart,  parted  totetber  and  sigoed  at  the  end  ot  the  ^'^^^.^""'^  ^^jf^  Ji" ^„S1^ '^^J^l   «, 

Moclod  pleoe  of  paper,  is  a  wjOolent  protest  '°™t  ""«  rendered  for  the  difference,  wd  lbs  |SM 


axoe«lve  duty  on  roods,  and  od  ot „ 

a.   A  protMt  whioh  Indicates  to  an  InteUlsent  man    ^^*   form, 
the  ground  of  the  Importer^  objection  ii    "      ~ 

dui7  levied  upon  the  artjclea  Is  not  Innin 

bHoaoaa  of  the  brevltr  wtth  whiob  the  otijeotlan   opinion  of  the  court. 


>  tbe  iDTOice  of  n 

tioned  tberetn  and  1*  dolj  alsTied. 
&   That  a  protest  has  not  been  oopled  In  tbe  n 

ord  kept  tor  that  purpoae,  tbe  object  ot  oopylDK  j/^,   JutUee  Brown  delivered  the  (Kdniea 

belns  to  supply  aeoondary  evUenoe  It  the  orlg.  ^  ||,g  court* 

J""  "J^!:  ?  ''°  ""J*'**"  •"  "  "  evidenoe  In  Apj^^tiy  i„  consequence  of  the  deddo. 

tavorot  the  Importer^  of  thlSoourlln  OifT  TTSurW.,  MU.  8.  8  How. 

\t  f^^^^Jr''S^^£T^i^i!^'Sl,^  ""  388  I":  676],  to  the  effect  ihM  nndei  tbe  Ad 

ta^r  is^d^                   made  b7  the  same  ^j  j^^^^  g  Jjg3j,_  ^  ^,^j,  ^^^  ^^^^  ^^ 

•    whu.1  ,.— «i«  h..  ._— ..  „,.  ..#_~.i.H_~  received wouldnotlieagaloatacollectorofcas- 

'■p.:^'ve'';:^'S^tiI^C^^ni'a'^'^  '°'"^'°h' '"""J"'?«ir"  jrl^l?  £""^ 

fWulatiOD  requiring  pretests  to  be  Vxrtal.  thi  »"  February  3d,   1846^  <«iactod  (fi   Stsl.  OTJ 

praotloe  ought  net  to  be  disturbed.  It  a  failure  to  'ti^'   nothing  contalued   In  the   Act  of  loW 

should  be  construed  to  take  away  or  liiii«fc 

Ilon.-Ai  to  action  to  rtemer  both  thiTta  pold  "»e  right  of  any  person,  who  may   have  paU 

wubr  protot;  prousC.  lunc  miKle.  and  lU  tr»et,-tei)  duties  under  protest,  to  maintain  an  actioii  M 

nott  to  QrMlj  v.  ThomiNon,  IS:  IB).  law  against  a  collector  to  ■««"■*"  tbe  l^alKy 

lOiO  lU  V.  & 
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of  such  payment;  "Dor  shall  any  action  be 
maintained  against  any  collector,  to  recover 
the  amount  of  duties  so  paid  under  protest, 
unless  the  said  protest  was  made  in  writing, 
and  signed  by  the  claimant,  at  or  before  the 
payment  of  said  duties,  setting  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the 

Sayment  thereof."  The  questions  presented 
y  the  record  in  this  case  turn  upon  the  proper 
construction  of  this  proviso,  and  upon  the 
proper  practice  to  be  pursued  in  making  and 
serving  such  protest. 

1.  Defendants  objected  to  the  receipt  of  Ex- 
hibit 5  and  twenty-six  other  exhibits  standing 
in  like  position,  with  the  protests  attached 
thereto.  These  exhibits  were  all  entries  of 
merchandise  imported  by  plaintiffs  in  various 
ships,  to  which  were  appended  the  usual  con- 
signee's oath,  and  a  specific  protest  duly  signed 
by  plaintiffs'  firm  was  also  attached  to  each 
one  by  a  wafer.  Objection  was  made  to  the 
admission  of  such  documents  upon  the  ground 
53  that  it  did  not  appear  that  such  protests  had 
been  served  upon  the  collector  as  required  by 
the  Act  of  1845;  and  second,  that  if  so  served, 
it  did  not  appear  that  thev  had  been  served  at 
or  before  the  payment  01  the  duty  sought  to 
be  recovered,  as  required  by  the  same  Act. 

The  Act  of  1845  requires,  first,  that  the  pro- 
test shall  be  in  writing;  second,  that  it  shidl 
be  signed  by  the  claimant;  third,  that  it  shall 
be  made  at  or  before  the  payment  of  the 
duties;  and  fourth,  that  it  shall  set  forth  dis- 
tinctly and  specifically  the  grounds  of  objec- 
tion to  the  payment  of  such  duties.  But  so 
far  as  respects  the  manner,  or  the  person  upon 
whom  protest  shall  be  served,  the  Statute  is 
silent,  and  we  can  only  infer  that  from  the 
nature  of  the  proceedings  it  must  be  served 
upon  the  collector  or  his  subordinate  officer,  or 
the  person  who  re<^ves  the  entry  or  the  pay- 
ment of  the  duties.  In  this  silence  of  the 
Statute,  and  in  the  absence  of  any  treasury 
regulation  upon  the  subject,  it  would  probably 
be  competent  for  the  collector  to  receive  such 
protest  personally,  or  delegate  his  authority  to 
one  of  his  deputies.  It  is  not  at  all  singular 
that,  after  the  lapse  of  more  than  thirty  years, 
it  should  be  impossible  to  prove  upon  whom 
the  service  was  made;  but  we  are  informed  by 
the  testimony  of  a  custom  of  passing  protests 
in  with  the  entnr,  which  seems  to  have  pre- 
vailed for  some  time  prior  to  the  date  of  these 
transactions,  and  to  have  continued  until  the 
treasury  regulations  of  1857  were  adopted. 
Now,  as  these  protests  were  produced  under 
subpcena  at  the  trial  from  the  proper  reposi- 
tory, where  they  appeared  to  have  been  Iving 
for  a  long  time,  it  is  not  unreasonable  to  infer 
that  the  usual  course  was  pursued  and  the  pro- 
tests served  according  to  the  custom  of  the 
office.  With  regard  to  the  conduct  of  a  public 
office  the  presumption  is  that  everything  is 
done  properly  ana  according  to  the  ordinary 
course  oi  business,  or,  as  expressed  in  the 
maxim,  omnia  pra»umuntur  rite  esse  acta,  1 
Greenleaf,  Ev.  sec.  88.  The  same  presump- 
tion would  justify  us  in  inferring  that  the  pro- 
test was  maide  and  served  at  its  date,  which,  in 
the  case  of  Exhibit  5,  was  January  30,  1858, 
and  before  the  payment  of  duties,  which  ap- 
pears upon  the  face  of  the  entries  to  have  been 
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made  February  1,  or  two  days  after  the  pn> 
test  was  signeo. 

2.  Objection  was  alQo  made  to  Exhibits  6,  fSGO] 
11  and  18,  upon  the  grounds  we  have  already 
held  to  be  insufficient,  and  upon  the  further 
ground  that  the  protest  consisted  of  two  forms 
of  protest,  one  printed  on  white,  like  Exhibit 
No.  5,  but  unsigned,  and  the  other  on  blue, 
paper,  the  latter  being  pasted  to  the  former 
and  signed  by  the  plaintiffs'  firm.  The  two 
papers  thus  pasted  together  and  signed,  as 
aforesaid,  were  attache  to  the  entry  by  a 
wafer,  and,  read  together,  made  a  protest 
against  two  exactions,  viz. :  first,  an  excessive 
duty  upon  the  mousseline  de  laines;  and  second, 
the  exaction  of  a  duty  upon  two  and  one-half 
or  three  per  cent  commissions,  when,  as  claimed, 
such  goods  were  liable  only  to  duty  upon 
two  per  cent  commission.  This  consolidated 
protest  was  dated  "  New  York,  Feb.  10th,'* 
and  addressed,  immediately  following  the  date,, 
to  "  Augustus  Schell,  Esq.,  Collector  of  Cus- 
toms,'* and  signed  at  the  bottom  by  Lachaise,. 
FauchS  «&  Co.,  the  importers.  Had  it  not 
been  for  the  repetition  of  the  word  "Sir"  at 
the  beginning  of  each  section  of  the  protest, 
and  the  further  fact  that  the  protest  was  on 
two  pieces  of  paper,  there  would  be  nothing 
to  indicate  that  the  plaintiffs  did  not  in» 
tend  in  one  communication  to  protest  against 
the  two  exactions,  viz.:  the  excessive  duty  on 
the  mousseline  de  laines,  and  the  duty  on  the 
commissions.  While  the  protest  is  signed  only 
at  the  end  of  the  second  piece  of  paper,  no> 
one  would  be  misled  into  supposing  that  the 
signature,  and  the  final  clause  applying  the 
protest  to  all  future  similar  imports,  were  not 
intended  to  apply  as  well  to  the  protest  against 
the  duty  assessed  upon  the  mousseline  de  laines, 
as  upon  the  commissions.  And  it  is  evident 
from  the  protest  books  of  the  custom-house  in 
New  York  that  the  entire  paper  was  under- 
stood by  the  official  who  recorded  it  as  a  single 
protest  against  two  illegal  exactions.  Author- 
ities are  plentiful  to  the  effect  that  papers  at- 
tached together  even  by  a  pin  are  to  be  treated 
as  a  unit  constituting  one  entire  contract  or 
memorandum.  Thus,  in  Tallman  y.  Frank- 
lin, 14  N.  Y.  584,  it  was  held  that,  where  an 
auctioneer  pinned  a  letter  to  him  from  the 
owner  of  certain  real  estate  to  be  sold,  which 
stated  the  terms  of  sale,  on  a  page  of  his  sales' 
book,  and  then  made  the  residue  of  the  en- 
tries  requisite  to  constitute  a  memorandum  of  T^® « 1 
the  contract  of  sale  on  the  same  page  of  the 
book,  and  subscribed  his  name  to  It,  the  letter 
was  to  be  taken  as  a  part  of  the  memorandum 
subscribed  by  the  auctioneer,  and  was  suffi- 
cient to  take  it  out  of  the  Statute  of  Frauds. 
To  the  same  effect  are  Hutcheon  v.  Johnson,  33 
Barb.  895,  where  certain  papers  which  had 
been  pasted  together  were  construed  as  a  single 
memorandum;  Ginder  v.  Farnum,  10  Pa.  98, 
where  the  sheets  of  a  will  were  fastened  to- 
gether by  a  strifig;  and  Martin  v,  Hamlin,  4 
Strobh.  L.  188.  If,  however,  the  papers  are 
not  connected  together  in  fact,  they  are  not 
considered  as  connected  in  law,  unless,  at  least, 
the  paper  signed  refers  in  some  way  to  the 
other,  which  may  then  be  construed  as  form- 
ing a  part  of  it.  Hinde  v.  White/iouse,  7  East, 
558;  Kenvxyrihy  ▼.  ISchofield,  2  Barn.  &  C.  945. 
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The  proper  test  is,  whether  a  person  reading 
these  papers  would  be  deceived  or  misled  as  to 
the  actual  intention  of  the  writer.  We  think 
there  can  be  but  one  answer  to  this,  and  we 
hold  the  objection  was  not  well  taken. 

8.  The  objections  to  the  admission  of  Ex- 
hibits 1  and  2  are  nlsa  untenable.  These  pro- 
tests were  in  the  following  form:  "  New 
York,  July  25  (27),  1857.  Augustus  ScheU. 
Esq.,  Collector  of  the  Port  of  New  York. 
Sir:  We  hereby  protest  against  the  payment 
of  a  duty  of  24  per  cent,  charged  by  you  on 
worsted  stuffed  goods,  claiming  that  under  ex- 
isting laws  said  goods  are  only  liable  to  a  duty 
of  19  per  cent  as  a  manufacture  of  worsted. 
We  pay  the  amount  exacted  to  obtain  posses- 
sion of  the  goods,  claiming  to  have  the  differ- 
ence refunded.  Lachaise,  Fauch6  &  Co." 
Objection  was  made  to  these  protests  upon  the 
ground  that  neither  of  them  distinctly  and 
specifically  set  forth  the  ground  or  pounds  of 
objection  to  the  payment  of  the  duties  exacted 
on  any  of  the  importations  mentioned  therein, 
as  required  by  the  Act  of  1845.  In  Converse 
V.  Burgess,  59  U.  S.  18  How.  413. 416  [15:  455, 
456].  the  protest  was  objected  to  upon  the 
ground  that  it  stated  only  "that  the  goods 
were  not  fairly  and  faithfully  examined  by  the 
appraisers,"  and  the  proof  offered  was,  that 
the  appraisers  did  not  examine  any  of  the 
original  packages,  and  only  saw  samples  which 
had  been  taken  several  weeks  before,  and 
568]  which  would  not  afford  a  true  criterion  by 
which  to  judge  of  the  importation.  Mr,  Jus- 
tice Campbell  observed:  **  This  Statute  was 
designed  for  practical  use  by  men  engaged  in 
active  commercial  pursuits,  and  was  intended 
to  superinduce  a  prompt  and  amicable  settle- 
ment of  differences  between  the  government 
and  the  importer.  The  oflScers  of  the  govern- 
ment on  the  one  part,  and  the  importer  or  his 
agent  on  the  other,  are  brought  into  communi- 
cation and  intercourse  by  the  act  of  entry  of 
the  import,  and  opportunities  for  explanation 
easily  occur  for  every  diffei^nce  that  may  arise. 
We  are  not,  therefore,  disposed  to  exact  any 
nice  precision,  nor  to  apply  any  strict  rule  of 
construction  upon  the  notices  required  under 
this  Statute,  it  is  sufficient  if  the  importer 
indicates  distinctly  and  definitely  the  source  of 
his  complaint,  and  his  design  to  make  it  the 
foundation  for  a  claim  against  the  govern- 
ment." The  protest  was  held  to  be  sutticient. 
So,  in  Arthur  v.  M(yrgan,  112  U.  S.  495 
[28:825],  it  was  held  that  a  protest  against 
paying  a  certain  duty  upon  a  carriage,  which 
stated  that  the  carriage  was  "personal  effects," 
and  had  been  used  over  a  year,  and  that,  under 
the  Revised  Statutes,  "  personal  effects  in  ac- 
tual use  "  are  free  from  duty,  was  sufficient, 
upon  which  the  amount  paid  for  duty  could 
be  recovered  back  on  the  ground  that  the  car- 
riage was  free  from  duty  as  "  household  effects" 
under  the  same  Statute.  It  was  said  by  Mr, 
Justice  Blatchford:  "The  protest  is  not  re- 
quired to  be  made  with  technical  precision,  but 
is  sufficient  if  it  shows  fairly  that  the  objec- 
tion afterwards  made  at  the  trial  was  in  the 
mind  of  the  party  and  was  brought  to  the 
knowledge  of  the  collector,  so  as  to  secure  to 
the  government  the  practical  advantage  which 
the  Statute  was  designed  to  secure.  In  the 
•case  under  oonaiderauon,  the  importer  claimed, 
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in  substance,  in  his  protest,  that  the  duty  of  34 
per  cent  was  excessive,  and  that  the  goods 
were  liable  only  to  a  duty  of  Idjper  cent  "  si 
a  manufacture  of  worsted."  His  insistence 
upon  classifying  them  as  a  manufacture  of 
worsted  indicated  clearly  that  the  objectioQ 
made  was  substantially  to  their  claasiticatioB 
as  "  de  laincs."  We  think  the  collector  upon 
reading  this  protest  could  have  no  doubt  in 
his  mind  that  the  intention  of  the  importer 
was  to  object  to  the  failure  to  classify  thn  [5 
goods  as  a  manufacture  of  worsted.  Some 
allowance  must  be  made  for  the  magnitude  of 
business  done  at  a  large  port,  and  the  huny 
and  confusion  necessarily  incident  to  its  trans- 
action, as  well  as  for  the  proneness  of  com- 
mercial men  to  look  at  the  aubstance  of  thioiri, 
rather  than  at  the  form  in  which  their  ideti 
are  expressed.  A  protest  which  indicates  to 
an  intelligent  man  the  ground  of  the  im- 
porter's objection  to  the  duty  levied  apon  the 
articles  should  not  be  discarded  because  of  the 
brevity  with  which  the  objection  in  stated. 

4.  Exhibits  14  and  41  contain  protests  which 
are  without  date,  and  objection  was  made  to 
them  upon  that  ground.  But  as  it  appeared 
that  these  protests  were  in  proper  form,  the 
same  form  as  No.  5,  and  were  attached  to  the 
invoice  of  merchandise  mentioned  therein,  and 
duly  signed  by  the  plaintiffs'  firm,  we  regard 
the  omission  of  the  date  as  quite  immateriaL 

5.  Objection  was  also  made  to  the  admisBiot 
of  twenty-two  protests  upon  the  ground  thit 
there  was  no  evidence  that  these  had  been 
copied  in  the  record  kept  for  that  purpose 
Treasury  Regulation  No.  887  provided  thai 
"whenever  duties  are  paid  under  protest,  col- 
lectors of  customs  will  have  the  protest  caie> 
fully  and 'accurately  copied  at  length  in  a  record 
to  be  kept  for  that  purpose,  properly  compared, 
verified  and  certified  as  a  correct  copy  by  tbi 
officer  or  officers  making  such  comparison,  d» 
number  and  date  of  entry,  name  of  importer, 
vessel  and  description  of  merchandise  in  regard 
to  which  the  protest  is  made,  to  be  duly  stated 
on  the  record  for  the  purpose  of  identincatioo. 
This  precaution  is  deemed  necessary  as  weQ 
for  the  protection  of  the  importer  as  the  United 
States  in  the  event  of  the  loss  of  the  original 
protest  by  accident  or  otherwise."  The  object 
of  this  regulation  is  thus  stated  to  he  in  termi 
to  supply  secondary  evidence  in  case  of  the 
loss  of  the  original  protest.  If  the  original  he 
produced,  the  record  is  of  no  value,  and.  in 
any  event,  the  f aOure  of  the  collector  to  con- 
form to  the  treasury  regulation  ought  not  ts 
prejudice  the  rights  of  the  importer.  The  litr 
ter  would  be  powerless  to  require  such  record 

to  be  made,  and  the  omission  to  make  it  in  n  p 
particular  case  should  not  be  imputed  to  bia. 
We  have  already  held  that  the  production  of 
the  protest  from  its  proper  custody  was  soflt 
cient  evidence  that  it  had  been  served  ncoord- 
ing  to  law. 

6.  The  only  remaining  question  to  be  con- 
sidered is  that  of  prospective  protests,  snd  tkii 
is  really  the  main  question  in  the  case.  Ii 
twenty-seven  entries  there  are  no  protests  to 
be  found,  nor  is  there  any  record  nor  any  ref- 
erence in  the  protest  books  of  the  custom- 
house indicating  that  any  protest  was  served  ii 
the  cases  of  such  entries.  These,  however,  en 
chiimed  by  the  plaintifl!s  to  be  coTered  by  the 
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coDcludiD^  dause  of  the  double  protest  Dum- 
ber 6,  which  is  in  the  following  words:  *'You 
are  hereby  notified  that  we  desire  and  intend 
this  protest  to  apply  to  all  future  sioiilar  im- 
fwrtations  made  by  us."  The  same  clause  is 
found  in  the  protest  accompanying  entries 
Dumber  11  and  13,  but  in  none  others.  Exhibit 
Number  14  is  a  specific  protest  attached  to  the 
entry.  As  no  claim  was  made  that  any  specific 
protest,  however  served,  had  any  prospective 
effect,  it  follows  that  the  daim  for  a  repay- 
ment of  duties  on  the  twenty-four  exhibits 
after  number  13  is  based  upon  the  prospective 
clauses  appearing  in  tbe  charges  and  commission 
form  of  the  pasted  papers  of  Exhibits  Number 
6,  11  and  13,  or  is  based  on  such  clause  or 
clauses  of  one  or  more  of  these  three  exhibits. 
We  attach  no  significance  to  the  fact  that  the 
prospective  clause  of  the  protest  is  found  at  the 
end  of  the  double  protest,  following  the  pro- 
test against  the  duty  upon  the  commission, 
and  is  not  found  attached  to  that  portion  of 
the  protest  against  the  duty  upon  the  mousseline 
de  laines.  As  we  have  already  held  that  the  two 
protests  constitute  one  paper,  it  necessarily  fol- 
lows that  the  concluding  clause  regarding  the 
prospective  protests  should  be  applied  to  the 
entire  paper,  and  to  the  protest  against  the 
duty  upon  the  goods,  as  well  as  upon  the  com- 
missions. 

The  objection  to  the  admission  of  these  pa- 
pers raised  distinctly  the  question  as  to  the 
validity  of  prospective  protests.  It  is  admitted 
that  the  doctrine  held  by  the  court  below  upon 
the  trial  of  this  suit,  that  the  prospective  prc^ 
tests  set  forth  in  the  clauses  attached  to  the 
special  protests  are  sufficient  as  to  all  similar 
Importations  made  by  the  same  importer,  is 
DOW,  and  has  been  for  a  long  time,  the  settled 
law  of  that  court,  and  the  general  practice  pre- 
vailing Id  the  Port  of  New  York.  Such  prac- 
tice is  claimed  to  be  authorized  by  the  case  of 
Marriott  v.  Brune,  50  U.  S.  9  Bfow.  619  [18: 
282],  decided  in  1850.  This  was  also  an  action 
for  duties  illegally  exacted,  in  which  the  ques- 
tion was  made  as  to  the  validity  of  a  certain  pro- 
test, which  was  somewhat  vague  in  its  terms, 
but  was  construed  by  the  court  as  applying 
prospectively  to  all  importations  of  "sugar 
and  molasses."  After  this  prospective  pro- 
test, the  plaintiffs  made  a  special  protest  in 
each  of  six  several  importations,  but  there 
were  thirteen  other  importations  made  after  the 
general  protest,  respecting  which  they  relied 
upon  the  efiScacy  of  the  general  protest.  The 
court  held  that  as  the  subsequent  entries  "  all 
depended  on  a  like  principle, — as  from  the  cir- 
culars of  the  department  some  doubt  existed 
whether  the  excess  of  duties  would  not  volun- 
tarily be  refunded,  as  the  amounts  in  each  im- 
portation were  smaU,  and  both  parties  thus  be- 
came fully  aware  that  the  excess  in  all  such 
cases  was  intended  to  be  put  in  controversy, 
and  reclaimed, — we  are  inclined  to  think  this 
written  protest  may  fairly  be  regarded  as  ap- 
plying to  all  subsequent  cases  of  alike  character, 
belonging  to  the  same  parties."  This  case  was 
in  afQrmance  of  the  opinion  in  Brunt  v.  Mar- 
riott,  Taney,  132,  in  which  Chitf  JtuHee  Tanev 
aaid  that  "  a  particular  protest  in  each  case  is 
not  required  bv  the  law.  The  object  of  the 
protest  is  merely  to  give  notice  to  the  officer  of 
uie  government   that  the  importer  means  to 
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claim  the  reduction,  and  to  make  known  to 
the  collector  the  grounds  upon  which  he  makes 
the  claim.  In  these  receipts  this  protest  is 
sufficiently  explicit,  and  covers  all  the  cargoes 
upon  which  the  duties  had  not  been  finally  as- 
sessed and  adjusted  by  the  collector."  It  was 
said  of  this  case  in  Dames  v.  Miller,  130  U.  8. 
284,  287  [32:932.983].  that  "though  criticised  in 
Warren  v.  Peaslee,  2  Curt.  231,  it  was  gen- 
erally regarded  and  acted  on  as  laying  down  a 
general  rule  establishing  the  validity  of  pros- 
pective protests, "siting  Steegman  v.  Maxwell, 
8  Blatchf.  365;  Hutton  v.  Sc/ieU,  6  Blatchf.  48, 
and  Strange  v.  Redfield,  there  cited  ;  Wetter  v.  fMo 
Schell,  11  Blatchf  193.  and  Chouteau  v.  Bed-  ^ 
field,  there  cited.  But  as  this  case  has  been 
generally  accepted  as  settling  the  law  for  this 
court,  and  the  practice  has  grown  up  through- 
out the  country  of  paying  duties  under  such 
protests, — a  practice  to  which  eniment  judges 
have  lent  their  sanction, — we  think  it  too  late 
for  us  to  be  called  upon  to  overrule  it.  It  is  an 
acknowledged  principle  of  law  that,  if  rights 
have  been  acquired  under  a  judicial  interpreta- 
tion of  a  statute  wtiich  has  been  acquiesced  in  by 
the  public,  such  rights  ought  not  to  be  im- 
paired or  disturbed  by  a  different  construction, 
and  if,  notwithstanding  Treasury  Regulation 
Number  384,  requiring  protests  to  be  special  in 
each  case,  a  practice  has  grown  up  in  the  dif- 
ferent ports  of  entry  of  receiving  prospective 
protests,  the  annulment  of  such  practice  might 
entail  serious  consequences  upon  importers  who 
had  acted  upon  the  faith  of  its  validity.  As 
early  as  1803,  it  was  held  by  this  court,  in 
/Stuart  V.  Laird,  5  U.  S.  1  Cranch,  299  [2:115], 
that  a  practical  construction  of  the  Constitu- 
tion that  the  justices  of  tbe  supreme  court  had 
a  right  to  sit  as  circuit  judges,  although  not  ap- 
pointed as  such,  was  not  open  to  objection. 
"It  is  sufficient  to  observe,"  says  the  court, 
"that  practice,  and  acquiescence  under  it,  for 
a  period  of  several  years,  commencing  with 
the  organization  of  the  judicial  system,  affords 
an  irresistible  answer,  and  has  indeed  fixed  the 
construction.  It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.  This  practi- 
cal exposition  is  too  strong  and  obstinate  to  be 
shaken  or  controlled.  Of  course,  the  question 
is  at  rest,  and  oucrbt  not  now  to  be  disturbed." 
In  all  cases  of  aoibiguily,  the  contemporaneous 
construction,  not  only  of  the  courts  but  of  the 
departments,  and  even  of  the  offidnls  whose 
duty  it  is  to  carry  the  law  into  effect,  is  uni- 
versailv  held  to  be  controlling.  McKeen  v. 
DeLanqf,  9  U.  S.  5  Cranch,  §Z  [  8:25 1;  Ed- 
wards  v.  Darby,  26  U.  8. 12  Wheat. 206  r6:6031; 
UniUd  States  v.  Alexander,  79  U.  8.  12  Wall. 
177  [20:381] ;  Peabody  v.  Starks,  88  U.  8.  16 
Wall.  240  [21:3111;  Hahny.  United  States,  107 
U.  8.  402  ['27:5271;  Rogers  y,  Goodwin,  2  Mass. 
475;  Endlich  on  Stats,  sec.  357.  Nor  do  we 
think  the  fact  that  in  some  cases  specific  pro- 
tests were  filed  after  the  general  prospective 
protest  necessarily  shows  an  intention  to  aban- 
don any  future  claim  under  the  prospective  [573 
clause.  If  it  were  any  evidence  at  all  of  such 
intent,  it  might  properlv  be  submitted  to  a 
jury,  but  defendants  haa  no  right  to  a  peremp- 
tory instruction  in  their  favor. 

This  disposes  of  all  the  material  question! 
involved,  and  it  results  that  the  judgment  of 
the  court  below  must  be  afirmed, 
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PATTIE  A.  CLAY  et  JlL. 

DAVID  I.  FIELD,  Appt., 

PATTIE  A.  CLAY. 

iBee  S.  a  RsponsT's  ed.  4U-U8.) 


L   On  thedUMluttonof  a  flirobrthedMthof  one 

otUie  twopartaera,  ttli  tbe  ■urvlvor's  duty  to 
tetUe  up  tbe  portneralilp  affaln  and  par  to  the 
reprcaenUiUvea  of  the  deceased  pertaer  Uie 
UDOUDtdufl  to  them;  aad  If  be  oontlDUW  tbe 
buBiueea  of  the  flrm  on  the  pennenhlp  property 
he  Is  liable  for  1o«m  and  for  b&Lf  the  proQta,  or 
for  deceased's  ghsre  tn  Che  oapitaJ  and  Interest, 
after  deducUng  his  IndebtedDeas  to  tbe  Urm,  at 
the  option  of  deceased's  Tcpreseotallres. 

%  Where  the  pergonal  propertr  of  a  Oim  ooDSlst- 
ed  almost  vholl;  of  bUtm,  wblcta  Id  a  short  time 
after  tbe  death  of  one  of  tbe  partners  were  made 
free  through  the  effect  of  a  public  war,  theaur- 
Tlvlng  partner  ouR-ht  not  to  tie  oompelled  to 
account  for  their  value,  but  oaly  for  the  ralue  o( 
tbelr  use  M  long  as  Ihe^  were  alavea,  he  having 
ao  excuse  tor  not  eeUlog  them  udUI  It  became  too 
late  to  sell  them  at  aU. 

I.  If  several  persons  be  Joined  In  a  suit  Id  e^l^ 
or  admiralty,  and  have  a  oommop  and  undivided 
Interest,  though  separable  as  between  themselvee, 
the  amount  of  their  Joint  claim  or  liability  wlU 
betb«teatof  Jurlsdlctlop;  but  where  their  iu- 
tirests  are  distlact,  they  canuot  be  aggresated 
together  for  the  purpose  of  giving  this  court 
JurladlcdoQ  on  appeal. 

i.  AlatentomblgultylnawrltingmayberamovAd 
by  evidence. 

[Nos.  895,  1085,  1091.] 

Bvbmitttd  Oct.  £7, 1S90.  Decided  MaTeht,  1891. 

APPEAL  from  a  decree  of  tlie  Circolt  Court 
of  the  United  Slates  for  the  Northern  DU 
ttlct  of  Mississippi  decreeing  selllement  of  part- 
Bersbip  accounts  and  payment  of  tbe  amount 
due  the  eatateof  tbe  deceased  partner,  and  other 
relief.     Appeai  qf  Lucy  G.  Fraeman  ditmiated; 
decree  in  fanor  of  Dacid  I.  Field  reverttd. 
The  facta  are  staled  \a  the  opinion. 
Mr.  W.  L.  Nannt  foi  Paltie  A.  Clav^ 
Mr.  Edward  m»,j9m  for  Luc7  C.  Free- 


[*6S]      jfr.  Jiutiee  Brftdler  delirered  the  oplnton 
of  the  court : 

This  case  was  before  ua  In  October  Term. 


1883,  upon  a  decree  dimiMiDg  the  bill  on 
demurrer.  See  day  v.  Freeman,  118  D.  S. 
97  [80 :  1041.  We  reversed  that  decree,  and 
remiUDded  the  cauae  with  instructloiu  to  eoier 
a  decree  in  coofonnitj  with  the  opinion  of 
thia  court,  which  was  done.  Aiter  varioug 
Bubeequent  proceedinga  in  the  court  below, 
a  decree  was  finally  made  on  tbe  ISth  of 
August,  1889,  from  vhich  both  oomplainantt 
ancT  defendanta  have  appealed.  Before  ad- 
verting to  tbe  subsequent  proceedings,  it 
will  be  necesaar;  brietlj  to  review  the  can 
aa  stated  in  the  bill,  and  as  it  appeared  b«- 
fore  us  on  the  former  appeal. 

In  1856,  CbriBtopher  I.  Field  and  Ua 
brother,  David  I.  Field,  purchased  a  plant*- 
'  iQ  in  Bolivar  Couotv,  Hissisaippi.  called 
!  Content  place,  tor  'the  purpose  of  nait- 
Lhe  same  in  raising  cotton  and  other  ox^ 
irtners,  tbe  arrangement  being  that  David 
Id  occupy  and  manage  the  planlaliea 
all  tbe  aSaira  of  the  partnership,  and 
each  should  share  equaflv  in  tbe  prodli 
iossea.  In  the  course  of  the  busineM, 
slopher  I,  Field,  who  bad  a  piantatioa 
ining  the  Content  place,  and  was  a  mas 
irge  means,  made  sundrj  advances  to  ths 
to  pay  for  land  purchased  and  olhtr 
gs  required  ia  carrying  on  tlM  busineM. 
which  bis  brother  David  executed,  at 
.If  of  the  flrm,  several  notes  or  acknowl- 
nents  of  indebtedness ;  one  dated  23d  <t 
imber,  16S6,  payable  lat  of  Januaij, 
,  for  the  sum  of  |7,8B5.81,  with  lii  pir 
interest  from  maturity ;  another  daud 
of  March.  1857,  for  the  sum  of  tS.efiCi 
9  paid  with  interest  at  sis  per  cent  fnn 
;  a  third  dated  6th  of  June,  1858,  for  Ua 
of  tl.lOO;  and  a  fourth  dated  80th  of 
i.  1859,  for  tbe  sumof  tl,38».«B.— inall. 
641.37. 

ivid  L  Field  died  on  the  11th  of  Sep- 
)er,  1859,  leaving  his  widow,  Lucr  G.  1* 
d  (who  afterwards  married  one  C.  Ij. 
man),  and  an  infant  son,  David  I,  Field, 
who  are  tbe  defendants  in  this  suit  Al 
;ime  of  David  I.  Field's  death  bis  widow 
in  Kentucliy,  and  did  not  return  to  Mi*- 
ipi, 

'  course,  the  care  of  the  plantation  ud 
nership  property  devolved  upon  Chrisdv 
'  I,  Field,  as  surviving  partner ;  but  tooa 
*  the  death  of  David  letters  of  admiait- 
on  upon  hla  estate  were  taken  out  bf 
her  brother,  Ezekiel  H,  Field,  who  went 
possession  of  the  plantation  and  cos- 
ea  to  carrv  it  on  in  the  place  and  iHsd 
is  deceased  brother,  for  the  benefit  of  tte 
aerahip,  during  the  year  1860  aod  part 
io  year  1861.  He  left  in  the  summer  rf 
latler  year,  when  the  disturbances  at- 
>ned  by  the  Civil  War  rendered  it  hauid- 
If  not  impracticable,  to  cultivale  tlM 
tatlon  or  to  secure  any  crops.  It  it 
ged  in  the  bill  that  the  year  185S  was  is 


HfniK.— At  la  llobntlv  of  partnerM  on  Milt  anil 
tloUt;  pou/cr  of  partntr,  oe  Oijcnt.  to  Mnd  tlu  firm 
atpartv  la  tM«oClalil«  inttnimenta,  and  otheriDae, 
—see  twte  to  LeRoy  v.  Johnson,  T:aei. 

At  lo  liow  far  partnert  are  ifabk  for  taeh  aOer't 
atU,  see  note  to  Nelson  v.  HUl,  12:81. 

Wlun  partner  llaW«  on  amlraeU  tn  firm  name 
after  dtnolutlon;  ahat  mUtee  of  dlMOloClon  <i  nsus- 
1014 
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•orv  CO  aoM  IloMKCy. 
ford.  E3:Sei. 

At  to  tStA  of  odmlMtoni  of  partntr,  oftw 
tion,  on  AM  eopartnevt.  see  not*  ' 
Bowman,  1B:7W. 

.^  (o  rigUi  and  poKwrs 
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unprofitable  year,  in  consequence  of  the 
overflow  of  uie  river,  and  that  during  the 
year  1860  the  crop  raised  was  appropriated 
to  keeping  up  the  plantation,  ditching  and 
making  other  improvements,  and  that  the 
crop  of  the  year  1861  was  destroyed  by  the 
soldiers  of  the  Confederate  States  under 
military  orders.  It  is  also  alleged  that  no 
part  01  the  crops  ever  came  into  the  hands 
of  Christopher  1.  Field,  but  all  the  proceeds 
that  were  realized  were  applied  to  the  pay- 
ment of  current  expenses  and  debts  of  the 
partnership,  other  than  the  debt  due  to 
Christopher  I.  Field,  which,  it  is  alleged, 
has  never  been  paid.  During  the  war  Cm*is- 
topher  I.  Field,  to  prevent  the  capture  of  the 
slaves  by  the  fleets  of  the  United  States  de- 
scending the  river,  removed  them  to  the  State 
of  Texas,  and  kept  Uiem  there  until  the  sur- 
render, but  realized  nothing  from  their  labor 
in  Texas  beyond  sufficient  to  pay  for  their 
maintenance  and  support.  After  the  sur- 
render he  had  them  brought  back  from  Texas 
at  considerable  expense,  for  the  purpose  of 
cultivating  the  plantation  again,  but  most 
of  them,  claiming  their  freedom,  abandoned 
it,  and  he  was  obliged  to  rent  the  plantation 
for  what  he  could  get,  and  did  rent  it  for  a 
time  to  different  persons,  but  never  received 
therefrom  any  results  beyond  the  expenses 
incidental  thereto.  Ezekiel  H.  Field,  after 
1  quitting  the  plantation  in  1861,  performed 
DO  further  acts  in  the  administration  of  the 
estate,  and  resigned  his  position  in  May, 
1866,  and  some  time  in  that  year  Christopher 
I.  Field  was  appointed  his  successor.  Chris- 
topher died  on  the  18th  of  July,  1867,  leav- 
ing as  his  only  heir-at-law  the  appellant, 
Pattie  A.  Field,  now  Pattie  A.  Clay  by  in- 
termarriage with  Brutus  J.  Clay  the  younger. 
After  the  death  of  Christopher  I.  Field,  and 
in  October,  1867,  Brutus  J.  Clav,  the  elder, 
was  appointed  administrator  both  of  his 
(Christopher's)  estate  and  of  the  estate  of 
David  I.  Field,  the  plantation  beine  at  that 
time  under  rent  to  Martin  and  Cnildress. 
During  1868  it  was  rented  by  Brutus  J.  Clay, 
the  administrator,  to  one  Uolloway ;  and  in 
1869  to  the  said  Hollowav  and  another  person 
by  the  name  of  Clay,  but  very  little  rent 
was  collected  which  was  not  required  to 
make  repairs  consequent  upon  breaks  in  the 
levees,  etc.  In  March,  1868,  Brutus  J.  Clay 
filed  his  accounts  as  administrator  of  Chris- 
topher I.  Field,  in  the  Probate  Court  of 
Bolivar  County,  Mississippi,  and  also  com- 
menced proceedings  to  have  the  interest  of 
David  I.  Field  in  the  Content  plantation  sold 
for  the  purpose  of  paying  his  half  of  the 
promissory  notes  given  by  the  firm  of  D.  I. 
Field  A  Company  to  Christopher  I.  Field, 
before  mentioned.  These  proceedings  are 
stated  in  the  former  report  of  the  case,  before 
referred  to.  The  probate  court  made  a  decree 
declaring  the  estate  of  D.  I.  Field  insolvent, 
and  authorizine  the  administrator  to  sell  the 
lands  describea  in  the  petition ;  and  accord- 
ingly a  sale  of  D.  I.  Field's  half  interest  in 
the  plantation  was  made  at  auction  on  the 
20th  of  December,  1869,  and  it  was  struck 
off  to  the  appellant,  Pattie  A.  Field,  by  her 
attorney  or  some  other  person  acting  in  her 
behal^  ^nhs  then  htkinic  a  minor,  and  ignorant 
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of  the  matter),  for  the  sum  of  $6,000,  and 
she  received  a  deed  therefor,  and  a  receipt  for 
that  amount  was  given  as  a  credit  on  the 
said  notes.  Pattie  A.  Field  then  went  into 
possession  of  the  property,  and  remained  in 
possession  until  the  bringing  of  the  present 
suit,  except  as  to  such  part  as  was  set  off  to 
the  widow,  Lucy  C.  Freeman,  for  her  dower, 
in  November,  1879.  [The  said  sale,  how- 
ever, has  been  held  void  because  of  the 
abolishment  of  the  probate  court  by  the  Con- 
stitution adopted  on  December  1,  1869.]  The  [*88 
bill  states  that  the  result  of  the  working  of 
the  plantation  whilst  in  possession  of  the 
plaintiffs  from  1870  to  the  time  of  the  filing 
of  the  bill  was  without  profit,  and  that  the 
complainant,  Pattie  A.  Clay,  incun-ed  a  loss 
of  $2,500  or  $8,000  by  keeping  possession  of 
the  property  and  making  repairs  rendered 
necessary  by  the  dilapidations  arising  from 
the  war,  the  overflowing  of  the  river  and  other 
causes  for  which  she  was  not  responsible. 
The  bill  sets  forth  in  detail  a  large  amount 
of  expenditures  incurred  by  the  complainant 
for  taxes  and  other  expenses,  and  for  necessary 
repairs  made  by  her. 

In  April,  1878,  Lucy  C.  Field,  the  widow, 
filed  a  petition  in  tne  Chancery  Court  of 
Bolivar  County  for  her  dower  in  one  undi- 
vided half  of  the  Content  plantation ;  and  in 
1875  a  decree  for  allotment  of  her  dower  was 
made,  and  was  affirmed  by  the  Supreme  Court 
of  Mississippi  in  1876  so  far  as  the  affirmation 
of  her  right  of  dower  was  concerned.  In 
1879  she  further  applied  to  the  said  chancery 
court  to  have  her  said  dower  set  off  to  her  in 
severalty,  and  a  decree  for  that  purpose  was 
made  and  carried  into  execution,  and  she  has 
ever  since  had  possession  of  the  portion  set 
off  to  her.  In  September,  1880,  the  said  Lucy 
commenced  a  suit,  in  the  same  court,  against 
the  appellant,  Pattie  A.  Clay,  and  her  hus- 
band, to  recover  the  rental  value  of  her  dower 
whilst  in  possession  of  the  said  Pattie.  This 
suit  was  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Mississippi,  before  the  commencement  of 
the  present  suit,  and  evidence  was  taken 
therein  and  sundry  proceedings  weie  had,  and 
it  stood  ready  for  trial  when  the  bill  in  the 

S resent  case  was  filed.  In  November,  1880, 
^avid  I.  Field,  the  son  and  heir  of  David  I. 
Field,  deceased,  having  attained  his  major- 
ity, brought  an  action  of  ejectment  in  the 
United  States  circuit  court  aforesaid  against 
the  said  Pattie  A.  Clay  and  her  husband  for 
the  undivided  half  of  the  Content  plantation, 
also  demanding  $20,000  for  the  use  and  oc- 
cupation of  the  premises  from  and  including 
the  year  1870.  Pattie  A.  Clay  and  her  hus- 
band filed  a  plea  in  said  suit,  and  the  action 
was  pending  when  the  present  suit  was 
brought.  The  bill  in  the  present  case  was 
filed  for  the  purpose  of  enjoining  the  prose-  [Ml 
cution  of  the  said  two  last- mentioned  suits, 
and  for  the  settlement  ot  the  partnership  ac- 
counts of  D.  I.  Field  &  Company,  and  pay- 
ment out  of  the  partnership  property  remain- 
ing (consisting  only  of  said  plantation)  of 
the  amount  due  to  the  estate  of  Christopher 
I.  Field,  upon  the  four  notes  before  men- 
tioned. The  complainants  offered  in  the  bill 
to  account  for  all  rents  and  profits  received 
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bf  them,  clBlmlog  credit  for  »11  ezpeudl-  meDt  for  nnt  tberelD,  bat  ma;  reU<D  tin 

tures,  taxes  &3d  repaira  made  on  account  of  posseasiou  of  the  landa  lecured  in  said  eject- 

tlie  propertj,  and  prayed  tbat  the  aasels  of  ment  suit,  subject  to  the  rigbta  of  compfsiD- 

tiie  partnersbip  might  be  muaballed  and  sold  acts  under  the  Judgment  of  the  said  lupreme 

for  audi  iMlance  as  might  be  found  due  to  court,  to  be  hereafter  determioed  aiid  ued.* 

thesaidPattleasrepreaeutatireof  herfatber'a  _              ,  ,             ... 

^ta[^  The  oompIalnantB,  then,  oj   leare  of  tbe 

This  bill  was  demurred  to  by  the  defend-  «>"rt.  Bled  a  gupplemeotal  bill,  nating  « 

ante,  and  the  court  below   sustoined   the  do-  follows,  to  wit: 

murrer  as  to  so  much  of  the  bill  as  prayed  u-^  ^,^^  ^^^  notwitbatanding  the  filing 
for  a  setClemenl  of  the  partnership  accounts,  ^f  the  bill  In  this  cause,  the  defendant,  Lacy 
but  ovarruled  it  so  far  as  it  related  to  an  ac-  c.  Freeman,  proaeculad  her  suit  in  thta court 
count  of  the  rents  and  profits  due  either  to  against  your  oratora  for  arreaiagM  in  rent 
Lucy  C.  Freeman,  in  respect  to  her  dower,  up^n  ^^^  fo,  ^^^  dower  interest  in  tbe  Con- 
or to  David  I.  Field  in  respect  to  hU  undi-  y^t  piuitatlon  as  shown  in  tbe  pleadinn, 
Tided  half  of  the  plantation,  thus  in  effect  ^^  qq  tij^  13th  day  of  June,  18W,  after 
turning  it  into  a  suit  against  the  complain-  ^^  demurrer  and  exception  to  your  orato'i 
ants  instead  of  a  suit  by  them.  Thereupon  original  bill  had  been  suatained,  lecoTered 
evidence  wa«  taken  on  the  part  of  Lucy  C.  ^  fln^l  decree  against  your  orator  Pattie  A, 
Freeman  in  support  of  her  claim  for  rents  qj^j  f^i  m  oM.84  and  costs.  On  the  Htl 
and  proSta  upon  ber  dower.  David  I.  Field,  j^y  „f  juno,  18R4.  on  motion  this  judi- 
in  March.  1884,  filed  an  answer,  stating  that  n,ent  „  decree  waa  reduced  to  $2.200.1i  [« 
he  had  recovered  a  Judgment  in  bis  ejectment  Thg  ,4^0  with  the  costs  in  the  caim 
Buitforoneundividedhalfof  theplantation.  amounting  to  $165.  your  orator  well  ud 
1  and  profits  tp,]y  p^id,  uid  so  performed  tbe  said  Jodg- 
present  suit,  meat  and  decree  of  the  said  district  comi, 

At  this  stage  of  tbe  proceedings  the  com-  troia  which  there  was  no  appeal,  aa  by  U« 

plainanls  objected  to  having  the  suit  proceed  record  of  satd  cause  doth  appear. 

for  the  purpose  of  merely  taking  an  account  -2.  That  said  Tecovery  and  payment « 

of  rente  and  profits  against  them,  and  there-  n^t  according   to  right   and    justice   as  »p- 

upon,  00  Uie  6th  of  March.  1884,  the   court  .^^  {r^n,  the  opinion  of  the  Supreme  Court 

made  the  following  decree,  to  wits  ^f  the  United  Btoiee  on  your  orator's  appnl 

"Pattie  A.  Clay  <(  ol.  )  from  the  above  decree  of  this  ooort  in  tbis 

p,                    '  L     398,  cause,  and  the  said  Lucy  C.   Freeman  ougU 

■Lucy  0.  Freeman  tt  al.  )  '"  this  cause  to  be  decreed  and  adjudged  <e 

"Be  it  remembered  that  this  day  came  on  restore  the  said  sum  and  cosU  to  your  Mstot 

to  be  heard  the  above-entitled  cause;  and,  or  be  compelled  to  »ccept  it  as  a  chirp 

the  parties  appearing  in  open  court,  by  con-  against  her  in  any  accounting  hereafter  lo 

sent  the  account  herein   filed  by  the  master  he  had  In  the  causa- 

ts  withdrawn,  and  the  decree  of  reference  "The  premises  conslderod,  your  onWi 
hereinbefore  rendered  is  set  aside ;  and  coun-  pray  as  prayed  in  the  original  bill,  and  thtf 
sel  lor  complainants  declining  to  avail  him-  the  said  Lucy  0.  Freeman  be  adjudged  » 
self  of  the  offer  of  tbe  court  to  retain  the  restore  to  them  the  motwj  to  wroogfiillT 
bill  for  the  purpose  of  stating  an  account,  secured  by  her  in  the  said  cause,  or  for  un- 
it is  ordered,  adjudged  and  decreed  that  said  Bi^l  relief.* 

bill  be,  and  the  same  Is  hereby,  dismissed,  ~,  _  j„*„j.„*.   ti._i.i  t    w.i;i  ._j  t„™ 

and  that  complainanta  pay  the  c^,  for  which  „  ^^'J.^'l^'S^-  ^ll'^J-^fl^  '?li'^ 

let   execution    Issue;    wd    thereupon   com-  p/   S^f^^*^"  *",*1^P^,  "T^ 

plaimmts  pmyed  an  appeal  to  the'supreme  "^^'''i' 'j^rt  ?  *^^w  Tfu*il?*'^.'°jf^ 

6ourt  of  the  Cnited  StitM^  which  is  g^nted  '"^t  °Y'^  I'^  ltlKi„^?^^/  ,^,^  5 

upon  their  entering  Into  bond  In  the  penalty  gf '"  J^"  '^^r^'fl'*  "T  %,^  "^  T 

ofone  thousand  dSlars,  with  two  secVriiie^  Si",^'^''^',^^!^"         .^S^'T^^l 

conditioned  according  la,."  Ss^'^' X^tiXsZ-^ir'^d"^ 


iperty  after  his  brother's  death,  tbooih 
illy  inC     ■       ■       -  -    ■  ■  • *'' 


The  compJalnanU  then  appealed   to   this  nominally  in  the  bands  of  Ezekiel  H.  FitU 

court,  and  the  decree  of  the  circuit  court  was  »»  administrator,  and  that  for  his  neglect  to 

reversed,  as  appears  by  the  report  of  the  case  ■*"  **>*  ^^^  before  the  war  (whidi  it  ii 

before  referrei  to.    118  U.  8.  B7  [30 :  1041 .  alleged  he  could  have  done  at  a  great  id- 

In  conformity  with  the  mandate  of  this  »»ntage)  he  was  answerable  for  and  sbould 

court,  a  decree  was  made  by  the  court  below  •>«  charged  with  the  whole  appraised  valnt 

in    June,     1886.     ordering,     amongst   other  of  the  personal  estate  of  the  firm  (which  »» 

thinKS,  as  follows,  to  wit-  t3y,S63).  and  such  further  sum  aa  tbe  en- 
deuce  might  show  it  to  have  bean  wtoth  it 

"1.  That  the  demurrers  of  defendants  to  the  date  of  David's  death,  and  that  tbe  eon- 
complainants'  bill  heretofore  filed  be,  and  plalnants  should  also  be  charged  witb  ih« 
the  same  are  hereby,  overruled,  and  that  tbe  reasonable  rental  value  of  said  partnersbip 
defendants  answer  within  sixty  days  as  of  real  estate  from  the  said  date  down  to  tlic 
the  present  term  of  tbe  court. "  date  of  tbe  accounting.     This  was  the  gencnl 

"8.  That  the   defendant,  David   L  Field,  purport  of  the  defense, 

be,    and  be   is  hereby,   enjoined  from  the  A  large  amount  of  evidence  was  taken  ii 

furtlier   prosecution   of    his   ejectment    suit  the  cause,  and   In   March,  1888.  the  district 

against   complainants    and    from    suing  out  iudge   holding  the   circuit  court,  upon  fiosi 

final  process  for  the  enforcement  of  his  judg-  hearing,  delivered  an  oplniMi  on  the  stniD 

low  1S8D.S. 
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of  the  controversy  (34  Fed.  Rep.  875),  and 
in  June  following  made  a  decree  settling  the 
riffhts  of  the  parties  and  the  principles  upon 
which  an  account  should  be  taken  between 
them. 
1  The  case  as  developed  by  the  evidence  is 
very  different  from  what  it  appeared  on  the 
mere  statements  of  the  bill.  By  those  state- 
ments it  was  to  be  inferred  that  £.  H.  Field, 
the  administrator  of  David  I.  Field's  estate, 
in  carrying  on  the  plantation  in  concurrence 
with  the  views  of  Christopher  I.  Field,  acted 
as  an  independent  representative  of  the  estate, 
and  with  a  view  to  its  best  interests  under  all 
the  circumstances  of  the  case,  and  free  from 
any  control  on  the  part  of  said  C.  I.  Field. 
In  such  a  case,  at  held  by  us  in  Uoyt  v. 
Sprague,  108  U.  8.  613  [26 :  585] ,  the  repre- 
sentative waived  the  peculiar  rights  which 
he  might  enforce  in  regard  to  the  partnership 
property;  and  it  follows,  as  a  matter  of 
course,  that  the  surviving  partner  is  subject 
to  no  such  extra  liability  as  he  incurs  when 
he  continues  to  use  the  partnerehip  property 
in  the  business  without  the  consent  of  the 
representative  of  the  deceased  partner.  The 
evidence,  however,  shows  very  clearly  that 
Ezekiel  H.  Field  was  appointed  administra- 
tor of  the  estate  of  D.  I.  Fidd  at  the  instance 
of  C.  I.  Field,  and  was  altogether  governed 
by  him  in  the  management  of  the  estate.  In 
letter  from  C.  I.  Field  to  David's  widow, 


sometimes  fear  it  will  take  too  long  to  pay 
the  debts  from  crops  with  the  present  force 
on  the  place.  I  had  Ezekiel  appointed  ad- 
ministrator because  I  was  the  largest  creditor 
and  did  not  wish  to  settle  with  mvself.  I 
put  him  on  the  place  to  live,  thinking  the 
negroes  would  be  better  contented,  and  would 
be  manaeed  with  more  ease  and  less  whip- 
ping. True,  I  have  the  control  and  manage- 
ment of  the  whole,  but  it  is  done  through 
him.  I  am  well  satisfied  it  was  for  the  best, 
and  shall  wish  him  to  remain  there,  if  he 
will  do  80,  aa  long  as  I  have  any  interest  in 
the  property.  Don't  understand  me  to  think 
that  you  disapprove  of  it,  for  I  do  not  think 
80. "  It  is  apparent  from  this  language  that 
C.  I.  Field,  whose  plantation  was  next  ad- 
joining the  Content  place,  and  who  was, 
therefore,  at  hand  to  see  all  that  was  done 
on  the  latter,  exercised  general  control  over 
the  partnership  property  after  his  brother's 
death,  without  the  sanction  of  a  responsible 
I  and  independent  representative  of  his  estate. 
This  aspect  of  the  case  raises  questions  with 
regard  to  the  principle  on  which  the  partner- 
ship accounts  should  be  adjusted,  and  the 
degree  of  liability  of  C.  I.  Field  as  surviv- 
ing partner,  which  were  not  before  us  when 
the  case  was  here  formerly. 

Then  we  only  decided  that  the  complain- 
ants, as  representing  C.  I.  Field,  were  en- 
titleid  to  have  an  accounting  of  the  partner- 
flbip  estate  for  the  purpose  of  securing  the 

f payment  of  the  amount  due  to  C.  I.  Field, 
f  anything,  out  of  the  partnership  property. 
The  court  below  had  decided  that  they  were 
barred  by  lapse  of  time.  We  held  otherwise, 
on  the  ground  that  the  complainants  and 
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their  ancestor,  C.  I.  Field,  bavins  been  iii> 
possession  of  the  property,  lapse  of  time,  or 
the  Statute  of  Limitations,  did  not  run 
against  them.  The  question  now  is  as  to  the^ 
principles  on  which  the  settlement  should 
be  made 

There  is  no  doubt  that  C.  I.  Field,  after 
his  brother's  death,  acted  in  entire  good  faith 
and  for  what  he  supposed  the  best  interests- 
of  the  concern,  incluaing  his  brother's  inter- 
est as  well  as  his  own.  He  did  not  nor  did 
anvone  then  anticipate  the  great  civil  con- 
vulsion which  soon  took  place  and  destroyed 
the  entire  value  of  slave  property,  and  very 
largely  the  value  of  all  other  property  in  the- 
Southem  States.  The  case  in  this  respect 
was  an  exceptional  one,  and  it  may  be  a» 
question  whether  ordinair  rules  can  be- 
strictly  applied  to  it.  C.  I.  Field  undoubt- 
edly supposed  that  it  would  be  more  for  the- 
interest  of  his  brother's  widow  and  infant 
child  that  the  plantation  should  be  continued 
in  operation  until  a  good  purchaser  could  be- 
found,  than  that  everything  should  be  im- 
mediately sold,  which  could  not  have  been* 
done  without  sacrifice;  and  there  is  some- 
evidence  that  the  widow  and  her  friends  ac- 
quiesced in  this  view  of  the  case,  al thought 
she  asserts  that  she  was  anxious  for  an  im- 
mediate sale.  The  general  principle  of  law 
undoubtedly  is,  that  on  the  dissolution  of 
the  firm  by  the  death  of  one  of  the  partners, 
it  is  the  survivor's  duty  to  settle  up  the 
partnership  affairs  within  a  reasonable  time, 
and  pay  over  to  the  representatives  of  the- 
deceased  partner  the  amount  due  to  them; 
and  if  he  takes  the  responsibility  of  continu- 
ing the  business  of  the  firm,  and  using  the 
oropertv  of  the  partnership,  he  becomes 
liable  for  losses  that  may  occur,  and  it  is  in 
the  option  of  the  representatives  of  the  de- 
ceasea  partner  either  to  insist  upon  a  division' 
of  the  profits,  which  may  be  made  in  thus 
carrying  on  the  business,  or  upon  being  paid 
the  amount  of  the  deceased's  share  in  the 
capital,  with  lawful  interest  thereon,  after 
deducting  his  indebtedness  to  the  firm.  See 
Lindley  on  Part.,  Book  III.  chap.  10,  pages 
976  to  1046,  1047  (4th  ed.)  The  application 
of  the  rule  in  this  case  would,  strictly  speak- 
ing, entitle  the  representatives  of  D.  I.  Field 
to  call  for  an  account  of  his  share  in  the 
capital  of  the  concern  at  the  time  of  his 
death,  with  lawful  interest.  This  is  what 
they  do  demand  as  regards  the  personal  prop- 
erty, which  was  appraised  at  $33, 663,  one- 
half  of  which,  with  the  interest  thereon,  they 
claim  should  be  accredited  to  the  estate  of 
D.  I.  Field.  But  this  personal  property 
consisted  almost  wholly  oi  the  slaves  on  the 

Flantation ;  and  the  court  below  charged  C. 
.  Field  and  his  estate  with  the  value  of 
their  service  as  long  as  they  continued  slaves, 
as  well  as  with  reasonable  rent  for  the  reat 
estate  during  the  whole  period  from  the  death 
of  D.  I.  Field,  except  the  years  1863,  1864 
and  1865,  when  the  war  was  flagrant. 

Under  such  anomalous  circumstances  and 
such  unexpected  events,  it  seems  hardly  just 
to  visit  upon  a  surviving  partner,  acting  in 
good  faith  and  with  a  view  to  the  best  inter- 
ests of  all  concerned,  the  strict  consequences 
of  the  rule.    In  our  view  equity,  when  called 
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upon  to  settle  the  mutual  rights  of  the  parties, 
may  very  properly  mitigate  the  hardships  of 
the  rale,  especially  when,  as  in  this  case, 
the  loss  has  occurred  by  public  war.  The 
remarks  made  by  this  court,  through  Justicf 
Swayne,  in  TaU  v.  Norton,  94  U.  8.  746 
[24 :  322]  (which  was  the  case  of  an  admin- 
istrator) ,  are  somewhat  apposite  to  the  case 
now  before  us.  **The  intestate,"  said  the 
court,  **had  been  largely  engaged  in  raising 
cotton.  The  administrator  ^ut  himself,  as 
it  were,  in  the  place  of  the  deceased.  Every- 
thing was  carried  on  and  conducted  as  before 
his  death.  Payments  were  made  to  the 
widow  from  time  to  time,  the  children  were 
supported  and  educated,  the  taxes  were  paid, 

176]  crops  were  raised,  the  cotton  was  sold  and 
the  debt«  were  discharged  as  fast  as  the  cir- 
cumstances permitted.  .  .  .  The  com- 
mencement of  the  war  was  the  beginning  of 
the  troubles  of  the  trust.  The  State  was  a 
battlefield.  Troops  on  both  sides  were  there. 
The  slaves  were  sent  to  Texas  for  safety. 
The  mules  and  other  live  stock  were  swept 
away  by  the  advancing  and  receding  tides  of 
the  conflict.  The  lands  hardly  paid  the  ex- 
penses of  cultivating  them.  Finally  the 
slaves  as  property  were  stricken  out  of  exist- 
ence. This  involved  a  loss  to  the  estate, 
according  to  the  original  inventory,  of  more 
than  $118,000  of  the  assete.  The  adminis- 
trator became  wholly  unable  to  pay  this  debt. 
The  answer  avers  that,  but  for  the  war,  he 
could,  by  the  year  1863,  have  exting^uished 
this  demand  also,  and  have  then  handed  over 
to  the  heirs  a  large  and  unincumbered  estate 
for  distribution  among  them.  The  record 
shows  that  this  was  not  an  over-sanguine 
calculation.  The  calamity  was  unforeseen, 
and  one  for  which  the  administrator  was  not 
responsible.  ** 

Concurring  in  the  views  here  expressed,  we 
think  with  the  court  below  that  it  would  be 
a  very  hard  application  of  the  general  rule 
relating  to  a  aissolution  of  partnership  by 
the  death  of  one  of  the  partners,  to  compel 
C.  I.  Field  or  his  estate,  under  the  circum- 
stances of  this  case,  to  account  for  the  value 
of  those  slaves,  which  in  a  few  months  were 
entirely  freed  from  bondage  by  operation  of 
law,  and  no  longer  articles  of  property. 

Whilst  it  is  true  that  C.  I.  Field,  after  his 
brother's  death,  might  have  sold  the  slaves 
and  other  property  on  terms  which,  in  the 
light  of  subsequent  events,  would  have  been 
greatly  to  the  advantage  of  his  brother's 
estate,  yet  it  seems  clear  from  the  evidence 
that  tlie  reason  he  did  not  sell  was  that  no 
opportunity  offered  of  effecting  a  sale  of  the 
plantation  at  what  he  deemea  an  adequate 
price.  The  sale  of  the  slaves  without  selling 
the  lands  would  have  rendered  the  latter  en- 
tirely unproductive,  and  a  dead  weight  in 
his  hands.  We  think,  therefore,  with  the 
court  below,  that  C.  I.  Field,  as  surviving 
partner,  had  some  excuse  for  not  selling  the 
slaves  until  by  the  progress  of  events  it  be- 
came too  late  to  sell  them  at  all.  But  in 
assuming  the  responsibility  of  continuing 
tlie  business  of  the  partnership  by  carrying 
on    the    plantation,    he    became    chargeable 

476]  ^Jth  the  fair  rental   value  of  the  property, 
whether  he  succeeded  in  realizing  it  or  not, 
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and  took  the  hazard  of  such  losses  as  might 
occasionally  occur.  We  think,  therefora, 
on  the  whole,  that  the  judge  presiding  in  the 
court  below  adopted  the  proper  course  in 
disallowing  the  claim  for  the  value  of  the 
slaves,  and  charging  C.  I.  Field  and  his  es- 
tate with  the  fair  rental  value  of  the  prop- 
erty, including  that  of  the  slaves  as  long  as 
they  were  slaves,  and  crediting  them  with 
the  taxes  paid  and  the  permanent  improve- 
ments. He  could  not  do  more  wiUiout  mak- 
ing the  law  an  engine  of  hardship  and  sever- 
ity ;  he  could  not  do  less  without  disregardiDg 
its  plain  principles.  An  extract  from  his 
opinion  will  more  fully  show  the  grounds 
on  which  his  conclusion  was  based.  After 
giving  a  general  history  of  the  case,  and  the 
making  of  the  four  notes  claimed  to  be  still 
due  and  unpaid,  he  proceeded  as  follows: 

**  It  is  insisted  upon  the  part  of  the  defend- 
ants that  if  these  obligations  were  not  paid  at 
the  death  of  D.  I.  Field  they  were  canceled 
by  the  negligence  of  C.  I.  Field,  as  survivins 
partner,  to  sell  so  much  of  ^e  personal 
property,  including,  if  necessary,  the  slaves, 
to  pay  off  this  indebtedness,  which  it  is  in- 
sisted should  have  been  done  during  the  year 
1860,  when  such  property  brought  a  high 
price  and  before  its  destruction ;  that  Uiis 
personal  property  was  then  of  much  larger 
value  than  the  amount  due  on  these  obliga- 
tions and  all  other  indebtedness  of  the  firm.  I 
am  satisfied  from  the  proof  that  this  indebt- 
edness did  exist  against  the  firm,  but  not 
against  D.  I.  Field  individually,  and  that 
all  the  attempted  proceeding  to  collect  the 
same  against  the  estate  of  D.  I.  Field  by  a 
sale  of  the  lands  was  based  upon  a  mistaken 
theory  and  without  authority,  and  is  conse- 
quently void.  Upon  the  death  of  D.  L 
Field  the  title  to  all  the  personal  property, 
including  the  slaves,  belonging  to  the  firm, 
vested  in  C.  I.  Field,  as  surviving  partner, 
whose  duty  it  was  to  have  sold  so  much  of 
it  within  a  reasonable  time  to  pay  off  this 
and  all  other  indebtedness  against  the  firm. 
.  .  .  The  question  is.  Did  C.  I.  Field  by 
this  neglect  render  himself  liable  for  the 
loss  of  this  personal  property  and  the  value 
of  the  slaves  as  to  the  interest  of  defendants 
therein,  or  estop  himself  from  setting  up  the 
claim  here  maoe? 

**  Considering  the  relationship  of  the  parties  [4T 
and  all  the  circumstances,  it  would,  perhaps, 
be  inequitable  to  hold  so  strict  a  rule ;  but 
I  am  satisfied  that  he  had  no  power  to  con- 
tinue the  operation  of  the  plantation  with 
the  firm  slaves,  mules  and  other  property 
belonging  to  the  firm,  as  a  continuation  of 
the  firm  business,  during  the  years  1861,  1863 
and  1863,  and  that  he  was  liable  for  a  reason- 
able rent  for  the  land  and  the  hire  of  the 
slaves,  stock  and  other  property  used  in 
the  cultivation  of  the  plantation  auring  the 
years  1861  and  1862,  to  be  applied  to  the 
payment  of  these  obligations — no  other  in- 
debtedness is  iriiown  now  to  exist— and  that 
as  C.  I.  Field  and  his  administrator,  Brutui 
J.  Clay,  and  the  complainant,  since  her  at- 
tempted purchase,  has  been  in  the  possession 
of  all  the  lands,  with  the  exception  of  Mrs. 
Freeman's  dower,  since  its  assignment,  the 
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complaiDant  must  be  charged  with  a  reason- 
able rent  for  the  lands  and  the  hire  of  the 
slaves,  mules  and  other  property  used  in 
making  the  crops  of  1861  and  1862,  and  for  a 
reasonable  rent  of  the  lands  since  the  Ist  of 
January,  1866,  omitting  the  years  1868, 
1864  and  1865 ;  that  such  rents  and  those  for 
1861  and  1862  be  credited  upon  the  amount 
due  upon  the  obligations  given  to  said  0. 
I.  Field,  with  interest  up  to  the  1st  of  Janu- 
ary, 1868,  and  that  the  rents  accruing,  com- 
mencing with  the  1st  of  January,  1866,  with 
interest  for  1866  on  the  1st  day  of  January, 
1867,  and  so  on  from  year  to  year  up  to  the 
present  time,  the  rents  and  hire  to  be  esti- 
mated at  what  would  be  a  fair  and  reasonable 
rent  or  hire  to  a  solvent  tenant  for  cash, 
taking  the  plantation  and  property  as  a 
w^hole,  and  crediting  the  complainant  with 
the  amounts  paid  for  taxes  and  for  such  im- 
provements as  were  necessary  to  rent  the 
lands  at  a  reasonable  price ;  also  for  the  value 
of  such  improvements  as  may  have  added  to 
the  permanent  value  of  the  lands — ^not  what 
they  cost,  but  the  value  that  they  permanently 
may  have  added  to  the  lands. 

**  It  is  insisted  that  the  complainant  should 
be  considered  as  a  mortgagee  in  possession, 
and  only  chargeable  with  the  rents  actually 
received. 

"^  I  am  of  opinion  that  as  C.  I.  Field  ne- 
glected to  sell  the  personal  property  when  he 
)]  Siould  have  done  so,  and  by  which  neglect 
it  was  wholly  lost  to  the  defendants,  the 
complainant  is  not  entitled  to  be  considered 
as  a  mortgagee  in  possession,  and  only  liable 
for  the  rent  received.  The  cause  must  be 
referred  to  a  master  to  take  and  state  an  ac- 
count under  the  rules  stated  and  report  the 
same  to  the  next  term  of  court.  As  C.  I. 
Field  was  chargeable  with  the  rents  and  hire 
for  1861  and  1862,  he  was  entitled  to  the 
crops  for  those  years ;  and,  being  sole  owner, 
the  loss,  as  a  matter  of  course,  was  his  alone." 

A  decree  was  made  in  substantial  conform- 
ity with  this  opinion,  and  an  extended  in- 
quiry was  had  before  the  master  for  the  pur- 
pose of  ascertaining  the  rental  value  of  the 
plantation,  stock  and  slaves  during  the  years 
1861  and  1862,  and  of  the  plantation  and 
stock  from  and  including  the  year  1866,  no 
account  being  taken  for  the  years  1868,  1861 
ami  1865 ;  and  the  estate  of  C.  I.  Field  was 
charged  with  the  rents  thus  ascertained,  year 
by  year.  On  the  other  hand,  the  said  estate 
was  credited  with  the  four  notes  in  question 
and  interefet  thereon,  year  by  year,  except  for 
the  years  1868,  1864  and  1865 ;  and  with  the 
taxes  paid  on  the  property,  and  the  expendi- 
tures made  for  improvements  that  were  neces- 
sary or  which  adaed  permanent  value  to  the 
estate.  In  August,  1889,  the  master  made 
his  report,  showing,  as  the  result  of  the  ac- 
-count,  a  balance  due  from  the  estate  of  C.  I. 
Field  to  that  of  D.  I.  Field,  on  the  1st  of 
January,  1889,  of  $8,281.40.  He  also  found 
$8,747.11  due  from  Lucy  C.  Freeman  to  the 
<x>mp1ainants  for  the  amount  which  they  had 
paia  to  her  for  the  rents  and  profits  of  her 
<lower,  in  satisfaction  of  the  judgment  ob- 
tained by  her  against  them  in  her  suit.  Both 
parties  filed  exceptions  to  the  report,  which 


were  fully  discussed  before  the  court  below, 
the  result  being  a  readjustment  of  the  amounts 
due  as  follows : 
Due   from  complainant   to   D.    I. 

Field $4,708.78 

Due  from  Lucy  C.  Freeman  to  com- 
plainant      2,667.28 

A  decree  for  these  amounts  was  made  ac* 
cord i ugly,  and  the  injunction  against  D.  I. 
Field  from  proceeding  to  collect  the  rents 
and  profits  recovered  by  him  in  his  action  of 
ejectment  was  made  perpetual,  but  it  was  l^"* 
decreed  that  he  be  let  into  possession  of  the 
undivided  half  of  the  Content  plantation. 
Other  proper  directions  were  made  in  the  de- 
cree.  All  the  parties  appealed, —the  com* 
plainants  and  the  two  defendants,  Mrs. 
Freeman  and  David  I.  Field,  separately. 

A  question  has  been  raised  as  to  the  juris- 
diction of  this  court  to  entertain  the  appeal 
of  Mrs.  Freeman.  The  decree  against  her  is 
only  for  the  sum  of  $2,667.28,  but  little 
more  than  half  the  amount  necessary  for  an 
appeal  to  this  court.  Her  case  is  a  distinct 
one,  and  her  appeal  is  a  distinct  and  separate 
appeal.  We  do  not  see  how  it  can  be  so  con- 
nected with  that  of  D.  I.  Field,  the  other 
defendant,  as  to  be  an  incident  of  his,  or 
ancillary  thereto.  Her  estate  of  dower  was 
a  distinct  estate,  and  she  prosecuted  her  sup- 
posed rights  thereto  in  a  distinct  and  sepa- 
rate proceeding.  The  decree  against  her  is 
that  she  refund  the  amount  above  named  to 
the  complainant  from  whom  she  had  recovered 
it  in  a  separate  action  by  way  of  damages, 
or  rents  and  profits  in  dower.  Unless  the 
action  of  dower  is  exempt  from,  or  excepted 
out  of,  the  Act  fixing  the  jurisdictional 
amount  neccssatv  for  an  appeal,  we  have  no 
jurisdiction  in  tliis  case.  We  are  not  aware 
of  any  ground  on  which  such  an  exemption 
or  exception  can  be  placed.  It  seems  to  us 
that  the  case  comes  clearly  within  the  prin- 
ciple which  has  governed  the  decisions  of 
this  court  in  a  large  number  of  cases,  in  one 
of  the  latest  of  which  {Oibion  v.  Shujeldt, 
122  U.  S.  27  [80:  1088]),  the  previous  cases 
are  reviewed  and  classified.  We  refer  par- 
ticularly to  the  cases  of  Henderson  v.  Wadi' 
worth,  115  U.  S.  264  [29 :  877]  ;  SUwart  v. 
Dunham,  Id.  61  [829]  ;  Hawley  y.  Fairbaniu, 
108  U.  S.  548  [27:  8201;  Farmers  L.  A  T. 
Co.  y.  Waterman,  106  U.  8.  265  [27 
RueaeU  y.  Stansell,  105  U.  8.  808  726 
and  Seav&r  v.  Bigelows,  72  U.  8.  5  Wall 
[18:  595].  Many  other  cases  stand  in  the 
same  category,  but  they  are  referred  to  and 
commented  on  in  the  cases  cited.  The  gen- 
eral principle  observed  in  all  is  that,  if 
several  persons  be  joined  in  a  suit  in  equity 
or  admiralty,  and  have  a  common  and  undi- 
vided interest,  though  separable  as  between 
themselves,  the  amount  of  their  joint  claim 
or  liability  will  be  the  test  of  jurisdiction; 
but  where  their  interests  are  aistinct,  and 
they  are  joined  for  the  sake  of  convenience  l« 
only,  and  because  they  form  a  class  of  parties 
whose  rights  or  liabilities  arose  out  of  the 
same  transaction,  or  have  relation  to  a  com- 
mon fund  or  mass  of  property  sought  to  be 
administered,  such  distinct  demands  or  lia- 
bilities cannot  be  aggregated  together  for  the 
purpose  of  giving  this  court  jurisdiction  by 
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appeal,  but  each  must  stand  or  fall  bj  itself 
aione.  The  principal  cases  in  which  the  in- 
terest has  b^n  deemed  common  and  undi- 
Tided,  and  appeals  have  been  sustained,  are 
Shiddi  ▼.  ThamoB,  68  U.  8.  17  How.  8  [15 : 
981 ;  WashingUm  Market  Co,  v.  Hoffman,  101 
TJ.  8.  112  [25 :  7821;  The  Oonnemara,  108  U. 
8.  754  [26 :  822]  ;  ITie  Mamie,  105  U.  8.  773 
T26 :  987]  ;  Datfiee  v.  Corbin,  112  U.  8.  86 
28 :  627]  ;  Estes  v.  Ounter,  121  U.  8.  183 
[80 :  884];  and  Handley  v.  8tuU,  187  U.  8. 
[84 :  706].  Mrs.  freeman's  case  does  not 
come  within  the  principle  of  any  of  these 
cases.  As  before  stated,  tiie  estate  of  dower 
claimed  by  her  was  a  distinct  estate,  and  she 
■ued  for  it  in  a  separate  proceeding.  8he 
and  her  son  are  joined  in  this  suit  because 
they  claim  interests  in  the  same  land,  namely, 
D.  I.  Field's  undivided  half  of  the  Content 
plantation,  which  the  complainant  seeks  to 
Aave  subjected  to  the  partnership  liabilities; 
but  the  interests  severally  claimed  by  them 
in  said  land  are  entirely  distinct  and  separate 
from  each  other.  Mrs.  Freeman's  appeal, 
therefore,  will  have  to  be  dismissed. 

As  we  have  already  expressed  our  views 
with  regard  to  the  main  point  involved  in 
the  case,  and  in  reference  to  the  general  view 
taken  by  the  court  below,  it  will  not  need 
an  extended  discussion  to  dispose  of  the  par- 
ticular questions  raised  on  the  exceptions  to 
the  master's  report,  and  assigned  lor  error 
here.  It  is  contended  by  D.  I.  Field  that  the 
due-bill  given  to  C.  I.  Field  on  the  settle- 
ment of  June  18,  1859,  was  a  settlement  and 
adjustment  of  the  whole  partnership  accounts 
up  to  that  date.  We  do  not  think  that  this 
is  implied  from  the  terms  of  the  note.  The 
most  that  can  be  said  is  that  the  words, 
^Received  on  settlement  to  this  date,**  are 
ambiguous,  and  may  refer  to  a  settlement  for 
the  year,  or  a  settlement  for  the  whole  period 
cf  partnership.  This  ambigui^,  being  a 
latent  one,  is  removed  by  the  evidence  in  the 
case.  8ettlement8  seem  to  have  been  made 
each  year.  The  other  notes  were  given  at 
nearly  annual  periods  previously.  The  last 
1811  previous  note  for  $1,100  was  given  just  a 
▼ear  before  this ;  and  the  one  before  that  a 
little  over  another  year.  The  continued 
possession  of  the  notes  by  C.  I.  Field,  un- 
canceled, is  presumptive  evidence  that  they 
had  not  been  paid.  Ezekiel  H.  Field,  the 
brother  and  administrator  of  D.  I.  Field, 
testified  that  D.  I.  Field  owed  his  brother 
$12,000;  that  he  understood  this  from  both 
of  them.  His  evidence  is  a  little  confused, 
as  he  speaks  of  a  single  note  for  that  amount ; 
but  afterwards  he  says  there  were  several 
notes,  and  that  he  saw  them  in  his  brother 
C.  I.  Field's  possession,  and  that  they  were 
•igned  by  D.  I.  Field.  C.  F.  Clay,  a 
nephew,  and  intimate  with  the  parties,  tes- 
tifies to  his  understanding  that  D.  I.  Field 
was  indebted  to  his  brother,  and  he  had  seen 
the  notes  in  the  latter 's  hands. 

On  the  whole,  we  are  satisfied  that  the  note 
veferred  to,  namely,  that  given  on  the  18th  of 
June,  1859,  was  not  given  in  settlement  of 
the  entire  partnership  account,  but  only 
of  the  operations  of  the  year  immediately 
preceding.     It  seems  evident  to  us,  from  all ' 
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the  evidence  on  the  subject,  that  at  the  time 
of  giving  the  last  note  (which  was  onlv  a 
short  time  prior  to  the  death  of  D.  I.  Field) 
there  was  no  unsettled  matter  between  the 

Eartners  except  the  partnership  notes  which 
ad  been  given  to  C.  I.  Field. 

The  next  assignment  of  error  made  by  D. 
I.  Field  is  that  the  surviving  partner  should 
have  been  charged  with  the  value  of  the 
slaves  and  personal  property,  and  with  the 
depreciation  of  the  real  estate.  This  point 
is  involved  and  discussed  in  the  former  part 
of  this  opinion,  and  requires  no  further  ob- 
servation on  our  part. 

The  remaining  assignment  relates  to  the 
accounts  taken  before  the  master,  respecting 
which  D.  I.  Field  complains  (1st)  that  the 
rents  were  placed  by  the  commissioner  at  too 
low  a  rate  for  the  years  1861  and  1862 ;  (2d) 
that  David  I.  Field's  estate  should  have 
credit  for  $5,579  paid  by  him  on  the  Kirk 
note;  (8d)  that  the  allowance  for  improve- 
ments was  much  too  great.  After  a  careful 
examination  of  the  evidence  on  these  points, 
we  are  satisfied  that  these  exceptions  are  not 
well  taken,  and  that,  at  least,  no  injustice 
was  done  to  the  estate  of  D.  I.  Field. 

The  complainant,  on  the  other  hand,  coo- 
tends  that  the  rents  for  1861  and  1862,  as 
allowed  by  the  commissioner,  were  too  high, 
and  that  a  sufficient  amount  was  not  allowed 
for  improvements.     The  evidence  on  these 
points  is  confiicting,  and  as  to  the  allowance 
for  improvements  we  do  not  see  any  good 
reason  lor  questioning  the  result  readiea  by 
the  commissioner  and  the  court  below.    But 
as  to  the  rents  charged  to  C.  I.  Field  for  the 
years  1861  and  1862,  it  does  seem  to  us  that 
they  are  somewhat  excessive,  considering  the 
state   of   the  country  at  the  time.     Sheriff 
Carson  testified  that  during  those  years  the 
taking  care  of  property,  real  or  personal.  wa» 
quite  equal  to  its  value;  and  another  re- 
spectable witness  for  the  complainant  says 
that  the  arable  land  was  worth  five  dollan 
per  acre  rent  in  1861,  though  the  crop  wa» 
burnt;  but  that  in  1862  ana  the  following 
years  it  was  worth  nothing.     Other  witnesses 
say  that  it  was  worth  ten  dollars  per  acre; 
but  in  view  of  the  uncertainty  of  keeping 
the  crop  from  being  destroyed,  and  of  getting 
it  out  to  a  market,  and  of  the  general  uncer- 
tainty of  everything  in  that  time  of  war,  it 
seems  to  us  that  these  estimates  must  be  ex- 
travagant.    The  commissioner  charged  seven 
dollars  per  acre  rent  for  the  40O  acres  of 
arable  land  for  the  year  1861,  and  three  dol- 
lars and  a  half  for  the  year  1862.     We  think 
that  a  rent  of  five  dollars  per  acre  for  the 
year  1861  was  at  least  as  much  as  ought  to 
nave  been  charged.     Of,  course  it  is  a  matter 
that  does  not  fuimit  of  certain  calculation ; 
but   it  seems  to  us  clear  that  the  amount 
charged  was  too  high  for  that  year.    This, 
with  the  interest  for  one  year,  would  make 
a  difference  of  $848  in  the  amount  to  be 
carried  to  the  1st  of  January,  1868,  and  from 
thence  over  to  the  1st  of  January,  1866,  ac- 
cording to  the  mode  of  making  up  the  ac- 
count ;  and  with  interest  from  thence  to  the 
1st  of  January,  1889,  it  would  make  a  differ- 
ence in  the  result  of   $2,0ia24,  being  that 
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18IK).                                               Graham  v.  Wbbks.  461-464 

amount  to  be  deducted  from  the  decree  in  excess,  this  court  cannot  treat  It  as  wholly  void, 

favor  of  the  defendant  D.  I.  Field,  and  re-  there  being  no  principle  of  federal  law  invaded 

ducing  said  decree  to  the  sum  of  $2,690.54.  inauch  ruling. 

The  complainant  excepted  to  various  other  j^^.,  ,  r  «  *o    }oai      7?Jlli^  j/^*^*  •  isiai 

matters  in  the  account  and  has  assigned  errors  Argued  Jan.  t9,  1891,    Beaded  March  t,  1891. 

upon  them  here ;  but  from  the  best  consider-  ___  --„„^„  .  .^    «             i-i     ^   «  ^u    □»  « 

ation  we  have  been  able  to  give  to  them,  we  P  ERROR  to  the  Supreme  Court  of  the  State 

n  are  not  satisfied  that  any  error  has  been  com-  -*-  of  Wisconsm  to  review  a  judgment  of  that 

milled,  assuming  that  the  account  should  be  court  refusing  to  issue  a  writ  of  habeas  corpus 

made  up  in  conformity  with  the  directions  ^^^}^^  discharge  of  the  ^plamtiff  m  error,  tha 

of  the  decree.     If  it  were  necessary  to  go  Petitioner  for  the  wnt.    Affirmed, 
into  a  discussion  of  the  different  points  in 

detail,  we  could  not  do  better  than  to  quote  Statement  by  Mr.  Juitice  Field: 

the  final  opinion  of  the  court  below  in  rela-  This  is  a  writ  of  error  to  the  Supreme 

tion  thereto.     But  no  useful  purpose  could  Court  of  Wisconsin  to  review  a  judgment  of 

be  thereby  subserved.  that  court  refusing  to  issue  a  writ  or  habeaa 

Our  condusian  is  that  the  appeal  of  Lucy  C,  corpus  for  the  discharge  of  the  plaintiff  in 

Freeman  must  he  disinissed,  and  that  the  decree  error,  the  petitioner  for  the  writ. 

in  favor  of  David  I.  Field  should  be  reversed  A   law   of    Wisconsin  declares  that  "any 

ana  a  decree  be  rendered  that  the  complainant,  person  who  shall  assault  another  and  shall 

Pattie  A.  Clay,  pay  to  said  David  I.  Field  feloniously  rob,  steal  or  take  from  his  person 

the  sum  of  $2,690.54,  with  interest  from  the  any  money  or  other  property  which  may  be 

firstdayof  January,  1889;  and  that  each  party  the  subject  of  larceny,   such  robber  being 

pay  his  and  her  own  costs  on  this  appeal,  armed  with  a  dangerous  weapon,  with  intent 

except  the  cost  of  printing  the  record,  which  i^  resisted  to  kill  or  maim  the  person  robbed, 

shall   be   paid  one  half   by  the   appellant  or,  being  so  armed,  who    shall    wound   or 

Pattie  A.  Clay,  and  one  half  by  the  appel-  strike  the  person  robbed,  shall  be  punished 

lants  Lucy  C.  Freeman  and  David  I.  Field.  ^7  imprisonment  in  the  State  prison  not  more 

And  the  cause  is  remanded  with  instructions  than  ten  years  nor  less  than  three  years.* 

to  modify  the  decree  in  conformity  with  this  The  petitioner  in   the    court    below,   John 

opinion.  Graham,  and  one  Samuel   McDonald,   were 

__      '      ,     _                  ^  .     ,       .  charged  with  feloniously  making  an  assault 

Mr    Justice  Brown,  not  having  been  a  upon  one  Alf.   McDonald,  putting  him  in 

member  of   the  court  when  this  case  was  bodily  fear  and  danger  of  life  and  felonl- 

argued,  took  no  part  in  the  decision.  ously  robbing  him  of  two  hundred  dolla« 

in  monev,  the    parties  being  armed  at  the 

time  with  a  loaded  revolver,  and  wounding 

and  striking  the  said  Alf.  McDonald.    In 

n             JOHN  GRAHAM,  Pfff,  in  Err.,  June,  1889,  the  parties  were  tried  in  the  Cir- 

f),  cuit  Court  for  Ashland  County,  Wisconsin, 

GEORGE  WEEKS,  Warden  of  the  Wmoon-  and  were  convicted  as  charged  in  the  informa- 

BiN  State  Pbebon.  tion,  and  were  sentenced  to  confinement  in 

the  State  prison  at  hard  labor,  one  for   the 

(See  S.  a  Reporter's  od.  461-464.)  period  of  thirteen  years  and  the  other  for  the 

period  of  fourteen  years.     As  the  law  only 

Judgment  in  criminal  case,  when  erroneous—  authorized  punishment  by  imprisonment  not 

habeas  corpus— federal  question.  exceeding  ten  years,  and  the  parties    were 

serving  under  a  sentence  much  longer  than 

1.   Asa  general  rule,  a  judgment  rendered  in  a  that  period,  they  applied  to  the  court  below 

criminal  case  must  conform  strictly  to  the  stat-  for  a  writ  of  habeas   corpus,  alleging  that 

ute,  and  any  variation  from  its  provisions,  either  the  judgment  was  void  as  being  in  excess  of 

in  the  character  or  the  extent  of  punishment  the  authority  vested  in  the  court  by  which  it     [4< 

inflicted,  renders  the  judgment  absolutely  void,  ^as  rendered.     The  court   below   held  that 

1.   It  seems  that  under  the  law  of  Wisconsin  a  the  judgment  was  not  void  in  the  sense  of 

judgment  in  a  criminal  case,  which  merely  ex-  being  an  absolute  nullity,  but  only  errone- 

oeeds  in  the  time  of  P"J»<8hment  P^ribed  by  ^^s,  and  that  the  remedy  of  the  parties  was 

S'n^t^SSifin^^iv  Snid  i^^^^  by  k  writ  of  error  and  not  by  a  writ  of  ha- 

tre'rrrusVb^'ir'.;^^^  .4Sr?^^n-     ^  ^-.^-  -/ ^  ^^^?-f,^ 

be  corrected  by  a  writ  of  habeas  corpus.  1^  Wis.  450.     The  writ  was  therefore  refused, 

t.   When  the  highest  court  of  a  State  holds  that  a  Subsequently    one   of    the    parties   applied 

judgment  of  one  of  its  inferior  courts  Imposing  J^^'?  ^  J»®  Supreme  Court  of  Wisconsin 

punishment  in  a  criminal  case  is  valid  and  bind-  ^^^  the  writ,  and  it  was  again  refused.     To 

ing  to  the  extent  in  which  the  law  of  the  State  review  this  last  judgment  the  case  is  brought 

authorized  the  punishment*  and  only  void  for  the  to  this  court. 


JUOfTtL—When  habeas  corpus  may  issue^  and  wTien 
not:  and  from  what  courts,  and  by  what  judges:  what 
may  he  inrruired  into  by  trrft  of.  See  note  to  United 
SUtes  V.  Hamilton,  1:490. 

As  to  what  questions  may  be  considered  on  habeas 
corpus^  see  note  to  Ex  parte  Oarll,  27.288. 

Jurisdiction  in  the  United  States  Supreme  CourU 
where  federal  question  arises^  or  where  are  drawn  in 
quention  statutes^  treaty  or  Constitution.   See  notes 
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to  Martin  v.  Hunter,  4:07;  llattbewB  v.  Zane,  2:664; 
Wiliiams  v.  Norris,  6:S7L 

Jurisdiction  of  United  States  Supreme  Court  to 
declare  state  law  void  as  in  eonfliet  with  State  Con- 
stitution; to  revise  decrees  of  stale  eowrts  as  to  eofi- 
structUm  of  state  laux.  See  notea  to  Hart  v.  Lam- 
phire,  7:079;  Commercial  Bank  of  Cinoinnati  v. 
Buckingham,  12:160. 


SOb-SlS                          ScFBEiu  CocBT  or  thi  Uktted  Btatu.                   Oct.  Txbb, 

Meitn.  Rabl««  A.  Cole  and  WSliam  W.  wu  taken  to  the  Court  of  Appeals  of  Um 
VKeefe  for  plaintiff  In  error.  Btat«.  In  aiutaiDtng  the  declaion  that  court 
Mft»rt,  J.  L.  (yCoititDT  and  Bobtrt  M.  La  held  that  If  the  relator  was  onlj  coDTicted 
Fallettt  for  defendant  in  error,  of  a  aimnle  assault  and  batteiy  he  would  not 
Court  declined  to  hear  counwlfordefendant  be  entitled  to  his  dischsrEe,  for  then  ttw 
in  error.  sentence  to  imprisonment  for  one  Tear  was 
authorized  and  le^l,  obserring  that  thii 
Mr.  Juttiet  Fl«ld  delivered  the  opinion  of  was  a  separate  portion  of  the  sentence,  com- 
the  court:  plete  in  Itself,  and  the  reouiinder  of  the  sen- 
It  is  undoubtedly  the  general  rule  that  a  tence  could  be  held  void  and  disregarded; 
Judgmeut  rendered  by  a  court  in  a  criminal  nnd  that  the  whole  sentence  was  not  illegal 
case,  must  conform  strictly  to  the  statute,  and  void  because  of  the  excess,  adding  that 
and  that  any  varintion  from  its  provisions,  such  was  the  settled  law  of  the  State, 
either  in  the  character  or  the  eiteut  of  pun-  But  were  the  gencrnl  doctrine  of  other 
ishmcDt  inSicted,  renders  the  judgment  ab-  States  against  that  held  by  the  highest  court 
aolutely  void ;  but  it  seems  that  under  the  of  Wisconsin,  it  !h  not  perceived  how  we  [*• 
law  of  Wisconsin  a  judgrnent  in  a  criminal  could  interfere  with  the  imprisonment  of  tha 
case,  which  merely  exceeds  in  the  time  of  plaintiff  in  error.  When  the  liighest  court 
punishment  prescribed  by  the  scnlfnce  that  of  a  State  holds  that  a  judgment  of  one  of 
which  is  authorized  by  law,  la  not  absolutely  its  inferior  courts  imposing  punishment  in 
Toid.  but  only  erroneous,  and  that  the  error  a  criminal  case  is  valid  and  binding  to  the 
must  be  corrected  on  appeal  and  cannot  be  extent  in  which  the  law  of  the  State  authnr- 
corrected  by  a  writ  of  habeas  corpus.  It  ized  the  punishment,  and  only  void  for  the 
would  seem  that  a  distinction  is  there  made  excess,  we  cannot  treat  It  as  wholly  void, 
between  those  cases  in  which  the  judgment  there  being  no  principle  of  federal  law  in- 
1>  irregular,  as  being  in  excess  of  the  time  vaded  In  such  ruling, 
prescribed,  and  those  in  which  it  la  void  as  Judgment  ajfirmed. 
changing  the  nature  of  the  punishment  from 

that  authorlied  by   ttie  law ;  and  that  In  tbe  

former  class,  until  the  time  Is  reached  which        „„,.„„„„„„   „    ,^.__        itni 

li  prescribed  by  statute  as  the  limit  of  the  SYLVESTER  H.  KNEELAND,  Appt..     '*«»i 

Kwer  of  the  court  to  punish  the  prisoner,  ,  „„„,„ .  „  ,  „  ,  „    •i,„  _    _  _ 

has  no  remedy  by  hateas  corpus  AMERICAN   LOAN   AND   TBD8T    COM- 

If  such  be  the  law  of  the  Stale,  as  would  PANT  et  ai- 

appear  by  this  decision  and  the  ariruroent  of      „„.„_„_„„  „    „  ,  

counsel,  we  do  not  see  that  we  have  "any  right  SYLVESTER  H.  KMBELAND,  Appt., 

to  interfere.    That  the  prisoner  should  not  „„„„„„    .„„,,    .^-    _           _    _ 

have  been  sentenced  for  any  time  in  excess  GEORGE    WILLIAM    BALLOU,  T^usle^ 

of  ten  years.    Is  very  evident.     When  the  ■r  ^^■ 

ten  years  have  expired  it  is  probable  the  _„„„_^.„ 

court  will  order  the  prisoner's  discharge,  but  (Bee  8.  C.  Beporterli  ad.  KWU.) 

until  then  he  has  no  right  to  ask  the  annul- 


ment of  the  entire  judgment.     Such  being 


the  ruling  of  the  state  court,  and  there  being      ■'*"  ""ff^'W* 


Deeret  on  ra>tnai—new  intettiffation — n^ad- 


notblng  m  It  repugnant  to  any  principle  of  l   wbere  od  reversal  fnthiioourt  the  one  wain- 

natural    justice,  we   think   that   the   reason  manded wlthlnatruoUonatoallowcenalnreDtak 

given   for  a   refusal   of  the   writ   of  habeas  fromaoerulntlme.tlilsliietrectanrmaaoiiiiicti 

corpus  In  the  court  below  at  the  present  time  ol  tbe  decroe  as  alJowed  these  amounts,  and  « 

was  a  sound  one.  new  deoreeawardlDi- interest  thereon  trtaa  th* 

Nor  is  the  doctrine  of  the  Wisconsin  court  date  of  the  former  decree  was  oMceot. 

peculiar  to  the  courts  of  that  State.     In  New  *■    Where  thla  court  reversed  a  decree  with  la- 

Vork  it  has  been  held  that  a  judgment  in  a  structions  toatrUeoutoeralospeciooltcniaand 

criminal   case,  which   Id   the   punishment  it  toallowotberaaBalmjdyflied.noiwwlDveBtio. 

Imposed  exceeded  that  prescribed  by  statute,  Jlon™ contemplated  or  I.nece«ar7ln  if>ptc« 

waTnot  void   except  for  tbe   exceiis.  where  .  *°™?°"  "^^  "^T     ,.«,._  ..^^ 

such  excess  could  be  omitted  in  the  execution  ^„^?°,™f!S^'^^r™  S"  ^  «  'S 

^9  •!._  J    1 _«      'ni         T_   n      1         n  ,  peileeB   counsel  asperslana  on  th^  oonduet  or 

MwNr    f^^°i«^  Ti"'''w^*°^r-,5^.5  Sppc-inircounseL   linKU«e  used  in  IttWfa. - 

88  N,  Y,  460,  487,  the  relator  was  tried  and  ^^^t  that  emploved  In  oral  arKunxut.  muM  b* 

convicted  of  a  crime  for  which  he  was  sen-  reipeotfuL 

lenced  to  be   imprisoned  in  the  penitentiary  [Nos.  15S0   1540  1 

for  one  year,  and  to  pay  afine  of  $500,  and  ArgwdJa%.ta,S0,1891.  '  Jkeided  Mar.  t.  ISSL 

to  stand  committed  until  the  Que  was  paid. 

Contending   that   the   offense   of    which   he  A  FPEALS  from  two  decrees  of  the  Circuit 

was  convicted  waa   shown  by  the  minutes  of  A  Court  of  the  United  States  for  the  I>Wilel 

the  court  to  have  been  merely  an  assault  and  of  ludiaoa,  making  allowances  to   certain  in- 

battery,  for  which  be  could  have  been  at  most  tervenora  in  railroad  foreclosure  suits.     Deem 

•entenced  to  be  imprisoned  for  one  year  and  tn  A'o.  IS40  agirmed;  in  No.  1539  modifiei. 

to  pay  a  fine   of  $350   only,  he  applied  to  a  The  facis  are  stated  in  the  opinion. 

Judge  of  the  Superior  Court  of  BufTalo  for  a  Matn.  John  H.  Batlor,  hobert  O.  Ingir- 

writ  of  habeas  corpus  to  Ije  discharged  from  toll  and  Gartnee  Brown  for  appellants. 

Imprisonment,     That   court   refused   to  dis-  Meatrt,  Hemr  D.  Hrd«  for  appelleea  In 

charge   him.    and   the    general    term   of  the  island  4mm»m  'L,  Hich   for  appellees  la 

court  having  affirmed  the  ruling,  the  case  IMO. 


1890. 


Enbsulkd  ▼.  Amsbicah  Loan  and  Tbubt  Co. 
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^1      Mr,  Justice  Brewer  delivered  the  opinion 
-'  of  the  court : 

These  cases,  being  appeals  from  two  de- 
crees of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  making 
allowances  to  certain  interveners  in  railroad 
foreclosure  suits,  by  stipulation  of  parties 
are  to  be  heard  together  and  treated  as  one 
case.  They  were  before  the  court  a  year  ago. 
Kneeland  v.  American  L.  A  T.  Co,  186  U.  8. 
89j;84:  879]. 

The  claims  of  the  interveners  are  for  the 
rental  of  rolling  stock,  from  the  1st  of 
August,  1883,  to  the  1st  of  January,  1885. 
The  road  during  that  time  was  in  the  posses- 
sion of  a  receiver.  From  the  Ist  of  August, 
1883,  to  the  1st  of  December,  1883,  the  re- 
ceivership was  at  the  instance  of  a  judgment 
creditor;  the  remainder  of  the  time,  at  the 
instance  of  the  bondholders,  for  whose  bene- 
fit the  appellant  became  the  purchaser  at  the 
foreclosure  sales.  The  only  questions  then 
determined  which  are  important  to  the  present 
controversy,  were  these:  first,  tlie  time  for 
which  the  property  was  responsible  for  the 
rental ;  and,  second,  the  method  of  comput- 
ing it.  It  was  there  adjudged  that  the  bond- 
holders, represented  by  the  appellant,  the 
beneficial  owners  of  the  property,  could  not 
be  held  liable  for  rental  value  prior  to  De- 
cember 1,  1883,  and  during  the  time  that  the 
receivership  was  at  the  instance  of  a  judg- 
ment creditor.  It  was  also  ruled,  against 
the  contention  of  the  appellant,  that  the 
milage  basis  was  not  the  proper  one  for  de- 
termining the  compensation  to  be  paid  to 
the  interveners ;  but  that  they  were  entitled 
to  recover  a  reasonable  rental  value,  computed 
as  ordinary  rentals,  by  the  month,  and  irre- 
spective of  the  actual  use  of  the  rolling 
stock.  That  was  the  basis  of  computation 
pursued  by  the  circuit  court,  in  the  decrees 
trom  which  those  appeals  were  taken ;  and, 
I  therefore,  in  that  respect  its  rulings  were 
sustained.  In  those  decrees  the  court  had 
found  the  amounts  due  to  the  several  inter- 
veners, stating  each  separately  and  decreeing 
a  recovery  therefor. 

These  decrees  were  based  upon  and  con- 
firmed final  reports  made  by  the  master. 
Back  of  these  reports  was  an  immense  vol- 
ume of  testimony  upon  which  they  were 
founded.  They  stated  the  amounts  due  the 
interveners,  separately  and  for  dififerent  peri- 
ods,—one,  from  August  1,  1883,  to  August 
1,  1884,  and  the  other  from  thence  on  to  Jan- 
uary 1,  1885.  With  these  reports  it  was  a 
simple  matter  of  arithmetical  computation 
to  determine  the  amount  due  to  each  inter- 
vener for  the  four  mouths  from  August  1, 
1883,  to  December  1,  1883,  that  being  simply 
one  third  of  the  year.  The  order  which  was 
entered  by  this  court  was  that  the  decrees  be 
•*  reversed,  and  the  cases  remanded  with  in- 
structions to  strike  out  all  allowances  for 
rental  prior  to  December  1,  1883,  the  time 
when  the  receiver  was  appointed  at  the  in- 
stance of  the  mortgagees,  and  to  allow  the 
rentals  as  fixed  for  the  time  subseouent.  **  In 
other  words,  all  that  the  court  haa  to  do  was 
to  deduct  from  the  amount  allowed  to  each 
intervenor  one  third  of  the  amount  allowed 
for  the  year  ending  August  1,  1884.     In  each 
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of  the  reports,  as  well  as  the  decrees,  the 
rentals  due  from  August  1,  1884,  to  January 
1,  1885,  had  been  stated,  and  on  receivinfl[ 
our  mandates  the  circuit  Qourt  interpreted 
them  as  in  effect  affirming  so  much  of  the 
decrees  as  allowed  these  amounts  to  the  in.- 
tervenors,  and  its  new  decrees  awarded  inters 
est  thereon  from  the  date  of  the  former  de- 
crees. This  is  the  first  ground  of  alleged 
error. 

We  think  the  ruling  of  the  circuit  court 
was  correct.  The  amount  of  the  allowances 
for  these  five  months  was  separately  stated, 
and  such  allowances  were  sustained  by  this 
court.  While  the  former  decrees  were  in 
terms  reversed,  and  the  cases  remanded  for 
the  entering  of  new  decrees,  jet  the  terms 
of  those  new  decrees  were  specifically  stated, 
and  in  so  far  as  the  separate  and  distinct 
matters  embraced  in  the  former  decrees  were 
ordered  to  be  incorporated  into  the  new,  it 
is  to  be  regarded  as  pro  tanto  an  afilrmance. 
Equity  regards  the  substance  and  not  the 
form.  The  rights  of  parties  are  not  to  be  sac- 
rificed to  the  mere  letter,  and  whether  the  lan- 
guage used  was  "reversed,"  "modified"  or 
"  aflirmed  in  part  and  reversed  in  part, "  is  im- 
material. Equity  looks  beyond  these  words 
of  description  to  see  what  was  in  fact  ordered 
to  be  done.  lUinois  Cent,  R,  v.  TurriU,  110 
U.  8.  301  [28 :  154].  That  the  computations 
were  not  made  by  this  court,  and  the  separate 
amounts  due  each  intervenor  stated  in  the 
mandates  to  the  trial  court,  was  owing  partly 
to  a  fact  transpiring  on  the  argument  here, 
and  which  appears  in  the  closing  part  of  our 
order,  as  follows:  "Counsel  for  the  Grant 
claims  expressly  stated  in  open  court,  in  his 
argument,  that  in  case  certain  appeals  from 
the  Sixth  Circuit  were  afilrmed  there  might 
result  a  double  allowance  to  his  clients,  which 
they  did  not  insist  upon.  As  the  details  and 
sum  are  not  clearly  presented,  wc  can  only 
say  that  this  matter  must  be  taken  into  ac- 
count in  the  subsequent  disposition  of  the 
cases."  This  was  a  matter  not  disclosed  by 
the  record,  and  of  which  we  were  informed 
simply  by  the  oral  statement  of  counsel.  For 
this  reason,  as  well  as  from  the  fact  that  there 
were  several  interveners,  we  left  the  matter 
of  computation  to  the  trial  court. 

Another  error  alleged  is  this :  After  the 
mandates  were  filed  in  the  circuit  court  the 
appellant  moved  that  the  matters  be  referred 
to  a  master,  with  instructions  to  investigate 
and  report  the  correct  and  true  amounts  to 
be  allowed  to  the  claimants ;  also  the  exact 
time  at  which  proceedings  were  commenced 
by  the  mortgagees  for  the  foreclosure  of  the 
mortgage  resting  upon  the  St.  Louis  division ; 
whether  any  receiver  was  ever  appointed  at 
the  instance  of  the  mortgagees  in  said  St. 
Louis  division  mortgage;  and  also,  whether 
the  receivership  theretofore  existing  under 
the  creditor's  bill,  known  as  "Braman's" 
bill,  or  under  that  brought  by  the  mortgagees 
on  the  Toledo  division,  was  ever  extended  to 
and  made  to  embrace  certjiin  foreclosure  suits 
named.  In  support,  he  filed  an  affidavit  as 
to  facts  which  he  claimed  to  have  ascertained 
since  the  decision  in  this  court.  This  motion 
was  denied,  and  the  terms  of  the  decrees  were 
settled  by  the  circuit  court.    This  ruling  is 
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4B9-U0                           Bdprxmb  Coubt  ot  th>  TJinTBD  Btatu.  On.  Tm^ 

complained  of,  btit  tt  obviouelf  was  correct.  vroceedlncaototbeTStateidoMDotptediids^ 

513J    Counsel   claims  that  uoder  the  reversal  the  ijulT 'fto  Uie  JurMlotlon  ol  Uis oomt in  whk* 

whole   matter  of  Inouiry  sa  to  the  ftccounla  a  Judgment  1»  rendered  otw  the  ■ubjectmaittr 

was   opened.      On    the   contrary,    the   clear  <'^the  partis  affeoted  (wjt  nor  ta^ 

language  of  our  deciaion  was  to  strike  out  ,  "tST"'!^       J^  J"?^^      ^  ,» 

i*rSin  Biwniflp  iU<mR    and  In  allnw  othpm  ns  *    ^'*'  partrii  oourtB   01  Loulalaiu  Id  IMI  no* 

.       ^»   St^       N^  '„™    )^,!=.?II.^™  ^!!  »«Wd  with  original  and  ezdualTS  JuritdkHo* 

?i^i„,"f„^  ■_  i!?   "t'L  Itiri^^^'Jl"    :^k"  over  U.e  adnUnlrtratiOa  o»  ™-nt  aiJl  InOtM. 


wa/  that  In  respect  to  double  allowance.  "•.™"  "«°™'  T'2?I;iiT*  r""'*^'''?SS 

.   _      .  J  1 _  .1 n 4.       1  ana  practloe,  w>  •etUed  bra  long  aerleaof  dMi^ 

■uggested  by  couuBel  on  oral  argument.     A  j^^^  u.^  ,t«te  oourta  /od  m^  oourla  of  tfea 

flnal  matter  of  objection,  which  applies  only  jjolie&  States,  are  sppUoable 

to  case  number  1639,  and  to  the  allowance  in  prooeedlngs  of  the  pailah  oou 


of  the  intorvenor   the  American  Loan    , 


prooeedlngs  of  the  pailah  oourls  of  ]>oulsl 


1  m  .  n  I  .1.1  n-  •!-.«■  nuenj  a  suooeflaloii  had  been  opoi  (or  onr 
and  Trust  Conipany,  la  1Mb;  To  that  lortr  year,  ana  no  one  hod  ola.<iSlt.nordM 
Company  for  the  yew  ending  August  1,  ■nyoneaahelr aooeptlt,elihereipre«elT Jn wrt- 
1684,  there  was,  by  the  former  decree,  al-  tug  or  bj  Judicial  prooeedinr.  or  taclllj  by  do- 
lowed  |89,  T3S.  28 ;  deducting  one  third,  leaves  tng  any  act  wblcb  neoeaaarUy  lupiMMed  their  ta- 
t22,4OO.10.      The   amount   allowed   in   thia  tendon  to  aooept,  it  was  properly  adjudioaud  to 

!  for  such  period  was   $23,282.73,  or      be  vaoant,  and  w      ■ 

S8  more  than  the  two  thirds.    Counsel  f    "^ —  "" 

.  is  Intervenor  seems  to  have  gone  bach 
of   the  flnal   reports  of   the  masler,  into  the 

testimony,  to  work  out  this   result;  but,  as  pn>P«tyan'ltheraiaUD««oirfteert«(e.th«ort«r 

we  have  already  stated,  no  such  inquiry  was  'SSH!'^^'**^"?^'*^^'*"'^!:?/'"!'^ 

Intended  to  be  leftopeA  by  the  forrSer  aecis-  ^^^^^^^^T°S>^*ST.^ 

ion  to  one  party  mo?ethan  to  the  other.     In  Sw  atS^aSSSilSi^^^^ 

this   respect,  therefore    there  was  error    and  ^   The  decree  of  Bda  and  the  «Ie  of  the  olta*.  of 

Uie  allowance  to  such  intervenor  must  be  re-  theeetateof  iuooa»lonandUM.p««eedin«i-«. 

duced  by  that  sum.  not  void,  beoauae  the  appointment  of  ao  admin- 

We  regret  to  notice   In  the  brief  of  appel-  tstrator  was  made  before  the  loventory  of  tk« 

lees'  counsel  in  No.  1S40  aspersions  on  tbe  catate  was  ordered,  oontraiy  to  art.  IIW  o(  Iba 

conduct  of  opposing  counsel.    It  is  not  pleas-  Louisiana  Code,  where  tlie  court  directed  an  Iw 

ant  to  be  compelled  to  remind  counsel   that  veotorr  and  appoloMd  an  admlnlatfator  in  tli* 

language  used  in  briefs,  as  well  as  that  em-  same  order,  and  on  Hie  next  day  the  inveatorr 

ployed  in  oral  argument,  must  be  respectful.  '™"  "'*'■  "Poo  whioh  the  ooort  baaed  in  ofdn 

TAc  decree  in  number  IBiO  uiU  bt  afflrmtd.  ^^oWiW  the  sale  to  be  made. 

In  nvmbtr  1539  it  vriU  be  modified,  and  the  case  '■   """  prooeedlnga  were  not  biTaUd  beoauas  tba 

remanded  with  instructions  to   reduce  the  f*"'"?!f"'°i' '^''.^!°^ ''!:""  ?"^ '?"  °5 

allowance  to  the  American  Loan  and  Trust  S^,!l''i?,';f"'rJ'S:;il''™'^h'^^^^^         "'« 

nnmnBTiir  liv  thn  biith  nf  «77i>  M       The  mM  l^uMaoa  then  In  loroe,  was  (he  Only  perw>n  to 

Uimpany  by  the  sum  ot  »77Z  M.      ihe  WMts  whom  such  admlnlatratlon  could  be  commuted. 

Of  that  appeal  will  be  equallv  divided  be-  ^    „^^  ^^  jurtadiotioi.  of  a  court  of  llmtM 

*T.^'".  ?,PP''"'^^  "^^  "»  American  Loan  "^d sp^auth^wap^u wn Se^^ 

»nd  Trust  Company.  proceedings,  lis  acuoo  cannot  be  ooll.teiailT  «- 

(aoked  tor  mereerrororlrreguiarlty.    The  Juili. 

r<«ai  dlotloo  appearing,  the  aame  presumption  of  Is* 

[*1IU|    ROBERT   P.  8IHH0N8  ET  AL.,  Apptt.,  artsea  that  it  was  rightly  eierdaed  aa  preTaOi 

t.  with  reference  to  the  action  of  a  court  of  sup*. 

EARRT   B.   BAUL.  rior  and  general  authority. 

B.   Tbe  Jurisdiction  of  a  court  over  the  subject 

(Bee  8.  a  Reporter's  ed.  UV-MO  matter  having  attached,  any  tnlormallHes  ■•  to 

notlcea,  adTertlsemeots.  etc.  In  the  aubseqixnt 

8tal»  judgment,  ^tet  in  othtr  Stata-I/miit-  Sf^f^^''^!  "' ""'~"".^'^*  """"^J"^ 

anapari,hc^ri»-^pnt>aU  juritdiction-va-  ?}°^°±^^^  "°-","'"^!,'I^.  ""^"^i^ 

J                       -    J-  ^i^  j^'f^wi^tvwm     »  -     M«--#vtn^  rtn  ujimU.  or  avoldod  iii  a  direct  ■)> 

Mn(.ua«.*wi-^di«^  <ittermina(«7n-«i6,  SorT^ubnSTbnt  SnnT  S,  SSTtb. 

qfetCnU,  Uhtnnot   tOid—adtntnutrator~ju-  grounds  on  which  the  decree  o*  the  oomt  oan  b. 

rudictton  of  court,  for  what  attaeked—not  wiiaienaiy  assallad. 

fj^Jrif^malityorerrw—puTduueratadmiri-  lo,    m  Loulalana,  the  punibaaer  at  a  His  ante 

.h...!  .  ^.  I  ._!  .*  I  theorderofa  probate  oourt,  which  is  a  Judldil 
mle.  Is  not  bound  to  look  t>eyond  ttks  deem 
raoogniilng  Its  neceaalty.  Ue  muat  look  to  tl* 
lurlsdlotloe  of  the  court:  but  tbe  truth  et  ih* 
record  conoemlng  matters  wltliJn  Ita  JurMlotlaa 
cannot  be  disputed. 

Ncrra.— At  Id  MmcIiufneiKn  o/ judDtnent,  see  note  |  JuSamenti  of  itate  oourt,  irilen  coneliiil(«. 

to  Banlc  olUnlted  States  v.  Beverley.  11:  TBl  "  --       ~ 

Atuluaanunt  In  odnitniltv,  when  eonchutos.  and 
wTken  mav  Ix  re-aMin«n<d,  see  nets  to  wiUlams  v. 
Annro7d,S:  SK. 

Ae  to  ttlopptt  by  fudgment,  see  note  to  Aspden  v. 
inion.ll;lOSe. 

Ai  to  tftet  of  JudcTTnent  beifond  terr(tor<aI  limit* 
teturlaHcOon,  see  note  to  Darby  v.  Mayer,  «:  MI. 


luiC  on  Judgment  of  anoOitr  State  frmd  w 
Jiidin>wnCofanoth<rSlate,>Men('Uto  Qu  Istmsi  >■ 
Buasell.  18:47s. 

19SD.8. 


1890. 


SnofoirB  y.  Baxju 
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U.  A  judgment  of  a  parish  oourt  of  Louisiana, 
rendered  within  the  sphere  of  its  Jurisdiction,  is 
binding  upon  the  courts  of  the  several  States  and 
of  the  United  States. 

IS.  Fraud  cannot  be  pleaded  to  an  action  in  one 
State  upon  a  judgment  obtained  in  another. 

18.  A  court  of  equity  will  not  annul  and  set  aside, 
on  the  ground  of  fraud,  a  decree  of  a  court  of 
probate  of  another  State  granting  letters  of  ad- 
ministration upon  a  succession,  and  the  adminis- 
trator's sale  of  the  estate  directed  therein,  this 
being  within  the  ezolusiye  jurisdiction  of  the 
probate  oourt;  nor  will  it  give  relief  by  charging 
the  purchasers  at  the  sale  under  the  orders  of  the 
probate  court  and  those  deriving  title  from  them, 
as  trustees  in  flavor  of  the  heirs-at-law,  where  the 
court  of  probate  could  afford  relief. 

[No.  1585.] 

Submitted  Jan.  9, 1891.    Decided  Mar,  f  ,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylyania  dismissing  on  demurrer 
SI  suit  to  set  aside  proceedings  and  a  sale  in  a 
prol)ate  court  of  another  State  and  to  charge 
&e  purchaser  at  the  sale  as  trustees  in  favor  of 
the  heirs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  Davis  PaM,  for  appellants: 

The  right  to  satisfaction  for  the  original 
land  claim  pertained  to  the  realty  and  de- 
-scended  to  the  heirs. 

Brueh  V.  Wa/re,  40  U.  8.  15  Pet.  93  (10:  672); 
Duncan  v.  Veal,  49  Tex.  608;  PatU  v.  Willie,  69 
Tex.  261;  Harwood  v.  Wylie,  70  Tex.  588. 

Acceptance  vested  the  estate  absolutely  in 
the  heirs. 

Addieon  t.  Nevo  Orleane  Bat.  Bank,  15  La. 
^27;  (y Donald  v.  Lobdell,  2  La.  299;  Beokham 
y.  Henderson,  23  La.  Ann.  446;  Le  Page  v. 
New  Orleane  Qae  Light  dbBkg,  Co.  7  Rob.  183; 
Womack  t.  Womack,  2  La.  Ann.  839;  Calvit  v. 
Mulhollan,  12  Roh.  258. 

It  is  presumed  that  they  accepted. 

La.  Code  1825,  arte.  1007,  1010:  Code  1870, 
«rts.  1014, 1017;  Edwarde  v.  Riek$,  30  La.  Ann. 
pt.  2,  920. 

They  are  not  required  to  show  acceptance  in 
«  suit  against  a  stranger  to  the  succession. 

Ware  v.  Jones,  19  La.  Ann.  428. 

Complainants  may  properly  sue  in  hehalf  of 
the  heirs  of  Elizabeth  Wells. 

Smith  V.  Stcormstedt,  57  U.  8. 16  How.  288 
(14:  942);  Baeon  v.  Robertson,  59  U.  S.  18  How. 
489  (15:  499);  Hendrix  v.  Money,  1  Bush,  tf06. 

The  lack  of  jurisdiction  may  be  shown  in  a 
-collateral  proceeding  in  another  Stale  by  proof 
aliunde, 

Thompson  y.  WlUtman,  85  U.  8. 18  Wall.  457 
<21:  897);  WiUiamson  v.  Berry,  49  U.  S.  8  How. 
540  (12:  1189);  Bloom  v.  Burdiek,  1  Hill,  138; 
Bipoll  V.  Marina,  12  Rob.  560. 

After  such  acceptance  there  was  no  estate  of 
Robert  M.  Simmons  subject  to  administration 
in  any  court. 

Beauregard  y,  Lampton,  83  La.  Ann.  827; 
Miltenberger  v,  Knox,  21  La.  Ann.  399. 

The  Louisiana  parish  courts  were  courts  of 
special  and  limited  jurisdiction  and  should 
«how  jurisdiction  at  every  step. 

Oalpin  V.  Page,  85  D.  S.  18  Wall.  850  (21: 
'969y,  Thatcher  v.  Powell,  19  U.  S.  6  Wheat. 
119  (5:  221);  Williamson  v.  Berry,  49  U.  S.  8 
How.  495  (12: 1170);  Shelby  v.  Bacon,  51  U.  8. 
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10  How.  56  (18:  226);  EUiaU  T.  Pieirtoi,  S6  U. 
8.  1  Pet.  332  (7: 164). 

Courts  of  probate  have  no  Jurisdiction  ezoepi 
in  the  cases  determined  by  the  hiw. 

La.  Code  of  Pr.  187(),  art.  925;  Swan  v. 
Oayle,  21  La.  Ann.  478;  Sueeeseion  ef  Ba/rOett^ 
21  La.  Ann.  531;  Edwards -sr.  EdwenxU,  21  La. 
Ann.  610;  Derby  v.  Robertson,  21  La.  Ann. 
616;  Hartman  v.  Bentrope,  21  La.  Ann.  668 ; 
(/Donogan  v.  Knox,  11  La.  884,  889. 

Purchasers  from  executors  in  Louisiana  ac- 
quire no  title  unless  the  formalities  of  law  are 
observed. 

Gaines  y.  Dela  Oroix,  78  U.  8.  6  Wall.  720 
(18:966). 

In  summary  proceedings  where  a  court  ex- 
ercises an  extraordinary  power  under  a  special 
statute  prescribing  its  course,  that  course  ought 
to  be  exactly  observed. 

Thatcher  v,  P&well,  19  U.  8.  6  Wheat  119 
(5:221);  Shelby  v.  Baeon,  51  U.  8.  10  How.  56 
(13:326). 

A  sale  without  proper  order  was  Toid,  and 
would  be  so  treated  in  collateral  proceedings. 

Donaldson  t.  EuU,  7  Mart  N.  8.  112;  M- 
liott  V.  Labarre,  2  La.  826. 

The  appointment  of  administrator  and  sale 
were  void  because  not  preceded  by  proper  ad- 
Tertisements  and  order. 

Oirod  V.  Girod,  18  La.  894;  King  t.  Laet- 
rapes,  13  La.  Ann.  582;  Succession  of  Mender- 
son,  2  Rob.  391;  Succession  qf  TaXbtrt,  16  La. 
Ann.  280;  Sitccession  of  Oueman,  85  La.  Ann. 
404;  Pfarr  y.  Belmont,  89  La.  Ann.  294. 

The  record  of  the  proceedings  discloses  no 
antecedent  debts  of  the  estate. 

Sanford  v.  Granger,  12  Barb.  892;  Bishop  t. 
Hampton,  15  Ala.  761 ;  Farrar  t.  Dean,  24 
Mo.  16;  Duncan  v.  Veal,  49  Tex.  603;  Sueeeseion 
of  Walker,  82  La.  Ann.  821 ;  Succession  ef 
Dumestre,  40  La.  Ann.  571 ;  Burton  t.  Bru^ 
gier,  30  La.  Ann.  478. 

Complainants  could  not  be  charsed  with 
laches  unless  they  had  actual  notice  of  tnese  pro- 
ceedings, or  of  facts  which  would  lead  them  to 
notice.  The  fact  that  the  proceedings  were  re- 
corded did  not  charge  them  with  such  notice. 

Meader  v.  Norton,  78  U.  8.  11  Wall.  442, 
458  ( 20:184,  187 ) ;  Pbx  v.  Zimmerman  (  Wis.) 
Sept  28,  1890;  Jones  t.  Slauson,  38  Fed.  Rep. 
682;  Berkey  v,  Judd,  22  Minn.  287,  299. 

The  defendant  took  under  a  auit-claim  deed, 
and  is  chargeable  with  notice  of  any  defects  in 
his  grantor^  title. 

Oliver  y.  Piatt,  44U.  8.  8  How.  833  (11:622). 

The  title  under  the  patent  was  not  to  defend- 
ant's grantor,  but  to  Robert  M.  Simmons  or  his 
legal  representatiyes.  A  patent  in  that  form 
leaves  open  in  a  court,  and  is  intended  to  leaye 
open,  all  questions  as  to  the  person  to  whom 
the  title  inures. 

Hogan  y.  Page,  69  U.  8. 2  Wall.  605  (17:854); 
Grand  GulfR,  A  Bkg.  Oo,  y.  Bryan,  8  Smedes 
&  M.  234 ;  Delaunay  y.  Burnett,  9  HI  454 ; 
Warnecke  y.  Lembca,  71  111.  91. 

As  to  derivative  title,  the  surveyor-general 
could  decide  nothing  between  clainutnts. 

Brueh  y.  Ware,  40  U.  8.  15  Pet  93  (10:672) 
Miller  y.  Kerr,  20  U.  S.  7  Wheat  1  ( 5:381 ) 
United  States  y.  Minor,  114  U.  8.  233  (29:110) 
Vance  y.  Burbank,  101  U.  8.  514  (25:929). 

Property  obtained  by  one  through  the  fraud- 
ulent practices  of  a  third  person  will  be  held 
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under  a  constructiye  trust  for  the  person  de- 
frauded, though  the  person  receiving  the  bene- 
fit is  innocent  of  collusion. 

Perry,  Trusts,  §  211;  Bridgman  ▼.  Oreen,  2 
Ves.  Sr.  627. 

There  may  be  a  constructive  trust  distinct 
from  the  legal  title,  while  the  latter  may  be  in 
the  cestui  que  trust. 

Christy  v.  SiU,  95  Pa.  886,  387;  Long  v.  Ful- 
ler, 21  Wis.  121;  Week  v.  Boswarth,  61  Wis. 
78 ;  Backham  v.  SiddcUl,  16  Sim.  297, 1  Macn. 
&  G.  607;  Bigln  v.  Waller,  81  U.  8.  14  Wall. 
297  (20:891). 

Defendant  was  not  an  innocent  holder.  His 
liability  is  the  same  as  that  of  an  express  trustee 
who  has  converted  trust  property. 

Perry.  Trusts,  245,  265,  288;  Hill,  Trustees, 
246,  and  notes,  247;  Morris  v.  Joseph,  1  W.  Va. 
256;  Fisher  v.  Skillman,  18  N.  J.  Eq.  229; 
New  Orleans  v.  Christmas,  131 U.  8. 191  (33:99). 

The  8tate  Statute  of  Limitations  does  not 
commence  to  run  until  the  discoverv  of  the 
fraud;  certainly  not  in  favor  of  one  who  is  not 
a  bona  fide  purchaser. 

M'Dowell  V.  Toung,  12  Serg.  &  R  115. 

The  provisions  of  state  statutes  do  not  govern 
the  United  States  courts  in  equity  cases. 

Kirby  v.  Lake  Shore  &M.  8,  tt.  Co.  120  U. 
8.  130  (30:569). 

Complainants  bave  a  right  to  treat  defendant 
and  his  grantor  as  tbeir  agents  in  securing  this 
scrip  and  land,  and  to  hold  them  accountable 
as  such. 

Week  V.  Bosworth,  61  Wis.  78. 

Sales  under  such  administrations  have  been 
frequently  disregarded  in  collateral  proceed- 
ings. 

Beale  v.  Walden,  11  Rob.  72;  Clemens  v. 
Comfort,  26  La.  Ann.  270. 

This  is  a  different  case  from  an  attack  by 
heirs  upon  a  sale  made  by  an  administrator 
who  has  ceased  to  exercise  his  functions,  and 
where  the  property  sold  is  found  in  a  foreign 
jurisdiction. 

(/Donogan  v.  Knox,  11  La.  884 ;  Robert  v. 
AUier,  17  La.  15;  QUlett  v.  Needham,  87  Mich. 
148. 

Messrs.  John  Douglass  Brown*  Jr.* 
and  Le  Roy  J.  Worn,  for  appellee: 

The  judgment  of  a  state  court  is  given  the 
effect  of  a  sister  state  judgment  in  a  United 
States  court  sitting  in  another  State. 

Amory  v.  Anwry,  8  Biss.  266;  Field  v.  Gihbs, 
1  Pet.  C.  C.  155. 

Error  must  be  shown.  It  is  not  to  be  in- 
ferred 

MeNitt  V.  Turner,  88  U.  8.  16  Wall.  852, 
868(21:841,847). 

Failure  to  observe  the  statutory  requirements 
as  to  advertising  does  not  oust  the  jurisdiction. 

Mohr^.  Manterre,  101  U.  S.  417(25:1052). 

The  judgment  of  a  probate  oourt  is  in  the 
nature  of  a  judgment  in  rem. 

Freeman,  Judgm.  g§  607,  608.  612. 

The  orders  of  those  courts  within  their  juris- 
diction are  conclusive  proof  in  favor  of  the 
eurchaser  and  grantee  at  the  sale,  and  cannot 
e  collaterally  impeached. 

ITumpson  v.  lolmie,  27  U.  8.  2  Pet.  157 
(7:881);  Orignon  v.  Astor,  48  U.  S.  2  How.  819 
(11:288);  Comstock  v.  Crawford,  70  U.  S.  3 
Wall.  896  (18:34);  MeNiU  v.  Turner,  88  U.  S. 
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16  Wall.  852  (21:341);  Thaw  v.  Ritehie,  136  U. 
8.  519.  548  (84:531.  538). 

An  innocent  vendee  bv  quit-claim  deed  has 
a  better  title  than  a  venaee  by  an  earlier  war- 
ranty deed,  the  quit-claim  deed  being  first  re- 
corded. 

Cutler  V.  James,  64  Wis.  178;  Tynery.  Cotter, 
67  Wis.  482. 

A  bona  fide  purchaser  of  a  land  warrant 
which  had  been  stolen  is  not  trustee  of  the  land 
for  the  true  owner  of  the  warrant. 

Diion  V.  Caldwell,  15  Ohio  St.  412. 

Any  rights  which  complainants  may  once 
have  possessed  are  barred  by  lapse  of  time  and 
laches 

Ca^  ofBroderid^s  WiU,  88  U.  8.  21  WalL 
503  (22:599);  LeffingweU  v.  Warren,  67  U.  a 
2 Black,  599  (17:261);  Christy  y.  SiU,  95  Pa.  880. 

A  federal  court  of  equity  will  not  consider 
itself  bound  by  a  State  Statute  of  D'mitaiioiUL 

Kirby  Y.  LakeShcmAM.  S.  B.  Co.  120  U. 
8.  130  (30:569). 

Mr.  Justice  Lanuu*  delivered  the  opinion  of  (44 
the  court: 

This  was  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Ei^tem 
District  of  Pennsylvania,  by  ten  citizens  of 
Louisiana,  two  of  Mississippi  and  four  of 
Texas,  in  their  own  behalf  and  in  behalf  of  cer- 
tain other  persons  whose  names  are  not  known, 
all  of  whom  claim  to  be  the  Ic^  descendants 
of  Robert  M.  Simmons,  late  a  citizen  of  Louis- 
iana, against  Harry  R  Saul,  a  citizen  of  P<?od- 
sylvania.  Its  object  was  to  charge  the  defeod- 
ant,  as  the  former  owner  of  a  tract  of  land  in 
Wisconsin,  as  the  trustee  for  complainants, 
with  respect  to  said  ownership,  and  have  bim 
account  for  the  value  of  the  lands,  for  all  tbeir 
rents  and  profits  received  by  him  and  his  gran- 
tees, and  for  all  loss  and  damages  resulting  to 
the  property  by  reason  of  the  cutting  of  limber 
thereon  by  the  defendant  and  his  grantees,  and 
for  any  other  loss  occasioned  by  the  defend- 
ant's acts. 

The  amended  bill  filed  December  28,  1890. 
contained,  substantially,  the  folio  wing  material 
averments:  In  or  about  the  year  18^,  Robert 
M.  Simmons  died  unmarried  and  intestate  in 
Washington  Parish,  Louisiana,  seised  and 
possessed  of  an  inchoate  land  claim  in  St.  Tam- 
many Parish  for  640  acres,  founded  upon  tb* 
purchase  of  a  settlement  right,  which  claim  was 
entered  as  No.  930,  in  the  report  of  Commia- 
sioner  James  O.  Cosby,  dated  June  7, 1812,  and, 
with  others,  was  confirmed  by  the  Act  of  Con- 
gress of  March  3,  1813. 

These  complainants  are  the  collateral  heirs 
of  Robert  M.  Simmons,  being  the  lineal  de> 
scendants  of  his  brothers  and  sisters,  and  are  all 
named  specifically  ,excepting  the  descendants  of 
one  sister,  who  are  alleged  to  be  about  seventy  in 
number,  and  so  widely  scattered  that  it  would 
be  inconvenient  to  maae  all  of  them  parties  to 
the  suit,  wherefore  it  was  asked  that  the  suit 
might  be  maintained  for  the  benefit  of  all  of  tbe 
complainants  who  were  named,  and  for  tbe  un- 
named complainants  who  might  afterwards  in- 
tervene and  become  parties  to  it. 

By  the  law  of  Louisiana  in  force  at  the  date 
of  the  death  of  Robert  M.  Simmons,  and  ever    _ 
since,  the  heirs  of  a  decedent  become  seised  1 
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and  possessed  of  bis  whole  estate,  both  real 
and  persoDal,  immediately  upon  his  death,  sub- 
ject only  to  their  rights  to  renounce  said  suc- 
cession, or  to  the  right  of  creditors  to  require 
an  administration  thereof  in  case  of  uonaction 
by  the  heirs.  Such  renunciation  is  not  pre- 
sumed, but  must  be  made  by  formal  act  before 
a  notary,  but  such  acceptance  may  be  evi- 
denced by  any  act  of  the  heirs  indicating  their 
intention  to  exercise  ownership  over  the  ances- 
tor's property,  and  is  always  presumed  unless 
the  contrary  appear.  After  an  acceptance  by 
the  heirs  or  any  of  them  of  the  succession  of 
their  ancestor  no  administrator  can  lawfully  be 
appointed  to  administer  thereon. 

For  reasons  not  involving  fault  on  the  part 
of  Robert  M.  Simmons,  or  any  of  his  heirs,  the 
said  land  claim  remained  unlocated  and  un- 
satisfied until  Congress  passed  the  Act  of  June 
2.  1858  (11  Stat.  294),  the  third  and  fourth  sec- 
tions of  which  provided  as  follows: 

"Sec.  8.  That  in  all  cases  of  confirmation 
by  this  Act,  or  where  any  private  land  claim 
has  been  confirmed  by  Congress,  and  the  same, 
in  whole  or  in  part,  has  not  been  located  or 
satisfied,  either  for  want  of  a  specific  location 
prior  to  such  confirmation,  or  for  any  reason 
whatsoever,  other  than  a  discovery  of  fraud  in 
such  claim  subsequent  to  such  confirmation,  it 
shall  be  the  duty  of  the  surveyor-^neral  of  the 
district  in  which  such  claim  was  situated,  upon 
satisfactory  proof  that  such  claim  has  been  so 
confirmed,  and  that  the  same,  in  whole  or  in 
part,  remains  unsatisfied,  to  issue  to  the  claimant, 
or  his  legal  representatives,  a  certificate  of  loca- 
tion for  a  quantity  of  land  ejiual  to  that  so  con- 
firmed and  unsalistied;  which  certificate  may 
be  located  upon  any  of  the  public  lands  of  the 
United  States  subject  to  sale  at  private  entry, 
at  a  price  not  exceeding  one  dollar  and  twenty- 
five  cents  per  acre:  Provided,  That  such  loca- 
tion shall  conform  to  legal  divisions  and  subdi- 
Tisions. 

•'Sec.  4.  That  the  register  of  the  proper  land 
ofiSce,  upon  the  location  of  such  certificate, 
shall  issue  to  the  person  entitled  thereto  a  certi- 
ficate of  entry,  upon  which,  if  it  shall  appear  to 
the  satisfaction  of  the  commissioner  of  the  Qen- 
3]  eral  Land  Office  that  such  certificate  has  been 
fairly  obtained,  according  to  the  true  intent 
and  meaning  of  this  Act,  a  patent  shall  issue 
as  in  other  cases." 

No  limit  of  time  was  fixed  for  the  presenta- 
tion of  claims  under  that  Act  for  certificates  of 
location  therein  provided  for.  Duiin^  the 
lapse  of  time  between  the  origin  of  said  in- 
choate claim,  its  confirmation  and  the  passage 
of  the  Act  of  Congress  for  its  satisfaction, 
many  of  those  interested  in  it  had  died,  and 
their  heirs  or  legal  representatives,  many  of 
whom  were  minors,  had  become  widely  scat- 
ter^, and  by  reason  of  such  delay  had  lost  all 
hope  of  satisfaction  of  the  claim.  Neither  the 
complainants  nor  any  other  persons  interested 
fai  the  claim,  who  were  alive  at  the  time  the 
Act  was  passed,  knew  of  the  existence  of  the 
claim,  of  the  passage  of  that  Act  or  of  their 
rights  thereunder,  until  within  a  year  before 
the  commencement  of  this  suit;  none  of  the 
surveyors  general  for  the  District  of  Louisiana, 
since  the  passage  of  the  1   t,  ever  took  any 
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steps  to  apprise  them  of  their  riehts.  it  being 
the  practice  to  issue  certificates  of  location  un- 
der the  Act  only  upon  application  therefor; 
and  none  of  the  persons  lawfully  interested 
in  the  claim  ever  applied  for  or  received  any 
certificates  of  location  in  satisfaction  of  any 
part  of  the  claim. 

Notwithstanding  the  above  facts  and  provis- 
ions of  law,  one  Daniel  J.  Wedge,  on  the  8th 
of  May,  1872,  induced  the  district  attorney  pro- 
tempore,  one  David  Magee,  of  Washington 
Parish,  Louisiana,  to  file  his  petition  in  the 

Sarish  court  of  that  parish,  by  the  said  Daniel 
.  Wedge,  as  attorney,  alleging  that  the  estate 
of  Robert  M.  Simmons  was  vacant,  and  that  it 
consisted  of  the  confirmed  but  unsatistied  land 
claim  hereinbefore  referred  to.  which  was  less 
than  $500  in  value,  and  praymg  to  be  appoint- 
ed administrator  thereof,  and  for  an  inventory 
and  sale  of  the  same  under  the  laws  of  Louis- 
iana regulating  the  administration  of  vacant 
estates  of  less  than  $500  of  value;  that  such 
proceedings  were  had  that,  on  the  8th  day  of 
May,  1872,  the  judge  of  the  parish  court,  in 
pursuance  of  said  petition,  issued  an  order 
purporting  to  appoint  said  David  Magee  ad- 
ministrator  of  said  estate,  and  to  direct  an  in- 
ventory of  the  same  to  be  made,  and  a  sale  of 
the  property,  which  might  be  found  to  belong 
thereto,  to  pav  debts;  that  said  inventory  was 
returned  on  the  9th  day  of  May,  1872,  and,  on 
the  22d  of  the  same  month,  a  pretended  sale  of 
the  claim  was  made  in  accordance  with  the 
aforesaid  order,  at  which  sale  one  Addison  G. 
Foster  pretended  to  purchase  it  for  the  sum  of 
$30,  which  sum  was  wholly  used  and  expended 
in  the  payment  of  the  costs  and  expenses  of 
such  pretended  administration,  no  other  debts 
than  those  created  thereby  existing  or  beins^ 
shown  to  exist.  A  copy  of  all  those  proceed- 
ings in  the  parish  court  was  annexed  to  the  bill 
and  made  a  part  of  it,  and  will  be  referred  ta 
more  in  detail  as  we  proceed. 

At  the  time  the  pretended  administration 
proceedings  in  the  parish  court  were  had,  the 
Parish  Court  of  Washington  Parish  was  a  court 
of  limited,  special  and  statutory  jurisdiction, 
and  in  the  matter  of  said  proceedings  pretend- 
ed to  act  under  special  statutory  authority, 
which  is  set  out  with  some  degree  of  particu- 
larity. 

Afterwards  said  Addison  G.  Foster,  claiming 
to  be  the  legal  representative  of  Robert  31. 
Simmons,  by  virtue  of  the  aforesaid  proceed- 
ings in  the  parish  court,  applied  to  Everett  W. 
Foster,  the  surveyor-general  of  the  United 
States  for  the  District  of  Louisiana  (who,  it 
seems,  was  the  brother  of  applicant),  for  the 
delivery  to  him,  as  such  le^l  representative,  of 
the  certificates  of  location  m  satisfaction  of  the 
aforesaid  land  claim,  under  the  Act  of  1858, 
and  the  surveyor-general,  on  or  about  the  8l8t 
day  of  August,  1872,  prepared  certificates  of 
location  for  the  whole  claim,  and  forwarded 
tbem  to  the  commissioner  of  the  General  Land 
Office,  who  authenticated  them,  and  after- 
wards delivered  them  to  Chipman,  Hosmer  A 
Co.,  of  Washington,  D.  C,  as  the  agents  for 
Foster.  A  copy  of  one  of  the  certificates  of 
location,  with  the  form  of  the  authentication 
by  the  commissioner,  and  the  following  certifi- 
cate of  the  surveyor-general  for  the  District  of 
Louisiana,  is  set  out  m  full  in  the  bill: 
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"I  certify  that  from  evidence  filed  in  this 
office  A.  G.  Foster  is  the  legal  representative 
of  Robert  M.  Simmons,  and  as  such  is  entitled 
to  locate  the  within  strip. 

**E.  W.  Foster,  Surveyor-General." 

The  evidence  referred  to  in  that  indorsement 
consisted  solely  of  the  pretended  act  of  sale  un- 
der the  administration  proceedings  before 
mentioned. 

Thereafter  certain  of  those  certificates  were 
located  by  Addison  G.  Foster,  or  his  agents, 
upon  certain  described  lands  in  Wisconsin,  and 
«  patent  for  those  lands  was  issued  by  the 
United  States  in  the  name  of  Robert  M.  Sim- 
mons, or  his  legal  representatives,  which  patent 
recited  the  provisions  of  the  third  and  fourth 
sections  of  the  Act  of  June  2,  1858,  above  set 
forth,  the  issue  of  the  certificates  of  location 
by  the  surveyor-^neral  of  Louisiana,  the  name 
of  the  commissioner  who  originally  reported 
the  claim,  the  date  of  the  confirming  Act,  the 
number  of  the  certificate  by  virtue  of  which 
the  land  was  located,  and  that  the  location  of 
the  tract  was  "in  part  satisfaction  of  the  afore- 
said claim  of  Rol]€rt  M.  Simmons." 

Thereafter  the  defendant  herein  pretended 
to  purchase  those  lands  from  said  Addison  G. 
Foster,  through  his  attorney-in-fact,  b^  quit- 
-claim  deed,  which  deed,  together  with  the 
patent,  was  recorded  in  the  office  of  the  register 
•of  deeds  of  Chippewa  County,  Wisconsin,  on 
the  18th  of  January.  1875.  By  several  mesne 
conveyances  the  land  passed  to  one  Charles 
Saul,  who  gave  to  the  defendant  a  power  of 
attorney  to  convey  the  lands,  which  was  re- 
corded June  9,  1883.  The  whereabouts  of  all 
the  grantees  in  those  conveyances  are  unknown 
to  complainants,  but  are  believed  to  be  not 
within  the  jurisdiction  of  the  court.  In  1878, 
while  defendant  was  in  possession  of  the  lands 
in  question,  claiming  title  thereto,  he  removed 
therefrom  certain  timber  and  other  valuable 
products,  and  sold  the  same  for  large  sums  of 
money,  and  received  large  rents  and  profits 
from  the  lands,  but  neglected  to  pay  taxes  law- 
fully assessed  thereon;  so  that  in  186iO  they  were 
<5onveyed  for  the  unpaid  taxes,  whereby  the 
right  of  complainants  to  recover  the  same  has 
been  whollv  lost  and  lawfully  defeated.  The 
value  of  the  timber  and  other  products,  cut, 
And  removed  from  the  land,  and  the  value  of 
the  lands  themselves,  largely  exceeded  $10,000, 
the  precise  amount  being  impossible  to  state. 

The  aforesaid  administration  proceeding  in 
the  matter  of  the  succession  of  Robert  M.  Sim- 
mons, the  sale  of  the  land  claim,  the  applica- 
tion for  and  delivery  of  the  certificates  of  lo- 
cation, the  location  of  them  upon  the  lands  in 
question  and  the  issue  of  certificates  of  entry 
and  patents  therefor  were  done,  had  and  con- 
trived in  pursuance  of  certain  agreements,  en- 
tered into  about  the  16th  of  August,  1869,  be- 
tween Everett  W.  Foster,  surveyor-general  of 
Louisiana,  said  Addison  G.  Foster  and  certain 
other  named  persons,  residents  of  Washington, 
D.  C,  New  York  and  Louisiana,  for  the  pur- 
pose of  securing  for  their  own  use  and  l>eoefit, 
and  in  fraud  and  disregard  of  the  rights  of  the 
persons  justly  entitled  thereto,  certificates  of 
location  authorized  by  the  said  Act  of  Con- 
gress of  1858,  by  means  of  pretended  adminis- 
tratioD  sales  of  confirmed  claims,  as  part  of  the 
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property  of  the  successions  of  the  original  con- 
firmees or  owners  thereof,  in  Louiaiana,  which 
successions  were  administered  in  various  par- 
ishes of  Louisiana,  in  large  numbers,  under  al- 
leged authority  of  the  provisions  of  Louisiana 
law  relating  to  the  administration  of  vacant  es- 
tates of  less  than  $500  in  value.  All  the  papers 
in  those  proceedings  were  made  out  upon  print- 
ed forms  furnished  by  the  parties  to  those 
agreements.  All  of  the  proceedinefs  in  relation 
to  the  claim  in  suit,  the  cutting  of  the  timber 
aforesaid  and  all  other  acts  in  any  wise  con- 
nected with  the  claim  or  land  were  done  and 
had  without  the  knowledge  of  complainants, 
or  of  anv  person  interested  in  the  claim;  and 
not  until  within  a  year  last  passed  did  they  as- 
certain anything  in  relation  thereto. 

The  bill  then  avers  that  all  of  the  aforesaid 
proceedings  in  relation  to  the  issue  of  certifi- 
cates of  location  in  satisfaction  of  the  claim, 
the  location  of  them  upon  lands  in  Wisconsin, 
the  issue  of  patents,  etc.,  and  all  other  acts  in 
any  wise  connected  therewith,  or  with  respect 
to  the  land,  were  done  and  had  in  fraud  of  the 
rights  of  complainants  and  those  interested  in 
the  claim. 

The  prayer  of  the  bill  was  that  complainants 
might  be  adjudged  and  decreed  to  be  the  true 
legal  representatives  of  said  Robert  ^f.  Sim- 
mons; that  the  aforesaid  proceedings  in  the 
parish  court  in  relation  to  the  sale  of  the  land 
claim  might  be  adjudged  null  and  void;  that 
an  account  mieht  be  taken,  by  and  under  the  (44 
direction  and  decree  of  the  court,  of  the  tim- 
ber and  other  products  removed  from  the  land 
by  the  defendant,  or  with  his  permission  or  au- 
thority, and  of  the  value  of  the  timber  and 
products  and  land  lost  by  reason  of  the  same 
having  been  sold  and  conveyed  for  taxes;  that 
the  defendant  might  be  decreed  to  pay  unto 
complainants  the  value  of  the  timber  and  prod- 
ucts so  removed,  with  interest  from  the  date  of 
such  removal;  that  the  defendant  might  be  de- 
creed to  pay  to  them  the  highest  value  of  the 
lands  since  the  date  of  the  assessment  of  the 
taxes  for  which  the  land  was  sold  as  aforesaid; 
and  for  other  and  further  general  relief,  etc 

Certified  copies  of  all  the  papers,  orders, 
judgment,  etc.,  of  the  Paiish  Court  of  Wash- 
ington Parish,  Louisiana,  in  the  matter  of  the 
succession  sale  aforesaid,  also  of  the  certificates 
of  location,  the  patent  and  the  aforesaid  agree- 
ment in  the  matter  of  Louisiana  land  claims, 
were  attached  to  the  bill  as  exhibits. 

The  defendant  demurred  to  the  bill,  setting 
up  fifteen  grounds  in  support  of  the  demurrer; 
and  on  January  6,  1891,  the  court  below  sus- 
tained the  demurrer,  and  entered  a  decree  dis- 
missing the  bill.  An  appeal  from  that  decree 
brings  the  case  here. 

The  first  and  main  ground  of  the  demurrer 
in  this  case  is,  that  the  facts  stated  in  the  com- 
plaint show  that  the  relief  claimed  by  the  com- 
plainants is  barred  by  the  judgment  or  decree 
of  a  court  of  competent  jurisdiction,  rendered 
in  proceedings  regular  on  their  face,  and  which 
have  not  been  attacked  by  any  procevdine  in 
that  court,  or  in  any  appellate  court.  The  bill 
alleged  that  the  court  which  rendered  that 
judgment  was  without  jurisdiction;  that  its 
proceedings  in  the  matter  did  not  conform  to 
the  statute  under  the  authority  of  which  it  as- 
sumed to  act;  that  the  judgment  itself  was  ob- 
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tained  b^  a  fraud  upon  the  court;  and  that 
necessarily  the  pretended  succession  sale  had 
in  pursuance  thereof,  from  which  the  appellee 
derived  title  to  the  lands  with  respect  to  which 
he  committed  the  wrongs  complained  of,  was 
illegal  and  void  as  to  complainants,  whb,  as 
heirs  of  Robert  M.  Simmons,  deceased,  are 
the  equitable  owners  of  said  property.  The 
pleadings,  therefore,  at  the  outset,  present  to 
48]  us  these  two  questions:  (1)  The  validity  of 
the  judgment  of  the  Parish  Court  of  Washing- 
ton Parish  ordering  the]  succession  sale  of  the 
unlocated  land  claim  of  Robert  M.  Simmons, 
deceased,  and  the  legality  of  the  sale  thereun- 
der, irrespective  of  any  question  of  fraud.  (2) 
As  to  the  fraud  by  which  it  is  alleged  the  Judg- 
ment in  question  was  procured. 

It  is  the  settled  doctrine  of  this  court  that  the 
constitutional  provision  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  judi- 
cial proceedings  of  other  States  does  not  pre- 
clude inquiry  into  the  jurisdiction  of  the  court 
in  which  a  judgment  is  rendered  over  the  sub- 
ject HMitter  or  the  parties  affected  by  it,  nor 
into  the  facts  necessary  to  give  such  jurisdic- 
tion. Thompaon  v.  Whitman,  85  U.  S.  18  Wall. 
457  [21:  897[;  CokY,  Cunningham,  138  U.  8. 
107  [33:  688J. 

This  leads  to  the  consideration  of  the  powers 
of  the  parish  courts  in  Louisiana  in  1872,  es- 
pecially with  regard  to  their  jurisdiction  in 
probate  and  succession  matters.  The  Consti- 
tution of  the  State,  adopted  in  1868,  under 
which  the  judicial  proceedings  in  1873  took 
place,  provided  in  art.  73  that  "the  judicial 
power  shall  be  vested  in  a  supreme  court,  in 
district  courts,  in  parish  courts  and  in  justices 
of  the  peace."  In  art  87,  that  "all  successions 
shall  \id  opened  and  settled  in  the  parish  courts; 
and  all  suits  in  which  a  succession  is  either 
plaintiff  or  defendant  may  be  brought  either 
m  the  parish  or  district  court,  according  to  the 
amount  involved."  And  in  art.  88,  that  "in 
all  probate  matters,  where  the  amount  in  dis- 
pute shall  exceed  five  hundred  dollars,  exclu- 
sive of  interest,  the  appeal  shall  be  directly 
from  the  parish  to  the  supreme  court." 

The  laws  of  Louisiana,  in  force  when  the 

{)roceedings  in  the  parish  court  occurred,  re- 
ating  to  the  subject  under  consideration,  pro- 
vide that  (Rev.  Stat.  1870)  "the  parish  courts 
of  this  State  shall  have  jurisdiction  ...  of  all 
the  matters  provided  for  and  embraced  in  title 
three  (3),  part  second,  of  the  Code  of  Practice," 
which  treats  of  proceedings  in  the  courts  of 
probate. 

Art.  921,  Code  of  Practice.  "Courts  of  pro- 
bate are  specially  established  to  api)oint  legal 
9]  representatives  for  minors,  orphans,  insane  and 
absent  persons,  and  to  superintend  the  admin- 
istration of  vacant  successions." 

Art.  923.  "The  parish  judges  are  ex  officio 
judges  of  the  courts  of  probate,  in  their  re- 
spective parishes." 

An.  924.  "Courts  of  probate  have  the  ex- 
clusive power:  ...  4.  To  appoint  curators  to 
vacant  estates  and  absent  heirs.  5.  To  make 
the  inventories  and  sales  of  the  property  of 
successions,  which  are  administered  by  cura- 
tors or  testamentary  executors,  or  in  which  the 
heir  pravs  for  the  benetit  of  inventory." 

Art.  872,  Civil  Code  of  1870.  "Succession 
signitles  also  the  estates,  rights  and  charges 
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which  a  person  leaves  after  his  death,  whether 
the  property  exceeds  the  charges  or  the  charges 
exceed  the  property,  or  whether  he  has  oolj 
left  charges  without  any  property." 

Art.  873.  "  The  succession  not  only  includes 
the  rights  and  obligations  of  the  deceased,  as 
they  exist  at  the  time  of  his  death,  but  all  thai 
has  accrued  thereto  since  the  opening  of  Uie 
succession,  as  also  the  new  charges  to  which  it 
becomes  subject." 

Art.  1095.  "A  succession  is  called  vacant 
when  no  one  claims  it,  or  when  all  the  heirs 
are  unknown,  or  when  all  the  known  heirs  to 
it  have  renounced  it." 

Art.  1097.  "  Vacant  successions  are  managed 
by  administrators  appointed  by  courts,  under 
the  name  of  curators  of  vacant  successions." 

Art.  934.  "  The  succession,  either  testa- 
mentary or  legal,  or  irregular,  becomes  open 
by  death,  or  by  presumption  of  death  cauised 
by  long  absence,  in  the  cases  established  by 
law." 

Art.  935.  "  The  place  of  the  opening  of  suc- 
cessions is  fixed  as  follows:  In  the  parish 
where  the  deceased  resided,  if  he  had  a  fixed 
domicil  or  residence  In  this  State." 

Art.  929,  Code  o!  Practice.  "  The  place  in 
which  a  succession  is  opened  is,  and  in  future 
shall  be  held  to  be,  as  follows,  notwithstand- 
ing any  former  law  to  the  contrary:  In  the 
parish  where  the  deceased  resided,  if  he  had  a 
domicil  or  fixed  place  of  residence  in  the  State." 

Art.  946,  Cnvil  Code.    "Though  the  succes- 
sion be  acquired  by  the  heir  from  the  moment    [4. 
of  the  death  of  the  deceased,  his  right  is  in 
suspense,  until  he  decide  whether  he  accepts 
or  rejects  it" 

Art.  988.  "  The  simple  acceptance  may  be 
either  express  or  tadt.  It  is  express  when  the 
heir  assumes  the  quality  of  heir  in  an  unquali- 
fied manner,  in  some  authentic  or  private  in- 
strument, or  in  some  judicial  proceeding.  It 
is  tacit  when  some  act  is  done  by  the  heir, 
which  necessarily  supposes  his  intention  to  ac- 
cept, and  which  he  could  have  no  right  to  do 
but  in  his  quality  of  heir." 

Art.  1190.  "Ii  a  succession  is  so  small  or  is 
so  much  in  debt  that  no  one  will  accept  the 
curatorship  of  it,  the  judge  of  theplace  where 
the  succession  is  opened,  after  having  ordered 
an  inventory  of  the  effects  composing  it,  shall 
appoint  the  district  attorney  of  the  district 
or  the  district  attorney  pro  tempore  of  the 
parish,  curator  of  said  succession,  who  shall 
cause  the  effects  to  be  sold,  and  the  proceeds 
to  be  applied  to  the  payment  of  its  debts;  the 
whole  to  be  done  in  as  summary  a  manner 
as  possible  to  diminish  costs;  provided,  that 
this  article  is  not  to  apply  to  successions 
amounting  to  more  than  five  hundred  dollars." 

Art.  611  of  the  Code  of  Practice  provides 
that  where  no  appeal  has  been  taken  within 
the  delay  prescribed  by  law,  the  nullity  of  the 
judgment  may  be  demanded  by  means  of  an 
action  brought  before  the  court  which  has  ren- 
dered the  same  within  a  time  prescribed.  And 
art.  607  provides  that  a  definitive  iudgment 
may  be  annulled  in  all  cases  where  It  appears 
that  it  has  been  obtained  through  fraud  or 
through  ill  practices  on  the  part  of  the  party 
in  whose  favor  it  was  rendered. 

The  provisions  of  the  law  abundantly  show, 
we  think,  that  the  parish  courU  were  vested 
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with  origina]  and  exclusive  Jurisdiction  over 
the  admiuistralioD  of  vacant  and  intestate  suc- 
cessions, such  as  the  allegations  of  the  bill 
show  this  to  have  been.  They  do  not  differ  very 
materially  from  the  laws  of  most  of  the  States 
regulating  probate  matters.  The  general  prin- 
ciples of  probate  jurisdiction  and  practice,  as 
settled  by  a  long  series  of  decisions  in  the  state 
courts  and  in  the  courts  of  the  United  iStates,  are 
applicable  to  the  powers  and  proceedings  of 
SI]  the  parish  courts  of  Louisiana,  and  have  been 
recognized  and  enforced  by  the  Supreme  Court 
of  that  State.  Thev  also  show  that,  under  the 
averments  of  the  bill,  the  Parish  Court  of 
Washington  Parish  had  jurisdiction  of  the  suc- 
cession of  Robert  M.  Simmons.  The  succes- 
sion had  been  open  for  over  forty  years,  and 
no  one  had  claimed  it;  nor  did  any  of  the  com- 
plainants as  heirs  accept  it,  either  expressljr  in 
writing  or  by  judicial  proceeding,  or  tacitly 
by  domg  any  act  which  jiecessanly  supposed 
their  intention  to  accept.  It  was  very  prop- 
erly adjudicated  to  be  vacant,  and  was  admin- 
istered as  such.  Washington  Parish  was  the 
one  in  which  the  deceased  was  domiciled  at  the 
date  of  his  death,  and  the  succession,  being 
less  than  $500  in  value,  was  administered  un- 
der section  1190  of  the  Code.  The  petition,  in 
reciting  that  "Robert  M.  Simmons  departed  this 
life  in  said  parish  many  years  since  .  .  .  leav- 
ing some  property  consisting  of  an  old  deferred 
unlocated  purchase  land  claim/'  and  that  the 
same  was  less  than  $500  in  vdue,  and  praying  for 
an  inventory , appraisement  and  sale  to  pay  debts, 
etc.,  set  forth  the  necessary  jurisdictional  facts 
to  warrant  the  court  in  proceeding  to  adminis- 
ter the  estate.  The  court,  therefore,  had  before 
it  in  the  petition  the  death  of  Simmons  within 
the  parish,  his  intestacy,  the  possession  of 
property  and  the  smallness  of  the  estate.  The 
order  granting  letters  of  administration  was  a 
judicial  determination  of  the  existence  of  all 
those  facts.     Admitting  all   the    facts   well 

g leaded  in  the  complaint  to  be  true,  as  we  are 
ound  to  do  on  demurrer,  it  is  our  opinion  that 
the  Parish  Court  of  Washington  Parish  bad  a 
clear  and  unquestionable  jurisdiction  of  the  in- 
testate estate  or  succession  of  Robert  M.  Sim- 
mons. 

But  it  is  contended  that  the  irregularities  and 
failures  to  comply  with  the  law  in  the  pro- 
bate proceedings  ousted  the  court  of  its  juris- 
diction and  rendered  the  decree  of  sale  and  the 
sale  itself  invalid.  We  will  proceed  to  con- 
sider those  alleged  failures,  so  far  as  they  affect 
the  jurisdiction,  in  the  order  in  which  they  are 
stated  in  counsel's  brief.  The  first  is,  that  the 
proceed inj^  is  void,  because  the  appointment  of 
an  administrator  was  made  before  the  inven- 
tory of  the  estate  was  ordered,  contrary  to  art. 
12]  1190  of  the  Louisiana  Code,  which  permits 
such  appointment  to  be  made  only  after  an  in- 
ventory is  ordered.  The  answer  to  this  is,  that 
the  court  directed  an  inventory  and  appointed 
an  administrator  in  the  same  order,  and  that 
on  the  next  day  the  inventory  was  filed,  upon 
which  the  court  based  its  order  directing  the 
sale  to  be  made.  This  was,  in  effect,  a  com- 
pliance with  the  Statute,  and  the  objection  is 
more  technical  than  substantial.  The  next 
point  relied  on  to  show  the  invalidity  of  the 

Eroceedings  is,  that  the  administrator  appointed 
y  the  court  was  not  the  public  administrator, 
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who,  under  the  law  of  Louisiana  then  In  force, 
was  the  only  person  to  whom  such  adminis- 
tration could  be  committed.  This  point  has 
been  considered  in  two  cases  before  this  court, 
and  in  each  was  held  to  be  without  merit.  Com' 
stock  V.  Crawford,  70  U.  S.  8  Wall.  396, 408ri8: 
84.  871;  MeMtt  v.  Turner,  83  U.  8.  16  Wall 
852, 868  [21 :  841, 847].  In  the  former  of  tbesa 
cases  the  question  before  the  court  was  as  to 
the  validity  of  an  administrator's  sale  in  the 
Territory  of  Wisconsin.  The  Statute  of  the 
Territory  provided  that  there  should  be  ap- 
pointed by  the  governor,  in  and  for  each  coun- 
ty, a  person  known  as  '*  the  public  administra- 
tor" therein;  and  it  further  required  that  the 
administration  of  a  nonresident  intestate  shall 
be  granted  to  such  public  administrator  of  the 
county  in  which  the  nonresident  intestate  died. 
It  was  contended  in  that  case,  as  it  is  here, 
that  the  sale  was  invalid,  because  the  admin- 
istrator appointed  by  the  probate  court  was  not 
the  public  administrator.  The  court,  in  answer 
to  this  contention,  said,  Mr,  Justice  Field  de- 
livering the  opinion:  "  It  is  well  settled  that 
when  the  jurisdiction  of  a  court  of  limited  and 
special  authority  appears  upon  the  face  of  its 
proceedings,  its  action  cannot  be  collaterally 
attacked  for  mere  error  or  irregularity.  Ttie 
jurisdiction  appearing,  the  same  presumption 
of  law  arises  that  it  was  rightly  exerdsed  as 
prevails  with  reference  to  the  action  of  a  court 
of  superiorand  general  authority.  .  .  Whether 
there  was  a  widow  of  the  deceased,  or  any  next 
of  kin,  or  creditor,  who  was  a  proper  person 
to  receive  letters,  if  he  had  applied  for  them, 
or  whether  there  was  any  public  administrator 
in  office  authorized  or  fit  to  take  charge  of  the 
estate,  or  to  which  of  these  several  parties  it 
was  meet  that  the  administration  should  be  in-  [^ 
trusted,  were  matters  for  the  consideration  and 
determination  of  the  court,  and  its  action  re- 
specting them,  however  irregular,  cannot  he 
im peached  collaterally. "  In  the  case  of  McNiti 
V.  Turner,  supra,  the  same  Question,  under  a 
similar  statute,  was  presented  and  decided  in 
the  same  way. 

Another  ground  is  that  art  1115  of  the 
Louisiana  Code  required  ten  days'  public  notice 
before  the  appointment  of  an  aaministrator; 
that,  according  to  the  allegations  of  the  bill, 
no  notice  of  the  appointment  in  the  proceed- 
ings under  consideration  was  given;  and  that 
under  art.  1167  of  the  same  Cc^e  property  be- 
longing to  vacant  successions  could  only  he 
sold  at  public  auction  after  ten  days'  advertise- 
ment for  movables  and  thirty  dayr  for  immov- 
ables. We  do  not  think  that  the  requirements 
in  arts.  1115  and  1167,  as  to  advertisements, 
apply  to  the  proceedings  in  question,  which 
were  instituted  under  art.  1190.  That  article, 
as  we  have  seen,  provides  as  follows: 

"Art  1190.  If  a  succession  is  so  small  or  is 
so  much  in  debt  that  no  one  will  accept  the 
curatorship  of  it,  the  judge  of  the  place  where 
the  succession  is  opened,  after  having  ordered 
an  inventory  of  the  effects  composing  it,  shall 
appoint  the  district  attorney  of  the  district  or 
the  district  attorney  pro  tempore  of  the  parish, 
curator  of  said  succession,  who  shall  cause  the 
effects  to  be  sold,  and  the  proceeds  to  be  ap- 
plied to  the  payment  of  its  debts;  the  whole  to 
be  done  in  as  summary  a  manner  as  possible  to 
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dimiDlsh  costs;  provided,  that  this  article  is  not 
to  apply  to  successions  amounting  to  more 
than  five  hundred  dollars." 

The  history  of  this  provision  leads  to  the 
conclusion  that  it  was  the  intention  of  the  hee- 
islature  that  the  administration  of  such  small 
auccessions  should  be  granted  without  previous 
notice,  aud  that  the  settlement  of  them  should 
be  done  in  as  summary  a  manner  as  possible. 
But  even  if  it  be  conceded  that  the  require- 
ments referred  to  do  apply,  we  are  of  the  opin- 
ion that,  the  Jurisdiction  over  the  subject  mat- 
ter having  attached,  any  informalities  as  to 
notices,  advertisements,  etc.,  in  the  subsequent 
proc^ings  of  the  court,  cannot  oust  that 
jurisdiction.    They  are,  at  most,  errors  which 

I  could  be  corrected  on  appeal,  or  avoided  in  a 
direct  action  of  annulment,  as  expressly  pro- 
vided in  the  articles  of  the  Code  above  cited, 
but  cannot  be  made  the  grounds  on  which  the 
decree  of  the  court  can  be  collaterally  assailed. 
Our  conclusion  on  this  branch  of  the  case  is 
fully  borne  out  by  many  decisions  of  this 
court,  two  of  which  are  dlted  above.  In  Me- 
Nitt  V.  Turner,  88  U.  8.  16  Wall  8«6  [31:848], 
Mr.  Justice  Swayne,  speaking  for  the  court, 
said:  "Jurisdiction  is  authority  to  hear  and 
determine.  It  is  an  axiomatic  proposition  that 
when  jurisdiction  has  attached,  whatever  er- 
rors may  subse<][uently  occur  in  its  exercise,  the 
proceeding,  bemg  coram  judice,  can  be  im- 
peached collaterally  only  for  fraud.  In  all 
other  respects  it  is  as  conclusive  as  if  it  were 
irreversible  in  a  proceeding  for  error."  Oria- 
non  V.  AstoT,  43  U.  8.  2  How.  819,  a37,  840, 
841  [11:283,  290,  291,  292],  was,  like  this,  a 
case  of  a  sale  by  an  administrator.  The  court, 
in  its  opinion,  said:  '*The  whole  merits  of  the 
controversy  depend  on  one  single  question,  Had 
the  County  Court  of  Brown  County  jurisdiction 
of  the  subject  on  which  they  acted?  .  .  .  Nor 
is  it  necessary  that  a  full  or  perfect  account 
should  appear  in  the  records  of  the  contents  of 
papers  on  file,  or  the  judgment  of  the  court 
on  matters  preliminary  to  a  final  order;  it  is 
enough  that  there  be  something  of  record  which 
shows  the  subject  matter  before  the  court,  and 
their  action  upon  it,  that  their  judicial  power 
arose  and  was  exercised  by  a  definitive  order, 
•entenoe  or  decree.  .  .  .  The  granting  the 
license  to  sell  is  an  adjudication  upon  all  the 
facta  necessary  to  give  jurisdiction,  and  wheth- 
er they  existed  or  not  is  wholly  immaterial,  if 
DO  apiieal  is  taken;  the  rule  is  the  same  wheth- 
er the  law  gives  an  appeal  or  not;  if  none  is 
given  from  the  final  decree,  it  is  conclusive  on 
all  whom  it  concerns.  .  .  .  The  court  having 
power  to  make  the  decree,  it  can  be  impeached 
only  bv  fraud  in  the  party  who  obtains  it.  81 
U.  '8.  6  Pet.  729  [8: 561].  A  purchaser  under 
it  is  not  bound  to  look  beyond  the  decree;  if 
there  is  error  in  it,  of  the  most  palpable  kind, 
if  the  court  which  rendered  it  have,  in  the  ex- 
ercise of  Jurisdiction,  disregarded,  miscon- 
strued or  disobeyed  the  plain  provisions  of  the 
law  which  fave  them  the  power  to  hear  and 
determine  tne  case  before  them,  the  title  of  a 

I  purchaser  is  as  much  protected  as  if  the  adjud- 
ication would  stand  the  test  of  a  writ  of 
error."  The  following  authorities  are  strong 
in  support  of  the  general  proposition  under 
oonsidoration:    Thompson  v.  Tolmie,  27  U.  S. 

•  188  U.  S. 


2  Pet.  157  [7:  8811;  Mohr  v.  Manierre,  101 
U.  8.  417  [55:  1052];  Comstoek  v.  Vrawfard, 
supra;  Florentine  v.  Barton,  69  U.  8.  2  Wall. 
210  [17:  788];  Thaw  v.  Ritchie,  186  U.  8.  619 
[84:531]. 

The  adjudications  of  the  Supreme  Court  of 
Louisiana  are  in  entire  harmony  with  those 
decisions.  It  has  long  been  a  fundamental 
principle  of  law  in  that  State  that  "the  pur- 
chaser at  a  sale  under  the  order  of  a  probate 
court,  which  is  a  judicial  sale,  is  not  bound  to 
look  beyond  the  decree  recognizing  its  neces- 
sity. He  must  look  to  the  jurisdiction  of  the 
court;  but  the  truth  of  the  record  concerning 
matters  within  its  jurisdiction  cannot  be  dif 

{mted."    2  Hen.   Dig.   1494,  par.  5,  citing  a 
ong  list  of  authorities. 

One  of  the  leading  cases  is  Lalanne  v.  i/o- 
reau,  18  La.  481,  486.  In  that  case  the  heirs 
brought  an  action  of  ejectment  in  the  district 
court  against  the  purchasers  at  a  sale  made  by 
order  of  the  probate  court  of  the  real  estate  of 
their  ancestor,  and  recovered  judgment.  Up- 
on appeal  the  Supreme  Court  of  the  State  re- 
versed that  judgment,  thus  upholding  the  title 
acquired  at  the  succession  sale.  In  its  opinion 
the  court  said:  '*We  place  our  decision  on 
the  broad  ground  that  sales  directed  or  author- 
ized by  the  court  of  probates  are  judicial  sales 
to  all  legal  intents  and  purposes.  It  was  so  de- 
cided by  this  court  in  the  cases  already  alluded 
to,  and  the  principle  is  recq^ized  in  that  of 
Pintard  v.  Deyris,  8  Mart.  K  S.  82.  Art.  114, 
p.  866,  of  the  old  Civil  Code,  also  seems  to 
recognize  it,  and  it  is  a  textual  provision  of  the 
Louisiana  Code,  included  in  art  1863.  The 
necessity  and  wisdom  for  such  a  rule  of  prop- 
erty has  long  heeu  felt  and  acknowledged 
in  the  most  important  States  ot  the  Union,  and 
none  is  l)etter  settled  by  the  decisions  of  their 
courts.  They  all  maintain  .  .  .  that  a  iudg- 
ment,  decree,  sentence  or  order  passed  by  a 
competent  lurisdiction,  which  creates  or 
changes  a  title  or  any  interest  in  an  estate,  is 
not  only  final  as  to  the  parties  themselves  and 
all  claiming  under  them,  but  furnishes  conclu- 
sive evidence  to  all  mankind  that  the  right  or 
interest  belongs  to  the  party  to  whom  the 
court  adjudged  it" 

In  Vcidefes  v.  Bird,  10  Rob.  896,  898,  the  [4c 
court  said:  '*  It  is  now  well  settled  that  where 
there  is  a  formal  decree  of  the  court  of  pro- 
bates, recognizing  the  necessitv  of  selling  the 
property  inherited  by  minors  for  the  payment 
of  debts  of  the  succession,  and  giving  an  oppor- 
tunity to  the  attorney  of  the  absent  heirs  to 
show  that  in  fact  no  such  necessity  existed,  the 
purchaser  is  not  bound  to  look  beyond  the  de- 
cree. The  want  of  a  sufficient  time  for  adver- 
tising between  the  rendition  of  the  ludgment 
of  the  court  of  probates  and  the  sale  is  a  de- 
fect which  the  Act  of  1884,  relative  to  adver- 
tisemen ts,  was  expressly  made  to  remedy.  The 
plea  of  prescription  (five  years)  would  prevail 
as  to  that" 

In  Beale  ▼.  Walden,  11  Rob.  67, 72,  the  court 
said:  "  The  whole  controversy  turns  upon  the 
two  first  questions  here  presented,  to  wit,  the 
lurisdiction  of  the  Court  of  Probates  of  the 
Parish  of  Jefferson,  and,  if  it  had  such  jurisdic- 
tion, whether  Walden  was  a  purchaser  at  a  ju- 
dicial sale;  for  if  that  court  had  jurisdiction, 
we  will  not  go  behind  its  judgment  to  inquire 
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whetber  there  was  legal  evidence  of  a  debt,  or. 
Id  Giber  words,  a  necessity  for  the  sale,  etc." 

In  Michel  y,  Miehd,  11  La.  154,  the  court  held 
that  the  pure  baser  is  not  bonnd  to  look  bevond 
the  decree  of  the  court  of  probates  recognizine 
the  necessity  of  the  sale.  Bee  also  MeOuUaugJi 
▼.  Minor,  2  La.  Ann.  466;  Wright  v.  Cum- 
mings,  19  La.  Ann.  853;  Sizemare  v.  Wedge,  20 
La.  Ann.  124;  Wisdom  v.  Buekner,  81  La.  Ann. 
62;  Qraham  v.  Gibson,  14  La.  146;  Ball  y. 
BaU,  15  La.  178,  182;  Rhodes  v.  Union  Bank, 
7  Bob.  68,  65,  66. 

A  case  of  great  importance,  in  this  connec- 
tion, is  Duson  V.  Dupre,  82  La.  Ann.  896.  That 
was  a  petitory  action  in  a  district  court,  by  the 
curator  of  tie  succession  of  one  Louis  Blanc 
and  the  attorney  for  the  absent  heirs  of  the 
same  succession,  to  recover  a  tract  of  land 
which  they  alleged  was  the  prcperty  of  that 
succession.  The  defense  was,  that  Uie  plain- 
tiffs were  incapacitated  to  sue,  because  their 
appointment  by  the  Parish  Ck)urt  of  St.  Landry 
was  an  absolute  nullity,  for  the  followins' 
reasons:  I%rsi,  That  Louis  Blanc  having  died 
in  the  Parish  of  Orleans,  Where  he  resided,  the 
Probate  Court  of  St.  Landry  had  no  Jurisdic- 
tion over  his  succession.  Second.  That  Louis 
Blanc  having  left  heirs  residing  in  the  State,  the 
probate  court  could  not  treat  and  administer  his 
succession  as  a  vacant  estate.  The  case  was 
tried  on  those  exceptions,  and  the  district  court 
held  them  sufficient,  and  thereupon  dismissed 
the  action.  Upon  appeal  the  supreme  court 
reversed  that  Judgment,  and  helcf:  *'In  our 
opinion  the  district  Judge  erred  in  allowing  this 
collateral  attack  on  the  Judgment  of  the  probate 
court  .  .  .  Tlie  late  Parish  Ck)urt  of  St. 
Landry  had  probate  Jurisdiction,  and  was  ex- 
clusively competent  to  grant  and  issue  letters 
of  administration  in  all  successions  properly 
opened  in  that  court.  Defendants  contend  that 
this  succession  was  not  properly  opened  in  that 
court,  for  the  reasons  urged  in  their  exceptions. 
This  denial  presents  a  q^uestion  of  fact:  that  the 
deceased  was  not  a  resident  of  this  parish,  and 
that  having  left  heirs  who  were  residents  of  this 
State,  his  succession  was  not  vacant  so  as  to 
necessitate  or  Justify  the  appointment  of  a  cu- 
rator. .  .  .  These  questions  can  be  looked  into 
and  adjudicated  upon  only  in  a  direct  action 
before  the  same  court,  or  before  the  tribunal 
DOW  yested  with  original  probate  Jurisdiction 
io  the  Parish  of  St.  Landry.  No  principle  of 
our  Jurisprudence  is  more  firmly  established 
than  the  f ollowinir:  'Letters  of  admin  istration 
make  full  proof  of  the  party's  capacity  until 
thev  be  revoked.  They  must  have  their  effect, 
and  the  regularity  of  the  proceedings  on  which 
the^  issuea  cannot  be  examined  collaterally.' 
This  rule  was  laid  down  in  the  early  days  of 
our  Jurisprudence,  and  has  been  sanctioned, 
confirmed  and  consecrated  by  an  unbroken 
line  of  decisions  of  this  court  down  to  the 
present  day/'— citings  long  list  of  authorities. 

The  cases  cited  by  counsel  for  appellants, 
instead  of  militating  against  the  doctrine  of  the 
cases  above  referrS  to,  are  in  reality  in  har- 
mony with  them.  Many  of  them  were  cases  in 
which  the  judgment  of  the  probate  court  was 
attacked  directly  by  appeal  or  by  an  action  of 
nullity,  and  not  collaterally;  while  others  were 
legal  actions  of  revendication  to  try  a  title  held 
under  a  will  alleged  to  be  invalid,  which,  under  | 
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the   Code,   are  expressly  authorized   to  he 
brought  in  the  district  court 

Having  reached  the  conclusion  that  a  iudg-  [41 
ment  of  a  parish  court  of  Louisiana,  renderra 
within  the  sphere  of  its  Jurisdiction,  is  binding 
upon  the  court«  of  the  several  States  and  of  the 
United  States,  the  next  question  for  our  con- 
sideration relates  to  Uie  averments  of  fraud  in 
connection  with  the  succession  sale.  These 
averments,  divested  of  the  usual  epithets  of 
fraud  in  such  cases,  and  considered  apart  from 
the  allegations  of  a  lack  of  luriadiction  in  the 
court,  and  of  Jurisdictional  defects  in  the  sub- 
sequent proceedings,  are  meagre  and  indefinite 
as  to  any  particular  acts  of  fraud  upon  the  court 
or  upon  the  appellants.  They  do  not  state  any 
falsehood,  imposition  or  undue  influence  upon 
the  court  or  any  of  its  officers.  They  are  to  the 
effect,  when  sifted,  that  a  large  number  of 
persons,  including  the  United  States  surveyor- 

Smeral  for  Louisiana  and  his  brother,  Addison 
.  Foster,  the  purchaser  of  this  claim,  in  1872, 
had  entered  into  agreements  to  purchase  a  great 
number  of  confirmed  private  land  claims  in 
Louisiana,  at  succession  sales,  and  then  have 
them  satisfied  by  certificates  of  location  under 
the  Act  of  1858;  and  that  this  sale  was  a  con- 
sum  mation  of  a  part  of  this  agreement.  It  may 
be  proper  here  to  observe  that  the  instrument 
attached  to  the  bill  as  an  exhibit,  and  referred 
to  as  reciting  one  of  these  alleged  agreements, 
says  nothing  whatever  in  relation  to  adminis- 
tration of  vacant  successions,  or  sales  there- 
under, as  set  forth  in  the  bill,  and  to  that  extoit 
negatives  its  averments.  Nor  do  they  mention 
any  fact  connected  with  such  alleged  wee- 
ment  which  in  any  way  affected  the  Juoidsl 
proceedings  that  were  taken  in  this  adminis- 
tration or  tended  to  influence  the  sale  there- 
under. 

But  waiving  everything  as  to  the  sufficiency 
of  the  allegations  of  fraud,  the  question  arises. 
Do  they  furnish  any  groimds  for  the  annulment 
by  a  court  of  equity  of  the  probate  proceed- 
ings under  consideration,  for  the  purpose  of 
charging  the  defendant  as  a  trustee  for  the 
benefit  of  complainants?  We  think  not,  and 
in  this  view  we  are  sustained  by  a  number  of 
decisions  of  this  court,  to  some  of  which  we 
now  refer.  Christmas  v.  RusseU,  72  U.  S.  5 
Wall.  290  [18:  475],  was  an  action  of  debt 
brought  in  tne  United  States  Circuit  Court  for 
the  Southern  District  of  Mississippi,  on  a  judg- 
ment obtained  against  the  defendant  in  Ken- 
tucky. The  defendant  pleaded  that  the  Jodg-  V^ 
ment  had  been  obtained  by  the  fraud  of  the 
plaintiff.  A  demurrer  to  the  plea  having  been 
sustained  by  Uiat  court,  the  case  was  brought 
here  and  the  Judgment  below  affirmed,  upon 
Uie  ground  that  mud  could  not  be  pleaded  to 
an  action  in  one  State  upon  a  Judgment  ob- 
tained in  another. 

In  Maxwell  v.  Steteart,  80  U.  8.  22  Wafi. 
77,  81  [22:564,566],  the  very  same  question  was 
presented  to  this  court,  in  a  similar  case,  upon 
the  same  plea,  and  this  principle  was  reaffirmed. 

In  Eanley  v.  Donoghue,  116  U.  S.  1.  4  [29: 
685,  587],  the  court  said,  Mr.  Justice  Qray  de- 
livering the  opinion :  "Judgments  recovered  in 
one  State  in  the  Union,  when  proved  in  the 
courts  of  another,  differ  from  judgments  re- 
covered in  a  foreign  country  in  no  other  respect 
than  that  of  not  being  re-examinable  upon  the 
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tnerlta,  nor  hnpeachtble  foi  fraud  in  obtaining 

tbem,  if  rcp  '  Trd  t^  b  court  bavtDg  Juriadlctioo 

of  ibe  cBusv  uud  of  the  parties, "—^llng  Budt- 

ner    v.   FinUy,  27  U.   8    3  Pet.  592l;7;531]j 

M'ElmoyUy.  CWl*n,  88  U.  S.  18  Pet.  812,  SS* 

[10:177.  1831;  ffArey  r.  Ettdium,  62  U.  H.  11 

How.  leo,  176  [1S:648,  658];  Chrulmait.  But-    Saamp-land  grant  to  Oalifamia—Aet  of  JtUa 

mU,  73  n.  8.  B  Wall  280,  BOB  [18:475.  *80];      «,  isee-eonttrvction-eerlijhation  to  Stat, 

Thomjaon  t.  Whitman,  BO  U.  3.  IB  WalL  457      — mrwy  and  vlat—jiidieial  notia—land  niA- 

[2I:8U7].  jtet  to  tneriloai — meanina  of  term* — quotum 

The  case  of  BrodenekT*  WiU.  88  U.  8.  81  w-  faet—d^einom  of  Land  Departmmt— 
Wall.  603  m:511B],  upon  tbla  point  U  abw-  count]/  tuneyt—taU  dteiiiona. 
lutel;  conclusive  against  the  sppellanti.  Tbat 
wsa  B  bill  in  equity  brougbt  bj  tbe  alleged 
beiro  at-law  of  Broderick  to  set  aside  and  annul 
the  probate  of  bis  will  Id  Ibe  probaie  court  of 
CaliiornlH,  atid  to  recover  the  propertj  Iielong- 
ing  to  bis  esi&ie,  or  to  have  the  purcbasen  at 
the  executor's  sale  tbereof,  aod  those  dertving 
title  from  tbem,  charged  aa  trustees  for  tbe 
benefit  of  complsinanta.  Tbe  hill  alleged  tbat 
tbe  Hill  was  forged;  tbat  the  grant  of  letters 
tesiamentary  and  Ibe  orders  for  the  sale  of  the 
property  were  obtained  by  fraud,  all  of  which 
proceedings,  aa  well  as  Ibe  death  of  tbe  deced- 
ent, were  unknown  to  the  complalnacts  autU 
wlibin  three  years  before  the  flllng  of  the  bill. 
A  demurrer  to  tbe  bill  was  overruled  and  the 
case  was  appealed  to  Ibis  court.  It  was  held, 
Mr.  Jwtfi'ee  Bradley  delivering  Uie  opinion,  tbat 
•  court  of  equity  will  not  entertain  jurisdiction 
to  set  adde  Ibe  probate  of  a  will,  on  the  ground 
of  fraud,  mistake  or  forgery,  tbls  being  wltbin 
the  exclusive  lurisdictlon  en  the  protiate  court; 
and  that  it  will  not  give  relief  by  charging  the 
pnrcbaaert  at  the  executor's  sale,  onder  the 
ortlers  of  the  probate  court,  and  those  deriving 
title  from  them,  as  Inislees.  Id  favor  of  a  third 
person,  alleged  to  t>e  defrauded  by  the  forged 
or  fraudulent  will,  where  the  court  of  protale 
could  afford  relief,  in  whole  or  in  part. 

With  tbe  dngle  exception  that  tbat  case  wai 
brougbt  Co  set  aside  tbe  probate  of  a  will  and 
tbii  was  brought  to  set  aalde  the  granting  of 
letters  of  administration  upon  a  successiuD,  (he 
two  cases  are  as  much  alike  as  two  pbologmpbs 
of  tbe  same  person,  the  lineameots  of  the  al- 
leged fraud  being  more  dlstincllv  brooghl  out 
Id  the  bill  in  the  case  of  BrhderieKt  Witt 
than  in  tbe  bill  Id  this  case.  Both  were  bills  In 
equity,  brought  by  tbe  alleged  beirs-at-law  of 
K  decedent,  to  iset  aside  and  annul  a  decree  of 
m  court  of  probate,  and  all  the  subsequent  pro- 
ceedings, includinfc  tbe  order  of  sale  and  the 
saleliaelf.  Both  aJle^  frauds  in  iheprocure- 
1  of  tbe  respective  decrees,    and  knowl- 


wlthtn  the  meenlng  of  the  Act  of  July  X8,  ISn, 
was,  under  tbe  Drat  olauae  of  veotlon  t,  oonflnaed 
to  the  State,  without  au;  certlfloaldon  tbereot  b; 
the  oommlnloMr  of  tlte  Qeneral  Idnd  OlBoe, 
after  one  jear  from  the  date  of  the  Aot.  Tbe 
State  liad  other  methoda  of  IdenUltcatlon  provid^ 
ed  br  the  BBOond  and  foDTth  olaus 
and  If  tbe  lands  were  awamp  oodM  not  tall  (c 


1  Mo  lands  ahoold  be  o 
witliln  tbe  tanna  "swamp"  and  "overflowed"  In 
the  flnt  clauaeot  lec  4  of  the  Hwamp  ImhA  Aot  bj 
mere  ImpUoatlon,  drnply  beoauie  the;  are  de- 
scribed In  other  terma,  wblob.  In  some  InsleDcee, 
might  be  equivalent  to  the  temN  preeorlbed  br 
the  Act 

Bi   nie  oonetraetloa  tlven  toa  ctatuta  by  those 
oharoedwlth  the  eieontloii  of  It  la  entlUed  lo 


struct!  ve  knowledge  in  this  case.     Both  showed 

■  long  period  of  delay,— nine  jeara  In  the  Bro* 
eritk  due,  aod  eighteen  in  this  case.— and  both 
•et  up  ignorance  of  the  facts  as  the  excuse  for 
laches;  and  in  both  cases,  according  lo  the 
avermenls  of  tbe  bill  In  each,  tbe  probate  court 
bad  adet^iste  power  to  afford  relief.     See  also 


E^i*  V.  Dan 


S  U.  8 


We 


think  tbe  decUioD  In  tbat  case  Is  applicable 
the  whole  of  this  case  upon  tbe  question  of 
fraud,  and  thus  obviates  Ihenecessitv  of  advert- 
tng  any  further  to  tbe  question  of  tbe  esiab- 
lishmenl  of  a  trust,  as  against  tbe  defendant,  in 
fkTor  of  tbe  complainauta. 

Dtoret  ajfirmtd, 
188  U. & 


t.  Tbe  ooDstmctlon  by  the  Interior  TKipuimeiit 
of  tbe  tab  section  of  tbe  Aot  Ot  ISSt,  tbat  land  re. 
turned  by  tbe  surveyor-aenend  aa  Bub)eot  "to 
periodical  overflow."  and  not  a>  "ewamp  and 
overflowed,"  Is  not  suhjeat  to  oerttfloatlon  to  the 
Stale  by  virtue  of  the  return  of  the  surveroi- 
j^nera],  la  the  proper  one. 

B.  It  Is  by  leteranoe  to  tbe  plat,  tosetber  wlUi  tb* 
field  and  deeer^tlon  notea  of  tbe  survey,  that  It 
latobedetermliiedwbetheTOTnot  tbe  land  will 
Inure  to  tbe  State,  and  be  oonSrmed,  by  virtue  of 
the  llrM  danse  of  secdon  *  of  tbe  Aot  of  1ML 

L  Tbla  oourt  may  take  Judicial  noUoe  of  olBolal 
statementa  made  br  the  bead  of  one  of  tbe 
brancbea  of  tbe  eieoutlve  department,  wblob 
relate  to  the  publlo  reoordi  under  bts  oootroL 
The  Land  Department  bas  not  ooneldered  land* 
"lubjeot  to  periodical  overflow"  to  be  "swamp 
and  overflowed"  lands. 

r.  Lands  "subject  to  overflow."  or  "sebjeot  i» 
overflow  from  ilouib,"  or  "lubjeot  to  periodical 
overflow,"  are  not  neoeasarily  suoh  as  oome  with- 
in the  descriptive  terms  of  tboee  iDutinjr  to  th* 
State  uodar  the  swamp-Und  grant. 

I.  The  term  "overflowed,"asaMd  In  the  Swamp- 
Land  Aot,  has  reference  to  those  lands  wbltdi  are 
overflowed  aod  will  remain  sowlthout  reclama- 
Uon  or  drainage;  while  "subjeot  to  periodloal 
overflow"  baa  referenoe  to  a  oondltlou  wbkik 
NOTL— 7%at  TJviUd  suit*  eourti  tote   Judicial 

notice  n/  tfu  latri  of  Vie  Stata,  and  of  lam  prcdouv 

Fy  prmotltrv  <n  acquirtd  eountrfei.  see  note  to  Ho- 

Nle!  V.  Holbrook,  KilOM. 
^i  fo  pre-«nipl  ton  riffhts,  see  not*  to  United  State* 

V.  FlOwerald.  10:766. 
TTiotpotenu  /or  land  moir  be  nt  oiUt  /or  tnaUt, 

>ee  note  to  Miller  v.  Kerr.  6:381. 


for  landi;  Itt 


0  coiMrutd,— 


le  note  to  Watia  *.  Lmd- 
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may  or  may  not  exist,  and  which  when  it  does 
exist  Is  of  a  temporary  character. 

A.  The  question  of  whether  or  not  lands  returned 
as  ''subject  to  periodical  overflow"  are  within  the 
descriptive  terms  of  those  granted  by  the  Swamp- 
Land  Act— that  Is,  whether  they  are  ^*swamp  or 
overflowed**— is  a  question  of  fact  properly  de- 
terminabJe  by  the  Land  Department 

10.  The  decisions  of  the  Land  Department  upon 
matters  of  fact  within  its  Jurisdiction  are,  in  the 
absence  of  fraud  or  imposition,  conclusive  and 
binding  on  the  courts  of  the  country;  its  decision 
as  to  the  actual  physical  character  of  certain 
lands  is  not  subject  to  review  by  the  courts. 

U.  Surveys  and  plats  made  by  a  county  surveyor 
on  application  of  a  person  to  purchase  a  tract  of 
land  are  not  the  segregation  surveys  referred  to 
in  the  second  clause  of  the  fourth  section  of  the 
Act  of  July  28, 1866. 

12.  It  seems  that  the  question,  whether  or  not  a 
survey  made  by  an  officer  of  the  State  is  a  segre- 
gation survey  of  swamp  and  overflowed  lands  as 
defined  by  Act  of  the  State  Legislature,  is  one  on 
which  this  court  will  follow  the  decision  of  the 
state  court,  it  being  a  construction  of  a  state 
statute. 

[No.  528.] 
8ubmittddJan.  9, 1891.  Beaded  March  t,  1891. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  ludgment  of 
that  court  afflrminz  a  Judgment  of  one  of  the 
state  courts  of  Califomia  in  favor  of  defendant 
in  an  action  of  ejectment  to  recover  the  posses- 
sion of  160  acres  of  land  in  San  Joaquin  County 
in  that  State.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me»9r$.  A.  T.  Britton  and  A.  B.  Browne* 
for  plaintiff  In  error: 

Lands  which  by  reason  of  swamp  or  over- 
flow become  unfit  for  cultivation  are  within  Uie 
purview  of  the  grant  of  1850. 

MerriU  v.  Tobin,  80  Fed.  Rep.  788;  Keeran 
▼.  Qriffith.Zl  Cal.  461;  ThampeonY.  Thornton, 
50  Cal.  142. 

The  granted  lands  are  such  as  are  made  "un- 
fit for  cultivation"  because  of  their  being 
swamp  or  swampy,  or  subject  to  such  periodi- 
cal overflows  as  to  injure  or  destroy  the  crops 
unless  protected  by  dams  and  levees. 

KeUer  v.  Bnckey,  78  111.  188;  MerriU  y.  Shea, 
80  Fed.  Rep.  748;  Bnchari  v.  Fei^,  78  U.  S. 
6  Wall.  160  (18:849). 

It  will  be  presumed  that  the  state  officers 
acted  in  strict  accordance  with  the  law. 

Bank  of  United  8tate$  v.  Dandrtdge,  25  U. 
8.  12  Wheat.  70  (6:564);  Qonzatet  v.  Roes,  120 
U.  S.  606  (80:801). 

No  obligation  or  duty,  statutory  or  other- 
wise, demanded  of  the  State  any  action  what- 
«ver. 

Byan  ▼.  Carter,  98  U.  8.  78, 82  (28:807, 809); 
Qlaigow  ▼.  Hortie,  66  U.  S.  1  Black,  595-602 
(17:  110,  114);  MiUer  v.  ToHn,  16  Or.  540; 
Johneon  v.  BaUou,  28  Mich.  379. 

The  State  takes  the  benefit  of  the  Statute 
without  certification. 

Stockton  ▼.  WUliami,  1  DougL  (Mich.)  546. 

The  court  erred  in  its  conclusion  of  law 
against  title  in  the  plaintiff,  through  the  State. 

U.  S.  Rev.  Stat,  g^  2258,  2271;  Hedleif  v. 
Leonard,  85  Mich.  72;  People  ▼.  State  Land 
^Ree  Comre.  28  Mich.  270;  Loonev  ▼.  Baglev 
<Tez.)  Dec  2,  1887;  Winear  ▼.  (fOonnor,  69 
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Tex.  571;  DoolanY,  Carr,  125  H.  S.  618  (31: 
844). 

The  right  of  the  State  is  prior  in  time,  and 
is  not  lost  or  forfeited  by  the  delay  of  the 
federal  ofScers,  without  fault  on  her  part. 

Me  Creery  v.  Baskell,  119  U.  8.  827  (30:408); 
Oroicley  v.  Oregon,  7  Copp^s  Pub.  Land  Laws, 
26'^artin  v.  Marks,  97  U.  S.  845  (24:940). 

When  there  is  no  power  or  authority  vested 
by  law  in  officers  or  a^nts,  no  void  act  of 
theirs  can  be  cured  by  aid  of  the  doctrine  of 
estoppel. 

2  Herman,  Estoppel,  1865;  ZoUman  v.  San 
Francisco,  20  Cal.  96;  Martin  ▼.  ZeUerback, 
88  Cal.  800. 

Meeare,  James  K.  Redln^on  and  Wm. 
J.  Johnstony  for  defendant  in  error: 

An  action  of  ejectment  can  be  maintained 
by  showing  that  the  land  is  of  the  character 
contemplated  by  the  grant,  and  for  this  pur- 
pose parol  testimony  as  to  the  fact  is  admis- 
sible. 

WHght  v.  Roeeberry,  121 U.  8.  488  (30:1039); 
Irwin  V.  San  Francisco  Sav,  Union,  186  U.  S. 
578  (84:540). 

The  Land  Department  is  a  tribunal  of  i 
quasi  Judicial  character.  Its  decisions  ire 
Judgments  of  a  court  of  competent  Jurisdic- 
tion, and  conclude  all  parties  and  prioriea 

Johnson  v.  Tawdey,  80  U.  8.  18  Wall  72  (20: 
485);  Warren  v.  Van  Brunt,  86  U.  8.  19  Waa 
646  (22:219);  Sheptfy  v.  Cowan,  91  U.  S.  8» 
(23:424);  Moore  v.  Bobbins,  96  U.  8. 580  (24:848); 
Marques  ▼.  Frisbie,  101  U.  8.  478  (25:800); 
Vance  ▼.  Burbank,  Id.  514  (929);  Quinbg  v. 
Conlan,  104  U.  8.  420  (26:800);  St.  Louis  SmdL 
d  Btf.  Co.  V.  Kemp,  Id.  686  J[875);  Steel  v.  8L 
Louis  Smelt,  dk  Bef,  Co.  106  U .  S.  447  (27:226); 
Baldwin  v.  Starks,  107  U.  8.  468  (27:526);  Let 
▼.  Johnson,  116  U.  S.  48  (29:570). 

Lands  not  designated  as  swamp  and  over- 
flowed did  not  inure  to  the  State  under  the 
grant  of  1850  or  the  Statute  of  1866. 

Wallace  ▼.  California,  5  Copp's  Pub.  Land 
Laws,  22;  California  ▼.  United  States,  8  Land 
Dec.  521,  4  Land  Dec.  871 ;  Calffbmia  v. 
Fleming,  5  Land  Dec.  87. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court : 

This  was  an  action  of  ejectment  in  one  of 
the  state  courts  of  California,  to  recover  the 
possession  of  a  tract  of  one  hundred  and  sixty 
acres  of  land  in  San  Joaquin  County  in  that 
State,  particularly  described  as  Uie  northweit 

?uarter  of  section  28,  township  8  north,  nngs 
east.  Mount  Diablo  base  and  meridian. 

The  plaintiff  below,  who  is  also  the  plaia-  [II 
tiff  in  error,  set  up  a  title  derived  from  the 
State,  claiming  that  the  land  was  a  part  of 
its  swamp- land  grant,  under  the  Act  of  Sep- 
tember 2o,  1850,  as  confirmed  by  the  Act  of 
July  23,  1866.  The  defendant  fifed  a  general 
denial,  and  claimed  title  in  himself,  under 
the  Pi«-emption  Laws  of  the  United  States; 
and  in  a  supplemental  answer  alleged  that, 
since  the  conunencement  of  the  action,  to 
wit,  on  the  1st  day  of  June,  1882,  be  had  re- 
ceived a  patent  to  the  land  from  the  United 
States. 

A  Jury  having  been  waived,  the  case  wia 
tried  by  the  court,  which  made  a  special  find- 
ing of  facta,  and  rendered  Judgment  in  favor 
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of  the  defendant.  That  judgment  having 
been  affirmed  by  the  Supreme  Court  of  the 
State  (71  Cal.  60),  this  writ  of  error  was 
«ued  out. 

The  material  facts  of  the  case,  as  found  by 
the  trial  court,  are  substantially  as  follows: 
The  United  States  subdi visional  survey  of 
the  township  in  which  the  land  in  dispute  is 
situated  was  made  bv  Deputy  United  States 
Surveyor  John  Wallace,  in  the  year  1865, 
and  the  survey,  with  the  field-notes  and  plat 
thereof,  was  duly  approved  and  the  approval 
•certified  by  the  United  States  surveyor-gen- 
eral for  California  on  the  2dd  of  August  of 
that  vear.  The  official  plat  of  the  survey 
was  £led  in  the  United  States  land  office  at 
Stockton  (that  bein^  the  land  district  in 
which  the  land  was  situated)  on  the  18th  of 
October,  1865,  and  a  certified  copy  of  the 
field  and  descriptive  notes  of  the  survey  was 
tiled  in  that  land  office  on  or  about  June  17, 
1881. 

A  considerable  part  of  the  plat,  including 
section  23,  was  colored  blue,  to  distinguish 
it  from  the  other  portions  of  it,  and  thereon 
was  written  **  Land  subject  to  periodical  over- 
flow." The  field-not4J8  of  the  survey  state 
that  in  running  the  east  line  of  this  section 
the  surveyor  crossed  three  sloughs  having  a 
westerly  course,  one  80,  one  50  and  the  other 
80  links  wide ;  and  that  in  running  the  west 
line  two  sloughs,  each  50  links  wide  and 
having  the  same  general  course,  were  crossed. 
And  tne  descriptive  notes  made  mention  that 
the  section  was  first-rate,  level  land,  subject 
in  some  places  to  "overflow  from  sloucrh." 
These  designations  represented  that  the  land 
5]  colored  blue  was  subject  to  inundation  by 
the  overflow  of  the  Calaveras  River  and  its 
brandies,  and  was  thus  rendered  incapable 
of  being  cultivated  for  the  raising  of  crops, 
except  by  means  of  banks  and  levees  which 
had  been  erected  to  prevent  the  overflow  of 
the  water  during  the  winter  and  spring 
months. 

In  April,  1865,  H.  T.  Hartwell  made  an 
application,  under  the  laws  of  California, 
to  purchase  the  tract  in  dispute  from  the 
State,  as  swamp  and  overflowed  inuring  to  it 
under  the  swamp- land  grant,  and  on  the  28th 
of  that  month  the  county  surveyor  of  San 
Joaquin  County  made  a  survey,  and  recorded 
M  plat  and  field-notes  thereof,  in  accordance 
with  the  law  of  the  State  and  the  instructions 
of  the  state  surveyor-general,  which  plat  and 
field- notes  showed  the  survey  of  the  county 
surveyor  to  be  in  accordance  with  the  United 
States  survey  of  the  township,  and  the  land 
to  be  swamp  and  overflowed.  This  plat  and 
the  field-notes  accompanying  it  were  filed 
with  the  state  surveyor-general  on  the  22d 
•day  of  October,  1865.  and  were  duly  approved 
by  him  on  the  23d  of  November  following. 

It  does  not  appear  that  any  further  action 
'was  taken  on  this  application.  In  April, 
1869,  Hartwell  mad?  another  application  to 
purchase  the  tract  from  the  State,  under  the 
Act  of  the  California  Legislature,  approved 
March  28,  1868.  A  survey  thereof  was  ac- 
•cordingly  made  by  the  county  surveyor, 
which  made  the  same  showing  as  the  former 
one,  and,  together  with  the  field-notes 
thereof,  was  filed   with   the  state  surveyor- 
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I  general  on  the  4th  of  May,  1869,  and  approved 
!  by  him  November  12,  1869.     On  the  19th  of 
April,  1870,  the  State  of  California  issued 
[and  delivered  to  Hartwell   a  certificate  of 
I  purchase  of  the  land  in  suit,  founded  on  the 
!  last  application  and  survey,  which  certificate 
set  forth  that  Hartwell  liad  made  part  pay- 
ment of  the  purchase  price  and  was  the  pur- 
chaser of  the  land,  and  that,  on  making  full 
payment  and  surrendering  the  certificate,  he 
should  receive  a  patent  of  the  State  for  the 
same.     On  the  1st  of  April,  1871,  Hartwell 
sold  this  certificate  to  the  plaintiff,  to  whom 
a  patent  of  the  State  was  issued  on  the  2l8t 
of  July,  1876,  in  accordance  with  the  provis- 
ions of  the    laws  of  the   State   relating   to 
swamp  and  overflowed  lands. 

Prior  to  this,  however,  January  10,  1866,  [676 
Hartwell  filed  a  pre-emption  declaratory 
statement  for  the  land,  alleging  settlement 
thereon  September  20,  1862,  which  was  form- 
ally relinquished  October  29,  1878,  and  can- 
celed December  8  of  that  year.  No  other 
claim  was  ever  made  to  the  land,  under  any 
of  the  laws  of  the  United  States  relating  to  the 
disposition  of  the  public  lands,  until  the  24th 
of  July,  1876,  when  the  defendant,  Wallace, 
presented  a  pre-emption  declaratory  state- 
ment therefor  to  the  register  of  the  land  ofl^ce 
at  Stockton,  alleging  settlement  on  the  25th 
of  April  preceding,  which  that  officer  refused 
to  file,  indorsing  thereon,  as  his  reason  for 
such  refusal,  that  the  land  had  been  returned 
as  subject  to  periodical  overflow.  Wallace 
appealed  to  the  commissioner  of  the  General 
Land  Office,  and  on  the  5th  of  September,  1876^ 
that  officer  wrote  the  register  and  receiver  oi 
the  Stockton  land  office,  sayine  that  the  land 
in  question  was  claimed  by  the  State  under 
the  first  section  of  the  Act  of  July  28,  1866, 
as  having  been  sold,  in  good  faith,  as  swamp 
land,  prior  to  that  date,  and  directing  those 
officers  to  give  notice  to  the  state  authorities, 
to  Wallace  and  to  all  other  parties  in  in- 
terest, and  hold  an  investigation  to  determine 
the  said  claim  of  the  State.  That  investiga- 
tion having  been  held,  the  local  land  officers, 
on  the  8th  of  February,  1877,  decided  that 
the  State  had  no  valid  claim  to  the  land 
under  the  first  section  of  the  Act  of  July  28, 
1866.  The  commissioner  of  the  General 
Land  Office  affirmed  that  decision  on  the  19th 
of  May,  1877,  and  further  adjudged  that  the 
State  was  not  entitled  to  show  the  character 
of  the  land  as  swamp  and  overflowed,  under 
the  4th  clause  of  the  4th  section  of  that  Act. 
The  State  appealed  to  the  Secretory  of  the  ^ 
Interior,  who,  on  the  28th  of  December,  1877, 
overruled  the  commissioner  in  that  behalf, 
and  directed  a  hearing  to  be  given  to  the 
State  on  the  question  of  the  character  of  the 
land,  by  virtue  of  the  4th  clause  of  the  4th 
section  of  the  Act. 

Pursuant  to  the  decision  of  the  Secretary 
of  the  Interior,  after  notice  to  all  parties  in 
interest,  the  United  States  surveyor -general 
held  an  investigation  as  to  the  character  of 
the  land,  and  decided  that  the  land  was  not 
in  fact  swamp  and  overflowed  on  the  28th  of 
September,  1850,  the  date  of  the  General  [QJi 
Swamp-Land  Act.  The  decision  of  the  sur- 
veyor-general wns  affirmed  by  the  Secretary 
of  the  Interior  on  the  25th  of  February,  1881, 
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who  also  adjudged  that  tbe  land  was  subject  equivalent  to,  the  description  of  landE  ianc- 

to  disposAl   under   tbe    Pre-emption  Laws,  Ing  to  the  8Ute  under  those  Acta;  and  tint 

and  that  Wallace  should  be  allowed  to  per-  tbe  Btate  did  not  acquire  anr  title  under  tte 

feet  bis  pre-emption  claim  thereto.     Wallace  second  clause  of  tbe  section  for  the  folloiriBg 

aftCTwaids  complied  with  tbe  provisions  of  reasons:    "  Weareof  opinion  that  thesumn 

tbe  Pre-emption  Law,  aud  in  June.  18H2,  re-  nod  plats  made,  as  in  tbis  cose,  under  tM 

ceived  a  patent  to  the  land  from  tbe  United  Acts  of  18S3  and  1868,  on  the  application  of 

States.  a  party  desiring  to  purchase  the  tract  sou^ 

After  tbis  patent  was  issued,  tbe  Stril«  of  to  be  puicbased,  are  not  the  segregation  ma|a 
California  applied  to  the  Interior  Department  and  surveys  referred  to  in  tbe  Act  of  Coo- 
to  hnve  the  land  certified  over  to  her,  by  eresa  of  Jul;  23.  186S,  and  the  section  of  thr 
virtue  of  the  provisions  of  the  first  and  sec-  Ilevised  Statutes  above  referred  to.  Orantiif 
ond  clauses  of  tbe  4tb  section  of  tbe  Act  of  the  survey  and  plat  made  on  tbe  applicatica 
July  23,  18G6,  and  the  Qrst  and  second  clauses  of  Hartwell  to  purchase  a  specific  tract  gf 
of  section  2498,  together  witli  section  3479.  land  (the  northwest  quarter  id  cootioveny) 
of  the  Revised  Btatutes.  Tbis  application  was  a  segregation  map  and  survey,  such  m 
was  denied  by  tbe  commissioner  of  the  Qen-  is  embraced  within  the  above-quoted  claut 
oral  Land  Omc«,  April  2(J,  1883,  upon  Ilic  from  the  Act  of  18B6,  it  doea  not  appear  thtt 
ground  that  a  patent  having  been  issued  to  llie  commissioner  gave  any  direction  to  tbs 
Wallace  for  the  tract,  the  Department  bad  United  States  survey  or- general  for  tbis  8t*le, 
no  further  Jurisdiction  over  the  matter,  as  required  by  the  Act,  or  that  if  such  onkr 
That  decision  was  afflmied  by  the  Secretary  was  given  it  was  complied  with,  or  thatuj 
of  tbe  Interior,  March  8,  13S4,  upon  tbe  same  townabip  plat  was  mode  under  this  order,  or, 
ground.  if  made,  that  it  was  approved  at  tbe  Genienl 

There  is  no  record  in  the  United  States  Land  Office." 
Land  Dci>artment  allowing  a  selection  of  tbis      It  is  to  these  two  rulings  that  error  isM- 

land  by  the  State,  as  swamp  and  overBowcd  signed  aod  argument  is  principally  directed, 

land,  or  any  certification  tliereof  to  tbe  State  The  first  question  presented  for  our  consida- 

by  tbe  United  States,  except  in  so  far  as  tbe  ation,  therefore,  is  tbis  :     Was  tbis  land  rep- 

forcgoing  proceedings  show  a  selection.  resented  upon  the  approved  township  plti. 

The  plaintiff  insisted   in   tlie  court  below  or  did   the   approved  township  survey  uri  1^ 

that  the  laud  passed  to  the  State  of  California,  plat,  including  tbe  field  and  descriptive  noM 

as  swamp  and  overfiowed  land,  either  under  of    the  survey,  represent   it   as   swamp  sod 

tbe  first  clause  of   section  i  of   tbe  Act  of  overfiowed  laod,  within  tbe  meaning  of  lbs 

July   23.  1868   (U  Stat.  218),  or  under  the  Act  of   July  28,  1866?    If    it  was  so  ^ept^ 

second  clause  of  the  same  section,  both  of  sented,  then,  under-tbe  first  clause  of  tdd 

which  clauses  are  substantially  embodied  in  section   4,    it   was   confirmed   to   the  Stste. 

section   2483  of   the   Revised   Statutes ;    and  without  any  certification  thereof  by  the  am- 

tliat.  therefore,  by  virtue  of  his  patent  from  missioner  of  tbe  Oeneral  Land  Office,  after 

tbe  State,  be  bad  acquired  whatever  right  the  one  year  from  tbe  date  of  the  Act.     Hr^( 

Btate  possessed  under  either  or  both  of  Hiose  v.  Rimlxrry,  121  U.  B.  488  [80  :  1039]  ;  TviU 

clauses  of  tbe   Statute.      They  provide  as  v.  WUltoit,  188  11.  B.  184_r84;  8871. 
follows:  As  held  in  Tuhbt  v.    IfiiAoi(.  *upr«.  Ihii 

"Ti  „,  I..  .11  .....  wk.»  t...».h(»  -. section  of  the  Statute  established  rules  £» 

-That  In  all  ca«»  where  township  surveys  ^  ^^^  j„^  ^^^  identification  of  swamp  uA 

^7,l^u^\Tit^K^,Iti^,»\^^t,''''^V  overflowed  lands  in  California  whicb  super- 

authority  of  the  Lnitea  States,  and  tbe  plats      j  j  _ii : i ^  .i._j    i__  it.., 

tbmot  Spprored,  It  ih.!!  be  th.  duly  of  the  '»'«'  "'  W"""  "  »  °!  """"lli?' 5? 

comniluloSer  ot  the  Oeneral  L.nd  Sfflce  to  l^T^'    l^f^^lZt^^^^^.S: 

certify  o»er  to  the  State  ol  Clltornl..  a.  '"''«'  S',  .^^^1 ,  Si   .  fl  ?h      "'^  ,7?. 

157B1  ■«?"?  ••  •»*  "P»o  ""ch  approved  pl.»,  ,„hin  her  linlt..    W  method  pioridedl. 

"  wlthli;  0^11.°  timEltura  S  ap  "»  »"'  "■™  "■■  '"'  »'"  »'  »""'  "^ 

'":'ii.'r,r.°."';f.fi'"d'f»t.he  uhM  '^f°  Vir^JtiFiT^i 

lomia  to  examine  the  seeTegatloo  maps  ana  ,i     o.  .    .1.    -'_i....„j  _     j  .1.       _.-t_.;~. 

-Ti "  r,,T°'  rV'"?"?^.""'H'  s  thr.™,  a'i''  ™p'»d""ss^ 

made  by  said  State :  and  where  be  shall  find  , '  T,    .„j   .w  .,.^i.,„„  .f.  i-   -,.j  o>ni— 

,v  „,  .: r_  _..i      _._•        lands;  and  that  evidence  the  Lotted  aoiMi 

-H     ,^  1,     n      H  H  H  s,  ?  ^      >,  n      -  furnished  in  tbe  plat  of   tbe  survey  of  th» 

^^a^f  ap'no'wn^^'  P  a^'^^  :  r^^.!^^o:*"if'^t?e^tl>*^n'rrf'S.V-^^ 

ingly,  and  fo  Sard  to  the  Gen^ra^  I.nd  Office  ^^^''^^^^^ ^'^^^^r^^^^'tT^ 

for  approval.  ^^ip  ^^^  „tumed  as  sWUp  and  overtlo«4 

The  Supreme  Court  of  California  held  that  It  they  were,  that  designation  was  sufficiot 

tbe  State  never  acquired  any  title  to  tbe  tract  and    conclusive    evidence,    under    the    fint 

under  the  first  clause  of   said  section  4,  be-  clause   of   section  4  of  the  Act,  to  estsbliA 

cause  tbe  land  was  not  represented  upon  the  the  title  of    tbe  Btate  to  tbem.     But  as  that 

approved  township  plat  as  swamp  and  over-  imrticular  designation  was  but  one  of  seTcrsl 

flowed,  within  tlic  meaning  of  the  Swamp-  methods  of  identification  prescribed  by  th* 

Land  Acts,  the  designation  "subject  to  peri-  Act,  it  should  not  be  unnecessarily  eiiendcd 

odicul  overSow"  not  tieing  identical  with,  or  beyond  its  plain  and  obvious  import.    Fit 
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if  lands  which,  in  fact,  were  swamp  and 
overflowed,  were  not  so  designated  on  the 
approved  plat  of  the  township,  the  State  was 
not  precluded  from  claiming  them  as  swamp 
and  overflowed,  and  having  them  identified 
by  one  of  the  other  methods  provided  bj  the 
Act.  She  still  had  recourse  to  the  methods 
of  identification  provided  by  the  second  and 
fourth  clauses  of  the  section,  and  if  the  lands 
were  in  fact  swamp  could  not  fail  to  get 

)]  them.  On  the  other  hand,  the  United  States 
were  bound  by  the  action  of  the  surveyor  if 
he  noted  on  his  survey  that  the  lands  were 
swamp  and  overflowed,  and  that  survey  was 
approved.  We  think,  therefore,  that  while 
the  Act  of  July  28,  1866,  may  be  called 
remedial  in  its  character,  yet  the  particular 
clause  of  the  Statute,  operating  as  it  does  in 
the  nature  of  an  estoppel  against  the  grantor, 
and  not  so  against  the  grantee,  should  not 
be  construed  as  embracing  more  than  its  terms 
will  fairly  warrant.  In  other  words,  this 
designation,  operating  as  an  estoppel  against 
the  United  States,  should  have  a  strict  con- 
struction. No  lands  should  be  considered  as 
embraced  within  the  terms  **  swamp  and 
overflowed"  by  mere  implication,  simply 
because  they  may  have  been  described  in 
other  terms  which,  in  some  instances,  might 
be  equivalent  to  the  terms  prescribed  by  the 
Act.  If,  in  any  instance,  terms  claimed  to 
be  equivalent  to  those  prescribed  by  the  first 
clause  of  the  fourth  section  of  the  Act  of 
1866  can  be  shown  by  evidence  to  have  ref- 
erence to  lands  not  contemplated  by  the 
Bwamp-land  grant,  as  inuring  to  the  State 
under  that  grant,  then  such  terms  cannot  be 
considered  as  equivalent  to  the  terms  ** swamp 
tnd  overflowed." 

The  question  before  us  thus  resolves  itself 
into  one  of  the  definition  of  words  or  terms, 
more  than  one  of  the  interpretation  of  a 
statute.  To  arrive  at  a  proper  determination 
of  the  question,  therefore,  it  will  be  useful 
to  refer  to  some  of  the  adjudications  of  the 
Interior  Department  upon  the  subject ;  for, 
the  survey  of  the  public  lands  being  confided 
to  certain  officers  of  that  Department,  the 
meaning  of  the  descriptive  terms  used  by 
those  officers  in  performing  that  duty  is  best 
known  there.  In  one  sense,  the  language  of 
the  survey  is  technical,  and  it  should  there- 
fore be  taken  according  to  the  acceptation 
of  those  most  familiar  with  its  use  and  sig- 
nificance. 

In  WaUace  v.  California,  2  Copp's  Pub. 
Land  Laws  (1882),  1057,  1068,  involving  the 
same  land  here  in  controversy  (the  decision 
referred  to  above  as  having  been  made  bv  the 
Secretary  of  the  Interior  on  the  28th  oi  De- 
cember, 1877) ,  Mr.  Secretary  Schurz  said : 
"  The  first  clause  of  the  said  4th  section  of 
the  ^ct  of  1866  provides  that,  in  cases  where 
the   townships  had  been   surveyed   by   the 

I  United  States,  and  the  plats  approved,  the 
lands  returned  as  swamp  and  overflowed  were 
to  be  certified  to  the  State  without  further 
action ;  hence,  no  hearing  as  to  the  character 
of  the  land  is  necessary.  In  the  case  under 
consideration,  however,  the  township  was 
Burveyed  by  the  United  States  prior  to  July 
28,  1^,  and  the  land  is  returned  bv  the  sur- 
▼evor-general  as  subject  to  'periodical  over- 
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fiow,  *  and  not  as  '  swamp  and  overflowed, '  as 
provided  in  the  Statute ;  hence  it  is  not  sub- 
ject to  certification  to  the  State  by  virtue  of 
the  return  of  the  surveyor -general.  The 
State,  however,  claims  the  land  as  swamp. 
A  question  is  thus  raised  as  to  the  correct- 
ness of  the  return  of  the  officer  and  a  hearing 
is  requested  that  the  facts  in  the  case  may  be 
ascertained.  I  find  nothing  in  either  the  Act 
of  September  28,  1850,  or  July  28,  1866, 
which  debars  the  State  of  this  right ;  on  the 
contrary,  it  is  expressly  guaranteed  in  the 
4th  clause  of  the  4th  section  above  Quoted." 

In  California  v.  United  States,  decided  May 
1,  1885,  3  Land  Dec.  521,  524,  involving  part 
of  section  27,  in  the  same  township,  it  was 
said  :  "Again,  the  approved  plat  of  survey 
of  this  township  and  the  return  of  the  deputy 
have  been  passed  upon  by  this  Department 
in  the  case  of  WaUace  v.  California,  involv- 
ing the  northwest  i  of  section  28,  whicli 
corners  upon  the  section  embracing  the  land 
in  controversy.  In  that  case,  it  was  held  that 
*the  township  was  surveyed  by  Uie  United 
States  prior  to  July  23.  1866, '  and  the  land 
is  returned  hj  the  surveyor-general  as  sub- 
ject *to  periodical  overflow,*  and  not  as 
swamp  and  overflowed,  *  as  provided  in  the 
Statute ;  hence,  it  is  not  subject  to  certifica- 
tion to  the  State  by  virtue  of  the  return  of 
the  surveyor- general ;  and  also  that  where  a 
question  is  raised  as  to  the  correctness  of  the 
return  of  the  officer,  a  hearing  should  be  or- 
dered in  accordance  with  the  provisions  of 
the  fourth  clause  of  the  fourth  section  of  the 
Act  of  July  28,  1866." 

Upon  review  of  the  same  case,  February 
5,  1866,  4  Land  Dec.  871,  it  was  said: 
"There  can  be  no  question  that  the  returns 
of  the  surveyor- general  did  not  represent  said 
land  as  swamp  and  overflowed  within  the 
meaning  of  the  Act  of  September  28,  1850. 
In  addition  to  the  adjudic^itlon  of  this  De- 
partment in  the  case  of  Wallace  v.  California, 
in  which  it  was  expressly  held  that  the  land 
in  said  township  was  not  subject  to  certifica- 
tion to  the  State,  by  virtue  of  the  return  of 
the  surveyor-general,  United  States  Deputy- 
Surveyor  Wallace  testified  at  the  hearing  as 
follows :  '  Q.  Did  you  consider  this  land  in 
question  swamp  land  at  the  time  you  made 
that  survey?  A.  No.  I  considered  those 
distinct  from  swamp  lands ;  if  they  had  been 
swamp  lands  I  should  have  entered  it  so  io 
my  notes.  *  " 

In  California  v.  Fleming,  decided  August 
7,  1686,  5  Land  Dec.  87,  88,  involving,  among 
other  lands,  part  of  the  same  quarter-section 
here  in  dispute,  it  was  said  :  "The  lands  in 
controversy  were  returned  by  the  surveyor- 

§eneral  as  '  lands  subject  to  periodical  over- 
ow,  *  and  hence  were  not  sulnect  to  certifi- 
cation to  the  State  by  virtue  of  the  return  of 
the  survey  or- general." 

Those  adjudications,  covering  a  consecu- 
tive period  of  nearly  nine  years,  'ind,  so  far 
as  can  be  gathered  from  the  printed  reports 
of  the  decisions  of  that  Department  relating 
to  public  lands,  being  the  only  ones  bearing 
upon  the  subject,  ought  to  be  taken  as  show- 
ing conclusively  the  meaning  attached  to  the 
phrase  **  land  subject  to  periodical  overflow. " 
by  the  officers  of  the  Department  whose  duty 
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it  is,  and  has  been,  to  administer  the  swamp- 
land grant. 

Moreover,  if  the  question  be  considered  in 
a  somewhat  different  li^ht,  viz.,  as  the  con- 
temporaneous construction  of  a  statute  by 
those  officers  of  the  government  whose  duty 
it  is  to  administer  it,  then  the  case  would 
seem  to  be  brought  within  the  rule  announced 
at  a  very  early  day  in  this  court,  and  reiter- 
ated in  a  very  large  number  of  cases,  that  the 
construction  given  to  a  statute  by  those 
charged  with  the  execution  of  it  is  always 
entitled  to  the  most  respectful  consideration, 
and  ought  not  to  be  overruled  without  cogent 
reasons.  For,  as  said  in  United  States  v. 
Mo(n-e,  95  U.  S.  760,  768  [24:  588,  589], 
''the  officers  concerned  are  usually  able  men 
and  masters  of  the  subject.  Not  unfrequently 
they  are  the  draftsmen  of  the  laws  tiiey  are 
afterwards  called  upon  to  interpret."  See 
Hastings  d  D,  R  Go,  v.  Whitney,  182  U.  8. 
857,  366  [88 :  868,  867],  and  cases  there  cited, 
ScheU  V.  FauehA,  188  U.  8.  562  [84:  1040]. 
683]  But  we  are  not  disposed  to  rest  our  judg- 

ment on  this  branch  of  the  case  upon  the 
foregoing  propositions  alone.  We  are  of 
opinion  that  the  construction  by  the  Interior 
Department  of  the  clause  of  the  Act  of  July 
28,  1866,  which  we  are  now  considering,  is 
the  proper  one.  In  this  connection,  we  are 
not  unmindful  of  the  rule  that  the  field  and 
descriptive  notes  of  a  survey  form  a  part  of 
the  survey,  and  are  to  be  considered  along 
with  the  plat  of  the  townships  to  which  they 
relate.  Oragin  v.  FmceU,  128  U.  S.  691,  696 
[32:  566,  568].  As  already  indicated,  it  is 
by  reference  to  the  plat,  together  with  the 
field  and  descriptive  notes  of  the  survey, 
that  it  is  to  be  determined  whether  or  not  the 
land  will  inure  to  the  8tate,  and  be  confirmed, 
by  virtue  of  the  first  clause  of  sex^tion  4  of 
the  Act  of  1866.  An  inspection  of  the  field- 
notes  of  this  section  of  land  showed  that,  in 
six  different  places,  in  running  the  lines,  the 
surveyor  crossed  "sloughs"  ranging  from  20 
to  80  links  in  width,  all  having  a  westerly 
or  northwesterly  course.  The  descriptive 
notes  showed  the  land  to  be  level,  first-rate, 
"  subject  to  overflow, "  or  ** subject  to  overflow 
from  slough.  **  As  a  conclusion  from  those 
data,  the  surveyor  wrote  across  the  face  of 
that  part  of  the  plat  embracing  the  land  in 
controversy:  "Land  subject  to  periodical 
overflow."  The  third  finding  of  fact  states 
that  those  designations  represented  that  the 
body  of  land  to  which  they  applied  (and 
which  was  colored  blue  on  the  plat  to  distin- 
guish it  from  other  portions  of  the  plat)  was 
^subject  to  inundation  by  the  overflow  of 
the  Calaveras  River  and  its  branches,  and  is 
thus  rendered  incapable  of  being  cultivated 
for  the  raising  of  crops,  except  by  means  of 
banks  and  levees  which  have  been  erected  to 
prevent  the  overflow  of  the  water  during  the 
winter  and  spring  months."  This  general 
description  on  the  plat  of  the  township  must 
be  read  in  the  light  of  the  field- noies  of  the 
boundary  lines,  and  the  annotations  made 
upon  the  plat.  The  Secretary  of  the  Interior 
in  California  v.  United  States,  8  Land  Dec. 
521,  5!&,  referring  to  this  same  township 
plat,  said:  "Upon  the  margin  appears  this 
note :    'The  lands  represented  upon  this  map 
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as  subject  to  periodical  cf>er/law  can  be  culti- 
vated and  crops  raised  thereon,  as  returned 
by  the  deputy.'"    And  at  another  place  ht 
said  that  the  register  "certifies  that  the  only  (SU 
land  desij?nated  on  said  oflScial  plat  as  swamp 
and  overflowed  land  is  situated  in  ^e  norta 
half  of  section   5  of  said   township,  "—thus 
showing  clearly  that  the  Department  consid- 
ered that  a  radical  distinction  existed  between 
lands  returned  as  "subject  to  periodical  ova- 
flow"  and  those  returned  as  "swamp  and  over- 
flowed ;"  and  showing  also  that  these  landi 
were  not  considered  "  swamp  and  overflowed' 
lands.     We  think  we  may  take  judicial  no- 
tice of  such  official  statements  made  by  the 
head  of  one  of  the  branches  of  the  executiw 
department,  especially  as  they  relate  to  the 
publ ic  records  under  his  control .    1  Greenleaf 
on  Ev.  §  479 ;  Janes  v.    United  States,  137  U. 
8.  202  [84:  691],  and  authorities  there  cited. 
Now,  lands  "subject  to  overflow,"  or  "sub- 
ject to  overflow  from  slough,"  or  "subject  to 
periodical    overflow,"  are    not    necessarilj 
such  as  come  within  the  descriptive  terms  A 
those  inuring  to  the  State  under  the  swamp- 
land grant.     Whether  the   terms   "swamp' 
and  "overflowed,"  when   connected  by  the 
particle  "  and, "  be  taken  together  as  a  generd 
term  of  description  for  the  lands  granted  bj 
the  Swamp-Land  Act,  or  whether  mose  teraii 
are  separable  and  refer  to  two  different  quali- 
ties of  lands  thus  granted,  makes  little  or  no 
difference    in    this    consideration.    If   the 
former  theory  be  the  correct  one,  then  mani- 
festly the  meaning  of  the  phrase  is  entirel? 
different  from  the  phrase  "*  subject  to  periodi- 
cal overflow. "    Aiid  if  the  latter  theory  be 
adopted,  still  we  think   there   is  a  marked 
distinction  between  the  terms  "overflowed* 
and  "subject  to  periodical  overflow."    The 
term  "  overflowed, "  as  thus  used,  has  refer- 
ence to  a  permanent  condition  of  the  lands 
to  which  it  is  applied.     It  has  reference  to 
those  lands  which  are  overflowed  and  will 
remain  so  without  reclamation  or  drainage; 
while  "subject  to  periodical  overflow"  hai 
reference  to  a  condition  which  may  or  maj 
not  exist,  and  which  when  it  does  exist  is  of 
a  temporaiT  character.     It  was  never  intended 
t^at  all  the  public  lands  which  perchance 
mi^ht  be  temporarily  overflowed  at  the  time 
of  freshets  and  high  waters,  but  which,  for 
the  greater  portion  of  the  year,  were  diy 
lands,  should  be  granted  to  the  several  Statei 
as  "swamp  and  overflowed"  lands.     At  any  [11 
rate,  the  question  whether  or  not  lands  re- 
turned as  "subject  to  periodical   overflow* 
are   within  the  descriptive    terms  of  those 
granted  by  the  Swamp-Land  Act — ^that  it, 
whether  they  are  "  swamp  and  overflowed,  '— 
is  a  question  of  fact  properly  determinable 
by  the  Land  Department.     U   is  settled  by 
an  unbroken  line  of  decisions  of  this  court 
in  land  jurisprudence  that  the  decisions  of 
that  Department  upon  matters  of  fact  within 
its  jurisdiction  are,  in   the  absence  of  fraud 
or  imposition,  conclusive  and  binding  on  the 
courts  of  the  country.     Johnson  v.  TowsUn,  8 
U.  S.  18  Wall.  72  [20 :  485]  ;  5!r.  Lovis  SmdL 
dtnef.  Go.  V.  Kemp,  104  IT.  S.  686  [26:  8751; 
Steel  V.  St.  Louis  Smelt.  A  Eef.  Co.  106  U.  S. 
447  [27  :  226]  ;   United  States  v.  Minor,  114  U. 
S.  238  [29 :  110],  and  many  other  cases.    We 
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•re  of  opinion,  therefore,  that  tbe  decisioQ  enter  tttcrecn  the  number  corretpondlDg  with 

erf  the  Luid  Dep«nment  on  a  question  of  the  the  affidavit ;  he  stiall  also  compile  from  the 

actual  physical  character  of  certain  lands  is  testimony  received,  and  on  file  in  his  office, 

not  subject  to  review  by  the  courts.    And  a  general  schedule  of  the  swamp  lands  Id 

that  consideration  is  sumcient  to  dispose  of  the  State  bj  their  description.     He  shall  also 

theflrst  assignment  of  error  against  the  plain-  dlHtingulsh  on  said   map   the  lands  alreadj 

tiff  in  error.  sold  bj  the  St&te  as  awamp  and  overflowed  i 

We  do  not  think  the  second  assignment  of  he  shall  prepare  a  report  showing  anf  case 
error   can   be   sustained.     The    surveys   and  in    which  the   swamp   lands   have  been  In- 
plals  made  upon  the  application  of  Ilartwell  fringed   upon  hy   the  United  Slates  govern- 
to  purcliase  the  tract  were  not  the  segregation  ment  aurveys." 
surveys  referred  to  in  the  second  clause  of  the 

fourth  section  of  tbe  Act  of  July  23,  1886.  No  survey  such  aa  described  in  those  see- 
As  Bald  in  ItiMf  v.  WiVunl.  mpra,  that  ttoos  of  the  laws  of  California  was  ever 
clause  ~  provided  for  the  construction  of  town-  made  of  the  land  In  dispute.  Tbe  survej» 
ship  plalB  where  none  previously  eiiated.  that  wei«  made  upon  the  application  of 
It  required  the  commissioner  of  the  General  HarCwell  to  purcbaae  the  tract  do  not  come 
Idnd  Of&ce  to  direct  the  United  States  sur-  within  that  description.  Ther  were,  In  re- 
veyor-general  for  California  to  examine  the  alitj,  mere  privats  surveys.  Moreover,  the 
segregation  maps  and  aurveja  of  the  awamp  phrase  "segregation  surveys,"  aa  used  in  the  [S81 
and  overflowed  lands  made  bv  tbe  State,  and  Act  of  I860,  means  such  segregation  surveys 
directed  that  when  he  should  And  them  to  as  are  defined  and  described  by  the  aforesaid 
be  in  conformity  with  the  system  of  surveys  Act  of  the  Legialatura  of  the  Biate,  and  are 
adopted  by  the  United  States  he  should  con-  made  by  state  oSlcera ;  and  it  would  seem, 
struct  and  approve  township  plats  accord-  therefore,  that  whether  or  not  a  survey  made 
ingly,  and  forward  them  to  the  Qeneral  Land  by  an  officer  of  the  Btate  is  a  segregatfon  sur- 
Omce  for  approval."  See  also  Wright  v.  vey,  aa  defined  by  the  Act  of  the  State  Legia- 
Boteberry,  121  D.  S.  463,  513,  S14  [30:  1039,  lature,  is  one  on  which  thiscourt  will  follow 
1046,  IMT].  After  the  United  States  surveys  tlie  decision  of  the  state  court.  It  Is  In  re- 
had  been  made,  there  was  no  necessity  for  ality  a  construction  of  a  state  statute,  llie 
any  further  survey  by  the  State  in  order  to  Supreme  Court  of  the  State  haa  invariably 
locate  the  swamp  lands.  In  fact  there  could  held  such  maps  or  plats  not  to  be  the  segre- 
be  no  state  survey  after  that  date  of  any  rec-  gallon  maps  referred  to  In  the  Act  of  July 
ognized  force.  23,1866.     5u((on  v.  fasseM,  01  Cal.  12;  ftopfc 

Tbe  segregation  maps  referred  to  <n  that  v.  Coma,  60  Cat.  400.    For  these  reasons  wa 

clause  were  such  aa  were  directed  by  the  Act  hold  that  Lhe  second  speciflcatiou  of  error 

of  the   Legislature    of   California   approved  cannot  be  sustained. 

Hay  13,  1861.     Session  Laws  of  1801,  chap.  There  are  no  other  features  of  the  case  that 

863,  pa^e  855.     That  Act   provided,  among  call  for  further  consideration  or  even  special 

Other  things,  as  follows ;  mention.     We  see  no  error  in  the  decision  of 

the  Supreme  Court  of  California  prejudicial 

"Sec.  IB.  The   coun^    surveyors    of    tbe  to  the  plaiotifl  in  error,  voA  \tM)viilpn«ni  U 

■everal  counties  of  this  State  shall,  Imme-  aSlrmai. 

diately  after  the  organization  of  the  board  of  

commissioners,     proceed     to    segregate    the 

■wamp   and   overfiowed   lands   within   their  ABNER  L.    MERRILL,  iV-  '^  Brr.,         [673 

respective  counties  from  the  high  lands  in  e. 

said  counties,  and  make   complete   maps  of  TOWN   OF   MONTICBLLO. 

all  the  swamp  and  overflowed  lands,  within 

their  respective  counties,  in  legal  subdivis-  (See  B.C.  Heporterl ed.  fl7»M.) 

Ions  of  sections  and    parte   of  sections,    to- 

Gther  witli  a  tabular  statement  of  all  such  Town*,  unlai  bg  »tatut«,tannoti»tu«  negoUiMt 

ids  as   have   been   sold   by   the  State,  and  b<mdi — Itidiaita   law — town   not  alopped,  bg 

under   what  Act  the  same  were  sold,  of  all  meiving  avail*  cfboTuit,  from tUnjfing  poiMt 

lands  claimed  and  by  whom  claimed,  and  as  to  ivua. 
nearly  as  possible  by  what  title  the  same  are 

held,  and  file   the   said  tabular  statement  in  L  The  Town  of  MonMoeUohaa  no  auttorlty,  under 

tbe  county  recorder's  office  of  their  respect-  the  laws  of  Indiana  In  (oroe  May  a),  1878,  to  Imue 

Ivecounties,  also  transmit  duplicates  of  said  for  sale  In  open  market  lu  negotiable  seourltle^ 

tusub  tn  thP  ■iirvpvor-iteneral   of  the    State-  1"  **  *°"°  *■'  t>ond«  and  ooupona.  for  tbe  pur> 

KAiw^XtrZiib;dlLr^tio^:  £^?5jrS°'^'^°'"^''°'"""^" 

»ry  with  the  board  of  commissioners  whether   .  "^T^.T™-      ^  .  . ,„  ,,^,„.  ^  ^^ 

^A  already  surveyed  and  ^gregated  under  ^^rrnTor^^oS^'a^^^VoHS ^SSS 

a  former  Act  for  the  rale  and  reclamation  of  ^       theTown  the  further  power  to  l«ue  fun<l- 

■wamp  and  overflowed  lands  shall  bo  segre-  j^^  neprtlablo  bonds  for  tbe  amount  and  nil 

gated  or  surveyed  under  this  Act.     .     .  tbem  Id  open  market  bs  oommerolal  paper. 

"Sec.  ai.  The  surveyor.gfneral  shall  com-  ^    That  the  Indiana  laws  of  ISST.lBaB  and  IBTSao- 

pjle  a  general  map  of  the  State  in  duplicate,  tborized  towns  to  leaue  bonds  loraenalDipeolOeil 

showing  al  1  the  swamp  and  ovcrtlowed  lands  purpoaea.  aod  under  proper  Umltatlom,  Indicate! 

of  the  State  which  shall  have  been  returned  that,  nictaout  some  express  statute,  do  yawa 

by  the   county   survevore  as  the   property  of  eiiftod  In  the  town  to  laaueneBotiable  bonds  and 

the  State,  together  with  the  county  boundary  sell  them  In  open  market, 

lines  where  crowing  the  same,     mshallalso  t.   That  Uie  moner  arising  from  the  sr'-"*  "~~ 
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boDda  wu  paid  to  the  ascDt  of  the  tovn  does  DOt 
mop  the  town,  to  rd  boCIod  on  Uie  boods,  from 
pleodlns  Its  vent  of  luthorttr  to  lasue  tbem ; 
whether  tbat  would  be  a  olrounutance  Id  faTor 
of  the  equitable  ligbt  of  the  holders  of  the  bonclg 
to  reoorer  from  the  town  the  moeey  which  they 
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Pr  EBBOR  to  tbe  Circuit  Court  of  the 
(Joited  Siatee  for  the  District  of  Indiaiia 
to  reviev  a  Judgmeot  io  favor  of  defeDdaut  in 
"1  acUoD  agaloRl  the  Town  of   HoDticello, 


S  in  open  market.    Affirmed. 


by  plaii 

Statement  bj  Mr.  Juitiee  I 

This  was  BD  action  at  law  by  Abner  L. 
Heirlll,  a  citizen  of  HasBachusetiB,  against 
the  Town  of  Monticello,  in  the  State  of  In- 
diana, upon  certain  bonds  and  coupons  issued 
bj  the  Town  tmd  purchased  by  the  plaintiff 
In  open  tnarlcet. 

The  bonds  and  coupons  were  in  foim  like 
the  tollowinir : 

"United  States  of  America. 

"No.!.  State  of  Indiana.  flOO. 

"Funding  Bond  of  the  Town  of  Monticello. 

"Ten  years  after  date,  the  Town  of  Monti- 
cello, in  tie  County  of  White,  State  of  In- 
diana, promises  to  pay  to  the  bearer,  at  the 
ImporteiB'  and  Traders'  National  Bank.  New 
York,  one  hundred  dollars  in  gold,  with  in- 
terest tbereon  at  the  rate  of  seven  per  cent 
per  annum,  payable  annually,  in  gold,  at 
the  same  place,  upon  presentation  of  the 
1674]  proper  coutxia  hereto  attached,  without  any 
Teliel  whatever  from  the  Valuation  or  Ap- 
praisement Laws  of  the  State  of  Indiana. 
The  principal  of  this  bond  shall  be  due  and 
payable,  at  the  option  of  the  bolder,  on  the 
Doopayment.  after  due  presentation,  of  any 
of  said  coupons,  for  ninety  davs  after  the 
maturitv  thereof.  This  bond  is  one  of  a 
aeries  of  tSl.OOO,  authorised  by  the  said  Town 
by  an  ordinance  passed  by  the  board  of  trus- 
tees thereof,  on  the  thirteenth  day  of  May, 
1878.  for  the  purpose  of  funding  the  Indebted- 
ness of  the  said  Town. 

"In  witness  whereof,  the  board  of  trustees 
of  the  Town  of  Monticello  have  causied  this 
bond  and  the  coupons  thereof  to  be  signed  by 
their  president  and  clerk,  and  the  seal  of 
the  Town  to  be  afllied  hereto,  at  the  said 
Town  of  Monticello,  this  twentieth  day  of 
May,  1878. 
"Attest:    F.  Boslnger,  Clerk. 

"R.  W.  Christy,  President" 
[Copy  of  coupon.  1 

"The  Town  ot  Monticello,  Indiana,  will 
pay  the  bearer,  in  gold  coin,  seven  dollars, 
without  relief  from  Valuation  or  Appraise- 
ment Laws  of  the  State  of  Indiana,  at  the 
Importers'  and  Traders'  National  Bank,  New 
York,  on  the  twentieth  day  of  May.  X880, 
being  one  year's  interest  on  bond  No.  1. 
"Attest:  F.  Bosinger,  Clerk. 

"R.  W.  Christy,  President." 

The  coupons  numbered  2,  attached  to  each  ucner 
bond,  having  been  presented  tor  payment  Tin 
when  due,  at  the  place  speciflcd  therein,  and  of  >h 
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tatched,  elected  to  declare  the  principal 
le,  in  accordance  with  the  terms  of 
nda,  and,  accordingly,  on  the  lit  of 
L881.  brought  this  action  to  reconr 

murrer  to  the  defendant's  answer  tiar- 
an  sustained,  it  filed  an  amended  tn- 
n  substance  as  follows:  At  the  ting 
ids  In  suit  were  issued  the  defendant 
id  still  is,  a  municipal  corporation  or 
luly  organized  under  the  laws  ot  In- 
In  pursuance  of  a  Statute  of  that  SuU 
June  11.  1853.  On  the  24th  of  Juk 
petition  was  presented  to  the  board  id 
I  of  the  Town  by  the  school  trustee^  |t 
;  for  the  issue  of  the  bonds  of  tba 
o  aid  in  building  a  school-house  :  ud 
same  day  the  trustees  of  the  Town 
an  ordinance  directing  that  there  bt 
to  the  school  trustees  $30,000  wtnli 
pon  bonds,  of  the  denomination  of 
.ch,  bearing  10  per  cent  Interest,  paj- 
anually,    which    bonds,    running  tea 


incipal  of  them  had  not  been  paid, 
ey  constituted   the  only  indebtednos 

Town,  when,  on  the  11th  of  Mir. 
lie  following  petition,  signed  by  tht 
of  taxable  property  in  tie  Town,  wu 
ed  to  the  town  trustees : 
,  the  undersigned,  citisens  of  tbs 
>f  Monticello,  Indiana,  and  ownero  ft 
[able  property  therein,  respectfully 
1  tbat  you,  a»  trustees  of  said  'Town, 
t  a  loan  for  said  Town,  for  the  purpeN 
ing  the  indcbtednesB  thereof,  in  thi 

twenty-one  thousand  dollaiv.' 


It  ordained  by  the  board  of  tmstett  o( 
wn  of  Monticello,  Indiana,  Tbat  laid 
ssue  bonds  In  the  sum  of  twentv-oos 
id  dollars,  in  denominations  of  ona 
d  dollars,  bearing  interest  at  the  tsu 
o  per  Centura  per  annum,  payable  ii 

0  provide   the  means  with  which  ts 

1  inaebtedness  of  said  Town.  And  bi 
tier  ordained.  Tbat  when  said  bonds 
led  tbey  be  placed  in  the  hands  of  J. 
son.  a  member  of  the  board  of  tn» 
ir  negotiation  and  sale.     And  be  it 

oidained.  That  said  bonds  shall  not 
at  a  price  leas  than  ninety-four  ceaU 
dollar." 

irsuance  of  this  ordinance,  on  the  SOIk 
,  1876,  there  were  Issued  coupon  bcmdi 
Town  to  the  amount  of  $31,000,  bea> 
per  cent  interest,  payable  annuallv, 
e  Id  (en  years,  being  the  same  boooi 
amount  of  which  are  Involved  in  this 
After  the  bonds  were  issued,  they 
elivercd  to  said  J.  C.  Wilson,  who 
em  and  converted  the  proceeds  thereof 
)wn  use,  the  Town  not  receiving  laj 

I  therefrom.  ,- 

answer  furtheralleged  that  on  theSOa  [■ 

V,  1878,  when  tbcae  bonda  were  iMiMd, 
ISS  U.S. 
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there  was  no  law  of  the  State  of  Indiana 
which  authorized  the  trustees  of  an  incorpo- 
rated town  in  that  State  to  issue  its  bonds 
for  the  purpose  of  funding  its  indebtedness, 
or  to  issue  its  bonds  for  negotiation  and  sale, 
for  the  purpose  of  paying  its  indebtedness 
or  of  raising  money  to  pay  its  indebtedness ; 
and  that,  at  the  date  last  above  mentioned, 
the  defendant  was  an  incorporated  town, 
organized  under  the  general  law  of  the  State 
for  the  incorporation  of  towns  having  a  pop- 
ulation of  twelve  hundred  inhabitants. 

A  general  demurrer  to  the  amended  answer, 
as  not  stating  facts  sufficient  to  constitute  a 

food  defense  to  the  complaint,  was  overruled 
y  Judge  Gresham,  in  December,  1882  (14 
Fed.  Rep.  628)  ;  and  the  plaintiff  then  filed 
a  reply,  that  part  of  it  material  to  this  con- 
sideration being,  in  substance,  as  follows: 
After  admitting  the  main  facts  stated  in  the 
answer  respecting  the  issue  and  sale  of  the 
bonds  of  1869,  and  also  as  to  the  issue  of  the 
bonds  of  1878,  here  in  suit,  it  was  alleged 
that  the  bonds  in  suit  were  legal,  having 
been  authorized  by  an  Act  of  the  State  Legis~ 
lature,  passed  March  8,  1878 ;  that  the  Town 
was  without  means  to  paj  its  indebtedness 
except  by  the  issue  of  its  bonds,  the  tax 
levies  permitted  by  law  being  insufficient  for 
that  purpose ;  that  J.  C.  Wilson,  as  the  agent 
of  the  Town,  under  and  by  virtue  of  the 
authority  conferred  upon  him  by  the  aforesaid 
ordinance,  negotiated  the  bonds  in  open 
market,  and  received  from  their  sale  the  sum 
of  $19,680.17,  a  part  of  which  sum,  to  wit, 
$6,618.10,  he  deposited  in  a  bank  In  that 
Town,  and  absconded  with  the  remainder; 
that  the  Town,  by  suit  instituted  for  that 
purpose,  recovered  the  aforesail  amount 
which  had  been  deposited  in  the  bank,  and 
appropriated  it  to  its  own  use ;  and  that  the 
plaintiff,  in  July,  1878,  purchased  148  of  the 
bonds  (those  in  suit)  in  open  market  in 
Boston,  at  par,  for  cash,  without  any  notice 
or  knowledge  on  his  part  that  Wilson  had 
not  accounted  to  the  Town  for  the  money 
received  by  him  from  the  sale  of  the  bonds. 

A  demurrer  to  the  reply  was  overruled  by 
Judge  Woods,  holding  the  circuit  court.  22 
)  Fed.  Kep.  689.  The  case  was  then  tried  be- 
fore Judges  Gresham  and  Woods,  upon  the 
merits,  under  a  written  stipulation  waiving 
a  Jury,  judgment  being  given  in  favor  of  the 
defendant. 

Plaintiff  afterwards  made  a  motion  for  a 
new  trial,  which  was  overruled  by  Ju^e 
Woods  at  the  November  Term  of  the  court, 
1886.  At  the  same  time  plaintiff  again 
made  a  motion  for  a  new  trial,  setting  up, 
in  substance,  the  following :  That  he  had 
prepared  a  bill  of  exceptions  setting  forth  all 
the  evidence  in  the  case,  all  of  which,  it 
was  alleged,  tended  to  support  the  declara- 
tion and  the  reply ;  that  he  was  desirous  of 
bringing  the  case  to  this  court  by  writ  of 
error,  but,  under  the  rules  and  practice  here 
and  the  statutes  of  the  Unitea  States,  he 
would  not  be  able  to  present  the  questions 
involved  to  this  court  without  a  special  find- 
ing of  facts  upon  the  evidence  adduced  at 
the  trial ;  that  a  manifest  hardship  and  injus- 
tice had  been  done  him  in  the  case,  which  oc- 
•curred  in  the  manner  following :    The  judge 
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who  heard  the  case  on  the  demurrer  to  the 
answer  held  the  answer  sufficient,  while  an- 
other judge  of  the  court,  who  heard  the  case 
on  demurrer  to  the  reply,  pronounced  the 
reply  sufficient,  and  at  the  final  hearing 
plaintiff,  relying  upon  the  evidence  wbicS 
supported  aod  proved  his  reply,  did  not  re- 
quire or  ask  a  special  finding  of  facts,  sup- 
posing, of  course,  that  his  replv  having  been 
proved,  there  would  be  a  certificate  of  divis- 
ion in  opinion  between  the  judges  who  tried 
the  cause,  or  that,  if  not  so,  he  would  have 
saved  to  him  by  the  record  the  questions  of 
law  in  some  other  proper  manner ;  that  the 
entry  of  the  ludgment  took  him  wholly  by 
surprise,  and  he  had  not  saved  the  legal  ques- 
tions as  he  should  have  done  by  requesting 
beforehand  a  special  finding  of  facts,  because, 
having  had  his  replication  sustained,  he  had 
no  doubt  of  the  final  judgment  of  the  court 
being  favorable  to  him  ;  and  that  he  was  fear- 
ful he  would  be  remediless  to  present  to  this 
court  the  questions  involved  in  the  case  un- 
less the  ludgment  should  be  set  aside  and  a 
special  finding  of  facts  made  by  the  court. 

This  motion  was  sustained  by  Judge  Woods, 
over  the  objection  of  the  defendant,  and  a 
new  trial  was  granted.  The  case  was  again 
tried  by  Judge  Woods,  without  a  jury,  who, 
at  plaintiff's  request,  made  and  filed  the 
following  finding  of  facts,  and  entered  judg-  |67{ 
ment  thereon  in  favor  of  the  defendant : 

^'Ist.  At  the  time  hereinafter  mentioned 
the  defendant  was  a  municipal  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Indiana  and  situated 
in  the  County  of  White,  in  the  said  State. 

**2d.  That  upon  the  24th  day  of  January, 
1869,  a  petition  was  presented  to  the  board 
of  trustees  of  said  Town  by  the  school  trus- 
tees thereof  praying  for  the  issue  of  the  bonds 
of  said  Town  to  aid  in  the  building  of  a 
school -house  in  said  Town,  which  said  pe- 
tition was  granted,  and  in  pursuance  thereof 
the  trustees  of  said  Town  did  pass  and  adopt 
an  ordinance  directing  that  there  should  be 
made  and  issued  to  the  said  school  trustees 
of  said  Town  twenty  thousand  dollars  of  cou- 
pon bonds  of  said  Town  of  the  denomination 
of  one  hundred  dollars  each,  with  interest 
at  the  ratp  of  ten  per  cent  per  annum,  pay- 
able annual  Iv  ;  and  afterwaras,  to  wit,  on  the 
1st  day  of  May,  1869,  the  said  Town  exe- 
cuted the  said  bonds  under  said  ordinance 
to  the  amount  of  $20,000,  maturing  in  ten 
years  after  the  date  thereof,  which  bonds  were 
sold  and  delivered  to  certain  persons,  who  then 
and  there  became  the  purchasers  thereof,  and 
which  bonds  at  the  times  hereinafter  men- 
tioned were  outstanding,  unpaid  and  Talid 
obligations  of  the  said  Town. 

"8d.  On  the  11th  day  of  May,  1878,  a  pe- 
tition was  presented  to  the  board  of  trustees 
of  the  defendant,  signed  by  citizens,  owners 
of  taxable  property  in  said  Town,  praying 
for  the  issue  oi  bonds  of  said  Town,  to  the 
amount  of  $21,000,  which  petition  (omitting 
the  names  of  the  signers  thereto)  is  in  the 
words  following,  to  wit : 

[Then  follows  the  petition  as  set  out  in 
the  answer,  and  heretofore  quoted.] 

"4th.  That  upon  the   20th  day  of  May, 
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1878,  in  pursuance  of  the  said  petition  and 
ordinance,  the  said  defendant  Town  made 
and  executed  its  210  coupon  bonds,  payable 
to  bearer,  of  the  denomination  of  $100  each, 
bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  which  bonds  and  coupons 
are  in  the  words  and  figures  following,  to 
wit: 
1 679]  [Then  follows  a  copy  of  a  bond  and  a  cou- 
pon, heretofore  set  out  in  full.] 

"  5th.  That  the  said  bonds  were  put  in  the 
hands  of  the  said  J.  C.  Wilson,  in  pursu- 
ance of  said  ordinance,  for  sale,  and  that  $14,  • 
800  of  the  said  bonds,  being  the  same  as  those 
now  in  suit,  were  sold  to  Clay  pool  and  Stod- 
dard, of  Indianapolis,  Indiana,  for  which  the 
said  firm  of  Claypool  and  Stoddard  paid  to 
the  said  Wilson  the  sum  of  $12,918.40,  which 
said  last-named  sum  was  paid  to  said  Wilson 
in  the  following  manner :  On  or  about  April 
14,  1879,  said  Claypool  and  Stoddard,  by 
the  direction  of  said  Wilson,  paid  a  draft 
drawn  by  G.  A.  Ivers,  of  Chicago,  for  $6,- 
000;  on  the  same  day  said  Claypool  and 
Stoddard  paid  said  Wilson,  by  their  check 
on  the  First  National  Bank  of  Indianapolis, 
the  further  sum  of  $5,000;  that  on  the  13th 
day  of  May,  1879,  the  said  Claypool  and 
Stoddard  paid  to  said  Wilson,  by  their 
check  on  the  First  National  Bank  of  Indian- 
apolis, the  further  sum  of  $1,840.80,  and 
within  a  few  days  after  the  last-named  date 
said  Claypool  and  Stoddard,  for  the  balance 
of  the  said  sum  of  $12,918.40,  paid  to  him 
the  sum  of  $78. 17. 

"Gth.  That  the  board  of  trustees  of  said 
Town  required  and  exacted  from  their  said 
agent,  J.  C.  Wilson,  a  bond,  with  sureties, 
to  secure  the  monej^  which  he  might  realize 
from  the  sale  of  said  bonds. 

**  7th.  That  the  said  Wilson,  after  the  sale 
of  said  bonds,  failed  to  turn  oyer  the  proceeds 
thereof  to  the  treasurer  of  the  said  Town  and 
fied  the  country. 

*'8th.  That  at  the  time  the  said  Wilson 
fled  the  country  he  had  a  large  sum  of  money 
on  deposit  in  the  First  National  Bank  of 
Monticello,  Indiana,  to  his  credit  as  'trustee ;' 
that  suit  was  instituted  by  the  defendant 
Town  against  said  bank  to  recover  the  same, 
upon  the  ground  that  such  money  was  the 
proceeds  of  the  sale  of  said  bonds  so  made 
by  the  said  Wilson  ;  that  judgment  was  ren- 
dered in  favor  of  said  Town  and  against  said 
Bank  for  the  sum  of  $6,988.48;  9iat  there- 
upon the  receiver  of  the  said  bank  appealed 
to  the  Supreme  Court  of  Indiana,  ana  there- 
upon said  judgment  was  afiirmed  by  said 
supreme  court— SuTufy  v.  Monticello/ 6i  Ind. 
1 680]  119— and  said  Town  recovered  the  sum  of  $6,  - 
988.48. 

*'9th.  That  the  said  Town  instituted  a  pro- 
ceeding upon  the  bond  so  given  by  the  said 
Wilson  to  the  said  Town  to  secure  the  money 
which  he  might  realize  from  the  sale  of  said 
bonds,  and  in  a  court  of  competent  jurisdic- 
tion recovered  judgment  against  the  sureties 
and  the  said  Wilson  on  the  said  bond  for  the 
full  amount  of  the  proceeds  arising  from  the 
sale  of  said  bonds,  and  from  which  judgment 
an  appeal  was  taken  to  the  Supreme  Court 
of  Indiana,  and  reported  in  85  Indiana  Re- 
ports, at  page  10,  and  which  said  judgment 
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was  reversed  and  remanded  by  said  sapremt 
court  for  another  tiial,  and  afterwanu  the 
said  suit  was  dismissed  by  the  said  Town, 
and  that  the  said  Town  has  received  nothing 
on  account  of  said  bond. 

**  10th.  That  at  the  time  of  the  issuing  of 
the  bonds  in  suit  there  was  in  the  town  treas- 
ury $3,047.85,  and  no  more,  received  under 
the  Taxing  Act  of  the  Legislature  of  Indiana, 
under  which  the  bonds  were  issued,  as  a 
special  fund  for  the  payment  of  the  $20,000 
ten  per  cent  bonds  then  outstanding,  and  that 
under  the  laws  of  the  State  of  Indiana  a  sum 
sufficient  to  pay  said  bonds  could  not  hsTe 
been  raised  before  maturity  of  the  same  oa 
the  amount  of  taxable  property  in  said  Town. 

"llth.  That  the  plaintiff  is  a  resident  of 
Newton,  in  the  State  of  Massachusetts,  and 
that  he  boueht  the  bonds  in  suit  in  open 
market,  in  the  City  of  Boston,  as  an  invest- 
ment, and  paid  therefor  a  valuable  considers* 
tion,  without  any  notice  of  any  irregularitj 
as  to  their  issue  or  any  claim  to  that  effect. 

**  And  the  court  further  finds  that  the  prin- 
cipal of  the  bonds  sued  on  is  wholly  unpaid, 
and  that  the  interest  upon  the  same  accmed 
is  wholly  unpaid  from  the  20th  day  of  May, 
1880. 

"  And  the  court  further  finds,  as  a  amcln- 
sion  ot  law  upon  the  foregoing  facts,  for  the 
defendant. " 

Mr,  Addison  C.  Harris»  for  plaintiff  in 
error: 

The  Town  of  Monticello  had  the  power  to 
borrow  money  to  meet  its  outstanding  bonds, 
about  to  mature,  and  after  selling  the  bonds 
the  Town  cannot  now  be  heard  to  say  they 
were  ultra  vires. 

Van  Ubstrup  r.  Madison  City,  08  U.  8.  1 
WaU.  291  (17:  688);  Myer  v.  Muscatine,  Id.  8» 
(567);  Grand  Chute  v.  Winegar,  82  U.  8.  1^ 
Wall.  856  (21: 170);  Coloma  y.  Eaves,  92  U.  a 
484  (23;  579);  Marey  v.  Oswego.  Id.  688  (748); 
Venice  y.  Murdoch,  Id.  494  (588);  Bock  Creek 
y.  Strong,  96  U.  8.  271  (24;  815);  Brooklyn  v. 
.^na  L.  Ins.  Co.  99  U.  S.  870  (25:  416);  Wal- 
nut y.  Wade,  108  U.  S.  695  (26:  530);  Bisseay. 
JefiersontiUe,  65  U.  S.  24  How.  800  (16:  672); 
IJogansport  v.  Dykeman,  116  Ind.  20;  Joknsim 
County  y.  January,  94  U.  8.  202  (24:  n% 
Anderson  County  y.  Bedl,  118  U.  S.  238  (28: 
970). 

The  power  to  borrow  money  implies  the 
power  to  issue  the  ordinary  securities  for  its 
repayment,  whether  in  the  form  of  notes  or 
bonds,  payable  in  the  future. 

Seibert  v.  Pittsburg,  68  U.  8.  1  Wall  279 
(17:  558);  Sogers  y.  Burlington,  70  U.  a  » 
Wall.  666  (18:  88);  Savannah  y.  KtUy,  108  U. 
8.  190  (27:  698);  Claiborne  County  y.  Brooks, 
HI  U.  8.  400  (28:  470);  Gardner  y.  Haney,  » 
Ind.  17:  Utica  Twp,  y.  Miller,  62  Ind.  890: 
AUen  Twp.  v.  Maey  Twp.  8  West  Rep.  408, 
109  Ind.  559;  Miller  y.  Dearborn  County  Comrt. 
66  Ind.  166;  Platter  y.  EWtart  County  Comrk 
1  West.  Rep.  285, 108  Ind.  870;  Tfiompsoh  v. 
Peru,  29  Ind.  806;  Bluffton  y.  Studebaker,  % 
West.  Rep.  877,  106  Ind.  129;  Bichmond  v. 
McGirr,  78  Ind.  198:  Marshall  County  Svpn. 
V.  Seh^nek,  72  U.  S.  5  Wall.  772(18:  556);  Be^ 
v.  Henry  County  Suprs.  81  Gratt  695;  Dill 
Mun.  Corp.  g  551,  and  note;  Burroughs,  Man. 
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See.  §  447;  Police  Jury  ▼.  BritUm,  82  U.  S.  15 
Wall  566V21:  261). 

Mesgrs.  David  Tarpie  and  WUliam  E. 
Uhl*  for  defeDdants  in  error: 

A  municipal  corporation  can  exercise  no 
power  which  is  not  in  express  terms  or  by  fair 
unplication  conferred  upon  it. 

ITiampson  ▼.  Lee  County,  70  U.  8.  8  WaU. 
827  (18:  177). 

The  power  to  make  and  issue  bonds,  even 
when  expressly  irranted,  does  not  imply  a  power 
to  negotiate  and  sell  such  bonds. 

StaHn  7.  Genoa,  28  N.  Y.  489;  Oauid  ▼. 
Bterling,  28  N.  Y.  480;  2  Daniel.  Neg.  Inst. 
^  ed.)  488;  AWiieon  v.  Butcher,  8  Ran.  104; 
Datieu  County  Ct.  ▼.  Howard,  18  Bush,  102; 
Fblice  Jury  ▼.  BntUm,  82  U.  8.  15  WalL  568 
(21:251). 

When  a  particular  method  of  exercising  any 
corporate  power  of  a  municipality  is  prescribed 
by  statute,  no  other  can  be  adopted. 

Anthony  v.  Jaeper  County,  101  U.  S.  697 
(25: 1008);  Ogden  v.  Davieee  County,  102  U.  8. 
684  (26:  263);  Wdle  ▼.  Pontotoc  County  8upr$. 
Id.  625  (122). 

Ck)rporate  powers  cannot  be  enlarged  by  by- 
laws and  ordinances. 

Tliompeon  ▼.  Carroll,  68  U.  S.  22  How.  422 
a6:  887);  Paul  v.  Eenoeha,  22  Wis.  266;  An- 
drewe  v.  Union  Mut.  F,  Ins.  Co,  87  Me.  256; 
Katzenberger  y.  Aberdeen,  121  U.  8.  172 
(80:  911). 

No  one  can  purchase  municipal  bonds  of  a 

EubUc  corporation,  either  in  ignorance  of  the 
kw  concerning  them,  which  he  is  presumed  to 
know,  or  in  ignorance  of  the  facts  concerning 
them,  which  he  has  the  means  of  knowing. 

Eaet  Oakland  ▼.  Skinner,  94  U.  8.  257 
(84:  126);  McGlure  ▼.  Oniford,  Id.  482  (129); 
Marihall  County  Supre,  ▼.  Cook,  88  HI.  44; 
BieeeU  ▼.  Kankakee,  64  111.  249. 

A  ratification  can  only  be  made  when  the 
party  ratif^n?  possesses  the  power  to  perform 
tiie  act  rstified 

Mareh  v.  FSilton  County,  77  U.  8.  10  WaU. 
684  (19: 1042);  Hayee  ▼.  mUy  Bpnnge,  114  U. 
8.  120  (29:  81). 

Mr.  Justice  L>m>r  delivered  the  opinion 
of  the  court: 

The  decisiye  question  presented  by  the 
record  in  this  case  is,  Did  the  Town  of  Monti- 
cello  have  authority,  under  the  laws  of  Indi- 
ana, to  issue  for  sale  in  open  market  negotia- 
ble securities  in  the  forms  of  the  bon(&  and 
coupons  on  which  recovery  is  here  sought? 
Chancellor  Kent,  in  his  Commentaries,  vol. 
S,  298,  299,  referring  to  the  strictness  with 
which  corporate  powers  are  construed,  irre- 
spective of  the  distinction  between  public 
and  private  corporations,  uses  the  following 
language :  "  The  modem  doctrine  is,  to  con- 
aider  corporations  as  havine  such  powers  as 
are  specifically  granted  by  the  Act  of  incorpo- 
ration, or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly 
granted,  and  as  not  having  any  other.  The 
Supreme  Ck)urt  of  the  United  States  declared 
this  obvious  doctrine,  and  it  has  been  repeated 
in  the  decisions  of  ttxe  state  courts.  .  .  . 
As  corporations  are  the  mere  creatures  of  law, 
established  for  special  purposes,  and  derive 
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all  their  powers  from  the  Acts  creating  them, 
it  is  perfectly  Just  and  proper  that  they  should 
be  obliged  strictly  to  show  their  authority 
for  the  business  they  assume,  and  be  confined, 
in  their  operations,  to  the  mode  and  manner 
and  subject  matter  prescribed."  Judge  Dil- 
lon, in  his  work  on  Municipal  Corporations, 
§  89,  says :  **  It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following 
powers,  and  no  others:  first,  those  granted 
in  express  words;  second,  those  necessarily 
or  fairly  implied  in  or  incident  to  l^e  pow- 
ers expressly  granted ;  third,  those  essentia) 
to  the  declared  objects  and  purposes  of  the 
corporation — not  simply  convenient,  but  in- 
dispensable. Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied. " 

In  Hopper  v.  Covington,  118  U.  8.  148,  161 
[80 :  190,  192],  this  court,  in  passing  upon  the 
power  of  incorporated  towns  in  Indiana,  un- 
der laws  which  we  will  have  to  consider  and 
pass  upon  in  this  case,  said,  Mr.  Justice  Gray 
delivering  the  opinion :  **  When  the  law  con- 
fers no  authority  to  issue  the  bonds  in  ques- 
tion, the  mere  fact  of  their  issue  cannot 
bind  the  town  to  pay  them,  even  to  a  pur- 
chaser before  maturity  and  for  value.  Marsh 
V.  Fulton  County,   Tt  U.    8.    10   Wall.  676 


[19 :  1040]  ;  East  Oakland  v.  Skinner,  94  U. 
S.  255  [24 :  125]  ;  Buchanan  v.  Litchfield,  102 
U.  8.  278  [26 :  188]  ;  Dixon  County  v.  Field, 
111  U.  8.  83  [28 :  860]  ;  Hayes  v.  HoUy  SpHngs, 
114  U.  8.  120  [29:  81]  ;  Daviess  County  v. 
Dickinson,  117  U.  8.  657  [29:  1026]." 

In  Qauee  v.  ClarksviUe,  5  Dill.  165,  the 
court,  in  an  able  discussion  of  the  inherent 
and  incidental  authority  of  municipal  cor- 
porations, holds  that,  whether  a  municipal 
corporation  possesses  the  power  to  borrow 
money,  and  to  issue  negotiable  securltiea 
therefor,  depends  upon  a  true  construction 
of  its  charter  and  the  legislation  of  the  8tato 
applicable  to  it. 

In  order  to  determine  the  question  before 
us,  recourse  must  be  had  to  the  statutory 
enactments,  applicable  to  the  subiect,  that 
were  in  force  at  the  time  the  bonds  in  this 
suit  were  issued,  in  May,  1878.  These  enact- 
ments are  contained  in  sections  8888,  8842, 
8844,  8345,  4488  and  4489  of  the  Revised  Stat- 
utes of  Indiana  of  1881.  8ec.  8883  is  a  section 
of  the  Act  of  1852  for  the  incorporation  of 
towns  in  that  8tate,  and  contains  the  usual 
graut  of  municipal  powers.  8ec.  8842,  which 
was  also  sec.  27  of  the  same  Act  of  1852,  pro- 
vides as  follows:  "No  incorporated  town 
under  this  Act  shall  have  power  to  borrow 
money  or  incur  any  debt  or  liability,  unless 
the  citizen  owners  of  five  eighths  of  the  taxa- 
ble property  of  such  town,  as  evidenced  by  the 
assessment  roll  of  the  preceding  year,  petition 
the  board  of  trustees  to  contract  such  debt  or 
loan.  And  such  petition  shall  have  attached 
thereto  an  affidavit  verifying  the  genuineness 
of  the  signatures  to  the  same.  And  for  any, 
debt  created  thereby,  the  trustees  shall  add 
to  the  tax  duplicate  of  each  year, successively, 
a  levy  sufiicient  to  pay  the  annual  interest 
on  such  debt  or  loan,  with  an  addition  of 
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not  less  than  five  cents  on  the  hundred  dol- 
lars, to  create  a  sinking  fund  for  the  liquida- 
tion of  the  principal  Uiereof.** 

The  other  sections  contain  the  provisions 
of  certain  statutes  passed  in  1867,  1869  and 
1873.  It  is  only  necessary  to  quote  here  sec- 
tions 4488  and  4489,  as  they  embody  the  pro- 
visions of  the  Act  of  1878,  which  is  itself  the 
[689]  Statute  of  1869  rewritten  in  order  to  extend 
to  other  purposes  not  material  to  this  inquiry. 

**  Sec.  4488.  Any  city  or  incorporated  town 
in  this  State  which  shall,  by  the  action  of  its 
school  trustees,  have  purchased  any  ground 
and  building  or  buildings;  or  may  hereafter 
purchase  any  ground  ana  building  or  build- 
ings ;  or  has  commenced,  or  may  hereafter 
commence,  the  erection  of  any  building  or 
buildings  for  school  purposes ;  or  which  shall 
have,  by  its  school  trustees,  contracted  any 
debts  for  the  erection  of  such  building  or 
buildings,  or  the  ourchase  of  such  ground  and 
building  or  buildings ;  or  such  trustees  shall 
not  have  the  necessary  means  with  which  to 
complete  such  building  or  buildings,  or  to 
pay  for  the  purchase  of  such  ground  and 
building  or  buildings,  or  pay  such  debt, 
may,  on  the  filing,  by  the  school  trustees  of 
said  city  or  town,  of  a  report,  under  oath, 
with  the  common  council  of  such  city,  or  the 
board  of  trustees  of  such  town,  showing  the 
estimated  or  actual  cost  of  any  such  ground 
and  building  or  buildings,  or  the  amount 
required  to  complete  such  ouildins  or  build- 
ings, or  purchase  such  ground  and  building 
or  buildings,  or  the  amount  of  such  debt,  on 
the  passage  of  an  ordinance  authorizing  the 
same  by  the  common  council  of  said  city,  or 
the  board  of  trustees  of  such  town,  issue  the 
bonds  of  such  city  or  town  to  an  amount  not 
exceeding  in  the  aggregate  fifty  thousand 
dollars,  in  denominations  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars, 
and  payable  at  any  place  that  may  be  des- 
ignated in  the  bonds  (the  principal  in  not 
less  than  one  year  nor  more  than  twenty 
years  after  the  date  of  such  bonds,  and  the 
interest  annually  or  semi-annually,  as  may 
be  therein  provided)  to  provide  the  means 
with  which  to  complete  such  building  or 
buildings,  or  to  pay  for  the  purchase  of 
such  ground  and  building  or  buildings,  and 
to  pay  such  debt.  Such  common  council  or 
board  of  trustees  may,  from  time  to  time,  ne- 
gotiate and  sell  as  many  of  such  bonds  as 
may  be  necessary  for  such  purpose,  in  any 
place  and  for  the  best  price  that  can  be  ob- 
tained therefor  in  cash :  Provide,  That  such 
bonds  shall  not  be  sold  at  a  price  less  than 
ninety-four  cents  on  the  dollar. 
**Sec.  4489.  The  proceeds  of  the  sales  of 
[084]  ^'^^^  bonds  shall  be  paid  to  the  said  school 
trustees,  to  enable  them  to  erect  or  complete 
such  building  or  buildings  and  pay  such 
debt.  But  before  payment  to  them,  such 
school  trustees  shall  file  with  the  county  audi- 
tor a  bond,  payable  to  the  State  of  Indiana, 
in  a  sum  not  less  than  the  full  amount  of 
the  said  money  so  to  be  paid  to  them,  and 
with  security  to  be  approved  by  said  audi- 
tor, conditioned  for  the  faithful  and  honest 
application  of  such  ntoney  to  the  purpose 
for  which  the  same  was  provided ;  and  such 
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trustees,  and  their  surety  or  sureties,  shall 
be  liable  to  suit  on  such  bond  for  any  waste, 
misapplication  or  Ipss  of  such  money,  in 
the  same  manner  as  now  piovided  for  waste 
or  loss  of  school  revenue.^ 

We  have  ^iven  these  sections  in  full  to 
show  the  entire  legislation  of  the  State  in 
1878,  upon  the  subject  of  the  power  of  towns 
to  borrow  money,  contract  loans,  incur  debts 
and  issue  bonds,  so  that  it  may  be  the  more 
clearly  determined  whether  it  anywhere  ex- 
pressly confers  upon  incorporated  towns  of 
the  State  the  general  power  of  issuing,  for 
sale  in  open  market,  negotiable  securities, 
in  the  form  of  bonds  and  coupons,  which,  in 
the  hands  of  bona  fide  purchasers  before 
maturity,  will  be  subject  to  no  legal  or  equi- 
table defenses  in  favor  of -the  maker.  In  our 
opinion  no  such  express  power  is  given  by 
these  sections,  either  for  the  purpose  of  raising 
money  or  funding  a  previous  indebtedness. 
Obviously,  it  cannot  be  found  in  sections 
4488  and  4489,  for  they  relate  specifically 
and  exclusively  to  bonds  for  school  build- 
ings, school  grounds  and  scliool  debts,  and 
prescribe  the  mode  by  which  bonds  may  be 
issued  by  towns  for  those  specified  objects— a 
mode  confessedly  not  followed,  or  even  at- 
tempted to  be  followed,  in  issuing  the  bonds 
in  this  suit.  We  are  confirmed  in  this  con- 
clusion by  the  view  taken  in  Hopper  v.  On- 
ington,  supra:  "The  averment,  that  the  de- 
fendant is  a  municipal  corporation  under  the 
laws  of  Indiana,  'with  full  power  and  au- 
thority, pursuant  to  the  laws  of  said  State, 
to  execute  negotiable  commercial  paper,'  if 
understood  as  alleging  a  general  power  to 
execute  negotiable  commercial  paper,  is  in- 
consistent with  the  public  laws  of  the  State, 
of  which  the  courts  of  the  United  States  take 
judicial  notice." 

The  laws  of  Indiana  referred  to  are  those  [fl 
we  are  now  considering.  The  court  also 
says :  **  The  General  Statute  of  May  15,  1869, 
authorized  towns  to  issue  bonds  for  the  pur- 
chase and  erection  of  laris  and  building 
for  school  purposes  only. "  But  the  lx)nds  la 
suit  were  not  issued  for  either  of  the  purposes 
named,  but  to  retire  and  pay  off  the  bondi 
of  1869.  The  Town  had  no  power  to  pay  off 
those  bonds  in  this  way,  viz.,  by  the  iasos 
of  new  bonds,  or  it  could  perpetuate  a  debt 
forever.  Bonds  once  issued  for  a  lawful  pur- 
pose must  be  paid  by  taxation.  This  is  mani- 
fest from  the  provision  which  requires  a  tax 
to  be  levied  each  year  "sufficient  to  pay  the 
annual  interest,  with  an  addition  oi  notlm 
than  five  cents  on  the  hundred  dol  lars  to  create 
a  sinking  fund  for  the  liquidation  of  the 
principal. "  When  bonds  are  once  issued  for 
a  lawful  purpose,  the  town  is  functus  officw 
as  to  that  matter.  To  ar^e  that  the  old 
bonds  are  a  dAt  for  school  purposes  whid 
may  be  liquidated  by  new  bonds  is  a  refine- 
ment of  construction  which  the  sound  sen* 
of  the  law  rejects. 

The  plaintiff  in  error  relies  mainly  upon 
the  ground  that  the  authority  in  qucstioa 
arises,  by  necessary  implication,  from  Uie 
power  to  make  certain  expenditures;  from 
the  character  of  the  objects  to  be  accomplished 
by  those  authorized  expenditures;  from  the 
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necessity  of  providing  the  means  for  pay- 
ing a  previous  indebtedness  lawfully  in- 
curred in  such  expenditures,  and  from  other 
powers  expressly  granted.  The  line  of  his 
counsers  argument,  and  that  of  the  district 
judge  to  whose  opinion  our  attention  has 
been  especially  called,  is  this:  Whilst  sec- 
tion 3342  (the  same  as  section  27  in  the  Act 
of  May,  1852)  is  not  in  itself  a  substantive 
grant  of  power,  it  clearly  evinces  the  legis- 
lative intent  and  understanding  that  the  right 
to  borrow  money  or  otherwise  incur  any  debt 
or  liability  might  be  implied  as  incidental 
to  the  express  power  given  in  that  or  any  sub- 
sequent Act  containing  not  inconsistent  pro- 
visions, and  includes  a  case  like  this,  where 
the  power  is  necessary  to  prevent  a  default 
of  payment  of  a  previous  debt,  which  it  was 
authorized  to  create.  It  is  insisted  farther, 
that  it  is  the  settled  doctrine  in  Indiana  that 
corporations  take,  by  implication,  all  the 
reasonable  modes  of  executing  their  express 
J  or  substantive  powers  which  a  natural  person 
may  adopt ;  and  that,  in  the  absence  of  posi- 
tive restrictions,  a  corporation  has  the  power 
to  borrow  money  as  an  incident  to  such  power. 

Section  119,  Dillon  on  Mun.  Corp.,  lays 
down  the  Indiana  law  on  this  subject,  sub- 
stantially as  is  contended  for  by  the  plaintiff 
in  error.  That  section  is  as  follows :  **  In  In- 
diana, the  doctrine  is  that  corporations,*  along 
with  the  express  and  substantive  powers  con- 
ferred by  their  charters,  take  by  implication 
all  the  reasonable  modes  of  executing  such 
powers  which  a  natural  person  may  adopt, 
it  is  a  power  incident  to  corporations,  in  the 
absence  of  positive  restriction,  to  borrow 
money  as  means  of  executing  the  express 
powers.  ^  A  large  number  of  cases  from  the 
Supreme  Court  of  Indiana  are  cited  in  a  note 
to  support  the  doctrine  of  the  text.  We  think 
the  proposition  that,  under  the  laws  of  Indi- 
ana, a  town  has  an  implied  authority  to  bor- 
row money,  or  contract  a  loan,  under  the 
conditions,  and  in  the  manner,  expressly  pre- 
scribed, cannot  be  controverted. 

But  this  only  brin^  us  back  to  the  ques- 
tion. Does  the'  implied  power  to  borrow 
money  or  contract  a  loan  carry  with  it  a 
farther  implication  of  power  to  issue  fund- 
ing negotiable  bonds  for  that  amount,  and 
sen  them  in  open  market,  as  commercial 
paper?  Let  us  see.  Sec.  3342  is  unquestion- 
ably a  limitation  upon  the  power  to  borrow 
money.  Its  very  lanp^uage  is  that  of  manda- 
tory negation.  '^No  incorporated  town  shall 
have  the  power  to  borrow  money,  or  incur 
any  debt,  ^  unless  certain  conditions  precedent 
are  complied  with.  The  conditions  which 
the  Statute  prescribes  the  Statute  means  to  be 
performed.  There  can  be  no  legal  borrow- 
ing unless  the  Statute  is  strictly  followed. 
What  does  it  prescribe?  That  there  must 
be  first  a  petition  to  the  town  trustees,  which 
shall  be  si^ed  by  the  citizen  owners  of  at 
least  five  eighths  of  the  taxable  property  of 
the  town,  whose  signatures  shall  be  verified 
by  an  affidavit  to  the  petition.  The  prayer 
of  the  petition  is  required  to  be  that  the 
board  of  trustees  shall  contract  such  debt  or 
loan.  The  board  could  not  depart,  in  its  ac 
tion,  from  this  legally  required  prayer  of  the 
petition  without  transcending  its  authority, 
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and  acting  ultra  vires.  But  the  board  did 
depart  from  the  prayer,  for  it  did  not  bor-  [687 
row  money,  nor  contract  a  loan ;  but  it  or- 
dained, in  so  many  words,  that  the  town  issue 
bonds  for  negotiation  and  sale  at  not  less  than 
ninety-four  cents  on  the  dollar.  We  think 
the  words  of  Chief  Justice  Marshall,  in  Head 
V.  Providence  Ins.  Co.,  6  U.  S.  2  Cranch,  127, 
169  [2:  229,  243],  aptly  characterize  this 
transaction,  and  bear  upon  the  points  which 
are  the  subject  of  this  controversy.  Speakine 
of  bodies  corporate  which  have  only  a  legal 
existence,  he  said:  "The  Act  of  incorpora- 
tion is  to  them  an  enabling  Act;  it  gives 
them  all  the  power  they  possess ;  it  enables 
them  to  contract,  and  when  it  prescribes  to 
them  a  mode  of  contracting^  they  must  ob- 
serve that  mode,  or  the  instrument  no  more 
creates  a  contract  than  if  the  body  had  never 
been  incorporated. "  See  also  iV<?M  York  Fire- 
men's Ins.  Co.  V.  Ely,  6  Conn.  560 ;  McCrack- 
en  V.  San  Francisco,  16  Cal.  619. 

It  is  admitted  that  the  power  to  borrow 
money,  or  to  incur  indebtedness,  carries  with 
it  the  power  to  issue  the  usual  evidences  of  in- 
debteoness,  by  the  corporation,  to  the  lender 
or  other  creditor.  Such  evidences  may  be 
in  the  form  of  promissory  notes,  warrants, 
and,  perhaps,  most  generally,  in  that  of  a 
bond.  But  there  is  a  marked  legal  difference 
between  the  power  to  give  a  note  to  a  lender 
for  the  amount  of  money  borrowed,  or  to  a 
creditor  for  the  amount  due,  and  the  power  to 
issue,  for  sale  in  open  market,  a  bond,  as  a 
commercial  security,  with  immunity,  in  the 
hands  of  a  bona  fide  holder  for  value,  from 
equitable  defenses.  The  plaintiff  in  error 
contends  that  there  is  no  legal  or  substantial 
difference  between  the  two ;  that  the  is.suing 
and  disposal  of  bonds  in  market,  though  in 
common  parlance,  and  sometimes  in  legisla- 
tive enactment,  called  a  sale,  is  not  so  in 
fact;  and  that  the  so-called  purchaser  who 
takes  the  bond  and  advances  his  money  for  it 
is  actually  a  lender,  as  much  so  as  a  person 
who  takes  a  bond  payable  to  him  in  his  own 
name. 

We  think  the  case  of  Police  Jury  v.  Britton, 
82  U.  S.  15  Wall.  666  [21:  251],  is  directly 
and  absolutelv  conclusive  against  the  posi- 
tion of  the  plaintiff  in  error   on  this  point. 
It  was  an  action  upon  coupons  of  certain  bondx 
issued  by  the  Police  Jury  of  Tensas  Parish, 
Louisiana,  the  validity  of  which  the  defend- 
ant denied,  upon  the  jrround  that  thev  were    1 688 
issued  without  the  authority  of  any  law  of 
that  State.     It  appeared  that  the  police  jury 
had  no  express  authority  to  issue  the  bonds 
in  question;  and,  if  they  had  any  authority 
of  the  kind,  it  must  be  implied  from  the  gen- 
eral powers  of  administration  with  which  the 
said  police  jury  was  invested.     The  question, 
therefore,  directly  presented  in  that  case  waa 
precisely  the  question  directly  presented  in 
this  case,  viz.,  whether  the  trustees  or  rep- 
resentative officers  of   a  parish,  county    oi 
other  local  jurisdiction,  invested  with  the 
usual  powers  of   administration  in   specific 
matters,  and  the  power  of  levying  taxes  to  de- 
fray the  necessary  expenditures  of  the  juris- 
diction, have  an  implied  authority  to  issue 
negotiable  securities,  payable   in  future,  of 
such  a  character  as  to  be  unimpeachable  in 
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the  hands  of  bona  fide  holders,  for  the  pur- 
pose of  raising  money  or  funding  a  previous 
indebtedness. 

The  opinion  of  the  court,  delivered  by 
Mr.  Justice  Bradley,  clearly  illustrated  the 
fundamental  distinction  between  issuing 
bonds  merely  as  evidence  of  a  debt  or  loan 
and  issuing  bonds  for  negotiation  and  sale 
genenilly,  with  respect  to  the  powers  of 
a  municipal  corporation.  It  said:  **That  a 
municipal  corporation  which  is  expressly 
authorized  to  make  expenditures  for  certain 
purposes  may,  unless  prohibited  by  law, 
make  contracts  for  the  accomplishment  of  the 
authorized  purposes,  and  thereby  incur  in- 
debtedness, and  issue  proper  vouchers  there- 
for, is  not  disputed.  This  is  a  necessary 
incident  to  the  express  power  granted.  But 
such  contracts,  as  long  as  they  remain  ex- 
ecutory, are  always  liable  to  any  equitable 
considerations  that  may  exist  or  arise  be- 
tween the  parties,  and  to  any  modification, 
abatement  or  rescission  in  whole  or  in  part 
that  may  be  just  and  proper  in  consequence 
of  illegalities,  or  disregard  or  betrayal  of 
the  public  interest.  Such  contracts  are  very 
different  from  those  which  are  in  controver- 
sy iu  this  case.  The  bonds  and  coupons  on 
which  a  recovery  is  now  sought  are  commer- 
cial instruments,  payable  at  a  future  day  and 
transferable  from  hand  to  hand.  .  .  .  The 
power  to  issue  such  paper  has  been  the  means, 
in  several  cases  which  have  recently  been 
brought  to  our  notice,  of  imposing  upon 
counties  and  other  local  jurisdictions  burdens 
[680]  of  a  most  fraudulent  and  Iniquitous  charac- 
ter, and  of  which  thev  would  have  been 
summarily  relieved  had  not  the  obligations 
been  such  as  to  protect  them  from  question 
in  the  hands  of  bona  fide  holders.  ...  It 
seems  to  us  to  be  a  power  quite  distinct  from 
that  of  incurring  inaebtedness  for  improve- 
ments actually  authorized  and  undertaken, 
the  justness  and.  validity  of  which  may  al- 
wa\  s  be  inquired  into.  It  is  a  power  which 
ought  not  to  be  implied  from  the  mere 
authority  to  make  such  improvements." 

The  plaintiff  in  error  quotes  from  the 
opinion  in  that  case,  to  support  his  conten- 
tion, the  following:  "We  do  not  mean  to 
be  understood  that  it  requires,  in  all  cases, 
express  authority  for  such  bodies  to  issue 
negotiable  paper.  The  power  has  frequently 
been  impliea  from  other  express  powers 
granted.  Thus,  it  has  been  held  that  the 
power  to  borrow  money  implies  the  power 
to  issue  the  ordinary  securities  for  its  repay- 
ment, whether  in  the  form  of  notes,  or  bonds 
payable  in  future."  We  think  the  signifi- 
cance of  these  sentences,  as  applicable  to  the 
facts  of  this  case,  can  be  clearly  discerned 
from  the  following  concluding  sentences  of 
the  paragraph :  "But  in  our  judgment  these 
implications  should  not  be  encouraged  or 
extended  beyond  the  fair  inferences  to  be 
gathered  from  the  circumstances  of  each  case. 
It  would  be  an  anomaly,  justly  to  be  depre- 
cated, for  all  our  limited  territorial  boards, 
charged  with  certain  objects  of  necessary  local 
administration,  to  become  the  fountains  of 
commercial  issues,  capable  of  fioating  about 
in  the  financial  whirlpools  of  our  large 
cities.  • 
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The  same  doctrine  is  presented  most  forci- 
bly in  the  case  of  N<uhvilU  v.  Bai\  86  U.  S. 
19  Wall.  468  [22 :  1641.  In  Claiborne  Ctnintf 
V.  Brooke,  111  U.  S.  400.  406  [28:  470,  472], 
it  was  held  that  the  Statutes  of  Tennessee, 
which  conferred  upon  counties  in  that  State 
the  power  to  erect  a  court-house,  jail  and 
other  necessary  county  buildings,  did  not 
authorize  the  issue  of  commercial  paper  at 
evidence  of  or  security  for  a  debt  contracted 
for  the  construction  of  such  a  building.  Re- 
ferring to  the  view  of  the  court  below  in  that 
case,  which  held  Uiat,  as  the  county  had 
power  to  erect  a  court-house,  that  power  im- 
plied the  power  to  contract  out  the  work,  and 
to  issue  negotiable  bonds  of  a  commercial 
character  in  payment  thereof,  Mr,  Jtutia  [< 
Bradley,  who  delivered  the  opinion  of  the 
court,  said  :  **  We  cannot  concur  in  this  view. 
The  erection  of  court-houses,  jails  and 
brides  is  amongst  the  ordinary  political  or 
administrative  duties  of  all  counties;  and 
from  the  doctrine  of  the  charg^e  it  would  nec- 
essarily follow  that  all  counties  have  the  in- 
cidental power,  without  any  express  legisla- 
tive authority,  to  issue  llonds,  notes  and 
other  commercial  paper  in  payment  of  coun^ 
debts  and  charges;  and  if  they  have  thia 
power,  then  such  obligations  issued  by  the 
county  authorities  and  passing  into  the  hands 
of  bona  fide  holders  would  preclude  the  county 
from  showing  that  they  were  issued  improp- 
erly, or  without  consideration,  or  for  a  debt 
already  paid ;  and  it  would  then  be  in  the 
power  of  such  authorities  to  utter  any  amount 
of  such  paper,  and  to  fasten  irretrievable  bur- 
dens upon  the  county  without  any  benefit 
received.  Our  opinion  is  that  mere  political 
bodies,  constituted  as  counties  are,  for  the 
purpose  of  local  police  and  administration, 
and  having  the  power  of  levying  taxes  to  de- 
fray all  puolic  charees  created,  whether  they 
are  or  are  not  formally  invested  with  corpo- 
rate capacity,  have  no  power  or  authority  to 
make  or  utter  commercial  paper  of  any  kind, 
unless  such  power  is  expressly  conferred  upoo 
them  by  law,  or  clear  1;^  implied  from  some 
other  power  expressly  given,  which  cannot  be 
fairly  exercised  without  it," — citing  BoUm 
Jury  V.  Bntton,  82  U.  S.  16  Wall.  666r21: 
251]  ;  Naehtille  v.  Bay,  86  U.  S.  19  Wall 
468  [22:  164]. 

In  Y<mnq  v.  Clarendon  Turn,,  183  U.  S.  840, 
847  [33 :356,  860],  many  of  the  decisions  bear- 
ing on  this  question  were  referred  to,  and  the 
court  said :  "  Even  where  there  is  authority 
to  aid  a  railroad,  and  incur  a  debt  in  ex- 
tending such  aid,  it  is  also  settled  that  such 
power  does  not  carry  with  it  any  authority 
to  execute  negotiable  bonds,  except  subject 
to  the  restrictions  and  diVections  of  the  ena- 
bling Act,"— citing  WeUe  v.  F&ntatoe  County 
Supre.  102  U.  S.  625  [26 :  122]  ;  Claibont 
County  V.  Brooke,  111  U.  S.  400  [28 :  470] ; 
Edley  v.  Milan,  127  U.  S.  189  [82 :  771 . 

In  HiU  V.  Memphie,  184  U.  S.  198,  209 
[33:  887,  889  ],  it  was  held  that  the  power 
conferred  by  statute  on  municipal  corpora- 
tions to  subscribe  for  stock  in  a  railway  cor- 
poration did  not  include  the  power  to  crests  V 
a  debt  and  issue  negotiable  bonds  in  order  to 
pay  for  that  subscription.  In  delivering  tht 
opinion  of  the  court, ifr  JueUee  Field  said: 
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^Whilst a  municipal  corporation,  authorized 
to  subscribe  for  the  stock  of  a  railroad  com- 
pany, or  to  incur  any  other  obligation,  may 
give  written  evidence  of  such  subscription 
or  obligation,  it  is  not  thereby  empowered 
to  issue  negotiable  paper  for  the  amount  of 
indebtedness  incurred  by  the  subscription  or 
obligation.  Such  papers  in  the  hands  of  in- 
nocent parties  for  value  cannot  be  enforced 
without  reference  to  any  defense  on  the  part 
of  the  corporation,  whether  existing  at  the 
time  or  arising  subsequently.  Municipal 
corporations  are  established  for  purposes  of 
local  government,  and  in  the  absence  of  spe- 
cific delegation  of  power  cannot  engage  in 
any  undertaking  not  directed  immediately 
to  the  accomplishment  of  those  purposes. 
Private  corporations  created  for  private  pur- 
poses may  contract  debts  in  connection  with 
their  business,  and  issue  evidence  of  them  in 
such  form  as  may  best  suit  their  convenience. 
The  inability  of  municipal  corporations  to 
issue  negotiable  paper  for  their  indebtedness, 
however  incurrea,  unless  authority  for  that 
purpose  is  expressly  ^iven  or  necessarily  im- 
plied for  the  execution  of  other  express  pow- 
ers, has  been  aflSrmed  in  repeated  decisions 
of  this  court."  All  of  the  cases  we  have 
cited  above  were  referred  to  in  the  opinion 
in  that  case  as  sustaining  the  doctrine  therein 
laid  down. 

The  logical  result  of  the  doctrines  an- 
nounced in  the  above-cited  cases,  in  our 
opinion,  clearly  shows  that  the  bonds  sued 
on  in  this  case  are  inval  id.  It  does  not  f ol low 
that  because  the  Town  of  Monticello  had  the 
right  to  contract  a  loan,  it  had  therefore  the 
right  to  issue  negotiable  bonds  and  put  them 
on  the  market  as  evidences  of  such  loan.  To 
borrow  money,  and  to  give  a  bond  or  obliga- 
tion therefor  which  may  circulate  in  the  mar- 
ket as  a  negotiable  security,  freed  from  any 
equities  that  may  be  set  up  by  the  maker  of 
it,  arc,  in  their  nature  ana  in  their  legal  ef- 
fect, essentially  different  transactions.  In 
the  present  case  all  that  can  be  contended  for 
is  that  the  Town  had  the  power  to  contract 
a  loan,  under  certain  specified  restrictions  and 
]  limitations.  Nowhere  in  the  Statute  is  there 
any  express  power  given  to  issue  negotiable 
bonds  as  evidence  of  such  loan.  iTor  can 
such  power  be  implied,  because  the  existence 
of  it  is  not  necessary  to  carry  out  any  of  the 
purposes  of  the  municipality. 

It  is  true  that  there  is  a  considerable  num- 
ber of  cases,  many  of  which  are  cited  in  the 
brief  of  counsel  for  plaintiff  in  error,  which 
hold  a  contrary  doctrine.  But  the  view  taken 
by  this  court  in  the  cases  above  cited  and 
others  seems  to  us  j;nore  in  keeping  with  the 
well -recognized  and  settled  principles  of  the 
law  of  municipal  corporations.  For  as  is  said 
in  Dillon's  Mun.  Corp.  (Third  edj.  §  507: 
**The  frauds  which  unscrupulous  officers  will 
be  enabled  successfully  to  practice  if  an 
implied  and  unguarded  power  to  issue  nego- 
tiable securities  is  recognized,  and  which  the 
corporation  or  the  citizens  will  be  helpleas 
to  prevent,  is  a  strong  argument  against  the 
juaicial  establishment  of  any  such  power. 
And  the  argument  is  unanswerable,  when  it 
is  remembered  that  in  ascertaining  the  ex- 
tent of  corporate  powers  there  is  no  rule  of 
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safety,  but  the  rule  of  strict  construction, 
and  that  such  an  implied  power  is  not  neces- 
sary, however  convenient  it  may  be  at  times, 
to  enable  the  corporation  to  exercise  its  or- 
dinary and  usual  express  powers,  or  to  carry 
into  effect  the  purposes  for  which  the  corpora- 
tion is  created.  We  regard  as  alike  unsound 
and  dangerous  the  doctrine  that  a  public  or 
municipal  corporation  possesses  the  implied 
power  to  borrow  money  for  its  ordinary  pur- 
poses, and,  incidental  to  that,  the  power  to 
issue  commercial  securities.  The  cases  on 
this  subject  are  conflicting,  but  the  tendency 
is  towards  the  view  above  indicated.  The 
opinion  of  Mr.  Justice  Bradley,  in  a  case  be- 
fore referred  to  (Nashville  v.  Hay) ,  evinces  a 
thorough  comprehension  of  the  whole  ques- 
tion, and,  in  our  judgment,  is  sound  in  every 
proposition  it  advances,  and  must  become  the 
law  of  this  country.  This  view  is  confirmed 
by  the  almost  invariable  leccislative  practice 
in  the  States  to  confer,  when  it  is  deemed  ex- 
pedient, upon  municipalities  and  public  cor- 
porations, in  express  terms,  the  power  to  bor- 
row money  or  to  issue  negotiable  bonds  or 
securities. " 

In  the  case  before  us  the  power  in  question 
is  not,  in  our  opinion,  indispensable  to  the  [603' 
exercise  of  the  express  or  implied  powers 
conferred  upon  the  Town  by  law.  The  utmost 
that  can  be  said  is,  that  it'  was  deemed  more 
convenient  or  expedient  to  issue  the  bonds  in 
that  form  than  in  the  mode  prescribed. 

We  think  that  the  fact  that  the  Legislature 
of  the  State  of  Indiana,  by  the  Acte  of  1867, 
1869  and  1878,  above  referred  to,  expressly 
authorized  towns  in  the  same  class  as  the 
defendant  in  error  to  issue  bonds  for  certain 
specified  purposes,  under  proper  safeguards 
and  limitations,  is  indicative  of  the  legisla- 
tive understanding  that,  without  some  such 
express  statutory  provisions,  no  power  existed 
in  the  town  to  issue  negotiable  bonds,  and 
sell  them  in  open  market. 

The  same  may  be  said  of  the  Act  of  the 
Legislature  of  that  State  which  took  effect 
August  24,  1879,  expressly  conferring  upon 
the  towns  in  that  State  power  to  fund  their 
indebtedness  by  issuing  bonds  and  negotiat- 
ing them  for  that  purpose,  under  certain 
specified  terms,  restrictions  and  limitations. 

We  are  not  unmindful  that  in  several  of 
the  cases  in  the  Supreme  Court  of  Indiana, 
cited  by  counsel  for  plaintiff  in  error,  there 
mav  be  found  abstract  propositions,  suscep- 
tible of  a  construction  in  support  of  the  posi- 
tion he  seeks  to  maintain.  But  we  think 
this  case  is  distinguishable  from  them  all, 
in  essential  features  which  except  it  from 
those  general  propositions,  and  leave  the 
conclusion  whicn  we  have  reached  in  harmony 
with  them. 

It  is  contended  that  the  bonds  sued  on  were 
issued  practically  for  the  purpose  of  taking 
the  place  of  the  prior  bonds  outstanding  ana 
unpaid,  which  represented  a  debt  for  the 
erection  of  a  school  building,  and  were  there- 
fore authorized  by  section  4488.  This  posi- 
tion is  untenable.  It  cannot  be  reasonably 
contended  that  the  bonds  were  issued  under 
any  of  the  sections  relatine  to  the  negotiation 
ana  sale  of  bonds  for  school  purposes.  It 
is  not  even  pretended  that  they  were  issued 
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in  accordance  with  the  clearly  defined  condi- 
tions and  restrictions  imposed  by  those  sec- 
tions. 

Nor  do  we  think  the  fact  that  the  Town 
actually  received  a  portion  of  the  money  aris- 
ing from  the  sale  of  the  so-called  bonds  (or, 
in  legal  contemplation,  perhaps  all  of  it,  as 
it  was  paid  to  the  agent  of  the  Town) ,  estops 
the  corporation  from  pleading  a  want  of  au- 
thority in  the  municipality  to  issue  the 
instruments  sued  on.  The  original  act  of 
issuing  the  bonds  for  sale  was  not  only  unau- 
thorized by  law,  but  in  disregard  of  its  re- 
quirements, and  no  subsequent  act  of  the  town 
trustees  could  make  it  valid.  Whether  it 
could  be  a  circumstance  in  favor  of  the  equi- 
table right  of  the  holders  of  the  bonds  to  re- 
cover from  the  municipality  the  money  which 
they  represent  is  a  question  not  here  for  con- 
sideration. The  suit  was  upon  the  bonds 
themselves,  and  for  the  reasons  above  stated 
we  hold  that  there  can  be  no  recovery  upon 
them. 

Judgment  affirmed, 

Mr.  Justice  Brown  was  not  a  member  of 
the  court  when  this  case  was  argued,  and  took 
no  part  in  its  decision. 

The  C?itef  Justice  and  Mr,  Justice  Brewer 
were  not  present  at  the  argument,  and  took 
no  part  in  the  decision. 


*®*1    J.   C.   ANDERSON,    Administrator  of   the 
Estate  of  Edward  J.  Wnson, 
Deceased,  bt  al.,  Appts,, 

V, 

JAMES  S.  WATT,  Executor  of  James  Stm- 
moTON,  Deceased. 

(See  S.  C.  Reporter's  ed.  694-708.) 

Jurisdiction  of  circuit  courts— citizenship  must 
be  positively  averred — Act  of  1875^Mrties  to 
foreclosure— husband,  necessary  party — volun- 
tary appearance— donUcil,  what  is—domicil 
of  hu^nd  is  domieil  of  toife— jurisdiction 
not  canf  erred  by  striking  out  parties, 

L  Under  the  Act  of  March  8, 187S,  determiolnff  the 
Jurisdiction  of  circuit  courts  of  the  United  States 
as  Stat.  472),  the  objection  to  tbe  Jurisdiction 
upon  a  denial  of  the  averment  of  citizenship  is 
not  confined  to  a  plea  in  abatement  or  a  demurrer, 
but  may  be  taken  in  the  answer,  and  the  time  at 
which  it  may  be  raised  is  not  restricted. 

SL  Although  the  averment  as  to  dtisenship  may  be 
sufficient,  yet,  if  it  appear  that  that  averment  is 
untrue,  it  is  the  duty  of  the  circuit  court  to  dis- 
miss the  suit;  and  this  court,  on  appeal  or  writ  of 
error,  will  see  to  it  that  the  Jurisdiction  of  the 
circuit  court  has  In  no  respect  been  Imposed  upon. 

8.  In  cases  where  Jurisdiction  depends  upon  the 
citizenship  of  the  parties,  such  citizenship,  or  the 

KOTB.— ^8  to  jurisdiction  of  the  United  States  dr- 
tuit  cottrt  depending  on  parties  and  residence,  see 
note  to  Emory  v.  Greenough,  1:  B40. 

As  to  jurisdiction  of  United  States  courts  over  com- 
mon-law oJTerues,  see  note  to  United  States  v.  Gooi- 
Idge.  4:  124. 

As  to  jurisdiction  of  state  and  United  States  courts, 
as  to  territory  and  offense^  see  note  to  United  States 
V.  Bevans,  4:  404. 
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facts  wblob  In  legal  Intendment  ooosdcnte  It, 
must  be  distinctively  and  pocltlvely  averred  in  the 
pleadlngR,  or  affirmatively  with  equal  dlstlnctnesi 
In  other  parts  of  the  reoord.  It  la  not  suffldedl 
that  Jurisdiction  may  be  inferred  arg^nmentatiTe- 
ly  from  the  averments. 

i.  Since  the  Act  of  187S,lf  ft  appears  fktnntfae 
pleadings  and  proofs  taken  together  that  the  de- 
fendants are  citizens  of  the  United  States  and 
reside,  in  tbe  sense  of  having  their  permanent 
domioll,  in  the  State  of  which  tbe  oomplainanti 
are  citizens,  or  that  each  of  the  Indispensable  ad- 
verse parties  is  not  competent  to  sue  or  liable  to 
be  sued  therein,  the  circuit  court  cannot  maintain 
cognizance  of  the  suit.  And  the  Inquiry  is  deter- 
mined by  the  condition  of  the  parties  at  the  com- 
mencement of  the  suit. 

6.  A  bill  to  foreclose  a  mortgage  la  properly  filed 
in  the  name  of  the  two  exeouton  under  the  will 
of  the  mortgagee  to  whom  letteia  testamentsry 
have  issued. 

0.  The  husband  of  one  in  possession  of  land  claim- 
ing title  is  a  necessary  party,  with  his  wife,  to  an 
action  in  Florida  to  foreclose  a  mortgage  thereon. 

T.  A  person  who  has  not  been  named  as  defendant 
to  a  bill  may  appear  at  the  hearlnir«  with  the  coo- 
sent  of  all  the  parties  to  the  cause. 

8.  The  place  where  a  person  lives  la  taken  to  be  his 
domicil  until  facts  adduced  establish  the  contrary, 
and  a  domicil  when  acquired  Is  presumed  to  con- 
tinue until  it  is  shown  to  have  bisen  changed. 

9.  Although  the  wife  may  be  residing  In  another 
place,  the  domicil  of  the  husband  la  her  domiciL 
Even  where  a  wife  is  living  apart  from  her  hua- 
band,  without  sufficient  cause,  his  domicil  Is  io 
law  her  domiciL 

10.  Where  a  suit  was  oommenoed  by  two  executors, 
one  of  whom  was  a  citizen  of  the  same  State  is 
defendants.  Jurisdiction  cannot  be  given  the  drw 
cult  court  by  an  amendment  striking  out  the 
original  averment  of  dtlaenship  and  Inserting  a 
new  averment  that  since  the  commencement  of 
the  suit  the  letters  to  that  executor  have  been  re- 
voked, by  the  court  directing  the  suit  to  proceed 
in  the  name  of  the  other  as  sole  surviving  exec- 
utor, as  he  could  not  have  maintained  the  bill  as 
amended  on  the  day  the  bill  was  filed. 

LNo.  188.] 

Argued  Jan.  8, 1891,     Bedded  March  f  ,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  Florida  decreeing  a  sale  of  lands  on 
foreclosure  of  the  mortgage.  Beversed  and 
cause  remanded  with  instructions  to  dismiss  for 
want  of  jurisdiction. 

Statement  by  Mr,  Chief  Justice  Fuller:  [69S| 
This  was  a  bill  filed  on  the  25th  day  of 
August,  1886,  by  Gustavus  W.  Faber  and 
James  S.  Watt,  describing  themselves  as 
"both  of  the  City  and  State  of  New  York 
and  citizens  of  the  State  of  New  York,  ex- 
ecutors of  the  last  will  of  James  Symington, 
deceased,  late  of  the  State  of  New  York, "  as 
such  executors,  against  "J.  C.  Anderson,  of 
Orlando,  Orange  County,  Florida,  a  citizen 
of  the  State  of  Florida,  as  the  administrator 
of  Edward  J.  Wilson,  deceased,  and  Thomas 
Emmett  Wilson  and  Sarah  J.  Davis,  both 
of  Sylvan  Lake,  Orange  County,  Florida, 
citizens  of  the  State  of  Florida,"  for  the 
foreclosure,  by  sale  of  the  property,  of  a 
mortgage  given  by  Edward  J.  Wilson  to 
James  Symington,  August  28,  1875,  and  re- 
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corded  May  8,  1876,  od  certain  real  estate  in 
Orange  County,  Florida. 

Andeison  and  Wilson  demurred  to  the  bill, 
and  assigned  as  one  of  the  causes  of  demurrer 
that  the  bill  did  not  ** sufficiently  show  the 
authority  of  complainants  to  bring  this  suit 
as  the  executors  of  James  Symington,  de- 
ceased. **  Mrs.  Davis  filed  a  verified  plea, 
averring  Uiat  the  executors  had  been  dis- 
charged, and  also  that  she,  **  before  and  at  the 
time  of  the  filing  of  the  said  bill,  was,  and 
now  is,  under  the  coverture  of  one  George 
W.  Davis,  who  is  still  living,  to  wit,  in  the 
City  and  State  of  New  York,"  and  praying 
judgment,  and  to  be  hence  dismissed. 

December  26,  the  plea  and  demurrer  were 
severally  set  down  for  bearing  by  the  solic- 
itors for  the  complainants.  Copies  of  Sym- 
ington's will,  the  proofs  on  its  presentation 
for  probate,  the  order  admitting  to  probate 
and  the  letters  testamentary,  duly  exempli- 
fied, were  subsequently  filed,  and  the  de- 
murrer overruled.  Defendants  Anderson  and 
Wilson  answered  March  15,  1886,  setting  up 
a  homestead  entry  of  the  land,  possession, 
improvement,  commutation  and  payment  by 
one  Earnest ;  the  conveyance  by  him  to  E.  J. 
Wilson  by  deed  dated  March  15,  1871,  and 
recorded  November  28,  1876 ;  deed  of  E.  J. 
Wilson  of  one  half,  for  a  valuable  consider- 
ation, to  Thomas  E.  Wilson,  May  22,  1871, 
recorded  September  11,  1875;  actual  posses- 
sion by  Thomas  E.  and  his  grantee  from  May 
22,  1871,  to  the  present  time;  issue  of  the 
patent  April  10,  1875,  to  E.  J.  Wilson,  re- 
corded November  24,  1879;  large  advances 
by  Thomas  E.  prior  to  the  Symington  mort- 
gage, for  the  benefit  of  the  land,  in  excess 
of  his  share,  and  valuable  improvements 
made  thereon  by  himself  and  his  grantee. 

The  answer  further  averred  tnat  E.  J. 
Wilson,  who  resided  in  New  York,  died  there 
in  April,  1876 ;  that  the  taxes  upon  the  un- 
divided half  interest  belonging  to  E.  J. 
Wilson's  estate  were  not  paid  for  the  years 
1876  and  1877 ;  that  the  heirs  and  devisees 
would  have  nothing  to  do  with  the  affairs  of 
the  estate,  and  Symington  took  no  steps  and 
made  no  sign ;  that  the  undivided  half  was 
sold  January  8,  1878,  for  the  taxes,  and  de- 
fendant Thomas  E.  became  the  purchaser  and 
received  a  deed  January  16,  1879,  as  by  stat- 
ute prescribed,  which  was  duly  recorded  that 
day ;  that  he  and  his  grantee  had  remained 
in  full,  quiet  and  peaceable  possession  of 
said  undivided  half  from  thence  hitherto, 
and  no  suit  had  been  commenced  to  set  aside 
said  tax  deed  or  recover  possession ;  and  that 
the  statutory  bar  was  complete. 

It  was  further  alleged  that  on  the  18th  of 
October,  1879,  defendant  Wilson  sold  the  land 
to  Sarah  J.  Davis,  wife  of  George  W.  Davis, 
of  the  City  of  New  York,  for  $8,000,  $2,000 
cash  and  $6,000  on  time,  secured  by  a  mort- 
gage back,  and  conveyed  it  to  her  by  war- 
ranty deed  in  fee  simple,  which  deed  was 
recorded  November  24,  1879.  Defendant 
Wilson  further  answered  that  Mrs.  Davis 
immediately  went  into  the  actual  possession 
of  the  land,  and  has  continued  in  such  pos- 
session from  thence  hitherto,  and  made  im- 
provements upon  the  property  to  the  amount 
of  over  $20,000. 
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Certain  assignments  of  the  purchase -money 
mortgage  to  Mary  F.  Wilson,  of  New  York, 
in  January  and  June,  1884,  and  duly  then 
recorded,  were  set  forth,  as  well  as  a  mort- 
Kige,  by  Mr.  and  Mrs.  Davis,  to  Appleton  [69 
&  Co. ,  made  and  recorded  in  1884. 

May  8,  1886,  an  answer,  sworn  to  by  de- 
fendant Sarah  J.  Davis,  entitled  as  "the  an- 
swer of  Sarah  J.  Davis  and  Gteorge  W.  Davis, 
her  husband,  two  of  the  defendants  above 
named,  to  the  bill  of  complaint  exhibited 
against  them  by  the  complainants, "  signed 
by  "def'ts*  sol's, **  and  purporting  throuti^hout 
to  be  by  **  these  defendants, "  was  filed  in  the 
case.  This  set  out  the  circumstances  under 
which  the  purchase  from  Thomas  E.  Wilson 
was  made,  the  consideration,  the  possession- 
and  improvement  of  the  land,  and  that  by 
virtue  of  the  conveyance  to  her  and  her  ad- 
verse possession  she  had  acquired  absolute 
title. 

Replications  were  filed  and  proofs  taken;, 
and  on  December  20,  1886,  the  court  ordered 
that  the  bill  be  amended  by  striking  out  from 
the  address  the  words  **  Gustayus  W.  Faber 
and  James  S.  Watt,  both  of  the  City  and 
State  of  New  York  and  citizens  of  the  State 
of  New  York,"  and  inserting  therein  as  fol- 
lows :  **  Gustavus  W.  Faber,  of  the  City  and 
State  of  New  York  and  a  citizen  of  the  State 
of  New  York,  and  James  S.  Watt,  a  subject 
of  the  Kingdom  of  Great  Britain,  temporarily 
residing  in  the  City  of  New  York. "  It  was. 
further  ordered  that,  **  it  appearing  to  the 
court  that  letters  testamentary  on  the  estate 
of  James  Symington,  deceased,  heretofore 
issued  to  Gustavus  W.  Faber,  decease,  one 
of  the  complainants  herein,  suing  as  one  of 
the  executors  of  James  Symington,  deceased, 
have  been  revoked,  as  is  shown  by  a  duly^ 
exemplified  copy  of  the  records  of  the  Sur- 
rogate Court  of  the  County  of  New  York^ 
State  of  New  York,  filed  herein,  it  is  there- 
fore ordered,  adjudged  and  decreed,  on  motion 
of  complainants  herein,  that  this  causepro- 
ceed  in  the  name  of  the  said  James  S.  Watt, 
sole  surviving  executor  of  James  Symington, 
deceased,  and  that  it  be  discontinued  as  ta 
said  Gustavus  W.  Faber,  suing  as  co-ex- 
ecutor." The  exemplified  copy  of  the  record 
referred  to  was  filed  in  the  court,  with  the 
amendment,  December  21,  and  showed  that 
on  the  4th  of  May,  1886,  Faber  filed  a  peti- 
tion in  the  office  of  the  surrogate  for  the 
County  of  New  York  for  a  decree  revoking 
the  letters  testamentary  issued  to  him,  and 
that  the  order  of  revocation  was  thereupon 
entered  thereon. 

The  cause  was  heard  upon  the  pleadings  [60 
and  proofs,  and  at  the  hearing  the  respondent 
introduced  an  exemplified  copy  of  tne  will 
of  Edward  J.  Wilson,  deceased,  the  proceed- 
ings on  its  admission  to  probate  and  the 
letters  testamentary  issued  to  his  executors. 
May  19,  1876. 

January  19,  1887,  a  decree  was  entered  (by^ 
the  district  judge  holding  the  circuit  court) 
finding:  *'That  the  defendant  J.  C.  Ander- 
son, as  the  administrator  of  the  estate  of 
Edward  J.  Wilson,  deceased,  and  in  hi» 
capacity  as  such  administrator,  is  justly  in- 
debted to  the  complainant  as  the  sole  acting 
executor  of  the  last  will  and  testament  or 
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James  Symington,  deceased,  in  the  sum  of 
thirteen  thousand  (|ld,000)  dollars  prin> 
cipal,  and  ten  thousand  eight  hundred  and 
eighty -seven  ^  ($10,887. 13;  dollars  inter- 
est, making  in  all  twenty-three  thousand 
eight  hundred  eightjr-seven  ^  (|23,887.13) 
dollars,  and  that  said  complainant  holds  a 
mortgage  lien  to  secure  the  said  principal 
and  interest  hereby  adjudicated  and  declared 
in  his  favor  upon  an  undivided  one-half  in- 
terest in  and  to  the  following  lands:"  [de- 
scribing them]  ;  and  decreeing  a  sale  in 
default  of  payment.  Sale  having  been  made 
and  reported,  exceptions  were  filed  to  its 
confirmation,  and  overruled.  Thereupon  an 
appeal  was  perfected  from  the  main  decree 
and  the  order  confirming  the  sale. 

Mr.  J.  Hubley  Ashton,  for  appellants: 

It  was  error  in  the  circuit  court  to  assume 
lurisdiction  in  this  suit,  which  should  have 
been  dismissed  for  want  of  Jurisdiction;  and 
the  final  decree  rendered  therein  by  that  court, 
therefore,  should  be  now  reversed  by  this  court. 

Morris  v.  Gilmer,  129  U.  8.  825  (82:  693); 
Nashua  d  L.  R  Corp,  v.  Boston  d  L,  R.  Corp, 
186  U.  8.  374  (84:  867);  Farmington  v.  PiUs- 
bui-y,  114  U.  8.  144(29;  116). 

Where  the  jurisdiction  depends  upon  the  citi- 
zenship of  the  parties,  such  citizenship,  or  the 
facts  which  in  legal  intendment  constitute  it, 
should  be  distinctly  and  positively  averred  in 
the  pleadings,  or  should  appear  affirmatively 
and  with  equal  distinctness  in  other  parts  of 

Robertson  v.  Cease  97  U.  S.  646  (24:  1057); 
Mansfield,  G,  d  L.  M,  R.  Co.  v.  8wan,  111  U. 
8.  382  (28:  463);  Stevens  ▼.  Niehols,  180  U.  8. 
281  (82:  914). 

1  he  jurisdiction  fails  if  it  is  consistent  with 
the  record  that,  when  the  suit  was  begun,  one 
of  the  parties  was  not  a  citizen  of  any  State  of 
the  Union,  or  that  adverse  parties  were  citizens 
of  the  same  State. 

Cameron  v.  Hodges,  127  U.  8.  825  (82:  188); 
Metcalfy,  Watertown,  128  U.  8.  688(82:  543); 
Mansfield,  G.  dk  L,  M,  R,  Co.  y.  Swan,  111  U. 
8.  881  (28:468). 

Each  CO  plaintiff  must  be  competent  to  sue 
and  each  co-defendant  liable  to  be  sued  in  the 
circuit  court,  or  the  jurisdiction  cannot  be  en- 
tertained. 

Straiobridge  v.  Curtiss,  7  U.  8.  8  Cranch,  267 
(2:  435):  Smith  v.  Lyon,  188  U.  8.  819  (88:  686). 

Where  a  man  lives  is  taken  prima  facie  to  be 
his  domicil,  until  the  facts  establish  the  con- 
trary, and  when  a  person  has  resided  in  a  State 
for  a  considerable  time,  being  in  business  there, 
he  may  be  presumed  to  be  a  citizen  of  such 
State,  unless  the  contrary  appears. 

Ennis  v.  Smith,  55  U.  8.  14  How.  400  (14: 
472);  Sltelton  v.  Tiffin,  47  U.  8. 6  How.  185  (12: 
897). 

Id  legal  contemplation,  the  domicil  of  the 
husband  is  the  domicil  of  the  wife,  although 
she  may  be  actually  residine  in  another  place. 

Story,  Confi.  Laws,  §  46;  2  Bishop,  Mar.  and 
Div.  §  125;  Greene  r.  Greene,  U  Pick.  4l0; 
Harteau  v.  Harteau,  14  Pick.  185;  Hairstony. 
Bainton,  27  Miss.  704;  Harrison  v.  Harrison, 
20  Ala.  643. 

The  jurisdiction  of  the  circuit  court  depends 
on  the  condition  of  the  parties  at  the  com- 
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mencement  of  the  suit,  and  no  sabseqneot 
change  can  give  or  take  it  away. 

MoUan  ▼.  Torrance,  22  U.  S.  9  Wheat  539 
(6:  154);  Dunn  ▼.  Clarke,  88  XJ.  8.  8  Pet.  1  (8: 
845);  Conolly  v.  Taylor,  27  XJ.  8.  2  PeL  556  (7: 
518). 

In  a  suit  against  a  married  woman  by  a  third 
person,  her  husband  must  be  joined  with  her 
as  a  co-defendant,  and  his  nonjoinder  is  a  suffi- 
cient cause  for  dismissal  of  the  bilL 

United  States  v.  Pratt  Coal  &  C.  Co.  18  Fed. 
Rep.  709;  Douglas  ▼.  ButUr,  6  Fed.  Rep.  228; 
Taylor  v.  Holmes,  14  Fed.  Rep.  514;  O^Hara 
V.  MeConneU,  93  U.  8.  152  (23:  842);  1  Dan. 
Ch.  PI.  and  Pr.  482;  Story,  Eq.  PL  §  71;  Fer- 

ron  V.  Smith,  2  Johns.  Ch.  189,  1  N.  Y.  Ch. 
ed.  328. 

In  Florida,  a  married  woman  can  neither  sue 
nor  be  sued  at  law  or  in  equity,  without  the 
joinder  of  her  husband,  except  in  special  cases. 

Lignoski  v.  Bruce,  8  Fla.  269;  Cofee  v.  Gtoo- 
wr,  20  Fla.  64;  Smith  v.  Smith,  18  Fla.  789; 
Dzialynski  v.  BankofJaeksontdUe,  28  Fla.  346; 
McGill  V.  McGill,  19  Fla.  841;  Staley  v.  Ham- 
ilton, 19  Fla.  275;  Cam  v.  Haisley,  22  Fla.  817 

Mr.  and  Mrs.  Davis  were  both  necessary 
parties  to  any  bill  to  extinguish  their  rights  io 
the  property,  and  no  valid  decree  of  sale  could 
be  made  without  their  presence  in  the  case  as 
defendants  to  the  bill. 

Jones,  Mortg.  §  1894;  Barbour,  Parties,  503; 
T&rrell  v.  AUtson,  88  U.  8.  21  Wall.  298  ^22: 
636);  Hagan  v.  Walker,  55  U.  S.  14  How.  88 
(14:  816);  Chicago,  D,  A  V.  R.  Co.  v.  FosdieK 
106  U.  8.  68  (27:  54);  MeArthur  v.  Seott,  118 
U.  8.  841  (28: 1015);  Berlaek  y,  BaUe,  22  Fla. 
286. 

Mr,  James  LowndeSt  for  appellee: 

Residence  and  citizenship  are  not  synony- 
mous. 

Robertson  v.  Ce€ue,  97  U.  8.  646  (34:  1057); 
Eherhirt  y.  Huntsvilie  College,  120  U.  8.  223 
(80:  628;;  Menard  v.  Goggan,  121  U.  8.  253 
(30:  914). 

The  averment  that  a  party  had  a  "fixed  aod 
permanent  domicil"  in  a  State  is  not  equivalent 
to  an  averment  of  his  citizenship  in  that  State. 

Broum  v.  Keen^,  88  U.  8.  8  Pet.  112  (8:  885). 

The  supposed  defect  would  have  been  cura- 
ble by  amendment. 

Conolly  V.  Taylor,  27  U.  8. 2  Pet  657  (7:  518); 
Cameai  v.  Banks,  28  U.  8.  10  Wheat.  181  (6: 
297). 

The  interests  of  Mary  P.  Wilson  and  D.  Ap- 
pleton  and  C!ompany  are  incumbrances  only  of 
the  equity  of  redemption  and  on  that  ground 
those  persons  are  not  necessary  parties. 

Jones,  Mortg.  §^  1874,  1895. 

As  regards  tbe  tax  title,  the  jurisdiction  to 
set  it  aside  in  such  a  suit  is  asserted  in  Hefner  v. 
Northwestern  Mut.  L.  Ins,  Co.,  123  U.  8. 747(31: 
809). 

The  owner  of  such  title  was  a  proper,  if  not 
a  necessary,  party  to  the  bill. 

MendenhallY,  Hall,  184  U.  8.  559(88: 1012); 
Bradley  v.  Patrkhurst,  20  Ean.  462. 

Mr.  Chief  Justice  Fuller  delivered  ths 
opinion  of  the  court : 

Under  the  Act  of  March  8,  1875,  determin- 
ing the  jurisdiction  of  circuit  courts  of  the 
United  States  (18  Stat.  472),  the  objection  to 
the  jurisdiction  upon  a  denial  of   the  aver- 
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■ment  of  citizenship  is  not  confined  to  a  plea 
in  abatement  or  a  demurrer,  but  maj  be  taken 
in  the  answer,  and  the  time  at  which  it  may 
be  raised  is  not  restricted.  Although  the 
averment  as  to  citizenship  may  be  sufficient, 
jet,  if  it  appear  that  that  averment  is  untrue, 
It  is  the  duty  of  the  circuit  court  to  dismiss 
the  suit ;  and  this  court,  on  appeal  or  writ 
of  error,  must  see  to  it  that  the  jurisdiction 
of  the  circuit  court  has  in  no  respect  been 
imposed  upon.  Morris  v.  Gilmer,  129  U.  8. 
815,  825  m :  690,  693]  ;  Ifashua  dt  L,  R. 
QMrp.  ▼.  Boston  d  L.  R,  Corp.  136  U.  S. 
856.  874  [34 :  368,  3671  ;  Cameron  v.  Bodges, 
127  U.  S.  822,  825  [32:  132,  133]. 

As  remarked  in  Bernard's  Twp.  ▼.  Stebbins, 
109  U.  S.  841,  858  [27 :  956,  960],  it  has  been 
the  constant  effort  of  Confess  and  of  this 
court  to  prevent  the  discrimination  in  respect 
to  suits  between  citizens  of  the  same  btate 
and  suits  between  citizens  of  different  States, 
established  by  the  Constitution  and  laws  of 
the  United  States,  from  being  evaded  by 
bringing  into  the  federal  courts  controversies 
between  citizens  of  the  same  State.  Shrew- 
port  V.  CoU,  129  U.  S.  86,  44  [32:  589,  592]. 

Although  the  Fourteenth  Amendment  de- 
<;lares  all  citizens  of  the  United  States  to  be 
citizens  "of  the  State  where  thej;  reside," 

fet  as  the  jurisdiction  of  the  circuit  court  is 
imited  in  the  sense  that  it  has  none  except 
that  conferred  by  the  Constitution  and  laws 
of  the  United  States,  and  the  presumption 
is  that  a  cause  is  without  its  jurisdiction 
unless  the  contrary  affirmatively  appears,  it  is 
•essential  that  in  cases  where  jurisaiction  de- 
pends upon  the  citizenship  of  the  parties, 
such  citizenship,  or  the  facts  which  in  legal 
intendment  constitute  it,  should  be  distinc- 
tively and  positively  averred  in  the  pleadings, 
or  ^ould  appear  affirmatively  with  equal  dis- 
tinctness in  other  parts  of  the  record.  It  is 
not  sufficient  that  jurisdiction  may  be  in- 
ferred argumentatively  from  the  averments. 
Robertson  v.  Cease,  97  U.  S.  646,  649  [24: 
1057,  1058]  ;  Br<ywn  v.  Keene,  33  U.  S.  8  Pet. 
112.  115  [8:  885,  886].  It  was  therefore  held 
in  Robertson  v.  Cease,  s^ipra;  Continental  Ins. 
Co.  y.  Rhoads,  119  U.  S.  237  [30 :  380] ; 
Henard  y.  Qoggan,  121  U.  S.  253  [80:  914], 
and  other  cases,  that  the  averment  that  the 
parties  to  a  cause  were  "residents"  in  differ- 
ent States,  respectively,  was  not  enough. 
And  in  Brown  v.  Keene,  supra,  which  was 
an  action  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  where 
the  plaintiff  was  a  citizen  of  the  State  of 
Maryland,  that  the  averment  that  the  defend- 
ant was  a  citizen  or  resident,  "holding  his 
fixed  and  permanent  domicil  in  the  Parish 
of  St.  Charles,"  there  being  no  allegation 
that  he  was  a  citizen  of  the  United  States, 
was  insufficient. 

Since  the  Act  of  1875,  if  it  appears  from 
the  pleadings  and  proofs  taken  together  that 
the  defendants  are  citizens  of  the  United 
States  and  reside,  in  the  sense  of  having  their 
permanent  domicil,  in  the  State  of  which 
the  complainants  are  citizens  (or  that  each 
of  the  indispensable  adverse  parties  is  not 
competent  to  sue  or  liable  to  be  sued  therein) , 
the  circuit  court  cannot  maintain  cognizance 
of  the  suit.     And  the  inquiry  is  determined 


by  the  condition  of  the  parties  at  the  com- 
mencement of  the  suit.  Mollan  v.  Torrance, 
22  U.  S.  9  Wheat.  537  [6 :  154]  ;  ConoUy  y. 
TayUn-,  27  U.  S.  2  Pet.  556  [7 :  518]  ;  Crehore 
V.  Ohio   dt  M.    R.    Co.    181  U.    S.  240  [83: 

Allen,    132  U.    8.    27    [38: 
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144]  ;  Jackson  y. 
2491. 
The  bill  in  thi 


this  case  was  properly  filed  in 
the  name  of  the  two  executors  under  the 
will  of  Symington,  the  mortgagee,  to  whom 
letters  testamentary  had  issued ;  Laws  Fla. 
McClellan's  Dig.  chap.  2,  §  78,  p.  97 ;  8 
Williams  on  Executors  (6th  Am.  ed.  bottom 
paging)  1867 ;  1  Id.  267,  687,  and  7wtes;  1 
Danl.  Ch.  Pr.  (4th  Am.  ed.)  226;  Providence 
Rubber  Co.  y.  Ooodyear,  76  U.  S.  9  Wall.  788 
[19 :  566]  ;  HiU  v.  Tucker,  54  U.  S.  13  How. 
458  [14 :  223].  Both  qualified  and  acted,  and 
the  question  Of  their  authority  to  bring  the 
suit  as  executors  of  Symington,  raised  by  the 
demurrer,  was  determined  in  their  favor. 

Hugh  C.  Wilson  and  Edward  C.  Wilson 
were  appointed  executors  of  and  trustees 
under  the  will  of  Edward  J.  Wilson,  the 
mortgagor,  and  letters  testamentary  issued 
to  them,  describing  them  as  "  both  of  Pecks- 
kill,  Westchester  County,  New  York."  By 
the  will  certain  legacies  were  bequenthed, 
and  all  the  rest,  residue  and  remainder  of 
the  estate,  both  real  and  personal,  of  what- 
soever nature  or  kind,  and  wherever  situated, 
was  directed  to  be  divided  into  five  equal 
shares,  one  of  which  was  bequeatlied  and  de- 
vised to  Edward  C.  Wilson  and  the  other 
four  shares  to  Hugh  C.  and  Edward  C.  Wil- 
son, to  hold  upon  certain  trusts  therein  de- 
scribed. Neither  the  executors  and  trustees, 
nor  the  devisees,  nor  the  heirs  at  law  were 
made  parties  defendant  to  this  bill. 

Under  the  Statutes  of  Florida  it  was  pro- 
vided that  "when  any  person  shall  die  leav- 
ing property  in  this  State,  and  for  the  space 
of  SIX  months  thereafter  no  person  shall  be 
appointed  administrator  on  the  estate  of  such 
deceased  person,  it  shall  be  the  duty  of  the 
sheriff  of  the  county,  ex  officio,  to  take  charge 
of  such  estate,  and  to  administer  on  and  set- 
tle said  estate,  in  the  same  manner  as  directed 
for  other  administrators. "  McClellan's  Dig. 
chap.  2,  sec.  15,  p.  81. 

It  is  indicated  by  the  record  that  J.  0. 
Anderson  was  sheriff  of  Orange  County,  and 
it  was  admitted  that  he  was  duly  appointed 
by  the  county  court  of  that  county  adminis- 
trator of  the  estate  of  Edward  J.  Wilson, 
deceased,  July  20,  1885,  but  not  with  the  [7^ 
will  annexed,  although  Edward  J.  Wilson 
died  testate  in  New  York,  where  he  resided, 
and  where  his  will  was  admitted  to  probate, 
which  will  conformed  to  the  laws  of  Florida 
in  the  form  and  manner  of  its  execution, 
and  might  have  been  admitted  to  record  in 
the  county  court.  McClellan's  Dig.  chap. 
200.  §§  1»  8,  pp.  985,  987 ;  CroUy  v.  CUrk, 
20  Fla.  849.  Thomas  E.  Wilson  was  a  citi- 
zen of  Orange  County,  Florida,  and  he  and 
Anderson,  as  administrator,  were  made  de- 
fendants, together  with  Sarah  J.  Davis,  to 
whom  the  property  had  been  conveyed  by 
Thomas  E.,  and  who  had  occupied  it  from 
October,  1879,  to  September,  1885,  when  the 
process  in  this  case  was  served  upon  her,  and 
had  paid  all  taxes  and  made  large  and  valua- 
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ble  improvements  thereon.  George  W.  Davis, 
ber  husband,  was  not  made  a  party,  but  on 
the  8d  of  Maj,  1886,  an  answer  was  filed  in 
the  case,  entitled  **the  answer  of  Sarah  J. 
Davis  and  Ckorge  W.  Davis,  her  husband, 
two  of  the  defendants  above  named,  to  the 
bil]  of  complaint  exhibited  against  them  by 
the  complainants,**  signed  by  solicitors  for 
defendants,  and  answering  for  those  defend- 
ants. To  this  ansi^er  the  complainants  filed 
their  replication,  entitled  **  replication  of 
said  complainants  to  the  answer  of  Sarah  J. 
Davis  and  George  W.  Davis,  defendants,** 
and  describing  the  answer  as  that  of  those 
two  defendant.  The  names  of  all  the  par- 
ties defendant  were  not  set  forth  in  the  titles 
of  the  decrees.  The  bond  on  appeal  was 
signed  by  Anderson,  administrator,  Thomas 
E.  Wilson,  Sarah  J.  Davis  and  George  W. 
Davis,  as  principals ;  recited  that  the  appeal 
had  been  taken  by  them  all,  and  was  condi- 
tioned for  the  prosecution  of  the  appeal  by  all. 

Mr.  Davis  appears  to  have  been  a  necessary 
>arty.     McCleilan's  Dig.  chap.  150,  p.  754; 

Dan.  Ch.  Pr.  (4th  ed.)  178;  Lignoaki  y. 
Bruce,  8  Fla.  269 ;  Smith  v.  Smith,  18  Fla. 
789 ;  Ikialynski  v.  Bank  of  Jaek^mville,  28 
Fla.  846 ;  McOiU  v.  MeOiU,  19  Fla.  841 ; 
Staley  v.  Hamilton,  Id.  275 ;  0am  v.  Haisley, 
22  Fla.  817.  And  although  plaintiffs  did 
not  originall^r,  or  by  amendment  after  an- 
swer, make  him  in  terms  a  party  to  their 
bill,  which  would  have  disclosed  that  he 
was  a  citizen  of  New  York,  yet  the  effect 
15]  of  what  was  done  was  such  as  bound  him 
by  the  decree,  and  we  think  upon  this  rec- 
ord he  must  be  held  to  have  become  such. 

A  person  who  has  not  been  named  as  de- 
fendant to  a  bill  mav  appear  at  the  hearing, 
with  the  consent  of  all  the  parties  to  the 
cause  (Dyson  v.  Morris,  1  Hare,  418,  419; 
BoBon  V.  BoUand,  1  Russ.  A  M.  69)  ;  and  in 
this  instance  the  objection  of  want  of  con- 
sent cannot  be  taken. 

The  plea  which  Mrs.  Davis  interposed 
under  oath,  December  7,  1885,  stated  that 
''before  and  at  the  time  of  the  filing  of  the 
bill,  she  was,  and  now  is,  under  the  cover- 
ture of  one  George  W.  Davis,  who  is  still 
living,  to  wit,  in  the  City  and  State  of  New 
York."  No  replication  was  filed  to  the 
plea,  but  notice  given  by  the  plaintiffs, 
setting  it  down  for  hearing.  No  further  ac- 
tion upon  it  is  disclosed  by  the  record.  The 
answer  of  Mrs.  Davis  and  her  husband  set 
forth  "that  in  the  winter  of  1878  and  spring 
of  1879  these  defendants  were  residing  in  the 
Citv  of  New  York,  where  they  hm  been 
residing  for  some  years ;  that  the  health  of 
the  defendant  Sarah  J.  Davis  not  bein?  good, 
she  thought  residing  in  Florida  would  tenefit 
ber,  and  that  in  the  summer  of  1879  she  and 
her  husband  investigated  the  subject  as  well 
as  they  could  b}'  reading  and  talking  with 
people  from  Florida,  and  from  such  investi- 

Sktfon  they  concluded  that  if  the  climate 
ould  prove  beneficial  to  the  said  Sarah  J. 
Davis  they  would  find  it  profitable  to  pur- 
chase an  oranffe  grove  in  South  Florida, 
which  the  saia  Sarah  J.  Davis  could  take 
care  of  and  manage,  except  in  the  summer 
months,  while  the  said  George  W.  Davis 
remained  at  his  business  in  New  York,  the 
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said  Sarah  J.  Davis  spending  the  snmmei 
with  him  there ;"  and  that  after  the  pmchase 
was  consummated  with  the  approval  of  Mr. 
Davis  in  New  York  in  September,  1879,  Mrs. 
Davis  went  to  Florida  in  October  and  took 
actual  possession  of  the  property  herself. 
The  proofs  showed  that  she  continued  per- 
sonally in  occupation  of  it  from  that  time 
forward,  and  improved  and  cultivated  it 
Mrs.  Davis  was  examined  as  a  witness  and 
testified  that  her  husband  was  living  in  New 
York  and  was  a  party  to  the  suit ;  and  that 
she  resided  on  the  property  and  had  occupied 
it  ever  since  she  purchased  it,  except  when  [TH 
she  went  "north  in  the  sammer  for  a  few 
months.  ** 

The  deed  of  Thomas  E.  Wilson  to  her  of 
October  18,  1879,  recorded  November  24, 
1879,  described  her  as  **  Sarah  J.  Davis,  wife 
of  George  W.  Davis,  of  the  City  of  New 
York,  **  and  the  mortgage  back  was  given  by 
"  Sarah  J.  Davis  and  George  W.  Davis,  her 
husband,  of  the  City  of  New  York."  On  the 
80th  of  March,  1884,  Mr.  and  Mrs.  Davia 
gave  a  mortgage  to  D.  Appleton  A  Co., 
which  was  recorded  in  Orange  County, 
Florida,  February  12,  1884,  and  described 
the  mortgagors  as  **  George  W.  Davis,  of  the 
City  of  New  York,  and  Sarah  J.  Davis,  hi* 
wife.** 

We  are  satisfied  the  pleadings  and  proof* 
in  the  record,  taken  together,  negative  the 
averment  of  the  bill  as  to  the  citizenship  of 
Sarah  J.  Davis,  and  show  that  she  and  her 
husband  were  not  citizens  of  Florida  when 
the  suit  was  commenced,  and  that  it  is  fairly 
to  be  presumed  that  they  were  citizens  of 
the  State  of  New  York. 

The  place  where  a  person  lives  is  taken  to 
be  his  domicil  until  facts  adduced  establish 
the  contrarv,  and  a  domicil  when  acquired 
is  presumed  to  continue  until  it  is  shown  to 
have  been  changed.  Mitchell  v.  United  States, 
88  U.  8.  21  Wall.  850,  852  [22 :  584.  5871 ; 
Degma/re  v.  United  States,  98  U.  8.  605,  Wik 
[28 :  959.  9601  ;  ShdUm  v.  TiffltK,  47  U.  8.  6 
How.  168  [12:  887]  ;  Eh%nis  v.  Smith,  55  U. 
S.  14  How.  400  [14:  472J.  And  although 
the  wife  may  be  residing  in  another  place, 
the  domicil  of  the  husband  is  her  domicil. 
Story,  Confl.  Laws,  §  46;  Wharton  ConfL 
Laws,  §  48,  and  cases  cited.  Even  where  a 
wife  is  living  apart  from  her  husband,  with- 
out sufiScient  cause,  his  domicil  is  in  law 
her  domicil.  Ohedy  v.  Clayion,  110  U.  8. 
701,  705  [28 :  298,  2991. 

The  rule  is,  said  Chief  Justies  8baw.  in 
Harteau  v.  Harteau,  14  Pick.  181,  ''founded 
upon  the  theoretic  identity  of  person,  and  of 
interest,  between  husband  and  wife,  as  estab- 
lished by  law,  and  the  presumption  that, 
from  the  nature  of  that  relation,  the  home  of 
the  one  is  that  of  the  other,  and  intended  to 
promote,  strengthen  and  secure  their  interests 
in  this  relation,  as  it  ordinarily  exists,  where 
union  and  harmon^r  prevail.  But  the  law,* 
he  continued,  ''will  recognize  a  wife  as 
having  a  separate  existence,  and  separate  in- 
terests and  separate  rights,  in  those  cases  [TO 
where  the  express  object  of  all  proceedings 
is  to  show  that  the  relation  itself  ought  to 
be  dissolved,  or  so  modified  at  to  establish 
separate  interests.* 

IS8  U.& 
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Mrs.  Davis  was  not  separated   from  hei  tbe  cose  eiempliSedcopieaof  tberecords  and 

husband,  and  no  element  of  eeparatedomicil.  flies  in  the  office  of   the  ■urrogat«  of  tha 

in  any  legal  sense,  exiated.  County  of   New  York   In  the  matter  of  the 

Ti  is  clear  that  the  circuit  court,  npon  the  application  of  Gustavus  W.  Faber  for  e  rev- 
development  of  the  [acts,  should  have  pro-  ocatioa  of  the  lettera  testamentary  Issued  to 
ceeded   no   further,  and  dismissed   the  case,  him  as  one  of  the  executors,  by  which  it  was 

Butit  is  contended  that  the  supposed  defect  shown   that  on  the  4th   of  May.  1686,  Faber 

was  curable  by   amendment,   and   that  tbii  filed  his  petition  for  the  rerocatiou  of   the 

was   actually   done,  and   the    court   thereby  lettera  as  tA  him,  and  that  the  order  of  rcvo- 

Justlfled   iu  retaining  jurisdiction,     QmoU^  cation  was  entered  on  that  day.     It  therefora 

v.  Tagtor,  27   U.  S.   3  Pet.  656   [7:  B18],  it  appeared  that   Watt  could   not  have  main. 

relied  on.     In   that  case  a  bill  was  filed  ia  tained  the  bill  as  amended,  on  the  25th  day 

the  United  Statescourl  in  Kentucly  by  alieni  of  August,  1885,  when  the  bill  as  originally 

and  a  citizen  of  Pennsylvania.     The  defend-  framed  was  filed,  and  Jurisdiction  could  no 

ants   were  citizens  of  Kentucky,  except  one  more  be  given  to  the   circuit  court  by   tho 

who  was  a  citizen  of  Ohio,  on  whom  procesE  amendment  than  if  a  citizen  of  Florida  had 

was  served  in  Ohio.     The  Jurisdiction  of  the  sued  another  in  that  court  and  subsequently 

court  was  not  questioned  so  far  as  respected  sought  to   give  it  jurisdiction   by  removing 

the  alien  plaintiffs,  but  as  between  the  citizen  from  the  State.      Clarke  v.  Matthetoion,  87  V. 

of  Pennsylvania  and  the  citizen  of  Ohio,  the  8.  12  Pet.   164  [9 :  1041]  ;  Marrit  v.   Qilmer, 

court  could  not  exercise  jurisdiction.    Before  129  U.  8.  815  [83:  690]. 

the  cause  was  brought  on.  however,  the  court  The  daru  U  reverted  and  the  eavie  remandtd 

Eermitted  the   complainants  to  amend  theii  teith  itutituiiotu  to  ditmitt  Hit  biUfor  ootU  t^ 
ill  by  striking  out  the  citizen  of  Pennsyl-  jttriedietitm. 
vania  as  complainant  and  making  him  a  de- 
fendant, and  the   question   was  whether  the  iff-  Jiatiee  Br«ir«r  dissented, 
original  defect  was  cured  by  this  circum- 
stance, and  whether  the  court,  having  juris-  

diction  over  all  the  parties  then  in  the  cause, 

could  make  a  decree.    This  court  held  that  TROT   LAUNDRY   MAOHINERY    COM-    I 

jurisdiction  depended  upon  the  state  of  tlie  PANT,   LIMITED,  JW.  in  Err., 

parties  at  the  commencement  of  the  suit,  c 

which  no  subsequent  change  could  give  or  ALEXANDER  M.   DOLPH. 

take  away  ;  that  if  an  alien  Decame  a  citizen 

pending  the  suit,  the  jurisdiction  which  was  (See  S.  C.  Beporter'i  ed.  <nT-Sili 

once  vested  would  not  be  devested ;  and  so  if 

a  citizen  sued  a  citizen  of  tho  same  State  he  Damaget—ahen  only  nominal. 

could  not  give  jurisdiction  by  removing  and 

becoming  a  citizen  of  a  different  State,  but  Wbera  the  partiea  have  made  oertaln  ■tipulstlona 

that  just  as  the  omission  to  state  the  character  wtaloh  determine  the  meaiurs  of  damasee  in  case 

of    parties  might  be  corrected   at  any  time  of  thebreachoraolBuseof  aooQUactandia  an 

before  hearing,  so  by  an  amendment  made  by  aoUon  for  damaves  lor  the  breach  the  injured 

striking  out  the  person  whose  presence  as  a  party  falls  to  bHnghlmgalf  within  those  stlpula- 

complainant   prevented   the  exercise   of   the  tiona.  he  can  recover   do  more  than   nominal 

jurisdiction    the  impediment  could  be  prop.  i,^.^^u>vc^du'.d^aa»  for  hrea^of  «m. 

e.ly  removed.     The   case  was  one,  however  ,^^  f„  ^,  „^  ,j^,^_  ^^  t„  BhaphirdT 

where  U>e  remaining  complainaiits  might  Bampton.4^. 

have  originally  instituted   the  suit  without  ^,  to  Oanuva  for  bnach  of  eontrael  for  lOU  i^ 

joining  the  other  unless  as  a  defendant,  and  laiub.-amount  o/,— •eenotctoHopktnav.Lee.fcCU. 

the   other   was  retained   as  m  party  by  the  ^i  to  mtamre  of  damagt*  for  brtach  of  eoucnonl 

amendment.  i^ieMn,ieenoUtoI*Roy  v.  Beard,  l£:im. 

In  this  case,  on  the  2lBt  of  December,  1886,  -^i  to  alafed  «um  in  contract,  nluther  ptnaUv  or 
after  the  proofs  hod  been  taken,  but  before  H9«WiW«Idamao«,ieen<it«  toTayloe  v.  Sandiiord. 
the  hearing,  an  amendment  was  permitted  ^'"^ 
by  the  court  by  striking  out  the  original  , 
averment  as  to  the  citizenship  of  the  com- 
plainants Faber  and  Watt,  esecutore^  and  w™^,_^  ^„  «.  hobb  v.  «merson,  la.si*. 
inserting  a  new  averment  Mat  ng  Faber  s  ^XvfndWlw  *«nw»  in  action*  /er  toru.  ». 
citizenship  as  before,  but  Watt  to  be  "a  ,m^  toDay  v.  Woodworth,  14:13L 
subject  of  the  Kingdom  of  Great  Britain,  A>todamaoaforptr»onann)urvfTomntgl1genet, 
temporarily  residing  in  the  State  of  New  i«enotatoPeansrlvai]1a  t;a  v.  Boy,  »:Ui. 
York,"  and  the  cause  was  then  directed,  upon  Aeto  mtaturt  of  ilamaoa  for  nuUan»,  see  note  to 
the  ground  that  the  letters  to  Faber  had  been  BaltimoreA  P.  B.  Oo.  v.  Fifth  Baptist  Chunih,  «l: 
revoKed,  to  proceed  in  the  name  of  James  S,  w. 

Watt,    sole    sutviving    executor    of    James  AMtoiamageHnauti^taritvrt:  onrtgttliaion.- 

Symington.  and  was  discontinued  as  to  Faber.  «o  now  to  Dnlt«d  BUtee  v.  The  Nneaira  SeQora  De 

But  the  difficulty  with  this  attempt  to  ob-  ^^'*'  ''f^-       .               ..  ™      ,        . 

Tiat«  the  fatal  defect  in  Jurisdiction  was  that  ^' '"  '^^'^J^^  ^xtif^r,"^"    ?j^ 

,1 1  .1 J  ,,,.,  -A,  .. .  .,  , ,  Mdtoton,  see  nots  to  The  Amiable  Nancy,  1  «i6. 

the  rewrd  showed  that  Watt  was  not  the  sole  ^  ^^  ^^^^^  ^  ^          ^^  eoni»(o«,  aee  not.  to 

■urviving    executor    of    James    Symington  snii,h  v  Condry.Il-SS. 

when  the  bill  was  filed,  but  on  llie  contrnry,  a»  to  Oamaoa.  whtrt  Um  vanU  art  at  fmat.  for 

when   the  application   to  amend  was  mnde,  [njurn  too  third,  see  note  to  The  Cttj  of  HanforJ 

plaintiffs  ezhibited  to  the  court  and  filed  in  r.  BJdeout,  SUBUi 
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damaffefl,  and  it  to  error  for  the  oourt  to  submit 
the  matter  to  the  Jury  for  them  to  give  suoh 
actual  damaffee  aa  they  believe  the  plaintiff  has 
•uflered. 

[No.  149.] 
Arffued  Jan.  IS,  14, 1891.  Decided  Mar.  f  ,  1891. 

IN  ERROR  to  the  Circuit  Court  of  the  Uuited 
States  for  the  Northern  District  of  New 
York  to  review  a  judgment  in  favor  of  plain- 
tiff for  damages  for  breach  of  a  contract.  Be- 
tersed. 

Statement  by  Mr.  Jtutiee  Brewert 

In  1882  the  parties  hereto  entered  into  the 
following  contract : 

''This  agreement  made  this  third  day  of 
January,  1882,  between  A.  M.  Dolph,  of 
Cincinnati,  0.,  of  the  first  part,  and  the 
Troy  Laundry  Machinery  Company,  Limited, 
of  Troy,  N.  Y.,  party  of  the  second  part, 
witnesseth  i 

**  Ist.  That  the  said  A.  M.  Dolph,  party  of 
the  first  part,  in  consideration  of  the  cove- 
nants hereinafter  named,  made  and  to  be 
kept,  shall  furnish,  crated  or  packed  for 
shipment,  delivered  at  depot  in  Cincinnati. 
O. ,  to  the  order  of  said  Troy  Laundry  Ma- 
chin^  Company,  Limited,  and  within  a  rea- 
sonable time  after  such  order  is  received, 
certain  washing  machines  of  standard  size  of 
the  style  heretofore  manufactured  by  the  said 
A.  M.  Dolph  as  the  hydraulic  washer,  and 
known  and  designated  as  the  Standard  Dolph 
washer,  at  the  price  of  one  hundred  and  ten 
dollars  (|110)  each,  which  shall  be  desif^- 
nated  as  the  manufacturer's  price  for  said 
Standard  Dolph  washer. 

''2d.  That  the  said  Troy  Laundry  Ma- 
chine — ,  Limited,  party  of  the  second  part, 
in  consideration  of  tne  covenants  herein  made 
and  to  be  kept,  agree  to  pay  to  the  said  A. 
M.  Dolph  the  sum  of  one  hundred  and  ten 
dollars  ($110}  each,  for  said  Standard  Dolph 
washer  delivered  as  before  mentioned,  and 
to  bind  themselves  herein  and  agree  to  take 
at  least  fifty  (50)  of  said  Standard  Dolph 
washers  each  year. 

"Sd.  That  the  said  A.  M.  Dolph  shall 
have  the  refusal  or  option  of  manufacturing 
anv  and  all  washing  machines  sold  by  the 
said  A.  M.  Dolph  and  said  Troy  Laundry 
Machinery  Company,  Limited,  or  for  them 
through  their  agents,  at  the  price  of  one 
hundred  and  ten  dollars  (|110)  each  for  the 
said  Standard  Dolph  washer,  and  at  such 
price  for  other  washing  machines  as  may  be 
Did  for  them  in  open  competition  for  equal 
quality  of  goods  by  any  responsible  manu- 
facturers oUier  than  said  Dolph,  and  these 
prices  shall  constitute  and  be  designated  as 
the  manufacturer's  prices  for  these  machines. 

''4th.  That  the  selling  price  of  the  said 
Standard  Dolph  washer  is  hereby  fixed  at 
two  hundred  dollars  (|200)  each,  and  that 
the  scllinff  price  of  washing  machines  that 
may  be  sold  by  either  party  hereunto  other 
than  the  Standard  Dolph  washer  shall  be 
fixed  at  a  price  the  same  in  proportion  to 
the  desiniated  manufacturer's  price  thereof 
as  the  selling  price  of  the  Standard  Dolph 
washer  is  to  its  manufacturer's  price,  pro- 
Tided  that  the  selling  price  of  any  of  the 
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aforesaid  washing  machines  may  be  changed 
by  the  mutual  consent  of  the  parties  hereto. 

"Sth.  That  the  said  A.  M.  'Dolph  and  the 
said  Troy  Laundry  Machinery  Companv, 
Limited,  do  hereby  agree  together  to  equally 
divide  between  them,  the  said  parties,  the 
entire  profits  arising  from  the  combined  sales 
made  by  both  parties  or  for  them  through 
their  agents  of  any  and  all  washing  machines, 
and  this  profit  shall  be  in  all  cases  the  entire 
margin  between  the  designated  manufactur- 
er's price  and  the  fixed  selling  price  at  the 
time  the  sale  is  made,  provided  that  a  dis- 
:  count  or  commission  of  twenty  per  cent  of 
the  selling  price  may  be  allowed  by  eith» 
party  to  their  regular  published  agents  other 
than  a  paid  employ6  on  sales  actually  made 
by  said  agent,  which  discount  may  be  de- 
ducted from  the  profits  before  a  division  of 
the  same  is  made. 

"Cth.  Each  party  to  this  agreement  shall 
furnish  to  the  other  party  annually  a  sworn  [611 
statement  of  the  number  of  each  kind  of 
washing  machines  sold  bv  them;  also  the 
profits  made  above  manufacturer's  price  on 
sales  of  washing  machines  other  than  the 
Standard  Dolph  washer,  and  the  number  of 
each  kind  of  washing  machine  sold  by  their 
agents. 

"Tth.  That  the  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part  for 
all  the  good^  order^  and  delivered  accord- 
ing to  articles  one  and  two  to  this  agree- 
ment, within  four  months  after  the  delivery 
of  said  goods. 

''8th.  That  at  the  close  of  each  year  a  di- 
vision of  profits  shall  be  made  according  to 
articles  five  and  six  of  this  agreement,  and 
any  balance  found  to  be  due  to  either  party 
shall  be  paid  to  that  partv  within  the  first 
two  months  of  the  year  following. 

"  9th.  That  on  all  washing  machines  fur- 
nished to  the  said  Troy  Laundry  Machinery 
Company,  Limited,  shall  be  fixed  a  plate 
inscribed  with  the  name  and  place  of  busi- 
ness of  the  said  Company. 

"  10th.  This  agreement  shall  be  in  force 
for  the  term  of  five  years  next  ensuing. 

"In  witness  whereof  the  parties  hereunto 
have  set  their  hand  and  seal  the  day  and 
year  first  herein  written. 

"A.  M.  Dolph.   [Seal], 
"Delavan  Peck,  Fres't 
**  Charles  Angus,  Sec'y. 
*^Oorporate  Seal  of  the  Company.r* 

Li  February,  1884,  Dolph,  the  defendant 
in  error,  commenced  his  action  in  the  Cir- 
cuit Court  of  the  United  States  for  the 
Northern  District  of  New  York,  alleging 
breach  of  this  contract  by  the  defendant,  now 
the  plaintiff  in  error,  and  claiming  damages 
in  the  sum  of  tJiirty  thousand  dollars.  Trial 
being  had,  resultea  in  a  verdict,  March  2A, 

1886,  in  favor  of  plaintiff,  for  sixteen  thou- 
sand dollars.  That  verdict  having  been  set 
aside  (28  Fed.  Rep.  558),  a  new  trial  was 
had,  which  resulted  in  a  verdict,  March  2tt, 

1887,  in  favor  of  plaintiff,  for  the  sum  of 
sevn    thousand    two    hundred    and    eight 
dollars.     Judgment  was  entered  on  that  ver- 
dict, of  which  the  defendant  complains  is    [62) 
this  court,  by   proper  proceedings  In  error, 

and  asks  a  reversal. 
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Mr.  Esek  Cowen  for  plaiotiff  in  error. 
Mr,  H.  P.  Lloyd  for  defendant  in  error. 

•I      Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  defendant  kept  this  contract  for  a  year 
and  then  repudiated  its  obligations.  The 
excuse  made  in  its  correspondence  and  al- 
leged in  its  answer  was  that  the  parol  agree- 
ment between  the  parties,  an  agreement 
authorized  by  the  directors  of  the  defendant 
Company,  was  a  three  years'  contract ;  that 
the  contract  prepared  by  plaintiff  was  for 
five  years ;  and  that  through  inadvertence 
and  mistake  the  contract  thus  prepared  %7as 
signed  by  the  officers  of  the  defendant  Com- 
pany. A  change  in  the  written  agreement 
from  five  years  to  three  was  demanded  and 
refused.  As  no  testimony  was  offered  to 
support  this  contention,  it  must,  for  the 
purposes  of  this  suit,  be  taken  as  a  mere 

Sretense.  The  defendant,  having  made  a 
ve  years*  contract,  at  the  end  of  one  year 
repudiated  it.  The  contract  was  not  against 
public  policy, — ^simply  a  contract  between  a 
manufacturer  and  a  dealer,  with  reference  to 
the  manufacture  and  sale  of  washing  ma- 
chines. Many  errors  are  alleged  in  the  trial 
of  the  cas  .  We  notice  but  one,  for  we  are 
constrained  to  hold  that  the  court  erred  in 
its  ruling  in  that  respect. 

It  will  be  observed  that  the  contract  had 
two  phases, — one  for  the  manufacture  and 
sale  of  the  Dolph  washer ;  the  other,  in  para- 
graph three,  in  reference  to  the  manufacture 
and  sale  of  other  washing  machines.  In 
reference  to  that,  the  contract  provided  that 
Dolph  should  have  the  option  to  manufac- 
ture for  defendant  any  other  machines,  at 
such  price  **as  may  be  bid  for  them  in  open 
competition,  for  equal  quality  of  goods,  by 
any  responsible  manufacturers  other  than 
said  Dolph. "  In  reference  to  this  branch  of 
the  case  the  learned  judge,  charging  the 
Jury,  said  :  "Regarding  the  machines  other 
than  the  Dolph  machines,  it  is  well-nigh 
I  impossible  to  lay  down  any  satisfactory  rule 
of  damages.  In  attempting  to  do  so  diffi- 
culties and  perplexities  are  encountered  at 
every  turn.  At  first  I  was  inclined  to  with- 
draw^ this  branch  of  the  subject  from  your 
consideration  entirely,  for  the  reason  that 
the  evidence  was  so  uncertain  that  no  damage 
could  properly  and  certainly  be  based  upon 
the  breach  of  the  contract  in  this  regard: 
but  subsequent  reflection  has  induced  me  to 
submit  the  facts  for  your  consideration,  with 
•uch  instructions  as  will  induce  you,  if  yo.i 
award  anything,  to  give  only  such  actual 
damages  as  you  believe  the  plaintiff  has 
suffered.  **  Aiid  further  on,  quoting  also 
from  the  opinion  given  on  the  motion  for  a 
new  trial :  *'No  option  was  given  him  the 
first  year,  and,  as  there  is  no  way  of  ascer- 
taining whether,  if  the  option  had  been 
given  thereafter,  it  would  have  been  ac- 
cepted, it  is  by  no  means  easy  to  state  what 
his  rights  in  tnis  respect  are.  The  decision 
of  the  court  before  referred  to  says  upon  this 
branch  of  the  case :  'As  to  the  damages  re- 
coverable for  the  breach  of  that  provision  of 
the  contract  by  which  Uie  plaintiff  was  to 
have  the  privilege  of  supplying  the  defend - 
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ant  with  other  washing  machines  at  the  low- 
est price  bid  by  other  manufacturers  for  sup- 
plying defendant  with  the  same,  it  is  not 
clear  that  the  plaintiff  could  establish  any 
loss  of  profits,  unless  it  could  be  shown  that 
there  is  some  usual  or  average  percentage  of 
profit  customarily  realized  by  manufacturers 
of  analogous  articles,  or  some  established 
manufacturer's  price.  The  plaintiff  micrht 
have  been  unwilling  to  act  upon  the  option 
at  prices  which  other  manufacturers  would 
have  offered,  and  the  extent  of  his  prospect- 
ive loss,  if  any,  is  largely  a  matter  of  specu- 
lation. The  defendant  may  have  been  so 
situated  that  it  could  better  afford  to  em- 
ploy its  own  men  and  facilities,  even  al- 
though by  doing  so  its  machines  would  cost 
it  more  than  to  buy  them  of  others,  and  in 
this  view  the  difference  between  the  actual 
cost  of  the  machines  to  the  defendant  and 
the  sum  it  would  have  cost  the  plaintiff  to 
make  and  furnish  them  might  not  be  the  cor- 
rect rule  of  damages. '  "  Obviously  he  ap- 
preciated the  difficulty,  but  felt  that  the 
misconduct  of  defendant  compelled  an  open 
door  to  some  substantial  recovery,  even  in 
respect  to  this  branch  of  the  contract. 

No  option  was  given  to  plaintiff,  and  none  [6S 
claimed  by  him ;  nor  was  there  anything 
that  could  be  fairly  called  open  competi- 
tion. True,  the  defendant  made  a  contract 
with  a  neighbor  to  manufacture  tliese  ma- 
chines. After  awhile  it  abandoned  that 
contract,  and  manufactured  them  itself.  The 
plaintiff  never  exercised  or  sought  the  op- 
tion conferred  by  this  clause  of  the  contract. 
The  circumstances  under  which  the  contract 
was  made  with  the  neighboring  manufacturer 
are  not  disclosed.  It  does  not  appear  that 
his  offer  was  made  in  thought  of  any  com- 
petition. If  the  idea  of  open  competition, 
as  named  in  the  contract,  had  been  presented, 
who  can  say  that  he  might  not  have  been 
willing  to  have  contracted  for  the  machines 
at  a  less  figure,  and  how  can  it  be  said,  with 
this  uncertainty,  that  the  plaintiff  would 
have  exercised  his  option?  The  opinion  of 
the  circuit  judge,  in  sustaining  the  motion 
for  a  new  trial,  evidently  was  that,  in  the 
uncertainty  surrounding  the  facts,  recourse 
might  be  had  to  some  usual  or  average  per- 
centage of  profits  customarily  realized  by 
manufacturers  of  analogous  articles.  His 
idea  seemed  to  be  that,  when  contract  pro- 
visions fail,  supposed  equivalents  may  be 
resorted  to.  Possibly  in  some  cases  such 
ruling  as  that  may  be  adopted ;  but  we  think 
it  inapplicable  here.  Specific  provisions  as 
to  the  Dolph  machines,  which  was  obviously 
the  real  subiect  matter  of  the  contract,  were 
inserted,  ana  the  defendant  agreed  to  take  at 
least  fifty  of  them  each  year.  Other  mach  i  nes 
were  subordinate,  and  the  stipulations  in  re- 
spect to  them  were  incidental  rather  than 
principal,  and  apparently  more  for  support- 
ing and  giving  force  to  the  principal  matter 
of  the  contract,  the  Dolph  machines;  hence, 
whatever  of  uncertainty  attends  those  pro- 
visions. On  breach  of  such  a  contract,  the 
principal  matter  in  respect  to  which  provis- 
ion was  made  is  the  one  to  be  mainly  re- 
garded. If  subordinate  provisions  are  clear 
and  definite,  and  damages  for  disregard  there- 
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of  detenninable  by  plain  an4  obvious  rules, 
of  course  such  damages  may  be  recovered ; 
but  if  because  they  are  subordinate  the  pro- 
Tisions  in  respect  thereto  are  indefinite,  then 
the  court  may  not,  with  the  idea  of  prevent- 
ing injustice,  attempt  to  substitute  equiva- 
lents therefor.  The  main  purpose  of  the  con- 
tract must  be  regarded,  and  its  specific 
provisions  in  connection  therewith  enforced, 
and  proper  damaees  eiven  for  the  breach 
thereof.  A  lack  of  oenainty  as  to  terms  of 
contract  obligations  of  either  party,  or 
measure  of  damages  for  breach,  is  simply  the 
misfortune  of  him  who  seeks  to  recover  in 
case  of  a  breach  thereof.  The  case  practi- 
cally is  one  of  those  in  which,  however  rep- 
rehensible the  conduct  of  the  defendant  may 
be  in  repudiating  its  contract  obliirations, 
the  parties,  having  reference  to  one  portion 
of  the  subject  matter  of  the  contract,  made 
certain  stipulations  which  determine  the 
measure  of  damages  in  the  case  of  breach ; 
and  on  the  breach  the  injured  part;^  has  failed 
to  bring  himself  within  those  stipulations. 
Such  failure  is  his  loss.  The  court  should 
have  charged  the  jury  that,  in  reference  to 
the  machines  other  than  the  Dolph  machines, 
there  could  be  none  other  than  a  recovery  of 
nominal  damages.  JackMon  v.  AUen^  120 
Mass.  64-80. 

For  this  error  the  judgmetit  U  rtfctrted^  and 
the  ease  remanded^  toith  imtruetians  to  grant  a 
new  trial. 


623]   MICHAEL    QORMLEY  bt  al.,  PQ^i.   in 

Err,, 
«. 

JAMES  BUNYAN    bt  al..  Executors    of 
Edwabd  Clabk,  Deceased. 

(Sees,  a  Beporter^  ed.  aSfr-SSS.) 

Amending  pUadinge—^wring  varianee—depo- 
iition-'taxet,  tehen  may  be  taken  flram  pro- 
ceeds cf  saleh—evidenee^amages  for  wrong- 
ful sale  €f  land^^Statutes  of  Limitation 
must  be  pUaded—suit  by  exeeutars. 

L  The  frrantinff  or  refusal  of  leave  to  file  an 
additional  plea,  or  to  amend  one  alreadj  filed,  is 
discretionary  with  the  court  below,  and  not  re- 
viewable by  this  court,  except  in  a  case  of  y roes 
abuse  of  discretiou. 

H  The  trial  court  may  allow  a  technical  variance 
between  the  pleadings  and  proofs  to  be  cured  by 
amendment  without  introducing  any  other  cause 
of  action  or  affecting  the  merits  of  the  case  be- 
tween the  parties. 

%.  Although  the  heading  of  a  notice  for  the  taking 
of  a  deposition  was  not  technically  correct,  yet  if 
there  could  have  been  no  mistake  made  with 
reference  to  what  case  the  notice  applied,  and 
the  notice  was  properly  served,  and  the  depo- 
sition was  taken  at  the  place  and  time  specified 
in  the  notice,  the  deposition  may  properly  be  ad- 
mitted  in  evidence. 

L  Where  there  is  a  covenant  in  a  trust  deed  on  the 
part  of  the  makers  of  the  deed  to  pay  aU  taxes 
and  assessments  on  the  property,  if  the  amount 
necessary  to  pay  off  the  taxes  was  not  advanced 
before  the  sale,  it  is  an  item  which  can  be  proper- 
ly taken  out  of  the  proceeds  of  the  sale  of  the 
property. 
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fib  Checks  upon  wUoh  orlgteal  loaiia  wen  mads, 
although  not  counted  on  In  the  dedaralJoD,  ars 
admissible  in  evidence  as  showing  that  the 
money  was  actually  received  and  as  ooostltuttng 
part  of  the  rcsffeatci. 

a.  The  claim  for  damages  sastalned  by  the  grant> 
ors  in  a  trust  deed  for  a  wrongful  sale  of  landi 
under  the  same  is  against  the  trustee  who  mads 
the  sale,  and  such  damages  cannot  be  pleaded 
to  defeat  the  claim  of  the  holder  of  the  nots 
secured  by  that  deed. 

T.  It  was  not  error  not  to  aUow  the  Statotes  <tf 
Limitation  to  be  admitted  in  evidence,  after  tiM 
court  had  overruled  the  motion  of  the  defend- 
ants to  be  allowed  to  plead  them  as  a  defense. 
The  only  way  In  which  such  Statutes  are  availabis 
as  a  defense  Is  when  they  are,  at  the  proper  time, 
specially  pleaded. 

8.  The  courts  of  the  United  States  take  Judicial 
notice  of  all  the  public  statutes  of  the  several 
States. 

9.  Where  executors  sued  on  notes  as  belonging  to 
the  estate  of  deceased  there  was  no  error  in  ex- 
cluding evidence  offered  to  show  that  the  notes 
had  never  been  Inventoried  as  a  part  of  the  ss- 
tate.  It  having  been  shown  that  the  notes  wen 
his  property  at  the  time  of  his  death,  and  by 
operation  of  law.  In  pursuance  of  his  will,  they 
passed  to  his  executors,  who  possessed  the  ri^ 
to  sue  for  the  amount  due  on  them. 

[No.  671] 
Submitted  Jan,  9, 1891.  Bedded  Mar.  f  ,  1891, 

PI  ERROR  to  the  Cbcuit  Court  of  the  United 
Stetes  for  the  Northern  District  of  niioois 
to  review  a  Judgment  for  plaintiffs  in  an  action 
on  a  promissory  note  and  coupon  notes  for 
interesL    Affirmed, 


Statement  by  Mr,  Justice 

This  was  an  action  of  assunipsit,  brought 
on  the  24th  ot  December,  18o6,  by  James 
Bunyan  and  James  Meehan,  executors  of  the 
last  will  and  testament  of  Edward  Clark, 
deceased,  citizens  of  New  York,  against 
Michael  €k>rmley  and  Morton  Culver,  citi- 
zens of  Illinois,  to  recover  a  balance  due  on 
a  certain  promissory  note  dated  at  Chicago, 
May  15,  lo77,  and  due  in  three  years,  with 
interest  at  9  per  cent  per  annum,  payable 
semi-annually  until  due,  and  10  per  cent 
thereafter,  at  the  Chemical  Bank  of  New 
York,  made  and  signed  by  the  defendants, 
payable  to  their  own  order,  and  by  Uiem  in- 
dorsed in  blank;  and  also  to  recover  the 
amount  due  on  six  coupon  notes  of  the  same 
date,  of  $450  each,  representing  the  semi- 
annual interest  on  the  principal  note, — all  of 
which  notes  the  plaintiffs  claimed  to  own  as 
such  executors. 

The  declaration  consisted  of  a  special  count 
on  the  notes,  describing  them  as  having  been 
indorsed  and  delivered  to  Edward  Clark  by 
the  defendants,  alleging  that  the  same  were 
lost  and  could  not,  tlierefore,  be  produced  in 
court,  and  stating  that  the  coupon  notes 
represented  interest  upon  the  principal  note;  [^ 
and  also  of  the  usual  common  counts  in  as- 
sumpsit of  indebtedness  for  work  and  labor, 
materials,  money  lent  and  advanced,  paid, 
laid  out  and  expended,  had  and  received, 
etc. ,  to  £dwai*d  Clark.  Attached  to  the  de* 
claration  were  copies  of  the  coupon  notes, 
and  what  was  intended  to  be  a  copy  of  the 
principal  note,  but  which  differed  from  it  in 
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«ome  minor  particulars  hereafter  referred  to. 
The  plaintiffs  also  made  profcrt  of  the  letters 
testamentary  issued  to  them,  as  executors  of 
the  last  will  and  testament  of  Edward  Clark, 
deceased. 

The  defendants  put  in  a  plea  of  the  general 
issue,  and  filed  an  affidayit  of  merits,  March 
10,  1887.  On  the  8th  of  December,  1887.  the 
cause  then  being  on  the  trial  call  of  cases 
for  that  day,  the  defendants  moved  to  be  al> 
lowed  to  file  instanter  four  additional  pleas, 
viz.  :  (1)  plea  of  nan  est  factum;  (2)  plea 
of  the  Statutes  of  Limitation  of  New  York ; 
(3)  plea  of  the  Statutes  of  Limitation  of 
Illinois,  and  (4)  plea  of  satisfaction.  This 
motion  was  denied  by  the  court,  and  the  de- 
fendants excepted.  Afterwards,  on  the  10th 
<iay  of  December,  1887,  the  case  being  still 
on  the  trial  call  of  cases  for  that  day,  the 
defendants  moved  the  court  to  be  allowed  to 
file  instafUer  additional  pleas  of  set-off, 
claiming  as  due  them  from  the  plaintiffs  the 
sum  of  $50,000,  and  also  former  reooverv. 
The  court  overruled  this  motion  also,  and  the 
defendants  excepted. 

The  case  went  to  trial  before  Judge  Dyer 
and  a  jury,  on  the  16th  of  December,  1887. 
At  the  trial  the  plaintiffs  offered  in  evidence 
the  original  principal  note  for  $10,000  and 
the  six  coupon  notes  (which  it  was  shown 
had  been  found  a  few  days  prior  thereto), 
all  indorsed  payable  to  the  plaintiffs,  and 
offered  evidence  to  prove  the  execution  of 
the  notes  by  the  defendants.  The  $10,000 
note  had  a  credit  of  $8,848.50,  indorsed  as 
of  September  10,  1878,  and  the  coupon  notes 
were  marked  "  paid. " 

The  defendants  objected  to  the  introduction 
of  these  notes,  claiming  (1)  that  they  differed 
from  the  notes  set  out  in  the  special  count  of 
the* declaration;  (2)  that  they  were  not  ad- 
missible under  the  common  counts,  which 
charged  an  indebtedness  to  Edward  Clark 
and  not  to  the  plaintiffs ;  (8)  that  the  coupon 
notes  were  not  described  in  the  special  count 
\B]  of  the  declaration,  and  were  not  admissible 
under  the  common  counts,  because  the  com- 
mon counts  all  ran  to  Edward  Clark,  and  not 
to  plaintiffs;  and  (4)  because  the  coupon 
notes  were  marked  "paid."  The  objections 
were  overruled,  and  the  defendants  excepted. 

The  indorsements  upon  the  notes  were  ex- 
plained as  follows:  All  of  the  notes  had 
oeen  secured  by  a  deed  of  trust  to  Adolph 
Loeb,  upon  certain  described  property.  This 
trust  deed  was  foreclosed  by  Loeb,  and  on 
the  10th  of  September,  1878,  the  property 
was  sold,  under  the  power  of  sale  contained 
in  the  deed,  for  $8,848.50.  Loeb  thereupon 
made  the  indorsement  on  the  note  to  represent 
the  amount  of  money  received  by  him  as 
trustee.  Loeb  also  testified  that  the  coupon 
notes  had  been  marked  ^^paid"  by  his  clerk, 
without  any  authority,  and  that  such  mark- 
ing was  incorrect. 

It  was  further  shown  in  evidence  that  the 
amount  due  on  the  notes  at  the  time  the  sale 
was  maddwas  $11,027.79;  and  that  Loeb,  as 
trustee,  deducted  from  the  proceeds  of  the 
aale  the  following  items:  $374.90,  for  re- 
deeming the  property  from  tax  sales,  for  the 
taxes  of  1876  and  1877 ;  $16,  costs  of  adver- 
tising  the  sale  of  the  property ;  and  $200,  as 
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his  fees  for  the  sale  of  the  property,— in  all, 
$590.09,  leaving  a  balance  of  $8,257.91  to 
be  applied  on  tne  note  September  10,  1878, 
which  left  $2,769.88  due  on  the  note  on  that 
day.  Interest  was  then  computed  on  that 
amount,  at  nine  per  cent  to  the  maturity  of 
the  note,  and  ten  per  cent  thereafter,  accord- 
ing to  the  terms  of  the  note,  and  the  total 
amount  due  at  the  trial  was  thus  ascertained 
to  be  $5,290. 

Objection  was  made  at  the  trial  by  the 
defendants  to  the  allowance  of  the  above 
items  deducted  by  Loeb  from  the  proceeds  of 
the  sale  of  the  property,  on  the  grounds  that 
the  items  for  advertising  and  for  trustee's 
fees  were  grossly  excessive,  and  that  after 
the  trustee's  sale  of  the  property  September 
10,  1878,  the  trustee  had  no  authority  to  re- 
deem the  property  from  the  tax  sales. 

The  plaintiffs  also  offered  in  evidence  the 
deposition  of  James  Meehan,  one  of  the  ex- 
ecutors, taken  in  New  York  City,  before  a 
notary  public,  to  prove,  among  other  minor 
matters,  that  the  note  sued  on  had  been  in 
the  possession  of  Edward  Clark,  before  his 
death,  and  had  never  been  disposed  of  by  him 
in  any  manner.  Objection  was  made  to  the 
introduction  of  this  evidence  on  several 
grounds,  chiefly  that  the  notice  of  taking  it 
was  defective  in  several  particulars,  and  was 
not  served  on  the  defendants ;  that  it  was  not 
taken  by  the  commissioner  named  in  the 
commission,  and  did  not  show  when  or  for 
what  reason  it  was  taken ;  and  that  other  in- 
formalities and  irregularities  existed  on  the 
face  of  it.  The  court  overruled  the  objections 
and  admitted  the  deposition,  and  the  defend- 
ants excepted. 

The  plaintiffs  also  offered  in  evidence  cer- 
tified copies  of  the  will  of  Edward  Clark 
and  the  probate  proceedings  had  thereon. 
The  defendants  objected  to  this  evidence 
generally,  "and  on  the  specific  ground  that 
where  the  seal  ought  to  be  there  is  nothing 
but  the  letters  *L.  S. '**  But  the  court  over- 
ruled this  objection  and  the  defendants  ex- 
cepted. 

The  defendants  sought  to  obtain  credit  on 
the  note  for  a  number  of  small  items  of 
charges  made  by  Loeb  at  the  time  the  original 
note  and  deed  of  trust  were  made  anof  ex- 
ecuted, which  were  disallowed  by  the  court. 
They  will  be  understood  best,  perhaps,  from 
a  recital  of  the  following  undisputed  facts: 
The  defendants,  being  indebted  to  the  Trav- 
eler's Insurance  Company  in  the  sum  of 
$10,000,  with  certain  accrued  interest,  ap- 
plied to  Loeb,  who  was  a  loan  agent  in 
Chicago,  through  John  Culver,  a  brother  of 
one  of  the  defendants,  to  secure  a  loan  of  $10,  - 
000  to  pay  off  their  debt  to  the  insurance  com- 
pany. That  debt  was  evidenced  by  a  bond, 
and  was  secured  by  a  deed  of  trust  on  the 
lands  afterwards  included  in  the  Loeb  trust 
deed  and  certain  other  lands,  to  Lyman  Bnird. 
Loeb  made  arrangements  to  procure  the  loan 
from  Edward  Clark,  through  Clark's  agent 
in  Chicago,  one  Bolton.  For  procuring  this 
loan  and  clearing  up  the  title  of  the  lands 
included  in  his  trust  deed,  Loeb  made  the 
following  charges:  $40.40,  to  pay  certain 
taxes  due  on  the  property;  $32.50,  to  pay  a 
judgment    against    the    defendant    Culver; 
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$12.90,  for  a  continuation  of  the  abstract  of 
title;  $87.50,  for  attorney's  fees;  $2.25,  for 
recording  fees,  and  $350,  for  his  own  services 
B28]  in  securing  the  loan.  Accordingly,  it  was 
found  that  a  loan  of  $10,000  was  insufficient 
to  satisfy  the  indebtedness  of  the  defendants, 
and  another  loan  of  $1,800  was  effected, 
through  Bolton,  from  Edward  Clark.  The 
money  in  these  transactions  was  paid  over 
by  Bolton  in  the  form  of  checks — one  for 
$10,000,  and  the  other  for  $1.300— of  the 
Singer  Sewing  Machine  Company,  of  which 
Clark  was  president,  and  Bolton  an  agent  in 
Chicago.  The  minutiae  of  this  transaction 
need  not  be  stated.  It  is  sulticient  for  our 
purpose  to  state  that  the  court  held  all  those 
matters  to  be  purely  personal  between  Loeb 
and  the  defendants,  and  therefore  having 
no  connection  with  the  debt  due  to  the  plain- 
tiffs. 

The  defendants  also  sought  to  have  a  credit 
of  $142.60  allowed  on  the  first  coupon  note 
as  of  date  April  10,  1878,  but  the  court  held 
that  the  evidence  showed  that  they  ought  to 
be  allowed  a  credit  of  but  $100  at  that 
time,  the  other  $42.60  having  been  paid  to 
Loeb  to  induce  him  to  stop  proceedings  which 
he  had  commenced  looking  to  the  foreclosure 
of  the  trust  deed. 

The  defendants  attempted  to  show  by  the 
evidence  of  one  witness  that  the  property 
sold  at  the  foreclosure  sale  was  worth  at  least 
$40,000,  and  that,  therefore,  they  had  been 
greatly  wronged  in  the  transaction ;  but  the 
court  refused  to  allow  the  evidence  to  be  in- 
troduced, and  the  defendants  excepted. 

The  defendants  also  attempted  to  show  that 
the  notes  sued  on  were  never  scheduled  as  a 
part  of  the  estate  of  Edward  Clark,  deceased, 
as,  they  claimed,  was  required  to  be  done 
by  the  laws  of  New  York ;  but  the  court  re- 
fused to  allow  such  evidence  to  be  intro- 
duced, and  the  defendants  excepted. 

At  the  close  of  tlie  trial  the  court  charged 
the  jurv :  (1)  That  there  was  no  issue  of 
fact  under  the  evidence  for  them  to  consider ; 
(2)  That  the  items,  heretofore  mentioned  as 
having  been  deducted  by  Loeb  from  the  pro- 
ceeds of  the  sale  of  the  property,  were  prop- 
erly charged  against  the  defendants ;  (3)  That 
the  other  items  of  account  above  mentioned 
as  having  arisen  about  the  time  the  loan  was 
negotiated  were  purely  personal  between  Loeb 
and  the  defendants,  and  in  no  wise  concerned 
329]  the  plaintiffs ;  (4)  That  the  defendants  should 
be  allowed  credits  on  the  note  only  as  above 
stated;  (5)  That  it  was  immaterial  how 
much  the  land  was  worth  which  was  sold  at 
the  foreclosure  sale,  and  (6)  That  the  jury 
were  instructed  to  find  and  return  a  verdict 
for  $5,290  in  favoi  of  the  plaintiffs  and 
against  the  defendants.  The  defendants  ob- 
jected to  this  charge  of  the  court,  but  their 
objections  were  overruled  and  they  excepted. 
The  jury  returned  a  verdict,  as  instructed  by 
the  court,  for  $5,290,  to  which  the  defend- 
ants excepted,  and  made  a  motion  to  set  it 
aside  and  for  a  new  trial.  This  motion  was 
overruled,  and  judgment  was  entered  on  the 
verdict  for  $5,290.  To  reverse  that  judg- 
ment a  writ  of  error  was  then  prosecuted. 
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Mr,  Morton  CulTert  for  plaintiffs  Ift 
error: 

The  court  should  have  allowed  the  plaintifla 
in  error  to  plead  the  several  pleas  onered  by 
them  of  nan  eai  factum^  Statutes  of  Limitations, 
satisfaction  and  set-off. 

Hyman  v.   Bayne,  88  HI.   256;   Emory  v. 
Keighan,  88  111.  482;  BemU  v.  Stanley,  93  Dl. 
280;  LeffingweU  v.  Warren,  67  U.  S.  2  BUck, 
599  (17:261);  Amy  v.  Dubuqve,  98  U.  S.  47^ 
(25:228). 

The  notes  were  improperly  adaiitted  in  evi- 
dence. 

Streeter  v.  Streeler,  43  111.  155;  WiUon  v. 
King,  83  111.  282;  Nauvoo  v.  RitUr,  97  U.  S. 
389  (24:1050). 

The  charges  made  for  moneys  paid  out  for 
taxes  and  for  redemption  from  tax  sales  after 
sale  under  the  trust  deed  were  improperly 
allowed 

Webster  v.  NichoU,  104  111.  172. 

The  items  of  moneys  retained  by  Loeb  and 
paid  to  Loeb  by  Culver  and  Gormley  were 
improperly  excluded. 

Olde  V.  Cttmmings,  81  111.  188;  Hdskdl  v. 
Brown,  65  111.  29;  Payne  v.  Newcomb,  100  HI. 
611;  Nbonan  v.  Braley,  67  U.  S.  2  Black,  49^ 
(17:278);  Orefiard  v.  Hughes,  68  U.  8. 1  WaU. 
73  (17:560);  Chicago,  D.  d  F.  R.  Co.  ▼.  Fo^ 
dick,  106  U.  8.  82  ^27:60). 

The  court  erred  m  excluding  the  Statutes  of 
Limitations  of  New  York  and  Illinois. 

2  Parsons,  Cont.  583-686. 

The  court  improperly  refused  to  allow  any 
proof  as  to  the  value  oi  the  lands  taken  under 
the  pretended  foreclosure  sale. 

The  second  notice  and  sale  thereunder  were 
illegal,  and  Culver  and  Gormley  would  have 
the  right  on  suit  upon  the  note  to  set  off  the 
value  of  the  land  so  wrongly  taken  and  ap- 
propriated by  Clark.  » 

People  y.  WayneniUe,  88  HL  469;  Smyth  v. 
Taylor,  21  111.  296. 

Messrs,  Charles  E.  Pope*  Alexander 
Me  Coy  and  Charles  B.  Me  Coy»  for  de- 
fendants in  error: 

By  the  court's  refusal  to  allow  plaintiffs  in 
error  to  file  pleas  of  rum  est  factum  and  pay- 
ment, and  notice  of  former  recovery,  thev  are 
not  injured,  for  all  these  matters  could  be 
proved  under  the  general  issue. 

MaMn  V.  Eldred,  78  U.  8.  6  Wall.  281,  234 
(18:783,  784);  Chambers  County  v.  Clews,  88  U. 
S.  21  Wall.  317,  328  (22:517,  619);  WiUon  v. 
King,  88  Dl.  282,  288;  Biederman  v.  Qt Conner, 
4  West  Rep.  162,  117  111.  498. 

Defendants,  by  allowing  the  property  to  go 
to  sale,  will  be  considered  as  assenting  to  the 
sale. 

Tyler  Y,  Mauaehusetts  Mut,  L.  Ins.  Co.  108 
Dl.  58. 

A  trustee's  deed  for  land,  made  under  a 
power  of  sale  in  a  trust  deed,  is  conclusive  evi- 
dence of  the  sale  under  the  power,  and  it  can- 
not in  a  court  of  law  be  contradicted,  and 
proved  to  have  been  executed  in  violation  of 
law,  and  therefore  fraudulent  and  void.  It 
cannot  be  shown  in  such  case  that  ftiere  was 
no  money  due  at  the  time  of  sale,  and  therefore 
the  sale  was  not  authorized.  The  sole  remedy 
is  in  equity. 
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WindettY.HurVmt,  8  West.  Rep.  458,  115 
m.  408;  Chopin  v.  Billings,  91  IlL  689;  Biee  v. 
Brown,  77  111.  549. 

Tbc  refusing  le<ive  to  file  various  pleas  and 
DOtices  at  the  trial  was  within  the  discretion  of 
the  court,  and  refusal  to  grant  such  leave  or  to 
grant  a  new  trial  cannot  be  assigned  as  error. 

Mariiu  Ins.  Co,  v.  Hodgson,  10  U.  8.  6 
Cranch,  206  (3:200);  Wright  v.  HoUingnoarth, 
26  U.  8.  1  Pet.  165  (7:96);  United  States  y. 
Buf<yrd,  28  U.  8.  8  Pet.  18  (7:585);  Ex  parte 
BradstTfet,  82  U.  8.  7  Pet.  634  (8:810);  Spencer 
y.  Lapsley,  61  U.  8.  20  How.  264  (15:902); 
Chirac  v.  Reinicker,  24  U.  8.  11  Wheat.  280, 
802  (6:474,  479);  Murphy  v.  Stewart,  48  U.  8. 
2  How.  268  (11:261);  Jenkins  y.  Banning,  64 
D.  8.  23  How.  455,  457  (16:580,  581);  Tilton  y. 
Cofield,  93  U.  8.  163,  J 66  (23:858.  859);  Clause 
y.  Bvlloek  Print.  Co.  6  West.  Rep.  537, 118  III. 
612,  616,  617;  Wood.  Urn.  %  7;  Ang.  Liin.  (5th 
ed.)  t^  285. 

A  hiank  over  the  indorsers'  names  to  a  note 
can  be  filled  at  the  trial. 

Lee  V.  Mendel,  40  111.  859,  861.  862. 

Copies  of  the  instruments  sued  upon  are  not 
a  part  of  the  declaration  under  the  Illinois 
practice. 

Harlow  y.  Boswell,  15  111.  56;  Stratton  y. 
Henderson,  26  111.  68;  Humphrey  y.  Phillips, 
67  111.  182;  Home  Flaw  Co.  v.  Beebe,  48  111.  138; 
Bock  Island  y.  Cuinely,  126  111.  408,  411. 

The  notes  were  admissible  under  the  com- 
mon counu. 

Chesapeake  db  0,  Canal  Co,  y.  Knapp,  84  U. 
8.  9  Pet.  541  (9:222);  Bank  of  Columbia  v. 
Patterson,  11  U.  8.  7  Cranch,  299  (8:851); 
Biederman  y.  ^Conner,  4  West.  Rep.  152, 117 
111.  498-497. 

Where  a  contract  has  been  fully  executed 
and  nothing  remains  to  be  done  under  it  but 
the  payment  of  money,  which  the  defendant  is 
to  do,  the  plaintiff  may  recover  in  indebitatus 
assumpsit.  This  rule  of  pleading  applies  to 
promissory  notes. 

Streeter  v.  Streeter,  48  111.  155;  Brand  y. 
Henderson,  107  111.  141. 

In  such  case  the  question  of  variance  is  im- 
material if  the  execution  of  the  notes  is  proven. 

Boxberger  v.  Scott,  88  111.  477. 

Loeb  was  the  trustee  under  the  trust  deed 
given  by  plaintiffs  in  error,  but  this  made  him 
a  trustee  for  plaintiffs  in  error  as  well  as  for 
Edward  Clark. 

Williamson  v.  Stone,  128  HI.  129;  Ventres  y, 
Cobb,  105  111.  83;  Meaeham  v.  SteeU,  93  111. 
186;  Sherwood  v.  Saxton,  68  Mo.  78,  82;  2 
Jones,  Mortg.  (4th  ed.)  g§  1,  771. 

The  objections  to  the  deposition  are  without 
merit. 

Ex  parU  Fiske,  118  U.  8.  718  (28:1117); 
Flint  V.  Crawford  County  Comrs.  5  Dill.  481; 
Patterson  v.  Hubbard,  30  111.  201;  BrackeU  v. 
Nikirk,  20  111.  App.  625. 

10]  Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court : 

The  first  three  assignments  of  error  cover 
the  whole  case,  and  are  as  follows: 

The  first  is,  that  the  court  erred  in  refus- 
ing to  allow  the  plaintiff  in  error  to  file  the 
several  pleas  of  non  est  factum,  Statutes  of 
Limitation,  payment  and  set-off.  The  reply 
to  this  is,  that  as  long  ago  as  Mandeville  v.  | 
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Wilson,  9  U.  8.  6  Cranch,  15.  17  [8:  28,  241, 
and  as  late  as  Chupman  v.  Barney,  129  U. 
8.  677  [32:  800j,  it  has  been  held  that  the 
granting  or  refusal  of  leave  to  file  an  addi- 
tional plea,  or  to  amend  one  already  filed,  is  l^ 
discretionary  with  the  court  below,  and  not 
reviewable  by  this  court,  except  in  a  case  of 
gross  abuse  of  discretion. 

The  second  assignment  of  error  is  that  the 
court  erred  in  admitting  incompcteot  and  ir- 
relevant evidence  in  behalf  of  the  defendants 
in  error.  Under  this  assignment  various  ob- 
jections are  specified. 

(1)  The  firet  is,  that  there  was  a  fatal 
variance  between  the  indorsement  on  the 
$10,000  note  and  that  declared  upon  in  the 
special  count,  and  that  for  the  same  reason 
it  and  the  coupon  notes  were  inadmissible 
under  the  common  counts. 

The  only  variance  between  the  declaratioQ 
and  the  proof  (and  this  manifestly  arose  from 
the  fact  that  the  notes  were  lost  at  the  time 
of  the  filing  of  the  declaration)  was  that  the 
indorsement  on  the  note  was,  ''Pay  to  the 
order  of  Bunyan  and  Meehan,  executors  of 
Edward  Clark,"  instead  of  "Pay  to  tlie  order 
of  Edward  Clark,**  as  stated  in  the  declara- 
tion ;  and  in  the  common  counts  the  indebita- 
tus was  laid  to  Edward  Clark  instead  of  to 
Bunyan  and  Meehan,  his  executors. 

The  proof  was  clear  that  Edward  Clark 
lent  the  money  to  the  plaintiffs  in  error :  that 
they  executed  the  notes,  and  made  them  pay- 
able to  their  own  order,  and  put  on  it  their 
blank  indorsement;  that  Clark  owned  and 
had  in  his  possession  the  note  at  the  time  of 
his  death ;  and  that  Bunyan  and  Meehan  were 
appointed  as  his  executors,  in  which  capacity 
they  brought  the  suit. 

8uch  a  technical  variance  may  be  cured  by 
amendment  without  introducing  any  other 
cause  of  action  or  affecting  the  merits  of  the 
case  between  the  parties,  and  it  was  proper 
for  the  court  to  allow  it.  It  appears  that  on 
the  trial  the  indorsement  on  the  note  was 
amended  by  the  counsel  for  the  defendants  in 
error  to  correspond  with  the  declaration,  with 
the  court's  ac(][uie8cence,  and  pursuant  to 
what  they  considered  its  order.  In  the  bill 
of  exceptions  is  this  statement  of  the  judge  * 

'^The  minutes  of  the  court  made  at  the 
trial  and  the  shorthand  reporter's  notes  do 
not  show  that  the  court  formally  granted 
leave  to  the  plaintiffs  to  change  the  indorse- 
ment on  the  note  in  suit  so  that  it  should  [^ 
read,  'Pay  to  the  order  of  Edward  Clark;' 
but,  from  what  was  said  by  the  court  in  its 
opinion  on  the  subject,  I  am  satisfied  that 
the  attorneys  for  the  plaintiffs  in  good  faith 
supposed  or  understood  that  they  had  leave 
to  make  such  change,  and  that,  accordingly, 
they  had  in  fact  changed  the  form  of  the  in- 
dorsement on  the  note  independently  of  the 
minutes  of  the  trial.  The  court  cannot  say 
that  leave  was  expressly  granted,  or  that  it 
said  anything  further  on  the  subject  than  is 
expressed  in  the  opinion  hereunto  annexed.** 

We  think  that  all  the  notes  offered,  either 
with  or  without  amendment,  conformed  in 
legal  effect  to  the  allegation  of  the  common 
counts.  This  objection  cannot,  therefore,  pre- 
vail. 
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(2)  A  second  objection  relied  on  under 
this  assignment  is  that  the  deposition  of 
James  Meehan  was  improperly  admitted  be- 
cause not  complying  with  the  United  States 
Revised  Statutes  (sec.  868)  in  that  respect. 
The  heading  of  the  notice  was  not  technically 
correct,  perhaps,  but  it  was  substantially  so. 
It  was  as  follows :  **  United  States  of  Amer- 
ica, State  of  Illinois,  County  of  Cook,  «.* 
In  tlie  Circuit  Court  of  the  United  States.** 
Then  follows  the  title  of  this  case,  and  every- 
thing else  was  regular.  There  could  have 
been  no  mistake  made  by  the  defendants  with 
reference  to  what  case  the  notice  applied. 
The  proof  showed  that  the  notice  was  prop- 
erly served,  and  that  the  deposition  was 
taken  at  the  place  and  time  specified  in  the 
notice,  but  before  a  different  notary  public 
from  the  one  specified  in  the  notice.  The 
notice  read  that  the  deposition  would  be 
taken  "before  William  G.  Peckham,  Esq., 
notary  public,  or  Bome  other  officer  authorized 
by  law  to  take  dgf)08ition8,^  etc.  The  deposi- 
tion was  actually  taken  before  Nicoli  F. 
Elmendorf,  a  notary  public,  and  an  officer 
Authorized  by  law  to  take  depositions  in 
•uch  cases.  That  was  perfectly  regular,  and 
cannot  be  obiected  to.  The  notice  conformed 
to  section  863  of  the  Revised  Statutes. 
There  is  no  merit  in  this  objection. 

(8)  It  is  also  objected  that  **the  will  and 
probate  proceedings  of  the  estate  of  Edward 
Clark  was  improperly  admitted.**  This  ob- 
jection, as  stated  in  the  record,  is  wanting 
133]  in  precision ;  but  taking  it  as  stated  in  the 
brief  of  counsel  for  plaintiffs  in  error  it  i^ 
that  ''the  certificates  of  authenticity  are  not 
in  accordance  with  the  laws  of  the  United 
States.  They  are  not  under  the  seal  of  the 
court.  **  In  this  statement  counsel  are  in  er- 
ror. An  inspection  of  the  record  shows  that 
the  only  "certificates  of  authenticity**  to 
which  counsel  refer  are  the  certificates  of 
exemplification  of  the  surrogate's  court. 
These  are  in  proper  form,  and  are  under  the 
•seal  of  the  court.  The  letters  **  L.  8.  **  ap- 
pear on  the  copy  of  the  original  letters  testa- 
mentary. This  objection  is  therefore  without 
merit. 

Another  objection  urged  under  this  assign- 
ment is  that  the  charges  for  taxes  and  re- 
demption of  tax  certificates  by  Loeb,  after 
the  sale  of  the  property  under  the  trust  deed, 
were  improperly  allowed.  With  reference 
to  these  charges  the  court  said : 

"  Here  was  a  covenant  in  this  trust  deed  on 
the  part  of  the  makers  of  the  deed  to  pay  all 
taxes  and  assessments  on  the  property.  They 
had  up  to  the  last  moment  before  the  sale  in 
which  to  do  that.  It  was  not  done.  In  fact 
those  taxes  were  not  paid  until  after  the  sale 
by  this  trustee — that  is,  he  took  up  these 
certificates,  procured  them  to  be  canceled, 
«o  that  they  were  no  longer  a  lien  on  the 
property.  It  is  true  that  in  this  deed  the 
language  used  is,  that  out  of  the  proceeds  of 
Siile  he  may  pay  all  moneys  advanced — ad- 
vanced for  insurance,  taxes  and  other  liens 
or  assessments ;  but  it  has  seemed  to  me  that 
the  act  of  paying  the  taxes  or  taking  up  the 
certificates  after  the  sale  related  back,  in 
leeal  effect,  to  a  period  antedating  the  sale, 
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and  that  it  was  equivalent  to  an  advance- 
ment of  money  before  the  sale  for  the  payment 
of  the  taxes  and  the  clearing  off  of  these  tax 
liens  and  assessments.  I  understand  from 
Jiidge  Blodgett,  and  am  authorized  to  say, 
that  he  has  had  this  very  question  up  in  con- 
nection with  trust  deeds  like  this,  and  that 
he  has  taken  the  same  view  of  the  question, 
and  has  held  that,  altliough  the  amount  nec- 
essary to  pay  off  the  taxes  was  not  advanced 
before  the  sale,  but  was  paid  after  the  sale, 
it  was  an  item  which  could  be  properly  taken 
out  of  the  proceeds  of  the  sale  of  the  prop- 
erty.** 

We  see  no  objection  to  anything  in  that 
part  of  the  court's  opinion  or  in  that  ruling.     [M 
ffaU  y.  Gould,  79  111.  16 ;  Parsons  v.  East  &, 
Louis  Gas  Light  <t  O.  Co.  108  111.  880. 

Another  objection  is  that  the  checks  upon 
which  the  original  loans  were  made  were  ir- 
relevant and  not  counted  on  in  the  declara- 
tion, nor  proof  made  of  signatures.  These 
were,  in  the  view  we  take  of  the  case,  ad- 
missible as  lowing  that  the  amount  of  money 
due  on  these  notes  was  actually  received 
from  Edward  Clark,  as  constituting  part  of 
the  res  gesta. 

One  more  objection  remains  under  this  sec- 
ond assignment,  which  is  that  the  statement 
of  the  account  by  McCoy  should  not  have 
been  received  and  adopted  by  the  court  at 
the  basis  of  its  judgment.  It  is  not  shown 
to  our  satisfaction  that  the  account  is  wrong 
in  anj  particular  item  or  items.  The  objec- 
tion IS  to  the  account  as  a  whole.  There  is 
no  ground  for  such  an  objection,  if  the  prin- 
ciples upon  which  the  account  is  stated  are 
correct ;  and  they  are  so  in  this  case. 

Under  the  third  assignment  of  error,  viz., 
that  the  court  erred  in  excluding  proper  and 
competent  testimony  on  behalf  of  the  plain- 
tiffs in  error,  the  points  relied  on  are  that 
the  court  ruled  out  (1)  proof  of  the  moneys 
paid  by  plaintiffs  in  error  to  said  Edwaid 
Clark ;  (2)  the  Statutes  of  Illinois  and  New 
York  concerning  limitations,  mortgages  and 
estates;  (8)  evidence  of  the  yalue  of  land 
sold  by  Loeb  under  the  trust  deed  to  and  for 
Clark ;  (4)  the  evidence  to  show  that  the 
notes  in  suit  were  never  scheduled  in  the 
surrogate's  court  of  New  York. 

With  reference  to  the  moneys  claimed  to 
be  paid  b^  plaintiffs  in  error  to  Edward 
Clark  or  his  agents,  and  to  the  value  of  the 
land  sold  by  Loeb  at  the  foreclosure  sale, 
the  reply  is'  that  there  was  no  evidence  go- 
ing to  show,  nor  do  the  defendants  claim, 
that  they  ever  paid  money  to  anyone  but 
Loeb.  Loeb  was  not  the  agent  of  Clark  any 
more  than  of  the  defendants.  He  was  a  trus- 
tee for  both  parties  to  the  contract.  The 
moneys  paid  to  Loeb  by  the  defendants  at 
the  time  they  secured  the  loans  were  paid  to 
him  as  their  own  agent.  Bolton  was  Clark's 
agent  in  those  transactions.  We  agree  with 
the  court  below  in  holding  those  transactions 
to  have  been  purely  personal  between  Loeb 
and  the  defendants,  bo  also  with  regard  to  [6S 
the  sale  of  the  property  under  the  trust  deed. 
If  the  defendants  were  wronged  by  that  sale 
their  remedy  is  against  Loeb ;  and  any  lost 
they  may  have  suffered  cannot  be  pleaded  to 
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defeat  the  clHtm  of  the  plaintiffs  on  the  note. 

There  waa  no  error  in  not  allowing  the 
St&tutes  of  Llmitatioa  of  New  York  and  II- 
liDois  to  be  admitted  ia  evidence,  after  the 
couit  had  overruled  the  motioQ  of  the  defend- 
anta  to  be  allowed  to  plead  them  aa  a  defense. 
The  only  way  in  which  such  Btatutea  are 
available  as  a  defense  ia  when  thej  are,  at 
the  propertlme,  apeciall;  pleaded.  1  CMtty 
OD  PI.  014,  515 ;  Stephen  on  PI.  76,  nott; 
Wil»on  y.  King.  83  III.  232. 

With  respect  to  the  refusal  of  the  court  to 
allow  certain  other  public  Htatutes  to  be  In- 
troduced in  evidence,  it  need  only  be  said 
that  the  courts  of  the  United  States  take  Ju- 
dicial notice  of  all  the  public  statutes  of  the 
several  States, 

Neither  was  there  any  error  In  excluding 
evidence  offered  to  show  that  the  notes  sued 
on  had  never  been  luventoricd  as  a  part  of  the 
estate  of  £dward  Clark,  deceased.  It  was 
sbown  that  the  notes  were  his  property  at  the 
time  of  his  death,  and  by  operation  of  law, 
In  purauance  of  his  will,  they  passed  to  his 
executors,  who  pcssesaed  the  right  to  sue  for 
the  amount  due  on  them. 

We  see  no  error  in  the  proceedings  of  tlie 
court  below,  and  its  judgment  i*  a0rmed. 


name  of  another;  nicb  trust  (s  not  wttbln  tba 
Hon  tana  Statute,  and  parol  ertdeaoe  la  admlnlbla 
to  show  whoM  Dioner  li  paid  lor  the  propertT; 
but  the  trust  must  hare  artoeD  at  the  time  tb» 
purchase  was  made,  and  tbe  whole  oonslderatlon 
must  have  beea  paid  or  secured  at  the  time  of  or 
prior  to  luoh  purchase. 

t  In  order  u  make  surrender  of  poeeoerion  to  tiM 
defendant  a  sufficient  perlormanoe  U>  take  a  case 
out  of  the  Statute  of  Frauds,  such  surreadar 
muatbemadelnpuiBUBooeof  the  ooutraot,and 
be  referable  to  Iti  It  muet  be  a  new  poeaeaalon 
under  tbe  contract,  aud  not  meiely  the  continu- 
ance of  a  former  poBseoloa  olalmed  uoder  a 
different  right  or  Ucle;  dellverr  of  poeaesslon 
will  not  be  latlslled  b;  proof  of  ■  scrambling  and 
llUi^ous  poBSOMlon. 

B.  Where  both  parties  had  located  and  claimed  a 
lode  as  a  mining  claim  under  tbe  United  States 
laws,  and  plalnUffs  were  preparing  lo  contest  de- 
fendant's application  for  a  patent,  and  It  was 
agreed  between  them  that  plalntllTs  should  relin- 
quish such  poneealonastherbad  to  defendant  In 
consideration  of  the  latter  atcreelOE  to  purchase 
the  land  upon  their  Joint  acoount,  and  plaintiffs 
odIt  withdrew  their  claim  and  omitted  to  prose- 
oute  it,  this  Is  Insuffldent  to  take  the  case  out  of 


ON    A.PPEAL   from  a  Judgment    of    the 
Supreme  Court  of  the  Territory  of  Mon- 
tana atilrmlnK  a  judgment  of  the  District  Court 
of  the  Second  Judicial  Dislrict  of  Montana  la 
favor  of  defendant  Bustsinlng  a  demurrer  lo 
the  complaint  In  a  suit  to  compel  the  defendant 
t«  hold  tbe  title  to  land  as  trustee  for  plaiotiSs 
for  one  half  the  land,  and  that  he  execute  a 
Rttulting  tniri,  parol  mdenar  U  tu4lain-nr-  deed  of  such  half  to  plainliffs  and  account  for 
nndtr  of  poneuum.  ahen  via  (ato  cai  out   ^^"^^^-Jt"^  *^^S^^  accrued  from  such 
0/  StatuU  ^  m-audt-oontetl  Jor    mining  nndlrtded  half.    4fflrmtd. 

Statement  by  Xr.  Jviliee  Brown;  IS88I 

This  was  an  aoDeal   from  a  decree  of  the  '         ' 


JOHN  DUCIE  VT  AL.,  ApjM., 
THOMAS"  FOBD. 


(See  8.  a  Beporter's  ed.  wr-SIH.) 


SozM.—Landt  bought  uMh  trust  money  and  d«d«d 
to  (nislM  btiong  to  oeetul  que  trust;  anu  Uaument 
1>V  (ruttM,  or  credit  in  account,  amounli  Co  dec/ara- 
Uon  0/  (rust;  projit  ffotned  bv  tmettt  by  sole  of  profh 
crlyhelonos  to  oeetul  que  trust.  See  note  to  Worm- 
lej  V.  Wormier,  M6L 

Parol  trust  on  eemcvanM  of  land,  good;  tehen 
ons  takes  the  title  for  nnoUler  at  fiunmai  sols,  he  Is 
■nisles.   See  note  to  Hughea  v.  Edwards,  S-AO. 

Ai  10  BUKiitc  of  nuuds;  uhat  Is  nuncfent  note  or 
tnemorafuhim  under,— see  note  to  Barr?  v.  Coombe, 

Aitolht  deliMnr  (Md  oeeeplnnee  neeessnrv  under 
■he  StofNls'^  JVouds,  see  net*  to  Uahau  v.  Dnlted 
fltatee,  EliOT. 

Jtssultlnp  (■'<'■'*,'  «h«H  (rust  results  to  ons  viho  pau* 
(As  ocmMdemllon  for  Eand  and  the  tUIe  ti  token  In 
Ou  name  <tt  anather;  rsiulclnff  (nuts  in  e)lat<els,' 
where  tAera  are  jotnt  punshasers;  trusts  resul:  eo 
instauU;  personal  propertv;  Jlducfarv  character; 
parol  agreement  alone  vM  not  oreote  Crust;  trust* 
by  aeU  of  aoenU;  proof  bv  parol;  ioehM. 
Where properlr  Is  purchased  and  the  oooveranoe 
of  tbe  legal  Utle  I*  taken  In  the  name  of  one  person, 
while  the  cwnsldeiatlon  Is  paid  by  another,  a  trust 
arlHi  at  once  In  favor  of  the  person  paflng  the 
s  price,  and  tbe  holder  of  tbe  legal  title 
istea  for  him.   Jackson  v.  MlUer.  S 


Johns,  n.  S  A"",  Deo.  aHB;  WllUams  v.  Holllngs- 
wonh.  1  Btrobh.  Eq.  103.  4T  Am.  Deo.  £27:  Dudley  v. 
Bosworth,  10  Humph,  fi.  51  Am.  Deo.  SeO;  Strlmpfler 
T.  Boberts.  18  Pa.  £83.  GT  Am.  Dec  BOt;  Mutual  F. 
In*.  Co.  V.  Deale,  18  Hd.  2S.  TB  Am.  Deo.  873:  Blod- 
gett  V.  Hlldiedth.  103  Uan.  lU;  Preeton  *.  Mc  HU- 
lBn.68Ala.ai:lPom.Eq.Jur.liaB7;  Bhawv.Shaw, 
SB  Uo.  BM;  Mershon  v.  Duer,  40  N.  J.  Eq.  838;  Me- 
Doaogh  V.  Murdoch,  U  U.  a  U  How.  SST,  14  I. 
ed.  Ve:  Brown  v.  Brown,  7«  Va.  (kB;  BelskeU  r. 
Powell,  ra  W.  Va.  n7:  Bibb  v.  Hunter.  TS  Ala.  aUj 
Mo  Donough  v.  O'Nell,  lU  Man.  W;  Farler  v.  Blood. 
aO  N.  H.  364;  HutohluS  V.  Heywood,  SO  N,  H.  481i 
Boheerer  v.  Scheerer,  lOB  Dl.  11:  Mc  Carroll  v.  Alex, 
ander,  a  Hiss.  1%  Campbell  v.  Campbell.  21  Mich. 
188;  Johnson  v.  Quarlee,  48  Mo.  4iS:  Brown  v.  Cher- 
ry, m  Barb.  083:  Ntinn's  App.  88  Pa.  210;  Perry, 
Trusts,  t  I2B;  NelU  v.  Kene,  A  Tex.  X8,  ST  Am.  Deo. 
T«l. 

The  trust  of  a  legal  estate,  of  whatever  nature, 
whether  taken  in  the  name  of  one  or  several, 
whether  Id  the  name  of  tbe  purchaeer  or  another, 
whetner  JoIdU]' or  auooesslvely.  rrsulte  to  the  one 
who  advauoes  tbe  purchase  money.  Dyer  v.  Dyer, 
8  Coi.  Ch.  aa,  1  Lead.  Cas.  Eq.  96;  S  Story,  Eq.  Jur. 
I  1201:  Edwartis  v.  Edwanls,  3B  Fa.  SIT:  8  Pom.  Eq. 
Jur.  1 1087:  Peabody  v.  Tarbell,  2  Cush.  W,  Bostie- 
msn  v.  Bostleman,  £t  N.  J.  Eq.  ICB:  Qlldewell  v. 
Spaugh.  28  Ind.  31S:  Belford  v.  Crane,  18  M.  J.  Eq. 
285,  S4  Am.  Deo.  IUl 
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Oct.  Tebm, 


•ustaining  a  demurrer  to  a  complaint  origi- 1 
nally  filed  in  the  Second  Judicial  District  of  > 
•uch  Territory.  Tlie  complaint  set  forth  in 
•ubstance  that  the  plaintiffs  on  September 
18,  1€W8,  "became  possessed  of  and  owned" 
certain  premises  upon  which  they  had  dis- 
covered a  vein  or  lode  of  valuable  quartz ; 
that  they  "duly  located**  such  lode  "as  a 
mining  claim'*  under  the  laws  of  the  United 
States,  "  and  posted  a  notice  of  such  location,  ** 
and  established  by  posts  and  corners  bound- 
aries thereto,  designating  it  as  the  "  Figi" 
lode ;  and  further  claimed  to  have  possessed 
and  owned  said  premises  up  to  the  15th  of 
March,  1881,  when  the  defendant  was  about 
to  procure  a  patent  to  himself  for  the  same 
premises  "under  a  pretended  location  and 
claim  designated  b^  him  as  the  'Odin*  lode." 
The  plaintiffs  apprised  the  defendant  of  their 
claim  and  notified  him  that  they  "  would  ad- 
yerse  and  contest"  his  application  for  a  pat- 
ent. Thereupon  they  "entered  into  a  mutual 
and  verbal  agreement"  by  which  it  was 
understood  that  in  consideration  of  the  plain- 
tiffs' "promising  and  agreeing  to  relinquish 
and  give  up  the  possession  of  such  premises" 
to  the  defendant,  and  to  abstain  from  filing 
any  adverse  claim  or  protest  against  defend- 
ant's application  for  a  patent,  and  to  permit 
him  to  proceed  and  procure  a  patent,  the  de- 
fendant agre^  that  he  would  be  tenant  in 
common  of  the  plaintiffs  in  an  undivided 
half  of  the  premises;  that  plaintiffs  and 
defendant  should  purchase  the  premises 
jointly,  but  in  defendant's  name,  defendant 
acting  as  "  purchasing  agent  and  as  trus^ 


of  the  plaintiffs, "  and  that  after  the  issuance 
of  a  patent,  defendant  would  execute  and 
deliver  to  plaintiffs  a  deed  of  an  undivided 
half  of  the  premises;  that,  relying  on  de- 
fendant's honesty,  the  plaintiffs  relinquished 
and  delivered  up  possession  to  the  defend- 
ant, withdrew  all  objections  to  defendant's 
claim,  and  permitted  him  to  procure  a  pat- 
ent, and  "  from  time  to  time  thereafter"  oaid 
him  their  share  of  the  purchase  money  of  the  [59 
premises ;  and  that  a  patent  was  subsequently 
issued  to  defendant  in  pursuance  of  such 
agreement,  but  he  refused,  and  still  refuses, 
to  convey  their  share  to  the  plaintiffs. 

The  prayer  was  as  follows:  Mnt,  that 
defendant  be  declared  to  hold  the  legal  title 
to  an  undivided  half  of  said  premises  as 
trustee  for  the  plaintiffs.  Second,  that  he  be 
directed  to  execute  a  deed  of  such  undivided 
half  to  plaintiffs.  Third,  that  he  be  required 
to  account  to  them  for  the  rents,  issues  and 

Erofits  accrued  from  sudi  undivided  half, 
defendant  demurred  upon  the  ground :  Fir^, 
that  the  complaint  set  forth  a  contract  within 
the  Statute  of  Frauds ;  that  no  part-perform- 
ance was  averred,  and  that  mere  delivery  of 
possession  to  another  does  not  pass  title  and 
cannot  be  given  in  evidence  as  affecting  the 
transfer  of  real  estate. 

Second,  that  the  complaint  is  ambi^^uoua, 
uncertain  and  unintelligible  in  that  it  does 
not  show  how  much  or  at  what  times  plain- 
tiffs were  to  pay  to  defendant  any  money, 
nor  what  amount  of  money  they  are  willing 
to  pay,  and  they  make  no  tender.  The  de- 
murrer was  sustained,  and  appeal  was  takea 


One  buying  land  with  the  money  of  another  be- 
eomes  a  trustee  for  the  latter,  even  though  he  stood 
In  DO  flduoiary  relation  to  the  person  whose  money 
bad  been  used.  Foote  v.  Colvin,  8  Johns.  210,  8 
Am.  Dec.  478;  Llsioff  v.  Hart,  2S  Miss.  24S,  fi7  Am. 
Dec.  203;  Denton  v.  M'Kenzie,  1  Desaus.  £q.  289,  1 
Am.  Deo.  664;  Jackson  v.  Morse,  16  Johns.  197, 8  Am. 
Dec  806;  SuUivan  v.  McLenans,  2  Iowa,  487,  66 
Am.  Dec.  780;  Fowke  v.  Slaughter,  8  A.  K.  Marsh. 
66, 13  Am.  Deo.  183;  Beck  v.  Uhrich,  18  Pa.  686, 63 
Am.  Dec.  607;  Law  v.  Law,  76  Va.  627. 

Where  a  person  purchases  chattels  with  the 
funds,  and  for  the  use,  of  another,  but  takes  a  bill 
of  sale  In  his  own  name,  a  trust  arises  m  favor  of 
the  owner  of  the  fund.  Quphill  v.  Isbeil,  1  Bail.  L. 
280, 19  Am.  Dec.  676;  Gray  v.  Perry,  51  Ga.  180. 

If  an  agent  takes  a  title  from  his  principal  for  a 
oertain  purpose,  a  resulting  trust  arises.  Towle  v. 
Ambe,  128  lU.  4ia 

Joint  fmrc/kuers. 

If  several  make  a  purchase,  taking  a  title  in 
another,  a  Joint  trust  will  result  to  them;  likewise 
if  the  title  is  taken  in  the  name  of  one  of  them. 
Letcher  v.  Letcher,  4  J.  J.  Marsh.  600;  Keaton  v. 
Oobb,  1  Dev.  £q.  499, 18  Am.  Dec.  695;  Baumgartner 
y.  Guessfeldd,  38  Mo.  86;  Larkins  v.  Rhodes,  6  Port. 
(Ala.)  190;  Dow  v.  Jewell,  18  N.  H.  310,  45  Am.  Dec. 
871:  Case  v.  Ck)dding,  38  Cal.  191;  McDonald  v.  Mc- 
Donald, 24  Ind.  68;  Clark,  v.  Clark,  43  Vt.  685;  Buck  v. 
Swazey,  35  Me.  41,  56  Am.  Dec.  681;  Union  College 
y.  Wheeler,  5  Lans.  160;  Frederick  v.  Haas,  5  Nev. 
889;  Springer  v.  8pringer,  114  111.  550;  Jenkins  v. 
Frink,  80  Cal.  586,  89  Am.  Dec.  134;  MaudeviUe  v. 
Solomon.  33  Cal.  38. 

If  the  amounts  are  unequal  the  trust  results  to 
them  pro  rata.  Shoemaker  v.  Smith.  11  Humph.  81; 
Hall  V.  Young,  87  N.  H.  134;  Botsford  v.  Burr,  2 
Johns.  Ch.  406,  1  N.  Y.  Ch.  L.  ed.  426;  Pinney  v. 
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Fellows,  15  Vt.  625;  Jackson  v.  Bateman,  2  Wend. 
570;  Kelley  v.  Jennees,  50  Me.  456, 79  Am.  Dec.  628L 
A  trust  arises  in  a  iMurt  as  well  as  in  the  whole, 
but  it  is  not  suflQcient  that  there  should  be  a 
general  contribution  to  a  common  fund;  it  must 
appear  that  a  specific  sum  was  paid,  which  is  a 
fractional  or  aliquot  part  of  the  whole.  Gutter  v. 
Tuttle,  19  N.  J.  Eq.  649;  Coppage  v.  Baraett,  94  Misk 
621;  Sayre  y.  Townsend,  15  Wend.  647;  Dudley  v. 
Bachelder,  58  Ma  406;  McGowan  y.  McGowan.  14 
Gray,  119, 74  Am.  Deo.  668;  Baker  v.  Vining,  80  Me. 
121,60  Am.  Deo.  617;  Edwards  v.  Bdwards,  89  Pa. 
885:  Fickett  v.  Durham,  108  Mass.  422;  Turner  r. 
Nye,  7  Alien,  184;  Snow  v.  Paine,  114  Mass.  626:  Bres- 
nihan  v.  Sheehan,  126  Mass.  11;  Bdgorly  v.  Edgerly, 
112  Mass.  179;  Somen  v.  Overhulser,  67  CaL  287; 
Olcott  V.  Bynum,  84  CT.  8. 17  Wall.  44  (21:570);  South 
V.  Smith,  86  nL  189;  Thalman  v.  Canon,  24  N.  J.  Bq. 
127;  Harris  v.  Mclntyre,  6  West.  Bep.  288,  118  IlL 
276. 

IVtMts  rsmtt  eo  instantL 

A  trust  must  result,  if  at  all,  when  the  papers 
and  the  title  pass.  No  agreements  before  or  after 
the  transfer,  and  no  payments  before  or  after,  will 
raise  a  trust;  it  must  be  at  the  inception  of  the 
title.  Barnard  v.  Jewett,  97  Mass.  87;  Davis  ▼. 
Wetherell,  11  Allen,  19,  note;  Boberts  v.  Ware,  40 
Cal. 634;  McQure  v.  Doak,  6  Baxt.  864;  Gee  v.  Gee. 
82  MisB.  190;  Forsyth  v.  Clark,  8  Wend.  687;  Page  v. 
Page,  8  N.  H.  187;  Brown  v.  Gave,  28  8.  C  261:  Hoi- 
lida  V.  Shoop,  4  Md.  465, 60  Am.  Deo.  88;  Lehman  ▼. 
Lewis,  62  Ala.  129:  Bogers  v.  Murray,  8  Paige,  390, 8 
N.  Y.  Ch.  L.  ed.  201;  Pinnook  y.  Qough,  16  Vt.  600. 
42  Am.  Deo.  621;  Bemington  v.  OampbeU,  60  U\.  516; 
Knox  V.  Mc  Farran,  4  Colo.  686;  Bob  Lea  y.  Clarke, 
25  Cal.  317;  Thome  v.  Thome,  18  Ind.  462;  Lear  v. 
Chouteau,  23  lU.  89;  Cross's  App.  97  Pa.  471;  Dudley 
V.  Boswortb,  10  Humph.  9, 61  Am.  Deo.  660. 
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to  the  Supreme  Court  of  the  Territory  and 
the  judgment  of  the  court  below  amrmed. 
jpiaintiffs  thereupon  appealed  from  such 
Affirmance  to  this  court. 

Mr.  Walter  H.  Smith,  for  appellants: 

This  case  is  not  within  the  Statute  of  Frauds. 

Browne,  Stat.  Fr.  §  88. 

Resulting  trusts  in  which  the  purchase  mon- 
«y  is  paid  by  one  and  the  deed  taken  in  the 
name  of  another  may  be  pro  tanto  or  for  a  part 
of  the  estate  proportionate  to  such  part  of  the 

gurchase  money  as  the  cestui  que  trust  may 
ave  advanced. 

Crop  Y,  Ntrrton,  9  Mod.  283, 3  Atk.  75;  Wray 
T.  Steele,  2  Ves.  &  B.  3«8;  Benbow  v.  Town- 
send,  1  Myl.  &  K.  506;  DaU  v.  Hamilton,  5 
Hare,  869;  RyaU  v.  Byall,  1  Atk.  59;  Buck  v. 
SvDdzeyt  siS  Me.  41;  Litermore  v.  Aldrich,  5 
€ush.  485;  Powdl  v.  Monson  &  B.  Idfg,  Co,  8 
Mason,  362;  Bot^oi-d  v.  Burr,  2  Johns.  Ch.  405, 
1  N.  Y.  Ch.  L.  ed.  426;  Stark  v.  Cnnnady,  8 
Litt.  899;  BoM  y.  Hegeman,  2  Edw.  Ch.  373,  6 
N.  Y.  Ch.  L.  ed.  484;  Larkim  v.  Rhodes,  5 
Port.  195;  Cecil  Bank  y.  Snively,  28  Md.  261. 

Where  a  man  buys  laod  in  the  name  of 
another  and  pays  the  consideration  money,  the 
land  will  generally  be  held  by  the  grantee  in 
trust  for  uie  person  who  so  pays  the  considera- 
tion money. 

Com.  Dig.  chap.  8,  W.  8;  2  Fonbl.  Eq. 
chap.  5,  §  1,  note  a;  8  Wooddes.  Lect  57;  Co. 
Litt.  290;  Sugd.  Vend.  chap.  15,  §  2;  Young  y. 
Peachy,  2  A&.  256;  Lloyd  v.  SpilUt,  2  Atk. 
150;  Scott  y.  FenJioulUt,  1  Bro.  Ch.  69;  Lane  y. 
Dighton,  Ambl.  418;  Finch  y.  Finch,  15  Ves.  Jr. 


50;  Boyd  y.  M'Lean,  1  Johns.  Ch.  582,  1  N. 
Y.  Ch.  L.  ed.  254;  Steere  v.  Stecre,  5  Johns. 
Ch.  1, 1  N.  Y.  Ch.  L.  ed.  987;  Foirellv.  Monaon 
<fc  B,  Mfg.  Co.  8  Ma.son,  362;  4  Kent,  Com.  61; 
Jackson  V.  Moore,  6  Cow.  706;  Peabody  v.  Tar- 
bell,  2  Cush.  232;  Barnard  7.  Jewett,  97  Mass. 
87;  Nixon*s  App,  68  Pa.  279;  Rof/imon  v.  Rob- 
inson, 22  Iowa,  427;  Snell  v.  Elam,  2  Heisk. 
82. 

Possession  alone,  without  payment  or  other 
acts  of  ownership,  is  sufficient  part  perform- 
ance of  a  verbal  contract  for  land  to  sustain  a 
decree  for  its  specific  execution. 

Browne,  Stat.  Fr.  §  467;  Fry,  Spec.  Perf. 
§579. 

Possession  is  part  performance  both  by  and 
against  the  stranger  and  the  owner;  and  they 
are  therefore  both  bound. 

Borrett  y.  Oomescrra,  Bunb.  94;  Earl  of 
Ayletford^s  Case,  2  Str.  783;  Pyke  v.  WiUiams, 
2  Vern.  455;  Lacon  v.  Merlins,  8  Atk.  1;  Wil- 
lis V.  St  radii  ng,  8  Ves.  Jr.  881;  Boirers  v.  Ca- 
tor,  4  Ves.  Jr.  91;  Gregory  v.  MiqhcU,  18  Ves. 
Jr.  328;  Kine  v.  Balfe,  2  Ball  &  B.  343;  Pain 
V.  Coombs,  1  DeG.  &  J.  84;  Coles  y.  Pilking- 
ton,  L.  R.  19  Eq.  174;  Tilton  v.  TiHoi},  9  N. 
H.  886;  Pindall  v.  Trcron,  80  Ark.  249;  Eaton 
V.  Whitaker,  18  Conn.  222;  Murray  v.  Jayne, 
8  Barb.  612;  Matins y.  Brown,  4N.  Y.  403; 
Ryan  v.  Dox,  84  N.  Y.  807;  Johnston  v.  Glan- 
<^,  4Blackf.  94;  Anderson  v.  Simpson,  21  Iowa, 
899;  White  v.  WatHns,  23  Mo.  423;  CatleU  v. 
Bacon,  88  Miss.  269;  Reynolds  v.  Johnston,  18 
Tex.  214;  Harris  v.  Crenshaw,  8  Rand.  14; 
JTeUs  V.  Stratton,  1  Tenn.  Ch.  828;  Arrington 
V.  Porter,  47  Ala.  714;  Reed  v.  Reed,  12  Pa.  117; 


No  trust  results  to  a  husband  for  payment  on 
land  of  the  wife  after  purchase,  nor  from  an  agree- 
ment to  buy  at  sheriff's  sale  and  reconvey.  A 
parol  agreement  to  oonvey  at  a  future  time  is  insuf- 
Aoient.  Franoestown  v.  Deering,  41  N.  H.  488; 
Kellum  V.  Smith,  83  Pa.  156;  Oaple  v.  McCoUum,  27 
Ala.  401;  Pattison  v.  Horn,  1  Grant,  Cas.  801;  Pin- 
oock  V.  Qouffh,  16  Y t.  500,  43  Am.  Dec.  6SS1. 

Payment  by  the  cestui  que  trust  must  be  dearly 
«hown,  and  It  must  be  payment  as  a  purchaser  and 
not  in  the  nature  of  a  loan.  Faringer  v.  Bamsey, 
4  Md.  Ch.  88;  Crop  v.  Norton,  9  Mod.  S86;  Loomis  v. 
Loomis,  S8  IlL  454:  Gibson  v.  Foote,  40  Bfiss.  788; 
White  v.  Carpenter,  2  Paige,  217. 2  N.  Y.  Ch.  L.  ed. 
682;  Burleierh  v.  White,  64  Me.  28;  Robinson  v.  Le- 
flore, 50  Miss.  148;  Whaley  v.  Whaley,  71  Ala.  150. 

If  there  be  no  payment,  there  wUl  be  no  trust. 
There  must  be  an  actual  payment  in  money,  or  its 
equivalent,  by  the  one  becoming  the  ceiAui  que 
trutft,  Stuoky  v.  Stucky,  80  N.  J.  Eq.  546;  Louns- 
bury  V.  Purdy,  18  N.  Y.  615, 16  Barb.  880;  Honore  v. 
Hatchings,  8  Bush,  687;  Buck  v.  Pike,  11  Me.  0; 
Greene  v.  Cook,  20  IlL  186;  Smith  v.  Bumham,  8 
8umn.  485;  Roberts  v.  Ware,  40  CaL  684;  Kendall  v. 
Mann,  11  Allen,  16:  Wheeler  v.  KirUand,  28  N.  J. 
Eq.  18;  Russell  v.  Allen,  10  Paige,  249.  4  N.  Y.  Ch.  L. 
«d.  006;  Dickinson  v.  Davis,  48  N.  H.  647,  80  Am. 
Dec.  202;  Jackson  v.  Cleveland,  16  Mich.  94. 

If  two  persons  agree  to  purchase,  one  furnishing 
the  money  and  taking  the  title  himself,  no  trust 
results.  Tebbetts  v.  Tilton,  81  N.  H.  278;  Edwards 
y.  Edwards,  80  Pa.  809;  Fowke  v.  Slaughter,  8  A.  K. 
Marsh.  66, 18  Am.  Dec  188L 

Trusts  in  personal  property. 

The  same  rules  apply  whether  the  trust  results 
tn  personal  property  or  real  estate,  and  the  person 
paying  the  purchase  money  holds  the  equitable 
intereet;  as,if  in  the  name  of  a  third  party  a  person 

188  U.  & 


purchases  stocks,  bonds,  mortgages,  annuities,  a 
note,  the  separate  property  of  a  wife  or  an  un- 
negotiable  bill;  or  where  an  administrator  takes 
possession  of  taxes  collected  by  his  intestate,  and 
so  of  any  other  chattel  interest;  but  not  if  the 
personal  property  is  of  a  perishable  nature.  Gar- 
rick  V,  Taylor,  29  Beav.  79;  Ex  parte  Houghton,  17 
Yes.  Jr.  258;  Creed  v.  Lancaster  Bank,  1  Ohio  St.  1; 
Ebrand  v.  Dancer,  2  Ch.  Cas,  26, 1  Eq.  Cas.  Abr.  832; 
Kelley  v.  Jenness,  50  Me.  455,  79  Aol  Dec.  623;  Ran- 
dall V.  Phillips,  8  Mason,  878;  Ryall  v.  Rowles,  1 
Yes.  8r.  868;  Smyth  v.  Oliver,  81  Ala.  80;  May  v. 
Nabors,  6  Ala.  24;  People  v.  Houghtaling,  7  Cal.  848; 
Martin  v.  Decatur  Branch  Bank,  31  Ala.  115:  Orr  v. 
Pickett,  8  J.  J.  Marsh.  269;  Carter  v.  Bennett,  6  Fla. 
214;  Doyle  v.  Murphy,  22  Hi.  502,  74  Am.  Dea  165; 
Union  Bank  v.  Baker,  8  Humph.  447;  I^yon  v.  Lyon, 
1  Tenn.  Ch.  226l 

Trusts  from  Jtdudary  relations. 

If  a  person  holds  the  funds  of  another  in  conse- 
quence of  some  fiduciary  relation  between  them, 
be  will  hold  any  property  purchased  with  those 
funds  io  trust  for  that  other;  as,  if  a  guardian  pur- 
chase with  a  ward*s  money,  a  trust  results  to  the 
ward.  If  an  executor  or  administrator  purchase 
In  his  own  name,  with  estate  money,  the  beneficial 
interest  belongs  to  the  estate.  Cookson  v.  Richard- 
son, 60  m.  187;  Schlaefer  v.  Corson,  52  Barb.  510; 
Buck  V.  Swazey,  85  Me.  41, 56  Am.  Dea  681;  Fergu- 
son V.  Lowery,  54  Ala.  510, 25  Am.  Rep.  718;  Coles  v. 
Alien,  64  Ala.  08:  Blodgett  v.  Hildredth,  1(0  Mem. 
484;  Bancroft  v.  Consen,  13  Alien,  SO. 

But  if  the  guardian  buys  land  on  his  own  ac- 
count, and  afterwards  ptLys  for  it  with  the  money 
of  his  ward,  no  trust  results.  French  v.  Sheplor, 
83  Ind.  266.  48  Am.  Rep.  67;  Risler  v.  Klsler,  2  Watts. 
823. 27  Am.  Dec  806:  Broyles  v.  Nowlin.  3  Baxt  191; 
Coles  V.  AUen,  64  Ala.  96;  Beck  y.  Uhriob,  18  Pa. 
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Sandt  y.   Thompson,  48  Ind.  18;  WharUm  T. 

Stoutenburgh,  35  N.  J.  Eq.  266;   Qrahamy. 

Thei8,  47  Ga,  4T9i  PurceU  v.  Jfifier,  71  U.  8. 

4  Wall.  518  (18:485);  Brown  V.  SuiUm,  129  U. 

8.  24i,  248  (82:666.  668). 
Mr.  M.  F.  Morris,  for  appellee: 
In  order  to  take  a  case  out  of  the  operation 

of  the  Statute  of   Frauds  on  the  ground  of 

part  performance,  such  part  performance  must 

oe  conclusively  proved. 
PurceU  V.  Miner,  71  U.  8.  4  Wall.  518  (18: 

485);  WilliamBV.  Morris,  95  U.  8.  444  (24:860); 

Semmes  v.  WorMngUm,  88  Md.  298;  Dunphy 

T.  Ryan,  116  U.  8. 491  (29:708). 

[SOI]       Mr,  Justice  Brown  delivered  the  opinion 
of  the  court : 

By  Rev.  Stats.,  sec.  2819,  all  valuable 
mineral  deposits  in  lands  belonein^  to  the 
United  States  are  declared  to  be  free  and 
open  to  exploration  and  purchase  "by  citi- 
zens of  the  United  States  and  those  who  have 
declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law."  By 
sec.  2324,  the  miners  of  each  mining  district 
may  make  regulations  not  in  oonmct  with 
the  laws  of  the  United  States,  or  of  the 
State  or  Territory,  governing  the  location, 
manner  of  recoraing  and  amount  of  work 
necessary  to  hold  possession  of  a  mining 
claim,  subject  to  tne  requirement,  among 
others,  that  *'upon  each  claim  located  after 
May  10,  1872,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall   be  performed 


or  improvements  made  during  each  year.* 
By  sec.  2825,  a  patent  for  any  land  so  claimed 
and  located  may  be  obtained  by  filing  in  the 
proper  land  omoe  an  application,  uiowing 
compliance  with  the  terms  of  the  Act,  to- 

§  ether  with  the  plat  and  field-notes,  showing 
le  boundaries  of  the  claim,  which  shall  be 
distinctly  marked  by  monuments,  and  by 
posting  a  copy  of  sudi  plat,  with  the  notice 
of  such  application  for  a  patent,  in  a  con- 
spicuous place  on  the  land,  etc  Sec.  2326 
provides  also  for  proceedings  upon  filing  ad- 
verse claims,  declaring  that  it  shall  be  the 
duty  of  the  adverse  claimant,  within  thirty 
days  after  filing  his  claim,  to  conunence 
proceedings  in  a  court  of  competent  iuris- 
diction,  to  determine  the  question  of  the 
ri^ht  of  possession,  and  prosecute  the  same 
with  reasonable  diligence  to  final  judgment 
The  sole  question  m  this  case  is  whether 
the  contract  between  these  parties  is  not 
within  the  Statute  of  Frauds.  Sec  217  of 
the  Compiled  Statutes  of  Montana  declares 
that  "no  estate  or  interest  in  lands  .  .  . 
shall  hereafter  be  created,  granted,  as- 
signed, surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing, "  etc.  To  take  the  case 
out  of  the  operation  of  the  Statute,  plain- 
tiffs claim,  first,  that  the  transaction  consti-  i' 
tutes  a  trust  by  operation  of  law,  and  if 
therefore  within  the  express  exception  of 
sec.  217 ;  secani,  that  there  was  such  part 
performance,  by  taking  possession  under  the 
contract,  as  takes  it  out  of  the  Statute. 


688, 68  Am.  Dec.  607;  Harper  v.  Archer,  28  Mlas.  212; 
Dodffe  V.  Oole,  97  UL  888;  White  v.  Drew,  42  Mo.  661; 
Williams  V.  HoUiDgsworth,  1  Strobb.  Eq.  108,  47 
Am.  Deo.  627;  Barker  v.  Barker,  14  Wis.  18L 

So  a  trust  wiU  arise  if  a  trustee  purchase  with 
trust  funds  in  his  own  name,  or  a  guardian  of  in- 
sane persons  or  an  agent  with  the  money  of  his 
prinolpol,  or  if  trustees  of  a  corporation  purchase 
in  their  own  name  with  corporate  funds,  or  if  a 
partner  so  pufohase  lands  with  partuership  funds, 
or  a  husband  buy  land  in  his  own  name  with  sepa- 
rate estate  of  wife,  but  not  if  purchased  out  of  an 
allowance  by  the  husband.  Mc  Larren  v.  Brewer,  61 
Me.  402;  Day  v.  Both,  18  N.  Y.  448;  Thompson's  App. 
22  Pa.16;  Hancock  v.Tltus,  80  Miss.  284;  Pugh  v.Pugh, 
9  Ind.  182;  Hamnett^  App.  72  Pa.  887;  Stratton 
y.  Dialogue,  16  N.  J.  Eq.  70;  Reid  ▼.  Fitch,  U  Barb. 
809;  Rose  t.  Hayden,  86  Kan.  106,  07  Am.  Rep. 
146;  Burden  v.  Sheridan,  86  Iowa,  126,  14  Am.  Rep. 
801;  Hall  t.  Bprigg,  7  Mart.  O.  &  248,  12  Am.  Deo. 
606;  Crocker  v.  Crocker,  81  N.  Y.  607,  88  Am.  Dec 
606;  Depeyster  y.  Gould,  8  M.  J.  Eq.  474,  20  Am. 
Dec.  i28;  Church  y.  Sterling,  16  Conn.  888;  M.  E. 
Church  y.  Wood,  6  Ohio,  288;  Richards  y.  Manson, 
101  Mass.  482;  Homer  y.  Homer,  107  Mass.  86;  Trapba- 
gei*  y.  Burt,  07  N.  Y.  80:  Settembre  y.  Putnam,  80 
Gal.  480;  Ebbert^s  App.  70  Pa.  79;  Lefeyre^s  App.  00 
Pa.  122,  8  Am.  Rep.  2S9;  Sherburne  y.  Morse,  182 
Mass.  469;  Barron  y.  Barron,  24  Vt.  876;  Woodford 
y.  Stephens,  61  Mo.  448;  Dickinson  y.  Codwise,  1 
Sandf.  Cb.  214,  7  N.  Y.  Ch.  L.  ed.  804;  Tilford  y. 
Torrey,  68  Ala.  120;  Dayis  y.  Dayis,  46  Pa.  842;  Mer- 
rill  y.  Smith,  87  Me.  804;  Farley  y.  Blood,  80  N.  H. 
864. 

If  a  father  purchase  with  funds  of  his  children  in 
his  own  name,  a  trust  results  to  them,  as  in  the  case 
when  a  widow  purchases  with  Estate  funds.  Such 
may  be  followed  as  long  as  they  can  be  identified; 
beyond  that  the  claim  of  a  cestui  (jue  trust  is  that  of 
a  general  creditor.    Robinson  y.  Robinson,  22  Iowa, 
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427;  Musham  y.  Musham,  87  liL  80;  Fox  y.  Doberty, 
80  Iowa,  834;  Hjrde  y.  Wason,  181  Mass.  460;  Sander- 
son  y.  Walker,  18  Yes.  Jr.  001;  United  States  ▼. 
Waterborougb,  2  Ware,  164;  Oyerseers  y.  Dank 
of  Virginia,  2  Gratt.  644, 44  Am.  Dec.  800;  Moore  ▼. 
Stinson,  4  New  Bng.  Rep.  064, 144  Mass.  604;  Bresni- 
han  y.  Sheehan,  126  Mass.  11;  Mo  Oiyney  y.  Mo  Oir- 
ney,  2  New  Bng.  Rep.  688,  142  Maas^  180;  Mason  y. 
Commerce  Bank,  10  Mo.  App.  276;  Hunter  y.  Yar- 
borough,  OS  N.  a  08;  Allen  y.  Russell,  78  Ky.  106; 
Re  Youngs,  6  Dem.  141;  Fsst  y.  Mo  Pberson,  06  IlL 
490;  Tbompson*s  App.  22  Pa.  10;  Portland  ft  H.  8. 8. 
Co.  y.  Locke,  78  Me.  870;  Hoolay  y.  Gieye,  9  Abb. 
N.  a  8, 9  Daly,  104. 

A  fiduciary  purchaser  ean  make  no  profit  from 
the  trust  estate;  the  eeStwi  que  trust  oan  claim  all 
the  benefit  from  inyestments  or  speculations.  HiU, 
Trustees,  684;  Lenoh  y.  Lendi,  10  Tea.  Jr.  611;  E» 
parts  Pease,  19  Yaa.  Jr.  68L 

Trusts  do  fioC  (Miss  from  oQruments  aikme. 

Resulting  trusts  grow  out  of  aodona,  and  do 
not  arise  from  parol  agreements;  as.  If  one  pur- 
chase land  with  his  money  and  agree  to  give  a 
portion  of  it  to  another,  no  trust  results;  neither 
does  there  if  no  payment  has  been  made,  as  where 
a  deed  was  made  in  oonsideration  of  natund  love 
and  affection.  Loomis  y.  Loomis,  86  Barb.  884; 
Rogers  y.  Simmons,  66  HL  70;  DulTy  y.  Masterson, 
44  N.  Y.  667;  Stoyery.  Flack,  41  Barb.  102;  Smith  r. 
HoUenback,  61  IlL  223;  Hidden  y.  Jordan,  &  CaL 
92;  Meason  y.  Kaine,  08  Pa.  886;  Botsf ord  y.  Burr,  8 
Johns.  Ch.  406, 1 N.  Y.  Ch. L.  ed.  428;  Sharpy.  Long, 
28  Pa.  484;  Lynn  y.  Itynn,  S7  Md.  547;  Lathrop  y. 
Hoy  t,  7  Barb.  00. 

An  oral  statement  that  one  is  purobasinff  land 
for  another  is  insufficient.  A  subeequeot  agree- 
ment has  no  effect  Williard  y.  Williard,  66  Pa.  llflt 
Klsler  v.  Rlsler.  2  Watts,  888, 27  Am.  Dec  808;  Knox 
y.  McEarran,  4  Colo.  080L 
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1.  While  there  !•  do  doubt  of  the  general 
proposition  that  a  trust  results  to  him  who 
pays  the  consideration  for  an  estate,  where 
the  title  is  taken  in  the  name  of  another ; 
that  such  trust  is  not  within  the  Statute, 
and  that  parol  evidence  is  admissible  to 
show  whose  money  is  actually  paid  for  the 
property, — it  is  equally  clear  that  the  tnlst 
must  have  arisen  at  me  time  the  purchase 
was  made,  and  that  the  whole  consideration 
must  have  been  paid  or  secured  at  the  time 
of  or  prior  to  such  purchase.  Olcott  v.  Bynum^ 
84  U,  S.  17  Wall.  44  [21 :  5701 ;  WhiU  v. 
Carpmter,  2  Paige,  217,  241,  2  N.  T.  Ch.  L. 
ed.  882,  891 ;  Buck  v.  Swazey,  85  Me.  41 ;  1 
Perry  on  Trusts,  sec.  188 ;  2  Pom.  £q.  J,ur. 
sec.  1087.  But,  as  before  stated,  parol  evi- 
dence is  competent  to  prove  that  the  consid- 
eration actually  moved  from  the  eutui  que 
iruit,  BoydY.  if  Lean,  1  Johns.  Ch.  582,  1 1^. 
Y.  Ch.  L.  ed.  2U;  Baker  v.  Vining,  80  Me. 
121 ;  Whitmare  v.  Learned,  70  Me.  276 ;  Page 
T.  Page,  8  N.  fl.  187,  195 ;  2  Pom.  Eq.  Jur. 
•ec.  1040.  It  follows  that  the  bill  or  com- 
plaint ^ould  show,  without  ambiguity  or 
equivocation,  that  tiie  whole  of  the  consid- 
eration appropriate  to  that  share  of  the  land 
which  the  plaintiffs  claim  by  virtue  of  such 
payment  was  paid  before  the  deed  was  taken. 
Tested  bv  these  rules,  we  think  the  plaintiffs 
have  failed  to  make  out  their  case  with  that 
clearness  which  the  law  demands.  They  aver 
that  after  they  had  delivered  up  possession 
of  the  premises  to  the  defendant,  ^'they 
withdrew  all  objections,  protest  and  adverse 
claims  to  or  against  the  defendant*!  claim. 


and  abstained  from  filing  any  adverse  claim 
or  protest  in  the  United  States  land  office 
against  defendant's  application,  and  thereby 
permitted  and  enabled  the  defendant  to  pro- 
cure a  patent  for  said  premises,  and  from 
time  to  time  thereafter  paia  to  defendant  their 
share  of  the  purchase  money  of  said  prem- 
ises, and  that  thereafter,  to  wit,  on  or  about 
the  15th  day  of  May,  1881,  the  defendant,  in 
pursuance  of  said  agreement  and  of  said 
trust,  purchased  from  the  United  States  of 
America  for  the  use  and  benefit  of  the  plain- 
tiffs, an  undivided  half  of  said  premises.** 
etc.  And  they  further  aver  in  a  subsequent 
allegation  that  **  if  there  be,  or  if  defendant 
claims  that  there  is,  anything  or  any  amount 
due  by  plaintiffs  in  connection  with  the  pro- 
curing of  said  patent,  or  with  said  agree- 
ment,''the  plaintiffs  are  ready  and  willing 
and  fully  able  to  pay  the  same  and  offer  to- 
do  so ;  that  the  defendant  has  refused  to  in- 
form plaintiffs  whether  there  was,  or  whether 
he  claimed  that  there  was.  any  money  or 
thing  due  from  the  plaintiffs,  although  re- 
quested to  do  so,  and  that  plaintiffs  had 
many  times  offered  to  pay  defendant  what- 
ever he  might  claim  that  there  was  due  iik 
said  connection,  and  that  defendant  has  re- 
fused, and  that  on  account  of  said  refusals  of 
defendant  plaintiffs  are  not  informed  in  re- 
lation to  said  matter.  **  Not  only  is  there  a> 
failure  to  aver  when  and  how  much  money 
was  paid  before  the  purchase  was  made,  but 
the  first  allegation  above  quot^  leaves  a 
doubt  whether  the  payment  was  made  before 
or  after  the  patent  was  taken.     In  one  place 
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Where  an  attorney  purchased  property  sold  on 
•xeoution  In  favor  of  client  at  an  inadequate  price, 
he  became  a  trustee  for  his  olieot^  Howell  v.  Bak- 
er. 4  Johns.  Ch.  118, 1  N.  Y.  Ch.  L.  ed.  784;  Wade  v. 
Pettlbone,  11  Ohio,  G7, 87  Am.  Dec.  408, 14  Ohio,  567. 

If  an  agent  invest  his  principalis  money  in  land, 
and  take  a  deed  in  his  own  name,  whether  with  or 
without  principal's  consent,  a  trust  will  arise. 
Crocker  v.Crocker,  81 N. Y.  607, 88  Am.  Dec.291;  Mof- 
fatt  V.  Shepard,  2  Finn.  66, 62  Am.  Deo.  141;  Depey- 
ster  V.  Oould,  8  N.  J.  Eki.  474, 28  Am.  Dea  723;  Hall 
T.  Spriffff,  7  Mart.  0. 8. 248, 12  Am.  Deo.  606;  Rose  v. 
Hayden,  86  Kan.  106,  67  Am.  Rep.  145;  Burden  v. 
Sheridan.  86  Iowa,  126. 14  Am.  Bep.  606w 

Proof  liypairoL 

A  resulting  trust,  especially  one  arishig  to  the 
payor,  may  be  established  by  paroL  Nixon's  App. 
68  Pa.  279;  Morgan  v.  Clayton,  61  111.  85;  Livermore 
V.  Aldrich,  5  Ousb.  435;  Gardiner  Bank  v.  Wheaton, 
8  Me.  873;  Byera  v.  Waokman,  16  Ohio  St.  440;  Boyd 
T.  M*Lean,  1  Johns.  Ch.  582,  1  N.  Y.  Ch.  L.  ed.  254; 
Paris  V.  Dunn,  7  Bush,  276;  Powell  v.  Monson  ft  B. 
Mfg.  Co.  8  Mason,  847;  Groesbeok  v.  Seeley,  18  Mich. 
8S9;  Barbin  v.  Qaspard,  15  La.  Ann.  580;  Smltheal  v. 
Gray,  1  Humph.  491,  84  Am.  Dec.  664;  2  Pom.  Bq. 
Jur.  •  104a 

The  Statute  of  Frauds  does  not  extend  to  any 
trusts  arising  by  operation  of  law.  Williams  v. 
Holliogsworth,  1  Strobh.  Eq.  103, 47  Am.  Dec.  627; 
Fox  v.  Doherty,  80  Iowa,  884;  Nelson  v.  Worrell,  20 
Iowa,  468;  Osboroe  v.  Endicott,  6  CaL  149,  65  Am. 
Dvc  498;  Irwin  v.  Ivors,  7  Ind.  806,  68  Am.  Deo.  430; 
Ward  V.  Armstrong,  84  IIL  151;  Black  v.  Black,  4 
Pick.  288. 

Lapae  of  time;  laches, 

A  resulting  trust  will  not  be  enforced  after  a 
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long  lapse  of  time,  constituting  laches  on  the  pari 
of  the  ceUui  que  tnuL  Douglass  v.  Lucas,  68  Pa» 
11;  Bobertson  v.  Maclin,  8  Hayw.  70;  Brown  v. 
Guthrie,  27  Tex.  610;  TralTord  v.  Wilkinson,  8  Tenn. 
Ch.  701;  Beckford  v.  Wade,  17  Ves.  Jr.  97;  Midmer 
V.  Midmer,  26  N.  J.  Eq.  299;  King  v.  Pardee,  96  U. 
8.  90  (24:666). 

If  the  trust  is  admitted,  and  there  has  been  no 
adverse  holding,  mere  lapse  of  time  is  not  a  bar,  if 
a  good  excuse  is  given.  Dow  v.  Jewell,  18  N.  H. 
840, 45  Am.  Dec  871;  Harris  v.  Mc  Intyre,  6  W^U 
Bep.  288, 118  lU.  275;  Heneke  v.  Floring,  114  lU.  554. 

In  New  York,  when  one  purchases  land,  and  at 
his  request  the  same  is  deeded  to  another,  although 
the  purchaser  receives  and  retains  the  deed,  with- 
out disclosing  the  existence  thereof  to  the  grantee, 
and  takes  and  retains  possession  of  the  land,  yet  by 
the  deed  the  title  passes  and  becomes  vested  in  the 
grantee,  and.  under  the  prohibitions  of  the  Statute 
of  Uses  and  Trusts  (1  Rev.  Stat.  728,  •  61),  no  trust 
results  in  favor  of  the  purchaser.  Everett  v.  Ever- 
ett, 48  N.  Y.  218. 

The  Statutes  of  New  York  (1  Bev.  StaL  728)  are  as 
follows: 

**8ec.  61.  Where  a  grant  for  a  valuable  oonsidera- 
tloQ  shaU  be  made  to  one  person,  and  the  consider- 
ation therefor  shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  person  by  whom 
such  payment  shall  be  made:  but  the  title  shall  vest 
in  the  person  named  as  the  alienee  in  such  convey- 
ance,  subject  only  to  the  provisions  of  the  next 
section. 

'*Sec.  52.  Every  such  conveyance  shall  be  pre- 
sumed fraudulent,  as  against  the  creditors,  at  that 
time,  of  the  person  paying  the  consideration;  and 
where  a  fraudulent  intent  is  not  disproved,  a  trust 
shall  result  in  favor  of  such  creditors,  to  the  extent 
that  may  bo  necessary  to  satisfy  Uieir  just  de- 
mands." 
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they  say  that  they  thereby  permitted  and 
enabled  the  defendant  to  procure  a  patent  for 
said  premises,  eaidfrom  time  to  time  thereafter 
paid  the  defendant,  and  immediately  follow 
It  by  an  averment  that  thereafter,  to  wit,  on 
or  about  the  fifteenth  day  of  May,  tlie  de- 
fendant made  the  purchase.  The  subsequent 
allegation  throws  additional  doubt  upon  the 
question,  and,  in  fact,  is  susceptible  of  the 
implication  that  plaintiffs  were  by  no  means 
confident  that  they  had  paid  any  considerable 
amount,  but  were  willing  to  pay  their  share 
upon  being  informed  of  the  amount  still 
due. 

We  think  the  contention  of  the  plaintiffs 
that  a  trust  is  made  out  by  operation  of  law 
is  not  sustiiined.  The  allejcations  amount  to 
nothing  more  than  that  they  made  certain  ad- 
vances of  money  to  defendant  for  the  purchase 
of  this  interest ;  but  when  or  in  what  form 
or  at  what  time  such  advances  were  made  is 
left  entirely  unanswered.  As  plaintiffs  have 
chosen  to  stand  upon  their  complaint,  with- 
out apparently  asking  leave  to  amend,  which 
we  cannot  doubt  would  have  been  readily 
granted,  we  are  constrained  to  hold  the  alle- 
gations insufficient  to  create  a  trust. 
[594]  2-  Was  there  a  part  performance  of  the 
parol  contract  with  the  defendant  sufficient 
to  take  the  case  out  of  the  Statute?  The 
only  act  alleged  in  that  connection  is  the 
surrender  of  possession  to  the  defendant ;  or, 
in  the  language  of  the  complaint,  that,  **  re- 
lying upon  the  good  faith  and  honesty  of  the 
defendant,  plaintiffs  thereupon  relinquished 
and  delivered  their  possession  of  said  prem- 
ises to  the  detendant,  and  that  the  defendant 
then  and  theie  was  admitted  and  went  into 
possession  of  the  same  in  compliance  with 
and  under  said  agreement  and  said  trust.*' 
This,  however,  must  be  taken  in  connection 
with  the  prior  allegation  that  the  ** defendant 
was  about  to  proceed  to  procure  a  patent  to 
himself  for  the  same  premises,  ^  under  a 
pretended  location  and  claim  designated  by 
him  as  the  Odin  lode ;"  whereupon  plaintiffs 
apprised  him  that  they  **  claimed,  owned  and 
possessed  said  premises,"  and  would  adverse 
and  contest  his  application.  Now,  conceding 
that  the  surrenaer  of  possession  to  the  de- 
fendant is  a  sufficient  performance  to  take  a 
case  out  of  the  Statute,  such  surrender  must 
be  made  in  pursuance  of  the  contract,  and  be 
referable  to*  it.  In  short,  it  must  be  a  new 
possession  under  the  contract,  and  not  merely 
the  continuance  of  a  former  possession  claimed 
under  a  different  right  or  title.  Pomeroy  on 
Contracts,  sees.  116,  123 ;  MorpJiett  v.  Jones, 
1  Swanst.  172 ;  mils  v.  Stradling,  8  Ves.  Jr. 
878;  Anderson  v.  Chick,  1  Bail.  Eq.  118; 
Smith  V.  Smith,  1  Rich.  Eq.  180 ;  Jacobs  v. 
Peterborough  di  8.  R.  Co,  S  Gush.  223 ;  Jones 
T.  Peterman,  8  Sere.  &  R.  543 ;  Christy  v. 
Barnhart,  14  Pa.  2o0 ;  Johnston  v.  Qlaney,  4 
Blackf.  94.  As  stated  by  Mr,  Justice  Grier 
in  PurceU  v.  Coleman,  71  U.  8.  4  Wall.  613, 
518  ri8 :  435,  4371,  delivery  of  possession 
**'  will  not  be  satisfied  by  proof  of  a  scram- 
bling and  litigious  possession." 

Taking  the  averments  of  the  complaint  to- 
gether, it  appears  that  both  these  parties  had 
located  ana  claimed  this  lode,  and  that 
plaintiffs  were  preparing  to  adverse  and  con- 


test  defendant's  application  for  a  patent  when 
a  bargain  was  macfe  between  them,  by  which 
it  was  agreed  that  plaintiffs  should  relin- 
quish such  possession  as  they  had  to  defend- 
ant  in  consideration  of  the  latter  agreeing  to 
purchase  tlie  land  upon  their  joint  account  i 
In  Clinan  v.  Cooke,  1  Sch.  &  Lef.  41,  Lord 
Redesdale  indicated,  as  a  test,  whether  the 
party  let  into  possession  could  have  been 
treated  as  a  trespasser  in  the  absence  of  the 
parol  agreement,  and  this  has  been  accepted 
by  many  writers  upon  equity  jurisprudence 
as  a  most  satisfactory  criterion.  Now,  it 
does  not  appear  in  this  case  that  the  antece- 
dent relations  of  the  defendant  to  this  land 
were  changed  by  reason  of  this  contract,  and 
it  does  appear  that  the  only  change  that  took 
place,  in  fact,  arose  from  the  plaintiffs'  with- 
drawal in  favor  of  the  defendant,  and  from 
their  refraining  to  prosecute  an  adverse  claim 
which  was  never  filed.  This  would  clearly  be 
insufficient  to  take  the  case  out  of  the  Statute. 
If,  in  fact,  plaintiffs  had  been  in  the  exclu- 
sive possession  of  the  lode  in  question,  and 
defendant  had  never  been  in  possession  or 
exercised  acts  of  ownership  until  the  bargain 
was  made  between  them,  and  the  plaintiffs 
had  surrendered  possession  in  pursuance  of 
the  contract,  it  would  have  been  easy  to  set 
forth  such  facts  in  unequivocal  terms,  and 
not  have  left  them  to  be  inferred  from  the 
ambiguous  averments  of  this  complaint. 

There  was  no  error  in  sustaining  the  de- 
murrer, and  the  judgment  of  the  court  bdom 
must  be  qfflrmed. 


CITY   AND    COUNTY  OP    SAN  FRAN- 

CISCO,  Appt., 

EUGENE  LE  ROY  et  ai. 

(See  8. 0.  Beporter*8  ed.  M-9It} 

Public  lands  in  San  Francisco — pueNo  lands-^ 

Van  Ness  Ordinance— title  of  possessors  ef 

pueblo  lands — Swamp- Land   Act— duty    if 

aoternment— lands  ovetjtowed—deed  qf  tidS' 

land  commissioners. 


1.  The  attorney  of  the  City  and  Oountyof 
Franoisoo  had  no  authority  to  relinquish  nrhti 
reserved  for  the  benefit  of  the  public  by  the  Van 
Neas  Ordioanoe,  by  which  the  City  relinquisbed 
its  pueblo  land  within  its  corporate  limiia  as  de- 
fined by  its  Charter  of  1851,  with  certain  ezoep> 
tions,  and  reserved  from  the  ^rant  all  the  loti 
which  it  then  occupied  or  had  set  ajmrt  for  publls 
squares,  streets  and  sites  for  school-houses,  city- 
hall  and  other  buildings  belonfflnff  to  the  corpcv 
ration. 

2.  The  title  of  the  City  ot  San  Franolsoo  to  tfas 
pueblo  lands  within  its  limits  rests  upon  the  de- 
crees of  the  circuit  court  reooffniiinir  its  title  to 
the  four  square  leagues,  and  establishioff  tin 
bounduiee,  and  the  confirmatory  Acts  of  Ooo- 


8.  The  trust  upon  which  the  City  of  San  Franciioo 
held  the  municipal  lands  it  had  acquired  as  boo- 
oesBor  of  the  Mexican  pueblo  was  a  public  and 
municipal  trust,  to  be  ezerciMd  chiefly  in  tbedis- 
tribution  of  the  lands  to  occupants  and  settleit 
and  in  the  use  of  the  remainder  for  the  pubUe 
purposes  of  the  City;  the  Van  Neas  Ordinance  wai 
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to  settle  and  quiet  title  to  such  lands  $nd  was  con- 
firmed by  Legislative  Act  of  the  State. 

4.  Tliose  who  continued  in  possession  of  the  lands 
in  San  Francisco  claimed  by  it  as  successor  of  a 
Mexican  pueblo  of  that  name,  for  the  period  re- 
quired by  the  Van  Ness  Ordinance,  so  as  to  have 
the  benefit  of  the  transfer  it  made,  acquired  as 
complete  title  as  the  City  could  convey  under 
that  ordinance  and  the  confirmatory  leerislation 
of  the  State  and  of  the  United  States. 

'6w  The  interest  of  the  pueblo  in  the  lands  within 
its  limits  ffoes  baclc  to  the  acquisition  of  the  coun- 
try, and  precedes  the  passage  of  the  Swamp-Land 
Act  of  Ck>ngros3;  that  Act  was  never  intended  to 
apply  to  laods  held  by  the  United  States  charged 
with  any  equitable  claims  of  others,  which  they 
were  bound  by  treaty  to  protect. 

•6w  When  the  United  States  acquired  Oalifomia  it 
was  with  the  duty  to  protect  all  the  rights  and 
interests  which  were  held  by  the  Pueblo  of  San 
Francisco  under  Mexico;  the  duty  of  the  govern- 
ment and  its  power  in  the  execution  of  its  treaty 
obligations  to  protect  the  claims  of  all  persons, 
Datui*al  and  artificial,  and  of  the  City  of  San  Fran- 
cisco as  successor  to  the  pueblo,  were  superior  to 
any  subsequently  acquired  rights  or  claims  of  the 
State  of  California,  or  of  individuals. 

7.  The  lands  which  passed  to  the  State  of  California 
upon  her  admisAion  to  the  Union  were  not  those 
which  were  affected  occasionally  by  the  tide,  but 
only  those  over  which  tide-wat«r  flowed  so  con- 
tinuously as  to  prevent  their  use  and  oooupation; 
but  the  existence  of  such  lands  could  In  no  way 
affect  the  rights  of  the  puebla 

€.  A  deed  of  the  tide-land  commissioners  could  not 
impair  the  right  of  the  City  of  San  Francisco  to 


has  assumed  to  make  suirers  within  the 
limits  of  the  land,  mark  out  fines  of  streets, 
subdivide  a  portion  of  the  property  into  lota 
and  make  a  map  thereof ;  and  that  it  threatens 
to  sell  such  subdivisions  and  lots  and  open 
such  streets,  and  in  divers  other  ways  assumes 
to  exercise  acts  of  ownership  over  the  prop- 
ert^r,  to  the  slandering  ana  disquieting  of 
plaintiffs'  title,  the  depreciation  of  its  market 
value  and  the  hindrance  and  prevention  of 
its  sale  or  use,  to  the  manifest  injury,  loss 
and  detriment  of  the  plaintiffs. 

They  further  aver  that  they  deraign  title 
to  all  but  a  small  portion  of  the  property 
by  divers  mesne  conveyances  from  William 
J.  Shaw,  who,  on  the  28th  of  March,  1861, 
commenced  a  suit  in  the  District  Court  of 
the  Twelfth  Judicial  District  in  and  for  the 
said  Citv  and  County  of  San  Francisco, 
against  the  defendant  herein,  to  quiet  his  title 
to  the  land  described  in  his  complaint  in 
that  suit;  that  the  claim  of  the  defendant 
mi^ht  be  determined  and  the  title  of  the 

Ftlamtiff  therein  (the  said  Shaw)  be  estab- 
ished  and  declared  valid,  and  that  it  might 
be  decided  that  the  defendant  had  no  title, 
claim  and  interest  in  the  land ;  that  the  said 
defendant  was  served  with  summons  and  ap- 
peared by  attorney,  and  such  proceedings 
were  afterwards  had  in  the  suit  that  on  the 
5th  of  February,  1862,  the  court  entered  its 
final  judgment  and  decree  therein,  whereby 
it  adjudged  that  the  claim  of  the  defendant  | 
to  the  premises  was  invalid  and  void,  that 


exercise  the  power  reserved  in  the  Van  Ness  Or- f  the  title  of   the  plaintiff   therein  was  valid 


dinance  over  such  portions  of  the  lands  conveyed 
to  occupants  under  that  ordinance  as  had  been 
occupied  or  set  apart  for  streets,  squares  and 
public  buildings  of  the  City. 

[No.  878.] 
BuhmitUd  Jan.  19, 1891,    Decided  Mar,  f ,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California  in  favor  of  plaintiffs  decree- 
ing that  they  are  owners  of  the  lands  described 
in  the  complaint  and  that  defendant  has  no 
right  therem,  and  enjoining  defendant  and 
persons  claiming^  under  it  from  asserting  any 
right  therein.    Ikcree  modified. 

Statement  by  Mr.  Justice  Field: 
This  is  a  suit  in  equity  against  the  City 
and  County  of  San  Francisco,  a  municipal 
7]  corporation  of  California,  to  quiet  the  title 
of  the  plaintiffs  below,  the  defendants  in  er- 
ror here,  to  certain  real  property  within  the 
limits  of  that  municipality,  against  the  al- 
leged claim  of  the  corporation  to  an  adverse 
estate  therein.  The  plaintiffs  are  citizens 
of  France.  The  defendant,  as  a  corporation 
of  California,  must  be  treated,  for  purposes 
of  jurisdiction,  as  a  citizen  of  that  State. 
The  bill  alleges  that  the  plaintiffs  are 
seised  and  possessed  in  fee  simple  absolute 
of  certain  real  property  in  the  City  and 
County  of  San  Francisco,  which  is  particu- 
larly described,  and  that  they  and  their  pre- 
decessors have  been  thus  seised  and  possessed 
for  more  than  ten  years ;  that  the  defendant 
sets  up  some  claim  of  title  to  the  property, 
or  to  some  portion  thereof,  adversely  to  the 
plaintiffs,  which  claim  is  without  right  or 
justice  and  unfounded  in  law  or  equity,  and 
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and  sufficient  as  against  the  defendant  and 
against  all  persons  claiming  through  or  under 
the  defendant,  and  that  all  such  persons 
should  be  forever  barred  and  restrained  from 
asserting  any  estate  or  title  or  interest  in  the 
premises  or  any  part  thereof;  that  the  said 
judgment  and  decree  in  favor  of  Mr.  Shaw 
still  remains  in  full  force,  never  having  been 
appealed  from,  reversed  or  vacated  ;  and  they 
insist  that  by  it  the  defendant  is  estopped 
from  claiming  or  pretending  to  any  right, 
title  or  interest  in  the  lands  therein  described. 

The  plaintiffs  therefore  pray  that  the  de- 
fendant may  answer  the  bill  and  set  forth 
whatever  right,  title  or  interest  it  mav  have 
in  the  real  property  in  relation  to  which  the 
bill  is  filed,  or  in  any  part  thereof,  to  the 
end  that  the  court  may  determine  upon  its 
validity  and  that  it  may  be  adjudged  and 
decreed  that  the  plaintiffs  are  the  owners  of 
the  property  and  that  the  defendant  has  no 
right,  title  or  interest  therein,  either  in  law 
or  equity. 

The  defendant  appeared  by  its  attorney  and 
filed  its  answer,  in  which  it  denies  upon  in- 
formation and  belief  the  allegations  of  the 
bill,  and  avers  in  like  manner  that  the  de- 
fendant is  and  has  been  for  more  than  ten 
years  last  past  continuously  the  owner  in  fee 
and  possessed  of  the  described  premises. 

The  answer  also  avers,  in  the  same  wav. 
that  the  plaintiffs  ought  not  to  maintain  the 
suit,  because  neither  they  nor  their  predeces- 
sor or  grantors,  or  any  of  them,  were  seised 
or  p()sscRs<?d  of  the  premises  or  any  part 
thereof  within  five  years  next  before  the  fil- 
ing of  their  bill ;  but,  on  the  contrary,  thai 
the  defendant  has  been  during  all  that  time 
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in  the  complete,  open  and  notorious  posses- 
sion of  the  premises,  claiming  title  to  them 
in  good  faith  and  adversely  to  the  whole 
world. 

A  general  replication  to  the  answer  having 
been  filed,  proofs  were  taken,  and  upon  the 
pleadings  and  proofs  a  decree  was  passed 
for  the  plaintiffs,  adjudging  that  the  plain- 
tiffs are  now,  and  have  been  since  the  26th 
of  October,  1883,  the  day  on  which  the  bill 
was  filed,  the  owners  and  seised  in  fee  simple 
of  the  premises  described  in  the  complaint, 
[659]  and  that  the  defendant  has  no  estate,  riglit, 
title  or  interest  therein,  or  to  any  part  there- 
of, and  adjudging  that  the  defendant  and  all 
persons  claiming  under  it  be  forever  barred 
and  enjoined  from  asserting  any  right  or  in- 
terest in  the  premises. 

From  this  decree  an  appeal  was  taken  to 
this  court  by  the  defendant.  Before  the  de- 
cree was  entered,  one  of  the  plaintiffs,  Victor 
Le  Roy,  died,  and  his  title  and  interest  in 
the  premises  described  in  the  bill  of  com- 
plaint passed  to  Rene  de  Tocqueville,  who 
18  a  citizen  of  the  Republic  of  France,  and 
by  consent  of  counsel  he  was  substituted  in 
the  place  of  the  deceased  as  a  party  plaintiff. 

Mr,  Georg^e  Flonmoy  for  appellant. 

Me8sr$.  Evans  S.  Pillsburjr  and  Gordon 
Blanding^,  for  appellees: 

Title  pas^d  to  those  in  possession  pursuant 
to  the  conditions  imposed  by  the  Van  I^ess 
Ordinance. 

Cal.  Stat.  1858,  50-57;  Dav%$  v.  Perley,  80 
Cal.  630,  637;  Wolf  v.  Baldwin,  19  Cal.  806; 
San  Francisco  v.  Beideman,  17  Cal.  443-463; 
Satterlee  y.  Blin,  86  Cal.  489,  512;  Carletony. 
Tovomend,  28  CaL  219;  Hart  ▼.  Bur  ^tt,  15 
Cal.  530,  612. 

The  common-law  rule  as  to  riparian  own- 
ers is  in  force  in  the  State  of  California. 

Ltiz  y.  Haggin,  69  Cal.  255. 

An  action  to  quiet  title  may  be  maintained 
against  the  City  of  San  Francisco  at  the  in- 
stance of  a  private  person. 

San  Francisco  y.  flolladay,  76  Cal.  18;  San 
Francisco  y.  ItseU,  80  Cal.  57,  60. 

Mr,  Justice  Field  deliyered  the  opinion 
of  the  court : 

It  was  conceded  in  the  court  below  that 
the  premises,  to  remove  the  cloud  from  which 
the  present  bill  is  filed,  were  at  the  time 
**  pueblo  lands'*  of  San  Francisco ;  that  is, 
that  they  were  part  of  the  lands  claimed  by 
the  City  as  successor  of  a  Mexican  pueblo  of 
that  name ;  that  they  are  within  the  limits 
of  the  City  of  San  Francisco  as  prescribed 
by  the  Charter  of  1851,  and  are  within  the 
four  square  leagues  described  in  the  decree 
of  the  United  States  Circuit  Court  for  the 
District  of  California,  entered  May  18,  1865, 
by  which  the  claim  of  the  City  as  such  suc- 
cessor was  confirmed  and  its  boundaries  es- 
tablished, and  also  within  the  lines  of  the 
f patent  of  the  United  States  for  the  pueblo 
ands,  issued  to  the  City  in  1884. 

It  was  also  stipulated  that  the  decree  of 
the  circuit  court  and  the  patent  of  the  United 
States  should  be  considered  as  in  evidence, 
and  that  all  the  statutes  of  California  and  of 
the  United  States  affecting  the  pueblo  lands 
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of  San  Francisco  might  be  referred  to,  in  the 
consideratfon  of  the  case,  as  though  formally 
introduced  in  evidence. 

The  plaintiffs  in  their  bill  rely  principally  i^^ 
upon  the  decree  of  the  District  Court  for  the 
Twelfth  Judicial  District  of  the  State,  in 
the  case  brought  by  William  J.  Shaw  to 
quiet  his  title  against  the  claim  of  the  de- 
fendant herein,  contending  that  the  title  of 
Shaw,  through  whom  they  deraign  their  in- 
terest, was  thereby  adjuaged  to  be  valid  ai 
against  the  defendant  and  parties  deriving 
title  under  the  defendant,  and  that  they  are 
estopped  from  asserting  against  that  decree 
any  title  or  interest  in  the  premises.  The 
decree  was  rendered  upon  a  disclaimer  of  the 
City  and  County  of  San  Fnincisco,  by  iti 
attorney,  that  it  had  any  right,  title  or  in- 
terest in  the  premises  described  in  the  com- 
plaint, or  any  part  thereof,  at  the  commence- 
ment of  the  suit,  and  its  consent  that  Uie 
plaintiff  might  take  judgment  Uiercin  io 
accordance  with  his  prayer.  Whatever  au- 
thority the  attorney  of  the  City  and  County 
may  have  had  to  conduct  its  ordinary  Miti- 
gation, he  had  none  to  relinquish  rights  re- 
served for  the  benefit  of  the  public  by  the 
Van  Ness  Ordinance;  and  the  property  in 
that  case  was  claimed,  as  will  be  afterwards 
seen,  under  that  ordinance  alone.  The  City 
and  County  of  San  Francisco  had  previously  [' 
succeeded  to  all  the  rights  of  property,  and  .^ 
become  subject  to  all  the  liabilities,  of  the  ■ 
City.  Act  of  April  19,  1856,  consolidating 
the  government  of  the  City  and  County  of 
San  Francisco. 

The  plaintiffs  did  not,  however,  on  the  [$ 
hearing,  rely  principally,  or  to  any  great 
extent,  upon  any  estoppel  by  that  decree, 
but  endeavored  to  establish  their  claim  of 
title  by  conveyances  from  former  occupants 
of  dinerent  parcels  of  land,  known  as  the 
**  Kissling  tract, "  and  the  ** Thome  and  Center 
tract,**  and  of  the  rights  inuring  to  the  oc- 
cupants under  what  is  known,  irom  its  re- 
puted author,  as  the  Van  Ness  Ordinance, 
the  obiect  of  which  was  to  settle  and  quiet 
the  title  of  persons  in  possession  of  lands  in 
the  City  of  San  Francisco ;  and  under  the 
Act  of  the  Legislature  of  the  State  of  Cali- 
fornia, passed  in  March,  1858,  ratifying  and 
confirming  the  ordinance ;  and  under  the  Act 
of  Congress  relinquishing  and  granting  to 
the  City  all  the  interest  oi  the  United  States 
to  lands  within  the  corporate  limits  of  the 
Act  of  1851  in  trust  for  the  uses  and  purposes 
of  that  ordinance.  They  also  claimed  the 
benefit  of  a  deed  of  the  tide- land  commis- 
sioners of  the  State  to  Euj^ene  L.  Sullivan, 
one  of  the  grantors  of  William  J.  Shaw, 
dated  December  3,  1870,  which  purported, 
for  the  consideration  of  $352.80,  to  release 
to  the  grantee  the  right,  title  and  interest 
of  the  State  of  California  to  the  premises 
therein  described. 

The  testimony,  documentary  and  otherwise, 
produced  in  the  case,  gives  a  very  clear  as 
well  as  accurate  account  of  the  origin,  nat- 
ure and  extent  of  the  title  claimed  by  the 
City  of  San  Francisco,  or  the  City'  and 
County  of  San  Francisco,  to  its  municipal 
lands,  as  successors  to  the  rights  of  the  former 
pueblo.     This  history  has  been  rclatcni   in 
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■everal  cases  in  this  court,  notably  in  TVe- 
nauth  v.  San  Francisco,  100  U.  S.  251  [25 : 
626]  ;  Palmer  v.  Low,  98  U.  S.  1  [25 :  60]  ; 
Grttar  v.  McDoweU,  73  U.  8.  6  Wall.  363 
[18:  863],  and  Town&end  v.  Orf.eUy,  72  U. 
6.  6  Wall.  326  [18 :  547].  A  brief  statement 
of  tbe  principal  facts  only  will  be  necessary 
to  an  intelligent  disposition  of  the  questions 
presented  for  consideration. 

When  California  was  occupied  by  the  forces 
of  the  United  States  in  1846  there  was  a 
Mexican  pueblo  at  San  Francisco,  that  is,  a 
settlement  or  town  under  the  Mexican  gov- 
ernment, with  alcaldes  and  other  officers,  for 
the  administration  of  its  municipal  affairs. 
It  WHS  the  law  of  Mexico  tliat  pueblos  or 
towns,  when  once  recognized  oy  public 
authority,  became  entitled,  for  their  benefit 
and  that  of  their  inhabitants,  to  the  use  of 
lands  constituting  the  site  of  such  pueblos 
or  towns,  and  adjoining  territory,  to  the  ex- 
tent of  four  square  leagues,  to  oe  measured 
off  and  assigned   to  them  by  officers  of  the 

fovernment.  Totimsend  v.  Greeley,  72  U.  S. 
W«n.  326,  836  ri8:  547,  549].  Under 
those  laws  the  Pueblo  of  San  Francisco  as- 
serted a  claim  to  four  square  leagues,  to  be 
measured  off  from  the  northern  portion  of 
the  peninsula  on  which  the  present  City  is' 
situated.  The  alcaldes,  or  officers  of  the 
town,  under  the  3Iexican  government,  exer- 
cised the  power  of  distributing  the  lands  in 
small  parcels  to  the  inhabitants,  for  build- 
ing, cultivation  and  other  uses,  the  remain- 
der being  generally  held  for  commons  and 
other  public  purposes.  When  our  forces 
took  possession  of  San  Francisco  citizens  of 
the  United  States  were  appointed  by  the 
naval  and  military  commanders  to  act  in  the 
place  of  the  Mexican  officers  of  the  pueblo, 
and  they  exercised  a  like  authority,  which 
they  supposed  was  invested  in  them,  in  mak- 
ing various  grants  of  land  in  the  City. 
M^y  persons  then  there,  and  many  who  sub- 
sequently settled  in  California,  disputed 
such  authority,  and  took  up  and  occupied 
any  land  which  they  found  vacant  within 
the  limits  of  the  pueblo.  The  natural  con- 
sequence followal — confusion  and  uncer- 
tainty in  the  titles  in  the  City  for  some  years 
after  the  acquisition  of  the  country. 

In  April,  1850,  San  Fnmcisco   was  incor- 

g orated  by  the  state  government  as  a  city, 
he  at  once  claimed  the  lands  of  the  pueblo 
as  its  successor,  and,  after  the  board  of  land 
commissioners  to  settle  private  land  claims 
in  California  was  created  by  Act  of  Congress 
in  March,  1853.  prosecuted  her  claim  to  this 
land  for  confirmation.  9  Stat.  chap.  41,  p. 
631.  In  December,  1854,  that  board  confirmed 
her  claim  to  a  portion  of  the  four  square 
leagues  and  denied  it  for  the  balance.  The 
City  appealed  to  the  district  court  of  the 
United  States  from  that  decision,  and  the 
appeal  remained  there  for  some  years  undis- 
posed of.  In  September,  1864,  tiie  case  was 
transferred  from  that  court  to  the  circuit 
court  of  the  United  States,  under  the  author- 
ity of  the  Act  of  Congress  to  expedite  the 
settling  of  titles  to  lands  in  the  State  of 
California  (13  Stat.  chap.  194,  sec.  4,  p.  333), 
and  in  October  following  its  claim  was  con- 
firmed to  four  square  leagues,  subject  to  cer- 
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tain  reservations.  The  decree  of  final  con- 
firmation, in  its  present  form,  was  not  entered 
until  the  18th  of  May,  1865.  That  decree 
confirmed  the  claim  of  the  City  to  a  tract  of 
land  embracing  so  much  of  the  upper  portion 
of  the  peninsula  which  is  situated  above  the 
ordinary  high -water  mark  of  1846  as  would 
contain  an  area  of  four  square  leagues,  the 
tract  being  bounded  on  the  north  and  east  by 
the  Bay  oi  San  Francisco,  on  the  west  by  the 
Pacific  Ocean  and  on  the  south  by  a  due  east- 
and-west  line  drawn  so  as  to  include  the  area 
designated,  subject  to  certain  deductions 
which  it  is  unnccessaiy  to  mention  here.  The 
confirmation  was  to  San  Francisco  in  trust 
for  the  benefit  of  lot  holders  under  grants 
from  the  Pueblo,  Town  or  City  of  San  Fran- 
cisco, or  other  competent  authority,  and  as 
to  any  residue  in  trust  for  the  benefit  of  the 
inhabitants  of  the  City. 

In  April,  1851,  the  charter  of  San  Fran- 
cisco was  repealed  and  a  new  charter  adopted. 
Pending  the  appeal  of  the  pueblo  claim  in 
the  United  States  district  court,  the  Van 
Ness  Ordinance,  above  mentioned,  was  passed 
by  the  common  council  of  the  City,  by  which 
the  City  relinquished  and  granted  all  its 
right  and  claim  to  land  within  its  corporate 
limits  as  defined  by  its  Charter  of  1851,  with 
certain  exceptions,  to  parties  in  the  actual 
possession  thereof  by  themselves  or  tenants  on 
or  before  the  first  of  January,  1855,  provided 
such  possession  was  continued  up  to  the  time 
of  the  introduction  of  the  ordinance  into  the 
common  council,  which  was  in  June,  1855, 
or,  if  interrupted  by  an  intruder  or  tres- 
passer, had  been  or  might  be  recovered  by 
legal  process ;  and  it  declared  that  for  the 
purposes  contemplated  by  the  ordinance  per- 
sons should  be  deemed  possessors  who  held 
titles  to  land  within  those  limits  by  virtue 
of  a  grant  made  by  any  ayuntamiento,  town 
council,  alcalde  or  justice  of  the  peace  of 
the  former  pueblo  before  the  7th  of  July, 
1846,  or  by  virtue  of  a  grant  subse(|uently 
made  by  the  authorities,  within  certain  lim- 
its of  the  City  previous  to  its  incorporation 
by  the  State,  provided  the  grant,  or  a  mate- 
rial portion  of  it,  had  been  recorded  in  a 
proper  book  of  records  in  the  control  of  the 
recorder  of  the  County  previous  to  April  8, 
1851.  The  City,  among  other  things,  re- 
served from  the  grant  all  the  lots  which  it 
then  occupied  or  had  set  apart  for  public 
squares,  streets  and  sites  for  school -houses, 
city-hall  and  other  buildings  belonging  to 
the  corporation,  but  what  lots  or  parcels 
were  thus  occupied  or  set  apart  does  not 
appear. 

Subsequently,  in  March,  1858,  the  Legis- 
lature of  the  State  ratified  and  confirmed 
this  ordinance  (Stat,  of  Cal.  of  1888,  chap. 
66,  p.  52),  and  by  the  fifth  section  of  the 
Act  of  Congress  to  expedite  the  settlement  of 
titles  to  lands  in  the  State  of  California,  the 
right  and  title  of  the  United  States  to  the 
lands  claimed  within  the  corporate  limits  of 
the  Charter  of  1851  were  relinquished  and 
granted  to  the  City  and  its  successors  for 
the  uses  and  purposes  specified  in  that  ordi- 
nance.    18  Stat.  chap.  194,  sec.  6,  p.  833. 

Notwithstanding  the  title  to  the  lands 
within  the  limits  of  the  Charter  of  1851  was 
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thus  settled,  the  appeal  from  the  decree  of 
the  board  of  land  commissioneni  was  prose- 
cuted both  by  the  City  and  the  United  States — 
by  the  City  from  so  much  of  the  decree  as 
included  in  the  estimate  of  the  quantity  of 
the  land  confirmed,  the  reservations  made, 
— and  by  the  United  States  from  the  whole 
decree. 

Whilst  these  appeals  were  pending.  Con- 
gress passed  the  Act  of  March  8,  1866,  to 
Quiet  the  title  to  the  land  within  the  city 
limits.  14  Stat.  chap.  18,  p.  4.  At  that 
time  the  limits  of  the  City  were  coincident 
with  those  of  the  County,  and  embraced  the 
whole  of  the  four  square  leagues  confirmed. 
By  that  Act  all  the  ri^ht  and  title  of  the 
United  States  to  the  land  covered  by  the  de- 
cree of  the  circuit  court  were  relinquished 
and  granted  to  the  City,  and  the  claim  to  the 
land  was  confirmed,  subject,  however,  to 
certain  reservations  and  exceptions,  and  in 
trust  that  all  lands  not  previously  granted  to 
the  City  should  be  disposed  of  and  conveyed 
by  the  City  to  the  parties  in  the  bona  fide 
actual  possession  thereof,  by  themselves  or 
tenants,  on  the  passage  of  the  Act,  in  such 
quantities  and  on  such  terms  and  conditions 
as  the  Legislature  of  the  State  of  California 
might  prescribe,  excepting  such  parcels  as 
might  l^  reserved  and  set  apart  by  ordinance 
of  the  City  for  public  uses.  In  consequence 
of  this  Act  the  appeals  pending  were  dis- 
missed. Taum»end  v.  Oreelev,  72  U.  S.  6 
Wall.  826  [18:  647].  The  title  of  the  City 
therefore  rests  upon  the  decree  of  the  court 
recognizing  its  title  to  the  four  square 
leagues,  and  establishing  the  boundaries,  and 
the  confirmatory  Acts  of  Congress.  OHmt 
T.  McDowell,  73  U.  S.  6  Wall.  863  [18:  8631. 
The  trust  upon  which  the  City  held  the 
municipal  lands  it  had  acquired  as  successor 
of  the  Mexican  pueblo,  as  declared  in  the 
decree  of  confirmation,  was  a  public  and 
municipal  trust,  to  be  exercised  chiefiy  in 
the  distribution  of  the  lands  to  occupants  and 
settlers  and  in  the  use  of  the  remainder  for 
the  public  purposes  of  the  City ;  and  the  ex- 
ercise was  subject  to  the  supervision  and 
control  of  the  legislative  authority  either  of 
the  State  or  of  the  United  States,  and  it  does 
not  matter  which,  inasmuch  as  its  exercise, 
[668]  &s  directed  by  the  Van  Ness  Ordinance,  was 
authorized  both  by  the  Legislature  of  the 
State  and  the  Act  of  the  Congress  of  the 
United  States.  The  purpose  of  the  ordinance, 
as  indicated  in  its  title,  as  well  as  in  its 
several  provisions,  was  to  settle  and  quiet 
titles  to  lands  in  the  Cit^  of  San  Francisco. 
The  settlement  which  it  made  was  by  a 
recognition  of  certain  previous  grants  of  the 
City  or  of  its  officers  and  the  transfer  of  its 
title  to  those  who  had  occupied  the  lands  in 
good  faith  during  certain  periods.  As  held 
bv  the  Supreme  Court  of  California,  in  its 
elaborate  and  exhaustive  examination  of  the 
law  respecting  the  property  rights  of  Mexi- 
can pueblos,  in  Hart  v.  Burnett,  15  Cal.  680, 
612,  the  ordinance  was  justified  by  a  policy 
which  was  analogous  to  the  laws  and  pur- 
poses which  gave  existence  to  the  rights  of 
the  pueblo.  Section  two  of  an  order  of  the 
common  council,  passed  on  the  16th  of  Oc- 
tober, 1856,  which  was  ratified  by  the  same 


Legislative  Act  of  the  State  which  confirmed 
the  Van  Ness  Ordinance,  provides  that  the 
grant  or  relinquishment  of  title  made  by  that 
ordinance  in  favor  of  the  several  possesson 
of  the  land  should  take  effect  as  fully  and 
completely  for  the  purpose  of  transferring 
the  City's  interest,  and  for  all  other  purposes 
whatsoever,  as  if  deeds  of  release  and  quit- 
claim had  been  duly  executed  and  delivered 
to  the  parties  indiviciually  and  by  name,  and 
that  no  further  conveyance  or  act  should  be 
necessary  to  invest  such  possessors  with  the 
interest,  title,  rights  and  benefits  which  the 
ordinance  intended  or  purported  to  transfer 
and  convey. 

The  claims  of  the  cantors  of  the  plaintiffs 
to  the  title  to  the  lands,  through  conveyances 
from  Kissling,  and  trom  Thome  and  Center, 
are  fully  sustained  by  the  evidence.  Kissling 
settled  upon  a  parcel  of  the  land  in  relation 
to  which  this  suit  is  brought,  in  March, 
1849.  He  was  at  the  time  a  native  of  Den- 
mark, but  had  declared  his  intention  to  be- 
come an  American  citizen,  and  in  the  notice 
which  he  recorded  of  his  claim  he  represented 
it  as  a  pre-emption  ri^ht  to  one  hundred  and 
sixty  acres  of  land  in  the  District  of  8an 
Francisco.  That  claim  of  itself  was  of  no 
value  whatever,  as  the  lands  were  not  subject 
to  pre-emption,  not  being  lands  of  the  United 
States,  nor  would  they  have  been,  even  if 
owned  by  the  United  States,  except  under  (i 
the  Town- Site  Act,  because  tliey  were  within 
the  limits  of  what  was  then  a  town ;  but  a 
large  portion  of  the  tract  thus  taken  up  was 
fenced  in  by  Kissling,  occupied  by  him,  and 
a  portion  of  it  cultivated.  His  occupation 
was  continuous  during  the  whole  period  re- 
quired b7»  the  ordinance  to  enable  him  to 
have  the  benefit  of  the  transfer  it  made.  He 
therefore  acquired  as  complete  a  title  in  the 
interest  which  the  City  then  held  in  the 
property  as  it  was  possible  for  the  City  to 
convey,  under  the  Van  Ness  Ordinance  and 
the  confirmatory  legislation  of  the  State  and 
the  United  States. 

The  same  may  be  said  of  the  claim  taken 
up  by  Thome  and  Center  on  the  5th  of  Au- 
gust, 1850,  and  which  purported  to  cover 
sixty  acres.  Of  itself,  it  was,  like  the  other, 
of  no  validity,  and  conferred  no  rights,  for 
the  land  was  not  public  land  open  to  ac- 
quisition in  that  way.  But  these  parties  in- 
closed the  land,  occupied  and  cultivated  it 
and  exercised  acts  of  ownership  over  it,  until 
the  15th  of  July,  1854,  when  they  sold  four 
and  one-half  acres  of  it  to  one  Charles  V. 
Stewart.  They  continued,  however,  to  ex- 
ercise ownership  over  the  residue  duriug  all 
the  period  required  by  the  Van  Ness  Ordi- 
nance to  obtain  its  benefits  and  the  transfer 
of  title  from  the  City.  As  to  the  four  and 
one-half  acres  sold,  the  grantee  continued  in 
the  possession  and  use  of  that  portion  also, 
during  the  period  required  by  the  ordinance. 

The  title  to  the  lands  thus  claimed  by 
Kissling,  and  by  Thome  and  Center,  and  by 
Stewart  as  a  purchaser  from  them  of  four  and 
a  half  acres,  became,  by  operation  of  that 
ordinance  and  the  confirmatory  legislation 
mentioned,  vested  in  those  parties,  and  by 
their  conveyance  passed  to  William  J.  Shaw, 
and    was  bv   him  conveyed  to  Eugene  L 
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Sullivan,  and  thence  to  the  plaintiffs  in  this 
suit.  All  the  right,  title  and  interest  which 
the  City  held,  and  which  could  be  conveyed 
under  the  Van  Ness  Ordinance,  had  therefore 
passed  to  Shaw  when  the  suit  to  quiet  his 
title  was  commenced  and  carried  to  judc:ment 
in  the  District  Court  of  the  Twelfth  Judicial 
District  of  the  State,  and  whatever  benefit 
Shaw  had  acquired  bv  that  decree  in  his  favor 
inured  to  the  benent  of   his  grantees,   the 

Sublic  rights  reserved  by  the  van  Ness  Gr- 
in ance  lx;ing  necessarily  excepted.  One  of 
those  was  a  reservation,  notwithstanding  its 
gTunt,  of  lands  then  occupied  or  set  apart 
for  public  squares,  streets  and  sites  for 
school -houses,  city-hall  and  other  buildings 
belonging  to  the  corporation ;  and  the  decree 
in  this  case  should  have  excepted  from  its 
operation  the  lands  thus  reserved.  An  effort 
was  make  before  the  examiner,  who  took  the 
evidence  in  the  case,  to  do  away  with  the 
reservation  by  the  verbal  statement  of  a  wit- 
ness that  the  premises  described  did  not  in- 
clude **any  school-lots,  engine-lots,  hospital- 
lots  or  property  dedicated  for  street  purposes 
or  public  squares  ;**  but  such  testimony  was 
objected  to  as  incompetent,  and  as  not  being 
the  best  evidence  the  subject  admitted  of, 
and  the  objection  was  in  our  judgment  well 
taken.  If  there  were  no  reservations,  as 
specified  in  the  ordinance,  the  fact  should 
have  been  established  by  the  public  records 
of  the  City  and  County.  Its  property  reserved 
by  statute  from  private  ownership  tor  public 
uses  is  not  to  be  sacrificed  or  lost  upon  loose 
verbal  testimony  of  the  character  offered. 

We  do  not  attach  any  importance,  upon 
this  question  of  reservation,  to  the  deed  of 
the  tide -land  commissioners,  executed  to 
Sullivan  on  the  8d  of  December,  1870,  for 
the  State  did  not  at  that  time  own  any  tide 
or  marsh  lands  within  the  limits  of  the 
pueblo  as  finally  established  by  the  Land  De- 
partment. All  the  marsh  lands,  so  called, 
which  the  State  of  California  ever  owned, 
were  granted  to  her  by  the  Act  of  Congress  of 
September  28,  1850,  known  as  the  Swamp- 
Land  Act,  by  which  the  swamp  and  over- 
flowed lands  within  the  limits  of  certain 
States,  thereby  rendered  unfit  for  cultivation, 
were  granted  to  the  States  to  enable  them  to 
construct  the  necessary  levees  and  drains  to 
reclaim  them.  9  Stat.  chap.  84,  p.  519.  The 
interest  of  the  pueblo  in  the  lands  within  its 
limits  goes  back  to  the  acquisition  of  the 
country,  and  precedes  the  passage  of  that  Act 
of  Congress.  And  that  Act  was  never  intended 
to  appW  to  lands  held  by  the  United  States 
charged  with  any  equitable  claims  of  others, 
which  they  were  bound  by  treaty  to  protect. 
As  to  tide-lands,  although  it  may  be  stated  as 
a  ffeneral  principle— and  it  was  so  held  in 
Weber  v.  Board  of  Harbor  Comra.,  86  U.  S.  18 
Wall.  67,  65  [21 :  798,  802]— that  the  titles  ac- 
Quired  by  the  United  States  to  lands  in  Cali- 
fornia under  tide-waters,  from  Mexico,  were 
held  in  trust  for  the  future  State,  so  that  their 
ownership  and  ri^ht  of  disposition  passed  to 
it  upon  Its  admission  into  the  Union,  that 
doctrine  cannot  apply  to  such  lands  as  had 
been  previously  granted  to  other  parties  by 
the  former  government,  or  subjected  to  trusts 
which  would  require  their  disposition  in 
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some  other  way.  When  the  United  States 
acquired  California  it  was  with  the  duty  to 
protect  all  the  riglits  and  interests  which 
were  held  by  the  Fueblo  of  San  Francisco 
under  Mexico.  The  property  rights  of  pueb- 
los equally  with  those  of  individuals  were 
entitled  to  protection,  and  provision  was 
made  by  Congress  in  its  legislation  for  their 
investigation  and  confirmation.  Townsend 
V.  Greeley,  72  U.  S.  6  Wall.  826,  337  [18: 
547,  549] .  The  duty  of  the  government  and 
its  power  in  the  execution  of  its  treaty  ob- 
ligations  to  protect  the  claims  of  all  persons, 
natural  and  artificial,  and  of  course  of  the 
City  of  San  Francisco  as  successor  to  the 
pueblo,  were  superior  to  any  subsequently 
acquired  rights  or  claims  of  the  State  of 
California,  or  of  individuals.  The  confirm- 
ation of  the  claim  of  the  City  necessarily 
took  effect  upon  its  title  as  it  existed  upon 
the  acquisition  of  the  country.  In  confirm- 
ing it  the  United  States  through  its  tribunals 
recognized  the  validity  of  that  title  at  the 
date  of  the  treaty, — at  least,  recognized  the 
validity  of  the  claim  to  the  title  as  then  ex- 
isting, — and  in  the  execution  of  its  treaty 
obligations  no  one  could  step  in  between  the 
government  of  the  United  States  and  the  City 
seeking  their  enforcement.  It  is  a  matter  of 
doubt  whether  there  were  any  lands  within 
the  limits  of  the  pueblo,  as  defined  and  es- 
tablished by  the  Land  Department,  that  could 
be  considered  tide-lands,  which,  independ- 
ently of  the  pueblo,  would  vest  in  the  State. 
The  lands  which  passed  to  the  State  upon 
her  admission  to  the  Union  were  not  those 
which  were  affected  occasionally  by  the  tide, 
but  only  those  over  which  tide-water  flowed 
so  continuously  as  to  prevent  their  use  and 
occupation.  To  render  lands  tide-lands, 
which  the  State  by  virtue  of  her  sovereignty 
could  claim,  there  must  have  been  such  con- 
tinuity of  the  flow  of  tide- water  over  them, 
or  such  regularity  of  the  flow  within  every 
twenty-four  hours,  as  to  render  them  unfit 
for  cultivation,  the  growth  of  passes  or  other 
uses  to  which  up-land  is  applied.  But  even 
if  there  were  such  lands,  their  existence 
could  in  no  way  affect  the  rights  of  the  pueb- 
lo. Its  rights  were  dependent  upon  Mexi- 
can laws,  and  when  Mexico  established  those 
laws  she  was  the  owner  of  tide-lands  as  well 
as  up- lands,  and  could  have  placed  the 
boundaries  of  her  pueblos  wherever  she 
thought  proper.  It  was  for  the  United  States 
to  ascertain  those  boundaries  when  fixing  the 
limits  of  the  claim  of  the  City,  and  that  was 
done  after  the  most  thorough  and  exhaustive 
examination  ever  given  to  the  consideration 
of  the  boundaries  of  a  claim  of  a  pueblo 
under  the  Mexican  government.  After  hear- 
ing all  the  testimony  which  could  be  ad- 
duced, and  repeated  arguments  of  counsel, 
elaborate  reports  were  made  on  the  subject 
by  three  Secretaries  of  the  Interior.  They 
held,  and  the  patent  follows  their  decision, 
that  the  boundary  of  the  bay,  which  the  de- 
cree of  confirmation  had  fixed  as  that  of  or- 
dinary high -water  mark,  as  it  existed  on  the 
7th  of  July,  1846,  crosses  the  mouth  of  all 
creeks  entering  the  bay.  There  was  therefore 
nothing  in  the  deed  of  the  tide- land  com- 
missioners which  could  by  any  possibility 
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595-919                          Bdfiibxk  Court  of  tsb  Ubthd  States.  Oct.  Tbbh, 

tmpnir  the  right  of   the  City  to  eieTciw  the  lOTernorof  »8l«telii  m«uit  on«iherunorBd. 

power  reserved  in  the  Van  Nos8  Ordinance  tnlnWnitort  bond,  the  rule   doea  not  tppli. 

Grcr  8uch  norlfons  of  the  lands  conveyed  to  TherethBtal  partyln  tnta»t  hi  taken  Into  kk 

occup.'.nU  under  that  orxiinance  m  hai  been  »"« on  tha  Quemlon o* dttoenrtilp. 

occupkd  or  set  apart  for  BtreeU.  squarea  and  "■  JifRnienuoWataM Iv  the  real  owner  m^dM 

pubAo  buildings  of  tUe  City.     SuJh  a  reaer-  £?rSi,"',£;S^ri^'^J'*^.7Sf      *^ 

_  .■         1      ij  T 1 ,  _i ii~i    i_   •>..  wr  the  not*  ana  lerenuea  ■!«  btndlnc  oo  en* 

yatiOD   BbouldTiave   teen  emlKxlied   in   the  ^rtiei  to  tbem..i.d  on  thalr  ^nwitor^th  w«^ 

decree  In  this  oaae.      77k  dant  iheuld  (fere-  rantrwhodalendedtheiultaaadwaarBpreamirt 

/orei«)n«Ii^by  adding  the  declaration  that  tvoouoiel  tHeieln.  uala»  fraud  ItahownUi  ib» 

nothing  therein  ahull  be  deemed  to  impair  in  en  trj  of  the  Judgment*  and  Uteobleotion  Utikai 

any   respect  the   ri^lita  reserved  tn  the  Van  at  the  proper  time;  mch  Judjnaeuta  cammi  b* 

Ness  Ordinance  to  the  City  of  8an  Francisco.  questioned  on  the  mera  ftouud  of  error  eice|i( 

or  to  i la  successor,  the  City  and  County  of  upon  appeal  from  them. 

San  Francisco,  over  lands  that  had  then  been  i.    Qnuitars,  havlnsmadeexpraioontnotof  nr> 

occupied  or  set  apart  for  streets,  squares  and  imnty,  cannot  let  up  knowleds«  of  vice  in  tMr 

public   buildings  of   the   City,  and  at  thut  titletoeionenHethemselveafroniUiooblteatloM 

ffiMUM  b»  amnnai;  andUitto  ordertd.  ot  their  oontmot. 

B.    Under  the  laws  of  LouMana,  tlie  knowledge  at 

^_^__  the  buyer  that  the  ttalas  doeanoC  belong  to  tl* 

seller,  or  that  It  ta  hypothecated,  doei  not  premt 

"'  prevent  Mm  from  bclns  reoelved  to  demand  lb* 

WILLIAM    WALLACE    WHITNEY,   Ad  damHireawhlchhcBuiTenbejoQdtbeprice.iItta 

miniatrator  of  tbe  Succession  of  warranty  b  aipreoly  nlpulBted  by  the  oontnob 

Myra.  Ci^hK  Gaines.  <•   in  that  Btate  one  who  reooven  aculiut  the  poa- 

Kssorot  land  may  compromise  and  settle  wttk 

WILLIAM    WALLACE    WHITNET,   Ad-  him  and  dlsohargc  hJm  per»)nally,  and  may  en 

ministralor    ot    the    Succession    of  •■'"<'  senlement  be  subrogated  to  tbe  rt^t  of 

Mtui  Ct  iBir   niiNR*    Arnit  SPUon  Ot  the  poesaasor  asainat  bis  waTr.iuUic, 

MTHA  CLARK    UAINES,  Appt.,  ^^^^,^,^  dtecbflrglng  tbe  Utter,  and  may  mMW 

-.~^   ->^  ..^^   „^,^.„n  ajtalnstthelatlon  dtochargeof  a»uretydo«n«» 

OITT   OF  NEW   ORLEANS.  dlschanre  a  principal. 

.  T.  A  Judgment  a«nlast  a  poMessor  of  laod  for  th* 
reuta  and  revenuoa  may  be  psMed  Into  account 
and  decree  affalnit  his  werraDlor  after  tlie  dcstk 

r..^^i.u^   «_,_^_i  «.   _'#/....».'.. _,)»~,^  of  the  poascaior,  without  rei-lvor  of  the  judgment 

JurudUUon  f<nin^  on   Mizenihxp-^br^j,^  ,^^^  the  heln  or  repreeentatlvea  of  tSe  ds. 

Uon-^tprtuntalxva-jvdgmtnt.  alitn   Atnd-  oeased.where  the  warrantorbtheprloclptldebl. 

ing  on  grantor— dtfent  ofgrantoT—knouiledgt  or  and  iiad  nouoe  ot  the  suit  agaioK  tbep 

ofbu^/erofdefectofliUe—effeetofmirranti/—  and  the  paoBemoi't  riirhia  aswhut  Uw  w 

tuit   againit   tcarraittor—j-udiment   againtt  have  t>ccn  tiangreiTGd  to  pUlottS. 

posKesoT  cif  land-^vdgmeni  after  defendant^!  &   a  Judgment  rendered  after  defaodanfa death, 

deal/i— objection,  Khen    raiml—ditdiarge   ^  without  plalntUTa  fault.  Is  not  void;  tbe  Inecn- 

judgwunt  againtt  pouator,  v)ken  doei  tioI  dit-  larlty  or  error  may  be  cured  by  entering  It  ana* 

ckargtVKirrantor—Mparacianofciaimt — heir,  pro  tune  of  a  date  prior  to  tlie  defendant's  deati^ 

when  not  bcuad  by  aneeilor'i  dttd—eitoppd  bg  ■'"'3  even  this  is  not  neoeasary  In  a  oollateial  vrn- 

pUa  (f  former  judgwmL  ceedlnsf. 

B;   Where  an  objection  was  not  nUaed  until  after 

L   PeraonsauInoBatedbytbemlGaof  equity  to  the  decree  of  the  circuit  court  and  an  appeal  tolhii 

rights  of  others  stand  upon  thalr  own  dUsenshlp  court  and  a  remand  ot  the  eause  to  tbe  drtult 

la  tlie  federal  courts,  lrti>9pectlvely  of  the  oltlien-  oourttor  further  proceedEngs,  during  all  which 

shlpof  those  to  wboee  rights  they  are  BUI>roEated,  time  It  might  have  twea  made,  appellant  Is  «s- 

and  may  sue  in  those  oourla  aithougb  the  persons  topped  from  raising  It. 

towhoserlfthtatheyaieiubrogatadoouldnotby  lo.    A  formal  dlsafanrge  ot  JudgmenU  against  lbs 

reawin  of  their  cltlsenshlp.  possessois  ot  laud  doia  not  discharge  their  war- 

%   Bepre*antBtlve«,siiohB>eieeutore,adnilDlstra-  rantor  any  more  than  a  personal  dlacbarge  by 

tors,    guardlaos,   trustees,    receivers,    ele..  may  settlement,  where  tlia  right  to  pursue  ttie  n 

Stand  uponthelraWDCltliBDBhIp  In  f^eraloourts  against  the  warrantor  was  rese 

Irrespectively  of  the  dtlzeoBhlp  of  the  persons  of  the  oonaldeiatlona  for  tbe  ai 

whom  Ibey  repreeent.  When,  however,  the  plain-  tlement. 

'  the  State  or  the  u.   The  claim  agaliwt  the  warrantor  for  tbe  n 


NOTa.-^jlo)uri*dic((ono/  Dniftd  «a!a  rircuU  tutlon  of  the  pnoe  of  land  may  b<   

ecmrt  dependino  on  varlia  and  raUenct,  see  note  to  'he  act  of  the  parties  from  the  olaim  for  n 

Bmory  v.  Qreenoush,  I:  MX  and  revenuea,  and  a  Judgment  be  liad  tor  U 

^•tocmciurtKeiMsio/ jutlpmeiK.  seewjtstoBank  latter,  where  the  prioe  belongatc  — - 

of  United  States  V.  Beverley,  llr  76.  and  tbe  rents  and  rt — -■— 

At  to  jtidamtnt  in  admlrallii.  uAen  condusfre.  and  her  right  of  subrof 

when  mau  be  re-auifnlRsd,  see  not«  to  ffUUams  V.  the  objection  to  such  si .  .    _ 

Annmyd,  it  MK.  for  tbe  leuts  and  reveniMs,  and  tlia  obJeoUon.  If 

Ai  toatopixl  by  iudffmenC,  see  nota  to  Aspden  V.  taken  at  all,  should  be  taken  In  tbe  aulis  fortM 

HUoD,  11;  IDW.  prloe.where  those  w( — ■ " 

As  to  suhrogiitton,  riglU  of  antgnet  la.  and  a*  Eo  for  th< 

prior  tncumbrances;  ^nlcr  tncumliTanter.  Hffhl  of,  IS.    One 

—see  note  to  Bank  of  Cm  ted  States  v.  Petera.  10:  m,  her  grandmother  as  unconditional  beir  is  nottla- 

Atta  atnppclln  pais,  see  naU  to  Stowe  v.  United  ble  tor  her  grandmother's  detils,  whether  Bisalsd 

fliates,  Z2:  ItL  b>-  wurrHnt;  or  otherwISBi  She  Is  not  thMefon 


1800.                            Cttt  of  Nbw  Orlbanb  y.  Whitnbt,  Ann's.  59(M)19 

estopped  from  olaiminff  laods  which  her  Rrand-  judged.     It  was  contended,  indeed,  by  the 

mother  had  fraudulenUy  conveyed.  complainant,   that   the   City,    by   virtue   of 

1&   Pleadinsr  a  former  Judgment  against  defendant  claiming  title  to  the  property,  and  convey- 

does  not  eatop  defendant  from  claiming  before  ing  it  to  purchasers  with  a  guaranty,  was 

the  maBter,to  whom  the  amountdue  was  referred,  primarily  liable  for  all  rents  and  revenues 

thatthepUintlffhadbeenpartlypaidtheamount  ^^  ^rs.  ftaines  and  her  representatives  (the 

of  the  former  Judgme^  ,^^1  ^^^^^  ^^  ^^^  property),  without  refer- 

A      ^T      1}  f^'iooi  '  tS!^^L  i#^  •  rooi  ^^^  ^  '^e  grantees,  and  that  no  settlement 

Argued  Jan.  16, 16, 1891.   Decided  Mar.  t,  1891.  ^j^  ^^^  j^^.^^  could  affect  such  primary  lia- 

bility.    We  did  not  concur  in  that  view, 

APPEALS  from  a  decree  of  the  Circuit  Court  however,  as  will  be  seen  by  reference  to  the 

of  the  United  States  for  the  Eastern  Dis-  opinion  before  referred  to.    We  held  that  the 

trict  of  Louisiana  in  favor  of  plaintiff  for  rents  City  was  only  liable  to  Mrs.  Gaines,  the  true 

and  revenues  of  land  in  the  City  of  New  Or-  owner,  in  consequence  of  its  engagements  as 

leans.    Modified  by  adding  costs  and  interest.  vendor  and  warrantor  to  the  persons  to  whom 

The  facts  are  stated  in  the  opinion.  it  had  sold  the  property,  through  the  equity 

Messrs.  Thos.  J.  Semmes  and  Alfred  Gold-  which  those  persons  and  their  grantees  had 

thwaite  for  Whitney,  Admr.  to  be  protected   from  loss  and  damage  by 

Mr.  J.  B.  Beckwith  for  the  City  of  New  reason  of  defective  title ;  and  that  Mrs.  Gaines 

Orleans.  and  her  representatives  could  not  hold  the 

City  liable  beyond  that.     We  held  further 

Mr.  Justice  Bradley  delivered  the  opin-  that,  as  between  the  City  and  its  grantees,  the 

Ion  of  the  court :  City  was  the  principal  debtor,  and  was  bound 

This  is  the  case  which  was  before  us  in  to  protect  them. 

October  Term,  i888,  and  the  decision  in  which  The  primary  obligations  of  the  parties  are      [5 

will  be  found  reported  in  131  U.  8.  191  [33 :  based  upon  two  articles  of  the  Civil  Code  of 

991,  under  the  name  of  New  Orleans  v.  Oaines's  Louisiana : 
Aaministrator.    The  suit  was  commenced  in 

August,  1879,  and  was  brought  against  the  **Art.  502.    The  products  of  the  thing  do 

City  of  New  Orleans  to  recover  the  rents,  not  belong  to  the  simple  possessor,  and  must 

fruits,  revenues  and  profits  of  135  arpents  of  be  returned  with  the  thing  to  the  owner  who 

land,  situated  in  the  City,  from  the  year  1837  claims  the  same,  unless  the  possessor  held 

to  the  time  of  the  accounting  sought.    This  it  bona  fide." 
land  had  been  P^rch^d  by  the  City  from  one 

§^e  blocks  reserved  f^  city  purp^s.  which  2?lS'^\At^,"tS^^ar^^^ 

eTerneXgll  a"cLrgtS\^lL^kll^^e  them  responsible  tocher  f^^                         or. 

renti.  fruits  fnd  revenues  of  the  land,  whether  '°  ^^«^  ^^^^^  the  fruits  or  revenues, 

in  its  own  possession  or  in   the   possession  ''Art.  2506.    When  there  is  a  promise  of 

of  its  grantees.    In  two  previous  suits  brought  warranty,  or  when  no  stipulation  was  nuide 

b^  Mrs  Gaines  against  the  parties  in  posses-  on  that  subject,  if  the  buyer  be  evicted,  he 

sion.  one  against  P.H.  Monsseaux  and  others,  has  a  rieht  to  claim  against  the  seller : 

and  the  other  against  P.F.  Agnelly  and  others  **  1.  The  restitution  of  the  price, 

(said  suits  being  in  the  nature  of  ejectments) ,  **  2.  That  of  the  fruits  or  revenues,  when  he 

decrees  were  obtained  for  the  recovery  of  the  is  obliged  to  return  them  to  the  owner  who 

lands  held  by  the  defendants  respectively,  evicts  him. 

and  references  were  made  to  a  master  to  ascer-  **  8.  All  the  costs  occasioned,  either  by  the 

tain  the  amounts  of  rents  and  revenues  due.  suit  in  warranty  on  the  part  of  the  buyer, 

The  total  of  these  rents  and  revenues  found  and  or  bv  that  brought  by  the  original  plaintiff, 

reported  by  the  nuister  in  the  two  suits  was  *'4.  The  damages,    when  he  has  suffered 

$517,049.34,  which,  with  interest,  calculated  any,  besides  the  price  that  he  has  paid." 

JJl'^^Tft^TS  ^Vfhilf fnTi^li^  iJitrt"?  Our  views  with  regard  to  the  obligation, 

of  $576,707.92.    The  bill  in  this  ^sought  a  ^  ^    ^j^     enforceable  in  the  present  suit 

recovery  from  the  City  of  New  Orleans    not  ^ere  expreied  in  Se  former  case  iTthe  fol- 

only  of  the  said  last-mentioned  sum,  but  also  r^iS^fll^nT^            *"*»"o*  vf»«>  .«  i«ic  w. 

of  a  large  amount,  exceeding  $1,800,000.  for  '^^^^S  i^rmB. 

the  rents  and  revenues  of  unimproved  prop-  **  As  between  the  City  and  its  grantee,  the 

erty  whilst  in  the  possession  and  ownership  former,  by  reason  of  its  guaranty  of  title,  is 

of  the  City.     A  decree  was  rendered  in  the  really  the  principal  debtor,  and  bound  to  pro* 

<x>urt  below  for  both  of  these  amounts,  but  tect  the  grantee  as  a  principal  is  bound  to 

for  the  reasons  expressed  in  the  opinion  of  protect  his  surety.    Therefore  the  grantee  is 

this  court,  reportea  in  131  U.  8..   the  latter  entitled  to  such  remedies  as  a  surety  hath; 

amount  was  disallowed,  and  the  decree  was  and  when  fixed  by  judgment,  if  not  before, 

reversed.     We  held  that  the  City  was  con-  may  file  a  bill  against  his  guarantor  to  pro- 

x;luded  by  the  proceedings  against  the  tenants  tect  him.    Lord  Redesdale  says :    'A  court 

in  possession  in  the  two  form^^r  suits  referred  of  equity  will  also  prevent  injury  in  some 

to.  and  must  respond  for  the  amounts  decreed  cases  by  interposing  before  any  actual  iniury 

against  the  tenants  in  those  suits,  subject  to  has  been  suffered,  dy  a  bill  which  has  beea 

a  reduction,  however,  in  any  of  the  Individ-  sometimes  called  a  bill  quia  timet,  in  analogy 

ual  cases  in  which  compromises  had   been  to  proceedings  at  the  common  law,  where 

effected,  for  a  less  amount  than  the  sum  ad-  in  some  cases  a  writ  may  be  maintained  before 
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any  molestation,     distress    or    implea?ling.  as  the  objection  of  want  of  parties  was  not 

Thus  a  surety  may  file  a  bill  to  compel  the  specifically  made,  and  as  it  would  be  a  neat 

'000]    debtor  on  a  bond  in  which  he  has  joined  to  pay  hardship  on  all  the  parties  concerned  to  have 

the  debt  when  due,  whether  the  surety  nas  to  begin  this  litigation  over  aj^in,  we  do  not 

been  actually  sued  for  it  or  not ;  and  upon  a  think  that  the  bill  should  be  dismissed  on  that 

covenant  to  save  harmless,  a  bill  may  be  filed  ground,  but  that  the  said  sum  of  $576,707.9^ 

to  relieve  the  covenantee  under  similar  cir-  should  be  allowed  to  the  complainant,  with 

cumstances. '     [Cases  cited. J     In  Lu  v.  Uook^  interest  thereon  as  provided  in  the  decree  of 

Mosely,  818,   tne  Master  of  the  Rolls  said :  the  circuit  court,  subject,  however,   to  the 

'If  I  borrow  money  on  a  mortgage  of  my  qualification  that,  if  the  defendant  can  show 

estate  for  another,  I  may  come  into  ecjuitv  that  any  of  the  said  judgments  have  been 

(as  every  surety  may  against  his  principal)  compromised  and  settled  for  any   less  sums 

to  have  my  estate  dismcumbered  by  him.  *  than  the  face  thereof,  with  interest,  the  de- 

**  Then,    if    the  grantees,  who  have  been  fendant  should  be  entitled  to  the  benefit  of  a 

ousted,  and  who  are  condemned  in  judgment  corresponding  reduction  in  the  decree ;  and  a 

to  pay  to  Mrs.  Gaines  the  rents  and  revenues  reasonable  time  should   be  allowed  for  the 

due  to  her,  might  have  maintained  a  suit  in  purpose  of  showing  that  such  compromises,  if 

equity  against  the  City  to  compel  it  to  in-  any,  have  been  made.    The  result  is  that  the 

demnify  them,  why  may  not  Mrs.  (Raines  be  decree  of  the  circuit  court  must  be  reversed 

subrogated  to  the  grantees*  ri^ht  and  equally  and  the  cause  remanded,  with  instructions  to 

maintain  a  suit  against  the  City?    The  claim  enter  a  decree  in  conformity  with  this  opin- 

is  an  equitable  one.     It  is  in  proof  that  all  ion." 

the  acts  of  sale  of  the  City  contained  express       f^.^  w,„«^-*«  i— „^  9^ *i.i ^     #* 

agreements  of  guaranty,  with  right  of  subro-  ^.^^f^^ihl^ni^ifli!^  ^^}^  court,  after 

gition;  and  an^act  of'skle  in  Louisiana  im-  "^^^''^,,^1.}^^^^ ,tT^f  f""  '''J?"'^ 

U  a  guaranty,  whether  it  is  expressed  or  ^^^ifv^^^^^l  "^.Sa^^ ^J^X^l"^' 

**But  if  the  suit  could  not  be  maintained  ''And  it  is  further  ordered  that  this  cause 

on  purely  equitable  pounds  alone,  there  is  be  and  the  same  is  hereby  remanded  to  the 

a  principle  of  the  civil  law  obtaining  in  said  circuit  court  with  directions  to  enter  a 

Louisiana,  by  the  aid  of  which  there  can  be  decree  in  conformity  with  the  opinion  of  this 

no  doubt  of  its  being  maintainable.     The  court." 

Code  Napoleon  had  an  article  (art.  1166)  ex-  ^  pursuance  of  this  mandate,  a  decree  was 

pressly  declaring  that  creditors  may  exercise  ^zXz ^^a^^^^JLk  T«  ♦ko^^;^,,?*  r™I    ^ 

Jll  t/e  rights  tnd  actions  of  their  debtor.  ^jf^tftrSed  to^m^KtokftJf 

SrC^S  danf  (^^hK'uch^rti^^^^^^^  (""«  Citv  of%ew  Orleans)  ^  entitled  to 

?r  i  ^c* . J  J      ^^"  M^  m  9UVU  »•  vivic ,  ifu.  ^gy   j^^^    jf  g0  jj0^  much,  reduction  in  the 

it  is  laid  down  by  writers  of  authority  that  ^"yj  XZZ^2\t»K^r,maat^^^^l^^t 

this  principle  prevails  in  French  jurlspni-  ^J^J^^ ^P'1^3^^l  ^^L''L'S7 

dence  without  the  aid. of  any  positive  law.  oomproniises  and   settlemento  of  the  iudir- 

43  Dalloz.  239.  etc..  title  F«n^.^art8.  932-936  ™«"^  '^"^iS^^^n^fltS?  Ynt^jlJ^fit: 

The  decis  ons  to  the  contrary  s^m  to  be  great-  *«*"*,  *?*^  ™*?*  *"•*  f^^^A  *a^^.  '^ 

ly  outweighed  by  other  aecisions  an^  by  <».n|Pla"««t  '"d  «iny  of  said  defendants  in 

i^und  doctrine,    ^-he  right  thus  claimed  for  ^]^  t^J^T""**  '**'  *°^  lees  sums  than  the 

the  creditor  (the  word 'creditor' being  used  in  w«*  "^ereoi.                                       ..        . 

its  large  sc.^.  as  in  the  civil  law)  may  very  „^°  T^LT  'Th  ^fl^J^V^'i^.SJ^:.^ 

f.wx.^^J?,r  u^  ^m/mi.ia^  In  a  oiiU  i«  A^,i{f»   «4.,r.'i,  cvidence  taken,  and  from  the  master  s  report 

properly  be  pursued  in  a  suit  in  equity,  since  u  appears  that  fifty -one  of  the  tenants  had 

t  could  not  be  pursued  m  an  action  at  law  »Fi^»»o  «*»«  «x.j  v"'i*'*   "^  wci«miw>  iwm 

in  the  courts  of  the  United  States:  and  all  Sf^JfJf^ll^^r^nrif.t^i;!!-™''^."^/ thi 

existing  rights  in  any  State  of  the  Union  uS^o^lIlli^f  ^\l^t^S^I^^^.^t 

o«g^  ill. suable  iisome  form  In  those  ttre'^Vffin^?es*?rtt'±?f  ^.^ 

"Wo  think,  therefore,  that  this  part  of  the  """J-  ^^k'^°''''^^*^'^}K^^'J^t^ 

101]     decree,  amounting  to  the  sum  of  $676,707.92,  t'i'^  ±^^t/Tn!^Tr^i.^V^^i^ 

■"     wUK  2^^^f»^A  ;n*r*«af   iw>«»»  *^«  ♦»,«  o«,^««i.  I  he   amounts  of  money   received   by  Mrs. 

with  accrued  interest,  being  for  the  amount  q  .             ^^       settlemints  were  small   not 

s^gt  »tro^'edn±'We's"to"^^:  -s?fisfo7 1 'i^rr*;s'^"^Ns: 

duftion  for  the  cause  hereafter  referred  to.-  STer^rio^^errg  thfl^ifthf  setll^ 
Our  conclusion  was  subsequently,  in  the ,  ments  should  have  the  effect  to  abate  the 

amount  of  the  decree  under  the  opinion  of 


lame  opinion,  expressed  as  follows: 

"  As  to  the  residue  of  the  decree,  amounting 
to  $576,707.92,  founded  on  the  judgments 
recovered  against  persons  in  possession  of 
Tarious  portions  of  the  property,  claiming  un- 
der sales  made  by  the  City  of  New  Orleans, 
whilst  those  persons  would  have  been  proper 
parties  to  the  suit,  in  order  that  it  might  ap- 
pear that  the  sums  recovered  against  them 
Lad  not  been  released  or  compromised  for  less 
amounts  than  the  face  of  the  judgments,  nnd 
that  they  might  be  bound  by  the  decree,  still, 


this  court,  came  to  the  conclusion  that  they 
should  not.  His  views  on  the  subject  are 
expressed  in  brief  as  follows : 

"  The  complainant  has  settled  with  the  de< 
fendants  in  many  cases  where  they  wera 
evicted  by  selling  the  land  back  to  the  de- 
fendants evicted  and  taking  from  said  defend- 
ants their  claims  against  the  City  in  part 
for  the  price,  and  sometimes  it  constituted 
the  entire  consideration,  but  in  every  one  of 
these  cases  she  has  expressly  reserved  to  her- 
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■elf,  where  the  subject  matter  of  her  jude- 
ment  for  rents  and  revenues  Is  mentioned, 
the  righ^  to  claim  the  amount  of  said  judg- 
ments from  the  vendors  of  the  defendant  back 
to  and  including  the  City  of  New  Orleans, 
and  if  it  were  not  for  the  contention  of  coun- 
sel for  the  defendant  that  the  legal  effect  of 
most,  if  not  all,  these  compromises  made  by 
the  complainant  with  the  defendants  had  dis- 
charged the  City  from  all  obligation  of  war- 
ranty for  rents  and  revenues  1  might  close 
this  report  with  the  statement  made  above^ 
that  there  was  no  evidence  going  to  show 
that  any  sum  had  been  received  by  the  com- 
plainant on  account  of  her  judgments  for 
rents  and  revenues  or  in  any  way  to  diminish 
I  the  sum  of  five  hundred  and  seventy-six  thou- 
sand seven  hundred  and  seven  and  ninety-two 
hundredths  dollars  ($576, 707. 92),  the  sum  of 
the  Judgment  in  favor  of  complainant  as 
fixed  by  the  supreme  court." 

After  an  examination  of  the  objections  to 
this  view  presented  by  the  counsel  of  the 
City,  the  master  concluded  his  report  as  fol- 
lows: 

"But  I  need  not  pursue  this  line  of  argu- 
ment further,  being  satisfied  that  the  su- 
preme court,  in  its  opinion,  has  settled  the 
question  of  the  right  of  Mrs.  Gaines  to  be 
subrogated  to  the  right  of  the  grantees  and 
maintain  a  suit  against  the  City  of  New  Or- 
leans. 

''The  claim  is  equitable,  and  especially 
is  this  so  under  the  law  of  Louisiana,  where 
the  warranty  and  the  right  of  subroj^ation  is 
part  of  the  act  of  sale,  whether  or  not  It  is 
expressed  in  the  act  of  sale. 

"I  therefore  report — 

''Ist.  That  the  evidence  discloses  no  case 
where  Mrs.  Gaines  has  received  anv  sum  or 
sums  on  account  of  her  judgments  lor  rents, 
revenues  and  values  for  use  in  the  cases  where 
compromises  and  agreements  have  been  made 
between  the  complainant  and  the  defendants. 

"2d.  I  report  that  the  legal  effects  of  the 
acts  of  compromise  do  not  diminish  her  judg- 
ments for  rents  or  revenues  in  said  Agnelly 
and  Monsseaux  cases,  nor  do  they  impair  her 
right  to  recover  the  amounts  awarded  to  her 
in  her  decree  as  fixed  by  the  Supreme  Court 
of  the  United  States,  say,  five  hundred  and 
seventy-six  thousand  seven  hundred  and  seven 
and  ni  net  jr.  two  hundredths  dollars  ($576,- 
707.92),  with  five  per  cent  interest,  as  pro- 
Tided  in  the  decree  of  the  circuit  court,  say 
from  January  10,  1881." 

The  first  conclusion  seems  open  to  this  criti- 
cism. Mrs.  Gaines  did,  in  some  of  the  cases, 
receive  money.  It  is  true  that  the  acts  do 
not  express  on  what  account  such  money  was 
receiv^  ;  but  it  is  acknowledged  to  be  in  part 
Consideration  of  the  contract  on  Mrs.  Gaines's 

Sart,  which  contract  is  usually  a  personal 
ischarge  of  the  tenant  from  any  further 
claim  for  money,  and  an  agreement  to  convey 
I  the  land  as  soon  as  the  rents  and  revenues 
have  been  collected  from  the  city,  or  other- 
wise. Thus,  the  act  of  settlement  between 
Mrs.  Gaines  and  Albin  Rochereau,  after  re- 
citing the  recovery  of  two  judgments  against 
Hochereau  in  the  Monsseaux  suit,  the   firat 
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establishing  Mrs.  Gaines's  title,  and  the  sec- 
ond decreeing  to  her  for  fruits,  revenues  and 
Talues  for  use  the  sum  of  $6,885.50  and  in- 
terest, and  $2,006.50  costs;  and  reciting  the- 
f  act  that  Rochereau  had  an  action  of  warranty 
against  his  vendor  and  previous  vendors,  in- 
cluding the  City  of  New  Orleans,  as  well  for* 
the  price  of  the  land  as  for  the  amount  of  said, 
judgment  and  costs :  it  was  agreed — 

JFtnt,  That  Rochereau  transferred  to  Mrs. 
Gaines  his  said  action  of  warranty  for  the 
price  of  the  property. 

Second,  Rochereau  requires  his  vendors, 
including  the  City,  to  pay  to  Mrs.  Gkiines  the 
amount  they  were  respectively  bound  for  to 
him  for  fruits  and  revenues  owing  to  said 
i  udgment  therefor,  and  authorizing  her  to  sue 
for  the  same. 

The  act  then  proceeds  as  follows : 

"  mrd.  And  in  consideration  whereof  and: 
of  the  sum  of  eleven  hundred  dollars,  receipt 
whereof  is  herebv  acknowledged,  the  parly 
of  the  first  part  hereby  releases  the  party  of 
the  second  part  from  personal  liability  for 
the  said  juagment  for  fruits,  revenues  and 
values  for  use  of  the  property  hereinbefore- 
referred  to.  taking  and  accepting  in  lieu  and 
place  thereof  the  said  indebtedness  in  war- 
ranty of  said  preceding  vendors,  including- 
the  City  of  New  Orleans,  to  the  said  party^ 
of  the  second  part. 

**  Fourth.  And  the  party  of  the  first  part 
further  agrees,  upon  her  obtaining  final  j|udg- 
ment  against  or  settlement  with  the  City  of 
New  Orleans  in  said  action  in  warranty  for 
the  price  as  set  forth  in  article  one  of  thi» 
agreement,  to  transfer  and  surrender  unto  the 
party  of  the  second  part  all  her  right,  title- 
and  interest  in  and  to  the  property  recovered 
by  and  described  in  the  said  final  judmnent 
o!  the  30th  April,  1877,.  being  the  following.*^ 
[Here  describing  the  propeSy.] 

Here  was  an  acknowledged  receipt  of  eleven 
hundred  dollars  without  specifying  on  what 
account,  but  manifestly  as  a  consideration 
(in  part)  of  Mrs.  Gaines's  contract  and  ac- 
quittance. The  same  thing  occurred  in  other  [C 
cases,  but  generally  the  amounts  received  were 
small.  When  the  report  came  up  for  con- 
sideration on  exceptions,  the  court,  whilst 
confirming  it  in  other  respects,  was  of  opin- 
ion that  the  sums  thus  received  by  Mrs. 
Gaines  ought  to  be  deducted  from  the  amt  un; 
of  the  decree ;  and  having  evidence  that  the 
aggregate  thereof  was  $15, 894. 50,  that  amount 
was  deducted  accordingly,  reducing  the- 
decree  from  $576,707.92  to  $561,818.42. 

The  counsel  of  the  City  of  New  Orleans  filed 
a  large  number  of  exceptions  to  the  report, 
all  of  which,  except  those  relating  to  the 
credit  claimed  for  the  above  receipts,  were 
overruled,  and  some  of  which,  as  well  ae 
some  portions  of  the  brief  filed  on  behalf  of 
the  City  in  this  court,  are  obnoxious  to  ani- 
madversion for  want  of  ordinary  courtesy  and 
temperance  of  language  due  from  members  of 
the  bar.  We  trust  we  may  not  be  called  upon 
to  repeat  an  observation  of  this  kind. 

So  far  as  the  exceptions  filed  to  the  report 
are  made  the  basis  of  any  of  the  assignment* 
of  error  in  this  court,  they  will  be  noticed. 
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Those  assignments  are  twelve  in  number,  an^ 
will  now  be  considered. 

The  first  assignment  asserts  that  the  circuit 
court  hud  no  jurisdiction  over  the  cause  and 
parties  for  compelling  the  City  of  New  Or- 
leans to  pay  to  the  appellees  the  decrees  in 
the  Monsseiiux  and  Agnelly  cases,  because 
the  defendants  in  those  decrees  were  citi- 
zens of  the  same  State  with  the  appellant, 
the  City  of  New  Orleans,  and  could  not  them- 
selvs  sue  the  City  in  the  federal  court,  and 
the  appellees  have  no  better  right  in  that  re- 
spect than  their  assignors. 

If  the  claim  of  >Irs.  Gaines  against  the 
City  depended  upon  an  assignment  by  the 
defendaiit«  in  the  Monsseaux  and  Agnelly 
cases  of  their  rights  against  the  City,  arising 
from  their  eviction,  the  position  of  the  ap- 
pellant would  be  well  founded;  but,  as  ex- 
plained in  our  former  opinion,  this  is  not 
the  case.  The  right  of  Mrs.  Gaines  to  pur- 
sue the  City  was  an  equitable  right,  arising 
and  accruing  to  her  on  the  basis  of  her  own 
claims  against  the  said  defendants,  and  by 
subrogation  to  their  equity  to  be  protected 
and  indemnified  by  the  City.  Although  a 
derived  equity  on  the  part  of  Mrs.  Gaines, 
[606]  80  far  as  the  City  is  concerned,  yet  it  is  not 
created  by  assignment,  but  by  operation  of 
law  through  the  rules  of  equity.  Hence  the 
assignment  of  error  is  not  well  founded  in 
point  of  fact.  This  may  be  more  manifest 
Dy  what  will  be  said  in  relation  to  the  next 
assignment. 

The  second  assignment  of  error  repeats  the 
objection  made  in  the  first  in  cases  where  any 
assignment  or  convention  has  been  made 
whereby  any  right  has  been  assigned  to  Mrs. 
Gaines  so  as  to  modify  in  any  respect  the 
legal  rights  resulting  from  the  situation  of 
the  parties.  We  do  not  see  that  this  speci- 
ficiition  has  any  greater  force  than  the  first. 
The  written  conventions  between  Mrs.  Gaines 
and  the  tenants  or  grantees  had  the  effect,  not 
to  confer  upon  Mrs.  Gaines  a  right  of  suit 
in  equit}',  but  rather  to  indicate  the  inten- 
tion of  the  parties  as  to  her  exercise  of  that 
right.  The  acts  of  settlement  in  this  regard 
amounted  to  a  declaration  of  the  parties  that 
Mrs.  Gaines  should  exercise  the  equitable 
right  which  she  possessed.  In  terms,  the 
several  acts  may  indicate  more.  They  may 
indicate  the  actual  assignment  of  rights;  but 
as  Mrs.  Gaines  had  the  right  of  prosecution 
by  way  of  subrogation,  independent  of  any 
such  assignment,  the  assignment  did  not 
destroy  it  or  take  it  awajr.  It  was  merely  in 
aid  of  the  equitable  right,  and  might  be 
available  in  a  court  of  law. 

Subrogation  is  not  assignment  The  most 
that  can  be  said  is  that  the  subrogated  cred- 
itor by  operation  of  law  represents  the 
person  to  whose  right  he  is  subrogated.  But 
we  have  repeatedly  held  that  representatives 
may  "Stand  upon  their  own  citizenship  in  the 
federal  courts  irrespectively  of  the  citizen- 
sliip  of  the  persons  whom  they  represent, — 
such  as  executors,  administrators,  guardians, 
trustees,  receivers,  etc.  The  evil  which  the 
law  was  intended  to  obviate  was  the  voluntary 
creation  of  federal  jurisdiction  by  simulated 
assignments.  But  assignments  by  operation 
of   law,   creating   legal  representatives,  are 
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not  within  the  mischief  or  reason  of  the  law. 
Persons  subrogated  to  the  rights  of  others  by 
the  rules  of  equity  are  withiu  this  principle. 
When,  however,  the  State  or  the  governor  of 
a  State  is  a  mere  figurehead,  or  nominal  party, 
in  a  suit  on  a  sheriff's  or  administrator's 
bond,  the  rule  does  not  apply.  There  lbs  [6( 
real  party  in  interest  is  taken  into  account  on 
the  question  of  citizenship.  Spear's  Fed. 
Jud.  150,  152,  and  cases  there  cited :  Susgue- 
hanjia  d  W.  V.  R.  db  C,  Co.  v.  Blatchford, 
78  U.  8.  11  Wall.  172  [20 :  179]  ;  Biee  ▼. 
Houston,  80  U.  S.  13  Wall.  66  [20:  4841; 
Browne  v.  Strode,  9  U.  8.  5  Cranch.  303  \i: 
108]  ;  Irvine  T.  Loiory,  39  U.  8.  14  Pet 
293  [10 :  462]  ;  MeNutt  v.  Bland,  43  U.  8. 
2  How.  9  [11 :  159]  ;  ITuff  v.  Hutchinson,  55 
U.  8.  14  How.  586  [14:  553]. 

The  third  assignment  of  error  complains 
that  the  circuit  court  erred  in  supposing  that, 
by  the  decree  of  this  court,  the  complainant 
was  entitled  to  a  definitive  decree  for  the 
amount  of  the  judgments  in  the  suits  against 
Monsseaux  and  Agnelly,  subject  only  to  dim- 
inution by  such  amounts  as  Mrs.  Gaines 
may  have  Received  in  compromising  with  the 
several  defendants;  whereas  the  appellant 
contends  that  the  said  judgments  were  open 
for  examination  as  to  any  defense  against 
them  which  might  be  shown  to  exist,  such 
as  corrections  to  be  mad^  fcr  mistakes  in  the 
calculation  of  interest,  and  errors  in  entering 
the  judgments  after  the  decease  of  the  parties, 
or  for  other  equally  valid  reasons.  Lipon  an 
examination  of  the  record,  however,  we  do 
not  perceive  that  the  court  below  misunder- 
stood or  departed,  in  this  respect,  from  the 
terms  of  the  decree  made  by  this  court.  The 
judgments  were  binding  on  the  parties  to 
them,  and  therefore  were  binding  upon  the 
City  of  New  Orleans,  which  in  most  cases  had 
assumed  the  defense  of  the  suits,  and  Lad  been 
represented  by  counsel  therein.  We  supposed 
that  it  was  right  and  proper  to  consider  litiga- 
tion as  at  an  end  in  those  suits,  and  that  the 
judgments  had  passed  into  res  ad^udicata.  If 
any  fraud  could  have  been  shown  and  proved 
in  the  entry  of  the  judgments,  the  case  mi^bt 
have  been  different,  provided  the  objection 
had  been  taken  at  the  proper  time ;  but,  al- 
though hints  and  charges  oi  fraud  are  loosely 
made  in  argument,  we  have  not  found  that 
anj  fraud  was  proved ;  and  it  is  too  late  at 
this  time  to  search  for  errors  in  the  proceed- 
ings in  those  cases,  or  to  review  the  judgments 
for  the  purpose  of  discovering  error.  The 
time  for  that  has  gone  by  ;  and,  besides,  mere 
matters  of  error  cannot  be  inquired  of  in 
this  collateral  way.  This  is  not  an  appeal 
from  those  judgments,  and  they  cannot  be 
questioned  on  the  ground  of  mere  error.  If 
any  of  them  were  absolutely  void,  it  would 
be  another  matter.  We  do  not  think  that  [• 
the  assignment  of  error  in  question,  or  the 
fourth  assignment,  which  raises  the  question 
of  erroneous  computation  of  interest,  can  be 
sustained. 

The  fifth  assignment  of  error  is  based  upon 
the  supposition  that  the  defendants  in  the 
cases  01  Monsseaux  and  Agnelly  had  been 
adjudged  to  be  fraudulent  purchasers  of  the 
property,  with  knowledge  that  it  did  not 
belon/;  to  their  pretended  vendor,  but  that  it 

138  D.& 


laoo. 


CiTT  OF  New  Obleans  ▼.  Whitnbt,  AoM'a. 


595^10 


did  belong  to  Mrs.  Gaines;  that  therefore 
the  sales  made  to  such  persons  were  a  nullity 
under  art.  2452  of  the  Civil  Code  of  Louisi- 
ana, which  declares  that  **  the  sale  of  a  thing 
belonging  to  another  person  is  null ;  it  may 
give  rise  to  damages  when  the  buyer  knew 
not  that  the  thin^ belonged  toanother  person. " 
We  are  of  opinion,  however,  that  this  article 
does  not  affect  the  question  here.  The  defend- 
ants in  those  cases,  being  purchasers  either 
from  the  City  of  New  Orleans  or  its  gran- 
tees, remote  or  immediate,  are  not  adjudged 
to  have  had  actual  knowledge  of  the  vice  in 
the  title  of  their  grantors ;  and  the  grantors, 
having  made  express  contracts  of  warranty, 
cannot  set  up  such  knowledge,  even  if  it  ex- 
isted, to  exonerate  themselves  from  the  or- 
dinary obligations  of  their  contract.  If  the 
position  of  the  counsel  for  the  City  was  cor- 
rect, no  possessor  in  bad  faith,  though  merely 
such  in  law,  and  not  in  fact,  could  ever 
recover  compensation  from  the  author  of  his 
title,  however  solemn  may  have  been  the  acts 
of  sale  and  warranty  bv  which  the  title 
was  transferred.  The  article  of  the  Code  re- 
ferred to  (art.  2452)  is  the  same  as  art.  1599 
of  the  French  Code,  and  is  derived  from  the 
old  French  law.  Pothier  says :  ** The  knowl- 
edge of  the  buver  that  the  thing  does  not 
belong  to  the  seller,  or  that  it  is  hvpothecated, 
does  not  prevent  him  from  bein^  received 
to  demand  a  restitution  of  the  price  in  case 
of  eviction ;  neither  does  it  prevent  him  from 
being  received  to  demand  the  damages  which 
he  suffers  beyond  the  price,  if  the  warranty 
is  expressly  stipulatea  bv  the  contract,  for 
it  is  only  in  those  cases  when  it  is  not  stipu- 
lated that  the  buyer  who  has  this  knowledge 
is  excluded  from  his  demand  in  damages.** 
Pothier  on  Sales,  sec.  191. 

Duranton,  writing  since  the  Code  was 
adopted,  and  commenting  upon  it,  says :  **  As 
to  the  second  question,  whether  the  buyer  who 
knows  the  danger  of  eviction,  but  has  stipu- 
lated for  a  guaranty,  has  this  ri^ht  of  guaran- 
ty, even  for  damages,  we  would  decide  ac- 
cording to  the  Roman  law  before  cited  in  the 
affirmative.**  Cours  de  Droit  Fr.  suivant  le 
Code  Civil,  vol.  16,  No.  264.  Troplong 
says :  "According  to  this  article  (1599),  the 
buyer  who  knows  that  the  thing  sold  to  him 
belongs  to  another  has  no  ri^ht  to  damages. 
But  nothing  prevents  the  parties  from  making 
a  contract  in  derogation  of  this  rule  of  law 
and  the  stipulation  for  a  guaranty  places  the 
parties  beyond  the  operation  of  art.  1599.** 
Tropling,  Vente,  vol.  1,  No.  469. 

Tne  same  doctrine  is  laid  down  by  Laurent, 
Tol.  24,  No.  260. 

Jn  the  present  case  there  was  an  express 
warranty  in  all  the  acts  of  sale  made  by 
the  City.  There  is,  therefore,  no  foundation 
for  this  assignment  of  error. 

The  sixth  assignment  is  as  follows: 

''The  circuit  court  erred  in  passing  into 
the  account  and  decree  any  part  or  portion 
of  any  pretended  decree  or  decrees  in  the 
Monsseaux  and  Agnelly  ejectment  bills, 
where  the  decrees  against  the  evicted  had 
been  either  released,  canceled,  modified,  com- 
promised or  discharged,  either  before  or  after 
the  filing  of  the  bill  in  this  cause,  particularly 
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the  decrees  against  the  persons  and  defendants 
in  the  Monsseaux  and  Agnel  ly  bills,  set  forth 
in  'Appendix  B'  of  this  brief,  made  part  of 
this  assignment  of  error  for  certainty,  t>eing 
a  tabulated  list  of  evicted,  the  decrees  a^aihst 
whom  were  formally  dischargred  and  released 
prior  to  the  institution  of  this  action.  ** 

The  judgments  referred  to  in  this  assign- 
ment are  the  fifty-one  judgments  before  men- 
tioned, in  regard  to  which  settlements  were 
made  between  Mrs.  Gaines  and  the  defendants, 
and  the  assignment  brings  up  the  main  ques- 
tion to  be  determined  on  this  appeal ;  that 
question  being  whether,  by  these  settlements, 
Mrs.  Gaines,  or  her  representatives,  waived 
or  discharged  her  claim  against  the  City. 
The  different  acts  of  settlement  were  appended 
to  the  report,  and  form  part  of  the  record  on 
this  appeal.  The  form  in  which  a  number 
of  them  is  conceived  has  already  been  given 
in  the  case  of  Albin  Rochereau.  Other  acts  [6101 
were  in  a  somewhat  different  form,  but  there 
was  in  no  case  an  absolute  discharge  of  the 
defendant  or  grantee  without  a  reservation 
of  right  of  subrogation  against  the  City  of 
New  Orleans,  and  other  warrantors.  In  most 
cases  a  small  sum  of  money  was  received 
from  the  defendant,  with  a  transfer  by  him 
to  Mrs.  Gaines  of  his  ri^ht  to  proceed  against 
his  warrantors,  including  the  City  of  New 
Orleans,  followed  by  a  personal  discharge  of 
such  defendant  from  any  further  claim  for 
fruits  and  revenues,  witn  a  contract  to  give 
him  a  title  to  the  land  in  his  possession  as 
soon  as  a  recovery  should  be  had  from  the 
City.  In  other  cases  the  defendant  or  grantee 
surrendered  and  gave  up  to  Mrs.  Gaines  the 
possession  of  the  land,  and  assigned  to  her 
all  his  rights  against  the  City  in  consideration 
of  a  personal  discharge  from  her  claim  for 
fruits  and  revenues.  Still  other  forms  were 
also  adopted,  but  in  all  the  right  to  prosecute 
the  City  was  reserved.  Under  the  peculiar 
law  of  Louisiana  with  regard  to  subrogation, 
as  explained  in  our  former  opinion,  we  think 
that  Mrs.  Gaines  might  make  settlements  of 
this  kind  with  the  defendants  or  grantees 
without  losing  her  claim  against  the  City  as 
warrantor  and  principal  debtor.  The  City 
was  not  injured  thereby,  having  no  claim 
over  against  the  defendant  thus  settled  with. 
An  absolute  payment  or  compromise  of  her 
claim  without  any  such  reservation  might 
have  had  a  different  effect,  inasmuch  as  it 
would  have  shown  that  the  intention  of  the 
parties  was  to  extinguish  the  claim  alto- 
gether. Such  was  our  view  in  the  former  de- 
cree in  providing  for  an  abatement  in  regard 
to  cases  in  which  compromises  may  have  been 
made.  As  stated  in  our  former  opinion,  the 
City  of  New  Orleans  was  the  principal  debtor 
as  between  it  and  its  grantees,  immediate  or 
remote.  This  being  so,  such  grantees  might 
be  settled  with  so  far  as  their  personal  liabil- 
ity was  concerned,  without  discharging  the 
City,  or  other  warrantors,  providedi  it  was 
stipulated,  or  shown  to  be  the  intention  of  the 
parties,  that  the  City,  or  other  warrantors, 
should  not  be  discharged.  It  is  a  general 
rule  that  discharge  of  a  surety  does  not  dis- 
charge a  principal ;  and  the  equity  of  thnt 
rule  is  applicable  to  the  present  case.     The 
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rule  itself  is  so  self-evident  that  it  hardly 
[611]  needs  authority  for  its  support.  It  is,  how- 
ever, directly  asserted  in  the  case  of  Mortland 
V.  Himea,  8  Pa.  265,  and  is  laid  down  in  Pit- 
man on  Princ.  and  Surety,  176,  192  (Law 
Lib. ) .  See  also  Kirlfy  v.  Taylor,  6  Johns.  Ch. 
242,  250,  2  N.  Y.  Ch.  L.  ed.  113,  116,  to  the 
same  effect.  Art.  2205  of  the  Civil  Code  of 
Louisiana  declares  that  **the  remission  or 
even  conventional  discharge  granted  to  a  prii^- 
cipal  debtor  discharges  the  sureties.  That 
granted  to  the  sureties  does  not  discharge  the 
principal  debtor.  That  granted  to  one  of 
the  sureties  does  not  discharge  the  others. " 

In  our  opinion,  therefore,  this  assignment 
cannot  prevail. 

The  seventh  assignment  of  error  complains 
that  a  number  of  we  defendants  in  the  cases 
of  Monsseaux  and  Agnelly  died  before  the 
remand  of  this  cause  from  this  court  to  the 
circuit  court,  on  occasion  of  the  former  ap- 
peal, and  before  the  decree  of  reference  by 
the  circuit  court  upon  the  mandate  from  this 
court ;  and  that  there  had  been  no  attempt  at 
revivor  of  the  alleged  decrees  against  the 
he! rs  or  representati  vcs  of  said  deceased.  We 
do  not  see  how  the  facts  referri  d  to  can  bene- 
fit the  appellant.  The  decree  is  not  against 
those  defendants  who  are  said  to  be  now  de- 
ceased, but  against  the  City  of  I^ew  Orleans ; 
and  no  change  by  death  or  otherwise  of  the 
parties  in  said  former  suits  could  affect  the 
rights  of  Mrs.  Gaines  or  her  representatives 
in  the  present  suit.  The  prosecution  of  the 
City  operated  in  relief  of  the  obligations  of 
the  defendants  in  those  suits,  and  if  any  of 
them  die  the  prosecution  of  this  case  will 
operate  in  relief  of  their  lawful  heirs,  who- 
ever they  be,  or  their  successions,  however 
represented.  We  think  there  is  no  force  in 
the  assignment.  The  same  may  be  said  with 
regard  to  the  eighth  assignment  of  error, 
which  complains  that  the  court  below  erred 
in  charging  the  account  against  the  City  of 
New  Orleans  with  the  amount  of  a  pretend^ 
decree  against  Albin  Souli^,  rendered,  as 
alleged,  hve  years  after  his  death,  for  rents 
accruing  after  his  death.  The  facts  appear- 
ing in  the  record  are,  that  Souli§  resided  in 
France,  and  was  represented  in  this  country 
by  Bernard  Souli^,  his  brother  and  agent, 
and  that  counsel  were  regularly  employed  to 
represent  him  in  the  controversy,  said  counsel 
being  also  the  counsel  of  the  City  of  New 
[612]  Orleans :  and  that  the  suit  was  continued  to 
its  termination  in  the  name  of  said  Albin 
8ouli6,  without  any  mention  of  his  death. 
The  said  Bernard,  his  brother,  being  his 
universal  legatee,  and  recognized  as  such  in 
the  probate  court,  it  would  be  a  fraud  upon 
the  circuit  court  to  set  aside  all  those  pro- 
ceedings as  absolutely  null  and  void.  A 
judgment  rendered  after  a  defendant's  death, 
without  the  plaintiff's  fault,  is  not  void. 
The  frregularity  or  error  may  be  cured  by 
entering  it  nuiic  pro  tunc  of  a  dat«  prior  to 
the  defendant's  death ;  and  even  this  has  been 
held  not  necessary  in  a  collateral  proceeding. 
Freeman  on  Judgments,  §§  57,  140,  153,  and 
cases  cited. 

But  it  does  not  lie  in  the  mouth  of  the 
City  of  New  Orleans  to  raise  the  question, 
•t  the  present  stage  of  the  case,  after  the  de- 
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crce  passed  by  the  circuit  court  and  an  appeal 
to  this  court,  and  a  remand  of  the  cause  tc 
the  circuit  court  for  further  proceedings, 
during  all  which  time  this  objection  could 
have  been  made,  but  never  was  made  until 
the  matter  came  before  the  master  on  the  last 
reference.  We  think  that  the  appellant  was 
estopped  from  raising  the  objection,  and  that 
it  cannot  be  urged  now. 

The  ninth  assignment  of  error  asserts  that 
the  court  below  erred  in  chars^ing  the  City 
with  the  judraients  against  Amee  Oautier, 
Jules  Bermuuez  and  others,  who  had  been 
formally  discharged  by  order  of  the  court  on 
motion  of  Mrs.  Gaines,  complainant,  before 
the  bill  in  this  case  was  filed.  We  do  not 
see  how  the  discharge  of  the  decrees  against 
these  defendants  could  have  any  ereater  effect 
in  discharging  the  City  of  New  Orleans  from 
its  obligation  than  the  personal  discliarge  of 
the  defendants  by  the  several  acts  of  settle- 
ment. We  have  already  considered  the  ques- 
tion whether  the  City  was  discharffed  from 
its  obligation  by  the  personal  discharge  of 
the  defendants  in  the  other  suits,  and  hare 
expressed  our  conviction  that  it  was  not 
As  it  was  the  intent  of  the  parties  not  to 
discharge  the  City,  and  as  one  of  the  consid- 
erations of  the  agreements  for  settlement 
was  that  Mrs.  Gaines  should  pursue  her 
remedy  against  the  City,  it  seems  to  us  that 
the  manner  in  which  the  defendants  were 
discharged  is  of  no  consequence.  It  might 
have  been  by  acts  or  deeds  passed  before  a  l^^ 
notary,  or  by  a  cancellation  of  the  judg- 
ments against  the  parties,  or  in  any  other 
manner. 

The  tenth  assignment  of  error  is  based  oo 
the  fact  alleged  and  appearing  in  evidence, 
that  in  thirty-three  cases  in  which  judg- 
ments had  been  rendered  in  the  Monsseaux 
and  Agnelly  suits,  the  City  had  been  sued 
upon  the  obligation  of  warranty  for  the 
recovery  of  the  prices  of  the  respective 
properties  involved,  and  judgments  had  been 
recovered  and  satisfied,  the  aggregate  amount 
being  $65,500.59.  The  point  of  the  assign- 
ment of  error  is  that  the  prosecution  of  these 
suits  upon  the  respective  waranties  therein 
propounded  and  the  recovery  of  a  part  of 
the  demands  under  the  said  warranties, 
namely,  the  prices  of  the  lands,  operated  as 
a  waiver  and  discharge  of  the  other  liabilities 
arising  upon  the  same  warranties,  viz.,  the 
liabilities  to  restore  the  rents,  revenues,  etc  ; 
that  the  contract  of  warranty  is  one  and  un- 
dividable ;  that  although  upon  the  breach  of 
it  a  recovery  may  be  nad  against  the  war- 
rantor for  the  restitution  of  the  price,  for  the 
fruits  or  revenues,  for  costs  and  other  dam- 
ages, yet  only  one  suit  can  be  maintained 
upon  the  contract,  and  not  different  suits  for 
the  different  matters  recoverable ;  and  that 
the  splitting  of  actions  upon  single  demands 
is  not  allowed  by  the  Code  of  Practice  of 
Louisiana,  the  156th  article  of  which  de- 
clares: **If  one  demand  leas  than  is  due 
him,  and  do  not  amend  his  petition  in  order 
to  augment  his  demand,  he  shall  lose  the 
overplus." 

The  thirty-three  judgments  referred  to 
were  obtain^  against  the  City  fcH*  the  price 
of  certain  lands.    The  present  suit  is  brought 
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for  the  rents  and  revenues  of  the  same  and 
other  lands.  The  thirty-three  suits  were 
brought  in  the  names  of  the  original  defend- 
ants in  the  Monsseaux  and  Agnelly  suits. 
The  present  suit  is  brought  in  the  name  of 
Mrs.  Oaines,  under  her  right  of  subrogation. 
There  does  not  seem  to  be  any  good  reason  for 
saying  that  the  claim  for  the  price  and  the 
claim  for  rents  and  reyenues  may  not  be  sepa- 
rated by  the  act  of  the  parties.  In  some  of  the 
cases  the  defendants  surrendered  tiie  land  to 
Mrs.  Gaines.  In  such  cases  there  would  have 
been  no  incongruity  in  their  reserving  to 
themselves  the  right  of  looking  to  the  City 

k]  for  the  price,  and  of  giving  to  Mrs.  Gaines 
the  right  of  looking  to  the  City  for  the  rents 
and  revenues.  The  price  might  well  belong 
to  them,  and  the  rents  and  revenues  to  her. 
Besides,  the  article  of  the  Code  of  Practice 
referred  to  is  a  rule  of  practice,  relating  to 
the  due  order  of  proceeding  to  prevent  an 
unnecessary  multiplication  of  suits,  and  does 
not  affect  the  equity  and  justice  of  the  dif- 
ferent portions  of  the  plaintiff's  demand ;  and 
therefore  the  benefit  of  the  rule  should  be 
claimed,  on  the  institution  of  a  second  and 
unnecessary  action,  at  an  early  stage  of  the 
proceedings.  This  cause  went  to  a  decree ; 
that  decree  was  appealed  to  this  court,  the 
appeal  was  heard  and  the  amount  of  the 
judgments  for  rents  and  revenues  was  sus- 
tained, and  the  matter  was  referred  back  to 
the  court  below  to  make  a  sin^^le  inquiry. 
It  was  then  too  late,  as  it  seems  to  us,  if  the 
suits  for  price  had  been  commenced  before 
the  present  suit,  to  raise  for  the  first  time 
the  objection  now  made.  But  the  fact  is 
that  those  suits  were  commenced  after  the 
present  suit,  and  the  objection,  if  taken  at 
all,  was  one  to  be  taken  in  those  suits,  and 
not  in  this.  We  think,  therefore,  that  this 
assignment  of  error  is  not  tenable. 

The  eleventh  assignment  of  error  is  that 
the  complainant,  Mrs.  Gaines,  had  no  right 
to  recover  the  property  in  question  in  the 
suits  against  Monsseaux  and  Agnelly,  because 
they  acquired  their  title  under  Mary  Clark, 
the  grandmother  of  Mrs.  Gaines,  and  the 
first  warrantor  of  the  spurious  title,  who 
falsely  claimed  ownership  of  the  property 
under  the  first  will  of  Daniel  Clark,  dated 
in  1811,  which  was  revoked  by  the  will  of 
1813  made  in  favor  of  Mrs.  Gaines;  and  that 
therefore,  as  Mrs.  Gaines  was  the  direct  heir 
at  law  of  Mary  Clark,  as  such  she  was 
estopped  from  claiming  the  lands  which  her 
irranamother  had  fraudulently  conveyed,  and 
through  whose  conveyance  the  defendants 
held  possession  of  the  lands  as  purchasers 
thereof.  If  Mrs.  Gaines  had  ever  accepted 
the  succession  of  her  grandmother,  Mary 
Clark,  as  unconditional  heir  she  would  have 
been  liable  for  Mary  Clark's  debts,  whether 
created  by  warranty  or  other  cause.  But  not 
otherwise.  No  such  acceptance  has  been 
alleged  or  proved.  But  it  is  obvious  that 
this  defense  against  the  claim  of  Mrs.  Gaines, 

5]  if  it  was  a  defense  at  all,  should  have  been 
set  up  in  the  Monsseaux  and  Agnelly  suits, 
and  not  in  this  collateral  way.  The  assign- 
ment is  clearly  not  well  taken. 

The  remaining  assignment  is  a  general 
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one  which  docs  not  call  for  particular  ob- 
servation. 

In  concluding  this  part  of  the  case,  we 
have  only  to  say  that  as  far  as  the  appeal  of 
the  City  is  concerned,  we  do  not  find  any 
error  in  the  decree  of  the  court  below. 

The  complainants,  on  their  part,  also  ap- 
pealed, and  have  brought  to  our  attention 
two  matters  which  they  regard  as  errors  to 
their  preiudice:  fir^t,  the  allowance  of  the 
sum  of  $15,394.50  as  an  abatement  of  the 
amount  due  from  the  City  on  account  of  the 
sums  received  by  Mrs.  Gaines  from  the  par- 
ties with  whom  she  made  settlements;  sec- 
ondly, the  non-allowance  to  Hie  complainant 
of  the  costs  of  the  suits  against  Monsseaux 
and  others,  and  Agnelly  and  others,  which 
costs  amounted  to  ^e  sum  of  $34,000. 

As  to  the  first  specification,  the  counsel  of 
Mrs.  Gaines  rely  upon  a  declaration  of  record 
made  by  the  City  of  New  Orleans,  In  the 
Civil  District  Court  of  New  Orleans,  Divis- 
ion D,  in  a  suit  brought  against  the  City 
for  the  price  of  four  several  lots  recovered 
in  the  Monsseaux  and  Agnelly  suits.  The 
City  in  that  case,  by  way  of  peremptory 
exception,  pleaded  that  Mrs.  Gaines  had  re- 
covered against  it,  in  the  Supreme  Court  of 
the  United  States,  $576,707.92,  with  interest, 
decreed  to  be  due  by  the  City  on  its  warranty 
to  said  purchasers.  It  is  contended  by  the 
counsel  for  Mrs.  Gaines  that  this  declaration 
is  an  estoppel  against  the  City  as  to  the 
amount  of  the  decree  in  this  court,  and  that 
no  reduction  of  it  can  be  made  on  account  of 
the  moneys  received  by  Mrs.  Gaines,  or  in 
an^  other  wa^.  But  we  do  not  consider  that 
this  declaration  has  the  effeet  contended  for 
by  counsel.  The  City,  in  that  case,  simply 
pleaded  the  decree  of  this  court,  such  as  it 
was,  the  point  being  that  a  prosecution  and 
recovery  had  already  been  haa  upon  the  same 
warranties  which  were  sued  upon  in  that 
case.  The  effect  of  the  averment  as  an 
estoppel  cannot  properly  be  carried  beyond 
the  true  purport  and  effect  of  the  decree 
which  was  the  subject  of  the  averment, 
namely,  the  decree  of  this  court.  This  was  | 
evidently  the  intent  with  which  the  averment 
was  maae,  and  we  think  that  the  City  was 
not  precluded  by  the  declaration  in  question 
from  contending  before  the  master  that  the 
amount  of  moneys  actually  received  by  Mrs. 
Gaines  on  the  judgments  included  in  the  de- 
cree should  be  charged  to  her.  Especially 
do  we  think  so,  in  view  of  Uie  terms  of  the 
said  decree,  which  expressly  allowed  an  in- 
qairy  into  any  settlements  or  compromises 
that  had  been  made.  We  think  tne  court 
below  committed  no  error  in  allowing  the 
said  sum,  and  deducting  it  from  the  amount 
of  the  decree.  The  payments  which  it  em- 
braced were  clearly  intended  as  payments  on 
the  respective  judgments.  There  was  no 
other  account  to  which  they  could  be  applied ; 
and  as  there  was  no  proof  to  the  contrary, 
they  must  be  presumed  to  have  been  made 
upon  the  money  portion  of  said  judgments. 

As  to  the  other  point,  the  costs  of  the 
Monsseaux  and  Agnelly  suits,  we  think  they 
should  have  been  allowed.  There  was  noth- 
ing in  the  terms  of  our  former  decree  which 
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precluded  such  ui  Allowance.      The  geaeral       DepartmeDt  In  queMlon,  wlttatn  ■so.  TOB,  Bar, 
effect  of  tbnt  decree  naa  that  the  flctitious      Stat.,  xlvlii^  tlila  oourt  JurtsdloOon. 


rentA  and  reveaues  allowed  for  luitmproved  L   The  valklltr  of  >«tatuteli  notdn 

lands,  amounting  to  orer  a  million  ot  dollara,  t^on  every  time  rl^hti claimed  under  •ueheuiniu 

were  improperly  ftllowed ;  but  that  the  decree  ^  ooDtrorerted.norli  the  raltdltr  of  ■iiaiitboi> 

for  the  amount  of  the  judgroenU  recovered  K^"^""'  "  aotilone  byMioh  anthorttrl* 

ajnkinst  the  defendants  in  the  Mooneauz  and  ,  ■"■P«"°> 

ignoUy  Bulla  wm  proper  and  ri)tht.  unleaa  ""^  ^^'•.i^'^P'Tr"'!! '^■''°**ff°  "*  ^ 

It  couia  be  Bhown  t£at  those  judgmenta  had  S^",JLS^S!??^'°Jh!^*^'^'"i^'^'"2 

been  compromiaed  for  le«  thi>  tie  amo.nU  tl^S";^^ J^U^TTlS^^V'SS.*  Zt 

due.     The  namlna;  of  the  amount  waa  for  the  M^otoe  Iti  dlwreHoD  •«  to  thelr^po«I. 

purpose  of  identiflMtion.     Thwe  was  noth-  i.   ti«  oonitructtoo  by  the  ««te  .xmrt  of  the  l.-. 

Ing  in  this  general  language  that  prevented  of  th68tatehiooDtrollli«.whei*Ulili.hannoi« 

the  court  below  from  including  the  cosCa  of  with  the  Aou  of  Oon«iwi  oo  the  aubjeot. 

those  auita  tn  the  decree.     Our  codcIubIod  r^j-g  j^qq  i 

upon  the  whole  case    therefore,  ia  that  the  Buimitt^  Jan. ».  1391.  Dtaded  Marcht.  189L 

decree  of  the  court  below  should  be  modifled 

by  adding  to  it  the  amount  of  aaid  Msta  to  TN  ERROR  to  He  Supreme  Coort  of  the  8U» 

wit,  $34,000,  with  Interest  aa  adjudged  in  1  of  lUinoistoreviewaJudgmentof  tbalcourt 

the  original  decree  of  said  court,     lite  eavM  ifflrmiog  a  judgment  of  the  Circuit  Court  of 

it  thereon  remanded  KiA  itMrvetioni  to  the  Qook  Coanlyln  that  Bt&te  for  the  defendant  in 

eovrl  btbm  to  modify  it$  deerdt  in  aeoordanM  „,  action  of  ejectment  to  recorer  land,    Di* 

with  thi*  optmon.  miutd. 

Mr.  Jvftia  Brewer  dissented.  Statement  by  Mr.  Ohitf  Juttiee  FnUer:      t«" 

Mr.  Juitie*  Gr»y  waa  not  present  at  the      This  was  an  action  of  ejectment  brouglit 
argument,  and  took  no  part  In  the  decision,    by  the  Countv  of  Cook,  in  the  Cireuit  Court 

of  Cook    County,  Illinois,    on  the    Slst   of 

January,   1883,  against    the    Calumet  and 
(6351        CODNTT  OF  COOK,  Fff.^Brr.,         Chicago  Canal  and  Dock  Company,  to  re- 
t,  co"r  Oie  8.  W.  i  of  section  7.  township  37 

N.,  R.  IS  E.,  of  the  third  principal  merid- 
ian, north  of  the  Indian  boundary  line,  con. 
taining  4S  ]ML  acres,  except  .a  atrip  of  lam) 
held  for  a  railroad  rightof  way.    Judgment 
passed  for  the  defendant,  and   waa  alUmied 
JuriiXetion  ef  itale  iu^minU— federal  gvee-  ^  *e  Supreme  Court  of  the  Stale  on  error. 
tiofi-^«aidity.ar  Wthorily,  tOun  draw  in   P^  JP'"'""' J"?  ^t",  "iVf^^^.^^'^'  ■"'"   ** 
mteitim~iv>amj>UiiUI»-itaUdeeitio*.  found  reported  In  181  III,  805. 

'  '  By  the  Act  of  Congress  of  September  88* 

L  Tor™  this  oonJrtJurtadlcUoo  Ota  writ  ot  error  I860,  entitled  "An  Act  to  Enable  the  Stau 
to  a  state  oourt  It  must  appear  aOniuUlvelr,  not  of  Arkansas  and  Other  Statea  to  Iteclsim  the 
ODlr  that  a  federal  qoeeUon  was  pnaented  for  'Swamp  Lands'  within  Their  Limits.*  Cod- 
dedaloa  by  the  hltfbaat  oourt  of  the  State  faavtDB  greas  granted  to  the  State  of  lilinoia,  as  one 
jurtsdiotlou,  but  that  ItsdeoUon  was  neoeMary  of  tlie  other  States,  all  the  swamp  and  over- 
tothedetermlnatlonoftheoauM,Bndthatftwa«  flo„ed  lands  lying  within  Its  borders  whici 
aotuall}'  dMlded.  OP  that  the  Jud^ent  asreo-  then  remained  unsold,  and  provided  for  their 
dered  could  not  have  b^n  slven  without  deeld-   segregation  and  the  issue  of  patents  therefor. 

"*"■  g  Stat.  ai9. 

'.K^l"""!l™",l'°?]i'"',J;''^!^  Mtietound  On  the  a2d  of  June,  1803,  an  Act  of  the  [W 

^^^^J*^it^.^n^^^,^i  General  Assembly  of  the  Stat*  of  niinoii 

SS?So'?^on'ii'^e";le*te«^re"  «as  approved,  entitled  "An  Act  to  Dispose 

tbeITiilted8taiea.butdealdadthatthecouDt7dld  ■>'  "^   Bwamp  and   Uvertlowed  L^nda,   and 

not  obtain  title  under  gnat  tram  the  SUie  be-  to  Pay  the  Expenacs   of  Beiectins  and  Sur- 

oause  tha  land  pMsed  to  a  purahaset  under  bla  veying  tbe   Same, "  which   provided  that  all 

entiT,  DO  federal  queMlon  was  decided  by  the  tho  swamp  and  overflowed   lands  granted  to 

state  oourt,  the  Stat«  of  Illinois  by  tbe  Act  oi  Congress 

t.  The  nillns  of  the  oourt.  adrntttlns  in  orldenoe,  were  Uiereby  granted  to  the  counties  respect- 
to  ihow  defendant's  title,  the  reiiister  and  i«-  ively  In  whi^  the  same  might  lie  or  be  lit. 
oelver'aoeTtlflcsceafterlt  appearedlohavebeen  uated  "tor  tbe  purpoee  of  constructing  tiN 
canceled  and  reinstated  bT  tbe  Und  Department,  necessary  levees  and  dnlns  to  reclaiiii  tb* 
dkl  not  draw  the  validity  of  the  authortty  of  that  game,"  etc.,  and  the  second  section  of  which 
NOT..-^  t« Jurt«H«to«  «.  M«  VniM  suae.  Su-  '^<"»«'''»i  ^e  following  ; 

prwne  Court,  ulurc  federai  queslinn  arif,  or  wfian  »  Whenever  it  shall  appear  that  any  of  Ihe 

'•^ ■'"•"••  in  QuMiomtatma.  treaty  or  ConttltutUm.     ■       •  .......    n >._    ...  _    _» u 
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(Congress  shall  have  been  sold  b 


'^'^?'^:ZT"''  :w'*r^«  ^J"-..  ^  «  Snlt^  Statlslln^  the  passage  of  this  Act. 

Am  toJurltiUctiono/nnlUdSlataSvpFtmtCoun  ;.  .i.-ii    i„    lawful    fr.r   theuld  munlin  In 

-itutton;  tofwt«d«««o/itati  Bourtt  a.  to  con-  Sf" *?.  !"<*J'"'^  ^  """  purchaser*  thereof^ 

etmctumofetau  lo«»,-aee  no(Mto  Hart  v.  Lam-  The  said  dt-ed   of  conveyance  shall   be  maos 

phlre,  7:  Sit;    rommorolal  Bank  of  CmolonaU  v.  ^J  "io  judges  of  the  county  court,  aa  auch. 

fiuQkinshain,  Ui  UB.  and     countersigned    by    the    clerk    of    said 
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court,  with  the  official  seal  thereof  affixed ; 
and  on  delivering  said  deed  to  the  purchaser, 
the  county  iudse  shall  take  from  him  an  as- 
signment of  all  his  rights  in  the  premises, 
and  as  such  assignees  they  shall  be  author- 
ized to  receive  uom  the  United  States  the 
purchase  money  of  said  land ;  and  whenever 
any  lands  embraced  by  the  said  Act  have 
been  located  by  bounty  land  warrants  since 
the  passage  thereof,  it  shall  be  lawful  for 
such  county  in  which  the  same  are  situated 
to  convey  the  same  in  manner  aforesaid,  to 
the  person  or  persons  who  located  said  war- 
rant, and  to  take  assignment  of  the  same  to 
them  as  county  judges,  who  shall  thereupon 
be  considered  as  assignees  of  the  State,  and 
as  such  may  locate  said  warrant  on  any  of 
the  public  lands  belonging  to  the  United 
States  within  the  limits  of  such  county,  or 
elsewhere."    Sess.   Laws  111.  1852,  p.   178. 

By  the  third  section  the  state  auditor  was 
directed  to  furnish  each  county  with  an  ab- 
stract of  the  swamp  lands  which  had  been 
purchased  from  the  United  States,  or  which 
had  been  located  by  land  warrants,  or  to 
which  the  right  of  pre-emption  had  attached 
since  the  passage  of  the  Swamp-Land  Act. 

March  4,  1854,  this  Act  was  amended  by 
18]  an  Act  providing :  **That  in  all  cases  where 
any  of  the  lands  granted  to  the  counties,  by 
the  Act  to  which  this  Act  is  amendatory, 
have  been  sold  by  the  United  States  since 
the  passage  of  the  Act  of  Congress,  entitled : 
'  An  Act  to  Enable  the  State  of  Arkansas  and 
Other  States  to  Reclaim  Uie  Swamp  Lands 
within  Their  Limits,'  approved  September 
28,  1850,  the  county  courts  of  the  several 
counties  in  this  State  shall  by  an  order  to 
be  entered  of  record  at  any  regular  or  special 
term,  sitting  for  the  transaction  of  county 
business,  maJce  all  necessary  orders  for  secur- 
ing to  Uie  purchasers  who  have  purchased 
swamp  and  overflowed  lands  situated  in  their 
respective  counties,  since  the  passage  of  the 
Act  of  Congress  as  aforesaid,  in  pursuance 
and  in  the  manner  prescribed  by  the  Act  of 
the  General  Assembly  of  this  State,  to  which 
this  is  an  amendment:  Provided,  That  the 
county  courts  may,  in  their  discretion,  require 
the  purchasers  aforesaid  to  pay  to  the  wiin- 
age  commissioner,  for  the  use  of  said  countv, 
the  cash,  at  the  rate  they  purchased  the 
lands  from  the  United  Stat^  within  the 
time  to  be  specified  by  said  court,  by  an 
order  entered  of  record  as  aforesaid,  and  on 
a  failure  on  the  part  of  all  such  purchasers 
to  comply  with  tiie  terms  of  saia  court,  as 
specified  by  this  Act,  the  said  swamp  and 
overfiowed  lands,  purchased  by  the  United 
States  as  aforesaid,  may  be  sold  by  Uie  county 
courts  or  drainage  commissioners,  aa  other 
swamp  and  overfiowed  lands  are  sold. "  Seas. 
Laws  111.  1854,  p.  19. 

And  at  the  same  session  it  was  enacted : 

**  That  the  care  and  superintendence  of  so 
mucli  of  the  swamp   and   overflowed   lands 

granted  to  the  State' of  Illinois  by  the  Act  of 
ongress  entitled:  'An  Act  to  Enable  the 
State  of  Arkansas  and  Other  States  to  Reclaim 
the  Swamp  Lands  within  Their  Limits, '  ap< 
pn)vcd  September  twenty -eight,  one  thousand 

las  u.  s. 


eight  hundred  and  fifty,  as  lies  in  the  County 
of  Cook,  is  hereby  vested  in  ttie  board  of 
supervisors  of  said  County,  and  the  said 
board  of  supervisors  are  hereby  vested  with 
all  the  powers  in  relation  thereto  hereto foro 
given  to  the  county  court,  subject  in  all  re* 
spects  to  the  provisions  of  the  Act  entitled : 
*  An  Act  to  Dispose  of  the  Swamp  and  Over- 
fiowed Lands,  and  to  Pay  the  Expenses  of 
Selecting  and  Surveying  the  Same, '  approved 
June  22d,  1852."  Sess.  Laws  111.  1854,  p. 
184. 

On  March  2,  1855,  Congress  passed  an  Act, 
entitled  ^An  Act  for  the  Relief  of  Purchas* 
ers  and  Locators  of  Swamp  and  Overflowed 
Lands, "  which  was  as  follows : 

''That  the  President  of  the  United  States 
cause  patents  to  be  issued,  as  soon  as  prac« 
ticable,  to  the  purchaser  or  purchasers,  lo* 
cator  or  locators,  who  have  made  entries  of 
the  public  lands,  claimed  as  swamp  lands, 
either  with  cash,  or  with  land  warrants,  on 
with  scrip,  prior  to  the  issue  of  patents  to 
the  State  or  States,  as  provided  for  by  th» 
second  section  of  the  Act  approved  Septcm* 
ber  twenty -eight,  eighteen  hundred  and  fifty, 
entitled  '  An  Ant  to  Enable  the  'State  of  Ar» 
kansas  and  Other  States  to  Reclaim  the  Swamp 
Lands  within  Their  Limits,'  any  decision 
of  the  Secretary  of  the  Interior,  or  other  ofil- 
cer  of  the  government  of  the  United  States, 
to  the  contrary  notwithstanding:  Provided, 
That  in  all  cases  where  any  State,  through 
its  constituted  authorities,  may  have  sold  or 
disposed  of  any  tract  or  tracts  of  said  land 
to  any  individual  or  individuals  prior  to  the 
entry,  sale  or  location  of  the  same,  under  the 
pre-emption  or  other  laws  of  the  United 
States,  no  patent  shall  be  issued  by  the  Pres- 
ident for  such  tract  or  tracts  of  land,  until 
such  State,  through  its  constituted  authori- 
ties, shall  release  its  claim  thereto,  in  sucb 
form  as  shall  be  prescribed  by  the  Secretary 
of  the  Interior :  And  provided,  further.  That 
if  such  State  shall  not,  within  ninety  days 
from  the  passage  of  this  Act,  through  its  con- 
stituted authorities,  return  to  the  Oeneral 
Land  Office  of  the  United  States  a  list  of  all 
the  lands  sold  as  aforesaid,  together  with  the 
dates  of  such  sale  and  the  names  of  the  pur- 
chasers, the  patent  shall  be  issued  immedi- 
ately thereafter,  as  directed  in  the  foregoing 
section 

**  Sec!  2.  And  be  it  further  enacted,  That 
upon  due  proof,  by  the  authorized  agent  of 
the  State  or  States,  before  the  commissioner 
of  the  Oeneral  Land  Office,  that  any  of  the 
lands  purchased  were  swamp  lands,  within 
the  true  intent  and  meaning  of  the  Act  afore- 
said, the  purchase  money  shall  be  paid  over 
to  the  said  State  or  States ;  and  where  the 
lands  have  been  located  bv  warrant  or  scrip, 
the  said  State  or  States  shall  be  authorized 
to  locate  a  quantity  of  like  amount,  upon 
any  of  the  public  lands  subject  to  entry,  at 
one  dollar  and  a  quarter  per  acre,  or  less, 
and  patents  shall  issue  therefor,  upon  the 
terms  and  conditions  enumerated  in  the  Act 
aforesaid :  Provided,  however.  That  the  said 
decisions  of  the  commissioner  of  the  General 
Land  Office  shall  be  approved  by  the  Secre- 
tary of  the  Interior."    10  SUt.  ^M. 
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On  the  third  of  March,  1857,  an  Act  of  tiflcate  in  eyidence  in  words  and   figures  as 
Congress  was  approved,  reading  thus :  follows : 

''That  the   selection  of  swamp  and  oyer-  ** Military  Bounty  Land  Act  of 

flowed  lands  granted  to  the  several  States  hj  March  22,  1852. 

the    Act   of  Congress,    approved  September  "Land  Warrant  No.  2495. 

twenty-eight,   eighteen   hundred   and  fifty,  "Register  and  Receiver's  No.  84. 

entitled  'An  Act  to  Enable  the  State  of  Ar-  **Land  Office,  Oct.  20,  1853. 

kansas   and   Other   States  to    Reclaim    the  "We  hereby  certify  that  the  attached  mili- 

Swamp  Lands  within  Their  Limits, '  and  the  tary  bounty  land  warrant  No.  2495  was  on 

Act  of  the  second  of  March,  eighteen  hundred  this  day  received  at  this  office  from  William 

and  forty-nine,  entitled  'An  Act  to  Aid  Uie  B.  Egan,  of  Cook  County,  State  of  Illinois. 

State  of  Louisiana  in  Draining  the  Swamp  **  James  Lone,  Register. 

Lands  therein,  *  heretofore  made  and  reported  **Eli  B.  Williams,  Receiver, 

to  the  commissioner  of   the  Oeneral   Land  "I,   William  B.  Egan,   of   Cook    County, 

Office,  so  far  as  the  same  shall  remain  vacant  State  of  Illinois,  hereby  apply  to  locate,  and 

and  unappropriated,  and  not  interfered  with  do  locate,   the  southwest  fractional  i,  N.  L 

by  an  actual  settlement  under  any  existing  B.  L.,  of  section  No.  (7)  seven,  in  township 

law  of  the  United  States,  be  and  the  same  No.  (87)   thirty-seven  N.,  of  range  No.  15 

are  hereby  confirmed,  and  shall  be  approved  E.,  in  the  district  of  lands  subject  to  sale  at 

and  patented  to  Hie  said  several  States,  in  the  land  office  at  Chicago,  containing  46  ,^ 

conformity  with  the  provisions  of  the  Act  acres,  in  satisfaction  of  the  attached  warnrnt, 

aforesaid,  as  soon  as  may  be  practicable  after  numbered  2495,  issued  under  the  Act  of  22d 

the  passage  of  this  law:    Provided,  hmceoer,  of  March,  1852. 

That  nothing  in  this  Act  contained  shall  in-  "  [Written  across  the  face :]  Canceled.    See 

terfere  with  the  provisions  of  the  Act  of  letter  to  R.  R.  at  Springfield,  Aug.  10,  1855. 

Congress  entitled  'An  Act  for  the  Relief  of  Binckly. 

Purchasers  and  Locators  of  Swamp  and  Over-  "  [Written  across  the  face  in  red  ink  :]  Re- 
flowed  Lands,'  approved  March  the  second,  instated  Feb.  15,  1888.  W't  101,048,  Act  of 
-eighteen  hundred  and  fifty-five,  which  shall  1850,  40  a,  substituted. 
be  and  is  hereby  continued  in  force,  and  ex-  "  Witness  my  hand  this  20th  day  of  Octo- 
tended  to  all  entries  and  locations  of  lands  ber,  A.  D.  18(&. 

•claimed  as  swamp  lands  made  since  its  pass-  "William  B.  Egan. 

4tge."    11  Stat.  251.  "Attest:  James  Lon^,  Register. 

The  cause  coming  on  for  trial,  a  jury  was  « j          "J^J,*  ^'  ♦    ♦  ♦'T*'  ^,^«^^^^- 

waived  and  the  cause  submitted'to  the^court  ^^"^^^^^^^""^^^  Zt   aiTTft.^- 

for  its  findings  and  J-dgment.    The  plaintiff  « We'herebTc^rtify '^^^^^^^^            Son 

Introduced  in  evidence  a  certified  copy  of  the  ,3  coVrect!  being  in  iccordance  with  law  and 

^S^'i^ft'^^fh.^th^r^^^^^^  instruSions.     ^  James  Lonir.  Register. 

22;«il  nr  nvir^^^^^              ^Uh^l  fha  mif  "Eli  B.  Winismi  Reccivcr. 

swamp  or  overflowed  land  within  the  mean-  a  in^^^n^ents :   40  acres.    2496:    40.    Chi- 

l»w,  ana  ai«>  a  cercincaie  01  tne  state  au-   guBstituted  for  the  above  number  Feb'y  15, 

'**^    Liflithl^^tSr^if  thi^iifrw   T^^^  R.W.B.    B.  K.  Relnstotement  noted 

described;"   and  thereupon  rested  its  case.       «Thig  location  is  reinstated  and  warrant 

1)er  20.  1858,  to  Wfiliam  B.  Egan,  but  not  ^'^-  unw   'ir  •      ''""P*"'*^''- 


paper  was  put  in  evidence  the  whole  paper       ^^hiB  entiy  is  in  conformity  with  Com. 
must  go  in,  and  also  on  the  ground  that  such  ,  jj^,  ^     ^gf  igSS.    The  cash  part  was  paid 
title  was  subsequent  to  the  swamp-land  crant  ra^C-...— I  oo  iqko     !.»..>.  r^n^T  n^oi^tiT 
under  which  the  plaintiff  claimed,  and' also  ^"u^^^'^^sp^owev^    f^^^^ 
on  the  ground  that  said  certificate  showed  desirL  iti  &ion^ncel^^^   8^^'  fchl 
upon  its  face  that  it  was  canceled ;  but  the  S^^onetter^  Zv^   1^^  ^c^^  there- 
Hcourt,  holding  that  all  of  said  paper,  in-  f^nnKrtv  lUlow^'  tbr^lS  with  in- 
cluding the  indorsements  or  entries  upon  its  n?Lr  wf'^Nn   im  ru.^        ^^^^^  witn  an 
face,  should  be  in  evidence,  subject  to  all       a~[Jl   10   1855  "' 
•objections,  allowed  the  same  to  be  read :  to  ©•      » 

which  rulings  the  plaintiff  then  and  there       It   was    admitted    by   the   plaintiff   that 

-excepted,  and  the  defendant,  excepting  to  William  B.  E/jan,  in  April.  1854,  executed, 

the  ruling  upon  the  indorsements  and  writing  acknowledged  and  delivered  to  H.  S.  Monroe 

on  said  certificate,  read  said  copy  of  said  ccr-  a  proper  deed  of  conveyance  of  the  land  de- 
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1890. 


Ck>uirTT  07  Cook  t.  Calumbt  and  Chicaqo  Camal  ahd  Dock  Ca 


e85-65» 


scribed  in  the  certificate,  conveying  tbe  same 
to  said  Monroe,  wliich  deed  was  duly  recorded 
in  January,  1855.  And  it  was  furtlicr  ad- 
mitted, that  May  11,  1871,  Monroe  executed, 
acknowledged  and  delivered  to  Bowena  deed 
in  due  form  conveying  the  land  in  suit  in 
consideration  of  $1,000' to  said  Bowen,  which 
deed  was  recorded  in  the  recorder's  office  of 
Cook  Counter  in  May,  1871.  The  defendant 
offered  in  evidence  a  deed,  properly  executed 
ftnd  acknowledged  by  Bowen,  dated  January 
21,  1872,  and  recorded  June  21,  1872,  con- 
veying the  land  in  controversy  to  the  de- 
fendant. These  deeds  were  oblected  to  by 
the  plaintiff  as  immaterial  and  irrelevant. 
It  was  also  admitted  that  this  land,  together 
with  other  lands,  was  subdivided  and  platted 
into  blocks  and  lots  by  the  defendant  on  June 
29,  1875,  in  accordance  with  the  provisions 
of  the  Statute  of  the  State  of  Illinois  in  that 
behalf,  and  duly  recorded  in  the  recorder's 
ottice  of  Cook  Countv ;  and  that  streets  and 
alleys  were,  upon  said  plat,  laid  out  across 
the  land  in  suit,  and  the  lines  of  said  streets 
and  of  the  blocks  and  lots  were  staked  out 
on  the  land  by  defendant.  It  was  shown  by 
the  defendant  that  the  land  had  been  taxed 
each  year  from  1870  to  1886  (except  1877) 
for  county  and  state  and  other  purposes,  and 
that  these  taxes,  amounting  to  nearly  $8,000, 
were  from  time  to  time  paid  by  it ;  but  this 
evidence  was  objected  to  by  plaintiff,  because 
it  did  not  bring  defendant  within  any  section 
of  the  Limitation  Laws  concerning  the  pay- 
ment of  tuxes ;  and  plaintiff  also  object^  to 
the  showing  of  any  taxes  paid  since  the 
commencement  of  this  suit.  It  was  agreed 
that  the  property  as  described  in  the  declara- 
tion, or  as  subdivided,  was  not  assessed  for 
taxes  for  the  year  1877. 
i]  It  appeared  that  on  May  24,  1870,  John  W. 
Bunn  entered  this  land  and  received  a  cer- 
tificate of  entry  from  the  register  and  receiver 
at  the  Springfield  land  office,  which  he  as- 
signed to  Bowen,  and  that  a  patent  issued  on 
the  15th  of  November  to  Bowen,  as  Bunn's 
assignee. 

It  also  appeared  that  the  land  was  situated 
within  six  miles  of  the  Illinois  Central 
Railroad  location,  and,  being  part  of  an  odd- 
numbered  section,  its  minimum  price  was 
fixed  at  $2.50  per  acre,  under  the  Act  of 
Congress  of  September  20,  1850  (9  Stat.  466)  ; 
and  that  a  reservation  was  made  by  order  of 
tbe  President  of  the  land  fifteen  miles  in 
width  on  each  side  of  the  location  of  that 
railroad,  and  specific  directions  were  given 
on  the  19th  ancf  20th  of  September,  ia50,  by 
the  commissioner  of  the  General  Land  Office 
to  the  register  and  receiver,  to  withhold  cer- 
tain lands,  including  that  in  question,  from 
sale  or  entry  of  any  kind  until  such  lands 
should  be  again  made  subject  to  private  en- 
try by  proclamation  of  the  President;  and 
that  on  the  third  of  April,  1852,  by  the 
President's  proclamation  the  lands  were  re- 
stored to  market,  and  thereafter  those  within 
the  six-mile  limit,  not  inuring  to  the  State 
for  railroad  purposes,  were  offered  by  the 
government  at  public  sale. 

The  circuit  court  was  asked  by  the  parties 
respectively  to  rule  upon  certain  propositions 
of  law,  some  of   which  were  approved  and 
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some  rejected,  exceptions  being  taken  accord- 
ingly.   Its  a^mative  rulings  were  as  fol 
lows: 

''The  lists  of  lands,  including  the  tract  of 
land  in  question,  transmitted  to  the  governor 
of  Illinois  under  the  Act  of  Congress  of 
September  28,  1850,  by  the  Secretary  of  the 
Interior,  a  copy  of  which,  duly  certified  bj 
the  state  auditor,  has  been  introduced  in 
evidence,  is  sufficient  evidence  in  this  action 
to  show  prima  facie  title  to  the  tract  in  ques* 
tion  in  the  plaintiff  under  law. 

**If  the  evidence  shows  that  the  land  in 
question  was  listed  as  swamp  land,  and  so 
certified  by  the  Secretary  of  the  Interior  to 
the  governor  of  the  State  of  Illinois,  then 
the  effect  of  such  listing  and  certification 
was  to  vest  the  title  thereto  in  the  State  of 
Illinois  on  the  28th  of  September,  1850,  ir- 
respective  of  the  question  whether  said  tract 
was  situate  within  six  miles  of  the  line  of 
the  Illinois  Central  Railroad  as  located,  or 
not. 

''As  a  matter  of  law,  the  fact  that  the 
premises  in  question  were  part  of  an  odd- 
numbered  section  and  lying  within  six  miles 
of  the  line  of  the  Illinois  Central  Railroad 
as  finally  located  would  not  prevent  the  title 
thereto  passing  to  the  State  of  Illinois  under 
the  Swamp- Land  Act  of  Congress  of  Septem- 
ber 28th,  1850,  if  it  were  in  fact  swamp  and 
overflowed  land  within  the  meaning  of  thai 
Act  at  that  date. 

''If  the  land  in  question  had  in  fact  been 
selected  as  swamp  and  overflowed  land  under 
the  Swamp- Land  Act,  approved  September 
28th,  1850,  by  the  surveyor-general  of  the 
United  States  for  the  States  of  Missouri  and 
Illinois,  and  said  tract  was  reported  as  such 
swamp  land  by  said  surveyor  to  the  commis- 
sioner of  the  General  Lana  Office  on  October 
29th,  1858,  and  if  the  evidence  shows  that 
the  same  remained  vacant  and  unappropriated 
and  not  interfered  with  by  an  actual  settle- 
ment  under  any  existing  law  of  the  United 
States  on  the  8a  day  of  March,  1857,  then  the 
title  to  said  tract  of  land  was  confirmed  in 
the  State  of  Illinois  by  the  Act  of  Congress 
approved  March  8d,  1857,  entitled  'An  Act 
to  Confirm  to  the  Several  States  the  Swamp 
and  Overflowed  Lands  Selected  under  the 
Act  of  September  28th,  1850,  and  the  Act  of 
the  2d  of  March,  1849. ' 

"  If  the  land  in  question  was  In  fact  swanip 
land  on  the  28th  day  of  September,  1850, 
the  day  of  the  passage  of  the  swamp- land 
grant,  then  the  title  passed  to  the  State  by 
virtue  of  said  Act  irrespective  of  any  acts 
of  the  officers  of  the  Department  of  the  In- 
terior of  the  United  States  and  irrespective 
of  any  subsequent  confirmatory  Acts  of  Con- 
gress. 

"Under  the  evidence  in  this  cause  the  title 
to  the  land  in  controversy,  it  being  swamp 
land,  nassed  by  the  grant  of  September  28th, 
1850,  known  as  the  Swamp- Land  Act,  to  the 
State  of  Illinois,  and  the  title  to  the  said  land 
vested  in  the  plaintiff,  the  County  of  Cook, 
by  virtue  of  the  Act  of  the  General  Assem- 
bly of  Illinois  entitled  'An  Act  to  Dispose 
of  the  Swamp  and  Overflowed  Lands  and  to 
Pay  the  Expenses  of  Selecting  and  Survej- 
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Ing  the  Same/  approved  June  22d,  1863, 
wiwout  the  execution  of  any  deed  therefor. 
}46]  **The  mere  collection  and  i)ayment  of  taxes 
under  the  Township  Organization  Laws  of 
Illinois  does  not  work  an  estoppel  to  an  ac- 
tion of  ejectment  for  lands  so  taxed. 

''That  the  entry  of  said  land  by  William 
B.  Egan  on  October  20,  1868,  and  the  receipt 
and  retention  by  the  United  States  of  the 
money  and  warrant  delivered  by  said  Ejo^an 
in  payment  therefor  was  a  sale  by  the  United 
States  of  said  land  to  said  Egan,  and  an  ap- 
propriation of  said  land  by  the  United  States 
within  the  intent  and  meaning  of  the  con- 
ilnnatory  Acts  of  Confess. 

**That  said  William  B.  Egan  was  the  owner 
in  said  lands  in  fee,  and  that  the  defendant 
in  tliis  case,  as  assignee  of  said  Egan  by 
regular  conveyances,  made  prior  to  the  com- 
mencement of  this  suit,  was  at  the  time  of 
the  commencement  of  this  suit  the  owner  of 
said  land  in  fee  and  entitled  to  the  posses- 
sion Uiereof . 

"That  under  the  Act  of  the  Legislature  of 
Illinois  of  June  22,  ^1862,  in  relation  to  swamp 
lands,  and  under  the  Act  amendatory  thereof, 
of  the  Legislature  of  said  State,  of  March 
4»  1864,  the  County  of  Cook  could  not  be- 
come the  owner  of  said  land  as  against  said 
Egan  or  his  grantees  until  said  County  of 
Conk  should  comply  with  the  requirements 
of  said  Acts  as  to  the  purchasers  of  swamp 
land  from  the  United  States  subsequent  to  the 
enactment  of  the  Swamp-Land  Act  of  Sep- 
tember 28,  1860,  and  that  the  burden  was 
upon  said  Countv  of  Cook,  plaintiff  herein, 
to  prove  affirmatively  such  compliance. 

''That,  under  the  law  upon  the  facts  shown 
upon  the  trial,  the  plaintiff  cannot  recover 
herein." 

Among  other  rulings  requested  by  plaintifF 
and  refused,  was  this :  "The  cancellation  of 
the  Egan  entry,  August  10,  1866,  by  the  De- 
partment of  the  Liter ior  of  the  United  States, 
In  the  absence  of  any  facts  or  evidence  show- 
ing the  circumstances  which  led  to  this  can- 
cellation, must  be  presumed  to  have  been 
based  upon  sufficient  facts  to  authorize  it. " 

The  court  thereupon  found  for  the  defend- 
ant and  the  plaintiff  moved  for  a  new  trial, 
which  motion  being  overruled,  judgment  for 
defendant  was  entered,  and  the  cause  taken 
by  writ  of  error  to  the  Supreme  Court  of 
toe  State,  and  the  judgment  affirmed. 
(47]  The  Supreme  Court  held  (181  111.  606)  that, 
conceding  the  evidence  introduced  by  the 
plaintiff  was  sufficient  to  establish  prima 
zacie  a  title  upon  which  a  recovery  might  be 
had  if  no  evidence  had  been  introdu^  by 
the  defendant,  vet  that,  as  Enin  was  a  pur- 
chaser within  the  meaning  ana  protection  at- 
tached to  this  grant,  no  beneficial  title  passed 
to  the  County.  The  court  said :  **  It  will  be 
observed  that  the  land  was  entered  by  Egan 
after  the  passage  of  the  Act  of  Congress 
granting  swamp  lands  to  the  State.  But  the 
entry  was  made  nine  days  before  the  land 
was  selected  as  swamp  land ;  and  in  this  con- 
nection it  may  be  remarked  that  the  fact  is 
well  known,  to  all  who  have  given  the  subject 
any  consideration,  that,  after  the  passage  of 
the  Bwamp-Land  Act  of  1860,  tbs  various 
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land  offices  continued  open,  and  lands  were 
sold  by  the  United  States  which  were  subse- 
quently claimed  by  the  States  under  the  pro- 
visions of  the  Swamp  Act.  This  condition 
of  things,  no  doubt,  led  to  some  of  the  leg- 
islation by  Congress  and  the  State  of  Illinois 
after  the  Act  of  1860,  which  will  be  referred 
to  hereafter. "  The  court  then  considered  the 
Acts  of  Congress  of  September  28,  1850. 
March  2,  1855,  and  March  8,  1857,  and  the 
Acts  of  the  Legislature  of  the  State  of  Jan- 
uary 22,  1852,  and  March  4,  1864,  and  thus 
continued : 

**It  is  thus  manifest,  from  the  legislation 
of  Congress  and  the  legislation  of  the  State, 
that  it  has  always  been  the  intention,  bo^ 
of  the  general  p^overnment  and  of  the  State, 
to  protect  thie  title  of  a  purchaser  of  swamp 
lands.  Congress,  in  making  the  grant  to  the 
State,  had  the  right  to  impose  such  terms 
and  conditions  as  it  saw  proper,  and  the 
State,  in  granting  the  lands  to  the  counties, 
had  the   undoubted  power  to  provide  that 

f purchasers  who  had  bought  and  paid  for  the 
ands  should  be  protected  in  their  several 
purchases,  as,  in  effect,  it  did.  The  County 
of  Cook  derived  its  title  to  the  land  under 
and  by  virtue  of  the  Act  of  1852,  as  amended 
in  1864,  and  if  the  Acts  do  not  pass  the  title 
to  the  land  in  question,  it  is  plain  that 
Cook  County  could  not  recover.  The  first 
section  of  the  Act  of  1862  is  general  in  terms, 
granting  all  swamp  lands  which  had  been 
granted  to  the  State  to  the  respective  coun- 
ties; but  section  two  qualifies  section  one, 
and  declares  that,  whenever  it  shall  appear 
that  any  of  the  lands  granted  to  the  State 
shall  have  been  sold,  it  shall  be  lawful  for 
the  said  counties  to  convey  such  lands  to  the 
purchasers  thereof.  This  was  followed  by 
an  amendment,  passed  in  1854,  requiring  the 
county  courts,  oy  an  order  to  »e  entered, 
to  make  all  necessary  orders  for  securing  to 
purchasers  of  swamp  lands  their  titles  to 
such  lands.  Under  this  legislation  it  is 
manifest  that  the  State  of  Illinois  never  in- 
tended to  transfer  to  the  counties  lands  that 
had  been  entered  from  the  United  States,  but 
on  the  other  hand,  the  object  was  to  protect 
the  title  of  all  purchasers.  The  language, 
'It  shall  be  lawful  for  the  said  counties  to 
convey, '  did  not  leave  a  discretion  resting 
with  the  county,  to  hold  the  land  or  convey, 
as  it  might  think  proper,  but  a  positive  duty 
was  imposed  to  transfer  such  title  as  it  ac- 
quired to  the  purchaser  from  the  United 
States,  and  a  county  could  acquire  no  rights 
to  the  lands  by  a  refusal  to  observe  the  re- 
quirements of  the  Statute.  Indeed,  we  think 
it  a  fair  and  reasonable  construction  of  the 
Acts  of  1868  and  1864,  when  considered  in 
connection  with  the  Acts  of  Congress,  to 
hold  that  where  lands  have  been  bought,  in 
good  faith,  from  the  United  States,  the  title 
to  such  lands  did  not  become  vested  in  the 
county,  but  passed  to  the  purchaser,  under 
his  entry. 

''The  copy  of  the  certificate  of  entr^  pro- 
cured from  the  land  office  at  Washington, 
and  read  in  evidence,  contained  a  statement 
written  across  its  face,  that  the  entry  had 
been  canceled,  and  also  another  statement 
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